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pfetlea  of  the  Admiralty  Court  In  case  of  Inavitable 
aosidsnte  that  each  parly  ahonld  payltaown  oogts.  Bat  If, 
from  tb«  atroomstanosa  of  the  eoIUaloD,  It  moat  hare  bean 
obriona  that  the  oolUskmwaa  a&lnevUaUe  aooklant,  tbo 
oowrt  win  oaatta  dlaepatioat  as  to  dlsmiMing  the  snlt  with 

«M    «        ^,   .~    «.  ...  ;..  ...  819 

JDiiuagM  iB^rMMa  MMldtafe— Inlwnnfc  dilagt  In  madilBe 
— Onta.— 7te  aw—  ol  a  rsMd  az*  not  liable  for 
>  oaaaia  ta  notlwg  t— isl  in  a  eoMaloB  oonaaloned 


h*  the  aaMsa  bwMag  down  trf  an  upanttoa  In  whloh 
tlisre  was  an  inbennt  iMsnt  drfeot.  In  the  abaenoe  of  any 

BegUgeace  in  the  naar  of  the  appaiatna  510 

Okuag*  to  cargo— Keasnre  of  damages— Lots  Ot  market. — 
k  WbsM,  throng  the  nagUgenoa  ot  a  carrier  hj  sea,  goods 
eaulad  kj  him  ara  oat  dellTsnd  in  a  reasonable  time,  the 
owner  el  tbs  goods  or  aarimee  ot  the  bill  of  lading  for 
the  goods  Is  mititled  to  reoover  as  dantagsa  from  the  ablp- 
owsar  the  diflersaae  between  the  market  vaJoe  (A  the 
■ooda  when  they  ooriit  to  haye  been  deUrered  and  the 
Mkafcfaliia<BlMa«harMtaa]l7waiedsUnnd   81 


Foreign  Teasel— Possession— Foreign  mortgaga— I>earee  of 
f ortfgn  oonrt— Interrentlon  of  fwetan  oouaol — Jarladio- 
tion.— The  aireat  neeessary  to  toosd  the  jurisdiction  ot 
the  High  Coart  of  Joatioe  (Admiralty  DiTlaion)  orer 
claims  by  mortgagees  of  foreign  ships  aader  3  ft  4  Vict.  o. 
66,  most  be  In  a  oaaso  over  which  toe  oonrt  has  Jnriadlo- 
tion ;  a  mare  d»  facta  arreat  is  not  snffloiant,  pa^  HO 

LimitatioB  of  llahlUty— Fraotioe,— A  Tseaal  nndar  arrest  bt 
a  oanae  of  damage  was  liberated  on  payment  into  ooort 
ot  the  amount  to  wbioh  her  Ifabtllty  was  United  under 
25  &  26  Tict.  o.  68,  s.  Si,  together  with  a  sum  to  oorer 
costs  and  intereat,  and  snbseqnently  she  was  found  aolelr 
to  blame  for  the  oollialon.  The  owners,  who  had  iiun- 
tuted  a  anit  for  limitation  of  liability  morad  tor  a  deone 
'  in  that  suit,  and  that  the  mosey  in  court  should  be  trans- 
ferred to  the  credit  of  that  salt.  The  ooort  grantedittae 

Erajer  ot  the  first  part  of  the  motion  bat  not  ot^the 
itter,  holding  it  to  be  not  neonssary    38 

Hester— Dlamlstal— Ship's  oertifioate  ot  registry  and 
papers— BefuMl  to  delirer  up— Lien— Jurladlotion.— The 
Admiralty  Division  has  power,  upon  tha  apptication  of 
the  owners  of  a  ship,  to  order  a  master  who  has  been  dis> 
missed  from  their  employment  to  deliver  up  the  oertlfl- 
cate  of  registry  and  other  papere  and  property  belonging 
to  the  ship  where  he  refuses  to  sarrender  them.  Snnbl«, 
a  master,  whether  eo-owner  or  not,  oan  haveno  Umt  npon 
a  oertlScate  ot  legistrj  or  ship's  papers  is  oaae  oC  wnmgf  nl 

diimissal^  the  managing  owners   438 

Pleadings -Limitation  of  liability— Coasterolalm.—trnder 
the  ■yatea  of  pleading  estaUiahed  by  the  Jndieatare  Aot 
and  raise,  tha  defendant,  where  he  admits  his  liability 
for  the  damage  done  by  a  oolllsion,  bat  dalms  to  have  his 
liability  limited  to  81.  or  ISE.  per  ton  of  hla  veaael  nnder 
the  Merchant  Shipping  Act  1862  (25  ft  86  Tiot.  o.  68),  s. 
51,  oan  so  claim  hyoountar  dalm  Instead  of  by  instltaldng 
a  aeparate  suit  tor  limitation  of  liaUllty.  StmtiU,  wiien 
llabul^  la  not  admitted  a  similar  course  miy  be  adopted 
in  the  altematiTe    38 

Fraotlca— ColllsloB  upon  high  seas— British  and  foreign 
Bhip— JuTlBdletton— Serrioe  out  ot  the  Jnrisdlotlon  380 

 Default  In  Reading— fflgninr  Judgment— Froeeedtngin 

TCTTi— Supreme  Court  Bnlea,  Order  XXIX.,  rule  8,— Order 
XXIX,  rale  ^  ot  the  Buprnne  Court  Bnles,  as  to  signing 
Judgment  in  oafHlt  of  pleading,  does  not  apply  to  pro- 
oeedingsinrm.  .Wherein  an  action  in  r«m  lor  a  llqui- 
dated  anm  tor  neoeaaarlae  soppliod,  the  defendant  makes 
default  in  deli  faring  his  statement  of  defenoe,  the  plain- 
tiif  cannot  atonee  ngn  final  Jadgment,  but  must  bring  the 
case  on  for  hearing  bet<ffe  the  Ju^e  vt/fm  afRdavlt  iSl 

Frooeedinga  on  protest— Service  ot  writ  oat  ot  Jurisdiction 
— Canse  of  action  arising  on  the  high  aeas- Fcn^algn  sUpa. 
—The' practice  of  the  High  Court  of  Admiralty  prerious  to 
the  passing  of  the  Jndloatnra  Acts  in  prooeedings  on  pro- 


test (B.O.  Admiralty  1859,  r.  37),  is  pfesatved  by  Bsct.  18 

~ tl875   
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ot  Supreme  Court  of  Jadicatare  Aot 
Sailing  roles— Begnlatlons  tor  preventing  oolllalons  at  sea 
rule  ao.— Whaaa  veaaelia  agroasd  in  a  plaoe  whttahar 
ordinary  riding  light  oannot  be  distinguished  bj  ap- 

6 reaching  veaHls,  and  where  vessels  are  not  expected  to 
e,  it  la  lur  dn^  to  axUbft  a  light  on  a  mast  or  soma 
elevated  pMition,  and  to  ham  a  lotAoat  to  give  waning 
toiVpnaaUngTCaaalaoC  bar  podtton  by  Ota  beat  nana 
Inharpowar   408 

Salvarn— Costa.— Whan  persona  agras  to  rendes  a  salvage 
asrnoe  and  to  anporUon  the  aalTSge  in  a  paitionlar  way  and 
further  mirage  sarrloes  are  rsndsred,  not  oontem^ated 
by  tha  agrasmantithe  whole  body  salvors  are  oulltled 
to  share  in  the  reward,  and  not  only  thoae  aotually  en- 
gaged in  the  farther  salvage  operations.  Costsof  all  par- 
Use  ireM  <n4atad  to  be  pud  out  of  fund  ia  ooort,  ezoept  a 
ddeodanf  a,  fat  oonaeqasnos  ot  hia  mlcoosduot  to  the  co- 
salvors   m 

Wagse— Cause  by  detaolt— Waiver  ot  prooeedlnga— Inter> 
ventloa  of  forelga  ooasnl— Solloit<n— Offioer  o7  oourt— 
Where  a  ship  has  bean  sold  in  a  eauas  In  whloh  no  appear- 
ance has  beau  entered,  and  the  proceeds  remain  In  the 
registry,  all  preUminaij  prooeedlnga  io-a^aoM  ot  wages 
BMj  ba  waired,  and  the  money 
DiqMe 


IndexJ— XTiii 
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SUBJECTS  OF  CAS£S. 


The  court  will  not  iha  tnooej  to  a  foralga  cosral  at 
his  reqaevt,  bnt  wiA  raiuire  the  nollotiorof  tba  partiM  to 
HtUtf  uj  olsiiu  the  ooQinl  maj  hkvs  b«for«  recsiTlng 
ttaa  money  *» 

ADULTERATION. 

G'ji— Watn— XTldaiw»-3S  ft  3&  Vict.  e.  6S,  6.— Ezoch  of 
mt«r  In  <ia  la  K  teodalaat  Idchus  of  tha  maHnn  of 
the  utide  within  the  ensottDf  pin  <a  tha  aMtkm   stU 

AaRiKXS^T. 
Kaanlnc  of  thain»a  •'eiut«"M>)DatrDOtlsn— Ertrlasle 
aTideaoe   -  '■'^ 

AOREBUENT  FOR  LEASE. 
Speel&c  nerformance— Laohei— Contlaued  poienslon  end 
peyment  of  rent.— Th»  fixed  rule  ot  eqalty  tiiet  epealUc 
pertormttDoe  of  an  eRTeemeni;  toi  a  laua  will  not  be 
(mated  after  loag  Up«e  ot  tltna  will  not  be  relaxed 
imntf  oa  mmhA'oT  iiaiaMrtan  and  pay'—'  o*  ttm 
dnriag  Om  wtala  alWiA'tliEi  &tO 

ASOISKT  LIGK'm. 
sIaoBndJnaMk1anA»BI0UiotpnMbaaMtolniBa  ...470 

ANNcrrrr. 

ForMtuv  olanaa  Wtit  of  eeggeebraUon-  Bpadal  caie— 
fwKlBM  aifotprnoaedtwn  Coa»o<  iBiwalcaea     ...  H3 

ABSITRATION. 

Awacdr-aigsint  jii4pn«*t  on— HotlontCmjndnaaBt.— Tha 
old  law  and  piaatna  la  oooneetloa  wttb  wntEMMm  etia 
eafat  aa  to r«fergBoee«o  erUtiation  nado  nnderthatrid 
ajMeta,  and  anehTaftfz«Bc«B.ai«notKOTanedkrtheJadb 
oaCareAotor  ttaeraleaet  coart  inadvandartutAot.  An 
order  ot  ratarance  wm  made  prlo*  to,  hot  tbanwntd  attar, 
thopantntotthajadloncara  Act!  Bald, thrtthwnooaae- 
f  at  party  wweatMed  to  aln  jadgmant  on  Oa  awaad,  mad 
that  aa Che nilN  otooink  did  not  a^rtoaneta  aoaaa,  ho 
waaootbocadtoaatdownilM-caae  on  nnlbm  ws-Jadg* 
nwt   538 

KeRepoliCn  Batldlfap  Aott8B9,  a.  85— AppointDMatet  tkbd 
Borreym.'.' Where  "a  dlffarenee  atiaei'", batwesu  a. 
"batldbig  omer"  taA  tha  "aajotntBr  owaor"  with 
ratemoa  to  a  pafty-wnH,  andtha  wotMewtymtpfOattd 
by  the  paniav  ramae  to  appotnt  a  thM  snrrayor,  the 
eoort  has  power;  ante  thoCommon  Law  Piooadare  Act 
13M,a.l3,-t«.«n«tHt  a  third  anrv^t'to  ant -wtth.  tba 
otbaMtwolaweMBnfftha  oMttara'in  diepntobetwwan the 
paMfaaanddirtho-Uetiopeltthn' BuitdlnvAat  liH^e.S5k 
8ab4«at;7.aMnngh  aanotton  ba  tbaayaadlnatoxaataain 
tha  baUdfnf -owner  fwni  IntarMnt  with  ma  amiaHlUghfe 
qC  thondfolnbm  win  the  pa»ey>w»H   543 

Spaeinl  Act  Incorjetatnif  tba  Landa  GUntea-  Act  1S45— 
CompenaaUDD— Aottonabla  daataca— Awar4— Cvid^am  ot 
um^za— Bamotat  of  aboala  from  bed  of'iha^-Hada 
CtaaaH  OanauUildUm  Aak  IMI  Aiihla-  DaalaWii  AM 
(SAAUTMl,*,!*)  _  S5S 


Action  for  attnmM 


AflULXX. 

■It  opwuianai  Cwhitten'be-- 
iarfarmU 
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BANKS  VPTCr. 

AdtlpD  at  law— BU  ot  ewbaa#a  Pebfanr'a.anMaotti.— 
Whaae  a  debtoCa  enaunooa  ia  laaoad  In  nafroot  oi «  bill  of 
enhnnge^  and  Hrther  prooeeMJitanra'etiiyed  to  abtda  tho' 
retoRor'aaaatlonandafthaBIUtot  ExDUncvAjet  lau, 
the  court,  in  ooaaidertar  wliatharornoc  aaaantValiaH  m 
firea,  will  hiere  rofard  to  maj  ordteaato  aeoarnyirhkrk 
may  hnrv  been- made  la  tila  aaUdB-aidM-Mal.  it  oF  the 
Act  by  a  ooBuwn  lawjndga  ^   (ff* 

—  Br tntakM aflii flliailiiiaaniiai  TWmigiil  "liilliiii"' 
and  ^  cam  of  aatloa."— in  aa-notibB  btoortt  by  deMoM 
bote*  thalr  tnaalwnqy,  and  the-flUna  of  a  poMtloa  far' 
liqnldatloBtnndar  the  Kalanpt«r5fria».  tBa>tcniBa 
a9ve»att±  OBdar  tha  »atMtiUa  mm-  eallM  oato  elect, 
uaaraaDt.-lllaCtft«  OOBBIMM  lAwftoaadtMrAaklSBS!. 
wkaOtr  ha  wvaM 'oonttaaa  tfco  aiiUiMi  and  jlia  aaeuiHj' 
forooaH,asdha  dooUrndtoaaatimothaaotiainBd  |lvo 
each  ■■anJlty,  and  tt  waa  heM  tlw*  tk*  tnaia*  waa  &□» 
thanakr  — lapya*  laom  aahaa^nwHy  balacl^r-  a-  fM* 
a«Hnn.agrtat  tha  Maddtffc  Mr  thtMaa  iiaaia  iif 
actioii  ...   764 

Appeal  to  Bonaeof  Loada-LaaTaof  <:o«r«ot  Ippeal.— Tha 
Coma  of  Appeal  wllLnot  imt  iMva  for  aa  apileei  to  the 
Houeaet  totda  tindaa-tha  7tht  aeetloB  of  the  BBiknptoy 
Act  tS8»,  nnleaa  tt  oaa  cenify  thattbededakm  aoachtrto 
be  ajmcalad  inTolTca  a  qaeatlon  of  lawor  equity  ol  eulBi 
otentdtfiiaaUyorlniponanoo  to  require  the  liiililiiii  ot 
the  Honec  ot  Lorda  917 

Buhrapt'a  ooatant  contmoed  by  troateo  tor  a  ttatv— 
OndaatontodlaalatiB.— When  tba  tmatathna  baaknptey, 
hmtlag  lacatwA  notice  nndar  tha  iHth  awtios  of  tlw 


Banhinptoy  Act  1869,  teqnlrlag  Urn  to  decide  whetiter 
he  will  nr  not  diaolaim  a  eontmot  ol  the  baokmp^  does 
not  dlaoWm  wlthbt  the  twenty-elcht  daya  Umlt«d  by  the 
Aot,  bat  oarriea  on  the  oont  raot  for  a  time  for  the  benefit  ot 
tha  eatat«,  and  anbaeqaantly  afaaodoaa  It.  the  truitoe  doea 
not  thereby  render  bimaelr  Miaonall>  llaUe,  a  <i  doaa  ha 
render  the  oaUte  liable  aa  It  ha  bait  entered  Int  i  a  new 
oontraot  on  behalf  ot  It,  bnt  tha  ouly  remedy  of  the 
other  party  tn  the  oontraot  la  to  prova  under  the  aUt 
aeotlon  <d  tha  Aot  for  tha  damaitoa  ooeaafamad  by  tao 

bnaehoIUMOoatcaot   „page  3a»> 

Bdl  ol  aale  hf.  aoa  trador-BaflMratlan«-A  noa-tradM 
del»orex«aiitada>blllot-aala'otebrttala,whlahwaa  aol 
re«Utarad,  aad  attarwarda  .xeoutad  a  Mil  of  aale  of  »• 
same  cbatteU  to  aaothw  paraoa,  and  tht  aaeond  blU  of 
B&le  waa  reglatared.  Tba  debtor  oouaaqnantly  filed  a  patl- 
tion  for  liqnldatlon  ot  hla  aShlre  br  ananpsniHit :  Tba 
bolder  ot  ibe  aeoond  blU  ot  aale  waa  held  eutltled  toewih 
ot  tba  obat'ela  aa  had  not  been  aetied  befon  the  Hanlda- 

tloa  by  the  holder  of  the  flnt  bill  of  wUe   i^-- 

 Cooiideiatloa—Gomponadlnra  felony.— A.  g»»e  8.  a  bill 

of  aale  over  all  hla  prof  ^ to  aa  aewKlty  tor  a  puat  debt  ot 
1001.,  and  alao  foe  a^OBof  IWi.  adranea>tat  tne  t  ime  ut  tbn 
eseentloa  of  the  bin  ot  aale,  toenable  A.  toaueta  blB 
whlob  ha  had  forged  B:'b  name.  Three  weekaaftwwarda  ». 
took  poaaeeiloD  ondac  hla  Ull  ot  aala.  aodaolil  tha  proper^, 
and  in  thd  following  month  A.  wae  adjndioated  a  bank- 
rap^  taaaUaMdeotof  biBfeKiptey  beng  tb*«Uinirot  the 
biUoteala.  Tha  ttvaaaa  applied  for  a  deatatMaion  that  the- ^ 
bid  of  aate'wna  rold,  a>«i  tua  aa  oslw  thaL  tba  pmeadaoi 
aafatehoBUbapaUtohM.    Tkatian»aaataa  Maheld  to 

be  aatmpeaiAMU   -   ^tvi' 

 FarUiar  adnnaw  ot  goode— Aat  ot  baokraj^y.— A.- 

barlng  tailed  to  moaa  a  obeqae  whieh  b*  had  gl<e«  in. 
payment  of  gooda  nordrteed  by  bint,  the  T-wtovetoppad  - 
tbacoodaiH  traMttu,  ani  deelined  to  make  any  lunner 
adraaeee  withont  aaaniity.  A.  UanpaAd  tua  amoa&cof 
too  obequaandaaeetbesredltor  aaili  olealetoeeanietha 
debt  than  dee  aadlnatbar  advaaaea  In  «ooda  or  la  money. 
Thegoode  wUakhad  bean  atoppud  wore  than'  de  iTmd. 
Kinase  aitaawarda  tbo  oradttoea  eebad  undw  hla  blU 
ot  aala«  aad  a  fta  dwaaftar  A.  filed  a  Uqaidathm  pttmoa. 

BlUoCaalenp^   «75> 

 Untarlatared— Agraemant  to  anente  another  when  re- 

qnlrad- AuvoC liaalaii|liij  I  gam  B. « otU  of  aala  over 
tha  whoUof  hla  urasartf , aa  aaimzlty  f or  a  paot  debt  of 
4St.and  afraah  bSmoooI  ISr.  ai  A/a  ra^MattlieolU. 
vt  tale  waa  not  tegiatored,  ba  nnddctahfiiv  ta  aaaoatar- 
aaotto  blltol  aala  wtwaawa  raqnii»v  WMlln  aix  weaka  ■ 
B.t«tniMd,  andA-amaoM,  aaatber  bMot  •alo,'whiBk- 
waa  duly  Tagiatnad,  aad  nndM  wUob  K  took  pnaeaaatao. 
Two  awtHa  alWtwatda  A:  baaawe  baahrairt.  HaM.tlaa 
theagMaiu«attO«matnali  MUof  nle wn»4awt«l, aw« 
tbatthebOlof  aalewaa  nahhar  aiiaK-talaut'paafaiMaa 

noraa  aot  ot  baakrnptoy   M7 ' 

 UnraKiateied— Peaaeaatea  taken  bafoMAHmt  oT  petition 

— PrioreeorotaotarfaenhmptO)— BflaUonbaokoftruatee'a 
title.— When  aa  njiri«laH*rad  btll  ot.  aaia  taaldw  took 
actaat  poeaeaetiin  balora-tlta  gt»to»-fllb*hl»peeitloalof  - 
liiniidacioa  of  hia  atfefaabyamngamaoa^  buafaaonatter- 
the  grantor  bad  committed  a  aeerat  ant  ot  Mokrapioy  ol 
which  the  bill  of  aale>  heldawhaAaD  knowledge :  Held, 
that  tb»  baUM  ottha*m  of  aala  wee  net  y  totaated  by  the 
»Mla  aa*  8Hh  uoMaMiot  th»^Baahrapt«]rAot  ISSH,  and- 
thotaoatawia.  tka  luioidaXoifc  wae  aatirtnil     tha  gooda 

ooaiHiii  I  tat  tha  MUiol.  wla-     *>9i. 

BuiMi%ica«t(aat«-&taana' t*  arfta  •ndtaatoaptag  of  oon< 
trMWOr— Satwueattea  lHttHt-olfa  llqurtMbirpetaaion.  bat 
wH>aa«.nattaerPMte«ia*>3!h8  BaahaBptiVja«kU89,a.»7iU  ' 

 Li<|wlda«B»daa»agaa  Phwl»i  r»eot— Btnkaoptoy Aa» 

18«»,  aa.  aSL  SL^ACialidtea.cOBtnat  uvaM- wMi  a  olaoaa- 
pniTUtog  the*  in  eaaatha  cotaettfwnaPtoaU  thtnga- 
dalyparfoMMd  by  tht  ooatiauaya.-hwaheaMw  thaaaai-- 
ot  10001.  aa  and  fbr  llaaidatad  damagaa»  lu  aa«  ol  - 

loom,  h^  t»baa  pmmVUr-  „   BtB,.7»  ■ 

Chaaga  ot  tMM  Bad«eliaft«i»«bMMM  lla^--A  tnartaa  ■ 
la.-haBlrwBWy  waairaM  i  ai  from. Ma  oadaapda—w  tiwa-  - 
levanofMw-*  TMOIttraB«ia'iaalkttar;«a  MmrwdUd 
tOfgaraanall  tha-aaeaaa»  boohaot  tha-iaiaia,  bat  rw- 
tuaad  to  gaMaea  vfi<    '  '  ' 


waMi.]Mr  ha*eapan«Bii  lahaai'aa  anMMtay  aad  apaa 
whtohartMhaaa^Uaa  llir  Boafa.  naMtaaa  tba  aaw- 
traaaaa  anglM  to  ttaeaaBl  Mr -anaaAwaaaB  tha  <M 
traai»aim5hla  aalMloato-  daHvev  np  m  UnmmUtm. 
laMu-tahMlaaaatamleat  Mrtdj  that  the  aaliBttor  waa  ■ 
eoutwd  to  a  lien,  on  the  doaawanta  whioh  he  had-. 
ilBiid,  aaft  tbat  tb*  old  traaia»  waa  naa  boond  to 
dlBBhBBga-thaa  llaa  by.pagiag  the  aaaH«at«rhlao«n 

poakal'  7» 

Che(mB"  am^dwWon-Poat^atad  d«a«a--AhaakefBll«ir 

upa«al>   11  I  dBpeB*>edwkfchtoibraeaaa»m«,and' 

rccaired  by  him  boMd  ;lde,la«atafaa»afl'by  aaj|  eqaiiiaa 


whioh  mar  axlat  between  dut 

vng   

ComMaillaD— Dalkalt  in  payMaadaf  oaqpoaWan  hytiHai 
— Inaeatlon  oC  aaM  aad  aMBMa  lD.«ataaaa*  M  defeta 
andaaaaia.-   -   

 Jadgoaal  oraHMr  —  IhliTBar  of  will  to 

bal^EnUng  of  pMMoB-CMittarToawMroai 
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SrSTECIS  OT  CA8BS. 


wtthont  dadnotlnc  ralne  61  Honritr— Sdznn  sfter 
n^MloM  of  Tnintiiltrm.   (ninMrm  MpocMd  in  Si 

ItjT.  Emp.  H.  S.  897  tOrmtd)  ■    ...ix>9<.'  533 

-Sbuk  iMolnUoii— KotlTCi  of  klndneta  to 
^-WlMn  tk«a«aUom«(ftliquldftttar  debtor,  wbou 
mMHBt  o<  lArin  ihawva  a  Uaw  tmaaat  at  dtbta 
hA  vfttaBlb  ao  mmU,  vMwd  a  MMlottm  to  MMpt 
«  BBMpoiitton  of  U.  In  tba  poond.  to  bo  paid  within 
tma  waath  fcoaa  tho  data  of  Uo  w  firtwttoa  of  thoraio- 
,  no  Moarl^  bolac  girai  tor  anob^p^Bn^^b  wm 


tfctftWMUda  arily  to   _ 

thiwctrtlflnhadbwiMmrtwXhmAjMaterthBbwat 
'  «C  thaondHim,  bat  tern  bmi*  aoHvM  of  Madniw  to 
th»dohtor,Mia  thBt,tt«nbn«,  tba' B(«imw«u  riiht 
iaxa<Mta«,  »t  ttTfaMtaMt  ^  ft  diMinMH  evditor,  M 

ncMwtbaraotiitloa  M6 

 floUdttoT  teMtM  far  onditon-LUn  for  o—tfc  The 

crwdttor»  <rf  >  Hqirfdariag  dobtor  gyrood  to  ftoooptft  conipo- 
iWoa  pTfcMa  1^  laBtalanta.  Tao  ftMOimt  roqntnd  for 
UMpajMBtofthaaMondiBatalfliHibwH  rooiivod  by  tlM 
doMora  aoUoitor,  who  Inood  «  aiMokr  to  ilto  oradUon 
■tatlBC  that  h«  would  baprapftrad  to  pay  tba  Inatalmaiit 
oo ft osrtain data.  ThftaaBaltwhavlMattwvaxdaolaliiMd 
a  lian  npoa  tlM  Monoj  toe  pKfiamaX  of  hia  aoata,  chama, 
aadaipMM.  Hold,  that  ha  liad  coasUtutod biOMtft  a 
towtas  lac  tha  cndiwca.  and  oanld  oUn  no  UoB  oyoB  the 

-Oown— iwhatw—  twain  iidoiatMi^-JWawintMow  of 
ah  I  III  had  baMi  oompiaiiriaad  tha 


.  ^d^otad  tha  vaUdltT  of  tha  alaim.  altagalhar, 
—dawned  to  tha Ooart  of  BankraptoT  <ar  an  otdar  for 
thoauMlaatfaatf  H    ilil    i  I  in  Mfaot  of  hiai^lm: 


HaMtthtthab— fciaptwaaantiUadto  the  order  aakad 
tat,  mm  aha  aofaoMiaa  ^waa  ana  wUatt  waa  only  datri- 
Mtalto  tha  liartfii;!,  auil  wm  nst  Mh  a  oaaa*  A* 
liaHiB  ■will  iHiBlMilM  Mil  g,aiib  umt.  SaHhaBarit- 


-  OBiiliW||l  -ApBBortlB»to<owigit— Thraedara' noMwQl— 
■ftmliia.   fa  avpHeaUoBa  to  ooinnrtt  for  oootampt  of 


1 17»  at  tha  Banknutoy  Bnlea,  1870,  tha 
anrtt  ahboogh  it  may,  npon  good  oaoaa  ahown,  dix- 
paaaawtthtbaaHBttarofaeiTiaapraaorUMd  by  the  rnle, 
wMin  ao  aaaa  dtapwaa  with  tha  thaaa  d^a"  aotiaewbtah 
tha  rala  mvdnato  bo  givaa  to  the  paraon  aonght  to  be 
«MBltt«l.„    173 

 It  fa  8  aoBtaaapt  of  ooart  foe  a  ahadVa  oOoar  to 

wrooaed  with  a  aale  aftar  tha  faot  of  an  Injnnotioa  bavlnff 
aaaa  fiaatad  to  natiaiu  him  from  ao  doisf  haa  oome 
to  Ua  knowladc^  alHKM^-tha  otdac  nay  not  bate  baw 
aotaally  anted  npoa  fafaa.  anaUe,  ttat  tt  la  aqoally  a 
■naliaaiil«aaaitfl  haAap>BWitililaiHHuB<«aaata< 
fenknpt(9„    „   489 

Oabta'a  will  a  'ftaiiii-  of  paHMrmlw  ataittoa'a  debt 
and  iiaia  HjaiHiillaii  Tniiiii  <m  toe  haaitDa  of  .a 
baafaaptoj  plWop  foaaM  apon  a  dabtot** aaSaat  to 
4an|y  with  ft  dMoc'a ■BMBoaa, a  tMdoc  ianadaoC  tha 
MlBaeantoC  thn  artHlinitiM  laaiHtnr'a  dabtaadacato. 
ai^li,t>«t  tha  ooarThaa  a  ^ttoaattHMUff  power  to  lafaaa 
<  to  Mba  aa  adfadkalte,  dHtMfh  lha  daH  aad  tha  art  of 
•baiteaplBgrhaTaboaavaoiadtottatotiiMinn   m 

ilMitear  of  laaaa  by  ttaatae-notiaakyiMeo^WalvaE— 
Ftfaica  ot  ttaie    _.  „   ^  „   886 

-^ottaUe  Me»fwa-^lUedMiil|itlM  ta.aalMilnla  Bintlfl. 
nathw   Miawi,  tilaillMlMrol  MMiaaMf  XMto ...  «S 

Jbat  Miitlaa  HfoMaaa  annnonfiur .-^The  alUaA  of  a 
BgaldallagllabiBi  ■aalli>aiid*nifaM''  aa  tha  mat  oos- 
•VBBtelalaaateheldlBff  tlurlnt  laaaHatot  tala  oc•d^ 
•■daaa.  fiStea  tha  aatlaaa  aoBnatar  «he  MaaUnff  wwe 
ja—ad,  it  wi  a  wfa*!  i  MmI  '*atdii<id  '  wwdd  baa  mon 
aoaaaaiaat  alaaau  9h«.aotlaM ' 

SMtac  Staflocd  aa  the  alaoe  al  

w—  bfld. aad  lawdBtiOM  aacatfnty'pHaadi  HM.ttH« 
wan  lna(Blar,  tor  that  the  plaoa  of 


loafybealUagedbyaatndaKaf  thaoaeae.„  05 

ToC  aala-naadf!AM^iB^ta«lp[q^ 
JBai^«.<.aah-aaot.S   „  „.        ...  ...  W2 

nndalent  jpaeteanM -Salaa  of  Stoek  XuhMcfc— 
Koaap  baaoed  orar  brftatoaUnahar  on  tha  are  o(lnak< 
r^pteyior  dtiWhBtion.aa>Dac  hia  atoek  FniAawnian 
■itea  ordarad  to  be  lefimded,  liiaamiiiili  aa  aay  mwm> 
beaenHM  laade  by  an  laatdTant  on  the  et«  of  Ua  bank- 
vaftarteOa  baaaOt  eC  aaMaon^aCtata  andtton,to 
OaanMoaot  tha«aW!a»  fiaia  iif iiiilfca baaitn^y 


_.  — —  0*  pcopw^-lM-dabt-fiMann- 
ftandalMtpraliceaBB  BnaeUigeod Uth.-Tha budm 
«(  paaol  la  an  tha  peraoii  wba  alalawtto  atotaotUin  al  the 
PRMiaoa*  the  aad  oC  tha  ifad  aeoHoa  oTtba  Banknptcr 
*0  aa "apapaeia  good  ftdft."  Snabb,  that  Uat 
WriM  MHaa  aal  oaly  to  aaaaa  of  fraadalaat  peefetaaoe 
■adar-HbaKaaaaana  ot  the  AqIl  bat  atao  to  aaaaa  of 
"a  fiiall  liaa  eeateyanee.  gilt,  dattrcn.  artnuiafarof 
tit  ■iblLft^epeepatty  or  any  part  thateof under  aeot.  6, 


sai 


^^nnliitmaiitot  trnateauoratbaD^  montba 
of  petWan<— 13wC»tut  of  Sanknptoy  wlU  aot 


order  the  recMn^on  of  a  zeeolntioa  for  liqnidatioa  and 
tba  apMintmoBC  of  a  tnwtea  paaaed  uoie  Uian  alx  montJu 
after  tne  flUnic  of  the  petition,  fog  the  appointment  of  a 
troatee  under  a  Itqnldation  petition  la  equitalaattoaa 
adjodioation  of  baakraptey,  wfaldi  can  only  be  made  in 
reapeet  of  an  aet  of  baafcnpt«y  oommlttad  wiUda  sis 

montha.H  ...  ..-  >••        —        •   ...p.-jt  880 

UeettnaoCovadUan— RMier  to  Bnaiaon  faaah  tot  meat- 
inr.--Wliara  the  amjorlty  of  tba  eredtton  of  a  U<pii- 
da&as  debtormidted  to  aoeept  a  trtMag  aomaaainnn 
wlthoat  any  aeoaritr,  and  manUeaUr  fBom  awfitea  of 
kittdneaa  to  the  dabtor,  aadaat  toad  JUa  for  thaboaaat  of 
the  cmUton^  the  aoart,  oa  laCuafaic  toeagiater  tha  mo- 
tion, (ate  toe  debtor  laata  to  aammon  a  ftaah  dxat  awaU 
IncofthaoreditocB  fbrthe  porpoaaof  oflerinKftoompa^ 

tion  to  beaeoored  to  tbeir  aatiafacUon  m8 

K(»t«affe  of  laaaeholda  and  trade  flztnrea  —  Separate 
hobnutititis— -Non-rarlatration  — Baakmptoy  — ntle  01 
mortmee-BiUa  of  Sale  l«t  18U.  as.  1,  7.— £2  pa.-U: 
Dngi^  nWOdt  (SSL.T.  Bep.  ^'.  S.  58;  L.Bep.8  Cb. 

Ap.l07«)ftdlewod   «* 

Order  and  diapoaition— Dealfaif  with  baakrapt  after  act .  of 
baakraptoy-Protaoted  tnaaaction— NoUae  of  intartioa 
to  eommtt  act  of  bankraptcy^TaUnf  poaaeaaion  under 

biUotwla  ...  «   a 

PartDarabip— Qaarantee— Oatea^le  partoerabip— Belaan 

of-Fraof-Delay   5« 

 Soanted  oraditor— Joint  and  aeparato  eatate— Bank 

■haraa  beloagina  to  flna,  but  rafiatared  In  name  of  ona 

partner— Lien  ol  baak    H 

Fartaan  —  Joint  aaalcnment  by  paitaan  —  Liability  of 
aepaiato  eatate.— Wnere,  in  aooocdauoe  with  aect,  US  of 
the  Bankzaptoy  Aot  of  ISSL,  and  in  the  form  ol  Bohadale 
D  to  tbat  djcc,  two  partnata  had  oonteyod  alt  ttair  eatlM 
aadetHaotatobraatoeafortbebenafit  of  thtfr  eeaOtoaa: 
Held,  that  tba  aaparatoaatatoaawaU  u  the  Joint  eatato 

of  theaaaliacrapaaaad  aader  tba  deed  dOj 

Fraotiea— Ktebtor'a  Hsmmoaa— Bantae.— Serviee  of  a 
debtor'aanauaOBa  by  a  olark  ol  tha  «aUtor'a  aoUaitor,  or 
by  the  (dafe  oC  hia  eooatiy  afwt  (whan  the  endltor'a 
•olloltor  ia.a  lamdoa  aoUaU(n),  la  foad  eeraioa  nadar 
role  81  el  the  Badnpter  ralaa,  1B70,  wbioh  proeUea  that 
adabtofeaammoaaaliMibe  Berfed-^on  the  debtor  by 

(mbrolto*)  "the  creditor  or  hia  attoiney"   Sid 

Proof— Loan  for  purpoaea  of  baatBena—Bankxnptoy— Fart* 
nershlp  Amendmant  Aot  1865.— In  1657  A.,  a  trader,  went 
thfontn  the  enaaieay  of  marriaae  wtto  hia  deaeaaad 
wlte'a  aiatar.  .Inl£a»ahe  beeaaia  eatttlad  to  a  Iac«)y  M 
3000L,wW<diwaa  by.lMr  dirwdlaniaid  .to  A.,  apon  the 
oudenrtandlnc  that  he  abaald  wheaaiwr  oalied  apaa  eae- 
ooce  a  pioftt  Battleaaaat  thereof  opon  her.  Ho  eattlfr 
ment  waa  ever  aieoated.  In  1878  he  filed  a  llooidatton 
petition.  Held,  that  no  proof  oonld  ba  adndttea  acalnat 
the  eatate  oatU  aU  tha  .trade  onOitani  had  bean  paid  in 

ftUl  ;7«8 

Piaaeoutlaa  aS  aooompUoa  of  fraadalent  debtor— Eji  p^rie 
order— BJfht  of  appaaL— On  an  ex  paiU  appUoatioa  the 
tmetaa  in  a  faankruptc^,  the  Court  of  Bankmptey  made 
an  order  direotlBg  toe  trvateo  to  proeaonto  the  bankmpt, 
and  alao  B.,  an  allo|«d  aooompUoo  of  the  bankrapt,  »z 
eerlain  allWed  offtoaaa  anlaat  tha  ptovlBiaaa  A  toe 
Debtora' Ant  U80.  Haldt&OB.  M  ao  right  to  ap»«l 

dram  the  order   „,  ...   «  ...  ... 

Beputed  ownarahtp— Bin  of  «le.— Withdrawal  of  oonsent 
—What  anfflolept— Foaanmlon  of  part.— A.  Inatraoted  hia 
agent,  toe  efaning  before  hia  dwtor  filed  a  liquidation 
petition,  to  take  paaawaion  under  a  bill  of  aale,  wbleh  ha 
held  from  toe  latter,  and  iriiioh  Imrindad  ptopmO  in  two 
hoiuaa  at  diflaraat  plaeaa.  The  next  monlag  toe  agaat, 
ahactJy  before  the  S\im  of  the  Uqnldatlon  petition, 
enteiad  Into  poaaaMfam  of  tha  propmrty  in  oa*  of  tto 
honaaa,  aad  in  tha  ooaaae  of  the  aaaw  day  took  p  naaaaaica 
olthattaithaotoerboaaa.  Haid.  that  the  praparty  waa 
notinthenpetadaaMaA^eltta  debtor  wtth  tbeiu- 


aent  (rf  tha  tne  ownar,  fln  I 

when  A.  inatfmcted  hia  ^(aat  to  biha  pnaiiarinii.  XaM, 

alao,  that  the  taUag  an  im  of  toe  pEOpartp  to  tha 

ilTBt  hnnai  aaa  iinflm  tbiiiliiiiiiaalaaiiiia.  a  taktaa  pnaaaa 
alM  of  the  whole  proper^  oompdeed  fa  the  tdU  Mala  fU 
SaapenatoD  of  baakmptoy  ~  After  aoqulred  prapatty— 
ughta  of  aaafgaee.— >An  aneartLBoatod  baakmpL  whoaa 
oreditora  had  paaaed  a  leeolntlon  under  the  Bankmptey 
Aot  18BL  a.  uO,  enapending  wooeadlaga  In  the  baak* 
raptey,  nooght  an  aetioa  in  hia  own  name  mainat  a 
debtor  aad  reoOTorad  Jndgmeat  for  SOOI,  The  aaalgaaa 
thea  gate  notioa  to  the  jodgmmit  debtor  not  to  pay  the 
amonnt  to  toe  bankrupt,  bat  subaeqnenUy  witodrew  the 
aottoe,  and  then  tbe  nukrapt  took  ont  a  dabtor*!  aum- 
mona  aaalnat  the  jadgmont  debtor  In  reapeot  of  tba 
debt :  HeU.  that  the  debtor's  aaautona  eould  not  be 
auataiaed.  aa  It  waa  aot  toe  baakmpt  bat  hia  aarigaea 

who  waaantiyed  to  the  laoaey   988 

'bader— Keeper  of  hotel— Lodgiog-honae  keeper—Protaa- 
aional  nnrae.- A  profeaatonal  norae  who  keepa  a  lodglng- 
hooae  (or  InTuUda,  and  naraea  aad  boacde  them  at  ft 
profit, iaa  "keaparof  aa  hotd,"aadtliaEetoraateadar( 
wlthia  tbe  meaning  of  aehadule  I  to  tha  BanteaptCT  dot 
1889   _  .„  . 
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SUNBCU  or  CASKS. 


TrastM"!  bond— EnforoMBsnt  of,— Tlu  latiodaotlon  of  the 
sama  of  tbcCUot  Jade*  In  Bftakrnptor  In  the  bond  fflma 
by  K  troatM  and  his  nmty  u  BMonsd  la  Torn  40  In  th« 
•ohadnla  to  tb«  Baakrnptor  Biuae  1870,  is  a  men  mattra 
of  fwa  i  and  tba  bond,  whao  nqnli«d,  ouk  bo  enforead  In 
the  Oonn^  Coort  without  appUoaUon  to  tba  Ghiof 
Jadge  page  788 

Tohmtazr  aatUoncnt  hj  non-trader— Sabasqaetit  tradlnf— 
Baaknptor— Statnte  of  13  mis.  o.  5.— In  1868  A.,  a  non- 
trador,  and  who  waa  tban  parfootly  aolTont,  mada  a  TOlim> 
tan  aettlamemt  npon  bU  wUe  and  obildran  of  propart^ 
irtueh  ha  hftd  aoqalred  under  kia  lathar'a  wllL  In  1878  he 
want  Into  biuiaaaa,  and  in  1875  beoame  bankrupt.  He 
had  no  aaaeta  exoept  the  vropertr  ao  aat&lad.  flaid,  that 
tba  aatttaaaot  wm  fnndnlent  wlthfa  the  maaolng  of 
UEIla.0.6   «8 

BASTABDT. 

Corroboration  of  sridanoe  of  mother.— On  tiie  hearlnc  of  an 
aflUation  oaaa,  ovidenoo  In  oomboiatlon  of  the  eridenoe 
of  tha  mothar  Is  admiaalbla,  althongh  the  partloalara  to 
which  neh  eridenoa  teatiflM  happamed  prior  to  the 
b«|Mtiv  of  the  child   »  Ml 

BILL  or  XXGHAHaS. 

Aoaommodation  bOl— Notioa  of  diabononr.— An  Indoraar 
o(  an  aooomiaodation  bill  haa  a  right  to  a  notioe  of  dta- 
howiw,  nnlaaa  It  be  ahown  thatbe  woald,iCheMld  the 
behave  no  lamady  orar  agalnat  tnj  other  patty  to  the 

Oargo  flpadflo  appzoprlaUM  —  LtM— IBqaltaUe  auign- 
aant.— r.,  a  marohai^  in  Goat*  Slaa.  aUppad  ooflee  to 
K.  and  Oo.,  London,  "on  the  atrength  of "  wnloh  he  drew 
Mils  on  H.  and  Co.,  reoneatinr  them  to  hsTo  the  oolTee 
■oldfOKhiaMOonnt,  andthe  proceeds  paaaedtohia  credit, 
nianwaaan  agrsement  between  T.  and  B.  and  Co,,  of 
Panama,  to  share  profita  and  loswa  on  tUs  tnuunotloD. 
The  bllla  oame  into  poaiswdon  of  the  plalntlSa,  and  ware 
dlaboDOnzed  hw  K.  and  Go.  T.  wrote  to  8.,  asking  htm 
tohononx  the  draCto  and  obtain  the  bills  of  udlnioftbe 
ooOaa  from  H.  and  Co.,  by  whom  they  ware  aooordlnfHr 
handad  over  to  8.  Held,  tbatthere  was  no  snoh  apjvo- 
wlation,  and  tbak  8.  had  no  anthorlty  to  mako  nuh  eqnlt- 
lUeaHlinmsnt  «   66i 

wrr.T.  OF  8iXB. 

AttkTib  flled  on  racMratioB— Brronoons  atatmiBt  In  ot 
data  otaxMOtloai— ulMrioal  snor— BsaUsnoa  and  ooeap*< 
tlonof  atteatlny  wltnosa-  -Wltaaaa  desoclbed  as  a  "  oler k  " 
— SaiBcieno7  of— 17  kli  Tlet.  o.  9S.  s.  1  4S 

 DeacnpUon  In  of  "ererr  atteeting  wifauas"  — Two 

wltaMaaaa  and  dasoriBtlon  of  one  onlj— Validly  of  bill  of 
Bale— Orantar  Mtalung  nss  of  gooda  aa  part  ol  aalary  mm 
wwat—PnwBiif  Ml— Apparent  and  aotoal  US 

GonrfdHaUon  for-^Mt  debt— Ooanoiudiiig  a  faleay-^Aat 
olbanknvtflT^-AdJndiaitlon-.  .»  TT^.  in 

"PoMBBiBion''  OK  *'agpareiit  poMBMiaa*'  oC  Rooda— What 
amoaota  to-^Blgbt  <rt  tmaus  in  Kgnldaticn  aa  ualnit 
gtaataaol  debtor  nndernmagMaraaUn  at  aala  Ballw 
and  balloe— IntaiplaBder   „   US 

Baeelpt  for  the  prloa  of  goods— BCemorandon  ot  nla— Faat 
dabb— DoounsBt  raqn&ing  registration  601 

BBOKBB. 

Ooods  sold  "  on  Kooonnt  of  "  fordgn  prinolpal  .—The  defen- 
dants, aoUng  as  broken,  oontraotaa  to  sell  sad  deliver  a 
qnanti^  ot  orangea  to  the  pUnttff.  Br  the  "  Bold  note  " 
the  dafendanta  atated  0»t  ther  had  sold  the  goods  "  on 
aoooontot "  a  foreign  prindpaL  Held,  that  the  defeQ< 
danta  were  not  liable  In  an  aotloa  to  raoover  dt.magee  tor 
breach  of  the  oontmot   Ua 

Sold  not*— Personal  Ilabllltr  of  broker.— The  following 
sold  note:  "I  hare  thle  daj  sold  jour  order,  and 
for  TOOT  aaoonnt,  to  mr  prindpala,  aboat  flv*  tons  ot 
preaaad  anthraoane.  Paiment  in  oasb,  leu  1  per  cent, 
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And  of  tl»  1^  •flr«oti  of  th»  ftMd  na5M<^ 

llrf^mniWiilJtilnii  M  tn  If  Infil  "Wtfft       «   page  m 

DISOOTEBY. 
latodid  1Wiitfainr-Tii-ti^*T  of  ttilrd  puUM  to  flv* 

oOMcr  -  ■■•  —   

IMvOMad  fli>iHMi™t««*faM^Pii|iwiiMri«tnl  aiiDt— ProdoD- 

Art  IMS,  (SSTm^ 

bad  bm  birtitataa  to  Ht  mM*  o«talB  4MliDffi  19 
itwukUacedttattnsta  lB«k»aaMD^ot  w  AiMrtna 
tnmch  ol »  hmklBgawiw  had  tapropwriT  n>Fj^ 
hmoIbMUw  plkiBtllb.  A«  olilB  WM  bioncht  tMjIon 
tbaLmdon  nn>gM  to  Hot.  187*.  Md  two  daja  »fter. 
mrda.  bo,  Mbag  that  IWgBtloB  «m  imiuiii«at,  talo- 
midMdtotbamnMoroCtiho  AiMrtcan  bruoh  to  wnd 
by  MUv  fallMt  pwtfamtan  ol  tlw  wtaols  tmnwoUoa, 
but  wlthont  Btatog  lor  whrt  piifpooo  ttw  pwttoalM"  woro 

tho  arrt  tioMOoaadtaa  tlw  BoUottaa  of  tbo  fiwk  oa  tho 

racotndftlottovforwIiMitbodSMtdBiitabrttwbaa^ 
■otodooamaotaaUsMd  privlkfo.  aad  tfeo  pnmtqwa- 
tlOB  ma  whrthof  that  loOv  ma  a  •gL""?^- 
tlon.  Held  (afBrmisK  tbo  dodaion  ol  tba  Kaitar  ot  tho 
Soils)  that  tho  lottor  waa  noCa  prl^loMd  owwimaloaMpa. 
A  latter  by  m  mercattfeUe  voot  tohla  pdwdML  fMag 
tafonaatlon  wpoethn what tha yaat  b«i  aato^doy 
for  and  on  aoaooat  w  tho  pRnoipal,  n  Boa  yaMMMo, 
aHhonib  ttlaaaattBoOBpUMoo  with  Um  laqiMat  of  Um 
tiilBdiMJ.iBada  attar  the  prinoipal  baa  baao  thMatiMd 
irith  f^jgoa  xaayaallag  tha  mattar  «b  «UA  1»  »- 
^nfaM  Inonuitlm  •■•  >«•  7* 

DIBTBE88. 

Bent— AtttioB  for  balaooe  after  aato— Oo«t»— Booovavy  of .— 
'Where  gooda  hare  baen  aold  nndcr  a  dlatzeaa,  aad  tiu 
prooeeda  bm  itMufficiaat  to  aatlarj  the  rent  dne,  tbe  laod- 
lord  baa  a  nmedr  by  action  or  eoantar  elalnii  for  tbe 
balanoe.  S  Win.  *  V.aeaa.  1, 0.5.  i.  %  bj  whtob  the  htad- 
lord,  after  five  dajiL  "  aball  and  may  lawtnlly  sell  tbe 
gooda  distnioad,"  u  permlaaive,  not  oompnliocr,  and 
theretat*  so  aatkn  Itao  for  not  aalUog.  Coata  puahle 
aadar  a  Judga'a  oidar  ata  ba  cemtaaad  br  aMus  oe 
ooaatw  TiTatm       »•   —  —       •••       •>•  •••  BH 

DIVOBCX. 
sent  of 


DantaMa-CUiareB— Apportotuaent  of  WiiiatM  Ooalfc— 
Where  a  decree  for  a  dlveroa  hoe  ban  pioDaanoad  after 
a  TVdlot  by  a  Jary,  aad  daaagaa  have  bean  patd  into 
tha  laalaiij  luder  tlw  vsidlel  and  in  mBaoasoe  of 
aaorderof  ihoeooit,  tho  apportioiWMBt  oT  tbe  daaugaa 
win  ba  made  bj  tbe  ooort  atter  dae  oonaidesatioB  of  the 
obndraa,  ff  aay,  of  the  mantage  and  ot  tha  faaponAaat. 
Tho  patitkmer  will  not  be  eatttled  as  of  right  to  the 
damagaa  aaaeeaed  and  awarded  to  him  by  tbe  jory*  but 
the  oonrt  la  at  ttbex^  to  deal  with  theBonay  fn  any 
way  whtehlnthe  aplalaaof  the  ooart  U  moat  oondaeiTe 
totbelntaraateottbapvHaaaffaotadlvthedoaraa.  Tha 
ooata  Inonrred  by  tbe  partlaa  In  tho  motion  for  ftp  portion- 
meat  of  the  damagea  asa  aoata  ia  the  eanae,  and  are 
rawTorableby thepetilkmeragalaattbaoo^eapOBdent...  MB 

D«a«tiea  'TOaioowaUtutaa-riaattmptlTaeTMenee  ?S7 

latome  of  wUb  lAora  bnabaad  tte  reepoBdant— Coadltlona. 
—Where  tbe  court  haa  ratled  a  aattlcmont  after  deoraa 
abaolata  for  a  diroroe,  aaA  ordered  payaaent  ot  a  flted 
tneoMo  to  tha  wife,  if  rtw  ham  iaaoowtpaHy^tta  apart 
will  not  Impoeo  tba  ooadWoB  dum  eiuta  ct  eola  olMrit. 
or  dim  tola  ouen't   ^   381 

DOTTBI*  POETIOW8. 

BetOTB  ot  dtatioB  to  tta  raglatry— Bala  14— Serrfoe.— Tbe 
oonrt  will  net  make  aa  order  dlapanaiun  with  tha  naeeaalty 
for  the  ratnm  of  a  idtation  into  the  leglatry  ao  raqalrod 
br  nle  lA,  even  whore  It  la  eaUaflod  that  the  origbid  olta- 
wmm  have  bean  loot  by  tba  aatahaaneaa  or  fraud  ot  k 
daluUIng  aoUettoc,  wlchoat  proof  ot  ths  lerrtoo  thereof 
upaa  both  tha  reapoadent  and  eo^ranmadent   SIO 

OoT«aattol»«B&ar«bTwiU-8Mtebatloa...  ^  BBS 

SOGZtBSEAmC&L  U.W. 


)nBiililiMi—  Miami 
liTtagi  Kataaliilm 


»  *  »  TMk  a.  M  Urahiaga  Hi 


niegal  ocnunnalon— Number  of  ooMmtuHeaata  Caaaaiaaial 
o  beerrtnoe— OruiJiU— Oaaathoria  ad  daearatlnaa  Appeal 

noatay— 37'ft38Tlat.e.e6   .„    .~  482 

Onamontaof  tha ohnnh— Koreatla ooaa— BotaUo   87 

Fnfalii)  Worebfp  BeguUtios  Aot.— A  olergyman  who  negloeta 
to  obay  an  order  ot  the  Court  of  Arcbaa,  will,  on  applica- 
tion, beproDon&Bcdby  thatcoorttobaoontamaoloiuand 
inoontenpt,  and  a  direction  win  be  giren  that  the  aame 
beatgaUed  to  tba  Oarea  In  Cliaauaij  i  whwauiiojiawiit 
It*  OondtmoM  Cowndo  win  iaraa  te  tba  aiiaat  aad  4e- 
twtlaalaoarteclyotaaahpenoiW  aatfl  ha  aball  anteatt 


to  the  Older  ot  the  oonrt.  TbaConrtttf  ArcheooplainBd 
tobeapvalyeoolealaatteal  oonrt.  Hie  PnbUo  Wotehis 
Baaabnon  Aot  deala  only  with  matteraof  prooednre.B]>d 
doaa  not  la  any  reepeat  enlarge  tha  Joriedlotton  of  the 
CoartoCAidtaa.  -   -  ...p<^«  » 


ELECTION. 
KuxicirAiu 


DaliTerTOf  nomliiaiton 
dpal  Klaotiona  Aet  187. 
that  nomination  


The  proriaion  !n  the  Hani- 
88    39  Tict.  o.  40,  a,  1,  anb^.  S), 
be  deliT«nd  to  the  town 


that  nomination  papara  abaU  be  deliTend  to  the  town 
olerk  by  tha  eaadi£to  UaaaU ,  or  Ua  propoHC  o»Moader. 
ia  impaiatlTab  net  dhaeboay,  aad  tba  papas  vaat  bada- 


95 


livara^     tha  aandiditab  oa  propoear  at  motmOtitt  per- 

Bonally ...    -  •■    ~«  —  — 

Knnialail  Oononttoaa  Aob— Dabtora  Aot  laS^DiaqaaliA- 
(Atlon  of  town  oooaalUor  by  eonpoatttoa  with  oradttora 
— BeUtins  ooonefllor  —  Elastfam  of  town  ootnoQlor— 
Corrupt  Ptaotlow  [Haaleifal  Slartioaa)  ^« 
Vict.  o.  M),  a.  12— Avoidanoe  of  alcoUona— Elactloa  patt- 

tlon — Tlfff<»^«'nn«    tM 

Notloe  by  town  elsA— Time  tor  delivcn  of  nomiaattoa 
paper*— Objection  to  nomioatlon— Daoliton  of  mayor- 
Withdrawal  of  namlnaUoa  papar-^nriadtotion  of  oonrt 
todaoMeoapatltioa    53 

PAI  LI  AHMirTART. 

Oooaty  TOte— Baatohargo— The  mntaa  ot  a  freehold  rant> 
oha^  of  tho  yearly  value  of  40a.  or  opwnrda  laanlag  oat 
(rfarereralonlaanUtlodtoTataatoonntyeleodOBa.  59d 

Petition— Amandment-Striking  oat— Claim  toaeat.— After 
the  expiration  ot  tha  tweaty-ane  daya  after  tha  retnra. 
within  which,  by  31  ft  SI  Tict.  o.  1S5,  a.  6,  a  FarUamentary 
elootionpe^tlon  mnat  be  preaeaeed,  the  petition  oaanot 
be  ameobd  by  atriUag  oat  a  pasafiMb  lAlflb  olaima  Uta 
aeatforthopatlttawr  ...  «   ■    —   U« 

Beedat  of  alma  fnaTpiiliirV  *  Wm.  4,  &  «,  a.  W- 

Fr<»arlT  waa  devlMd  to  ttnataaa  Ciir  ehailtahU  parpoaaa 
tha  OTorplna  of  tbaranta  to  ba  ■' dlatrUralad  to  aapwnM 
I  inab'taato  .  .  .  aa  »y  aaid  traataaa  .  .  .  ibalT  tUnfc 
dt,"  Tha  oraniaB  waa  diitribntod  yaaitr  in  aaaall  aama 
aoeaadte  to  tba  diacnUoo  of  tba  fcnatoia.  HaM.  Uiat 
who  baa  readied  a  grant  trontUa  flhazilrwaaa 


MmoaawBO 

SaaMauad. 


Bir(%08UBI!ACT. 
Uht  todtegiaval  Iromexlatingi^t— I«taralaztaatfonfll 
pK-XodaolwoKklnggxaTal  pit— Daatgaettoa  ot  anrteee  IS 

EIECUTOB. 

Samaga  to  eatato  daring  life  of  deoeaaad— laaaaa  datar- 
mined  In  aotiaa  tor  poteonat  injnry— Eatappal  ...  »  —  331 

Exeoator  d<  eoK  tort.— An  execntor  who  haa  not  paovea  Ua 
teatator'a  will,  bnt  baa  reodvad  aaaeta,  nuv  ba  made  a 
defendant  to  an  aotion  by  a  creditor  to  the  extant  of  tba 
aaaeta  ba  haa  raoeivad.  Where  a  reraon  baa  intermeddled 
with  the  aaaeta  of  a  toatator  withoot  antbocHv,  ba  may 
ba  aned  by  a  oreditor  of  thewtatoaa  exeontor  m  een  tor^ 
to  theemnt  ot  tha  aaaeta  he  baa  reoeivad  i  aad  It  la  not 
naoeaauy,  to  anpport  each  an  aotion,  to  ofaarva  htn 
nipt lailj  with hanag aotad  aa  exeontttt  de  eoii  ton j  It  ia 
aoSriauE  to  aUaga  that  he  haa  totamaddlad  irilh  tha 
aiirti  wWioat  ■nthari^y.   ...  8S 

EXTEADrnOK.  . 
Treaty  between  England  and  tbe  United  Stataa— Other 
offbnoea— Effaot  of  an  agreetnent  between  OoranmBta 
batom  aataadltton— EaacatiTO  and  Jndioial  qoaattoaa    ...  771 

FOBEION  LOAK. 
Sorip— NegoUabili^— Bond  fid*  holder  for  nine.— A  fOMign 
RorenUDanta  being  abont  to  raiee  a  loan  in  England, 
leaned,  through  tfaalx  agenta,  aorip,  for  which,  aa  appeared 
on  the  faoe  of  the  document,  the  bearer  waa  to  raeei*e  a 
bond  upon  the  payment  ot  tha  wboie  of  the  Inatalmenta. 
By  tbo  naaga  ot  merahanta  aooh  aerip  waa  toaatad  aa 
negotiable,  and  trasafavble  far  laanddiTCBy  Md.that 
the  eerip  waa  a  necotfable  Inatenment,  taanalaabla  by 
deliTery  toa  boiutj!d<  holdtator  talna   „.  179 

FBAUD. 

Mfonoy  laeeived— Pallure  at  oonatdetattaa  3S0 

FEIENDLT  SOCIBTr. 
OoBpraalaa  to  pay  aoatt— Gaaio  oti 
oaraiag  piopagy  -Saaaetatyollrlaadly  aooie^.— I 
a  aoHmtor,  aaad  tha  aeoratary  of  a  frieadly  aodaty  apoa  a 
oomproniae  In  a  coonty  ooart  anpttoatdon  tor  rrtiel  ^ 
i^UatUFa  client  agalnat  tba  aoeiety  under  IB  ft  19  Viot.  o. 
oB,  a.  41.  The  teraiB  ot  Um  cotopromiaa  were  that  Iba 
^pUoatton  abonld  be  wlthdnwn,  that  the  aoaM/^ 

apaal  aommittee  ahoald  entertain  tbe  eompUat  whuh 
oy  had  previon^  refoaed,  aodtbat  tbe  aodetr  aboaM 
pay  t  heplaiatifl'BaoBta.  Held,  on  dentuncer,  that  a  bHaab 
(rf  tbla  compromiao  wee  a  good  canae  of  aotlonf  and  that 
thia  action  wia  a  prooeoding  eoacamlng  the  pnmerlv  ol 
tbe  aoeiety  wttbla  18  *  IB  Tiat.  o.  03,  a.  U,  oo  ai  to  Jaattlr 
Ita  b^  heaogfat,  andar  SI «  B  nat.  a.  Un,  n  7,  agKl 
tbaaaentaiT    „.  ...  »  «B 
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OEKERAL  AVEBAQE. 
VonkBj  utfiBft— Spari  aqA  oknto  iiagc  808 

GIFT. 

Bond*  pUBiDg  br  dMrmr-Oombot^^  sridna*— Lmm- 
boia  ^flwiir  Insmjuat  fUt— lanOalMit  dedftimi  ot 

unH    ...  .»    —  w   ~  •••  ~'  —  ~-  ^» 

GCJJSJLOTBE. 

Composition  by  fawtalBMaU— SgbwqWBt  bankruptoj— 
LtkMUn  of  aanCy.— Whtn  a  RTCtr  kai  gnuwtMd  tta« 
parmrat  of « tntidmMt  udw  ft  oompoiUoB  doad,  Iw  l> 

uotnlaMdhrtlwdabtw  bdiig  HikMiiMBtlradiBdsad  

KtaBknq^...  M   7U,  8S7 

Wsol  iKmwo(tato&MBn«r-T«'M!^f«>utM  Mto 
pnfiM— Pftrt  of  woito  discontliiaxl  by  oompKDj— wu> 
r^uuoT  dis^iMted— lajnaotitm   •-    U 

Sepuimt*  pBrnantS— OlTiac  ttnoia  iMpact  of  OSM  ptjiiunc 
— XMBclUive  of  aaxttf   W5 

aiABOVBS,  &0..  OIiAUSES  ACT. 
i>aiM««  to  pier  by  abuidoiiad  vawd— LiBbUItr  of  owsar— 
A  M  Df  ao£~llM  danuiso  ooDMiBplHtad  by  •MttoB  74  or  the 
uarboon,  *o„  CImwm  Act  1674  U  danwa*  aooh  M  htaaaa 
■ftBereoaldnwt.uid  turtdMu««  owwd  bytt*aMi)( 
taud  or  ot  th«  Qo>ea'»  nwni—  ...  .■■  w  118 

HTOSWAX. 

Fortloa  of  ^«Hlantl■dMnarbrlHd■Up-LlabaHrtot»■ 
pri^... 


Std«|  fuloMAT  — DrifM><-OIIWM»— aawMlo»-4*  d 
WtU.  4,«,30,i.S«         ...  ...   


-  884 


HUSBAND  AMD  WIFE. 

E<i"it7  to  RMttlement— GMla»BbJftft»mermaRias•— 
W|lol•  tand  Bsttlad.— A  muilsd  wobbu,  a  Udy 
apart  bom  bar  bartwad,  baeam*  anHtlad  to  atnitd  of 
about  aoOOl.  Tfaa  Inooma  ot  tbla  toiUI,  addad  to  bar 
prraent  laoome,  would  make  up  bar  total  lueoma  to  about 
Vol  a  jear.  Har  taoilMad  waa  nnabla  to  ooatzibnta 
aDj'bingtowarda  barmaistaoasea.  Hald,tbat  aba  waa 
eotitlad.  aaanlnae  bar  buabaBl  and  bta  iDaatabmuan. 
to  nara  tha  wbola  fnnd  aattlad.  Sha  bad  two  abUdzaa  br 
a  foTBiv  marrlaca,  bat  noaa  bj  bar  prtaont  matilBn. 
Tha  two  obUdren  wen  ot  aca  aad  wall  provided  for,  tn- 
ditpnidantlj  ot  tbalr  motbar.  Hrld,  tbat  tbay  muBt  ba 
Inelndad  in  the  aalUaiawt,  vtd  tbat  Cba  ooart  ooold  aab 
aatar  apoa  Myinqnay  aitotbifa  laaina     ...         ...   ■•.  78S 

7oat-Dnptial  aatUauast  ot  wif «'a  propartj— Valnabia  oan- 
■idnacloii— SDbaeiaent  aiort«a«ae  lor  nloa,  wWMa* 
notioa  of  aattlaaiaDt.  poatpDna3t>-47  BUa.  o. «   -  590 

ncFOimDiiro. 

Xatlaet  to  lapplr  l^wnadad  aalaiala  wltb  ptowdia 
whatbar  poaaa  kaapar  or  party  Impoandinc  UabU  to 
ptadfrr-^  *  le  Tbn. «.  W,  a.  i.-Saot.  ft  ot  IS  ft  U  Vlok. 
0. 1^  ^flvaiy  pofaoa  who  aball  inpeaad  or  oaaaa  to  ba 
Msdod  •ag' Mitaal,  and  afaatt  twglaot  to  prorlda  nob 
Ml  wltb  food  and  watac  la  Itabla  to  a  paaallff  of  ah.." 
--JMftapalrto  tha  baaiar  at  ttia  powtd,  bub  to  tt* 
pac^briaguictbAaalBalso  thafoaad    —  ...       «  810 

IKP^ISOKIEENT  TOR  DBBT. 
&own  debWEaeotnlaaBoa  far  ooeta  ot  ^PMl  to  Hooaa  of 
Loida.— Tbo  ooaM  of  appMl  to  ttaa  Honaa  of  L(»da  aa- 
aavad  by  racttpUaana^  attd  Kaonr'tiny  to  tba  fltaiirlfiig 
Oidcra of  tbMUmiMMooi&a a  Crown dabt oa tbaraaof 
slaaoca  baiiif  aatraatad,  and  an  sppalUnt  oonualttad  to 
piiaon  tor  noap^iaunt  ot  snob  ooata  tm  not  antltled  to  Ua 
diacbuva  nadar  tha  Dabtora"  Aot  180B.  In  an  appUoatlon 
lor  tba  raicaaa  ota  Crown  dabtor  by  tka  gvaea  and  Ikvour 
ot  tha  Coort  ot  Esohaqaar,  tba  ooort  made  an  ordar  for 
bla  calaaaa  upon,  his  givmr  a  pronlaMry  nota  for  tba 
•BountotbUdabt  _   8S9 

XNCOKE  TAX. 

Coairany  fajoatpoMtadaadratlataaad  lo  Saglaad— BoaliMM 
aad  pralltB  aarttod  on  aad  tamad  aband^-S  ft  9  Vlot.  e. 
«6,  a.  49.  and  18  ft  ITTiak.  e.  8^  s.  8,  aab.  D.— * Panon 
nataiac  wttbtai  tlw  Vnttad  Ki>»don"— ^Tiado  oanlad 
on  In  tba  Uaitad  Ktoadom  or  alaawban  "— Bwridtnnt  of  a 
Joiat.«tock  company.   „  275 

Vlra  fautntanoe  eompaay  Aaaaaamant  at  to  tba  tax— Ba- 
tarn  ot  iirnfl>a  TTnMrnad  prtnilTinia  — fltal  ra  for  dadao- 
tkm  in  raayaoC  of— Kodo  of  ratnra  aad  BMaaamai^  271 

Tndara— Baton  of  aroSta— DaduoMn  te  dttnelMaa  ot 
tmda  bnlldloca  and  nuobiaary,  fto.— Addition  to  oavttal 
--6*«Ti«t.B.35,a.  10a^aAadBlaI>taaHl.ralaS,aada. 
13»— Conatroodoa  ol        ...  ...  „  „  „       ^  tl 

JSVAVT. 

Action  agaiait-^orfc  laAapanlant  o(  oontnot    „  ISl 

OontrHb-8at4«— BatUaatlon  not  te  mttlar  Mt  tba  nb> 

jaotof  aat«ft   191 

Loaaa  of  faifanf  a  pro  party,— An  infMt  btiar  antltlad  In  tea 
to  a  small  ahara  in  traahold  f  rnailaaa.  aabjaot  to  Ua 
irtbar'a  taaanoy  by  tha  onrtavt  tha  conrt  nndw  1 WIO.  8^ 


o.  65,  aa«t.  17,  ■anotioDadanaireaniamantaradteto  by  hti 
father  and  rnanUan.  and  Uw  oo  oiraera  ot  tha  proparty 

to  Btant  m  bnihUnj  Uaaa.  ...   

Promise  mada  altar  full  sfa— Fronilao  to  pay  "  aa  a  oabt  of 
hononr."— A  prmalaa  mada  aftar  fall  afS,  baton  tta 
paailiiffofthalnhuita-  BaUat  AoS  1874  (S7  ft  88  Tlob.  c  89j, 
to  pay  a  dabt  oontraated  duinf  Intuoy,  in  not  bindlnt 
onlMB  ft  amoBBt  to  a  laeognlttcm  ot  a  Jaadly  btakdlos  dabt. 
Thaiaroi^  a  pcomla*  to  par  aoab  a  debt  "aaaoablof 


bOBOW,"  la  not  UudiBc 


...  1S4 


INBABETED  HOUK  DUTr. 
BoUdliwa  M  OBt  in  fl»t»-Asaea»menf-V«li»t4oa  Uib-41 

UaoTsTo.  U.  aabadola  B.  rr  4. 6, 14— The  Valoatloit  (He- 
tcopoUa)  Aatl88a-8iftS3Vlot.aL«.aii4»,7«  821 

TKJimT  TO  PBOPBBTT. 
Oraatrnotlon  ot  private  enivart  on  highway— BaaaoYal  ot 
onlrert  as  Bolaanoe  by  anrTvyor— FroMOBtaan  ol  •uMror 
lor  maltoiona  Iniaxy  to  ffroporty— **  Baaaonabh  soppoal- 
Uonolriih^  „.  „   ..rTT   -.  ...    -  W 


IndlotaMBt  for  rofnalni  to  earn  oaatsmar.— A  pataea 
ilvlugintbeaametora,  ISOOydi.  off  an  inn,  and  Mttrtar 
about  tha  town  wttb  a  dw.  fbr  bia  am  ra— atlau  aM 
amnaamanb,  laaot  a  ttaWWr  In  tfta  aanatbathahMa 


ormpisPBa. 

rofwlng  to 


rlcbt  at  nnmmnii  law  to  ba  pwwidad  wttft  i 
andantartalnmaBtbvtbainnkeapw.  A  faallar  aaaiM 
paolad  by  a  lai«e  iig,  wUoh  bad  bam  oOtealTa  on  « 
loiiaar  oocaaioo,  and  ot  wbloh  timid  panouBadohS* 
droB  auy  ba  afnld,  baa  no  ilalit  to  dlmntd  astMCtalii»__ 
aaakaBdaaMMBOdaliOBataB^lavUaMlf  anddofl...  774 

imPBOTKW  ov  ixxnnmns. 

PririUge  Coafldaattal  oommaaloatlona.— Uw  statanant  of 
elalm  alleged  tbat  tba  defeadante  with  otbna  an  lawfully 
uonapirsd  to  psewt  a  certain  tender  aeotin  by  tba  plain, 
tiffs  to  the  Great  Wee  ten  EeUway  Company  for  printtnf 
aad  statloBeiy  reqnliad  by  that  company  ttam  batns  ae- 
captad,  and  tbat  In  order  to  carry  oat  their  daatpi  they 
Indnoad  aaegnmitot  tbat  company  to  allow  tba  datendanta 
to  open  ttaa  plain lilTa  tender  Improperly,  and  laapao*  the 

Srlnea  at  wbwA  the  plebuask  f  dsrart,  wbereto  the 
steadanta  ware  aoaliled  to  tender  at  pdoaa  rilgbtly 
lower  than  the  plalntlOa.  and  ao  obtain  the  daeliad  con- 
tmot  with  tba  inant  Waatani  BallwBj.  to  the  endoilon 
ot  the  plslutl^  On  a  nmnioBa  tor  Inapeotlon  by  one  o< 
tha  daJwdanta  ot  dodunanta.  It  wae  Held  by  the  oonrt 
tbat  lettenwrittoB  by  the  plalntlfft  to  their  acdlaitor  re- 
lating to  the  action,  and  also  letters  reoaieed  by  tba 
pUlutUfM'  aoUettw-  from  the  soUeltor  ot  the  Oraab 
iffeaiMB  BaUmv  Conpaaiy  aontBlnhH*  the  reaolt  el  mi 
itmaUsBMcmlBte  tha  saatavaf  thatawteraBHidaafetba 
re««eet  of  ttm  plahttlb'  aoUoiter  and  lor  the  paipoaa  oC 
piooorlniF  erldenoe  in  tbe  action  ware  privUeaaa  fitnn 
uapeotlan.  Held,  also,  tbat  the  tact  tbat  the  doonmenta 
wen  wtlttn  ta  the  nlataitldb'  aoltdtDB  "in  oonfldanoa  " 
nt  iionad  Car  ralhiing  to  fiant  ia- 


wDBklnot  ba  «■ 
■paction  ot  than 


MI 


IN8VBASGE. 
DoaUa  iMaiBBaa  WhMtogar'B  poUolaB-KarotaBate*  pell- 
eiee  by  way  ol  tedaa^^— Loar  by  Are— XttabUity  M  in. 
sotan   831 

K*1IWH, 

rire  peMay-OgmalBBBtloB— aoaallaaHaB  ol  paiioy.— A  ship 
Mouflnc  to  the  appallaiit  was  insured  atatoat  flte  with 
the  reepoadWBta  by  a  tlaw  poUny.  bi  the  polisy  tlie  ship 
waa  daecribed  aa  •*  lyhw  in  Vba  Vietoela  Doeha.  London, 
with  Uba>^  to  BO  Into  «y  doek  "  Tbe  ahip  went  Into  dry 
doek^  and  aftar leartDB  the  drydoek  waa  moend  for  soma 
time  in  the  rlvar  in  ordar  that  oactalB  repaira^fht  be 
dene  which  wera  nasally  done  In  the  rlvar,  bnt  mitbt 
hara  been  done^  thoogta  at  a  greatg  eoat,  in  tba  Tiotoria 
Oooks.  WhUe  ao  maoaad  tka  ship  waa  eompletely 
daaoorad  by  ftra^  Tha  loaa  wbb  nob  ooraaad  by  the 
P9li<»   4tt. 

Xosarsbla  intaraat— CommcoeanuBt  ol  riak— Peilla  of  tha 
seaa— ETideuoe.— Tbe  apoeUant  oontiaeted  for  tba  par. 
chaaeot  rloein  thefollowMj  Wrwi  ;  "Bonfhtforacoonnt 
of  A.,  of  B.  aad  the  oasfo  af  saw  arop  Baafoon  rloa 
par  SitnbMim,"  Tha  dar  alt«  maMng  thia  eotraat  the 
appeUaat  iMaaaa  the  noa  at  aad  Ikhb  BaafOon  to  tha 
United  Kingdom,  as  "  latareet  laar  appear.*^  Tha  ship 
pcaoaeded  to  "inym.  and-altar  tiia  greater  part  of  the 
owaohadbeeo  abqiped.Bheaaddealynnk  st  hw  anohoi*. 
in  fine  weather,  aad  tbe  rice  slrwdy  ablpped  waa  wholly 
loat.  In  an  aotloB  on  tha  policy.  Held,  by  Xorda  Chelms- 
ford and  Uatherlay.  the  apaaUant  waa  to  haia  no  inanr. 
able  intetaab  la  the  rios^  it  not  batac  at  Ms  riak  till  the 
oargo  wae  completed.  By  Lords  O'Btmm  and  Selborae 
oontr<u  Tbe  andanea  tended  to  show  that  the  ship  wsa 
xeaworthy  and  in  (ood  rapalr  on  tbe  Toyage  to  the  port 
wtteae  Aawaaloiit  ssidno  diaaet  erldcaea  waa.  or  oonld 
be,  glTon  wb*  riia  aaak.  Held,  tbat  there  waa  no  eridanoa 

ot  alaaa  by  ttte  padlalaaarad  aaalnat   568 

I&eanaaa  on  frewhft— fMahk  adraBoea— Oonstnetlon  ol 
obartaa>.pBr^»Talaod.  pcilor— What  is  nlaed— OpaBiat 
to  show  want  ot  iataeaat  in— BatHoaUoit  all«  nunr> 
led(eolloai-I>oBUaiBaBnaDtt     ..sBSi 
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SDBJECI8  OF  USES. 


foreign  ooart—CoaatxnotlT*  total  lou— dune  Mid  kboac* 

lac  OMiM    „   ...    M.   -  .»  —pag*  838 

Llaa  tsr  prwnlging—  Pnltad  Statas  Zaw.— Bf  Uailad  SUtM 
law  u  imdanniter  iqod  ■Up  bM  b  mulniM  Van  lor  Uw 
prHBimu  dw  to  him  •poa  awtaw  policdM  npon  the  ship 
viid«rw>Utaa  far  U>B|  ud  mm  mwnw  pBTmmt  hj  pro- 
OMdiiw  {»  rent  m  Admindtj  acMlart  tbs  >lup  lanmd.  A, 
Ubd  oialmimr  pajiBant  of  premintna  rgt'^r  iblp  ahoold 
M*  out  th«  datos  Mid  anonnts  ot  ths  pcdMoi,  and  abo 
tb«  name  of  tha  partie*  inttmd,  and  w«  charaaUr  and 
exto&tof  tkglrmtanat   „   4S1 

INTKEE8T  ON  COSTS. 

iBtanwt  on  ooali  nuia  faom  tta  di^  oflka  taxtnc  Maatat'f 
ocvUtata  »    »  SSO 

JUSTICES. 

Co  mpwatfon  to  teiHUit.-^n«tiaw  nndar  tha  Laada  Oaiiaoa 
OaBaolldatiaDAatl8«(eViok.o.  18,  a.  mi  award 
oompOTwHoB in  n^oot  of  aayiiitanat  b«l«r  thaa 
that  <rf  a  tooaat  from  jear  to  raar,  althoogh  anoh  intoraat 
asfaaa  oat  of  a  laaw  wiglnallr  oraatod  tor  a  longer  tarm.  551 

JarladiotloD— £on&^d«  claim  of  riclit— Narigable  non-tidal 
liver— Pnblio  riiH>t  ot  flahtaff,— Tka  tight  of  tba  paUio  to 
SahtnaBOB^airlTflrwlilGliiB  mad*  mivlgaUa  by  looka 
cannot  aslit  Id  law  488 

Nottoacf  appeal,  tima  for.— ^le  ^«  for  gfTint  noUoa  of 
appeal  amuiat  an  order  ot  juadoea  mna  from  tn«  date  ot 
to*  mnUng  of  the  ordar  appealed  againat,  and  not  from 
the  dat«  ot  aerrlce  ot  a  wnttea  form  of  order  npon  the 
appellant.  "GMuaot  Appeal"  la tb« PnbUo Health  Ast 
1875,  means  the  determinatton  ot  tb*  ioattoaa  to  make 
the  order,  and  not  the  aerriee  of  the  order  npon  tiie 
appellant    ...  ...  862 

Treapaaa  in  pnranlt  ot  game— Boiul  fide  olalm  of  right— 
Idantiivot  land— 1&2  WUl.  1,0.32,  a.  3D  ...   m 

LAVDLOBD  AND  TENANT. 
Dl*treaa   Coyenaat  to  oounnia  iaj,  AOd  on  pnmlaaa  — 
Salaof  gooda  dlatraiaeO-HStatBto  8  W.  d;  U.  o.  5.  a.  S— » 

Geo.  8, 0,  SO,  a.  11      21 

Lease  ofnnbUc-honie— Tonant'a  oovenaut  sot  to  do  anj  aet 
"to  aifect  tbe  Uoeaoe"  —  Conatmotlon— Convlctioo  of 
tenant  b;  Jnatlcea  tor  oSencea  agiinst  the  LloenalM  Aota 
— Conviotfona  not  recorded  on  Uoenoe— Breadl  M  OOTO- 
nan^Forfeitnie  121 

Nninnce— Neceaaar;  reanlt  of  damiae— LlabUltr  of  landlord 
—A  landlord  who  leta  premiaea  fox  a  fixed  and  deflnlto 
pnrpoae  ia  Uabl*  tor  aar  aniaanoa  that  arlana  «^^M*^nJ 
aad^^nwwaaltr  frmn  the  aaa  of  mah  prentoa  aa  eon. 
tamplatodbrthedaailM    „.  UO 

Tenant's  ooTenanta  to  keep  down  ground  nme— Agreement 
to  refer  to  arbitration— Con atmctloD  olf— Whether  oolla- 
teral  or  oondition  preoedent  to  landlord'*  right  to  bring 
aaaetioa      ^30 

Yearly  tenasor—Agveaaaaat  to  allow  taaaat  to  oontiane— 
iTnoartain^   „, 

UNDS  OLAUSSS  AOT. 

ArUtx^loa-Pownot  nmpbatoaUto  apwiial  oaae-Com- 
paaHtton— SildenM  of  damaga-Oanmoa  Law  Prooa- 
da>aA«tl85t,S,fi   46 

CompanaaUOB  nader— Mortgagee  Compenaatlon  for  loaa 
of  trade  piofita— OraTlag  dock   18 

Sattled  taada  taken  by  local  board— Dlrldenda  of  inveated 
pnchaaa  mcmar^Deftotln  ovdn  tor  sajnaat  of— Snbae- 
qaantordar-Oorta  Practlee   «  „.  ...  S03 

LAND  TAX 

XzMulioa-ato  of  a  boapital— i  W.  A  H.  o.  1,  a.  5— 
88  Om.  S, «.  £^  a.  »    884 

LEASE. 

ConatmottoB  of  leaw-Bwogaaat  clanaea-AdailHibiUty 
of  oonnterpert— Where  two  nxU  of  a  leaae  areincon- 
atatant  Uio  counterpart  may  bo  referrod  to  for  the  pnr- 
pOM  of  determining  whiofa  is  correct   «   690 

Lease  and  ooonteipart— Habendum  and  laddendom- Leaae, 
oonatrnotion  ot.  (Thia  la  a  declaion  whioh  haa  been  ro- 
▼ezaedonappaal)   872 

iMaea's  oonunt  to  npalt^Forteltua  for  breaoh  ol- 
Snapin^  oC  aoUat  to  rafale— BqaltaUa  raUaC  irtwre 
tananthvibani  aided  by  la£dlwdVoc»daot    87 

LEGACIES. 

^.I"*^**  legUeea-Kiatake  in  nnmbei^Eridenoa  aa  to 
Ideotily.  Held,  that  tbe  mle  that  whan  there  la  a  mta- 
take  in  tbe  number  of  a  olaaa,  to  each  ot  whom  a  legacy 
U  bequeathed,  all  the  nembera  ot  the  obwa  take  altboagh 
more  than  tbe  nnmber  apeoifLed  in  the  irllL  la  only  a 
jTeenmptlon  of  law  whi^i  may  be  rebattod  elthar  hj 
ctaawUIitadforbyextElnaloaTtdenoa  „  .„  ...  4«l 


UCEtrSINa  LAW. 

Dniiilaiiiiaaa.  peaaHr  tor— Lioaaaed  pemm  Anak  ob  hia 
o«a  pnnfaaa.-%fc  pabHeaa  oaanot  ba  eoatlatod  ndac 
■aet, UoC tba  UooMlBg  Aet  1871,  ftor  bdnffdnafcoaUa 
own  jgamlaaa    -  pay*  GSS 

Lloenaed  premiaea— Prlrato  frienda— Elamiag.— The  iq>pd- 
taat,  a  tnrivate  friend  of  a  lioaoead  penoo,  Soad  fJi*  enter- 
tained by  hlmafterthehouraofoloatngathiaowneipeaaa 
witbin  tiie  Lioeneiag  Act  1874.  a.  SO,  waa  playing  oarda  tor 
money  on  the  lloeaaed  premiaea,  and  waa  eonnatad  under 
tb*  Lioensing  Act  1872,a.2S,ot  oehigoatheaydpremfaee 
doring  tbe  period  they  were  reqnlrM  to  be  oloaed.  Held, 
tbat  the  appeUaat  waa  not  on  the  premiaea  in  oontrmTen- 
tion  of  the  proTiaiona  of  the  LioensiBg  Aeta  with  reapmst 
to  Uie  oloel^  ot  Uoenaed  premlaee,  and  tbat  the  cobtuj- 
tioB  moat  be  qaaahed   U7 

Sunday  trading— BetreabmeatJuraae  lioano*— A  lio*a**d 
refreahmenc-honae  keeper,  although  he  doee  act  hold  a 
wine  Iloeaoe,  may  not  eell  ■zttoha  tor  eoniamplton  off  th* 
premiaea  on  Bnndaya   898 

LIGHT  AND  AIE. 
Mandatory  iajnsction— Damages.— If andatory  InJnnctiOD 
refnaed,  and  nominal  damagea,  without  ooita  on  edtber 
aide,  granted  in  a  oaee  where  the  pUintilf  had  only  a  life 
intereat,  enbjeot  to  an  exiatiog  leaae,  and  whcr#,  though  * 
there  waa  a  aobstantial  interference  with  preaent  oom- 
tort  In  reapeet  of  light,  there  waa  no  proepeotlre  injury 
or  diminution  in  the  aaleable  Talue  of  the  propm^. 
There  being  no  oaae  ma  to  air,  the  plaintifTa  case  sa  to 
light  waa  made  leas  atrong  bj  Ita  being  addieaaed  oon- 
Joiatly  to  air  aad  light.  Aa  vrooeadiaga  wee*  takea 
nadar  the  old  pnotfoe,  the  ^lt'^^ti*  ahonid  have  eongtat 
hia  nmedy  by  aeUoa  at  law   „.  ...  35S 

LOAN. 

Loan  for  repairing  obsrch— Aaalgnment  ot  rates- Bate 
after  lapae  ot  twenty  yaam— 5  Geo.  ^  o.  Sa,  a.  l^Eanda- 
mns   S81 

LOWER  CANADA. 
Xaw  ot— Loaa  ot  aeoesa— Loaa  of  ouatom— Expropriation 
— Compeaaation— QtU  Oc»de,  Arts.  407,  1589— Stat.  27  ft 
a8Viefcor«Tr_.    .«   «1M 

LUNACY. 

Fatlltoa  lor  lagaln  by  atnaMr— Verdict  of  sanitT— Pati- 
tloner  tademaMed  by  hia  awdtor— Coata— Oa  a  petition 
preaeatad  hj  a  aelghbonr,  who  waa  no  relation  to  the 
alleged  InnUlo,  aa  Inquiry  was,  oa  the  report  of  the 
mamoal  Tlaltor,  dimoted,  and  resulted  in  a  verdict  of 
■aaity.  After  the  T*rdiot  the  petitioner  obtained  from 
hia  aoliflitor  a  letter  iademal^iiw  him  agalnat  the  ooata 
at  th*  patltloa.  Tbe  paUthmw  then  preaeated  a  petiUoa 
aaUng  (or  payment  of  hia  ooata  oat  ot  the  alleged  Inna- 
Uo'a  eatato,  aad  th*  alleged  Inaatio  preasated  a  oroaa 
petltioB  for  pajmeat  of  aU  ooate  by  the  petitioner.  The 
eoart  refnaea  to  make  aay  order  on  either  petition,  on 
tiia  ground  tha^  on  the  one  hand,  the  iaqnlry  had  really 
haoB  laatltatsd  fay  the  petitfODer**  eolldtor  tor  hia  own 
profit,  while,  on  the  other  haad,  the  medical  TlsltM'a  re. 
port  ahowed  that  an  laonlrT  waa  jostlfled   818 

Battled  aatate— Lnaatio  teaant  for  lite— Content  of  ooort  to 
baiting  aataU— lotaraat  of  lnaatio  S83 

BCALIOIOnS  PSOSBCm'IOH. 
Beaaonabla  and  piobaUa  eaaaa— ForolUa  entty— PoaaaialoB 
Jolat  otnaa  ot  aothm    „    ...   80 

MABSUaE  BETTLEKSBT. 
Coreaaat  to  aafetla  tntnre  propar^    SI,  88 

HASBIED  WOUAH. 

Trading  aeparatelyfrom.herhnabaad— Bankraptoy.— A  writ 
waa  iaaued  tor  gooda  sold  and  dellTered  against  a  married 
woman  trading  aeparately  from  her  husband  j  part  of  the 
defence  ralsea  was,  that  prooeedlnga  ia  baalmiptor  were 
then  pending.  Held,  that  aa  long  aa  tbeae  prooeedlnga 
remained  undisturbed,  applloatloa  to  recover  the  debt 
mnat  bo  made  ta  baakmpti^,  and  leave  was  given  to  go 
ia  aad  prove  for  the  debt  and  the  ooata  of  the  aotion    ...  661 

HASTEB  AND  SEBTANT. 

Acti<m  tor  negUgrooe— Servaata  ot  anh-eoatraotor— Com- 
mon employmHit   160 

Bailment— Conreraion—Liabill^  tor  wnrngful  acta  ot 
othera   ...  98 

Defective  maohtnery— Aooidant  to  aervmnt  arising  from— 
Uaatar'a  dntr  to  aiamin*  maebinery — Liability  of 
naafcar    ».  ...  477 

HETEOFOLIS  XAVAOSHEHT  AOIS. 
Apportionment  ot  aipanata— One  bU*  of  aatmt  354 

UETBOPOLITAN  BUILDIHa. 
Covering  In  new  boUdfng  without  paity  wall-^dditlon  to 
oldboildlng    ^  487 
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utata. 

■Vttenl  MB— Watar 
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XISTUCS. 


677 


JCOETOAaS. 

SqotUiIa  —  Korl|ag«d  wopn^  takm  br  oevpontlOB 
— iBtaraei.— A  oocponoon  bcxmA  to  par^aaa  oortaln 
frdtthold  pra^iiw  aab]*at  to  aa  0qalt«HB  mortgKf« 
with  ma  >gnwBeot  to  flv«  a  bgal  mortfai*.  and  pMl 
tlM  moa»j  into  oout.  Thi  MultaUo  mortngM  P«l- 
tfonadthat  oat  otthafuBd  ttea nlfU  ba  pilld to Um 
the  Briaof  pal  moMT  thvB  dtM  aoS  nlMiMB  TMn*  latotMt. 
HakL  that  th«  pttiUoa  mart  batnated  a»  a  •*atitt." 
vithfit  th«  naaofav  d(  3  *  4  WOL  4,  o.  Z7,  aaat.  tt,  aod  tliat 
tha  aortgacM  waa  ontltlad  onlj  to  Ua  prtnalpal  mouo 
waA  rix  yaan'  Intaraat  485 

—  Moritr— BattotaroouB^^-CoattnwUnBotlaa   84 

Xqoltyof  mortgafforto  aal aalda— TnufMaa  of, tor nlaa 
•ad  wtthoat  iwtioa— BaaUj  o(  banafvaa  aa  acalnat 
■MMlgacor.— Atthoagb  Uw  Iraaafiiaa  of  a  mortgafa. 
vithoot  tho  m(»tfagor'a  wnwotraDaa,  takaa  It  aobjatt  to 
the  oqoitlM  affaooac  tba  aaaoont  batwaaa  (ha  mMtgacor 
and  mortcafaa,  aad  oaa  claim  oa  Ua  aaearitj  no  mora 
than  fa  jDstlydoa  from  tbaotortaafort  Tat,  if  thatraufM 

I  ha  for  valua  and  withont  notloa  ot  aqnttablo  froonda 


asMflaltowhMlstaatobimoaUiMnBl^  ...  .„  ...  U7 

HOBTMilN  ACT. 
mU— Intanat  In  land— K,wtfa(a  of  watanrorka  nndar 
Loml  InpsoraBaal  AeL— A  boqoaat  at  laaidaary  aauta 
to  a  Parity  laalodad  a  aam  ot  4001..  aaoond  a  mort- 
faaa  of  auch  vnportfoa  ot  tba  wotk^  ranta.  Mid  lataa, 
anuoriaad  to  ba  mada  aad  lerfad  br  a  loeal  imptoTement 
Ao^ai  tba  cam  Itnt  borate  thewMlaof  the  mooajboT' 
lowador  aa»maJn|oatteaaoari^oC  the  aamau  HaU, 


thattttawMaa: 


la  land  wHUb  tba  Kaatomln 


SOS 


■nVIGapAL  OOBPOBATIOH. 
Clark  of  the  paaoa  lor  the  ooufcr-ClarlE  to  tha  Jiiatioaa<rf 
thihnrnaaii   Ipnniiitminl  nf  auMpanontoootholKeaa 
-IMaUr  of  awatattav  Jaattaai  to  paaaltf^-Qni  torn 
adMM  ...   ...    „  ...  „   877 

HEQLIOENCE. 

Contrlbntory  aasllKono^EvIdoBoe   637 

Ballway  oompaaj — Puaengar  nstDK  Impropar  croaiini^ 

laTltaUon  bj  aarTanti   S4i 

Showing  hone  for  mla— Injary  to  looker  oa— Xtideaoa  Un 

toT    "  788 

TMa  ovambootlBg  idattwm— Paaaaagar  lalnrad  la  alight- 
ing—EvidaMe  of  ne«Ug«iee.— tn  an  aouon  for  aacll> 
leaoe  tha  qoaatlon  whether  tha  taata  amoQnt  to  nagU- 
ilafw  the  Jury   608 


PABTNEBdHIF. 

BaaHg'a  dapealt  aotaa— Ohaaga  In  tna,  aad  death  of  tomet 
partaer^Fajmant  ol  iatar aat  bj  new  Hi «  lU  Ima*  ot 
ncaMT  partaar   „  7S0 

Znlcatlon  f>f  partnarahlp  taim— Oonthmttlon  ai  wHI— 
Death  of  paifaer— Agraimant  by  eaatlnaiait  partaar  to 

rrohaaa  oeataaed  paztaar'e  ahara— AppUoanon  of  elaaaa 
orlflnal  arllelaa  of  partnaralilp  for  pnrcliaaa  of  a  de- 
oeaaedpartaar'aaharaataTaliutuA— Statedaooonnt  ...  781 
Limited  Partnenhlp  Aot  (Sut.  28  ft  SSTlot.  e.  86)— Detar- 

mlaatton  <rf  partaerahlp  at  will  101 

Maappropriatioa  ol  pajtnaeahlp  propartr  by  daoaaaad  part- 
aat— Baakraptor  of  anrvlTlag  partnera— Bight  of  proof 
hf  traitaa  in  hukmptar  ot  anmiiag  partean  agalnit 
i4paatoaitatooldaonaadp«rbiar„.  „  „  148 

7ATKHT. 

A  4aaualpMo»  of  an  invantkm  anaailaf  la  a  pmrlaloBal 
apaataertioa  and  omitted  ia  tba  flml  ■podttoattoa 
■oBl  ba  pnanaad  to  bo  abaadonod  if  the  tanatox,  aad, 
■alaaa  a  tall  deaarlptloB,  wU  aot  KwaiA  a  nbaaqneat 
Baleat  on  the  giDaM<d  prior  puUkatloii   661 

Itoind  patent— Trade  label— Original  patantca'e  name— 
uaeef  word  "patant"— Plrao7— Injnnatkm   7S7 

Tordgo  patent,  expiration  o(— EngUih  lettera  patent  dated 
Brerloiiely  to,  bat  eealed  after  the  expiration  .—Sect.  SS  of 
U  ft  16  Tiet.  c  83,  prOTld  -a  that  no  letten  patent  for  an j 
inTsntion  for  whion  a  foreign  patent  haa  been  obtdned, 
and  wbioh  ihall  be  "granted''  in  the  United  Kingdom 
attar  the  ex^ration  of  tba  term  for  which  aocb  foreign 
patoat  waa  granted,  or  wan  in  f  oroe.  iball  be  of  any  nti- 
mf.  Tha  word  "  granted"  refara  to  the  data  of  the 
lattarapataat.andDottotbedatoof  aaaUng   4S7 

Anfngaatat— Aoaonnt—ETidaaee   Stt 


lafrlngeaieBt— bteiloeatorr  laJonatioB— Aooonnt  of  pcoflto 
— Stopi^g  a  trade- Balaaoa  ot  oonraaienoa   page  6S6 

—  Mwmhctnre  nader  oontnet  with  Crown— Aganoy. 
—The  appellant  waa  tha  aole  aaalgaee  <rf  a  patmit  tor 
Improrementa  la  the  braaeh  aotioo  ot  fliiaiiaa.  The 
reapondanta  entered  Into  a  oMtiaat  with  the  Oown  to 
prorlda  and  dallTer,  aeeordinc  to  apeeiOeatlona,  a  oartaln 
nomber  ^  rlBea,  at  a  flxad  piioe  par  ilfla.  Bjthatarma 
of  the  oontraot  tha  Qoraramsot  were  to  aapply  a  part  of 
tba  raw  material,  and  had  the  power  to  laapeot  ana  mleat 
any  part  of  the  anna  In  the  oooiea  of  manniaotarei  or  the 
whoU  whan  oomplatad.  nila  oonbnat  did  not  make  the 
raapoadenta  eerranta  or  ^eate  ot  the  Crown,  aad  that 
the  plaintiff  waa  aatttled  to  reoorer  for  iabiagaoaat  ot 
Uapateat    „    „  S63 

— SpeoUkaUott-Frlor  nee  —  AntldpaMoa  WaiaalHaa 
tlon  <rf  plalntUf  to  ba  a  patentee    U 

Joint  debtors— Arraaganunt  betwami  partaeca— Diaohttiaa 
— LiaWHtr  "   «0 

Fartfeolan  of  obJeoUoo— Inanflelaam.— In  a  patent  anit, 
the  form  ot  order  rOQairlaf  tha  dafandaat  to  tnmtah  tb» 
pUntifl  with  farther  and  better  partlonlara  of  obfeotkma 
onwhlohhemaanatorelratthetrUl,  ahoold  follow  tna 
worda  of-  tha  Fotoat  Law  Amandaest  Aot  (aeot.  41), 
whk)hraqBlrathadetandaattoatatameralr"tnje  place  or 
plaoaa  at  or  in  whioh,  and  In  iriiat  manner,  the  Inrentton 
u  anagad  to  ban  been  oaed  or  pabllahed  prior  to  the 
^ktm  M  the  letlmo  patent."  4U 

Same reaalt attained tvdifleraat amaaa  ■Oalowrahla Imlta* 
tirm  fafrlwiemaat  ■Injanetton    „.  75S 

Uaec  of  patented  inrantioa  by  third  peraoa  nate  ooatiast 
wlAthaCrowB-LUbUllirtopalariao       ...   198 

pAUPut  i>im ATia 

LnaaUe  A^rluM  Aat  USS  (U  ft  17  Vlot.  o.  S7).aa.  86. 87, 96, 
121— jfalateaaaea— Pttwar  ot  JneUoaa  to  mikfce  retroapeo- 
tlTO  order.— Uadw  aeot.  96  ol  the  Lonatta  Aarlumi'  Ace 
1898  a  ndnapaatlva  order  maybe  made  by  the  Joatleee 
foe  tha  matotaaaaoa  ol  a  paapet  lonatlo  tor  a  longer 
period  than  twelrenMatba  70S 


Qaim 


PEDIOBEE. 
laoaale  bianoh- EihanaUng  mala  bxanah— 
ft  4  Will.  4,  0.106, 10.6. 7, 8  


POLIOS  CONSTABLE. 

Detlane  and  trow— FroMCtr  bond  on  a  pareon  aoapeotad 
ot  baring  at(dan  la— Inl  aad  aoqnltial  of  aoapeeted  par^ 
—Property  detained  by  oonataUa— App'lcauoa  by  eoa* 
otlUlle  to  magtitrato  for  otdar,  nader  I  ft  S  Tlot.  c.  71i  a. 
8^  aa  to  illapnaal  of  property— Adjoorameat  1^  magiatrata 
to  aday  Botyat  andted— -AotlOB  H  aoqnltted  par^  acalHt 
eoMlaW-^AaUoB  baM  nob  mSatdaeble,  and  that  tba 
dalaadant barlof  wltbla a  laaaiiiialili  tine  appUed  to  tho 
magiatrato  for  aa  ordar  aa4ar  aeot.  39  ot  the  atatnta,  aad 
doneatl  that  the  Aai  Parilameat  oallad  npoo  him  to  do 
to  reader  ap  poaaeaaloo  of  the  gooda  la  qoaatlan,  and  tba 
matter  behif  atUl  U  tba  bmda  of  tbo  maflatiatak  tho 
datmidaBt  waa  aot  raapoaolhle  baeanaa  ha  waa  aot  aUo 
babraaotlDiitonllaTOblmaelt  ot  tha  poaaearion  fl(  tba 


PBACriOX. 

Aotloa  remitted  to  Coanty  Conrt—Whon  Jndgment  to  be 
algned.— The  rolea  of  the  Sapraae  Coart  rotpeottng 
motion  for  and  aiming  ot  Jodgmont  do  not  alEeot  the 
proTlaion  ut  tha  County  Coart  Aot  1356  (19  ft  80  Viet.  c. 
108,  a.  86),  tbat  Jadgmant  in  an  oerion  remitted  to  a 
Gouty  Conrt  may  ba  algned  in  a  "  Superiw  Conrt"  in 
aoooraaaee  with  tbo  oartUcato  ot  the  reglatrar  of  the 
Ooon^  Coart  .~   838 

Adadnlatratlan— Appointment  of  paraona  to  nureeaat 
hdr«t-]aw,  next  of  Un,  and  olaaace.— Form  ot  order 
nnder  Order  XTI.  rolea  9, 9a,  direoting  aoma  proper  per- 
eon  or  pernona  to  be  appc^ted  to  repreerat,  for  the  pnr- 
poee  ol  determining  queetiona  <rf  o^aatniotioa  arialug 
nndar  a  will,  the  helrMtt-Iaw  aad  next-of-kin  ol  a  toatator, 
and  alao  obaaea  of  peraona  who  might  in  oertain  erenta 
take  fnteraata  under  the  will   908 

Admlaiiona  In  pleadinga^UotJoa  for  deoree— Partition 
docree.- An  order  eqalvalent  to  a  jadrment  may  on  ad- 
miaalona  in  the  pteodinga  ba  mode  nader  tho  Bolae  ot 
Coart  1875,  Order  XL.,  rale  11.  In  an  action  for  parti- 
tion of  reel  eatato  the  def endaata  by  their  atatoment  of 
dalaaoo  admitted  tba  facta  atxtt^  in  the  piaiatMf'a  state- 
ment of  olaim  obowinr  tha  plainlilTa  Utlc.  Held  (re- 
mabig  tba  deoUloa  of  Holloa,  V.C.},  that  on  motkm 
under  order  XL,,  rule  It.  IheplalnUff  waa  aaUtled  to  an 
ordwdlreotivKtheaeaallaqatrlaaaato  tbe  pmooaa Into- 
laated  In  tha  property    »   43 

Appeal- Admlailon  ot  fieeb  evidanoe— Coot  ot  prlnUng 
ehortband  notea  ot  eridaaee.— It  la  ne«M  too  late  to 
adduce  freah  eTideuee  to  ahow  that  oonf aaiaa  and  error 
haie  arlaan  from  two  tbinga  paasing  by  tbe  aame  nana. 
The  appellant  wm  allowed  the  ooata  ot  trouecrlblnK  and 

£ rioting  Bfaortbond  aotea  of  tbe  endnaoe  Riven  viva  vae^ 
I  tba  oonrt  below,  thongh  tbey  bod  been  printed  withont 
any  praTlona  order  of  tbe  court,  and  wibhoat  any  conaeot 
oa  the  part  ot  tho  reapcmdeat,  on  tha  iroood  that  the  . 


appeal  oonld  aot  baao  Iwea 


THE  LAW  TIMES. 


LAp:fl  7,  1877. 


SUIUECTS  OF  CASES. 


printsd  sTldscoei  but  tli«  oont  xcfuNd  to  allow  tb« 
oMUof  the  ftVlaudUM  o(  Um  thorUutnA  writer  to  tak* 

thaablM    ».  ...   Fogc  679 

Appaal  ftoiB  ehmmbmn.  Um  for.— Ordm  auAa  In  vaMtion 
by  ft  jBdgc  ftt  ebambm  wmib  to  uj>mM  from  wltbln 
ei^t  dsia  froBL  tb»  data  of  tb«  ■"'■'■ig  o(  mok  orovn  i 
ftndlf  no  diviaionftleonrt  aiUforlwuiiiffO  flach »pp«ala 
witUa  nuib  «iBbt  dftjt,  Utan  oMi  to  ao  sppMl  anuM  tb« 
ttow  for  appflMiiiir  MAamad  by  tto Jad|^  wht  sftdo  tbe 
ovdw.oc^K  court  or  »]adi|*DM(tac  (Mar  X.VIL,r.fl    ...  4S3 

—  fnna  nfoHl  of  hitailoealorT  otdor  BoMwc  d^m 
ftparal— Pnidnetfon  of  oflloe  of  w4ar.— Ofd«r 
LvIiL,  nti«  B,  whloh  piwld— tht  Uiopar^  »pp«illB» 
from  ajadgmflat  cr  ordariball prodaes  tv  tbOMopor 
oSoar of  tbo Court  of  appoai  tb*  jadfineotor  oraor  or 
an  oSeo  oopj  th»Nor.  dow  not  •Pgi^  to  an  ■pfoal  tram 
tha  wfuMtl  of  an  intertttontory  appBoatlnai  vwali*  nndor 
rale  16  trf  the  nma  Order,  most  to  broa^t  wUbtn 
tWMrtr-ono  di^a  ft«n  tlie  data  of  anoh  ntnml.  1.  partr 
appaaHar  tctm  tto  rafaaalof  aa  in*wlaau>u«i  ordNX^ 
ttonfora,  need  not  pcodnoa  an  ofBsaaopgr  ot  tha  firdar 
afpaaladnom    -  US 

—  In  criminal  eaaoa.— An  applloation  to  the  Conrt  <  t 
Qnaen'a  Besab  for  s  errliorart  to  bi1n<  up  a  etniTloUon  to 
ba  qaaabed,  on  tbe  ground  of  want  of  Jarladtetkin  In  iba 
oooTlotiBc  Joatloo,  ia  a  "  erlminal  eansa  or  mattar " 
witbin  tbe  meaning  of  tha  aboM  aeoUona  ot  tbe  Jadioa- 
tnxe  AeU  of  1878  and  1875.  and  thna  la,  eonoeqoentlr,  no 
appeal  from  tha  iioolaUm  of  tibe  Qnaan'aBaDob  IHTlsHn...  538 

 Tbe  Jndtcatore  Aota  ot  1873  and  1875  bare  not  cbcnged 

tbepractloeand  proeednreiBoriminalcaaea;  tbere  U  there- 
fore no  appeal  In  auch  unteaa  tliaaa  la  error  ol  U*> 
upon  tbe  raoord,  or  nnleM  a  point  baa  been  ieiierTe<l  lor 
tha  oonsidentlon  of  the  Court  of  Crown  Oaaaa  BaMrved. 
An  order  for  eoata  aia<te  ou  tha  trial  ot  a  orlmioal  ialor- 
mation  ta  a  proeadare  in  a  orlmhial  eaaae,  and  therefore 
raah  an  order  made  on  the  Oro"n  alda  of  the  Qneen'a 
Benob  Birlrtmi  aannot  ba  tto  anbjaat  of  an  appeal  SU 

—  Ttane  for— Appeal  from  ratamldbitartoeotorTavpHoa. 
tlon— Spaeial  laare  to  appwl— Wbaaaan  Intariocntory  ap> 
pUoatlon  ia  retoaad,  no  ordar  hdng  mode  exoept  ttoe  tne 
ooete  abtU  be  ooata  in  the  eanee,  thetwen^-oaa  aaya  wUhtn 
whleb,  bf  Older  LVIII.,  rale  U,  tto  atppaal  mnat  to 
broaebt,  run  from  the  date  of  tto  ratn*al,  and  not  from 
tba  data  ot  vntaring  tto  order  aa  ta  aoate— In  aeciona 
wbl^  under  tto  old  piaottoe  wooldhava  been  within  tba 
exolnalaelurlBdiallanofitoCoartof  Otoacary.  tbe  High 
Court,  »Mor  Order  XXXVt.,nlaa  3  and  as.  taaaadfaora- 
tlonavy  power  todttarmina  wtotber  tb era  aball  be  a  trial 
by  Jaty.  and  the  Oonrt  of  Appaal  will  not  generally  intar. 
tne  with  tto  azeralae  of  tba  df Mration  by  a  Jndge  of  tto 
High  Conn— But  qoKTe  whether,  i' an  acti<m  whtcfa  under 
tto  old  practlue  moat  have  been  broagbt  m  a  court  of 
ooBunoD  law  be  now  brought  tn  tba  Otonoarr  Diviaton  ot 
tha  High  Court,  tto  partiea  wonld  loaa  tto  abaolnia  right 
to  a  tnal  tajxaj.  wUoh  thw  would  Bft*a  had  nader  tto 
oldpnaHoa.   Ill 

Baakntptay  or  Cbanoery— Appllration  to  reoUFy  &  deed  nr 
to  cdurgatmateea  with  willal  ntiglaet  or  default.— In  caeaa 
ooming  nador  7  k  8  YliA.  o.  "Hi,  anp1io«tion  tu  rectify  a 
deed,  or  to  obarfce  traiteea  with  wilful  neglect  or  default, 
abonld  ba  made  In  Bankruptcy,  not  in  Chancery.  Untl^r 
tto  IStb  aection  of  Aot7  &  8  ^ict  n.  TO.  cieex  otthia  bind 
were  to  to  oooatmed  by  analogy  to  tbe  hnnkraptcy  law, 
wbioh  bad  povar  to  rrrant  a^lvqaate  nlif  f ,  and  thererore 
tbatapplicationtottoConrtofChanoary  waannaeceaaary  407 

Coata— Action  foandod  on  eoatiaot  or  tort  —  Carrier — 
Stoppage  in  (ruiuitu.— An  action  for  delivering  goodt>  not- 
wluatandiag  an  order  to  tbe  ooatnaty*  ie  an  aotlon 

fonndad  In  tort  (00 

Ap^cation  made  aftar  trial  to  Jvdga  at  ahambaia^ 
Wbereno  appi  i cation  aateooata  baa  been  made  to  ttojndge 
at  tto  trial.  aelth*rttotjndffe  nor  aey  fadga  at  ebambara 
baa  Jnriadletion  andar  Or<1er  L V.  to  malie  an  ordar  aw  to 
ooata  upon  appUeattoD  made  riter  trial,  even  where  traah 
facta  bare  eome  to  light  atnoe  the  aotion  waa  tried  671 

 Event— Farthing  damagee  tor  Uto).— noata  In  tha  Hlah 

Court  are  to  follow  the  anbatantfal  rcanlt  ot  an  aetinn, 
exoept  in  oaana  where  It  may  to  otherwi<e  provideri  bf 
reat.  67  ot  the  Judieatare  Aet  1673.  by  Ordar  LV.,  or  by 
any  fntnze  provlalon  for  ttot  pnrpoee   «  S51 

 Order  LT.- Appllealion  to  Judge  after  trial  .—By  Order 

LV.,  wtoraany  action  ia  triad  a  jui7.  ooata  follow  iha 
event, "  anleaaa  niKm  appUatlwi  made  at  the  triul  for  good 
oatiae  ahon,  the  judae  bafore  whom  anob  action  or  iMua 
ia  tried,  or  the  eonrb,  ataall  ofieroiaa  order."  Soma 
time  after  a  trial,  in  wbioh  plalntifta  obtained  a  verdioi, 
the  Jodga  tofore  whom  tbe  aotion  waa  tried  nia4e  an 
ordernn  a  anmmona  taken  out  at  obambara,  ttot  tba 
ptaintin  Aonld  pay  their  own  coita  >ubaeqnent  to  p  >T> 
meat  Into coart.  So  appUoatton  waa  made  at  tbe  tr'a! : 
Bald,  afflrming  tbe  deoiaion  ot  tbe  court  tolow,  ttot  the 
appUoatton  abould  tove  been  made  to  ■  DiTialonal  Coatt, 
and  tto  judiie  bad  no  jorladiotion  to  make  tto  order     ...  633 

Conntar-dalm— Application  fox  leavo  tn  tOt  Palaj  Toic 
cloenre  autt.— WbeT«>  the  defendant  In  a  fnraeloamw  eatt 
obtcinod  en  orAer  for  loave  tn  flV  a  <>onr.trr  i*>im  by  way 
Mactoff,  and  thrcngi)  *La  becli^truua  i.t  lim  Kul.cltor,  so 


connter.claim  waa  deUverafl,  and  a  decree  of  foretloeure 
waa  made  in  bia  abeanoa,  an  aspUoation  more  than  aix 
moatto  afterwarda  for  leave  to  die  the  ooantet-daim  waa 

nf  naad  on  tbe  ground  of  delay  page  SSt 

 Ariaing  after  aotion  brougbt.— A  ooonter-  claim  fonn  led 

on  facta  which  tova  arlaan  alnca  tha  aotion  aas  brought 
must  to  pleaded  ae  eo  ariaing,  ao  ttot  tto  plaintiff  naay  to 
able  to  oonfeea  tto  plea ;  ana  It  It  fa  not  ao  pleaded  the 

e.tlHabonld  tato  outaaummona  toatrike  It  ont,  on- 
It  to  amended.  Where  there  la  no  real  queition  at 
laaae  between  a  plalnttif  and  defaadant,  tka  Court  of 
Appeal  wlU,  oa  an  laterloontory  applioatioo,  make  aneh 
anorderaawiUaattniiMtto  dgbta  Of  tto  parttaa  In  Ito 

action    _   ICS 

Dafanlt  of  anaaaiaaee  ■Ordaw  ZZX,,  k  dt  LIII.„  r.  8; 
XVI..  r.  6 1  XVL.  r.  l— In  eaeaa  when  tto  AalaDdaBt  oom 
uotappear.andjadgmantoaanotco  hydaCaoH^owtaig  tn 
l^e  ooinplexlty  of  tto  claim,  ttodliagot  notloeotmnilda 
for  jodgioent,  wUoh  la  a  dooament  nndar  Ordar  XTI.  r. 
9,  amonnta  to  a  daUvnr  ot  noUoa  to  the  detendkut 
under  Ordar  LIIL,  r.  S,  That  order  la  in  *nch  a  caae  n^ut* 
pUadwUhbytbe  ontervanee of  Ordar  XIX.,  r.6,«faL*h 

direoia  the  Ufngot  notlae  ot  motion   tf 

Biioontluuaace  of  action  —  Where  a  plaintiff  baa  gfv-n 
notioe  to  tbe  defendant  to  diacontinne  the  action,  aud 
tbe  ooata  tove  beea  taxed,  no  fttrtberorder  of  tbe  oo'>tc 
ia  required  to  enabla  the  Clilat  Clerk  to  iaane  a  writ  'o 
enforee  payment,  and  tbe  writ  may  to  varied  to  anlt  tbe 
clxcumaunoea  of  the  cace.  Order  XXin.  haa  tbe  force  of 
an  order  of  the  jodge  OT  court  ...   8CS 

Dl  ■corery — rrodaotion  ot  documonta— Interrogatioa  of 
plaintiff  by  defendant— Tto  defendant  to  an  ac«OD,  after 
flUng  an  amdavit  to  the  aBeot  ttot  be  waa  Ignorant  at  tba 
claim  made  by  tbe  plaintiff,  and  waa  unable  to  make  a 
detenoe  unleen  certain  intwmation  waa  given  and  d<i  n> 
manta  handed  over  to  b)m  hy  the  plaintiff,  avplied  K-r 
leave  to  deliver  iDtorrMatorlM  to  the  plalnUff  tx>  nr.. 
putting  In  hie  defence— Bald,  thafclaavaBnattoKfuaed. 
and  tha  defendant  mntt  mato  tto  beat  defanoa  to  coalj 
and  thea  Interrogate   SjI 

Diamlaalng  an  appeal  for  want  ot  pioaeenUotf  BepBrity  t^r 
ooataofappaal.— Where  tto  Court<rf  Appeal  tod  orditai 
thatanappallant  ahonldglvaasenrll^  tow  oartila  amount 
for  the  o'-aU  of  tto  appad,  and  ttot  tto  appeal  aboaid 
notto  aet  down  foe  bMring  till  foartaan  daya  after  ae^n- 
rity  had  been  given,  and  nine  ntoaths  afterwarda  tton- 
apondent applfad  ttot  tto  appeal  might  to  di^Iaaed-ii 
tto  gtooad  that  tto  ^pellant  had  aot  yet  oompUad  with 
tto  ordar  to  give  aecnrtty  for  eoata.  andttoanMlaaa 
gavano  azplanatKm  of  tba  dalajt  Tto  ceart raftiaed  v* 
give  the  appellant  further  time,  and  dlamlaaed  tbaappMil 
with  ooata,  looluding  tbe  oosta  ot  tbe  motion  for  aecar  ty 
tor  ooata,  and  o[  the  motion  to  dlamiaa  873 

Fflraixn  goTemmant  plaintiff— Pnrther  leottrity  for  eoat*— 
Rates  ol  Feb.  1876,  rule  7.— In  a  suit  eomaMUced  under 
tha  old  practioe  ut  tbe  court,  the  foreigu  plaintiffa  were 
required  to  give  aecurity  for  coata  in  the  uanal  way,  and 
did  p».*  ISOt.  into  conrt  far  that  purpose.  Upon  an  app'i- 
cation  by  tbe  defendante  for  an  order  direcung  the  pTaii  - 
tifh  to  give  further  aecnrity  for  eoata  under  rule  7  ot  the 
rulee  of  tto  Supreme  Court  of  Feb.  1876.  Eeld  (rev*r- 
aing  the  dedfion  of  Uallna,  V.C),  ttot  the  mlea  of  tt>« 
Supreme  Conrt  of  1876,  applied  in  canaea  under  the  oM 
practice  ae  well  aa  in  actiona  under  tto  new  praetiee,  and 
that  further  aecuiity  for  ooata  might  ba  ovdend  to  to 
given    u 

Fund  in  court— Proceeda  of  aile  of  'Ottled  e«ta*a— Payu«'>t 
out  to  tenant  la  tnil—Diken tailing  deed— Certain  real 
eatate  of  wnioh  a  lunmic  waa  tenant  in  tail  was  aulit 
nadfr  a  private  Act  oi  Parliament,  nu'l  the  proceeds  worn 
paid  into  court  in  tbe  matter  of  the  lanaqy  and  inveatnd 
In  Uoaacda  which  tLa  Ant  dirocttid  to  to  treated  ae  re'1 
Mtate.  Tbe  lunetio  died,  and  the  tenaut  in  tall  t  t 
ramaioder  converted  bia  «>«tat«  tall  into  a  tote  fee,  mikI 
eutwequeotly  died.  Bald,  that  tbe  fond  coald  aot  Im 
paid  otit  to  tto  paraoaa  elaimlDg  through  Um.  aaaapt 
upon  tbe  prodnotwn  ni  a  piroperlj  eaaoniad  dead  anhuw 
ittg  tbe  baae  fee  jftj 

Interrogatoriaa-Delivary  of  before etatamanto*  delaaea— 
OrdecXXXI.,  ruleal  and  5.— A  jadveatofaamheratovinv 
ordered  Interrogatoriaa  to  be  atmck  oat,  on  tbe  ground 
that  the delivaTyotlnterrogatoriea  tofore  aatatemeati'T 
defenee  waa  dtilivvred,  waa  orematura  and  iteaie^,  tto 
Qneen'a  Benob  DLvieion  diachnrged  arule  to  Mtotad  tto 
order  for  tto  pnrpoee  of  eaabtiug  tte  piaiutiH  toappfai. 
Held,  that  tto  judge  in  obamtora  waa  (|ulta  right  in 
atrihing  out  tha  inter r«aa< arte*.  Whete  a  plafaitMT 
wanted  informetlon,  iBt^rrogatorlea  tofore  the  aUtamaet 
of  defrnce  wonld  to  allowed.  Bat  In  tto  large  majorllv 
of  caiea  at  onmmon  law  tbe  atatemeat  of  dt>fra-  •  wmlil 
make  moat  ot  ito  answ«ra  luterroaatonee  twalaae. 
Tbis  waa  an  aotion  (<tr  Ithel,  and  if  the  de'eadaut  ad- 
mittm)  the  pahlioatiou,  naarly  all  tbe  intarrogafonee 
would  to  naeteaa   ,   ...      79 

— —  Order  XIXI.,  rtJle  .'>  — ^p^ctSc  |»erforman(«,  actirw 
for  —  Al  eged  breach  of  truat.  —  In  an  aotion  to 
an  force  apeeifl*  p»rt"roi«noe  of  an  agreeatent  to  sail  aa 
unrtrrleRao,  ^be  atctO'ieot  "f  ftaim  ducloaeil  tbat^n^ 
plaiaula  w>  -c  *.TUk*.e«a  :ur  a  iLarrwd  ''^van.^TluLdu^ 
Digitized  by  vJOVlC 
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SUBJECTS  OF  CASKS. 


aut  danM  ■  bladinr  acTMBWDt,  did  not  adait  kbat  tbs 
plafaitlfla  wsretznrtMa,  udkllegad  tltfttShadidaot  know 
tiM  pwticvten  of  Xta  trnat,  and  nbmitted  thst  it  Uw 
propoMdpvrotaaHWH  sotMiUiorlMdbTtlwtanM  of  th« 
trmt  tlM  motlM  uut  be  dimliMd  with  eoata.  latarro- 
IKtoiiw  delivered  1^  the  defeBdaiit  to  uoartalB  tbe  jmt- 
Uoalan  of  tlte  tnut  deed,  ud  whetber  thn  propoeed  p«r- 
obMewM  wtborlsed  by  tiie  terne of  Um tru^  wmm,aa 
the  •MlioMdon  of  the  pMlntUlL  ordered  to  be  ktmok  ont 
ae  bMMnat  to  the  qoMtfon  et  laeue   .pag»  ttO 

 Otdw  XXXI..  rr.  *,  5.— Dleooverj  by  m  nflway 

VKBj  of  the  oontente  of  booke.  In  the  poeaeeeton  of  tben- 
■elree  ud  their  Mentk  exteodlnc  over  m  eetlee  of  jeers, 
to  ihovOM  rM^  of  foada  neollMJ^  daeerlbed,  de- 
UvendtothMH  Cor  «ut&n flMWed.  (wore,  J.  dlaew- 
tlwto)   ™  _    848 

JolDder  of  pertiee— Adding  a  demdent.— Tbe  deteedeDt. 
OB  behalf  of  hinaeU  end  ue  men  ben  of  k  projeatad  ooni* 
punr,  pwohaaeda  eUit  from  the plmiiiUfle.  Tbe  iblp  wee 
deUVared  bj  the  platatiaa  teUwetnpeny  who  paid  aKKK., 
out  ot  8S00l.(ttie  mnooBt  of  tbe  panhwe  neiiej.  to  tbe 
idalstUb.  the  defendaet  bad  aeoepted  a  bill  for  tbe 
remAiniag  5001.  Is  an  action  acalnat  him  on  thle  UU.  ha 
■PpUed  to  Jeia  the  eompaav  daraedaata.  Hdd,  that 
tbe  oonpaaj  war*  not  wittaia  O'rdac  XTI.,  r.  18  SU 

Jodge'a  order  tov  statanent  ot  nainea  ot  defendant's  eo- 
veitmrs  and  for  a  verified  aoeonot— Atteidimeat. — A 
Jadpa's  order  for  a  atatament  of  the  aaiaee  ot  a  defan- 
denfa  eo^artneis,  nadar  Order  ZVI.,  mle  10,  of  tbe  Balea 
of  Coort  l87S.  Off  for  a  verified  ecooant  nndm  Order  XT., 
mlas  1  and  S,  are  nrtdieT  of  tbeoi  an  order  for  "  dUoorary 
or  inspection  "within  Order  XXXL,  rale  SO,  and  oonae- 
qnentlj  the  proviaioiia  In  the  eald  lest  naned  order  for 
attacbment  1b  oeae  crit  diaobfdlenoa  do  aot  apply  to  dla- 
obedlenoe  of  soob  jndife'e  orders   841 

Jodieatnre  Aet  IflTt.  Order  ZIT.,  r.  1— AOdavIt  verifjlBZ 
tbe  eaosB  of  aotlon.— The  affldavit  verlf/i&ff  the  oanee  ot 
acUos  raqalMd  br  Ordar  XIT  ,  role  1.  before  olahitlff  la 
at  Kber^  to  sign  Snal  Jadgaeat  a<alaat  the  defendant, 
anal.  In  all  eaaes,  be  made  bj  the  plaintiff  blaeelf  889 


Jadielal  eeModttee— Costs— Appealable  value.— Appeals  to 
thaJndMal  ooMlltaa  ■eeSyfar  tba  aakeot  costs  <ritt 
not  ks  diowsd,  «mn  if  tha  ooM*  BBwnat  to  the  appealaUa 

™ina  ...  T!r  .„          „   „     zrTZ  m 

LeaTO  to  amend  delsaaB— Oorts.— ima  of  sewal  dofM^ 
davta.  who  bad  not  la  a  Mnt  statameat  oC  detsneat  sabaa- 
ooa^  at  aim  a  Ue  sollattor,  who  adtlaed  him  that  ha 
had  adMMIoaM  gf omia«  oC  defanos.  The  defiMdaat,  thare- 
las«kaondflar  leave  to  amend  the  statamsnt  ot  dafenoe 
no  fir  « It  nbtad  to  him,  or  to  deUvsr  a  Ireeh  or  eapple- 
mertal  atatamantot  aifcaai  on  hie  owe  bahalt.  Ttoonir 
afldavit  AM  by  H.  la  snpport  of  his  appH'Xtloti  was  one 
bj  bla  soUoUor  staUag  tbirt  U.  had  additional  gronnds  oC 
delaaaa  bnt  aot  ahowing  the  natnrs  of  tbe  proposed 
■■MBrnts.  Bald,  that  no  farUteraadaTltwH.nnder 
<Mar  XZTIL  naooaaav.  Leave  riven  aooordbwlf.  Tha 
phdntHI  had  fnatraetad  two  Qnasn'a  Connatf  andajimfor 
to  oppoae  the  appUaition,  and  the  ether  defmdante  wa*s 


Maaesntad  by  a  Jnnlor  eoonart  and  nipportad  the  phtin- 
ia.  Tba  ooort  in  ordering  H.  to  par  the  eosle  M  the 
■ppliaiitlon  allowed  the  eosts  of  tmfy  one  eoanaal  on 


bebaUot  tbe  plalnUfT.  and  *0t.  ooeta  to  tbe  other  dtfM- 

dante   „   ,„   821 

Kode  of  trial— In  a  salt  to  aaoertala  bauBdarlaa  tbe 
pUotlff  Rave  noHoa  ot  trial  before  a  j  nAgn  and  ob'ained 
KB  order  that  the  evideoae  abonld  be  taken  V'cJ  w 
at  tba  trial.  Five  weaka  afterwarka  be  applied  that 
the  ealt  migtat  be  referred  to  an  olBoial  potane,  on  the 
Kromd  of  aarfng  •zaeaea,  and  that  a  lo  <al  Inveitlgation 
«M  aeoeMary ;  HtU,  that  tbe  application  was  out  of 
timo.  Hdtd,  also,  that  tbe  plaintiff,  having  already 
Mlectad  tba  laode  in  wbleh  bla  aoUon  abonld  be  trleJ, 
eoold  not  alterwarJareaort  to  Bootber  mode  of  trial  ...  121 
Hew  trial— IvMaaoa  pmaturelr  admitted— VlWeas  eallad 
bat  aet  examined  —A  new  trial  will  not  bacnated  (or 
evMsnea  prematnr^  admitted,  bnt  whMi  beeiimaB  ad- 

mlaeiUe  In  tbe  ouone  of  a  trial  861 

 Terdlot  egaiost  evldanee— Coeta  of  firat  trial— Stat. 

17  *  IS  VIot.  e.  IS,  a.  «l.~l-ba  plalntiC  broa^  an 
aetloa  for  three  pareele  oartlad  by  laree  ehlpa  belongfag 
to  tbe  de'cndasto,  and  whtob  were  l.tst  dnrinR  traailt. 
Aa  reaarda  two  ot  tbeee  pareala,  a  verdlot  was  fonod  far 
tbe  pMotlff';  aetotbe  other,  UiO  defeodantit  anooeaded, 
n«  defendanta  roba^nnitir  applied  for  and  oMalMd  a 
new  trial,  the  reaalt  ot  wbleh  waa  that  they  rot  an  aatlra 
TCidwt.  Hdd,  that  aa  there  bad  been  no  default  on  tbe 
part  «t  the  detendaala.  and  tbe  pWatifla  bad  not  aaer- 
elacd  tba  power  wblata  they  poeaeeaed  of  enterloc  a  noU* 
prrarfftti,  or  of  IntlmatlBg  ihat  tbey  did  not  Intend  to  pnr- 
aoe  fnrtber  the  partlenlar  iaane  tonad  ac^nst  than  oa 
tbe  firat  trial,  the  defendante  ware  entitled,  under  the 
cirmiBstaaeen,  to  reeever  tba  ooeta  of  tbe  drat  trial,  re- 
lating to  the  laene  fonitd  la  their  tavonr.  On  tarnation  of 
coeta,  tbe  martra  dadtned  to  allow  the  coata  Innnrre-l  by 
tbedataidanta  at  the  oeeon<)  trial  lOr  ahortband  writer's 
notes.  Held,  that  it  waa  eatirelyw'thla  the  dieeretiOBot 
tbe  master  to  allow  ordleal'ow  th«ae  irene,  aud  that  it 
waa  not  tba  pfaoUae  oC  theanort  tn  tM«M(ri  with  that 
«lscrstlon»nMsptteaaBOsor  gtuBS  abM  „  „   tSS 


Pauper  laoatio— Order  for  maintewios— Aotioi^— Strikiny 
out  defanoe.— An  actioa  was  broogfat  on  an  order  made 
by  Juatiooe  ondor  U  17  Vict.  o.  87,  e.  96,  dlreeting  the 
fftiardiana  (rf  a  naloa  to  pay  owtala  ooeta  for  tbe  malo- 
tenanoe  of  a  Inoatie  panper  in  an  avylun.  Toe  goardlans 
deteaded  tbe  aotion.  An  appUoatioa  was  then  made  to 
have  the  atateinent  of  detenoe  stmak  ont  nnder  Order 
XXTIl.,  nl«  1 :  Held,  that,  thoagb  the  order  Iteelf  ooold 
not  be  app«aled  againat,  yet  where  auota  order  formed  the 
■nigect-matter  M  an  awon  a  defendant  waa  entitled  to 
plead  to  aaoh  aetlan.  andlf  ttuA  plea  afford*  no  answer  to 
tbe  atatemeobod  olalm  the  proper  modaot  objeotiia  ia  by 

dam  arm   niije  SSO' 

PleadinR— ProUzity— BalM  of  court  1875-OrJer  XXTlL, 
r.  1-Order  SIX.,  r.  4,  24, 15. 86.  and  !!7.— In  an  action  by 
a  lady  agalaat  bers«>liaiU)r.  oharglac  him  with  mlaoon- 
doet  ana  aeaking  to  faava  aeoonnta  taken  ot  moneya  re- 
ceived by  him  on  her  bebalt,  tbe  etatemeat  of  claim 
eompria^d  fif -y-three  pazagiaphs.  and  coatained  leogthj 
aUegatioaa  ot  the  facta  and  clreainatanoae  raited  upon 
by  tbe  plaintiff.  Tbe  deteadaat  moved  nadar  Order 
XXTU.^  rule  1,  to  strike  ont  or  amend  the  etate- 
meut  of  olaim,  ao  aa  to  lalee  the  real  qnestl^ta  in  oontro- 
veny  between  the  partiee,  on  the  gronnd  that  it  waa  not 
a  proper  pleading,  and  that  it  waa  prolix  and  tended  to 
prejnaloe  aad  smDarraai  the  fair  trial  ot  the  action ;  or 
thateixfatean  apadified  paraoraphi^  and  parte  ot  oertaia 
othera,  ehonld  be  struck  ont  as  belDg  lixelevant,  Im- 
Moperly  pleaded,  or  aoandalon*  roapaatively,  and  aa  tend- 
ing to  prelndiee  and  embarraae  the  fair  trial  of  the 
aadoB.  Jblinfl,  T.C.,  bad  refoaed  to  make  any  order, 
exeept  to  strike  ont  one  paragiapb,  tba  auriUnc  oat  of 
wbleh  waa  not  opposed  by  the  plaiiitiff!  Bdd.  that  aU 
thoBfh  the  statement  of  elalm  waa  nnneeeaaarily  loag. 
the  Conrt  ot  appeal  wonld  not  Interfere  with  th*  deolaloD 
of  the  Jndge  of  first  ineUnoe  on  a  matter  which  waa  left 
to  bla  dlaoetloa,  by  Oidor  XXTTI.,  rale  I,  of  tbe  Jadioa- 

tore  Act  1873      86. 

 Order  X17.  r.  i— lAadlord  and  tasaat- aigolng 

Jndgment— AaaigBee  of  leaea.— Dadec  the  (resent  system 
ot  pleadlnf.  the  taote  mrnwt  be  etated,  aad  thea  it  i«  dte 
dnty  of  the  oonrt  to  decide  upon  what  la  the  legal  raault 
ot  the  faota  atatedt  wbereaa  the  former  eyatem  reqaired 
tbe  par  dee  to  aei  forth  the  legal  reaalt  o!  tbe  faota  and 
not  tbe  iaeta  themaalvea.  If,  on  iba  faita,  it  la  dear  that 
a  oartain  earn  maitf  la  any  view,  be  reoorared  by  a 
pUntlff,  be  may  al^a  Jodgmsat  at  onoe  for  suoh  anm  ...  IW 

 Rejoinder.  —  Applloation  far  leave  to  rejoin  speelaUy, 

Tibnn  the  nmirtlntheaiainl  is  nf  in  flisiiislmii  imsildsiin 
a  rejoinder  onaaoaissry,  sofnsod     ...        ...   t4S 

 Beply.— Therelsao'hlarlatba  rnleaol  oonrttolimit 

tba  plalatia'a  right  to  state  what  iuts  heMmoolinbis 
reply  to  meet  a  defease  by  eoatoaaton  aad  avddanos,  ao 

that  they  were  not  irrelevaat  or  seaadaioni   ...  ..,  8M- 

 Sotndalona  and  Irralevaat  matteia-Sbrlkiag  on^  state- 

ment  ot  elalm— Bolea  of  Conrt  1875,  Order  ZXVII., 
nde  1.  —  A  atateinent  ot  claim  bad  been  drawn  by 
the  plalutitr  blmteif,  oontatato«  alzty-toar  paragtapha, 
wbleh  oeoDpled  el(htc«n  prlatel  pane.  The  formal 
claim  wia  dlvidel  Into  twrfre  hsafla.  Tba  sabjecl- 
m  itter  ot  tbe  anlt  waa  the  sale  ot  eartain  eolll*iief  to  the 
London  and  firightoa  Cheap  Coal  Sapply  Company;  aad 
the  Btatement  rantalued  aerlous  charge*  ot  fraud  a^unat 
teveral  of  the  defeudanta,  and  waa  ina<le  in  encb  aeon- 
fnaed  way  that  It  was  Impo-t-nble  to  aaeertaln  what  the 
real  uroani  ot  eomplaint  wtn.  On  an  apidlcatlOD  to 
strike  oat  tba  whole  ot  tbe  claim  on  the  rround  that  It 
waa  eeandalone  and  tended  to  pre, ndlee  and  delay  the  fair 
trial  of  the  action,  Held,  that  the  s  atemaat  wai  aoin- 
te'llgible,  and  that  tbe  char4*e  were  broa^ht  in  a  form  it 
waa  ImpoNlUe  to  meet.  It  woald  be  oppresaiT*  to  the 
defeadeata  to  allow  an«h  pieadlniia  to  remain  on  tbe 
■ecord,  and  Uterafere  tbe  atatemMit  mnat  be  etmek  ont, 
bat  without  prejndlca  to  the  plilati&'s  rl^l  to  file  a  new 
atateamot  at  olalm  4S|- 

 Speelfte  performanaa— Deatirrer  —  Knltifarloammas— 

]>eolaratory  decree  ns. 

QneatiDB  of  law  raised  without  ^leadlogt— Jadge'a  diaof*. 
tion-^peelaloase— AffidaviL- tt  la  within  the  dleoratlon 
of  a  Jodie  at  chambers,  under  Order  XXXIV.,  rale  I,  to 
or<ler  a  apedal  ease  to  be  settled  by  the  partlM  to  r*i*e  a 
point  ot  law,  where  tbe  pktatilfa,  wlthont  patting  ia  a 
ataiemeat  o(  claim,  hare  niaile  an  affldarit,  not  ooatia- 
dictedby  the  detendante,  that  there  are  ao  facts  indl» 

Ente,aQd  that  tbe  queetton  between  the  parties  ieoneof 
Lwonly.  TheplainilVe  aued  the  defenuaots  toraooTor 
damages  for  the  detendante*  refoaal  to  supply  the  plaia> 
ttffa  with  watra  by  meWtr  ander  aact.  4L  ot  tba  New 
Bi'er  Act  1858.  The  pUlatiffs  bavinir  fUod  no  atate* 
mailt  of  olaim,  made  aa  affidavit,  which  waa  not  oon- 
tradi  ted  by  the  defendaats,  that  no  facta  were  in  dls- 

Cte  betwera  tbe  parti ee,  aad  tba*  the  only  qoeati<ato 
dedded  was  one  ot  Ia«,  Upon  the  apniicstion  ot  the 
plaiatlBa,  a  Judge  In  chaml>nra  made  an  order  that  a 
aneolal  eaae  ehonld  be  atated  between  tbe  partiea  in  order 
to  ralM  tbe  point  of  law.  Tbe  Court  of  Appeal,  alSra. 
irut  the  deoinon  of  the  Qaeen's  Benob  Dlrlaion,  rafnaed 

tn  raaalnd  this  order   Sflg> 

Xea<)wal  ot  writ.- Where 
ooameaitd  la  a  e  mmon 
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SVSnCTS  OF  CASES. 


froB  Iht  dtbt  aBeRdBr*  wd  tha  wit  hM  IMm 
nuwtd,  pHimnt  to  Mot.  11  of  tbo  Oobbod  I«w 
rnKMdnxo  Aot  U5I,  tht  MBoml  ot  tin  mit  krap* 
mlive  tha  dabt,  bnt  onlj  far  tin  parpoM  o(  tho  p«r> 
tlonlw  MMoa,  and  nok  ftor  tha  porpoaa  of  tdlnr  beo- 
roadtDit  Ib  uothat  aoozk— la  Hwbh  18BB,  A.  dud, 
indaUad  to  the  pUatta.  In  Jm.  1875  (witUa  six  inn 
trom  tha  daatb  of  A.),  tha  plaiatUr  ooBBMaaad  an  aotkm 
foTd«btafalnatth*  dafandaat,  tba  adalilatntor  «t  A., 
bylaattlacawritoatotUiaOoaitotCoamonPlna.  TUa 
wtit  waa  Bam  Nmd  apon  tha  dafandant  Bor  Taaawad. 
In  Jvlr  IBfft  wUla  tha  mit  raaalsad  fa  faroa  (bat  noca 
thaadxTianfiom  tba  daalh  of  A.),  tha  pUlatia  took 
out  a  aBBBBMna  aflatart  tha  datadaat  to  aanialatar  tha 
Mtata  et  A.  t  Biud.  that  aa  at  the  data  ot  tba  atuaatona 
tha  dabfe  waa  k«»t  allva,  by  firtaa  ot  ttia  writ,  ool*  for 
tha  paipoaea  of  laa  ankw  1b  UwOiKirt  of  Commoa  flaMi 
and  Bot  f or  tha  parpoaa  of  tahtoy  pweaaMaga  ia  aaothag 
eoar^  tha  Statara  of  liMltatloaa  waa  a  ooBptota  bar  to 
tba  pUatUTa  olatm  page  307 

Beport  of  offloia)  rafaraa.— Whao  an  offlelal  raferaa  haa 
nuda  a  report  on  a  cauaa  or  matter  batora  him,  tha  oonrt 
«rl11  not  aatart*ln  aa  appUcatioB  ondor  Order  XXXVl., 
ra]aM,to  rdmU  tha  luie  baek  to  bim  for  ia-tr)i,l  or 
tnrthar  coaalderatton,  oaleaa  tba  applloation  ba  aap- 
ported  1^  affldaviU  MM 

Serrioe  of  writ  of  aaamona— Swvlee  out  of  jnrladiotloa.— 
Wban  the  oaiua  ot  aotinn  la  a  alauder  pnbliihed  in  Ire- 
land of  a  peiaoaal  «b«ttal  aitnate  In  England,  laave  will 
liot  ba  givan  nndar  Order  XI.,  ralaa  1  and  8,  to  ear*a  a 
writ  of  ■ammona  la  Iralaad.  Baeh  a alaadar  ia  Bot  tn 
"aot  or  thing"  "aflaadac"  pfopartr  altaata  witUa  tha 

ioriadiotioa,  within  tha  BMaaiBf  ol  thoaa  worda  ia  Oidar 
:Uralal  „  ...        ...  424 

—  —  Ontof  tha  JnrladloUoB— E*U«ioa  of  eanaa  of  action. 
-Tba  aOdavit  laqolrad  ^  Ordar  XI.,  r.  I,  tn  anpport  of 
aa  appUoathm  for  as  oxdar  for  laava  ta  aarre  a  writ  of 
ama^oaa  on  a  dafandaBt  oat  tha  Jariadlettoi  moat 
atala  that  thadapoaaat  la  advlaad  aad  ballavta  that  thaia 
ia  a  food  oaaaa  of  aoHoa  ariatag  wltUa  tha  luladlottoBt 
aad  maai  atata  la  dlatlact  tama  irtiat  tha  oanao  of 
aatlonla    .>    -  TOS.  874 

 1  Got  ot  jor'adletlon  —  Statamant  ot  datanea  niaing 

quaatiOB  of  propriatj  of  aarrlo*.— Whether  tba  anbjaot 
luatter  of  the  action  la  aaab  tbat  aarvlsa  ot  tha  writ 
out  of  tha  JaritdlotloD  oogbt  to  b"  allowed  nndw  Order 
XI„  rala  1,  of  tha  Bnla*  of  Coort  1875,  la  a  qneotlon 
wfaiob  a  defacdant  eannot  raita  npoo  bta  etatamant  of  da> 
fetioaj  aaoh  qneetlon  belngonaexalnafT^T  for  tha  dlaora- 
tion  and  dooiaioB  of  the  ooirt  or  a  Judge,  aobjeotto 
p«al  i  and  when  onoe  tha  qnvstlon  baa  bean  ao  dcoided  tha 
aarvloa  caoaot  ba  aataridK.  but  anat  atand,  and  tha  defen- 
dant mnat  defend  the  notion  on  Ita  merita  841 

—  Sabetltntad  aavloa— Action  axainat  Colonial  Oovem- 
uent  -Bnlea  of  Court,  1875,  Order  IX,  r.  8.— Aa  aaUon 
waa  bronght  againae  tbe  Qoremor  and  OOTamnaofe 
ot  tha  Colour  of  Haw  Zealand,  to  reooTer  damagea 
fot  tha  allagad  braaah  ot  an  emigration  oontnot  ex- 
prmad  to  ba  nada  batwaan  tha  QoMm  of  tba  Urat  part^ 
tha  Agant.ganenl  In  England  for  the  goTemmant  of  tha 
aaid  oolony  of  tha  aeoond  part,  and  tha  plaintin,  who 
ahipownera  of  Hamburgh,  ot  the  tfalrd  part.  H^d.  tbat 
aa  BO  action  oonld  ba  ■aiatalaad  agalaat  tha  OoTfnior 
and  OoramniaBt  et  tha  Oalany  ol  Naw  Zeafaiad,  aad  that, 
theraf  orak  no  order  could  ha  aiada  tor  ■abatltabad  aarrioa 

of  tha  writ  m 

Stay  of  prooeedlngB  In  aatlon — Agraament  to  refer— Com - 
Bum  Law  Prooednra  Aot  1S74  (17  ft  16  TloL  o.  12B,  a.  11). 
— Where  there  ia  bo  agraament  exoept  to  refer  a  partlonlar 
dl*pDla  about  a  particular  matter,  and  the  agraanMUt  haa 
not  bean  made  a  rule  of  ooort,  aod  ia  conaequantlv  revoc 
able,  then,  tt  each  an  agtaemant  ba  raroked,  it  la  at  an 
end...    ...     US 

 Cauaa  of  action  decided  to  ba  groondleaa— Judga'a 

prirllagfr-Abnaa  of  prooaaa.— FlahitaUr  had  bxootht  an 
aotloa  of  deftunatlon  againit  a  wltaeaa  at  a  SUlitan 
Court  of  Inqoirr,  and  tha  Honae  of  Lorda,  upon  appo^ 
had  bald  tbat  the  witueaa  enjoyed  tbe  aana  privl- 
lega  aa  If  ba  had  gl*e&  bia  OTldenoe  In  a  ooort  of  Jnatioo. 
Plaintltf  now  brought  an  aotion  for  oona^raor  to  maka  a 
fulaa  rapreaantatlon  to  tha  Commaader'U.ObMt  againat  a 
mambar  of  tha  aame  Court  of  Inqaln  ta  raipaot  o(  the 
j  ndielal  report  made  ij  that  oonrt.  upoa  ^pUoation  by 
tha  defaBdaa^ fnrtbar  pnweadtnga  wara  auvadon  tha 
grooad  tbat  thla  aetlon  waa  gnmadlaat,  and  aadat  tha 
elrcamataiMWa  an  abnaa  ot  tba  proeaaa  ot  the  aoart  823 

StrlklBK  ont  acandaloaa  and  Itrelarant  parwgraphe— Evl- 
danoa— Fraodolant  oonraa  ot  deaing— Oi4er  XIX.,  r  4  ...  869 

Snbatitntlon  of  notice  for  sorrica— Abaaondiog  defendant 
ont  of  Jnriadiotioii.— Bobctitatloa  of  "  notlee  tor  aerrioe  *' 
ot  the  bUl  in  a  aalt  dealing  with  the  Intareat  in  a  oertain 
nawapaper  ot  an  abaoondlng  defendant  ont  of  Uiajnrla- 
dotlon.  <H:derad  to  ba  etfected  by  advertlalng  the  prayer  of 
the  bill,  and  tba  writ  Indorsed  tbereon  m  tba  London 
Oaiafte  aad  tha  Tiin««,  and  the  partloidar  nawapapar  708 

Third  party— Sarriea  of  notice  outof  tba  Jnriadlotioa.— Tha 
oonrc,  on  the  mdloatlon  ot  defendant  in  an  aetloo,  wfU 
ordn  aaniea  of  a  Boiiaa  oititig  a  third  part;  to  appear  ia 
tha  aotion  andarrx.  17  aad  18  ot  Urdar  XVI.,  whara  U  ia 


aattalad  that  thara  ia  a  satarlal  qoaation  to  be  triad  la 
tha  aoUoB.  aommoa  both  to  tba  plalntilt  and  tha  detea> 
dant.  aad  tba  defendant  and  tba  third  party,  although  tha 
Kboie  queatloB  to  ba  triad  Is  aot  pradaaJr  Idautioal  la 
both  oaaaa,  and  that  the  nbOndfl  will  rot  be  prejudloed 
by  BO  calling  In  tha  thlri  party.  Baoh  noUoe  mar  pnv 


mtIj  be  ear  red  on  tbe  third  parti  ea  In  Sootland,  aa  r. 
1  and  4  of  Order  XI.  apply  to  aarrioa  ot  notloaa  nadar  xr. 

17  aad  18  of  Order  IVt  -We  878 

Una  lor  appeal  from  ohambara.— It  ia  aot  a  autldaat  ooa- 
pUaBcoirtlhOidarLIT.,TBla8,to  gl*a  aoBaaot  aotioa 
wltUa  aiiihtdayB,|flh«BtodOBlBBadaaCtattha«i9l» 

ttoBoC  tha  eight  dv*        -  »   

Time  for  ap  pealing— Ordwn  on  paUtiona  nnder  Traataa 
Ealiet  Act.— Appaala  from  orders  made  upon  petitttaa 
under  tba  Truataa  Ballaf  A«t  noat  ba  htought  wltbla 
twenty-one  daya,  anoh  otdan  aomlag  within  tha  worda 
"in  any  other  auttar  aofchalaff  an  aotion."  laralaV  of 

Order  I.Vnt  817 

 Wlndlng-nporder.-OnlecLTIII.,  nda8,proTldaathat 

"  tha  time  for  appealing  from  aaj  order  or  dedaloB  made 
or  given  lu  lha  matter  ot  tha  wbidiag-np  ot  a  oompany, 
nndar  tba  proriaiona  of  the  Companlea  Act  1869,  or  any 
Act  amending  tha  aame,  or  any  order  or  dadaion  made  ia 
the  matter  of  any  i>ankrnpt(V,or  ia  any  other  matter  not 
being  aa  aotiiw,  aball  be  tba  aame  aa  tbe  ttma  limited 
for  appaal  from  aa  Intarloentory  order  nnder  rule  lb." 
Bnla  15  fliea  tba  limit  ot  twanty-ona  daTB  for  biingint 
an  appeal  from  an  interloontory  order.  Held,  that  nsdar 
rule  9  an  appeal  from  an  order  to  wind  up  a  oompany 
oughtto  ba  bronghtwithln  twanty-onadaya  ...  „.  ...  W 
Tranaf  ar  of  aotiona.— If  in  an  aotion  ia  a  Oommon  I*w  Dlrl- 
alon,  where  a  croea  aotion  baa  al-o  been  brought  In  tba 
Chaaoery  Diriaion,  It  appeara  that  the  whole  oispnte  ba> 
twecB  the  partlea  can  be  mora  oouTenleutly  diapoaad  ot 
In  tbe  Chanaary  Divlalon.  an  order  tnnaterrinc  the 
canaa  to  that  dlTlalou  will  ba  made,  erao  though  there  ba 
a  quaatlott  tn  the  oausa  whton  might  ba  properly  triad  by 
a  Jnry  la  the  Common  Law  Diriaion.  Theretora,  where 
an  aotion  waa  brongbt  In  thla  ditlaioQ  for  tn«aob  ot  a 
oertain  agraemnL  and  for  a  fraudulent  and  falae  repra- 
aantatlon  oonoaming  the  aubjeat  mattw  of  that  agraa- 
ment. and  a  oroaa  aotkm  waa  brought  in  tbe  Ghanoaty 
Dieiaion  for  the  apanSo  parforamnee  erf  tha  aama  agraa- 
ment. apon  an  appUoaldon  to  tmustw  tha  aatloa  to  tha 

Gbanoary  Dirlalcni  tha  oourt  made  tbm  order   900 

TWalbyjory-Aotlon  in  CbanoaryDirialaa— Under  tha  now 
practice  a  judge  of  tbe  Cbanoary  Dtrlaloo  cannot  try  a 
c^Be  with  a  Jnry,  hot  when  an  action  In  tita  Clmneair' 
Diriaion  haa  been  ordered  to  ba  tried  before  a  Jadga  with 
a  jur7,  it  mnat  ba  aet  down  In  tbe  general  llat  to  bo  triad 
before  a  Judxe  ot  one  of  tbe  oommon  law  dlrialaaa,  at  the 
London  or  HlddloBaz  Blttinga  for  trial*  by  Jury,  or  at 

theawliaa   „    748 

Trial  by  referee.— Order  XXXTI.  rule  SO.  ot  tha  Bolea  of 
Conrt  nndar  the  Jndleatura  Aota,  rating  to  trial  by 
retaraea,  la  directory  only.  Therafora,  whiare  a  apeelal 
referee  did  not  alt  de  die  in  dUm,  as  preaeribad  that 

rule,  the  oonrt  rataaed  to  aet  aaida  the  award   SS7 

Two  defendaata— Tardlot  lor  mta  dalandaat  and  agalaat 
tbe  other— Kotioo  by  ona  dafandaat  for  a  aaw  trial- 
New  trial  ordered  agalaat  raoooaafal  dafandant— Power 
of  Court  of  Appeal   »  805 

PBtNOIPAL  AND  AQENT. 
Faotor— Set-off  againat  principal  of  debt  due  from  agant.— 
The  fact  tbat  aa  agent  for  the  aala  of  gooda  waa  direotad 
by  hlfl  prinolpal  not  to  aall  tha  gooda  in  bia  owo  name,  bnt 
to  dleMoaa  hla  agency,  will  not  dapriva  a  buyer  of  the 
right  ot  Betting  ag^at  tbe  prlndpal'a  olaim  for  tha 
gooda  a  debt  due  to  blm  from  tbe  agent,  if  lha  lladtatloB 
of  tba  agent's  authority  waa  not  dlaekMed  to  tbe  bnyar  ...  844 

Oaneral  agen^Diaoount  on  inauranoe— OommtaalOB  868 

—  Tor  ramonaration- Diaoonnt  on  laauraaoee— igenfa 


right  to  retain  aa  againat  ploalpal— Cnatom  ol  London 
marobante— Agency  rarokad  OB  ona  InmaBoa— Sflaet  of 
on  agent's  right  to  aharga  oonaiaaloa  tOr  oollantlin 

policy  moneys  US 

Sto<Abrok«r  and  principal— Bankruptoy  of  atoohbrokar— 
Following  tmatmouay.— A  traateainstmctad  bia  atoA- 
brokar  to  sell  for  Urn  a  aum  of  Conaola,  whloh  be  In- 
form od  tbe  broker  ba  held  aa  a  tmat  fund,  and  to  luTsab 
the  prooeads  of  aala  la  tha  purchase  of  oertain  railwar 
stock.  Aa  tha  broker  had  notioe  of  tha  truat,  the  ^o- 
caeda  of  aala  retained  tba  chaxaotar  of  truat  moaay  in  hla 
haoda,  aad  could  be  followed  by  tba  principal  it  tbeyeonid 
be  traced.  Per  Bramwall,  J.A.,  ennble  that  thla  would 
hare  beaa  ao,  aran  if  tha  broker  had  had  no  notioe  of  tha 

trast   618 

Undertahing-<k>ntoaot,  oootnotee  aot  naaiad— Agant  bold 
pazaoaally  UabU     ...  ...    ».  .„  » M8 

FBIHCIFAL  AND  8CEETT. 
Diaebarge  of  anrety  by  altaration  in  original  eon  tract — 
DlTial  blUty  of  the  aaonrit^KnowladgetS  tha  anrety.— It 
tba  principal  creditor  deprirea  tbe  auraty  ot  any  right  ha 
would  hare  had  against  the  original  debtor,  even  though 
the  anrety  ia  dlaobargad,  although  tha  anrety  la  awaia 
titat  an  alteration  ia  being  made  in  the  origioaJ  oontraot, 
halanotho^tdtoaxpr^fff^^^^^^^^  C58 
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SUBJECTS  O?  CASES. 


PBOBATE. 

Appoiotment  of  adtafnlttntoi^buiMrr  nit— PrutiMt.— 
Ua  an  appUcatlon  In  ttaa  Probat*  DlTialon  the  defan- 
dftBt  Id  ft  Chutoory  lalt  for  &  Kr*nt  of  Irttan  of  ftdmiala- 
t  ration  to  tba  oatate  ot  tbs  plUnUfl  In  tbmt  iniB  with  » 
tI*w  to  wbtd-np  the  Chanoery  intt :  Held,  tb&t  an  tM- 
davit  br  th«  partloB  lnt«n«ted  In  th«  Mtat«  and  asBentlBr 
to  avcn  a  oohtm  im  ammttrj.  Hald  hirttwr,  that  Avan 
wltfa  an  afldittlt  befora  th«  ooart  no  ordw  can  f  mado 
witbOQt  flnt  a  oerdfloata  nndar  th«  hand  of  tbe  J«dn  ta 
tbe  Chanosrr  Division  bofon'  whom  tin  nUt  !■  potdliVi 
*hioh  abaU  atata  that  th«  coium  prtq^oiad  ia  apioper 
ona  nodag  tha  drop  mat  anoea    ...  -W  767 

Copy  wUl— Panou  IntanaMd  in  lolaitedT— CnaplollOB  of 
ntlo.— Hw  navs  of  *  "Ul  >>»J  >>•  •dmlliM  to  probat*  in 
to  aid  tlia  oompltUen  of  tha  tld*  of  a  tMtetos'a  M- 
praattitatlf  Oi  in  tha  Coozt  of  Clwpoaer,  bat  1^  oooBMrt  of 
thoaa  penona,  U  mny,  who  may  be  intanMod  In  the  «vant 
of  an  intaataoy  ia  raqnirad  batoia  a  grant  <d  ^bata  oan 
bemada     ».    h.  4S7 

Xnfonnal  documanta.— Wbera  aovanl  ta«tam«ntary  papan 
ara  fonod  aftar  a  decaaaa,  aaoh  oonalttant  In  all  Important 
reipocta  with  tho  othara,  tha  whola  will  be  takan  to  farm 
ona  will,  and  will  ba  admitted  to  probata  u  anob.  aran 
>«heta  ona  or  mora  may  b«  irraenlai  in  form  and  impar- 

fMt  in  attaatatioa  518 

Praottoo-Flaoa  ot  trial.— By  Ordar  ZXXTL,  mla  1,  fba 
■tatement  of  olaim  must  contain  n  Mncntpk  rtMI&f  tho 
place  where  the  plaintiff  propoaaa  tha  trial  of  hla 


•hall  taka  plaoe.  Exoapt  nadav  maolal  itfrir— ^"t— 
t>.««oMtwaiw>tallowoanBaatabetxiiaoatof  XiddU- 
»ex  nnlaaa  tb«  ivpUcation  la  mnda  In  %bm  ititanMnt  of 

olftiH  in  porfouiaa  o<  tbis  ordar   iS8 

SirviM  eC  wrik— mwn  a  Wilt  omiat  ba  pmoBBllj  aamd 
■ponoMolMvanldalnduli  if  mm  ol  UMnddxaai 
bontf  nnkBown  nd  not  aaoKUanbUL  tha  oonrt  will  sot 
diapanM  iUofatttar  with  tha  aarrlaiL  bnt  win  diraet 
•arrloa  of  tha  writ  to  ba  affaotad  by  admUaamant, 
f cliowfnc  tha  old  praotloe  ot  the  Ooart  ot  Probate  in  the 
aatrioa  of  dtaUona   S17 

Will— i.tteatation— Wbara  a  wOl  ia  tonnd,  apon  tha  death 
of  thetaatator,  wbloh  iaimperfeetly  attetted,  bnt  in  other 
reepaota  ia  on  tha  faoe  of  it  a  good  instrament,  the  oonrt 
will.  It  aatUSed  of  tha  bona  fidai  of  the  applicant,  grant 
probata  of  the  will,  and  will  dlapenM  with  tae  afldaric  of 
axaontian  If.aftar  erarT  atUmpt  beiog  made,  tt  is  impaa> 
slble  to  find  either  of  the  persona  whoaa  nameit  appear 
the  taoa  of  the  will  «■  attastlDg  witnesaes   909 

 ot  married  woman— Probate  of  draft.— Where  a  mar-  , 

ried  woman  tias  ezaoatad  a  will  during  eotartore  with  the  ' 
oouaent  o(  ber  hoabaad,  and  the  will  is  not  forthoominc 
at  ber  death,  and  no  oopy  ean  1m  foand,  Uie  ooart  wiU 
make  a  grant  of  probate  of  the  draft  of  the  said  will 
limited  nntll  the  original  will,  or  an  antheotio  copy  of  the 
will,  be  broaght  Into  the  regiatry.  and  limited  auo  to  all 
snob  personal  estate  and  tffaota  aa  tbe  deoeaaad  bad 
power  and  a  right  to  diapoaa  of,  and  haa  in  and  by  the 
aald  draft  appointed  and  diapoaed  of   909 

— '  Bevooatton  — Bariral- Codldl.  — A.  will  waa  made 
before  ■arrisga.  and  waa  reroked  by  a  marriage,  but 
tarivadaiMl  ratified  I9  a  codicil,  which  also  madeprori- 
alOB  tor  the  wife  ezeonted  after  marriage.  The  wiA  pre- 
daaaaaed  tbe  teatator,  who  on  her  death  deatroyad  the 
oodidL  Hold,  that  the  teatator  did  not  bj  the  deatmo- 
turn  oC  the  oodldl  after  hla  wife's  death  the  win...  MS 

FUBLIC  HEALTH  ACT  lua 
Faring  and  aeweriag  atreeta— Prooeedlua  by  local  board  la 
Cooaty  Court  to  reoorar  aKpensae— Limitation  ot  time 
witldn  whloh  snob  prooeedlaga  may  be  taken  ...        ...  887 

Vranlata  "trcnting,  adjoining,  or  abntting  upon  "  atraat  „  4K1 

PUBLIC  HEALTH  ACT  1875. 

AetSoo  for  panal^  ander  Behedole  U.,  aaot.  70,— The  ooa> 
sant  of  ue  Attoni»r-Oeiicnl  mnat  be  obtabiod  before 
brtoging  aa  aotion  for  penaltiea  under  this  Aot  SQ2 

Bate  made  It  local  t>oard  nndar  repealed  Act.— A  local 
board  ot  health  gave  notice  ot  their  intention  to  make  a 
diatriet  rate  ander  the  Pnbllo  Health  Aot  1818  (11  ft  U 
Vict,  o,  68}  and  amending  Aota.  At  the  time  the  rata  waa 
made  tbe  Aota  la  quasnon  were  rapaalad  (theagh  the 
loeal  iMiard  were  oaaware  of  the  mot)  by  tbe  Fnblio 
Baatth  Aot  1875  (88  ft  89  Viot.  o.  5S),  whbih,  bowerer, 
prorlded  that  tha  i^wal  shonld  not  allact  aaythlnv  *■  daly 
done"  nndar  any  enaotment  tiiereby  repealed.  Ibe  new 
Aot  aathorlaad  the  levying  ol  a  raty  for  anbatantially  the 
■me  parpoeea  aa  the  rapaaled  Aota  npon  giving  similar 
sotioea.  Held,  that  tlw  rate  waa  good  aa  a  rate  under  tbe 
new  Aot,  and  that  tbe  notice  giiwi  waa  a  tUng  **  daly 
dona"  ander  tha  saving  elanee  3(8 

TotInK  naaar,  tbbricattOB  rf— Prosacatlon  tv  naanooassfnl 
oaaSidia^pMrb^Hirtofaa."— A  oaadUatamld  bea 
PBtTaggrievadwlwuMr  ttelahriflitMlTatea  tnmsdthe 
•lectloaor  not  918 

QTTABTEB  SESSZOHB. 
Appaalr-Bxbaaated  pareela  of  land— Adjofning  ownsf— Vair 
■adxiMonaUaTClna     251 


BAILWAY. 

Opening  of  Una— Inapeetor'a  report— JarisdtatUm  o(  Board 

of  'Dtade— Znoompletaneaa  ot  woika— Ballwaf  Begalation  

AotieU  (SftSVb)t.e.fi5),a.S...  ...  ...   pa«e  SU 

Bagnlatlon  of  Bailwaya  Aot  (S  ft  6  Tiot.  0. 55),  1.  e-Opea- 
ing  <a  taaway— Jorlsdiotlon  ot  Board  el  Tnda— Inoom* 
pleteneoa  of  vrwka   801 

BAILWAT  COKPAHT. 

Nagllgenoe— TlirODgb  tratKo— Defect  in  foreign  track— 
Min  ate  anamination  unneoasaary.— A  railway  cmnpaay  la 
not  boand  to  make  a  minute  Inveatlgatloa  Into  the  eoaad' 
neao  of  every  truokthat  comas  on  to  Ita  lines  from  other 
oompanlsa;  an  ordinary  examination  is  anffident.  Nor 
when  one  defeot  has  been  discovered  in  a  tmok  and  haa 
bean  properly  remedied,  will  it  ander  those  etronmatanoaa 
be  neoaassrj  fortbe  oompanj  to  make  a  taithw  mlnnte 
eiamlnatliw  of  tha  bank  bwOta  brwacAlaf  It  to  Ita  dea. 
tinalion    8S1 

Faroel  rates— Stamped  and  nnatamped  parcels — TJndae 
prafersnoe— Injonallon'-Coxts   ■-  836 

Station  with  insnfflelent  platform— Evidanoe  ot  negUgenee 
—Where  tha  oondnot  ot  a  railway  company's  servant  la 
sneh  as  to  Isad  a  paaaangar  to  thiok  that  be  It  intended 
to  alight,  and  It  proves  to  be  dangerona  to  alight,  there 
it,  in  the  abeenoe  of  avldenoe  ot  oontribntory  negligence 
on  the  part  ot  the  paasencer,  evidence  of  negligeaoe  on 
the  part  ot  the  company  for  a  Joxy  to  conaldw  515 

B  ATI  HQ. 

CtAiary  drowned  ont— Valne  to  a  tenunt  of  pamplag 
maohlnwy— Prinolpla  of  aaaeaiment.- A  eoUlary,  tbe 
pnmptng  engines  of  wblth  only  ware  at  work,  and  whloh 
appeared  to  be  a  hopeless  loss,  was  aasaasod  to  the  rellet 
of  the  poor  at  a  rate  calonlated  npoa  the  land  and 
machinery  as  a  going  havtnga  proapeotlve  valne. 
Held,  that  the  land  most  be  rated  at  Ita  vain*  to  a  tenant 
from  year  to  year,  and  the  machinery  at  Ita  Talae  Inde- 
pendently of  the  land    „  8M 

Iron  minea— Dadnotlon  from  royaltiea—Beisrvatton  in  leans 
— LiabUlty  ot  IsMor— Tbe  Bating  Aot  1874  (87  ft  38  Viet.  o. 
5i),s.8  „  47* 

Poor  rate— Bight  ot  sporttog— Severed  bom  occupation— 
Beeervatlon  of  rl«ht— 37  ft  38  Viot.  o.  SI,  ».  8  aad  8  S38 

Ballway,  raUng  of  to  improvsment  rate— Qaarter  rating 
nndar  local  Aot— EOeot  ot  Foblio  Health  Acts  upon  looal 
Act.— By  the  Wilaall  Improvement  and  Blarkat  Act  1848, 
oommlssloaeTB  bad  power  to  levy  an  improvement  rate 
wltbln  a  district  not  oomprlaiag  the  whole  mnnloipal 
borough  aa  afterwarda  oonstitatett,  bnt  the  Ait  contained 
a  proviso  t  bat  the  oconpisni  of  land  nisd  as  a  railway  should 
be  assessed  in  proportiim  only  ot  one-tonrth  part  ot  the 
net  valne.  The  Poblio  Health  Aota  1878  aad  1B7S  formed 
the  whole  municipal  boroagh  of  Walsall  into  an  nrlian 
sanitary  district.  Held  thai  the  assessment  ought  to  ba 
madennder  the  local  Act  and  not  under  the  Pa  bile  Hsalth 

Acts   m 

Bateabla  valne  ot  railway— Competing  lines— Snhanoad 
value  by  traOo  on  other  part  ot  Una   887 

BateabiUty  of  Isad  mine— Smelting  works— Pramlses  ont 
of  union- The  Batlnit  Act  1874  (87  ft  88  TloL  o.  M],  s.  7  ...  514 

Bating  in  metropolis- Uaking  valoation  list,  statntory  time 
for.- Sect.  48  ot  theTalnation  of  Property  UebropoUs  Aot 
I88B,  wbiiA  provides  that  the  overseers  *'  sliall  make  and 
deposit  the  Tslnatlon  list  "  before  tba  lat  June,  and  tbe 
aaaosament  oonmlttee  "  slwll  bold  a  meeting  lot  hearing 
objeoUena  to  the  liat"  before  the  let  Oot.,  and  "ahaU 
Anally  uprove  the  list"  before  the  let  Nov.,  li  dtreoton 

'  and  not  imperative,  and  a  valnatlfm  list  deposited  on  27ui 
Sepb,  and  Anally  approved  on  21at  Jan^  waa  held  good  ...  558 

BEVIBINQ  BABBISTEB. 
BegUtratJon  ooart— Quallfloation  of  voter— Power  ot  revis- 
ing baniatsr  to  xannva  from  oonrt— Xatanraptlon  oC 
bnainesa  _   „   ,„  ...  ns 

BIPABIAN  OWKBB. 
Tidal  river.— A  riparian  proprietor  on  tha  banks  of  a  tUal 
navigable  river  has  tiniUar  rights  and  natural  aaaementa 
to  thoaewhii-h  belong  to  arlpariaa  ^priatorabova  tba 
flow  ot  the  tide,  sabjeot  to  the  pnbUo  right  ot  aarigatlon  588 

BALE  OF  OOODS. 

"Cam"  of  goods— Coafenat  fte  aria  of— Coutnwtlon— 
Additional  goods  phiDed  on  board  h7  HUara— Bojar'a 
right  to  annnl  oontraot  717 

Statute  ot  Fraoda- Parol  varlattoa  ol  written  oonfano^ 
89  Om.  3,  c.  3^  seat.  17   888 

Stoppage  in  tniN*itH— Consideration  for  tnaafar  of  biU  of 
lading- KooaJpt  aad  delivery  after  advance  made— 
vendor^allea    ...  ■   „.  ...  808 

SALTAQB. 

OoTommrat  Alp  aa  aalvor—Agraemeat— Validity  ot— 
Altbongfe  the  oaptafu^  oOoeni,  aad  craws  of  Qovemment 
Bblpa  ara  entitled  to  be  remunerated  for  salvage  aerviacn 
to  tbe  same  extent  as  ofBoera  and  oraws  ot  merobant 
Tsmels  would  ba  rewarded  nadar  aiadisr  oinmmstanoeoi 
they  ave  not  enUtlad  to  imposs  temn  appa  the  ps& 


THE  LAW  TIMES. 


[April  7.  1877. 


susncTS  or  casks. 


Ufa  ralnm— Carfo— Beparatolr  LUbflitr  to  pa; 
lUiwmi*,— When  llnnliag*  ii  parformsd.  osrgo,  aob- 
MqnaBUj  ulnd  and  by  y«nMw  wkoU  j  dlattnct  from  the 
HI*  nlfon,  U  IkUstofloatribnta  towardm  tti«  pajnmt  of 
tlu  TCinid  Am  to  Om  Ufa  mItot  nadw  tlw  nwTiMau  of 
tli*KmhutSh^iogAetl8H,M0t.«M   i^fe  97 

SCHOOL  BOXBD. 
Bra  Um-AtlmauM  Bt  MlMol-Worinbai»-Sb  *  SI  Tlot. 
c.ll^>.Ut  38*Unot.e.»,a.7«...  .»   403 

BBTTLED  ESTATES. 
Iitu»— Tsank  for  lira  IT>iim1iii1miiiiii  wd  trastM— Cou- 
oomaoe— L«MM  and  Sales  of  Sattlad  EaUttm  AoU 
(UfeSOTM.  0,UO,M.1I,  l«i  37&88Tlot.fcS8,a.S»  -453 

BETXLEXKNT. 
Fcopertj,  nlijMt  to  m  prior  mOKtiaca^  Mttlod  vpoa  A.  in 
,  tat— Coiitiii(ciit  lAum  Ib  bvonr  of  B.  upon  aUalBtaf 
twratr-ooa-AiTWKollBtMMt  3M 

Cdit  of  Mirar— Now  riwat— PriloM  P«w«wVctvo«oR* 
iMlBbiUfmU  Act  lH7itS  k  lMTlot.o.  in),H;M^ 

68,112777    ' ... 

Pjwertot  looalanthority— "StrMt**— Zionl  Jet  rOUhaat 
Boroash  Improvainmit  Act  18851,  MOti.  19,  27.  59,  GO,  62, 
ISO,  366— PdEUo  Health  Aot  1678.  a«>ta.  16,  SW-Sawag* 
UtUiiatioB  Aot  ISas,  a.  4.— The  ■paclal  tighta  asd  po«na 

fln»  bj  »  private  Aot  of  ParHamant  an  mA  ttin  Hmj 
r  tbe  genoBl  proTUlans  of  a  PnbUo  Aot   tBt 

SHIP  AND  SHIPPINO. 
Chuter-part7— Bzaaoh  of  oontnot  to  load— Datontlon  of 
ahip— Damnrnna— Pamagaa  Pnaimate  canaa— Ssiaota- 

naaa     »   ~    «  3S7 

Dija  allowad  tor  kadtef^-btlffonlnt  ooal— DoaramM 

— Maatw^  llan— GwulBt  of  obartmr'a  UaUU^  6S8 

Comatoa-SUaMMpo-OTartaBm^-Ciowtof— Six*— iag 
apaed  —  Banlatloiu  for  pxamiUiur  eoIUalou  at  aaa, 

AjTtlalaa  1*,  1«,  17   7S1 

Sunaga  It  ooUiahm— Both  Tiaula  to  blane— Coat*.— 
Wluwa  tba  Coart  of  Appaal  raiiea  a  deoiaioii  of  tba 
Judga  of  tha  Ado- Jraltj  Dirialoi),  ty  which  be  found  oaa 
laaaal  wboUj  to  blana  for  a  ooUlatofl.  br  findlttg  that 
butli  TMao'a  ar«  to  blain«,  »aoh  part;  wm  pay  IM  own 
mKtM,  both  in  tho  Court  Klow  aad  la  tha  Covfr  of 

Appflri  «   TbI 

—  -  Mwnra  of  damagaa— Leaa  of  charter  party.  —  In 
MtiMatiat  tha  loaa  aoalaliwd  by  a  ahip  In  a  colliaion, 
a  ehartw-party  <ntared  into  ooutiuKest  on  the  arrival 
C'f  a  ahip  ai  tfaa  fixod  data  at  aoothar  placa  abnald  ba 
tahan  into  oonaidBration,  tba  araouct  reoovarable  being 
tba  frdvbt  tbat  would  ha*a  been  aarued  nadar  tha 
<>hKrtar.par^y.  Imm  an«  bxihiwm  wbich  would  natnraU/ 

be  Inontwd  In  tha  parfoinianca  of  It...  „  W 

Inevitable  aocld«nt—Ooata.—Wfasa  (ha  Coart  of  App«al 
TjMtn  tbedaoliicniof  tha  Jndgaof  the  AdndxaltT  DiTiMon, 
ly  whiab  be  fonnd  one  Tewaf  wholly  to  blame  n>r  a  oolU. 
atcBi  by  flndliw  that  tha  eoiUatan  waaaa  faavltabla  aoai- 
dant,Uwpnotiae  of  tba  Privy  Coanall  thalwoh  pntj 
abowd,  nt-ept  nndcr  ven  ezoaptional  dronBstaiwaB,  pay 

tbairo«wfloata.iriUUfeUowad    m 

V— C^Halon  Ifavinc  «1<>oV  — A  vea»al  Intvlaa  Anri^ 
with  a  OB  bMod,  and 'wltUn  tha  Ipkeo  orar  which  the 
oock maatcr'a aiitboiity  eat«uuatiya<BtiUa,tBr<»poi>mui« 
tur  damage  raanlti^  troan  the  naa  trf  a  tag  of  InauSofant 
J  ower  by  her  maater,  e*ea  whan  aoob  tug  ia  in  tha 
iieneral  tunploymaut  i  f  the  dock  oampaiiy,  tb«re  being  no 

o  bllKatioB  on  the  dock  company  to  snp^  a  tug   929 

De  very  nsder  charter  party— Liability  fur  freight- Pro 
■  •I'd  itincn'i.— By  charttr-[arty  between  plaintill  (the 
ahlpowner)  and  defeDdauta  (the  obartaren),  tha  plalnttS 
agreed  thatbia  ateamabipahould  loadacargn  of  iruD  rail« 
at  an  Englloh  port,  and  ihonld  therewith  proceed  to 
Taganr^,  In  tba  Sea  of  Aiov,  or  ao  near  thereto  aa  ahe 
uk'tfbt  aareljrget,  and  dMlivertba  eame  afloat  on  being 
l>ald  fTeiBht  at  a  ocr'ain  rate  per  ton  delivered.  The 
kh'p,  laden  aeoor^iogly,  round  on  her  arrival  in  Decem- 
ber tbeSta  ct  Azov  traiao  over,  and  at  Eertob,  tbiriy 
luilea  off,  tbe  nearest  pU'  e  to  Taganro*  wbli*h  aha  oould 
)>ach  before  tbe  follow  ng  April,  abe  unloaded,  uotwith- 
raodlsg  tbe  protett  of  tbe  cooagticee.  aid  left  tha 
i'i>t<)m  Eouae,  frnm  wbirb  it  i)aB  aubeeqaautly  reeoovad 
tf>  ite  ^FBtteation  ^y  railway  it  tbe  ocnaiRnrea'  cxpenae. 
T'laintlS held antiUed  to  nolreigbttCockburo,  C.J.  dice.}  79: 
TO-'-ttore— Hcrcbaut  Shlppiug  Act  l^H  (17  &  18  Viet.  o. 
I'll.  a.  103— Cone* a i tilt  BiiUh  cbaTaotar^AaaunilDg 
to  >  tgn  eharacter.— Where  a  Britf  ah  sabjeot,  tbe  owner  of 
a  Britiah  ship,  lij  a  repre-^ntatn.n  lo  thu  oolleotor  of  ona- 
touii  at  the  port  of  reg  ttrj  that  hie  ehtp  baa  bean  eold 
to  I'lreigoers,  pmonreH  the  clonitig  nt  tbe  registry,  and 
ai  '>>  her  nnder  ■  foreign  <.«riill<Mt«  of  regiatry  and  under 
a  tn  eirnflsg,  ohilat  be  n'ntitima  to  oitn  ber  and  to  r-. 
ce  vn  tbe  pru&ta  of  xrorkinir  her,  do  &g  ench  acta  with 
th- intent  to  eonceal  ber  UHH-h  ohar-o'er  fn^in  tde  mtl. 
mra  of  anatomn,  aud  prevent  ber  aelsiire  RannMawnrt''V, 
h«  o-.mm!B  an  oden^e  against  the  pro^lsioua  of  the 


Uwebaat  Bhfpnlag  A«t  185t  (17  ft  18  TIet  c  101),  ■.  109^ 
bj  zaaaoB  of  wblcB  bla  aUp  la  UaUa  to  aad  wiu  ba  ooo- 

datanad  to  forfaitazatoHar  H^taa^   paga 

Inqniiy  onder  Herchant  aupptac  Acta— FKAlUtfan. — 
When  BB  inqntry  U  inatitatad  nadar  tb«  Hacohast  8Up- 


ping  Acta  into  tba  oopdnal  of  a  oaptafai,  tha  MWt  nar 
irocaad  with  tha  inqaiiy,  although  tha  BondoHMM 
ava  no  aharga  to  mahaagalaat  tha  captain     ...  809- 


Movtgaga  of  uup— Oalaakm  to  raghte— Btghta  of  mort- 
gagM  aa  agsinak  aaalgBfa  d  iMwht.— A  mortgage  of  • 
abu  tnaafara  tha  owDanUp,  and  the  mortgagaa  ia 
anutiad  to  tha  whola  of  tha  mortgagor'a  intaraat  M 
aeourl^  ttor  Ua  money.  The  only  eReat  of  the  omiadoa 
'  to  raglslar  a  mOTtgaga  of  a  ahip  ia  to  postpone  It  to  • 
aabaaa  neatly  raglatercd  inortgaga.  A  moivc«*  of  tli* 
ah^>  aatftM  to  IMgait  m  a^te^aa  aaaigita*  of 


ftwght,  by  u 

bate*  Ma  ragfatnti 
Salvage— DiatwbuMw-aaai 


■Mtiag«bb«t 

  •••    —  SOB 


BMOtb*  aaaamaaof  Uartgbt  to  salngt  ra«anl  alraito 

EInd.  la  wboUy  void  and  laopaiatlra  hrtha  MtaAart 
ptBg  AetltM(17A18Ttet.  o.  104),  aaot.  I8|,  aHhonh 
aAgiiaiit  la  fdr  valaahla  oaMMentUo^  and  la  aa 
aatiaafordlBRllintioBor  Hlvagaadalncaaattmg  v>aBh 

in  aialiniaiaHa  hart  am  ilamHiiai    „  8U- 

— ■  Of  Bla— Afraamaat— RatafbHaaq— Sattlag  a^diu— 
TThara  tha  aiaatar  nf  a  Tiagal  foanfl  naaaaagiaa  nf  aanthar 
WMa(i30  pitgrfmaiwaMkaaaaamohlattaBadSaftfai 
fla*  tnalbar^nd  rafaaad  woarry  thaat  to  Jaddah  tor  a  laaa 
wuatham4000f.,  and  the  maitar  of  tha  wiBUi  ad  filial  waa 
hj  lach  zafanl  aoaqwUud  to  siga  aa  agraaMBt  (or  that 
aaBOBnt,a»d  tha aarvloa  warn  parfaraaawtthoat  dlflonl^ 
or  daagar,  tba  acreemeot  waa  held  Inaqnitabla,  aad  aat 

aaid*  I  180Ul.a«aKdad  in  tba plaoa  thereof   739' 

Sbtp  belonging  to  aaveral  mi  iiwaiiia  ffiijialii  to  by  ordav 
of  tha  ahip'a  haatotid— Oiiat  of  rapaira  apportloaed  ba- 
twaan  omen  in  proportion  to  their  sbuea  in«Up-Paj» 


meat  by  aoma  oo-ownnp  In  caah,  uhI  ^  aome^^iil^- 


Bill  of  one  oo-ownerdlebonoarad— liability  of 
owners  tor  amount  of— Prlnolpal  and  anre^ 


...  SIS 


SbipowDar  and  maatev— BeaaoaaUe  notioa  of  **Tl*Tf '  — 
'1  ne  master  of  a  vbip  In  tbe  abacnce  of  eipraaa  attpal^ 
lion  in  tbe  oontiact  of  hiring,  la  entitled  to  taaaonahia 


master  of  a  vbip  in  tbe  abarace  of  eii 


Rtpala" 


notioa  of  dlamiaaal  fzma  tha  ahlpo' 
8LAKDBB. 

Privilege  eialamnit  by  iritaaaa.— <Daalak»  ia  U  Xu  T. 
B^fr.B.S78lafflrBMd.)    »  ...   „  ...  „  „   7U 

soLxcmn. 

Aitiolad  oleA— Intaimptioa  of  aarTiea—lBpUad  aanaalla- 
HOB  of  artljlaa— AaaignBaat  of  artidea— fl  k  7  Viet,  c  7S, 
r .  IS.— In  Ibdl  W.  was  articled  to  B  ,  a  solicitor.  In  18S3 
lilaaiticleawerecanoellad.  In  18(Bi  ba  re-entered  tha  aar- 
vioe  of  the  same  aoUdtor,  and  lemalnad  till  1087.  when  ha 
Itiit.  Hia  aitiolaB  wera  not  canealled  on  the  aeeond  ooca- 
hioB.  In  1889  hia  actldca  were  aaaigDed  irith  B.'a  ooaaant 
to  L.,  with  whom  ha  raatalned  a  period,  whleb,  togathar 
with  tba  tamve  pertode  of  sarViee,  made  up  tha  flva 
leiua.  W.  implied  that  the  aevaral  parioda  might  b* 
teokoaed  tonther  as  oonititntlog  Bve  years'  aervioe. 
Htld,  diat  though  there  waa  no  tormil,  aiill  tbrra  waaa 
iirt4^,  oanoellatlon  of  the  articlea  In  1887.  and  that  tha 
c«sa  came  within  9  k  7  Yiot.  o.  78,  a.  13,  and  that  tba 
HOTerent  perioda  might  be  reckoned  togetharaaone  period 
Of  aarvica   oS- 

—  Servka  mdar  artlclea— Interruption  o*  sarTiai^Com* 
plution  of  term  after  expiration  of  artiolei-4  A  7  Tiet.  c. 
7i.    3  m 

At:orneji'  and  Bolicitort' Aot  1870— Agreement  in  writing 
.ur  payment  of  ooeia.— An  agreement  In  writing  bat  wean 
a  eolittitor  and  hiB  client  as  to  payment  ot  er<stB  is  not 
''slidby  theAttorneya  and  SoIlolUin'  At.t  1H70  ,SS  ft  S* 
Vict.  0.  28)  s.  4.,  nulesB  It  U  stgned  by  both  partlea. 
'Iberefore,  wh<  rea  iolloilor  racelved a obeque,  andgava 
a  receipt  with  the  words, "  It  la  agraad  tbat  the  entire 
coala  shall  ba  SON.,"  added,  which  was  slgaad  by  tbe 
•  olioltor,  hot  not  by  the  cUent:  H«)d,tbafc  tbe  reoatpt 
waa  not  an  agraemaait  in  wntimr  within  tbe  Act.  and  aa 
ordar  made  tor  dab^ery  of  a  bill  of  ooau  lor  tamrtMB   ...  857" 

60UCET0B  AND  CLIENT. 
''aseDtatlan~-Trast  BM«ar— Voi:o*tog  Banafy Into laod 
— siatatoof  Pranda.— Honey  wassdvanaadtoaaBiiioltarby 
A  fe«  the  purpose  of  being  iavaated  on  amtngaaaaarity. 
'J  he  iolictiov  wrote  that  ho  bad  Invea  ad  taa  nwaay  on 
nioi  tgage  to  Meaara,  H.  on  leaaahiildB  la  Oaaodaa  Tovd, 
Kiid  l^at  A.  waa  raosittag  iutarast  at  t*to  latoof  Spar 
■1  Bt.  The aoUi  Iror  lo  faet.,  Bobeeqacntly  to thfai,adnnead 
l^rdC  anms  on  m<irtga«e  to  Mt«rn.  V.,  but  no  speaUo 
uiorirnge  waa  made  in  favoar  of  a .  Tbe  dr^c,  howatw, 
or  a  morigiRe  for  tl>e  snm  sdvaneed  in.faiour  of  A.  was 
foiled  nut;sernt»d  alter  the  roltRltor'a  death.  Ihesolloitor 
hnd  died  iusolvetit.  A,  applied  tba'  a  sum  eqnsl  to  the 
a  •in  sdvaueed  bj  bint  >bnnl  be  paid  to  himontof  alaaga 
fuifd  IB  oourt  rcpreaauttng  the  moiiais  adsanaad  by  tba 
H-liuitor  tit  Hvasra.  H.  Utld.  tbst  tha  aoUoitar  waa 
booi  d  by  his  retire  seat  at  Ion,  that  the  money  waa  trokt 
mounr,  and  ih.it  A.  ongbt  to  !>•  paid  m  priority  to  tha 
gem  alorad.tun   flL» 
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H.  OP  L.] 


MiHoss  V.  Battibon  and  OTHSSS. 


[H.  or  L. 


mouse  at  I^otmt. 

May  23  and  26,  and  June  1. 
'(Before  Lords  Chelhstobd,  Hathbklbt,  Fsbeaxcb, 

and  O'Hao&n.) 

M INOB8  V.  BA.TTJSOH  AND  OTHZBS.(a) 
■ON  APPSU  THB  COUKT  OF  CHAMCIKT  IS  ZNGLUm. 

ConttrueHon  of  wiU — Trust  for  gal«~Diaeretim  iff 

trvateeg — Divesting  clause. 
A  ie&taior  left  hie  property  to  trustees,  and  directed 
them  "from  ana  after  iJia  decease  <tf  my  said  voife, 
or  during  her  Ufe^  if  she  and  the  majority  of  mv 
children  and  my  truetees  shall  think  U  proper  and 
eeqaedieni  io  do  so,  at  the  sole  discretion  of  my 
tr-ustes  or  trueteee,  to  cdl  and  abeobUely  dispose  of 
aU  my  real  and  personal  estates,  and  my  trade  or 
profession  and  ue  goodnoUL  ihet^f,  and  to  divide 
ih«  proceeds  thenqf"  4%.  2%a  mil  also  eontained 
■a  prmnnon  tkai  "  tn  eaaeattiy  of  my  said  ehiUdnm 
shatt  rarvuM  my  said  wife  and  die  b^ore  ka  or 
she  sAoU  have  received  his  or  her  share  of  my  said 
trasl  estate  and  totfAotU  leaving  lawful  issue" 
then  that  such  sluxre  shovld  go  over. 
Held  (reversing  thejitdgment  of  ike  court  hdowj  that 
these  vfords  imposed  on  the  tr%ttees  an  absolute 
trust  forstUCt  not  merely  a  power  of  sale,  and  that 
the  diaeretion  given  to  them  referred  only  to  the 
time  and  manner  of  selling  to  the  best  advantage. 
Further,  that  tiie  ward  "  received  "  in  divesting 
clause  must  be  taken  to  mean  "  became  dejure  re- 
eeioaile,"  and  thai  the  shares  vested  ind^eatiUly 
immediately  on  the  death  of  the  widow. 
^His  tras  an  appeal  from  an  order  at  bhe  Lords 
-Jastioes,  rsTersing  an  order  of  fisll,  Y.O.,  o£  17tb. 
Feb.  1874w    The  whole  qneetioa  tamed  on  the 
meaning  to  be  given  to  oratain  upreasionB  in  the 
will  of  Oio  late  Frederick  Hobson  of  Leeds,  the 
propriety  of  the  Leed*  Timet  newspaper.  The 
will  was  filed  by  Bmma  IGnors,  as  the  per- 
sonal representatiTe  of  the  late  William  Hobson, 
one  of  the  children  of  the  testator,  oUiming  a  share 
of  the  resldnary  estate. 

The  wiU  was  dated  27th  Teb.  1857.  and  the  tea- 

(a)  SmpottsA  tf  0.  B.  KuusB,  Baab^tMism^ 
Vol,  XXXV.,  N.S, 877, 


tator  died  on  18th  Feb.  1863,  leaving  his  wife  and 
five  children  snrriTing.  The  widow  died  on  9th 
April  1870,  two  of  the  children  having  died  before 
her  without  issue.  William  Hobeon  died  withoat 
issue  on  11th  Jan.  1872,  and  the  appellant  was  hit 
ezecatriz. 

The  matter  had  been  before  the  ooorfe  on  several 
occarions,  and  various  orders  had  been  made  1^ 
Stoart,  T.O..  and  Wiokens,  T.G.,  and  affirmed  fay 
the  Lords  JostioeB,  before  Uie  date  of  the  order 
ont  <^  whioh  the  present  appeal  aroBe.  ' 

The  testator  had  Irffe  dl  his  property  to  troa- 
tees,  with  directions  to  carry  on  the  business  of 
the  newspaper  afier  his  death,  during  the  life  of 
his  widow,  and  after  her  death  to  sell  it ;  and  the 
question  in  dispute  was  whether  the  words  imposed 
an  absolute  trust  to  sell,  or  only  conferred  a  dis- 
cretionary power  of  sale.  The  will  also  contained 
a  clanse  that  if  any  of  the  children  survived  the 
wife,  and  died  without  issue,  before  he  or  she  shall 
have  receivedhis  or  her"  share,"  such  share  shoold 
go  over.  'Hie  business  had  not  been  sold  at  the 
date  of  the  death  of  William  Hobson.  and  the  re- 
spondents contended  that  1^  appellant  had 
consequently  no  oloims  on  the  residoaiy  estate. 

The  clavses  of  Hie  will  aod  the  history  of  the 
esse  appear  sufficiently  in  the  judgments  of  their 
Lordships. 

E.  K.  Kartlake,  Q.C.  and  J^Wti  Kor^,  appeared 
for  the  appellant. 

Dickinson,  Q.C.,  De  Gex,  Q.C.,  Brodrick,  W- 
Joyce,  J.  W.  Dunnitig,  F.  Clarke,  and  Pattison,  for 
the  Tarions  respondents. 

The  following  oases  wen  oited  in  the  ooorse  of 
the  arguments : 

Etminr.mmn,SYea.5i7;  _ 

Se  ArrawsnUk's  Trusts,  2  D.  9.  &  J.  474;  89  It.  J. 

774,  Ch.  l3  L.  T.  Bm.  N.  S.  635; 
Waiker  r.  Walker,  5  Ibdd.  424 ; 
Re  Phenfs  TrusU,  L.  B«p.  5  Sq.  346  ; 
JftufmoM  V.  Warner,  I  Bim.  N.  S.  457 ; 
HutOiin  V.  Uvuamgton,  1  Tea.  Jon.  886 ; 
JIartta  v.ltariiH.L.  Bsp-a  Bq.  404. 

JttM  1.— Their  Lordshipe  delivered  jadgnwni  as 
f<dlows: 

Lord  Chilksfoui.— Uy  Lords*  the  qnMoon  to 
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be  determined  in  this  appeal  is  whether,  ■awm  the 
true  cODBtraction  of  the  will  of  Frederick  Hobson, 
the  appellant.  Emma  Minors,  as  the  representative 
of  mlliam  Hobson,  is  entitled  to  one-third  share 
of  the  part  of  the  testator's  residnary  estase^ 
which  consists  of  the  proprietonhip  of  Uie  Leedt 
Timet  newspaper,  and  ot  a  ftmd  called  tiie  Be< 
served  Fnno,  connected  with  it  The  manner  In 
which  the  will  is  drawn  presents  some  difficolty 
in  construing  it  satis&otorily.  The  testator  gives 
ajl  his  real  and  personal  estate  under  various 
descriptions,  including  the  proprietorship  of  the 
newspaper,  to  trosteee  upon  trust  during  the  life 
of  bis  wife  to  carry  on  the  newspaper,  which  he 
calls  the  trade  or  prdtesaion  in  which  he  is 
enmged,  and  to  nae  and  employ  for  that  purpose 
such  part  of  his  real  and  personal  estate  as  shall 
be  then  used  and  employed  therein,  with  a  power 
at  their  discretion  to  increase  or  diminish  the 
estate  so  employed.  He  then  directs  his  trustees 
to  set  apart  annually  one-fonrth  of  the  profits  of 
the  trade  or  profession  as  s  reserve  fund  to  aid  in 
cnrryiog  it  on,  or  to  meet  emergencies  or  losses, 
and  to  divide  t^e  remaining  three-lonrtha  oi  the 
profits,  and  also  Hie  rente,  issnee,  profits  and 
prooeeds  of  all  bis  other  real  and  personal  estate 
mto  six  parts,  and  to  pay  one-sixth  to  each  of 
them  his  wife  and  five  children,  or  to  the  children 
of  any  of  them  who  shall  die  in  the  lifetime  of  the 
wife,  and  if  any  shall  so  die  without  isaue,  to 
divide  the  income  of  the  share  amtmgst  tbe  wife 
and  the  surviving  children.  Then  follows  the 
clauBe  upon  which  tbe  question  mainly  depends, 
which  is  rather  ont  of  place,  in  tbofie  terms, 
"In  case  any  of  my  children  shall  survive  mj 
wife,  and  die  before  he  shall  have  received  his 
share  of  my  trust  estate,  without  leaving  issue,  I 
give  such  share  eqnalli^  amongst  my  sorvivioff 
children."  TIub  clause  is  followed  by  one  whim 
ought  to  have  preceded  it,  "And  Irom  and  afl«r 
the  decease  of  my  wifb  (or  during  hxa  Ufa,  if  she 
and  the  m^ority  ui  my  obildren  and  my  trustees 
sfaAll  think  it  proper  and  fit  so  to  do)  at  the  sole 
discretion  of  my  trustees  or  trustee,  to  sell  and 
dispose  of  all  my  real  and  personal  estate,  and  my 
trade  or  profession,  and  the  goodwill  thereof,  and 
to  divide  tbe  prooeeds  thereof  amongst  mj  wife 
and  children  and  their  issue,  if  the  division  be 
made  in  the  lifetime  of  my  wife,  but  if  the  division 
be  made  after  her  death,  amongst  my  children 
and  their  issue."  Upon  these  two  last  mentioned 
clauses  the  question  arises  whether  tbe  directions  : 
with  i*egard  to  the  sale  of  the  testator's  real  and 
personal  estate  and  bis  trade  or  profession,  give 
to  tbe  tmstees  a  mere  power  to  oe  exercised  or 
not  at  their  discretion,  or  are  an  absolute  trust 
for  sale,  their  discretion  not  ajmlying  to  the  sale 
itself,  but  only  to  the  manner  of  effe^uuE  it.  The 
question  of  the  conatmctiun  of  the  wilfhas  come 
before  the  court  at  different  times,  but  only,  as  it 
were,  by  pieoemed.  In  1866  a  lull  was  filed  by 
two  of  the  trustees,  Battison  and  Buckton, 
againab  Mary  Hobson,  the  widow,  and  William 
Hobson,  the  third  trustee,  and  others  inte- 
retted  under  tbe  will,  for  an  administration 
of  the  trusts  of  the  will,  and  praying  for 
an  enquiry  wbethnr  it  is  fit  and  proper,  and 
for  the  benefit  of  ail  parties,  thaD  tiie  trade  or 
business  of  a  newspaper  propriety  should  be 
carried  on  and  continaed,  and  if  it  shall  appear 
not  to  be  fit  and  proper,  that  the  stock  in  trade, 
goodwill,  and  proprietorship  of  the  newspaper  be 
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sold  with  the  approbation  ot  the  judge.  Yioe- 
Ghanoellor  Stuart  made  an  order  declM'ing  it  to 
be  fit  and  proper,  and  for  the  benefit  of  all  parties 
interested,  who  are  not  aui  jurit,  that  the  news- 

Eaper  sliould  be  carried  on.  1  do  not  comprehend 
ow  this  inquiiT  came  to  be  directed,  and  tbe 
order  of  tine  Vice-Ghaiioellw  made;  becanse, 
during  the  life  oi  the  te8tator*B  widow  the  news- 
paper  is  directed  to  be  carried  on  and  continaed, 
unless  ahe  and  tbe  majority  of  the  children  and  the 
trustees  think  it  fit  and  expedient  that  it  should 
be  sold.  After  the  death  of  tbe  testator's  widow, 
Bnckton,  one  of  the  trustees,  on  the  8th  July  1870. 
presented  a  petition,  praying,  amonirat  other 
things,  that  the  unsold  real  and  personal  estate  of 
the  testator,  including  the  proprieturahip  of  the 
newspaper,  and  tbe  goodwill  of  the  trade  or  busi- 
ness, should  be  sold  by  and  under  the  direction  of 
the  court.  Tice-Chancellor  Stuart,  on  the24thNov. 
1870,  made  an  order  that,  being  oC  opinion  that 
the  directions  contained  in  the  will  of  the  testator 
as  to  a  sale  and  disposition  of  all  his  real  and  per- 
sonal estate,  and  ma  trade  w  professim,  and  ibe 
goodwill  thereof  affcer  the  decease  of  his  wife,  at 
uie  sole  discretion  of  his  trustees,  is  a  power 
enabling  such  tmatees  to  sell  and  dispose  of  tiie 
same,  and  is  not  to  be  construed  or  held  as  an 
absolute  trust  for  the  sale  and  disposition  thereto 
on  tbe  happening  of  such  event ;  aad  being  also 
of  opinion  that  it  is  for  the  benefit  of  all  persons 
interested  that  the  business  of  the  Leed8  Times 
and  the  real  estate  of  tbe  testator  should  not  at 
tbe  present  time  be  sold,  but  that  the  basinesa 
should  be  continued  and  carried  on  until  forther 
order ;  a  scheme  should  be  settled  for  carrying  it 
on.  I  will  not  here  advert  to  the  opinion  of  the 
Tioe-Chancellor  as  to  tbe  trustees  having  a  power 
and  not  a  trusty  but  I  must  remark  upon  his 
opinion  tiiait  it  was  for  the  benefit  of  all  persans 
interested  that  the  business  of  tiie  Leeds  Timet 
ahonld  be  continued  and  oarried  (m,  when  it  was 
stated  in  the  petition  that  William  Hobson  claimed 
to  be  entitled  under  tiie  wUI  to  purchase  the  stodc 
in  trade  and  proprietorship  of  the  Xtaeda  Timet  at  ' 
the  sum  of  5001.  less  tiian  the  market  price  thereofl 
William  Hobson  appealed  by  petition  from  this 
order,  but  tbe  Lords  Justioea,  by  an  order  of  the  3rd 
May  1871,  dismissed  his  petition.  The  newspaper 
continued  to  be  carried  on  under  these  orders,  and 
a  further  order  of  Wickens,  V.C.  of  the  18th  July 
1871)  down  to  the  time  <^  the  death  of  William 
Hobson  on  the  11th  Jan.  1872.  After  his  death  the 
cause  came  on  for  further  consideration  to  deter- 
mine the  rights  of  all  parties  before  Hall,  Y.C, 
who, byau  order  of  the  17tiiFeb.  1874,  declared  that 
the  a[)pellant,  Emma  llinnorB,  as  personal  repre- 
sentative of  William  ^b8on,and  Fanny  Metcalfe, 
and  Maxy  Bookley,  were  entitled  in  eoual  shuea 
to  the  rents  and  income  of  the  testators  real  and 
personal  estate,  accrued  since  tbe  death  of  William 
Hobson,  including  as  part  of  such  income  three- 
fourths  of  tbe  profits  of  the  testator's  business, 
until  the  sale  and  conversion  thereof;  and  that  for 
the  purposes  of  distribution  the  testator's  estate, 
including  bia  business  of  tbe  Leeds  Timet  news* 
paper,  ought  to  be  considered  as  sold  and  con- 
verted at  tbe  expiration  of  twelve  months  from 
the  death  of  the  testator's  widow.  Upon  appeal 
from  thia  order  the  Lords  Justices  reveraed  tbe 
decision  of  Hall,  Y.C,  Jamea,  L-J.  being  of 
opinion  that  the  point  was  roitly  decidecf  for 
all  purposes  by  the  former  deciai(>n  of  tha  court 
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which  affirmed  the  deoision  of  Stnart,  Y.C. 
And  they  held  that  there  was  nob  an  absolute 
taruat  to  sell  on  the  death  of  the  widow,  bat 
simply  a  power  to  sell  at  the  discretion  of  the 
trustees ;  "  an  absolute  discretion  "  as  Jamas,  L.J. 
said,  "extending  beyond  the  death  of  the  wife, 
and  extending  apparently  until  there  would  be 
scone  person  or  persons  entitled  absolutely  to  say, 
we  will  bare  nothing  more  to  dn  wit^  the  trust, 
and  we  claim  the  propOTtr  onrselves."  It  is  to  be 
r^retted  that  toe  Lords  Jnatioea  should  have 
thon^t  tfae  question  aettied  by  their  ftmner 
deeiuoo,  as  it  probably  prevented  a  more  ckwe  and 
oarefol  oonsideration  of  the  ease,  which  might 
possibly  have  led  them  to  a  different  conclusion. 
For  after  a  repeated  examination  of  the  will  I  am 
unable  to  acqoiesoe  in  their  judgment.  It  appears 
to  me  that  with  regard  to  the  business  of  the 
newspaper,  the  principal  subject  in  the  mind  of 
tfae  testator,  fae  contemplated  its  being  carried  on 
and  continued  diuing  tne  life  of  his  wife,  except 
in  the  event  of  the  wife,  the  majority  of  the 
children,  and  the  trustees  agreeing  to  sell  it,  and 
that  npon  the  decease  of  the  wife  it  should  ^ao- 
Intely  be  sold.  It  is  obserrable  that  the  discretion 
to  nse  and  employ  tfae  real  and  personal  estate  in 
the  business  appues  only  to  its  oeing  carried  on 
dozing  the  wife's  life,  and  the  creation  of  the 
remem  taoA  is  oonfinad  to  the  same  period.  The 
trnstees  ate  directed,  while  the  business  is  beixuf 
thns  oaixied  on,  to  divide  the  profits  of  the  tracw 
or  profession,  and  also  the  rents,  issues,  pro* 
fits,  and  proceeds  of  all  his  other  real  and  personal 
estate^  amongst  the  wife  and  children.  This 
direction  appears  to  me  to  give  the  wife  and 
children,  not  a  share  of  the  profits  merely,  bat  an 
absolute  share  in  the  husiness  itself,  and  in  the 
real  and  personal  estate.  If  that  be  so  Hall,  V.C., 
was  incorrect  in  holding  that  for  the  pnrposes  of 
distribution  the  testator's  estate  ongfat  to  be  con- 
sidered as  sold  and  converted  at  the  expiration  of 
twelve  months  from  the  death  of  tfae  widow,  so  as 
to  entitle  William  Hobson  to  his  share  of  the  trust 
-fnnd  under  the  clause  providing  for  the  case  of 
ohildren  sarviving  the  wife  and  dying  before  th^ 
had  received  Uieir  share;  becaose  before  tlie 
death  <tf  the  wifb  WiUiapi  Hobson's  share  was 
vested  in  him,  and  ms,  to  use  the  words  of 
James.  L.J.  "de  jure  reoMvable."  If  as  I  have 
said  William  Hobson's  share  was  vested  at  the 
time  of  the  wife's  decease,  the  olanse  as  to  children 
receiving  their  share  can  only  be  regarded  as  a 
divesting  clause,  and  is  either  repngniuit,  as,  after 
vesting,  a  share  coald  not  be  divrated,  or  it  must 
mean  not  before  aotoally  reoelviug  it,  bat  before 
becoming  entitled  to  receive  it.  Melliah,  L.J.,  is 
of  opinion  that  if  acoordiug  to  the  true  constrao- 
tion  of  the  will  there  was  an  absolute  trust  to  sell 
on  the  death  of  the  widow,  Uiis  would  be  the 
meaning  oE  the  word  "  received,"  Now  that  there 
was  snch  a  trust  created,  and  not  an  absolute  dis- 
cretion in  tfae  trustees,  as  held  by  the  Lords 
Justices,  ^mears  to  my  mind— I  will  not  say 
clear  after  their  opinions— bat  to  be  the  better 
oouHtruction  of  the  clanse  for  sale,  and  to  be 
reoommended  by  the  consequences  whidi  would 
follow  from  the  adoption  of  tii»  view  of  it  taken 
by  the  Lords  Jnstioes.  An  absolute  discretion  in 
tfae  trustees  to  sell  whenever  they  thought  proper 
would,  as  Hall,  V.C.,  said,  "prolona  indefinitely 
tfae  ascertainment  of  tfae  persons  to  be  beneficially 
interested  ia  the  proper^,  by  an  undefined  aiu 
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indefinite  continuance  of  tfae  business,"  and  would 
thus  place  in  the  absolute  power  of  the  trustees  the 
interests  of  all  the  children  and  thedr  issue  given 
them  by  the  will.  Such  a  constraction  of  the  otause 
ought  not  to  be  adopted  if  it  is  capable  of  a 
mure  reasonable  ime.  In  my  opinion  the  true 
meaning  of  the  olanse  is  that  it  imposes  upon  the 
trnstees  an  absolnte  trnst  to  sell,  but  gives  them 
a  discretion  as  to  the  manner  in  which,  and  to  a 
certain  extmt  tiie  time  at  which,  the  different  pro- 
perties may  be  s(dd  to  the  beat  advantage.  The 
ooonael  for  the  respondents  a^fued  in  fovonr  of 
the  absolnte  ^soretKm  of  the  trustees  bjreforring 
to  the  olanse,  dedaring  "  that  in  case  it  shall  be 
agreed,  or  the  trustees  shall  decide  to  sell "  they 
are  authorised  to  sell  to  the  sons  at  500L  less  than 
the  market  price.  This  clause  seems  to  be  in- 
serted in  the  will  for  tfae  benefit  of  the  sons,  and 
the  word  "  decide "  was  perhaps  inadvertently 
used.  But  the  moment  it  is  ascertained  that  an 
absolute  trust  for  sale  is  created  all  nice  criti- 
(Hsms  as  to  tfae  meaning  of  the  words  "  received  " 
or  "  decide "  &11  to  the  ground.  I  cannot  help 
observing,  though  perhaps  it  is  unnecessary,  that 
even  assuming  the  Lords  Justices'  opinion  that 
the  trustees  had  an  absolnte  discretion  to  be  cor- 
rect, yet  this  wonld  not  prevent  the  appellant 
from  bung  entitled  to  her  share  of  tfae  testator's 
residoary  estate,  as  the  represetitative  of  William- 
Hofason,  beoanse  dnring  the  life  of  William  Hob< 
son  tfae  trnstees  lud  retired  firam  the  trost  and 
placed  themselves  in  the  hands  of  the  court  by 
the  bill  filed  by  them  for  administration  of  the 
trusts,  and  the  order  founded  thereon,  alter  which 
they  oould  not  exercise  any  discretion  with  which 
they  were  invested  witfaout  the  sanction  of  the 
court.  Therefore,  as  the  business  oould  no  longer 
be  carried  on  by  tfae  trnstees,  tfae  period  must  at 
all  events  faave  arrived  when  tfae  persons  interested 
were  entitled  to  tbeir  sfaares  in  the  business,  and 
in  the  real  and  personal  estate  of  the  testator.  I 
submit  to  your  liordsfaips  that  this  appeal  ought 
to  be  allowed,  and  that  tfae  case  ought  to  be  £a- 
posed  of  in  the  manner  which  I  believe  year  Lord- 
ships have  agreed  upon. 

Lord  Haihzklev. — Ify  Lords,  I  concur  in  the 
interpretation  which  has  been  put  upon  this  will 
by  my  noble  and  learned  frimd  who  has  just  ad* 
dressed  the  House.  I  tiiink  if  we  make  allow- 
ance for  oertun  difficulties  introduced  by  the 
testator  throwing  in  pareiithetical  expressions  in 
scarcely  tfae  fib  place  for  tfaeir  insertion,  the  in- 
terpretation of  the  will  is  really  of  the  simplest 
ohaiaeter.  [His  Lordship  went  through  the 
earlier  clauses  of  the  will,  and  continaewl] :  So 
far  the  will  is  very  plain  and  intelligible..  There 
is  a  trust  to  carry  on  the  business  daring  the 
wife's  life,  and  a  trust  to  sell  at  her  death.  And 
your  Lordships  will  observe  that  this  is  the  only 
plaoe  where  we  find  any  trust  at  all  to  e^  any 
port  of  the  prc^>erl7,  inclnding  this  business ;  and 
farther,  after  what  I  have  auready  referred  to  in 
the  will,  there  ia  no  direction  nving  the  trustees 
fell  powers  for  carrying  on  the  Dusiiiess  after  tiie 
wifos  dei^,  as  they  could  oarry  it  on  before; 
there  ia  no  direction  for  tfaeir  setting  aside  a 
fourth  part  of  the  profits  after  that  time,  as  they 
were  to  do  before,  and  there  is  no  direction  about 
applying  the  income  of  the  general  estate  towards 
me  carrying  on  of  the  business.  Possibly  if  the 
construction  of  tho  Tvfaole  will  had  forced  the 
court  upon  suoh  a  construction  ^^that  might 
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hare  been  held  to  be  implied  after  the  death  of 
^e  wife,  as  it  bad  been  directed  dnrinK  the 
wife's  lifetime.  That  would  have  been  a  strong 
oonolusion,  that  the  basdness  was  to  be  oarried  on 
in  a  oortain  event  after  her  death.  Bnt,  in  Hm 
abaenee  ot  an;  ezpreaaions  leading  to  that  etomg 
conolaiion,  tlw  obaerr^ion  aeems  to  me  to  have 
great  weight  as  loading  qb  to  what  is  tiie  real  in- 
terpretasion  of  the  will,  and  tending  to  show  that 
the  testator  did  not  contemplate  the  bnainees  going 
on  for  any  length  of  time  after  the  wife's  death,  that 
what  he  does  direct  in  the  parenthesis  is  this : 
"Frcun  and  after  the  decease  of  my  wife,  or 
dniing  her  life,  if  she  and  the  majority  oE  my 
children  and  my  trostees  shall  think  it  proper 
and  expedient  so  to  do."  Now,  observe  wbat 
happens  there.  Having  given  his  wife  only  a  life 
interest  in  her  share,  becaase  there  is  no  portion 
of  the  corpns  given  to  her,  or  to  her  representa- 
tives absolutely,  she  does  not  take  in  any  sense 
absolately,  bat  after  her  death  her  representatives 
loae  the  inocnne  derived  from:  the  estate,  aad 
the  whole  bulk  of  the  property  goes  to  be 
Bcdd  and  divided  among  the  children — ^having 
done  that,  it  ocotus  to  Hm  testator  as  poasible  Aat 
during  his  wife's  lifetime  a  sale  may  be  desirable, 
and  be.  makes  a  provision  for  it,  which  I  think  is 
of  some  importanoe  with  reference  to  the  snb- 
seqaent  discretion  of  the  trustees.  He  says,  if 
that  is  done  in  my  wife's  lifetime  I  notice  th^ 
her  position  under  the  previons  part  of  the  will 
will  neoessanly  be  changed,  beoaase  then  she  will 
come  in  for  a  portion  of  the  oorpns  together  with 
her  children,  instead  of  having  solely  a  life 
interest.  That  being  the  case  he  thinks  it  de- 
sirable that  it  shoald  not  be  tiie  wife's  sole  voice, 
or  the  sole  voice  of  the  children,  or  the  sole  voice 
d  the  trostees  which  should  determine  that  such 
a  change  of  intereat  as  that  should  take  place. 
Therefore,  he  says,  if  it  is  sold  in  her  lifetime  it 
mnat  be  done  the  voice  of  the  majority  of  his 
children  and  his  trustees,  if  they  wink  proper 
and  expedient  to  do  so.  Now  there  is  no  such 
direeticm  about  the  majority  of  ttw  childnm  and 
the  tmstees  after  the  death  of  the  wife.  Yonr 
Lordships  will  observe,  if  the  respcmdents'  con- 
tention be  true,  what  a  praition  the  tmstees  are 
placed  in  with  referenoe  to  the  interest  of  the 
children.  If  they  are  to  have  an  absolute  dis- 
cretion, unfettered  by  any  msjority  of  the  voices 
of  the  children,  aai  unfettered  by  any  direction 
on  the  testator's  part,  it  is  left  to  them  to  say 
whether  or  nob  they  will  continue  the  business, 
the  position  of  the  fiunily  being  this :  two  cUldren 
having  died  without  issue  in  the  lifetime  of  the 
wife,  their  eharea  have  passed  over;  William 
Hdliaon  has  no  children,  his  brother  and  sister 
have  children,  so  that  thdr  shares  will  pass  over 
to  thor  children,  while  aooordiag  to  the  eon- 
Btniction  of  tha  respondents  his  would  be  limited 
and  confined  to  his  own  life,  and  afterwards  pus 
over  to  them:  wd,  moreover,  WilUam  Hobsou 
has  an  interest,  if  the  business  is  sold  to  the 
extent  of  5001.  in  value,  because  he  was  to  be 
allowed  to  buy  it  at  500£.  less  than  the  market 
price.  He  being  placed  therefore  in  a  position  in 
which  his  intereste  were  extremely  antagonistic, 
as  far  as  pecuniary  interests  went,  to  the  mtorest 
of  his  brother  and  sister,  would  be  left  to  be 
dealt  with  by  the  trustees  to  this  very  considera- 
ble extent  at  Iheir  discretion  solely,  without  any 
vsgaid  to  the  claims  that  he  might  have  to 
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have  the  property  so  managed  that  he  should 
not  lose  the  benefit  of  those  interests,  which  were 
in  the  first  instance  obviously  contemplated  for- 
him  by  the  wilL  These  considerations  would  lead 
me  to  tiiink  it  was  a  my  diffioolt  oonclusion  to 
arrive  at  to  hold  that  the  tmstoss  could  postpone 
the  sale  to  an  unlimited  period,  to  any  period  up- 
to  William  l^bson'a  death,  and  then  direot  a  sale 
without  giving  him  an  c^iportantty  of  making  the- 
purchase  for  the  500Z.  less  than  the  market  price, 
and  in  the  absence  of  any  issue  on  his  put  to- 
whom  the  share  which  be  would  lose  by  death- 
anterior  to  the  sale  should  pass  over  for  the 
benefit  of  his  family.  On  the  other  hand,  leaving 
out  the  parenthesis,  it  seems  to  me  as  plain  and 
simple  a  trust  aa  possible  for  a  sale  to  be  made, 
and  it  contains  an  expression  which  is  not  at  all 
unusnal,  leaving  a  certain  liberty  to  the  trustees 
as  to  the  mode  of  dealing  with  the  estate,  es< 
pecially  as  it  consists  in  part  of  a  newspaper, 
requiring  some  oonsiderable  extent  of  manage- 
ment in  the  proper  diaiK»itton  ai^  sale  of  it» 
That  is  left  to  the  disraretion  of  the  trostees  bat 
it  is  not  left  to  their  discretion  whether  tiiey  shall 
sdl  or  not.  It  is  a  trust  that  they  shall  sell,  bat 
when  they  do  sell  fault  is  not  to  be  found  with 
thorn  because  they  have  sold  at  a  later  period 
than  others  might  have  thought  beneficial,  if 
they  have  acted  with  proper  and  reasonable  dis- 
erwon.  The  word  "decide"  oocurrioff  later  ii^ 
the  will,  I  think  means  nothing  more  tnan  tbl^. 
Having  said,  if  a  sale  takes  place  during  my 
wife's  life  there  must  be  a  form  gone  through,  and 
more  than  a  form,  a  resolution  come  to  by  the 
majority  of  my  children,  and  the  trustees  in 
this  matter,  to  all  of  whom  I  give  a  voice ;  he 
then  says  if  it  takes  place  after  her  death  it  is  to 
be  at  the  discretion  of]  the  trustees ;  whether  it  be' 
in  the  wife's  lifetime,  or  whether  it  be  after  her 
death,  they  must  decide  what  is  the  right  moment 
in  th(^  reasonable  discretion,  for  the  sale,  which 
th^  most  effect  in  a  reasouble  tome,  espedaUj 
having  regard  to  the  circumstances  I  have  men- 
tioned as  to  the  interest  of  parties ;  the  testator 
having  said,  When  the  time  for  the  eale  has  come, 
whether  it  is  at  one  period  or  the  other,  I  mean 
William  Hobsou  to  have  5001.  That  seems  to 
me  a  strong  expression  of  intention  on  the  tes- 
tetor's  part  that  whenever  the  sale  takes  place  hia 
son  is  to  have  that  benefit;  but  I  cannot  under- 
stand it  to  imply  anything  which  gives  to  thc- 
trustees  anything  like  that  wide  discretion  which 
appears  to  nave  been  thought  by  the  court  below 
to  have  been  vested  in  them.  Still  lefs  can  I  come 
to  the  conolasion  to  which  Stuart,  Y.C.,  came,, 
in  which  he  was  afterwards  confirmed  by  the  Lords 
Justices,  that  this  was  not  a  trtist,  but  a  power 
for  sale.  I  hold,  on  the  ctuitrary,  that  it  is  a 
cUstinot  trust  for  sale.  Nothing  is  left  to  tho 
trustees,  but  that  discretion  of  dealing  with  it 
which  must  be  reasonably  expected  in  the  oondoot 
of  trustees  who  are  anxious  to  perform  their  duty. 
Supposing  that  this  is  not  a  power,  but  a  dis- 
cretion, in  tho  sense  in  which  I  use  the  word,  then 
it  is  possible  that  you  might  apply  the  doctrine  of 
Me  ArrowBmith'e  Tru§tt  (ttbi  sup.)  and  consider 
that  it  was  in  this  case  a  reasonable  time  for  the 
sale }  or  you  might,  following  other  cases,  say  that 
in  regard  to  the  expression, "  children  dying  before 
the  period  of  division,"  you  cannot  hold  that  to  be 
an  unlimited  period ;  and  that  the  reason^ilo  dis- 
cretion of  the  trustees  cannot  he  prolonged  to  aa 
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indefinite  time,  espeouUy  having  regard  to  that 
500L  claaae,  whioh  I  referred  to.  I  sbould  be 
'disposed  to  hold  that  it  osme  within  one  or  other 
a£  those  Tievrs.  Bat  what  seems  to  me  to  make 
the  whole  matter  clear  as  to  the  tmstees  ia  this. 
Almost  immediately  after  the  death  of  the  wife, 
Bnokton,  one  of  the  three  trnstees,  presented  a 
petition  to  the  court  setting  forth  a  desire  ex- 
Messed  the  ceaiuis  <jue  irvM  other  than  William 
Hobson,  and  one  of  the  trnstees,  Battison,  that  he, 
Bookton,  should  retire  from  this  tmst ;  and  he 
loays  for  a  sale,  and  asks  for  a  direction  by  the 
cooii  as  to  what  is  his  proper  oonne  to  pnmie. 
Kow  we  mnst  bear  in  nund  that  aoteiior  to  this 
petition,  there  had  been,  dnring  the  lifeiiine  of  the 
wife,  an  order  made  by  Stoarti  Y.Om  directing  an 
inquiry  whether  it  was  for  the  benefit  of  all  ps^iee 
that  the  busing  should  be  continued  or  not, 
instead  of  taking  the  course  (rf  the  minority  tit  the 
•children  and  the  trnstees  deciding  on  that  point ; 
and  there  was  a  finding  upon  Uiat;  and  then 
BncktoU;  the  wife  bdng  dead,  prays  for  a  sale. 
William  Ebbson,  as  of  course  was  shown  by  his 
snbsegoent  petition,  was  also  desirous  that  there 
should  be  a  sale.  There  were,  therefcnre,  two  oat 
of  the  three  trustees  desirous  that  a  si^e  should 
then  and  there  take  place.  The  court  then  again 
inquired  whether  it  would  be  for  the  benefit  tx  all 
parties.  That  does  not  mean  that  1^  court 
irisfaed  to  altar  the  rights  of  all  the  parties  who 
might  have  acquired  vested  interests  by  the  deatii 
of  the  widow  and  the  postponement  of  the  sale, 
daring  whioh  those  rights  woold  be  seriously 
■effected;  bat  it  means  merely  this,  that  taking 
tiie  rights  and  interests  of  all  parties  under  the 
will  as  remaining  unaSeoted  by  the  inquiry,  what 
is  best  for  their  beuefit ;  their  rights  will  remun 
«zaetly  aa  before,  and  will  have  to  be  determined  by 
the  true  construction  of  the  will.  Assuming  that 
the  court  was  right  in  coming  to  the  conclusion 
that  it  was  for  the  benefit  of  wl  parties,  inclading 
William  Hobson,  that  there  shall  not  be  a 
sale,  it  seems  to  mo  quite  clear  that  the 
inquiry  would  make  no  difference  whatever 
in  the  construction  we  oiight  to  put  upon  the 
rights  which  aocrae  to  all  parties  under  the  will, 
whatever  arrangement  may  have  been  made  by 
the  court,  for  the  sake  of  the  convenience  of  tlw 
«atate.  I  think  that  is  the  view  we  ouf^t  to  take 
of  an  inc|niry  of  thiUi  kind  directed  by  the  court, 
and  having  come  to  the  conclusion  that  William 
Hobeon  did  certainly,  notwithstanding  the  clause 
about  children  dying  before  the  period  of  division, 
acquire  an  interest,  if  not  before,  according  to  the 
view  adopted  in  the  case  of  ArrowBmiih's  Trusts 
{ubi  aup.),  at  least  after  the  presentation  of  the 
petition,  when  he  and  Buckton  desired  that  a  sale 
should  take  place,  I  see  nothing  at  sll  that  can 
be  h^d,  upon  the  &ce  of  this  wiU,  to  displace  that 
interest,  and  therefore  it  seems  to  me  that  the 
decision  which  has  been  come  to  by  Stoi^,  V.C, 
in  the  first  instance,  and  by  the  Lords  Justices 
afiSnning  him,  cannot  be  a  rig^t  conolnsiim.  It 
ia  a  rerf  singalar  mrcamstanoe  in  this  case  that  a 
different  view  shonld  have  bem  taken  with  regard 
to  the  other  part  of  the  teatabor's  propraiy.  He 
baa  put  them  all  evidently  into  one  fund,  and  it 
does  seem  to  me  a  very  singular  construction 
whioh  would  sever  one  part  of  this  property  from 
the  other.  The  Tesnlt  of  the  decision  Greedy 
oome  to  ia  this,  that  a  separate  inqairy  seems  to 
btm  been  neoeaaary  with  rfl|^rd  to  a  varied  of 


the  portions  of  the  testator's  property,  and  a  very 
difEerent  result  is  applied  to  one  class  of  the  pro- 
perty from  that  whioh  is  ^plied  to  the  oumt, 
although  the  whole  appears  in  the  will  to  be  gtvea 
over  to  one  class,  and  to  be  intended  to  be  divided 
aa  for  one  class.  I  cannot  think  that  any  suob 
conduBion  could  have  been  arrived  at,  had  it  not 
been  for  the  unfortunate  course  which  this  case 
has  taken.  It  has  been  brought  before  the  court 
in  half  a  dosen  different  ways  at  half  a  dosan 
different'times,  under  varying  tnrcumstanoes,  and 
Uke  court  has  never  had  a  olear  exposition  of 
whole  will  to  fasten  its  judgment  upon,  but  it  baa 
been  asked  to  pronounoe  first  on  one  point,  and 
then  on  aaothw»  nntil  in  tba  end  the  whole 
general  scope  of  ^e  teatatoi'a  will  aeons  to  ma^ 
with  great  respect  to  the  Lord  Josttces,  to  have 
been  lost  sight  of. 

Lord  O'&QAN. — My  Lords,  although  I  do  con- 
cur, I  cannot  say  that  I  concur  undonbtingly  in 
the  obnolusion  of  my  noble  aujcl  learned  friends. 
The  first  judgment  of  the  Lords  Justices  seems  to 
me  from  the  observations  of  Hall,  Y.O.,  to  have 
impressed  that  learned  judge  as  oonveying  an 
opinion  in  the  main  matter  before  us  different 
from  that  which  their  second  judgment,  founding 
itself  on  their  first,  indicates  aa  having  been 
expressed  in  the  latter.     But,  however  this  mar 
have  been,  the  qneatioa  is  one  of  those  in  whicu 
we  are  fcmsed  to  mA.  tiie  feme  oonstrection  of  a 
dooameot,  in  the  abaenoe  oi  the  means  of  deters 
mining  with  absolute  certaintiy,      the  ezeroiae  of 
common  sense,  guided  by  the  ordinary  meaning 
of  language,  and  the  oircumBtaoces  of  each  parti- 
cular case,  and  with  each  light  as  may  be  gained 
from  legal  principles  in  asoertainio^  the  probable 
intention  of  a  testator.   Endoavounng  in  this  way 
to  interpret  a  difficult  will*  I  concur,  with  hesita- 
tion, in  the  proposed  resolution.   It  is  to  be 
observed  that  the  literal  meaning  of  the  words  we 
have  to  construe  is  not  insisted  on.   The  provi- 
sion that  if  any  of  the  children  shall  die  "  before 
he  or  she  shall  have  received  his  or  her  share" 
of  the  truBt  estate  is  not  interpreted  in  the 
judgment  under  appeal  as  if  it  meant  to  point  to 
an  actual  receipt  of  the  share,  as  in  the  case 
of  MarUn   v.  Martin  (L.  Bep.  2  Eq. 
whioh  ia  very  different  from  that  before  na; 
but  the  word  *'  recdved  "  is  held  by  the 
Lords  Justices,  and  rightly  held,  to  have  the 
meaning  of  "  de  faeto  received  or  de  ^ure  receiv- 
able;" and  if  such  an  interpretation  can  be 
admiBsible,  the  only  question  really  is,  at  what 
time  were  the  sharies  de  jw6  receivable  ?   If  at 
the  death  of  the  widow,  or  twelve  months  after- 
wards, eadit  guaeBtio.   The  fact  of  the  non-receipt 
becomes  immaterial,  and  the  judgment  of  the 
Yice-Ch^Dcellor  is  sustained.    It  seems  to  me, 
obiicare  as  the  phraseology  is,  that  it  sufficiently 
indicates,  accoiding  to  the  view  of  the  Vice-Ohan- 
oellor,  the  creation  of  a  trust,  and  not  the  creation 
of  a  power ;  of  a  trust  to  sell  "  all  the  real  and 
personal  estate  and  the  trade  or  profeBsion "  of 
the  testator,  aoomnpanied  by  a  **  discretion  "  in  the 
trustees  as  to  the  time  and  manner  of  the 
selling;  and  I  think  that  the  word  "dBaide"itt 
ft  subaequent  part  of  the  will  may  fiurly  be  taken 
to  point,  not  to  a  capricious  or  unlimited  oapaoi^ 
(faction  or  postponement,  bntto  the  ezeroise  of 
the  discretion  in  fixing  judiciously  the  period  loe 
the  fulfilment  of  the  trust  to  sell.   And  I  do  not 
conoesve  that  tiie  mere  fact  of  t^e  nozt«sitecrotQj|iB 
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presont  time  prevents  the  vesting  of  sharea.  I 
quite  agree  that  if  the  tentator  bad  aneqairocally 
C3:pre8sed  a  contrary  intention  it  would  have  been 
our  duty  to  carry  it  into  effect.  Bat  as  the  matter 
Htands  I  think  we  are  driven  to  consider  bis  whole 
will  in  relation  to  the  circumstances  with  which 
be  was  dealing ;  and,  so  considering  it,  I  do  not 
feel  obliged  to  attribate  to  him  the  contempla- 
tion of  an  indefinite  postponement;  of  the  sale ;  of 
the  keeping  his  legatees  in  a  state  of  donbt  and 
uncertainty,  perhaps  tot  all  their  lives ;  of  giving 
to  his  trustees,  or  to  a  single  (me  of  them,  the 
power  to  nullify  his  beqneat  at  their  or  his  absolute 
pleasure ;  or  of  the  |)reTeDtion  of  the  ascertain- 
ment oC  the  beneficiaries  really  to  take,  while 
trustee  might  sncceed  trustee  in  a  lengthened, 
series.  It  may  be  that  an  absolute  intestacy 
might  not  be  wrought,  as  was  suggested  by  Mr. 
Karslake,  but  the  view  of  the  respondents  would 
make  possible  and  probable  ench  a  delay  of 
vesting,  to  the  prejudice  and  confusion  of  the 
legatees  and  their  families  as  in  my  opinion  the 
law  should  not  and  will  not  oountenance  without 
coercive  reason.  The  cases  of  Hitichin  t.  Man- 
ningttni  {ubi  sup.)  and  Ehoin  t.  Eltoin  {vbi  swp.) 
certainly  silstain  this  view.  In  the  finrmer  the 
gift  over  was  defeated  beoanse  tibe  purpose  wss,  in 
the  words  of  the  Lord  Chanoellor  "  nnreasouable," 
because  it  was  "all  too  nnoertain;"  and  the  un- 
certainty and  difficulty  of  ascertaining  the  intent 
which  operated  there  exists  also  in  the  case  before 
ns;  while  in  the  lattOT  a  different  rule  was  reach^ 
becanse  the  intention  was  declared  with  a  "  defi- 
nite certainty,"  which  does  not  here  compel  ns 
to  an  injurioas  decision.  To  jnstify  this  reason- 
able -view  I  do  not  think  it  necessary  to  strike  any 
words  out  of  the  will,  or  to  depart  further  from 
its  verbal  effect,  or  to  give  it  any  more  flezibiliti^ 
than  is  involved  in  the  alternative  meaning  attri- 
buted to  the  word  "  received "  by  the  Lords 
Justices,  and  accepted  at  the  Bar.  Besides,  it 
seems  to  me,  thst  tne  will  contains  indications  of 
the  testator's  intention  with  refiarence  to  the 
newspaper  property  whioh  peranasivelv  support, 
the  construction  of  the  'Vice-Cbancellor.  The 
"  discretion  "  given  to  the  tmstees  is  not  to  carry 
on  the  business,  but  "  to  sell  and  absdately  dis< 
pose  of  all  my  real  and  person^  estates,  and  my 
trade  and  profession,  and  the  |p>odwiU  thereof. 
And  these  words  pnt  the  real  and  personal  estate, 
and  the  trade  of  the  journalist  on  precisely  the 
same  footing,  and  indicate  that  they  should  be 
dealt  with  in  the  same  way.  If  the  real  and  per- 
sonal estate  only  had  been  mentioned,  I  appre- 
hend that  there  could  have  been  little  controversy 
as  to  the  eiistenoe  of  a  trust  to  sell,  and  that 
the  observations  of  Lord  Q^nrlow,  L.C.,  in  Hut- 
chin  T.  Mannington  (uH  »up.),  would  have  had 
clear  application ;  "  where  there  is  a  trust  that  is 
always  ctmsidered  to  be  done,  which  is  ordered  to 
be  done."  And,  agun, If  the  testator  had  given  a 
real  estate  in  the  same  way,  it  would  net  depmd 
upon  the  trustee  to  sell,  nor  upon  his  dimori- 
ness."  Pressed  by  this  consideration,  the  re- 
spondents vigoronai^  contended  that  the  testator 
had  in  view  a  distinction  between  his  business 
and  bis  real  and  personal  estate,  and  desired  that 
they  should  be  dealt  with  in  difibrent  ways ;  and 
it  was  BQggested  that  even  if  the  Lords  Justices 
were  wrong  as  to  the  iVeehold  and  personal  pro- 
petty,  they  were  right  as  to  the  newspaper.  But 
I  fail  to  disravffl-  this  diffwence  in  the  terns  ^ 
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the  will,  or  the  reason  of  the  thing.  True  it  is,  as 
was  ably  urged,  that  the  business  might,  from  its 
pecnliar  nature,  require  a  different  exercise  of 
discretion  from  the  freehold  or  the  personalty; 
bnt  those  again  mig^t  require  a  difference  as 
between  themselves ;  and  I  am  not  satisfied  that 
there  was  any  such  distinoUon  in  the  mind  of  the 
testator  as  wonld  warrant  a  dealing  with  them  for 
the  purposes  of  this  ease  on  different  principlea. 
It  was  ni^^  by  i£t.  Dickinson,  that  the  prenil- 
ing  idea  of  the  will  r^^rded  the  coutinuanoe  of 
the  newspaper ;  and  his  inference  from  that  wonld 
seem  to  tend  to  the  justification  of  the  indefinite 
postponement  of  the  sale,  involving  nnlrmited 
delay  in  the  settlement  of  the  rights  of  the  parties, 
and  the  ascertainment  of  the  beneficiaries  entitled 
to  tdce  advantage  of  them.  But  that  the  testator 
had  no  such  view  of  splitting  up  his  property 
when  the  time  of  distribution  should  arrive,  seems 
intimated  not  only  br  the  identical  treatment  of 
the  real  and  personal  property  and  the  business, 
to  which  I  have  already  adverted,  but  by  the 
marked  distinction  so  forcibly  pnt  by  Mr.  North, 
between  the  provisions  affecting  the  newspaper  ' 
during  the  life  of  the  testator's  wife,  and  after  her 
decease.  As  to  ^e  business,  the  tnutees  are  to 
carry  it  on  during  the  lifb  of  the  wife ;  during  her 
life  aooonnts  are  to  be  rendered,  and  distributions 
made;  the  newspaper  is  to  be  maintained  by  ad- 
vances of  money,  and  a  reserve  fund  is  to  be 
created.  In  the  fiK»  of  these  arrangements,  it  is 
impossible  to  say  that  the  business  was  not  to  be 
continued  during  the  life  of  the  wife.  But  after 
her  death  there  is  an  end  of  all  this  complicated 
machinery.  The  single  provision  is  for  the  sate 
of  all  the  testator's  property,  and  for  the  distri- 
bution Of  the  proceeds.  May  noti  this  manifest 
distinction  be  fsirly  taken  to  imply  a  difference  in 
the  testator's  purpose  with  respect  to  the  business 
during  the  life  and  after  the  death  of  his  wife,  and 
a  design  that  it  should  cease  to  be  carried  on,  and 
be  absolutely  sold  like  his  other  property,  at  the 
earliest  moment,  when  his  trustees,  in  their  dis- 
cretion, should  be  abto  to  dispose  of  it  to  reaam- 
iU)le  advantue?  The  respondents  appear  to  mo 
to  have  fiiiled  in  their  attempt  to  escape  the  effeot 
of  the  anoertainty  involved  in  their  construction, 
or  to  ^owthat  the  testator  meant  his  business, 
after  his  wife's  death,  to  be  dealt  with  differently 
ttom  his  freehold  and  personal^.  The  clause  as 
to  the  right  of  pre-emption  in  his  son  only  regu- 
lates the  price  to  he  received  when  the  sale  should 
be  resolved  on,  bnt  not  at  all  the  period  at  whioh 
that  sale  should  take  place.  On  this  view  of  the 
case  I  am  content  to  rest  my  judgment,  hot  it  is 
well  sustained  also  by  the  effect  of  the  difference 
between  the  trustees,  the  invocati(m  of  the  court, 
nnd  its  active  intervention,  which,  with  their  legal 
consequences,  were  pressed  on  the  attention  of 
the  House.  Bub  h<dding  the  reasons  I  have  given 
suffident  and  satisAwtory,  I  do  not  wish  to  occupy 
time  nnneoeasorily,  and  1  express  my  ocmonrrenoe 
with  the  noble  and  learned  lords  who  have  pre- 
ceded me. 

Lord  Selborne.-'  Uy  lords,  after  what  has  been 
stated  by  the  noble  and  learned  lords  who  have 
preceded  nae,  I  think  it  is  sufficient  to  state 
shortly  as  to  several  points  in  the  case  the  con- 
clusions only  at  which  I  have  arrived,  and  an  to 
which  I  must  confess  I  have  felt  no  doubt  or  diffi- 
culty from  the  commencement  of  the  argument. 
First,  then,  I  think  that  the  dedaraticm  contained 
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in  the  order  of  Stuart.  V.C..  of  the  24th  Nor.  1870, 
was  erroneons,  and  ought  not  to  have  been  made. 
Whatever  might  be  the  trae  oonBtmction  of  the 
will  on  the  point  dealt  with  br  that  declaration, 
the  coort  bad  fall  power,  on  the  hearing  of  the 
petition  then  before  it,  to  postpone  a  sale  of  the 
newspaper  baainesa  and  of  the  real  estate  of  the 
testator,  if  it  appeared,  as  it  did,  to  be  for  the 
benefit  of  all  purties  interested  to  do  so,  altbongh 
one  the  eeatuia  que  iruat,  William  Hobson,  who, 
besides  his  interest  imder  the  will,  had  an  t^itiou 
to  pnrohase,  asked  for  an  immediate  sale. 
Seoondh-,  I  am  of  (qnmon  that  there  waa  nnder 
this  will  an  absolnte  and  imperative  tnut  for  sale, 
taking  eflect  from  uid  immediately  atter  the 
death  of  the  widow,  ^thongh  with  a  discretion 
both  as  to  the  manner  and  as  to  the  time  of  sale, 
whi^  was  in  my  <^inion  to  be  reanoni^ly  ezer- 
osed  by  the  tmstees  for  the  porpose  of  execnting, 
and  not  of  defeating  that  trnst  for  sale.  14'ext,  I 
am  vei^  clearly  of  opinion  that  there  was  under 
this  will  one,  and  only  one,  period  at  which  the 
corpus  of  the  testator's  estate,  directed  by  him  to 
be  sold,  became  tie  jure  distribntable,  that  period 
being  tiie  time  of  the  widow's  death.  The  counsel 
for  the  respondeots  relied  much  upon  the  words 
in  the  olaoae  giving  the  scms  an  option  to  par- 
bbase  the  newspaper,  '*  in  case  nnder  the  clause 
hereinbefbre  nmtamed  it  shall  be  agreed,  or  any 
trasteea  or  trastee  shall  decide,  to  sell  my  stock- 
in-trade  a^d  partnership  of  ibB  Leedt  Times 
newspaper,  and  my  sons  or  any  of  them  shall  1^ 
writing  offer  to  purchase,"  Ac.  These  words,  it 
was  argned,  prove  that  there  was  to  be  no  sale  of 
^e  newspaper  unless  the  trustees  should  eo 
decide.  I  am  not  of  that  opinion.  So  iar  as 
those  words  contemplate  an  event  contingent  and 
not  certain,  it  is  to  be  observed  that  tbe  event  so 
spoken  of  is  a  complex  one,  not  simply  a  decision 
by  the  trustees  to  sell,  but  together  with  that  an 
o»er  by  one  or  more  of  the  sons  to  purchase. 
This  compter  event  might  never  happen,  although 
the  trustees  might  not  only  be  bound  to  sell,  but 
mi^ht  actually  sell  the  newspaper.  The  tmstees 
having  a  reasonable  discretion  to  exercise  as  to 
the  time  ci  sale,  there  ooaU  be  no  actual  sale  till 
Ibey  decided  to  sell,  alUiotig^  tbe  trust  was  abso- 
lnte; and  these  words,  ftom  their  association  with 
the  alternative  of  a  side  by  agreement  are  used  as 
descriptive  only  of  a  sale  after  the  widow's  death, 
when  the  time  of  selling  would  depend  on  the 
ade  discretion  of  the  trastees,  as  compared  with 
a  sale  in  the  widow's  lifetime,  wheu  it  would  also 
depend  upon  the  consent  of  other  persons.  This 
clause  gives  no  new  or  separate  power  at  all  as  to 
the  newspaper  property ;  it  simply  refers  to  a  sole 
*'  under  the  clause  hereinbefore  contained."  If  it 
could  be  held  to  reduce  tbe  preceding  clause,  so 
far  as  relates  to  tbe  newspaper  property,  from  a 
trust  to  a  mere  power  of  sale,  it  must  have  tbe 
same  effect  with  respect  to  all  Uie  rest  of  the  testa- 
tor's real  and  personal  estate.  Any  snob  infer* 
enoe  from  sncn  words  seems  to  me  not  only 
nnneeessary  but  altogether  nnreawnable.  In  a 
later  daose  the  testator  directs  that  nntil  tXl  his 
real  and  personal  estates  should  be  sold  and  con- 
verted into  money,  the  trustees  should  pay  to  the 
CMfww  que  trttat  the  income  of  such  part  thereof 
MS  sfaonld  for  the  time  being  remain  unsold  or 
unconverted.  This  shows  clearly  enough  that 
the  testator  fully  understood  that,  in  tbe  course 
of  the  execution  oi  the  trusts  of  the  will,  it  might 


be  found  necessary  or  convenient  to  sell  different 
parts  of  his  property  at  different  times,  and  that 
he  intended  to  provide  for  that  case.  But  it  con- 
firms, raUier  than  otherwise,  the  condnaion  that, 
snbject  to  the  exercise  of  a  reasonable  discretion 
as  to  time,  be  intended  everything  to  be  sold. 
These  points  bong  ascertained,  we  are  brought  to 
the  consideration  of  the  divesting  clause  intro- 
duced bv  these  words :  "  And  in  case  any  of  my 
said  ohildren  shall  survive  my  said  wife,  and  die 
before  he  oe  she  shall  have  reomved  his  or  her 
shwe  of  my  said  trust  estate"  &o.  lliese  words, 
in  their  primA  faeie  natural  sense,  from  which 
there  is  nothing  in  the  context  to  authorise  any 
departure,  relate  to  the  death  of  a  child  during 
the  interval  between  the  death  of  the  widow,  and 
the  time  when  that  child's  share  mi^bt  be  actually 
received,  or  at  least  de  jure  receivable.  It  was 
decided  in  Sutchin  v.  Mannington  {ubi  8i«>.), 
and  Martin  v.  Martin  {ubi  eup.),  that  such  a 
divesting  clause,  if  it  refers  to  the  time  of  actual 
receipt,  is  too  uncertain  and  indefinite  to  be 
capable  of  bein^;  earned  into  effect.  Lord  Lough- 
borough said,  in  the  former  of  those  cases,  that  it 
would  be  contrary  to  common  sense  to  make  tbe 
divesting  of  a  vested  interest  depend  upon  the 
caprice  or  npon  the  dilatorinees  of  tbe  trustee  to 
sell;  that  in  some  way  the  properly  might  be 
sold  immediately;  Hat  the  court  would  not 
inquire  when  a  real  estate  might  have  been 
sold  with  all  possible  diligence,  bat  always 
in  such  a  case  conadered  it  as  sold  the  mo- 
ment the  testator  was  dead  (there  the  trust  fw 
sale  came  into  operation  on  the  death  of  the 
testator);  that  wnere  there  is  a  trust  that  is 
always  considered  in  equity  as  done  which  is 
ordered  to  be  done;  and  that  the  court  cannot 
measure  the  time.  It  might  be  added,  that  when 
there  is  an  equitable  title  vested  in  possession, 
without  any  preceding  intflrest,  the  possession  of 
the  trustee  becomes,  in  the  view  of  a  court  of 
equity,  the  poesession  of  the  cestui  que  trust;  and 
tiiat  there  is  no  sound  distinction  in  principle 
between  tbe  extension  of  trust  property  in  specie 
for  the  benefit  of  the  ceetui  que  Inut,  tboi^h  di- 
rected to  be  converted  by  the  will,  and  the  actual 
reonpt  of  th^  property,  in  any  way  consistent 
with  ^e  continuance  of  a  leg^  estate  in  the  tras- 
tee the  cestui  que  fnuf.  It  was  argued,  how- 
ever, that  when  sale  was  the  medium  by  which  the 
testator  meant  the  ceetui  que  trust  to  be  put  into 
possession  of  their  sbsres,  and  when  the  tmstees 
bad  power  to  sell  at  such  time  as  in  their  discretion 
they  might  think  fit,  the  event  in  which  tbe  divest- 
ing was  to  depend  mi^ht  be  rendered  certun  by  the 
exercise  of  the  discretion  of  the  trustees  ;  and  that  no 
Rharewas(2e^'urereceivableuntil  that  discretion  bad 
been  exercised.  I  cannot  accede  to  this  reasoning. 
The  event  spoken  of  in  the  will  is  not  the  oomple- 
tion  of  any  particular  sale  of  particular  property, 
or  any  other  definite  act  to  be  done  by  the  tras- 
tees, but  is  the  death  of  a  child  before  reoeivuuf 
**  his  or  her  share  '*  of  the  trust  estate,  in  whi(£ 
case  "  snch  share  '*  is  given  over.  The  share  is 

rken  of  by  tbe  testator  as  a  whole.  A  divesting 
ISO  ef  this  nature  ought  to  be  coustraed 
strictly ;  certainly  it  ought  not  to  be  extended  to 
any  case  not  properly  described  by  the  words, 
according  to  their  reasonable  interpretation.  'There 
might  be,  and  the  testator  takes  notice  of  it,  as 
many  sales  at  different  times  as  there  were  items 
of  sideabto  propwty,  aocording  to  th&exw(»sefof 
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their  diioreMoii  hy  tiie  trnatees.  How  can  ife  be 
said  that  this  testator  has  dedarad  with  reasonable 
certainty  an  intention,  eitbw  that  part  of  a  share 
shonld  go  over  when  the  whole       not,  which  is 
the  oonclnsion  of  the  liOrds  Justices,  or  that  the 
whole  share  should  go  over  in  case  of  the  death  of 
a  child  while  any  part  of  his  property  was  retained 
by  the  trustees  nnsold,  although  payments,  which 
in  that  case  would  have  to  be  refunded,  might 
have  been  preriously  made  on  accoant  of  ^at 
share  P   It  would,  in  my  jadgment,  be  more  rea- 
Eonable  to  bold,  since  no  part  of  any  share  could 
rightfnlly  be  received,  except  by  virtue  of  a  title 
to  the  whol^  that  the  lighttul  receipt  of  any  part 
would  be  eqnivalent,  for  the  purposes  of  this 
clause,  to  the  receipt  of  the  whole ;  and,  as  the 
Lords  Justices  have  held,  that  William  Hobson 
had  at  the  time  of  his  death  a  right  tantamount  in 
equity  to  aotoal  reonpt  to  one>third  share,  not 
only  of  the  pdioy  moneys  and  other  moneys  then 
actually  realised,  but  even  of  the  valae  of  the 
copyholds  whioh  bad  been  only  ordered  to  be  sold, 
and  not  actually  sold  in  his  lifetime;  this  viow 
would  be  fatal  to  the  respondent's  case,  even  if  the 
divesting  danee  so  construed  could  receive  effect. 
I  see  no  groond  for  holding  that  the  conversion 
directed  by  this  will  was  in  suspnnBe  till  the  end 
of  twelve  months  after  the  widow's  death.  On  this 
one  point  I  differ  from  the  decision  of  Hall,  Y.C. 
I  thmk  it  right  to  add,  that  even  if  in  some  of 
the  qnestions  in  this  case  I  had  taken  a  view  dif- 
feirent  from  that  which  I  have  expressed,  I  should 
have  been  of  opinion  that  the  discretionary  powers 
of  the  trustees  came  to  an  end,  if  not  when  the 
decree  for  administration  waa  made  in  the  suit, 
certainly  when  the  (jrder  of  Stuart,  Y.C,  of  the 
24th  Not.  1870  was  made.  I  should  have  thonght 
that  from  the  date  of  that  order,  at  all  events,  the 
court  most  be  deemed  to  have  carried  on  the 
bunness  for  the  benefit  and  in  the  interest  of  those 
persons  who  would  have  been  then  entitled  to 
the  proceeds  if  ic  had  been  actually  sold,  as 
much  as  if  they  had  then  elected  to  take  their 
several  shares  of  the  newspaper  in  specie  without 
reversion,  and  had  been  put  into  possession  of 
those  shares  by  the  order  of  the  court.   I  cannot 
reconcile  the  conclusion  that  the  operation  of  the 
divesting  clanse  as  to  the  newspaper  property  was 
prolonged  by  that  order  as  ag^ainst  WilUam  Hob- 
son,  with  the  express  declaration  of  the  opinion  of 
the  coart  that  it  iras  "  for  the  benefit  of  all  per- 
sons interested  that  the  bnsiness  of  the  Leeds 
Times  should  not  then  be  sold." 

Order  appealed  from,  reoened,  and  order  of 
HaU,  V.C.,  reikored  with  a  variation. 
Solicitors  for  the  i^pellant,  WkUakerw  and 
Woolbert. 

Solicitors  for  the  respondents,  W.  A.  Solcomhe, 
agent  for  2*.  E.  Jones,  Manchester ;  Bell,  Brod- 
rick,  and  Oray,  agents  for  Sopps  and  Bedford, 
Leeds ;  S.  B.  Clarke  and  Son,  agents  for  Dunning 
and  Kay,  Leeds. 
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COURT  OF  APPEAL. 

SITTINGS  AT  LINCOLN'S  INN. 

Oir  AFEUL  V3X3X.  THE  ADIOKUIIT  DlVinOir. 

(Before  James^  L.J.,  BAOOALL&y,  J.A.,  and 
Lush,  J.) 

Thursday,  May  4. 
Caugo  ex  'WoosUHG.(a) 
Salvage — Qovemment  ship  as  salvor — AgrestnetU 
— Validity  of — Merchant  Shipping  Act  1864 
(17  ^  18  Vict,  c  104),  sect.  484. 
Although      eaptaitts,  ojSieers,  and  crexos  of  Qoven^ 
ment  <ft^  are  entidei  to  be  remunerated  for 
salvaga  sarmcea  to  the  same  aiieat  as  officers  and 
crews  0^  merchant  vessds  would  be  rewarded 
wtder  eunilair  eirametaneeSf  they  are  not  entitlsd 
to  impose  terms  upon  the  persons  whose  property 
they  seHee,  and  refuse  to  render  osns^oncs  tuilen 
tliose  term*  are  accepted. 
An  agreement  so  imposed  by  ike  captain  of  a 
Qovemmmt  ship  upon  the  master  of  a  ship  in 
distress,  by  whioi  tns  loiter  becomes  hotmd  to  pay 
a  fixed  sum  for  services  to  he  rendered,  not  mertiy 
by  the  officers  and  crew,  but  by  tJie  Qovemment 
ship  also,  is  invalid,  as  the  services  of  tite  sk^ 
are  not  to  he  rewarded  under  the  MerekasU 
Shipping  Act  1854,  aeot,  484. 
Sembte,  that  the  officers  and  crew  of  a  Qovemment 
ship,  ordered  by  Qovemment  to  render  salvage 
aseietaneej  have  no  rigJU  to  make  any  agreement 
with  the  master  of  the  distressed  vess^  ixs  lo  the  ■ 
amount  qf  (heir  reward. 
A  mead  owned  by  the  Bombay  Qovemment,  and 
manned  by  uneovenanted  servants  of  that  Qovem- 
ment, whme  officers  carry  no  Quesn  s  eommunon, 
is  a"  ship  belonging  to  Mer  Majesty,"  within  the 
meaning  of  the  Merchant  Shipping  Act  1854^ 
and  no  salvage  reward  is  recoverable  in  respect  of 
services  rendered  by  sueh  a  vessel. 
This  was  an  appeal  from  a  decree  of  the  High  Conrt 
of  Admiralty  of  England,  in  a  cause  of  salvage  in- 
stituted on  behalf  of  Capt.  Elton  and  the  officers 
and  crew  of  the  Kwangtung,  of  the  Bombay 
Marine,  against  the  cargo  of  the  steamship 
Woosung. 

Capt.  Elton  and  the  other  pliuntiffs  were  uncove* 
nanted  servants  of  the  Bombay  Grovemment,  the 
officers  not  holding  a  Queen's  commission,  but 
performing  duties  analogous  to  those  of  the 
ofiicers  and  crews  of  despMoh  boats.  ,Tbe  TToosun^ 
was  wrecked  in  the  Bed  Sea,  and  news  of  toe 
wreck  was  sent  to  Londcm,  when  application  ma 
made  for  assistance  to  the  Indian  Oovemment. 
The  Secretary  of  State  for  India  tel^raphed  to 
the  Besident  at  Aden  to  send  a  gunboac  to  protect 
the  property,  if  he  thought  it  necessary.  In  ao- 
cordanca  with  these  instructions,  the  Biesideat  at 
Aden  directed  the  Kwangtung  to  proceed  to  the 
asBiBtance  of  the  Wooswng,  giving  Capt.  Elttm  the- 
iosbroctions  contained  in  the  following  letter  t~ 

Sir,— I  have  the  honour  to  aanex  for  jom  informatioa 
a  note  xeapwting  the  steamship  Woosunn,  on  the  island 
o(,£ot»ma,  aad  to  requflBt  that  joa  will  prooeed  to  tho 
spot  at  fall  ipeKL  after  landing  the  relief  detaohment  at 
^rim.  Ton  will  notise  the  Wooaung  is  said  to  be 
holed  la  several  fdaoes,  and  to  be  fall  nt  water.  If 

(a)  Bepottedhf  jAMBiP.  AenxAU,  as».BaRM«E«ta».  , 
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pxaotioabto,  jom  lAaj  at  Kotama  for  lalTftge  aetrioeB 
uonld  not  «Z0Md  to^-ttgkt  faomi,  u  jova  mtly  refcnrn 
to  ^rim  u  dsBfamble,  t«  oonrer  ^  Aden  tli»  released 
dataduoflst  of  tlie  Sad  OEOoadien,  and  othw  details. 
The  f  won; fwi;  can  xetora  to  Eotama,  if  it  ibonld  ba 
eonndeied  adrisable  on  the  raoeipt  of  joar  rapert,  bat 
faon  tha  condition  of  tha  ahip  it  iaaau  doobtf  nl  wliather 
maoli  cargo  can  be  aaiTad. 

The  KtDongtwng  did  proceed  to  the  wreck,  and 
resoned  mncu  of  the  cu;ga  Copt.  £Itoii,  howerer, 
deolined  to  undertake  the  Mmce  except  nnder  an 
arreemeDt,  trhich  was,  after  mncfa  diacnasioD, 
signed  fay  ibe  master  of  the  Wootung,  by  which  the 
plamtiffa  were  to  have  half  the  proceeda  of  the 
property  aalTed.  This  agreement  was  npheld  by 
tlie learned  Jndge  nl  the  Bigh  Court  of  Admiralty 
(EKr  S.  Phillimore)  and  from  his  decree  the  ownem 
the  cargo  appealed. 

The  facts  and  argamenta  are  fully  set  oat  ia 
ibe  report  of  the  case  below :  (33  L.  T.  Kep.  N.  S. 
394  i  3  Asp.  Hot.  Law.  Cas.  50). 

Sir  H.  Jamet,  Q.O.,  Cohen,  Q.O.,  and  Phillimore 
{or  the  appellants. 

SuU,  Q  C,  HertcheU,  Q.C.,  and  Edwyn  Jones 
for  the  respondents. 

Juaa,  L.  J. — I  am  ot  opinion  that,  having  regard 
to  the  admitted  cironmstanoea  of  the  case,  this 
agreement  cannot  stand  as  a  final  measore  of  the 
amoont  to  be  paid  as  a  remoneration  to  the  cap- 
tain, o£Boer8,  and  crew  of  the  ship  Kwan^lung. 
The  ciroTunatances  of  the  case  seem  very  simple. 
The  ship  Wootung  was  wrecked  on  a  reef  in  the 
Bed  Sea,  and  was  in  a  position  of  imminent  peril. 
The  lives  of  the  passengers  and  crew  were  saved, 
bat  as  far  as  the  ship  itoelf  is  concerned,  she  was 
in  mcb  peril  that  she  never  was  rescued,  but  went 
to  pieoea»and  the  cargo  waa  got  oat  of  her  when 
aha  waa  on  the  reef  in  this  state  <^  the  most  immi- 
nent periL  That  being  so,  it  so  happened  that  in 
conseqnenoe  of  a  passing  ship  coming  up,  a  com- 
rannicatiou  was  made  to  Loudon  to  oerlain  persons 
interested  in  the  ship  and  cargo,  in  the  position 
in  which  she  then  was,  and  therenpon  the^  wrote 
to  tiia  India  Office,  and  the  resmt  of  this  com- 
mnni^tion  was  th£^  the  office  gave  directions  to 
the  prqjer  aathorities  at  Aden  to  send  a  ship  to  the 
raacue  of  the  Wooaung.  A  letter  had  been  written 
by  the  agent  of  the  Salvage  Association,  making 
offers  to  raimburse  the  expenditure  for  coal  con- 
snmed  on  board  the  ship  to  be  sent,  and  to  make 
presents  to  her  officers  and  crew.  It  was  con- 
tended by  Sir  Henry  James  that  this  amounted  to 
an  agreement  which  precluded  any  right  to  sal- 
Tsge  afterwards.  I  do  not  think  that  it  can  be 
fairly  said  that  it  in  any  degree  whatever  inter- 
fered with  what  otherwise  would  be  the  ri^t  of 
the  captain  as  to  the  salving  of  the  ship.  What 
was  said  was,  "  We  will  pay  for  coals,  and  make 
SQch  present  to  the  men  as  you  may  think  fit." 
But  it  cannot  be  contended  that  by  accepting 
that  offer  the  men  were  not  to  have  what  they 
otherwise  would  be  entitled  to.  They  retain  their 
rights  as  salvors  notwithstanding.  It  was  settled 
in  the  case  of  The  Axalea  (a)  that,  having  regard 

(a)  June  8,  INS.— The  Axal»a.—Tia*  was  a  caoM  of 
salTa^  inatitnted  by  the  oommaDdinff  officer,  officers, 
and  oraw  of  tfaa  Dalhousie,  another  veuel  belonginff  to 
tha  Bombav  Marine,  agi^ust  the  aexgo  of  the  steanuhip 
Amalea,  wfaiofa  waa  alao  wreaked  m  the  Bed  Sea  on  the 
Mth  Jnly  1673.  The  work  wu  very  ffrcat,  owing  to  the 
daoooipoeition  of  the  cargo,  wbich  oonsiated  of  rioe,aead, 
•ndhidae. 

XlM  valoa  <^  tb*  eargo  salved  waa  22,4001. 


to  the  peculiar  position  of  the  captain  and  officers 
in  the  Bombay  Marine,  they  are  to  receive 
snch  salvage  as  would  be  allotted  to  the  officers 
and  crew  of  a  merchant  vessel  in  similar  circom- 
stances.  That  must  be  considered  as  a  rule  to  be 
applicable  to  all  these  vessels,  and  the  men  would 
be  entitled  to  remuneration,  like  the  officers  and 
crew  <3t  a  merchant  vessel.  That  being  so,  the 
Besident  at  Aden  directs  Captain  Elton  to  go  to 
the  ship.  He  is  to  go,  according  to  the  letter,  to 
the  spot,  to  the  reef,  and  he  ia  tcufd.  "  the  Woowmg 
is  said  to  be  holed  in  several  places,  and  to  be  fuU 
<^  water.  If  practicable,  your  stay  at  Kotama  for 
salvage  services  should  not  exceed  forty-eight 
honrs,  as  your  early  return  to  Perim  is  desirable, 
to  convey  to  Aden  the  released  detachment  of  the 
2nd  Grenadiers,  and  other  details.  The  Kwang- 
tung  can  return  to  Kotama,  if  it  should  be  con- 
sidered advisable,  on  receipt  of  your  report,  but 
from  the  condition  of  the  snip,  it  seems  doubtful 
whether  much  cargo  can  be  saved."  Then  the 
captain,  nnder  that  direction,  does  proceed ;  and 
I  think  it  was  his  duty  to  render  his  services — all 
reasonable  services — upon  the  usual  terms,  that 
is  to  say,  on  receiving  such  a  salvage  reward  as 
wonld  be  allotted  to  the  offioera  and  crew  of  a 
merchant  vessel  nnder  similar  dronmstancea.  He 
was  there  to  use  his  ship  in  a  reasonable  manner 
for  the  protection  oi  the  ship  and  cargo.  When 
he  states  that  he  makes  a  bargain  by  which  he  is 
to  give  his  servicps,  and  those  of  the  officers  and 
men  of  the  ship,  for  the  saving  of  the  fittings  of 
the  disabled  ship,  and  for  the  purpose  of  Baving 
as  much  as  possible  of  the  cargo,  in  consideration 
for  which  salvage  services  one  sum  is  to  be  given, 
and  that  is  one-half  of  the  salved  property,  that 
is  an  agreement  which,  upon  the  face  of  it,  cannot 
stand.  If  it  had  been  an  agreement  between  the 
captains  of  ordinal^  merchant  vessels,  beyond  all 
question  it  wonld  have  been  for  a  salvage  service 
to  be  performed  by  ship,  captain,  officers  and 
crew — the  price  given  being  for  the  whole  serrices 
to  be  performed.  It  appears  that  that  alone  would 
show  that  it  would  be  entirely  impossible  that  this 
can  stand  as  the  price  to  be^paid  for  the  services 
of  the  officers  and  men  alone.  It  is  one  entire 
consideration.  We  have  no  means  of  determining 
what  proportion  is  to  go  to  the  ship,  and  what  to 
the  officers  and  crew.  Therefore,  we  are  driven 
to  find  some  other  mode  of  ascertaining  how  much 
the  officers  and  crew  are  to  receive.  Indepen- 
dently of  that,  I  consider  that  it  would  be  peaaimi 
exempli  if  a  person  placed  in  the  position  in  which 
Gapt.  Elton  was,  sent  by  the  local  Government 
to  this  ship  to  assist  it,  and  not  content  to  take 
the  salvage  upon  the  same  footing  as  on  merchant 
officers,  conld  say  to  the  master  of  the  wrecked 
ship,  "  Weil,  if  yon  do  not  agree  to  giTe  me  my 
terms,  I  will  sail  away,  and  leave  you  here  to  do 

Mihuard,  Q.a,  E.  G.  ClMrkum,  and  GToIdney  for  ttie 
plaintiffi. 

Brett,  Q.Q.  and  Jfybipvh  for  the  owners  of  oargo. 

Sir  B.  FHiLtiUCOBa  aaid  that  altiioaeh  th«e  wasjna 
danger  from  aea  or  weather,  tha  eervioe  waa  of  great 
merit,  owios  to  the  great  heat  and  the  state  of  the 
aa^,  and  the  llabilltj  to  eiokseea  to  whioh  the  salvors 
were  expoaed.  It  waa,  however,  a  oirounBtanoe  that  the 
ooort  mnet  bear  ia  mind,  that  tha  DaUunuitt  being  a 
Qoremment  ateamar,  was  not  to  be  eonaidmd  as  a 
aalvOT,  bat,  on  the  tfUur  hand,  har  oflhian  and  onw 
were  entitled  to  aalvaga  reward,  and  their  aarvloea  must 
ba  remnnerated,  exolnding  the  ship,  and  that  tha  captain 
and  oraw  war*  autitlad  to  45001.  ^  t 
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whatever  yoa  can  with  snoh  assistance  aa  joa  can 
geb,  ioadeqoate  as  it  in ;  although  I  have  been 
told  to  come  here  for  the  purpose  of  assisting 
von."  It  woald  be  something  odd  if  that  conld 
be  said  by  any  pubhc  servant  wdo  had  a  public  doty 
to  perform,  and  that  he  conld  say,  "  I  will  not 
render  those  services  which  I  bave  been  ordered 
to  render  with  a  pnhlio  vessel,  unless  yoa  come 
to  my  terms."  Nobody,  except  under  circum- 
stances of  enormous  pressure,  would  think  of 
agreoiug  to  pay  half  the  proceeds  of  the  cargo. 
Far  all  these  eonsiderations,  I  think  the  agree- 
ment cannol  stand,  but  that  the  captain  and  the 
crew  are  entitled  to  ft  full,  adequate,  and  liberal 
remuneration,  of  which  tiie  amount  wiU  have  to 
be  considered. 

Baggauat,  J.A. — I  am  of  the  same  opinion.  I 
concnr  with  the  Lord  Justice  in  thinking  Oapt. 
Elton  was  in  no  way  restricted  as  to  what  ne 
might  do  under  the  circumstances  in  which  he 
,  was  placed,  by  what  took  place  in  London  between 
the  Salvage  Association  and  the  India  Office. 
But  tbat  briuga  me  to  the  second  question,  which 
is  the  most  important  one  in  this  case — namely, 
whether  Capt.  Elton  was  at  liberty  to  enter  into  a 
salvage  agreement  such  as  that  entered  into  by 
him  on  the  9th  March.  Now,  he  was  at  tbat  time 
acting  under  the  orders  of  the  Bombay  OoTem- 
ment,  commanding  a  ship  belongiug  to  her  Ka- 
jesty,  and  was  sent  to  protect  property  which  was 
on  this  reef  in  the  Bied  Sea.  Withoat  actually 
deciding  the  question,  I  entertain  a  strong  opinion 
that  it  was  contrary  to  his  duty  as  an  ofiGicer  in 
the  service  to  enter  into  the  agreement  in  question ; 
and  that  is  borne  out  by  considering  the  4S4Aii 
and  485th  clauses  of  the  Merchant  Shipping  Act 
of  1854.  The  484th  section  provides : — "  In  cases 
where  any  salvage  services  are  rendered  by  any 
ship  beloDjzing  to  her  Majesty,  or  by  the  com< 
mander  or  crew  thereof,  no  claim  shall  be  allowed 
for  any  loss,  damage,  or  risk  thereby  caused  to 
such  ship,  or  to  the  stores,  tackle,  or  furniture 
thereof,  or  for  the  use  of  any  stores  or  any  other 
articles  belonging  to  her  Majes^  supplied  in 
order  to  effect  saidi  serviees,  or  for  any  expense  or 
loss  sustained  by  her  MajeBty  by  reason  of  such 
servioes."  But  the  485th  section  goes  on  to  pro- 
vide for  a  claim  for  salnge  serrices  rendered  by 
the  officers  and  crew  of  one  of  her  Majesty's  ships, 
and  no  proceedings  are  to  be  taken,  and  '*no  olaun 
whatever  on  account  of  any  salvage  services  Ten- 
dered to  any  ship  or  cargo,  or  to  any  appurtenances 
of  any  ship,  by  the  commander  or  crew,  or  part  of 
the  crew,  of  any  of  her  Majesty's  ships,  shall  be 
finally  adjudicated  upon,  unless  the  consent  of  the 
Admiralty  has  first  been  obtained."  That  an- 
thorises  the  officers  and  crew  to  commence  pro< 
ceedings  in  the  Court  of  Admiralty.  Then  the 
486th  clause  relates  to  the  various  steps  to  be 
taken  when  salvage  services  have  been  rendered 
bv  her  Majesty's  ships  abroad;  and  it  provides 
that  any  officer  entering  into  any  port  witn  salved 
property,  is  to  make  a  statement  on  oath,  speci- 
fying so  fkr  he  can  the  particulars  of  the  property, 
and  the  place,  condition,  and  circumstances  m 
which  the  ship,  car^,  and  property  was  at  the 
time  when  the  services  were  rendered  for  irhioh 
salvage  is  claimed ;  and  the  nature  and  duratwD 
of  the  services  rendered,  also  the  value  of  the 
property  salved,  and  then  the  consular  officer  or  a 
judge  to  fix  the  amount  of  the  bond  to  be  given  by 
the  owner  or  master  of  the  salved  property.  TUbat 
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appears  to  negative  the  power  of  an  officer  com- 
manding a  ship  bdonging  to  her  Majesty  to  enter 
into  Bu<m  an  agreement  as  in  question  here.  Bat 
it  is  unnecessary  to  decide  that  question,  because 
it  appears  that  the  agreement  was  not  one  which 
could  be  allowed  to  stand.  Two  cases  have  been 
referred  to  in  the  course  of  the  argument.  One  is 
the  case  of  The  Selen  and  George  (Swab.  368), 
where  it  was  held,  "  That  salvage  woald  be  upheld 
unleas  proved  to  be  very  exortntont^  or  to  have 
been  obtained  by  compulsion  or  fraud."  There- 
fore, Hm  ground  of  exorbitancy  of  the  agreement 
would  be  sufficient  to  set  it  aside.  The  case  of 
The  Ltteae  (Swab.  870)  hud  down  this  rale,  that  a 
moiety  of  the  property  salved,  with  costs,  is  the 
maximum  remauOTation  that  should  be  allowed  to 
the  Btirors.  Here  is,  then,  a  moiety  of  the  pro- 
perty saved  not  in  the  hands  of  those  in  whom  it 
ought  to  be,  but  claimed  for  the  services  of  the 
officers  and  crew,  entirely  omitting  from  con- 
sideration any  services  w  the  ship  employed. 
That  alone  would  be  sufficient  to  show  that  this 
agreement  was  inequitable.  But  beyond  this  we 
have  this  fact,  that  at  the  same  time  servicos  are 
rendered  by  a  Greek  trader,  who  was  to  receive 
one-third  of  the  proceeds,  and  on  whom  vras  cast 
the  obligoUon  of  proving  boats  and  necessary 
applianoBB,  and  he  had  to  pay  a  heavyprice  to 
secure  the  aervioes  of  an  intOTpreter.  Tnnrefioe 
the  case  foils  witldn  that  of  The  Helen  and  George, 
and  the  agreement  cannot  stand. 

Lus?,  J. — I  am  [of  the  same  o|iinion.  Even  if 
Capt.  Elton  could  have  entered  into  any  agree- 
ment, the  agreement  before  ns  is  not  one  which 
could  stand.  As  the  learned  judges  have  already 
delivered  their  judgments,  it  is  not  necessary  for 
me  [to  do  more  thui  say  that  I  think  that  Oapt. 
Elton  was  precluded  from  entering  into  any  snch 
agreement.  He  was  an  officer  sent  on  that  special 
service,  and  it  was  not  competent  for  him  to  stipu- 
late for  payment.  Although  he  was  not  on  officer 
in  the  navy,  he  was  not  in  the  position  of  a 
merchant  captain.  The  provisions  on  this  subject 
contained  in  the  Merchant  Shipping  Act  are 
entirely  consistent  with  public  policy,  and  are 
such  as  the  Goart  would  act  upon  without  express 
legislation  upon  the  subject.      Appeal  aUotoed. 

Their  Lordships  having  expressed  thdr  opinion 
that  the  compensation  oaght  to  be  on  a  liberal 
scale,  it  was  agreed  between  the  counsel  for  tiie 

Elaintifib  and  defbndants  that  the  amount  to 
e  paid  to  the  India  Office  for  the  master  and 
crew  of  Kwajtivng  should  be  60001.;  the  re- 
spondents to  have  their  costs  in  the  court  beU>w» 
the  appellants  thdrs  in  the  Court  of  Appeal. 

Solioitors  for  plaintiffs,  Kearsey,  Son,  and 
SavKt. 

Solicitors  for  dtfendants.  WaUom,  Btibh,  and 
Walton. 


Friday,  May  5. 
(Before  Jahes  and  Mellish,  L.JJ..  and  Bao- 

GALLAY,  JJl.) 

Bx  parte  Bbown  ;  Be  AppLi;BT.(a) 
Banhruplcy — Pro$eeution  of  accomplice  of  fraudu- 
lent debtor — Ex  parte  order— Right  of  appeal — 
Dehtore'  Act  1869  (32  J-  33  Viti.  e.  62),  w.  11, 16 
—Banhruptes  Aet  18^  (32  |-  33  Fret.  e.  71), 

e.  71.  

M  BffVQtM  br  H.  Put,  B^.,  BurirtSMfcXaw. 
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Ex  parte  Bbowh  ;  Be  Applbbt. 
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pAiTEBacnr  v.  Gasugut  ams  Con  Gokfaitt. 


[Ci.  or  An. 


On  an  M  parte  avplieaiion  hy  (he  trfutee  in  a 
bankrupt^]/,  (lie  tfourt  of  Banhraptcy  made  an 
order  aireeting  the  trustee  to  proeeevie  the  htmk- 
rt^  and  alto  B.,  an  alleged  aeeompUee  qf  the 
btmintpf,  for  certain  dUaged  offeruee  againtl  the 
provieione^  the  Debtors'  Act,  1869. 

Held,  ihat  B.  had  no  right  appeal  from  the 
order. 

This  was  an  appeal  from  a  decision  of  2fr, 
Bafinflfcr&r  Spring  Bice,  sitting  as  Chief  Judge 
in  Bankraptoy. 

Henry  Appleby,  formerly  a  ohemist  in  Tot- 
tenham Coart-road,  was  amadicated  a  bankrupt 
on  the  18th  Dec,  1874.  He  had  been  engaged  in 
some  transactions  with  one  Jouph  Brown,  a 
dyer  and  money  lender,  in  Breoknou'Toad,  0«n- 
deD*road. 

On  the  7th  Ibroh  laafc,  upon  ui  ex  parte  appli- 
cation by  the  tmstee  in  the  bankruptcy,  the 
Begistrar  made  an  order  that  the  trustee  should 
be  at  Uberty,  and  he  was  thereby  directed,  to  take 
criminal  proceedings  against  tne  bankrupt,  and 
^so  gainst  Brown,  for  certain  alleged  offences 
against  the  proTisioDs  of  the  Debtors'  Act  1869, 
sect.  11,  snb-BS.  1,  2, 4,  6,  9, 15. 

From  this  order  Brown  appealed. 

fW,  Q.G.,  Boberieon  Griffith,  and  Grain,  for  the 
appeUant. — This  oase  is  not  governed  by  Ex  parte 
Maraden  (34  L.  T.  Bep.  N.  S.  700),  where  your 
Lordships  held  that  the  bankrupt  himself  had  no 
right  to  appeal  from  an  order  directing  hia  pro- 
secution ;  but  it  comes  within  Ex  parte  Dempeey 
(28  L.  T.  Bep.  N.  S.  860;  L.  Bep.  8  Oh.  676), 
where  it  was  held  that  there  is  a  risht  of  appeal 

S'ven  by  the  7l8t  section  of  the  Bankraptoy  Act, 
69,  tram  any  order  of  a  Coort  of  Bankraptoy. 
The  B^pstrar  had  no  jarisdiotion  ai  all  to  order 
Brown  to  be  {nosecnteo.  The  16th  section  of  tiie 
Debtors'  Aot,  under  which  he  made  the  order, 
empowers  tiie  conrt  to-order  the  bankrupt  only 
to  oe  prosecuted,  and  not  .any  other  person. 

EhXBSf  L.  J. — I  don't  think  yon  liave  any  right  to 
heard.]  Ex  parte  Dem^aey  shows  that  we  have 
a  right  to  appeal.  [Jaues,  L-J. — A  proper  appel- 
lant has  a  nght  of  appeal.]  Brown  is  a  proper 
appellant,  l^e  7lBt  section  of  the  Bankruptcy 
Act  1869,  provides  that  any  person  aggrioTed  by 
an  order  of  the  Court  of  BankmpU^  mar  appeal. 
[James,  L.  J. — Yon  are  not  aggrieved  by  tne  order. 
Mbluso,  Ij.J. — The  order  ^cides  no  question  of 
law  or  fikct ;  it  is  a  mere  direction,  uid  does  not 
asnieve  Myone.]  As  a  contributor  to  the  taxes 
(Uthe  oountry  ont  of  which  the  ooste  of  the  pro- 
seontim  will  be  paid.  Brown  is  entitled  to  appeaL 
They  also  referred  to 

E»  parte  Thodav,  re  SU<$,  84  L.  T.  Bep.  K.  S.  9U ; 
.■flnnad  on  iviMal,  84  L.  T.        V.  8. 70^ 

Bcxhurghf  Q.C.  and  Besley,  lor  the  respondent, 
the  trustee^  were  not  called  upon. 

jAxn,  L.  J.— I  am  dearly  of  opini<m  thafe  where 
any  proceedings,  civil  or  criminal,  are  directed  to 
be  taken  against  a  person  in  the  administration  of 
a  bankmpt's  estate,  the  person  affainst  whom  such 
proceedii^B^  are  directed  to  be  tucen  is  the  person 
above  all  others  who  on^ht  not  to  be  heard.  The 
timefoi  him  to  make  hia  defence  is  when  he  is 
prosecuted,  and  he  has  no  more  right  to  be  heard 
m  a  preliminan  inquiry  of  this  kind  than  any 
other  persoo.  BroWn  was  not  party  to  this  order, 
and  he  has  no  Joctia  standi  to  a^ieal  from  it. 

HsLLUH,  L.  J.--I  am  itf  the  tame  opinion.  The 


order  appealed  from  is  only^  a  direction  by  the 
conrt  to  its  own  officer.  It  is  an  ex  parte  order, 
and  the  pu^  affected  by  it  is  not  entitled  to  be 
heard.  We  considered  this  qaestion  very  fully 
the  other  day  in  Ex  parte  Mareden  (uhi  su}>.). 
Under  the  Bankruptcy  Act  of  1861  the  bankrupt 
had  a  right  to  be  heard  on  a  matter  of  this 
kind,  but  that  coarse  was  found  to  be  very  incon- 
venient, and  the  method  of  procedure  was  pur- 
posely altered  by  the  Act  of  1869.  All  that  the 
Conrt  of  Bankruptcy  has  now  to  do  is  to  order  the 
prosecution,  and  then  it  comes  on  in  the  ordinaiT 
way.  An  oidor  of  this  kind  is  really  not  oal- 
cnbted  to  prejndioe  the  person  ordered  to  be 
prosecuted ;  the  onlv  difference  it  makes  is  aa  to 
the  way  in  which  tne  oosts  of  the  prosecution 
are  to  bia  borne.  The  only  persona  who  oould  be 
prejudiced  are  the  persons  interested  in  the  bank- 
rupt's estate,  and  they  might  appeal  from  the 
order  in  order  to  prevent  wasteful  expenditure  of 
the  baukmpt's  estate.  Bat  the  person  who  is 
ordered  to  be  prosecuted  has  no  more  right  to 
appeal  from  the  order  than  a  person  ordered  at 
the  instance  of  the  committee  of  a  lunatic  to  be 
prosecuted  at  the  expense  of  the  lunatic's  estate 
would  have  to  appeal  against  such  an  order. 

Bagoallay,  J.A. — I  am  of  the  same  opinion.  I 
do  not  think  that  the  appellant  is  a  person 
aggrieved  by  the  order  within  the  meamng  of 
the  71st  section  of  the  Bankruptcy  Act  1869.  As 
was  pointed  tmt  in  Ex  parte  Mareden,  the  effect  iA 
allowing  the  person  ordered  to  be  prosecuted  to  be 
heard  in  opposition  to  the  order  would  be  to  mate- 
rially prejudice  him,  if  his  case  were  heard  by 
several  courts  before  his  trial,  and  he  were  even- 
tually ordered  to  be  prosecuted. 

Appeal  aeeordingly  di$mi$»ed  wiUt  coats. 

Solitabora  fiir  the  appellant,  TiUy  and  Soaaut. 
SolicitorB  fbr  tiie  respondent,  if  iUer  and  JfiUer. 


May  8,  9, 10, 11, 12, 13,  and  16. 

(Befcffe  Jaues  and  IkEeLUEii,  L. JJ.*  and  Baqgallat, 
J.A) 

Fattbeson  v.  Gaslight  and  Coke  Coiipast.(o) 

Patent — Infringement — SpecijieatiQn — Prior  veer 
— Anticipaiion — DiaqalijicaUon  ofplaisaA^  to  he 
a  paienUe. 

BiU  to  restrain  infringement  of  paient  /or_  im- 
provemenU  in  the  purifying  of  gat.  Plaintiff 
claimed  at  a  ditcovery  that  in  order  ^eetuaUy  to 
dear  gas  of  suIpAw*  compounds  othw  than 
nlnhwr^ed  hydrogen,  U  was  necessary  first  to 
take  out  of  it  the  carbonic  add;  and  he  daimed 
at  a  process,  that  he  first  submitted  the  gas  to 
lime  long  enough  to  take  out  all  its  carbortM 
acid,  thm  stthmitted  the  gas  to  fresh  lime,  which 
took  vp  the  sulphuretted  hydrogen,  and  thus 
became  sulphide  of  calcium,  vjhieh  svhstance 
took  up  the  principal  of  the  other  sulphur  com- 
pounds. The  d^ences  were  that  the  spedficaiion 
was  defective  for  want  of  paHicular  or  sufficient 
description;  that  the  theory  was  not  novel ;  that 
the  patent  had  been  anticipated  by  Mann's  paiait 
in  1871 ;  that  there  had  been  a  prior  tuer  of  the 
process;  and  ihat  the  plaintiff  woe  disqualijieS 
from  being  a  patentee  by  reason  of  his  having 
discovered  what  he  kitew  in  the  course  of  hts 

(a  B«porUdlVB<0xnrAnBoci»,£K->9w<star«t-I*v. 
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duiiet  as  gas  referee,  having  parliamentary 
powerB  to  inspect,  amongst  others,  the  defen- 
dants' works,  and  eee  what  wot  going  on. 

Seld  {reversing  the  decision  of  Bacon,  V.G.)  that 
the  patent  was  not  valid,  the  plaintiff  )iaving 
made  no  ditcovery  of  any  new  prinn^U  or  pro- 
cess,  hut  only  a  more  eln&ul  and  e^^iaent  mdkod 
of  working  the  procose  which  the  defendants  had 
been  long  imng.^ 

Qucsre,  vrhether  U  was  competent  for  a  person 
holding  the  fUwnHff'B  posfdion  to  take  out  a 
patent  for  improvementt  eomeeied  with  hie  offi- 
ciai  investigations,  and  whUh  embodied  sugges- 
tions made  in  his  reporL 

SiU  dismissed  with  costs. 

Thib  waa  an  appeal  from  a  decree  <^  Yioe-Cfaan- 
oellor  BacoD,  resbraining  the  defendanta,  the  Gas 
Li^ht  and  Coke  Company,  from  infringing  the 
plaintifTs  patent  for  improrements  in  the  porifi- 
cation  of  coal  gas  by  using  the  inTention  described 
in  the  plaintifi'a  specification  or  any  process  only 
colOTtrably  differing  therefroni)  and  from  asing  or 
selling  any,  gas  purified  by  means  of  sach  patented 

prOOBBS. 

The  ol^ecb  of  the  snit  was  to  establish  and 
enfbrce  the  right  of  the  platntifE.  Mr.  Pattarson, 
late  referee  under  the  Metropolitan  6aB  Aot  1868, 
to  an  alleged  orient  taken  oat  on  the  9bh  March 
1872. 

The  patent  was  for  a  process  of  gas  pnrification 
by  which  certain  insidious  and  deleterious  sulphur 
compoonds  which  esist  in  small  quantities  in 
ordinary  gas,  as  it  comes  out  of  the  rtitort,  can  be 
got  rid  of  and  the  gas  be  otherwise  improved. 

The  plaintiff's  case  was  as  follows :  "  The  prin- 
cipal impurities  in  crude  gas  are  six,  namely,  tar, 
aqueous  vapour,  ammonia,  carbonic  acid,  sulp- 
huretted hydrogen,  and  sulphur  in  other  forms. 
The  first  two  are  got  rid  01  by  cooling  and  con- 
densation; the  third,  ammonia,  by  passing  the 
gas  through  damp  coke  held  in  vessels  called 
scrubbers ;  there  then  remain  an  impurities  car- 
bonic acid,  aolpharetted  hydrogeo.  and  the  other 
sulphur  compounds.  The  existence  of  those 
8nk>hnr  compounds  was  discovered  by  Dr.  Letheby 
and  thongh  they  exist  in  proportionately  small 
qnantities,  if  allowed  to  pass  through  the  gas- 
burners  they  form  sulphurons  acid  in  sufficient 
quantity  to  canse  great  damage,  particularly  to 
ornamental  articles,  such  as  ormolu,  and  to  be 
very  injurious  too  to  health.  Both  previously  to 
and  after  the  date  of  the  plaintiff's  patent  the  gas 
was  treated  with  lime  and  oxide  of  iron  in  the 
form  of  rusty  filings  in  separate  purifying  vessels, 
in  order  to  get  hd  of  the  carbonic  acid  and 
sulphuretted  hydrogen.  The  plaintiff  claimed  to 
have  discovered  that  by  the  proper  management 
of  these  purifiers,  not  only  these  two  impurities 
-  could  be  got  rid  of,  the  carbonic  acid  more  effectu- 
ally than  before,  but  also  the  more  subtle  sulphur 
oompounds  would  be  taken  out  In  his  specifica- 
tion, Mr.  Fatterson  stated  that  his  patent  was  for 
improvements  in  the  pDriflcation  of  coal  gas  from 
snfphnr  in  other  forms  than  solphuxotted  hydrogen 
by  means  of  sulphide  of  calolam,  while  the  car- 
bonic acid  was  likewise  reduced,  with  a  correspond- 
ing improvement  in  the  illuminating  poircr 
of  the  gas.  His  mode  was  founded  on  a  single 
use  of  the  chemical  tests.  First,  that  lime 
has  a  greater  afiEinity  for  carbonic  acid  than  it 
has  for  solpharetted  hydrogen ;  secondly,  that 
this  latter  g^s,  if  carbonic  a^  is  not  present,  and 
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only  then,  will  combioe  with  lime  and  f(»'m  a- 
substance  known  as  sulphide  of  calcium,  wfaich^ 
thirdly,  is  itseU  one  of  the  best  substances  for 
absorbing  the  other  snlphur  compoonds.  His 
principal  therefore,  was  to  use  the  lime  purifiers, 
before  the  rust  purifiers,  and  to  manipnlRte  the 
lormer,  which  are  used  in  sets  by  obanging- 
them  properly,  and  for  this  purpose  applying  testa 
at  the  proper  |daoes,  or  that  care  be  taken  tiiat 
all  carbonic  acid  is  taken  up  in  the  first  w  first 
two  of  a  set  of  lime  purifiers,  in  order  that  the 
sulphuretted  hydrogen  may  operate  in  others  oa 
the  lime  and  there  take  up  the  other  impurities^ 
The  gas  is  lastly  treated  with  oxide  of  iron  to  get 
rid  of  the  sul^nretted  hydrogen.  The  above- 
description  applies  only  to  one  mode  of  working; 
the  plaintiff's  patent  out  of  fire  described  in  hia 
specification.  The  plaintiff  alleged  that  as  early 
as  1860.  an  Act  of  Parliament  was  passed  for  the 
purpose  of  fixing  a  maximum  to  the  amount  ot 
the  sulphur  to  be  allowed  in  gas,  and  a  aocond 
Act  was  passed  in  1868,  bat  it  was  found  im- 
possible till  his  patent  was  taken  out  to  enforce 
any  limits,  but  that  after  his  patent  had  beeo 
taken  out  the  gas  companies  were  enabled  to- 
reduce  the  presence  of  these  compounds  to  a 
very  small  amount,  which  they  did  by  infringing 
his  patent. 

In  Bee.  1872,  the  i^inttff  wrote  to  the  com- 
pany stating  that  they  were  using  his  invention^ 
saying  thu  he  would  be  glad  to  grant  a  licence 
on  reasonable  wrms ;  and  if  they  did  not  enter 
into  such  an  agreement,  they  must  cease  to  oso 
his  invention.  The  answer  was  that  the  company 
did  not  acknowledge  the  pate;it  rights  of  the 
plaintiff,  and  on  the  2nd  of  A^ril,  187S,  the  bill  was 
filed,  asking  for  on  injunction  to  restrain  the 
infringement  of  the  patent. 

The  answer  of  the  dcfendauta  was  first  a  denial 
that  the  plaintiff  was,  either  before  or  at  the  time 
of  the  grant  of  the  letters  patent,  the  true  and 
first  inventor  of  the  process  which  he  claimed. 
Secondly,  a  demal  that  no  oorpcration  or  com- 
pany, or  other  person  or  persons  had,  previously 
to  the  lime  of  the  alleged  patent,  used  the  iilain- 
tiff's  so  called  process.  Then  they  stated  that 
the  plaintiff  was  one  of  the  gas  referees  with 
parliamentary  powers ;  that  they  believed  that  the 
plaLntiff  derived  his  knowledge  of  the  mode 
which  he  pretended  to  invent  from  opportuni- 
ties afforded  to  him  in  his  official  pojiition  of 
inspecting  processes  employed  by  the  company, 
and  from  information  supplied  to  him  by 
persons  employed  by  the  company.  They 
also  submitted  to  the  court  whether  it  waa 
competent  for  the  plaintiff  to  make  use  of  the 
knowledge  acquired  by  him  as  a  public  officer  ia 
discharge  of  hia  duty,  for  the  purpose  id  taking 
oat  a  patent. 

Many  scientific  witnesses,  indndin^  Dr.  Oldmg^ 
Dr.  Letheby,  Dr.  Stevenson,  Mr.  Heisch,  and  weli 
known  gas  maua«rs  and  engineers  gave  evidence 
on  either  side,  atm  were  cross  examitied.  A  large 
part  of  the  evidence  related  to  the  question  ct 
novelty,  particularly  aa  to  the  practical  working 
at  Bow  and  Beckton,  previously  to  and  subse- 
quently to  the  date  of  the  plaintiff's  patent.  The 
defendants  relied  also  on  a  recommendation  made 
by  Dr.  Olding  on  the  28th  March  1872,  as  te 
purifying  by  a  method  practically  the  same  as  the 
plaintiff's,  but  which  he  did  not  know  would  be 
snecessfol,  and  on  some  remarks  made  by  Dr.. 
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Letheby  as  early  as  1870,  in  a  pablio  leotnre  on 
•the  purification  of  gas,  to  shoTr  that  the  plaintiff 
irati  not  the  inTentor  oE  tho  process  he  claimed. 

The  most  importattt  £act8  were  folly  detiUled  by 
the  ^lee-Chancellor  in  hia  jodfrmeat.  After  ra- 
fem'ng  to  the  alle^ion  of  infringemant  and  the 
•denial  of  the  Talidity  of  the  patent,  bis  Lordship 
said :  "  The  usefnl  and  valuable  invention  of  ob- 
taining artificial  light  by  gas  produced  from  dis- 
tillation of  ooal,  which  has  been  known  and  prac- 
tised for  more  than  half  a  century,  has  undergone 
'rariona  improvements,  which  have  enf^aged  the 
Attention  of  the  Legislature,  and  sometunes  been 
the  subject  of  litigation.  But,  as  its  great  nse- 
41110088  was  not  unaccompanied  b^  danger  and 
•difficulty,  and  publio  and  private  inoonvenienoe, 
tt  has  been  fonnd  neoessary  at  various  times  to  lay 
•down  rules  for  its  manufaotore  and  supply.  After 
referring  to  the  Metropolis  Gas  Act  1860,  and 
tho  City  of  London  Qas  Act  1868,  the  Yice-Chan- 
cellor  oontinued :  "  Under  this  statute  the  Board 
■of  Trade  appointed  three  referees,  of  whom  the 
4>laintiff  waa  one.  It  ia  notcaioaa,  and  is  admitted 
-on  both  aides,  that  the  affect  of  fiie  diatillation  of 
•coal  is  to  produce  a  vvponr  iriiioh  in  its  first  state 
is  ehaigea  with  various  impurities  bcwides  those 
mentioned  in  the  statute,  all  of  which  have  to  be 
removed  or  neutralised  before  the  gaa  can  be 
faronght  into  that  cond^on  which  renders  it  safe 
And  useful.  By  processes  of  condensation,  washing, 
And  ficrubbiag,  the  crude  vapour  is  dealt  with  so 
that  the  remaining  impurities  are  carbonic  add, 
sulpburotted  hydrogen,  and  various  sulphur  com- 
ponnds  other  than  sulphuretted  hydrogen.  It  is 
to  the  removal  of  these  elements,  and  especially 
the  latter,  that  the  invention  claimed  relates. 

After  stating  the  terms  of  the  apecificatioa 
<lescribing  the  stateof  knowledge  as  to  the  sulphur 
-compounds*  hia  Lordship  said  wmx  oisteuee  and 
injurious  effects  were  well  known,  and  great  caie 
^nd  costs  had  been  empUned  by  the  defenduits  in 
•endearooring  to  purify  the  gas  from  them,  but 
without  success.   They  called  in  the  assistance  of 
-well  known  chemists,  urged  by  the  remonstrances 
K)f  the  surveyor  to  the  referees.   In  February  1872 
the  secretary  wrote  to  Dr.  Oldingand  Dr.  Letheby, 
and  both  those  gentlemen  visitra  the  works  after 
tho  date  of  the  letters  (tatent.  and  each  made  sug- 
jvestioDs  which  are  in  evidence.  After  stating  their 
.recommendations  and  pointing  out  that  these 
proved  that  the  chemical  principles  were  then  weU 
known,  his  Lordship  continu^:    The  learned 
-chemists  conclade  that  the  decarbouization  of  the 
.gas  is  the  most  important  object,  and  recommend 
processes  differing  somewhat  in  mode.    If  these 
Tecommendations  bad  been  made  bcTore  the  date 
of  the  plaintifTs  patent,  and  if  the  tentative  pro- 
ceeaes  which  the  learned  men  recommended  nad 
Iwen  adopted  and  anooeeded  Uie  object  waa  aooom- 
|)lished.  There  can  be  no  doubt  iJiat  sach  a  dis- 
•ooyei7,  provided  Uie  actual  means  of  puttii^  the 
principle  into  practical  execution  bad  been  de- 
eoribed  and  reswted  to,  would  have  been  a  good 
ound  for  a  patent,  and  this,  it  seems  to  me^  is 
o  very  invention  the  pbintiff  claims.    Not  the 
least  important  of  the  defendants*  objections  ia  to 
the  specification.   It  if  the  law,  and  perfectly  just, 
that  a  man  who  haa  obtained  a  patent  shou^  be 
obliged  to  state  the  nature  of  his  invention,  and 
the  means  by  which  it  is  to  be  applied  in  practice. 
The  construction  is  to  be  dealt  with  strictly  but 
&irly  with  regard  to  the  subjoct  and  terms  used. 


CCx.or  Apf. 


The  Yice-Chanoellor  having  examined  the  lan- 
guage of  the  specification  to  show  that  it  was 
saSictently  clear  and  limited,  and  parliculari^  that 
it  did  not  mean  to  claim  the  use  of  sulphide  of 
oaloiomina  general  way,  oontmited:  Theol^eotioa 
that  the  invention  cannot  be  the  Bulijeot<rf  a  patent 
doM  not  appear  to  me  to  be  well  groonded,  foe 
the  plaintiff  doea  not  claim  the  discovery  oi  a 
principle  only,  but  of  a  principle  oombined  with  a 
prooess  easily  applioabln.  Bat  then  the  defendants 
insist  that  there  is  not  novelty,  and  to  this  point 
a  large  proportion  of  their  evidence  has  been 
directed.  His  Lordship  gave  a  summary  of  the 
evidence,  which  he  did  not  consider  proved  prior 
user  by  the  defendants.  Another  ground  upon 
which  the  novelty  of  the  patent  was  impeached 
was,  that  a  patent  which  had  been  taken  out  by 
William  Uann  had  anticipated  the  plaintiff's.  His 
provisional  specification  was  filed  on  the  21st 
1871.  After  describing  it  his  Lordship  con- 
tinued :  The  fuller  specification,  which  waa  filed 
on  the  1st  June  1872,  goes  into  greater  detail  aa  to 
the  proceaaes  empl(^ed,andconcludflebv  claiming 
oa  Mann's  inrantiDn,  "  the  use  of  anlplude  or  bi£ 
phidea  d  oalciam  formed  and  used  in  the  order 
and  manner  there  described."  Now,  the  order 
and  manner  there  described  are  not  oolv  not  the 
same  aa  thoaa  mentioned  by  the  defendant,  hat 
they  are  in  ftct  the  reverse.  It  would,  however, 
be  enough  to  say  that  the  Bpecifii»tion  of  Mann, 
anterior  as  it  is  to  that  of  the  plaintiff,  cannot  in- 
validate the  plaintiff's  patent,  inasmuoh  aa  it  does 
not  disclose  a  practical  mode  of  producing  the 
effect  which  the  pl^tiff  describes.  BetU  v. 
JfenzMf.  in  the  House  of  Lords,  ia  a  very  distinct 
authority  on  the  point.  Besides,  Mann's  pat«it 
has  never  been  brought  into  actual  operation,  but 
has  been  suffered  to  drop,  and  is  no  longer  in 
existenoa  The  deCandants  insist,  moreover,  that 
the  invention  claimed  by  the  pltuntiffhas  been 
used  by  them  before  the  date  of  the  patent ;  and 
to  this  Mid  a  conuderable  portion  of  their  evidence 
and  ai|faments  founded  upon  it  have  been  ad- 
dressed. They  have  mvrea  the  manner  in  wbioh 
the  manufacture  at  Bow  was,  for  several  jean 
before  the  patent,  conducted  by  Mr.  Harris,  who 
employed,  and  still  employs,  two  purifiers  to  talm 
out  the  carbonic  gas — a  fact  which,  however 
established,  does  not  touch  the  plaint^s  inven- 
tion; for  although  Mr.  Harris's  purifiers  may 
have  the  effect  of  taking  out  the  carbonic  acid  1^ 
means  of  lime,  that  is  not  the  only  of&ce  th^ 
perform,  but  are  part  of  a  general  system  of  puri- 
fication. I  do  not  say  they  were  employed  for  the 
purpoae  of  eliminating  carbonic  aotd  in  the  first 

Elace ;  and  with  what  effect  they  were  wnployed 
efore  March  1872  at  Bow,  is  ahown  ctmdnsively 
by  the  tables,  from  which  it  appears  that  the 
average  impurity  at  Bow,  though  probably  below 
that  at  BecKton,  was  in  Maroh22.8  pains,  which 
was  beyond  the  maximum;  whilst,  from  caosea 
which  the  defendants  do  not  attempt  to  explain, 
it  fell  in  the  next  month  to  12.5.  The  de- 
fendants' have  endeavoured  to  account  for  the 
excessive  impurity  at  Beckton  by  several 
reasons.  They  say  the  condensors  were  imper- 
fect, that  the  temperature  of  the  gas  was  too  high, 
that  the  purifiers  became  distorted,  and  sev^al 
other  things  of  a  similar  kind.  However  that 
may  have  been,  the  excessive  imparity  continned, 
and  they  were  unable  to  reduce  or  to  check  it, 
in  Bpito  of  all  their  earnest  endeavour^  until  afiber 
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the  date  (A  the  letters  patent,  or  imtil  tbey  bad  | 
reomred  Dr.  Olding's  suffgestioD,  which,  dtnongh  I 
made  after,  u,  beyond  donbt.  identical  with  toe 

Elaintiff's.  Mr.  Trewby  has  stated  the  ezperiments 
e  made  at  Tarioas  times,  which,  it  was  inmsted, 
were  an  anticipation  of  the  plaintiff's  invention. 
That  these,  whatever  they  were,  have  not  been 
suocessful,  IB  not  dispnted.   If  they  had  been,  the 
cry  of  distress  which  runs  tJirough  the  corre- 
spondence wonld  not  have  been  uttered.   He  gave 
an  account  in  his  letters  of  numerous  ezperiments 
which  had' been  made  and  their  failure;  and  in  a 
letter  of  the  19th  of  Feb.,  he  attributed  the  in- 
crease in  the  amoant  of  bisulphide  of  carbon  to 
the  ccwls  which  had  been  in  use,  whereby,  he  said, 
the  sulphide  of  carbon  was  no  sooner  formed  and 
in  a  state  to  take  up  Insulphide,  thsA  the  oarbonic 
add  took  its  place.  If  these  repeated  ezperimentB 
had  been  successful,  Dr.  LeUiel^B  advice  might 
hBTO  been  spared,  and  when  Dr.  Olding  showed 
Mr.  Trewby  bow  to  proceed  miccesBrally,  the 
reply  would  have  been  that  he  knew  it  all,  and 
had  done  it  all.   On  the  contrary,  on  the  2ist  of 
March,  iSr.  Trewby  was  acting  on  Dr.  LeUieby's 
suggestions,  and  certainly  with  a  beneficial  reaolt^ 
obtained,  however,  at  an  alarming  cost.   And  on 
the  22nd  of  March,  Mr.  Trewby  wrote  to  Dr. 
Letheby,  saying  that  his  earlier  experiments  and 
results  were  not  what  |he  could  have  wished.  He 
mentioned  a  new  plan  which  he  had  adopted  in 
Feb.,  which  was  in  operation  at  the  time  of  Dr. 
Letheby's  visit,  whereoy  he  got  down  to  twenty- 
nine  grains,  since  which  he  had  reduced  it  to 
twenty,  and  he  said  that  at  that  time  tiiey  had 
about  forty-two  grains  which  tiiey  redoced  one 
halt  in  the  way  they  were  working,  and  he  wae  in 
hopee  that  as  they  extended  the  system  of  puri- 
fication, they  would  be  able  to  reduce  it  still  more. 
It  mieht  be  that  Mr.  Trewlnr  knew  tilie  presence 
oE  carbonio  acid  was  the  obstacle.   Indeed,  it  is 
clear,  he  was  making^  experiments  to  overcome  it, 
and  that  he  had  partaally  suooeeded.   Bat  even  if 
it  were  assumed,  which,  as  a  matter  of  fact  cannot 
be  done,  that  he  had  conceived  the  same  idea  as 
the  plaintijS,  it  would  amount  at  the  most  to  this, 
that  two  were  travelling  on  the  same  road  in 
search  of  th  eaame  object;  the  one  who  first  ob- 
tained and  described  it  in  an  intelli^ble  and 
accurate  expression,  oonld  not  be  deprived  of  it 
because  another  had  tried  to  reach  the  goal  before 
Mm  but  did  not.    Then  it  has  be^  said  that 
the  plaintifTs  invention  had  been  published  hy 
means  of  a  letter  which  the  pik^tifE  wrote  to  Mr. 
Trewby  before  the  date  oE  t&e  patent,  the  !parport 
t£  which  was  that  he  requested  Mr.  Trewby  to  try 
certain  experiments  respecting  carbonio  acid.  It 
ms  written  at  a  time  when  the  pUuntiff  said  he 
was  grtting  materials  for  his  specification,  which 
he  shortly  afterwards  filed,  and  beoMise  he  wished 
to  have  the  experiment  he  snggested  tried  upon  a 
lai^e  scale,  which  the  Beckton  works  afforded. 
Without  ascribing  to  the  tetter  the  character  of  a 
oonfidential  communication,  it  was  no  publication. 
Mr.  Trewby,  who  did  not  return  any  answer  to  the 
letter,  thought  so  too,  for  he  denied  emphatically 
that  he  received  from  the  plaintiff  any  informa- 
tion which  (pided  him  in  tne  experiments  which 
he  made,  or  in  the  discoveries  wmch  were  arrived 
at.  It  baa  been  suggested,  also,  in  the  oonrse  of 
argoment,  that  the  patent  is  invalid  in  respect  of 
the  Srd,  4th,  and  Sta  heads  of  invention.  Those 
objectiona  cannot  be  said  to  have  heea  put  fairly 
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or  Bufibnoitiy  in  {sane  by  the  defendants,  or  that  any 
evidence  has  been  addnced  upon  which  they  can 
be  snatfttned.  All  the  defendants  say  in  their 
answer  is  that  tfaerr  have  never  tried  the  process 
purporting  to  be  described  in  tboee  three  beads 
and  have  no  intention  of  dt^g  so,  that  they 
believe  there  is  no  novelty  in  any  of  them,  aad 
that  such  prooesses  have  no  practical  value  what- 
ever in  the  purification  of  gas  from  salphur,  or 
for  viy  other  purpose.   In  Mr.  Evans's  affidavit 
he  says  that  such  processes  are  all  well  known  to 
gas  engineers  and  are  used  in  the  purification  of 
The  statute  15  &  16  Vict,  provides  that, 
m  actions  at  law,  no  evidence  shall  be  admitted 
unless  the  objection  baa  been  distinctly  raised; 
and  the  principle  of  that  enactmrait  has  been 
recognisea  and  acted  apon  in  courts  cf  equity. 
The  plaintiff  having  gtatai  in  his  spedfloation  the 
object  he  proposed  to  attain — ^viz.,  the  purification 
of  jma  from  sulphur  compounda  by  means  of 
Bulphnr  in  a  fine  state  of  ^vi^on  nsed  alon^  with 
sawdust,  or  such  like  substance — says,  in  his  5th 
head,  that  he  claims  the  employment  of  sulphur 
in  a  fine  state  of  division,  with  an  inert  substance. 
Upon  that  it  has  been  argued  that  where  oxide  of 
iron  had  been  ^ployed  to  take  out  sulphuretted 
hydrogen,  some  portion  of  the  sulphur  most,  in 
that  process,  have  been  deposited  on  the  iron,  and 
that  upon  its  being  revivified,  the  sulphur  so 
deposited  will  form  sulphur  in  a  fine  state  of  divi- 
sion, with  an  inert  substance.   I  cannot,  however, 
tiiink  that  iu  a  just  mode  of  considering  the  specifi- 
cation, oxide  of  iron,  which  is  a  most  active  and  effi- 
cient agent  for  taking  out  sulphuretted  bydroicen 
from  the  whde  volume  of  gas  to  which  it  is 
exposed,  can  be  said  to  be  one  of  those  inert 
suiwtanoes,  like  sawdust,  which  the  pluntiff  pro- 
posed to  emplc^  with  sulphur  in  a  fine  state  of 
division.  The  only  other  objeoticai  to  tiie  plaintiff's 
suit  ia  directed  against  him  perstmally.  The 
answer  alleges  that  the  pluntiff,  previous  to  his 
ajipoiutmuit  as  gas  referee,  had  no  acquaintance 
with  the  hoBiness  processes  of  manufacturing  and 
purifying  gas,  and  the  defendants  believed  thas 
the  plaintiff  derived  his  knowledge  of  the  methods 
which  he  pretended  to  have  invented,  from  oppor- 
tunities afforded  him  in  his  official  position,  of 
seeing  the  processes  employed  by  the  company, 
and  from  information  directly  supplied  to  him  by 
persons  employed  by  the  company.   The  defen- 
dants submit  to  the  court  whether  it  is  competent 
to  the  plaintiff  to  make  use  <tf  the  knowledge 
Boquired  by  him  asapabliooflicerinthedisoha]^ 
of  his  daties,  Ux  toe  purpose  of  taking  out  a 
patei^  That  oUection  Ins  been  earnestly  enforced 
in  the  coarse  of  the  argument.   I  cannot  say  that 
I  think  the  plaintiff  was  disqualified  by  reason  of 
his  employment  from  availing  himself  of  any 
discovery  which  he  might  have  made.  His  duties 
as  a  public  officer  are  very  clearly  prescribed  bjr 
the  statute  under  which  he  is  appointed,  and  he 
appean  to  have  discharged  those  duties,  in  co- 
operation with  the  other  referees,  efficiently,  and 
certainly  without  any  censure  or  complaint  that 
has  been  heard  of.   No  doubt  he  conld  not  hare 
made  the  discovery  in  qaestion  unless  he  had 
obtained  extensive  knowledge  of  the  manufacture 
and  purification  of  gas.  How  much  of  that  know- 
ledge was  derived  from  information  afforded  to 
him  by  the  company's  officers,  and  how  mnch  of 
it  was  the  result  of  hia  own  inspection  and  obser- 
vation, need  not  be  inquired  into.  But  vh^vor 
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WW  the  extent  of  the  information,  it  does  not 
seem  to  have  been  more  than  his  poirera  nnder  the 
statDte  woald  reasonably  entitle  him  to  acquire,  nor 
to  have  led  to  tbe  discovery  in  any  other  manner 
than  by  the  knovrledge  of  known  laws  and  prin- 
ciples which  most  exist  before  an  invention  oan 
have  an  object  to  which  it  can  be  applied.  I  have 
not  thought  it  necessary  to  go  into  the  report  of 
tbe  referees  made  on  the  27th  March  to  tbe  Board 
of  Trade,  becaase  I  do  not  think  it  aSeots  the 
real  qaestioa  between  the  parties.  Many  anthori- 
ties  have  been  referred  to  on  both  sides ;  hut  as 
tbe  law  on  the  snbjeot  is  perfeotly  familiar,  and 
open  to  no  doabc,  it  is  needless  to  mention  ttiem. 
If  the  objections  taken  by  the  derendante  are 
well  founded,  then  it  is  clear  ihat  the  patent 
cannot  be  sustained.  On  the  other  band,  if  those 
objections  have  &iled,  the  plaintiCTs  rights  are 
established  by  numerous  decisions.  Having  looked 
tbrough  the  evidence  and  considered  the  arga- 
ments,  I  come  to  the  conclusion  that  the  plaintiff 
is  tbe  inventor  of  the  principle  and  process  by 
which  the  purification  of  gas  From  what  is  called 
the  sulphur  compounds  may  be  affected  to  a 
greater  extent  than  has  ever  been  practically  done 
before  the  date  of  tbe  letters  patent ;  that  the 
defendants  have  adopted,  and  are  now  practising 
that  invention;  that  they  haTe  been,  and  are 
Mb  to  keep  down  the  amount  at  imparities  in 
Roa  to  an  extent  and  degree  my  &r  soperior  to 
that  whiuh  existed  befon  the  date  when  the 
plaintiff's  patent  rights  were  created.  1%ey  are 
also  able  to  exercise  a  much  greater  control  over 
those  impurities  than  they  were  able  to  do  pre- 
viously. The  defendants  thus  having  practised 
the  invention  without  the  plaintiff's  consent,  he 
is  entitled  to  the  injunction  praved  for  by  the 
bill,  and  he  is  also  entitled  to  be  paid  by  the 
defendants  such  damages  as  he  has  Bnstained  by 
their  unlawful  use  of  that  which  is  his  exclusive 
property;  and  for  that  purpose  an  inquire  mast 
be  directed  to  ascertain  the  amount  of  such 
damages,  with  costs.  Upon  the  i^peal  of  the 
company. 

Souihgale,  Q.G.,  Sir  Senry  Jamea,  Q.G., 
Davey,  Q.C.,  uid  Stirling,  for  the  appel- 
lantSf  conbendod  that  the  plaintiff*8  patent  con- 
tained nothing  which  had  not  alirara  been  done 
where  lime  was  nsed.  The  pluntiff  had  ohumed 
the  general  use  of  alkalies  to  neutralise  an  acid, 
bat  tJie  application  of  that  principle  was  well 
known.  They  further  submitted  that  if  there 
was  any  ground  for  supposing  there  was  anything 
new  disclosed  and  pnt  into  the  patent,  it  was  dis- 
covered under  such  circumstances  that  the  inven- 
tion was  not  tbe  invention  of  the  plaintiff,  who 
was  a  salaried  servant  appointed  nnder  Act  of 
Parliament  for  public  pn^oses ;  and  that  under 
any  circumstances  the  plaintiff  having  what  he 
thought  a  new  idea,  had  risked  his  patent  by  pat- 
ting in  two  or  three  other  ideas.  The  taw  was 
perfectly  well  settled  that  if  a  person  united 
several  matters  in  one  patent  and  one  was  bad, 
the  patent  was  oselftDB  with  respect  to  the  others, 
In  the  case  of  Jordan  and  another  v.  Moore  (L. 
Bep.  1  C.  P.  624),  the  plaintiff  claimed  as  patentee, 
every  means  of  combining  wood  and  iron  in  the 
mannfactare  of  ships,  and  went  on  to  make  claims 
involved  in  what  ne  called  the  principle.  Tbe 
jary  foand  that  one  of  the  things  was  a  new  inven- 
tion, bat  that  the  union  of  wood  and  iron  iu  ships 
wu  not,  and  it  was  held  that  it  was  a  bad  patent 
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because  the  plaintiff  had  clumed  generally  in  his 
first  claim.  They  relied  upon  the  following 
authorities : 

Bimpton  v.  HoIIidatf,  L.  Bep.  1  H.  of  L.  315 ; 

Hill  T.  ThonuMon,  8  Ikonl  StS  t  8  Mar  6K9 ; 

Brvmton  T.  BtnokeM,  4  B.  A  A.  541 ; 

Morgan  v.  Seaward,  2  M.  A  W.  544 ; 

Thonuu  T.  FoivweU,  31  Ii.  T.  Bep.  116,  161,  180 ; 
5Jnr.  B.37: 

Euah  T.  Fox,  28  L.  T.  Bep.  240 ;  5  H.  of  L.  Cm.  707. 

Kay,  Q.C.,  Fry,  Q.O.,  Aaton,  Q.O.,  and  TrenUett, 
in  support  of  the  decision  of  the  court  below, 
contended  that  the  invention  was  novel,  ingenious, 
aud  useful.  It  might  be  said  that  the  claim  of 
the  patentee  was  the  use  of  sulphide  of  caloiam 
generally ;  but  the  patent  was  framed  upon  an. 
authority  whidi  had  decided  that  such  a  claim 
did  not  mean  the  general  employment  of  sulphide 
of  calcium,  but  the  employment  in  the  manner 
described  in  the  invention.  Upon  this  point  they 
referred  to  the  oases  of 

ArnoU  r.  Bradbury,  24  L.  T.  Bep.  K.  8.  618 ;  L. 
Bep.  6  C.  App.  706  ; 

Beard  r.  Egerton,  13  L.  T.  Bep.  805,  406 :  8  Com.  B. 
165; 

Kriv  T.  Marahail,  8  CL  A  F.  245 ; 
Haworth  T.  aardeastU,  1  Bing.  N.  C.  1B2;  4 IC. 
720. 

Those  authorities  showed  that  the  office  of  a  claim 
was  not  to  enlarge  or  describe  the  invention,  but 
to  restrict  it  to  chat  which  was  oonsidered  to  be 
the  novel  part  of  it.  They  also  referred  to  HUls  v. 
The  London  QasliglU  Company  (5  Hurl.  &  Nor.  312, 
368),  which  showed  that  although  a  chemical  fiut 
were  thoroughly  well  known,  the  man  who  prac- 
tically applied  that  to  a  useful  purpose  to  which 
it  had  never  been  applied  before,  had  a  right  to 
have  a  patent  for  that  application.  With  regard 
to  the  alleged  anticipation,  thOT  snbniitted  that 
until  the  time  ot  the  plaintiffs  patent  it  wu 
proved  to  demonstaiution  that  no  one  had  broo^t 
a  practical  mode  of  working  lime  parifierslbr 
gas  into  operation  anywhere,  although  the  ohemi- 
cala  were  wdl  known.  Upon  this  subject  th^ 
cited  am  V.  Evana  (4  Se  G.  F.  &  J.  288).  This 
came  within  a  well-known  class  of  oases,  namely, 
that  of  a  known  want  which  existed  far  a  Icoig 
time,  being  supplied  by  a  patented  invention. 
They  further  submitted  that  iu  a  suit  to  restrain 
the  infringement  of  aa  existing  patent,  no  matter 
how  the  patent  was  obtained,  if  valid,  the  plaintitf 
was  entitled  to  relief.  No  case  had  been  cited  in 
which  a  patent  had  been  recalled  becaase  it  had 
been  obttuned  by  a  man  whose  invention  was 
stimulated  by  the  fact  that  he  had  obtained  know- 
ledge in  an  official  position.  Tbe  plaintifTs  inven- 
tion was  not  the  tees  his  own  Moanse  the  bofes 
whioh  led  to  that  invention  had  bem  communi- 
cated to  him  while  he  held  a  salaried  office.  They 
also  dtod 

Pinnegan  v.  Jama,  L.  Bep.  18  Eq<  78 ; 

P«nn  T.  Bibby,  15 L.  T.  Bsp.N.  8.  SB5, 389 ;  L.  Bep. 
SEq.SOS; 

B«tti  V.  Jf«ns{68,  7  L.  T.  Bep.  N.  S.  110 ;  L.  Bap.  10 

ft.  of  L.  117  ; 
Neilton  v.  Batti,  L.  Bep.  5  H.  ot  L.  1. 

JiJCEs,  L.J.,  who  delivered  the  judgment  of  tiie 
coort,  ^tor  referring  to  the  plaintiff's  official 
position,  said :  In  the  performance  of  bis  duties, 
tbe  plaintiff  was  in  constant  communication  widi 
the  managers  of  the  metropolitan  gas  works,  and 
became  intimate  with  their  processes  and  their 
results.  Aa  the  object  of  the  appointment  of  the 
referees  was  to  secure  for  the  paUio-  ms  of  the 
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■utmost  pnrity  which  could  be  reaaonably  required  ' 
■of  the  compaxtieB,  it  was,  of  ooarse,  their  duty  to 
■ascertain  vhat»  in  all  the  ctrcamBtonces  of  each 
maOf  would  be  a  reasonable  reqniaition,  and.  in 
the  perfonnance  this  duty,  to  discuss  with  and 
to  Boggest  to  tiie  macageft,  as  practical  men,  and 
to  discuss  with  sod  to  suggest  to  one  another,  the 
existing  impurilies,  the  probable  cause  of  them, 
and  the  best  means  practically  ar^able  for  re- 
moTiDg  such  causes.  The  gas  companies  had 
fiuled  to  supply  to  the  public  a  gas  which  did  not 
■contain  a  very  considerable  amoant  of  sulphur, 
and  not  only  was  that  amount  excessive,  but  the 
gas  showed,  according  to  the  plaintiff,  yariations 
in  that  amount  from  day  to  day  which  the  makers 
could  not  accoaot  for.  With  the  same  coal,  the 
same  process  of  manufacture,  the  same  purifying 
processes,  the  gas  came  out  sometimea  very  pure 
and  aometimes  very  impure.  Bevolviog  tnese 
things  in  his  mind,  the  plaintiff  says  that  he  dis* 
covered  the  cause  of  the  defect,  and  with  it  a 
simple  and  effectual  means  of  removing  such 
cause.  The  discovery  may  be  stated  shortly  thus  : 
After  a  certain  preliminary  process  of  purification 
in  what  are  called  washers  and  scrubbers,  the 

C which  was  still  very  impure,  containing  a 
e  quantity  of  carbonic  acid,  sulphuretted 
hydrogen,  and  other  sulphur  compounds,  was 
passed  through  purifiers  containing  lime  and 
oxide  of  iron.  The  oxide  of  iron  would  absorb  and 
remove  sulphuretted  hydrogen,  but  had  little  or 
no  effect  on  the  other  sulphur  compounds.  The 
lime  was  capable  of  absorbing  the  carbonic  acid, 
And  also  the  sulphuretted  hydrogen,  but  had  no 
•effect,  as  lime,  on  the  other  sulphur  compounds, 
■but,  in  abswhing  the  sulphuretted  h^rogeo,  it 
became  a  snlphide  of  caloiom,  in  which  state  it 
was  a  Tery  efficient  agent  for  removing  the  other 
snlphur  compounds.  The  lime  was  capable,  first 
asUme  and  then  as  sulphide  of  calcinui,  of-  re- 
moving the  carbonic  acid  and  the  sulphuretted 
hydrogen,  and,  to  a  great  extent,  the  other 
sulphur  compounds.  Bat  the  plaintiff,  as  he 
alleges,  discovered  that  a  ^^t  chemical 
truth  had  been  overlooked  or  ne^ected,  namely, 
that  carbonic  acid  would  decompose  sulphide 
of  calcium,  and  set  free  again  the  sulphur 
which  had  been  absorbed,  and  he,  therefore,, 
discovered,  what  had  been  overlooked,  that  it 
was  essential  that  the  gas  should  be  entirely 
'  deprived  of  its  carbonic  acid  in  the  first  instwice. 
The  lime  in  Hie  subsequent  purifier  or  purifiers 
would  then  be  partly  pure  lime,  jHirtly  salpbide  of 
calcium.  The  lime  would  ^  on  absorbing 
sulphuretted  hydrogen  until  it  became  wholly 
snlphide  of  calcinm,  and  the  sulphide  of  calcium 
would  continue  taking  np  the  other  sulphur  com- 
pounds. When  this  truth  presented  itself  to  the 
^aintiff's  mind  the  remedy  was  very  obvious. 
From  the  great  afiinity  between  lime  and  carbonic 
add  it  is  easy  to  absorb  the  latter,  and  practtodly 
speaking,  carbonic  acid  wonid  not  escape  from  a 
vessel  containing  lime,  unless  and  until  the  latter 
had  been  converted  into  a  carbonate.  Having 
satisfied  himself  by  deductions  and  by  experi- 
ments that  the  solution  of  the  sulphur  difficulty 
was  to  he  found  in  the  proper  use  of  the  affinity 
between  cubonic  acid  and  lime,  he  confidentially 
informed  his  colleagnes  of  his  discovery,  and,  as 
alleged,  it  was  with  his  permission  that  the  descrip- 
tion of  his  lime  process  was  given  in  the  repcnrt 
next  to  be  mentioned,  and  with  a  perfect  nnder- 
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stan^g  on  their  port  that  he  was  to  take  out  a 
patent  for  his  said  diseoveiy  before  the  issue  cUbe 
report.  The  report  contains  the  first  stateonent  of 
the  disooveiy;  it  is  the  first  piece  of  writing  in 
which  anything  is  formulated  or  stated  with  respect 
to  it.  The  report  bears  date  the  Slst  Jan.  1872, 
and  appears  to  have  been  in  print  about  that  time- 
In  that  report  no  mention  is  made  by  the  referees 
of  any  special  discovery  by  one  of  them,  or  of  any 
intention  to  patent  it  by  any  of  them.  The 
report  is  a  long  document.  It  is  headed,  "  Boport 
on  Sulphur  Fnrification  at  the  Beckton  Gas  Works 
by  the  Gas  Referees."  It  purports  to  give  an 
account  of  what  had  been  done  at  the  Beckton 
works  of  the  defendants,  and  under  the  head 
"  Bemedies,"  it  proceeds  thus  (inter  alia) :  "  The 
prime  object  to  be  sought  is  to  utilize  and  perfect 
the  existing  processes  of  purification.  The  referees 
feel  confiiMnt  that  such  a  result  is  obtainaUe. 
From  nperiments  which  they  hare  made  they  can 
state  that  lime  in  the  form  of  sulphide  of  calcium— 
i.e.,  saturated  with  snl^uretted  hydrc^n — is  a 
perfectly  adequate  purifying  agent  for  sulphur. 
The  referees  feel  assured  the  perfect  results  would 
be  obtainable  from  the  lime  process  of  purification 
if  carbonic  acid  were  excluded  from  the  purifiers." 
The  experiments  are  described  as  thou:  experi- 
ments, made  at  their  office,  and  all  the  recommen- 
dations and  suggestions  are  made  as  the  official 
recommendfUions  and  suggestions  of  the  whole 
body,  based  upon  facts  t^cially  ascertained  for 
and  by  them,  and  the  whole  report  purports  to  be 
the  production  of  the  whole  body,  each  of  them 
applving^  as  in  duty  bound,  his  intellect  and  mind 
to  the  subject.  The  report  was  Icept  back  from 
the  official  authorities  until  the  26th  of  March, 
and  a  few  days  afterwards  it  was  circulated 
among  the  gas  companies  and  generally.  It 
would  have  been  immediately  the  duty  of  the 
officers  of  the  gas  companies  to  adopt  the  sng- 
gestions  of  tho  report  (if  they  had  not  previous^ 
done  so),  and  it  became  immediately  the  duty  of 
the  referees  to  fix  the  maximum  of  impurity  to 
bo  permitted,  having  regard  to  the  means  8Ug> 
gested  by  them.  The  plaintiff  says  that  in  fact 
this  was  done ;  that  such  a  maximum  was  fixed* 
and  that  the  defendant  company  did  adopt,  and 
with  great  success,  the  plan  of  the  referees.  For 
months  the  report  was  discussed,  written  about, 
and  lectured  apon  as  the  referees'  report,  and 
they  themselves  In  subsequent  reports  referred  to 
it  by  that  designation.  It  was  an  official  docu- 
ment emanating  from  the  plaintiff  and  otbon, 
inviting,  and  intended  and  calculated  to  compel 
the  gas  companies  to  use  the  means  therdn  de- 
scrilKd,  and  without  any  intimation  that  there 
was  any  patent  right  or  private  property  of  the 
pl^ntiff  or  anyone  in  that,  which  to  all  appear- 
ance, was  given  to  the  poblic  as  puhlic  property. 
It  appears,  however,  that  on  the  9th  of  MarcK,  the 
plaintiff  bad  presented  his  petition  for  letters 
patent  for  improvements  in  the  pnrification  of 
coal  gas,  lodging  the  usual  provisional  specifi- 
cation. Letters  patent  were  sealed  on  the  28th 
of  May.  On  the  11th  of  Sept.  the  complete 
specification  was  lodged,  and  then  it  appeared 
that  the  plaintiff  had  obtained  a  patent  for  that 
which  was  in  snbstunoe  and  effect  the  referees' 
report,  and  he  has  filed  a  bill  against  the  defm- 
dants  for  having  infringed  such  his  patent  rights 
by  doing  the  Tory  tmngs  which  th^  were  so 
officially   instructed,  invited,*  and,  in  effete 
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caniDwiided  by  him  to  da  Although  it  is  not 
necessary  for  tiie  d^enaimtkMi  of  this  suit  to 
pnmoDDoe  any  final  decision  on  this  point,  we 
deem  it  right  to  say  that  we  think  ic,  at  the 
TOry  least,  very  qaestiooable  whether  it  oau  be 
c<Hiipetent  for  a  member  of  u  official  commission 
or  committee  to  take  ont  m  patent  for  the  subject 
matter  of  their  official  inTestigation,  for  the 
reenlts  of  each  inTOstimtion  embodied  in  their 
official  report  to  the  pablio  anthorities,  or  to  treat 
aa  piratical  infringers  those  who  hare  followed 
the  snggestions  and  direotions  contained  in  snoh 
rc^MHt.   The  snggestion  that  ^e  report  was  kept 
back  for  the  purpose  of  enabling  one  of  the 
r^erees  to  i^iply  mr  a  patent  is  not  entitled  to 
much  faTonr.   It  is  to  be  borne  in  mind  that  the 
nport  when  made  belonged  abnriutely  to  the 
State.  Every  &ct  and  flgore  in  it  had  been  aaoer- 
tained  and  obtained  at  the  public  expense ;  erery 
hoar  of  erezy  referee  and  of  tbe  secretary  em- 
ployed in  the  production  of  it  was  pablio  time. 
It  waa,  o£  coarse,  printed  at  the  public  cost.  The 
withholding  or  wilful  delaying  of  it  was  a  plain 
breach  of  pablio  daty,  ar^  it  is  difficnlt  to  see 
bow  the  plaintiff  can  be  in  a  better  position  than 
if  he  and  bis  ooUeagues  had  done  their  daty 
and  duly  presented  their  r^>ort  as  soon  as  it 
was  completed.    The  consideration  for  every 
patent  is  the  communication  of  neefol  information 
to  the  pnblic.   What  considerabion  is  there  when 
the  information  was  already  tbe  property  of  the 
State  P    The  specification  of  the  patent  claims 
fire  differeirii  mattov.   If  one  fif  them  is  bad,  as 
there  has  been  ao  disclaimer,  of  ooturae  tiia  patent 
mnat  fiul,  and  the  defhndants  insist  ^at  every 
one  of  them  is  bad.  His  Lordship  then  read  the 
first  claim  and  continued :— There  is  really  in  this 
nothing  but  the  enunciation  of  a  chemical  truth, 
that  pure  sulphides  of  calcium  will  absorb  the 
snlphnr  carbons.   The  plaintifi  believed  that  he 
had  discovered  the  chemical  trath,  althoagh  it 
had  be«i  taught  for  many  years  in  many  books, 
and  was  well  known  to  chemists.   There  is  no  in- 
vention of  any  particular  process  or  means  oE  em- 
ploying the  pure  sulphide      calcinm.    If  pare 
snlphide  of  ouciam  is  to  be  used,  it  mnat  be  used 
in  some  separate  holder  of  it,  and  the  thing  hold- 
ing it  would  be  a  separate  purifier ;  and  there  is 
notfaingf  therefore,  in  any  previous  part  of  the 
specifloationa  to  limit  the  universality  <^  the 
Gudma  to  the  nuploymeut  of  sulphides  of  calcinm 
for  the  removal  at  snlphnr  other  uian  snlphnretted 
hydrogen.   It  is  ctbTicusly  impossible  to  support 
such  a  claim  as  that  wbich  vras  pUinly  based  on 
the  plaintiff's  mistaken  idea  that  he  had  discovered 
that  peculiar  property  in  sulphide  of  calcinm. 
Passing  over  for  the  moment  the  second  claim, 
which  has  been  the  principal  subject  of  contro- 
versy in  evidrace  and  argameiit,  the  defendants 
challenge  absolutely  tbe  novelty  and  utility  of 
the  other  three.    The  plaintifi  challenged  has 
failed  to  produce  any  evidence  that  they  are  of 
the  slightest  value.    The  defendants'  evidence  is, 
in  general  terms,  that  they  have  been  tried  and 
abuidoned.   The  plaintifiE  has  whoUy  failed  to 
prove  either  the  novelty  or  utility  of  anything 
olaimed  under  any  <£  the  three  heads.   Tbe  great 
oontrovetnlflf  fact  and  argument,  aa  before  stated, 
has  TcJated  to  the  second  head  of  claim.   There  is 
in  thac  no  suggestion  of  any  new  apparatus— 0^ 
any  new  process.   There  is  no  device  or  scheme 
of  aay  kind.  lame  purifiers  in  soocession  were  in 
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general,  almost  universal,  use  wherever  lime  oookk 
be  freely  osed.   The  gas  entered  one,  passed  from 
that  to  another,  and  then  generally,  or  someUmss, 
to  a  third ;  the  gas,  partly  purified  in  the  washers 
and  scrubbers,  passed  through   the  series  of 
lime  purifiers  into  an  oxide  of  iron  purifier.  That 
was  the  process  before,  and  that  is  to  remain  the 
prooeSB  after  and  under  the  plaintiff's  patent. 
What  he  claims  to  have  discovered  is,  that  if  the 
carbooiic  acid,  which  is  the  first  thing  taken  up  hj 
the  lime,  is  n(^  wholly  takbn  up  at  the  beginning, 
and  is  allowed  to  entex  tbe  last  purifier  or  purifiers,, 
it,  in  fact,  poisons  the  latter,  dacomposes  the  sul- 
phide of  calcium  already  fm^ed,  cusengages  the 
other  sulphur  absorbed  by  the  sulphide,  and  of 
course  fills  the  gas  again  with  the  salphor  im- 
purities wbich  had  been  removed.  Hob  is  a  very 
valuable  caution  and  direction,  but  it  is  impossible 
to  make  anyching  mwe  of  it  than  a  workihg 
caution  and  direction.    It  really  amounts  to 
nothing  more  than  a  direction  to  be  sufficiently 
liberal  in  the  nse  of  the  caustic  limo  in  the 
first  stage,  and  an  instruction  that  the  moment 
it  is  so  far  carbonated  as  not  to  arrest  the 
carbonic  acid,  it  should  be  removed  and  a  fresh 
supply  of  lime  got.   It  may  be  a  direction  and  in- 
struction of  tbe  greatest  possible  value  and  utility, 
but  it  is  utterly  impossible  to  make  such  a  direc- 
tioa  and  instruction,  however  valuable,  the  subject 
of  a  patent.   It  does  not  differ  in  principle,' al- 
tfaoueh  it  does  differ  enormously  in  scale,  from  a 
cook  s  instructions  and  directions  as  to  the  best 
means  of  manipulating  artioleB  of  food.  How 
conld  the  infringement  of  snob  a  patent  be  predi- 
cated P  No  one  ops  a  right  to  prevent  a  workman 
from  using  care  to  keep  his  tools  in  the  most  effi- 
cient state;    No  one  has  a  right  to  prevent  a 
maau&cturer  from  cleansing  his   vessels  and 
Uirowiog  away  the  useless  contents  whenever  he 
likos,  or  to  ask  him  his  motives  or  intentions  in 
doing  BO.   Besides  this,  however,  the  defendants 
insist  that  what  they  are  doing  now,  and  which 
is  alleg^  to  be  t<he  infringement  of  the  patent  at 
their  Beckton  Works,  they  were  doing  ut  those 
works  before  the  date  of  the  patent,  and  that 
what  they  are  doing  at  their  Bow  Works  they  had 
been  doing  for  years.   The  evidence  on  this  sub- 
ject 00  behalf  of  the  defendants  is  absolutely 
overwhelming.    It  is  direct,  positive,  and  une- 
quivocal, an^  if  Dalse,  it  must  be  wilfully  false 
and  perjured  within  the  knowledge  of  seorea 
of  pOTons,  and  against  this  there  is  merely  tlw 
speculative  coadusion  derived  from  results.  The 
laintiff  says,  up  to  a  certain  time,  before  you 
new  of  my  process  as  described  in  the  referees' 
report,  you  failed  to  pm-ify  your  gas  properly; 
since  you  became  acqnainted  with  my  process  you 
have  purified  your  gas  effectually.  The  conclusion 
is  inevitable  that  you  have  made  some  change, 
and  as  you  are  now  confessedly  using  my  process, 
yoa  must  have  been  using  something  not  my 
proccEB  before,  and  your  evidence  to  the  contrary 
must  be  disregarded.  We  cannot  so  deal  with  such 
a  body  of  witnesses  and  such  a  mass  of  evid^ioe, 
including  unmistakable  documentary  evidence, 
which  was  in  existence  before  the  existence  of  tfao 
letters  patent    Whether  the  defendants  have 
sofficientlj  acconnted  for  the  difference  in  the 
resalts  prodnoed  in  different  ports  of  the  year 
1872,  or  what  was  or  were  the  cause  or  oaoaes  of 
such  difference,  opens  a  field  of  speculation  into- 
which  we  are  not  called  npon  to  enter.  It  cannot 
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affect  &a  fitcfe  (as  to  which  there  is  no  legitiinBte 
groand  for  doabt)  that  prior  to  and  on  titte  9tti 
Jlaroh  1872  the  prooesR  described  in  the  pUiutfiTB 
spedfication  was  in  actual  use  and  Trork  at  Beok- 
vm,  and  that  a  process  in  principle  and  substanoe 
the  saine  was  in  actnal  use  and  work  at  Bow.  It 
is  possible,  indeed  probable,  that  the  company 
beoune  moro  liberal  in  the  supply,  and  t^e 
managers  more  carefnl  in  the  use  of  the  lune. 
Bat  that  is,  in  our  jndgment,  wholly  immatcriaL 
The  plaintiffs  case  has,  in  oar  judgment,  wholly 
foiled,  and  his  bill  must  be  dismissed  wiih  oost^ 
inolading  the  ooats  of  the  appeaL 

Solicitors  (or  appellants,  CvrtU  and  Bedford. 

SolicitorB  for  the  plaintiff,  Sevan  and  Whitting. 

Moniay,  May  29. 

(Before  Jaues,  L.J.  and  Baogaxlat,  J.A.). 

Pux  V.  PiXK ;  Bx  parte  Laubtoh  and  Co.(a) 

Conipen$ation  vtider  Lands  Clauaet  Ad — Mort- 
gagtea — Gompenaaiion  for  Io$b  of  trade  projUa 
— Qraving  dock. 
P.  mortgaged  a  lea$ehold  graving  dode  wUh  the 
plant,  ituichinery,  ^e.  to  L.  and  (Jo.   A  raiboay 
company  then  gave  noii^ea  to  take  part  of  Oie  dock 
for  their  railway.    Sefore  the  compeneaiion  vjoa 
aetUed  P.  died,  and  a  biU  toasMedto  adrmniater 
Im  estate.   In  the  meantime  oie  mortgagees  ioole 
poaaeaaicn  and  repiired  the  eompeiiaation  to  he 
aetiled  by  arbitra^on.    The  ummre  having  made 
hia  award,  and  having  etaied  hote  mudt  of  the 
mint  awarded  waafor  trade  profits,  and  the  com- 
pany having  paid  the  money  into  court. 
HUd  {a0irming  fhe  deoinon  of  V.  0.  JJoO)  that  the 
mortgageea  were  entiOed  to  the  portion  of  (he fund 
repreamUna  eompemaiion  for  ifrade  pr^tte  as 
wmZ  aaiothe  rest  of  the  fund. 
This  was  an  appe^  from  a  decision  of  Yioe-Ohan- 
cellor  Hall,  nnder  the  following  oircamstanoes : 
By  a  lease  dated  the  3rd  Nov.  1869,  a  shipbaildiag 
yard  and  graving  dook,  called  tiie  Bridge  Graving- 
dock  and  premises  at  Uonkwearmoatbsnore,  in  the 
county  of  Darham,  were,  with  their  appurten- 
ances, excepting  all  the  pnblic  ways  and  certain 
other  rights  and  powers,  demised  by  Sir  Eed- 
worth  Williamson  to  William  Pile,  the  testator 
in  this  caase,  his  ezeoutors,  administrators,  and 
aBBums  for  the  term  of  twenty-one  years,  from 
the  a3rd_NoT.  1869  at  the  yearly  rent  o£  3401. 

By  am  indentore  of  mortgage,  b^rina  date  the 
7th  Not.  1872,  William  Pile  anmvd  certain  hei«- 
ditaments  and  premiBei  and  red  and  personal 
estate  indadins  premiaea  oomprised  in  the 
lease  of  the  Srd  Nor.  1869,  to  the  petitionen, 
who  were  his  bankers,  by  way  of  mor|fi;age,  to 
secare  the  sum  of  40,0002.,  m  other  the  amount 
the  balance  whicb,  on  the  aoconnt  carrent  between 
William  Pile  and  the  petitioners,  should,  for  the 
time  being,  be  owing  the  said  William  Pile  to 
the  petitioners.  This  mortgage  contained  a  coven- 
ant that  any  buildings,  engbes,  machinery, 
implements,  utensils,  fixtares,  real  or  personal 
prcqi^y,  which  should  be  erected,  placed,  or  used 
upon  the  said  lands  or  hereditaments,  or  any  part 
tnerectf  _  during  the  continnance  of  the  security, 
either  in  lien  of  or  addition  to  any  buildings, 
engine*,  machinery,  implements,  tUensils,  fixtares, 
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real  or  personal  property  then  standii^  or  being 
thereon,  slumld  be  mcluded  in  the  secnrity,  and 
be  subject  to  the  provisions  and  oovcnanba  of  the 
mort«igei 

In  Jan.  1873,  the  Nrath-Eastem  Railway  Com< 
pan^  took,  for  the  puiposes  of  their  under- 
takmg,  part  of  the  graving  dock,  buildings,  &c., 
oomprised  in  the  mortgage ;  and  as  they  ludined 
to  pay  the  amount  claimed  by  Pile,  he  gave 
them  notice  that  he  desired  the  amount  of  oom- 
pensation  payable  by  them  to  be  settled  by 
arbibratioD.  This  had  not  been  done  when 
William  Pile  died  in  June  1878,  having  appointed 
his  wife  and  four  other  persons  executors  of  his 
will,  and  being  indebted  in  large  sums  on  simple 
oontraet  to  various  persons.  The  bill  in  tne 
suit  was  filed  by  benefioiarira  under  William 
Pile's  will,  against  nis  exeoutora  for  the  adminiitrft- 
tion  of  his  estate ;  and  the  nsnal  decree  had  beat 
obtained. 

It  appeared  that  the  exeoators  had  no  Ainda 
available  for  the  purpose  of  carrying  on  the 
testator's  business,  and  certain  ships  wnioh  were 
uofinished  at  the  time  of  his  death  were  completed 
by  the  persons  for  whom  he  had  contracted  to 
build  them.  Subsequently,  however,  a  manager 
and  receiver  was  appointed  to  continue  the  busi- 
ness and  complete  tne  testator's  contracts.  Shortly 
after  the  death  of  the  testator  the  petitioners  took 
possession  of  the  premises  by  virtue  oF  a  power  in 
their  mortgage,  and  they  then  gave  notice  to  the 
railway  company  that  uiey  were  mortgagees  in 
possession,  and  that  they  desired  the  amount  of 
compensation  payable  by  the  company  in  respeob 
ol  the  inremises  required  by  them  to  be  settled  hv 
arbitration.  Accordingly  Uie  company  appointed 
one  arbitrator,  and  the  axeoatcva  aim  the  peti- 
tioners together  appointed  another,  hot  they  were 
unable  to  agree.  An  award  was  therefore  made 
on  the  Ist  Sept.  1874  by  their  umpire,  Mr.  £.  J. 
Smith,  who  awarded  and  detenained  that  the 
compensation  to  be  paid  by  the  company  to  the 
defendants  Issbella  Pile,  Alfred  Austin  Bickaby, 
and  Thomas  Collie  Stamp,  the  executors  and  Uie 
petitioners,  for  the  leasehold  interest  of  the  said 
parties  in  the  said  lands  and  hereditaments  so  re- 
quired as  aforesaid,  uid  for  the  damage  tiiat  might 
be  siMtuned  by  them  by  reason  of  tLe  execution 
of  the  works  for  which  the  said  lands  and  heredi* 
taments  were  so  required  as  aforesaid,  and  of  the 
exercise  as  regarded  sacb  Umds  and  heredita- 
ments of  the  powers  vested  in  the  said  oompany, 
by  their  Acta,  and  for  the  tra^  profits  of  the 
defendants  Isabella  Pile,  Alfred  Austin  Biokaby, 
and  Thomas  OoUie  Stamp,  and  for  the  machinety 
on  the  said  lands  and  hereditaments,  should  be 
the  sum  of  11,950£.  The  pelntioners  and  executors 
jmntly  were  represented  by  one  counsel  and  ^e 
company  by  another  in  the  arbitration,  and,  after 
the  awud,  the  arbitrator,  at  the  request  of  the 
petitioners  and  executors,  gave  the  followii^ 
certificate : — "  I  certify  that  the  question  criE  trade 
profits  was  argued  before  me  io  this  arbitration 
by  Mr.  Kay,  Q.C.,  and  Mr.  Hugh  Shield,  that 
their  gross  annual  amount  was  finally  agreed 
between  the  parties  and  put  before  me  as  an  item 
to  form  part  of  the  total  amount  awarded,  and 
that  such  item  was,  therefore,  specially  named  hj 
me  in  my  award.  It  was  pbced  by  me  at  28001,, 
and  was  given  in  respect  of  the  trade  profits  whidi 
would  have  aoomed  if  tiie  premisea  had  not  bean 
taken  by  the  Nwth  Eaitem  Bailw^y  Company." 
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The  company  duly  paid  12,4661.  it.  M.,  being  the 
ftmoaat  awarded,  vith  interest,  into  oourt  to  the 
credit  of  the  cause,  and  this  sam  was  now  invested 
in  consols.  The  petitioners,  whose  debt  amounted 
to  51,9552.  18>.,  and  a  large  additional  sam  for 
arrears  of  interest,  claimed  the  whole  of  the 
12,466].  4&  4(1..  and  acooidinglj  prayed  that  that 
amoont  might  be  transferred  to  them,  uid 
thai  the  costi  o(  their  patltioa  be  paid 

fary  the  plaintiffs.  On  the  other  hand  the  exeontors 
ohumed  on  behalf  of  the  testator'B  estate  so  mn6ti 
at  the  oonsols  as  represoated  the  28001.  which  had 
been  awarded  in  respect  of  trade  profits.  The 
manager  and  receiver  and  other  persons  who  had 
used  the  graving  dock  since  the  testator's  death 
to  complete  the  nnfinished  ships,  had  paid  rent  to 
the  petitioners  as  mortgagees  in  possession.  In 
tl)e  coart  below, 

Graham  Haati-ag$,  Q.C.  and  Oswald,  for  the 
petitioners,  contended,  on  the  anthority  of  Re 
Harper  (32  L.  T.  Sep.  N.  S.  214;  L.  Bep.  20  Eq. 
39),  that  the  court  wonld  disregwrd  the  direction  of 
the  nmpire  as  to  the  persons  to  whom  part  of  the 
mopey  ahoold  be  paid,  and  wonld  direct  the  whole 
of  it  to  be  paid  to  the  petitioners,  who  were  solely 
entitled  to  it.  What  was  mortgaged  was  the 
whole  of  the  business  premises,  inofading  plant, 
fixtures,  and  maehinerr.  and  the  oourt  wonld  not 
separate  the  goodwill  from  the  premises.  "  Fatnre 
profits  "  amounted  to  the  same  thing  as  "  good- 
will," and  in  the  case  of  docks  as  in  the  present  in- 
stance, it  wonld  be  local  goodwill,  which  nnlike 
personal  goodwill,  was  mseparable  from  the 
premises.  This  case  was  stronger  even  than 
ChUaum  V.  BevtBt  (5  Bass.  29)  which  was  a  ease 
of  an  equitable  mortgage  of  the  plant  and  ma- 
chinery, inolnding  all  t^t  might  he  put  on  the 
wemises  daring  the  security.  In  the  case  of 
jWIand  V.  Bourne  (6  Beav.  269)  the  goodwill  was 
hwl  to  attach  to  the  license  and  stock,  and  not  to 
the  honse.  Here  they  had  what  was  eqaiv^eut 
to  the  licence  and  stock,  namely,  plant  and  ma* 
duneiy.  With  regard  to  the  form  of  tiie  award, 
ibe  ompire  was  not  wrong  in  directing  the  mon^ 
to  be  paid  to  the  executors  as  representing  the 
testator's  estate;  fbr  though  ha  had  no  inriadwHon 
to  decide  the  rights  of  the  parties,  he  was  jnstified 
in  assuming  t£at  the  mortgage  would  be  paid 
off. 

EddU,  Q.C.  and  BieveM,  for  the  plaintiffs,  con- 
tended there  was  a  pointed  distinction  between 
the  portion  of  the  compensation  in  which  the  eiecu- 
tors  and  mort^;ageeB  werejointly  interested,  and  the 
portion  in  whioh  the  executors  alone  were  interested. 
According  to  the  award,  the  money  went  to  the 
estate.  Ilie  nmpire  conld  not  alter  or  pr^udice 
the  rights  of  the  parties,  but  ^era  was  a  distinct 
finding  by  him  of  the  sum  of  2800Z.  as  compen- 
sstion  fat  trade  profits  which  might  have  been 
made  by  the  executors.  The  mortfrage  was  one 
of  the  docks  and  fixed  machinery,  but  not  of  the 
kmse  timber  and  materials,  which  wwe  worth 
from  40.0001.  to  50,0001.  The  oase  oC  OlUsmm 
T.  Bewa  did  not  apply.  The  company  had  not 
taken  the  buBinesB  away,  and  had  not  taken  the 
whole  of  the  (iremises.  The  goodwill  still  attached 
to  the  remaining  portion  of  the  premises,  but  the 
nmpire  thought  tnat  the  business  to  be  carried 
on  there  in  fntnre  might  be  hampered  or  injured 
fay  reason  of  the  loss  of  part  of  the  premises,  and 
the  28002.  was  awarded  m  respect  of  such  injury 
done  to  the  business.    Englmd  v.  Downa  only 
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showed  that  the  court  would  regard  the'  peooUar 
circumstances  of  the  oaae  before  it. 

The  Yice-Chanoellor  was  of  opinion  that  the  sum 
of  28002.,  as  well  as  the  rest  of  the  compensation 
money,  must  be  considered  as  belonging  tu 
the  mortgagees  and  not  to  the  executors.  If  tbo 
property  had  been  sold  under  tiie  decree  of  the 
court,  would  not  the  sum  in  question  have  gone 
to  the  purchaser?  Mr.  File,  bong  dead,  conld  not 
have  canied  on  business  in  ccanpetitioa  with  a 
purdiaser,  and  the  goodwill  necessarily  went  with 
the  property.  Did  the  fact  that  only  part  of  the 
property  had  been  sold  make  mattOTs  worse  for 
the  mortgagees  P  Certainly  not ;  they  were  en- 
titled to  the  trade  profits  in  respect  of  the  portion 
which  had  been  taken,  and  his  Lordship  did  not 
see  how  the  appointment,  with  their  consent,  of  a 
receiver  who  paid  them  rent  for  the  premises, 
could  prejudice  them.  Tho  whole  fund  must  be 
transferred  to  the  petitioners,  and  the  amount  of 
their  costs  be  added  to  their  debt ;  the  costs  of  the 
other  parties  to  be  costs  in  the  cause. 

On  the  appeal, 

Sddia,  Q  C.  and  T,  8teimi«,  for  the  plaintiffs, 
who  appealed. 

DiefeuMon,  Q.G.  and  J.  T.  Hampltrji  for  the 
executors. 

SaetingB,  Q.C.  and  OmvaM,  for  the  petitioners, 
the  mortgagees. 

,  JjMK,  L.J.,  said  that  it  seemed  to  him  the 
decision  of  the  Yioe-Cbancellor  in  this  case  was 
quite  right.  The  mortgagees  were  the  absolute 
owners  in  possession  of  everything,  and  they  were 
the  only  persons  who  could  have  made  profits  of 
the  business.  The  arbitrators  and  the  umpire 
had  to  ascertun  what  was  the  proper  compensa- 
tion for  the  land  and  for  the  damage,  payable 
under  the  of  Parliament  by  reason  of  the  Bail- 
way  Cktmpany  exercising  their  powers.  In  ascer- 
taining  that  they  used  the  words  "  compensation  of 
severance,"  and  so  on,  for  the  profits  of  the 
business.  What  must  be  supposed  to  have  been 
meant  was  that  in  estimating  the  value  they 
esdmated  the  diminished  capaaty  of  thepnmerty 
to  make  pn^ts  for  the  future.  The  29001.  was 
the  estimate — that  was  to  say,  treating  it  not 
merely  as  a  leasehold  property,  but  as  aleasehold 
property  upon  which  a  business  was  carried  on, 
they  said :  "  We  think  that  for  that  property  and 
the  bnsiness  which  can  be  carried  on  upon  it,  we 
will  give  that  sum."  The  appeal  must  be  dis* 
missed  with  costs. 

Baggallat,  J.A.,  concurred. 

Solicitors,  /.  W.  Hicka ;  Qeorge  Dixon,  sgent  for 
Banaon  and  Nelaon,  Snnderluia. 


Wadneaday,  Jvly  19. 

(Before  Juaa  and  Ubujsh,  L.JJ.,  and 
Bagoalut,  J.A.) 

Thi  Bspubuc  op  Costa  Bica  v.  Eblutgeb  akd 

OTEEBS.(a) 

Practice — Foreign  government — Plaintiff—Furtlier 
aecurityfor  coeta—Bulea  of  Feb.  1876,  rule  7. 

In  a  auU  commenced  under  the  old  practice  of  the 
court,  the  foreign  plaintiffs  were  required  to  give 
aecurityfor  costa  in  the  tiaual  way,  and  did  fay 
120i.  inU}  court  for  thai  purpoae.  Upon  an  appli- 
cation by  the  ^fendanta  for  an  order  directing 

(a)  Ksgoruaty  B.  Bctwaw  Boom.  Bs^.,  Pyiflrtw<t-I*wt 
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tJie  plaintiffa  ic  give  further  sscurity  Jor  coats 
under  j-uZe  7  of  tlie  rvXea  of  the  Supreme  Court  of 
Feb.  1876:^ 

Held  {reveraing  the  dedaion  of  Vice-Ghancellor 
Malina),  that  ike  rulea  trf  the  Supreme  Court  of 
Feb.  1876,  ap^ied  incatuet  under  the  old  praeiiee 
dw  toeU  aa  in  action*  tMu2er  the  new  mtukea,  emd 
{hai^triker  aeemityfor  ant*  migM  be  ordered  io 
he  givm. 

This  was  an  appeal  from  a  decision  of  Yice- 
Obaiicellor  Malins.  A  suit  was  instituted  against 
Baron  Erianger,  Messrs.  Knowles  and  Fost-er,  and 
others,  with  reference  to  a  loan  which  they  had 
undertaken  to  negotiate  for  the  B^niblio  of  Costa 
Bica.  The  bill  Was  filed  afler  the  passing  of  the 
-Judicature  Acts,  but  before  they  came  into  opera- 
tion. The  plaintiffs  were  required  to  giTe  seca- 
rity  for  costs  in  the  nsoal  woiy ;  and  in  May  1874 
they  were  ordered  to  pay.  and  paid  1201.,  into 
court  for  that  purpose.  The  7th  rule  of  the  rules 
of  the  Supreme  Court,  Feb.  1876,  provides  aa 
follows:  —  "In  any  cause  or  matter  in  which 
seonrity  for  costs  is  required,  the  seonrity^  shall 
be  of  BQCh  amount,  and  bo  given  at  snoh  time  or 
timet,  and  in  sooh  manner  and  form  aa  the  court 
Ajndge  shall  direct."  ThedafandantsEnovleBand 
Foster  had  pnt  in  their  answers  to  the  bill  contain* 
in£^  very  Aill  accounts  of  the  moneys  received,  or 
whioh  might  have  been  received  by  them,  and 
having  regard  to  the  great  expense  ^ready  in- 
curred, and  whioh  would  have  to  be  incurred 
in  this  suit,  tbey  applied  to  the  court  below 
for  an  order  directing  the  plaintiffs  to  give  a 
farther  secnrity  for  the  costs  in  a  sum  of  2000Z. 
The  Vice-Ghancellor,  in  refusing  the  order,  said 
this  application  was  one  of  considerable  import- 
ance as  affcctiii^  the  practice  of  the  court.  It 
asked  that  a  foreign  Gtovemment  whioh  had  insti- 
tuted proceedings  in  this  country  after  the  passing 
of  the  Judicature  Acts,  but  before  they  came 
into  operation,  shoald  give  additional  security  for 
costs.  The  case  made  by  the  plaintiffs,  the  Be- 
poblio  of  Oosta  Bioa,  by  their  bill  in  the  suit 
gainst  Baron  Erianger,  Messrs.  Knowles  and 
Foster  and  others,  was  briefly  that  they  were 
agents  of  the  Bepablic  to  raise  a  large  loan  for  it 
in  this  oonnti7fbnt  that  the  defendants  had  so 
contrived  that,  althongh  a  very  large  sum  was 
raised,  a  very  insignificant  portion  of  it  alone 
reached  the  plaintiffs.  When  the  bill  was  filed 
the  rule  of  that  coart  was  perfectly  clear.  Every 
foreign  Government,  whether  th6  Emperor  of 
Bussia,  the  Emperor  of  BiBzil,  the  King  of 
Greece,  or  a  Bepnblio,  was,  if  a  plaintiff  in  these 
courts,  bound  to  give  security  for  costs.  In  the 
present  instance  security  was  asked  for  and  an 
order  was  made  that  1201.  should  be  deposited  by 
the  Bepublic  oE  Costa  Bica  in  conrfe  as  the 
security,  which  was  done.  It  was  manifiMt  that 
in  BO  weig^ly  a  canse  as  this  proved  to  be  so  small 
a  snm  could  not  possibly  meet  the  exigencies  of 
the  case.  Bnt  the  plaintiffs  having  given  that 
sum  in  1874  in  aoconianoB  with  the  uien  existing 
practice  of  the  oonrt,  were  in  a  position  to  go  on 
with  the  suit.   Th^  had  done  so,  and  great  ex- 

Eimse  bad  been  incnrrcd  on  both  sides.  His 
•ordship  would  sa^  nothing  as  to  the  merits  of 
the  case.  The  plamtiffs  might  succeed  in  it,  or 
they  might  utterly  fail.  He  was  bound,  for  the 
moment,  to  assume  that  they  might  succeed ;  but 
if  they  failed,  and  the  bill  was  dismissed  with 
costs,  it  would  be  unfortunate  for  the  defendants. 
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against  whom  in  that  case  unfounded  charges 
would  have  been  made,  if  they  phonid  not  obtain 
all  their  costs.  That  was  a  difficulty  that  was 
serionsly  felt  at  common  law.  There,  the  rule  as 
to  giving  security  for  costs  was  different  from  that 
in  eqnity.  At  common  law  sabstantial  security 
in  aoooraanoe  with  the  nature  of  the  case  was 
insisted  on ;  but  in  eqnity  the  role  was  arbitruy, 
and  1001.  or  1201.  was  all  tlut  was  required. 
Under  the  Winding-up  Acts,  however,  in  the  oaso 
of  a  company,  the  court  was  armed  with  a  discre- 
tion to  fix  the  amount  of  the  security  as  high  as  it 
might  think  proper,  and  his  Lordship  had  so  done 
in  a  recent  case,  and  had  also  stated  the  time  for 
which  it  was  to  endure,  viz.,  till  after  the  defen- 
dants had  put  in  their  answer  to  the  bill.  He 
then  referred  to  the  rule  of  Feb.  1876.  above 
mentioned,  and  said  that  no  doubt  in  cases  com- 
menced after  the  Judioature  Acts  came  into  opera- 
ration  the  court  had  the  fullest  discretion  both  as 
to  the  time  and  the  amount  of  the  security  to  be 
given,  and  might  exercise  that  discretion  even  to 
the  extent  here  asked,  of  20001.  If  this  anit  had 
been  inatitated  after  ^e  paanng  and  alter  the 
coming  into  operation  die  Acts,  he  would  have 
ordered  furliher  seonxtty  to  be  g^ven  the  i>laui- 
tiffs,  and  would  have  aDowed  them  a  time  within 
which  to  fnmiBh  it,  but  would  not  have  stayed  tho 
proceedings  in  the  interim.  Bnt  the  rule  must  be 
cautioofily  acted  on,  for  otherwise  a  defendant 
might,  the  moment  he  was  sued  by  a  forngner, 
call  for  secnrity  for  costs,  and  delay  the  proceed- 
ings. The  Republic  of  Costa  Bica  had  in  this  case 
complied  strictly  with  the  existing  rules  of  our 
courts,  and  it  would  be  strange,  if  tmving  done  to, 
it  should  find  itself  stopped  by  a  new  role  erf  oor 
practice.  Tho  new  rule  was  an  extremely  benefi- 
cial one ;  but  his  Lordship  thought  it  only  applied 
to  actions  commenced  after  the  Judicatare  Acts 
came  into  operation,  and  that  the  plaintiffs  should 
be  allowed  to  go  m  with  thdr  suit  under  the  old 
rules  of  the  court,  It  was  to  be  observed  that 
the  new  rule  spo^of  any  canva  or  matter  in  wfaidi 
seeurilTf  fbr  costs  **  is  "  requhml,  and  bm  it  had 
been  required  and  was  given.  On  the  other  hand, 
it  was  said  the  rule  applied  to  any  case  in  whicdi 
security  must  be  given.  There  was  much  force 
in  the  first  argnmeut,  though  either  interpreta- 
tion of  the  rule  might,  perhaps,  be  relied  upon  as 
good.  He  thoagbt  that,  having  regard  to  this 
particular  case,  it  was  not  one  in  which  further 
security  shontd  be  given,  and  the  appliaddcm  must 
be  refused' accordingly. 
On  the  appeal  by  the  defendants, 
/.  Paaraon,  Q.C.  and  Bomer,  for  the  appellants, 
submitted  that  the  court  would  put  a  lioentl  in- 
terpretation upon  the  Judicature  Acts  and  the 
rulea  under  them ;  and  contended  that  it  had  juris- 
diction to  order  further  secnritrjrtobe  given  under 
rate  7  of  the  Rules  of  the  Supreme  Court  Feb. 
1876.   They  relied  upon 

Bridding  v.  Mvrdodc,  L.  Sep.  1  Uh.  JXv.  43 ; 

King  qfChteee  v.  Wright,  6  DowL  12  ; 

Sm^^ror     Bratil  V.  Robinson,  5  DowL  523. 

,  Olaaae.  Q.C.,  J.  N.  Higgina,  Q.C.,  and  Locode 
Webh,  Q.C.,  for  the  respondents,  contended  tbat 
the  plaintiffs  having  complied  with  the  require- 
ments of  the  rules  under  which  the  suit  was  in* 
atituted,  they  could  not  now  be  called  upon  to  give 
farther  security  fur  coats  under  the  rules  of  the 
Judicature  Acts. 
jAvxa,  IfcJ,,  said  that  in  his  (^n)on  the  rule  o£ 
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Feb.  1876,  was  intended  to  meet  Buoh  a  case  as 
this.  Under  the  old  practice  a  plaintiff  abroad, 
wbether  a  sovereign  state  or.  a  priTafce  iodi- 
Tidoal,  might  be  ordered  to  give  secnrity  for 
costs,  bat  as  a  matter  of  practice  the  amonnt  had 
been  fixed  centuries  ago  at  the  sum  of  1001.  At 
that  time  1001.  represented  something  very  dif- 
ferent from  ivhat  it  did  now.  Not  omy  had  the 
valae  of  money  changed,  bnt  the  expense  of 
Chancery  suits  had  changed  also.  Ccmsequoitly 
it  had  men  thoiuht  fit  to  introdnoe  a  ohange  in 
the  practooe,  ana  that  had  been  don  e  by  role  7 
of  the  Bnlee  of  the  Snpreme  Court  of  Feb.  1876, 
which  was  aa  follows :  "  In  any  cause  or  matter  in 
which  Becmity  for  costs  is  required,  the  secnrity 
shall  be  of  anch  amoant,  and  bo  given  at  sach 
time  or  times,  and  in  such  manner  and  form  as 
the  oonrt  or  a  judge  shall  direct."  That  rule  was 
intended  to  aesimtlnte  the  practice  in  all  the 
divisionfl  of  the  High  Court  to  the  practice  which 
formerly  prevailed  in  the  Common  Law  Courts, 
insisting  on  a  substantial,  and  not  merely  a 
nominal,  security  for  costs  when  seoaricy  was 
required  from  a  plaintifi  out  of  the  Jurisdiction, 
and  this  was  such  a  case.  It  would  be  impossible 
to  admit  the  contention  that  the  plaintiffs  had, 
by  the  deposit  which  th^  had  been  already  called 
upon  to  make,  pDrchased  a  vested  right  to  go  cm 
withoat  brans  Uable  to  be  called  upon  for  fhrther 
aecnrity.  Additional  secoriby  would,  however, 
only  M  ordered  to  be  j^ven  for  future  costs,  and 
not  for  costs  already  iuonrred.  Under  the  circum- 
stances, 5002.  would  be  sufficient  as  a  further 
eecnrity,  but  with  leave  for  the  defendants  to 
again,  if  it  became  necessary.  The  order 
would  not  preTOot  the  plaintiffs  from  amending 
thmr  bill;  it  would  only  disentitle  them  to  call 
apou  the  defendants  to  take  any  step  or  incur  any 
expense  before  the  seourity  was  given. 

MsLLKH,  LJ.,  was  the  same  opinion.  Ko 
plaintiff  bad  any  vested  interest  in  defects  which 
might  exist  in  the  procedure  of  the  courts,  and 
otmaequently  if,  in  the  coarse  of  his  suit,  the  pro- 
oednre  was  changed,  no  injustice  was  doue  to  nim. 
This  was  clearly  a  case  to  which  the  new  rule 
applied,  and  in  which  secority  ought  to  be  given. 

Baooaliat,  J.A.,  also  concurred.  The  only  pos- 
rible  qaestion  was  as  to  the  applicability  of  the  new 
rale  to  pending  suits.  It  appeared,  however,  that 
sects.  ii2  &  23  of  the  Judicature  Act  1873,  made 
special  provision  as  to  the  applicability  of  the  new 
procedure  to  pending  causes,  and  enabled  the 
court  to  make  an  curder  under  the  new  rule  in  the 
preeent  case. 

Solicitor  for  the  appellants,  Q.  N.  Clemente. 

Solicitor  for  respondents,  A.  C.  Edtoardt  and 
Co. 


July  18  and  20. 
(Before  Jajies  and  Hellish,  L.JJ.  and  Bao- 
eiXLAT,  J.A.) 
Bx  parte  Abhold  ;  Ee  WBlGHT.(a) 

Bankruptcy — Order  and  dtapotition — Dealing  with 
hanhrupt  after  act  of  bankruptcy — Protected 
transaction — NoticB  of  vnteniion  to  commit  act  of 
bankruptcy — leaking  possession  underbill  nf  sale 
—Bankruptey  Act  1869  (32  &■  33  Vict  c.  71),  e.  15, 
nib'weet.  5 ;  «.  94,  mh-seet  9. 

(•)  BaporUd  bj  H.  Put,  Bk.,  Bwrlrt>M*-I*w. 
VoLXZXr,  N.S..  877* 


[Gt.  op  Art. 

'a  debtor  gave  a  Mil  of  sale  of  certain  $toek-in-trade 
to  a  creditor  in  February  to  secu/re  the  payment 
of  certain  overdue  oAxwtances  given  w*  payment 
for  goods.  On  the  9th  March  the  debtor's  solicitor 
wrote  to  the  holder  of  the  biU  of  sale,  as  loell  as  to 
other  creditors,  gtating  that  the  debtor  intmded  to 
jUe  a  liquidation  petition.  The  Jtolder  of  the  bill 
of  sale  received  this  letter  on  the  10th,  and  there- 
upon sent  an  agent  to  take  possession  of  the  goods 
eomprised  in  ike  biU  of  sale,  and  possession  was 
taken  on  (he  morning  of  the  11m.  The  debtor 
had  aduaily  filed  his  petition  on  the  lOth^  but  of 
this  the  debtor  was  not,  nor  was  hie  agent,  aware 
at  the  time  when  possession  was  taken  .- 

Held  {reversing  the  decision  of  Bacon,  C.J.),  tJuit  as 
the  seizure  was  only  the  coTtwletion  of  tlie  eeewity 
given  by  the  biU  of  sale  tohich  httd  been  executed for 
valuable  consideration,  it  was  a  dealing  protected 
by  sect.  94,  enb-eect.  3  of  the  Bankruptcy  Act 
1869,  and  that  to  bring  such  a  transaction  within 
the  protection  of  th-e  clauseit  is  not  neceesary  that 
money,  or  something  of  value,  shall  haA}e  passed 
to  the  debtor  at  the  time  when  the  s^zwre  is 
made. 

Held,  also,  thai  the  notice  of  the  debtor's  intention 
to  commit  an  act  of  bankrtiptey,  having  been  given 
honk  fide  and  not  in  purattanee  of  awy  prior 
vnderstanding  between  the  debtor  and  the  holder 
of  (he  bm  of  sale,  <Iu2  not  invaUdate  the  iiile  t^f 
the  latter,  guchnoHee  not  bang  equivalent  to  notice 
of  (he  eommission  of  an  act  of  bankrvftey,  and 
wn  no  leay  hindmg  him  to  make  in^Urtes  before 
smsing  (ke  goods  eomprised  in  the  biU  of  sale. 
This  was  an  appeal  from  a  deoiaion  ftf  the  Ohief 
Judge  in  bankruptcy. 
The  facts  of  the  case  were  shortly  as  fbllows. 
On  the  16th  Feb.  1876,  Edward  Wright,  a 
builder  at  Burgess  Hill,  near  Brighton,  executed 
a  bill  of  sale  of  certain  building  plant  and  stock- 
in-trade  (not  the  whole  of  his  property)  to  G.  £. 
Amcdd,  who  carried  on  basiness  as  a  timber 
merchant  in  Austinfriars  and  at  Woolwich  under 
the  firm  of  Ot.  E.  Arnold  and  Ga,  to  secore  a  debt 
of  262Z. 

This  debt  was  due  in  respect  of  building  mate- 
rials supplied  to  Wright  by  Arnold.  Bills  of 
exchange  drawn  by  the  debtor  and  accepted  by 
his  uncle,  one  Blundell,  were  g^ven  to  Arnold, 
who  in  Jan.  1876  held  such  bills  fcK*  sums 
amounting  to  262Z,  Bong  unable  to  meet  these 
bills  when  they  fell  due,  the  debtor  on  the  1st 
Feb.  offered  to  gire  Arnold  a  bill  sale  as 
seourity.  This  offer  Arnold  at  first  refused,  bat 
he  Bubseqaently  accepted  it,  on  the  assurance  of 
Wright  that  if  he  were  not  pressed  for  payment 
he  would  be  able  to  complete  a  building  contract 
for  which  he  was  to  receive  400L 

The  bill  of  sale  was  duly  registered  under  the 
Bills  of  Sale  Act. 

Some  days  after  the  execution  d  the  bill  of  sale 
the  debtor  pud  Arnold  351.;  and  he  also  paid 
601.  to  another  creditor. 

On  the  9th  March  the  debtor's  solicitor  wrote 
a  letter  to  Arnold,  stating  that  the  debtor  "having, 
from  want  of  capital  and  other  causes,  been  com- 
pelled to  dismiss  all  his  workmen  and  stop  his 
works,  and  having,  therefore,  no  prospect  of  being 
able  to  pay  l^s  creditors  their  demands  in  full, 
has  requested  me  to  file  a  petition  for  him  under 
the  liquidation  clauses  of  the  Bankruptcy  Act. 
This  will  be  done  as  soon  as  possible,  but  mean- 
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while  he  visheB  me  to  give  yoa  notioe  at  hn 

intention." 

This  letter  was  reocnred  hy  Arnold  on  the  10th 

Haroh. 

The  dehtor's  liquidation  petition  was,  in  fact, 
prepared  and  signed  on  the  9th  Sbroh,  and  was 
filed  in  the  Brighton  Oonnty  Coort  on  the  10th 
Karoh. 

On  receiving  the  letter,  Arnold  oonsalted  his 
aolidtor,  br  whose  advice  he  sent  his  manager 
down  to  Bnigesa  Hill  that  same  night  to  take 
possession  of  we  property  comprised  m  the  bill  of 
sale,  bat  it  was  nottill  nine  o'dock  on  the  morning 
of  ibfi  11th  March  HtBt  possession  Jwas  actoally 
taken  hj  Arnold's  manager,  who  first  made  a 
formal  demand  for  the  amount  dne  to  Arnold. 

Arnold  did  not  actually  know  that  the  petition 
had  been  filed  till  a  few  boors  after  the  seizure, 
nor  did  Wright  mention  the  fact  to  the  manager 
when  he  made  the  formal  demand  for  pajmant. 

Under  these  circumatances  the  trustee  nnder  the 
liquidation  claimed  the  property  seized  as  having 
been  in  the  debtor^s  order  and  disposition  at  the 
commencement  of  the  liquidation  with  Arnold's 
consent,  and  he  obtained  an  injnnction  to  restrain 
Arnold  from  selling  the  property. 

The  trustee  snbseqnently  applied  to  the  Jndge 
of  the  Brighton  Connl^  Conrt  for  an  order 
^rectinff  £cadld  to  deliver  np  the  property  to 
him.  The  Coaaty  Conrt  judge  rafneed  the 
api^lfoatioD,  hot  on  appeal  the  Ohief  Judge  in  bank- 
raptcy  made  the  order  asked  for. 

From  this  order  Arnold  now  appealed. 

Wimlow,  Q.O.  and  Fimlay  Knughtt  for  the  appel- 
lant—The seizure  of  this  property  is  a  dealing 
within  the  protection  of  sect.  94  sao-sect.  3  of  the 
Bankmptoy  Act  1869,  which  provides  that  nothing 
In  the  Act  shall  render  invahd  "  any  contract  or 
dealing  with  any  bankmpt,  made  in  «>od  faith  and 
for  Tamable  ocmsideration,  before  the  date  of  the 
order  of  adindieation,  by  a  person  not  having,  at 
the  time  ol  making  snoh  contract  or  deuing, 
notice  of  any  act  of  Mnkmptcy  oommitted  by  the 
bankrupt,  and  available  against  him  for  acfjndiaa- 
tioo."  GnJiom  t.  Fwrb9r  (14  0.  B.  134)  shows 
tiittt  this  sedBttTB  would  have  been  protected  by  the 
pTotootioa  danaa  of  the  BaokmptfT^  Act  1849, 
B.  188;  wUoh  difEm  Bomewhat  in  ba^rttaae  from 
that  of  the  Act  of  1869,  but  not  matoriaUy.  Sm 
wirte  Montagu;  Be  O'Brien  [U  L.  T.  Bep.  'H.  8. 
197 ;  L.  Bep.  1  Gh.  D.  654),  shows  that  even  an  un- 
BQOoenfal  attempt  by  the  holder  of  a  bill  of  role  to 
tidce  possessicoi  on  the  eve  of  his  debtor's  insol* 
vency  is  enoagh  to  take  the  goods  out  of  the 
debtor's  order  and  disposition.  Bird  v.  Beug  (6 
Man.  &  6r.  143)  shows  that  notice  of  an  act  of 
bankmptoy  means  knowledge  of  it,  and  it  is  <dearly 
proved  nere  that  Arnold  had  no  actual  knowledge 
that  the  petition  had  been  filed  at  the  time  when 
possession  was  taken. 

Miller,  Q.G.  and  Franeit  Turner,  for  the  re- 
spondent, we  trostee. — Whether  the  appellant  had 
or  had  not  notioe  of  the  act  of  bankraptciy,  this 
is  not  a  "  contract  or  dealing  **  with  the  Mokrupt 
within  Beet  94^  sub-sect.  ^  ot  BaiOcruptCT  Aot 
1869.  The  oorroeponding  seotton  of  the  Act  of 
1849  is  maoh  wider,  uid  protects  "oontraots, 
dealings,  and  transaotions,  by  and  witJi  any  bank- 
rupt really  and  hand  Me  made  and  entered  into 
before  the  date  of  the  fiat;"  it  says  nothing 
about  valuable  consideration,  and  we  contend  that 
money,  or  something  of  value,  must  pass  to  the 


bankrupt  st  the  time  of  the  seizure  to  bring  a  case 
of  this  kind  within  sect.  94,  sub-sect.  3.  [ITtns- 
loio,  (^.— In  Ex  parte  Butcher,  re  Stead  (88  L.  T. 


541 ;  L.  Bep.  7  E.  ft  I.  839).  the  House 
of  Ixjrds  explained  toe  meaning  of  vidnable  con- 
sideration in  the  Bankruptcy  Act  1869,  in  a  sense 
favourable  to  our  coDtention.]  Then  the  trans- 
action is  invalid  as  a  fraudulent  ^B<eferenoe,  for 
such  was  the  effect  of  the  letter  (tf  the  0th  iiarob. 
Again,  the  bill  of  sale  itsdf  was  an  aot  of  bank- 
ruptcy as  an  assignment  of  all  the  debtor's 
property,  with  immaterial  exceptions; 

E»  parU  Fowlty,  f«  Hwse,  38  L  T.  B^.  N.  8.  8d3 ; 

L.  Bep.  8  Clt.  516 ; 
Bm  parte  Hawlcer,  re  EeOey,  26  L.  T.  B^.  N.  a  54 1 
L.  Bep.  7  Ch.  214. 

We  also  contend  that  the  seizure  was  illegal, 
becaose  a  reasonable  tisM  tar  payment  waa  not 
allowed  after  demand : 

IVmu  v.  WiUon,  8  L.  T.  Bep.  N.  &  779i  8S  L.  J. 
88S,Q.B. 

Wvnelow,  Q.C.,  in  reply. — It  is  too  late  now  to 
raise  the  point  that  the  letter  of  the  9th  Iklsroh 
was  a  fraudulent  preference,  that  point  not  having 
been  raised  befbre  the  Chief  Judge  or  in  the 
County  Court,  where  the  parties  were  examined, 
and  might  have  been  cross-examined  on  the 
point.  The  letter  of  the  9th  March  was  only 
notice  of  an  intention  to  commit  an  act  of  bank- 
ruptcy, and  such  a  notice  has  alwt^s  been  dis* 
tingmshed  from  notice  of  an  act  of  bankruptcy : 
Ex  pmrU  Hali/aa,  re  Bidge  (2  M.  D.  A  De  Qex.  544). 
He  alao  rrferrod  to 

BrMoin  V.  Short,  5  EU  ft  B.  327 ; 

Conway  v.  Nail,  1  0.  B.  643; 

Ba  parte  Olm,  re  Rid^t,  6  Jnr.  8S9 ; 

Em  pmie  Sedfem,  r«  Ball,  19  W.  B.  1058, 
Jambs,  L.J. — We  will  dispose  of  this  case  the 
next  time  we  sit  in  bankruptcy. 

JuU/  20. — Their  Lordships  having  in  the  interval 
intimated  their  wish  to  hear  further  evidence  as 
to  the  letter  of  the  9th  March,  the  appellant,  the 
debtor,  and  his  solicitor,  Mr.  Andrews,  now 
attended  in  court  and  were  examined.  The 
appellant  deposed  that  the  letter  was  not  sent 
in  parsoanoe  of  ai^  prior  understanding  between 
him  ai^  the  debtor,  and  Mr.  Andrews  dqiosed 
that  he  sent  the  letter  to  the  appellan^in  common 
with  the  other  prinoipal  creditors  of  Wright*  not 
in  pursuance  of  any  specif  instmotionB  from 
Wnght  but  in  accordance  with  his  (Andrews') 
ordinary  practice  in  similar  cases. 

MtUer,  Q.C.  was  then  beard  in  reply  on  l^e 
cases  cited  by  Winelow  in  reply. — ^Tms  case  is 
distinguishable  from  all  those  in  which  notioe  of 
an  intention  to  commit  an  act  of  bankruptcy  has 
been  held  not  to  amount  to  notice  of  an  act  of 
hankraptcy,  for  here  the  presumption  waa  that 
the  intention  to  commit  and  the  oommiasion  of 
the  aot  were  simultaneous. 

Jakes,  L.J. — The  evidence  given  this  morning 
has  complet^y  removed  from  my  mind  a  grave 
doubt  wfaioh  I  previously  entertained  as  to  the  bona 
fidee  of  the  transaotitm.  I  had  a  auspidon  that 
the  letter  of  the  9th  of  Mardh  was  an  intimation 
from  the  debtor,  equivalent  to  saying,  "  I  am 
about  to  become  bankrupt,  come  and  take  pos- 
session." But  from  the  evideuoe  which  has  been 
given  this  morning,  it  is  quite  clear  that  every- 
uiing  was  done  bond  Jide,  and  if  the  goods  m 
question  were  in  the  order  and  disposition  of  the 
debtor  whm  the  liquidation  petition  was  filed, 
th^  were  taken  out  of  it  by  a/ftond  Ada  dealing 
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with  the  appellant  before  he  had  notice  of  the  act 
of  bankmptcy.  The  order  of  the  Ohief  Judge 
mast  therefore  be  discharged. 

Hellish,  L.J. — I  am  of  the  same  opinion.  The 
Chief  Judge  decided  the  case  on  the  groond  that 
the  ^oods  were  at  the  date  of  the  filing  of  the 
petition  in  the  order  and  disposition  of  the  debtor 
with  the  consent  of  the  appellant.  I  agree  that 
this  was  BO ;  bnt  what  we  nave  really  to  dedde  is 
whether  the  effect  of  sect.  15,  sub-sect.  5  of  the 
present  Bankruptcy  Act  is  modified  by  sect.  94, 
Bob-sect.  3.  Sect.  15,  sub-sect.  5  prOTides  that  the 
property  of  the  bankrupt  divisible  amongst  his 
oreaitors  shall  comprise  "  ^  goods  and  chattels 
being,  at  the  commenoemen t  of  the  baQkmptcy, 
in  the  possession,  order,  or  disposiUon  of  the 
bankrupt,  being  a  trader,  by  the  coosent  and  per- 
mission of  the  true  owner,  of  which  goods  and 
chattels  the  bankrupt  is  reputed  owner,  or  of  which 
he  has  taken  upon  himself  the  sale  or  disposition  as 
owner."  Now,  is  that  provieion  modified  by  sect. 
94,  snb-sect.  S,  which  provides  that  nothing  in  the 
Act  shall  render  invalid  "  any  contract  or  dealing 
with  any  bankrupt,  made  in  good  faith  and  for  valu- 
able consideration,  before  the  cUite  of  the  <nxler  of 
adindioafcbn  by  a  person,  not  having  at  the  time  of 
making  such  contract  or  dealing,  notice  of  any 
act  of  oankraptcy  committed  by  the  bankrapt, 
and  available  against  him  for  adjudication  'P 
Kow,  it  was  setued  law  before  the  passing  of 
(he  present  BankmpLcy  Act,  under  sect.  133  of 
the  Bankmptcy  Act  of  1849,  that  if  »>od8  were 
taken  out  of  a  bankrupt's  order  and  aispositlon 
after  the  commission  of  an  act  of  bankruptcy,  bub 
before  an  adjudication  had  been  made,  and  at  a 
time  when  the  real  owner  of  the  goods  had  had 
no  notice  of  the  act  of  bankruptcy,  that  was  a 
dealing  and  transaction  with  the  bankrapt  which 
was  protected;  and  the  question  now  to  be 
decided  is  whether  there  is  any  difference  in  the 
constraetion  of  that  sect.  133,  and  sect.  94,  sub- 
sect.  S  of  the  present  Act.  The  main  difference 
between  the  twosectiona  is  this :  thi^  seot.  133  speaks 
of '*  dealings  and  transaotionB,"  while  sect.  94  is 
confined  to  **  dealings."  No  one  can  suppose  that 
that  was  intended  to  make  any  difibrence.  In 
many  instances  in  the  present  Bankruptcy  Act 
the  language  of  the  older  Acts  has  been  modified, 
when  it  waa  clearly  not  intended  to  make  any 
change  in  the  law.  Then,  moreover,  the  words 
*'  for  valuable  consideration "  have  been  intro- 
duced into  sect.  94.  In  the  present  case  there 
was,  m  oar  opinion,  a  valuable  consideration — 
the  bill  of  sale  was  founded  on  that.  What  was 
meant  by  the  introduction  of  these  words  was  that 
a  mere  gift  of  the  bankrupt's  property  should 
not  be  protected.  Probably  this  would  have  been 
equally  so  under  the  old  Act,  as  such  a  transaction 
wonld  have  been  held  to  be  not  bond  fide;  but  it 
was  thought  better  to  express  this.  But,  in  my 
opinion,  a  taking  away  of  the  bankrupt's  goo& 
under  a  Inll  of  sue  given  to  secure  debt  is  a  dealing 
for  v^nable  consideration,  and,  therefore,  is  pro- 
tected. I  agree  also  with  Lord  Justice  James 
that  the  letter  of  the  9th  March  was  sent  bond 
fida.  If.it  had  been  sent  with  the  express  inten* 
tion  of  giving  Arnold  warning  to  take  posses- 
sion, the  resnlt  might  possibly  have  been  different ; 
bat  it  is  not  necessary  to  decide  that.  The  only 
other  question  is  whether  the  letter  amounted  to 
notice  of  an  act  t>r  bankruptcy,  and,  as .  to  that, 
I  tibink  that  the  court  onght  to  follow  the  old 


cases,  which  decided  that  notice  of  the  intention  to 
commit  an  act  of  bankruptcy  was  not  notice  of  an 
act  of  banki-uptoy,  but  that  an  execution  creditor 
who  had  received  notice  of  such  an  intention  was 
not  bound  to  stop  in  his  proceedings  or  to  inquire 
whether  an  aot  of  bankmptcy  had  been  com- 
mitted. These  cases  apply  equally  in  principle  to 
the  holder  of  a  bill  of  sale.  I.  therobre,  tlunk 
that  tiiis  tranaaotion  was  protected,  and  ^t  the 
appelant  has  a  good  title  to  the  goodi;. 

BAGflAUUT,  JA- — I  am  of  the  same  opinion.  At 
the  dai»  of  Hke  filing  of  the  petition  the  property 
comprised  in  the  Iml  of  ssle  was  actually  in  the 
possession  of  the  debtor,  and  would  have  passed  to 
the  trustee  unless  the  transactions  between  the 
debtor  and  the  appellant  concerning  that  property 
were  within  the  protection  of  sect.  94,  sub-sect.  3  of 
the  Bankruptcy  Aot  1869.  In  order  to  bring 
them  within  the  protection  of  that  clause  three 
things  must  concnr ;  the  dealing  must  have  been 
in  good  faith,  it  must  have  been  for  valuable  con- 
sideration, and  it  must  have  been  without  notice 
of  an  act  of  bankmptoy.  I  am  satisfied  by  the 
evidence  that  the  appellant  had  no  notice  of  an  aot 
of  bankmptoy  at  tne  time  of  the  seizure,  and 
that  the  transactions  between  the  debtor  and  the 
appellant,  taken  as  a  whole,  were  for  valuable 
consideration.  The  only  other  question  is  whether 
they  were  carried  out  in  gpoA.  faitiu  And  although 
I  at  first  entertained  considerable  donbt  as  to  this, 
my  doubts  have  been  entirely  removed  by  the 
evidence  which  we  heard  this  moniing. 

Solicitors  for  the  qipellant,  BallatM/f  SU^ng, 
and  BenTiett, 

Solicitors  fin'  the  respondeat  Walter,  Monjm, 
and  Bon, 


Jviy  6  a/ad  Aug,  3. 
(Before  Jaus  and  Millish,  L. JJ.,  and  BAGeiUAT, 

J.A.) 

Sz  foirU  Thb  Mahcebbisk  and  Gouvtt  Baxk; 
£e  OoLLiE,(a) 

jffanferupfey  —  Fartn«r»lwp  —  Seoured  ornKtor  — 
Joint  and  separate  estate — Bank  gkarsM  hdong- 
ing  to  farm,  but  regittered  in  name  of  one  partnmr 
—lAvn  ^  hamk—Bamkrupte/^  AU  1869  (82  §r  83 
YicL  e.  n),  1. 16,  wtA-aedi.  6,  t.  40. 

At  the  eomtMneement  of  the  hankrwptey  of  the  firm 
of  A.  <md  W.  there  were  standing  regitievtd  «n 
Me  name  of  A.  certain  $harea  in  a  bank,  Vfhote 
artidea  of  asiotiation  provided  that  aU  the  shares 
of  every  shareholder  ehovid  be  whjeet  to  a  Utn  in 
favour  of  the  hank  for  any  debt  due  to  the  bank 
from  him  cdone  or  jointly  with  any  other  pereon. 
The  aha/ret  in  question,  which  were  originally  the 
private  property  of  A.,  became  partnership  eusets 
when  he  entered  into  pa$iner»hip  with  W.f  but 
the  bank  had  no  notiee  that  anyone  but  A.  wot 
interested  in  the  sharea.  The  baiik  sought  to 
prove  against  the  Joint  estate  of  the  firm  for  a 
targe  debt  contracted  after  the  ahares  heeame 
partnership  assets : 

Seld,  by  MeUish,  LJ.  and  BaggaUay,  J.A.  {J<me», 
liJ.  eatpreaaing  a  quaHfied  aseent)  tiuii  the  lien  of 
the  hank  on  the  shares  waa  a  seowrUy  on  the  joint 
Mtaie,  and  that  tJte  bank  could  not  prove  for  the 
amovnt  of  their  debt  without  dediudiing  the  value 
cf  Vie  sharee. 
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Ex  parte  Gonnell  (8  litmt.  ^  Ayr.  581 ;  8  Bea. 

ioi,  followed. 
This  ma  an  appeal  from  a  deoiaion  of  T£t. 
Begifltrar  Marraj,  aittizig  as  Gliief  Jadge  in 
Bankruptcy. 

The  facts  of  the  case  were  shortlv  as  foUowa  ; 

At  the  commencement  of  the  bankmptoy  of 
the  firm  of  Alexander  ColUe  and  Co.  133  sharea 
in  the  Manchester  and  County  Bank  were  standing 
registered  in  the  name  of  Alexander  Collie 
■lone. 

These  shares  were  allotted  to  Alexander  Collie 
in  1862,  and  they  had  remained  in  his  name  ever 
since,  althongh.  as  between  himself  and  hie 
partners,  thev  had  been  treated  as  partnership 
assets  since  theyear  1865,  when  the  partnership 
was  formed.  !uie,  baiUc,  however,  had  no  notice 
Uiat  anyone  but  Alexander  Collie  wa^  interested 
in  the  shares. 

The  26th  clause  of  the  articles  of  association  of 
the  bank,  which  is  fally  aet  oat  in  the  judgment 
of  Mellisb,  L. J.  infrd,  provided  that  all  the  shares 
of  every  shareholder  shoald  be  snbjeot  to  a  lien 
in  favooT  of  the  bank  for  any  debt  due  to  the 
bank  from  him  alone  or  jointly  with  any  other 
person. 

At  the  commencement  of  the  bankruptcy  the 
firm  of  Alexander  Collie  and  Co.  were  indebted 
to  the  bank  in  the  sum  of  85,^41.,  wUoh  debt 
had  been  oontracted  aiooe  the  shares  had  become 
partnerohip  property. 

The  bank  sought  to  prove  against  the  joint 
estate  of  the  firm  for  the  whole  of  this  debt,  but 
the  trustee  had  disallowed  the  proof  to  the  extent 
of  53201.,  bfong  the  value  of  the  133  shares  which 
the  bank  claimed  to  hold  as  a  separate  seoority  for 
the  debt. 

The  matter  then  came  before  Hr.  Begiatrar 
Murray,  sitting  as  chief  judge,  and  he  h^d,  on 
the  authority  of  Ex  parta  Connall  (3  Dea.  201) 
thai  the  lieu  of  the  t>ank  on  the  shares  was  a 
security  on  the  joint  estate,  and  that  the  bank 
oould  only  prove  for  the  balance  of  their  debt 
after  deducuug  the  value  of  the  shares. 

From  this  decision  the  bank  appealed. 

JVnZoy  KnwKt  (with  him  LiUU  Q.C.).  for  the 
appellants.— The  bankrupts,  in  effect,  made  a 
representation  to  us  that  the  shares  were  the  sole 
property  of  Alezauder  Collie.  On  the  faith  of 
that  representation  we  allowed  them  to  contract 
this  debt  by  overdrawing  their  account,  conse- 
quently  the  bankrupts,  aud  those  claiming 
tnrou^  them,  are  estopped  from  saying  that  the 
shares  were  not  the  sole  property  of  Alexander 
ColUe.  We  have  therefore  a  rigbt  to  treat  the 
shares  as  a  separate  and  collateral  security  for 
our  debt.  We  had  no  notice  that  the  shares  had 
become  partnership  assets,  and  the  paramount 
lien  created  by  our  articles  of  asaooiation  oanuot 
be  destroyed  by  an  arrangement  to  which  ve 
were  not  parties,  and  of  which  we  had  no  know* 
ledge.  It  IS  true  that  EmjpmrU  ConmsU  (3  Mont. 
&  Ayr.  581 ;  3  Dea.  201)  is  against  us,  but  that 
was  not  an  unauimous  judgment  of  the  court,  for 
Sir  John  Cross  difiered  from  the  other  two 
judges,  and  it  is  open  to  this  court  to  review  that 
decision.   They  also  referred  to 

linaiey  on  Partnnsliip,  8rd  edit.,  p.  12S0. 

S^hmgkt  Q.O.  and  J.  lAnklaier,  for  the  respon- 
dent— The  firm,  having  become  bankrupt,  the 
shares,  which  are  clearly  proved  to  be  part  of  the 


partoership  assets,  must  he  treated  as  joint 
estate,  and  no  contract  entered  into  with  the 
bank  by  Alexander  Collie  personally  can  avail  to 
take  the  shares  out  of  the  rule  of  administration 
in  bankruptcy  that  a  secured  creditor  must  deduct 
the  value  of  his  security  before  proving  for  his 
debt.  Ex  parte  OonneU,  which  was  decided  by 
the  Court  of  Beview  so  loog  ago  as  1838,  and 
which  has  never  been  overruled  or  questioned,  is 
decisive  in  our  favour.  They  also  referred  to 
Re  Flummer,  1  Phill.  56. 

Mnlay  Knightp  in  reply,  referred  to 
The  B$iaknptaT  Art  1860,  a.  87. 

Our.  adv.  vtdt. 
Aug.  3.— The  following  written  jndgmenta  were 

now  delivered : 

James,  L.J.  —  The  question  in  this  case  is 
whether  the  appellants',  the  bank's,  security 
is  on  the  property  of  Alexander  Collie  or  on  that 
of  his  firm,  the  property  being  shares  in  the  bank 
standing  in  his  name,  but  being,  unknown  to  the 
bank,  th^  property  of  the  firm.  If  I  were  quite 
free  to  act  on  my  own  opinion  I  should  give  my 
voice  in  favour  of  the  appellants,  on  this  broad 
general  ground,  that  that  which  has  been  repre- 
sented to  a  man  and  bond  jide  acted  on  by  him  as 
true,  ought,  as  between  him  aud  the  person 
making,  or  privy  to,  the  representation,  to  be 
deemed  to  be  true.  In  this  case  the  bank  acted 
on  the  belief,  induced  by  that  which  was,  I  think, 
in  effect  equivalent  to  the  representation  of  Alex- 
ander Collie  and  the  successive  firms  of  which  he 
was  a  member,  thab  the  shares  were  bis,  and  that 
they,  therefore,  had  a  security  on  shares  which 
were  the  separate  property  of  Alexander  Collie. 
This  representation,  as  I  deem  it  to  be,  was  not 
made  or  acted  on  with  any  view  to  evade  any  rule 
of  the  bankrupt  law,  or  with  any  view  to  bank- 
ruptcy at  all,  and  I  should  have  thought  that 
the  bank  were  entitled  to  the  fall  benefit  of  that 
representation  as  being  the  real  truth,  whatever 
the  legal  consequences.  But,  even  if  my  colleagues 
agreed  with  me,  it  would  not,  perhaps,  oe  prop^  to 
overrule  a  decision  pronounced  a  nuyonty  of 
the  judges  in  the  year  1838,  not  since  brought 
into  question,  and  which  was  neoasaarily  followed 
by  the  registrar  from  whom  the  appeal  is 
brought. 

Melush,  L.J. — The  question  to  be  deterouned 
in  this  case  was,  whether  Mr.  B^istrar  Murray 
waa  right  in  holding  that  the  proof  of  the  Man- 
chester and  County  Bank  against  the  joint 
estate  of  Messrs.  Collie  ought  to  be  reduced 
by  the  sum  of  53201.,  being  the  value  of  certain 
shares  in  the  bank  registered  in  the  name  of 
Alexander  Collie  alone.  By  the  articlea  of  asso- 
ciation of  the  bank,  it  was  provided,  by  clause  26, 
that  '*  All  the  shares  of  every  shareholder,  and  all 
dividends  aud  profits  from  time  to  time  payable 
to  him  out  of  the  funds  of  the  bank,  snail  be 
always  subject  to  a  lien  thereon  in  favour  of  the 
bank  for  all  moneys  from  time  to  time  due  from 
him  to  the  bank  in  respect  of  any  call,  or  as  a 
debt  or  liability  to  the  oaok  from  him  aloue  or 
jointly  with  any  other  person;  "  and  by  clause  27, 
that  "The  bank  shall  be  entitled  to  have  the  lien 
made  available  by  sale  of  the  shares,  and  to  retain 
and  apply  the  moneys  arising  by  the  sale,  and 
any  such  dividends  or  profits,  in  or  towards  re- 
payment of  the  moneys  so  due  to  the  bank,  and  in 
case  of  any  action  or  suit  bejtid  bnnu^i^  the 
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Bhareholder  or  his  repzeBmtatiTe  agaiiut  the  bank 
for  the  recovery  o£  aay^  each  diridendB  or  profits, 
bulk  may  plead  this  regulation  in  jastincation 
<^  the  retention  thereof."   The  shares  were  ori- 
ginally the  private  property  of  Alexander  Collie, 
but  when  he  entered  into  partnership  with  his 
brother  William  OoUie,  and  before  any  {lart  of  the 
debt  soQght  to  be  proved  was  oontraoted,  the 
shares  became  partnership  assets,  and  conlinued 
to  be  partnership  assets  subject  to  the  charge 
opon  them  in  favour  of  the  bank  ap  to  the  time 
of  the  bankruptcy.    There  is,  however,  no  evi- 
dence that  the  bank  bad  any  notice  that  anyone 
bat  Alexander  Collie  had  any  interest  in  the 
shares.   Under  these  oironmstances  it  was  held 
hv  the  r^istrar,  apon  the  aathority  of  Ex  parte 
ConneU  (3  Sea.  201),  that  the  S3201.  ongbt  to  be 
deducted  from  the  protrf,  and  I  am  of  opixdon  tiiat 
his  deoisioB  oa^ht  to  be  afi&rmed.  The  case  of  E» 
parte  Oofimil  is  directly  in  point,  and  I  am  not 
Bwue  that  it  has  ever  been  overruled,  or  even 
diBap|)roTed  of.   The  bank  seeks  to  prove  against 
the  ]<Hnt  estate  of  Messrs.  OolUe.   The^  are,  as  it 
appears  to  me,  secured  creditors  within  the  5th 
snb-seotion  of  the  16th  section  of  the  Act  of  1869,  i 
and  the  40th  section.   They  hold  a  charve  an  a 
part  of  the  joint  estate  as  a  security  for  the  debt 
due  to  them,  beoanse  it  is  a  security  over  property 
which,  if  the  security  had  not  been  given,  would 
have  been  part  of  the  joint  estate,  and  which  is 
now  part  of  the  joint  estate  subject  to  the  security. 
It  was  contended,  no  doubt,  on  the  part  of  the 
bank  that  the  effect  of  the  artides  of  association 
was  that,  as  between  them  and  the  Collies,  the 
aluns  w«n  to  be  treated  aa  the  kAa  properly  of 
Alexander  OolDie.  The  qneataon,  however,  aeema 
to  me  to  be^  not  what  was  the  contract  between 
the  bank  and  the  Collies,  but  what  are  the  re- 
spective rights  of  the  bank  and  the  other  joint  ore- 
ditors,  and  ]  think  the  other  jnnt  creditors  are  en- 
titled to  say  it  is  nothing  to  ns  what  the  bank- 
rupts may  have  represented  or  what  contracts  they 
may  have  entered  into.  They  cannot,  bv  anything 
they  may  have  said  or  done,  prevent  their  estate 
being  distributed  according  to  the  law  of  bauk- 
mptoy.   If  the  security  they,  or  either  of  them, 
gave,  was  really  a  security  on  the  joint  estate,  it 
follows  that  the  creditors  cannot  realise  that 
security,  and  also  prove,  without  dedocting  its 
Talne,  against  the  joint  estate.    The  question 
does  not  relate  to  the  validitj  of  the  Becority 
given  br  the  wrticles  of  association.   The  seourily 
of  the  bank  npon  the  shares  for  the  joint  debt 
remains  the  same  aooOTding  to  either  new.  The 
jjuestion  relates  exdnsiTely  to  Uie  right  of  proof 
in  reepeot  o(  that  (mrt  of  the  debt  which  is  un- 
oovered  by  the  security,  and  it  seems  to  me  that 
mait  depend  upon  the  right  ol  proof  which  the 
law  gives  in  the  actual  circomstanoes,  and  cannot 
depend  on  the  representations  -or  contract  of  the 
bankrupts.   If  the  real  debt  due  by  a  bankrupt  is 
lOOL,  he  cannot,  by  any  contract  or  representation 
he  may  have  made,  give  a  partiouW  creditor 
a  right  to  prove  and  receive  dividends  for  2001.  as 
a  security  for  the  payment  of  lOOZ.   Nor  can  he, 
in  my  opinion,  by  calling  what  is  really  joint 
estate  separate  estate,  give  a  right  to  r^lise  a 
security  upon  the  joint  estate,  and  at  the  same 
time  a  right  of  proof  without  dedocting  the  secarity 
on  the  jamt  eetate. 

'  BAMJLiLi.T,  JA. — I  conoar  in  the  opinion  that 
the  dftwafff"  of  the  ragistiar  in  this  case  ought  to 


be  affirmed,  and  for  the  following  reasons.  VThen 
William  ColUe  became  a  member  of  the  firm  of 
Alexander  Collie  and  Co.,  at  the  close  of  1869  or 
the  beginning  of  1870,  Alexander  Collie  had  133 
shares  in  the  Manchester  and  County  Bauk  standing 
in  his  own  name,  which  he  had  purchased  or  ao- 
qnired  at  his  own  sole  charge,  and  which  were  his 
own  property  j  and  under  the  provisions  of  Article 
26  of  the  deed  of  association  pf  the  bank,  these 
shares  were  subject  to  a  lien  thereon  in  favour  of 
the  bank  for  all  moneys  which  from  to  time 
should  be  doe  from  Alexander  Collie  to  the  bank 
in  respect  of  any  debt  or  liability  to  the  bank  from 
him  alone,  or  from  him  jointly  with  any  other 
person.   At  the  date  of  the  adjudioation  against 
Alexander  Collie  and  Co.,  a  large  snm  was  doe  to 
the  bank  from  Alexander  GolUe  jcnntly  with 
William  CoUie,  who,  under  the  firm  ol  Alnander 
Oc^ie  and  Co.,  had  a  largely  overdrawn  account 
at  the  bank.   Apart,  then,  from  the  proTisions  of 
the  partnership  articles,  and  nnder  the  articles 
of  assoraation  of  the  bank  itself,  the  bank  had  a 
lien  upon  these  shares  for  the  amount  of  the  over- 
drawn joint  account.   If,  however,  the  matter  had 
rested  here,  the  shares  in  the  hands  of  the  bankers 
would,  in  my  opinion,  have  been  a  separate 
security  for  the  joint  debt;  but  it  appears  that 
under  the  articles  of  partnership,  these  shares 
became,  upon  its  formation,  partnership  property ; 
and  this  was  before  any  portion  of  the  joint  debt 
was  incurred;  consequemtly,  at  the  diUe  ot  the 
adjudication  the  bank  -were,  in  my  opinion,  seoored 
creditors  ^  Alexander  Oollie  and  Oa,  within  the 
meaning  of  the  5th  sub-section  of  sect.  16  of  the 
Bankruptcy  Act  1869,  and,  as  such,  must,  under 
the  40th  section,  give  credit  for  the  value  of  the 
sharee  before  proof  can  be  allowed.  I  pr^er  to 
rest  my  decision  in  this  case  upon  the  provisions 
of  the  Banfanptoy  Act,  rather  than  upon  the  de- 
cision in  the  case     Ex  parte  Oonnell  (3  Dea.  201), 
as  to  which  I  feel  bound  to  say  that  my  own  views 
are  more  in  accordance  with  those  expressed  by 
Sir  John  Cross  than  with  those  which  influenced 
the  decision  of  the  majority  of  the  court ;  though, 
after  the  lapse  of  time  since  that  case  was  decided, 
and  having  regard  to  the  absence  of  any  subse- 
quent decision  impugning  it,  I  should  not  have 
felt  myself  justified  in  dissenting  from  it. 

Appeal  accordingly  dismissed  wiih  costs. 

Solicitors  for  the  appellants,  PheUpe  and  Bidg- 
widk,  agents  for  fiToIe,  uhipnum,  Seddon,  and  BaUt 
Manchester. 

Solicitors  for  the  respondent,  Tramn,  BmUht 
and  Oo. 

HIGH  COURT  OF  JUSTICE. 

CBA3TCBRT  DIVISION. 
(Before  the  Master  of  the  Bolls.) 

Saiurday,  April  1. 
Be  Jones*  Sbttlbjibht  TBV8ra.(a) 
Marriage  sBttUmerU—Om/enant  to  $«aUfttt»r« 
property. 

A  married  woman  woe  entOled  in  remereion  aepeo- 
tant  on  the  death  of  the  tenant  for  U/e  to  a  third 
thcare  in  a  fund.  In  her  marriage  eettlement 
there  vsas  a  covenant  to  »etU«  c^tsr  acquired  pro- 
perty  to  which  during  (ha  coverture,  the  or  her 


(a)  Bsptntod  by  J-  B-  Taoxmov,  Xiq. 
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Aw&(Xn<2  t»  right  eJiotdd  become  beneJicieUly 
■  miUled  in  poaaession  or  reoeraion  or  tn  any 
matmervshateoor.  Bhediedheforethetmantforlifa 
having  by  her  wiU  deoiaed  and  beqtteathed  all  the 
real  Mtdpersonal  estate  to  which  at  her  death  she 
should  be  entitled  or  which  ahe  had  mneer  to 
a/ppoint,  to  her  hueband,  who  took  out  leiiere  of 
cCdminstratiM  with  the  wiU  anrussed.  The  tenant 
for  life  died. 

Meld,  that  the  fund  waa  not  eubject  to  tJie  covenant 
in  the  aettlement  and  paeaed  to  the  hueband  or  hia 
wife'a  repreaentative. 

Be  Viant'a  Settlement  Trnsia  (30  L.  T  Bap.  N.  8. 
544)  diaeenied  from  and  notfoUowed. 

Petition. 

Moiy  Jonea,  by  her  will  dated  the  19th  May  1842, 
appointed  and  bequeathed  the  anm  of  5002.  and 
lOOOL  bank  three  per  cent,  annaities  onto  John 
Jonea,  Thomas  Barlbon,  and  Charlea  Thomas 
Fearnley,  their  executors,  administrators,  and 
assigna,  upon  trust  for  the  testatrix's  daughter, 
Sophia  Fearnley,  for  her  life,  and  after  her  decease 
upon  trust  for  all  and  evenr  the  children  of  the 
mid  Sophia  Fearnley,  aa  therein  mentioned,  and 
in  oaae  there  should  oe  no  snch  children  or  child 
of  the  said  Sophia  Fearnley,  (whioh  event  hap- 
pened) then  upcu  mat  for  aU  other  the  teatabirB 
children  who  miffht  be  then  liring,  and  the  iasne 
of  any  child  or  ^Idren  who  might  ^en  be  dead 
leaving  issne ;  all  such  children  and  issne  to  take 
aa  tenants  in  common  ;  bat  so  nevertheless  that 
the  isaae  of  any  deceased  child  should  take  and 
be  entitled  only  to  the  share  which  hie,  her,  or 
their  deceased  parent  would  have  been  entitled  to, 
if  living,  and  their  respective  executors,  admistra- 
trators,  and  assigns.  And  the  testatrix  appointed 
the  said  John  Jonea,  Thomaa  Burlton,  and  Oharlea 
Thomas  Fearnley,  executors  of  her  will. 

The  said  Marr  Jones  died  on  the  4th  July  1842, 
and  the  aaid  will,  together  with  a  codicil  thereto, 
not  affecting  the  above  disposition,  was  duly 
proved,  on  the  30th  Aug.  1842  in  the  Frorogaitive 
Court  of  the  Archbishop  of  Canterbury. 

The  said  Sophia  Fearnley  died  on  the  6th  June 
1875  without  ever  having  been  married. 

The  testatrix  had  five  children  other  than  the 
said  Sophia  Fearnley,  viz. :  First,  Mary  Burlton 
who  survived  the  testatrix  and  di»l  in  the  lifetime 
of  t^e  aaid  Sophia  Fearnley,  leaving  children  who 
annrired  the  aaid  Sophia  Fearnley ;  and  secondly, 
Suah  FearoUy,  and  thirdly  Harriet  Gbover,  who 
both  died  in  Sophia  Fearnley's  lifetime  without 
ever  having  had  a  child  j  foarth,  Uie  sedd  Charles 
Thomaa  Fearnley,  who  is  atUl  living ;  and  fifth, 
Emma  El  iza  Fearnley,  who  married  Michael  Tunna- 
olifi*,  and  died  on  the  20tb  July  1856,  having  had 
issue  one  child  only,  Florence  Uaty  Bimoat, 
wife  of  the  petitioner,  the  Bev.  Charlea  Harding 
Dimont. 

On  the  5th  Aug.  1869,  the  aaid  F.  M.  Dimont 
then  F.  M.  Tunnacliff  waa  married  to  the  petitioner, 
the  Bev.  C.  H.  Dimont;  and  two  settlements 
were  executed  previously  to  the  marriage,  the 
trustees  of  which  were  the  then  trustees  the 
said  will  of  Mai^  Jones.  By  one  of  the  aaid  aettle- 
meata  certain  intereats  of  the  said  F.  M.  Dimont 
under  the  said  will,  not  including  her  interests  in 
the  said  sums  of  lOOOZ.  and  500L,  were  settled  as 
therein  mentioned.  And  in  the  aaid  indenture  of 
settlement  was  contained  a  covenant  in  the  fol* 
lowing  words ! 
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And  thia  indenture  further  witneowth  that  in  Dor- 
Hnanoe  of  the  agreement  in  that  behalf,  and  in  oonsidien^ 
tion  of  Uie  said  intended  marriage,  each  of  them  the  said 
Charles  Hardms  Dimont  and  flocenoe  Mary  Tnnnaoliff 
doth  hereby  tor  bimeelf  and  herself,  and  hia  and  her  heir^ 
execntora,  and  adminietratora,  covenant  with  the  aaid 
Charlea  Thomas  Fearnley  and  Bandall  Qlynes,  their 
exeontora  and  adminiatratora,  that  if  the  aaid  intended 
marriage  shall  take  plaoe,  all  tiie  real  and  personal  pro- 
property  (if  any)  not  hareinbefore  settled,  to  whioh  the 
aaid  Floreaoe  Uary  TnunaoUff  or  the  aaid  Charles 
Hardli^  Dimont,  in  her  right,  ahall,  at  any  time  danng 
the  aaid  oovertare,  beoome  beneHoially  entitled  in 
poflMaaion  or  reversion,  or  in  any  manner  whatever, 
derivable,  directly,  or  indirMtly  from  the  aaid  Maiy  Jones, 
deceased,  or  whion  shall  have  at  any  time  paawd  to  any 
person  or  persons  nnder  her  will,  fexoept  fnmitare. 
Jewellery,  and  hoosebold  etteots.  whuh  it  is  deolared 
shall  belong  to  the  aaid  Florenoe  Mary  TtumaoUil  for 
her  sole  and  separate  nae)  ahall  as  aocm  as  eimamstaooss 
ahall  permit  and  at  the  ooat  of  the  tmst  eatate,  be 
asanxed  and  transferred  onto  or  otherwise  vested  in  the 
trostess  or  trostee  for  the  time  being  <4  tbesa  preaenta, 
spon  troat  to  sell  and  oonvert  tlie  same  into  moiv  in 
like  manner  and  with  the  like  dtsoretlon  as  is  provided 
ooDoeming  the  freehold  and  leasehold  estates  mentioned 
and  oompriaed  in  the  before-mentioned  indenture  of  even 
date  herewith,  and  to  atand  possessed  thereof  and  of  the 
prooeeds  of  any  anah  aale  and  oo&Tfltsion  opon  tiie  iana 
tmsts  as  are  herein  doelued. 

The  aaid  F.  M.  Dimont  died  on  the  3rd  May 
1874,  having  by  her  last  will,  dated  the  24th  Jan. 
1871,  devised  and  bequeathed  all  her  real  and 
personal  estate  which  she  ahould  be  entitled  to  at 
the  time  of  her  death,  or  which  she  shonld  then 
have  any  power'to  appoint  or  diapose  of  by  will, 
unto  the  petitioner  absolately,  and  ahe  appointed 
him  sole  exeontor  of  her  will.  And  letters  of  ad- 
miniatration  of  the  estatea  and  effoota  of  the  said 
P.  M.  Dimont,  with  the  aaid  will  ^lexed.  )iave 
been  granted  to  the  petitioner. 

The  aaid  F.  M.  Dimont  had  issne  one  child  and 
no  more,  Oharlra  TannaoUff  Dimont,  now  an 
infant  of  the  age  of  three  years. 

On  the  25th  Feb.  1876,  the  said  Charles  Thomas 
Fearnley  and  Bandall  Glynes  filed  their  affidavit 
stating  the  above  fitcts,  and  that  tbey  had,  since 
theMeath  of  the  said  Sophia  Fearnley,  realised  the 
aecuritiea  whereon  the  aaid  aums  of  5001.  and 
lOOOi.  Bank  Tbree  per  Cent.  Annuities  were  in- 
vested, and  that  the  clear  moneys  thereby  pro- 
duced amounted  to  1397Z.  16«.  3(2.,  one-third  of 
whioh  they  had  paid  to  the  said  C.  T.  F^mley, 
and  had  retained  one-third  for  the  children  of  the 
said  Mary  Burlton,  and  that  they  purposed  to  pay 
the  anm  of  451!.  20. 1(2.,  being  the  remaining  one- 
third  thereof,  after  deducting  ooats,  to  the  credit 
of  the  share  of  F.  M.  Dimont.  deoeased,  in  the 
trusts  tS.  the  aud  soma  of  500Z.  and  lOOCK.  And 
they  stated  that  to  the  best  of  their  knowled^ 
and  belief  the  persona  entitled  to  or  interested  in 
the  said  anm  of  4512.  2*.  Id.,  were  the  petitioner, 
as  his  wife's  administrator,  and  themselves,  the 
said  C.  T.  Fearnley  and  Bandall  Qlynes,  aa  trus- 
tees of  the  said  indentures  of  settlement.  The 
said  sum  has  been  paid  into  ooart,  and  stood  to 
such  credit  as  aEoreaaid. 

The  petition  prayed  that  after  p^ment  of  oofts 
the  said  sum  might  be  paid  to  the  petitioner. 

B.  B.  Bogera,  for  the  petitioner,  cited  : 

Archer  v.  felly,  1  Dr.  A  Sm. ;  2  L.  T.  B«p.  N.  S. 
796; 

Re  Bfintm,  L.  Bep.  7  Eq.  231 ; 

Re  OUnion'a  Tnuti,  L.  Bep.  IS  Sq.  2S5 ;  36  L.  T. 

BaPMld«r'«SsfU«iMat,L.Bav.  10^.  585. 
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Freeman,  for  the  isfut,  C.  S.  Dimont^  re* 
lied  on: 

Be  rtaaff*  TnuU,  L.  Bap.  18£q.  48(1 ;  80  L.  T.  Bep. 
Oree  for  the  tnutees. 

Sir  6.  Jesssl,  M.E.— I  regret  that  I  mast  add 
one  more  deoision  to  the  nnmeroas  onea  which 
already  exist.  It  is  qaite  impoasible  to  avoid 
C9cpressipg  regret  that  the  qaestion  which  hoth 
Sir  William  James  and  myself  think  was  virtudly 
decided  by  Se  Pedder's  TruMta,  shonld  be  reopened 
the  dedsion  on  Be  VicaU's  TnuU.  TbiB  in 
the  case  of  a  oovenant  in  a  marriage  aettleraent 
1^  which  all  the  real  and  (lerBonal  property  which 
the  married  woman,  or  her  hnaband  in  her  right, 
should  "at  any  time  during  the  aaid  coverture 
become  beneficially  entitled  to  in  possession  or 
reversion,  or  in  any  manner  whatever,"  waa 
settled  upon  the  troats  of  the  settlement.  The 
question  really  ia  whether,  the  tenant  for  life 
havinic  aurvived  the  wife,  so  that  the  wife  was 
entitled  to  a  reversionary  interest  at  her  marriage, 
uid  at  the  time  of  her  death,  uo  change  having 
taken  plaoe  during  the  oovertnre,  ahe  or  her 
hnflbana  became  baneflcaaHy  entitled  daring  the 
omrtiueb  The  wife  certauily  did  not  Did  the 
hnaband?  I  cannot  aee  that  he  did.  He  ooold 
have  no  tlUe  to  a  reveraionary  intereat,  beoaose 
be  ootdd  not  reduce  it  into  poaaeaeion.  He  never 
became  entitled  during  the  coverture,  though  he 
did  after  the  wife's  deceaae.  But  then,  when  you 
read  the  covenant,  he  does  m}t  fulfil  the  literal 
words  of  the  condition.  All  tlut  he  aoqnired  by 
the  marriage,  and  possessed  during  the  coverture, 
was  an  inchoate  title,  i.e.,  no  title  at  all,  though 
he  might  have  assigned  it.  He  had  the  mere 
expectancy  of  a  title ;  but  he  does  not  get  a  title. 
The_  qaestion  ia  settled  by  authority,  and  I  am  not 
at  libertry  to  eive  an  opinion.  All  that  I  can  do 
ia  to  refer  to  Pedd&r'»  Tru^,  and  to  aay  that  aul^o- 
ri^  baa  decided,  aooh  a  title  ia  not  a  title  ac- 
qiured  bjr  the  hnaband  daring  coverture.  The 
cases  referred  to,  modem  deouions,  are  all  one 
way.  down  to  Uie  moat  modem.  Then  oomes 
Vian^a  SeUlemml  TragU,  which,  with  great 
respect  for  Vioe-Chanoellor  Baoon,  I  am  nnable 
to  follow.  The  fnnd  muat  be  paid  to  the  pe- 
titioQer> 

SaUoitfars:  0.  A,  Ball;  Oree. 


BatwdcKf,  May  20. 
DncovDS  V.  OBon.(a) 

Praetiee- DefauU  of  appearanee—Ordere  XIX., 
r.  6;  LIIL.  r.  8;  XVL,  r.  6;  LYl.,  r.  1. 

Jn  ease«  uWs  ike  defendant  does  not  appear,  and 
judgment  eannoi  go  hy  d^a^iit,  owing  to  the  com- 
pUeeity  of  the  daim,  the  filing  of  notice  of  motion 
for  judgment,  which  ie ,  a  doonment  under  Order 
XVI.  r.  6,  amomte  to  a  delivery  of  notice  to  the 
de^ndtuti  under  Order  Mil.,  r.  3.  Thai  order 
ie  in  euek  a  ease  complied  wUk  by  the  obaeritanee 
of  Order  XIX.,  r.  6,  which  direeU  the  filing  of 
neUce  of  motion. 

FoBKLonnx  Acibw. 
The  writ  was  iaeued  2nd  Karoh,  and  an  order 

for  ■nbatitoted  Berrioe  obtained  on  the  Slat  Muroh. 

The  defendant  did  not  appear,  and  in  aooordanoe 

with  Order  XIX,  r.  6,  the  atatement  of  claim  waa 

(a)  BaportMl  by  J.  E.  Thovpbob,         ButUtrr^  Uw 
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iaaued  by  being  filed.  On  the  12Ui  May*  the 
plaintiff  under  the  same  order  filed  his  notice  of 
motion  for  judgment,  withont  stating  that  he  was 
going  to  bring  the  case  on  aa  a  abort  canae,  in 
accordance  witn  the  notice  giTen  in  the  Weekly 
Notea,  29th  April,  p.  233.  The  oaaae  waa,  how- 
ever, marked  anort,  and  waa  hconght  on  aa  a  short 
oaaae. 

The  defendant  did  not  appear. 

Oozene-Bardy  for  the  plamtiff,  anbmitted  that 
the  filing  of  the  notice  of  motion  for  judgment 
amounted  to  a  delivery  to  the  defendant  under 
Order  XIX,  r.  6 ;  notice  of  motion  came  within 
that  order,  and  this  case  came  within  the  ex- 
ceptions in  Order  LIII.,  r.  3 ;  this  notice  waa  a 
document  to  be  delivered  in  accordance  with 
Order  XVI..  r.  6.  In  Shephard  v.  Beam  (W.  N., 
1876,  p.  61),  this  had  been  decided  by  Y.C.  Hall, 
though  in  Cook  v.  Day  (W.  N.,  p.  122),  be  ruled 
otherwise,  on  the  ground  that  in  the  former  case 
his  attention  had  not  been  called  to  Order  LIII.,r  3. 

Sir  G.  Jesszl,  H.B. — I  am  not  snre  that  the 
Yioe-Chancellor's  attention  waa  ao  tboroaghly 
drawn  to  all  the  mlea  on  the  sul^eot  that  T  am 
boand  to  follow  hia  dedaion.  The  mlea  provide 
that  yott  may  in  oercain  oases  prooeed  without 
notice  to  the  paities  affected  therein — tiiat  is,  not 
withont  notice  given,  because  you  may  give  notice 
hy  delivery,  and  you  may  also  give  notice  b^ 
filing  the  doonment.  The  reason  of  the  thing  is 
entirely  wiUi  yoo,  and  the  words  are  lawe  enongh 
to  cover  thia  case,  and  I  am  bound  to  ^cide  as  I 
think  best.  The  scheme  is  this:  In  what  may 
still  be  called  a  common  law  action,  where  there 
is  a  simple  demand,  and  the  defendant  does  not 
appear,  judgment  goea  by  default  In  what  are 
caUed  Chanoery  Division  actions,  or  in  Probate 
actions,  which  are  more  complicated,  instead  of 
allbwing  the  plaintiif  to  obtain  jndgment,  aa 
under  we  previous  rnlea*  in  oases  of  pecuniary 
demand,  damE^ea  or  dcA>t,  if  the  party  served 
does  not  appear,  the  action  may  proceed  aa  if  he 
had  appeared.  Then  to  relieve  yon.  of  the  diffi- 
onlty  of  aerving  notice  every  time,  in  cases  when 
you  conld  not  sign  ^dffment  in  default.  Order 
XIX.,  r.  6  says,  that  if  the  defendant  does  not 
appear,  he  must  go  to  the  office  to  inquire ;  the 
only  object  beit^  that  the  court  should  see  that 
the  right  order  is  made.  Then  as  to  the  notice  of 
motion  for  judgment.  It  is  in  writing,  by  Order 
LVX,  r.  1,  therefore  it  is  a  doonment.  It 
amotmts  to  a  notice  in  writing  delivered  to  the 
partgr,  if  a  solicitor  to  the  solicitor;  if  not  to  the 
penan  concerned.  Order  LIII.,  r.  3,  which 
provides  that  except  in  special  cases  notice  mast 
be  giveh  to  the  parties,  is  sufficiently  carried  out 
by  compliance  with  Order  XIX,  r.  6. 

Solicitors :  Jfunim  and  Jtforrw,  for  8.  Johnton, 
Sheffield. 


(Befbre  Yioe-Ohanoellor  Hau^) 
l£onday,  Iforefc  13. 

FaIKIE  v.  PAEK.(a) 

WtU  —  Oonttruetion  —  Satiafaction  —  Bequeet  — 
Specific  or  general. 

A  teriaior  hequeoithed  to  hie  w^e  and  hit  eon 
15001  upon  trutt  at  io  lOOOI.  for  hit  dantghter 
B.  for  1^6  and  her  separate  use,  and  after  her 
death  for  her  children  ai  ttoenty-one,  and  at  to 

(a)  Beportod  b;  J.  B.  Tbompsok,  X"].,  Bwrla^ar^UTisw,. 
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500Z.  for  his  daughter  A.  and  her  children  tn 
like  manner.     The  son,  the  eurviving  trustee, 
never  set  apart  the  awms,  bui.  paid  the  interest 
durmg  his  Ufe  to  his  sisters.    By  his  will  he 
directed  a  certain  estate  to  be  sold,  and  lOOOI. 
to  he  paid  to  his  sister  E.,  and  5001.  to  his  sister 
A.    He  also  heqiteatked  to  his  wife  aU  his  per- 
sonal  estate,  "  together  with  all  the  furniture, 
farming  implements,  stock  and  erop  belonging  to 
the  A.  estate." 
Held,  that  the  bequests  in  the  son's  will  to  his  siaiers 
was  not  in  satisfaction  of  his  debt  to  tJiem  as 
iruelee  of  his  father's  will,  and  that  the  bequest  of 
fwrnitwe,  ^c,  was  not  apecifie. 
James  Pabk  hj  his  will  beqaeMhed  to  his  wife 
Esther  Park,  and  to  his  son  Oeorge  Fttrlc,  vhom 
he  appointed  execntnx  and  exncator  of  his  will, 
the  sum  of  15001.  apon  trnst  as  to  lOOOL  part 
thereof  to  ^aj  the  interest  at  4  per  cent,  per 
annum  to  his  daughter  Elizabeth  Guy,  for  life, 
and  for  her  separate  use,  and  after  her  decease, 
upon  trust  for  her  children,  who  being  sons 
snoald  attain  the  age  of  twentj-one  years,  or  being 
daaghterb  shonld  attain  that  age,  or  previously 
marry,  with  the  benefit  of  surrivorahip,  share  and 
share  alike.    The  500^.,  remaining  part  of  the 
1500Z.,  was  to  be  held  upon  similar  trusts  in  favour 
of  the  testator's  daughter  Agnes  Waller,  and  her 
children. 

Esther  Park  died  in  1847;  George  Park,  the 
BurviTing  trustee  of  James  Park's  will,  regularly 
paid  the  interest  of  the  two  sams  of  lOOOI.  and 
500Z.  to  his  sisters  Elizabeth  Qny  and  Agnes 
Waller,  respectively.  But  the  plaintifib  believed 
that  be  never  appropriated  out  of  the  testator's 
estate  funds  to  answer  the  legacies. 

George  Park  made  his  will  m  Jan.  1870,  whereby, 
after  bequeathing  to  his  wife  all  his  personal  pro- 
perty, sums  of  money,  furniture,  forming  imple> 
ments,  stock,  and  crop,  belonging  to  his  Asby 
Hall  estate,  he  continued  as  follows  ;  "  I  desire 
that  the  whole  estate  known  as  '  Asby  Hall,'  and 
the  lands  belonging  to  that  estate,  may  be  sold 
after  my  decease,  and  that  the  sum  of  lOOOI. 
sterling  be  paid  to  my  sister  Elizabeth  Guy,  of 
Asby,  and  the  sum  of  500Z.  sterling  to  be  paid  to 
my  uster  Afnes  Waller,  of  Hartley,  out  of  the 
proceeds  of  the  sale  of  the  i^oresaid  estate." 

By  a  codicil  made  in  Oot.  1871.  the  testator  ap- 
pointed the  two  plaintiffs  ezeontors,  and  desired 
them  to  pay  his  debts,  funeral,  and  testamentary 
expenses. 

The  said  George  Park  died  in  Dec.  1871.  This 
was  an  administration  suit  against  Agnes  Park, 
Mrs.  Guy,  and  Mrs.  Waller  and  others.  The 
question  arose  whether  the  bequests  in  George 
Park's  will  of  lOOOi.  and  500Z.  was  intended  to  be 
in  satisfaction  of  the  legacies  left  by  the  will  of 
James  Park.  The  chief  clerk  certified  that  the 
600i.  was  a  debt  due  from  the  testator,  George 
Park's  estate,  on  which  interest  at  4  per  cent,  was 
due,  from  4th  Ang.  1871 ;  and  also  that  Esther 
Park  assented  to  the  legacy  of  SOOf,,  and  in  Jan. 
1832,  handed  to  GeoiT^e  Park  securities  and  money 
amounting  to  1500Z.,  which  be  applied  to  his  own 
use.  The  chief  clerk  sabmittea  to  the  court 
whether  the  direcuon  expressed  in  George  Pdl>k*s 
will  amounted  to  independent  beqaests  of  lOOOZ. 
and  5001.  respectively  to  his  two  sisters,  or  was 
merely  a  direoti(a  to  pay  the  debt  of  15001.  in  the 
proportions  in  which  his  Bisters  were  entitled  to 
the  flame. 
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Ifrs.  Waller  stated  in  her  answer  that  her 
brother,  on  tiie  29th  Feb.  1868,  gave  her  a  memo- 
randum that  he  had  that  day  paid  her  101.,  doe 
on  the  2nd  Feb.  1868,  half  a  year's  interest  on  the 
sum  of  500Z.  which  be  bad  belonging  to  her. 

There  was  also  a  question  whether  the  bequest 
of  the  furniture,  farming  implements,  stock,  and 
crop  of  the  testator,  George  Park,  to  bis  wife 
Agnes  Park  was  specific  or  general,  and  oonse- 
quently  whether  it  would  be  liable  or  not  to  satisfy, 
with  the  other  personalty,  the  beqnest  of  15001. 
Ince,  Q.G.  and  Evttritt,  for  the  plaintiffs. 
Sddis,  Q.O.  and  Heysham,  for  the  defendant, 
Agnes  Park.--MT8.  Grey  and  Mrs.  Waller  are  pnt 
to  their  election,  es  far  as  their  life  interests  are 
ocmcemed.  The  legacies  must  be  taken  to  be  in 
satisfaction  of  the  debt,  as  the  testator  knew  that 
that  exact  sum  was  owing  from  him.  {McGarogher 
V.  Whieldon,  L.  Rep.  3  Ea.  236).  But  even  if 
there  be  no  satisfaction,  the  legacies  are  not 
chargeable  upon  the  persooal  estate,  as  it  is 
specifically  bequeathed  to  the  widow  : 

Vaughon  r.  Buck,  1  Pfaill.  75 ; 

SuAntouI  V.  Oeoie,  1  CoU.  408 ; 

ftMttiUT.  £«iMedv,  1  Uy.  &  Qe.  U4. 
0.  Morgan,  Q.O.  and  27.  Jonae  for  John  Park, 
another  defendant  in  the  same  interest.— The  in- 
dentures of  Feb.  18^,  IB  admiraible  as  ovidenoe 
to  show  that  ttw  testator,  learning  his  indelAed- 
nesB,  intended  the  two  Bams  to  be  in  satisfaotton 
of  their  claims : 

Atkinson  v.  Liitlmoood,  31  L.  T.  Bap.  N.8.  215; 
L.  Bep.  18  Eq.  595 ; 

Edmonds  v.  Low,  3  K.  A  J.  818 1 

Watkm  V.  Smith,  4  Uidd.  825. 
They  distinguished : 

CoU  V.  WiUard,  25  Beav.  568 ; 

Pinehin  v.  Simmt,  80  Bear.  119  ; 

Charlton  t.  West,  5  L.  T.  Aep.  N.  S.  16 ;  30  Baav. 
134; 

Alletfn  V.  Allevn,  2  Yea.  mo.  37  t 
BartUit  V.  GiUard,  8  Bobs,  140. 

Tovmaend  for  G.  PM-k,  jun. 

DicJemson,  Q.C.  and  Speed,  for  Mrs.  Guy,  were 
only  heard  on  the  second  question,  viz.,  whether 
the  bequest  of  furniture,  &c.,  was  specific.  They 
contended  it  was  not.  The  mere  enameration  of 
articles  in  a  gift  of  residue  does  not  make  those 
arfcioles  specific  bequests.  They  distingabhed : 
BetJuMS  T.  f  tfnnady  and  Vaughan  v.  Buck  (rids 
supra). 

Dryden,  Dundas  Oardiner,  and  Smart  for  other 
parties. 
Eddie.  Q.O.,  in  reply, 

The  YiCB  Chancbllob. — As  to  the  last  question, 
it  does  not  appear  to  me  on  a  further  inspection  of 
the  will  and  codicil  that  there  is  any  specific  gift 
of  money,  or  of  the  furniture,  farmins;  implements, 
stock,  and  crops  belonging  to  the  Asb^  Hall  estate 
to  Agnes  Park.  The  form  of  disposition  is  first  of 
all  his  personal  property,  to  which  he  superadds 
the  words  I  have  read,  which  as  I  read  them  are 
thrown  in,  not  for  the  purpose  of  making  anything 
specific,  bat  to  settle  the  question  what  he  intended 
to  be  incladed  in  the  term  "personal  property." 
In  the  same  will  the  testator  disposed  oi  the  Asb^ 
Hall  estate,  and  without  that  spedfication  it 
ooonrred  to  him  that  the  things  whioh  he  wished 
bis  wife  to  have  might  go  witii  the  AbI^  Hall 
estate,  unless  he  gave  a  direction  to  the  contrary. 
So  he  put  those  words  in  to  show  that  he  meant 
them  to  jEfO  with  his  general  penonid  estate.  I  do 
not  think  that  is  soSoient  to  e^^^^^^j^^ild 
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thafc  the  things  so  ennmomted  were  grren  apeoi' 
fioallj.  The  other  qaestion  is  oa  to  irhether  two 
debts  owed  by  the  testator  to  his  sisters  and  their 
obildren  were  satisfied  bj  two  gifts  to  his  Bisters. 
It  is  to  be  observed  that  in  respect  to  the  gift  to 
them,  there  is  lOOOZ.  to  be  paid  to  Elizabeth,  and 
the  lOOOZ.  is  to  be  raised  out  of  the  proceeds  of  the 
sale  of  personal  estate.  There  is  no  gift  except 
oat  of  the  proceeds  of  particular  property.  The 
surplus  proceeds  are  given  in  the  third  clause. 
This  ciroumstance  is  not  unimportant.  The 
position  is  this :  the  lOOOZ.  which  the  testator  held 
under  bis  father's  will  for  one  sister  was  held  upon 
trost  to  pay  her  the  income  for  life  for  her  sole 
and  separate  use,  and  after  her  decease  in  trust  for 
her  children  at  twenty-one,  or  such  of  her 
daughters  as  should  marry  under  that  age.  The 
500r  was  held  by  the  testator  npon  similar  trusts 
for  the  other  sister.  The  gift  of  the  lOOOI.  to 
Elizabeth  Guy  was  a  "^'^J^  *'^<^  absolate  gift. 
It  is  not  held  upon  trust.  There  is  no  referenoe 
to  a  debt  owing  to  the  testator.  It  is  not  given 
as  a  satisfaction  of  the  debt  or  on  the  terms  of  being 
held  by  her  on  the  trusts  of  the  will  of  James 
Park.  It  is  not  for  her  separate  nse.  Her  hus- 
band became  entitled  to  it.  He  has  died  without 
reducing  it  into  possession,  but  for  this  purpose  it 
i<i  the  same  as  if  be  were  living.  There  is  no  trust. 
There  is  a  difference  in  this  respect,  and  also  in 
there  being  in  the  one  case  a  mere  life  interest  and 
in  the  other  a  gift  of  the  capital.  There  are,  there- 
fore,  differences  so  materiaJ  as  to  rebut  this  pre- 
sumption of  satif^faction.  There  are  no  antho- 
rities  which  oblige  me  to  hold  that  the  one 
is  to  be  given  as  the  Batasfaction  of  the  other  to 
the  extent  (tf  the  life  interest.  As  regards  the 
authorities  CampheU  v.  Oampbdl  before  Yice- 
ChBDoellor  Wood  (L.  Bep.  1  Eq.  383)  was 
decided  on  the  groand  that  there  were  double 
portions.  It  was  a  Scotch  case,  and  the  law  of 
Scotland  raises  a  presumption  against  double  por- 
tions. McCarogher  v.  Wkieldon  (L.  Kep.  3  Bq. 
236)  was  a  peculiar  case.  There  the  testator  was 
under  a  covenant,  by  will  or  otherwise,  to  do  some- 
thing. There  was  found  in  the  will  separated  from 
the  obligation  a  disposition  in  favour  of  the  son. 
That  was  a  case  where  the  covenant  was  to  leave 
by  will  a  certain  definite  share  of  the  property. 
The  testator,  by  his  will,  gava  one-flfth  of  his 
property,  but  not  in  such  a  manner  as  to  be  a  satis- 
faction of  the  covenant.  It  was  tmlikelythat  the 
four-fifths  was  to  be  divided  into  fifths.  The  court 
held  that  there  was  no  satisfsotion  of  the  interest 
taken  the  son's  wife  and  children,  bnt  that 
there  was  satisfaction  as  to  the  son's  share.  The 
other  BHithoritieB  are  authorities  with  reference  to 
the  separate  use.  What  I  have  said  as  to  the 
difEerence,  in  my  judgment,  between  the  two  gifts, 
prevents  the  one  from  being  a  satisfaction  of  the 
other,  without  the  aid  of  this  distinction,  that  there 
is  the  separate  nse  in  the  one  case  and  not  In  the 
other.  But  the  separate  use  is  certainly  not  un- 
favourable to  my  view.  If  the  law  as  to  separate 
use  be  not  in  itself  sufficient,  I  cannot  bold  that  it 
is  not  to  be  iaken  into  consideration.  The  cases 
which  have  been  referred  to  I  will  only  just  men- 
tion. It  seems  to  me  that  the  present  case  comes 
within  what  is  stated  by  the  Master  of  the  Bolls 
in  Fourdrin  v.  Otnodey  (3  M.  &  K.  410.)  The 
Master  of  the  Bolls  said  that  "  this  was  a  question 
not  of  satisfaction  but  performance.  The  husband, 
by  the  condition  on  whit^L  he  took  the  general 


reaidoary  property  of  his  wife  was  bound  either  to 
pay  these  pecuniary  legacies  in  his  lifetime  or  to 
provide  for  their  paymentafter  his  death."  Then 
we  have  the  oase  of  Rowe  v.  Rotoe,  before  Knight 
Bruce,  V.C.  (2  I)e  G.  &  S.  298)  in  which  he  seems  to 
have  adopted  and  followed  BartleU  v.  Oillard  (3 
Buss.  149),  and  Edrrmnde  v.  Loto  (3  K.  &  J.  318), 
where  Vioe-Ohanoellor  Wood  takes  the  same  view. 
It  seems  to  me,  therefore,  that  the  one  gift  is  noc 
a  satisfaction  of  the  other.  The  circumstance  of 
the  two  gifLB  corresponding  in  amount  is  not  sach 
apresumptioa  as  weighed  againsttheotheroounter- 
presiimpcioD  will  ennble  me  to  say  the  gift  by  this 
will  was  meant  to  be  a  satisfaction  of  the  testator's 
liabilities  under  the  will  of  James  Park. 

Solicitors:  Gray,  Johnson  and  MowMsy  for  E. 
Hvli-a,  jun..  Appleby ;  W.  E.  Taitam  for  /.  S. 
Preston,  Kirkby  Stephen;  NiohoUon  and/ones  tor 
Blen<jmin  and  3h^herd,  and  for  Q.  B.  Thonpton, 
Appleby;  /  C.  BiUUr  and  Son  for  Gant  and 
Fatrer,  Penrith.   

March  14  and  15. 
COKHMBLL  V.  KBlTH.(a) 

Marriage  aetilanent— Covenant  to  tettle  qflar 
acquired  vrt^erty. 
Covenant  in  an  ante-nupltal  settlement  bif  the  in- 
tended wife  to  settle  any  property  to  which  she  or 
her  husband  in  her  right  "  note  is  or  at  any  time 
or  iiines  during  the  said  intended  oovertwre  shall 
become  entitled  by  gijl,  deseent,  cueeesMon,  or 
oihenoise  howsoever. ' 
Held,  to  inelvde  a  reversionary  interest  in  the 
woman  upon  the  death  of  herse^  and  her  husband 
without  issue. 
M.  W.  CAaauTHBBs  died  intestate  and  on  married 
in  March  1838.   His  legal  personal  reprasenta* 
tirm  were  his  motbw  Maiy  Carmthers,  his  brother 
Chu-les  Bladen  Garrathers,  and  his  two  sistera, 
Mary  Jane  and  Fanny  E.  Garruthers.   Letters  of 
administration  of  his  estate  were  on  the  2lst  Jan. 
1839  granted  to  G.  B.  Garruthers. 

The  mocher  died  in  Jan.  1845,  having  be- 
queathed the  residue  of  her  personal  estate  to  her 
fonr  children. 

Fanny  died  in  Oct.  1845,  intestate  and  unmar- 
ried. Letters  of  administration  of  her  estate  were 
granted  to  C.  B.  Garruthers. 

By  an  indenture  of  settlement  made  in  Dec. 
1852,  on  the  marriage  of  Mary  Jane  Garruthers 
with  James  Bochanan,  oertain  property  of  Miss 
Carruthers  was  settled  upon  trust  for  the  benefit 
of  herself  and  her  children  (if  an;),  and  in  case 
there  shonld  be  no  child,  then  if  Mary  Jane  Oar- 
rntbers  should  die  before  James  Bnohanan,  npon 
trust  for  Oharle^  Bhtden  Garruthers  absolately. 
And  James  Bachanan  and  Mary  Jane  Garrathers 
entered  into  a  joint  and  several  covenant  with  the 
trustees,  "that  if  the  said  M.  J.  Carruthers  or 
James  Bachanan,  in  her  right  now  is  or  at  any 
time  or  times  during  the  said  intended  coverture, 
shall  become  entitled  by  gift,  descent,  succession, 
or  otherwise  howsoever  to  any  real  or  personal 
estate,  property,  or  effects,  of  the  value  or  to  the 
amount  of  lOOZ.  or  upwards  at  any  one  time  (other 
than  and  except  interests  which  are  or  shall  be 
restricted  to  tne  life  of  the  said  Mary  Jane  Gar- 
rathers, or  which  whether  so  restrictea  or  not,  are 
or  shall  he  settled  and  limited  to  her  separate  use 
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and  disposal),  the  same  ahall  be  forthwith,  at  the 
oosta  of  the  trust  estete,  oonTeyed,  transferred, 
asBored,  and  paid  to  the  trnstees  for  the  time 
being  of  the  settlement  open  the  trusts  declared 
ooDceming  the  property  settled  and  assared  by 
Uary  Jane  Carrathers  or  snch  of  them  m  shall  be 
snbsistine  or  capable  of  taking  effect." 

Mary  Jane  Buchanan  died  the  Ist  Sept.  1869, 
without  having  had  any  child. 

C.  B.  Carrnttiers  died  the  29th  Sept.  1869,  hav- 
ing made  bis  will,  of  wbi(di  the  fdaintiffi  were 
trneteeB  and  exeoatora,  and  wbioh  was  proved  on 
the  13th  Oot  1869. 

Jamea  Buchanan  died  the  2nd  June  1875.  The 
defendants  were  executors  of  his  will,  which  was 
proved  on  the  14tAi  July  1876. 

M.  W.  Carmthers,  at  the  date  cd  his  death,  was 
entitled  in  remainder,  on  the  death  of  Kary  Jane 
Carmthers,  afterwards  Hrs.  Buchanan,  and  snlijject 
to  the  life  interest  of  any  hiuband  she  might 
marry,  to  one  moiety  of  one-fourth  part  in  the  resi- 
duary estate  or  David  Carmtiiers ;  and  also  to  one 
moiety  of  the  share  of  the  said  iL  J.  Oarmthers 
in  another  fourth  part,  on  the  death  of  Fanny  B. 
Garruthers,  unmarried. 

At  the  date  of  the  marriage  settlement,  0.  B., 
Oarmthers  and  H.  J.  Oarmthers  were  the  next  of 
kin  of  the  said      W.  Carmthers. 

On  the  death  of  Mrs.  Buchanan,  C.  B,  Car- 
mthera  became  the  next  of  kin. 

The  fourth  of  David  Carmthers'  residuary 
estate,  including  the  share  in  another  fourth  part 
amounted  to  asnm  of  15,4131. 11«.  lOd.  Three  per 
Cent.  Consolidated  Bank  Annmtiea.  Half  of  tbis 
sum  belonged  to  0.  B.  Carmthers  inbii  own  right 
In  the  other  half,  at  the  date  of  the  settlement,  0. 
B.  Garrathwe  and  Ifra.  Buchanan  were  beiiiefi- 
oially  interested  in  moieties,  in  remainder  expec- 
tant on  the  deatti  oi  Hr.  and  Mrs.  Bnohanan  with- 
out iaaue.  The  question  arose  as  to  Mrs.  Bucha- 
nan's share  in  this  latter  flind.  Was  it  subject  to 
the  covenant  in  the  marriage  settlement,  in  which 
case  the  representatives  of  U.  B.  Carmthers  became 
entitled,  or  did  it  pass  to  the  husband  James 
Buchanan  in  his  mental  right  f 

JHcUnaon,  Q.C.  and  F.  C.  J.  MiUar,  for  the 
plaintiffs. — The  question  is  one  purely  of  constrac- 
tion  of  a  covenant.  Does  it  apply  to  a  reversionary 
interest  P  We  submit  that  it  does.  Dering  v. 
Kwaston  (18  L.  T.  Rep.  N.  S.  436 ;  L.  Eep.  6  Eq. 
40)  is  not  really  adverse  to  us.  In  that  case  the 
objection  was,  not  the  interest  being  reversionary, 
bat  its  beings  contingent.  QraMey  v.  Hwnpage 
(1  Beav.  46),  and  Be  Viant'$  Beulenimt  Tnutg 
(30  L.  T.  Bep.  N.  S.  644;  L.  B^.  18  Eg.  486),  are 
strong  anthoritieB  in  OUT  &vour.  SoareJBeOZi^jEon's 
Truttt  (26  L.  T.  Bep.  N.  8.  159 ;  L.  Bep.  13  Eq. 
295) ;  Be  Mackenzie's  SetOemeTU  Trutis  (16  L.  T. 
Bep.  N.  S.  138;  L.  Bep.  2  Chan.  345).  They  also 
referred  to 

AtcherUv  v.  Da  MtmUn,  2K.AJ.  186 ; 

Caldwell  t.  AUmow,  98  L.  T.  Bep.  N.8.  SU ;  L.  Bq^. 

9  Eq.  410 ; 
Be  PedtUr'M  8«ltlemmi  Trtuiv, 

L.  Bep.  10  En.  405 1 
Bs  FujrAtff 'a  Trutii,  4  Oiff.  482. 

SddU,  Q.C.  and  F.  A.  Leunn  for  the  defendants. 
—The  brother  in  this  case  is  a  volunteer.  The 
covenant  is  in  most  cases  to  prevent  the  marital 
rif^ht  fWim  attaching ;  but  here  it  could  never 
attach.  It  is  the  case  of  a  wife's  cho«e  in  action 
whit^  could  never  be  ndnced  into  posseesion  daring 
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the  coverture.  Ko  change  in  the  title  oould  take 
place  during  the  cov  ertnre.  Such  a  covenant  has 
only  been  extended  t  o  cases  like  the  present  where 
the  words  have  been  much  more  inolnsive,  and  ex- 
pressed an  intention  to  sweep  in  everything.  In 
re  Olinton's  Tra$ts  {vide  ttmra),  "  any  estate  or 
interest  whatsoever"  was  included.  S,e  Madtmuiie'a 
SettUmemt  Truitt  (vide  awpra)  does  not  cover  a  case 
like  the  present.  Atcherley  T.  Du  MouUn  {vide 
«upra),  and  Dering  v.  Kyruieton  are  strongly  in 
our  favour. 
Dichinaon,  Q.O.  in  reply. 

The  YicStGhaxceixos. — I  have  had  an  opportu- 
nity furtbw  looking  at  the  authorities  cited  yes- 
terday, and  it  appears  to  me  that  the  plaintifEs  are 
entitled  to  the  fund.  I  will  first  consider  how  the 
matter  stands  irrespective  of  authority.  The 
settlement  first  deids  with  certain  funds  wnich  the 
wife  had  in  possession,  and  these  no  doubt  were 
transferred  to  the  trnstees,  when  the  deed  was 
executed  or  immediately  afterwards,  and  held  upon 
tmsts  in  which  the  husband  had  no  interest  what- 
ever. The  husband,  as  I  understand,  brought 
nothing  into  settlement.  The  intention  of  the 
settlement  was  only  to  protect  the  wifb;  and  I 
collect  that  the  tmsts  are  for  the  benefit  of  chil- 
dren of  that  partioukur  marriage  only.  We  start, 
therefore,  witn  an  intention  to  exclude  the  marital 
right  altogether,  as  to  the  funds  in  possession. 
The  clause  i^e  have  to  consider  is,  as  to  future  or 
after  acquired  property,'  and  Uie  quration  ie 
whether  this  particular  fund  comes  wit^un  the 
rcope  of  the  covenant.  Was  it  in  the  same  posi* 
L,on  as  the  property  which  was  specifically  settled  P 
If  it  were  not  included  the  husband  would  be  left 
to  take  it  as  the  legtd  personal  representative  of 
his  wife.  If  we  ^d  to  consider  probabilities, 
nothing,  it  seems  to  me,  would  be  more  impro- 
bable than  that  this  fund,  not  specifically  settled, 
but  which  on  the  happening  of  certain  events 
would  fall  into  possession,  sttould  not  be  liable 
to  be  disposed  of  by  the  wife,  even  though  it 
should  not  fall  into  possession  until  after  her 
death,  that  t^oof^ph  the  husband  should  not  be 
entitled  to  anythmg  out  of  the  present  fortune, 
yet  that  something  should  be  lefc  derelict  so  as  to 
be  taken  b^  the  husband  as  the  legal  personal 
representative  of  his  wife.  But,  however,  that 
might  be,  it  would  not  affect  my  judgment,  if  on 
the  tme  construction  of  this  clause  the  husbutd 
was  fairly  intended  to  take.  It  is  a  joint  and 
several  covenant  by  both  the  husband  and  wife, 
with  the  tmstees,  that  if  the  wife  then  was,  or  at 
any  time  should  become  (but  I  ma^  leave  the 
latter  words  out  of  consideration)  entitled  to  any 
real  or  personal  property  of  the  value  or  to  the 
amount  of  lOOt.  or  upwards  at  any  one  time,  it 
should  be  tiwisf erred  to  the  trnstees  upon  the 
trusts  declared.  Kow,  stopping  thwe  for  a 
moment,  it  has  been  de(»ded  that  these  words  as  to 
value  do  not  mean  the  actual  value  of  tlie  thing, 
if  reversionary,  but  the  value  of  the  property  as 
if  in  possession.  The  covenant  is  a  ootitraot  that 
such  real  and  personal  property  as  the  wife  then 
was  entitled  to  should  be  settled,  and  I  apprehend 
that  according  to  the  ordinary  conatmction  of 
language  this  reversionary  interest  was  personal 
property  to  which  she  was  in  one  sense  or  another 
entitled.  It  should  be  observed  that  them  was  an 
exception  horn  the  settlement  of  the  wife's  pro- 
party  settled  and  limited  to  her  separate  use  and 
disposal.  The  ol^ect  of  the  settlement  imng 
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merely  to  ezclade  the  marital  right  o£  the  hasband, 
it  would  be  extremely  improbable  that  the  wife 
should  not  deal  with  any  reversionary  interest  and 
exclude  his  marital  right.  Now  I  m£^  observe 
tbat  the  trusts  were  for  the  lady  for  her  life,  and 
for  her  children,  andiailing  them  (an  event  which 
happened)  on  her  predeceasing  her  hoslmnd,  ulti- 
mately fw  0.  B.  Carruthers,  her  sole  next  of  kin, 
instead  of  the  asaal  clause  for  next  of  kin  gener- 
ally. It  has  been  snggested  that  a  B.  Oarmthers 
IS  merely  a  vtdnnteer.  Bat  he  was  aa  much  the 
object  of  the  marriage  oontract  aa  the  wife  and 
children  were.  There  is  no  &voDrable  oonsidera- 
tion,  it  is  true,  but  still  the  lady  has  oovenanted 
that  under  certain  oironmatances  (which  have 
happened)  the  propwty  shall  be  held  in  trust  for 
him ;  therefore,  there  is  nothing  in  that  argument. 
Having,  then,  arrived  at  what  was  meant  so  far,  we 
have  then  the  direction  that  the  property  shall  be 
"  forthwith  transferred,"  and  this  is  not  inconsis- 
tent with  a  reversionary  interest  being  included, 
beoiaae  it  would  only  mean,  with  respect  to  such 
an  interest,  immediately  upon  its  falling  in,  which 
it  might  do  at  any  time.  Now,  it  is  to  be  observed 
that  there  are  trusts  of  this  future  property,  cor- 
responding to  those  declared  concerning  the  pro- 
perty specifically  settled,  and  there  is  no  trust  for 
conTersion,  bnt  the  properly  is  to  be  held  "  upon 
such  of  tlw  trasts  as  shall  be  then  snbsiBting  or 
capable  of  taking  efEeot."  l^oee  words  themselves 
in  my  opinion,  point  to  roTersionary  property ; 
beoaose  there  is  a  supposition  that  some  of  the 
tmsts  might  no  longer  exist,  when  the  reversionary 
interest  tell  into  posBession.  To  exemplify  this,  I 
fluppose  the  case  of  a  lady  entitled  to  a  fund  which 
could  not  ta\\  into  posaession  till  after  her  own 
death.  There  conld,  I  apprehend,  be  no  doubt, 
that  under  a  covenant  like  this  such  a  fund  would 
be  swept  in  for  the  benefit  of  ber  children ;  and 
afiplying  that  to  this  case,  if  the  preceding  trusts 
for  children  have  failed,  why  should  not  the  trust 
for  C.  B.  Carruthers  be  within  the  words  and 
Foopn  of  tb'B  covenant  P  I  apprehend  it  clearly  is 
so.  Then  we  have  the  words  aa  "  nearly  aa  the 
nature  of  tbe  property  will  admit,"  and  those 
words  may  fairly  be  interpreted  to  refer  to  the 
property  being  real  or  personal  estate.  I  have 
now  gone  through  tbe  words  nf  the  covenant,  and 
it  seems  to  me  that,  irrespective  of  authority,  the 
broader  construction  is  the  sounder  one  to  put 
upon  them.  Of  course  authorities  may  be  and 
should  be  cited,  but  each  case  or  this  Hort  must 
depend  largely  on  its  onn  terms  and  circiim- 
Btancea.  Upon  the  best  construction  which  I  have 
been  able  to  give  to  the  cnaes  and  the  general 
coarse  of  the  decisiona,  I  think  they  are  not 
opposed  to,  but  that  they  support,  the  conclusion 
at  which  I  have  arrived.  In  Atckerly  v.  DuSfo'din 
(2  K.  &  J.  186),  some  observations  of  Wood,  V.C., 
may  seem  to  make  for  tbe  defendants,  bnt  the 
circumstances  were  different  in  many  respects; 
the  words  "  now  is  "  do  not  appear  in  that  case ; 
then  there  was  a  recital  in  tbat  case,  but  not  in 
this ;  the  trust  th«re  was.  to  convert  and  invest, 
that  is  not  so  here ;  and  on  the  other  hand,  the 
words  "or  snoh  of  them  as  shall  be  capable  of 
taking  eSeot,"  which  we  find  here,  did  not  occur 
in  that  case ;  moreover,  the  Tioe-Ohancellor  ad- 
mitted that  the  word  "entitled"  might  include  a 
contingent  interest,  although  not  in  that  parti- 
cular case ;  and  therefore  his  observations,  so  far 
as  they  are  applicable  to  this  case,  do  not  make 


against  my  present  decision.  The  next  case  cited 
was  Dering  v.  Kynasion  (L.  Bep.  6  £!q.  210),  decided 
by  Romilly,  M.R.  In  that  case  the  Master  of  the 
Bolls  thought  that  reversionary  and  contingent 
interests  might  be  included,  but  for  tbe  special 
circumstances  upon  which  his  judgment  there 
depended.  But  the  trusts  in  that  case  were  nob 
qsalifled  by  the  words  "  or  such  of  them  as  shall 
be  then  sabsisting  or  capable  of  taking  effect," 
therefore  that  case  was  not  similar  to  the  present ; 
moreover,  with  great  respect,  I  do  not  think  thab 
the  drcnmstanee  on  which  he  relied  of  there 
being  estates  tail,  which  might  be  barred,  preoed- 
ing  the  gift,  would  be  a  sufficient  ground  for 
excluding  the  operation  of  the  covenant.  The 
next  case  is  Caldwell  v.  FtMoa6$.  In  that  case 
there  was  a  recital  that  h  bad  been  agreed  that 
certain  stocks  and  sums  of  money  and  other 
property,  aa  well  real  as  personal,  to  which  the 
lady  "is  entitled  and  may  be  entitled,"  should 
be  settled ;  and  a  oovena'it  to  the  same  effect. 
At  the  date  ol'  the  settlement,  the  lady  was  ioint 
tenant  in  fee  with  ber  sisters  of  real  estate  in 
reversion,  which  was  held  to  be  included  in  the 
covenant.  In  that  case  it  was  held  that  the 
literal  moaning  of  the  words  must  be  followed, 
and  not  a  conjectured  intention,  and  it  seems  to 
me  to  be  an  express  anthority  in  support  oi  the 

Slatntiff*B  case.  [His  Tiordship  then  went  through 
fadbmsM's  ease,  and  said  that  that  case  also 
seemed  to  sopport  his  view  of  the  present  case.] 
Then  we  come  to  tbe  case  of  Be  Pedder'a  Settle' 
fMJtt  Trmtt,  and  there  also  the  literal  words  wwe 
followed ;  ihat  is  the  sole  effect  of  that  decision, 
and  it  is  quite  consistent  with  the  earlier  anthority 
of  Oaldwell  V.  FeUotDOM.  Then  lastly  there  is  the 
case  of  Be  Olinton'a  TVmte.  The  question  there 
was,  what,  having  regard  to  the  context  in  that 
particular  cane,  was  the  meaning  of  the  words 
"  become  entitled  " ;  that  is  the  only  use  of  that 
decision,  the  only  purpose  for  which  it  can  be 
cited  here,  and  therefore  it  corroborates  what  I 
have  said.  Tbat  disposes  of  the  authorities.  In 
looking  through  the  bill  I  have  observed  that  the 
personal  repreaentatiTe  of  Mary  Oarrathers  is  not 
before  the  court,  and  therefore  the  bill  had  better 
be  amended  by  stalang  who  the  personal  repre* 
senta  ive  of  Manr  Carruthers  ii,  and  making  that 
person  a  party.  Then  tbe  decree  will  declare  that 
the  representatives  of  G.  B.  Carruthers  are  entitled 
to  the  property  in  question,  subject  to  such  duty 
and  to  such  debts  and  funeral  and  testamentary 
expenses,  if  any,  of  the  mother  Mary  Carruthers, 
tbe  sister  Fanny  E.  Carrathers.  and  the  brother 
Matthew  W.  Carruthers  as  remain  unpaid.  The 
costs  of  all  parties  to  come  out  of  the  fund.  I  may 
take  this  opportunity  ot  saying  that  I  am  by 
no  means  inclined  to  pat  a  narrow  construction 
oo  such  clauses  as  this,  because  modem  convey- 
ances have  Btru^led  to  make  them  sweep  in  every 
kind  of  property ;  though  in  this  partionlar  case 
we  need  not  have  reoonrse  to  any  sooh  oonstmo- 
tion. 

Solidtors,  IToUom  BiOb  and  WaUon,  Lmnn  and 
Oo.  for  Vaubmy  and  WiUtn,  Ballh. 
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PBOBATE,  DIVORCE,  AND  ADMUlAI/rr 
DIVISION. 
ADBnRALTY  BUSINESS. 
Tueedtvy,  May  23. 
The  pAAur4.(a) 

OhjecUon  to  r«gittrar'»  report— Damage  to  cargo — 
24  Viet.  0.  10 — Meaawe  of  eUmage» — Lot»  of 
market. 

WherSf  ihrough  the  ne^ligencB  of  a  carrier  hy  sea, 
gooda  carried  by  hvn^  are  not  deUverfid  in  a 
reasonable  time,  the  oumer  of  the  goode  or 
aen^nee  of  the  hill  of  lading  for  the  goode  i» 
entitled  to  recover  ae  damagea  from  the  ehip- 
oufne.  the  diferenee  between  the  market  valite  of 
the  gooda  when  they  ought  to  have  been  delivered 
and  the  market  value  whm  aetuaUy  were 
delivered. 

This  waa  an  objection  to  a  report  of  the  registrar 
(H.  0.  Robbery,  Esq.)  in  a  cause  referred  to  him 
by  the  ooart. 

The  oanse  was  institated  nnder  the  Admiraltv 
Court  Aet  1861  (24  Tiofe.  o.  10),  b.  6,  on  the  4th 
Dea  1873,  in  the  High  Court  of  Admiralty,  on 
behalf  oi  Josndi  Samoel,  of  London,  the  assignee 
of  certain  bills  of  lading  for  goods  (sagar  and 
hemp)  forming  part  of  the  cargo  of  the  Bt^mship 
Parana,  against  that  vessel,  her  tadde,  apparel, 
and  fnrnitore,  and  the  freight  dae  or  payaole  for 
the  transportation  of  the  cargo,  and  against 
William  Maloolmaon,  of  Portland,  in  Ireland,  her 
owner,  interremng.  After  the  pleadings  in  the 
oaose  bod  been  ooncladed,  and  witnesses  had  been 
examined  by  oommiasion  at  Hanila  and  Hong 
Kong,  the  defendant,  on  the  14tb  April  1876, 
admitted  his  liability,  and  oonsented  to  a  re- 
fi-renoe  of  the  accounts  to  the  registrar  and 
merchants. 

On  the  14th  Dec  1875  the  plaintiffs  broaglit 
into  the  registry  a  claim  containing  three  itemB  : 
First,  Ion  of  market  in  respect  of  the  hemp; 
secondly,  loss  of  interest;  and  thirdly  loss  W 
drain^^  of  sugar  by  reason  of  the  nnusual  length 
of  the  TOjrage.  The  defendant,  before  the  regis- 
trar, admitted  that  there  was  some  nnreasonable 
delay,  and  that  he  was  ready  to  make  good  any 
damages  necessarily  resulting  therefrom.  The 
facts  of  the  case,  which  were  not  disputed,  are 
detailed  by  the  registrar  in  his  report  as  follows ; 

"  The  Parana  was  a  trading  steam  vessel  of  1372 
tons  gross  and  1027  niet  rwister,  and  she  was  of 
180  horse  power  nominal,  which  the  master  stated 
was  a  small  power  for  a  vessel  of  her  size.  When 
she  left  England  she  was,  according  to  the  master, 
•frightfully  deep,'  having  from  1000  to  1300 
tons  of  iron  as  dead  weight,  and  she  was  filled  up 
with  light  goods. 

"  She  took  ninety  days  to  get  to  Hong  Kong, 
and  having  there  discharged  her  cargo  was 
docked,  surveyed,  and  repaired.  She  thence 
pnteeeded  in  Mllast  to  Manila,  where  the  master 
entered  into  a  charter-party  with  lasers.  Engster 
and  Go.  to  load  a  cargo  at  Manila  and  Ilo-Ilo,  and 
to  proceed  therewith  to  London,  passing  through 
the  bues  Canal. 

"  In  pnTBoanoo  of  the  charter-party  she  took  on 
board  some  parcels  of  hemp  and  sugar  at  Manila, 
and  having  sailed  to  Ilo-Ilo  she  then  took  in 
further  parcels  of  sugar,  but  as  the  charterers 
were  not  able  to  supply  her  with  a  ftall  cargo  it 
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was  agreed  that  she  should  be  at  liberty  on  the 
homeward  voyage  to  call  in  at  Singapore  to  fill 
up.  She  left  Ilo-Ilo  on  the  24th  July  1873,  bat 
owing  to  the  defective  state  of  the,ooiler8  nhe 
was  obliged  on  the  30th  of  the  same  month  to 
put  into  Labuan  for  repairs.  Thence  she  pro- 
ceeded to  Singapore,  where  she  took  in  some 
cargo  and  a  large  quantity  of  coals,  and  having 
effected  some  farther  repairs  to  the  boilers  she 
again  proceeded  on  her  voyage.  On  the  18th 
Aug.,  owing  to  the  state  of  the  boilers,  she  was 
obliged  to  put  into  Adieen,  and  after  efiecting 
repairs  she  again  proceeded.  On  the  let  Sept.  she 
had  to  alter  her  course  for  Point  de  Galle,  it  being 
found  t^at  she  could  only  carry  111b.  steam. 
She  arrived  in  Point  de  Galle  on  the  4tfa  Sept., 
and,  having  completed  her  repairs,  she  left  Main 
on  the  9tn.  On  the  1st  Oct.  she  arrived  at 
Acheen,  where  further  repairs  were  done  co  her 
boilers,  and  again  at  Port  Said,  at  Malta,  and  at 
Gibraltar,  so  uiat  it  was  not  until  the  28th  Nov. 
1873,  127  days  after  leaving  Ho-Ho,  that  she 
arrived  in  the  Fort  of  London. 

"  As  to  the  lamentable  state  in  which  this 
vessel's   boilers  were  there  can   be   no  two 
opinions.   It  seems  that  after  the  vessel  had  dis- 
charged her  cargo  she  proceeded  to  Greenock, 
where  her  boilers  were  takm  out.   We  have  no 
information  as  to  what  may  have  been  the  condi- 
tion of  one      the  boilers,  as  it  was  broken  np 
before  the  surveyors  saw  it ;  but  the  other  was 
examined  by  two  practical  engineers,  who  re- 
l^orted  that  of  the  eighty-three  tubes  of  whioh 
the  boiler  originally  consisted,  one  had  never 
been  used,  twenty-one  others  had  been  plti^[ged 
up  with  either  iron  covers  or  wooden  plugs,  so 
that  only  sixty-one  tabes  were  at  all  effective.  It 
was  found  also  that  the  backs  of  both  furnaces 
had  been  patched  with  large  patches,  and  that 
there  were  traces  of  considerable  leakage  on  the 
crowns  of  the  furnaces.   There  were  aiao  numer- 
ous patches  on  the  shell  of  the  boiler  varying 
from  4ft.  by  2£l.  3in.  wide  to  12in.  long  by  Sin. 
wide.   The  rivets  also  were  worn  away  by  long 
use,  so  that  they  had  but  little  hold  of  the  plates, 
and  some  of  the  plates  were  worn  away  by  corro- 
sion to  half  their  original   thickness.  They 
further  said  that  although  this  boiler,  when  new, 
was  eonstrooied  to  bear  a  pressure  of  tram.  301b. 
to  351b.  of  steam  to  the  square  inch,  they 
thought  in  that  conation  in  which  ihej  found  it 
che  could  not  with  safety  have  borne  a  pressure 
of  more  than  101b.  or  12Ib.   There  is  no  reason 
to  suppose  that  the  boiler  whioh  had  beeu  broken 
up  was  in  any  better  condition.   A  more  lament- 
able state  of  a£hirs  can  hardly  by  imagined  to 
anyone  at  all  acquainted  with  the  construction  of 
steam  engines.   It  ia  apparent  that  with  engines 
originally  of  small  jMwer,  with  a  tubular  boiler, 
of  which  twenty-two  out  of  eighty-three  of  the 
tubes  were  perfectly  useless,  oi  which  the  plates 
were   so  much  worn  away  that  they  would 
bear  only  101b.  or  I21b.  instead  of  301b.  to 
351b.  to  the  square  inoh,  and  with  tdie  crowns  of 
the  furnaces  leaking  badly,  the  avulable  power  to 
contend  with  the  S.  W.  monsoon  must  have  been 
very  small,  and  it  can  Uieretore  hardly  be 
wondered  at  that  the  vesml  made  on  an  average 
but  four  knots  an  hoar,  and  that  she  had  Ere- 
quentl^  to  pat  into  port  (or  repairs,  and  to 
re^emsh  her  stock  of  ooals." 
The  referenoe  was  oonidade^^^^^^^an.. 
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the  14tih  Feb..  and  13th  A-pril  1876.  EWdenoe 
was  taken  both  by  affidavit  and  by  oral  examina- 
tion,andtberegiBtnur,after  hearing ooansel  on  both 
sides,  made  a  report  and  gave  his  reasons,  saying, 
mtar  aUoj  '*  tSiat  the  plaintiff  wonld  have  had  no 
reasonable  grounds  of  complaint,  if  the  voyage 
&oinllo-llo  to  London  had  lasted  cinetv  days.  But 
it  did,  as  a  faot,  take  127  dars.  We  think,  therefore, 
that  the  ship's  owner  is,  by  his  admission,  liable 
for  the  excess  of  thirty-seven  days,  during  which 
the  voyage  lasted,  beyond  what  may  be  called  a 
not  unreasonable  time.  Taking  thirty-seren  days 
tihen  as  the  measure  of  the  unreasonable  delay  in 
the  Toyu;e,  let  us  oonsider  what  damages  may  be 
atud  to  mvB  resulted  directly  from  this  delay." 
He  then  proceeded  to  disonsa  the  three  different 
items  of  the  claim,  and  allowed,  first,  for  extra  loss 
oooaaioned  by  drainage  of  the  su^ar  dorinj^  the 
thirtyseren  days  1^  per  cent,  in  the  (mgmal 
shipment  of  600  tons  equal  to  7|  tons  at  12Z.  lOe. 
per  ton  or  931. 15s.;  secondly,  for  interest  5  per 
cent,  for  thirty-seTen  days  on  the  invoice  value 
of  the  cargos.  19.9591.  9«.  11(2.  or  lOlt.  Sa.  3d. 

On  the  third  ptunt  the  registrar's  report  is  as 
followB : 

"  There  remains  the  last,  and  by  &r  the  most 
important  question,  namely,  whether  the  plaintiff 
is  entitled  to  any  compensation  for  the  alleged 
loss  of  market  by  reason  of  the  non-delivery  of  the 
cargo  within  a  *  reasonable '  time.  The  question 
does  not  arise  on  the  Buear,  in  regard  to  whioh  no 
claim  has  been  made  fbr  loaa  of  market,  InUi  on 
the  hemp  only." 

It  was  said  1^  the  plaintiff  that,  had  the  vessel 
anived  by  the  middle  of  October,  or  even  by  the 
22nd  or  S»rd  Oct.,  which  would  be  abonii  lunety 
days  after  leaving  Ilo-Ilo,  the  hemp  oonld  hare 
been  sold  for  about  411. 10*.  per  ton,  but  ^t  not 
having  arrived  until  the  28th  Nov..  it  was  im- 
possiwe  to  get  the  hemp  landed  and  placed  on  the 
market  before  tbe  middle  of  December,  and  that 
it  was  then  impossible  to  get  within  208.  a  ton  of 
that  price.  It  was  said  that  the  owner  continued 
to  hold  the  hemp  in  hopes  that  the  market  would 
rally,  but  that  it  never  did,  and  that  ultimately  he 
had  to  sell  it  at  a  considerable  loss.  He  claimed, 
not,  indeed,  the  difference  between  the  price  at 
which  he  might  have  sold  it,  had  it  arrived  in 
October,  and  the  price  at  whioh  he  ultimatdy  did 
sell  it ;  but  the  difference  between  the  former,  and 
the  price  which  he  might  have  got  for  it,  imme- 
mediately  after  it  hnn  been  delivered.  It  was 
shown  that  during  November  and  in  the  first 
week  ot  Deoembsr  there  was  a  fur  demand  tar 
hump  tA  411.  10s.  per  ton,  and  Uiat  prioe  might 
have  been  obtainea  for  it.  It  was  also  shown 
that  it  would  have  taken  about  three  weeks  after 
the  vessel's  arrival  to  have  got  the  hemp  sampled 
and  pat  upon  the  market ;  that  by  that  time  there 
was  no  demand  for  it,  and  that,  although  the 
prices  current  bad  not  altered  much,  a  seller 
forcing  any  quantity  upon  the  market  would  have 
had  to  submit  to  a  redaction  of  at  least  208.  in  the 
ton.  It  was  proved,  also,  that  after  Christmas 
the  market  continued  to  ffill,  owing  to  large  ship- 
ments of  hemp  brought  to  Liverpool,  so  that,  as 
one  of  the  brokers  observed,  tno  market  was 
knocked  all  to  pieces. 

"  Assuming,  then,  that  by  the  delay  in  the  de- 
livery there  was  a  loss  of  market,  the  question 
arises  whether  this  is  an  item  which  can  be  pro- 
perly allowed  in  a  daim  of  this  descffiption; 


whether,  in  toot,  a  claim  for  loss  of  market  can  be 
albwed  on  account  of  an  unreasonable  delay  in 
tbe  delivery  of  the  goods.  The  case  mnst  nave 
frequently  arisen  in  this  court,  as,  for  instance, 
when  a  vessel  has  been  run  into  by  another,  and 
the  delivery  of  the  cai^  has  been  delayed  by  the 
vessel  having  to  put  into  port  for  repairs;  and 
yet  I  think  that  I  may  say  with  certainty  that  no 
such  claim  has  ever  yet  been  preferred  in  this 
ooort,  certainly  not  during  the  time  I  have  held 
this  office,  now  nearly  twenty-three  years.  It 
may  be,  however,  that  we  have  hitherto  proceeded 
on  a  wrong  principle,  and'as  the  point  has  been 
very  strongly  urged  in  this  case  by  a  oounsel 
who  is  not  wont  to  maintain  an  untenable  position, 
I  ijropOBe  to  examine  carefully  all  the  authorities 
whioh  have  been  cited  in  sapporfe  of  that  position, 
as  well  as  the  giuonds  upon  which  it  has  hitherto 
been  thought  that  a  claim  tor  loss  market 
cannot  properly  be  allowed." 

The  Regutrar  then  referred  to  and  diaoosaed  Uie 
following  oases : 

The  Bt.  Cloud,  Br.  &  Losb.  p.  4 ; 

JotUng  V.  Irvine,  6  Hnrl.  &  Nor.  512  ; 

Collard  v.  8ov,ih-l£a$t»m  Baihrnm  Oomvtaiy,  7  Hurl. 

Fraatr  and  oihera  v.  Telwr«>ft  CmutnuNen  a»i 

Maimtmance  Compami,  L.  Bep.  7  Q3. 566 ; 
Hadley  v.  SaMmdaU,  9  Exob.  341 ; 
8tM9dr.  Foord,  1  Ell  A  £11.  OOS; 
Honw  V.  Midiand  Saikoag  Ompony,  L.  Bap.  8, 
O.P.  ISl  I 

and  conduded  his  report  as  follows : 

"  It  seems  to  me  th^  the  oases  of  Hadlay  v. 
Baaendtd$,  Bmeed  v.  Woord,  and  Irvme  and  another 
V.  The  JftdZond  RaiiUoay  Gomfpany  {vibi  twp.),  are 
oonclauve  on  the  point;  and  that  the  practice  of 
the  Court  <A  Admiralty,  in  refusing  to  entertain 
any  daim  for  loss  of  market  in  such  oases,  is  tn 
entire  accordance  with  that  of  the  courts  of 
common  law,  and  I  shall  refuse  to  alter  that  prao 
tice  until  I  am  corrected  by  superior  authority. 
I  may  add  that  the  merchants  by  whom  I  am 
assisted,  entirely  concur  with  me  in  the  oon- 
clasions  to  which  I  have  come." 

As  to  the  ooBtB  of  the  referenoe,  the  report  was 
as  follows : 

"  The  general  rule  in  collision  cases  is  that 
where  more  than  one-third  is  taken  off,  the 
claimant  shall  pay  the  oosts  of  the  reference. 
Bub  this  rule  does  not  appl^  to  cases  of  this  de< 
scription.  The  defenduu  in  the  first  inataaoe 
denied  altogether  his  liabUity,  and  set  up  several 
pleas,  which  he  aftwwards  withdrew;  the  coq- 
ditiou  of  the  boilers  of  his  vessel  was  most  diii- 
oreditable,  and  he  entailed  heavy  losses  on  the 
plaintiff;  he  has,  moreover,  made  no  tender 
on  account  of  tbe  sums  which  the  latter  was  un- 
doubtedly entitled  to  recover.  On  the  other  hand, 
the  plaintiff  has  failed  in  the  main  issue,  the  ques- 
tion of  loss  of  market.  On  the  whole,  we  think 
that  justice  will  be  done  by  leaving  each  party  to 
pay  his  own  costs  of  the  reference,  bat  the 
reference  fees  will  have  to  be  paid  by  tbem  in 
moieties." 

A  motion  was  heard  in  court  in  objection  to 
the  report  of  the  Registrar,  "to  modify  and 
alter  the  same  so  far  as  it  disallows  tbe  sum 
of  5*.  9(2.,  claimed  as  damages  for  the  de- 
fendant's breaoh  of  contract  in  respect  of  the 
depreciation  in  value  by  loss  of  market  on  2403 
balea  of  hemp,  weighing  5785  cwt..  forming 

part  of  the  cargo  of  the  above-nanied, 
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because  tbe  disallowance  of  anch  dam^oH  is  based 
upon  a  miBapprehension  of  law,  and  is  erroneona, 
and  bhe  plaintiff  is  leeallj  entitled  upon  the  fads 
of  tlie  case  appeartng  07  the  Begistow's  report  to 
recover  snoh  damages,  and  also  to  alter  the  said 
report  so  far  as  it  orders  the  plunttff  to  bear  his 
own  oonts  of  the  reference,  and  to  raake  snch  order 
aa  shall  be  meet  and  right  in  and  about  the 
premiscB.  and  to  condemn  tbe  defendant  in  the 
oosts  of  this  motion." 

ClarJeson,  in  sapport  of  motion. — It  is  ad* 
mitted  that  the  speed  of  the  Parana  was  de- 
fective, and  the  plaintiff  claims  2851.  5«.  9d. 
for  the  loss  of  market.  The  Benstrar  has 
allowed  nothing  in  respecii  of  this  claim.  The 
only  cases  in  which  loss  of  rnarket  has  been 
disallowed  as  the  measure  of  damages,  are  those 
in  which  it  has  been  occasioned  oj  a  special 
anb-oontraot,  unknown,  and  not  in  the  considera- 
tion of  both  parties  ;  In  8meed  t.  Foord  (1  £11.  & 
Hn.  602)  the  wheat  claimed  fbr  was  not  tbeanl^ect 
matter  dt  the  contract,  which  was  for  the  delivery 
of  thrashing  machined,  not  to  deliver  wheat :  here 
the  snbjeot  matter  of  the  contract  was  the  carriage 
uid  delivery  of  the  hemp ;  the  pinintiff  conld  have 
recovered  on  the  thrashing  mBcbines  if  he  bad  pro- 
cured others  at  a  higher  price.  The  RemBtrar  relied 
also  on  Sttdley  v.  Bateendaie  (9  Exch.  341),  but 
that  case  is  in  my  favour,  for  the  fluctuation  of  the 
market  is  a  matter  in  the  knowledge  of  both 
parties.  [Sir  B.  Phiujmoeb.  —  There  are  two 
criteria  (1)  WaBitin  contemplation  of  the  parties  P 
(2)  Was  it  the  natural  result  of  the  negligent 
delay  of  the  defendant  P  ]  Fraser  v.  Telegraph 
Conatntction  and  Maintenance  ConvpoMy  (L.  Bep. 
7  Q.B.  566)  lays  do^n  tbe  law  nn^er  which 
damages  of  this  description  majr  be  recovered. 
The  breach  of  contract  there  was  in  not  supplying 
a  vessel  whose  prinoipsl  moving  power  was  steam ; 
here  it  is  for  delay  in  delivery  of  goods  occasioned 
by  defective  power  of  ship,  and  tSieloes  oooaBioned 
thereby  is  the  difference  of  price  cansed  by  the 
delay.  Some  v.  Midland  RaUwa/y  Company 
tL.  Bep.  8  C.  P.  131)  is  really  in  favour  of  the 
plaintiff;  the  reason  that  the  extra  sum  there 
claimed  for  loss  upon  the  contract  by  de- 
lay could  not  be  recovered  was  because 
the  defendants  had  not  notice  of  any  special 
sub-contract  which  would  increase  the  ordinary 
loss  caused  by  non-delivery  in  time.  In  Bor- 
ries  y.  Hutchmson  (34  L.  J.  169,  C.  P.)  the 
question  was  what  was  the  oroper  measure  of 
damans  where,  fixim  the  delay  of  the  carrier,  the 
plaintiff  lost  his  market  altogether,  and  there,  also, 
Willes,  J.  says,  "  In  ordioary  cases,  the  measure 
of  damages  is  the  difference  between  the  contract 
pnee  ana  the  market  price."  In  O^Kanlan  v. 
The  Oreat'WeeUm  Saiiway  Oompany  (34  L.  J. 
154,  Q-  B.)  the  general  principle  is  the  same,  and 
in  Tftfl  Qreat-Weatem  Baflway  Company  v.  Bed- 
mayne  (L.  Bep.  X  G.  P.  329)  the  court  held  that 
the  market  valoe  of  the  goods  at  the  time  was  the 
true  teat  of  the  measure  of  damt^es.  In  CoUard 
V.  The  South-Eastem  BaiJwau  Company  (4  L.  T. 
Bro.  N.  S.  410 ;  7  H.  &  N.  79)  also,  tbe  plaintiff, 
a  hopgrower,  was  held  entitled  to  recover  the 
difference  between  the  mtfrket  value  and  the  con- 
tract price. 

Watkin  WiUiama,  Q.C.  and  G.  Brtuse,  in  sup- 
port of  the  report.  —  The  principle  adopted 
by  the  Begistrar  is  the  only  correct  one.  The 
Bnipowner  oaunot  be  taken  to  know  the  par-  ' 
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pose  for  which  the  cargo  is  intended,  and 
ought  not  to  be  involved  in  qnestiona  concerning 
the  rise  and  fall  of  the  market  The  only  ques- 
tions are,  whether  the  fall  of  market  onoasuming 
the  loss  was  in  the  contemplation  of  the  parties 
when  the  contract  was  miide,  and  whether  ibe 
AKxls  have  depreciated  intrinsically.  Sadley  v. 
Baaendale  (9  Ezch.  341)  settled,  at  aU  events,  that 
complete  compensation  for  such  a  loss  could  not 
be  claimed.  There  must  also  he  some  general 
principle  applicable  to  all  cases,  and  that  the 
Begistrar  has  correctly  stated  in  his  report. 
Cory  V.  Thames  Iron  Works  amd  Shipbuilding  Com- 
pany (17  L.  T.  Bep.  N.  S.  496 ;  L.  Pep.  3  Q.  B. 
181),  is  not  a  question  between  cairier  and 
sender,  it  is  true,  but  I  especially  rely  on  the  judg- 
ment delivered  therein  by  the  Lord  CJbief  Justice. 
It  is  necessary  to  look  at  the  nature  of  tbe  con- 
tract and  the  drcnmstances  under  which  it  was 
made,  to  see  if  the  damage  resultingwas  such  as  was 
in  contemplation  of  both  parties.  Here  it  was  not 
in  contemplation  of  shipowner  that  loss  of  market 
would  ensue ;  some  loss  was  contemplated,  cer- 
tainly, and  that  is  foirly  represented  by  the  five 
per  cent,  on  the  value  of  the  cargo  aUowed  by 
Begistrar.  The  British  Columbia,  ^c,  Sato  Mills 
Company  {Limited)  v.  Net&eship  (L.  Bep.  3  CP. 
499),  is  directly  in  point;  there  the  non-deliTery  of 
a  certain  piece  of  machinery  stopped  the  whole 
work,  but  the  defendant  was  held  not  to  be  liable 
for  the  loss  uising  therefrom,  but  only  of  the 
price  of  replacing  the  goods  which  be  had  lost, 
and  interest  at  the  rate  of  five  per  cent,  for  the 
delay  occasioned  by  his  negligence,  and  this  is 
the  true  principle  to  allow  a  rough  mercantile 
profit  Any  other  rule  would  lead  to  complica- 
tions practicfUIy  insoluble  by  the  court.  The 
aotoal  amount  A  dBma|^  cannot  be  looked  to,  as 
it  is  not  and  cannot  be  in  tbe  contemplation  of  the 
parlies.  The  cases  cited  for  plaintiff^  are 
all  cases  between  vendor  and  purchaser,  uid 
therefore  do  not  apply.  The  pluntiff's  contention 
is  opposed  to  the  universal  practice  of  this  court 
and  to  the  analogy  of  insurance  l&w,  by  which 
underwriters  in  goods  are  never  made  responsible 
for  loss  of  market.  The  plaintiff  cannot  recover 
such  damages  as  these  without  notice  to  ship- 
owner that  he  wanted  the  goods  to  be  delivered 
for  a  particular  market : 

Honw  V.  Kidlattd  Aoilwoy  Company,  L.  Bep.  8  C.  P, 
181; 

Wilson  V.  Lanccuhirt  and  Yorlahvra  HaUvsav  Com. 

pony,  30  L.  J.  833,  C.  P. }  8  0.  B.,  N.  8..  638 ; 
O'flonlon  T.  Great  Wubtm  BaSiiaam  Omnpamm,  84 

L.J.iatC  P.i  ' 
Borrits  v.  BuUMnaon,  84  L.  J.  169,  C.  F. ; 
Oreat  Western  Railway  Oompany  v.  BedmoMne, 

L.  Eep.  1  C.  P.  329 ; 
CfUard  v.  South-Eastem  Railwau  OMMvany,  7  H.  ft 

N.79i4L.T.Eep.N.a.410; 
Smeed  r.  Foord,  1  £U.  A  rai.  608. 

Clarkson  in  reply. 

In  addition  to  toe  cases  mentioned  above,  the 
following  authorities  were  cited  in  tbe  course  of 
the  argument. 

Jackson  v.  Union  Marine  Insurance  Company,  L. 

Bep.  10  CP.  125  i 
The  Lucy,  3  C.  Bob.  2I0B; 

Pfaillimore'B  Intematioiial  Law,  vol.  3,  p.  699. 

2nd  edit ; 

Smith's  Leading  Cases,  vol  2,  Vicar  v.  Ftletw,  6th 
edit.,p.fi08r^ 

Cur.  adv.  imlt 
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to  consider  toy  jadgment  in  t^ia  oaee,  partly 
on  ftoconnt  of  the  great  number  of  reported  oasee 
to  which  I  was  refisrred,  bnt  more  especiallT 
becanse,  imfbrtonatelT,  I  am  unable  to  iwree  with 
the  very  elaborate  and  carefnllv  reasoned  opinion 
of  the  Begistmr  from  whose  mliDg  this  appeal  has 
been  proseonted.  It  is  admitted  in  this  case  that 
the  carrier  must  make  some  oompenaation  to  the 
merchant  for  the  loes  sustained  by  him  in  oonse- 
qnenoe  of  the  delay  in  the  ezeontion  of  the  con- 
tract ;  the  qnestdon  ia,  what  are  to  he  the  items  of 
that  compensation.  The  registrar  has  fonnd 
that  these  items  are  931.  15$.  for  deterioration  in 
qnality  of  a  portion  of  the  car^  and  1011.  Ss.  Sd. 
tor  loss  of  the  interest,  dnrmg  the  detention  in 
consequence  of  the  delay,  at  five  per  cent,  on  the 
Tslne  of  the  oazga  The  merchant  also  claims,  in 
addition  to  these  items,  the  ascertained  differoice 
between  the  market  valoe  of  the  goods  at  ^bo 
time  when  they  might  have  been  sold,  if  the 
carrier  had  not  unreasonablif  delayed  the  fulfil- 
ment of  his  contract,  and  their  value  at  the  time 
when  they  did  aotaally  arrive,  and  the  justice  of 
this  daim  is  the  sole  subject  of  this  appeal.  The 
hiw  apphcable  to  this  qnestiou  has  apparently 
been  diffioolt  to  ascertain  and  the  application  of  it 
when  ascertained  more  difflcnlt.  The  general  rale 
of  law  is  stated  with  bis  usual  olearaesa  by 
M.  Massd  in  the  last  edition  of  his  Droit  Com- 
merical.  vol.  3,  p.  239,  edit.  2,  Lib.  5.  Tit. 
I.  Ch.  3,  sect,  iv.,  §  1.  The  principle  of  this 
rule  ia  in  different  words  expressed  in  the 
Bnelish  and  American  judgments.  In  ac- 
coraaace  with  this  principle  the  carrier  has 
been  holden  liable  to  pay  damages  on  the  hypothesis 
that  he  oontemplated  paymutt  of  a  oertain  kind  of 
oompenaaUon  in  the  event  <ji)aB  not  «Eecutiii|^  or 
hie  nnreaaonably  delaying  to  execute  his  part  of 
the  cmtraot.  Another  form  of  stating  that  proposi- 
tion is  to  be  fonnd  in  the  judgment  of  the  Lord 
Chief  Baron  in  the  Exchequer  Chamber  in  Some 
Y.  Midland  BaUvtay  Compaivy  (Limited)  (L.  Eep. 
8  C.  P.  135)  decided  In  the  year  1873.  "The 
[principle  clearly  to  be  declared  for  all  the  autho- 
rities IS  that  the  damages  for  a  breach  of  contract 
must  he  such  as  may  fairly  and  reasonably  be 
considered  aa  arising  naturally,  i.e.,  according  to 
the  usual  course  ol  things,  from  such  breach  of 
contract  iteelf,  or  such  aa  may  be  reasonably 
snpposed  to  have  been  in  the  contemplation 
of  hoth  parties  at  the  time  they  made  the 
contract  aa  the  probable  resulta  of  the  breach 
of  it."  The  last  English  judgment  which  1  have 
been  able  to  find  ia  one  d^vered  by  the  Lord 
ChUi  Jnstioe  in  1876,  in  the  case  of  Sampson  v. 
The  London  and  Nor&i~Weetem  BaUwa/y  Compa/ny 
(L.  Bep.  1  Q.  B.  Div.  274).  It  is  the  only  English 
case,  I  think,  for  the  knowledge  of  wbich  I  am  not 
indebted  to  the  indnstry  of  counsel.  "  The  law," 
the  Lord  Chief  Jnstiice  says  at  p.  277,  "  as  it  is  to 
he  found  in  the  reported  cases,  has  flactnated,  bnt 
the  principle  is  now  settled,  that  whenever  either 
the  object  of  the  sender  is  specially  bronght  to  the 
notice  of  the  carrier,  or  circumstances  are  known 
to  the  carrier  from  which  the  object  ought  in 
reason  to  be  inferred,  so  that  the  object  may  be 
taken  to  have  been  within  the  contemplation  of  both 
parties,  damages  may  be  recovered  Cor  the  natural 
oonaeqnenoes  of  the  future  of  that  object."  The 
latest  American  deoinon,  I  heheve,  is  that  of  Wnrd 
V.  2%0  New  Torh  OenirtH  Bailroad  Oompcmy 
(47  IT.  T.  29).  it  iflfhoa  stated  in  a  note  to  the  last 


edition  of  Sedgiriok  on  Damages  (p.  430) :  "  B  ii 
here  held,  that  where  a  carrier  from  mere  negli- 
gence, or  plain  violation  of  duty,  omitato  transport 
merchandise  within  a  i-easonable  time,  and  its 
market  value  falls  in  the  meantime,  the  true  rule 
of  damages  is  the  difference  in  its  value  at  the 
time  and  place  it  ongbt  to  have  been  delivered  and 
the  time  of  its  actual  delivery,  the  court  observing 
that  sagacious  men  rely  upon  their  own  ability  to 
jndge  of  the  market  in  undertaking  large  commer- 
cial projects,  and  aooording  to  their  views  of  the 
market  send  their  merchandise  by  a  quick  or  by  a 
slow  carrier,  and  make  compensation  accordingly. 
A  contrary  rule  wonld  deprive  them  of  all  benenit 
of  a  rapid  transit.  The  court  fhrther  remarked, 
had  the  goods  been  injured  by  reason  of  improper 
exposure  l^the  earner,  and  tfaas  beoome  depre- 
ciated in  ^eir  mu>ket  valtie,  the  carrier  would  be 
liable  for  the  loss.  Here  hia  negligent  delay 
caused  the  loas;  the  injunr  also  is  natural  and 
direct ;  arriving  later  by  the  carriw^a  negligence^ 
these  goods,  measured  by  the  only  standard  that 
regulates  value,  were  not  worth  aa  much  as  at  the 
time  when  they  ahonld  have  arrived."  I  do  not 
refer  to  other  cases  besides  those  two,  but  I  have 
read  chem  all  with  care ;  most  of  them  will  be  found 
in  the  notes  to  Mr.  Sedgwick's  valuable  work  oh 
the  Measure  of  Damages  (6th  edit.,  chap.  3,  p.  81 ; 
chap.  13,  p.  430),  to  which  I  have  already  referred. 
The  result  of  the  reported  deciaions  is,  that  this 
merchant  may  claim  to  be  indemnified  for  the 
actual  loss  in  the  value  of  the  goods  shipped  (pertg 
qu'U  a  fait) — damnuin  emerpetu,  and  from  loss  of 
profit,  gain  {dont  U  a  StSpnei) — Uterwn  osmom — 
when  such  loas  is  the  direct  oonsequenoe  of  the 
carrier's  defitult.  Why  ahonld  not  the  ascertained 
deference  between  the  market  prioe,  when  the 
goods  might  have  been  sold  had  there  been  no 
delay,  and  the  market  price  which  th^  would 
fetch  after  the  delay,  be  a  reasonable  meaaore 
of  the  loss  of  the  mendiant's  profits  ;  the  deprecia- 
tion is  the  direct  consequence  of  the  carrier's 
defanlt ;  in  other  words,  he  must  be  taken  to  have 
known  or  contemplated  that  the  merchant  desired 
a  safo  and  quick  transport  of  his  maiketable  goods 
to  their  intended  market.  This  ia  the  ormnary 
knowledge  with  which  a  carrier  receives  goods, 
and  it  is  on  this  principle,  as  it  appears  to  me, 
that  in  Home  v.  The  Mxdland  BaUtoay  Oompa/ny 
{Limited)  fL.  Bep.  8  C.  P.  135),  already  cited,  the 
diff'ereuoe  oetween  two  market  priras  was  consi- 
dered to  be  the  proper  measure  <tf  the  damages. 
The  case  before  me  is  not  one  of  a  speoial  [iriTata 
speculation  or  particular  mercantile  <»>eration  in 
whidh  deUty  may  inflict  as  much  ii^iy  on  tiie 
shipper  with  respect  to  the  marfcet  valae  of 
the  goods  aa  their  deterioration  from  want  of  re- 
quisite appliancea  or  improper  exposure  during 
the  paaaaoe.  Upon  the  same  principle  the  carrier 
is  responsible  for  both  injuries,  the  depreciation  in 
the  market  value  of  these  goods  has  been  in  my 
opinion  the  natnral  consequence  of  the  carriers 
unreasonable  delay —  Propter  rem  ipgam  non 
Jidbitam,  as  the  civilians  say — and  for  reasons 
already  alleged,  I  think  the  shipper  is  entitled  to 
have  included  in  hia  damages  the  difference  be- 
tween the  market  price  at  the  time  whea  the 
goods  did  arrive  and  at  the  time  when  they  ought 
to  have  arrived.  I  must  therefore  direct  that  the 
registrar's  report  be  varied  by  adding  to  the 
damages  allowed  the  sum  of  WSL  5$.  wL,  which 
represents  lihe  km  ol  market.  I  tj^^^l^^l^ 
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iaBtioe  of  tbe  case  demaa^  that  the  plaintiffs 
nave  their  costs  of  the  appeal  and  of  the  re- 
ference. 

Solicitors  for  plaintiffs,  Hillyer,  Femoick,  and 
SUbbard. 

SolidtOFS  for  defendants,  Parker,  Wainey,  and 


Tvaaday  Mag  30. 

The  Si8TEHS.(a) 
Idmitation  of  liability — Pradiea. 
A  vend  under  arre$t  in  a  eaute  of  damage  was 
liberated  on  pa/ifiMnt  into  court  of  the  amount  to 
which  her  liahility  woe  limited  under  25  ^  26 
Viet.  c.  63,  8.  54,  together  unJh  a  eu/m  to  cover 
coete  and  intereai,  and  mbsec^uently  she  wa$  found 
solely  to  bla,me  for  the  collision.  The  owners,  who 
had  insliiuted  a  suit  for  limUution  of  liability 
moved  for  a  decree  in  theU  §uit,  and  ihtU  the 
money  in  court  should  be  transferred  to  the  eredU 
of  that  suit. 

The  court  aranted  the  muyer  oftheprst  pari  of  the 
motion  out  not  of  the  laHer,  holding  it  to  m  not 
neeessary. 

On  the  15th  Oct.  1874,  the  Sisters,  a  barge,  in 
company  with  two  other  barges,  the  Vohtntetir  and 
the  Alfi^da,  were  croising  op  Halfway  Beach  in 
the  river  Thames.  A  steamer  called  the  Thames 
was  gdn^  down  the  river,  and  after  just  avoiding 
^ng  senons  damage  to  the  Sisters,  ran  into  and 
sank  the  other  two  barges  with  their  cargoes,  and 
oansed  the  death  by  drowning  of  two  of  the  three 
persons  on  board  the  Alfreda.  The  Volwtiteer  in- 
stitnted  an  action  atnunst  the  Thames,  which  was  dis- 
missed on  the  gronnd  that  the  Thames  had  been 
obliged  to  adopt  the  ooame  she  had  done  to  avoid 
the  imminent  danger  of  collision  with  the  Sisters, 
which  was  occasioned  by  the  improper  navigation 
of  that  vessel  Tbe  Alfreda  then,  on  the  2nd  Feb. 
1875.  institnted  an  aotion  against  the  Bistert  and 
amitedher;  the  owners  of  the  5iV«rs  on  the  22nd 
Fd).  1875  institated  a  canse  of  limitation  of  lia- 
bility, and  on  the  2nd  Haroh  1875  mov^  the  oonrt 
to  release  that  vessel  on  payment  into  oonrt  of 
9602.  7s.,  that  being  the  amonnt  at  151.  per  ton, 
for  which  the  owners  were  liable  nnder  25  &  26 
Vict.  c.  63,  s.  54,  andthe  court,  after  hearing  conn- 
sel,  permitted  the  release  on  that  sum  and  a  far- 
ther sam  of  3291.  8e.  to  cover  interest  and  costs, 
being  paid  intocoart,  and  the  Sisfers  was  released 
acooramBly-  On  the  hearing  of  the  cause  of  dam- 
age the  Sisters  was  foand  alone  to  blame,  and  that 
decision  waa  confirmed  on  appeal  (34  L.  T.  B«p. 
K.  8.  338 ;  3  Asp.  Mar.  Law  Gas.  122). 
^  F.  W.  Bailees,  on  behalf  of  the  plaintiffs  in  the 
limitation  of  liability  suit,  the  owners  of  the  Sisters, 
now  moved  tbe  conrt  fbr  a  de<n:w  in  that  suit 
limiting  the  plaintiff's  liability  to  15{per  ton  and 
the  ooflta  incorred  in  tbe  oaiueii  of  damage  and 
limitation  of  liability,  for  a  stay  of  of  procwdinga 
inthecanseof  dam^e,  and  that  the  snms  p«d  into 
court  in  that  suit  should  be  transferred  to  the 
credit  of  the  suit  for  limitation  of  liability.  He 
pointed  oat  that  as  the  jarisdictinn  in  cases  of 
limitation  of  liability  was  originally  vested  in  the 
Court  of  Chancery,  by  the  Merchant  Shipping 
Act  1854,  §  514,  and  was  only  transferred  to 
the  Court  of  Admiralty  in  certain  cases,  by 
the  Adnuralty  Goart  Act  1861,  §  18.  the  pay- 

(a)  BepotM  hf  T.  W.  Kuan,  Isfl.,  Burist«Mt-I*w. 


ments  oat  of  court  must  be  in  the  limitation  of 
liability  suit  and  not  in  the  canae  of  damage,  and 
that  for  that  purpose  the  money  in  ooart  should 
be  transferred  to  that  suit. 

E.  G.  Olarkson,  for  the  defendants  in  the 
limitation  of  Utility  suit  only  required  Chat  what- 
ever cause  the  court  parsued  with  reference  to  the 
money  in  court,  that  the  defendants'  costs  in  the 
limitation  of  liability  suit  whioh  had  not  yet  been 
taxed  should  be  secured. 

Sir  B.  PHiLLniOBS,  after  consultation  with 
the  registxar  aa  to  tbe  practice,  made  the  decree 
prated  for  in  ^e  limitation  of  liability  anit,  the 
plaintiEFs*  solicitors  undertaking  that  thiy  coats  in 
that  suit  should  be  paid,  and  ordered  n  slay  of  all 
further  proceedings  in  the  damage  suit,  but  as  to 
latt  er  part  of  the  motion  made  no  order,  on  the 
ground  that  whatever  might  have  been  requisite 
had  the  cause  for  limitation  of  liability  been  in 
another  division  of  the  high  court,  the  money 
being  in  the  division  it  was  immaterial  which  suit 
it  stood  to  the  credit  of. 

Solicitors  for  the  plaintiffs,  Deacon,  Son,  and 
Bogers. 

Solicitors  for  the  defendants,  Ingledeut,  Inee, 
and  Oreenijig. 

NoTB. — Since  the  decision  in  The  Clutha  {inf.),  it 
appears  that  separate  suits  for  limitation  of  liabi- 
lity are  no  longer  necessary  where  the  original 
suit  of  damage  is  in  the  Admiralty  Division,  aa 
the  question  can  be  raised  by  tray  of  counter-claim, 
and  money  paid  intooonrtwoald  stand  to  (he  credit 
of  the  joint  suit. 

Tuesday,  Aug.  1. 
The  OLimu.(a) 
Pleadings — Limitation  of  liability — Counter 
daim. 

Under  the  system  of  pleading  established  hy  the 
Juddeaiwv  Aet  and  rules,  (he  defendant,  where 

he  admits  his  liability  for  the  damage  done 
by  a  eoUieion,  but  claims  to  have  his  liahility 
Umited  to  81.  or  15Z.  per  ton  of  hie  vessel  under 
the  Merchant  Shipping  Act  1862  (25  ^  26  Vict, 
c.  63,)  s.  54,  con  so  da4m  by  counter  datm  instead 
of  by  instiluiing  a  separate  auitfor  limitation  of 
Uabiliiy : 

Semble,  when  liability  is  not  admitted  a  sim^ar 

course  may  he  adop&d  in  tJie  alternative. 
In  this  case  actions  were  commenced  against  the 
CUitka  and  her  owners  by  the  owners  of  the  Rus- 
sian barque  Tovemus,  and  of  a  portion  of  the  cargo 
laden  on  board  her,  for  damages  sustained  by  a 
collision  between  the  vessels  whilst  the  Tovemus 
was  at  anchor  in  the  river  Clyde  on  the  23rd  Deo. 
1875.  Tbe  Tovemus  was  sank  by  the  oollision, 
and  Uiree  of  her  crew  drowned. 

These  aotiona  were,  by  order  of  the  oonrt,  con- 
solidated and  atatement  of  clum  in  the  consoH- 
dated  action  delivered  on  the  26th  June  1876. 

On  the  14th  Jnly  1876,  the  defendants  delivered 
a  statement  of  defence  and  counter  claim,  which 
so  far  as  material  was  aa  follows : 

B«tween  Biohard  Janasen,  of  Farga,  othns,  the 
owners  of  theBaati&n  bw^ae  Tovemus  (p1aiiitiffi),ajid 
the  owners  of  tbe  Btt-atnship  or  Teasel  Clutha  (defeii- 
daata)  (bj  origiiial  action),  and  between  William  Stowall 
and  others,  the  ouners  m  the  said  ataamahipor  tesut 
Clutha  (plaintilh)  and  Biohard  JanssM!*  of  Faxga  and 
otbers,  tSe  owners  of  the  BnssiaB  baiqne  Tovernus  and 

(a)  B^ortadhgr l*.  W.  RaomT  ~ " 
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Mm  omen  of  tba  um  latdr  kdtn  on  bosrd  tbs 
adidlMrqiw,  and  tha  BnrnTonof  hetamw,  ud  thelsnl 


1  npnMntetiTM  of  raeh  of  h«r  orew  ai  ne  da< 
•ad  KfiUiut  all  ud  erwT  penon  at  panoni 
irliomMem  oUimiiifl:  or  bAingsntitlM  to  claim  in  rtspeot 


of  damic*  ox  Iom  io  tbe  nid  barque  Tovtmiu  at  her 
bofttojortoaay  nodi,  nwRdwndiM.  or  otbarthingi  on 
bowo  at  b«r  at  m  time  of  the  eoUinon,  in  the  itatement 
at  oiaim  mcDtkmsd,  or  in  reapaot  of  aay  Iom  of  life  or 
ptMoiial  injury  oocaaioned  bj  tiie  aaidf  ooUlsiMi  .  .  . 
tAitedaiitB)  (1^  oonstar  olaim). 

Statement  of  d^enee  and  Amnfor  elaim. 
1.  The  defeodaati  in  the  laid  original  action  admit  the 
statementi  oontained  in  the  etatement  of  cUUm,  and  that 
the  eaid  eolUdon  waa  oooaeiaaed  br  improper  navigation 
ot  the  nid  eteaiiafaip  or  Teeeel  utHMa.  and  b7  way  of 
oovnter  olaim  the  aala  defandaula  aajr  as  itdlowe : 

S.  The  said drfandante were  hefon,  and  atthetine  of 
tihe  andocdUaion,  the  owners  of  the  said  ateamihip  Clutha, 
whioh  ia  a  dn^  regiatered  Britiah  ateaauihip. 

3-  On  the  37tli  Jnne  1S76,  aaothar  aotion,  numbered 
1876  O  No.  880,  was  eommeiioad  aninat  the  aaid  ateam- 
ASpCluikatjUbb  wM  owaeitKOinfsladMioBboaKd 
the  bamne  and  fa  the  atatamewtaf Jaim  mentfamad, 
to  xeoorer  dama«ea  lor  the  loea  at  Um  aaid  oarfo  in  tike 
■■id  edUiion,  axd  sooh  action  faaabj  oader  of  the  oonri 
I  oonsolidfttod  hsrawith. 


4.  Vo  other  action  at  ntt  mm  aa  ■fawiaid  baa  yet 
bMH  bnmght  uafaBt  tim  aaid  MendaBlii  or  the  aaid 
•kaamahip  CIu£Aa  or  her  fnl^  In  reepeot  of  the 
aaid  ooUinon,  bot  the  defenduita  apprehend  other  daima 
ia  zaq^eot  of  a  damage  to  gooda,  mwohandiae,  and  other 
ttfaga  cm  boazd  the  aaid  barqne  Tovermu,  and  alao  in 
napaot  of  loaa  of  fife  and  penonal  liunrf  oasaed  to  par> 
mhu  on  board  of  and  oarried  in  the  aaid  Dwrqne  Totvmitf 
aft  the  time  of  the  aaid  ooUiaion. 

6.  The  aaid  eoUiaion  to<^  plaoe  withont  the  actoal 
faalt  or  ptMtr  of  the  aaid  defendants,  or  either  or  any 
cC  tiiem,  and  the  aaid  defendanta  anbmit  that  they  axe 
•ntitiad  to  the  benefit  of  the  proriaiona  of  theUerohant 
Shipping  Aot  1864  and  the  Heiohant  Shipping  Acta 
Anendmant  Aot  1862,  for  limiting  their  HaSiut^  in  xe- 
aipeot  of  the  aaid  eoUiaion. 

6.  The  groaa  toomaga  of  tba  aaid  steanuhip  Clutha, 
witboot  dedaottm  on  aooonnt  ot  the  engiiM  room,  II 

7.  19m  aaid  dafandanta  an  wilUag,  and  thor  hereby 
cAtr  to  pay  in  snob  nuuuier  aa  the  ooort  ahaU  mreot,  the 
ammut  to  wbicb  fh^  an  liable  fa  reepect  of  tiw  aaid 
MUidon,  regard  b^ng  had  to  the  prorbdona  ot  the  Her> 
chant  Sbippiiw  Aot  1854,  and  um  Merohant  Shipping 
.Aoli  AmandoinilAati  1868. 

The  aeld  drftedanti  daim 

1.  A  dedaratiai  that  ttie  daftsidBnti  an  sol  amnrer- 
aUa  fa  reapaot  at  loaa  of  life  «r  pecanml  brinry  oanaed 
W  the  aaftt  eoUiaion,  tontbar  wfthloiH  or  damage  to 
■hip'a  htrnM,  gooda,  mawlwadiaa,  or  other  Udnn  to  an 
aggregate  amoontazeeedfag  151.  for  eaeh  ton  of  the  groaa 
tonnage  of  the  aaid  ateainahip  Olutha,  withont  dednO' 
tfam  on  aooonnt  of  the  engine  I'oom,  nor  in  reapeet  of 
loaa  vat  damage  to  ahip'a  gooda.  merohaiidiae,  or  other 
ttiDga  en  boaM  tiM  aaid  baron*  TVnwrmM,  eawiad  1»  lk« 
•aid  eoUaion  to  an  aggregate  aaonot  nMaading  81.  for 
«adh  ton  af  the  gmaa  tomiaga  at  the  aaid  aftamaMp 
OMha  wiUmnt  OBdaoHon  on  wMoanI  of  fhe  ngiiM 


2.  TbnktheMtd  dalndaBtiMTlM  sfe  BbKty  to  give 
Iwfl  for  endi  am  agsregate  amonin  and  for  moii  fatoieat 
aa  the  eonrt  may  ttauik  lit  to  award. 

3.  That  upon  the  filing  of  the  baO  bond  all  further 
proeoedinga  fa  the  a^  aetiona,  numbered  1875  J,  Xo. 
10^  and  llnv  Oi  K&  38l>  reapeottrely,  nuor  be  atned,  and 
AenVeetire  ^afatlflk  fa  the  aaid  aetiona,  and  all  and 
avary  other  paraon  and  peraona  ohimfag  fa  reapeet  of 
damage  or  loaa  to  the  aaid  barque  ToMrnvf ,  or  to  her 
boata,  or  to  any  good*,  awrehandiaw.  or  other  thinga  on 
board  her,  m  in  reepeot  ot  loeaof  lite  or  personal  fajnry 
oeeaaioned  by  the  aaid  ooUiaion,  may  be  leetrafaed  from 
Magfag  any  other  aetion  ot  aotbma  fa  reapeet  of  tbeee 
Jaid  lOMea  or  fafatiea. 

•L  That  aU  proper  direetiona  may  be  glTen  by  the 
nonrt  for  aaoanHnfag  the  praaons  who  have  any  jnat 
eUa  fa  nqpeet  of  loaa  or  damage  to  ahipa,  gooda, 
Mniandiaa,aBdoaMriUagianMd  by  the  Miid  ooUi- 


aion,  and  fa  resi>eot  of  loaa  of  life  and  personal  isjary 
oanaed  by  the  aaid  ooUiaion,  and  for  the  ezolaaion  at  any 
alaimanta  who  ahall  not  oome  fa  withfa  a  oeitafa  tame 
to  be  fixed  for  that  pnrpoae. 

5.  That  the  amotint  of  tiie  aaid  defaadaafs  liabfli^ 
mmy  be  xateably  diatribnted  among  the  aeraral  panoaa 
who  may  estabuah  a  daim  thereto. 

6.  Soeh  fnrtiMr  and  otfaMr  relief  aa  the  natua  of  Um 
oaae  nuf  reqvite. 

On  the  19th  Jalj  the  plaintiffa  replied  by  not 
admitting  the  truth  of  the~5th  and  6th  paragraphB 
of  the  counter-claim,  and  on  the  Ist  Aug.  1876 
Uie  oaee  oame  on  for  hearing. 

CUurhton,  for  owners  of  barque  ITotiemiM. 

PhiUimora,  for  owners  of  part  of  (wrgo. 

AtpinaU  for  defendants,  mentioned  the  matter 
to  the  oonrt,  as  the  pleadinga  were  new  to  the 
practice  of  the  court,  but  he  submitted  that  under 
the  Judicature  Aot  and  roles  the  defendant  was 
entitled  to  raise  the  question  of  the  limitation  of 
his  liability  by  counter-claim  to  the  original 
action,  instead  of  instituting  a  special  suit  for  the 
pozpom,  the  affidavit  and  oopj  ol  register  usual 
in  sntdi  tntta  being  filed  in  this.  He  rrferred  to 
Order  XIX.,  rnle  9,  Ordm  XXIL,  nde  6,  and 
Supreme  Oonrt  ftf  Judicature  Aot  1873,  sect.  24, 
sub-sects.  4,  6,  7 ;  Herobant  Shipping  Aot  185^ 
sect.  514 ;  Common  law  Procedure  Aot  1860 
(23  &  24  Yict.  ch.  126,  sect.  35),  and  the  Admiralty 
Court  Aot  1862  (24  Yiot  c.  10,  s.  13). 

Glarkton  and  PAtUunore  argued  that  it  was  now 
the  proper  oontw  to  pursue. 

Sir  B.  Pfilukou  sud  that  doabtieos  that 
course  oould  now  be  pursued,  and  that  under 
the  circamstances  it  was  the  proper  one  to 
adopt,  and  ordered  all  proceedings  in  Uie  actions 
,to  DO  stayed  except  for  tamtion  and  pay- 
ment of  costs,  81.  per  ton,  on  the  gross  tonnage 
of  the  Olutha,  to  he  paid  into  court,  and  bul  to 
be  given  for  the  remainder  up  to  ISL  per  ton  on 
^e  gross  tonnage  of  the  Cwtiko,  with  ooats  and 
interest. 

Solicitor  for  the  plaintifls,  TKoatOM  Cooptir, 
SoUcntors  for  the  owner  of  the  oav^goh  iSfofeWi 
8anmder$t  and  8toke». 
Solioiton  for  d^iaadaiits,  PrUAard  wd  £toM. 


Inbttial  Committer  of  €imsk\^ 

Mcvreh  14  and  21,  Mevy  29,  and  July  11. 
(Present :  the  Bight  Modb.  the  Lord  Ohancxixoe 
(Gaima),  Lend  Hathsslbt,  Lord  Fbvsaitci, 
Sir  Bx&KXB  Peacock,  and  Sir  Morxagub  Smith.) 

MABanBS  If.  DnB8i.(a) 

ON  APPUI.  raoU  IHB  C01TKT  Ot  AXCESS. 

SeeUneuHeal  law — Omammta  of  ike  ehmrA— 
Moveable  croaa — RetdhU. 

A  moveable  eroM  of  wood  placed  on  a**  retahle,"  or 
wooden  ledge,  msed  to  the  wall  at  the  hack  of  the 
Conummion  Tahle,  and  elote  aiove  it,  mo  as  to 
appear  at  a  eJiori  dietamee  to  he  one  ewtire  table, 
with  the  intentum  that  it  should  remain  there 
permamttHy,  i$  forbidden  by  law. 

Judgment  of  the  eowrt  hehw  revereei. 

Westerton  v.  Liddell  (Sfoore'i  5peetal  Eeport)  and 
LiddeU  V.  Beal  (14  Moo.  P.  0. 1 ;  3  L.  T.  J2«p. 
N.  B.  218 )  explained  andfoHowed. 

The  appellant  in  this  case,  Saddleton  MarBtera,waB 

(a)  B«poiteaiiyaB.llAUmt,Bi4^ 
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11m  jpamhionera'  cdrarohwarden  of  tite  PBrUh  <tf 
St.  mutB'^^t  i°  borough  of  Xin|^B  Liyim,  in 
the  dioeeBe  of  Norwioh. 

TbB  respondent,  the  Ber.  Juhn  Durst,  waa  the 
■rioar  <rf  the  pariah. 

On  or  about  the  27th  May  1875,  the  reapcndent 
of  hiB  own  motion,  irithont  any  faooltj,  and  with- 
out the  conienc  of  the  apfiellant,  placed,  or  oatued 
to  be  phued  on  a  retabw  immediately  behind  and 
above  the  Oommnmon  Table  of  the  dinrch,  a 
moreaUe  croea  made  of  wood,  iriikdiwaaaoplaoed 
there  as  to  appear  to  form  oie  of  the  oamamenta 
of  Uie  Ocnnmnnion  Table. 

The  appellant,  in  hii  oapamty  of  chnrebwarden, 
aabaeqaently  removed  the  ctobb  aa  harine  been 
placed  on  the  ratable  withont  lawful  anlnority, 
and  as  not  being  one  <it  the  chnxoh  OTnamenta 
preaoribed  or  allow^  by  law. 

Hm  respondent  thereapon  institnted  criminal 
praoeedmga  in  the  Oonrfe  of  Arcbea  ^inat  the 
appdkntk  and  filed  aiiaaleB  agunst  him  for 
htmnss  ao  nmored  the oroas, aodprayed  not  tmly 
tturt  be  shoald  be  moniahed  for  remorin|[  the 
oroas,  but  fnither  thai  he  ehoald  be  admoniahed 
to  reatore  the  aame  to  the  rotable. 

The  appelant  filed  a  retponsiTe  allagation, 
wherein  he  admitted  that  he  had  removed  the 
aaid  erosa,  and  in  ao  as  he  might  have  offended 
against  eoclesiaatacal  law  therein  anbmitted  to 
the  judgment  d  tiw  court,  but  prayed  the  ooart 
not  to  teqnire  him  to  restore  it  to  ita  former 
position,  alleging  in  Article  4th  as  follows : 

"  That  the  detenduit  objeota  to  an  order  being 
made  as  prayed  by  the  promoter  for  the  restora- 
tion «£  ttie  aud  croaa  ao  remored  by  the  d^en- 
dant  aa  in  the  fonrth  artiole  alleged  oa  the 
liollowins  gnmnda : 

"  (1)  nut  the  said  mroaa,  wluoh  ia  nmored  and 
made  of  wood,  waa  oa  or  aboot  the  27th  Uay 
187£  intndiued  into  the  pariah  efanvdi  by  the 
promoter,  aud  placed  by  him  or  under  hia 
authority,  where  it  ramauied  until  remored  by 
ttMS  defendant,  on  a  dialf  or  retable  at  iM»  back  of 
and  immediately  above  the  Cimimmiion  Table  in 
the  aud  chui^,  withont  a  &on^  er  other  lawful 
authority. 

**  (2)  That  the  sud  moveable  wooden  cross,  before 
the  same  w&b  removed  by  the  defendant,  was 
plaoed  on  the  said  shelf  ratable,  which  is  fixed 
immediately  behind  and  above  the  Commnnion 
Table  of  the  said  chnroh,  and  was  so  placed  aa  to 
appear  to  form  one  of  the  ornaments  of  the  Oom- 
munitm  Table  that  anch  moreable  ooea,  by  reaaon 
of  ita  not  being  one  of  the  omamenta  of  the 
dinnh  preaoribed  in  the  robrioe  or  mbaervimt 
in  or  aabaidiaiy  tothe  perfarmineaof  the  services 
of  the  dmrch,  ia  not  a  lawiol  ohnroh  oraamNit, 
and  cannot  lawfully  be  replaced  on  the  aaid 
ratable. 

**  a)  That  the  reatcHation  ot  the  said  moveaUe 
wooden  croaa  on  the  retable  would  offend  the 
oonscienttooB  feelings  <rf  a  large  number  d  the 
parishioners  of  the  said  pariah  who  are  members 
of  the  old  Charch  of  Bngland." 

The  respondent  objected  to  the  admission  of 
the  4th  and  6th  Articles  of  the  Besponsiva  Alle- 
gation. 

Sir  Bobert  iPhillimore,  the  lata  Dean  of  the 
Arches,  on  the  20th  Oct.  ISTE^l^his  interiocntory 
order  or  decree,  rejected  the  4th  and  6th  Articles 
ni  the'Besponsive  A^^iwwrii^  with  oaata  (L.  Bep. 
1EAD.13S). 


[Pbit.  Oa 


The  case  came  on  for  hearing  in  March  laa^ 
but,  aa  it  ^ipeared  Uiat  there  waa  no  diqpoto 
to  the  faota,  wmt  Lordahipa  ndond  them  to  be 
stated  in  the  fbrm  of  a  apeotal  ease. 

Jfov  29.—/.  F.  Rtaphmt  Q.O.  and  Dr.  Triilrmh 
for  the  appellant,  otmtaodad  that  this  waa  aa 
attempt  to  evade  the  law  aa  laid  down  in  the  oases 
of  Weaterton  v.  LiddeU  (Moore's  Spec  Bep.)  and 
LiddeU  r.  Seal  (3  L.  T.  Bep.  N.  8.  218 ;  14  Moo. 
P.  0. 1).  The  etoa  was  not  a  mere  ardiiteotural 
decoration,  aa  it  waa  moveable,  and  was  therefore 
illegal,  aa  not  bung  an  "  ornament "  prescribed 
by  the  rubric,  or  subservient  in,  or  subsidiary 
to  the  perfbrmanoe  of  the  aernoea  of  the  church: 
ITorito  V.  JTaelNMiodMs,  19  L.  T.  Bap.  N.  B.  808;  L. 

Bap.!  P.  C.86Si 
SM&utoM  V.  PwKhw^  9B  L.  T.  B•^  K.  B.  4tf ;  I.. 

A.  J.  St^hau,  q]g.  and  W.  0.  F.  PtUOimon, 
for  the  respondent,  argued  that  to  pronoonoa  lUs 
oroaa  iUesal  would  be  to  intM^ere  with  the  main 

prinoiples  of  the  deciaions  in  WuterUm  v.  lAddtU 
and  LiddeU  v.  Bccd,  which  were  practically  india- 
tangniahable  from  this  case.  A  distinction  is  to 
be  drawn  between  things  uaed  in  the  services  and 
Uiings  "  inert,"  or  not  actively  used.  The  "oma- 
ments  rubric  "  does  not  apply  to  fhmiture  sucb 
as  this  cross,  its  legality  consists  in  its  inert- 
ness. They  also  referred  to  IPluUpotU  v.  Soyi 
(32  L.  T.  Bep.  N.  8.  73;  L.  BepTiS  P.  0.  435), 
and  the  case  of  the  Ber.  Parke*  Smith,  decided 
by  the  Bishop  of  Bxeter  in  1847,  and  reported  in 
Stephen'a  Laws  of  the  Oleigy,  vd.  p.  1063. 
f.  F.  Btt^Tien,  (^.C.  in  reply. 

Cwr.  adv.  rmU. 
July  11.— Their  LoBDratn  gave  jud^ent  as  fid- 
lows:  This  is  a  criminal  suit  pomoted  in  the  (3oart 
of  Arches  against  the  appellant,  who  is  one  of  tiw 
churchwardens  of  the  pariah  of  St.  Margaret,  in 
the  borough  oE  King's  Lynn,  for  hiving  removed 
from  the  church,  withont  a  faculty,  a  oertaitt 
moveable  cross  of  wood  which  had  been  placed 
on  a  ledge  called  a  "  rotable,"  at  the  back  of  and 
above  the  Communion  Table.  The  respoodent 
is  the  vicar  o£  the  parish,  and  the  oross  waa  placed 
there  by  his  anUiori^,  but  without  the  sanotian 
of  a  iWmlty.  Li  the  court  below  exception  was 
taken  to  certain  passagee  in  the  reaponrire  alBe- 
gation  ffled  by  the  appellant  and  they  wen  or- 
dered to  be  struck  out.  llie  preaent  appeal  is  in 
form  an  appeal  from  that  cnrcbr,  but  on  the  case 
being  opened  it  af^>eared  to  the  parties  that,  aa 
the  mota  were  not  really  in  dilute,  it  would  save 
both  expanse  end  dehn^  if  thej  agreed  to  a  state- 
ment of  fiwt  in'tbe  rarm  of  a  apeoial  oaae,  and 
took  the  decuion  of  the  Court  ol  Appeal  upon  the 
mwita  of  the  oaae.  Their  Lordahipa  oonsoited 
to  that  course  being  punned,  aod  the  case  has 
been  fully  argued  upon  (he  special  caae  ao  atated. 
The  question  which  their  Lordah^s  are  thus 
called  upon  to  decide  is  the  mn^le  one  of  the 
U^li^  of  a  cross  of  this  description  in  tiie  place 
which  it  occupied  when  the  appeUant  removed 
it  from  the  dinrch.  'Hie  spedai  caae  states  that 
the  cross  is  above  three  feet  in  hei^t ;  that  it  is 
a  moveable  one ;  that  it  was  placed  i}y  the  reapon- 
denfs  orders  an  a  structure  of  irood  oallsd  a 
"ratable,"  ooesislingof  a  wooden  ledge  at  the  back 
of  the  (>}mmnnion  Table^  having  a  front  of  wood 
about  eight  inches  deep,  coming  down  to  within 
five-sixteenths  of  an  inch  of  the  surfiuse  d  the  Com- 
munioa  Tsble^  and  that  thia  atroo^ire  ia  fixed  to 
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Os  mdl  Ir^  umIr.  A  ^loto^nfdi  is  iqipended  to 
tiw  tpeoial  case,  froin  which,  and  the  statementa 
in  Am  cmb,  it  is  plain  that  the  Oommnnion  Table 
and  the  "retable"  would  at  a  very  ^ort  distance 
bear  Ae  ajipiw«noe  of  one  entire  table  or  Btrao> 
tnre.  It  is  farther  staced  that  the  cross  was 
jdaeed  on  tins  ledge  with  "  the  intention  that  it 
flhoold  remain  tfaere  permanentlT.''  On  the  pert 
<rf  Uke  respondent  it  was  contended  that  the  cross 
was  •  move^le  one,  and  ctmstitated  part  of 
cAionih  ftamitnre;  that  it  was  not  one  of  tin 
"oTMunental  instramanfes  "  nsed  in  tiie  dmmh 
aeffiees ;  and  that  it  fell  wiMun  the  cat^p»x  of 
things  inert,"  wfaicdi  ware  mere  arafa&Qtaral 
deooratione.  On  the  pwrt  of  the  ai^wl^t  it  was 
«(mtended,  amongst  oAer  things,  that  the  case 
fell  within  the  prinoiple  of  the  well-known  de- 
osiaB  ia  the  eassa  of  LiddeU  t.  ITMtflrton  (Mom's 
Special  Bep.)  and  LideUU  t.  Beat  (U  Ifoo. 
P.  0.  1);  and  as  their  Lordships  are  of  that 
opinion,  it  will  not  be  neoessaiy  to  go  i^ain  into 
the  sal^jeot  at  huge,  or  do  mwe  on  the  present 
occasion  than  point  out  what  it  was  ttiat  those 
cases  really  dnoided,  sod  give  reasons  for  the 
oondnsion  that  the  present  case  oannot  in  prin- 
oiple be  diBtiiqfaaitlea  from  them.  The  two  eases 
in  qaestion  oonocBmed  the  chnrdi  of  St.  Panl  and 
Hi*  afaapel  of  St.  Bamahas.  Ia  both  inttanoea 
ttiaea  had  beeo  placed  on  tiia  OomflMUiiOD  TU»le 
a  cross,  and  in  both  instaaoee  these  crossss  were 
haU  to  ba  iOegsL  It  is  inportaat,  tfaesefcie^  to 

and  on  what  gronada  ther  wem  ssdarad  to  be 
TCBMiad.  lathaOhanalerBaseof  St^BMnabaa 
tta  tldngs  eowiplaiBea  vi  ware  fiiat  »  nwd-eemn 
and  »«nMa  tbneon,  whidi  eroos  was  held  to  be 
lassftd;  and  saooMtlr," a  stone  table  or  altMr  with 
a  MUi  cross  attached  thereto^**  and  this  nves 
naaheld  to  be  onlawfoL  The  cross  complained 
of  in  the  Qimrch  of  St.  Paul  was  attaebed  to  the 
Oommnnion  TaUe,  and  is  thos  described  in  tiie 
jndgmont  at  page  2 : — *'  Their  Lcvdshipa  nnder- 
■taod  that  uiia  table,  deecrUted  as  aa  altar  or 
Oommnnioik  Table,  is  made  of  wood,  and  is  not 
attached  to  the  platform,  but  merely  stands  npon 
it ;  that  it  is  placed  at  the  east  end  of  the  dinndi, 
or  the  chancel,  according  to  the  ordiaaiy  nsi^  as 
to  Gemmanion  Tables;  that  at  the  end  neareet 
tfaa  wall  there  is  a  narrow  Udm  niaed  wbvn  the 
«sat  af  the  table;  that  npon  this  le^ie»  wfaieh  ia 
tsrsed  •  snper^ltsm,*  stand  the  two  gilded 
eaadlestiokB,  whidi  are  movsabl^  and  between 
them  tha  wooden  cross,  irttSdi  is  1st  into  and  fixed 
in  tha  snper-sUare  so  as  to  form  psort  of  i^iat  is 
tbns  described  as  the  altar  or  oommonion  table." 
It  wH]  be  obserred  that  this  description  dosely 
tallies  with  the  description  as  ^^rm  in  the  special 
ease  el  the  Commnnion  Table  m  the  present  case. 
Than  is  here,  as  there,  a  moreeble  table, 
aad  a  ledge  of  wood  raised  abore  the  taUe  at  the 
bade  of  it,  and  on  this  ledge  two  eandlesticks,  and 
a  crass  between  Asm.  The  diflereneee  are  tlust  in 
St.  Paul's  Gbnrch  the  led^  of  wood  was  called  a 
"  snper-altare,"  while  in  this  case  it  is  called  a  **  re- 
table; "  in  St.  Ptal'e  Ghorob  the  ledge  stood  npon 
the  table,  while  in  this  case  it  is  fixed  to  tiie  wall 
and  doca  not  quite  touch  the  taUa,  bnnp  s^- 
latsd  by  ahoai  a  qaarter  of  aa  indi  from  it;  Mid 
fisally,  that  la  St.  Phnl's  Obaroh  tha  croas  was 
*'let  into  and  fixed"  in  the  ledm  while  in  the 
ledge,  while  in  the  preoeDt  ease  It  was  luA  fixed, 
bat  pluad  on  the  ledge,  "with tha  inten^on  that  it 


Aoold  remain  theta  parmaaently."  It  ia  npon 
these  diiferenees  of  strootnre  that  the  reepondent 
rdies,  and  he  points  partienlsr  attention  to  a 
pessage  in  the  judgment  relating  to  the  cross  in 
St.  Fftnrs  Church,  whidi  is  as  follows:  "IText 
with  respect  to  the  wooden  cross  attsched  to  the 
Commnnion.  Tabte  at  St.  J^nfs.  ^eir  Lordsl^ps 
have  already  declared  their  opinion  tiiat  the  Gbm- 
nnnion  Table  intended  by  the  oanon  was  a  tab]» 
in  the  crdinary  sense  of  the  word,  flat  and  move- 
able, capable  of  bdng  oovered  with  a  doth,  at 
which  or  around  whioh  the  oommonicants  might  be 
plaeed  in  order  to  partake  of  the  Lord's  Sapper; 
and  the  qaestion  is  nheOur  tb»  eiistanoe  of  a 
oross  attached  to  the  table  is  consistent  dthM'  with 
tile  spirit  or  with  the  letter  of  those  rqpUatiana. 
Their  L(vdships  are  oleariy  of  opinioa  that  it  is 
not ;  and  they  most  recommend  that  upon  this 
point  also  the  deone  oompl^aed  of  should  be 
affirmed."  It  is  argued  by  the  respondent  that 
their  Lordahips  must  haTO  intended  to  haTe 
oondenmed  oniy  croBses  which  were  "fixed"  to-  a 
ledge  standing  on  the  Gommuoion  Table  or  to  the 
Goounnnioa  Table  itsdf,  and  that  the  two  drcum- 
Btanoes  in  the  psesant  case,  of  the  ledge  being  a 
qaarter  of  an  inch  abore  the  table,  and  the  cross 
not  fixed  in  the  ledge  bat  moveable,  are  suffioieni 
to  take  it  oat  of  the  prinoiple  of  that  judgment, 
^nieir  LoEdsbi|Ni  are  nnaUe  to  accept  or  ^prova 
so  narrow  and  fimited  a  Tiew  oE  the  oondiiBim 
anriTod  at  in  those  important  oases.  It  is  hsrdiy 
to  ba  flonoeiyed  that  a  distinction  shoold  haf« 
ben  intendsd  to  be  drawn  between  a  onsa 
"altaohed"  to  the  table  (or  the  ledge  than  tha 
tiMs)  and  a  croes  oooapyii^  a  "  permanent  **  poai- 
tioo  upon  it;  and  stilt  less  that  the  lawfulness  ot 
aalawnihtess  of  the  eross  should  be  declared  to 
reside  in  indi  a  distinction.  Upon  such  a  view  of 
d»  law  farther  refinements  woald  be  inevitable; 
for,  on  the  one  hand,  a  cross  might  he  "  let  into 
end  fixed"  in  the  "retable"  in  sach  a  manner  as 
to  be  easily  removed  if  and  when  deured,  and 
therafore  praetieaUy  moveable;  and,  on  the  other 
hand,  it  might  be  ponderoas,  not  easily  moved, 
and  intendad  to  remain  permanently  in  ita  plac^ 
and  yet  not  actaally  "  fixed  "  in  the  sense  ct  bdng 
fhsteiMd  to  the  ledge  or  tabte  on  whidi  it  stands. 
To  bold  that  such  refined  differences  as  these 
oonstitote  the  distinction  between  what  la 
hnrfot  and  what  fivbidden  by  the  law  woald 
be  to  giva  every  importance  to  matters  which 
are  trivial  and  incidental,  to  the  exdusion 
thoee  which  are  Bubstaotial  and  of  serioas  impmrt. 
Tb  any  stranger  entering  the  church,  the  present 
strnotnre  is  not  perceptibly  different  from  that 
which  was  weseated  to  the  eye  ia  the  Churdi  of 
St.  Paul.  The  flat  table,  the  narrow  ledse  rising 
above  it,  the  candlestick  at  either  ena  of  thia 
ledge,  and  the  oroas  in  the  middle,  constitute  the 
t^Kwrent  stmotore  in  both  oases.  It  would  be 
tmly  by  a  minute  inspection,  instituted  close  at 
band,  that  any  differenoe  would  be  revealed 
between  them.  For  those  who  attend  the 
services  in  this  church,  thereror^  these  differ- 
ences do  not  pxaoticidly  eaist,  and  whatever 
objection  attended  tiie  Oommanion  Table  with 
ite  cmss  in  the  case  of  St.  Rial's  Charoh  ia 
eqaally  preaent  bste.  When  the  judgment  in  the 
aoovB  cases  iacareflillyoonaidflm^  it  te  veiy^ppaF 
rent  what  that  objtAition  was ;  and  why  the  crosses 
on  tha  altar  or  the  Communion  TVble  in  both 
CMoa  were  deobired  nnlawihL  Sj 
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altar  in  St.  Bainabas,  Uidr  Lordahqw  aud*  "  the 
qneation  waa,  whettwr  the  stmctnra  waa  a  Oom- 
manion  Table  within  the  meaning  of  the  ]tm"  and 
with  respeot  to  St.  Paul's,  **  whether  the  «ziab- 
enoe  of  a  crosB  attached  to  the  table  ia  ooDsistent 
either  with  the  letter  or  the  spirit "  of  the  nga- 
lations  inade  by  law.  To  answer  these  c|nestion8 
their  Lordships  inquired  at  length  into  the 
ohanoter  and  appearance  of  the  Roman  CathoUo 
altar  as  it  existed  before  the  Beformation — the 
doctrines  respecting  the  HoIt  Conunnnion  which 
that  altar  was  designed  to  aabserve,  and  to  which 
it  was  intended  to  oonform — the  change  in  these 
doctrines  which  was  efiboted  by  the  i^ormatiffli, 
and  the  conseqnent  anbstitation  of  the  plain  flat 
moTeable  table  of  wood  for  the  fixed  altar  with  its 
snper^ltore,  its  cruoifiz,  and  candlesticks  at  Mther 
end.  It  waa  oiMn  a  carafol  reriew  of  theee  &ota 
and  oonaidon^ons,  and  not  apon  any  refined 
diatinotioD  as  to  the  mode  in  which  the  otobb  was 
onmeoted  with  the  taUe,  that  tiior  Iitadships, 
constming  the  legal  reffolafcions  bearms  on  the 
lubject;  oame  to  the  conolosion  that  aXlomma- 
nion  TaUe  anch  as  that  in  the  Ghnrch  of  St.  ^ol, 
was  not  warranted  by!  those  regolated  by  those 
regnlatioiiB ;  and  their  decision,  uerefbrs^  wplies 
to  and  governs  the  present  case,  in  whiw  tb» 
stmctnre  complained  of  is,  their  Lordships  think, 
in  no  substantial  or  essential  feature  distinguish- 
able from  it.  Some  additional  li^^  is  thrown  on 
the  meaning  and  intention  of  the  judgment  above 
discuBsed  by  the  subseqneent  prooeedings  in  one 
of  the  cases  (Lidd^y.  Beai)  to  which  uiat  judg- 
ment gave  rise.  It  was  thought  by  Mr.  Beal  that 
the  moniticm  of  the  court  for  the  removal  of  the 
cross  in  the  Chapel  of  St.  Bamabas  had  not  .been 
complied  wiUi  b^  remoTing  the  oroaa  flxnn  the 
altar  and  placing  it  on  the  bUI  of  the  great  eastern 
window  of  the  chnroh,  immediately  above  the 
Communion  Table,  though  at  a  distanoe  of  five 
foet  ftom  it,  and  he  instituted  prooeedings  com- 
plaining of  this  as  an  evasion.  Thax  Lordahips 
thought  differently,  and  expressed  themselves  as 
follows :  "  Now  there  was  formerly  a  croas  which 
stood  npon  tiie  stone  table,  and  was  in  a  sense  at 
least  affixed  to  it,  which  was  objected  to,  and,  as 
it  appears,  properly  objected  to.  The  stone  table 
has  been  altogether  removed,  and  with  it  tiie 
cross,  but  the  cross  has  been  placed  in  another 
part  of  the  church,  not  in  anv  sense  upon  tiie  table 
which  has  been  snbatitutea  for  the  stone  table, 
nor  iu  any  sense  in  oommunioation,  or  contact,  or 
cmneotion  wiUi  it.  It  remains  in  Uie  ohurch  as 
an  ornament  of  the  ohmoh  .  .  .  nod  does  not  oon- 
flict  with  the  order  ooatained  in  this  monition.*' 
It  will  here  be  obserred  that  no  atreaa  is  laid  on 
the  taofc  that  the  cross  was  no  longer  alleged  to  be 
**  fixed,"  whioh,  if  the  respondent's  view  of  the 
prindiMl  decnsion  were  oorreot,  would  at  once  have 
oMermined  the  question ;  but  the  retention  of  the 
cross  in  its  new  position  is  {ostified  npon  the 
ground  that  it  was  not  "  in  any  sense  upon  the 
table,  nor  in  an^  sense  in  communication,  or  con- 
tact, or  connection  with  it."  It  is  plain,  tiierefbre, 
that,  in  the  decision  of  the  principal  case,  it  was 
not  to  the  cross  itself  that  any  objection  was  made, 
nor  to  the  particular  mesms  or  fastenings  by 
whioh  it  was  retained  in  its  place,  but  to  its  con- 
nection with  the  Communion  Table;  and  if,  in- 
stead of  removing  the  cross  to  a  place  several  feet 
above  tlio  table,  and  quite  unconnected  with  it, 
Mr.  Liddell  had  simply  made  the  cross  a  moveable 


one,  and  fixed  a  rotable  to  the  wall  (sooh  as  in  the 
present  oaae)  fbr  it  to  stand  apon,  it  is  inoooaia- 
tent  with  the  hmgnage  iuat  qooited  to  suppose 
that  their  Ltwdshira  wild  have  held  ttie  monltioa 
to  have  been  complied  with.  Their  Lordships  are 
therefore  of  opinion  that  the  cross  in  the  position 
which  it  occupied  while  in  the  chnroh  ia  f<wfoidden 
by  law ;  and  they  will  advise  her  UjQesty  that  the 
present  snit  should  be  dismissed;  but,  as  both 
parties  have  been  in  the  wrong  in  acting  without 
a  faculty,  without  oosts. 

Proctor  for  the  appellant,  TT.  Q.  Jenning§t  agent 
foeE.lL  B«Ioe,  King's  Lynn,  Norfolk. 

FAwtor  for  the  respondent^  Q-  S.  Sroott. 


COURT  OF  APPEAL. 

SITTINGS  AT  LINCOLN'S  lETN. 
Jan.  22,  March  15  and  18. 

(Bef(ve  Jamxs  and  Hblush,  LJJ.,  and 
BjlWallat,  J.A.) 
Be  Thb  Hekbfoed  akd  SottTH  Wales  WAoooir 

AND  SXOINBEKTVO  GoXPAHT  (LUCITKD)  (H^  AMD 

Walts&'s  CLkaa.).{a) 

Oompany — Promotara — Frond —  GoneeaUd  octree' 
ment — Preiiminairy  mpantea — Bmvieet  rmdend 
by  promotera  ^fUr  jbrmatUm  company. 

If  the  prcmotw  of  a  company  prowret  a  company 
to  he  formed  oy  improper  and  fraudulent  meane, 
and  for  the  prtrpote  of  eecarinff  a  profit  io  him- 
etHf,  v/hieh,  ^tke  com^nu  vaa  gitecemvl,  it  mould 
he  wnrast  and  inequitabta  to  allow  him  to  retain, 
and  we  company  proves  abortive  and  ia  ordered 
to  he  woundrup  wiOumt  doing  any  huevaeti,  the 
promoter  cannot  he  oHlowed  to  prove  againel  the 
company  in  the  vrindiMg-up,  eifW  tn  reaped  of 
hia  eervusea  in  forming  uie  company,  or  in  reapeet 
o^  hia  earvieaa  aa  an  officer  of  the  company  after 
%ia  raqiairatian. 

The  owner  of  etiriain  iromoorha  eiUared  t»<o  dm 
(WFSsntsfU  wiA  aaolicHoranda/n  aeeowUainiGaai 
if  thay  aueeoadad  in  forming  a  company  for  the 
purenaae  of  the  ironworJca  according  to  a  vahtOf 
tion  to  be  made  hy  a  certain  engineer,  he  would 
pay  ihem  out  of  the  purchaae  money  1500L 
for  promotion  money,  and  that  such  payment 
altovld  not  prevent  them  obtaining  from  the  com- 
pany payment  for  their  eerviaee  ingatHng  up  and 
regiatering  the  company.  The  company  too* 
formed,  btU  proved  abortive,  and  the  purchaae 
waa  never  carried  out  nor  waa  the  promo- 
tion money  paid.  The  articlea  cf  aatoeiaHom 
j^rovided  that  the  directore  ehoidd  paof  ail  esBpenaea 
vnewrreA  tn  getting  up  and  regiaterwg  the  com- 
pany. The  agreement  vnih  the  promotara  toaa 
not  diadoead  to  the  atibaeriXma  Ae  mamonm* 
dum  fif  ossoouUmm  who  were  <A«  only  «&ars- 
holdan  in  (he  company. 

In  the  windangup  of  the  eojopany  the  promotera, 
teho  had  hem  apvoiattad  aoUeitor  ana  aeoretary 
cf  the  company,  claimed  to  prove  for  certain  avma 
an  aeeoMait  ^  ihair  profeaaionai  aarvieaa  hath 
prior  and  avbaegmtt  to  the  ragi^ndion  of  the 
company. 

(•}  BfpocM  It  H.  Pkax,  Vmi^  Buriptar^tXaw. 
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Or.  or  AtpO  Be  Hbebioui  us  South  Walu  WAeeov  asd  ExovHUora  Co.  (lax.).  [Ql  or  App. 


Held  {reverting  the  deeUion  of  Sail,  V.C,)  thai  at 
the  company  hadproved  ahortive,  the  fraudulent 
eoneeahneiU  of  the  agreement  at  to  promotion 
aheolved  the  company  from  any  Uahility  to  pay 
the  tHaims  for  eervicetprlorto  tlteregi9tralion,and 
toat  alto  a  defence  in  equUy  to  ilve  cZatnu  in  re- 
tpect  of  tervieet  rendered  by  the  prom^tere  tuhie' 
quent  to  the  reoiatration  of  the  company. 
Tm  etigineer  who  had  heett  employed  oy  the  pre 
ntotere  to  maJce  a  valuation  of  the  ironworke,  and 
teho  woe  no  party  to  the  tcheme  of  theyromotere, 
daimed  loyrove^or  the  eottt  oftM  traltKdum.- 
HeZ^  thai  hit  efavm  viae  l^aUy  againet  the  pro- 
motert,  and  that  at  the  laliertcere  not  entiUed  to 
reeooer  the  expentee  of  promotion  from  the  com- 
pany, he  held  no  equity  to  prove  againtt  the  com- 
pany i»  reaped  of  the  eoti  of  the  tnduaiion. 
This  whs  an  appeal  horn  an  order  made  bj  Hidl, 
V.G.*  in  Ghambera. 

The  facts  of  the  case  were  shortly  aa  follows : 
On  the  29th  April  1872,  Hubert  Ellis  Smith, 
who  was  the  owner  of  rartain  ironworks  at  Here- 
ford, entered  into  an  agreement  with  H.  J. 
Walter,  an  acconntant  in  Lond<»i,  and  S.  H.  Head, 
a  solicitor  in  London,  which  prorided  that  if 
Walter  and  Head  should  succeed  in  forming  a 
jtunt-stook  company  for  the  pondiase  of  the  in- 
terest of  Hubert  Smith  in  the  works  known  as  the 
Hereford  Ironworks,  as  per  an  inventory  abready 
deliTored,  accardiog  to  a  thJ nation  tiiarwd  to  he 
made  by  Mr.  Bramwell,  O.B.,  SmiUi  would  out  of 
the  pnrcbase  money  pay  to  Walter  and  Head  the 
sum  of  1500Z.  for  promotion  numey ;  that  Smith 
would  forthwith  execute  an  agreement  to  sell  his 
said  int>erest  to  the  said  company  at  the  price 
aforesaid,  snch  price  to  be  paid  as  follows,  namely : 
one  half  in  cash,  and  the  other  half  in  f  ullv  paid- 
up  shares  in  the  said  company ;  that  if  t,he  said 
company  was  not  formed  and  the  requisite  capital 
subscribed  within  three  calendar  months*  tbiu 
Agreement  should  be  void ;  that  the  said  promo- 
tion money  sboold  not  prevent  Walter  and  Head 
obtaining  from  the  company  payment  for  thoir 
serrices  in  getting  up  and  registering  the  com- 
pany. 

On  the  6th  May  1872,  Mr.  Bramwell  valued  the 
proper^  at  14,9741.  30«.,  had  there  was  no  qnes- 
tion  as  to  the  bona  fidee  of  the  vsJoation,  nor  was 
the  valuer  privy  to  the  ureement  of  the  29th 
April  1872. 

On  the  3rd  June  1872,  a  deed  was  executed  be- 
tween Smith  and  Walter,  as  trustee  on  behalf  of 
the  intended  company,  by  which  Smith  agreed 
that  he  woold  sell  the  property  to  the  company 
for  50001.  in  fully  paid-up  shares,  and,  99741. 10s. 
in  cash. 

The  compainr  was  not  formed  within  the  three 
months  specified  in  the  agreemeut,  bat  Waller 
and  Head  ultimately  succeeded  in  indncino;  seven 
gentlemen,  from  whom  the  agreement  of  me  29tb 
April  1872  was  kei>t  conoealM,  to  sign  the  memo- 
randum of  association,  and  the  memorandam  and 
articles  of  association  were  registered  in  Deo. 
1872. 

The  company  was  incorporated  under  the  name 
of  the  Heraford  and  South  Wales  Waggon  ai^ 
Engineering  Company  (limited),  with  a  nominal 
capital  of  100,0001. 

The  articles  of  association  adopted  the  pro 
visions  of  the  deed  of  the  3rd  June  1872. 
The  2l8t  olanse  provided  that  the  directors 
ahonld  pay  all  expaiaes  incurred  in  getting  up  and 


roistering  the  oompany,  and  the  Slst  clause 
appointed  Head  the  nrst  solicitor  and  W^dter  the 
first  secretai^  of  the  uompany. 

A  prospectus  was  issued,  bat  very  few  persons 
offered  to  subscribe  for  shares,  and  it  was  clear 
that  there  would  not  be  enough  capital  to  carry- 
on  the  busiuesB.  ISo  shares  were  allotted,  and  the 
deposits  made  on  application  for  shares  were 
returned  to  the  applkunts,  in  the  oompnlaoiT 
winding-up  of  the  oompany,  an  order  for  whidi 
was  made  in  Febmary  1874,  so  that  the  only  oon- 
tribatoiies  were  the  seven  Bobacribers  <n  the 
memoraudnm  of  aisooiation. 

The  1500Z.  promoticn  money  was  never  paid,  the 
purchase  of  the  property  not  having  been  com- 
pleted. 

Various  claims  were  made  in  the  winding-up. 
Some  of  these,  which  were  in  respect  of  expenses 
incurred  by  order  of  the  board  of  directors,  were 
not  disputed,  but  the  following  claims  were  dis* 
puted :  A  claim  by  Mr.  Bramwell  for  3121.  for 
valuing  laud,  plant,&c.,  and  maobineiy;  aclaimby 
Head  for  270Z.,  of  whidi  lOOt.  was  for  professional 
services  both  prior  snd  subsequent  to  the  regis- 
tration of  the  company,  and  170Z.  for  expenses 
duriuK  the  same  period ;  and  a  olaim  Walter 
for  1931.  It.  dd.,  of  which  1001.  was  for  profossional 
servioes  as  acooui^nt  up  to  the  registration  of 
tiio  company,  and  from  Uiat  date  to  the  day  oE 
dismiss^,  691.  19«.  8(2.  tor  expenses  out  of  pooket 
prior  to  the  retristration  of  the  company,  and 
231.  2«.  Id.  for  expenses  out  of  pocket,  subsequent 
to  the  registration  of  the  company. 

These  disputed  claims  having  been  allowed  by 
the  Yice-Chancellor,  the  liquidators,  who  wero  two 
of  the  subscribers  of  the  memorandam  of  associa- 
tion, appealed. 

Dickenton,  Q.C.  and  Eomer,  for  the  appellants. — 
We  were  induced  to  subscribe  the  memorandam 
of  association  by  the  representation  of  Head  and 
Walter,  who  fraudulently  concealed  from  as  the 
agreement  as  to  the  promotion  moneys  had  we 
known  of  that  agreement  we  should  never  hare 
had  anything  to  do  with  the  proposed  company. 
We  have  dwived  no  benefit  whatever  from  their 
services,  and  their  fraud  abeoIveB  us  (torn  paying 
these  claims.  As  for  the  vsIuot's  claim,  we  cUd 
not  employ  him ;  he  made  the  valuation  before 
the  formation  of  die  company,  and  most  look  to 
those  who  employed  him. 

Orottle^,  for  the  respondents, — The  oompany 
not  having  been  fbrmed  within  tiiree  months' 
from  the  date  of  the  agreement  of  tiie  29th  April 
1872,  that  agreement  became  void,  and  the  ISOOI. 
was  never  paid.  If  it  had  been  paid  to  us,  we 
might  have  been  oompelted  to  repay  it,  and  that 
is  tue  only  rraoedy  a  oourt  of  equity  can  give  in 
lespect  of  aocmcealment  erf  this  kind.  The  i^tioles 
of  association  expressly  provide  that  the  directors 
shall  pa^  (dl  expenses  incurred  in  getting  up  and 
registenng  the  company,  and  they  are  bound  to 
do  so,  although  the  company  has  proved  abortive. 
He  cited: 

Be  TillMTd,  8D».  G.  J.  A  8.  519 ; 
Se  The  Ktatington  Btatim  Act,  33  L.  T.  Bsp.  K.  8. 
188t  L.Sap.aOEq.197. 

JHekineon,  in  reply. 

Hareh  18. — Mbijjsh,  L.J.  now  delivered  the 
following  written  judgment  of  the  court.  After 
stating  the  fbcts  of  the  case,  his  Lordship  oon- 
tinaed :  Under  these  ciroumstances  we  have  to 
determine  whether  Messrs.  Head  and  Welter  are 
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witlthA  to  |MroT6  >ciiiwt  As  oonipuiT  in  respecfe 
ci  their  professional  aerriROs,  either  those  before 
or  those  after  the  registration  of  the  oomiMiij. 
'Vnth  respect  to  tiieir  profcesional  serrioes  brfore 
the  flDnnation  of  the  oompanj,  tbej  would  not  have 
been  entitled  to  muntain  an  action  on  legal  gronnda 
aipunat  the  company,  beeaoae  the  company  was 
not  in  ezistenoe  at  tha  time  the  serrioes  were  |ier- 
fonned ;  and  the  21st  of  the  articles  of  association 
onl^  girea  an  aothoritiy  to  the  directora  to  pay 
theae  ooats,  and  does  not  ocnwtttnto  a  contract  to 
pn-  tbem  aa  between  the  oompuij  and  UBSsra. 
Head  and  Walter.  We  thmk,  howenr,  that  it  the 
oompacnr  can  properly  be  oonriderad  to  haro 
adopted  and  derivoi  benefit  firom  these  sarrioes, 
they  would  in  eqnity  be  bound  to  pay  for  them, 
andUessn.  Head  and  Walter  woold  be  entitled  to 
jmn  tar  them.  With  respect  to  tfaeaerrices  sub- 
sequent to  the  registration  of  the  company,  ICesara. 
Head  and  Walter  would  be  entitled  to  maintain  an 
action  agunst  the  company  in  respect  of  those 
serrioes,  unlesa  the  company  have  a  d^ence  upon 
some  legal  or  equitable  groond.   The  defence  of 
the  company  to  both  daims  entirely  depends  ap(m 
the  effect  of  Messrs.  Walter  and  Head  harine  oon- 
oetded  from  the  seyen  gentleman  who  aignra  the 
memmmndnmof  associatum  the  agreement  oi  29th 
iLfril  1B72.  We  think  it  is  deuir  established 
tint  the  company  was  fbrmed  by  Mesan.  WaHw 
and  Hisad,  in  pnrsnauce  of  a  soheme  fbrmed 
between  Aem  and  Smith  to  carrr  out  the  two 
agreementb  of  the  29th  April  and  tihe  3rd  June 
1872.   As  between  Smith  and  Waller  and  Head, 
these  two  agreements  obTioosl^  constituted  only 
one  agreement,  but  they  were  divided  into  two,  in 
order  that  the  part  of  the  agreement  which  related 
to  Ihe  payment  of  iihe  15001.  to  Walter  and  Head 
oat  of  the  purchase  money  might  bo  concealed  from 
the  company,   There  o&n  be  doubt  that  the  con- 
cealment of  Uiis  part  of  the  ^reement  from  the 
company  was  a  fraud  upon  the  company.   It  is 
similar  to  many  transactions  with  which  the  court 
has,  nnfbrtnnatoly,  become  fiuniliar,  and  amounts  to 
an  agreement  by  a  vendor  wiUi  an  agent  of  an  in- 
tending purchaser  to  give  him  a  bribe  to  brtray  his 
prinoi^'s  interests.    The  queation  we  have  to 
determine  is  whether  the  ftnndalent  ooneealment 
is  so  oonnected  with  the  claim  of  Messrs.  Walter 
and  Head  to  prove  sgaiust  the  company  that  it 
affords  a  groond  for  rejecting  the  proof.   It  was  ; 
argned  en  behalf  of  Messrs.  Walter  and  Head  ^at, 
as  the  company  was  oot  registered  within  three 
months  from  the  29th  April,  ue  agreement  of  that 
date  had  come  to  an  end  before  the  formation  of 
the  company.    We  are  satisfied,  however,  that, 
notwithstanding  the  three  months  had  elapsed, 
the  parties  were  still  carrying  out  the  entire 
scheme  they  had  entered  into.   Mr.  Smith  might, 
no  donbt»  u  he  had  pleased,  have  atundoned  the 
■ciheme  npon  the  expiration  of  the  three  months, 
bnt  he  coidd  not  praetioallv  go  on  with  it  and  pre- 
Tent  Usma.  Walter  and  HeMi  retaining  the  IGCKtt. 
Ont  <rf  tiia  purchase  money,  and  the  fact  that  (lie 
company  was  formed  proves  to  us  that  the  sobeme 
was goingon.    It  was  next  argued  on  behalf  of 
Messrs.  Walter  aod  Head  that,  although  if  the 
company  had  been  snccessfolly  started,  and  the 
contract  with  Smith  carried  out,  and  the  15001. 
paid  to  Walter  and  Head,  they  might  have  been 
compelled  to  repay  it,  that  was  the  only  remedy 
which  a  court  of  equity  would  give  in  respect  of  a 
frandnleDtomoettlment of ttiis nature.  Weoaanot 


agree  wi&  this  ailment.  If  the  company  had  been' 
snoosBsftilly  started,  and  it  had  suited  tbem  to  lat^ 
this  agreement  with  Smith  and  go  on  with  the  ban- 
nesSt  notwithstanding  the  concealment,  it  nosy  he 
that  their  only  remedy  wonld  have  been  to  retain 
or  recover  the  15001.,  and  that  tAiey  could  not 
have  avoided  paying  Walter  and  Head  for  any 
services  from  which  the  company  had  received' 
benefit.  Bnt  it  does  not  at  all  follow  that,  in  the 
evento  which  happened,  the  oonpany  ha-ring 
become  wholly  abortive,  they  are  bound  to  pay 
Walter  and  Bead  for  servioeB  wbidi  hare  been  A 
Donlne  whatBTBr  .tothe  ocmrpany.  It  aeama  to> 
ns  that  the  fraadolent  ooneealment  is  directly 
connected  with  the  formatioa  of  the  compai^ 
itself.   The  seven  gentlemen  who  signed'  ttie- 
memorandnm  of  assodatitm  were  asked  to  form  a 
oompae^  to  carry  oat  an  agraemrat  made  bB> 
tween  Smith  and  Walter  for  the  sale  of  the  ira»- 
worka  to  the  intended  company,  while  a  material 
part  of  the  agreement  was  fraadolently  oonoeided 
from  them.   Nobody  can  tell  what  effect  it  wotd^ 
have  had  on  their  minds  it  they  had  known  thab 
Walter  and  Head  were  not  the  disinterested  per- 
sona thev  pretended  to  be  in  recommending  them 
to  join  the  company.   We  think  they  are  entitled 
to^,  "We  were  induced  by  fraud  on  the  put 
of  Walter  and  Head  to  form  lAie  oompanjr ;  w9- 
were  indnoed     fraad  to  oonsoit  to  t&e  artides ; 
and  it  was  Igr  those  artioles  that  Walterand  Head 
were  to  be  paid  for  their  serrioes  in  promoting  tiw 
company,  and  were  appointed  aolicitor  and  secre- 
tary of  the  omnpuiy.     We  think,  ther^re,  that 
the  company  have  a  defrace  to  the  claim  of  WaJter 
and  Hmd  m  respect  of  their  serrioes  in  pro< 
moting  the  compuiy,  upon  the  ground  ^t  the 
company  have  received  no  benefit  from  those  ser- 
vices, and  that  it  would  be  inequitable  to  allow 
them  to  recover  in  respect  of  those  services  from 
the  company,  which  ia  composed  entirely  of  the 
seven  gentleman  whom  they  have  by  frand  in- 
duced to  join  the  company ;  and  we  also  think 
that  the  company  have  a  defence  to  the  claim  of 
Walter  and  Head  in  respect  of  their  serrioes  as 
solicitor  and  seoretaiy  snbseqnent  to  the  fbrm*- 
tion     the  company,  upon  tt»  ground  that  the 
seven  genttemeu,  and  tbcrofore  tiieoompany,  wen 
inducM  by  fraud  to  appoint  Aem  atuioitor  ud 
secretary,  and  have  received  no  benefit  from  tbeir- 
aervioes.   We  are  oi  ofuoion  that  we  are  jaatifled 
in  holding,  and  that  we  ought  to  hold,  that  if  the 
promoter  of  a  company  procures  a  company  to  be 
formed  by  improper  and  fraudulent  means,  and 
for  the  purpose  of  securing  a  profit  to  hims^r 
which,  if  the  company  was  suoccssfnl,  it  woald 
be  unjust  and  inequitable  to  allow  him  to  ratlin, 
and  the  company  proves  abortive,  and  is  ordered 
to  bewonnd-up  without  doing  any  business,  the 
promoter  cannot  be  allowed  to  prove  against  the 
company  in  the  winding-np,  either  in  respect  of 
his  services  in  forming  the  company,  or  in  respect 
of  his  serrioes  as  an  oCScer  ofthe  oompany  afler  the 
company  was  r^stered.   With  regwd  to  the- 
ctnim  m  Ml.  Brainwell,  he  was  employed  by 
Walter  and  Head  to  make  the  valnation  montfaa 
before  the  company  was  formed.   It  is  perfectly 
plain  that  at  law  his  claim  wonld  be  against 
Walter  and  Head,  aod  he  could  onlv  have  a  claim 
against  the  oompany  on  the  grouno  that  Walter- 
and Head  would  be  entitled  to  be  paid  by  the 
company  the  cost  of  the  valuation  as  part  of  the 
ezpaoaes  dl  prcanotiou.  Bnt,  th^  havine  ibeok 
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held  not  to  be  entitled  to  recover  those  expenses 
from  the  eompany,  Hr.  Bramweli  has  no  indepen- 
-dent  equity  of  his  own  againit  tiie  oompany.  He 
WW)  no  pa^y  to  the  soheme  of  Walter  and  Head, 
and  there  is  no  reason  to  doubt  that  his  venation 
of  the  propeii^  was  a  perfectly  bond  fide  one. 
Bat  if  the  company  had  never  been  formed  his 
claim  woald  hare  been  only  against  Walter  and 
Head,  and  it  most  be  equally  so  under  the  existing 
circamstances.  All  the  three  claims  most  be  dis- 
allowed, and  the  liquidators  will  have  iktar  costs 
in  the  court  below  and  of  the  appeat 

Soliotors  for  the  appellants,  0.  C.  SUia  and  Oo. 

■Solioittir  for  the  respondents,  8*  S.  Sead. 

^^^^^^  • 

Twetday,  April  25. 
(Before  Jaweb  and  Melusu,  hJ3.  and  Bag- 

GlISEKT  V.  8lUTH.(a) 

Praetiee — Admimiona  in  pUadmga — MoHon  for 
deerm—PartiHon  deene—Fwrtktr  eonrideration 
—Mute$  of  Court  1875,  Order  XL.,  rule  11— 
Form  of  decree. 

An  order  eqidvaJent  to  a  judgment  may  on  admit- 
m'tone  in  the  pUadingt  be  made  under  the  BuZe« 
of  Court  187&.  Order  XL.,  rule  11. 

In  an  aetion  for  pariiiion  of  real  estate  the  de* 
fendantt  by  ilteir  etatement  of  defence  admitted 
the  ftieie  etated  in  the  plaintiff's  etatemmt  of 
rl<am  ehotoing  the  plmntifa  tith : 

Seld  {reoertincf  the  dedeion  of  Medina,  V.O.),  that 
on  moHonunder  Order  XL.,  rule  11,  the  plaintiff 
v>ae  entitled  to  an  order  directing  the  uanal  in- 
qniriee  ae  to  the  pereone  interested  in  the  pro- 
perty. 

TTais  was  an  appeal  from  a  decision  of  Halins,  Y.C. 

The  action  in  this  case  was  commenced  in  Jim. 
1S76  for  the  parUtion  of  oertatn  raal  estate  de- 
-nsed  by  the  will  of  William  Ballard,  deceased. 

By  their  statement  of  claim  the  plsintiflb  stated 
that  ihvj  were  entitied  to  one^ghth  of  the  estate, 
^as  to  which  a  certificate  had  been  made  in  an  ad- 
ministration suit  of.  Pitt  y.  Pitt,  certirying  the 
rights  of  the  persons  entitled  to  all  the  shares  of 
the  estate,  except  one-sixteenth,  the  question  of 
the  Utle  to  whim  was  by  the  certificate  siUimitted 
to  the  oonrt. 

By  their  statement  of  defence  the  defendants  ad- 
mitted the  several  deeds  and  facts  stated  in  the 
plaintiffs'  statement  of  claim. 

On  the  23rd  March  the  plaintiffs  moved  before 
Halios,  Y.C.  fbr  an  inquiry,  **  Who  are  the  per- 
aona  now  interested  in  or  entitled  to  the  freehold 
hereditaments  described  in  the  sohedole  to  the 
-oertiacata  of  the  Isfe  of  Jane  1874  in  the  plaintiff's 
statement  of  daim  stated,  and  in  what  shares  and 
pTopOTticDB,  and  whether  such  persoiu  are  all 
parties  to  this  action,  or  have  been  served  with 
■notice  of  this  order,  and  that  the  further  cou- 
mderation  of  this  action  may  be  adjourned  ?" 

The  Yioe-Chancellor  thought  that  the  action 
-ought  to  have  been  set  down  as  a  short  cause,  and 
-offered  the  plaintiffs  the  option  of  having  that 
done,  but  the  plaintiffs  refusing  to  adopt  this 
-<Mur8e  unless  the  defendants  would  agree  to  its 
being  so  heard,  he  refused  the  motion  with  costs. 

From  this  order  theplaintiffs  appealed. 

Brietowe,  Q.C.  and  F,  A.  Letoiu,  for  the  appel- 
lants.— ^I2ie  defendants  refused  to  consent  to  have 
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the  action  set  down  as  a  short  cause;  it  most, 
therefore,  go  into  the  general  paper,  and  the 
hearing  may  be  delved  for  months.  By  the 
Bules  of  Court  1875,  Order  XL.,  r.  11,  any  party 
to  an  action  may  at  any  stage  apply  for  suoh 
order  aE  he  may  upon  any  admissions  of  fact  in 
the  pleadin|^  be  entitled  to,  without  waiting  for 
the  determmation  of  any  other  question  between 
the  parties.  Underthe  9th  section  of  the  Partition 
Act  1868  (31  &  32  Yict.  c.  40).  we  are  entitled  to 
a  decree  for  inquiries,  and  this  is  just  the  kind  of 
case  to  which  Order  XLVII.  was  intended  f-o 
apply.  SiU  Y.C,  made  snch  an  order  as  we  ask 
for  in  Sennett  v.  Moore  (L.  Sep.  1  Ch.  D.  692). 
Both  time  and  expense  wiU  be  saved  by  making 
the  ordsT  npon  motion.  [Baggalla.t,  J.A.,  re- 
ferred to  Turquand  v.  WtUon  (L.  Bep.  1  Ch.  D. 
85.]   They  also  referred  to 

WilUama  v.  Oanwa,  L.  Bep.  10  Ch.  204 ; 
Balas  of  Court  1S7A,  Ordw  XXXIIL 

John  Pearsoiit  Q.C.  and  BardaioaU,  tor  persons 
who  had  obtained  leave  to  attend. — The  order 
asked  for  is  really  the  decree,  and  cannot  be  ob- 
tained in  this  WQjr.  Horeover,  this  course  would 
be  very  inconvenient,  and  would  neorasltate  a 
furtiier  hearing  riler  the  inqairies  had  been  an- 
swered, and  would  thus  oanse  anneoessary  ex- 
pense. The  proper  course  is  that  adopted  in 
MOdma^  v.  Quicke  (L.  Bep.  20  Bq.  537). 

€Ra9$e  Q.G.  and  Woodroffe,  for  the  defendants. 

AiftoiM,  in  reply. 

JjUees,  Ij.J. — am  of  opinim  that  the  applica- 
tion  of  the  xdMntifis  in  this  case  was  well  war- 
ranted by  the  rules  to  which  our  attention  has 
been  called.  It  is  quite  clear  that  it  was  in- 
tended by  the  new  practice,  and  by  the  rules  which 
have  been  finuned  for  carrying  it  out,  to  save 
delay  and  expense  as  much  as  possible.  It  was 
intended  that  if  there  really  w^  anything  nhich 
could  be  shown  to  the  ccmrt  not  to  be  the  subject 
of  litigation  and  dispute,  then  whatever  other 
things  there  might  be,  if  there  was  anything 
admitted  upon  which  something  ought  to  be  done, 
then  the  party  might  eooke  as  soon  as  possible,  by 
wa^  of  motion,  to  have  that  thing,  the  right  to 
which  was  clearlyl  admitted,  immediately  granted, 
HO  that  the  parties  inay  not  be  obliged  to  undergo 
delay  and  to  go  on  immrrinff  expenses  for  whiw 
there  is  no  necsanty.  In  this  case  the  suit  is  one 
for  partition.  It  is  olear  that  in  the  ordtiury 
case  of  a  partition  suit  the  plaintiff,  bringing 
only  some  of  the  parties  before  the  court  in  the 
first  instance,  is  entitled,  ex  debito  jusHtiee,  to 
have  a  decree  tor  an  inquiry  as  to  who  the  other 
parties  are  who  are  interested  in  the  property, 
with  a  view  to  a  decree  for  a  sale  or  partition  on 
further  consideiatiou.  That  is  the  right  of  the 
plaintiff.  In  this  case  the  plaintiffs  file  their  bill, 
and  have  made  certain  persons  defendants  to  that 
bill.  Their  right  to  a  share  of  the  property  is 
admitted,  and  the  right  of  the  defeudimts  to 
other  shares  of  the  property  is  also  aduiittod. 
That  being  so,  we  have  exaccly  the  case  which 
wonld  at  the  hearing,  with  nothing .  further, 
entitle  the  pluntiffs  to  an  ordinary  decree  for  an 
inquiry  as  to  who  the  other  persons  entitled  were ; 
and  the  plaintiffs  say.  Give  ns  an  order  equivalent 
to  that  uecree.  It  may  be  said,  that  is  a  decree; 
they  m^  as  well  wait  and  have  a  decree  in  due 
form.  Bat  the  answer  to  that  is  that  the  plain- 
tiffs might  be  thrown  over  for  twelve  mouths,  sod 
that  the  persons  on  the  otiuff  stdftini^t  say.  f '  We 
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inaiBt  npun  argning  the  case ;  we  will  not  allow 
it  to  be  treated  as  a  short  caase ;  we  will  pat  in  a 
qoantitr  of  affidavits  and  we  will  nght  it ;  j 
althoagtt  we  have  admitted  all  that  is  requisite  for 
the  present  parpose,  still  wo  'will  fight  it  oDt,  so 
that  it  will  be  thrown  into  the  general  paper. 
And  therefore  the  plaintiffs  say  that  thej  will 
simpljf  ask  for  the  iaqniry  in  the  first  instancr. 
Now  it  appears  that  this  very  qaestion,  in  effect, 
though  not  in  a  partition  suit,  has  been  before 
other  branches  of  the  ooarfc  in  other  matters,  and 
they  seem  to  have  taken  this  view  of  the  meaning 
of  uie  mle  and  of  the  praottoe  that  onght  to  be 
adopted.  In  tlie  case  of  BenneU  Moore  (L. 
Bep.  1  Ch.  D.,  692),  before  Hall.  Y.O.  (which 
also  refers  to  an  unreported  case  of  LendMm 
T.  Booke,  before  the  Master  of  the  Rolls), 
upon  a  similar  apnlieation  to  this,  an  order 
was  mode  which  amounted  to  a  fbll  decree,  for  the 
execution  of  tfae  trusts  of  a  settlement  with  an 
inquiry  as  to  properties  and  accounts,  and  an 
order  that  a  defaulting  trustee  should  pav  money 
into  court.  Then  it  was  proposed  that  tne  order 
should  reserre  fnrther  consideration,  but  the 
r^strar  objecting  that  fnrther  consideration 
could  not  be  reserved  on  the  hearing  of  a  motion, 
the  Vioe-Chancellor  considered  the  point,  and  fol- 
lowing the  practice  laid  down  by  the  Master  of  the 
B<^  in  the  unreported  case  of  Lendramv.  BooJee, 
decided  that  it  oonld,  and  in  order  that  it  might 
be  quite  clear  that  tharewas  to  be  no  necessity  for 
any  preliminary  order,  he  says,  "  without  require 
ing  an^  fbrther  prior  hearing  than  this  motion  of 
the  said  cause,  [the  further  hearing  of  the  said 
cause  is  odjoamed."  So  that  that  is  in  terms 
declaring  upon  the  order  that  the  hearing  on 
motion  was  equivalent  to  the  original  hearing,  and 
that  the  order  was  to  be  eqaivalent  to  the  original 
decree.  That  order,  which  seems  to  have  been 
adopted  b^  two  brandies  of  the  court,  is  certainly 
more  consistent  with  the  spirit,  at  all  events,  of 
the  rule,  than  the  view  which  the  Yice-Cbancellor 
in  the  particular  case  now  before  us  has  taken.  I 
am,  therefore,  of  opinion  that  tt  ought  to  be  fol- 
lowed in  this  case,  and  that  the  order  asked  by  the 
notice  of  motion  ought  to  be  granted,  adding  those 
words  that  were  inmrted  1^  Hall  V.O.,  in  tno  cose 
of  Sminelt  t.  Moon,  and  adding  fnrther  (as  it  is 
said  that  it  may  be  necessary  to  oome  baok  on 
ftarther  consideration),  "with  liberhr  to  either 
party  to  apply  to  the  court  that  the  mrther  hear- 
ing may  be  in  chambem."  so  that  they  may  ^ 
the  order  for  sale  in  chambers,  if  they  should  think 
it  is  a  case  for  doing  so. 

MEUfisH.  — I  am  of  the  same  opinion.  I 
think  this  11th  rule  of  Order  XL.  was  framed  for 
the  express  purpose  that,  if  there  was  no  dispute 
between  the  parties,  if  there  was  such  an  admis- 
sion on  tfae  pleadings  that  it  was  plain  that  the 
plaintiff  was  entitled  to  a  particular  order,  he 
should  i;et  that  order  at  once  on  motion.  The 
mle  states  no  doubt  that  it  is  to  be  an  ad- 
mission of  fact  in  the  pleadings,  but  I  think 
it  must  be  ench  an  admission  d  &ct  as  leaves 
no  donbt  that  tfae  plaintiff  ii  entitled  to 
tfae  order,  becaaae,  if  there  was  a  lerions  qtiea- 
tion  of  law  to  bo  argued  between  fhe  parties,  I  do 
not  think  it  could  have  been  intoiioed  that  it 
should  be  decided  on  motion ;  but  where  there  is 
sooh  an  admission  on  the  pleadings  that  it  is  plain 
that  a  piuty  is  entitled  to  an  order,  altfaon^  it 
may  be  an  order  in  the  nature  of  a  decree  or 
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judgment,  the  intention  was  that  the  party  should 
nave  the  order  at  once,  and  that  he  should  not  be 
obliged  to  wait  until  it  came  on  in  the  regular  list 
of  causea  I  see  no  reason  why  the  present  case 
does  not  oome  within  that  rale.  There  being  an 
admission  on  the  pleadings,  and  the  pleadings  com- 
prehending all  the  facts  that  the  court  requires 
for  the  purpoAe  of  making  tfae  order,  in  my  opinion 
any  order  that  might  bo  made  if  the  case  was  ueard 
as  a  short  cause,  or  which  might  be  made  if  it 
came  on  upon  a  regnUv  hearing,  may  now  be 
made  at  onoe. 

Baoouut,  J.  A— I  am  of  the  same  opinion.  It 
appears  to  me  that  tfais  11th  rale  of  Order  XL. 
was  intended  to  apply>  snd  can  be  most  usefully 
applied  to  a  case  like  the  present,  aud  I  think  that 
by  proceeding  under  this  rule  in  such  cases  there 
is  a  saving  both  of  time  Euid  of  expense. 

After  some  discussion,  the  following  minutes 
were  arranged:  Order  that  an  inquiry  be  made 
who  are  the  persons  interested  in  or  entitled  to 
the  fireehold  messuages,  lands,  and  hereditaments 
described  in  the  schedule  to  the  chief  clerk's  cer- 
tificate made  in  the  cause  of  Pitt  v.  Pitt,  and  dated 
the  lat  day  of  June  1874,  and  mentioned  in  tfae 
42nd  paraf^ph  of  the  pluntiffs*  statement  of 
claim,  and  m  what  shares  and  proportions  such 
persons  are  so  interested  or  entitled,  aud  whether 
such  persons  are  parties  to  tfais  action  or  have 
been  served  with  notice  of  this  (wdor.  The  further 
considaration  of  this  action  is  adorned,  and  any 
of  tfae  parties  an  to  be  at  liberty  to  i^ly  tfaat 
the  hearing  or  fbrther  consideration  be  in  Cham- 
bers, but  it  is  ordered  that  the  costs  of  all  parties 
of  this  application,  and  of  tfae  said  order  (the  Vice- 
Chanoellor's  order),  dated  the  23rd  March  1876,  be 
costs  in  the  cause. 

Solicitors  for  the  appellants,  Milward  and 
Whitehead,  agents  for^  Syland,  Maiiineaa,  and 
Canidke,  Birmingham. 

Solicitors  for  the  respondents,  John  Lettt,  jan.^ 
agent  for  J.  S.  Baker,  Birming^uun;  Bobinum 
Mid  Preston,  agente  tot  M.A*  FUtar,  Krmtngham. 


Tliurtday,  June  1. 
(Before  James,  L.J.,  Baggalut,  J.A,  and 
Lush,  J.) 

ShITH  v.  WSBST£E.(a) 

Vendor  and  purchaeer  —  Staiute  of  Frauds 
(29  Oar.  3,  e.  3,  #.  4)— Memorandum  tigned  ly 
agent — AutliorHy  of  agent — Verbal  eonfrtKt — 
Terme  rioted  in  lelUr  6y  vendor'e  wlvcitor— 
Specific  ^erfitrmwnee. 

The  plaintiff  verhaSly  agreed  wifA  lAe  dtfendatd  to 
pttrduue  a  freehold  Aouss  of  kit  pair  tike  mm  ^ 
9501.  On  the  neet  day  the  defendant  tnsfniefM 
hie  eolicttore  to  prepare  a  formal  ogreemmL 
Thereupon  the  defendant's  aoUcitore  wrote  to  the 
plaintijTe  eolicUor  ai  foUotce :  "  Mr.  W.  (i&e  de- 
fendant) hae  been  toilh  ue  to-day,  and  etaled  tltat 
he  had  arranged  uiith  your  client,  Mr.  A.,  for  the 
eale  to  the  loiter  ((fthe  Qolden  lAonfor  9501.  We 
therefore  eend  herewith  draft  contract  for  your 
pwutal  and  apprcmal 

Held  {reversing  we  deeieion  of  Maline,  V.O.),  that 
the  letter  of  the  d^endant's  eolieitor  wae  not  a 
memorandum  or  note  of  the  agreement  within  the 
4ih  eeetion  of  iho  8taMe  of  Framdt,  (he  eolieitor 
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not  hein^  an  ageiU  **  thereunto  law/iJly  aiUko- 
riaed  "  wUhm  ike  meanutg  qf  that  aeetion. 
This  was  an  anwal  from  a  decision  ol  UaUns. 

V.C. 

The  hearing  in  the  court  below  is  repcHrted  in 
34  L.T.  Bep.  17.  S.  479,  where  the  facts  of  the 
case  are  BaffioienUy  stated. 

The  Yioe-Ghanoellor  havinff  held  that  the  de- 
fendant's BoUdtors  bad  aathnity  to  communi- 
oate  the  terms  of  the  Terfaal  agreement  to  the 
plaintilTs  agent,  and  that  the  defendant  was 
boond  fay  the  letter,  the  defeodant  appealed. 

8immo»d*  (wilji  him  GHosm,  Q.G.)  Bw  the  a^id- 
lant. — Thereu  no  agreement  in  wrinng  in  this  ease 
to  satisfy  the  Statute  of  Frauds.  The  letter  written 
by  oar  solicitor  is  not  a  memorandum  signed  by 
the  appdluit's  agent  "tberennto  hum  law- 
fuller  authorised  "  within  the  meaning  of  the  4th 
secti«i  of  the  statute,  for  the  solicitor  was  merely 
instrnoted  to  prepare  a  formal  agreement,  and  had 
no  anthOTity  to  sign  on  the  appellant's  behalf. 

Bcbinaon,  Q.C.  and  Smart,  tor  the  respondent. 
—The  appellut's  solicitors  being  bis  agents  to 
carry  the  contract  into  effect,  they  necessarily 
had  aathority  to  tell  oar  wents  wbbt  tbe  terms 
of  the  contract  were.  JEuving  such  aathori^, 
their  letter  stating  tbe  terms  of  the  contract  is  a 
note  or  memonmaum  in  writinic  sigiwd  by  a  law- 
fiiUy  authorised  agent  within  the  meautng  of  the 
atatnte.  They  cited: 

Mckmm  r,  £otm»  1  Bibk.  9 ; 

CfcMmoct  T.  Manhiimeu  o/  Ky,  U  L.  T.  Bep.  N.  8. 

636  ;  8H.*M.2aO:to)  ^ 
Jaduon  w.  Ogiander,  8  fl.  A  M.  485 ;  18  L.  T.  Btp. 

Ji.  8>  ISi 

'Without  calling  for  a  reply, 

Jaues,  L.J.,  said— I  am  of  opinion  that  this 
really  cannot  be  treated  as  a  memorandum  in 
writing  within  the  Statute  of  Frauds.  The  Statute 
o£  Framls  requires  that  tlte  memorandum  or  note 
thereof  shall  be  in  writiof  and  signed  by  the  party 
to  be  charged  tii»ewit^  or  some  otter  person 
*'  tbeieunU)  by  him  lawfhUy  authorised,"  that  is  to 
say,  lawfully  aothwised  to  sint  a  contract,  or  to 
sign  a  memorandum  or  note  «  the  contract,  in 
this  case  there  is  no  snoh  oontract  signed  by  the 
defendant  himself.  He  goes  to  bis  solioitor,  and 
the  (miy  aatbority  he  gires  his  solicitor  is  to  pre- 
pare a  formal  document.  He  giTca  him  no  autho- 
rity to  do  anything  more.  If  the  solicitor's  letter 
had  stopped  in  this  way,  "  Mr.  So-and-so  has  been 
with  us  to-day,  and  has  told  us  that  he  has  sold 
the  property  to  you  for  950t,"  it  is  quite  dear  that 
that  would  not  have  been  a  memorandum  or  note 
of  an  agreement  within  the  meaning  of  the  Statute 
of  Frauds.  If  the  letter  had  been  a  mere  state- 
ment of  a  rerb^  communication  of  the  uraoge- 
men^  that  certainly  would  not  have  amounted  to 
ft  memocandnm.  It  most  be  really  signed  by 
the  person  interestedin  the  agreement  or  by  some- 
one expressly  authorised  to  sign  iL  All  that  the 
BOhdtor  says  in  his  letter  is  that  it  was  a  Terfaal 
arnugement,  and  that  be  therefore  aent  a  draft  of 
we  oonb«ot»  whidi  is  a  different  oontract,  and  is 
not  the  contract  aoufl^t  to  be  enforced.  It  is  a 
contract  which  was  never  assented  to  by  the 
pwrties,  and  they  were  nerer  at  one  upon  it.  That 
being  BO,  it  appears  to  me  impossible  to  make  out 
anything  from  a  solidtor  merely  ginng  a  reason 
why  he  was  sending  somethbig  on  to  the  other 

T,  ^"■^^'^  •*  by  Wssttmiy,  LC,  12  L.  T. 
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party's  solidtor.  I  do  not  think  that  can  be  con- 
sidered to  be,  within  tbe  meaning  of  the  Statute 
of  Frauds,  a  memofandum  signed  by  an  agent 
lawfully  authorised  to  sign  it  as  binding  the  person 
interested.  I  am  of  opinion,  therefore,  that  the 
Yioe-Chanoellor's  doubts  were  well  founded,  and 
that  this  is  not  a  memorandum  in  writing  within 
the  meaning  of  the  Statute  of  Frauds. 

BA.OGALU.Y,  J.A — From  the  OTidenoe  in  tiiis 
case  it  appears  to  me  that  the  arrangement  or 
Mreement  orane  to  hy  llr.  Webster  on  the  3vd 
Dec  1873  waa  to  sell  the  Golden  Lion  for  9501., 
but  that  that  arrangement  07  agreement  was  ecn- 
ditkmal  upon  a  fonnal  oootraot  being  ezeonted 
for  the  purpose.  It  i^pears  to  me  also  dear  that 
the  authon^  which  was  conferred  upon  the 
solioitor  by  Hr.  Webster  was  not  to  convert  that 
amangement  into  an  absolute  agreement,  but  to 
prepare,  and  to  procure  the  execution  of,  a  propw 
oonteact  whidi  would  express  the  general  terms 
of  the  agreement ;  and  that  being  the  case,  even 
if  the  letter  of  the  4th  Dec  1873  could  be  oon- 
stmed  as  in  fact  expressing  an  ^reement  abso- 
lutdy  to  purchase  the  propM^y  for  9501.,  I  should 
be  of  opinion  that  he  would  liare  no  authority  to 
write  such  a  letter,  and  that  he  was  not  li  person 
lawfully  authorised  by  his  prindpal  to  sign  a 
memcnandum  or  note  of  the  agreement.  But 
when  I  look  at  the  letter  it  appears  to  me  to  be 
okar  what  was  the  intention  of  the  parties.  The 
reference  to  the  arrangement  for  the  sale  oi  the 
Golden  lAon  for  9501.  is  merdy  in  the  nature  of 
a  rental  showing  why  Messrs.  Marshall,  the  soli- 
dtors,  addressM  that  letter  to  the  pUintifl's 
solioitor.  It  says :  *'  We  therefore  send  herewitii 
draft  contract  for  your  perusal  and  approval." 
The  use  oF  those  words  "  perusal  and  approval " 
appears  to  me  to  indicate  that  the  writer  was  not 
by  the  letter  confinning  ot  entering  into  an 
agreement,  but  that  he  was  oidy  forwarding  the 
dreA  oontract  for  af^rovaL  Therefore  I  think 
the  decision  of  the  Vioe-Chancellor  must  be  re- 
Tersed. 

Lush,  J. — 1  am  of  the  same  opinion.  In  order 
to  oonatiitnte  a  note  or  memorandum  in  writing 
within  the  4th  section  of  the  Statute  of  Frauds, 
it  must  be  a  thing  which  the  prindpal  has- 
autitorised  tbe  agent  to  sign.  Kow  tiie  aathority 
to  the  sdidtor  here  was.  not  to  write  aletter  which 
shonld  contain  the  terms  of  the  contract,  bat 
merely  to  prepare  a  formal  draft  oontract,  to  be 
sent  to  the  other  side  for  perusal  and  approval, 
and  when  perused  and  approved  to  be  signed  by 
the  party  himself.  That  is  all  the  aathority  tiiat 
the  solidtor  had.  Stating  what  he  did  stote 
as  being  the  substance  of  the  contract,  was 
merely  an  aoddent,  and  introductory  to  the 
business  which  he  was  commissioned  to  trans- 
act. It  was  never  intended  by  him  to  be  a  o(m- 
tract,  and  was  never  intended  to  be  anytlung 
binding. 

James,  L.J.— The  Yice-Chanoellor's  order  will 
be  discharged,  and  the  bill  will  be  dismissed  with 
costs,  indmiing  t^  costs  of  tiie  appeal 

Soiidtcr  toe  the  appellant,  BUMerd  Smiiht  agent 
for  MarMU,  Sotu,  and  Be$eohy,  East  Betfbrd. 

Soheitor  ibr  the  renxmdent,  IT.  S.  Tattam 
agent  for  John  WhaUt  Worksop. 
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(Bafian  JxstBL,  ILB^  Eiu.t,  G.B^  Uxllish,  LJ., 
and  FouAcx,  B.) 

BbOSBS   ash    AHOIEIB   V.    ATMm*T.«  DbADTAU 

CoinnMiogBM.(a) 
ArbUration^Lemda  Clamet  Act  1845— Power  of 
«Mip«^  to  ttaU  apMtoI  eu»— Oon^wnsofum— 
— ^i^fubtiM  damage — Common  Law  Proeadure 
Act  1854  :  5. 
£y  the  Common  Law  Proeedum  Act  185^  «.  5,  an 
orbifrafar  upon  amy  compulsory  n/erenea  under 
ths  Act,  orvpoH  any  n^ereneo  by  content  o/var- 
Oet,  where  the  tubmiaeion  i$  or  joay  be  made  a 
rule  or  order  of  anyof  ihe  Sttperior  Gowrie  of 
law  or  equity  at  WeatminMier,  may  ttaie  kU 
awardmweform  of  a  epeeial  eaae  for  ihe  opinion 
of  the  eowrt  K.  wot  amoinied  an  umjrire  in  an 
arbiUraiion  under  the  Lande  Cktueea  Ad  1845 
4r  9  Viet.  e.  18),  by  wMek  it  it  provided  {eect. 
)  that  the  a^ottUmmt  tf  m  arbiiraior  by  aaeh 
party  reapeettndy  "  AaU  be  deemed  a  eubwtMeOm 
to  arbitration  on  the  part  of  the  fwrty  by  t^um 
the  eame  thaU  be  made,"  aad  thai  {teat  ^6)  "  fA« 
eubmiteion  to  any  each  arbitraHon  may  be  made 
a  nUe  or  order  of  any  of  the  Superior  Courte  ^ 
law  or  equity  at  WetimiaeterJ'  Previotu  ioK. 
leinff  made  an  wiqiwe,  eaA  party  had  appointed 
an  a/rbitraior. 
Sdd,  reversing  the  deoieion  of  ihe  court  below 
{tee 31  L.  T.  Rep. N.  8. 59),  thaiK.had  power  to 
etate  a  special  caee  for  the  opinion  of  a  Superior 
Oouirl,  inaamueh  as  the  arbitration  was  within 
the  proviaione  of  the  Common  Law  Prooedwre 
Act  1854,  8.6,08  to  oHtitrationa  by  eoneent. 
By  ihe  Airedale  Drainage  ^  (24  ^  25  Viet,  c  160) 
the  defendants  were  authorited  to  axecuta  certain 
drainage  works,  and  it  weu  provided  that  fuU 
eoinp«iM<Mm  ahouid  from  time  to  Ume  e^er  the 
paaaing  of  Qom  Act,  but  not  beyond  iwaUy  yean 
from  and  after  {ha  completion  of  the  cute,  aw 
ba/t^emenia,  and  toorha,  hy  this  Act  authorised,  be 
made  ly  the  defendants  to  the  owners,  Usaeas, 
and  occupiere  qf  certain  land,  &o.,  for  <A«  time 
being,  suetaAmmg  any  damage  by  reaean,  or  in 
any  way  consequential  upon,  the  exercise  of  any 
of  the  powers  of  (his  Act,  and  that  in  ease  of  dis- 
pute as  to  the  amount  of  audi  compensation,  the 
same  ahouid  be  settled  by  arbitration  in  the 
manner  provutedfor  the  aettUng  of  ^teationa  of 
compensation  by  arhitraiionin  the  Lnuida  daama 
Oonaolidaiion  Act  1845. 
The  plttintiWa,  wfto  were  oeeapiers  of  certain  Jand^ 
indnded  *n  the  provtaiona  of  the  Airedale  Drain- 
age Att,  daimed  compeneaHon  for  damage  nM- 
iained  by  floods  oeeaeioned  hp  the  drfmdanta' 
works.  The  matter  woe  nferredto  K.,  ae  umpire, 
whofotmd  by  hie  award  that  the  d^endanta  had 
altered  certain  irOmtairiea  of  the  river,  had  formed 
new  cuts  or  chcmnela,  had  removed  shoiUa  from 
the  river  formed  therein  by  gravel  aoU  and  other 
materials,  and  also  a  weir,  which  latter,  however, 
in  no  wou  affected  ihe  damage  thai  was  oeea- 
eioned. K.  also  elated  thai  there  woe  no  nt^ncnf 
evidence  before  him  to  enable  him  to  determine 
whether  the  works,  esedmioe  of  the  removtU  of  the 
shoals  and  weir,  caused  the  lands  to  be  more 
damaged  than  they  otherwiae  would  have  been. 
K.  awarded  to  the  ptaint^  UOU,  who  brought  an 
action  to  recover  it. 
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Stii  (reveraing  the  deoieion  of  the  eourtbelow),  (hat 
(he  action  wcu  not  wtainttUmahU, inaamueh  oeAa 
eon^penaaiion  was  awarded  for  damage  eaueed  by 
the  removal  of  shoals,  whiA  ware  merdsf  oomoC 
obatmetions,  and  did  not  eome  wUkin  A«  pro- 
visions  of  the  AcL 

The  word  damage"  in  ihe  local  Act  includes  any- 
aueh  damage  as  would  have  been  ocdontAle  bad 
for  the  paaaing  ofAe  Act, 

SenMa,  whera  Aoala  have  in  eourae  ttftbne  beeama 
part  of  the  nainnd  bed  of  a  rioer,  any  damage 
eaiuaad  by  their  remeveA  wotdd  ba  the  aubjeet 
eoMipewwKofH  each  damaqa  baany  oetioneMe 
damage. 

This  wu  an  action  upon  the  award  of  aa  nnnrin- 
appoisted  under  the  Airedale  Drainage  Aet  £881 
(24  &  25  Yidt.  G.  160),  vhioh  inocnponted  the  pro- 
^iona  oi  the  Lands  Glauses  Conat^dafcion  Act* 
1845  and  1860.  The  nmpiFe  (Mr.  Kemptay)- 
awarded  to  the  plaintiffs  the  sam  of  llOE.,  to- 
recover  whicb  the  acticm  was  bronght.  The  first 
plea  denied  the  Talidity  of  the  award  under  tbe- 
Airedale  Drainage  AoL  The  aeoond  plea  set  oat 
the  award  of  the  mnpire  aa  foUows :  *'  If  I  hare 
no  power  to  state  award  in  tiia  f<Kin  of  a 
special  case  for  the  opinion  of  the  Supepot  Caar^ 
ox  which  the  aabmisaion  to  arfaibnfcion  of  Iba 
matters  m  ralvrad  as  afinrnnniil  nwr  ba  made  ft 
rale,  then  I  award  and  jodge  that  fcbo  Qhimaiiti, 
as  oocnpiers  of  Iforley  Hall  jRarm,  have  atuteined* 
dami^^,  by  reason  <n  and  eonaeqaatttialapoi*  the 
exercise  by  the  aommiasioners  of  the  powers  of  the 
Drainage  Act,  to  the  araoont  of  1101.,  and  are 
entitled  to  be  paid  compenaation  for  the  same  to- 
tfaat  amonnt ;  bat  if  I  bave  power  to  state  my 
award  in  the  form  of  a  Sfiecial  case  for  the  opinion 
ot  such  snperior  coart  as  aforesaid,  then  I  hereby 
state  my  award  of  and  oonoeming  the  matters  ao 
referred  as  aforesaid  in  the  form  of  a  special  case 
for  the  opinion  of  8n<^  Snpertor  Coort,  as  follows,, 
that  is  to  saj :  Sforley  Hall  Farm  is  a  &rm  of  150- 
acres,  adjoinmg  the  nver  Aire,  and  situate  about 
one  mile  and  a  lulf  below  the  lowMt  of  the  works 
executed  bjr  the  oommisaioneni  under  the  powen 
of  the  Dnunage  Aut  as  hereinaffcw  stated.  The 
datmanta  were  ocoamers  of  the  fhrm  aa  tenanta 
to  William  Ferrand,  Esq.,  in  and  during  tbe  years 
1866, 1867. 18^.  uid  1869,  and  as  such  occnpierB 
sustained  danu^es  from  certain  specified  flooding* 
of  the  aud  farm,  which  occurred  in  these  years  in 
conaeqaence  of  floods  in  the  said  rirer.  The  clum 
for  compensation  so  referred  to  arbitration  as  afore- 
said was  in  respeot  of  Uie  damages  so  snstaiaed  hy^ 
the  claimants  as  aforesaid.  All  the  said  floodings 
oocarred  after  works  authoriaed  by  the  Drainage 
Act  had  been  executed  by  the  oommissioners 
under  the  powers  of  that  Aot.  AU  the  said  works 
were  above  the  said  &rm,  and  were  exeooted  at 
different  points  of  the  said  river  within  a  district 
begiiuung  at  a  pcnnt  about  one  nule  ai^  a  half 
above  ilie  said  nrm,  and  extending  up  the  aud 
river  Ibr  a  diatanoe  (mooned  along  tM  wboln 
couzee  of  the  river)  otnearfyfborteeu  milfls.  For 
the  purposes  of  this  case  the  sud  works  may  be 
divided  into  four  otauses,  first,  the  division  and 
alteraifcion  of  tributaries  of  the  said  river  wherebx 
the  said  tributaries  were  made  to  flow  into  the 
said  river  differently  from  what  they  previously 
did  and  otherwise  would  have  done ;  secondly,  th» 
fbrmation  ctf  several  cuts  or  channels  for  the  aaid 
river  at  different  punts  d  the  district  last  afi>re- 
said,  whereby  the  coarse  of  Ae^aaid  river  was- 
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flhortmed  nawly  a  mOe  and  time  qnarten; 
4lnrdly,  the  remonlfrom  the  aeid  rrrar  oi  shoala 
fHmed  therein  by  gmral  ecnl  and  other  materula, 
which  Irom  time  to  time  had  been  bnmght  down 
by  tribntanes  of  the  said  river  and  depoiited  in 
we  said  river  near  the  oonflnences  therewith  of 
the  Mid  tribatariei;  and*  fonrtbly,  the  remoTal 
«f  a  weir»  belcmgin^  to  a  mill  about  a  mile  and  a 
bidf  abore  the  said  fium,  being  the  lowest  work 
in  the  nid  rirer  executed  hy  the  oommisaioners 
under  the  powers  of  the  Dmnage  Act.  None  of 
Hie  said  wtn*ka  executed  by  the  oommisaioneiB  aa 
■aforesaid  were  exaoated  them  in  or  opon  land 
or  other  property  of  the  said  William  Ferrand, 
Esq.,  or  the  claimante.  All  the  said  works  had 
been  exeooted  and  were  in  operation  before  and  at 
the  time  of  the  occnrrenoe  of  the  said  floodinn 
■of  Uorley  Hall  Farm,  in  respect  of  whidi  tEe 
Mid  eilum  for  ocmipensation  arose,  except  the  first 
■of  the  said  works,  with  the  exception  <a  one  of  the 
«aidente.  Before  the  passing  <^  the  Drsinage  Act 
-and  the  execution  hj  the  oommissioneni  of  any  of 
tiie  said  wraks,  Morley  Hall  Farm  wss  more  or 
lees  liable  to  be  flooded  by  flood  waters  coming 
-down  the  said  river.  The  effect  of  making  all  the 
aaid  cuts  was  to  bring  down  the  flood  waters  of 
the  ssid  riT«>to  Korley  HaU  Farm  abont  twenty- 
six  minates  earliw  than  they  otherwise  wotud 
have  reached  that  farm,  and  the  effect  ^  making 
-all  the  said  cuts,  except  the  aaid  cut  which  was 
not  in  operation  till  after  the  first  of  the  sud 
flooding  waa  to  brinr  down  the  flood  waters  of 
tiw  said  river  to  Morley  Hall  Farm  about  eleven 
minates  earlier  tSaat  tney  otherwise  would  have 
reached  that  &rm.  From  the  evidoice  befwe  me, 
I  find  that  the  olatmants,  aa  ocraqnera  d  the  said 
ftnn,  sostained  damages  on  the  'vy?mifm  of  the 
■afoTMaidfloodiogBl^reaafmol  and  eonaeqnaitiiU 
npon  the  execution  by  the  commissionerB  ctf  all 
ttae  aaid  works  which  were  in  operation  at  tiie 
reepective  times  of  the  said  floodisgs,  to  the 
■amonnt  of  1101.  and  tiiat  the  damages  so  bus- 
lained  by  them  would  have  been  snbstantiaUy 
the  aame  if  tiie  swd  weir  had  not  been  remoTSd. 
"Tniere  was  no  sufQcient  evidence  befbre  me  to 
enable  me  to  determine  either  one  way  or  the 
-other,  whether  the  said  works,  exclusive  of  the 
Tmoval  of  the  said  shoals  and  weir  as  aforesaid, 
-oansed  the  said  farm  on  the  ocoaeione  of  the  ssid 
floodings,  to  be  flooded  to  greater  extents  or  for 
longer  periods  of  time,  <nr  to  be  more  damaged 
than  it  othorwiae  wonld  have  been."(«) 

Third  plea.  That  the  sum  awarded  by  the 
umpire  ineloded  damages  in  respect  of  matters 
beyond  his  imrisdiction. 

Fourth  plea.  That  the  plaintifh  had  not  sns- 
tained  any  bvuAx  damage  by  reaaon  of  or  ooose- 
-qnential  nptm  the  ciroumstanees  of  any  of  the 
powers  of  toe  Act,  aa  entitled  the  pbintiSs  to  any 
compensaticm  under  its  provisions  or  <^erwiae. 
•  It  is  nnnecessary  for  the  pTirpose  of  tills  report 
to  set  oat  the  renuuning  pleas. 

At  the  trial  before  Lord  Coleridge.  C.J..^ttbe 
sittings  in  Lon^n  after  XicfaaefanM  Term  1874, 
tiie  plaintifls  simply  jrat  in  the  awsid  of  the 
ampule,  and  closed  taeir  ease,  and  it  was  agreed 
tiiat  the  umpire  who  was  oaUed  dionld  be  taken 

(a)  TUb  plan  was  demazred  to  on  tiie  arormd  Uiat  the 
naapire  had  no  power  to  state  a  ipaoial  oaaB,ud  the 
dnnarzer  was  aOow«d :  {See  Slutdet  v.  AindM  Drain. 
Of*  Oommutiiment  31  L.  T.  Bep.  N.  8.  59:  L.  Bap. 
:9O.P.508{48L.J.  SaS^CP.) 


as  representing  in  tiie  witness  box  tiie  atatonanti 
made  in  the  speaial  oasa  as^uoAad  to  the  awanL 
No  further  evulenoe  of  damage  was  ^ven  by  the 
plaintifEs.  At  the  trial  the  Terdiot  waa  eniend 
for  the  plaintifis  for  the  amount  of  the  awavd, 
leavo  bdng  reserred  to  the  defendants  to  move  to 
enter  a  nonsuit  or  verdict  for  the  defendants  on 
the  following  grounds :  That  the  plaintifh  gave 
no  evidence  of  any  damage  for  which  they  were 
entitled  to  compensation;  that  the  award  {wovad 
in  evidence  was  not  fimd,  or  such  an  award  aa 
stated  in  the  declaration ;  that  the  award  g^vea 
in  evidence  shows  on  its  fiice  that  the  umpire  save 
oompensation  for  matters  on  which  he  had  no 
inriadiction ;  and  tiiat  the  third  plea  was  proved. 
The  court  had  power  to  draw  imerences  of  faot. 
The  Common  Fleas  Division  (Lord  Coleridfe^  OJ^ 
Archibald,  J.,  and  Amphlett^  B.)  were  divided  on 
the  question  whether  the  word  "  damage  **  was 
oonflned  to  damage  wbicfa  would  have  been  aotioA- 
able  but  toe  the  £cA,  but  were  unanimously  of  opt-: 
nion  that  it  snfBoiently  appeared  from  tiie  state- 
meuta  of  the  umpire  in  the  award  that  the  damage 
was  properhr  tba  subject  of  compensation.  Ao- 
cordingly  they  gave  judgment  in  favour  of  the 
plainUff. 

Frran  this  judgment  the  defendant  appealed, 
which  also  inralved  an  ameal  from  the  dwrnsam 
reported  in  31  L.  T.  Bep.  K.  S.  59. 

SenehtiU,  Q.C.  and  K.  S.  JKgby  for  the  de- 
fendants.— The  action  fails  on  two  grounds.  First, 
the  decision  the  court  below  on  the  demtirrer 
was  wrong.  The  umpire  has  power  to  state  a 
q>emal  oaae*  and  if  that  be  so  tiMre  is  no  saoh 
award  as  is  alleged  in  the  deolaratioD.  The  Oom- 
num  Iaw  Frooednre  Act  185i»  sect  5,  lODTidea 
"that  it  shall  be  lawful  for  iha  arbbrator  npon 
any  compolsory  reference  under  this  Act*  and 
upon  any  reference  by  consent  of  parties,  where 
the  submission  is  or  may  be  made  a  role  or  order 
of  any  of  the  superior  courts  of  law  or  ecjuity  at 
WestmiDster,  if  he  sbali  think  fit,  and  if  it  ia  not  . 
provided  to  the  oontrary,  to  state  his  award  as  to 
the  wh<de  or  any  part  thereof,  in  the  form  of  a 
special  case  for  the  opinion  of  the  court,  and 
when  an  action  is  referred,  judgment,  if  so  ordered, 
may  be  entered,  acoorxling  to  the  opinion  of  the 
oomrt."  This  is  a  "reference  by  consent"  within 
the  meaning  61  that  enactment.  Here  an  arbi- 
trator was  appointed  on  both  sides,  and  the  Lands 
Clauses  Consolidation  Act  1845  (8  &  9  7iot., 
c.  18,  ss.  1,  25),  expressly  says  that  "  every  ap- 
puntment  of  an  arbitrator  shall  be  deemed  a  snb- 
mission  to  arbitration  on  the  part  of  the  party  hj 
whom  tiie  oaose  shall  be  made."  And  by  sect.  3o, 
"  the  submission  to  any  snob  arbitration  may  be 
made  a  rule  any  of  the  superior  courts  on  the 
MipUcation  of  etturof  the  parties."  Therefore  hj 
tJne  efEeot  of  those  actions  this  arbitration  is  a 
**  reference  by  consent "  of  parties  whore  the  sub- 
mission is  or  may  be  made  a  rule  or  order  of  any 
of  the  superior  courts  of  law  or  equity  at  West- 
minster," within  sect.  5  of  the  Common  Law 
Pmoednre  Act  1854.  The  authority  on  wbioh 
this  case  was  decided  in  the  court  below  (See 
31  L.  T.  Bep.  N.  B.  59)  was  that  of  Ue 
Newbold  and  the  Metrcntolitan  Bailway  Oom- 
]tcmy  (11  C.  B.,  N.S.,  405),  aa  appears  from  the 
jndgnient  ol  Lord  Coleridge  (tup.).  In  that 
ease  it  is  tnie  Willea,  J.,  appears  to  ham  entor- 
taioed  the  opinion  that  an  nmmre  spp^ted  nnder 
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power  to  state  a  axKcial  case ;  bat  it  wu  a  mere 
dbUer  dictum  on  the  part  of  that  learned  jadoe, 
and,  indeed,  the  exact  contrary  has  been  dwamd 
hy  Be  Ban  VaUey  BaHway  Compaav  (L.  Bra. 
4  Ch.  554),  where  the  Lords  Jnstioes  affinned  (he 
jadgment  of  James,  T.C.  This  case  was  not 
bronght  to  the  notice  of  Ihe  Goart  of  Common 
Fleas,  or  they  would  have  doubtless  acted  upon  it. 
In  Ex  parU  Mar^  (L.  Bep.  18  Eq.  ^)  Jessel, 
U.  B.,  expressed  a  similar  opinion ;  and,  again,  in 
B«Harver  (L.  Bep.  20  £0. 3d ;  82  L.  T.  Bep.  N.  S. 
214),  after  his  attention  nsd  been  called  to  New- 
hold  and  The  Metropolitan  Raihoay  Company  (uhi 
8up,),  though  the  Dare  VaUey  Bailway  Oowaaany 
COM  (ubi  $up)  was  not  cited  before  him.  Then, 
secondly,  the  action  fails  on  the  merits,  because 
there  is-no  each  damage  as  will  sappott  the  award. 
By  the  Airedale  DrainEuse  Act  (24  &  25  Viot.  0. 
160,  8. 25 : 

Fun  eommimtion  shaU  from  time  to  time,  aftar  the 
pawiny  of  tnis  Act,  bst  not  barond  iwenl^  yean  fiotu 
and  altar  tba  oonplation  of  ua  ents,  ambankmanti, 
and  worts  by  the  Aot  aatboriaed,  be  ouda  by  tha  00m- 
misrioaan  on*  of  tba  rata*  to  be  leviad  vnder  thia  Aotto 
the  owaara,  laaisaa,  and  oooapian  for  tiie  time  baing 
anatainiBg  any  danaB*  by  reason  cdf  or  ht  any  way  oon- 
■aqoentialnpontha  axat^M  ot  any  of  tlie  poweii  of  tbla 
Aot,  of  the  btnda  and  haradltamanta  of  Wm.  Fenand, 
■itnats  in  the  pwUi  of  Bin^,  in  tha  West 
of  tha  ooanliy  of  Toefc,  or  any  part  or  parte 
zaapaotirely ;  and  -in  oaaa  at  dfipnta  aa  to  tba 
amonnt  of  oompanawbion,  tha  lama  shall  be  aatUad  by 
arUtiatlon  hi  tha  manner  prorldad  for  tha  aatUinf  of 
qnssUoBs  ot  eonpaasatlan  w  aiUtaation  ia  tha  I«ida 
Clanasa  OoasoUdatioa  Aot  1845. 

The  word  "  damage "  must,  as  pointed  oat  by 
Amphlett,  B.,  in  his  jadgment(a)  be  aotion- 

(s)  The  ftdlowing  are  tba  obaarratloaa  of  AmpUatt 
B.f  on  the  eonabmoaoB  to  be  put  on  tha  word  "  dauaga," 
togalbwwith  the  oaaaa  dtad,  wUoh  an  rafatred  to  by 
Jasaal,  ILS.,  bt  his  jndniont  (aae  port).  "The  firat 
qoeatlon  wbioh  I  think  it  will  be  oonraaient  to  oonaider 
in  thii  oaaa  ia  whether  tha  damaga  for  whioh  oompanaa- 
tton  can  be  ohunad  nsdar  aaot  45  of  the  Drainage  Act, 
la  eonflnad  to  what  we  mi^  oall  aoUonabk  damaga,  that 
is  to  aay,  damage  hi  napaet  of  aota  (or  wUoh  an  aotion 
might  have  bean  brongbt  if  tha  Diahiaga  Act  had  not 
baan  passed.  Now  it  ooold  not  be,  and  waa  nob,  in  faot, 
denied  on  tha  parted  the  pUintifb,  that  by  a  long  aeriea 
of  oaaaa,  of  which  I  need  only  mention  the  CaledonicM 
JtaUway  Oommnv  t.  OgUbv  (3  Maoq.  239),  it  ia  parfaoUy 
aattiad  that  the  right  to  oompeaaation  nnder  aaot.  68  <» 
the  Lands  Chnsaa  Conaolidation  Aot  1845.  ia  limited  to 
aotionable  damage.  It  is  tma  that  tha  laagnaga  ol  tha 
esth  aaoUaa  of  tha  Lands  Clanaaa  Aot,  i^uh  spaaks  of 
lands  'b^ng  injnzlonsl/  afteotad.'  Is  ali^illy  more 
favonrabla  to  the  limited  oonatroetion ;  bnt  the  oonrta 
hare  adopted  the  same  oonatmotion  in  aaalogoaa  oaaaa, 
where  tba  kngnage  naad  waa  practiaaUy  idaaitiaal  with 
that  of  tha  elanae  wa  aze  eonaidarhig,  Brno  Bivar  Com- 
pany  t.  Joknton  (2  E.  ft  E.  4S&\  SB  L.  J.  78,  M.O.) 
nnder  tba  Waterworks  Aot  (10  A  U  Tiot.  o.  12),  whva 
tha  woda  weza 'tbatin  thaezeniaa  of  tha  p  owera  oni- 
farrad  by  tha  Aot,  tha  andertakers  ahaU  do  ae  Itttle  daasKe 
as  oau  be,  and  shaU  make  fall  oompanaatkm  toall 
MTtiea  interested  for  all  damaga  sDstsinad  by  ihnn, 
thxoagh  tha  axarcisa  of  sooh  powers '  (Hall  Th» 
Mayor,  *c.,  V  Bmtol,  15  L.  T.  Bep.  N.  B.  572 ;  L.  Bap. 
2C.P.8S2),nndar  tbaPnbUoHaaltiiAot  (11  ft  12  Tiot 
e.  88),  where  the  worda  were,  *  that  full  oompaaaation 
shall  be  made  to  all  paraona  aostaining  any  damnia  by 
reaaonoftiiaazaroiseof  any  of  tba  powers  of  this  Aot' 
I  cannot  bat  think,  andar  the  eironmatanoas,  that  it 
woald  be  Taej  undesirable  on  light  gronnds  to  dlatorb 
tUa  nnaaiBUty  of  deeision  apon  a  point  ooastantly 
arinaghi  piaotioa,  and  wbiah,  with  tha  single  example  of 
Latd  WaathDiy.  hi  Itiek«U  t.  The  MttropoUtan  Rmlaay 
Oompang  (12  L.  1.  Bap.  N.  S.  75  ;  L.  Bap.  2  H.  L.  201 ; 
38  L,  J.  205,  Q.  haa  been  apiooTaa  of  on  general 
graanda  by  alaioBt  all  tha  jnfgaa  who  had  taken  pirt  in 


aUe  damage  to  oome  wtthin  the  itatote;  and, 
as  regards  this  pointy  it  ia  sobmitted  that 
the  learned  Baron^  observations  on  that  part  of 
the  ease  are  otnreot,  and  are  supported  by  the 
anthorities  referred  toia  his  judgment.  There  waa 
here  no  eridenoe  of  ai^  aotioiuutile  damage.  The 
court  below  lus  put  an  erroneoos  oonstraotion  on 
the  award.  A  riparian  owner  ia  enttUed  to  remove 
^oals  from  a  nver,  and  there  is  nothing  in  the 
award  to  slraw  that  there  has  been  any  interference 
with  the  bed  of  the  rirer. 

ifaniety,  Q.C.,  and  L,  Cave,  Q.C.  (Bidder,  Q.C.. 
with  them)  for  the  .plaintiffs. —No  notice^  of 
appeal  has  been  giren  on  the  first  point,  bnt  it  is 
admitted  that  Be  Dare  VaUey  BaUway  Company 
{tibi  tup.),  is  an  authority  to  show  that  the  umpire 
had  power  to  state  a  special  case.  The  substantial 
question  is  as  to  the  right  of  the  pluntiff  to 
reoorer  damages.  The  award  is  primd  facie 
eridence  that  the  plaintiff  has  sustained  damage 
that  is  aotionable.  [Juau,  M.  B.— The  umpire  s 
award  ia  eridoioe  the  amount  of  damage  bat 
not  of  the  faots  contained  in  the  award.]  Tho 
umpire  has  found  that  the  damage  wascaosea  by  the 
removal  of  sho^s.  by  which  he  meant  shoals  iniioh 
had  formed  a  part  of  the  natural  bed  of  the  river. 
Lastly,  it  is  contended  that  actionable  danu^  is 
not  necessaiT  under  the  special  Act.  The^  cited 
the  CaUdonian  BaUway  Company  v.  Ogtlby  (2 
Hac.  Sc.  Ap.  229).  and  the  Dnke  of  Bucdmck  v. 
The  Metropolitan  Board  of  WorJee  (L.  Bep.  3  Ex.. 
306 ;  18  L.  T.  Bep.  N.  S.  906 ;  37  L.  J.  177,  Ex.) 

JissEL,  If  .B. — This  is  an  appeal  from  the  Com< 

anoh  deoiaiona.  But  it  waa  argued  on  the  part  of  the 
plaintilf  r  that  the  Lagialatiira  most  have  naad  tha  word 
'^damage' in  a  mora  extended  aenaa  in  tha  45th  seoUOB, 
ainoa  otbarwisa  that  aeotion  would  Iiave  given  the  owneM 
and  ooonpters  ot  tiie  land  mentioned  therdu  no  fnithar 
pxoteotiou  than  they  would  be  entitled  to  nadei  tha 
Lwds  danaas  Acts.  I  think,  howevai,  there  ate  two 
answers  to  that  ugnment :  Srst,  having  regard  to  Uie 
deeisioa  in  V.  I%«  IHracton  <tr  the  BruM  Dodt  Cam. 
pam.y  (12  Eaat  429),  and  tha  hingaaga  of  Lorda  Oiaa- 
worth  and  8t  Leonards  in  tha  Coladonton  itoiluKty  Coat* 
panv  V.  OgHby  (ubisup),  I  think  it  woald  be  an  argmiUdo 
qoeatlon  (and  that  iaaamaiant  for  tiiia  pnrpoae),  whether 
paiaona  who  have  righto  in  xeapeot  of  a  pnblio  road  or  a 
pablia  river,  the  same  in  winslDk.  bat  diliiioBt  ia  da> 
gxaa  from  other  peo^  oonld  oUm  eompMiaatioa  nnder 
the  lAnds  Clansos  Act  for  damaga  ^ther  to  one  at  tha 
other  which  was  aathwised  1^  Aot  of  Parliament ;  and. 
aeoMidly,  the  eompaouaiioit  jgiTeB  hj  tha  45th  ahwiaa  of 
theDialnafe  Aot  is  qnito  dilerant  bom  that  glvw  hy 
tha  Laada  Olanaaa  Aet  Jm  the  lattor  ease  eempsnaa 
tioo  ia  given  onoe  for  all ;  wharaaa  in  tha  former  oaaa  it 
is  to  be  given  '  from  time  to  tioa ;'  the  reason  for  wUoh 
no  donbt  was,  that  as  the  only  damage  that  ooold  aooraa 
to  the  loww  laada  from  tha  iovioTed  dcalnaga  of  tho 
nppar  would  be  at  flood  times.ltwoaUbeimpaaBiUa.or 
at  least  diffloult  to  aatimato  tha.  damage  imspt  whan  the 
floods  hiwaned.  Thaaa  reasons  appear  to  ma  aatiafkc- 
torily  to  aoooont  for  tha  introdaettoa  of  Hm  spaidal  elaim. 
without  anppoaing  that  the  Lagialafcnre  latanded  to 
enhoge  the  aubieot-mattar  of  oompensatitnL  Bidaed. 
looking  at  tha  objaot  of  the  Aet.  lAioh  was  for  tho 
more  affiactual  dnwaage  of  a  large  tiaot  of  ooontoy, 
iriilehlBexpready  stated  to  he,  aaitmaaifisotly  was,far 
tha  pnUio  bmaAt,  it  ia  difficult  to  mqipeee  tiiat  the 
Legislature  intanded  that  tha  oommiasionara  in  tha  oze- 
oatim  of  their  dntiea  should  be  hampered  by  oUlma 
for  oompenaation  in  respect  of  aoto  iraioh  tha  riparian 
pnmriettns  had  a  common  law  right  to  do  with  iss- 
puiuty  ;  and  if  the  Leglalatura  Iiad  any  anoh  intantioB  it 
ia  strange  that  they  ahould  have  need  lannaca  wUoh 
had  already  at  that  time  aoquirad  by  jndioml  dadaion  a 
moralimitad  sense.  In  my  judgraent,  therefore,  tha  flret 
point  oogfat  to  be  deeldad,  if  it  shoi^  be  naoeaaaiy,  ia 
£^  ^the  d-i-da-ft/-,,,,  by  G OOg  IC 
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XDon  Flew  DivisKm  umdving  not  onW  the  deoiaion 
in  thu  oue.  bnt  alio  a  deflunn  ci  the  Gout  of 
Common  Keas  on  demoner  some  time  ago.  In 
aooordanoe  with  the  povrer  ooniiBiTed  on  na  by  the 
Jadicatore  Aots,  it  will  be  better  to  decide  the 
qoestion  nised  b  j  the  demTurw  aa  it  it  were  now 
before  us  npon  appeal;  anditiathemOTedesiiable 
beoaose  the  same  qnestion  is  raised  by  the  de< 
mnrrer  as  br  this  appeali  so  that  it  is  impossible  to 
deal  witii  tne  (me  without  dealing  also  with  the 
other.  Now  the  qneation  on  demnrror  was  in 
snbstanoe  this,  whether  nn^  Uie  powers  of  the 
Lands  ClanaeB  Cmuolidation  Act  1845,  an  arbi- 
trator has  power  to  state  a  special  oase  for  the 
cpiiuott  ot  a  sQperior  ooort.  The  Goort  of  Com- 
mm  Pleaa  held  that  he  had  not.  It  is  said  that 
no  BDoh  povvr  is  ocmferred  under  the  Common 
I«w  Fnwednre  Aot  1845.  The  present  qnestion 
doubtless  tmms  first  on  the  oonstrootion  of  the 
Aot,  and,  secondly,  what  has  been  done  with  re- 
feroice  to  the  coostrcotion  put  on  the  Act.  No 
doubt  under  the  words  of  the  Common  Law  Fro- 
oedure  Act  1854,  sect.  5,bT  which,  if  at  aJl,  the  power 
is  giren,  there  is  some  diffical^,  as  it  refers  ap- 
paraitly  only  to  arbitrations  by  db^ctioii  of  a  ooort 
or  judge,  or  by  consent.  Bnt  on  the  other  hand  it 
certainly  would  be  remarkable  that  a  large  doss  of 
arbitrations  should  have  been  omitted ;  and  if  we 
oan  conaiatently  do  so  we  ought,  I  think,  to  bring 
these  submissions  within  the  purriew  of  the 
enactment.  I  have  already  raven  my  views  on  the 
mfajeot  in  Sarpu'a  ecus  <«ot  tm.),  and  will  not 
aomrqwat  them.  It  iainuoh  to  be  regretted  that 
tniB  Coiut  of  Oommon  Fleaa  in  deciding  this  case 
wm  unaware  of  the  Dare  Vatt&y  etue  (vH  «up.), 
where  Hht  Ghanceiy  Court  of  Appeal  oonnrmed  the 
deoiaion  of  James,  V -C,  that  an  arbitration  under 
the  Lands  Glauses  Consolidation  Aot  1845,  was 
within  tiie  proTisions  of  the  Common  Iaw  Frooe* 
dure  Act  1854,  sect.  5,  as  to  arbitrations  by  consent. 
Against  that  deciuon  we  have  reaUy  nothing  bat  the 
deoisioa  of  the  Court  of  Common  Pleas ;  uerefOTS, 
as  an  authority,  we  oaght  to  decide  aninst  the  latter 
court,  and  foUow  the  judgment  of  a  oo-ordinate 
oonrt  ffiven  in  the  Dture  V<dley  case  {vhi  nip.), 
which  ust  dedsiou  I  was  in  ignorance  of  when 
Sarpei'M  cote  {vhi  tup.)  was  before  me.  I  do  not 
intend  to  say  that  we  are  always  bound  to  follow 
the  decision  (tf  a  oo-<»dinate  court ;  still  there 
urasfe  be  strong  reaaons  fbr  disregarding  it,  and  no 
andh  reasons,  so  faraa  I  oan  se^  exist  nere.  The 
nexs  point  is  one  of  great  importsjioe,  viz.,  whether, 
having  regud  to  the  terms  of  the  local  Act,  the 
damage  for  which  a  plaintiff  is  entitled  to  re- 
oorer  is  for  acdmuble  damage  only,  or  inolndes 
an  loBB  whether  actionable  or  not.  Now  the  words 
of  this  particular  seotaon  are  really  un^Btinguish* 
able  from  the  words  of  other  sectioiiB,  the  oou- 
atruotion  of  which  has  been  astablisfaed  by  a  long 
duon  of  decisions.  When  I  oome  to  look  at 
ebrasee  44  and  45,  I  find  that  they  are  what  are 
termed  landowners'  clsnses,  that  is  to  say,  clauses 
fnit  in  bv  opposing  landowners  for  their  protec- 
'  tion ;  ana  if  the  Imdowners  coold  have  indnoed 
the  Lef^slature  to  give  lai^^  powers  d  oompeu- 
aation  thoy  would  natnrally  (knowing  aa  ihey  did, 
tha  deoiaimis  on  the  subject)  have  taken  care  to 
make  the  intontion  of  clansea  in  thdr  own  favour 
cdear.  IwillrefferonlytotwoofAededsionawhiah 
.  are  referred  to  by  Amphlett,  B.,  in  the  court  below 
{The  New  Biver  Company  v.  JoJumm,  2  B.  &  E. 
445;  29L.  J.93,KLG.i  voAEaUT,  The  Mayor, 


^c,  o/Brutol,  86  L.  J.  110. 0.  P. ;  L.  Bep.  3  0.  P. 
322 ;  15  L.  T.  Bep.  N.  8.  572).  In  The  New  Biver 
OomjMwy  V.  Johneon  (t^  *»p.),  which  arose  under 
the  waterworks  Clauses  Act  (10  &  11  Yict.  &  17) 
theworda  were  "that  in  the  exercise  of  the  powers 
oonferred  l^the  Act  the  undertakers  shall  do  as 
little  damage  as  can  be,  and  shall  make  full  com- 
pensation  to  all  parties  interested  for  all  damwe 
anstained  by  them  through  the  exercise  of  auui 
powers."  fii  Hall  v.  The  ifaiyor  Sro,,  of  Bristol 
lubi  tttp.)  which  was  decided  under  the  Public 
Health  Act,  the  words  were:  "that  full  com- 
pensation shall  be  made  to  all  persons  sns- 
taining  any  damage  by  reason  of  the  exerdso 
of  any  of  the  powers  of  thla  Act."  In  both 
theae  oaaea  it  waa  definite  decided  that  the 
right  to  oompensation  was  nmited  to  actionable 
damage,  and  that  being  so  the  qnestion  haa  been 
^rly  decided,  and  I  should  have  no  doubt  at  aU 
on  the  sofajeot  were  it  not  that  two  of  tiie  learned 
judges  in  the  court  below  appear  to  have  arrived 
at  an  opposite  oonclusion.  Xt  is  said,  why  then 
are  these  words  inserted  at  all  F  I  think  there 
are  two  answers,  me  that  the  time  is  enlar^^ 
the  other  that  too  much  efEeot  must  not  be  given 
to  mere  repetitions.  Next  if  the  damage  most  be 
actionable,  is  there  any  such  damage?  No  dis- 
pute arises  as  to  the  law.  Biparian  proprietora 
are  entitled  to  remove  oaaoal  ODitmctions  as  dis- 
tinguished from  the  natural  bed  of  the  river. 
The  only  diapate  is  as  to  the  ctmatmction  of  the 
award,  mid  as  regards  that»  I  differ  from  the  oon- 
atmction  put  on  the  award  fay  all  the  judges,  and 
am  of  opmion  that  that  fac  whidh  the  arntrator 
intended  to  award  compensation,  was  damage 
oaoaed  by  the  removal  of  sboala.  Now  is  that 
actionable  damage?  It  was  not  disputed  that 
riparian  propriet(»s  not  mily  may,  but  are  under  a 
Ifabilitr  to  remove  suoh  enoalB;  if,  therefore,  I 
am  rignt  as  to  the  oonstmction  erf  the  award,  there 
is  no  actionable  damage.  The  jodgmoat  of  the 
Common  Pleas  must  therefore  be  reversed.  As 
r^ards  costs,  the  ooata  in  the  court  below  and  in 
this  court  will  follow  the  suit;  bnt  as  to  the 
demurrer  we  think  there  ongfat  to  be  no  costs. 

ExLLT,  C.B, — I  am  of  the  same  opinion.  The 
oase  oomes  before  us  in  rather  a  oompliooted  form. 
The  action  is  on  an  award  under  the  Lands  Clattses 
Consolidatioo  Aot  1845.  The  oase  proceeded  to 
trial,  and  a  verdict  was  evantna^  entoad  for  the 
plaintiffs  ftg  1101.,  the  amoont  of  tiie  award,  bnt 
leave  waa  leaerred  to  the  defendanfca  to  more  to 
enter  a  nonaoit  or  verdict  for  them.  ^Hie  qnea- 
tkm  whether  tiie  jndgment  was  right  depends  on 
whether  the  award  is  valid.  That  throws  ns  baok 
to  the  question  whether  the  arbitrator  had  juris- 
diction to  make  the  award,  and  that  agiun  throws 
us  bock  on  the  itociBion  of  the  Court  of  Common 
Fleas  npon  the  demurrer  to  the  seoond  plea.  No 
appeal  has  been  brought  from  that  decision,  but 
we  deem  it  expedient,  under  the  powers  which  we 
possess  under  the  Jadicatnre  Acts,  to  consider 
whether  or  not  the  demurrer  should  be  idlowed. 
That  question  turns  upon  sect.  5  of  the  Common 
Law  Procedure  Aot  1854.  I  may  observe  that, 
apart  from  the  dedaicms,  the  arlntration  aeema  to 
me  to  b^  fay  the  effect  of  aeot.  26  the  Lands 
Olanaes  GonBoUdati<m  Aot  1845,  an  arbitration  bj 
oonaeut,  the  ctaimants  and  Aa  oommisBioners 
having  each  apptnnted  an  arbitrator,  instead  of 
the  oommissioners  having  exposed  themselvM  to 
an  app<rintment  the  claimant  a'  ' 
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anpoiatment  of  am  M-bitrator  being,  bj  Hie  terms  , 
of  Mot.  2S,  a  sabmiaaion  to  arbitration  on  tJbepart . 
of  the  part;  by  whom  theoanse  is  moda.   I  Hhould  ; 

therefore,  wpaxt  baa  £he  daoinona,  the , 
mitratiini  wai  vrithia  aeot.  6  .of  the  Gomiaaii ! 
Iaw  PAMednre  Act  ISS^aad  this  Tifiw  !■  oonfirmad 
hvBeJkinVaaufBaibBagiubima,)  ThisAtoott 
wpoaes  of  Uio  fimt  deduaii  of  the  ooort  hdow, 
vhioh  we  are  oompelled  to  OTermle.  The  ^nestifm. 
ia  atill  kit  c^ien  wnetherthe  demarrer  having  beoi 
Mt  aiide  and  OTerrokd,  Uie  Ooort  of  Coaimao 
Fkas  were  right  in  the  jadgmant  given  on  the 
QMcial  case ;  and  we  think  it  r^t,  in  order  to 
aToid  fntore  litigation,  to  give  oar  deoiaion  npon 
the  special  case.  The  qnestion  raiaed  by  the 
meoial  case  renders  it  neoeaaaiy  for  us  to  look  at 
the  lazwnage  of  the  award,  and  to  see  whether  the 
plaintin  is  entitled  to  judgment  for  the  anm  of 
IXOZ.  That  depends  entirelv  on  the  nature  of  the 
damaoe  which  the  plaintin  has  anatained.  Now 
by  a  fong  aeries  of  dectsions  it  has  been  dsar^ 
eatahliahed  that  the  claim  must  be  Umited  to 
damage  whicA,  bnt  for  the  power  conferred  by  the 
Act  ot  Parliament,  woold  oe  ■^fcinnf^ia  Jm  the 
damage  done  here  actionable?  It  ammtm  flmn 
the  special  ease  that  the  damwe  maj  haTe  aiiaea 
from  four  different  canaea.  fHia  Lonuhip  referred 
to  the  apeoial  eaae  lUready  aet  out]  II  the  finding 
o(£he  arbitrator  had  been  that  the  damage  leaolted 
from  all  three  caoaes,  then,  inaamnoh  aa  two  of 
them  wonld  be  actionable,  were  it  not  for  the  Act, 
the  ohumant  woold  be  entitled  to  recover.  But  if, 
dn  the  other  hand,  it  tnms  out  tlwt  the  oanse  of 
iiynry  in  confined  to  one  species  of  damage  on^, 
nunely,  the  remoral  from  tne  river  of  the  aboab, 
then  the  qaeation  will  arise  whether  damage  so 
cooasioned  is  actionaJile.  All  that  Uie  arbitrator 
aays  is  that  damage  was  oansed  "  by  ^e  removal 
from  the  river  of  ehoals  formed  therein  by  gravel, 
aoil,  and  other  materials,  which  from  time  to  time 
lad  bean  bnmght  down  1^  tribatoriea  ol  the 
aud  vivor,  near  the  oimllnapoe  thorewift  d  the 
tribntariea."  We  all  aoree  that  if  the  bad  of  the 
zzver  had  been  diatnnied,  it  would  have  bean 
actionable ;  bat  doea  the  finding  of  the  nmpire 
amoont  to  andt  a  atatement  P  1  am  dearly  of 
cmnion  that  no  oonoloaion  of  thia  Idnd  can  be 
drawn.  H  the  arbitratcv  had  maant  na  to  infer 
tliat  the  bed  of  the  river  had  been  dbtorbed,  or 
tittt  the  Bhoala  had  become  part  of  the  river  itaelf, 
why  did  he  not  expreaaly  aay  soP  Instead  (d 
thatlie  has  made  nse  of  langdage  which,  to  my 
mind,  ia  quite  nnambiffoona.  ulian.  laatly,  was 
the  damage  oansed  sol^  by  the  removal  cd  the 
ahoals,  or  partly  by  the  removal  of  aneb  ahcala 
and  partly  by  other  oanaesf  I  leave  the  weir 
altogwwr  onb  of  conaideratian,  -beoaose  no  damage 
«aa  caused  by  ita  temovaL  Now,  the  langoage  of 
the  awaid  ia  to  my  mind  dear  aa  to  how  the 
daniaaa  waa  oooauoned.  3Sie  ampiva  haa  foimd 
that  there  wa^  no  saffiaeut  evideooe  before  him 
to  enable  him  to  determine  one  way  or  the  other 
wheHier  the  aaid  works,  azohiaive  of  the  removal 
ol  thei^oala,  oanaed  the  fivm  on  the  oooasion  of 
tiie  flnodinga  to  be  flooded  to  a  greater  extent  or 
f<tf  a  longer  period  of  time,  or  to  be  more  damaged 
than  it  otherwise  wonld  have  been.  What  ia  the 
xneaning  of  that  P  Why,  that  there  ia  no  soffi- 
4iient  endenoe  to  fflnble  him  to  determine  whether 
the  damagB  waa  oceaaiimed  otherwise  than  by  the 
removal  of  the  shoals ;  in  other  words,  it  amonnts 
te  an  allocation  that  the  luooval  of  the  duMla 


alone  caused  the  iinaty,  and  that  tbara  was  no 
evidence  to  aatisfy  him  that  any  other  cause  or 
causes  oontribated.  It  mnst,  therefona,  be  takoa 
that  the  damage  waa  adely  oaoaed  by  tha  renuml 
<rf  the  ahoals ;  and  the  law  ia  well  established  that 
a  jripariaa  owner  may  remove  ahoals  firam  a 
navigable  river,  «o  long  as  he  takes  care  not  in- 
jarioualy  to  aflbot  tiie  navigatifa,  without  hi^ag 
liable  to  an  action.  I  therenra  oome  to  the  ooar 
clusioo  that  the  plaintiffs  are  not  entitled  to  the 
compensation  which  has  been  awarded  to  them  by 
the  nmpire. 

MitbLTSH.  L. J. — ^I  am  of  tiie  same  opinion.  With 
reference  to  tiie  qneation  whether  an  arbitrator, 
under  the  Landa  Olanaes  OonsoLidation  Act  1845, 
has  power  to  state  a  special  oaee,  I  should,  if 
there  had  been  no  deoiaions,  have  thooght  it 
open  to  some  doubt,  bat  considering  the  aotbt^ 
nties,  there  can  be  no  dodbt  at  all  on  the  aufajeot. 
The  point  waa  first  raised  before  Jamos,  L.J., 
when  Yioe-Cbanoellor;  his  decision  was  that 
the  arbitraior  had  such  a  powtt-,  and  was  affirmed, 
on  appeal,  by  the  Lords  Justicea.  We,  therefore, 
ahoud  not  oe  jnatifiad  in  ovecruling  it  now. 
^d  the  dedaimt  in  Be  Dan  VaJley  Oompany 
Ouhi  tup.)  been  lwoi#it  to  the  notice  vi  Um 
Court  of  Oonmum  Pleaa,  1  feel  no  donbt  iSidr 
deoiaion  on  the  demurrer  would  have  been  dif- 
ferent. The  Mrbibator,  therdbre,  having  power 
to  atate  a  neoial  case,  I  agree  with  Mr.  Heraofadl 
that  the  defendants  are  entitled  to  have  a  verdict 
entwed  for  t^em  on  the  plea  of  no  such  award. 
Bnt  Kr.  Hersohell  and  Mr.  Maniaty  both 
thooght  it  proper  that  we.shonld  goon  to  conalder 
the  merits  nnoer  the  powers  conferred  on  na  by  the 
Judicature  Aeta.  Toe  first  question  that  arises  is, 
whether,  aooording  to  Uie  ccmstraction  of  sect.  45 
of  the  Airedale  Dninage  Act,  the  plaintiff  is 
entitled  to  compenaation  for  aicta  done  whether 
actionable  or  not.  My  opinion  is,  that  he  is  oidy 
entitled  tor  acto  done  fay  canaaa  whidi  are  aotion- 
aUe.  The  mument  fw  the  plaintifib  waa  baaad 
apon  the  dinnrenee  <^  sect  4&  from  sect  43.  I 
therefore  took  the  opportunity  of  reading  sect.  44 
I  find  that  that  is  a  olaoae  relating  to  Biddlaa* 
down  landownno,  and  in  the  main  agreeing  wifih 
sect  45,  but  limited  to  actionable  daoMge,  the 
words  being,  *'  whether  the  lands  injoriouaity 
affected  be  within  or  without "  a  oertun  area,  the 
worda  "injariously  affected"  being  the  very 
words  whidi  in  sect.  68  of  the  Lands  Clauses 
Act  have  been  considered  decisive  of  the  question 
whether  damage  without  l^;al  injniy  can  be  ooosi- 
dered  the  subject  of  compensation.  T  think  it  dear 
therefore  that  the  pluntiff  can  only  recover  for 
damage  which  but  for  the  Act  would  have  been 
actiouJite.  Then  comes  the  qnestion  raised  by  the 
award,  whether  the  removal  of  ahoata  ia  actionable  P 
With  all  defbrenoe  to  the  court  below  I  have  no 
doubt  it  ia  not,  In  ocorae  of  time  shoala  nuj  no 
donbt  beomne  part  of  tha  bed  of  a  river,  in  whidt 
oaae  it  would  oe  actionable  to  remove  them;  bnt 
ao  long  as  thcry  oontinne  in  the  shape  of  sboala 
tb^  may  dearly  be  removed.  Sach  removal, 
therefore,  ruA  being  actionable,  has  there  bean 
any  damage  in  raapeot  of  any  other  matteraP 
The  umpire  says,  as  to  that,  that  there  is  no 
soffio-ent  evidence  to  find  ime  w^  ac  the  otiur. 
That  being  so  the  judgment  of^  tin  Oommmt 
Pleas  Divisiim  must  oe  reversed. 

PouxKK,  B.— Aa  retards  the  first  point,  had 
the   matter  been  res  nova^^X,  shenld.hare 
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liked  to  hsn  had  it  fbrthw  argsad;  bafc  Ae 
drabion  in  £«  Dora  roOey  Airilway  OoMpcMsr, 
(«&»  «np.)  is  bindioff,  and  tna  cmmmoioe  of  thait 
derasion  ii  shown  t>j  the  ease  of  Ao  JhJe*  ef 
BuedouA  y,  M^ropoUiim  Board  of  Worha  {uU 
Mp.)  Aa  to  th«  othv  point  I  agne  with  the 
nab  of  the  ooort.  JM^^fmrnU  rmmaei. 

Solicitor  for  the  ghintiffs,  Boteoo,  and 

Co.»  for  Jflfara,  Taj/hnr  and  LUfU,  Bradford. 

Solieitoialarthe  defendant^  PkOpt  and  Bidg- 
wick  for  Broun,  Skqiton. 


HIGH  COURT  OF  JUSTICE. 

OHANCBBT  DIVISION. 
(Before  Yioe-Chancellor  Bacox.) 
Wedneaday,  3£ay  24. 

  Wbst  v.  OKB.(a) 

WiU — Ooit*truetion — Qifl  aubttiiiUionai  or  Ori- 
ginal— Member  of  a  d<u»  dead  at  the  date  of  the 
wiU — Qiji  to  the  igme  of. 

A  teatator  directed  hia^  inutee,  after  the  deaXh  of  kit 
101/0,  to  divide  hie  reeiduary  catate  equally 
amongat  '■  auch  of  the  children  of  my  late  aiatere 
Margaret  and  Mary  aa  ehoR  tiennve  my  aaid 
wife.  .  .  .  b%U  tn  caee  any  of  aueh  efciZdrm  ahaU 
he  dead  at  my  deeeaae,  leaving  lawful  isaue,  then 
I  direct  thai  eueh  iaaue  ahaU  take  the  ahare  of 
their  deeeaeed  parent,**  and  if  more  than  one,  m 
egnal  aharu.  The  teaiatora  eitier  Mary  had 
two  doMghUn t  oineamvie^thete^aior,iheo&ar 
weu  decM  at  the  date  of  Ike  wSl,  but  left  iaanct  aim 
of  %ohtm  mrviced  the  tettaior. 

Hddf  that  the  gift  to  the  iaatte  of  the  deeeaaed  children 
cf  the  teatator'a  aiaiera  v>ae  not  original^  but  aufr* 
ttitttiiontU ;  and  ihaU  therefore,  the  iaem  of  the 
deeeaaed  daughter  of  Mary  took  no  intereat  under 
the  will. 

Hunter  v.  Cheshire  (i.  Eep.  8  07*.  App.  751 ;  25 

L.  T.  Bep.  N.  8.  283)  foUotoed, 
BOBUT  O&K  died  on  the  5th  Jan.  1874,  having  by 
hia  will  dated  the  9bh  Aag.  1873,  devised  and 
bequeathed  all  the  reaidne  of  his  real  and  per- 
oonsl  eetate  nnto  and  to  the  nse  of  tmsteea,  their 
hurs,  ezecators,  administrators  ai^  assigns,  upon 
tenat,  to  permit  his  wife  Margaret  Orrtoocou[7^ 
fail  than  reaideooe  rent  fnot  and  wther  to  allow 
lua  said  real  and  personal  estate  to  remain  in 
Hue  same  state  in  whioh  the  same  might  be  at  his 
doeease,  orat  theirdiaGretkm,  to  sell  the  aaid  real 
«stata»  and  oonvert  into  mauef  sooh  part  ot  hia 
aaid  personal  esteto  as  should  not  consist  of 
money,  as  and  when  they  might  think  fit ;  and  the 
teetator  farther  directed  that  his  said  tmateee 
ahoold  invest  the  jproceeds  of  the  sale  of  any  real 
estate  and  conversion  of  personal  estate  in  manner 
therein  mentioned,  and  should  pay  the  income 
arising  from  his  said  residuary  real  and  personal 
estate,  and  tbe  investments  thereof  (sobject  to 
oertun  annuities)  to  his  wife  lfai|nrat  Orr  for 
liiis,  and  the  Will  then  prooeeded  in  ibe  words  fol- 
lowing : 

"And  after  the  decease  of  my  said  wife  I  direct 
017  said  trosteea  shall  pay  and  divide  the  oapital 
and  income  of  my  said  reaidnary  estate  nnto  and 
equally  amongst  snob  of  the  ehudren  of  my  late 
iistara  Ibigaret  and  Ibiy  aa  shall  sarvive  my 
■■MwifekMid  being  matoaahall  attain  the  age  of 
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twok^-one  jeiws,  or  being  femaba  ahall  attun 
that  age  or  manyondtf  that  age.  Bat  in  oaso 
any  ot  aadt  ohtldrea  shall  be  deu  at  my  decease 
kaviog  lawful  issne,  then  I  direct  that  sadi  issne 
shall  take  ^and  if  more  than  one  in  equal  shares  aa 
tenants  in  common)  the  share  of  toeir  deceased 
parent." 

The  testator's  sister  Uargaret,  in  1805.  married 
one  William  Hiiren,  and  cued  on  tbe  23rd  Aog. 
182S,  having  had  several  children,  of  whom  two 
only  lived  to  attoin  the  age  of  ivrecty-one  years, 
namely,  Isabella  Uirrea  and  Mary  White  Mirren. 

On  the  2nd  Oct.  1845  Mary  White  Mirren  in- 
termarried with  Tluunas  West  and  died  on  the 
19tb  Jan.  1868,  having  had  issne  eight  children, 
six  of  whom  sorvived  toe  teetator  and  were  still 
living,  and  two  of  whom,  namely,  Daniri  Henry 
West  and  Frederick  Williun  Weet,  j  were  rsspoo- 
tinty  itt&nta. 

Isabella  Urren  intarmarried  witli  miBam 
Omnmings,  and  was  >tiU  living. 

In  Jan.  1876  an  action  was  commenoed  on  be- 
half of  Frederiok  William  West  for  the  admima- 
trati(m  ef  tbe  testator's  estete,  it  being  contended 
that Uieplaintiff and  tiie  other  children  of  Mary 
White  West  who  sarvived  the  testator  were  in  tub 
events  which  had  happened  absolntoly  entitled  in 
e^oal  shares  to  one  moiety  of  the  testator's  m- 
sidoary  estate  snbjeet  to  tbe  life  interMt  d  Mmt- 
garett  Orr  theron. 

The  defendants,  the  trustees  of  *he^  will,  da- 
mnrred,  on  the  gronnd  that  tbe  plaintifE  had  no 
interest  in  tbe  estate  of  the  testati^. 

Kay,  Q.O.  and  ifMld  for  tbe  demnrrer. — The 
gift  to  the  issne  of  deceased  (^dron  is  not  an 
ori|tinal  Iff  additafloukl  bat  a  -anbstitotioBarx  gifl. 
I»  la  not  a  gift  to  a  class  of  children  and  the  iaaue 
of  any  deoeaaed  ohild,  fact  it  is  »  gift  to  the  isano 
of  the  share  which  the  parant  WMld  have  taksn, 
and  it  is  settled  law  that  where  there  is  a  sabati- 
tntionary  gift  to  the  children  of  a  class,  no  ohild 
can  take  anleas  the  parent  waa  one  of  tbe  ominal 
class.  Farther,  the  words  **  sndi  children  "  can 
only  refer  to  tbe  class  previoosly  described. 
Here  the  pl^otiff*B  mother  was  dead  ab  the  date  of 
the  will,  and  therefore  oonld  not  be  one  ot  the 
original  class,  and  ther^ore  the  plaintiff  takaa  no 
interest  nnder  tbe  will.   They  cited 

Re  Hotehhiaa't Truite.h.  Sep.  8  Bq. 948; 

LoriHff  V.  Tlumaa,  I  Dr.  &  8n.  497 1 

Ohrietc^mwm  v.  NanUr,  \  Mn.  380  i 

B*tt»r  V.  OmnMHwy,  4  Onm,  70 ; 

Babergham  v.  HidsKalgh,  L,  Bep,  9  Ea.  895  ;  23  L.  T. 
Bep" N.  S.  214  ; 

JSwntarv.  OA««ktr«,  L.  Bsp.  8  Ok  App.  tSl;  I9L.T. 

Bap.ir.>.m 

SkR.  /oclbfOK and  C.P.JSaMm for  the  ^no- 
tiff. — 'Hbm  dootrineof  CArisfop^keFSonT.  Ifaylorimp^ 
has  been  doubted,  and  is,  we  snbmit,  ovarnilea 
ao  far  aa  the  words  '*  shall  happeii  to  die  in  nm 
lifetime  **  may  be  said  to  exolnoe  the  children  A 
those  dead  at  tbe  date  of  the  wilL  We  rehr  on 
Potter'a  TruaU  (Ii.  Bep.  8  Bq.  92 ;  20  L.  T.  Bep. 
K.  S.  64d),  which  was  followed  in  Adame  Adame 
(L.Kep.l4Kz.246;  27Ii.T.Bep.N.S.5I5).  Then 
the  words  "  soch  children "  do  not  mean  andi 
children  of  his  sisters  as  shonld  snrvive  him  (tJui 
testaUR-)  and  his  wife  and  attain  twent7*one,  ont 
mean  a  second  class,  who  shoald  r^reaent  the 
iasne  of  snch  children  of  his  sister's  as  should  die 
before  him.  It  is,  in  fact,  a  gift  to  a  second 
original  olass,  which,  with  tbe  first  elaas,  nadua 
ODaoompooxidclM..  '^^^<i^Cf<!9g Ic 


Wbsi  r.  Oaa. 
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Panona  r.  QuUifori,  10  Jar.  K.  8.  281 ; 
PhiUip*  T.  fMUM.  10  Jar.  N.  8. 1178 ; 
B4  ChtpwKM,  S8  BwT.  883 ; 

King  T.  ClMmlmd,  20  Bmt.  166;  on  ^p.  4  D*  a. 
*J.477.«0i 

Mb  T.  Adhciifi,  S  Bmt.  S06 ; 

B«  Ftmidbu'iTrutU,  26  Bmt.  268j 

(Mh tToOm. 8 aint.  860: 

3VM«<0A  T.  AMm  0  Btm.  an. 

Tha  Yicb-Chaitcxixob.— If  I  oould  nuke  a  new 
win  for  tha  tesUOtv.  I  might  be  able  to  decide  in 
fmnr  of  the  pliUnttff ;  bat  as  the  testator  has 
axpresaed  hioualf  in  lango^  which  is  perfectly 
intelligible,  I  cannot  take  into  aoooont  the  iiige- 
nioas  sngsestionB  that  have  been  adfanced  m 
behalf  oCtfae  plaintiff.  I  find  that  the  testator 
made  his  will  in  Aug.  187%  and  that  the  plaintiff 
claims  under  the  will  as  being  one  of  the  isstte  of 
a  danghter  of  the  testator's  sister,  who  died  in 
1868.  I  hare  heard  many  oases  cited  in  the  oonrse 
of  the  argnmenb,  and  I  think  it  is  to  be  regretted 
that  there  are  so  many  decisions  on  the  constroo- 
tkm  of  wills,  bat  the  roles  of  law  applicable  to 
wills  mnst  not  be  perverted  or  infringed  for  any 
reason,  uid  in  dealing  with  ea^  case  the  words  <m 
the  will  arc  the  mly  guide  to  the  judge.  Kow 
titttf  is  nothing  man  plain  than  that  you  cannot 
give  a  l^gaOT  to  a  dead  man.  The  words  of  the 
taabator  ue  dso  dlaar.  I  find  him  referring 
in  any  way  to  tin  death  of  llaiy  West,  and  I 
cannot  impate  to  him  the  knowledge  that  she  died 
in  1868.  His  intention  is  to  mvehis  property  to 
a  class  whioht  in  the  events  that  have  happraed, 
comprises  onl^  one  individual,  and  the  plamtiff  is 
not  that  individual  The  gift  ii  "  to  such  of  the 
chDdren  of  my  late  sisters  IfaviEaret  and  Mary  as 
shaU  survive  my  said  wifb.  and  being  males,  shall 
sttaintheage  of  twenly-oneyearSiOr.beLng  females, 
attain  tiiat  age,  or  many  under  ttut  age."  And 
then  he  goes  aa  to  say,  "  but  in  case  any  of  such 
children  shall  be  dead  at  my  decease  leaving  issue, 
then  I  direct  that  such  issue  shall  talce^and  if 
more  than  <me  in  equal  shares  as  tenant  in  com- 
mon)  the  ahan  of  their  deceased  parents  "—so 
that  the  testator  ia  ^MakiuK  of  perrou  whom  he 
anijpoied  to  be  than  alive.  That  is  tha  cUws  from 
wh^  the  root  at  the  phuntiff 's  title  is  derivedi 
bnt  if  at  Ihe  time  that  the  will  was  made  there 
was  living  only  one  child  at  testator's  sister  Kary, 
and  the  plainteff 's  mother  was  not  that  child,  how 
can  I  say  that  the  plaintiff,  and  the  persons  whom 
he  represents,  can  take  the  share  to  whidi  thkr 
mother  was  not  entitled  P  It  is  not  necessary  to 
consider  again  Chrittopherson  t.  Naylor,  or  the 
other  oases  which  have  been  cited,  exo^t  Hunter 
T.  OKeahiret  wha«  the  decision  turned  on  the  word 
"legatee";  bat  every  child  who  takes  under  a 
gift  to  a  class  is  a  legatee.  In  that  case  it  was 
decuded  that,  under  a  gift  to  the  children  of  any 
I^atee  who  should  die  in  the  lifetime  of  the  testa- 
tnx  leaving  children,  the  children  of  a  child  who 
wasdeadat  the  date  of  the  will  were  not  entitled. 
Tha  gift  in  diat  case  waa  van  shnilar  to  the  present 
And  bere  I  am  aaked  to  hold  that  a  gift  to  diildren 
who  were  snppoaed  to  be  alive  when  the  will  was 
made,  indo^s  a  perwm  who  cannot  aay  that  his 
mother,  when  living,  was  entitled  to  a  share.  The 
words  are  "to  such  of  the  children  as  shall  survive 
my  said  wife,"  so  that  it  is  impossible  to  suppose 
tmtt  the  testator  intended  to  include  children  who 
wore  thai  dead;  and  the  will  goes  on^  in  case  "any 


such  children "  shaU  be  dead  at  my  decease  leaT- 
iag  issue— ^ords  which  clearly  refer  to  the  dass 
first  mentioned — then  the  issue  are  to  take  the 
share  which  their  parent  would  have  taken.  The 
gift  to  the  issue,  therefore,  is  plainly  substitutional 
and  not  oriff^oal.  As  I  cannot  find,  therefore,  that 
this  plaintiff's  mother  took  any  share  or  interest 
under  this  will,  I  cannot  hold  that  he  is  entitled 
to  any.  I  decide  solely  upon  the  words  of  the  will, 
and  I  think  that  none  of  the  authorities  which 
have  been  referred  to,  except  Hunter  v.  Cheshire^ 
are  applicable  to  this  case.  I  must,  therefore^ 
allow  the  demurrer,  and  with  costs. 

Solicitor  txa  the  plaintiff,  If.  K.  Branitnd. 

Soludtora  for  the  defendants,  Jfoplas,  ZVakbl^ 
and  Off. 


JVtday,  JwM  16. 
HUBBABD  V.  AuxAin>EK.(a) 

Legaey  to  some  pernm  by  d^erent  imtruinente-^- 
JhimieaU  eo(UeU& — Evid4nce — AdmiuihUUjf  of 
—Qyttutaimialalwe. 

A  tetttUor  eaeoutti  hi*  will  in  dupUealt.  One  copy 
he  deposited  wUk  KU  UaAen,  the  otiker  he  re- 
tamed  in  hie  own  potteerion.  JJiervtardt  he  ffooe 
a  Ugaey  of  20001.  to  H.,  hy  two  eodicHe,  tohieh 
were  in  eaaetl^  eitnUar  terme,  but  were  exeenled 
ai  difforent  times  and  atteeted  hy  different 
tteeeee.  One  eodieU  wtu  attached  to  the  copy  tff 
the  wtu  dnoeited  with  the  hankere,  the  other  to 
the  copy  of  the  wiU  in  hie  own  poeeeaeion. 

Held,  tntU  evidence  woe  admietibie  to  ehow  thai  (he 
teatator  iaiendied  fle  eodieXU  to  he  du/pUeaU  ^ 

Held,  aleo,  (hat  H.  was  mtiXleA  to  oiJ^  one  legaeti 

of  20001 

Ok  the  11th  Dec  1863,  John  Bichard  Alexander 
duly  executed  hia  will  in  duplicate.  Oce  of  such 
wills  was  retained  him  in  his  own  possession* 
and  the  other  he  dwoaited  with  hia  agents  «id 
bankers,  Messrs.  Uackrell  and  Company,  in 
London. 

In  1865  the  testator  infbrmed  his  wife  that  ha 
was  desirous  of  leaving  a  lesat^  of  20001,  to  his 
brother-in-law,  and  that  in  ordor  to  carr^  out  his 
denre  he  intended  to  execute  a  codicU  in  dupli- 
cate in  the  same  way  as  he  had  executed  his  wiU. 
Accordingly,  he  obtained  from  Kessrs.  Mackrell 
and  Co.  the  will  deposited  with  them,  and  added 
to  the  fourth  sheet  thereof  a  codicil  in  the  follow- 
ing  words : — "  This  is  a  oodioU  to  tiie  forcing 
wOlof  me,  John  Bichard  Alexander.  I  give  ana 
bequeath  unto  my  brothor-in-law,  Captain  Henry 
Stewart  Beresfora  Hope,  Ihe  sum  of  20001.,  same 
to  be  ^d,  after  the  decease  of  myself  and  my 
sud  wife,  to  the  sud  Captain  Henry  Stewart 
Beresford  Hope^  or  to  soch  person  or  persona  aa 
he  may  by  deed  or  will  appoint.  In  witneaa 
wherem  I  have  herennto  est  my  hand,  this  8th 
day  of  Not.  1865.**  ^Hdsoodidl  was  duly  execatod, 
and  was,  togetlur  with  the  will,  shortiy  afterwards 
returned  by  the  testator  to  Kessrs.  HackreU  and 
Go. 

rpon  the  deaUi  of  the  testator  it  appeared  that 
the  last  sheet  of  the  will  retained  by  mm,  except  a 
small  portion  of  it  on  which  was  marked  a  cross, 
had  been  cut  away,  and  on  the  back  of  the  third 
sheet  thereof  vras  the  fbUowing  ni«n<»andtim,  in 
the  handwriting  of  the  testator      Notice.  The 


(•)  s«p6rti«trH,i>.TBum,b«« 
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Iialf-Blieet  muked  X I  oat  ont,  u  I  had  made  a 
miBial»  Id  copTioff  the  foUovinff  oodioiL-^OBX 
B.  Albxasdeb.*'  Immedu^e^btiowaaohinemo* 
randBm  there  was  written,  in  the  testator's  hand* 
miting,  a  oodicil  in  predselj  the  same  words  and 
figures  as  the  oodicil  abore  set  oat.  »oept  that  it 
bora  date  the  11th  Sept.  1867.  instead  of  the  8th 
2ToT.  1866,  and  wan  attested  bj  different  wit- 
Besses. 

On  the  death  cS  the  testator  Captun  Hope 
clumed  to  be  entitled  to  reoelre  two  legacies  of 
20001.  each  on  the  death  of  the  testator's  widow, 
and  tiierenpon  this  snit  was  instltated  to  ad- 
minister the  testator's  estate. 

With  respect  to  the  second  codioil  the  following 
fividenoe  was  giTen  John  Kendall,  a  st^itor, 
one  of  the  attesting  witnesses  to  it : 

I  WM  w«U  awniuTitwl  with  th«  testator.  On  the 
VA  Bept.  1867.  he  and  I  wen  fliUng  ttviOer  in  the 
wMt  cf  Izdand.  He  askad  ms  on  that  nnnssinn  to 
•ttestaeodidltohiswiU,  whioh  be  titea  prodnoad,  and 
I  oonaotttod  to  do  so.  I  did  not  ftot  prof  MtuoaaUy  on  his 
bdwlt.  Ididnot  zMdtheeodioO,  but  ha  oertoblydid 
■mUon  flut  it  wu  a  dnpUoat*  of  one  which  he  had  ez- 
•enied  in  Eagjand,  and  tih«.t  he  wiahnd  to  attaoh  13ia 
■HMeodieQtohiBown  daplioateocOT  of  thewiU.  The 
date  cf  muoatitm  was  iaHttod  1^  bm  or  aadar  nj  direo. 
tioo.  I  am  positire  that  the  tmUtar  intended  tha  oodioil 
to  be  Mrdbr  a  dupUo^  oopr.of  the  <as  wbkh  be  had 
pnTionalj  aueated. 

Both  the  dnplicate  will  and  the  two  codicils  had 
been  admitted  to  probate. 

Sddit,  Q.O.  sad  Pemberton,  for  the  plaintiffs, 
contended  that  the  e'ndence  of  Kendal  was  adnus- 
sible  to  show  that  the  testator  intended  the  second 
codicil  to  be  merely  a  duplicate  of  the  first,  and 
that,  therefore,  the  legatee  was  entitled  to  one 
k^Mj  only. 

PheoTf  for  the  l^jatee,  atvned  conbra,  that  the 
eridence  was  madmoaible.  Ihe  ooort  oonld  onlj 
look  at  the  docoments*  and,  finding  two  oodioils, 
with  diffarei^  dates  and  different  attesting  wit- 
neasea,  most  bold  the  legacies  to  be  onmiwitiTe. 
^le  fidkwing  aatiiorities  wera  referred  to : 

WaMnT.  O'Leafy.L.Itop.  7Cai.App.448{1  . 
RiuieU  T.  Diektonj  4  H.  of  L.  Oaa.  208 ; 
WKvU  T.  WKvUt  t.  Bep.  17  Eq.  50 ; 
Martin  r.  Ifriniwater.  2  Bm^t.  21S ; 
T.  Bharp,  1  Kr-  A  E-  58». 

8ir  H.  Jackaon  and  llacnaghien,  and  Qrenrride, 
wlw  appeared  fw  other  parties  interested  nnder 
Ae  wifl,  and  B^by  (fbr  the  Attorney-General), 
took  DO  part  in  the  argaments. 

The  Vick-Chakcellob.— Both  the  roles  laid 
down  in  WQv»t  t.  O'Leary  (wp.)  are  very  dis- 
tinct, and  the  antiuxities  whioh  haTO  been  cited 
an  merelv  illaateatioiis  of  them.  All  I  have  to 
eoaMder  here  is  whether  these  two  codicils  are 
different  inatnunente.  Now,  what  are  the  facts  P 
[His  Lordslup  stated  them.]  The  testator  exo- 
onted  his  will  in  duplicate,  and  we  hare  it  in 
erideaice  that  at  the  time  he  executed  the  second 
oodknl  he  stated  to  Mr.  Kendall  that  he  intended 
it  to  be  a  dnplicate  of  the  codicil  he  had  proTiously 
executed  in  England,  and  to  attaoh  it  to  the  doph- 
cate  copy  of  uie  will  in  his  itossession.  This 
eridence  nas  been  objected  to  as  inadmissible,  bnt 
in  my  c^inion  it  is  properly  receivable  to  ascertMo 
whether  the  two  codicils  are  different  instmments, 
althon^  it  is  not  admissible  for  the  purpose  of 
construing  the  intention  of  the  testator  as  ex- 
pressed in  the  instruments.  It  is  proved,  there- 
lOKf  that  the  testator  intended  the  second  codicil 
to-be  a  dni^cato  of  the  first.  lamd  (qunion. 


[Ohak.  Drr. 


therefore,  that  the  two  codicils  are  not  separate 
and  distinot  inatraments.  There  will,  therefore, 
be  a  declaration  that  the  legatee  ia  entitledto  only 
one  legacy. 

Solioiton  for  the  phuntifh,  MeyiuSl  and  P«m- 
ieriiM. 

S<^tor  for  Hr.  Hope,  3*.  Grdhame. 


Thurtday,  July  6. 

B«  East  Ivdu  Cotton  Aoexot  (f  OBDOOKni's 
CA8X).(a) 

Englieh  eompam — Foreign  shaniholder— Foreign 
SanJtrtu^ey — XaabUity/oT  eoUs  not  vroooUs  as  • 
liebt — Winding-up  oraer—Ordor  of  duekarge — 
Conirtbuiory, 

A  foreign  shareholder  in  an  EnaUtk  eompaay,  toho 
goes  inio  liquidation  before  me  commencement  of 
the  Kinding-iM  qf  the  eompaiMf  and  afUirwairde 
obtotns  Am  order  of  ditcharge,  wU  neoenheUet  be 
placed  on  the.littjpf  conMrnttories  qf  the  company 
if  his  liabUUy  in  retpect  of  caUe  on  hit  eharee 
toot,  ai  the  ivine  of  hit  UquidaHon,  a  UahiUi^ 
inoa'pahle  of  eriimationfor  the  purpotet  of  proof. 

Monox. 

The  East  India  Cotton  A^enor  Company  was 
incorporated  and  registered  m  England  in  Nov. 
1861,  with  a  nominal  capital  of  500.0001.,  divided 
into  50,000  shares  of  101.  eaoh.  The  object  of  the 
company  was  the  carrying  on  a  oommission  agrauiy 
and  general  trading  in  Indian  cotton  produne  to 
be  procored  as  £f  aa  poe^la  dueot  fnnn  the 
proonoera  in  the  interior  of  India. 

In  or  about  the  year  186S  one  Ardaser  Corrot- 
jee  Fardooniee  took  100  shares. 

On  the  12tii  Oct.  1866,  resolutions  were  passed 
in  Bombay  nnder  the  Aot  XXVni.  of  1865  of 
India  to  wmd-ap  Pnrdoonjee's  affsira  under  mar 
nsoement. 

la  Oct.  1868  Fardooijjee  obtuned  bis  discharge 
under  the  24th  section  of  the  Act  XXVIIL 1865. 

Between  tliese  dates,  tie.,  in  July  1867*  the 
East  India  Cotton  Agency  Company  was  ordered 
to  be  wound  np. 

The  ofiSdal  liquidator  now  moved  that  the  name 
of  Ardaser  Onrsetjee  Fordoonjee  might  be  placed 
on  the  B  list  of  oontribatories  for  100  shares. 

Kay,  Q.O.  and  Ourns  toe  the  motion.— Aa  to  the 
liability  of  the  Indian  sharduiIderB  in  thia  oomr 
pwiy  tnere  can  be  no  doubt,  for  the  court  hu 
already  decided  upon  the  liMnliW  of  the  Indian 
shareholders  to  contribute :  (£«  JBatt  India  Ootton 
Agency  Compamy  {Sand't  ease),  32  L.  T.  Bep.K.  B., 
2^.)  The  prooeedings  in  bankruptcy  have  not 
done  anything  to  relieve  (he  ahareholaers  of  this 
liability : 

FiMMciol  Corporation  t.  Lemrenet,  L.  Bsp.  4  C.  F. 

7S1. 

E.  Cooper  WHUt,  for  Fordooigee.— T^only 
qnestion  is,  whether  the  24th  section  of  XXYIII. 
Act  1865  of9ndia  does  not  relieve  the  shareholder 
from  his  liabQity.  The  dooision  of  the  Bombay 
High  Conrtis  deartbatit  does:  (Pwnnettv.Vindyak 
PoMdurdnq  (9  Bomb^  High  Court  Bep.  27.) 
Thaw,  nnder  exaotly  awiilar  droanutanoea.  it  was 
held  that  an  insolvent  trader  who  has  cfetamed 
his  discharge  nnder  sect.  24  of  Act  XSYItL  of 
India  1865,  was  not  liable  for  calls  made  after  he 
bad  cA>tained  hia  discharge  in  re^mt  ol  shares 
held  by  him  in  a  joint  stock  company  when  the 


Btt  East  India  Ootion  Agxnct  (Fcrdookjbi's  Cask). 
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order  for  the  winding-np  of  saoh  company  had 
been  made  prior  to  the  time  of  the  inBolTent 
debtor  obtuning  his  disohara;e.  This  is  the  in- 
tiTpretati(Hi  pat  npon  the  Indiaa  Act  by  the  High 
Ooort  of  Bombay.  The  Indian  judges  decided 
tlttt  there  was,  nnto  similar  drcomstanoes  to 
the  present,  a  liability  that  would  have  been  prov- 
able in  bankrnptcy,  ud,  tbereforei  that  the  share- 
holder was  released. 
Ka^t  Q.G.  in  reply. 

The  Vicji-Chascbllob  sud,  that  notwithstand- 
ing the  dension  the  Bombay  High  Conrt  that 
hu  jnat  been  cited,  he  &iled  to  see  how,  at  the 
commencement  of  Fotdoonjee's  insolvency  pro- 
oeadings,  Fordoonjee's  liability  to  the  company 
conld  hare  been  proved  for  as  a  debt  when  at  the 
time  there  coold  be  do  evidence  that  a  call  would 
ever  be  made;  and  that  this  being  an  English 
oompany,  he  felt  boond  to  bdd  that  the  liqni&tor 
oonld  not  have  gone  in  under  the  Indian  bank- 
rnptcy and  have  proved  for  a  liability  which  was 
at  the  time  incapable  of  being  estimated.  Fardoon- 
jeo^s  name  mnst,  t^erefOTe,  be  placed  on  the  list 
of  eontribntories ;  bnt  as  it  was,  he  was  told,  a 
representative  case  the  costs  of  all  parties  must 
be  allowed  out  of  the  estate  of  the  company. 

Solicitors  fiir  tha  liqnidatar,  Sarpert  Broad,  ud 
BaiteoeJe. 

Bf^idtors  toe  the  respondent,  OhaunireU,  Pol- 
lod^  and  JKa«m,  agents  iat  Pre»eot  and  Winter, 
Bombay. 


July  aO,  21,  and  25. 
Bbowv  akd  Co.  V.  Bbowit;  Bbowv  v.  Bbown 
Aim  Go.  (a) 

SaUo/iron^aorlta  to  aeompa>iiy--Vendor's  gvaran- 
tMOtto  prqfiia — Part  of  work*  Bi§eontinued  hy 
company — Quara-nttr  duckargul—JiijuneUon. 

In  1872  a  oomponi/  ioa«  formed  to  purohaea  and 
work  {mter  edia)  a  going  ooncemx,  eontUting  of 
railway  tyre  and  tieam  roller  worke,  and  tlte 
vendor  accepted  part  of  the  pureluue  money  in 
fuUy  paid  up  shares,  called  "  vendor**  shares." 
The  vendor  guaranteed  to  the  ehareholden  a 
dividend  for  the  first  five  years  upon  the  called 
up  cajniiu  for  the  time  being  ai  (he  rale  of  ten  per 
cent.,  and  thai  if  in  any  one  of  the  five  years  the 
profits  should  not  eqiial  a  eUvidend  of  ten  per 
cent,  lie  would  pay  the  amount  required  to  make 
tha  profits  equal  such  dividendi  and  that,  if  he 
did  not  on  daaumd  pay  tuck  amount,  the  com- 
pony  might  sdl hie  "vendor's  scares"  and  apply 
Wd^proeMdf  m  aaH^xdiim  ofsueh  amount.  The 
hutmtss  was  carried  on  at  a  loss  from  the  first, 
and  in  1874  the  directors,  who  had  the  widest 
powers  of  management,  shut  up  the  railway  tyre 
department,  which  eonrnrised  four-fifihs  of  the 
whole  concern.  In  187o  tiimv  were  no  profits  at 
all,  and  the  diredors  cdlUd  upon  the  vendor 
under  his  guarantee  to  pay  an  amount  sn^itnent 
to  make  uip  the  divubna  of  ten  per  cent,  mtd,  on 
his  refusei,  oammamed  m  oefim  to  ertforee  pay- 
meni. 

ffeld,  that  the  guarantee  was  given  upon  the  implied 
eondition  tKai  the  eomjpany  ahoutd  carry  on  the 
whole  concern  as  it  emisted  at  the  first,  and  thai, 
the  company  having  broken  the  contract  on  their 
part,  the  vendor  was  diedMrgei  from  hie 
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Seld,  also,  that  the  vendor  w<u  under  the  cir- 
cumstances entitled  to  an  injunction  to  rettrain 
Gie  oompany  from  setting  hi*  "  vendot's  shareeJ*" 
Tx  and  prifur  to  the  moiwi  oC  September  1872,. 
George  Brown  oarried  on  bnsiness  as  a  railway 
tvre  mannflEictnrer  and  iron  and  steel  roller  at 
Bothorham,  in  Yorkshire,  under  the  respective 
firms  of  **  G.  and  J.  Brown  and  Co.,"  and  "  G.  and: 
J.Bn»wn." 

By  an  agreement  under  seal  dated  the  25th 
Sept.  1872,  and  made  between  the  said  George 
Brown  (rf  the  one  part,  and  John  Unwin  Wing^ 
it  was  provided  (infer  tUia)  that  J.  IT.  Wing  should 
forthwith  take  the  necessary  steps  for  forming  a 
joint-stock  company  with  limiten  liability,  under 
the  provisions  of  the  "  Companies  AxAis  1862  and 
1867,"  to  be  designated  "  G.  and  J.  Brown  and  Co. 
(Limited),"  having  for  its  object  (anumgst  others) 
the  pnrohaae  of  the  Botherhsm  ironworks  <tf 
George  i^wn,  and  all  his  stodc  in  trad^  toose- 
plant,  and  raadiinery,  and  the  goodwill  of  Ida  said 
bouness,  and  the  carrying  on  of  the  trades  mr 
basinessea  of  iron  manamotDrera,  railwfty  tyre 
mana&otorers,  and  iron  and  steel  rollers,  or  any 
trades  or  businesses  of  a  like  nature,  or  oonneoted 
therewi^  or  incidental  thereto ;  that  the  nominal 
capital  of  the  company  should  be  125,0001.,  divided 
into  1250  shares  of  lOOL  each;  that  Geoi^  Brown 
shonld  be  the  chairman  of  the  board  of  direetcxs  of 
the  oompany  until  the  30th  Sept.  1877,  and  that  so 
long  as  he  should  continue  such  chairman  no 
rapenditure  shonld  be  made  in  extending  or 
adding  to  the  works  of  the  company  without  his 
consent ;  that  the  sal  air  of  George  Brown  whilst 
such  chairman  shonld  be  lOOOI.  a  year ;  that  the 
articles  of  aasociatiou  should  be  so  framed  as  to 
^ve  effect  to  the  several  provisions  of  the  agree- 
ment, bnt  might  eontain  anah  extensions  or  modi- 
flcatioiis  of  such  provisions  as  shonld  be  mntnally 
agreed  on;  that  the  price  to  be  pwd  by  th» 
company  for  all  the  property  and  effects  agreed 
to  be  sold  shonld  be  the  value  thereof  on  the  300k 
Sept  1872,  snoh  valoe  to  be  aaoertained  by  vslna- 
tion;  that  the  oompany  shonld  immediately  upon 
its  incoi^ration  issue  to  George  Brown  250  shares 
in  the  company,  all  of  which  should  be  deemed 
and  should  be  credited  in  the  books  of  the  com- 
pany as  fully  paid  up  on  the  30th  Sept.  1872,  and 
that  he  should  accept  the  250  shares  so  to  be 
issued  in  payment  of  the  pnrcbaee  money  to  the 
extent  of  25.0091. ;  that  the  250  shares  so  to  bo 
issued  to  George  Brown  should  bear  the  same 
dividends  as  the  other  shares  for  the  time  being 
in  the  company,  and  no  dividends  should  be  pa^ 
npon  the  amonnts  paid,  or  considered  pMd,  on  ib» 
vendor's  shares  in  excess  of  the  sums  called  up  on 
the  other  shares  of  the  company ;  "  bat  the  vendor 
guarnnteea  to  the  whole  of  die  proprietors  of  the 
sfaares  for  the  Ume  bung  in  the  oompany  a  dm.- 
dend  for  five  years,  from  the  said  SOth  Sept.  1872, 
upon  the  capital  from  time  to  time  called  np,  after 
the  rate  of  ten  per  oentom  per  annum ;  ana  when- 
ever, at  the  end  of  any  one  of  the  said  five  yeaiBt 
the  profits  of  the  company  nhall  prove  to  have  been 
insufficient  to  pay  to  the  said  proprietors  for  such 
year  such  dividend  as  aforesaid,  the  vendor  will 
fbnhwith  pay  to  the  company  so  much  money  as, 
with  the  sud  profits,  will  enable  the  oompany  to 
pa^  to  the  said  proprietors  such  dividend  as  afore- 
said ; "  that  the  250  shares  so  to  be  issued  to 
George  Brown  should,  until  the  phjeots  for  jwbieh 
the  guarantee  was  gi^.|^^%,3^|^  be 
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<aSied  "  vendor'B  shares,"  and  shoald  not  be  trans- 
ferable Tor  a  term  of  five  years  and  three  months 
irom  the  30th  Sept.  1872,  and  the  words  *'  vendor's 
«hares  not  tranmerabls,  and  sabject  to  vendor's 
^fpuamtee"  dionld  be  marked  upon  each  aoripiBsaed 
<xn  respect  thereof,  and  that  all  moneys  payable 
4^7  George  Brown  midsr  the  gnarantee  shoold  be 
.AohargenponindiBharBai  t£afe  In  case  any  of  the 
attoneys  payable  by  <3t.  Brown  nuder  his  goarantee 
should  not  be  pud  on  demand,  the  board  of 
•directora  ahoold  bave  power  at  ai^  time  there- 
•attar  to  nU  aa  ordinary  abares  fully  paid  up,  in 
any  manner  and  upon  any  teniiB  that  nusht 
appear  to  tbem  reasonable,  all  or  any  of  the 
-vendor's  shares,  and  to  apply  the  proceeds  in 
aatis&ction  ct  tho  moneys  for  the  time  being 
payable  to  the  company  by  G.  Brown ;  that  when 
the  term  of  five  years  ana  three  months  from  the 
•80th  Sept  1872,  should  have  expired,  and  all 
moneys  payable  by  O.  Brown  parsoant  to  the 
gDanmtee  should  have  been  satisfied,  the  scrip  for 
the  "  vendor's  shares  "  should  be  returned  to  the 
ODmpany,and  theneeforthBUoh  shares  should  cease 
to  be  called  "  vendor's  shares,"  and  sfaonld  cease 
to  be  under  any  special  obligation,  and  scrip  for 
the  same  sharesi  in  t^A  same  fbrm  aa  the  sorqt 
igBoad  tar  the  ordinaxy  shares  of  the  company, 
should  be  {riven  in  exchange  for  snob  returned 
■crip ;  and  uiat  all  questions  and  differenoes  which 
ahoald  arise  under  the  agreement  shonld  be  re- 
ferred to  arbitration  as  ther^  provided. 
_  On  the  Sth  OcL  1872,  the  company  was  duly 
incorporated  and  registered  pursuant  to  .the  pro- 
viuons  of  the  agreement,  wbicb  was  itself  em- 
bodied in  the  articles  of  associ^on.  The  latter 
provi^d  (Art.  118)  that  the  business!  ^  cotn- 
pany  should  be  managed  by  the  board  of  direc- 
tors "  who  may  carry  on  the  same  in  such  manner 
as  in  their  judgment  khey  may  oonsider  expedient, 
and  for  this  purpose  they  may  exercise  all  powers 
■and  do  all  whioh  are  not  by  the  sCatntea  or 
43ieae  artidea  directed  or  required  to  be  exermaed 
■ordone  by  the  company  in  ffeneral  meeting;*'  and 
Artiob  ISd  powers  of  management  of  the 
indest  and  most  oom{n*efaenBive  charaofeer  were 
-eonferred  on  the  directors. 

From  the  date  of  the  incorporation  of  the  com- 
pany to  the  30th  SepL  1874,  793  ordinary  shares 
in  the  company  were  issued  to  divers  persons,  and 
the  total  calls  made  upon  such  shares  up  to  the 
30th  Sept.  1875,  amounted  to  901.  per  share. 

The  financial  year  of  the  company  from  the  time 
-of  ite  formation  was  com{mtedfrom  the  30bh  Sept. 
in  each  year. 

For  the  years  ending  the  80th  Sept.  1873,  and 
the  30th  Sept  1874,  a  dividend  at  the  rate  of  ten 
per  oent.  was  paid  on  the  whole  of  the  company's 
shares.  There  was  a  dispute  whether  these  divi- 
dends were  paid  oat  of  the  capital  of  the  company 
or  «tt  of  monsiya  aoppUed  for  that  puipose  by 
Gewge  Brown  nnder  his  gnaranteft. 

The  iron  and  steel  rolling  d^wrfcment  of  the 
oonuianj  was  alwwys  carried  on  at  a  profit,  but  at 
the  beginning  of  the  year  1875  a  nugority  of  the 
board  of  directors,  notwithstanding  the  strong 
protests  of  G.  Brown,  determined  to  close  and  dul 
close  the  railway  tyre  denartmant.  This  depart- 
ment, which  represented  nearly  four-fifths  of  the 
company's  business,  bad  beau  carried  on  at  a  loss 
from  the  first  This  loss  had  originally  been 
«bont  SOOL  per  montii,  but  in  the  month  of  Dec. 
3874  it  19Z>       profits  whatever  ^pli- 


oable  to  a  dividend  were  made  during  the  year 
which  expired  on  the  30th  Sef^  187S,  but  on  the 
contrary  a  large  loss  was  sostained.  and  tharenpon 
the  company  called  upon  G.  Brown  to  pay  the 
•am  of  6198L  19s.  6d.  which  was  the  amount 
required  to  make  ap  »  dividend  of  ten  per  cent, 
on  the  shares  of  the  company  for  the  year  ending 
SOth  Sept  1875.  Brown  lefoaed  to  on  the 
ground  that  his  gnarantee  was  operative  only  ao 
k>ng  as  the  ounpaoy  carried  oa  all  the  bnsinwasB 
sold  to  them  bv  him. 

On  the  25tn  Hov.,  the  oompany  oommenoed 
an  aotim  agsinst  Brown  to  enforce  payment  of 
the  6198L  IQs.  6d.,  with  intenst  at  five  per 
cent 

Brown  thereapon  commenced  a  cross  aotirai 
agunat  the  company,  allegina  that  the  railway  tyre 
department  had  been  clotea  without  taking  any 
sloUed  advice  or  making  any  inquiries  as  to  the 
advisability  or  prodenoe  of  such  a  course;  that  in 
Nov.  1872,  a  resolution  was  passed  by  the  board 
authorising  the  sum  of  7500Z.  to  be  laid  out  in  alteca- 
tions  andimprovements  in  the  tvre  department,  bat 
that  no  more  than  ona-fonrth  of  anoh  aara  had  bsen 
expended ia  aooordanoe  with  tiie  aaid  resplntioa; 
that  if  the  railwi^  ^yre  d^rfcment  had  been  oob- 
tinned  and  the  Boagested  alterations  and  impRnre- 
mant  csnied  out,  ^  loss  would  soon  hove  changed 
into  a  profit  and  th^e  would  have  been  no 
necessity  to  resort  to  his  goarantee ;  that  while 
the  tvre  department  was  dosed  it  was  impossiUe 
that  ihe  busineas  of  the  oompany  shonld  ever  be 
carried  on  except  at  a  loss ;  that  under  these  oir- 
onmsbanoeB  he  had  refused  to  pay  the  amount 
demanded  under  his  guarantee;  and  that  the 
oompany'bad  instructed  their  solicitors  to  sell  Us 
250  vendor's  shares,  and  he  claimed  a  deolaratimi 
that  he  was  not  liable  to  pay  the  6139£.  19s.  6(2.  or 
any  part  thereof,  and  that  the  oompany  might  i» 
resbraiued  from  seUing  his  250  shares. 

Marian,  Q.G.,  CouIfJ,  and3w^forthe  oonipsn^, 
ooi^ended  dhat  the  guarantee  was  given  wUhont 
aqy  qnalifioation,  that  tiie  entire  management  of 
the  ooDoem  was  vested  in  the  directors,  wlu>  were 
bound  in  the  flOEennae  of  tiieir  diacrrtton  to  doae 
the  tyre  department  to  wmb  the  ocMnpany  fren 
further  loss,  and  that  the  qneaticm  really  related 
to  the  management  of  the  company,  mtb. 

which  the  court  in  the  absence  of  fraud  would  not 
interfere. 

MeDougall  t.  CkunUner,  L.  Bap.  10  Oh.  App.  606. 
Kay,  Q.O.  and  Ksadsrson,  for  Brown,  argoni, 
eontra,  that  the  guarantee  was  given  as  pui  of 
the  agreement  for  the  purchase  on  the  implied 
understanding  that  the  business  was  not  to  be 
altered,  and  that  the  oompaoy,  having  determined 
to  olose  the  tyre  department  had  so  altered 
Brown's  position  that  he  ooold  not  be  called  vpm 
to  oontinne  his  goanuitee.   Tbey  cited 

McMfn    atUKtr,  10  a  B.,  K.  8..  451 ; 

T^^nphJ^atA,  ^e.  Oo,  v.  MeUant  L.  Bsp.  9 

Marten,  Q.C.  in  r^ly,  referred  to 
Lj/ttleton  T.  Blae&bum,  33  L.  T.  Sep.  K.  S.  Sll. 

The  Yigb-Chajtcellqe. — The  only  qnestisn 
which  has  to  be  decided  in  this  matter  srises  upon 
the  construotioo  of  the  atcrmment  whioh  is  reason- 
ably plain  in  its  terms.  The  facts  accompwying 
the  agreement  which  have  been  referred  to  iu  the 
course  of  this  disooasion,  and  which  are  beyond 
dispute  are  that  Mr.  Brown,  having  established  a 
very  extensive  business  ai  a  somevhat  spaual 
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cbaraoter,  desired  to  dispose  of  bis  basiness  to  a 
j<nnt4tock  oompany.  Now,  stopping  there  for  a 
miimte,  wbat  does  that  mean  ?  A  man  who  has 
a  bnsiness — a  Taloable  badness,  as  he  thinks 
— ^belieres  that  by  the  employment  of  a  larger 
cwital  than  he   can  oommand  that  bnsiness 
wul  be  made  still  more  IncratiTe.  He,  mean- 
ing to  be  a  shareholder  of  tlie  company  himsdf, 
stipulates  for  his  pric^  no  matter  what  it  is, 
and  he  is  willing  to  become  a  shareholder  him- 
self  to  the  extent  of  250  shares.   These  are  the 
oironmstcmces  existing  when  the  agreement  was 
entered  into  between  him  and  the  promoters  of 
this  intended  oompany,  and  the  contract  is 
espressed  in  the  agreement  which  is  refisrred  to 
in  the  pleadings  and  set  oat  in  the  articles  of 
association.  Tbe  most  important  of  the  sUpnla- 
tions,  at  least  the  one  first  to  be  considered,  in  my 
opinion,  is  the  first  article  in  the  agreement.  "  The 
promoters  shall  forthwith  take  the  neoessarr  steps 
for  forming  a  joint  stock  oompany  iritii  Umited 
liability  having  for  its  objects,  or  some  or  one 
of  its  objects,  the  pnrchase  of  the  property  and 
effects  hereinafter  agreed  to  be  sold  and  por- 
ehased,  and  the  carrying  on  of  the  trades  and 
bnsinesses  of  iron  manofactnrers,  rulway  tyre 
mannfactnrers,  and  iron  and  steel  rollers,  or 
any  trades  or  bonnesses  of  a  like  natmiv,  or  coa- 
neoted  therewith,  or  incidental  thereta"  That 
is  the  pnrpose  for  which  the  company  is  to 
be  formed  according  to  the  agreement.  It  is  nn- 
neoessary  that  I  shoidd  consider  tiie  more  eoctea- 
idre  objects  which  an  mentioned  in  tiw  memoran- 
dnm  of  association  or  the  artiblea,  bat  that  is  the 
basis  tA  tbe  agreement,  that  lb.  Brown,  who  has 
hitherto  carried  on  those  badnesses,  shall  transfer 
them  to  a  company  which  shall  be  in  lua  place  and 
stead,  and  have,  in  addition  to  the  moneys  which 
he  seems  to  have  had,  the  capital  which  it  is 
intended  they  shonld  raise.   The  things  sold  are 
the  offices  (mentioned  in  pan^rapfa  9  of  the  agree* 
ment),  the  Botherbam  Iron  Works,  stook-in-trade, 
the  loose  .plant;  "and,  foarllily,  the  goodwill  of 
the  vendor  of  the  bnsinesses  as  now  carried  on  by 
him."    Then  the  daase  on  whidi  the  question 
has  mainly  arisen  is  the  15th,  which  provides  that 
the  250  shares,  as  in  the  previous  part  of  the 
wraement  provided,  "  so  to  be  issned  to  t^e  vendor 
uiall  bear  ue  same  dividends  aa  the  other  ahares 
iter  the  time  being  in  the  oompany,  and  no  drri- 
dmda  ahall  be  paul  upon  tiie  amoutt  ]paid  or  con- 
sidered paid  apon  the  vendor's  shares  m  excess  of 
the  rams  cdled  up  on  Uie  other  aharea  in  the 
oompany,  but  tbe  vendor  gnaranteea  to  tbe  whole 
ol  the  proprietors  of  the  shares  for  tiie  time  being 
in  Uie  oompany  a  dividend  for  five  years  from  the 
said  30th  Sept.  1672,  upon  the  capitel  from  time 
to  time  called  up  after  the  rate  (Abm  per  cent,  per 
anniun;  and  whenever  at  the  end  of  ai^  one 
the  sud  five  years  the  profits  of  the  company  shi^ 
prove  to  have  been  insufficient  to  pay  to  the  said 
proprietors  for  such  year  such  dividend  as  kton- 
said,  tbe  vendors  wiU  forthwith  pa^  to  the  com- 
pany 80  much  money  as  with  the  said  profits  will 
enable  the  company  to  pay  to  the  said  proprietors 
mdh  dividend  aa  aforesaid."   That  is  the  stipnla- 
titm  whioh  tiiis  bill  aedu  to  ^oroe,  but  then  it  is 
acoonuMuied  fay  this  proviso:  "Whenever  at  the 
end  cftBj  cne  of  tiie  aaid  five  yean  the  profits  of 
the  oompany  shall  prove  to  be  more  than  anffident 
to  pay  to  the  aaid  praprietoni  a  ^vidend  for  anoh 
year  npcn  the  capUal  from  time  to  time  called  np 


greater  than  ten  per  oeut.,  then  the  company  ahall 
wthwitb  out  of  such  excess  of  profits  pay  to  tluB 
vendor  such  an  amount  or  amounts  as  ne  may 
have  previoudy  paid  to  the  oompany  to  make  np 
any  dividend  or  dividends  to  ten  per  oent.  per 
annum  as  aforesaid,  or  such  proportion  of  such 
amount  or  amoonts  as  such  excess  will  extend  to 
jiay,  and  the  surplus  (if  any),  or  the  whole  (as  the 
case  may  be],  of  such  excess  <A  dividend  shul  from 
time  to  time,  until  the  expiration  of  the  said  five 
years,  be  carried  forward  from  year  to  year,  and  if 
and  whenever  at  the  end  of  any  future  year  of  the 
said  five  years  the  profits  of  such  year  shall  be 
insnffident  to  pay  a  dividend  at  the  rate  afore- 
sdd,  the  said  profits  so  carried  forward  shall 
flramtinio  to  time,  ao  fbr  as  shaU  be  necessarj^r 
be  applied  in  making  np  the  defidency,  and  if 
sadi  lasUroenticned  profits  shall  be  insoiSdent, 
then   the  vendor  shall,   from  time  to  time, 
make  np  the  defidency."    Now,  then,  "the 
profits "  there  sssnme  a  shaiw  and  a  significance 
which  it  is  impossible  to  misunderstaiut.  They 
are  the  profits  to  be  made  by  carrying  on  the 
trades  and  businesses  of  iron  mannflkcturers  and 
nulway  tyre  makers,  and  so  on,  the  stipulation 
being  that  the  vendor,  if  he  is  called  npon  to  pay 
in  any  one  year,  shall  have  the  benmt  of  any 
excess  that  they  may  earn  in  future  years,  and 
that  is  to  be  measured  by  the  amount  of  profits. 
Well,  if  the  basinesBes  or  any  of  them  are  not  car- 
ried on,  there  can  be  no  profits ;  there  is  nothing 
hy  iriiioh  the  defietencr  can  be  measored,  no 
means  by  whkh  it  can  be  aacotained  what  the 
Tmdor  shall  be  called  a|Min  to  pay.  BioveTer,  thab 
is  tbe  oonstrootion  of  this  stipulation  in  the  agree- 
ment, and  that  is  an  independent  sepwate  oon- 
tract,  which  is  wholly  separate  and  distinct  bom 
anything  else  that  may  be  c<mt(uned  in  the  agree- 
ment, and  npon  which  alone  the  suit  nl  the  com- 
pany is  founded.   The  articles  of  assodation  ad<^t 
the  agreement,  and  declare  that  it  "  shall  be  read 
and  construed  with  and  as  part  of  these  presents  ;** 
but,  as  has  been  argued,  I  think  in  a  manner  that 
cannot  be  gainsaid,  whatever  may  be  contained  in 
the  articles  cannot  in  any  sense  control  or  enlai^ 
that  contract  or  part  of  the  agreement  which  I  have 
just  now  read.   Then  tiie  liability  to  Mr.  Brown 
to  perform  that  portion  cf  the  agreement  is  the 
matter  to  be  oonddsred.  It  baa  been  said  that 
because  the  words  contain  a  contract  that  he  shaU 
pay  to  tbe  proprietois  a  dividend,  that  is  different 
mm  his  having  to  pav  it  throngh  the  company  or 
by  the  oompany,  or  ai£Enent  nom  that  oivioend 
whioh  the  company  would  dedare.  I  cannot  en- 
tertain that  notion  for  a  moment.  It  is  a  oontraot 
with  an  intended  cimipany,  the  purchasers  are 
mentioned  in  it,  but  not  as  separate  and  distinct 
persons,  not  as  drawing  a  line  of  distinction  be- 
tween the  oompany,  or  the  directors  who  may  have 
the  management  erf  the  company,  and  the  proprie- 
tors who  are  to  derive  the  b^efit  of  the  profit 
which  may  be  made  by  carrying  on  the  company. 
Well,  then,  nnless  you  have  some  amount  of  profits 
arising  from  the  business  which  the  company, 
that  rMolution  which  I  have  read  last,  by  whiw 
they  adopt  tbe  agreement  are  to  carry  on,  nnloea 
yon  can  ascertain  what  basiness  lus  been  carried 
on  by  them,  and  first  what  profits  have  been  de- 
rived, there  ia  no  poaaUnlity  of  arriving  at  the 
guarantee,  the  performance  of  which  the  vendmr  is 
to  undertake  by  the  stipulation  I  have  just  read, 
nkea what tal^  placer  The j!9hpM3*rUiititated 
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or  formed  la  18^,  ia  oarried  on  until  1875w  It  was 
carried  on  at  a  loss  ftrom  the  earliert  moment  of 
the  opentiouB  of  the  company.  The  hargain,  aa  it 
appears  to  me,  that  was  agreed  on,  not  only  con- 
templated hj  ISr.  Broirn  hat  agreed  on  oj  the 
diroctors,  haa  heen  reasonablj  said  to  he  this — it 
not  only  contemplated  ^e  introdnotion  of  capital, 
bat  it  was  agreed  by  tiie  directors  that  it  wm 
neoessary  to  expend  mimey  on  the  extension  and 
alteration  of  the  works,  a  thing  which  oonld  not 
be  done  without  his  oonsent,  which  was  readOy 
given.  The  reason  is  explained  by  some  oi  the 
witnesses.  The  works  may  he  said  to  oonsist  of 
three  parte,  in  which  the  two  end  parts  were 
deroted  to  the  tyre  bosmeaa,  the  middle  port 
being  ooonpied  by  the  rolling  basiness,  bnt  it  was 
Iband  in  praotaoe  that  thou  two  extreme  parts 
should  not  be  so  severed  as  they  were,  and  that 
if  money  was  eocpeoded  so  as  to  oonnteraot  and 
oreroome  the  dimcnlty  arising  tnm  that  droam- 
stanoe  a  mnoh  larger  oatpat  might  be  proonred. 
Withoat  any  partionlor  evidmoe  on  the  snbjeot 
that  is  a  thing  so  avident  that  nobody  wonld 
hesitate  to  adopt  it,  beoaose  the  dead  charges,  the 
working  charges  being  of  a  certain  amonnt,  would 
not  necessarily  be  increased  by  tiie  alteration 
which  was  to  he  made,  and  the  profit  would  be 
greater,  of  coarse,  if  the  onlpnt  ooald  be  raised 
from  about  80  tons  to  ahoat  250  tons  for  the 
same  period.  So,  a  oompetei^  manager,  as  it  was 
beHeved,  being  employed  by  the  directors,  a  pro- 
position is  nuMe  to  the  directors,  and  aooepted  by 
them  that  7&00t.  shoold  be  laid  oat  in  the  improve- 
ment  of  works  apon  a  plan  which  was  fiien  sab- 
mitted  and  disonssed  and  approved.  Bo  fw»  then, 
Hr.  Brown's  repnwontationa  are  aAapbed  by  the 
compu^;  so  nr  ereirthing  went  aa  amicably. 
Then  it  appears  that  the  manager  so  ftr  fiuled  to 
perform  his  duty  as  that,  oat  of  the  75001.  proposed 
only  1500I.^wa8  spent,  and  so  things  went  on  not 
proeperousty,  and  otmsiderable  losses  were  inoarred 
until  at  last  at  the  end  of  Sept.  1874,  it  was  con- 
aidered  by  the  directors,  other  than  Mr.  Brown, 
that  inasmuch  aa  the  loss  had  been  very  large,  and 
as  there  were  debts  owing  to  the  hankers  of  the  com- 
pany and  others,  it  would  be  better  fbr  them  at  onoe 
to  suspend  entirely  the  tyre  making  department 
and  to  confine  themselres  to  the  roIUng  basiness. 
In  December  of  the  following  year  the  works  were 
put  an  and  to  and  shut  up,  and  there  was  an  end 
to  all  the  ^re  bnsineBS.  Now  the  directors 
institnta  this  nut  for  the  purpose  at  enfarcug 
ag^uost  Vx.  Brown  Ae  stipolation  by  whioh  he 
^reed  to  make  np  tii/e  itiTidends  to  ten  per  cent, 
per  annum— in  other  words  the  directors  or  the 
company  come  into  court  for  the  purpose  ai 
tsdaraing  the  agreement  agunst  Mr.  Brown. 
Well,  then,  is  it  a  term  of  the  agreement  that  they 
were  at  liberty  at  oooe  to  shot  up  their  works,  and 
call  upon  Mr.  Brown  under  his  guarantee  P  That 
they  were  at  liberty  to  shut  up  their  works 
noTOdy  can  dispute,  out  also  that  the  guarantee 
is  upon  an  implied  engagement  on  their  part  that 
they  will  carry  on  these  several  businesses  which 
are  mentioned  in  terms  in  the  agreement,  and 
whioh  agreement  is  adopted  into  the  articles,  seems 
to  me  too  clear  to  admit  o(  qnestion.  It  is  un- 
neoessaiy  for  me  to  refbr  to  cases  in  particular, 
becanse  it  may  be  oonaideirBd  tiiafe  the  principle  in 
nniTeml  that  a  man  who  himself  is  onder  any 
obligatimi,  if  h«  comes  to  entbroe  the  oU^atMnu 
of  another*  shoold  he  able  to  show  that  ns  has 
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fiuled  in  none  of  the  obligadons  iriiioh  are  impera- 
Ure  upon  himself  to  perform.  TSaw  what  maj 
have  been  Hr.  Brown  s  motive  in  entering  iuta 
this  agreement  is  too  plun  to  be  qnestioned  for  a 
moment  Kr.  Brown  was  a  suooessful  manofiM- 
tnrer  oS  these  ircm  articles  with  a  very  large, 
special,  and  lacratiTe  basiness.  He  desired  to 
have  an  extension  of  that  bnsineBs  by  means  of 
further  capital,  and  so  oonfldent)  was  he  in 
the  success  which  he  had  hitherto  met  with  in 
that  business,  so  oonfldent  was  he  of  the  fhture 
prosperity  of  the  concern,  that  he  undertook  to 

Sky  up  the  diridend  to  the  amount  of  ten  per  cent, 
at  upon  what  condition  f  Upon  the  oondition 
that  the  company  which  was  to  be  formed,  whioh  was 
formed,  and  whioh  did  adapt  that  stipolatwn  which 
I  have  read  fkxnn  the  articles,  woald  oontinna  to 
carry  on  that  bnnness.  Can  it  be  said  that  those 
who  oaTO  oeased  to  cany  cm  the  businesa,  who  have 
extinguished  all  hope  of  profit  from  that  branch  of 
the  busineBs,  can  now  aslc  Hr.  Brown— the  profits 
being  calculated  upon  the  entire  concern  as  parted 
with  by  Hr.  Brown,  and  they  lunring  made  it  im- 
possible that  there  can  be  any  profit— to  pay  the 
differenoe  between  the  profits  they  hare  realized 
and  the  ten  per  oent  ?  In  my  opinion  answer  to 
that  question  is  soperflnous.  I  think  the  two  canes 
which  hare  been  referred  to  have  both  of  them 
direct  ap^cation  to  the  principle  I  have  men* 
tioned.  The  case  of  the  surgeon's  basiness 
(Melnlyre  T.  Backer)  where  the  purchaser,  after 
haring  agreed  to  pay  a  proportion  of  the  profits 
to  the  vendor,  sold  the  basiness  and  made  it  im- 
possible to  asosrtaia  what  waa  the  amount  of  the 
profits,  has  a  direct  i4>plioatioa  to  this  oase.  Here 
the  oompany  have  not  sdd  the  bosinen,  bat  th^ 
have  so  parted  with  it,  iaolnding  io  it  (which  u 
worthy  of  notice)  the  goodwill,  for  that  has  been 
lost  as  the  witnesses  hare  proved,  they  have 
so  dealt  with  this  partionlar  branch  of  the  basi- 
ness, as  that  no  profits  can  be  derived  ftom  it. 
That  brings  me  to  the  verv  condition  which  was 
mentioned  in  the  oase  of  the  Tdemrffph  De$pattJi 
and  Intelligsnce  Company  r.  IfeLean  {ubi  tup.) 
that  the  parties  here  are  seeking  to  enforce  an 
agreement  when  they  themselves  nave  most  deli- 
berately abandoned  the  agreement,  and  made  the 
performance  of  it  impossible.  Upon  that  jgroand, 
in  my  opinion,  Hr.  Brown  is  perfectly  justified 
iu  saying,  "  The  contract  which  we  entned  into 
has  Dsen  broken  and  wholly  put  an  end  to  fay 
the  oompany,  and  t^ere&re,  am  no  longer 
boand  to  do  that  whicAi,  if  they  had  not  broken 
it,  I  should  have  been  obliged  to  do."  Now  I 
regret  very  mach  that  a  greM  deal  of  tioie  has 
been  taken  up  in  taking  what  is  called  evidence. 
[Hia  Lordship,  after  iwerring  to  the  fact  that 
there  was  no  material  but  in  dispute,  and  no 
n^ligence  or  impropriety  imputed  to  Mr.  Brown, 
continued.]  The  witnesses  all  of  whom  were 
competent  men  aoqmunted  with  the  trade  who 
had  examined  the  works,  knowing  the  capacity 
and  nature  of  Brown's  bnsiness,  and  its  capa- 
bility of  extension,  all  prove  that  to  saapend  the 
business  when  the  oompany  did  suspend  it  was 
as  raah  and  ruinous  a  thmg  as  could  be.  If 
the  oompany  were  at  liberty  to  do  that  they  were 
also  at  Uberfrf  the  day  after  the  formation  of  the 
company  to  have  sold  and  disposed  (aooording  to 
the  stress  of  the  argument  on  the  part  (tf  the  com- 
pany) of  every  part  which  they  had  bought, 
p.tti>«  th.  n«».qr  i„(g,^tMr  oig^^l^ 


Blow  iMD  Ga  V.  Biowir ;  Bionr  v.  Bbowv  axd  Oo, 


THB  LAW  TIHE& 


■to  hare  Baid  to  JSt.  Brown  hall  year, 

whoever  the  dividend  faeouae  payaUfl^  "  Sir, 
Hiere  is  no  dividend,  there  are  no  profits  out  of 
wUcii  a  ^vidend  can  be  declared,  and  therefore 
.joa  have  co  pa7  to  the  proprietors  of  shares  in  , 
Haa  company  the  ten  per  cent,  piarantee."  That 
is  too  monatroas  to  entertain,  hut,  however  mons- 
trons  it  seems,  that  is  substantiimj  the  nature  of 
what  the  directors  have  thooghb  fib  to  do.  What- 
ever the  directors  have  contracted  to  do,  much  or 
little,  thOT  have  pub  an  end  to  the  possibility  of 
■vny  profits  being  derived  firom  this  by  far  the 
most  lucrative  hnmch  of  the  undertaking — that 
undertaking  which  they  were  conatitutod  and 
pledged  to  carry  on ;  which,  havintc  adopted  the 
terms  of  agreement  in  the  artiolas  of  association, 
they  did  nndertake  to  carry  on;  and  by  reason 
of  their  breach  of  whidi  it  has  been  impossihle  to 
auertain  whether  Mr.  Brown  hu  inoorred  or 
woold  have  incurred  any  liability  nndn*  Hub  oon- 
'  tract.  It  is  quite  imfKissible  now  to  measore  by 
placiDg  the  pn^fas  against  the  ten  par  oent.,  how 
■much  or  how  little  Hr.  Brown  ought  to  p^y.  To 
my  nund  it  is  (}nite  clear  that  uua  was  an  ill- 

•  advised  proceeding  ou  the  part  of  the  oompaOT. 
I  will  refer  now  bo  the  fifteenth  paragraph  of  Mr. 
Brown's  claim :  "The  result  of  the  dosix^  of  the 
last  mentioned  department,  which  represented 
five-sixths  of  the  company's  business  has  been  a 
disastrous  cue  for  the  company.  They  have  lost 
the  whole  of  this  connection  in  that  class  of  bnai- 
ness."  The  goodwill  has  been  sold  and  sur- 
rendered by  the  covenant,  that  Ur.  Brown  would 
not  engage  in  any  anch  like  buainew  far  the 

>^period  of  twenty  years.  They  have  had  to  pay 
'  oonaiderable  Bums  to  persons  engaged  in  that 
Apartment  to  indnce  tnem  to  canueT  their  con- 
tracts.  They  have  sold  the  loose  stook  at  a  great 
sacrifice  in  price.  They  have  been  oompelled  to 

•  oall  up  no  less  than  25,0001.  more  ospital  for  the 
purpose  of  pacing  off  the  liabilities  on  account  of 
the  closing  of  the  iron  and  tyre  d^iartment ;  and 
the  bailding  and  machinery  in  &ai.  department 
have  been  depreciated  fifty  per  cent,  m  value. 
It  is  impossib^  to  read  Hr.  Brown's  contract  of 
guarantee  without  oonsidering  that  it  is  made  upon 
mo  condition  that  these  things,  which  the  company 

'  have  done  ajid  neglected  to  do  should  have  remain^ 
in  the  condition  they  were  when  he  entered  into  the 
cmtraot.  They  have  broken  the  agreement  in  these 
several  parbionlars.  and  axe  Ssqnalified  from 
seeking  to  enforce  against  him  that  contract  wbitdi, 
hat  me  their  ctmduct,  wonld  have  been  ODforcible 
i^Eainst  him.  There  must,  therefore,  be  a  declara- 
tion that  Mr.  Brown  is  not  liable  to  pay  the  com- 
pany the  sum  of  6198Z.  19«.  6(2.,  or  any  piurt  thereof, 
and  that  he  has  been  since  the  30th  Sept  1874, 
and  henceforth  is  discharged  from  any  liability  to 
the  company  under  his  guarantee ;  and  the  com- 
pany mnst  be  restrained  from  dealing  with  or  dis- 

.  posing  of  the  250  vendors'  shares.  Mr.  Brown  is 
entitled  to  the  costs  of  his  action,  bub  ^the  cross 
action  by  the  company  moat  be  dismissed  with 
costs.  Order  aecoriU^ly, 

Solidtors  for  the  compa^,  Torr  and  (7a.,ag«atB 
for  Sv/rdekin  and  Co.,  ShefSeld. 

SoUcitorB  for  Ur.  Brown,  Learoyd  and  Learoyd, 

.«gflntB  tcr  Pottert  Brown,  and  Oo.,  Botherham. 
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Monday,  l£ay  8. 

Howxs  jun>  AXOTHSB  (pets.)  v.  T^xskk  jjis 
AnoTHBE  (resp8.)(a) 

Municipal  Elections  Act  1875  (88  ^  39  Viet.  o.  40, 
8.  1,  sub-Bsct.  1) — Notice  by  town  cierk — Timte 
for  delivery  qfnomimaiion  papera-~Ohje^ion  io 
nomination — J)eei*um  mayor — Withdrau»A 
nomination  pmpw-r^virxadieiionofeowrl  io  Aeado 
on  peUt^n. 

An  objection  to  (lie  nommaiion  of  a  candidate  at  a 
muntewaZ  election,  on  the  ground  thai  the  notice, 
which  byd8^Z9  Viet,  c  40,  s.  1,  »ub'$eet.  I,  is  to 
be  yioen  by  the  town  derle  nine  dayn  at  least 
before  the  eleetion,  is  tmroltd,  is  not  an  ol^jeeHon 
to  be  decided  hy  the  mayor  under  Buh-aeet.  3,  hut 
may  he  f  alwn  by  p^iiion. 

^ ikenotiee  it  euehoBiomiiiUad  a  material  part  of 
the  eleetora  the  deetion  w  mid. 

An  objection  ftot  anonnnoiMm  fMcper  ieae  ddioered 
too  late  ie  no<  an  objeeOon  to  the  nommaiion 
paper  voithin  the  meaning  of  svb-aect.  Z  eo  ae  to 
make  the  mayor's  decision  SisoJlawing  the  oijec- 
tion  final. 

The  town  «Ierfc  gave  nottee  of  a  munieiptd  deetion 
in  due  time,  bnt  the  noUee  direded  eandidaies  to 
ddiver  their  nominaiion.  papers  on  a  day  which 
by  sub-eect  S  uhm  too  late.  The  petUionert  and 
the  retpondeta  W.  delivered  their  nomination 
papers  in  proper  time.  The  respondent  T. 
ddioered  his  on  (he  day  named  in  the  notice. 
Afterwards  W.  took  away  hie  paper  to  correct  a 
supposed  error,  and  re-deiivered  it  c^er 
^oper  time  for  ddivery.  The  petiHonert  ob- 
jected b^ore  (he  maiyor  to  (he  nomination  of  (he 
respondinls.  The  wouor  disaUowed  (he  oijee- 
tion,  (he  eheden  was  luid,  and  ike  n^mtdmUe 
were  eleeted. 

Seld,  on  a  spseioZ  ease,  &uU  tta  mayor's  deeCnoM 
imu  not  final,  and  (hat  the  court  haajwrisdietion 
to  decide  the  question  raised  by  the  petition. 

Held,  also,  that  fV's  UMng  away  Ae  nominaiion 
paper  was  not  «ikA  a  wtrndnMuI  a*  to  avoid  ki$ 

Held,  aieot  that  the  notice  was  aueh  as  to  naslead 
&e  dectore,  and  therefore  the  slscriion  was  voidt 
and  there  mutt  be  a  new  elaofion. 
A  pETtnoN  had  been  presented  by  Biehard  Bbwes 
and  William  John  Pierce  against  the  return  of 
Biohard  Turner  and  Thomas  Wright  as  ooundl- 
lors  for  the  East  Ward  of  the  borough  of 
Northampton.  Bv  order  of  Denman  J.  the  qnea- 
tions  raised  b^  tne  petition  were  stated  in  tba 
form  iA  a  s])eoial  case,  which  was  as  follows : 

1.  The  borough  of  Northampton,  in  the  oonnty 
of  Nortbampt<m,  is  a  borough  mcoiporated  under 
the  name  m  **  The  Mayor,  Aldermen,  and  Bur- 
gesses of  1^  Borongh  of  NorUiampton,"  having 
a  mayor,  six  aldermen,  and  eighteen  ooondUorB. 
The  said  bcnmigh  is  divided  into  three  wards,  one 
of  which  is  called  and  known  by  the  name  of  the 
East  Ward.  The  East  Ward  is  represeotedin  the 
council  of  the  sud  borough  by  axz  councillors,  who 
are  elected  from  the  burgesBes  duly  qualified  in 
that  behalf.  Two  of  nioh  conndUora  retire 
annually  on  the  1st  Nov.,  when  two  feeah  <maB 
am  elected  or  the  same  re-eleoted. 

2.  On  the  19th  Oct.  1875  Mr.  Wm.  Shoosmith, 
the  town  derk  ter  the  said  borough,  published  a 
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notioe  thiUi  tfas  ncnunatioii  p^ws  of  oaodidatea 
ak  lorthcomiBg  eleeticm  ot  two  coaocillors 
for  the  mrds  of  the  Baid  boroagh  were  to  be 
dfiUnred  to  him  at  his  office  before  5  p.m.  oa 
Saturday  the  2Srd  Oct.  1875,  and  that  tbe  mayor 
ol  the  Baid  boroagh,  Mr.  Wm.  AdkinB,  would 
attend  at  tbe  town  hall  on  Monday  the  25th  Oct. 
1875,  from  2  to  4  in  tbe  afternoon  to  hear  and 
decide  objeotiouB  to  nonunatioa  papers. 
-  3.  The  pet^ionOTB,  being  dnlr  qoalified  bnr- 
gn—oa»  mn  nominated  aa  oandiaateB  at  the  aaid 
deotion  tar  thA  Sait  Ward,  and  their  reBpeotire 
nomination  papers  wen  didy  i^;ned  hj  pnqierlj 
qualified  penona,  and  wece  oidr  deUTwed  to  the 
town  olerk  befim  5  pjn.  on  Friday  the  22iid  Oct. 
1875,  in  aoomdaDoe  with  the  ICnnioipal  Eleokiona 
Aotl875. 

4.  The  respondntty  Thcmua  Wr^t*  being  also 
a  duly  qualified  bniveaa,  was  nominated  as  a  can- 
didate at  the  aaid  ebotion  for  the  East  Ward,  and 
his  nomination  paper  in  like  manner  signed  in 
the  manner  bereiiufter  appearing  was  delivered 
to  the  town  olerk  before  5  p.m.  on  Friday  the 
22nd  Oct.  1875,  in  accordanoe  with  the  said  Act, 
and  was  accepted  and  reoeived  by  the  said  town 
olerk  as  a  dne  and  proper  nomination  of  the  said 
Thomas  Wri|;ht.  and  the  said  town  olerk  placed 
the  said  nomination  paper  with  the  othor  papna 
relating  to  the  said  election.  Afterwards  on  the 
aame  tey  the  said  Thomas  Wright,  without  the 
aanotimi,  aoUioiity,  or  knowledge  of  the  town 
desk  obtained  tiaa  said  nomination  paper  from 
one  of  tiie  town  clerk's  clerks  (Who  had  no 
aothority  to  iiiTe  ap  tlie  same)  for  the  purpose  of 
geUiing  one  <^  ti»  prapoevn  who  had  si^ed  one 
of  his  Christian  names  abbreriated  to  aign  it  in 
full,  and  the  said  Thomas  Wright,  having  mot  the 
aignatnre  altered  aooordingly,  deliTwed  beok  the 
said  nomination  paper  at  the  town  blerl^s  offioe  on 
the  following  day  before  5  p.ni. 

6.  The  respondent,  Bichaid  Tamer,  being  also 
a  duly  qualified  burgess,  was  nominated  as  a 
oandimte  at  the  said  election  for  the  East  Ward, 
and  his  nomination  paper,  duly  sipped,  was 
deliTered  to  the  town  clerk  beKoe  5  pjo.  on 
Saturday  the  23rd  Oct  1875. 

9.  On  the  said  23rd  Oct.  1875  ttie  said  mayor  o£ 
the  aaid  borough  did  not  attend  at  the  town  hall, 
but  on  Monday  tin  25th  Oot.  1875,  aooording  to 
tiie  abon-mentimed  notice  of  the  town  ol«rk,  he 
attwided  a^b  the  town  hall  between  the  hours  of  2 
and  4  pan.,  as  mmtioned  in  tlM  said  statate,  to 
decide  on  the  validity  of  objections  made  to 
nomination  papers.  An  agent  on  behalf  of  tbe 
p^tiiHter,  William  John  Feiroe,  then  appeu-ad 
before  the  mayor,  and  contended  that  the  nomina- 
tion of  the  respondente  was  not  lof^^  and  ought 
not  to  be  allowed.  The  mayor,  hf^nng  heard  the 
said  contention,  disallowed  the  objection.  No 
objeetiMi  was  made  to  the  ri^t  or  authority  of 
the  ma^or  then  to  hear  such  contention  and  to 
deteiuune  soeb  objection. 

7.  On  the  said  2S^  Oct.  1875  tbe  town  clerk 
pohliahed  the  naanaa  of  the  petitinwrs  and 
reepandmta  as  oandidatBs  for  the  office  of 
iwndUora  in  the  Sufe  Ward  in  the  farm  required 
liT  the  statute,  and  notioe  was  given  that  the 
ehwitioiia  for  fht  said  ward  woold  be  inmieeded 
•with  on  thfr  lot  Nov.  1875  aoocnrding  to  notice. 

8.  On  the  1st  Hot.  1875  the  poll  was  taken  in 
the  unal  manner  for  all  the  four  candidates  afore- 
aaidy  when  the  retozmng  offices'  declared  the 


respondents  ^y  elected  by  a  m^ority  of  Totas- 
to  £11  the  two  Taoanciu  in  the  said  East  Ward. 

9.  On  the  201^  Nor.  1875  the  said  petition  in 
this  case  was  duly  filed,  but  it  was  not  serred 
upon  the  returning  officer,  nor  was  any  notice 
thereof  given  to  him,  and  on  the  11th  Jan.  1876  - 
the  order  of  tbe  honourable  "Mr,  Justioe  Denman 
was  made  hermn. 

The  questions  for  the  opinion  of  the  court  are : 

1.  Whether  the  deotiou  of  the  respondents,, 
under  the  drcnnutaiuMB,  oan  be  qoestionBd  by 
petition? 

2.  Whether  respondents  were  duly  elected 
and  returned,  or  whether  tbe  petitioners  were 
elected  and  ought  to  have  been  so  returned  pur- 
suant to  tbe  statute  in  that  behalf,  or  whether 
there  ouj^t  to  be  a  firesh  eleotiouF 

By  the  Mnnimpel  Bleotiaas  Act  1875  (38  &3d 
Viot. a 40), a.  1.  "The  followii^ provisions sbaU 
be  eoaoted  and  apply  to  nominations  at  all  mnnifli-- 
pal  elections  oS  oountnllors,  aoditora,  and  asaaaaora 
after  the  passing  of  this  Aot : 

1.  Kvom  daji  at  lonrt  briar*  aoj  nuh  deation  the  tews 
devk  shall  pnpu«,  ligti,  and  pabliah  a  notioe  iA  the  form 
No.  1  Mi  forth  ia  the  flirt  sahednle  to  this  Aot,  or  to  the 
like  enot^  tw  ouiiu  the  saiao  to  bs  plaeed  on  the  door 
of  tiutom  hall,  and  ia  eome  oonspiaiuMB  pirts  <tf  the 
boKmgh  or  ward  for  whioh  adv  nioh  olsoaon  is  to  be  - 
hold. 

2.  At  anj  nuh  olaoUaa  ararj  oandldato  ihaU  bo  nomi- 
nated hi  writing;  tha  writtng  shall  be  snbsaribed  bf 
two  oBfoIlod  buzgossM  of  suh  boKou^  or  ward  as 
Dtopooer  and  soooBiler,  and  bf  di^t  other  ounllod* 
tnuTooMo  of  saoh  boraogh  v  waidas  aiewiHiig  to  the 
iiimiiintliia  ... 

3.  Snv  womipoaOT  mbsotlbsd  as  afonsaid 
shall  be  daUwed  by  tha  oaaflidato  UnweU  or  his  pro- 
poser and  seocmder  m  the  town  dark,  eeven  days  at  least  ■ 
Mfore  the  day  of  daotioii,  and  before  five  o'olook  ia  th»  . 
atbemoon  of  the  last  daj  on  whioh  say  raoh  nomloatioo 
paper  may  hj  law  be  daUTOved ;  the  town  olerk  thill 
foraiwith  aead  notfoo  ol  saoh  nomiartiwi  to  eaah  perooa 
nominated.  The  mayor  shall  attend  at  the  town  nail  on 
tbe  day  next  after  tha  laat  day  for  the  deliTery  of  nomiaa- 
tioos  to  the  town  d«rk  betweoa  the  booxs  ot  two  asd 
four  in  (he  aftomoon,  and  ritall  deoide  on  the  TaUdit;^  el 
ererj  objeotion  made  to  a  nomination  paper,  enoh  obie^ 
tion  to  be  made  in  writing.  The  oandidate  nominated  by 
eaoh  nonination  paper  and  one  other  person  appointed  Iw 
or  on  bahaU  of  tha  iTTiiw1H*tT  as  buainafter  mentioned, 
and  no  perssn  other  tbaa  aforesaid,  shall,  exoopt  for  tha 
pniposa  of  aaiisting  the  suyor,  be  entitled  to  attend 
anon  piooeedisga,  and  eaoh  oandidate  and  the  P«>i^ 
appointed  by  him  shall,  daring  the  time  appointed  for  UN 
attendaaoo  of  th«  mayor  for  the  pnrpoeee  of  thii  eeotloB 
have  respoatiTely  power  to  obfeet  to  tiie  nominaMffla 
paper  oi  every  ptaraOB.  nomiaatad  at  tiia  lano  eleotioa. 
The  deoiaion  of  Um  m«rar,  whioh  shall  be  given  in 
writing,  ihall,  if  diaaQownu  aay  objaetton  to  a  noBtna* 
tion  p^r,  be  final,  bnt  iTallowing  the  laaw  sbaO  be  ■ 
Bsb}eot  to  reversal  on  petitiODqaefltimiing  the  deotion  or 
zetun. 

Seot  11.  In  reokoning  time  for  tbe  pnrpoae  at  tUa 
Aet,  Snnday,  Chzistmaa  Dav,  Good  Friday,  and  any  day 
set  apart  for  a  pablio  hoi^ay,  fast,  or  puUio  thaaka* 
giving,  shall  be  anJndsd. 

By  sect  1  of  the  Ooirapt  Fraotioes  (Municipal 
Elections)  Act  1872  (35  &  36  Yict  c.  60), 

Tha  election  of  any  person  at  an  eleotion  tm  a 
boroogh  or  ward  may  be  qoeationed  hj  petition  befos* 
an  deotion  oonrt  oonatitated  aa  herefaiaftor  in  thia  Aot 
provided,  and  heiflinaltsr  in  this  Aot  referred  to  aa  the  • 
>*00Bxt,*^  on  tbe  grand  that  tiu  deotioa  of  eaoh  pexsoa 
waa  avoided  br  oomptpsaotiosB  or  offenoea  against  tUa 
Aot  oommitted  at  tha  eleotion,  or  on  tbe  gronnd  that  ha 
waa  at  the  time  of  the  eleotion  dis4naliflea  for  eleotion  to 
the  offloe  tor  which  the  election  waa  bald,  or  on  the 

Kond  that  he  was  not  duly  oleofced  \rr  »  m^ori^  oc 
folvataa. 

An  slssHnaibin  not,  «ioept  in  tii*  mMOwr  provwtu  br ' 
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tlui  Act  be  qneBtioiied  upon  ma  intonution  in  tti* 
naton  oc  a  quo  warranto,  or  by  or  in  oay  prooeM  or 
fn^«pa*i  wbatiMTsr  for  a  nwttar  for  iriiidi  it  ni^t  b« 
queationed  under  th«  proririoiu  of  thU  Aot 

Cave,  Q.C.  (A.  L.  Smith  with  him),  for  the 

SBtitionera. — ^The  petitioners  are  entitled  to  be 
ficlared  dafy  elected,  for  the^r  ^^e  only  candi- 
dates who  hare  complied  with  the  proriuona  of 
38  &  39  Ticfc.  c  40,  b.  1,  sabsect.  3  as  to  deUrei?  of 
nomination  papers.  The  delivery  of  the  respon- 
deat Wright's  nomination  paper,  thoagh  valid  at 
first,  WM  avoided  by  hia  taking  it  away,  and  the 
sabseqaent  delivery  was  too  li^.  If  after  he  had 
taken  away  the  nomination  paper  he  had  never 
returned  it  at  all  he  would  dearly  have  been  dis- 
qualified, end  his  faaTOig  redehvered  the  paper 
when  it  was  too  late  oannot  get  rid  of  the 
diaqnalificatiop.  Thia  was  nofe  an  olqeotimt  to  a 
nomiiHition  paper,  which  the  mayw  oonld  bear, 
and  on  which  his  decision,  if  ba  dtai^owed  the 
objection,  would  be  final.  Here  there  was  no 
nominatim  paper  before  the  mayor;  there  had 
been  no  proper  nomination.  The  objections  as  to 
which  the  mayor  is  to  decide  are  objections  such 
B8  those  to  the  description  of  a  candidate,  which  he 
would  be  peculiarly  well  qdali&ed  to  decide;  see 
the  Ballot  Act  1872  (35  &  36  Tiot.  c.  33)  sohed. 
1  rules  6,12, 13.  The  maycnr's  jurisdiction  applies 
only  to  dejections  that  can  be  dedded  on  inspec- 
tion of  the  nomination  papers.  Assuming  that 
the  mayor's  deduion  is  not  final,  this  ia  a  proper 
subject  for  petition,  the  petitioner  could  not  have 
proceeded  by  information  in  the  nature  o£  a  quo 
warranto  (35  &  36  Yict.  c  60,  s.  12).  The  reapon- 
dents  were  lab  qnalified,  muI  therefore  were  not 
duly  nominated;  therdbre  the  votes  given  fbr 
ti^iem  were  wmd,  and  Uia  petiticmers  are  elected. 
He  also  refinred  to 

Seg.  V.  LMbard,  8  A.  ft  E.  885: 
Bm.  v.  PorfctnaM*.  L,  Bw.  8  Q.  B.  U  |  87  L.  J.  52, 
Q.B. ;  17  L.  T.  Bap.  NJS.  16B. 
J.  0.  QngUt,  Q.C.  (^tte  with  him),  for  the 
reBpondentB.~Tbe  giving  oi  a  proper  notice  of  the 
election  by  the  town  derk  is  not  a  condition 
precedent  to  the  validity  of  the  election;  the 
daase  is  directev  only.  Hie  deleot,  if  then  is 
one,  ia  not  snbh  a  oefsot  as  can  be  talua  advantwe 
otlyvtAitiou,  for  tiie  ru;fat  to  petition  is  a^vea  Err 
35  £  36  Viot.  c.  60,  a.  12,  which  doss  not  extend  to 
cases  where  the  nomination  is  questioned.  As  to 
the  nomination  papers^  the  mayor  haa  jnrisdiotion 
to  see  that  they  are  in  the  pn^Mr  form  and  are 
ddivered  in  time.  It  was  not  intended  that  there 
should  be  any  appeal  from  the  decision  of  the 
mayor,  except  where  a  nomination  paper  was 
rcg'eoted ;  here  there  has  been  no  such  r^ectioc, 
and  therefore  the  mayor's  dedsum  is  finaL  The 
respondent  Wright's  nomination  paper  having 
becni  delivered  to  and  oooepted  by  the  town  der^ 
'Wright  had  become  duly  nominated  as  a  candidate, 
and  his  subsequent  act  in  taking  back  the  paper 
ooold  not  make  him  cease  to  M  a  candidate ;  it 
was  not  a  withdrawal,  fm:  he  oonld  oi^  withdraw 
by  giving  notice  acotuxUng  to  the  terms  of  88  ft  39 
Vict  c  40,  B.  7.  Theime  Wright  was  duly 
elected.  If  the  respondents*  oontantion  is  wronK 
and  the  election  is  invalid,  the  petitioners  oannot  M 
held  to  have  been  dnty  elaotoa,  but  tiiera  must  be 
a  new  election. 
Com,  Q.G.  in  reply. 

Bbxtt,  J.— The  material  &ct  of  this  case  is 
that  the  notice  given  by  the  town  cleric  under 
38  ft  39  Viot  O.40,  S.1,  wasbadinthispar- 


ticular,  that  though  it  was  issued  in  proper 
time,  it  gave  notice  tiiat  the  uominalwnB 
were  to  be  given  in  on  the  23rd  Oct.,  where- 
as it  ahoula  have  been  the  22nd.  The  peti- 
tioners were  nominated,  and  their  nominations 
were  sent  in  insnflBdent  time,  aa  also  was  that  of 
one  of  the  respondents,  but  on  the  same  day  he 
takes  it  away,  to  oorrect  it,  as  he  thought.  The 
nominatira  of  the  other  respondent  was  sent  in 
within  the  time  named  hj  the  town  derk,  bat  not 
in  proper  time.  An  ol^jeetkm  was  taken  on  this 
ground,  but  the  maynr  dedded  against  it,  and  the 
deotion  was  held,  llie  petitioners,  relying  on  the 
validity  of  thdr  objection,  did  not  poll  their  voters, 
and  the  two  respondents  were  elected.  It  has 
been  suggested  on  behalf  of  the  petitioners  that 
the  notice  given  by  the  town  clerk  was  vrad 
because  it  has  not  followed  the  terms  prescribed 
by  the  section  of  the  Act,  and  the  question  is 
nused  whether  we  can  declare  it  to  be  void.  It  is 
sud  for  the  respondents  that  we  have  no  juris- 
diction, fbr  we  are  not  the  election  court,  but  that 
the  only  remedy  is  in  the  nature  of  a  quo  toarreuUo ; 
the  other  side  says  that  we  have  jorisdictiou.  The 
qiieation  is,  are  we  bound  if  there  ia  a  defect  in 
tne  notice  to  say  that  the  deotion  ia  vdd,  or  are 
we  at  liberty  to  hold  that  sane  defisots  in  die 
notice  would  have'  Che  effect  of  avoiding  the 
election,  but  others  woold  not,  and  then  what  is 
the  effect  of  what  has  been  done  in  this  case  P  It 
ia  suggested  that  the  mayor  having  decided  as  to 
the  vaudity  of  the  objection,  his  deciaiou  is  final 
and  we  cannot  review  it.  With  regard  to  the 
decision  of  the  mayor,  die  question  seems  to  us 
not  to  be  one,  arising  on  the  form  of  the  nomina- 
tion pvper,  but  as  to  the  time  within  which  the 
nominations  were  to  be  sent  in,  aud  as  to  whether 
the  nominations  were  vdd ;  it  is  not  an  objection 
to  the  paper,  aud  both  the  grounds  of  ofagection 
might  exist  without  there  being  any  defect  in  the 
paper.  By  sect.  1  an b- sect.  3  it  ia  enacLed  that  the 
mayor  shall  attend  at  the  town  hall  on  the  dar 
next  after  the  laet  day  fbr  the  delivery  of  nomin*. 
tions  to  the  town  clerk  between  the  hours  of  two 
and  four  in  the  afternoon,  and  shall  dedda  on  the 
validly  of  every  ol^ectum  made  to  a  noflunatiai 
pa^.  We  think  diat  the  onl^  office  of  the  mayor 
IS  to  deride  as  to  objeotions  ansingonthe  nomuM^ 
tion  paper,  and  this  was  not  a  questitm  for  tho 
mayor  to  decide,  and  therefore  it  is  opm  to  us. 
Then  as  to  the  delivering  bade  of  Uie  nomination 
paper,  the  paper  was  sent  in  in  prefer  time  at  first. 
The  Christian  name  of  the  {iropoaer  was  written 
with  an  abbreviation,  but  it  was  not  such  an 
idibreviation  as  would  render  the  nomination 
invalid ;  therefore  it  was  a  good  nomination  paper. 
If  the  paper  had  been  withdrawn,  and  the  candi- 
date in  withdrawing  it  had  intended  that  the 
nomination  ahoold  be  withdrawn,  but  he  had 
afterwards  changed  his  mind,  this  might  have 
amounted  to  a  witiidnwal  of  the  nomination.  Aa 
at  present  advised  I  should  say  that  in  snoh  • 
case  as  that  the  seoond  delivery  of  the  nominatian 
paper  would  be  eqnivalant  to  a  first  delivary,  and 
would,  Uieiefbre,  be  too  late,  and  the  same  would 
be  the  case  if  at  first  th»e  were  a  bad  nomination 
owing  to  a  defect  in  the  paper,  and  it  were  taken 
away  to  be  oorrected,  and  when  it  was  redelivered 
the  time  for  delivery  had  elapsed.  But  where  the 
nomination  waa  in  the  first  instance  good,  and  Ute 
paper  waa  withdrawn,  not  in  order  to  withdraw  Um 
nomination,  bat  tor  another  Diapos&  and  re- 
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delivered  after  the  time  for  deliverj  had  expired,  I 
do  not  think  that  this  makoB  the  nomination  void. 
The  two  petitiona  were  nominated  in  time,  and 
one  of  the  respondents  was  a]Bo  nominated  in 
time,  bat  the  nomination  of  the  other  respondent 
was  too  late,  bocaose  he  was  misled  hy  the  notioe  of 
the  town  clerk,  who  made  a  miatake,  whi(^  might 
TeiT  easily  be  made  before  the  question  had  been 
demded.    1  am  ot  opiniou  that  the  notioo  was 
wrong,  bat  we  hava  to  deaide  whether  this  is  the 
cowrt  to  say  whether  it  is  wrong  in  saoh  a 
manner  as  to  avoid  the  election.    We  cannot 
decide  more  than  the  Election  Conrt  could  decide 
-onder  the  Corrupt  Fraotices  (Municipal  Elections) 
Act  1872  (35  &  36  Yict.  o.  60)  es.  12  to  15.  Sect 
12,  aftv  ennnciating  certain  other  oanses  for 
which  a  municipal  election  may  be  qaestioned, 
says  that  it  may  be  qaestioned  on  the  ground 
that  the  person  elected  was  at  the  time  of  the 
election  disqualified  for  election  to  the  office  for 
which  the  election  was  held ;  it  follows  that  the 
person  elected  may  therefore  be  petitioned  against, 
and  the  election  may  be  declared  void  because 
the  diaqoalifioation  existed.    It  has  been  sag- 
eested  that  this  prorision  refers  only  to  p«*s(Hial 
disqnalifiostions,  and  that  if  any  other  kind  of 
disqualification  is  suggested  the  prnpee  remedy 
womd  be  by  infbrmation  in  the  nature  of  a  ^wi 
teamntoi  but  at  the  end  of  the  same  section 
there  is  a  provision  that  an  election  shall  not, 
except  in  mumer  provided  by  tiie  Act,  be  ques- 
tioned upon  an  information  in  the  nature  of  a  pro 
iparrtMnto,  or  hy  or  in  any  process^  or  manner 
whatsoever  for  a  matter  for  which  it  might  be 
qaestioned  under  the  provisions  of  the  Act.  If 
the  first  part  of  the  section  applied  merely  to 
personal  dtsonalifiMtion^  as  there  is  nothing  pro- 
Tided     the  Act  for  the  trial  of  questions  relating  to 
the  validi^  of  electaons  ezoept  a  petition,  it  woold 
appear  that  an  election  coold  not  be  questioned  at 
all  for  any  disqualification  which  was  nob  a  per- 
sonal one.   This  seems  to  show  that  disqualifica- 
tion is  not  to  be  oonstraed  in  anoh  a  c<mfined 
sense  as  that  contended  for  on  behalf  of  the  re- 
spondents. All  inquiry  naiae  the  Act  is  to  be 
by  petition,  and  by  ss.  12 — 15  this  court  has  the 
aame  power  in  municipal  as  it  has  in  parlia- 
mentary dection  petitioqs.   The  Legislature  in- 
tended all  decisions  of  all  questions  by  which  a 
parliamentary  election  could  have  been  avoided 
before  this  court  had  jurisdictimi  to  be  deoided  by 
this  court,  and  also,  by  these  sections  to  which  I 
have  referred,  this  court  has  the  same  jurisdiction 
in  cases  of  municipal  elections.  I  think,  therefore, 
that  we  have  jarisdiction  to  determine  what  was 
the  effect  cf  uie  notioe  of  the  town  clerk.   It  is 
said  thi^  althoogh  this  notioe  was  given  in  time, 
^et  because  it  was  wrong  in  its  terms  it  was  void ; 
It  is  said  that  if  there  is  any  defect  which  causes 
the  noMoe  not  to  be  like  tne  form  given  in  the 
schedule  to  the  statute,  then  the  notioe  is  void 
necesBarily,  ahhoogh  no  one  may  have  been  misled 
hy  it.  I  cannot  think  this  is  ao;  I  think  that 
even  if  the  notioe  is  only  to  the  same  effect  as  the 
form  provided  hj  the  statote^  but  differs  from  that 
form  in  some  particulars,  it  is  not  necessaiily  void. 
Bat  I  think  if  the  defect  is  so  great  as  to  persuade 
the  coait  that  the  electors,  or  a  material  pairt  of 
them,  were  misled,  so  as  to  cause  the  election  to 
1)0  contrary  to  the  real  views  of  the  constituency, 
end  this  result  has  ffurly  and  reasonably  hoen 
brought  about  by  a  defect  in  the  notice,  the  ooart 
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has  jMwer  to  say  that  the  notioe  is  void,  and  if  it 
is  void  it  seems  that  every  person  nominated  as  a 
candidate  for  election  would  be  disqualified,  and 
the  election  would  be  void.  Here  it  is  clear  that 
one  candidate,  the  person  who  had  a  nunority  of 
votes  at  the  election,  was  misled  by  the  defect  in 
the  notioe.  We  cannot  sa^  which  of  the  two 
petitkinen  woald  be  elected  it  we  simply  declared 
diat  the  respondent  Turner  was  not  avaj  elected. 
The  defset  m  the  notioa  may  hare  or  misfat  have 
mwled  others,  and  it  seems  to  be  raoh  a  dafeot  as 
mtaled  an  important  part  of  ttie  ocmstitueocy; , 
and  so  t^e  notice  and  nomination  were  bad,  which 
made  tb»  whole  election  void,  and  all  ihe  pe- 
titioners and  respondents  wore  disqualified.  lUunk 
the  proper  decision  is  that  this  election  is  Tdd» 
and  there  must  be  a  new  election. 

DEVKAir,  J.— I  am  of  the  same  opinion.  The 
first  point  18  as  to  the  power  of  the  mayor,  and  as 
to  that  I  agree  with  my  brother  Brett  that  38  & 
30  Yict.  c.  40,  s.  1,  sufarseot.  3,  was  not  intended 
to  give  the  mayor  so  strong  a  power  as  to  enable 
him  to  dispense  with  the  necessity  for  deUveriog 
the  nomination  papers  on  the  statutory  day;  the 
questions  as  to  the  day  <rf  delivwing  the  nomi- 
nation papers,  and  as  to  the  eflaot  S  the  notice 
were  beyond  the  juria^ction  of  tiia  voMjfor.  It 
ifaUowa,  that  if  mo  mayor  had  no  power,  this 
oonrt  must  decide  the  matter,  fbr  the  qoeation 
arises  whether  the  candidates  were  disquaufied«  or 
whether  those  who  were  elected  were  not  duly 
elected  by  a  majority  of  lawful  votes.  Unless 
this  is  a  caeue  omistua,  I  think  it  is  a  case  within 
sect.  12  of  the  Corrupt  Fractioes  (Municipal 
Elections)  Act  1872  (35  &  36  Tict.  c.  60).  On 
the  ftots  stated  in  the  special  case,  it  was  direcUy 
in  i^esUon  whether  certain  persons  were  dis- 
qualified, and  whether  certain  persons  were  duly 
elected  by  a  mqority  of  lawful  votes.  It  is  con- 
tended tliat  this  court  has  no  power  to  avoid  the 
election,  but  I  think  that  would  be  an  erroneous 
condnaioD.  By  sect.  15  of  the  Corrupt  Practices 
(Municipal  Blectioiu)  Act.  1872  (35  A  86  Tiot. 
G.  60),  this  court  has  jurisdictum.  That  atatato 
impoBSB  on  the  court  the  duty  ot  first  seeing 
whether  on  tbia  facts  of  the  case,  or  aocordii^  to 
law,  the  person  dedared  elected  was  propnly 
elected,  or  if  any  other  persons  were  elected,  and 
if  the  .oourt  cannot  say  either  that  the  perscoi 
declared  elected  waa  prfmerly  elected,  or  that 
some  other  person  was,  the  court  has  power  to 
declare  the  election  void.  Now  in  this  case  can 
the  court  do  justice  by  declaring  that  any  person 
is  entitled  to  be  considered  duly  elected,  or  are  we 
d^veu  to  the  altomative  of  declaring  the  election 
void  P  I  think  justice  cannot  be  done  except  by 
adopting  the  latter  course.  We  oa  mot  say  that 
an^  one  or  more  of  the  candidates  were  properly 
rqeoted  or  elected.  Consequently  the  election  is 
void,  and  there  must  be  a  new  (me. 

AxcHiBALD,  J. — am  of  the  same  oinnion. 
Questions  are  raised  as  to  the  efibot  of  1^  nomi- 
nation papers,  and  as  to  the  jurisdiction  <^  the 
mayor.  I  agree  with  my  brothers  Brett,  and 
Denmau  as  to  the  power  of  the  mayor,  that  it 
only  extends  to  deciding  on  objections  arising 
on  the  &oe  of  the  nomination  paper,  and  that '  ho 
cannot  decide  whether  a  candidate  is  qualified  (ft 
not.  I  think  that  the  respondent,  Wright's  nomi- 
nation paper,  if  it  was  good,  was  never  withdrawn 
with  the  intration  of  withdrawing  the  nomination, 
and,  as  to  its  validity,  writing  the>|w<moser*8 
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'Gfaristian  name  "Fredk"  is  sufficient.  If  Hie 
paper  wai  invalid,  and  were  taken  away  and 
-amended,  I  think  it  wonld  be  right  to  say  that  it 
voald  be  inraUd  if  it  were  re^liTered  after  the 
proper  day  for  delirety,  but  it  is  not  necessary  to 
decide  that  point,  for  our  decision  rests  on  the 
jpnond  that  the  notice  was  invalid.  The  statnte 
:tB  A  39  Vict.  c.  40,  which  repeals  22  Vict,  c  35, 
«.  5,  proTicles  by  sect.  1,  aub^eot.  1,  timt  nine  days 
at  least  befinre  the  election,  the  town  clerk  shall 

S've  a  notice  in  the  form  in  the  tcheduto  or  to  the 
re  effect,  and  spedfles  how  tte  notice  is  to  be 
pnblisbed,  and  1^  snb-seet.  3  erery  nomination 
paper  is  to  be  delivered  seven  days  at  least  before 
the  day  of  election.  This  wag  the  ordinary 
--aanaal  election.  The  town  clerk  gave  the  notioe 
wrong;  two  candidates,  the  petitioners,  were  in 
time  in  delivering  their  nomination  papers,  and 
^e  respondent  "V^ght  was  also  in  time,  but  the 
respondent  Tnmer  was  too  late.  Then  was  he 
misled  f  The  only  inference  is  that  in  conse- 
•qnence  of  having  received  insufficient  notice  he 
delivered  his  nomination  paper  on  the  23rd. 
Withont  necessarily  considering  whether  the 
provieions  as  to  notice  arc  directory  or  oompml- 
BOTf,  it  IB  enongh  to  say  that  if  ^tj  are  directory, 
-ana  the  candidate  is  misled  throng  their  not 
having  been  followed,  it  i>  a  bad  nolioe.  In  this 
-caee  &m  defect  in  the  notice  did  mislead  one  (tf 
the  esndidates,  and  eansed  him  to  send  in  his 
iKXDiiiation  paper  too  late,  and  there  has  not  been 
-a  proper  election  by  the  voice  oi  the  constituent^. 
It  is  said  then  we  have  no  jnrisdiction  to  decide 
this  case,  bat  I  think  that  the  Ooimpt  Praotioee 
(Mnnicipal  Elections}  Act  1872  (35  ft  36  Tict.  c. 
■^30)  shows  that  the  mtontion  was  to  transfer  all 
SQch  trials  to  the  Election  Court  created  by  tbat 
Act,  with  power  to  reserve  questions  of  law  for 
the  Court  of  Common  Pleas.  Sect.  12  of  that 
Act  provides  for  ^nestioniug  an  election  on  the 
groond  of  disqualification  in  terms  which  on  one 
reading  mav  appear  somewhat  restricted,  but  I 
•do  not  thiuK  that  they  need  be  so  read,  and  sect. 
1^  sub-sect.  4,  shows  that  the  court  is  to  decide 
whether  the  dectioo  is  void  absolutely,  or  whetfiar 
it  ought  to  be  held  invalid  on  the  ground  stated  in 
wot.  12,  that  the  candidi^  waa  disqnaliBed.  I 
■think  we  must  hold  thia  eleotum  raiOt  and  ordex- 
another  to  be  held. 

Judgment  aeeordlngly  toUkotU  eosfs. 
Solicitors  for  the  petitioners^  JSIms  and  fT&orpe, 
for  Oeorg*  SatuU,  NorthamptUL 

Solidton  tor  the  reapondeate.  Ftson^  Grow- 
<Urt  and  Co. 


SZCHSQUEB  DIVISION. 
StUwrtUt^,  Jan.  29. 
(Before  Kult,  C.B.  aifd  PotiiOCK  and  Hubdu 
STOK,  BB.) 

70RDXR  V.  HaHDTSIDE  AlTD  Co.  (LllIITBD).(a) 
Incoms  iaat—Tradert — Belu-m  of  prq^a—Dedue- 
iion  jor  depnoiatifm  of  trade  huUdingt  and 
maeKvnery,  J-c. — Addition  to  capital — 5  4*  6  Viet, 
e.  35,  «.  100,  tdiedvle  D,  ease  1,  r«Ie  3,  and  *. 
159 — Conainteiifm  of. 
A  ttmrnany  eurrying  on  btuine§9  at  ironfowndert,  in 
vtaiing  a  reium  cf  tUevr  onmuil  jtroJUs  and 
gain*  under  achedide  J)  for  thepvrpoee  of  ateese- 


(a)  B^meAlirl'.  [inaa,  Biq..  BMtstatN4*-Uw. 


ment  to  tJu)  income  tax,  are  not  entitled  to  «Zam  a 
deduction  in  reject  of  a  sum  of  money  tamuMg 
eet  apart  by  them  out  cf  their  net  profiie,  in  ao- 
cordance  voith  their  artidee  of  aseooiation,  for 
"  dmredation  of  buttdinge,  fixed  plant,  and 
machinery"  the  amount  so  $et  aeide  being  net 
profcte  and  an  addition  to  coptcal,  and  not  a  mm 
expended  in  repaire,  and  the  deductiot^  therefore, 
being  contrary  to  5  ^6  Viet.  e.  35,  a  100, aoftwiHlc 
A  ease  1,  rule  S. 
Bo  held  hy  iha  Emdumer  Divinon  {KeOy,  O.S. 
and  PcSloeh  and  ^ddletton,  2JB.),  approving 
the  eaee  of  Addia  v.  the  Solkiitor  ot  Inland 
Bevenue  (<»  the  SeotA  Ontrf),  IS  Beoteh  Law 
Bop.  274 

This  waa  a  caae  atated  for  the  opinion  of  the  conrt 
pursuant  to  the  provisions  of  37  Vict.  o.  16,  aa.  8  audi 
9,  in  the  matter  of  an  ajipeal  of  Aiidrow  Handy- 
side  and  Company  (Limited),  against  an  assess- 
ment to  income  tax  under  schedule  D,  made  upon 
tbem  by  the  oommissionerB  fbr.the  diatrict  of 
Morleatown  and  Litbhandi,  in  uie  ooanty  of 
Derby. 

Case. 

For  the  year  1874-1875,  an  assessment  under 
schedule  D  was  made  by  the  commissioners  for 
the  district  above  named  upon  Andrew  Handy- 
side  and  Company  (Limited),  a  company  carrying 
on  the  baainess  of  iron  fonnders  in  the  pariah  of 
St.  Alkmiue,  in  Derby. 

The  assessment  made  upon  the  company  waa 
8642Z.,  the  amount  taken  from  their  own  report, 
and  therein  specified  as  net  profits ;  but  in  this 
amount  a  sum  of  15091 7«.  M.  is  shown  n  "  amount 
written  off  for  depreciation  of  buildings,  fixed  plant, 
and  mnohinery.'Xa)  The  company  (the  now  re- 
spondents) on  their  appeal  to  the  commisei(nierB 
on  the  29th  Joae  187o,  podnoed  a  balance  sheet 
for  the  year  ended  on  toe  29th  Jane  1874  being 
their  first  year  d  fasding,  and  obiet^ad  to  the 
diarge  in  reapect  of  the  sum  of  15091.  7<.  Cd.;  and 
otutMided  tiiat,  inasmuch  as  auch  anm  had  no  raid 
existeooe,  but  waa  written  off  io  the  acoouuta  in 
accordance  with  the  artitdes  of  assodation,  as  the 
works  must  of  neoesai^  depreciate  t^wa  year  to 
year,  and  as  the  sum  expended  in  repairs  -coald 
not  entirely  replace  suph  d^reoiatioa,  they  wore 
justified  in  writing  off  *  that  amount  as  adedno- 
.tion.(&). 

The  surveyor  (the  now  i^ipellant)  objected  that 
the  sum  appealed  against  waa  »  dadnotiwi  u  va- 

(0)  Iti  the  ooarw  of  the  u^nent  It  ma  adnitted  tbat 
the  ooflapany  bad,  h  they  might  proptlyda,  Wilttaaog 
a  oertaia  anKmat  for  repain  aotaaUy  doae. 

(1)  Hm  ISStb  aitiole  of  -Uie  oompuy's  arfiflles  oT 
aeeooiatifni  on  wfalah  tbaj  reBed  aa  above  MBttoasd  ia  aa 
toUoma  t  "  The  difaetots  nur  taam  tiate  te  tfsM^  brfoio 
rsoomintndiiig  any  divldsod,  set  asida  oat  o(  tiia  net 
proflta  ot  the  ooaipaiiy  snoh  sam  as  tiiaj  tiiiak  piopar  aa 
a  iMerve  land,  for  ilie  pnrpoea  of  mntuff  ooaUannoias, 
or  of  pnnhasing,  iBprorinv,  eolaiving,  vebaildnig.  t*. 
■torintr,  reiaitatinr,  or  m^ataiiiitiff  via  works,  pMA, 
and  otbsr  prsmiMs  or  pn^^ar^  of  taa  vmpuoj,  or  Oa 
•reotioa  or  oaaMtar&otiiMi  of  new  bniMii^^  works,  or 
plut.  or  for  •qoaliainir  dividends,  or  for  any  other  pnr- 
poM  oonnwted  with  the  buiness  of  the  oompaor,  or  in 
fortbaiaaee  of  aiqr  of  the  obieets  of  the  ootnpuiy ;  and 
the  saue  laar  be  iVpUsd  aaoordiafly  Iron  Uma  to  tiaa 
in  meh  biuins  as  the  diiaehira  mmj  dstenina.  Tba 
rMcrva  fnad,  or  aoah  part  tbanof  tot  the  Uma  haHoff  as 
ie  not  invMtod  aa  harwaaftu  provided,  maij  b*  aaad  for 
the  K^aersl  panoess  of  the  aompany.  Tin  latenatoC 
the  rrMTvy  fond  ebaP  be  triatsd  aa  aoBnal  pidls  of  tta 
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speofc  of  oa|rftaI,  and  u  audi  «u  oontnuFj  to  ibe 
proTiiiaiii  (rf  the  3rd  role  of  seotiDn  100  of  the  5 
A  6  YioL  0.  35,  that  no  aUowanoe  for  depreoution 
WM  provided  for  in  the  said  Act,  and  that  sect, 
IGO  prohibited  any  deductionB  being  made  eicept 
those  expres^  ennznernted  in  the  Act. 

The  majority  of  the  oommiarioners,  however, 
being  of  opinion  that  persona  in  trade  were 
eqoitaUy  entitled  to  write  o£f  from  their  profits 
ewsh  year  a  sum  tar  depredation,  and  that  tite 
amonnt  claimed  wag  fair  and  raasaiable,  decuded 
in  faTOor  of  the  company. 

Hie  rarreyiitr  bemg  dissatisfied  with  such  deoi- 
Bi<mt  requested  that  a  oaee  for  the  opinioa  of  the 
conrt  should  be  stated. 

The  opinion  of  the  ooorfe  is  therefore  desired  as 
to  whether  the  appellants  (the  now  respondents, 
tJbie  oompany)  are  lastified  in  making  and  shoald 
be  allowed  the  dedoction  of  15091.  7a.  6d.  claimed 
them  for  depreoiatioD. 

The  material  parts  of  the  Act  of  Parliament 
(5  &  6  Viot.  c.  relied  on  by  tha  Crown  and 
referred  to  in  the  ease  and  the  jadgment.of  the 
ooort,  aro  the  third  rale  to  the  first  ease  in 
Sehednle  (D)  sect  100,  ofliie  Aot,  and  aeot.  150. 

Enic  3  ia  as  followB : 

TUid.  la  isHiiWaf  tha  wodts  aad  gams  ahufwble 
vadsr  SaheJoU  (D),  or  for  the  pnvposs  of  Mwwriag  th* 
dntj  tbmoD,  so  som  shall  b«  mI  against  or  deducted 
IrhD(  or  sllowed  to  be  set  agsinst  or  dsdnoted  from 
saah  profta  or  gsins  on  MMMWot  ct  any  sbd  e^siided 

pavpose  of  saoh 

tcadSt  vamifaetaie,  adveatoia^  creonoan,  nor  fee  any 
anm  axpondad  for  the  npply  or  rapain,  or  altamtfam  of 
way  implemeiita,  ateoaila,  or  artiolea  employed  for  tlw 
porpoaa  of  aneh  tiada,  nuurafaotBn,  advaatiue,  cr 
eOBomi,  bejoud  the  nun  ammalTy  azpandad  for  anoh 
poijuaas  aeeonUiv  to  an  annfe  of  thvee  7«»i«  preoed- 
mc  tba  ytmt  in  wUdt  soali  anaaaant  aliaU  ba  sude ; 
nor  «  aooonnt  of  aaj  loss  not  oonnaatad  with  or  ariainv 
oat  (rf  anoh  tiada;  nor  on  aooonnt  of  mar  awitu 
wittdsawn  tbarafrom;  nor  for  aay  anm  amplojeo  ae 
intandad  to  be  empk^r^  as  oapital  in  anoh  trade,  tto.  t 
nor  liar  aoj  capital  employed  iniisproTaBient  ot  pramiaea 
oeonpiad  for  the  parpoae  of  snoa  toade,  ^ ;  nor  era 
aooonnt  or  nndor  pratenoaof  aar  intvestwbioh  might 
have  been  made  on  aaeb  soma  if  laid  eat  as  intaraat ; 
nor  for  may  debta  exoept  bad  debts  ptonred  to  be  anoh  to 
the  aatiafaatum  of  the  oommladonera  reipeotirely  ;  nor 
for  my  aTeraga  lose  beyond  the  aotnal  amoont  ot  loaa 
aflar  adjaatment;  nor  for  anr  earn  roooraiable  ander 
antodsataiaoraaotraetof  iaajwaaitr. 

Sect.  159  enaeta : 
'  ThaftjatbaeompBtatloBof  datytobemadanndarfliiB 
Aot  ia  any  of  the  eaeas  before  ventionad,  either  by  the 
pai4T  niMdng  or  deliTerin^  any  list  or  atatement  ra- 
qnited  aa  aforeaaid,  or  by  the  leapaotiTe  aaaeaaora  or 
eomnuaaionegi,  it  shall  not  be  latrfol  to  make  any  other 
dadnolaonB  thenfrom  than  anoh  as  are  aKpreealy  ennme- 
xated  ia  tUa  Aet,  dot  io  make  any  dednotion  en  aooonnt 
of  any  aaaaal  intaraat,  aanaityt  or  other  aannal  p^. 
mHt  te  be  paid  to  aay  peraons  oat  of  any  pn^ta  or 
gsins  ehargeable  by  fliis  Aot,  is  t^ard  thM  a  proper- 
tiosate  part  of  the  dn^  to  to  be  charged  ia  allowed  to 
be  dadacrtad  on  making  mob  payment! ;  nor  to  make 
aaydedaelion  from  the  ptoBta  or  gaina  arising  frwa  any 
pnipwty  barmn  deaeiibad,  or  fsom  say  aOas  or  am. 
plojBMBfcof  profit  oa  aooonnt  of  diabiatton  of  oupital 
employed,  or  ol  loss  sastaiiMd  in  any  tnds,  nuaabetaia, 
adTentnre,  or  ooaeasn,  or  in  waj  prolBBstoa,  emplgyeat, 

OTTOOatiOtt. 

Finder  (with  whom  wore  the  AUomey-Oenenil 
(Sir  J,  Holker,  (^.C.)  and  the  Solieitor-Oenerdl 
(Sir  H.  S.  Giffard,  Q.O.),  for  the  Crown,  contended 
that  the  company  were  not  entitled  to  the  deduc- 
tion which  they  claimed  in  respect  of  this  snm  of 
1509L  78.  fid.,  set  aaioe  by  them  to  meet  the  ex- 
pected yearly  depreciation  in  Uuir  madiinery  and 
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works.  Admitting  the  oompany  to  be  justified 
under  their  138th  arlHcle  of  association,  in  writni|c 
oB  this  snm,  the  dedoction  ia  one  which  cannot 
possibly  be  alhnred  in  law*  being  quite  eontmrj  to 
the  expreie  tnma  of  tin  Aot  <h  Fa^ament :  (aee- 
Bale  3.  case  Lsdid.  B.,8eet.  100;  and  seot.  159  of 
the  5  <fc  6  Viet.  c.  35).  They  have  already  claimed 
in  their  aooonnt  aad  been  allowed  a  snm  for 
repairs ;  hot  this  amount  now  claimed  is  no  more 
or  less  than  an  addition  to  or  an  investment 
oqoitaL  This  precise  point  of  depreciation  was 
before  the  First  Division  of  the  Scottish  Coort  in 
Feb.  1875,  in  the  case'  of  Addie  and  8on»  v.  Th» 
BolieUor  of  Inland  Revenue  (12  Scottish  Law  Bep. 
274),  and  the  short  judgment  of  the  Iiord  Presi- 
dent (in  which  the  three  other  Lords  of  Session 
ooDcorred),  is  so  oompletely  in  point,  and  so 
decisive  of  Uie  present  question,  that  I  will 
read  it  aa  my  argument  on  the  part  of  the 
Grown  on  the  pomemt  oooaaion*  Ms  Lordship- 
said,  "  The  q^i^laats  have  been  aasessed  nnder 
schedule  D.  in  rsapect  of  |wofits  from  thwr  bnai- 
ness  of  ironnuuters,  and  they  claimed  to  have 
deducted  from  each  proflta  two  sums  ot  55251. 
and  4435Z.,  as  a  percentage  for  pit  sinking  and 
depreciation  of  bnudings  and  machineir,  upon  the 
ground  that  the  sinking  of  new  pita,  though  only 
an  occasional  thing,  is  still  part  ot  what  may 
fairly  be  called  the  annual  expenditure,  neoessarily 
incurred  in  realising  the  profits  from  their  trade- 
There  is,  I  think,  only  one  point  to  be  determined 
here,  and  not  two,  as  represented,  because  the 
machinery  and  buildings  connected  with  a  pit 
appear  to  me  to  be  just  part  of  the  pit  itself.  It 
is  one  compound  structare  necessary  for  the  work- 
ma.  of  the  mine,  and  the  qneatian  is  whether.  uud«r 
the  special  rules  of  1^  Inoome  Tax  Act,  thev  are 
entitled  to  dedoot  aomething  on  aooonnt  of  tho 
amount  expended  in  making  a  new  pit.  Now  I 
am  quite  dear  that  the  making  of  a  new  {nt  in  a 
trade  of  this  kind  is,  in  every  sense  of  the  term, 
just  an  expencUtnre  of  o^ital.  It  is  an  investmeni 
of  money,  of  capita],  and  must  be  placed  to  capital 
account  in  every  properly  kept  book  applicable 
to  Boch  a  concern.  Bow  if  that  be  so,  it  seeraB  to 
me  that  the  provision  of  the  third  role  under  the 
first  head  of  sect  100  of  the  Property  Tar  Act,  is 
ooncIosiTe  upon  the  question  before  as,  because  it 
is  there  provided  that  in  estimating  the  balance 
of  profits  and  gains  chargeable  under  schedule 
D.,-  or  for  the  purp<»e  of  assessing  the  duty 
thereon,  no  anm  shall  be  set  agaiosti,  or  dedaoted 
from,  or  be  allowed  to  be  set  against,  or  be 
deducted  from,  such  profits^  or  gMus  on  acconnt 
of  any  sum  em^oyed,  or  intended  to  be  em-  * 
ployed,  as  capital  in  snoh  trade.  It  seema  to  me 
that  it  is  qu^  nimecessary  to  go  beyond  that  one 

Eart  of  the  statute.  No  doubt  some  support  mar 
e  bad  also  from  the  159th  section*  but  I  think 
this  role  ia  in  itself  perfectly  conduaive.  As  soon 
as  yon  ascertain  that  this  is  an  expenditure  of 
capital,  there  is  an  end  to  any  proposal  to  deduct 
anything  in  respeofe  of  it,  and  on  that  aimple 
groond  I  think  toe  jndgmenfe  of  the  oommiasionera 
right." 

QrantTiam,  for  the  respondents,  the  compauy, 
contra,  was  called  on  by  the  court. — This  point  has 
never  been  discussed  or  decided  by  any  court 
except  in  the  Scotch  case  now  cited  on  the  part  of 
the  Crown,  and  which  I  submit  does  not  apply.  In 
the  case,  as  that  was,  of  a  mine,  and.  a  pit,  and 
machinery  fbr  bringing  "Pj^gSje^y't^^gte 
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is  sunk  or  opened,  it  is  a  new  ooncern,  and  an 
inveatmenb  o(  new  capital.  Bat  here,  in  these 
faeaT7  ironworks,  the  wear  and  tear  is  great,  and 
the  actaal  work  caases  a  very  large  depreciation 
in  the  machinery  and  works,  £a.,  every  jear,  which 
cannot  be  met  by  mere  repair.  fKitLY,  C.B.— 
Were  it  not  for  the  words  of  the  Act  of  Fariia* 
meet  I  should  be  inclined  to  think  that  the  view 
of  the  matter  wonid  be  in  your  faronr.]  No  donbt 
the  words  of  the  Act  are  atronc,  but  I  sabmit  the 
present  is  a  TOj^  different  case  from  the  Scotch 
mining  case.  That  was*  no  donbt,  a  qneetion  of 
d^ituT;  bnt  the  present  case  does  not  come  within 
the  provision  of  the  Act  which  was  intended  to 
apply  to  capital.  The  depreciation  here  cannot  be 
net  in  any  other  way,  and  if  this  is  not  to  be 
alloncd,  ail  the  capital  weuld  in  a  few  years 
be  gone.  No  donbt — as  my  friend  has  argaed — if 
the  entire  machinery  is  worn  out  in  course  of 
years,  and  is  replaced  by  new,  that  would  be 
charged  to  capital ;  bnt  here  it  has  to  be  reinstated 
every  one  or  two  years,  piece  by  piece  as  it  were ; 
it  is  a  depreciation  going  on  constantly,  and  tiot 
occurring  entirely  at  any  one  time,  and  a  clean 
sweep  made  onoe  for  all.  No  average  for  three 
years  can  be  arrived  at.  Now  the  company  has 
only  been  at  work. some  eighteen  months,  and 
th^  are  entitled  to  make  the  dednction  now 
claimed;  and  at  the  end  of  three  years,  when  the 
average  amonnt  of  the  repairs  can  be  correctly 
calculated,  they  can  be  surcharged  for  uiy  that 
may  have  been  wrongly,  deducted.  The  rale  in 
the  sixth  case  in  Schedale  (D)  to  section  100  ia 
applicable  to  the  present  case,  and  the  commin- 
Eioners,  who  are  well  qualified  to  jndite  in  the 
matter,  have  decided  on  a  iaip  and  eqaitaUe  view 
of  the  matter,  and  that  deoiuon  the  court  will 
uphold. 

Finder  was  not  called  upon  to  reply. 
Kelly,  C.B. — "Whatever  may  be  our  opinion  of 
the  justice  and  Jaimess  as  regards  commercial  or 
maQufacturing  interests,  of  some  parts  of  this 
Act  of  Parliament  upon  which  there  is  no  case 
now  belbre  the  court,  and  npon  which  I  do  not  feel 
myself  at  liberty  at  all  to  comment^  it  ia  perf^tly 
clear  that  upon  the  3rd  rule  in  the  first  case  in 
schedule  D  of  the  Act,  the  respondents,  the 
traders,  are  not  entitled  to  tiie  deduction  whidi 
has  becai  claimed  by  them.  ^  appears  that  in  the 
138th  article  of  the^  company's  articles  of  associa- 
tion there  is  a  provision  that  a  reserve  fund  is  to 
be  formed,  and  before  recommending  a  dividend, 
and  of  course,  therefore,  before  they  pay  any,  the 
company,  perhaps  very  prudently  and  properly, 
.  agree  to  set  aside  from  their  net  profits  a  sum  as 
a  reserve  fund  for  the  purpose  of  meeting  contin- 
gencies. But  what  are  those  contingencies? 
They  are  a  variety  of  matteru  which  the  company 
have  no  more  right  to  deduct  from  the  net  profits 
and  Bay  that  the  net  pn^ta  are  thereby  diminished 
and  that  they  have  not  really  netted  that  amount 
of  profit,  than  they  would  have  a  right  to  deduct  a 
■nm  which  they  might  BE^d  upon  the  purchase  of 
a  house  or  a  carriage.  What  they  say  is  that  it 
is  "  for  the  purpose  of  meeting  coutingencies,  or 
of  altering,  improving,  enlarging,  rebuilding, 
restoring,  reconstructing,  or  maintaining  the 
works,  plant,  and  other  premises  or  property  of 
the  compEUiy.  Now  I  leave  oat  the  word  "  re- 
pairing, becanse  it  is  admitted  that  they  are 
entitled  to  deduct,  and  they  have  deducted,  a 
sum  for  repairs ;  and  ire  must  take  it  for  granted, 
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as  there  is  no  appeal  against  that  deduction  on 
the  cme  side  or  the  other,  that  it  is  a  proper  do- 
dnction  according  to  the  Act  of  Parliament.  The 
article  then  goes  on  to  say,  "  or  the  erection  or 
constmction  of  new  buildings,  works,  or  plant, 
or  for  equalising  dividends,  or  for  any  other  pur- 
poses conneoted  with  the  business  of  the  com- 
pany, or  in  furtherance  of  any  of  the  obje(^  of 
the  compaa]r,and  the  same  maybe  applied aooord- 
ingly  from  time  to  time  in  eueb  manner  as  the 
directwe  may  determine."  The  qneation,  then,  ia, 
are  the  camvKoy  entitled  to  claim  a  deduction^  in 
respect  of  t^iat  portion  of  the  reserve  fund  which 
they  have  set  aside  for  the  purpose  of  applying, 
or  which  they  may  have  applied,  to  any  of  the  pur- 
poses above  mentioned  besides  repairs.  No  doubt 
they  are  empowered  by  their  articles  to  set  the 
amount  aside  and  to  apply  it  to  any  of  the 
many  parposes  mentioned;  but  the  case  shows 
clearly  that  such  sum  is  net  profit,  and  in  my 
opinion  it  is  clearly  contrary  to  the  Act  of  Parlia- 
ment that  the  deduction  claimed  should  be  allowed. 
The  Act  is  qitite  explicit,  and  admits  of  ng  doubt- 
ful or  difiicnlt  question  of  construction.  It  says 
that  in  estimating  the  balance  of  profits  and  gains 
diargeable  under  achednleD,  or  for  thepnrpoae  "of 
assessing  the  da^  thereon,  no  sam  ehail  be  set 
against  or  deducted  ftam,  or  allowed  to  be  set 
against  or  deducted  ftDm,  such  profits  or  gains 
on  account  of  any  sum  expended  fcv  repain 
of  premises,  occupied  for  the  purpose  of 
such  trade,  mann&ctnre,  adventure,  or  conoem, 
nor  for  any  snm  expended  for  the  supply  of,  re- 
pairs, or  alterations  of  any  implements,  utensils,  or 
articles  employed  for  the  purpose  of  such  trade, 
manufacture,  adventure,  or  concern,  beyond  the 
snm  usually  expended  for  such  purposes,  according 
to  an  average  of  three  years  preceding  the  year  in 
which  such  assessment  shall  be  made."  Now,  just 
let  us  snppose  that  this  business  had  been  carried 
on  for  three  or  four  years,  and  that  the  average 
sum  actually  expended  for  the  necessary  and  usomI 
repairs  had  been  5002.  a  yev,  the  compaiiy, 
in  that  case,  woald  be  Mititied  to  deduct  from 
the  amonnt  of  their  net  prc^ts  500L  The 
average  of  the  expenditure  upon  the  repairs 
for  the  past  three  years  would  be  about  what 
they  wotud  e]n>ect  to  expend  iu  repairs  in  the 
ensning  year,  the  year  of  charge  in  question,  and 
that  would  be  a  fair  and  jast  d^uction  from  their 
profit.  But  here  it  is  said  that  the  case  ia  different,, 
because  the  company  have  been  in  business  only 
one  year.  Bat,  there  being  no  specific  proviso  in 
the  stetute  applicable  to  that  state  of  things,  the 
result  is  that,  if  we  are  to  take  the  average  of  tiiree 
veers  to  determine  how  much  may  be  expected  to 
be  expended  in  repairs  in  the  year  to  come,  and 
if  there  are  not  three,  nor  even  two  years,  but  only 
one  year,  we  mnst^  get  the  best  information  that 
we  can,  and  must  judge  from  what  has  been  done 
during  that  one  year  what  will  be  the  probable 
amonnt  expended  in  the  ensuing  year,  and  calcu- 
late the  proper  dednction  on  that  footing.  Bat 
the  qnestion  here  is,  not  what  sum  has  been  ex- 
pended upon  repairs,  inasmuch  as  it  is  admitted 
that  a  sum  has  been  set  aside  and  allowed  as  u 
deduction  from  the  net  profits  in  respect  of  tbo 
repairs  that  have  been  effected,  but  it  is,  whether 
the  i-espoudents  are  entitled  to  deduct  this  entire 
sum  of  1509!.,  which  may  be  applied  anywhere, 
or  at  any  time,  and  in  any  way  tnoy  please,  for  a 
great  variety  of  parposes,  which-  are  actually  for* 
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bidden,  directly  as  well  as  indireotly,  hr  the  pro- 
vmons  of  the  Act  of  Farliameot  P  All  that  uiev 
are  entitled  to  dednot  they  hare  already  deducted, 
namely,  the  reasonably  probable  amoant  of  re- 
purs  ID  the  enamnff  year,  and  no  otAter  dedoction 
n  allowfid  by  the  tarma  vl  the  Act.  Oar  jnds* 
nient,  therefore,  in  my  opittioi^  should  be  ior  the 
Crown.. ' 

Pollock,  B. — I  am  of  the  same  opinion.  The 
only  qaeetifm  here  is  whether  the  amoant,  15091. 
7#.  6(C  written  off  for  the  depreciattoa  of  baildioKS 
fixed  plantt  and  machinei;jr>  can  be  properly  de- 
dacted  in  estamating  the  income  tax  payable  by 
the  company.  "Sow,  in  my  indolent,  upon  no 
o<matraction  of  the  Act  01  Faruament  can  that 
dedaction  be  made.  Strictly  speaking,  there 
ie  no  difference  between  what  is  called  an  equit- 
able construction  of  an  Act  of  Parliament  and  any 
other  oonatraction.  It  appears  to  me  that  upon 
the  mostiost  and  favoarable  oonfitinction  ot  this 
Act  of  Parliament,  as  re^rds  the  respondents, 
they  are  not  entitled  to  this  dedaction.  There  are 
thrae  modes  in  which  this  fund  to  meet  the  depre* 
cSation^  of  machinery  may  be  dealt  with.  One  is 
by  »AAmg  to  the  companys  original  o^ital  what 
is  called  a  d^reciation  f  and ;  the  second  is  br 
lajing  aside  cut  of  the  annual  pm&ts*  which 
woald  be  otherwise  divisible  among  the  share- 
bolders,  a  certain  sum  to  meet  the  estimated  de* 
nreciation  -,  and  the  third  is  b^  waiting  until  the 
cepreciatiou  occurs,  and  then  either  rep^rin^  or 
remstating  the  machinery,  so  as  to  make  it 
equal  value  and  efficiency  to  that  which  it  was 
before.  There  are  many  ways  in  which  expenses 
accrue  by  reason  of  depreciation.  There  are  cases 
where  there  is  a  renewal  of  machinery  from  week 
to  week,  and  sometimes  from  dAj  to  day;  and 
there  are  cases  in  which  the  machinery,  or  cer- 
tain parts  of  machines  emplcTed,  may  cost  many 
hundred  pounds,  and  the  depredation  of  which 
does  not  occur  actually  from  day  to  day,  or  is  not 
wpreciable  from  day  to  day,  bat  comes  in  the 
an^w  o(  breakage  or  other  accidental  or  occa- 
ricmal  ocoorrences,  and  as  to  which  there  may  be 
a  statement  from  year  to  year.  Now,  the  iray  in 
which  that  would  praoticuly  be  met  under  this 
Aot  of  Parliament  is  this  :  Whether  the  depre- 
ciaticn  were  small  or  great,  and  the  consequent 
reinstatement  small  or  great,  it  would  aU,  in 
the  long  ran,  supposing  the  concern  to  be  a  going 
concern,  be  met  jasUy  and  Airly  under  this  Act, 
when  the  money  was  actually  expended ;  because 
the  words  of  the  3rd  rule,  under  the  Ist  case  of 
schedule  D  are,  "  Nor  for  any  sum  expended  for 
the  supply  of  repairs  or  alterations  of  any  impk^ 
mei^,  ntmiilSfOr  urticles  employed  for  the  pur- 
pose of  Bueb  trade,  mannfaoture,  adventure,  or 
ooncem*  beyond  the  sum  nsnally  expeoded  for 
■noh  pniposes."  Therefore,  where  madiines  are 
employed  which  require  new  parts  to  be  snpplied 
every  week,  or  eveiy  month,  or  at  the  ena  of  a 
year,  or  when  a  breakage  occurs  and  causes  a  laige 
oatlay  to  reoair  it,  all  that  expense  and  outlay 
comes  in  in  the  average  of  three  years,  however 
large  the  amoant  may  bo.  In  tlutt  way  perfect 
justice  would  be  done  between  the  parties,  and  the 
deductions  which  the  company  now  clum  would, 
in  the  long  run,  be  allowed  them.  But  it  may  be 
eaid  that,  supposing  it  is  not  a  gwng  concern,  and 
there  is  a  bmo,  then  there  would  be  a  very  great 
depreciation ;  bat  that  depreciation  does  not  affect 
any  question  arising  unt^r  this  Act  of  Parlia- 
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mrat  A  depreciation  always  takes  place  when  a 
conoem  is  sold,  not  as  a  going  oonoem,  bat  as  one 
that  has  failed,  or  for  some  reason  or  other  has 
stopped.  The  only  questioafnr  oar  oonsideration 
is,  whether  this  estimated  amount,  laid  aside  bom 
year  to  year,  or  writtm  off  for  tiia  depreniation 
of  baildmgs,  find  plant,  and  madiinery,  oomes 
within  the  words  of  the  seetioii.  I  think  it  qvite 
clear  tiiat  it  does  not,  aod  that  thwefore  the 
oommissioners  in  this  case  were  wroiu[,  and  ti^ 
consequently  oar  judgment  sfaoald  Be  toe  the 
Crown. 

HtTDDLKSTOx,  B.— I  am  of  the  same  opinion.  It 
Is  quite  clear  on  reading  this  oase  that  this  sum 
of  1509Z.  is  a  sum  which  an^  prudent  person  woald 
no  doubt  pat  by  or  lay  asiae  for  the  purpose  of 
meeting  what  may  be  called  Uie  expmses  of 
renewal.  The  articles  of  association  dearly  con- 
template that  it  should  be  carried  into  the  capital 
aooonnt,  and  that  the  company  might  make  uae  of 
the  money,  bnt  if  they  did  so  it  would  be  in  the 
ca^tal  aoooont,  appeanng  on  one  side  as  drawn  or 
caqModed  on  the  capital  aoooont;  and  it  is  quite 
dear  that  it  would  be  treirted  for  all  purposes 
hooklraeping,  and  for  all  usnal  purposes,  aa  oapitaL 
The  Sootchi  oase,  which  has  been  referred  to, 
clearly  adopts  that  view,  because,  of  the  two  sums, 
50001.  was  to  have  sappUed  the  buildings  neces- 
sary for  the  new  pit,  which  would  be  capital,  and 
40Ci0l  was  ^ere,  aa  here,  written  off  for  the  depre- 
ciation, and  the  Sootch  court  thought  that  that 
clearly  would  be  capitaL  Then,  if  that  be  so,  it 
dearly  oomes  withia  the  3rd  rale,  and  cannot  be 
taken  into  acooaot.  And  that  3rd  rule  is  ren- 
dered still  more  imperative  by  the  15Mh  section 
of  the  Aot,  which  savs  that  no  deduction  shall  be 
made  other  than  tnose  expressly  enumerated  in 
the  Act  This  sam  ot  IBoQl.  7b.  6d.,  therefore, 
ought  not  to  be  allowed,  and  the  companv  will  have 
to  pay  income  tax  upon  5,1511. 7<.  6a.,  wnloh  is  the 
sum  which  thqr  enter  as  pn^ts — munely,  86421., 
plus  the  amoant  (1509L  7<.  6d.)  which  they  claim 
to  deduct,  and  which  they  otherwise  have  doduoted. 
I  therefore  think  that  wxe  iudgment  of  the  com- 
missionera  cannot  be  upheld,  and  that  oar  judg- 
ment must  be  for  the  Crown. 

Finder. — Will  year  Lordships  in  this  oase  give 
some  directions  with  regard  to  costs  f 

Kbllt,  C.B.— I  think  that  we  can  say  nothing 
aboat  oosts  in  a  oase  of  this  kind. 

Judgment  for  the  Oroum. 

Solicitor  for  the  Crown  (appellants). — The  Soli- 
citor for  Iniand  Benenue. 

Solicitor  for  the  company  (respondenta). — F, 
StanUj/. 


June  14  and  19. 

GbXAVXS  v.  GbBBVWOOD  AKD  OTHBES.(a) 
Pedigree — Claim  through  female  branch — EzJiausU 
ing  male  hranch — Preeumiption — 3  ^  4  WiU.  4,  c. 
106,  w.  6, 7, 8. 
It  it  tu^dent  for  a  plainiif  in  ejeetmeni  claiming 
ae  keir-at-hiw  of  an  inteataJe  through  a  female 
hranch  to  exhauet  tuch  branches  of  ilte  direct  male 
line  (u  may  reasonably  (e  euppoaed  to  exist ;  and 
the  fad  of  no  one  aj}^earing  within  eu/ht  yeare 
in  antwer  to  advertteemente  inserted  in  aeeeral 
neto^apers  eaUing  upon  any  person  daiming  as 
heir-at-la  w  of  the  intestate  to  come  forward  and 

(a)  Aiporttd     HuiBT  F.  Dicsuti,  Esq.,  B*njit«r«t-I«w. 
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Offime  ^«ir  elaiim,i$  emdenee  upontekich  iimay 
fmumahl^  he  preaumaii  that  no  one  claiming  a 
manr  keir«A^  Am  ttnt  which  kehaa  pnvM  it 

3%V|iAiHi^,  elajminj^a*  Aacr-af-Iaur  0/  fA«  ptdemtd 
ffrtmdmother  an  inlettate,  broughi  ejectment 
Mmimt  the  defimdantt  in  potaettum,  who,  though 
way  aAimtteahy  hnd  am.  tnferior  claim  to  that  of 
Ihc  piamtift  that  they  elatttwd  as  co-heireae$ 
th»  tmwta<0'«  mother,  relied  on  (heir  pos- 
weation,  and  eaUed  on  iha  plaint^  to  prove 
hie  abeolate  title  at  heir-at-law.  The  plain- 
tiff ee$hantted  the  male  patemal  branches  of  the 
intestate  by  prvrrimf  that  there  were  no  male 
deeeendctnts  qf  the  tntettate's  grandfaOur  aUee, 
that  no  one  had  appeared  in  answer  to  adverHse- 
mmts  wUhin  eight  yeaira,  eaUing  upon  aU  persons 
daiiinmg  as  hevr-aiAaw  to  come  foTwcBrd  amd 
enforce  Iheir  damts;  and  that  no  nearer  heire 
Hum  himseY  w&ra  mmtioned  in  eavg  qf  several' 
detds  and  doomnmts  rdating  to  the  famSy. 

Sddy  that  the  plaintiff  had  moen  aU  the  endence 
tshteh  he  cowd  raifomiUy  m  eodUd  tmm  to  give 
to  prove  his  title  as  heir-at-law,  and  that  there 
WHS  evidence  on  wkteA  the  fury  m^hi  find  for  A« 
fiaiintiiff. 

BracmsifT  for  cortain  property  at  liljmchestQr. 
At  lAia  trial  befive  Brat^  X,  at  the  Manchester 
S'prine  Assises  1876,  lin  followhig  ftnta  were 
prared : 

In  1868  John  FrecUriok  Winterfaottom  ^ed 
ipitJioiit  iBsne,  and,  so  &r  as  the  property  trhich 
fodnned  the  snbjeot  of  this  aotion  was  concem«3, 
iittestate.  After  his  death  his  widow  caused  ad- 
Tortkements  to  be  published  in  the  Timea  and 
and  in  the  Leeds  and  Enddersfldd  local  papers, 
in  which  any  person  daiming  to  be  heir-at-law  of 
John  Fnderiok  'Wmtert>ottom  were  invited  to 
ocnw  forward  and  prove  tbeir  daima.  The  plain- 
tiff  was  the  only  one  who,  in  answer  to  these 
MhwUsements,  appeared  and  took  any  sti^  to 
«nlbree  his  claim.  A  few  others  In  bet, 
appear,  bnt  they  took  no  farther  st^.  The 
plaintifT  claimed  to  be  absolute  heir^uwofthe 
deoeased,  and  as  snoh  entered  npon  and  took 

?>ssesBion  of  other  estates  of  the  deoeaaed  in 
orkehire. 

The  property  in  qnostion,  however,  was  taken  pos- 
session of  by  the  defendants  (the  defendant  Green- 
wood being  the  tenant  of  the  other  defendants), 
who  olaimed  as  ^^ruiddanghters  of  Bichard  Towns- 
hend,  whose  sister,  Anne,  had  married  John 
'Winterbottom,  the  father  of  the  deceased,  or 
rather,  theref(n«,  as  co-heiresses  of  tbe  mother  of 
the  deoeased.  The  plainUff  conseqnratly  brooght 
qeotment.  in  which  he  proved  his  title  as  fol- 
lows :  In  1751  Elisabeth  Qrearree,  his  grand  annt, 
married  John  Winterbottmu,  the  grandftther  of 
the  intestate  John  Fredoiok  Winterbottom.  This 
John  Winterbottom  died  in  1764,  and  the  plaintiff 
proved  that  there  were  no  male  descendants  of 
this  John  Winterbottom  living,  and  oonseqneutly 
claimed  the  property  as  against  the  defen^nta  as 
heii>at-]aw  of  Elizabeth  Greaves,  the  paternal 
gnmddanghter  of  the  deceased,  by  virtue  of  3  &  4 
Will.  4,  o.  106,  by  which  the  lineago  of  the  mother 
of  tbe  more  remote  ancestor  is  preferred  to  the 
less  remote.  Tbe  defendants  contended,  how- 
ever, that,  as  they  were  in  possession,  the  plaintiff, 
in  order  to  oast  them,  must  prove  an  absolute 
title  SJ  heir-at-law,  which  he  ^d  fiiiled  to  do ; 
that  before  he  oonld  claim  throagh  a  fbmale 
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branch  he  was  boand  to  exhanst  the  male  paiteniat 
branches  of  John  EVederick  Wmterbottom,  aod 
that  it  was  not  snffioiettt  tax  him  to  ahow  tiwt 
there  were  no  mala  desoandaiitB  cf  the  inlartatrfW 
nndftitfaer living;  bnt  that  he  must  also  eodunaft 
the  ftanily  of  Ae  deceased's  great  grandfttker^ 
and  prove  positiT^  tibat  there  ware  no  nsfe 
desoendants  of  the  great  grandlatibv  living:  Tho 
defendants  moreover  proved  that  120  yearn  amy 
there  were  male  patenial  anoastm  living,  woo 
might  have  had  issne,  and  they  contended  that  it 
was  for  the  plaintiff  to  show  posilovely  that 
no  snoh  issne  did  in  Audi  exist.  The  plaintifl, 
however,  contended  that  it  waa  snffiaiant  for  hia 
to  ezhaiMt  the  family  of  the  grand&Uiher,  and  that 
upon  showing  that  there  were  no  male  descendants 
of  him  living,  he  was  entitled  as  heir-at-law  of 
Elizabeth  Greaves,  the  paternal  grandmother  of 
the  deceased  John  Frederick  Winterbottom.  Bid; 
hefmiiher  contended  that  even  if  it  wen  necaaeaiT 
for  him  to  exhaust  the  &mi1y  of  the  great  grand- 
father  of  the  deesesed,  he  had  in  fact  done  mv 
when  he  proved  that  no  persons  bad  appeared  in 
answer  to  the  advertisements,  to  enforce  tfaear 
claim,  and  when  be  ftarthw  proved,  whidi  he  did 
at  the  trial,  by  putting  in  several  deeds  and  wtfls, 
none  of  which  made  any  mention  of  any  naarsr 
heirs  male,  that  no  nearer  heirs  had  in  &ot  been 
heard  of. 

On  these  fecta  aveidiot  waa  entered  for  the- 
plaintiff,  with  leave  to  the  defendants  to  move 
to  enter  the  verdict  for  them  if  the  court  should  be 
<rf  opinion  that  there  was  no  evidence  on  whwdi  ft 
inry  conld  find  for  the  pJainloff,  tbe  court  to  be  at 
liverty  to  draw  inferenoaa  of  Itaet  omiriateDti^with 
its  being  so  left. 

June  14  andl9.SereeheU,  Q.C.,  QtMy,  WHUam 
Barber,  and  A.  B.  Dixon  now  moved  accmdingly 
tn  enter  the  verdict  for  the  defendants. — Inordor 
to  recover  against  the  defendants  in  this  aoUon 
the  plaintiff  mast  prove  t^at  he  is  absolate  heir. 
To  do  this  he  must  satisfy  the  requirementa  oF 
3  &  4  WiU.  4b  o.  106,  ss.  6,  7,  ^  which  an  h 
follows: 

Sect.  6.  And  be  it  fartlier  asaotad  that  ersn  SbmO. 
anoaator  cban  ba  capable  of  baing  hair  to  may  of  hu  iaraa, 
aad  in  arerr  oaaa  whara  then  uuU  ba  bo  iaans  of  the 
paroliMar,  hia  nearaat  lineal  anoaator  Aall  ba  his  bstr 
m  praferenaa  to  any  parson  who  wonlS  have  baan 
antiUad  to  inbarit  aithsr  hy  teadaff  Us  dasoaat  tbRngh 
KDohlinaal  anoaator.  or  fai  oonsaqasnoa  ot  thara  beiof  bo 
daaoendfutt  of  iuoh  Hneal  asoeator,  ao  that  tha  father 
■ball  be  pnfarred  to  a  brothar  or  siatar,  and  »  moc* 
remota  lineal  Aacaatm  to  any  of  Ida  iaana  otbar  than 
nauer  ■momUii  of  hia  iasne. 

Saot  7.  And  ba  it  farther  aoMited  and  dadand  thafc 
nosaof  thaoatankalauoastonof  tbepataat  from  whom 
the  daaoaat  is  to  be  traoad,  norany  of  tbair  doaoeBdaote 
■hall  b*  oapabla  of  infawiting  vntil  aU  Ua  patenial 
asoaatora  and  tbair  daaoendaDta  shall  have  fauad,  and 
alao  that  no  femala  patenwlaaoaatorof  aaah  parson,  nar 
any  otf  bar  daaaandanta,  aball  be  o^^Ua  of  iahariMy 
nntil  all  hia  flwla  patvaal  anssaton  and  thajr  dsssaaa 
anta  abalt  bava  ndlad,  and  that  no  (tnala  matanal 
anoaator  of  sadi  paraon^  nur  any  of  bar  daaoandants, 
aball  be  capable  m  iahanting  onlu  all  hia  mala  matsrsal 
asoaatora  and  tbair  daseaaduita  sbdl  have  fttUsd. 

Beat.  8.  And  ba  fnrthar  saaotsd  aad  dsalaied  M 
wbaratbaraahallbaafoUiira  of  mala  patanal  aaesatoaa 
of  the  paraon  from  whom  the  deaoant  la  to  b«  traoad  and 
their  de«oendanta,  tha  motbar  4^  hia  mora  remota  ntal* 
paternal  anoeator,  or  bar  daaoandanta,  ahaU  be  tba  hair 
or  hein  ot  anah  paraon  in  inafarenoa  to  tba  mothw  of  a 
laaa  ramota  mala  patanal  anoaatnr  at  her  deaondHrta  s 
and  wbera  thare  ahiJl  ba  a  failova  of  mala  matataal 
anoeatora  of  anoh  person  and  their  deaoandaala,  tta 
notim  of  Bun  z«M>te  male  matMBalwMstoi  ahsll  h» 
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-Um  Mr«r  iMin  ti  neh  Mnen  in  yndmrnm  to  tlw 
aoflMT  <tf  *lBMitmotemaM  natanuIaiioMfeorMidliflr 
■dMMaadHite. 

He  must  prove  ftffimuHTely  the  exh&tistion  dl 
the  male  paternal  branohes  of  John  Frederiok 
WiDta^ttom,  and  cannot  assume  it.  Here 
he  "ham  failed  to  ehow  that  the  male  line  Ib 
iBfiMA  exfaansted.  He  has  traced  the  male  line 
«8  fur  aa  the  gnmdfotfaerof  the  intestate,  and  has 
theo  gone  to  a  female  branch,  and  thence  de- 
-dooed  faia  title.  Bat  that  is  not  eoffioimit.  He 
IB  bonnd  to  trace  the  male  line  farther,  he 
mart  give  eridenoo  of  the  failore  of  deeoent^ntB 
-of  more  remote  paternal  anoMtora.  He  nrast  not 
■aanme  that  faiinre;  and  t2ie  mm  pnblioation 
in  newBpapem  is  by  do  meau 
niiBdent  to  enable  him  to  enanre  the  fiulare  (rf 
never  ime.  The  defendants  proved  affirma- 
tiv«lj  tbal  1^  yein  ago  there  were  living 
deaoendants  who  mKg  have  had  iaane.  The  harden 
is  tiraa  caat  upon  toe  plaintifF  of  proving  affirma- 
livelj  ttiat  tiuae  penona  did  in  not  ma  without 
iama;  and  it  caanot  be  prsromed  becanae  no  one 
bas  appeared  to  enforoe  tb«r  claim,  in  answer  to 
tiie  advertiaementa,  that  therefore  no  sach  inne 
-eziato.  JBuAorcb  v.  Bit^iardg  (15  East,  294)  is  in 
ibe  defendants^  favour.  There  it  was  held  that 
the  plaintiff  in  a  case  of  this  natnre  mast  remOFe 
-every  possilrility  of  title  in  another  before  he  can 
reoover,  and  tbat  no  presumption  oam  be  ad- 
mitted against  the  person  in  possessioa.  The 
role  laid  down  in  tlw  ease  of  Boe  v.  WooUey  (8 
B.AC.fi8)v  wUdi  wiU  pnteblybe  veiled  mi  by 
the  other  aide,  bas  been  qoestiotted  in  Taylor  on 
Evidence,  6th  edit.,  p.  199.  Thoy  abo  dted: 

DmviM  t.  LowntUa,  5  Biey.  V.  S.  HQ  i 

Jmkm  V.  Whit*.  6  Ex.  ; 

Dmsidr,  3PnmL  1  My.  ft  E.  200. 
Charles  Eua$eU,  Q.C.,  Taylor,  and  Aspland  for 
the  plaintiff. — There  was  ample  evid^ioe  here 
npon  which  the  jury  ooald  find  for  the  plaintiff. 
Tba  plaintiff  has  proved  all  that  he  can  reaaooably 
be  oulnd  npon  toprove  in  order  to  show  his  title 
aa  heir-at-law.  Ha  bas  traoed  the  aaoeatiy  of  the 
•daoeaaed  on  the  patomal  side  as  far  as  the  grand- 
fitfaer,  and,  having  eahansted  Uie  male  paternal 
branches  to  that  extent,  he  is  eoUbled  to  dedaoe  his 
title  from  Bliaabeth  Greaves,  the  paternal  grand- 
BMther  of  the  daoeaaed.  Ha  may  aasume  that 
tfaere  ia  no  highar  anoestor  on  the  paternal  side  in 
«xis(anoe  who  ooold  claim  a  nearer  heirship  than 
himself.  He  is  certainly  not  called  npon  to  prove 
affirmatively  that  no  aaob  persons  do  m  fact  exist. 
Bot  even  suntosing  he  is  called  upon  to  "^^iw!*^- 
still  farther  ue  male  paternal  bmnohes  of  tbe 
daoeaaed,  he  has  in  fact  doae  ao  here;  for  he  has 
proved  that  ndTertisements  were  published  in 
three  newBpi^>er8  oalling  npon  any  persons  daim- 
iag  aa  hmr^t-lasr  to  oome  ibrward  and  enforoe 
their  daim^  and  he  haa  proved  that  no  one  has,  in 
iaMt  aapamd  who  idaima  a  nearer  bdrship.  He 
haa  SMO  proved,  by  pntUng  in  wiUs  and  othsr 
doonments  in  which  no  mmtion  is  made  of  any 
snob  heirs,  that  no  sach  heirs  have  in  fact  been 
heavd  of.  These  facts,  therefore,  raise  the  jwe- 
■snmptnon  that  no  nearer  heirs  exist,  a  presamption 
which  it  is  for  the  defendant  to  rebut  buf  positrve 
proof  of  their  existeno&  Doe  v.  WoM&g  (8  B.  ft  C. 
22)  is  absolutely  in  pmnL  There  it  was  held  that 
after  she  lapse  cf  a  period  of  more  than  100  yaaci|, 
in  Uia  abe^ioe  of  evidence  to  the  contrary,  the 
deatti  of  a  person  witbaut  issue  might  be  pre- 
sumed.   Tat  deoinon  in  BiAatda  t.  Bwhardt 
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(15  East,  294)  cannot  be  aa^Kwted.  Th^  also 

ated 

Dtuiet  r.  Lowulaa,  S  Biar.  N.  C.  161 ; 
Boa  T.  HatUmd,  1  Wm.  fflaok.  4M  ; 
Habbuk  on  SaooMdon. 

B&AicwxLL,  B. — am  of  ojmnion  that  our  judg- 
ment in  this  case  ahonld  be  for  the  plaintiff.  Tm 
question  is  whethor  there  was  evidence  to  go  to 
thejonr  npon  whidi  they  nught  find  Ibr  the  plmn- 
tifE.  Ithink  there  was.  I  ^nkthat  some  of  the 
difficulties  that  arose  in  this  case  are  attributalile 
to  the  fact  of  not  keying  in  view  the  distinctiim 
between  there  beiog  no  evidence  at  all,  and  no 
evidence  npon  which  the  jnxy  mi^bt  act  if  they 
thought  fit.  What  I  mean  is  this :  I  asked  Mr. 
Bussell  iu  the  course  of  the  u;gament  whether  he 
could  have  proved  the  heirship  alcme,  and  then 
have  said,  now  let  anybody  show  a  better  title. 
He  gave  tiie  oorreot  answer  when  be  said  that  in 
that  event  there  woald  have  been  a  case  for  tba 
jury,  but  it  would  have  been  a  case  in  which  they 
might  have  reaeonably  said,  we  are  not  satia&ed. 
Hwe  the  [duntiff  has  shown  that  he  is  heir  to  the 
deosaaed  man  to  thia  mctent^  that  supponng  it 
were  diown  that  the  great  grandfather  or  soms 
one  of  the  male  anoeatiy  had  been  illegitimate  ha 
would  then  have  ezhaosted  them,  ai^d  no  oUter 
iwwBrd  anoester  could  tdce.  He  would  then  have 
shown  affirmatively  that  he  is  reslly  the  rightful 
heir,  and  that  there  was  no  one  else  who  ooiud  he^ 
Well,  haviuE  proved  that,  what  more  is  he  bouod 
to  prove?  is  he  bound  to  prove  that  there  are 
no  persons  who  ooold  claim  a  near^  heirship  than 
Uiat  which  he  has  proved.  Ha  proves  a  oondition 
of  thiugs  that  would  make  him  heir  unless  he  is 
displaced  by  a  nearer  heir.  Is  he  bonnd  to  prove 
more  f  I  nave  great  misgivings  whether  ne  ia 
bonnd  to.  I  don&  very  much  whether  a  person 
iu  a  case  of  this  description  is  bound  to  do  so. 
I  cannot  help  thinking  that  the  e:q)ressi(m  t^at  a 
man  is  bound  to  exhaust  other  heirs  and  give 
nwttive  evidence,  tiut  no  descendants  prior  in 
titla  io  himaelf  exist,  simply  meana  thia,  that  if 
he  does  not  give  snoh  negative  evidence  when  he 
oonld  do  -so,  that  the  joi^  woold  be  directed  to 
say  that  they  were  not  satisfied  that  he  hod  made 
out  the  title.  I  think  it  comes  to  no  more  than  that. 
Here,  oertainly,  there  is  a  doubt  in  saying  that  the 
plaintiff  ia  the  heir ;  but  I  think  that  if  the  Act  as 
to  be  Implied,  it  must  be  wplied  in  a  case  where 
practically  one  is  satisfied  ci  this,  that  there  is  no 
one  appearing  who  is  a  nearer  heir.  I  doubt  very 
much,  therefore,  whether  Hkteare  is  any  necessity  for 
a  plaintiff  in  such  a  case  as  this  to  do  more  thui  to 
trace  his  heirship,  and  exhaust  in  so  doing  those 
whose  history  he  is  reascnably  bound  to  tnice,  and 
that  when  he  gets  to  a  remote  date,  having  pre* 
viensly  traoed  the  histories  ct  those  of  recent  date, 
I  doubt  whether  he  ia  bound  to  do  more.  Here 
the  plaintiff  haa  folly  traced  tiie  fhnuliea  of  those 
wlu>  lived  within  a  recent  date,  and  who  may 
reasonably  be  supposed  to  exist.  No  doubt  it  was 
proved  that  120  years  ago  there  were  three  or  four 

Grsons  in  existence  who  may  have  married  and 
ve  left  descendants.  Possibly,  bat  the  plaintiff 
may  say  it  is  a  possibility,  which  I  am  not  called 
upon  to  negative  more  than  thia  :  inquiries  have 
been  made,  and  these  posdble  descendants  have 
not  been  heard  of.  Advertisements  were  put  in 
three  different  papers,  and  no  claimant  has,  up  to 
the  present  time,  appeared  to  enforce  bis  claim. 
Kow,  is  not  that  negative  evideace,,or  all  the 
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negatiye  evidenoe  that  a  person  making  this  sort 
of  claim  can  be  reasonably  expected  to  give  ?  I 
think  it  is.  I  think,  alBo,  it  is  important  to  obserre 
inthiB  caaethatthedefendant  arenotBtraoeerSibot 
that  they  are  heirs,  thoagb  confessedly  more 
distant  than  the  plaintiff.  I  donbt,  therefore,  Terf 
mnch  vhetfaer  thia  plaintiff  is  bound  to  gire  any  en* 
denoe  to  negatiTe  a  nearer  heirship  than  that  which 
be  has  mand ;  but  it  he  is  bonnato  do  ao,  I  think 
he  has  done  so  here.  He  has  prored  that  eome 
peniHiB  are  not  in  eustenoe,  and  nas  pren  ne^ive 
erideDoetiiat  ponibledeBoeiidaats  hare  not  efaamed, 
althooffh  advertised  for  in  three  different  papers. 
In  addition  to  this,  it  seems  to  me  that  the  case  of 
Doe  r.  WooUey  (8  B.  &  C.  22),  is  in  point,  and  I  am 
nnable  to  distingnish  that  case  from  the  present. 
There  it  was  held  that  after  the  lapse  of  a  period  of 
more  than  100  Tears,  in  the  absence  of  evidence  to 
the  contrary,  the  death  of  a  party  without  lasne 
might  be  presamod.  Lord  Tenterden,  C.  J.,  in  the 
oonrae  of  his  judgment  said,  "It  mnst  at  all 
events  be  admitted  that  the  death  of  the  grand* 
father's  brothers  might  be  presumed,  and  wen  in 
order  to  ruse  the  objection  two  affirmatires  must 
be  presnm^  viz.,  that  Uiey  did  marry  and  did 
leave  issne.  I  think  that  would  be  very  nn- 
reasonaMe.**  Vow  one  word  as  to  the  case  trf 
BiduardB  t.  iSieftardi  (15  Bast  294  note  (a),  in 
that  case  in  ejectmoBt  the  lessor  of  the  plaintiff 
^JafrrmH  as  hoir  fav  doscent,  and  showed  the  death 
of  his  elder  brotners,  bnt  not  that  they  died  with- 
out issne,  and  the  conrt  held  that  this  must  like- 
wise be  proved,  and  that  the  plaintiff- must 
remove  every  possibility  of  title  in  another  person 
before  he  can  recover ;  no  presumption  being  to 
be  admitted  against  the  person  in  poesession.  I 
should  say  that  the  conrt  were  right  in  that 
case  in  holding  that  the  plaintiff  mnst  show  that 
the  brothers  med  without  issue,  because  it  seems 
reasonable  that,  as  it  was  well  within  the  power 
of  the  plaintiff  to  do  this  in  that  the  oocnrrenoe 
tO(de  plikoe  within  living  memoi7»  he  might  well 
be  called  n|Kni  to  do  so.  And  that  pn^mmtion  is 
ririit  in  fhia  senses  that  he  may  be  faoand  to  do  so 
if  it  were  a  matter  within  reach.  But  I  cannot 
•gree  with  the  conrt  that  a  j^aintiff  in  sndi  acase 
most  remove  every  possibility  of  title  in  another 
perscm  before  he  can  recover.  I  should  say,  with 
all  respect  to  their  opinion,  that  the  j^aintiff  in 
snoh  a  case  can  only  be  reasonably  oalted  npon  to 
show  that  it  is  not  likely  that  any  one  exists  who 
has  a  better  title  than  the  heirship  which  he  has 
proved ;  he  is  not  called  upon  to  show  that  snoh  a 
thing  is  impossible,  whicia  the  plaintiff  here  has 
proved.  For  these  reasons  I  think  that  our 
)ndgtuent  should  be  for  the  pliuntiff. 

AuFBLETT.  B. — I  am  quite  d  the  same  op'nion, 
and fnllyadt^t all tlie reasons i^ven  bymyoKther 
Bramwell. 

Jvdgment  for  the  plaintiff. 
Solicitors  for  the  plaintiff,  Torr,  /oneway,  and 
Co. 

Sdieitors  fbr  the  defendant^  Ctirrie  and 
WUUanu. 


CBavk. 


OOUBT  or  BAnBUPTCT. 

JfoiMlay,  Aug.  7. 
(Befiwe  the  Cam  Judge.) 
Exparie  STWHIira ;  Be  FEAKS0N.(a) 
FoIiMtory  aettUmtnt  by  non-tradei^—Suhtequmi 

iradtng—Bambruftesh-atatuieoflZEUz.  e.  5. 
In  1858  A.,  a  aon-fraoar,  and  who  wat  than  per^ 
feetl^  tolvnU,  made  a  voJmtiary  §etUemeut  iunht 
hit  viife  and  tihUdrm  pnperhi  which  he  had 
aetpdred  vmder  hie  fatkm'e  imU.  In  A* 
toeni  into  hu»inee$,andin  1875  heaime  hanJerupt. 
He  had  no  aeeete  except  the  property  §o  aettUd. 
HOd,  that  the  eetOement  VMufraudvlmt  within  Ota 

meaning  of  13  Elit.  c  5. 
Tbu  was  an  ^peai  from  the  dedsitm  of  the 
registrar  sitting  as  judge  of  the  County  Court  oC 
Kent,  holden  at  Tunbridge  Wells. 

By  an  indenture  (rf  settlement  dated  the  6tli 
Jan.  1858,  and  made  between  John  Pearson  ol  the 
one  part  and  Edward  Hbd^  and  Henir  Hodge  of 
the  other  part,  after  recibnir  that  JiAn  PearaoD 
had  recently  come  into  poeseaaion  under  the  will 
of  his  father  of,  amongst  other  things,  the  snmt^ 
one  thonsand  poonda,  and  bong  free  from  debt* 
and  liabilities  waa  desinnu  of  aettUng  tiie  aame 
for  tiie  benefit  of  himadf  uid  his  wife  and  fiunilw 
in  manner  thereinafter  appearing,  and  had 
requested  Edward  Hodge  and  Henry  Hodge  to 
act  as  trostees  hereof,  which  they  hsid  consented 
to  do,  and  that  the  said  Jdbn  Pearson  had  acoravt- 
ingly  previous  to  the  exeontion  timeof  paid  over 
the  said  sum  of  one  thousand  poundis  to  Edward! 
Hodge  and  Henry  Hodge,  it  was  witnessed  that  in 
pursnanoe  of  the  premises  and  in  consideration  of 
the  natural  love  and  affection  which  John  Pearson 
bore  towards  his  wifb  and  children,  it  was  thereby 
dedared  that  Edward  Hodge  and  Henry  Hndge^ 
their  executors,  administretors,  and  assigns  should 
stand  possessed  of  the  said  sum  <^  one  thousand 
pounds  upon  trust  to  invest  and  to  pay  the  annual 
mcome  of  the  tmat  premises  nnto  ot  permit  the 
same  to  be  leoeived  by  John  Peersou  until  he- 
should  assign,  charge,  or  otherwise  dispose  of  the 
same  aunuckl  inoomefoy  way  of  anticipation  or  m^SM 
he  should  be  declared  a  bankrupt  or  become  an 
insolvent  debtor  within  the  meaning  some  Acft 
of  Parliament  for  the  relief  of  insuvent  debtors, 
or  until  he  should  do  any  other  act  who^by  the 
same  annual  income,  if  payable  to  himself,  would 
beoome  vested  in  some  other  persons  or  until  his 
death,  which  should  first  happen.  Bnt  if  he  should 
assign,  charge,  or  otherwise  dispose  of  the  same 
annual  income  by  way  of  anticipation,  or  should  be 
deolared  bankrupt  or  beoome  an  insolvent  debtor 
within  the  meaning  of  any  Act  of  Parliament,  or 
if  he  ahould  do  some  other  Act  whereby  the  same 
annual  income  would  beoome  vested  in  some  odier 
persons,  then  upon  trust  to  pay  the  same  annual 
income  nnto  Elisabeth  ^  then  wife  of  Jc^ 
Pearson  for  her  lifb  for  her  s^e  aqwrate  and 
inalienaUe  nae,  and  snlgect  to  the  trusts  afonnid 
the  whole  of  the  trust  premises  should  be  in  trust 
for  the  children  of  John  Pearson  by  hia  wifh- 
Elizabeth,  in  such  shares,  Ac.,  as  John  Peaiwm 
and  Elizabeth,  his  wife,  should  by  deed  appcnntr 
and  in  default  of  such  appointment  as  the  survivor 
of  them  should,  by  deed  or  will  appoint,  and  in 
default  of  such  last  mentioned  ap^intment,  in 
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touBt  for  all  the  children  oS  John  and  Elizabeth 
Pearaoa  at  tvrenty><Hie  or  marrii^^  The  settle* 
mest  contained  usnal  maintenatice,  adTancemoat, 
and  accuraolabion  claaaea,  and  a  power  to  appoint 
new  traatees. 

There  was  isaiie  of  Uie  marriage  of  John  and 
Elizabeth  Pearson  foar  children,  two  of  whcon 
frere  still  living. 

£Uzabeth  Feanon  died  in  or  aboai  the  year 
1871. 

At  the  date  ol  the  aettlement  Jolni  Pearson  waa 
am]dojed  as  a  aerTKit  at  an  hotel,  and  ccmtinned 
in  that  or  a  similar  em^ojment,  and  withont 
enterins  into  bnrinesa  on  bis  own  aooonnt*  until 
the  hymning  of  1873,  la  Feb.  1873  he  entued 
into  business  as  a  publican,  and  took  an  inn  at 
Tnnbridge  Wells  called  "  The  Chequers." 

On  the  13th  Dec.  1875,  a  bankniptoj  petition 
was  presented  by  one  Horatio  Stephens  against 
John  Pearson,  the  act  of  bankmptt^  being  a 
declaration  of  insolvenoy  filed  the  same  day, 
and  on  the  same  day  an  immediate  adjodica- 
tim  was  made  by  ooctsent.  On  the  Slat  the  first 
meeting  was  hdd,  when  Sir.  Stephens  was 
appointed  trustee.  The  statement  of  affaire  filed 
by  the  bankrupt  showed  nnseoured  debts  to  the 
amoost  of  723*.  17«.  lOd.,  and  assets  niL  On  the 
10th  Feb.  1875j  the  baakropt  passed  his  pnUio 
examination. 

In  Maxob  last  a  notice  of  motion  wai  ipTin  1^ 
H.  Stephens  to  the  tonsteea  of  tiie  settimnent  to 
pay  orar  tlie  annual  income  of  the  trust  moperty 
anbjeoi  to  the  settlement  from  the  time  ot  the  last 
payment  up  to  the  date  of  the  bankruptcy.  The 
mplication  was  dismissed,  but  on  appeal  to  the 
Ciuef  Judge  the  order  of  the  court  below  was 
diadiarKea. 

On  the  92nd  Ji^  a  further  application  by 
H.  Stephens  to  the  County  Court,  that  the  settie- 
ment  mi^t  be  set  aside,  as  being  fraudolent  and 
void  Against  the  oreditora  of  J.  Pearson,  mder 
13  EUz.  c.  5,  was  dismissed  with  coets.  Agunst 
this  order  Stephens  appealed. 

A.  A.  Doria  and  E.  Voopvr  WiUie  for  the  appel- 
lant, ocMotended  that  the  settlement  was  a 
conreyanoe  of  the  whole  of  the  debtor's  proper^ 
made  with  intuit  to  defeat,  defraud,  and  dilay 
creditors  within  the  meaning  ot  the  stafcnto  w 
13  Eliz.  c.  5.  They  cited 

Loekyer  t.  fiavom.  S  8te.  M7 ; 

Bigginbotham  t.  Holm*.  19  Tm-  88 ; 

8^M  T.  TTaiows,  8  DeO.  J.  A  S.  893 ;  U  L.  T.  Bap. 
N.  a  614; 

k's^^' ^ ^ ^* ^' 
Finlay  Knight  and  E.  Baldoch  8tona  for  the 
reMpondent,  argued  contra  that  the  settiement, 
having  beoi  made  so  long  back  as  eighteen 
years,  at  a  time  when  the  settlor  was  perfectly 
adlTent  and  not  in  trade,  and  with  no  intention 
of  entOTing  into  trade,  and  being  founded  upon 
a  good  oonsideration,  waa  perfectly  valid  and 
could  not  be  impeached.  At  any  rate  it  would  not 
be  set  aside  further  than  what  would  be  8u£Boient 
to  pay  his  creditors.   Hiey  referred  to 

rmman  t.  Pope.  L.  Bsp.  S  Ch.  Add.  538  ;  23  L.  T. 

Sap  N  S.  306  ' 
C^^v  T.  Elwohw,  L.  Bsp.  12  Eq.  16B }  M  L.  T. 

Bep.N.S.607, 
Mackay  t.  i^ou^la*,  L,  Bap.  14  Eq.  106 ;  M  L.  T.  Bap. 
If  8  W7 ' 

IT^M  V. 4  L. T.  Bep.  K.  S.  206;  30  L.  J.  648, 

The  Ohut  Jdiigb.— I  think  that  the  settlement 
Tel.  XXXT.,N.  8.879. 


[H.  or  h. 


is  plainly  fraudulent,  for  the  law  savs-that  it  is 
fraudulent  for  a  man  so  to  deal  with  nis  property 
as  to  disappoint  tbe  just  claims  of  his  orediton). 
Bere  the  settlor,  in  effect,  settled  his  property  in 
such  a  way  that  if  by  any  accident  his  creditors 
shoold  thereafter  have  any  claim  to  it.  ifi  waa 
to  go  to  some  one  else,  and  in  my  opinion  that 
is  as  plainly  fraudulent  as  can  be.  The  case  of 
Knight  v.  Btvwn  has  no  application,  for  it  related 
to  a  marriage  settlement  and  the  intended  wife 
might  well  stipulate  thi^  in  the  event  of  her 
intended  hasband's  bukraptcy,  she  sihonld  not 
be  deiHrived  cf  the  income  of  the  settled  pro- 
pertgr.  I  am  of  omuion,  therelbre,  that  this 
setuement  must  be  oeolwed  vwd.  but  the  costs  of 
all  iMuties  must  be  paid  ont  of  the  Amd. 

Soiieitar  for  the  appdhut,  /.  Barton,  Tonbiidge. 

SoUtnton  fw  the  re^tondsD^  OoUyer-Brittow^ 
TTtf&en,  and  JiiMsell,  agents  for  jSfoae  and  i9mp> 
Itonlffidge. 


Ua/g  9  and  11. 
(Before  the  Lord  Chavckllob  (Osims),  Lords 
Hatbiblbt  and  Silboshk.) 
Lows  V.  Teuoed  aid  WiszuT.(a) 

OH  APMAL  VBOK  THB  COUBX  OT  IXCHXQUZS 
CHUfBXB  IH  IVftUXD. 

KoZiciouf  prosseiittoi^itaasonaUe  amA  prtAtMa 
•  MUM — Svrcible  entry — PotMuiotk— Joint  eau$8 
^  action. 

X.,  beinjT  snttflsd  io  f&s  voMfnon  of  certain  pr^ 
«utM,  entered  upon  iMM,  but  imu  t^tarwarttt 
ejected  by  T.  and  W.  He  then  indicted  them  for 
a/oreibleentry,  hut  they  were  aeqnitted.  They 
than  brought  an  action  againet  him  for  mdlieioue 
proeeaUion,  and  obtained  a  verdid,  whieh  vmu 
afierwarda  aet  aeide. 
Sdd  {reverevng  the  judgment  of  the  court  leloto) 
that  the  action  could  not  be  maintained,  as  the 
faete  showed  OuU  L.  had  a  right  io  the  poueerion^ 
and  had  actually  obtained  poeeeaeion,  and  there 
waa  therefore  reaeonatie  and  proliM»  eanee  far 
Vie  indictment. 
SemhU  (oer  Lord  Caima,  L.0.\  thai  tta  plain<i^«, 

T.  and  W.,  had  not  a  joint  eauae  of  aetioih 
This  was  an  action  for  malicious  prcseontion, 
brought  by  the  respmideutB,  as  oo-plaintiSs, 
agiunst  the  appelant,  who  had  preferred  an  indict- 
ment against  them  fw  a  fbnrible  entry,  riot,  and . 
assault,  at  the  Cnmb«]rland  quarter  sessions,  upon 
which  thby  were  acquitted. 

The  oaose  was  tried  at  tiie  Mancheeto-  spring 
asaizes  in  1872,  and  a  verdict  was  entered  fbr  the 
plaintiffs.  This  verdict  was  set  aside  by  the 
Court  of  Excheqaer,  but  their  decision  was  re- 
versed In  the  Excheqner  Chamber,  as  reported  in 
31  L.  T.  Bep.  N.  S.  90. 

Lows  was  mortgagee  in  fee  of  a  bouse  in  Car- 
lisle. The  mortguor  had  retained  possession, 
and  afterwards  let  the  house  to  Telford  as  a  ware- 
house. Some  disputes  baving  arisen,  Lows,  on 
the  14th  July  1870,  took  possession,  and  endea- 
voured to  keep  Telford  ont,  but  he  and  Weatray 
entered  by  a  window  and  ejected  Lows.  The  tacts 
are  fhlly  set  out  in  tiie  report  in  the  court  below. 
(a)  B«orte«ljC.B.lbu>s>iKi«iBaaMR«tJ«iik 
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C.  SmmU  Q.G.,  TreodyoM,  and  Braunfeld  ap- 
appeared  for  t£e  sppeUant,  and  argaed  that  Lowe, 
as  XQOiigagee,  was  entitled  to  the  poesesBion,  the 
reapcmdentB  being  only  bu  tenants  at  will,  and 
the  faotB  showed  that  he  Lad  aotnalfy  obtained 
possession.  They  cited 

Comjn'm  Digsat,  tit.  "Eitato,"  H.  6; 

Coke  lit.  55,  b; 

Eansvr.  Brydgta,  14  M.  &  W.  437 ;  U  L.  J. 
272,  El.  ; 

Jone«  T.  OAopman,  a  Ex.  803 ;  18  L.  J.  456.  Ex. ; 

Buidurr.  BvfahM*,?  B.  A  0.  S0t. 
[Lord  Seibobitk  referred  to  KeecK  y.  SciU  (1 
Done!.  21),  and  2  Smith's  L.  0.  579,  7th  edit.] 
At  ail  events,  the  respondents  were  indictable 
under  the  stat.  5  Bioh.  2,  a  7.  As  to  the 
general  question  of  reasonable  and  probable  cause, 
see  Beyncldi  v.  Kennedy  (1  Wils.  232) ;  and  the 
case  of  Ireland  v.  Livmgstone  (L.  Bep.  5  H.  L. 
395 ;  27  L.  T.  Bep.  N.  8.  79)  carries  oat  the  prin- 
ciple, thoneh  the  staalogy  is  remote,  as  to  the 
ambigaity  when  there  is  a  difference  of  judicial 
opinion.  Farther,  there  was  no  joint  can  so  of 
action  in  the  respondents.  See  PecheU  v.  Waison 
<8  M.  &  W.  691).  BanaU  t.  OolUnt  (10  Uoo.  446). 
which  will  be  cited  on  the  other  side,  is  a  oase  of 
donbtfail  aathoritr. 

BentKeU,  Q.G.  and  JEmsIm  2}^&v,  for  tbe 
rospondenta,  contended  thatliowa  had  nofeaotnally 
obtained  posseaaion,  bat  was  only  aideaTonring  to 
do  so.  The  cases  cited  on  the  other  ride  do  not 
apply.  See  Nesvoion  v.  Wwland  (1  M.  AG.  664), 
^tMieU  T.  Jmkint  (5  B.  &  Ad.  5^).  The  qaes- 
tioQ  of  possession  has  been  much  discnBsed  in 
Soman  law  1^  Sarigny  in  his  Treatise  on  Posses- 
sion (p.  169  of  Sir  Ersfcine  Perry's  translation), 
and  Fotbier  in  his  edition  of  the  Pandects,  toI. 
XVtl.  p.  22.  As  to  die  joint  cause  of  action,  see 
2  Williams'  Sanndera,  372,  and  WeUar -v.  Ba3t«r 
(2Wil8.  414). 

Trevelyan  in  reply,  cited  Oomyn*s  Digest,  tit. 
"Forcible  Entry,"  A  2. 

The  Lord  ChjIncbllor  (Caima). — In  the  view 
wfaidi  I  take  of  the  case  now  befwe  your  Lord- 
sVips,  there  is  little,  if  ai^tUng,  to  be  oetormined 
in  pcnnt  of  law,  bat  the  detn'sion  of  ^he  case  ai^>ears 
to  me  to  depend  mainly,  if  not  altogether,  upon  a 
jast  appreciation  of  the  facts  whi(£  appwr  upon 
tbe  special  case.  [Bis  Lordship  then  wentthrongb 
tbe  raots  and  evidence,  as  set  oat  in  the  court 
below,  and  continned  :]  Thereupon  Lows  indicts 
Telford  and  Westray  for  a  forcible  entr^.  They 
are  acquitted  on  the  trial  at  quarter  sessions,  and 
tliey  bring  this  action  against  Lows  for  indicting 
them  without  any  reasonable  or  probable  cause, 
and  with  malice.  At  the  trial  of  this  action  the 
damages  were  agreed  npoo,  and  a  verdict  was 
entered  for  the  plaintiffs,  with  liberty  to  tbe  de- 
fendant to  move  to  enter  a  verdict  for  himself. 
The  Court  of  Exchequer,  before  whom  the  case 
first  cauM,  were  unanimously  of  opinion  that  there 
was  reasimable  and  probable  cause  for  the  indict- 
ment, and  that  therefore  the  Tardict  should  be 
entered  for  the  defmdant.  ^it  die  Gonrt  of  Ex- 
chequer Chamber  were,  also  nnanimonsly,  of  a 
different  opinion,  and  held  ^t  there  was  no  rea- 
sonable or  probable  cause  for  tbe  indictment,  and 
that  there/ore  the  verdict  should  stand  for  the 
plaintiffs.  Now  I  am  bound  to  say  that  in  that 
state  of  things  I  am  unable  to  arrive  at  any  other 
conclusion  than  this,  differing  in  opinion,  with 
great  respect,  from  tbe  judges  of  we  Gonrt  of 


Ezcheqner  Chamber,  that  there  was  reaaonaUa 
and  probable  cause  for  this  indictment.  That  then 
was  the  violence  attending  tbe  transaction  which 
would  be  necessBiy  to  bring  it  within  Uie  statate 
was  not  in  anv  way  denied,  and  thewholo  questaoa 
tarns  upon  tnis :  at  the  time  when  that  violanoe 
took  place  was  Lows  in  jMssession  of  these 
premises,  or  were  they  still  in  the  possession  of 
Westray  and  Telford  P  so  that,  in  point  c^-faofe  and 
truth,  Westray  and  Telford,  in  puoe  of  enterias 
upon  the  posaesrionof  others,  ware  merelj  dsienf 
ing  a  possession  whkAi  was  thrir  own.  I  repeafe 
what  I  have  alrea^  said,  that  as  I  view  the  facts, 
as  I  have  already  stated  them,  the  possession  whidt 
Telford  and  Westray  were  found  to  have  had 
tbe  n^miing  <A  the  14Ui  of  July,  was  pat  an  end 
to  by  tbe  proceedings  of  Lows.  Whether  thoee 
proceedings  were  all  we  should  ha^  desired  to  see, 
whether  they  were  couiteoas  or  disooarteons, 
rough  or  the  oontrary,  is  immaterial ;  they  were 
tbe  proceedings  of  one  who  bad  a  ri^t  to  take 
possession,  who  took  pwaessioa  by  the  way  that  I 
have  described,  and  who,  it  mm  be  not  for  aar 
^reat  length  of  time,  bat  for  a  ^finite  and  wippn- 
ciable  letufth  of  time,  obtained  and  retained  pos* 
session otue propsrty.  IVom  tiiat poseesBon Iks 
was  dislodged  17  tiia  means  I  have  stated.  Thge* 
means  apv>ear  to  me  to  have  amonnted  to  a 
forcible  entry,  and  I  think,  theretors^  it  would 
be  imposrible  to  hold  diat  there  was  not 
a  reuonable  and  probable  oauee  tot  pre- 
ferring the  indictment  that  was  prefisrnd* 
I  will  only  add  to  what  I  have  already  said,  tiiat 
if  I  look  to  the  evidence  of  Westray  himsdf,  one 
of  the  phuntifls.  it  Is  almost  imposrible  not  to  see 
in  every  sentence  of  it  that  he  states  the  caae 
exactly  in  tbe  way  that  I  have  stated  it,  namely,  that 
Lows  had  obtained  possession,  and  that  Westray 
and  Telford  were  endeavoaring  to  retake  posses- 
sion as  against  bim.  He  says  [bis  Lordship  then 
went  through  the  evidence  oil  Westray  as  set  oat 
in  the  report  below,  snd  oontinued.]  I  turn  now 
to  tbe  opmicHiB  of  the  learned  judges  of  tbe  Court 
of  Exchequer  Chamber,  .fusing  over  that  of 
Blackburn,  J.,  I  take  expression  of  opinian  of 
Keating,  J.,  as  showing  the  ground  upon  irtiidt 
the  ooart  prooeeded.  says,  **  If  in  tins  oase  die 
Caoto  had  shown  that  tbe  defoidant,  having  the 
right  which  be  nnqaestionably  had  of  possession, 
ha4  taken  posaession,  and  having  taken  possession 
the  plaintiffs  bad  entered  upon  that  posseasion, 
why  then  I  should  have  said  there  would  be 
reasonable  and  probable  cause  for  indioting  the 

Slaintiffs  for  forcible  entry."  I  think  that  exactly 
escribes  the  condition  of  the  aigament,  bnt  1 
venture  to  think  that  tbe  conclusion  at  which  he 
arrives  is  erroneous.  I  think  it  is  exactly  the 
case  that  the  facta  show  that  the  defendant 
had  the  right  of  possession,  and  had  taken 
possession,  and,  having  taken  possesrion,  tfaab 
the  plaintifrs  bad  entoed  on  that  possession. 
Further  on  he  says,  "  That  brii^fs  the  qoea- 
tion  to  a  question  ctf  ftct,  had  he  takoi  po^ 
session?  Now  it  seems  to  me  that  in  order  to 
constitate  possesrion  is  mast  be  oomplete  poaess 
sion,  exclurive  of  the  possesrion  of  any  other 
person,  and  here,  I  thmk,  the  beta  afaow  that 
there  was  not  such  possession  taken.  All  that 
occurred  seems  to  have  occurred  in  the  nature  of 
of  an  act,  and  tbe  transaction  was  this :  The 
defendant  was  endeavouring  to  take  possession 
sad  the  iririntiffa  were  resutins-imn.*    I  ithink. 
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that  is  a  mistate.  Low*  had  taken  posnsaioti ; 
there  was  no  reBistance  whatever ;  there  waa 
nobody  there  to  resist ;  he  had  taken  poBseBsion, 
and  that  act  was  completed.  Keating,  J.  con- 
Ixnnes,  "  That  seems  to  me  to  famish  no  foanda- 
tioD  for  an  indictment  for  a  forcible  entry  on  the 
part  oi  the  plaintiffs,  who  were  defending  a  pos- 
aeaaion  which  they  partially  had  had,  at  all  events 
for  a  considerable  time."  There,  again,  I 
think  there  is  a  misi^pTehension ;  they  were  not 
deSending  the  possession  ;  they  had  lost  their 
poBseasim  and  tbey  were  andeavouringi  as  Westray 
niouidf  sm,  to  retake  that  whioh  they  had  lost. 
All  that  I  baTe  said  is  quite  onubtent  with  the 
Tsnliot  of  the  jnry.  The  jtury  acquitted  the  de< 
fcndants,  tiw  plaintiff!  in  the  preaent  action,  and 
I  am  not  in  tiie  least  surprised  that  they  did  so. 
A  jury  do  not  always  proceed  upon  striotly  l<^ical 
ipnrands,  and  I  can  readily  imafpne  that,  sefdng 
the  manner  hi  which  this  transaokkm  waa  accom- 
pKshed,  serang  the  want  of  any  noiioe  giTen  before 
liOwa  took  poeaession,  they  would  deoline  alto- 
getiier  to  conrict  those  who  were  indicted  under 
taese  circumstauces  fbr  a  fbroible  entry.  But  the 
caae  before  your  Lordships  is  not  whether  the  jury 
ware  ri^t  or  whether  th^  were  wrong,  or  whether 
tlrase  &fendant0  ought  to  hare  been  oonvicted 
on  the  indictment  The  question  now  is  whether 
Aey  can  turn  round  and  luring  an  action  in  which 
ttwy  mast  show  affirmatiTely  that  there  was  no 
reasonable  or  probable  cause  for  fiaming  the  in- 
^Stibm&aL  That,  I  think,  it  is  impossible  they  can 
tiierefbre,  in  my  i^iuioB,  the  decision  of  Ae 
Court  of  Exchequer  was  ririit,  and  the  Terdiet 
must  be  altered  toe  the  dmndant.  I  will  only 
add  that  it^becomes  unnecessary  to  decide  the  other 
onestion  which  has  been  raised— nsmely,  whether 
tneBe  two  plaintiffs  could  join  in  the  action 
which  they  bare  brought  for  having  been  indicted 
without  reasonable  and  probable  cause.  I  wish 
merely  to  say  that  I  am  not  at  all  satisfied  that  two 
plaintiff  under  these  circametanoes  could  poa- 
sibly  have  a  joint  cause  of  actitm,  and  could 
maintain  the  action  as  co-plaintiffs. 

Lord  Hatherlbt. — I  entirely  concur  in  the 
ofrinion  which  has  been  expr^sed  by  my  noble 
ttnd  learned  friend  on  the  woolsack  wiu  TC^[ard  to 
the  main  point  in  the  case.  We  have  only  to  look 
at  the  fiuits  in  the  caae,  and  itbdng  idmost  oon- 
oeded  in  argument,  I  think  oertwnfy  it  was  con- 
ceded by  the  learned  judges  who  took  the  opposite 
-view,  that  the  whole  point  in  the  case  turns  upon 
this,  whether  or  not  Lows  had  obtained  the  pos- 
aeanon  he  waa  de  jure  entitled  to,  I  cannot  help 
thinking  that  he  was  in  possession  before  Westray 
came  up. 

Lord  SBi.BOBiTE.~The  case  of  KeeeK  v.  Sail 
(wii  tvj}.)  decided  that  a  mortgagee  may  recovrar 
in  ^ectxnent  without  giving  ^lotice  to  quit, 
i^ainst  a  tenant  who  claims  under  a  lease  from 
the  mortgagor,  granted  after  the  mortgage,  with- 
out the  privity  of  the  mortgagee.  And  (die  law 
was  accurately  stated  at  the  Bar  in  the  passage 
cited  from  Coke,  uid  in  the  judgment  of  Maule, 
J.,  in  /ones  v.  Ghapmam  iflAi  ntp.j,  where  he  says, 
**  If  there  are  two  persons  in  a  field,  eaeh  assert- 
ingtbat  tlu  field  is  his,  and  each  doing  some  act 
in  assertion  of  his  right  of  possession,  and  one  of 
them  is  actually  in  possession,  and  the  other  is 
not ;  if  the  question  is  which  <rf  tiiose  two  is  in 
actual  posaeasion,  the  answer  is,  that  the  person 
-who  has  the  title  is  in  ackiial  possasaioni  aodthe 


other  person  is  a  trespasser."  In  Harvey  v. 
Br^e*  (ttW  «Mp.),  Parke,  B.,  says,  "  I  should  liave 
no  difficult  in  aaying  that  where  a  breach  of  the 
peace  ia  commifcted  by  a  freeholder,  who,  in  order 
to  get  into  possession  of  his  land,  assaults  a 
person  wrongfully  holding  poBsesaion  of  it  agwnst 
his  will,  although  the  freeholder  may  be  respon* 
Bible  to  the  public  in  the  shape  of  an  indictment 
for  a  forcible  entry,  he  is  not  lia'ile  to  the  other 
parly."  And  the  argument  for  the  respondent  ia 
that  iu  this  caae  the  appellant  would  nave  been 
himself  liable  in  a  criminal  court  for  the  course 
he  took  to  obtain  possession.  But  the  applioabi- 
lity  of  these  authorities  entirely  depends  <m  the 
question,  what  is  tiie  actual  state  of  Ae  posaas- 
sicm  in  eiMih  given  case  P  How,  the  fact  hm  waa, 
that  previously  to  the  appearance  of  the  respon- 
dents upon  the  premises,  the  appellant  had 
actually  obtained  poeaessicm  in  fbrtheranoe  of  his 
legal  right.  I  thiok  it  unnecessary  to  sa^  moro 
than  that  I  fully  concur  in  tiie  view  of  this  case 
which  hsa  been  presented  to  your  Lordships  by 
my  noble  and  learned  friend  on  the  woolaaok. 

J%^dgment  of&u  Exchequer  Chamber  reverwtd, 
and  verdict  entered  for  the  defendant 
{appeUani), 

Solicitor  for  tlw  appellant,  O.  M.  Cooke. 

Solicitors  fbr  the  respondents,  Fkalpa  sad 
Sidgtoick. 

Stvtftm  (Smt  t£  lubicaturt. 

COURT  OF  APPEAL. 

srmNGS  AT  liiNGOua'S  nrtr. 

Fridayt  3£arek  31. 
(Before  Jauxs  and  Mellibh,  LJ'J.,  and 
Baggallat,  J.A.) 
SHAapUET  V.  Thb  Lottth  and  East  Coast  Rail- 
way CoJCPAHY.(a) 
Company-  Conetruction  of  ToUwaiy—Ifuv^eunt 
cc^itfU  Mubeeribed—i^mpreaentaHtM—Acquiee- 
cenee. 

A  raihmy  company,  onUf  one-fifOt,  of  whoee  ektKV 
ca^ttd  had  been  euhecrCbed  for,  reaohred  io  pro- 
ceed toWi  the  eonetrwHon  of  apart  of  ihe  Ume. 
A  aharehdlder,  who  had  eonimrred  in  the  pro- 
ceedings eU  <Ae  meeting  ai  which  thie  course  had 
been  reserved  upon,  jUed  a  hUl  to  have  hie  eoH- 
traet  to  take  eharee  declared  void  nn  ihe  groimd 
of  misrepreaentation,  allegirig  that  ha  had  applied 
for  hie  eharee  on  the  failh  of  a  repreaeniaiion 
that  no  part  of  the  line  would  he  proceeded  with 
unlesB  eu^icMnt  capital  for  making  the  whole  line 
were  subeeribed. 

Seld  (affirming  the  decieion  of  Maline,  V.O.),  that 
ihe  plaintiff  had  forfeited  aU  title  io  relief  by  con- 
tinuing ioaetae  a  ehareholder  for  months  after 
he  had  become  aware  of  the  facts  on  which  he 
founded  hie  claim  to  rdief. 

Tais  was  ui  aj^ieal  ftom  a  decdsion  of  Halins, 

T.C. 

On  the  18th  July  1872,  the  defendant  company 
obtained  an  Act  of  Parliament  authorising  Hiem 
to  conatmot  a  line  of  railway  from  Lonth  to  Haple- 
thorpe,  and  three  short  branch  lines  ommecting 
Louth  with  different  parts  of  the  coast,  the  main 

(0)  ■•pMti4braP«Ai,toq.,B«rtot«t^l^ 
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line  and  braDches  together  extending  to  about 
eighteen  miles.  The  capital  was  to  be  96,0001.,  in 
9600  Bhares  of  101.  each,  and  the  Act  prorided 
that  the  company  should  not  issno  any  SDai^e,  nor 
shonld  any  share  vest  in  the  person  accepting  it, 
nnlesa  ana  until  a  snm  not  being  less  than  one- 
fifth  of  the  amount  of  aooh  share  ihonld  have 
been  paid  in  re>-peot  thereof.  And  the  company 
were  Hthoriaed  to  borrow  on  mortease  any  uam 
not  exceeding  in  the  whole  32t000C  oat  no  part 
thereof  was  to  be  borrowed  until  the  whole  oa|ntal 
of  96,0001.  waa  snbscribed  fbr,ii8ned*aiidM0epted, 
and  one-half  thereof  paid  up. 

In  the  year  1673,  the  plaintiff  received  h  pro- 
spectus of  the  company,  contatnins,  amongst 
other  things,  a  statement  that  if  no  allotment  of 
shares  waa  mode  the  deposit  of  IL  per  share  would 
be  returned  in  full,  and  that  a  provisional  contract 
bad  been  entered  into  with  a  responsible  otmtractor 
for  the  oonstruction  of  the  several  Unes  anthwiaed 
by  the  Act.  by  the  1st  July  1875. 

The  plaintiff  alleged  tliat  be  was  indnoed  by  a 
pwoaat  of  the  prospeotua  to  brieve  that  it 
unonnted  to  %  representation  that  the  company 
WDold  not  make  any  allotment  of  ahans  or  oom- 
mence  bnriness  anlui  mffident  oqntal  was  snb- 
■raibed,  that  is,  nxiless  at  least  two-thirda  of  the 
9600  slureB  were  issned  or  allotted,  such  being  the 
proportion  of  shares  required  by  the  Stock  £x* 
change  to  be  Isaned  or  allotted  before  a  settiing 
day  would  be  granted,  and  beonse  the  objeots  of 
the  company  oonld  not  be  carried  ont  without 
the  subscription  of  at  least  two-thixds  of  the 
oapitaL 

The  plaintiff  applied  first  for  twenty  shares,  and 
snbeeqnently  for  ten  more,  and  the  thirty  shares 
were  allotted  to  him  on  the  2Dd  Hay  1874,  and 
he  had  paid  901.  in  respect  of  these  shares.  On 
that  day  the  total  nnmber  of  shares  applied  for 
did  not  exceed  1816,  representing  a  subscribed 
o^ntal  of  18,4601.  only,  and  Uie  total  amount 
aotnally  pud,  iip  to  Slaroh  1874^  was  only  96192^ 
of  whidi  46641.  had  baen  expended  in  preliminary 
eroenaes  and  bills  of  oosts. 

In  Sept  1874,  a  meeting  of  oompsny  was 
held,  when  it  was  stated  that  another  contnctorbad 
been  found,  who  would  execate  the  necessary 
works,  and  the  shareholders  were  asked  t-o 
sanction  a  proposed  contract,  and  it  was  also 
stated  at  the  meeting,  by  the  chairman,  that  if 
the  constaruction  of  the  nulway  was  not  proceeded 
with,  the  money  paid  by  the  Btuu*eho1ders  would 
be  returned  to  them.  A  committee  of  the  share- 
holders was  appointed  to  advise  as  to  the  terms  of 
the  contract,  and  the  contract  was  snbseqnontly 
entered  into,  but  the  plaintiff  alleged  that  its 
terms  wrae  not  in  conformity  witn  Uie  recom- 
mendations of  the  committee,  which  were  that 
only  part  of  Uie  line  shonld  be  at  first  nnder- 
taken,  whereas  the  contract  was  for  the  whole 
line;  and  that  other  snggestions  were  also 
neglected,  and  the  directorsnad  oommenrod  the 
nndertaking  with  a  totally  insufficient  oapit^. 

The  plaintifiT  accordingly  filed  his  bill,  praying 
that  it  might  be  declared  that  he  had  been  induced 
to  apply  fbr  thirty  shares  in  the  company  under 
circumstances  of  deception  and  misrepresen- 
tation on  the  part  of  the  company,  and  that 
the  contract  between  the  plaintiff  and  the 
defendant  company  for  taking  such  shares 
was  absolntely  void;  that  the  name  of  the 
plaintiff  might  be  removed  from-  the  register 
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of  shareholders,  and  that  the  company  might  be 
decreed  to  ropay  to  the  plaintiff  the  sum  of  901., 
so  paid  by  the  plaintiff  in  respect  of  the  said 
shares,  and  that  the  company  might  be  restrained 
by  injunction  finm  fhrther  prosecntintc  an  action 
wnioh  they  had  b^un  agrinat  the  phuntiff  to 
reoover  the  sum  of  612.  lOs.  10d.,b«ng  the  amoant 
of  a  call  of  21.  on  each  of  the  tlur^  shares,  and 
interest  thereon. 

The  defence  set  np  tiie  oompany's  answer  was 
that  the  plaintiff  had  taken  a  leading  part  in  the 
projection  of  this  railway ;  that  he  had  attended 
meetings  at  which  the  a&irs  of  the  company  wid 
the  amoant  of  capital  subscribed  were  rally  dis- 
closed ;  tlmt  he  had  actively  canvassed  for  share- 
holders ;  that  he  was  himself  one  of  the  committee 
to  advise  as  to  the  terms  the  covenant ;  that  the 
directors  hadeffeotedall  the  recommendations  of  the 
committee,  with  veir  few  unimportant  exceptions ; 
that  the  plaintiff  well  knew  the  whole  of  the  shwes 
had  not  been  taken  np.  and  had  afterwards  applied 
for  the  additional  ten  shares  held  by  him ;  at^  that 
he  had  attended  meetings  np  to  the  23rd  March 
1875,  without  opposing  the  directors,  but  that,  on 
the  eontrarr,  he  ettCoora^|ed  them  to  go  on  with 
the  nndertaking,  and  aoqaieeoed  in  their  prooeed* 
ings.  and  did  not  fil6  luB  bill  till  the  24th  July 
1875,  and- never  till  then  made  any  objection  or 
rem(ustranoe  iwainst  the  oondnot  of  the  direot<nrs ; 
and,  fhrttwr,  that  the  company  fiilly  intended  to 
cany  ont  the  constmotion  of  the  line  of  raUwny ; 
that  their  prospects  as  to  nising  money  were 
greatly  immnved;  and  that  the  amy  shareholders 
who  joined  with  the  plaintiff  in-  opposing  the 
directors  were  intweated  in  no  more  than  twenty- 
seven  shares. 

The  case  came  on  for  hearing  b^bre  Malins, 
y.O.  on  the  26th  Jan.  last,  and  the  hearing  took 
up  part  of  three  days. 

In  delivering  his  judgment  on  the  Ist  Feb.,  the 
Yioe-OfaanoeUor  said : — This  is  a  tbit  onlortnnate 
suit,  irtiioh  I  think  has  originatea  in  an  ovw> 
earnest  feeling  rather  thu  from  any  real  regard 
to  the  interwta  oonoemed.  The  inh^itants  of 
Louth,  as  I  gather,  yarr  generally  concurred  in 
applying  to  Rvliament  leave  to  make  a  rail- 
way about  seventeen  miles  long,  with  three 
branches,  the  main  object  being  to  communicate 
with  different  places  on  the  east  coast.  I  have  no 
doubt  it  was  a  most  desirable  thing  for  the  town 
of  Loath,  and  I  am  satisfied  it  was  an  object  in 
which  Dr.  Sbarpley,  the  plaintiff,  who  was  a  medi- 
cal practitioner  in  the  town,  entirely  cononrred. 
I  must  oonsider  him  as  approving  of  the  contents 
of  the  prospoctns,  and  as  oononrrmg  in  this  repre- 
sentation recited  in  the  Act  of  Parliament: 
"  Whereas  the  construction  of  the  railways  herein- 
after mentioned  to  connect  the  east  coast  of  Lin- 
colnshire with  the  Great  NwlAiem  Bailway,  near 
Louth,  mold  1m  attended  wi^  local  and  poUio 
advantage,  and  the  persmis  hereinaflier  named, 
with  others,  are  willing  at  their  own  expense  to 
constroot  said  railways."  The  Act  thai  pro- 
vides that  the  amoant  of  the  capital  shall  bo 
96,O00Z.,  in  9600  shares  of  101.  each ;  thikt  the  com- 
pan-y  shall  not  issue  any  slure  created  under  the 
authority  of  the  Act,  nor  shall  any  share  vest  in 
any  person  accepting  the  same,  unless  and  nntil  a 
sum  not  being  less  than  one-fifth  of  the  amount  of 
snch  share  shall  have  been  paid  in  respect  thereof. 
Then  there  is  a  borrowing  power  anuiorising  tho 
oompany  bom  time  to  time  to  Ikwbow  on  nort* 
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gage  any  nun  not  excee<Ung  in  the  whole  32,000I.i 
but  DO  part  tiiereof  to  be  biHTOwed  nntil  the  whole 
oapitad  of  96,0001.  »boald  be  snbscribed  for,  iagTied, 
and  accepted,  and  ona-balf  thereof  shoold  hare  been 
paid  np.  It  is  plain,  therefore,  that  Parliament 
was  Balisfied  that  96,0001,  pins  32,0002.,  or  128,0001., 
was  the  proper  capital  fer  the  oonstmction  of  this 
line.  The  Act  received  the  royal  aaaeot  on  the 
18th  Jnly  1872,  bat  there  were  conBiderabte  de- 
lays; the  oapital  was  not  forthcoming,  although 
the  inhalntants  of  the  diBtriot  were  desiroaB  of 
having  the  nilway  made.  Yery  few  in  point  of 
capital  came  forward  to  supply  the  128,0001,  or  the 
96,0001.  which  was  wanted.  No  allotment  was 
made  till  the  Sod  Mar  1874,  and  then,  instead  of 
snbscribing  for  the  woole  9600,  it  appears  by  the 
bdl  that  the  applications  were  for  96191.,  or  about 
one*tenthof  thecapitaL  Thepnwpectos  stated  that 
**if  no  allotment  oe  made  the  dax»it  will  be  re- 
turned in  folL"  It  also  stated  that  a  provisional 
oontiact  had  been  entered  into  with  a  responsible 
contractor.  The  amotmt  aotnally  subsoriiied  was 
totally  and  admittedly  inadequate  for  the  con* 
stmction  of  the  railway.  Now  we  go  on  to  the 
2nd  May  1874,  when  the  e^plicatioas  for  shares 
were  so  small  that  they  did  not  provide  more  than 
one- fifth  of  the  coital  required.  And  it  is  plain 
to  my  mind  that  at  that  time  the  proper  course 
wonid  have  been  to  have  announced  to  the  share- 
holders that  the  capital  was  wholly  inadequate, 
that  no  allotment  would  be  made,  and  that  there- 
fore, in  pursuance  of  the  statement  in  the  pro- 
spectus, the  deposit  wonId  be  returned,  and  that 
there  was  an  end  of  the  matter,  as  the  scheme  had 
entirely  failed.  Amongst  the  persons  who  applied 
for  shures  was  the  plaintiff,  who  originally  applied 
for  twenty  shans  on  the  1st  of  Sept  1873.  The 
plaintiff's  course  was  a  veiy  plain  one.  If  he  did 
not  cononr  in  going  on  with  tnis  pngeot,  he  should 
have  at  once  remmstrated,  and  have  required  the 
jnoBpectUB  to  be  acted  upon.  He  was  fully  en- 
titled to  say :  "  Yon  have  not  got  a  sufficient 
amount  of  oapital,  yonr  borrowing  powers  will  not 
arise,  you  can  only  get  15,0001.  or  16,000Z.  out  of 
the  amount  reqnired.  It  is  utterly  absnt^  to  go 
on  with  this  project,  and  I  require  you,  in  pur- 
suance of  the  stipulation  enteral  into  with  me,  to 
retnrn  my  deposit."  That  is  the  course  which 
in  my  opinion,  common  sense,  common  honesty, 
and  common  justice,  would  have  entitled  him  to 
take;  because  nothiuf;  is  more  common,  not  only 
in  the  case  of  this  company,  but  in  that  of  other 
iKimpauies  which  come  before  me,  than  for  direo* 
tors  to  get  into  trouble,  when,  requiring  a  large 
amount  of  capital,  they  persist  in  going  on  with 
only  a  small  portion  of  the  capital  which  th^  re- 
qnire.  If  Br.  Sbarpley  had  taken  the  course 
which  I  have  suggested  I  shoold  have  granted 
him  relief,  and  my  own  opinion  is  that  the  Court  of 
Appeal  would  have  supported  me  in  that  decision, 
anci  would  have  restrained  the  company  from 
going  on  with  their  action  for  calls,  and  would 
bare  required  them  to  give  him  back  his  deposit 
and  take  his  name  oS.  the  re^ster  of  the  company 
if  he  had  applied  in  dne  time ;  but,  as  I  collect, 
Br.  Sharpley  was  as  much  in  earnest  at  this 
period  as  any  other  inhabitant  of  the  town ;  and 
he  was  of  opinion  that,  although  this  project  had 
failed  up  to  that  time,  nevertheless  the  thing 
shonld  not  be  abandoned,  for  I  find  he  was 
then  attending  meetings;  he  proposed  resolutions, 
and  was  on  the  committee.   And  what  does  he  1 
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say  P   Not  that  the  whole  amount  of  capital  should 
be  snbscribed  before  the  thing  is  proceeded  with, 
but  that  the  railway  should  be  proceeded  yn&. 
before  the  whole  of  the  money  was  snbscribed. 
The  allotment  day  was  the  2nd  JSaj  1874  bnt 
there  was  a  meeting  on  the  12th  Jan.  1874,  at 
which  Br.  Sharpley  was  in  the  chair,  and  at  whioh 
meeting  they  knew  very  well  that  the  capital  had 
not  been  raised,  and  would  not  be  raised.  Then 
he  proposes  resolations  which  are  in  effect  that 
they  uiould  go  on  with  the  line.     A  further 
meeting  took  place  on  the  28th  March  1874|  and 
again,  with  the  full  knowledge  that  the  capital 
had  not  been  snbscribed,  and  was  not  likely  to  be 
subscribed.    On  the  4th  April  1874,  Br.  Shaipley 
applies  for  ten  additional  shares,  so  that  beiore 
toe  day  of  allotment  arrived  he  had  not  only 
applied  for  twenty  shares  originally,  but  for  ten 
additional  shares.   Then  on  the  2nd  lliay  the 
whole  thirty  were  allotted  to  him.    Now,  the 
proper  course  for  Br.  Sharpley  under  these  dr* 
cnmstances  to  have  taken  was  either  to  concur 
>  with  his  neighbours  who  had  projected  the  rail- 
way, or  if  he  did  not  wish  to  go  on  with  it,  he 
should  have  said :  "  I  do  not  want  to  ^o  on  with  it, 
eivemeback  my  money;  I  will  withdraw."  If 
he  had  done  that,  and  perristed  in  it,  I  have  no 
doubt  be  would  have  done  great  benefit  not  only 
to  himself  but  to  all  bis  neighbours  who  are  inte- 
rested in  this  matter;  becaase,  after  all,  I  cannot 
help  thinking  that  the  coarse  adopted  by  these 
directors  was  a  very  unwise  one.   They  can  only 
make  this  railway  with  the  assistance  of  a  con- 
tractor ;  they  have  not  snffioient  capital  to  pur- 
chase the  land ;  they  have  not  the  security  of  a 
substantial  contractor  to  make  the  line,  and  I 
believe  if  they  go  on  they  will  only  get  into 
ftarther  troaUe.  They  would  have  taken  a  very 
wise  oonrse  if  they  had  adopted  Br.  Shaipl^B 
view,  and  abandoned  the  thing  altogether;  bnt 
that  does  not  settle  the  matter  between  them  and 
Br.  Sharpley.   He  has  encouraged  them  in  their 
course,  which  I  say  was  a  want  of  wisdom  on  his 
part ;  and  if  he  has  encouraged  them,  the  rules 
of  this  court  make  it  impossible  for  him  to  oppose 
them  or  to  sanction  a  bill  against  them,  and 
precludes  him  from  asking  for  the  relief  which 
he  seeks  by  his  bill,  because  he  himself  has 
been  a  participator  in  the  acta  of  the  company. 
The  question  is  whether  he  has  or  has  not 
acquiesced  in  these  acts.   Mr.  Higgins  has  cited 
several  cases,  and  they  all  proceed  on  the  same 
principle  in  effect — that  although  a  man  has  a 
strict  riffht  to  restrain  the  informal  proceedings 
of  a  company  if  he  does  not  acquiesce  in  them, 
yet  if  he  acquiesces  he  cannot  restrain  them.  All 
those  cases  proceed  on  the  doctrine  laid  down  in 
Cohm  V.  Wtlkimon  (12  Bear.  138;  1  Mac.  &  G. 
481),  which  are,  in  my  opinion,  entirely  applicable 
to  this  case.   Mr.  Cohen  was  a  shareholder  in  the 
Portsmouth  District  Baalway  Company.   He  filed 
a  bill  against  the  company,  which  was  formed  to 
make  a  railway  from  Fortamoutb  to  London,  and 
made  the  line  from  Epsom  to  Leatherbead  instead 
o£  from  Epsom  to  Portsmouth.    There  it  was 
decided  by  Lord  Langdale  in  the  first  instance,  and 
on  appeal  affirmed  by  Lord  Cottenbam,  that  each 
individual  shareholder,  inasmuch  as  he  had  sub- 
scribed his  money  to  make  the  whole  line,  was  not 
bound  to  allow  his  money  to  go  to  make  part  of 
the  line  only,  because  it  did  not  follow  that  if  the 
whole  of  the  line  could  not  be  made^part  could 
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be }  and  I  apprebeud  it  is  eqnally  clear  that  any 
landowner  in  this  case  might  file  a  bill  to  prevent 
the  company  from  taking  dis  land  for  the  purpose 
of  making  a  part  of  the  line,  becaase  he  might 
say :  "  I  thought  this  project  was  a  good  one ;  I 
nnderstood  it  was  intended  that  the  whole  of  the 
line  WM  to  be  made,  and  that  is  what  I  assented 
^■o,  bnt  I  do  not  assent  to  part  with  mv  land  on  the 
Tulway  company  making  a  part  of  the  line  only." 
That  being  the  decision  of  Lord  Langdale, 
affirmed  by  Lord  Cottenham,  it  appears  that  this 
question  of  acqcuescenoe  was  suggested  by  Lord 
Cottenham  then  for  the  first  time,  becaase  I  find 
at  the  end  of  the  report  (1  TAaxs.  &  6. 487)  that  he 
conriuded  hie  jadsment  in  this  way :  "  His  Lord- 
ship oondnded  by  observing  that  we  only  part  of 
the  case  about  which  he  entertained  any  donbt 
was  the  allegation  at  the  bar,  though  nowhere 
apparent  in  the  bill,  that  the  plaintiff  bad  been 
aware  of  and  bad  ac(|aiesced  in  the  substitnted 
undertaking.  The  plaintifTs  oonnsel  then  stated 
that  this  was  the  first  time  that  sooh  an  allegation 
had  been  made,  and  that  it  was  entirely 
unfounded.  The  Lord  Ghancellor,  therefore, 
ordered  the  appeal  motion  to  be  dismissed 
with  costs.**  I  hare  a  distinct  recollection  of 
those  obeerratioiu,  becaase  I  was  counsel 
in  that  OBM  fbr  tiie  railway  oompanj;,  and 
I  had  no  doubt  tiiait  ^e  i^ntaff  had  acqnieBced. 
But  it  is  dear  to  my  mind  that,  if  Lord  Cottenham 
bad  been  satisfied  that  "iSx.  Cohen  had  assented  to 
the  making  of  part  of  the  line  instead  of  the  whole, 
he  would  hare  dismissed  the  bill,  instead  of  giving 
the  relief  he  did.  Now  what  has  been  the  condnot 
of  Dr.  Sharpley  P  From  the  first  time  of  the 
allotment  being  made  in  Ts/Lkt  1874,  he  knew  of  the 
deficiency  of  ibe  capital.  Has  be  since  that  time 
been  a  concurring  paity  to  making  part  of  the  line 
instead  of  the  whole  P  "Saa  he  been  a  concurring 
party  in  employing  the  contractor,  with  a  know- 
ledge that  the  contractor  was  to  supply  the  means, 
without  being  a  registered  Bhareholder?  Because 
if  he  has  been  a  ooncaning  party  in  that,  it  is  im- 
possible for  him  to  aastaiu  a  faiU  in  this  court  to 
restrain  these  prooeedings  in  which  he  baa  partid- 

Cd,  and  whrah  he  has  enooaraged.  There  new 
been  a  more  remazkable  instance  of  this  than 
in  a  case  whidi  was  before  me  last  year,  Booper  t. 
The  East  Norfolk  Tranaoays  Compcmy  (unre- 
ported), in  which  the  capital  of  the  company  was 
to  consist  of  10,000  shares  of  10!.  each.  It 
appeared  that  204  shares  only  had  been  subscribed 
for,  that  is,  50  shares  by  Hr.  Hooper  and  154  by 
other  persons,  the  whole  of  those  shares,  includ- 
ing Kr.  Booper's,  produdng  20001.  only;  the 
tramrood  had  not  been  commenced ;  it  was  per- 
fectly clear  that  there  was  no  possibility  of  making 
the  tramroad,  no  intention  of  making  it,  and  it 
was  perfectly  plain  to  me  (and,  I  believe,  equally 
so  to  the  Court  of  Appeal)  that  the  only  purpose 
to  which  they  were  going  to  apply  Mr.  Booper's 
5001.,  which  he  was  to  pay  up  on  the  calls  on  hia 
shares,  was  to  pay  their  solldtor's  bill  and  their 
secretaiy's  bfll.  I  thonjgifat  then,  and  I  think  stiU, 
that  it  is  a  monstrous  tmng  that  a  man  who  has 
subscribed  5001.  towards  a  capital  of  100,0001.  to 
make  a  great  public  work,  and  after  20001.  in  the 
whole  only  has  been  subscribed,  and  it  is  obvious 
that  the  plan  cannot  be  carried  Into  execution, 
should  be  obliged  to  pay  5001.  for  the  solidtor's 
bill  and  the  secretary's  salary,  which  5001.  he  sub- 
Bcribed  to  mi^e  a  tramway.  I  therefore  relieved 


Mr.  Hooper.   It  was  urged  upon  me  that  he  had' 
acquiesced,  and  that  he  bad  receivjsd  a  dirideniF 
after  he  knew  something  of  the  wretched  state  of 
the  comoany.  because,  lu  foot,  they  had  paid  divi- 
dends out  of  capital.   I  thought  his  knowledge- 
was  so  imperfect  at  the  time  he  acquiesced,  thafc 
he  was  not  bound  by  that  acquiescence,  uid  so  T 
gave  him  relief ;  but,  on  gdng  to  the  Court  of  Ap- 
peal, Lord  JostioeJaaiesandliord  Justice  Uelliui,. 
adopting  the  view  that  he  had  acqaiescad  hj  ac- 
cepting a  dividend,  which  they  thongbt  was  a  very- 
strong  thing,  oonsidered  he  was  bound  1^  his  ao— 
quiescence,  and  dismissed  the  bill,  with  costs,  so- 
that  Mr.  Boper  was  boand  to  pay  the  5001,  with 
no  possibility  of  the  tramway  beinf^  made,  simply 
for  the  purpose  of  paying  the  solicitor's  costs  and' 
the  secretuT's  salarv.   I  think  the  doctrine  of 
acquiescence  cannot  Be  carried  farther  than  tbacb 
authority,  which  is  the  latent  on  the  subject  that^ 
has  been  dted.   It  is  an  authority  by  which  I  am- 
bound,  and  which  governs  this  case,  if  I  oorae  to- 
the  conclusion  that  Dr.  Sharpley  has  acquiesced  in 
part  of  the  railway  being  made,  and  made  fay  the 
aid  of  a  oontractor  who  has  not  sufBcient  capital;, 
and  if  I  am  satisfied  that  he  has  concurred  in  th& 
contract  entered  into  with  Mr.  Jaokson  on  tiie- 
3rd  Odt.  1874,  to  malce  a  part  of  the  line,  and  has 
acoaiBBoed  in  and  approved  of  that  oontraot.  The- 
additional  contract  of  the  23rd  April  1875  is,  X 
think,  only  a  variation  of  the  original  contract,, 
and  falls  within  that  which  is  sanctioned  by  the* 
meeting  of  the  28th  March  1874 ;  and  although: 
Dr.  Sharpley  did  not  attend  that  meeting,  I  musfe 
attribute  to  him  a  knowledge  of  what  took  place,, 
particularly  as  be  applied  for  shares  after  the- 
meeting  had  taken  place.   The  object  of  the 
meeting  of  the  28th  March  1874  was  obvious  to 
all  parties,  and  the  statement  in  the  answer  is  that 
it  was  to  consider  the  then  position  of  the  com- 
pany, and  especially  with  reference  to  the  con- 
tract for  constructing  the  railway  and  works, 
which  was  then  engaging  the  attention  of  the 
directors,  and  the  amount  of  the  capital  of  the 
company  which  laA  been  subscribed  for,  and  to- 
discuss  the  prospeots  of  the  company.  At  that 
meeting  the  defendant  James  mlson,  informed 
the  shareholders  that  14,2201.  had,np  to  that  time 
been  subscribed  for  in  shares,  and  at  sndi  meeting 
a  resolution  was  duly  proposed,  seconded,  ana 
carried.   Now,  here  is  the  intimation  that  only 
14,220£.  out  of  96,0001.  had  up  to  that  time  been 
subscribed  for.    There  is  evidence   that  Dr. 
Sharpley  had  a  report  of  thab  meeting,  and  be 
must  have  known  of  it.   Indeed,  he  does  not 

Eretend  to  say  that  he  did  not  know  it.  and 
e  is  as  much  bound  by  the  proceedings 
of  that  meeting,  in  my  Opinion,  as  if  he 
had  been  personoIW  present.  Then  this  resota- 
tion  was  passed:  "That  this  meeting  expresses  its 
entire  confidence  in  the  directors,  and  leaves  all 
matters  of  detail  in  their  hwds."  Therefore,  here 
is  Dr.  SharbUr,  witii  a  knoTriedge  that  only  one- 
seventh  of  the  capital  bad  been  subscribed, 
acquiescing  in,  concurring  iut  and  reoommending 
the  proceeding  with  t^e  oonstraction  of  the  rail- 
way with  one*8eventh  of  the  capital,  and  he  now 
comes  fwward  and  says,  that  because  the  pro* 
speotus  states,  "  If  no  allotment  be  made,  tbo 
deposit  will  be  returned  in  fall,"  therefore  he  has 
now  a  right  to  have  his  money  returned  to  him, 
and  his  name  taken  off  the  register  of  sbare- 
holders.  That  was  a  right  wbidi  was  vested  in 
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him  on  the  28th  Harch  1874.   On  that  day  he 
znij{hti  have  said,  "  I  am  now  informed  that  only 
one-seTenth  of  the  capital  is  aabaoribed  for.  You 
cannot,  therefore,  exercise  your  borrowing  powers, 
and  it  is  nothing  less  than  madness  to  attempt  to 
constnict  this  railway.   It  is  ridicaloiu  to  do  so." 
That  woold  baveheen  a  lational  oonne  tor  a  man 
in  faia  position  to  have  taken  at  that  time^  and  the 
whole  thinK  would  have  bean  pat  an  end  to. 
However,  the  qaestion  I  bare  to  oeoide  ia,  whether 
in  this  suit  «  Br.  Bharpley,  I  can  grant  an  in- 
junction against  the  company  to  prevent  them 
from  doing  those  very  things  which  he  has  sanc- 
tioned their  doing.   Kow,  with  regard  to  the 
contract  oE  the  3ra  Oct.  1874,  with  Mr.  Jackson, 
Dr.  Sharpley  seems  to  have  made  no  inquiry  at 
that  time,  and  by  the  evideixce  I  must  consider 
that  he  is  bound  by  this  contract ;  and  althongh 
there  is  not  the  same  evidence  o£  his  being  person- 
ally bound  by  the  second  contract,  yet  there  is  a 
resolntion  pused  by  which  he  is  daly  informed 
that  the  details  are  left  to  the  directors,  in  whom 
ha  and  all  the  other  shareholders  had  entire  con- 
fidence.  Therefore  he  has  acqaiesced   in  the 
making^  of  the  contract  by  the  agreement  of  1875, 
whioh  la  a  saoction  a£  what  the  direotora  have 
ioaa,  on  tiio  aaUiority  of  Booper  t.  Ths  Bast 
Norfolk  Tramiwayg    Compaaty,   and  the  other 
anttaoritieB  cited  oy  Mr.  Eiffgins,  namely,  the 
cases  of  Denton  v.  MacaeLl  (14  U  T.  Bep.  K.S.  721 ; 
Jj.  Rep.  2  Eg.  352),  EaXlow*  v.  Femie  (18  L.  T.  Hep. 
N.S.  340;  L.  Eep.  3  Ch.  467),  Kennedtf  v.  The 
Pancuna,   New  Zealand,  and  AtutrdUan  Mail 
Company  (17  L.  T.  Bep.  N.S.  62 ;  L.  Rep.  2  Q.  B. 
580).  Athl^f's  ease  (22  L.  T.  Rep.  H.S.  83 ; 
L.  Rep.  9  tq.  263).  and  the  case  of  Scholey 
V.  The  Central  Mailtoay  Company  of  Venezuela 
(L.   Bep.    9   £q.    266  n.).    In  the  last  case, 
Xiord  Cairns   lays    down    the    rule   that  the 
plaintiff  there  had  a  perfectly  clear  and  a  good 
case  if  he  had  come  in  time,  that  is,  if  he  had  filed 
bis  bill  as  soon  as  he  read  the  lepwt ;  but  as  he 
flayed  doing  so  for  three  months  it  was  too  late, 
and  the  bill  was  dismissed.   Then,  on  the  23rd  of 
March  1875, 1  find  Dr.  Sharpley  attending  a  moet- 
iug,  at  which  it  is  phiin  that  the  whole  circnm- 
f>tsiic?s  of  the  company  were  brought  forward. 
Ihere  had  been  a  report  of  the  directors  recom- 
mending that  the  railway  should  be  proceeded  with : 
"It  having  been  moved,  that  the  report  of  the 
directors  be  adopted,  aud  a  fall  discussion  having 
taken  place,  an  amendment  ws-s  moved  hy  Mr. 
J.  G.  Smith,  and  seconded  by  Mr.  Sharpley,  that 
the  adoption  of  the  report  of  the  directors  be  ad- 
journed, in  order  that  the  shareholders  may  have 
farther  details  of  expenditure."   That  is  the  view 
of  Dr.  Sharpley,  tmkt  they  must  have  further 
details  of  expenditure.   What  expenditure?  An 
-ttcpenditore  at  a  time  when  only  one-fifth  or  one- 
sixth  of  the  capital  wae  sabscribeo,  and  he  was  there  ■ 
fore  sanctioning  that  expenditure  going  on.  "The 
amendment  having  been  pat  to  the  meeting,  it 
was  dedared  not  to  have  heen  carried,  and  the 
original  proposition,  having  been  then  pat,  was 
declared  to  nave  been  carrira  by  a  large  majority. 
The  meeting  having  proceeded  to  the  election  oE 
the  directors,  it  was  moved  that.  Mr.  Frederick 
Heritage  be  a  director  of  the  company,  and  Mr. 
Seritage  was  declared  to  have  been  daly  elected." 
ISov  it  is  perfectly  olear  that  Mr.  Heritage  was  the 
-solicitorof  Mr.  Jackson,  thecontractor;  and  it  is  also 
Clear  that  Mr.  Heritage  had  no  other  claim  to  be  a 
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director  of  this  company  than  that  of  being  Mr. 
Jaokson's  solicitor.  To  my  mind  it  is  plain  that 
Mr.  Jackson  had  made  this  stipulation :  "  I  am  to 
find  the  capital.  I  am  to  find  the  material  with 
which  to  do  the  work  for  98,0001.,  and  in  order 
that  my  interests  may  be  duly  protected,  I  must 
have  a  direotor  cm  ute  board."  Whom  dose  ha 
select  f  His  wUdtw,  Mr.  Heritage,  What  oould 
Dr.  Sharpley  sappose  aboat  this  P  ^'^^ 
Sharpley  concur  in  appointing  Mr.  Heribwa  a 
direotor  P  Only  because  he  knew  that  Mr.  Jaok- 
son  had  entered  into  this  contract,  and  had  stipa- 
lated  that  Mr.  Heritaga  should  be  a  director. 
Therefore,  so  late  as  Slaroh  1875,  we  find  him 
oonourring  in  the  proceedings  which  he  now  seeks 
to  stop.  I  agree  very  much  with  what  Mr. 
Higgina  has  said,  that  sooh  an  amount  of 
acquiescence  has  seldom  boen  brought  for- 
ward in  any  case  as  there  is  here  against  Dr. 
Sharpley.  That  brings  us  down  to  the  23rd  Maroh 
1875,  and  from  that  time  Dr,  Sharpley.  t^poars  to 
have  been  acquiescent.  He  does  not  appear  to 
have  taken  any  further  part,  but  to  have  remained 
silent.  Did  he  give  any  notice  to  his  co-adven- 
tarers  what  his  views  were  P  Did  he  warn  them 
not  to  go  on  P  The  bill  has  never  been  amended, 
and  there  is  no  contradiction  to  this  statement  in 
the  answer :  "  The  plaintiff  never  befcnre  the  filing 
of  the  bill  in  thif  snit  sfiplied  to  the  defendant 
compuiy,  or  to  the  directors  thereof,  to  remove^ 
and  the  defendant  company  was  not  asked  to 
remove,  his  name  from  the  register  of  share- 
holders in  tlie  said  company,  or  to  repay  the 
plaintiff  the  said  sum  of  wL  It  is  not  known  to 
the  defendant  company  that  they  have  any,power 
to  remove  the  plaintiff's  name  from  the  said 
register,  or  to  re[»iy  him  the  said  sum  of  901.,  even 
if  they  were  desirous  to  do  so.  Uuder  the  cir- 
cumstances aforesaid,  we  respectfully  cannot,  as 
to  our  belief  or  otherwise,  say  whether  the  defen- 
dant companv  do  or  do  not  refuse  to  remove  the 
plaintiff's  name  from  the  said  roister,  or  whether 
or  not  to  repay  him  the  said  earn  of  90L"  But 
the  material  statement  is  that,  having  acquiesced 
in  the  proceedings  on  the  23rd  March  lb75,  with 
a  view  to  carrying  Mr.  Jadcson's  contract  into 
execution,  he  makes  no  farther  objection,  bub 
remains  quiet  and  allows  them  to  go  on ;  and 
thereby  again  ac<iaieBces  in  their  proceedings. 
Bab  when  an  action  is  brought  against  him  tor 
calls,  then,  in  order  to  restrain  that  action,  he  files 
his  bill.  I  have  not  heard  any  evidence  that  he 
ever  protested  against  the  calls.  The  persons 
connected  with  this  company  are,  I  believe,  a 
most  respectable  body  of  gentlemen.;  and  Mr. 
Wilson,  who  has  been  cross-examined,  gave  his 
evidence  in  a  manner  entirely  satisfactory  to  my 
mind.  A  very  intelUrent  statement  has  been 
made  by  him  and  by  others.  And  although  I 
quite  agree  with  wlu^  has  been  said  about  this 
company  going  on  without  a  snflBoient  c^tal,  yet 
I  am  qoite  satisfied  th^  evezything  they  have 
done  has  heeu  intraided  to  be  done  honestly  1^ 
them;  and  that  thef  honestly  believe  that  the 
railway  will  be  benefitnal,  and  that  they  hope  to 
carry  it  out  and  constract  it.  But  here  you  have 
Dr.  Sharpley,  after  the  meeting  of  the  23ra  ISarch, 
identifying  himself  vrith  the  proceedings, and  lying 
by  without  saying  a  word,  and  without  taking  any 
steps,  either  by  himself  or  by  his  solicitor,  Mr. 
Mason,  although  Mr.  Mason  is  a  very  zealous  solici- 
tor. Why  did  not  Mr.  Mason  writt;  a  letter  to  tha 
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companj,  Baying,  "  If  any  further  attempt  be 
made  to  preas  my  client  for  calls  he  will  resist 
it."  Why  did  Dr.  Sharply  lie  by  all  this  time, 
ntitil  an  action  was  broagtit  against  him  for  calls  ? 
Ig  is,  then,  fbr  the  first  time  you  have  a  bill  filed 
by  1dm  with  this  statement  in  it — that  he  was  in- 
dnoed  to  take  the  shares  by  fraod.  All  tiiat  most 
betaken  into  aooonnt  in  oonBidering  hia  oondnct. 
Xa  o^nion  he  mmld  have  beeK  entitled  to  sno- 
oeedif  It  had  not  been  for  the  acts  of  aoqttiesooioe; 
bat  in  conseqaenoe  of  the  acta  of  acqniescenoe  I 
am  of  opinion  he  has  entirely  lost  nis  right  to 
sncceed.  I  therefore  think  the  bill  has  fmlM  and 
has  been  a  very  great  mistake.  I  think  the  acts 
of  Dr.  Sharpley,  and  the  manner  in  which  be  has 
ooncurred  in  these  proceedings  for  so  long  a  time, 
b^inning  with  the  application  for  shares  in  Deo. 
16^,  and  carried  down  to  Harch  1875,  and 
concurred  with  his  neighbonrs,  whom  I  will 
assume  to  be  friends  of  his,  in  the  town  of  Loath, 
have  disentitled  him  to  any  relief  in  this  suit. 
Although  I  was  at  first  impressed  with  the  idea 
that  thire  were  a  gnat  many  shareholders  who 
ooncurred  with  him  in  the  course  he  has  taken,  it 
now  tnmi  oat,  and  it  has  not  been  contradicted, 
that  there  are  only  shareholderB  int^eeted  in 
twenty-seven  shares — in  other  words,  representing 
27(H.,  who  are  now  reaiatiiw  the  payment  of  calls. 
I  un  of  opinion,  on  the  whob,  that  the  relief  most 
bo  refused,  that  judgment  mnst  be  entered  for  the 
defendants :  that  the  bill  ought  not  to  have  been 
filed,  and  that  it  most  now  be  dismissed  irith 
oosts. 

From  this  decision  the  plaintiff  appealed. 

CHaaee,  Q.C.  and  Nalder,  for  the  appellant. — The 
prospectus  issued  by  the  company  distinctly 
stated  that  if  no  allotment  was  made  the  deposit 
would  be  returned  in  foil,  and  the  Act  provided 
diat  the  company  shoald  not  issue  any  share,  nor 
should  any  share  vest  in  the  person  accepting  the 
aame  unlesa  and  until  a  sum  not  being  less 
than  one-fifbh  of  the  amount  of  such  share,  should 
have  been  paid  in  respect  thereof.  Hiat  sum  has  not 
been  paid  by  any  shareholder,  and  on  that  ground 
and  on  the  groand  that  we  were  induced  by  the 
misrepresentations  contained  in  the  proupectus,  to 
apply  for  shares,  we  are  entitled  to  have  our  name 
removed  from  the  register  of  shareholders.  The 
amount  subscribed  was  avowedly  quite  insufii- 
dent  to  complete  the  railway,  and  GoJCm  v.  WUhin- 
son  (12  Beav.  128 ;  1  Mac.  &  6. 481),  shows  that  in 
that  state  of  things  the  company  could  not  lawfully 
begin  any  part  of  it.  Therefore,  the  money  paid 
by  us  ought  to  be  repaid,  and  we  are  entitlea  to  an 
injunction  to  restrain  the  company  fW)m  further 
prosecuting  the  action  for  c^ls.  As  to  acqnies< 
cence,  there  was  none  on  our  part  to  the  making 
of  the  whole  railway,  though  wo  did  concur  as 
long  as  there  was  any  hope  of  raising  sufficient 
capitaL  We  might  be  bound  by  acqniesoenoe  if 
the  contract  proposed  by  the  committee  had  been 
carried  ont,  but  that  proposal  was  widely  departed 
from,  and  a  contract  ms  made  for  construoting 
the  whole  line,  when  the  subscribed  capital  was 
not  even  sufficient  to  pay  for  the  land  required  for 
the  undertaking. 

"Biggins,  Q.C.  and  Onslow,  for  tho  respondents, 
were  not  called  upon. 

Jakes,  L.  J. — siayt  that  the  nature  of  the  bill  has 
been  made  clear,  and  the  facta  admitted  on  both 
sides  bave  been  brought  before  us,  there  can  be  no 
dmbt  that  the  Yice-Chancellor's  decision  was 
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quite  right.  The  case  made  by  the  bill  is  that  the 
pluntiff  was  induced  to  apply  for  shares  by  mis- 
representations contained  m  the  prospectus  and  in 
a  letter  of  the  secretary.  Thus  the  plaintiff's  case 
is  a  case  of  misrepresentation.  The  Vtce-Chan- 
oellor,  assuming  the  case  tA  misrepresmtatiw. 
alleged  by  the  plaintiff  to  be  tme,  held  that  it  was 
impoBidue  to  give  him  relieC  because,  affcer  he 
knew  what  the  oompaoy  h84  done,  what  it  was 
doing,  and  what  it  was  able  to  do,  he  aoted  as  » 
shaiwoldor,  attending  meeting  of  the  committee, 
proposiDg  resolutions,  and  aotii^  as  ohairman  at 
meetings ;  because  he  continued  to  act  as  a  share- 
holder for  months  after  he  had  fall  knowledge  of 
all  the  circnmstanoes  entitling  him,  if  ever  he  was 
so  entitled,  to  be  relieved  from  his  shares.  If  a 
man  wants  to  rescind  his  contract  to  take  shares 
in  a  company  on  the  ground  that  he  has  been  in* 
dnoed  by  misrepresentation  to  apply  for  the 
shares,  he  must  immediately  rescind  the  contract 
as  soon  as  he  becomes  acquainted  with  the  cir- 
cumstances giving  him  ground  for  doin^  so,  or  else 
be  forfeits  all  claim  to  relief,  It  was  sotd  that  the 
plaintiff  ought  not  to  remain  liable  to  pay  calls 
oecause  the  company  are  illegally  appi^g  tlra 
moneiy  called  up  in  maldug  a  part  ol  ma  line  with- 
out any  intention  to  make  toe  rest.  But  that  is 
not  the  case  made  by  the  bill.  To  obtun  relief 
on  that  ground  the  bill  ooght  to  have  been 
framed  like  that  in  Oohm  v.  m3kvMon  (12  Beav. 
128) ;  but  even  on  a  bill  so  framed  it  would  have 
been  difficult  for  the  plaintiff  to  obtain  relief,  after 
having  been  present  at  and  concurred  in  the  pro- 
ceedings of  meetings  at  which  resolutions  were 
passed  in  fovoar  of  prooeeding  with  a  part  only  of 
the  line.  The  appeal  must,  therefore,  be  dismissed 
with  costs. 

HsLLiSH,  Ii.J. — lam  of  the  same  opinion. 

Baogalut,  J.A — I  am  of  the  same  opinion. 
Ap'pedl  accordingly  digmisted  toUh  eotta. 

Solitstors  for  the  appellant,  OoUser-Brittow, 
Withen.  and  EuiselL 
Sdlidtor  for  the  respondents,  B.  Dtckwn. 


Mardi  29  and  31. 
(Before  James  and  Msllisit,  L.  JJ.,  and  Baggii<lat, 
J.A.) 

AmnBsov  v.  Baitk  or  BBmsH  Ooldmbu.  (a) 

Praetiee— Discovery— Privileged  wmamnieaHon^ 
Unprofeeeiondl  ogeni—ProdMcHon — JvuUeatun 
Act  1875,  Order  XXXL,  rule  11. 

A  ewii  Itad  been  inetUuted  to  eet  aside  euiain 
dealinge  by  which  it  %oa$  alleged  that  funds  in  the 
cmlody  of  an  American  branch  of  a  hanking 
company  had  been  improperly  applied  as  against 
the  plavntiffs.  The  claim  teas  brought  before  tho 
London  numager  in  Nov,  1874,  and  two  days 
afterwards,  hsp  feeling  tJtat  litigation  was  immi- 
nent, ietegraphed  to  the  manager  of  the  American 
branch  to  send  by  letter  fullest  particulars  of 
the  whole  transaction,  but  utitlioiU  stating  for 
what  pumoee  the  particulars  were  required. 
Immsdiaiehj  after  sending  this  telegram  lie  for 
the  first  tiine  consulted  the  solicitors  of  tlie  bank 
on  the  matter.  In  answer  to  the  telegram  ike 
London  manager  received  a  letter  for  which  tho 
defendants  by  their  agidavit  as  to  doeutnents 
claimed  privilege,  and  tJie  present  question  was 

(a)  Bapoitod  bj  K.  QanM  Socbb,  SMr«.I)uxtot«Ht-lAw. 
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toheiher  ihat  Utt«r  vtas  a  privileged  eonmnmi- 
eation. 

Seld  {a^rming  Vie  dedeion  of  the  Matter  of  the 
SoUb)  thai  the  letter  waa  not  a  privileged  com- 
munieation. 

A  Utter  by  a  mereanttle  a^ent  to  las  principal^ 
giving  iv/ormaiion  rejecting  tohai  the  agent  hoe 
tteitudhf  done  for,  and  on  account  of,  the  prin- 
etpaZ,  M  not  jwivUeged,  aWiough  it  ie  eent  in 
complianee  with  the  request  of  the  prindpait  made 
afier  the  principal  no*  heen  mreaiened  toiih 
IdigtOiim^  reapemng  the  tnatler  on  which  he 
reqiiirea  information. 
This  was  an  appeal  hj  tbe  defendanta  bom  a 
ctfidsion  <jt  the  Master  of  the  Bolls,  ordering  the 
production  ot  a  letter  addroeeed  to  tbe  defraoanU 
mr  tbe  manager  of  tfadr  branch  at  Portland, 
Oregon,  in  North  America,  in  answer  to  a  tele* 
gram  from  the  manager  of  the  London  establidt- 
ment  requiring  full  partioulara  of  the  tnuutfutionfl 
in  respect  of  which  the  present  suit,  which  waa  at 
that  time  threatened,  had  been  inatitated. 

The  plaintiffs,  Messrs.  Anderson  and  Oa,  mer- 
chants in  Xiondon,  had  been  engaged  in  certain 
ehipping  tiansactions  with  Messrs.  Laidlaw,  Gate, 
and  Co.,commi8sion merchants  at  Fortluia,  Oregon, 
m  respect  of  which  a  credit  waa  granted,  and  bills 
bad  been  drawn,  and  the  proceeds  lod^d  with  the 
Bank  of  British  Colnmbia.  The  proceeds  were,  it 
waa  alleged,  appropriated  \ij  the  bank  in  satiaCao- 
Hoa  of  a  oalanoe  c&tmed  to  be  doe  to  them  from 
Laidlaw,  Gate,  and  Co.,  and  in  Sept.  1874,  a 
member  of  the  firm  of  Anderson  and  Co.  called  at 
the  London  branch  of  the  bank,  and  stated  gene- 
rally the  nature  of  the  claim  to  sndi  money  which 
was  asserted  br  his  firm.  Mr.  Bansom,  the 
manager  of  tbe  bank  in  London,  at  once  wrote  to 
the  manager  of  the  Oregon  branch  to  make  in- 
quiries,  and  on  the  7th  Hot.,  in  due  course  of 
post,^  received  an  answert  sotting  forth  certain 
facta  connected  with  the  aooount.  On  the  11th 
mar.  matters  assnmed  a  more  serious  aspect, 
and  the  solicitors  of  Anderson  and  Co.  wrote, 
making  a  formal  application  for  the  sum  of  21,194 
dols.,  and  threatening  litigation  in  default  of  com- 
pliance. Bansom,  considning,  from  what  passed 
at  the  interriew,  and  the  letter  from  the  soHdtorSr 
that  litigation  was  immin«i^  on  the  14th  JSor. 
1874,  sent  to  Buasell,  the  manager  of  the  braoeh 
at  Portland,  the  following  telegram  :  **  GIaim  re- 
fiarred  to  by  letter  of  18th  Sept.  made  for  25,000 
dola.  Send  by  letter  ftallest  particulars  whole 
transaotion,  espeolalbr  cargo  Jfelandhon,  and  copy 
of  account."  Mr.  Bansom  on  the  same  day, 
wrote  to  the  solicitors  of  the  bank  stating  that 
the  directors  would  be  glad  to  confer  with  them 
at  their  next  meeting,  to  be  held  on  title  following 
Tuesday,  and  on  that  occasion  the  plaintiff's  clum 
and  threat  of  litigation  were  laid  before  tbe  solici- 
tors of  the  bank.  In  answer  to  his  telegram  tbe 
English  manner  receiTed  a  letter,  for  which  the 
defendants,  by  their  afSdavit  as  to  documents, 
claimed  inivile^  on  the  ground  that  it  was  a 
oommnnicaUott  in  reference  to  the  subject-matter 
of  tbe  litigation,  made  by  a  third  person  to  oiablo 
the  deCnidants  to  prepare  their  defence  to  the 
litigation  then  in  anticipation.  The  matter  having 
been  adjourned  into  court  for  argument,  the 
Master  of  the  Bolls  held  that  the  letter  was  not  a 
privileged  communication,  and  ordered  it  to  be 
produced.  The  defendants  appealed. 
Ckitty,  Q.C.  and  KeJtewieh,  m  suppmrt  of  the 


I  a{^}eal,  contended  that  oommunicationB  with  a 
I  professional,  or  even  an  unprofessional  agents  were 
privileged  if  made  in  contemplation  of  liti«ticm, 
and  with  a  view  to  the  proseoution  of  a  daim,  or 
to  a  defence  a^fainst  a  claim.  This  case  came 
within  the  prinmple  that  the  dient  turned  himself, 
for  the  nonoe,  into  a  clerk  of  the  solicitor,  for  the 
purpose  of  ascertaining  what  the  witnass  would 
say.  There  was  no  intention  to  deal  with  the 
infonnation,  except  under  legal  advice.  They 
referred  to  the  following  authorities : 

Lefone  v.  faUdand  Itland*  Oompaanit  90  L.  T.  Btp 

N.S.129:  4K.AJ.34; 
JBoM  T.  CtMd,  L.  Bep.8Eq.^;  89  L.  J.  61,  Oh.  j 
Hooper  r.  Chmm,  2  J.  4i  H.  602 ; 
The  Ohartend  Bank  of  India r.Rleh,  SIiT.Bsp. 

N.  8.4M^B.  *S.  73; 
iSMnner  t.  The  Ortat  Northern  Railway  Coinsantf, 

L.B«p.  9Ez.298  i  43  L.  J.  150,  Ex. ; 
^«nncr  v.  The  London  and  Bovih-Eatttm  BaUwmi 

CompaaVfSSIhT.B^N.B.  971;  L.Itop.7Q.B. 

767; 

Reed  r.  Ijangloie,  1  Ibon.  A  G.  627  ; 
Bolton  T.  Corporati<m  of  Liverpool,  1  Mj.  ft  E.  88 ; 
Woolev  V.  North-London  Raiiway  Cen^pany,  h.  Bap. 
4  C.  P.  602 ; 

Coesey  v.  London,  Sri^htTTi  and  South  Coast  Batlway 
Company,  22  L.  T.  B«p.  K.  S.  19 ;  L.  B«p,  5  C-  P. 
146; 

SngUeh-r.  TotHe,  88L.T.  Bsp.  N.  S.  724;  L.  Bsp. 

1  Q.  B.  Dlv.  141 ; 
irCoT^iuMlal*  T.  B«U,  24  W.  Bsp.  389 1 

Brown  v.  OaJuhott,  12  B«av.  252: 
Oremough  t.  OatkeU,  1  My.  &  K.  98. 

Qrakam  Sagtingt,  QX!.  and  Laing,  for  the 
plaintiffs,  were  not  oalled  oo. 

Jahxs,  L.J. — Beally,  notwithstanding  the  length 
ot  the  arguments  addressed  to  ns,  and  tho 
number  of  cases  cited,  I  think  this  is  one  of  the 
clearest  and  plainest  cases  that  have  ever  come 
before  the  court.  According  to  all  the  praction 
laid  down  ever  since  I  have  known  anything  about 
the  court,  and  everything  I  have  read  about  the 
practice  of  the  coort,  I  think  that  this  is  a  document 
which  ought  to  be  produced.  The  old  rule  was, 
that  every  document  in  the  possession  of  a  mau 
must  be  produced  if  it  was  material  or  relevant  to 
the  cause,  unless  it  waa  covered  by  some  eatab- 
Ushed  privily.  Then  it  was  established  that 
communications  made  by  a  man  to  his  soUcitor,  or 
by  the  soUntor  to  the  man,  were  privileged  for 
certain  reasms.  Now,  it  is  sapposed  that  that 
rule  was  enthvly  altwed  by  an  expressicm  of  Tioe- 
Chancellor  Stuart  in  the  ease  of  Mote  v.  Glhbs.  I 
am  quite  snre  that  the  Yice-Chancellor  did  not 
intend,  and  it  was  not  competent  for  him,  by  a 
mere  casual  and  hasty  generalisation,  not  called 
for  at  all  b^  the  facta  of  the  case,  to  alter  the 
whole  tradition  and  course  of  this  court  with  re- 
spect to  the  production  of  documents.  If  the  rule 
had  been,  as  it  is  supposed  to  be  laid  down  in  that 
case,  all  that  had  been  previously  said  in  text 
books  by  learned  authors,  with  regard  to  the  origin 
of  the  principle  and  the  iostification  of  the  privi- 
lege, all  that  has  been  said  about  its  being  confined 
to  lawyers  and  not  extending  to  doctors  and  priests, 
alt  has  been  said  by  learned  judges  in  OtAuoery 
in  the  particular  mroumetanoes  of  the  cases  Uiat 
have  come  before  them  to  show  how  they  might  be 
brought  within  that  general  principle — the  whole 
of  that  would  be,  to  my  mind,  pnenle  nonsense  if 
the  law  had  been,  as  it  is  supposed  to  have  been 
laid  down  by  the  Yice-ChancellcH',  that  any  oom- 
mnnication  made  by  a  person  with  a  view  to  litiga- 
tion, whoever  the  person  may  be, . 
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tected.  As  to  the  cases  at  law,  thev  seem  to  hare 
been  bron^bt,  now  at  least,  vbtj  mncfa  into  con- 
formity with  the  prinoiple  of  the  caseB  in  equity. 
I  do  not  think  it  is  neoessary  to  review  them  to  see 
whether,  if  the  same  state  of  circnmstaneea  came 
before  this  conrt,  exactly  the  same  decision  would 
be  arrived  at;  bnt  looldng  at  the  diota  and  the 
judgments  cited,  I  think  that  tbey  may  poasibly 
^1  M  based  upon  tlus,  which  is  an  intelligible 
[ffineiple  of  pEodaotiosi,  nuaetr,  that  yon  naTe 
no  rignt  to  see  yonr  adTwaary's  wief ;  and,  as  yon 
have  no  ri^ht  to  see  yonr  adTmary's  brief,  ^ou 
hare  no  right  to  eee  the  materials,  (hat  which 
oomea  into  existence  simply  as  the  materials,  for 

Ear  tdverKufs  brief.  Bat  that  seems  to  me  to 
Te  no  application  whatever  to  a  commnnication 
between  a  principal  and  his  a^nt  in  the  matter  of 
the  agency,  giving  inf(n:mation  concerning  the 
&cts  and  oircnmstanoes  of  the  Terr  transaction 
which  is  the  subjeot-matter  of  the  litigation.  If 
there  is  anything  which  oneht  to  be  prodaced,  it 
seems  to  me  it  is  that.  £nd  that  is  exactly  this 
case.  A  man  makes  a  claim  against  a  bank  in 
London ;  the  bank  in  London,  not  having  all  the 
fiftcts  in  their  knowledge,  send  ont  a  letter  and 
send  out  a  telegram  to  say  to  their  agent  who 
transacted  the  business :  "  Qin  ns  the  mllest  in- 
formation that  yon  haw  of  all  the  faots  and  cir- 
oomstanoes  of  the  casd — all  abont  the  shipping 
doonments  and  ereiTtlung  of  the  kind  conueoted 
with  it"  That  was  exactly  what  the  agent 
ought  to  do.  It  was  the  duty  of  the  man  in  the 
cnrunary  course  of  business  to  do  it,  and  it  is  not 
necessarily  connected  with  the  litigation  either 
aotnally  commenced  or  expected.  It  is  the  in- 
formation of  the  agent,  and  the  principal  ought  to 
know  what  the  asrent  knows.  The  knowledge  of  the 
agent  in  the  matter  of  the  a^noy  is  or  ought  to 
be  the  knowledge  of  the  pnncijml;  and  even  if, 
after  the  bill  had  been  filed,  the  defendant  had  said, 
when  asked  for  discovery,  *'  I  do  not  know  every- 
thing that  is  known  by  my  agent  in  Oregon," 
this  court  would  say,  "That  is  no  answer;  it  is 
your  dnty  in  making  the  discovery  to  use  your 
best  efforts  bond  fide  to  obtain  all  the  information 
that  your  went  can  give  you,  and  whether  it  is 
before  or  after  litigaticoi  it  is  your  dnty  to  wiiite  to 
him,  if  necessary,  and  get  that  infinroation  from 
him,  and  when  you  get  it  you  must  discover  it  so 
that  we  may  know  the  exact  facts  and  oircnm- 
stances  of  the  case."  That  being  so,  it  is  tmpos- 
sible  to  sa^  that  the  discoverjr  3  this  particular 
document  is  on  any  other  footing  than  that.  The 
a^Nit,  as  we  must  assnme,  has  sent  to  the  prin- 
cipal the  account  cr  statement  of  what  took  place 
between  him  end  the  other  party.  The  other 
party  says:  "You  have  got  that  statement  of 
racts,  produce  it,  ib  is  the  best  evidence  of  the  facts 
within  your  knowledge."  I  am  of  opinion,  there- 
fore, upon  the  plainest  principles  on  which  dis- 
covery IS  given  by  this  court,  toot  this  letter  oaght 
to  be  produced,  and  the  appeal  dismissed  with 
costs. 

Mr.T.T.TBH,  L  J.— I  am  of  the  same  opinion.  The 
qnestion  as  to  the  right  to  discovery  depends  upon 
tne  llUi  rale  cf  the  Slst  Order.  That  is  really 
co[ned  from  the  provisions  contained  in  the 
Ghaocery  Amendment  Act,  and  although  it  differs 
very  little  from  a  similar  provision  in  the  Common 
Law  Fn)cedure  Act  18m>,  yet,  having  regard  to 
(he  general  rule  that  the  practice  in  equity  is  to 
preroil,  there  can  be  no  donbt  that  the  rules 


pravionsly  existing  respecting  discovery  in  the  old. 
Court  of  Chancery  are  now  binding  upon  all  the 
courts.  With  re«ird  to  the  presenc  case,  I  do  not 
at  all  wish  to  go  beyond  what  is  necessary  for  the- 
pnrpose  of  '.deciding  the  particular  question  in- 
volved. That  question  ia,  whether  a  letter  by  a 
mercantile  agent  to  his  principal,  giving  informa- 
tion respecting  what  the  agent  has  aotnally  done 
for  and  on  acoonnt  of  the  principal,  is  to  be  pri- 
Til^^  faeoanse  it  is  sent  in  compliance  Trith  the 
request  of  the  prhunpal  after  (he  principal  has- 
been  threatmed  witn  litigation  respecting  the- 
matter  on  which  he  reqnires  information.  1  am- 
olearly  of  opinion  that  such  a  commnnication  is 
not  privileged.  To  be  privileged  it  must  come 
withm  one  of  two  classes  of  privilege,  either, 
firstly,  the  privilege  which  protects  a  man  from 
producing  confidential  oommnnicationa  madd- 
between  nim  and  his  solicitor  (sent  directly  by 
himself  to  his  soUoitor,  or  by  himself  to  an  agent 
who  is  to  communicate  them  to  the  solicitor),  or, 
secondly,  the  privilege  which  entitles  him  to  refuse 
to  communicate  evidence  which  he  has  obtained 
for  the  purpose  of  litigation.  Now,  in  declaring 
to  what  extent  the  latter  privilege  goes,  some  very 
nice  questions  may  arise,  particularly  when  the 
evidence  is  not  obttuned  for  the  direct  purpose  of 
being  ^iven  in  tJie  action,  bat  is  obtuiied  before- 
the  aotion  is  oommenced,  or  before  the  defence  i» 
relied  on,  in  order  that  the  party  who  se^  it 
may  obtain  information  for  the  purpose  of  deter- 
mining whether  he  will  oommenoe  or  defend  an 
action.  If  the  informatun  is  really  and  simply 
information  obtained  from  a  person  who  is  to  be  a 
witness,  I  do  not  think  it  is  necessary  to  give  any 
opinion  on  the  present  occasion  whether  that 
would  be  privileged  or  not.  Supposing  a  collision 
has  taken  place  either  at  sea  or  on  land,  and  a 
man  before  he  determines  whether  he  will  bring 
an  action  or  defend  an  action,  writes  to  a  person 
and  says,  "  Get  me  an  account  from  every  one  of 
the  passengers  and  crew  respecting  this  transac- 
tion ;  write  it  down  as  accurately  as  you  can  and 
send  it  up  to  me,"  it  might  be  that  that  would 
be  privileged,  although  he  sent  and  asked  for  ib 
before  he  determined  whether  he  would  bring  an 
aotion  or  defend  an  action,  just  as  much  as  it  woald 
be  if  it  WQS  sent  after  the  action  was  commenced, 
and  he  wished  to  obtain  information  as  to  what 
evidence  such  persons  wonld  probably  give.  He 
may  say  that  if  the  other  person  wants  the  infor- 
mation he  may  go  to  the  same  persons  and  ask 
them  himself  what  evidence  they  will  give,  and  if 
they  will  only  inform  one  side  what  the  evidenoo 
may  be  and  not  the  other,  that  may  be  the  mis- 
fortune of  the  other  side.  As  a  general  rule,  no 
doubt,  a  man  is  not  hound  to  disclose  such  infor- 
mation. Bnt  I  cannot  think  that  that  is  the 
principle  which  ought  to  be  held  to  apply  to  in- 
formation which  a  principal  asks  his  agent  to  give 
respecting  the  matters  which  the  agent  has  done 
for  and  on  account  of  the  principal.  That  is  infor- 
mation rtispecting  matters  which,  in  point  of  law, 
are  the  acts  of  the  principal  himself,  matters  as  to 
which  the  knowledge  of  the  agent  is  the  knowledge 
at  the  prinoipaL  In  point  of  law  the  principal 
knows  Uie  fects,  or  is  to  be  deemed  to  know  the 
facts,  before  he  has  himself  personally  got  the 
information.  I  cannot  bnt  think  that,  as  yon  are 
entitled  to  ask  the  principal,  by  an  interrogatory, 
what  he  knows  respecting  those  facts,  you  must 
1  necesBarily  be  entitled  to  the  iofbcni^iumnrhi^ 
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bis  ftgent  has  sent  respectmg  them.   As  I  hare 
-obatfTTod  daring  the  eourae  of  the  argnment,  I 
•  cannot  conceive  that  there  is  Any  distinction  be- 
tween written  and  verb^  communications  hy  an 
af^enb  to  his  principal.   To  say  that  the  defendant 
■  in  this  case  is  not  boond  to  nrodaoe  this  letter, 
wonld,  as  it  seems  to  me,  be  tne  same  as  saying 
that  if  yoa  asked  the  principal  a  question  respect- 
ing anything  which  had  hapDened  in  his  own  office 
oonceming  a  matter  of  baeiness  iiot  actually  trans- 
-  acted  by  himself  he  conld  reply,  "  I  do  not  know 
personiuly  how  tiiis  was  done,  the  only  information 
whidi  I  have  respecting  it  is  the  information  T 
haTe  obtained  from  my  clerks  and  BwTantSi  and 
they  gave  me  that  information  in  consequence  of 
a  qnestion  which  I  pat  to  them  after  I  was  threat- 
ened with  an  action."  You  cannot,  for  a  moment, 
suppose  that  such  an  answer  would  excuse  a  man 
from  giving  the  discovery  sought  for.   It  appears 
to  me  that,  even  if  we  had  a  discretion  to  say  what 
was  just  and  right,  it  would  be  a  decision  very 
detrimental  to  the  ordinary  purposes  of  justice  to 
■say  that  such  commnnications  as  this  are  privileged. 
Practically,  we  should  be  depriving  a  man  of  the 
benefit  of  discovery  in  a  very  great  niunber  of 
cases.   So  far  from  the  fact  that  the  information 
comes  from  the  other  side^  of  the  world  being  a 
reason  why  it  should  be  prrvil^ged,  that  is  really 
■a   reason   making   it    additionally  important 
that  it  sboald  be  discovered.    Anybody  who 
is  at  all  aware  of  the  practice  at  common  law  in 
mercantile  cases  most  know  the  extraordinary 
inconvenience,  delay,  and  expense  which  results 
from  commissions  having  to  be  sent  abroad  to 
prove  focts,  and  obtain  evidence  respecting  which 
there  is  no  real  doubt  or  dispute  whatever ;  and 
the  necessity  for  sending  out  such  commissions 
would  be  enormously  increased  if  we  were  to  hold 
^tfaat  principals  are  not  to  be  bound  to  discover 
tho  information  which  they  have  received  from 
their  agents.   If  both  parties  are  bound  to  dis- 
cover information  so  received,  then,  in  all  pro- 
twbili^,  in  a  great  many  cases,  the  {acts  woald  be 
^pecf  ecU^  aaoertained.  !uie  qnestion  befiue  ns  is  a 
Strong  instance  of  this.   Here  is  a  tranaaction 
which  took  place  with  the  Bank  of  British  Colnm- 
bia,  by  their  agent  out  at  Oregon.   Of  course,  the 
person,  whoever  he  may  be,  wio  may  be  made  a 
aeiendant  for  the  purpose  of  disoov^,  wiU  not 
kmnr  ot  lus  own  knowledge  what  took  place  out 
in  Oregon ;  and  if  it  is  necessary  to  wait  until 
somebody  goes  and  eumines  the  books  out  at 
Oregon,  nobody  can  tell  what  the  expense  and 
delay  may  bo.   IE  the  matter  had  hanpene.!  in 
London,  or  the  man  who   actually  knew  the 
facts,  and  who  was  the  person  to  actually  give  the 
discovery,  was  here,  there  would  not  be  the 

Shtest  doubt  but  that  be  would  be  bound  to 
Ee  the  discoveiT  and  produce  the  books.  "Why 
should  there  be  a  less  right  to  discovery  because 
this  took  place  at  Or^on,  and  because  the  informar 
tion  is  contained  in  a  letter  sent  by  an  agent  in 
Or^;on  to  his  principi^  in  this  country  P  I  am, 
therefore,  clearly  of  opinion,  in  accordance  with 
the  practice  that  previously  prevailed  in  courts  of 
equity,  and  I  should  add  in  accordance  with  what 
I  thmk  io  just,  right  and  expedient,  if  we  simply 
tfUce  the  rule  as  we  find  it  lud  down  in  the  order 
and  interpret  it,  that  tiiis  diaooveiy  ought  to  be 
made. 

Baggallat,  J.A. — I  am  of  the  same  opinion. 
The  bill  in  this  case  asserts  a  claim  based  upon  a 
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transfer  by  the  defendants,  the  banking  oompany, 
at  their  branch  in  Oregon,  of  a  balance  frcnn  one 
account  to  another.  Whether  that  claim  is  well 
or  ill-founded  depends  upon  the  particular  oiroum- 
stances  of  the  case,  all  which  ouvumstanoes  are 
within  the  knowledge  of  the  manager  of  the 
banking  corporation  in  Oregon.  Some  ten  months 
before  the  bill  was  filed,  and  at  a  time  wlwn  it 
vonld  appear  from  the  affidavits  that  litigation 
was  very  probable  in  respect  of  this  matter,  a 
telegnun  was  sent  from  the  iKmdon  bank  to  the 
Or^;on  manager  requesting  him  to  send  the 
fullest  particulars  the  tranuotion.  Kow,  if  the 
defendants  in  this  case,  instead  of  being  a  banking 
oompany,  had  been  an  individual  banker,  whose 
business  either  in  London  or  Oregon  had  bera, 
carried  on  under  his  own  immediate  direction,  it 
could  nob  have  been  for  one  moment  contended 
that  he  would  not  be  bound  to  give  the  fullest 
particulars  as  to  the  drcnmstanoes  under  which 
this  transfer  from  one  account  to  the  other  took 
place.  It  woald  be  no  answer  for  him  to  say,  "  I 
did  not  attend  to  this  matter  personally.  I  sat 
upstairs,  and  the  bosinees  was  carried  on  by  my 
clerks  here  or  by  my  clerks  in  Oregon."  It  wool 
be  no  answer  to  say  that  He  would  be  boirad,f  or 
the  purpose  of  making  the  discovery,  to  awerbun 
firom  his  okrks  w  manager,  all  the  partunlara  of 
the  case.  Is  there  any  difference  iMtween  that 
case  and  this  P  You  have  the  defendant  who  are 
a  corporation  instead  of  a  defendant  who  is  an 
individual.  The  banking  corporation  can  only 
answer  through  their  numager  or  through  their 
official,  and  thesy  are  bound  in  some  form  or  other, 
either  by  answer  from  their  manager  or  by  answer 
put  in  under  their  common  seat,  to  give  the  follest 
and  most  complete  information  as  to  the  whole 
matter.  I  can  understand  no  possible  ground, 
consistent  with  thereco^:nised  pnnoiplee  on  which 
discovery  is  given  in  soits  of  equity,  upon  which 
the  information  afforded  by  this  lettw  can  be  with- 
held. It  might  be  veiy  different  indeed  if  the 
letter  had  contained  certain  matters  not  within 
the  knowledge  ot  the  part?  writing  the  letter,  or 
not  within  his  means  of  information  in  the  ordin- 
ary discharge  of  his  duties.  It  might  possibly  be 
that  there  might  be  some  information  contained 
in  the  letter  which  might  be  the  subject  of  privi- 
lege. But  that  cUum  is  not  made  here.  There  is 
no  claim  made  of  special  privilege  as  regards  the 
contents  of  the  letter,  but  it  is  simply  a  claim  of 
privilege  on  the  ground  that  it  was  written  in 
reply  to  a  telegram  asking  for  particulars. 

Solioit(»s  for  the  appellante,  Parker  and  Olarks. 

Solicitors  for  the  respondents,  Freahfielda  and 
WiUianu. 


Weimaday,  AprU  12. 

(Before  Jajczs  and  Uelush,  L.JJ.,  and  Bagsaluy, 
JX) 

llIiBciSE  V.  Cotton  (a). 

Practice — Delivery  of  inierrogatonee  before  state- 
ment of  defence—Order  XXXI.,  rules  1  and  5. 

A  Judge  at  chambers  having  ordered  interrogatories 
to  he  struck  ortt,  on  the  ground  that  the  delivery 
of  interrogatoriea  before  a  etatement  of  defenca 
woe  delivered,  v>a9  premature  and  ussZsm,  tha 
Queen*8  Bench  Division  discharged  a  rule  to 
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re»cmd  the  order  for  the  pitrpoM  ofmabUng  the 
plainiiff  to  aj^peal. 
Suid,  ihat  the  judge  in  ekamien  mu  auiie  right  in 
iMkmg  out  the  interrogatoriee.  W%er«  a  plotn- 
mmted  informaiiont  inierrogatoriet  o^ore 
the  tUUemeni  of^  defence  would  he  aUowed.  But 
m  the  large  majorUy  of  eases  at  common  law  the 
statement  eff  d^enee  ibould  make  most  of  the 
answers  io  vnterrogatories  useless.  This  was  an 
aeUonfor  liM>  and  if  the  defendant  admitted  the 
blioation,  nearly  all  the  interrogatoriee  would 
useless. 

This  was  an  appeal  from  a  decision  of  a  diviiAonal 
court  of  the  Queen'ti  Bench  BiTisioDt  nnder  the 
following  circamstances : 

On  the  1st  Feb.  1876  Captain  Meroier  sent  a 
circular  to  Tarioas  persona  and  heads  of  manicipal 
corporatiions  in  the  United  Kingdom  respecting  a 
proposed  national  welcome  to  the  Prince  of  Wales 
on  his  retam  home  from  India,  and  on  the  8th 
Feb.  the  Lord  Mayor  caused  to  be  published  in  the 
Tittles  and  other  newspapors  an  adTertisement 
stating  that  the  nso  of  his  lordship's  name  in  the 
fMmcludiDgpar^rspfa  of  the  cirealar  "  was  without 
his  knowledge  or  consent,  and  was  altogether  un- 
warranted and  indefensible."  Captain  Mercier 
complained  of  this  statement  as  a  ubel,  and  oom- 
menced  an  action  in  the  Queen's  Bench  Division 
gainst  the  Lord  Mayor,  claiming  lOiX)!.  damages. 
Immediately  after  deliTering  his  statement  of 
claim,  the  plaintifE  delivered  to  the  defendant 
interrogatories  in  writing  for  his  examination.  The 
defendant  applied  by  summons  in  Chambers  to 
have  the  interrogatories  struck  out,  and  Baron 
Pollock,  without  looking  at  them,  ordered  them  to 
be  struck  oat  under  the  powers  conferred  by  Order 
XXXI.,  rale  5,  of  the  rules  of  the  Supreme  Court. 
The  plaintiff  appealed  to  a  Divisional  Court  of  the 
Queen's  Bench  Division.  The  appeal  was  heard 
1^  the  Lord  Chief  Justice  and  Mr.  Jastioe  Arcdii- 
bald,  who  differed  in  opinion,  and  the  appeal  was 
dismissed.  The  plointifC  now  appealed  to  the 
Court  of  Appeal.  The  question  involved  was  with 
regard  to  the  practice  under  the  new  rules  of 
eonrt.  Order  XXXI.,  rule  1  provides  that—"  The 
plaintiff  may,  at  the  time  of  delivering  his  state- 
ment of  claim,  or  at  any  snbsequent  time  not  Uter 
than  the  close  of  the  pleadings,  without  any  order 
for  that  purpose,  deliver  interrogatories  in  writing 
for  the  examination  of  the  defendant ; "  and  by 
rule  6--"  Any  party  called  upon  to  answer  inter- 
rogatories may,  within  four  days  after  service  of 
the  interrogatories  apply  at  chambers  to  strikeout 
any  intorogatory,  on  the  ground  that  it  is  scan- 
dalous or  irrelevant,  or  is  nob  put  bond  fide  for  the 
purposes  of  the  action,  or  that  the  matter  inquired 
uteris  not  soffioiently  mi^erialatthat  stage  of  the 
action,  or  on  any  other  ground ;  and  the  judge,  i£ 
satisfied  that  any  interrogatory  is  objectionable, 
may  order  it  to  be  struck  out."  It  had  beoracw 
the  practice  in  the  judge's  chambers  of  the  Com- 
mon Law  Divisions  to  strike  oat,  as  a  matter  of 
course,  all  interrogatories  delivered  by  a  plaintiff 
before  the  delivering  of  the  defendant's  statement 
of  defence,  unless  the  plaintiff  made  out  some 
special  case  for  their  delivery  at  that  stage  of  the 
proceedings.  Mr.  Justice  Archibald  thought  that 
this  practice  was  right,  bat  the  Lord  Chief  Jastioe, 
while  admitting  that  it  was  tcit  inconvenient  that 
interrogatories  should  be  delivered  before  the 
delivery  of  the  defence,  was  of  opinion  that  the 
plaintiff  was  entitled,  as  of  right,  to  do  tlus  under 
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the  rules.  He  oonourred  in  affirming  tho  order 
of  Baron  Pollock,  with  the  express  object  of 
having  the  matter  brought  to  the  Court  of  Appeal 
so  that  the  right  practice  might  be  settled.  On 
the  appeal, 

Macrae  ifotr,  for  the  plaintiff*,  contended  that 
he  was  eiUiitied  as  of  right  to  deliver  the  inter- 
rogatories when  he  diet  and  that  the  order  to 
strike  them  on^  simply  on  the  ground  that  the 
Btatemoit  of  defence  nad  not  boon  delivered,  vu 
in  direct  oontraTention  of  the  provisions  d  the 
rules,  which,  indeed,  formed  put  of  the  Aofe  of 
Parliament. 

A,  L.  Smitht  for  the  defendant,  said  thai  when 
the  question  was  before  the  judge  in  Chambers,  it; 
was  stated  that  the  defendant  would  probably' 
admit  the  publication  of  the  alleged  libel,  and 
would  justify  it,  and  he  had,  in  fact,  since  d<uie  so^ 
in  his  statement  of  defence.  Under  such  circam- 
stances the  interrogatories  would  be  wholly 
unnecessary.  The  meaning  of  the  rules  was  that 
prinid  facia  the  plaintiff  was  to  be  entitled  to 
deliver  the  interrogatories,  but  this  was  subject  u> 
the  power  given  to  the  jadge  by  rule  5,  to  strike 
them  out,  and  if  an  application  was  made  to  strike 
them  out,  the  onus  was  on  the  plaintiff  to  show 
eome  good  reason  why  th^  were  material  before 
the  d^vezy  the  defoice.  He  submitted  it 
would  be  an  abase  of  the  practice  if  intem^a- 
tories  were  pernutted  as  a  matter  of  coarse  in 
every  case  before  the  statement  of  defence  was 
delivered.  He  referred  to  the  following  cases  in. 
the  Weekly  Notes  for  1867 : 

Binmg  v.  Tapnin,  p.  22 ; 

f  entotci  v.  JoKnston,  p.  54 ; 

Drak*  v.  WJiittly.  p.  55 ; 

Cotehing  v.  Hancock,  p.  55. 

JiMEs,  L.J.  was  of  opinion  that  the  order  of 
Baron  Pollock  wss  perfectly  warranted  l^  the 
rules.  It  was  not  intended  by  rule  1  that  as  a 
mattw  of  coarse  intem^^atories  shoald  bo 
delivwed  by  the  plaintiff,  whether  th^  were  really 
neoessarv  or  not.  Bale  5  gave  the  widest  power 
to  a  judge  in  Chambers  to  strike  tbem  out,  though 
of  course  he  most  exercise  a  judicial  discretitm. 
In  the  present  case  he  thought  that  Baron  FoUodc 
was  entitled  to  ask  the  pluntiff  what  his  object 
was  in  patting  the  interrogatories  at  that  slsge  of 
the  action,  and,  if  satisfied  that  there  was  no 
reasonable  object,  he  was  entitled  to  say  that  they 
were  not  sufficiently  material  at  that  stage  to  be 
flowed.  It  was,  of  coarse,  quite  possible  that  the 
publication  of  the  libel,  and  all  the  facts  connected 
with  it  might  be  admitted  by  the  defendant, 
indeed,  it  was  stated  to  Baron  Pollock  that  it  was 
probable  this  would  be  done.  It  was  clear,  there- 
fore, that  the  interrogatories  could  not  have  been 
bond  fide  administered  for  the  purposea  of  the 
action.  Of  course,  the  judge  in  cihMnbera  ooald 
not,  in  the  face  of  the  rule,  say  that,  as  a  matter 
of  course,  interrogatories  should  not  be  delivered 
before  the  delivery  of  the  defence,  but  he  was 
entitled  to  call  on  the  plaintiff  to  show  some 
reason  wh^  he  wished  to  put  them  at  that 
stage,  and  if  the  pUuntiff  oQuId  nob  do  this,  the 
ju^e  was  perfectly  justified  in  concluding  that  it 
was  not  done  really  for  the  purpose  of  wtaining 
discovery,  and  in  strikiug  out  the  interrt^tories. 
In  so  doing  he  wonldnot  be  violatingthe  rules,  but 
would  be  properly  exercising  the  power  given  him 
by  rule  5.  Probably,  in  nine-tenths  of  the  cases 
which  came  before  the  judg%  in.  ohambers,  the 
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inteTropatories  were  ddiTered  only  for  the  pnipose 
of  making  costs. 

Mbllebh,  L.J.  was  of  the  Bsme  cqnidoiL— The 
qnoition  wag  to  what  extant  rula  1  was  modified  by 
rule  5.  No  doubt,  role  1  was  intended  to  alter  the 
old  practioe  at  common  law  to  this  extent^  that  a 
pluntifl  was  to  be  entitled  to  deliver  interro^- 
tmies  as  a  matter  of  rieht  withoat  first  obtainiug 
the  leave  of  the  oonrt.  And  it  mnst  be  remembered 
that  the  judge,  by  saying  that  it  was  prematare  to 
d^Ter  interrogatories  with  the  statement  of  claim, 
did  not  deprive  the  plaintiff  of  the  right  to  deliver 
them  afterwards,  as  the  risht  to  do  so  continued 
up  to  the  close  of  the  pleamngs.  Then  role  5  said, 
in  terms,  that  the  intem^tories  might  be  strode 
ont  on  the  ground  that  the  matter  inqnired  after 
was  not  Btifficiently  material  at  that  ^sge  ot  the 
action.  What  did  that  mean  P  Suppose  toe  defen- 
dant said,  "  I  am  soing  to  demur  to  the  action." 
That  would  oleany  be  a  good  gronnd  for  not 
reqnirinffthe  defendant  to  answer  the  interroga- 
tories. That  was  an  instanoe  showing  that  inter- 
rogatories might  be  straok  ont  because  they  were 
immaterial  then,  though  they  might  become  mate* 
rial  afterwards.  The  provision  as  to  materiality  was 
originally,  no  doabt,  intended  wil^  referense  to  a 
class  of  aam  fimiiliar  in  the  courts  of  eanity,  where 
questions  as  to  an  acooont  wonld  not  oe  material 
until  the  account  came  to  be  taken,  but  it  was 
not  confined  to  that.  In  ninety-nine  out  of  one 
hundred  common  law  actions  it  was  impossible 
to  say  that  interrogatories  wonld  be  material  until 
the  defence  was  delivered,  for  you  oould  not  tell 
what  the  defendant  would  admit.  The  only  cases 
where  interrogatories  were  rmlly  matOTiu  were 
those  in  which  the  plaintiff  wanted  an  answer  from 
the  defendant  to  enable  him  to  frame  his  own 
olaimi — cases  which  freqaently  occurred  in  thr 
Court  of  Chaaoery,  bat  very  seldom  in  the 
common  law  oooxie.  And  oertoinly  an  actioii  for 
libd  was  not  a  case  of  that  kind,  aa  the  plaintiff 
conld  not  bring  it  without  having  seen  a  copy  of 
the  all^Ked  libel  which  was  the  foundation  of  his 
case.  The  plaintiff  here  oould  not  possibly  require 
interrogatories  to  enable  him  to  frame  his  state- 
ment cu  claim,  and  it  was  dear  that  if  l^e  defen* 
dant  should  admit  the  publication,  they  wonld  be 
wholly  nnnecessary;  bnt,  with  regard  to  the 
general  practioe,  his  Lordship  thought  there  was 
nothing  wrong  in  the  jndges  requiring,  as  a  role, 
that  the  plaintiff  shoulcT  state  his  reasons  for 
delivering  intern^tories  before  the  delivery  of 
the  defence,  and  striking  them  out  if  this  conld  not 
be  done.  Ke  was,  therefore,  of  opinion  that  the 
order  of  Baron  FoUock  should  be  farmed. 

Bagoill&t,  J.A  concurred. 

Appeal  di*mit$6dwiih  coats. 

Solicitor  for  the  plaintiff,  F,  A.  Lawty. 

Solidtora  for  the  defendant,  Yao  and  iromer. 


Wednesday,  AfrU  26. 

(Before  James  and  Ksllish,  I1.JJ.,  and  Bagoallat, 
JA.) 

Be  Dsiohton's  Sitilbd  EsTAiX8.(a) 
ITiII — Oift  to  doBB — Vesting— Period  far  aseertain- 

ingeUtM. 

A  iestaior  bequeathed  hie  reed  and  renduary  per- 
sonal estate  to  tnmiees  upon  trust  to  pay  tlie 

(a)  Bfvortad  lij  X.  0XBVABT  Bocaa,  Bki^  Baxilstar«t>X*w. 
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iname  to  Ms  widow  for  life,  and  on  her  decease  to 
apply  the  ineomo  m  the  m<i4ntena/noe  qf  his  ehU- 
Am  then  UeUiff  andthe  is9u$  of  kit  ehUdnnthen 
deeeassd  {such  issue  taking  ihe  akares  which  ihmr 
pa/rmts  would  ham  tdkm  if  liming)  wUU  his 
youngest  surviving  ehUd  ottomed  twenty-one,  and 
on  that  ertent  occurring,  to  sell  the  real  estate  and 
hold  the  proceeds  and  tJte  personal  Mate  in  trust 
for  his  children  then  livmg  and  the  issue  then 
tioing  of  his  chUd  or  children  dying  before  that 
pariod.  The  youngest  child  attained  twenty-one 
setmxd  years  before  the  death  of  the  widow. 
On  the  question  as  to  who  were  entitled  to  the  pro- 
ceeds of  part  of  the  estate  which  had  been  sold 
during  the  toidow's  life,  and  the  purchase-money 
paid  into  court  : 
Held  {aiming  the  decision  of  the  Master  of  {he 
BoUs),  that  the  class  was  to  be  ascertained  at  the 
widouj's  decUh,  thus  excluding  the  personal  repre- 
sentatives of  the  children  who  had  died  wimoHt 
issue  in  her  lifetime. 
The  court  lean*  strot^ly  in  fammr  of  (he  early  vest- 
ing of  interests  in  eases  whora  the  e^eet  of  post- 
pomng  the  vesting  of  the  shares  of  e&Udren  to  the 
pariod  of  division  wotdd  be  to  leave  the  famjX^  of 
a  chUd  dying  before  that  petiod  without  proviswn  1 
but  where  atestatorprowdesfordU  his  oBScendants 
living  at  the  period  of  division,  there  is  no  reason 
to  d^rtfrom  the  fair  meaning  of  his  words  in 
order  to  make  the  sheares  vest  al  an  earlier  period. 
This  was  an  appeal  from  a  deoiiion  of  the  Ibater 
of  the  Bolls. 

The  testator,  W.  S.  Deighton,  died  on  the  19th 
Oct.  1841,  leaving  a  widow  aod  nine  children.  The 
youngest  child  attained  twenty-one  on  the  15th 
Peb.  1862.  The  widow  died  on  the  lltb  Bee.  1874. 
In  the  meantime  several  of  the  children  had  died* 
some  leaving  issue  and  some  without  issue. 

The  testator  by  his  will  gave  Ua  real  and  ren- 
dnary  pomnal  estate  to  trustees  npon  trust  to 
convert  so  much  as  did  not  consist  of  ready  money 
or  of  freehold  or  leasehold  estate,  and  after  pay- 
ment of  debts  and  of  a  }amcj,  to  invest  the  residua 
of  the  proceeds  in  Consou ;  and  he  directed  that 
all  the  said  trust  estates  and  piemises  should  form 
an  af^rcigate  fund,  and  be  held  upon  trust  to  pay 
the  income  to  his  wife  during  ner  life,  if  she  so 
ItHig  continued  his  widow,  but  if  she  married  ^ain, 
then  to  pay  her  501.  a  year  during  theremainifer  of 
her  life ;  "  and  on  my  said  wife  s  death  or  mar- 
riage, to  apply  such  income,  or  the  residue  thereof, 
in  or  towards  the  maintenance,  education,  bringing 
up,  and  supporting  of  such  child  or  ohildren  of 
mine  then  living,  and  of  the  issue  of  my  child  or 
children  then  deceased  (such  issue  taking  the  share 
ot  such  income  only  as  tiie  purent  or  parent^  if 
living,  would  have  taken),  until  my  youngest  sur- 
viving child  shall  hav«  attained  the  age  of  twenty- 
one  years.  And  I  direot  my  trostees,  when  my 
youngest  surviving  child  shall  have  attained  the 
age  of  twenty-one  yeara,  to  sell  all  my  said  free- 
hold and  leasehold  est^es,  and  to  stand  pos- 
sessed of  the  money  arising^  therefrom  and  l^e 
residue  of  the  trust  premises  in  tmst  for  my  child 
or  children  then  living,  and  the  issue  then  liviiu; 
of  my  child  or  children  dying  before  that  period, 
such  obiecto  to  take  as  tenants  in  common  per 
stirpes,  the  shares  of  the  children  to  be  paid  imme- 
diately, the  shares  of  the  other  issue,  being  males, 
at  the  age  of  twenty-one  years,  or  bdng  females, 
at  that  age  or  marriage." 
The  opinions  of  two  eminent  CQunsel  having 
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been  taken,  the  one  in  1857  and  the  other  in  1870, 
they  both  advised  that  the  class  of  takers  was  to 
be  ascertained  when  the  yonngest  child  attuned 
twenty-one,  and  that  their  interests  then  vested. 
A  third  connBel  in  1872  farther  advised  that  the 
property  had  become  saleable  when  the  youngest 
child  attained  twenty-one. 

The  tmstees.  after  the  death  of  the  widow,  paid 
away  some  portions  of  the  residuary  personal  estate 
in  accordance  with  snch  opinions. 

Theqacstionhavingarisenas  to  who  were  entitled 
to  the  proceeds  of  put  of  the  estate  whioh  had  been 
scdd  daring  the  life  of  the  widow,  under  tiie 
Setded  Estates  Act,  and  the  pnrchase-mon^  paid 
into  court,  the  Master  of  the  Bolls  held  tiiat  the 
class  was  to  be  ascertained  at  the  death  of  the 
widow,  tbas  ezcludiog  the  personal  representatives 
of  children  who  had  <ued  in  her  lifetime.  The  legal 
personal  representative  of  one  of  the  deceased 
children  appealed. 

Bristowe,  Q.C.  and  Freeling,  for  the  appellant. 

Waller,  Q.C.,  ^facfcer,  Q.C.,  W.  Barber,  and 
Hveritt,  for  the  respondents,  were  not  called  npon. 

Jajos,  Ii.J. — I  think  the  construction  of  this 
will  reasonably  clear.   Fatting  aside  the  contin- 

fency  of  the  wife's  manying  a^in,  which  has  not 
appened,  the  scheme  of  the  will  is  this :  The  tes- 
tator gives  his  property  to  his  wife  for  life,  and 
after  her  death  he  directs  the  income  to  be  applied 
for  the  maintensnce  of  his  children  and  the  issue 
of  deoeuod  children  until  Uie  yonzigest  child 
tains  twenty-one,  proceedins  on  the  assamption 
that  his  children  will  not  all  have  attained  twen^- 
cne  at  his  wife's  deadi.  When  the  youngest 
child  attains  twenty-one  he  directs  the  proptrty 
to  be  sold.  He  cannot  have  intended  this  safe 
to  take  place  during  the  life  of  his  wife. 
He  never  meant  to  take  away  the  income  in 
ecie  which  he  hod  given  her.  In  saying  that 
e  sale  is  to  take  place  when  the  youngest  child 
attains  twenty-one,  he  menns  that  the  sale  is  to 
take  place  when  both  events  have  happened — the 
death' of  ^e  wife  and  the  yonngest  <^ild  attaining 
twenty-one.  In  directing  the  proceeds  to  be  held 
in  tmst  for  a  class  of  persons  "  then "  living,  he 
means  living  at  the  time  at  which,  according  to 
the  will,  the  sale  was  to  take  place.  The  conrt 
leans  strongly  in  &vonr  of  the  esriy  vesting  of 
interests  in  cases  where  the  effect  ai  holding  the 
share  of  a  child  of  the  teBtwbor  to  be  contingent  on 
luB  Hving  to  a  future  period  would  be  that,  if  he 
died  before  that  period  leaving  a  family,  his  chil- 
dren would  take  no  benefit  under  the  will ;  bat 
there  is  no  reason  for  departing  from  the  &ir 
meaning  of  the  words  of  a  testator  in  order  to  vest 
the  shares  of  his  children,  when  he  has  made  a 
provision  for  all  his  draceudants  Uving  when  ttke 
fund  becomes  divisible. 
Mellisb,  LJ.  and  Baggallat,  J.A,  concurred. 
SoUdtOTB :  Fielder  and  Bumner ;  BetUkar  and 
Son. 


April  26  and  28,  and  May  6. 
(Before  Jaxes  and  Mxllibu,  L.  JJ,,  and  Baqgalut, 
J.A) 

Meiuish  tf.  MrLTON.(a) 
Legacy — Assumed  character — Bequest  to  a  woman 
■wrongly  believed  by  testaior  to  be  his  wife — 
Fraud — / wrisdiction. 
Suit  for  a  declaration  that  a  dxvite  and  hegueat  of 
{•}  B«orted  bj  S.  SxnrABz  Bcwai,  i^.,  BHriitn«t-I«w. 
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S.  MelvkieWa  reoZ  and  personal  estate  to  Ifaria 
Milton  might  be  declared  void  tn  egut^,  imd 
that  she  might  be  declared  a  tntsiee  of  suck  estate 
for  ihe  plainti^,  the  brother  of  the  testaior.  By  the 
will  S.  Meltiiah  left  aU  hie  real  and  personal  pro- 
perty to  "  his  dear  wife,  Maria  Cltapple  MeUtteh" 
and  appointed  her  hit  sole  eseecutrisi.  Ser  firet 
and  only  real  hitebamd,  J.  Millon,  was  aUoe  ai 
this  time.  The  plaint^s  ease  was  that  the  deoiee 
and  hequest  to  her  in  the  wiU  was  obtained  by 
the  frawMent  aesvmption  on  her  part  of  the 
duMraeter  of  the  isBtator's  wife.  Mrs.  MUton** 
COM  was  that  before  the  married  the  ieaialor  s&e 
haA  eome  to  the  amdution  thai  J.  MOton,  tif 
whom  she  had  not  heard  for  seven  years,  too* 
dead,  and  that  the  testator  married  her  Jatowii^ 
that  she  had  no  evidence  of  J.  MHion't  death. 
Mrt.  Milton  had,  after  ilte  decUh  of  the  iettatOTt 
heen  tried  for  bigamy  in  reepeet  of  her  marriage 
with  the  testator,  but  she  luuL  been  acquitted. 
A  preliminary  objet^ion  toas  taken  that,  as  tlie  bUl 
raited  a  ease  of  frattd  against  the  defendant  in 
obtaining  the  wUl,  the  plainiiff's  proper  cowte 
wot  to  apply  to  the  Probate  Division  to  recall  the 
probate. 

Held,  upon  the  authority  of  Allen  v.  Maqphersoa 
(1  H".  of  L.  Cas.  191)  that  the  Court  of  Ohaneery 
had  no  juriediction  to  deal  with  fraud  in  ob- 
tainiatg  a  wUl  of  personal  estaie. 

Appeal  diemitted  without  any  opinion  being 
aspreued  on  the  merits  of  the  eaee. 

Tbis  was  an  wpeal  from  a  deoision  ot  IblL 

V.C. 

A  bill  was  filed  William  Mehush,  the 
brother,  sole  next  of  kin,  and  heir-at-law  of 
Henzy  Meiuish,  deceased,  against  John  Milton 
and  *'  Maria  (otherwise  called  Maria  Danster, 
otherwise  Maria  Chappie)  his  wife,"  in  order  to 
obtain  a  declaration  that  a  devise  and  bequest  by 
Henry  Meiuish  of  his  real  and  personal  estate  to 
Maria  Milton  might  be  declared  void,  and  that 
she  might  be  declured  a  tmstee  of  snch  estate  for 
the  plaintiS.  In  the  year  1850  Maria  Milton, 
then  Maria  Chappie  Dunster,  spinster,  married 
John  Milton,  who  was  a  sergeant  in  the  Ist  Devon 
militia.  Shortly  after  the  marriage  she  left  her 
husband,  owing,  as  she  alleged,  to  his  ill  usage, 
and  being  left  to  her  own  resources,  and  losing,  as 
she  said,  sight  of  her  hoshand,  she,  in  the  year 
1854,  went  throogh  the  ceremony  of  maniwn  iriib. 
Franois  Bvan  Edwards.  Bhe  lived  with  USawards 
as  his  wife  down  to  the  year  1864,  when  he  died. 

On  the  30th  May  1870,  she  went  through  the 
ceremony  of  mamage,  by  the  name  of  Muift 
Chappie  Edwards,  with  the  testator,  Houy 
Meiuish,  and  she  lived  with  him  as  his  wife  down 
to  the  4th  Jane  1871,  when  he  died. 

Henry  Melaiah,  by  his  will,  dated  the  23rd 
Aa^.  1870,  left  all  his  real  and  personal  property 
which  amounted  in  value  to  between  700Z.  and 
800Z.,  to  Maria  Milton,  describine;  her  in  his  will 
as  his  "dear  wife,  Maria  Ghapple  Melaish,"  and 
appointed  her  sole  ezecatriz.  The  plaintifi^s  case 
was  that  Mrs.  Milton  had  all  along  known  that 
John  Milton  was  alive,  and  that  the  devise  and 
bequ^t  to  her  by  Heniy  M^uish  was  obtained  by 
the  fraudulent  assamption  on  her  part  o£  the 
character  of  his  wife. 

Mrs.  Milton's  ease  was  that  brfore  she  married 
the  testator  she  had  come  to  the  conduaion  that 
John  Milton,  of  whom  she  had  not  heard  for  seven 
years,  was  dead,  that  she  told  her  hisbuy  to  ttie 
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tefltator  before  she  married  him,  and  that  he 
rnarried  Iier  knowing  that  she  had  lived  with 
Edwards,  who  was  a  mend  of  his,  aa  his  wife,  and 
had  had  children  by  him,  and  knowing  that  she 
bad  no  evidence  of  John  ]ttilton*8  death.  Mrs. 
itUtim.  was,  in  July  1874,  tried  for  bigamy  in 
respeot  o£  tier  mamaiie  witii  ibe  teitator,  bat  wa« 
■oqnitted.  In  the  oonrfc  below  SCrs.  MUton  -was 
aroM-ttmnined,  and  depimai  that  ahe  had  only 
•Mm  John  Milbm  oa  one  ooeadon^  and  that  was  in 
the  yemr  1862,  when  she  asked  him  if  he  would 
consent  to  a  divorce,  thongh  she  appeared  under 
the  impression  that  this  interview  oooorred  after 
the  death  cl  Bdwuds,  whidi  did  not  happen  till 
1864,  or  less  than  seven  years  before  Bhe  married 
Henry  Ilfeloish. 

An  objection  was  raised  that  the  Conrt  of 
Chancery  had  no  jurisdiction  in  the  oase,  bat  thab 
the  Conrt  of  Probate  had  sole  jurisdiction  in  the 
matter. 

The  Vice-chancellor,  after  stating  the  facts  as 
alleged  by  the  bill,  said  that  the  prmciples  of  law 
within  which  it  was  songht  to  bring  this  case  Were 
those  laid  down  by  Lord  Alverley  in  KmneU  v. 
Abhotl,  and  referred  to  hy  Lcnu  Cottenham  in 
JUditoA  T.  CoM>t  that  "  wherever  a  legaqy  is  ^ven 
to  a  parson  in  a  partionlar  charaoter  wluch  be  has 
^sely  assnmed,  and  which  alone  can  he  snppoaed 
the  motive  of  the  bounty,  the  law  will  not  permit 
him  to  avul  himself  of  it,  and  tbwefore  he  can- 
not demand  his  legacy.  The  oonrt,"  said  Lord 
Cottenham,  "  must  be  satisfied  that  the  assumed 
character  was  the  motive  of  the  bounty."  Wore 
those  principles  applicable  to  the  present  case  P 
The  question  whether  Mrs.  Milton  was  or  waa  not 
a  married  woman  was  or  was  not  a  matter  of  dis- 
cussion between  her  and  Meluish  previous  to  their 
marriage.  There  was  no  absolute  proof  of  John 
Hilton's  death,  and  it  did  not  appear  that  Meluiah 
himself  made  any  inquiry  as  to  his  existence. 
Hrs.  Milton  had  been  living  for  ten  years  as  the 
wife  ot  Edwards,  who  was  a  friend  of  It^uisb, 
irho  had  known  het  in  that  oharaoter.  There 
-wu  some  inconaistency  in  Mrs.  Smttm'a  state- 
ment aa  to  her  interview  with  Miltcn;  bat 
whethra-  she  had  told  Melaisk  tiiab  she  had  not 
Been  Milton  sinoe  1862,  or  not  aince  Edwards's 
death  in  1^4^  it  was  dear  that  the  testator  had 
chosen  to  marry  a  woman  as  to  the  non-existence 
of  Those  hnsband  there  was  no  certaiin  proof. 
These  were  circumstances  to  which  such  cases  as 
KanneU  v.  Mbolt  did  not  apply,  and  he  could 
not,  in  such  a  state  of  things,  safely  hold  that  the 
chuncter  of  wife  was  the  only  motive  of  the 
gift.  A  man  running  the  chance  of  another  hus- 
band turning  up,  might  very  well  intend  that  his 
property  should  go  to  his  supposed  wife,  whether 
she  was  really  the  wife  of  another  or  not.  Mrs. 
Milton  had  no  doubt  qualified  her  statements,  and 
the  poiod  1862,  fixed  by  her  as  the  date  of  the 
interview  with  Milton,  was  displaced  by  the  evi- 
dence that  it  was  in  1866;  hot  it  did  not  follow 
that  no  portion  of  her  evidence  was  credible. 
There  might  be  some  confusion  in  her  mind  as  to 
dates,  but  she  said  that  the  occasion  of  the  inter- 
view was  after  Edwards's  death,  and  that  might 
be  a  period  of  time  which  would  fix  itself  in  her 
mind,  and  one  at  which  ahe  would  naturally  make 
inquiries,  thoogh  the  precise  date  she  assigned 
was  incorrect.  TJpon  the  whole,  giving  due  weight 
to  all  the  evidence,  and  to  such  conflict  as  there 
was  in  the  statements  on  Uie  subject,  he  came  to 
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the  conclusion  th^  Meluish  was  informed  that 
Milton  had  been  seen  after  the  death  of  Edwards ; 
that  no  fraud  on  the  part  of  Mrs.  Milton  had  been 
established ;  that  the  case  had  not  been  brought 
within  the  authorities ;  consequently  the  plaintiffs 
case  had  failed,  and  his  bill  moat  be  dismissed 
with  costs. 

Upon  the  appeal  by  the  phuntiff, 

Dtdeimm,  Q.a.  aiul  B.  B,  Bogen  for  the  ^)pet> 
lant 

Inee,  Q.C.  and  Ayred  Whiaaher,  for  the  respon- 
dent. 

The  question  of  jurisdiction,  which  was  raised 
in  the  oonrt  below,  havingacain  been  raised. 

Ince,  Q.C.  and  Jljred  WkiUaker  in  support  of 
the  preliminairy  oinection,  contended  that  in  a  oase 
like  the  present,  wnich  was  one  of  alleged  fraud 
affecting  the  right  of  obtainii^  probate,  the  juris- 
diction  was  to  be  exercised  exclusively  by  the 
Probate  Division.  A  will  obtained  by  fraud  was 
not  the  testamentary  disposition  of  the  testator, 
and  yet  the  probate,  so  long  as  it  was  unrecalled, 
was  proof  that  it  was  his  testamentary  disposition. 
They  submitted tluit  the  Probate  Division  had  every 
means  of  arriving  at  the  truth  in  investigating 
cases  of  firand  which  the  Chaooery  Divisiim  had. 
They  rderredto 

AOm  V.  Maephtnon,  1  H.  of  L.  Cas.  tSl. 

Diekmton,  Q.C.  and  B.  B.  Bogere,  for  the  plain- 
tlff,  admitted  that  the  will  was  actually  the  will  of 
the  testator,  Mid  that  no  nndns  influence  waa  used. 
The  alleged  fraud  was  not  in  obtaining  the  will 
but  in  obtaining  the  status  of  a  wife,  and  the  will 
was  only  an  indirect  oonseC|aence  of  that.  They 
contended  the  Chancery  Division,  tJierefore,  had 
full  jurisdiction  in  the  matter.   They  referred  to 

KermaU  v.  AbboH,  4  Tes.  808 ; 
Riahion  v.  Cohb,  4  M.  &  C 150. 

Counsel  were  not  called  npon  to  addreaa  the 
court  upon  the  merits  of  the  case. 

Jaues,  L.J.  sud  that  the  defendant  had  taken 
a  preliminary  obje(^<m  by  way  of  demurrer  that 
the  Conrt  of  Chancery  had  no  jurisdiotion  to 
entertaiil  each  a  suit.  Beyond  all  question  op  to 
the  date  of  the  decision  of  the  House  of  Lords  in 
the  case  of  Mien  v.  Macpkerton  a  great  deal  might 
have  been  said,  and  was  said,  and  even  decided,  in 
favour  of  the  existence  of  soc^ajurisdicticm  in  the 
Conrt  of  Chancery.  In  that  case  two  very  eminent 
and  learned  judges  of  the  Conrt  of  Chancery— Lord 
Cottenham  ana  Lord  Langdale — stoutly  main- 
tained the  jurisdiction  of  the  court,  but  their  elo- 
quence and  learning  did  not  prevail  with  the 
House  of  Lords,  who,  in  opposition  to  their  view, 
came  to  the  concIuBion  th^  in  such  a  oase  of  fraud 
the  iurisdiotion  was  not  to  be  exercised  by  the 
Court  of  Chancery,  but  was  to  be  exercised 
exclusively  by  the  Court  of  Probate.  That 
case  was  in  many  respects  similar  to  the  present 
oase,  though  there  was  a  distinobion  which 
was  by  no  means  in  favour  ctf  the  latter.  The 
instrument  quurelled  with  in  the  case  otAUen  v. 
MaepherMn  was  one  of  several  codicils  to  the  will 
of  a  testator,  by  whkh  he  revoked  some  beneficial 
interest  given  by  the  will,  but  did  not  affect  the 
legal  title  of  his  personal  representatives.  In  the 
present  case,  the  fraud  which,  was  alleged,  affected 
every  line  of  the  will,  the  legal  devises  and  the 
appointment  of  executrix,  and,  therefore,  the  right 
to  obtain  probate.  In  AUen  v.  Macphereon  the 
House  of  Lords  held  that  a  demurrer  f«  the  bill  on 
the  ground  of  want  of  jurisdictipo.  ought  to  baxe 
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been  allowed  hj  the  Oonrt  of  Ghanoerv,  and  tbafc 
tihe  case  aboaldt  have  been  remitted  to  the  Ooart  of 
Probate.  The  Tierr  taken  hf  the  Konae  of  Lords 
might  be  shortly  smnmarised  thus :  A  irill 
obtained  hy  finmd  is  not  the  testamentary  disposi* 
tion  of  the  testates'.  The  probate,  so  long  ae  it  is 
nnrecalled,  is  proof  that  it  is  his  testamentary  dis* 
position  and  is  ooncIaBive  of  that  nntil  it  is 
recalled.  That  iras  the  decision  of  the  House  of 
Lords,  and  this  court  was  bound  by  it,  and  must 
give  effect  to  it  nnreserredly.  He  was  nnable  to 
see  any  distinction  between  that  case  and  the 
present.  There  it  was  said  that  one  codicil  had 
been  obtained  by  means  of  frandolenfe  representa- 
tion ;  here,  that  the  whole  will  had  been  so  obtained. 
It  was  snggested  with  some  ingenuity  by  the 
plaintilTa  oooniel  that  here  the  fraad  alleged 
wu  not  in  obt^ning  the  will  bat  in  obtainmg 
the  ttatut  of  a  wife,  and  that  the  will  was 
only  an  indirect  conseqaenoe  of  that.  His  Lord' 
ship  thonght  that  argument  could  not  be  sub- 
tained.  Either  the  fraud  was  the  causa  eatuana  of 
the  will,  or  it  was  not.  If  it  was,  the  will  was 
obtained  by  f^ud,  and  the  case  was  within  the 
jurisdiction  of  the  Probate  Division ;  if  the|  fraud 
was  not  the  ecuuta  eauaana  of  the  will,  then  that 
court  had  no  risht  to  interfere  at  all.  He  thought 
that  the  case  feu  within  AUen  t.  Matjiheraon,  and 
that  the  Chancery  Division  had  no  jurisdiction ; 
and  this  iionrt  ought,  therefore,  to  express  no 
opinion  on  the  evidence  or  on  the  view  talcen  of  it 
by  the  Yioe-Chanoellor.  Indeed,  this  court  had 
only  heard  the  evidence  on  <me  side.  The  bill 
most  be  dismissed,  with  a  deoluation  at  tJie  (minion 
of  die  oomt  tluit  the  matter  was  withm  the 
«xulosiTe  jorisdiotion  of  the  Probate  Division, 
and  without  prejudice  to  any  application  to  that 
division. 

Helush,  L.J.  was  of  the  same  opinion. — The 
decnsion  in  AUm  v.  Maephereon  was  that  the 
Hoolesiastical  Court  had  exclusive  jurisdiction  to 
set  aside  a  will  of  peraonal  property,  either  in 
whole  or  in  part,  on  the  ground  of  fraud.  What- 
ever might  be  tbd  respect  of  this  court  for  the 
learned  lords  who  formed  the  minority  in  that 
case,  it  must  look  at  the  opinions  of  those  lords 
who  oomposed  the  majority.  What  Lord  Camp- 
bell said  in  that  case  amounted  to  this — that  if  a 
suit  could  be  sustained  to  have  the  defendant 
declared  a  tanstee  of  the  property,  that  would  be 
done  indirectly  whidi  the  law  had  said  oonld  not 
be  done  by  the  Court  of  Chancerv  in  the  case  of  a 
will  of  pereoDalty.  The  onl^  real  question,  then, 
was  whether  the  present  smt  was  one  to  set  awde 
the  will  on  the  fpround  that  it  had  been  obtained 
by  fraud,  and  his  Lordship  oould  not  see  how  it 
was  possible  to  take  any  other  view  of  it.  There 
were  two  facts  which  the  plaintiff  must  prove  in 
order  to  sucoeed — first,  that  the  lady,  knowing 
that  her  husbuid  was  alive  when  she  wont  through 
the  ceremony  of  marriage  with  the  testator,  frau- 
dulently concealed  that  ^t  from  him ;  secondly, 
that  the  testator  made  his  will  in  the  faith  that  he 
was  her  real  husband.  If  these  facts  were  proved, 
then  it  was  proved  that  the  will  was  obtained  by 
fraud ;  if  tlicry  were  not  proved,  t^ere  was  no 
ground  for  siatting  aside  the  will.  The  only 
ground  that  oould  oe  suggested  in  &vcnr  of  the 
jarisdictitm  would  be  th&  there  was  some  distwo- 
xion  between  that  which  the  Oonrt  of  Chancery, 
snd  that  which  the  Court  of  Probate  would  hold  to 
bethedfiscription  of  fraud  upon  which  a  will  ooidd 
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be  set  aside.  In  his  Lordship's  opmion  it  would 
be  most  mischioTous  to  hold  that  there  was  any 
such  distinction.  It  was  said  that  the  fraud  upon 
which  the  Court  of  Probate  woold  act,  was  a  fraud 
committed  fbr  the  express  purpose  of  inducing  the 
execution  of  the  will,  and  nere  it  was  said  that 
the  fraud  was  not  committed  for  that  express 
purpose.  The  concealment  which  was  alleged  in 
this  case  was,  however,  one  which  in  law  was 
equivalent  to  a  direct  misrepresentation.  When 
the  lady  went  through  the  ceremony  of  mazriage, 
she  did  in  effect,  represent  to  the  testator  that  sne 
oould  lawfully  become  his  wife,  and  evoiy  day 
afterwards  she  was  making  a  continning  repre- 
sentation to  him  l^t  she  was  his  lawful  wife.  If 
she  knew  that  hw  real  hnsbuid  was  alivor,  that  was 
a  fraudulent  represmtotioa  6t  which  a  court  of  law 
would  taka  cogniaanoe.  And  for  what  purpose 
must  die  representations  have  been  made  P  For 
the  purpose  of  obtHning  all  the  advantages  which 
she  would  naturally  obtain  as  the  testator's  lawful 
wife,  and  one  of  those  natural  advantages  was  that 
of  having  a  provision  made  by  him  for  her  by  his 
will  in  case  he  should  die  before  her.  Even  it 
there  should  be  no  evidence  that  this  object  had 
been  actually  present  to  her  mind,  still  if  it  was 
in  fact  ofatamed  that  would  be  enough.  It 
appeared,  therefore,  to  bis  Lordship  that  this  was 
a  suit  to  set  aside  a  will  on  the  ground  that  it  had 
been  obtained  by  fraud,  and  that  there  was  no 
difference  between  the  views  taken  by  the  Court 
of  Chancery  and  the  Court  of  Probate  with  regard 
to  the  nature  ot  the  tnxA.  The  court  ought  to 
decide  the  case  on  this  question  of  jnriscuction, 
and  not  go  into  the  &ots,  for  if  it  expressed  an 
opinion  on  the  facts  it  would  prqndtoe  the  case 
when  it  came  befbre  the  court  which  alone  had 
jurisdiction  to  decide  it.  Indeed,  his  Lordship 
now  thought  that  this  oonrt  ought,  when  the 
question  oE  jurisdiction  was  raised  not  to  have 
heard  the  evidence  at  all  before  the  question  of 
jurisdiction  was  decided.  Moreover,  if  the  courc 
were  to  decide  upon  the  facts,  it  would  be  doing 
the  very  thin^  which  the  decision  in  Allen  t. 
Maapheraon  said  that  it  ou^t  not  to  do,  and  it 
would  be  iudocing  other  smtors  to  ref^n  from 
raising  a  defence  of  fraud  in  the  Probate  Division 
under  the  notion  that  they  could  still,  after  the 
granting  of  probate,  bring  their  case  forward  in 
the  Ctumoery  Division.  It  might  have  been  true 
that  at  the  time  when  AUen  t.  Macpheraon  mm 
decided  the  Court  of  Chancery  had  superior  means 
of  investigating  cases  of  frwd;  it  was  not  true  now, 
fbr  the  PMtete  Division  had  now  evoy  means  of 
arriving  at  \h»  trath  which  the  Chancery  Divioon 
had. 

Baoouut,  J.A.  ooncunod. 

SoUoitors:  Prior,  Bigg,  Ohareh,  and  Adaoi, 
agents  for  T.  TftUm,  Bath ;  E.  Doyh,  agent  for 
J.K.  Bartrvm,  Bath. 


July  17  and  18. 
(Before  Ja3rs  and  Mklush,  L.  JJ.,  and  Baq- 
OALUT,  J.A.) 
Lbs  V,  Gltttton.  (a) 
Equitahle  mortgage — Priori^/— Bagitter  eouniy — 

Conatruetiva  notice. 
The  pUani^a,  a  firm  of  aolicitorst  took  an  equitable 
eharget  by  a  memorandum  and  dapoait  of  tiUa 

(«)  K«pofftod  br  B*  BmruT  Boghb,  Banrtotar^feJAw. 
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deed*,  fotm  Aetr  dinti  A,,  vpon  certain  pre- 
mitM  M  iht  eourUy  of  MidalMea,  vAiek  thay 
omiiUd  to  register.    A.  eubuqueiUly  sold  tlis 
premises  to  the  d^endant,  who  mdy  reatstered  the 
conveyance.    The  plainUffe  filed  a  hiU  daiming 
priority  for  tJieir  charge,  alleging  that  the  defen- 
dant,  when  he  took  hts  conveyance,  [Jmew  that  the 
deeds  toere  in  the  hands  of  the  plaintiffs,  and 
made  no  inquiry  : 
Seld  {affirming  ihe.dedsion  of  the  Master  of  0ie 
BoUs)  that  the  facts  alleged  amounted  only  to 
constructive  notice,  and  thai  in  order  that  an  un- 
registered charge  shotdd  have  prioriiy  over  a  sub* 
sequent  registered  eonv^ance,  it  must  be  shown 
that  the  purchaser  or  hta  agent  had  actual  notice 
of  the  prior  charge. 
This  was  an  app«d  1^  iheplaintiffs  from  a  deoi* 
sum  of  the  Msster  of  the  Bolls.  The  bots  and 
w^nments  are  fall7  reported  33  L.  T.  Bep.  IS.  S. 

The  plaintiffs  were  solidtors  who  held  an  nn< 
registered  charge  on  deeds  relating  to  land  in  a 
r^stor  county.  Their  client  snbe^qnently  sold 
a  mrt  of  the  land  to  a  parohaser,  who  registered 
his  conTeyance.  The  plaintiffs  claimed  a  charge 
on  the  laiid  in  priority  to  the  defendant.  The 
Master  of  the  Bolls  hanng  decided  against  their 
claim  the  plaintiffs  appealed. 

W.  Pearson,  Q.G.  and  Morshead,  tor  the  appel- 
lants. 

BoxburgTi,  Q.C.  and  Maidlow,  for  the  defendants, 
were  not  call^  npon. 

The  following  cases  were  cited 
Jones  T.  Smith,  1  Hare,  43; 
Wyatt  T.  Barnwell,  19  Ves.  435 ; . 
BoUand  v.  Hart,  L.  Bep.  6  Cb.  App.  678  ;  2i  L.  T. 

Bep.  N.  S.  250 ; 
artuybldT.SurtoisL.  Bep.l7Eq.l5;  SSL.  T. Bep. 

WhUbrsadr.  Jordom  1  T.  A  C.  Ex.  Ca. 303  j 

Agra  Bank  t.  Barry,  L.  Bep.  7  U.  of  L.  185, 
140  r 

Worthington  t.  Morgan,  16  Sim.  547. 
James,  L.J. — It  appears  to  me  that  the  law 
applicable  to  this  case  is  very  clearly  summed  up 
by  Lord  Selbome  in  the  Agra  Bank  t.  Barry,  and 
that,  having  regard  to  the  law  as  there  laid  down, 
it  is  impossible  for  as  to  come  to  any  other  deci- 
sion than  that  arrived  at  by  the  Master  of  the 
BoUs.  Lord  Selbome  there  says :  "  I  entirely 
agree  with  the  opinion  yoar  Lordships  have 
ezpxessed.  It  has  been  said  in  ugament  that 
investieation  of  title  and  inquiry  sMer  deeds  is 
*'the  daty"  of  apnrohaserorantorl^uee;  and, 
no  donbt»  there  are  authorities  (not  invuring  any 
onostion  of  registry)  which  do  nse  that  langoage. 
But  this,  if  it  can  properly  be  called  a  daty,  is  not 
s  dnty  owing  to  the  possible  holder  of  a  latent  title 
or  security.  It  is  merely  the  coarse  which  a  man, 
dealing  bond  fide  in  the  proper  and  usual  mannor, 
for  his  own  interest,  ought,  bv  himself  or  his  soli- 
citor, to  follow  with  a  view  tonis  own  title  and  his 
own  security'.  If  he  does  not  follow  that  course,  the 
omisKiou  of  it  may  be  a  thing  requiring  to  be 
accounted  for  or  explained.  It  may  be  evidence,  if  it 
is  not  explained,  of  a  design  inconsistent  with  bond 
fide  dealmg,  to  avoid  knowledge  of  the  true  state  of 
Uie  title.  What  is  a  sufficient  explanation  mast 
always  be  a  question  to  be  decided  with  reference 
to  the  nature  and  circumstances  of  each  particul» 
case ;  and  among  these  the  existence  of  a  puhlio 
re^iistry,  in  a  county  in  whioh  a  register  is  esta- 
bbshed  by  statate,  must  neoesaarily  be  very 
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material.  It  would,  I  think,  be  quite  ineonaiste  fe 
with  t^e  policy  of  the  Begistration  Act,  which  teDs 
a  parohaser  or  mortgagee  that  a  prior  unregistered 
deed  is  fraudulent  and  void  as  against  a  later 
registered  deed — I  say  it  would  be  altogether 
inconaistent  with  that  policy  to  hold  that  a  pur- 
chaser or  mortj^agee  is  under  an  obligation  to 
make  any  inc^uines  with  a  view  to  the  discovery  of 
unregistered  mterosts.  Bat  it  is  quite  consistent 
with  that,  that  if  he  or  his  agent  actually  knows 
of  the  existence  of  such  unregistered  instruments 
when  he  takes  his  own  deed,  ne  may  be  estopped 
in  equity  from  saying  that,  as  to  nim,  they  are 
fraudolent.  The  appeal  must  be  dismissed  with 
costs. 

Mbllish,  LJ.and  Baggallat,  J.A.  concurred. 
Solicitors  for  the  plaintiffs,  Lewin  and  Co. 
SolioitorB  for  the  defendants.   Glutton  and 
Haines. 


Monday,  July  24. 
(Before  Jasieb  and  Mellish,  L.  JJ.,  and  Baggallat, 
J.A.) 

Wade-Gbkt  v.  BIakdlet  (a). 
WiU  —  Oonsiruetion  — Executory  devise—Interim 
inte^aey— Bents  and  profits  of  real  estate— Bair- 

at-law. 

A  testator  devised  his  real  estate  to  trustees  for 
twenty-one  years  upon  trust  to  accumulate  tlie 
surplus  rents  and  profit  of  the  same,  after  paying 
thereout  certain  annuities  and  other  outgovnga, 
and  then  upon  trust  for  tJie  first  and  every  son  of 
T.  M.  su'xeeeively  in  tail  male,  remainder  to  tw 
second  and  every  other  younger  son  of  W.  W. 
successively  in  tad  male,  remainder  to  the  first 
aTui  every  other  son  of  H.  W.  su^essiveJ^  M  iaU 
male,  remainder  to  the  first  son  of  W.  W.  in  taU 
male,  with  divers  remainders  over.  At  the 
end  of  the  twenty-one  years  T.  M.  was  dead 
wOhout  issue,  and  both  W.  W.  andB.W.had 
an  ir^aiU  son  and  several  danghiers.  There  not 
having  been  bom  a  second  son  of  W.  W.,  the  son 
of  H.  W.  daimed  the  estates  as  fononf  in  tail 
tn  possession  indefeasibly,  or  as  tenant  m  tail  in 
possessioth  sulnect  to  defeasance  in  the  event  of  a 
second  son  of  W.  W.  being  bom, 

Seld  (a^irming  the  decision  of  Vice-ChaneeUor 
Bacon)  tliatfrom  the  eiipiration  of  the  twenty-one 
years  until  a  second  son  of  W.  W.  was  bom,  or 
utUil  W.  W.  had  died  teithmU  having  had  a  secoiid 
son,  there  was  an  intestacy ;  and  that  the  interim 
rente  and  profits  went  to  the  heir-at-law  and  next 
of  kin. 

HodgHon  V.  Earl  of  Bective  (9  L.  T.  Bep.  N.  8. 18 ; 

IE.  &  M.  m)  followed. 
Sidney  v.  Wilmer  (9  L.  T.  Bep.  N.  8.  717;  4.  De 

G.  J.  4r  8.  84)  dissented  from. 
This  was  an  appeal  by  the  plaintiff  from  a  deci- 
sion of  Yioe-Ghaucellor  Bacon  [reported  34  L.  T. 
Bep.  N.  S.  :!33].  The  testator  C.  Q.  UUnes 
devised  all  hia  real  estates  to  bustees  and  their 
heirs.  He  directed  that  his  mansion*houBe  and 
furniture  should  not  be  let  or  occupied  except  by 
the  persons  put  therein  to  keep  the  same  in  good 
order  "until  tho  end  of  twenty-one  years  after 
my  death,  or  until  my  brother  and  three  sisters 
rto  whom  he  gave  annuities)  are  all  dead."  He 
declared  that  his  trustees  shoold  apply  the  rents 
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cS  all  his  real  estate  in  payiog  the  anoTiities  and 
keeping  the  mansion-honBe  and  fnrnitnre  in 
repair,  and  shoald  accamolate  the  surplus  and 
laj  oat  the  accamnlationa  in  the  pnTohase  of  real 
estates  to  be  settled  to  the  same  uses.  He 
declared  that  "  no  each  accamnlationa  shall  under 
any  draametsnces  exceed  the  term  of  twenty-one 
years  "  from  his  death.  He  farther  declared  that 
*'  at  the  end  of  the  said  term  of  twenty-one  years 
from  the  day  of  my  death,  or  if  my  said  brother 
and  three  sisters  shall  all  die  within  that  period, 
ihen  on  the  death  of  the  Borriror  of  them,  whioh- 
ever  event  shall  first  happen,'*  the  tmstees  should 
stand  poBsessed  of  the  raal  estates,  upon  trnst  to 
pay  the  annuities,  and  subject  thereto,  in  trust  for 
the  first  son  of  his  brother  m  tail  male ;  and  failing 
each  issue,  in  trust  for  the  second  and  every  other 
younger  son  of  testator's  nephew  W.  H.  Wade- 
Gery  in  tail  male ;  and  failing  such  issne,  in  trust 
for  the  first  and  every  other  son  of  testator's 
nephew  H.  "Wade-Gei^  in  tail  male;  and  failing 
snch  issue,  oxer;  with  an  ultimate  limitation, 
"fhilinff  snch  issue,"  upon  trust  to  sell  the  estates 
for  the  benefit  of  the  testator's  next  of  kin.  The 
testator's  brother  died  without  issue  before  the 
expiration  of  the  twenty-one  years'  term.  At  the 
expiration  of  the  term,  two  of  the  testator's  sisters 
ware  still  living.  His  nephews  were  living,  each 
having  one  son  only,  and  several  daughters.  Tbere 
not  having  been  bom  ft  second  son  ofW.  H.  Wade- 
Oeiy,  the  son  of  H.  Wade-Geiy  claimed  the 
estates  as  tenant  in  tail  in  possession  indefeaaibly, 
or  aa  tenuit  in  tail  in  possession,  subject  to  defeas- 
ance in  the  event  of  a  second  son  of  TV.  H.  Wade- 
Gory  being  bom.  The  Tice-ChanceTlor  having 
held  that,  there  was  an  intestacy  and  that  the 
heir-at-law  and  next  of  kin  were  entitled  to  the 
rents  and  profits  during  the  suspense  period,  the 
plaintifi*  appealed. 

Sir  JT.  Jackson,  Q.C.  and  Yata  Lee  for  the  appel- 
lant. 

ffemming,  Q.C.  and  Maidlow  for  the  heir-at-law 
and  next  of  kin. 

Kay,  Q.C.  and  Begg  for  the  trnstees. 
The  following  cases  were  cited : 
Hodgson  v.  Earl  of  BecHve,  9  L.  T.  Bep.  N.  8.  18 ; 

1  H.  &  M.  376, 391 ;  32  L.  J.  468^  Ch.  i 
Oenery  v.  FiUgerald,  Jao.  468 ; 
Se  XdiHe'a  Truati,  2A  L.  T.  Bep.  K.  S.  223 :  L.  Bep, 
ll£q.  559; 

Sopkins  T.  Sopkint,  cdted  in  BodgtonT.Sarl  oj Bee- 
live. 

Ht  MowUm,  L.  Bep.  18  Eq.  9 ; 
Bidmty  y.  Wilmer,  9  L.  T.Bep.  N.  S.  18 ;  4  Da  G.  J. 
AB.  84; 

AcToyA  V.  Smilhton,  1  Bro.  C.  C.  503 ; 
Eolmei  T.  Prescott,  11  L.  T.  Bep.  N.  S.  38 ; 
PmcivaX  T.  Fercival,  L,  Bop.  9  Eq.  386. 

Jahss,  L.  J. — It  is  utterly  impossible  to  say  that 
the  case  before  Lord  "Weatbury  {Sidneyv.  Wilmer), 
which  is  so  entirely  different  from  all  the  other 
casest  would  justify  us  in  departing  from  the  rule 
which  was  so  well  settled  long  betore  Bodgtm  v. 
JjorA  Bedive,  and  so  clearly  established  by  that 
case  as  to  the  title  of  Idie  heir-at-law  and  next  of 
kin  respectiTely.  I  think  the  YicC'Ohancellor 
conld  not  do  otherwise  than  follow  that  decision. 

Mellish,  L.J. — I  am  of  the  same  opinion. 

'Ba.wallay,  J.  a — lam  of  the  same  opinion  also, 

Tate  Lee. — I  presume  there  will  be  no  objection 
to  the  costs  cominff  cut  of  the  estates  oaving 
regard  to  these  conmcting  decisions.  Itisafamily 
matter. 


Jakes,  L.J. — If  nobody  objects,  that  may  be  ao*. 

Hemming,  Q.O. — No,  my  lord,  I  do  not  otg'ecb. 

Solieitora  for  the  plaintiff,  A.  F.  and  B.  W.^ 
Ttoeedie,  agents  fbr  Lay  and  Wade-Oery,  St. 
Neots. 

Solicitors  for  tha  heir-at-law,  /.  E.  Foia  and  Co. 


Wedmuday,  Aug  2. 

(Befisre  Jaicis  and  Hbeluh,  IjJ^J.,  and  Bagoallay, 
J.A.) 

Watson  v.  BoDWELL.(a) 

FUadinge  —  ProlixUy  —  Bvhe  of  court  1876  — 
Order  XXVU.,  nOe  1—Otder  XIX.,  ruZw  ^  24,. 
25,  26,  and  27. 
In  an  action  hy  a  lady  againei  her  tolicitor,  charg- 
ing him  unih  miseondnct  and  aeelHng  to  have 
accounie  taken  of  moneys  received  hy  him  on  her 
behalf,  the  Mtatement  of  claim  com^sed  fifty^ 
titree  jparagrapht,  and  contained  lengthy  ajMgor 
tione  of  the  faei$  and  circumtianeee  relied  vpon 
by  the  plaintiff. 
The  defendant  moved  under  Order  XXVIT.,  rule  1, 
to  MtriJee  out  or  amend  the  atatement  of  claim,  to 
OS  to  raise  the  real  question  in  controversy  be- 
tween the  parties,  on  the  ground  thai  it  was  not  a 
proper  pleading,  and  that  it  waa  jproliss  and 
tended  to  prejudice  and  emharraas  the  fair  trial 
of  the  action;  or  that  eighteen  apeeified  para- 
graphs, and  parte  of  certain  others,  akould  be 
struck  out  as  being  irrelevant,  improperly  pleaded, 
or  scandalous  regpeetively,  and  as  (ending  to  prB~ 
judice  and  enibarraaa  the  fair  trial  of  the  action, 
Malina,  V.O.  had  refused  to  make  any  order,  except 
to  strike  out  one  paragraph,  the  striking  out  of 
which  was  not  opposed  by  the  plaintiff: 
Held,  that  although  tJte  etatement  of  daivb  was  un- 
necessarily long,  the  Court  of  Appeal  would  not 
iiUerfere  with  ihe  decision  of  the  judge  of  first 
intlanM  on  a  matter  uhieh  was  left  to  his  die- 
cretion,  hy  Order  XXVIL,  rule  1,  of  the  Judica- 
ture Act  1875. 
This  waa  an  appeal  by  the  defendant  from  a  deci- 
sion of  Halins,  Y.C.,  under  the  following  circom- 
stances  : 

An  action  was  brought  by  the  phuntiff  against 
Mr.  Bodwell,  who  had  been  her  solicitor,  to  make 
him  account  for  certain  sums  of  money  which  the 
plaintiff  alleged  he  bad  received  on  her  behalf 
daring  the  conduct  of  a  suit  for  the  administra^ 
tion  of  her  deceased  husband's  estate,  and  for 
damages  in  respect  of  alleged  wrongful  conduct. 

The  statement  of  claim  occupied  eighteen 
printed  pages,  and  was  divided  into  fiftiy-three 
paragraphs. 

The  alleged  wrongful  conduct  <rf  the  defendant, 
of  which  complaint  was  made,  was  set  forth  at 
great  lenglji  in  the  statement.  It  was  alleged 
that  the  defendant,  having  become  aware  of  tho 
suit  through  a  nephew  of  the  plaintiff,  whose  ac- 
quaintance the  defendant  had  then  recently  made 
and  was  assiduously  caltivating,  induced  the- 
plaintiff  to  withdraw  her  business  from  her  then 
solicitors  and  to  place  it  in  his  hands,  and  that  he 
subsequently  compromised  the  said  suit  to  her 
disadvantage,  withont  explaining  to  her  the  terms 
of  the  compromise,  and  that  through  misrepEe- 
sentation  he  ted  her  into  further  litigation. 

The  material  portion  of  par^raph  12  was  as 

(a)  Baportsd  bj  B.  Oxxwaws  BotMT^to,  Iterifftpft  law. 
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foUovrs :  "  The  infra-matioii  that  the  defeDdaob 
gave  the  plaintifE  was  never  precise,  bat  merely  of 
a  ^neral  nature  and  to  the  effect  that  all  was 
£oing  on  well,  and  plaintifi  would  shortly  be  in 
posscasion  of  the  property,  and  that  he  wonld,  if 
all  were  left  to  him,  see  plaintiff  properly  protected, 
And  pUintiff  was,  defendant  weU  knew,  entirely 
nnacqnainted  with  the  nature  of  the  proceedings 
propoeed  to  be  adopted  hy  him,  and  relied  entirely 
on  his  integrity,  and  kit  the  oondnct  of  such  pro- 
ceeding to  him  in  th«  belief  that  the  defendant 
was  oonsotting  plaintifTs  interest  alone,  and  so 
-acting  as  to  pnt  her  speedily  in  unfettered  posses- 
sion of  the  testator's  property." 

Paragraph  15  was  as  follows :  "  It  has  been  the 
habit  and  practice  of  the  defendant  to  impose  upon 
the  plaintifTs  inexperience  and  credulity  by  an 
affectation  or  pretence  of  indignation  when  any 
ioquiri«i  were  made  or  qnestions  asked  of  him 
tonching  the  affairs  of  the  testator,  and  whenever 
any  sncfa  inqniries  were  made  the  defendant  has 
diverted  the  same  by  simulation  of  beiag  offended 
At  doabt  of  his  honour,  and  by  proEaso  asEturances 
that  if  everything  were  lefl*  in  his  faancU  it  would 
be  perfectly  rijj^t." 

On  the  28&  "May  the  defandant  mored  bslbre 
the  Tiee-GhaneeUor  to  strike  oat  or  amend  the 
whole  statement  of  claim,  on  the  ground  that  it 
was  prolix,  and  tended  to  prqudice  and  embarrass 
the  mir  trijEd  of  the  action,  or  that  certain  specified 
psra^raphs  might  be  strudc  oat  as  beiog  irrele- 
Tant,  imjnoperly  pleaded,  or  scsndaloas.  On 
that  occasion  his  Lordship,  ordered  the  application 
to  stand  over  until  next  motion  day,  to  enable 
him  to  read  carefully  the  whole  of  the  statement ; 
and  on  the  29th  Jane,  on  the  plaintiff  consenting 
to  strike  oat  paragraph  51,  the  Vice-Cfaancellor 
refused  tbe  application,  with  costs,  holding  (as 
reported.  Week.  Notes,  1876,  p.  214)  that,  "  inas- 
much Bs,  with  the  exception  of  pan^^ph  51,  the 
allegations  were  such  as  would  not  have  been 
impn^ier  in  the  old  pleading,  the  question  of  their 
proimety  could  be  rused  on  taxing  the  costs." 

On  the  appeal, 

Cflaue,  Q.u.,  and  Banahato  for  the  appellant. 

J.  N.  ffiggint,  Q.C.  and  Fooke,  for  tbe  plaintiff, 
salnnitted  that  the  Tioe-Chancellor  had  a  dis- 
cretion in  the  matter,  and  that  therefore  their 
IiOldships  wonld  not  interfere.  They  referred  to : 
.  .OoZduM  T.  The  Wharton  Baliworks  Company,  31 
L.  T.  Bep.  N.  S.  474 ;  L.  Hep.  1  Q.  B.  Div.  374. 

JuBS,  Jj-J^  said  there  could  be  no  donbt  that 
it  was  very  important  to  prevent  pleadings  under 
4he  new  rules  from  becoming  asonrce  of  oppression 
And  expense,  as  they  were  formerly  in  Chancery, 
bat  at  the  same  time  it  was  very  important  not  to 
encourage  appeals  on  matters  which  were  merely 
matters  for  the  exercise  of  the  discretion  of  the 

i'adge  of  first  instance.  The  Tice- Chancellor 
laving  taken  the  pleadings  home  with  him,  and 
having  taken  pains  to  see  whether  or  no  the  state- 
ment of  claim  was  embarrassing,  and  having  come 
to  the  concloaion  thaJ;  it  was  not,  his  decision 
ought  not  to  be  inteilbred  with.  His  Lordship 
would  suggest  that  the  pleader  shonld  also  take 
the  pleadings  home  with  him,  and  endeavour  to 
auke  them  more  concise- 

Hellish,  L.J.,  concurred.  Ho  said  that  it 
had  been  laid  down  in  an  appeal  ftom  the  Queen's 
Bench  Division  that  the  amendment  of  plt^inga 
was  a  matter  for  the  discretion  of  the  jndge  of 
£rstinatanoej  and  that  the  Cknirt  of  Appml  would 
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not  interfere  with  his  decision  except  in  very 
extreme  oases,  or  where  he  was  acting  on  a  wrong 
principle.  It  could  not  properly  be  said  that  the 
Vice-Chanoellor  in  this  case  was  acting  on  a  wrong 
principle.  He  certainly  did  not  agree  with  what 
the  Vice- Chancellor  was  reported  to  have  said, 
viz.,  that  whatever  should  have  been  allowed  in 
an  old  bill  in  Chancery  should  be  allowed  now. 
He  waa  of  opinion  that  what  were  called  the 
charging  parts  onght  now  to  be  omitted,  they 
beim;,  iu  fact,  merely  statements  of  the  plmder^s 
views  of  equity.  In  this  statement  much  should 
be  omitted.  Allegations  such  as  those  in  para- 
graph 12  ODght  not  to  be  in  at  all ;  they  really 
were  not  pleadings  of  any  facts  but  of  evidence, 
and  there  was  much  more  ctf  the  same  character 
in  the  statement. 

Baggaliat,  J.A.,  said  that  the  Legislature  had 
thought  proper  to  give  a  judge  the  power  to 
strike  out  or  amend  pleadings,  and  had  placed 
reliance  on  his  discretion.  Now  in  this  case  it 
appeared  that  the  Vice- Chancellor  had  actually 
taken  the  pleadings  home  with  him  and  taken 
time  to  consider  his  decision,  and  had  arrived  at 
the  conclusion  that  Uie  matters  contaioed  in  it 
ware  not  scandalous,  oppressive,  or  likely  to  prenn- 
dioe  a  fair  trial  of  the  aotoon.  That  beu^  so,  nis 
Lordship,  as  a  member  of  the  Court  of  Appeal, 
would  be  unwiUittg  to  differ  from  him,  all^ngh, 
if  the  report  m  the  Weekly  Notes  (1876,  p.  214)  of 
what  he  said  was  cormst,  he  differed  from  him  in 
respect  to  the  rules  of  pleading  under  the  new 
system.  There  was  certtunly  a  good  deal  of  this 
statement  which  might  be  left  out  with  advantage, 
and  if  the  pleader  meant  to  adopt  the  suggestion 
of  the  Lord  Justice,  and  the  time  for  amending 
had  expired,  it  should  be  extended,  as  well  as  the 
time  for  putting  in  a  defence. 

Solicitors ;  Bievens  and  Co. ;  M&rUy  BodweU. 


srrniffGS  at  wbstminstbe. 

Wednetday,  Feb.  16. 

(Before  Jaues  and  Mbllish,  L.  JJ.,  Baggallat,  JA^ 

Melloe,  J.,  and  Cleasbt,  B.) 
Hughes  v.  Meteopolitan  Kailway  CoicpAsr.(a) 

Lease — Zessee's  covenant  to  repoir — Forfeiture  for 
breach  of—Suspenaum  of  notice  to  repair — 
Equitable  relief  where  tenant  has  been  misled  by 
landlord'e  condud. 

The  dtfendania  were  evb-leeaeea  of  premises,  qranted 
ujidBT  a  lease  for  ninety-niaie  years.  The  lea$e 
contained  a  eovenaaU  hy  the  lessees  io  repair  <&e 
premises  toi'fAtn  ms  months  after  notua  tn  writing 
from  Gia  lessor,  and  aZsc  Qte  tisualjaroaiMfor  re- 
entry  on  hreeuA  of  eovaumt.  Tm  defertdanls 
eub-lease  contained-  a  similar  covenant.  The 
plaintif,  who  was  the  reversioner,  duly  gave 
notice  to  the  defendants  on  22jni  Oct.  1874,  to 
repair. 

The  defendants  replied,  suggesting  thai  the  vlaintiff 
sho^d  purdiaee  their  interest  in  the  pretniaee,  arid 
stating  that  they  would  defer  commencing  tha 
flairs,  until  a  reply  waa  received,  and  cot' 
respondenca  passed  and  negotiations  were 
cai-ried  on  between  i/te  parlies,  in  accord- 
ance with  tiiat  suggestion.  The  premises  in 
the  meantime  remained  unrepaired;  and  on 
the  Slst  Dec.  tJie  plaintif  wrote  to  the  defendants^ 
objecting  to  the  price  required  by  fAem,  and  re- 

(a)  B*p<Mt«d      W.  Anunnr,  Esq.,  B«ntotoMt>I«w.  t 
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qtietting  them  to  reconaider  it.  No  proposal  to 
reduce  the  ^niee  waa  made  by  the  defmdatU$,  and 
the  pkUnttff  gave  no  warning  to  Vie  defendants 
thai  ha  eoTmdered  the  negotiationt  at  an  end.  On 
April  1875,  the  plaintiff  vn-ote  to  Vie  de- 

.  fendanta'  leeaor,  rermMiding  /^im  that  Vis  aw 
montha'  notice  would  expire  on  2l8t  April.  The 

.  defendania  thereupon  repaired  the  premiaea,  com- 
pasting  the  repairs  t»  June  1875.  The  plaintiff 
ohiained  judgment  in  an  aeUon  of  ^eelment 
aaainat  (he  defendemtt. 
Held  {revening  the  decition  of  the  Common  Pleat), 
that  the  plaintiff'e  conduct  toaa  swsh  aa  to  miAecLd 
the  dtfendantt  into  hdievi^  that  the  notice  to 
repair  v>at  ntipendsd  during  the  negotiationafor 
aaU  of  ^d^endanta'  intereal.  That  ihoae  nego- 
Oationa  wwe  not  jmally  hroken  off  untU  after 
Slat  Dee.;  and  that  the  defendants  were  conae- 
giientlg  entitled  in  equity  ta  reli^  agmnat  the 
forfeiture.  , 

This  was  an  appeal  from  a  decision  of  the  Com- 
moa  Pleas  DiTision  refosing  an  application  on  the 
part  of  the  defendants  in  an  action  of  ejectment  to 
restrain  the  plaintiff  from  issaing  ^ecation. 

The  Ketropolitan  Bailway  Company  were  the 
under! eesees  of  a  house  No.  216,  Euston-road, 
wfaioh  was.  in  1787.  leased  by  the  then  Lord 
Sootbampton  to  James  i^ygarth  fcnr  99  years. 
Tbia  lease  became  ultimately  vested  in  061.  Fenley. 
who  underleased  to  the  def^dants. 

The  plaintiff  was  possessed  of  the  rerersion  ex- 
pectant upon  the  determination  of  the  term. 

The  original  lease  contained  covenants  cm  the 
part  of  the  lessee,  his  bars,  executors,  administra- 
tors, and  assigns,  to  repair  as  often  as  need  shonld 
require,  and  tuso  a  provipo  enabling  the  lessor,  his 
execntOTB.  &C;  to  enter  and  view  the  premises,  and 
*'  to  g^ve  or  leave  notice  in  writing  on  the  demised 
premises  for  the  amendment  of  all  defects  and 
wants  of  reparation  then  and  there  fonnd."  There 
was  a  farther  covenant  by  the  lessee  that  he  woald 
"  within  six  months  next  after  eveiy  snob  notice 
well  and  anfficiently  repair,  amend,  and  make  good 
all  such  defects,  or  wants  of  reparation  and 
amendm«it^  and  all  other  defects  and  wanta  ot 
reparation  whosoever  in  the  demised  premises." 

The  lease  also  oontained  &b  nsnal  proviso 
enabling  the  lessor,  bia  burs,  Ac,  to  re-enter  for  a 
breach  o£  covenant  by  the  lessee. 

In  the  nnderlease,  dated  1874,  to  the  Metn^U- 
tan  Bailway  Company,  similar  covenants  and 
a  similar  proviso  were  oontained. 

On  Oct  22, 1874,  the  plaintiff  caused  the  follow 
iog  notice  to  be  left  on  the  tn-emises. 

To  Jamas  Hayguth,  hia  azeoaton,  admiiiiBtratora,  and 
aaaigiia,  aad  whomaoever  it  mmj  oonoam.  Taka  notioa 
that  yon  are  required  to  do  and  perfonn  the  aeratal 
works  of  repair  aa  aat  forth  in  ihia  aoliedala,  in  a  proper 
andworkmaitlika  manner,  within  the  apaoa  ct  aix  oaloBoar 
montha  from  tha  date  hereof,  to  oom^  with  the  oov«- 
nanta  of  the  leaaa  imder  whioh  the  sud  pramiieB  sre 
held  (tf  tha  fraahdder. 

(Signed)      Tbowub  Huans. 
Bahedole  of  the  n^rs  to  be  Atme  acoom- 
paoied  this  luticei 

On  28tb  "Nov.  1874.  the  defbodants'  solidtors 
wrote  to  the  solicitors  for  the  reversioner  as 
follows : 

Wa  are  directed  hj  the  Company  to  aay  that  tha  notioea 
ot  zepair  served  upon  the  premiaea  (desoribinff  them) 
bare  been  McaiTed,  and  that  the  repaira  raqnired  bv  the 
oovenant  of  tba  leaae  aball  be  forthwith  oommenoed.  It 
oooors  to  na  that  the  revaraionec  may  be  deaizooa  of 
obtaining  possasrion  of  the  Company's  iataraa^  whioh. 


aa  yon  know,  ia  bat  diort ;  and  ao  wa  propoae  to  daler 
oammenoing  the  rapaira  until  wa  hear  from  yon  aa  to  the 
probability  of  ananangament  anoh  aa  wa  aaggaat. 

The  reverBioner's  solicitors  answered  this  letter 
on  1st  Dec.  1874  as  follows  : 

Wa  doly  reodvad  yonr  latterof  tba  28th  nit.  aoneatinr 
that  our  olient,  tha  fraeholder,  ahould  pnmliaae  tna  Com- 
pany's abort  leaaabold  intareat  in  theaa  honaaa,  and  have 
ainoe  aeaa  onr  dient  there<m.  It  the  Company  are  the 
ownera  of  223,  Enaton^oad  aad  tiia  xaar  thuaof,  and  tha 
whole  of  the  premjaaa  in  the  rear  of  tha  other  bonaea  is 
Boston- road  mentioned  in  yonr  letter,  and  an  willing  to 
Ball  tham  all  and  give  immediate  poaaeiaion,  nly  ouent 
will,  on  beuing  from  yon  tha  piioe,  oensidet  wbathar  It 
ia  worth  while  to  aoqnue  the  Company'a  intareat  ot  not. 
In  mentioning  tha  prioa  pleaae  to  give  na  partloolara  of 
the  tenanoiea  and  renta  paid  to  the  Oompany. 

On  30th  Deo.,  1874,  the  oompany  s  wdiciton 
wrote  to  the  solicitors  of  the  reversioner : 

Wa  aend  yon  herewith  a  atatamant  of  the  oompany'e 
raoeipta  ana  pi^menta  in  zesDMt  of  tha  honaaa  in  Enatoo- 
road.  aa  nqwstad  by  you.  ^Xba  oon^eBy  w^  agiee  to 
anxtendar  the  whole  of  the  laaaaa,  in  ooludderatinB  ii  a 
payment  of  SOOOI.  We  ahall  be  glad  to  hear  from  yon  at 
yonr  early  oonvenieuoe.  (Faxtionlara  were  encloaed). 
On  Slst  Deo.  the  following  replv  was  sent : 

We  have  dnly  reeelvad  yonr  letter  of  yeaterday'a  data, 
Inoloaing  a  atatement  of  tha  compaoy'a  raoaipta  and 
payments  in  raspeot  of  the  hoosea  m  Ea8ton.road.  and 
at  the  aama  time  intimating  that  tha  oompany  will  agree 
to  anrrendar  tha  whole  ot  tha  laaaaa  in  oonudaration  of 
tba  payment  of  30001.  Having  regard,  however,  to  Vb» 
atate  of  rep^  in  whioh  tha  honaaa  now  are,  and  to  the 
large  expenditure  whioh  will  be  required  to  pnt  them  in 
a  proper  oondition,  the  whole  of  whioh  tha  oompany  an 
liable  to  bear  under  tha  oo Tenants  in  the  leaaee.  wa  think 
ibt  wioa  aaked  for  ia  out  of  all  reason.  We  moat, 
therwora,  reqnaat  you  to  raoonaider  tba  qnostion  ot  price, 
having  ragard  to  onr  previoos  obaervations,  and  to  the 
faot  that  the  company  have  already  been  aarvad  with  no- 
tioaa  to  pnt  the  premises  in  repair ;  and  we  ahall  be  gUd 
to  receive  in  doe  ooniae  a  modified  propoaal  from  yon. 

On  the  6th  Jan.  1875.  the  reversioner's  solici- 
tors wrote  to  the  Beoretary  ol  the  nulway  com- 
pany as  follows : 

m,  2 14, 218,  222, 824, 226,  and  228,  Enstea«)ad.  Kr. 
Hughoa,  of  19^  Enaton-road,  haa  reqneatad  ns  to  OoUaot 
the  ground  renta  in  reapeot  of  theaa  honaaa.  Thaio  waa 
a  half  year  due  at  Michaalmas  last,  amounting  to  231. 3a., 
for  wmoh  we  ahall  be  glad  to  reomve  a  oheqne. 

216,  Enaton-road.  Can  yon  tall  na  the  addrsH  of 
Odo&al  Panley,  to  whom  yon  pi^  a  anm  of  1001.  a  year 
In  napeet  of  thia  honaa  t 

On  Jan.  7,  1875.  the  secretary  replied  as 
follows :  ^ 

In  reply  to  your  favour  ot  the  oth  inatant,  I  will  obtain 
a  ehaqna  for  tha  gronndrenta  due  to  your  oliwt,  Mr. 
Hnghaa,  at  onr  fiaanoeoommlttea  sieating  in  next  week. 

216,  Eoaton.ioad. 

Tha  tent  pliable  to  Colonel  Fanlayby  thaocmmaDyis 
remitted  to  Maaara.  Banuiant  aad  fankj.  of  St,  Ua- 
ooln'a-inn-fialda. 

On  April  13,  1875,  the  reversioner's  solicitors 
wrote  to  Messrs.  Bemnant  and  Fenley  as  fol- 
lows :— 

216,  Enaton-road. 
We  aend  bstewith  a  letter  from  Mr.  But,  tha  aolidtor 
of  Lord  Sonthanyton,  anthoriaing  yonr  elient,  tha  owner 
of  thia  house,  to  pay  the  gronndrent  of  10a.  a  year  to  our 
olient,  Mr.  Thomas  Hugbea.  We  beg  to  inform  yon  that 
in  October  laat  Mr.  Hughaa  oanaed  partionlais  of  dila- 
pidationa  in  reapeot  of  thia  honaa  to  be  aarrad  upon  the 
ienanta,  and  that  tha  time  for  oompletiog  the  rapaira  ia 
accordance  with  auch  notioa  will  expire  on  the  21at 
inatanti 

On  the  foUowing  day  Messrs.  Bemnant  and 
Penlcy  replied  aa  fulows: — 

216,  Eoatom-road. 
Your  latter  ot  yaatarday*a  data  ia  the  flrat  intimatitni 
wa  had  aa  to  who  ia  the  owner  of  thia  pn^tertgr.  Whan 
we  oalled  laat  to  paythe  xwiaianrnahtfanied  Locd 
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Sootliatnpton  hftd  partad  irith  Us  intentt,  bnt  we  ooald 
■ot  iMtn  to  whom.  W«  tud  no  noUm  at  aJl  erf  tay  want 
oC  lapidr.  Bor  did  w«  kaow  vntU  yoor  latter  that  any  par- 
timlan  nad  bees  aamd  upon  vu  tanaati.  Tba  Uatro- 
politan  Bailway  CompaoT  are  the  under  tenanta,  and  we 
lUkTS  forwarded  a  oopy  ol  yoor  letter  to  them  at  onoe,  bo 
that  it  may  be  attended  to  withont  diJaj.  Wby  waa  not 
a«opvotthenotioeBerT«dni>onaiP  We  eBoloee  gronnd- 
TMit  nr  on*  year,  lOf.,  f«  whieh  ^eaae  aeod  ve  a  xeoeipt. 

On  the  14Ui  April  the  reyeraioner's  solictors 
irrote  to  Messra.  Bemnant  and.  Penlej  acknov- 
ledging  the  receipt  <^  the  10».»  and  adding: 

Ton  will  be  good  enough  to  ooaiidertliexeiitaaxeaaiTed 
witlumt  prejndioe  to  the  notioe  to  rep^,  and  all  our 
oliMit's  nghte  nudor  the  original  leaee.  At  the  Ume  the 
Bottee  al  repair  waa  serred  upon  ibe  tenant,  ve  did  not 
know  that  your  idient -was  the  owner  of  the  Maio,erwe 
■honld  hare  aamd  jaa  with  a  msf  ot  the  notiee  on  Ua 
hebalf. 

On  the  18th  April  1S75,  Messrs.  Bemnant  and 
Fenley  agaia  wrote  to  the  rarersioner'a  aolicitora 
as  foliowa : 

Kkd  we  known  that  the  notioe  to  repair  had  been 
aerrad,  we  trf  oonne  ehoold  at  cmoe.  hare  aeen  to  it,  and 
m  think  inqairiaa  ebonU  hare  been  made  earlier,  to 
•naUa  yon  to  fflrnimmiinatn  with  na.  We  do  not  know 
what  the  notiee  ia,  or  what  we  are  required  to  do.  Have 
yoo  a  oopy  r  We  have  eonuannicated  with  Oie  Metro, 
politan  Blylw^  Oompany,  hat  wo  have  not  heard  fhan 
them. 

To  this  letter  the  reTorsioner'a  sdioitor^  on  the 
16th,  replied  as  follows : 

When  our  client  ocwpleted  hta  pnrolia>e,  Mr.  Bird,  or 
rather,  hia  elerk,  JSx.  Tanghan,  iefOTmed  oa  that  he  did 
not  kamr  for  oertidii  who  paid  the  groaBd.rent  in  req^eet 
of  Una  hoaee  (216,  Eneton-road) ;  bat  he  thonght  the 
farmer  name  waa  Penley,  and  oar  Mr.  Hooper  then  wrote 
nprai  Mr.  Blrd'e  letter  the  words,  "late  Fanly."  We 
nbaeqnentiy  aaoertoined  from  ttie  leoretary  of  the 
Metropolitan  Bailway  Company  that  the  rent  wa«  paid  to 
yoa  on  aooonnt  oi  Colonel  Puiley.  We  hare  no  donbt 
the  nilwiv  ofBdala  were  made  awate  of  the  notioe  to 
repair  aerred  upon  the  tenant ;  and,  if  yoa  have  any 
eanaeol  oomplamtatall  la  the  nutter,  it  ia,  we  think, 
•gaiiiet  the  zailw^  fornotinfonnfait  you  of  tiie  notiee. 
P.8.— WaavidyoaaQosry  ot  the  nouea  to  repair. 

On  tiie  17th  April  1875,  Ueasrs.  Bemnant  and 
Penley  wrote  to  the  rereraioner's  solicitors,  as 
follows : 

Wa  hare  wen  Mr.  Bell,  the  eeoretary  of  the  Metropoli. 
tan  Bailway  Company.  He  informB  na  that  Mr.  Haghea 
knowa  that  arran^menta  have  bean  made  for  oomplying 
with  the  notioe.  We  have  required  that  the  repaira  be  at 
ODoe  proceeded  with,  and  no  donbt  all  will  be  done  aatia- 
footorily. 

On  the  19th  the  Nrerakmer's  Bolioitors  replied 
as  fallows : 

In  X9p\j  to  yonr  letter  of  the  17tb  inatant,  we  beg  to 
obaarre  utat  only  laat  week  Mr.  Haghea  told  oa  nothing 
whatever  had  then  been  done  towuda  oomplying  with 
the  notioe  to  repair. 

On  the  same  daj  the  secretary  of  the  company 
wrote  to  the  rereraioner's  solicitors  as  folio  wb  : 

Eoaton-road  Honaea. 

Al  the  negotiaticnu  with  yonr  dlienfc  have  not  reeolted 
in  a  sale  of  the  oompanVa  interest  to  him,  and  the 
waathar  Is  now  faToniable  foe  a  petformaaoe  of  the 
neBssssry  works,  oor  repairing  sluE  will  Immediately 
tab  in  hand'ttia  rsqoiaite  repairs  to  the  above  pmiises. 

The  secretaiy  also  on  the  same  day  addressed 
the  following  ^ter  to  Itessrs.  Bemnant  and 

Feuicj: 

816,  BnstoB'ioadi 
Ton  may  rely  npoa  oar  at  ease  eommendng  the  naoea- 

aary  worka  in  reepeot  of  the  dilapidations  aeoniad  to  tbe 

above  ptemiaea. 
We  nave  been  negotiating  '*ith  Vx.  Hnghea  for  tbe 

sale  of  the  oompaay'B  intanst  to  him  in  uia  and  the 

adjoining  piondses ;  hnt  tiw  negotiationa  ban  fallen 


throogb.  Tbe  delay  in  replying  to  yonr  lettasB  has 
■imply  krisen  from  mj  desire  to  asocctain  from  the  oom- 
pany'a  sarvaycff  what£ar  there  waa  aar  obaaoeof  aflsofc. 
Ufa  sattlsmaBt  with  Mr.  Hoghsa. 

ICesBFB.  Bemnant  and  FenlOT  having  forwarded 
the  last-mentioned  letter  to  toe  solioitorB  for  the 
iwersioner,  the  latter  replied  as  follows : 

With  refeienee  to  Mr.  Ball's  letter  to  yoo,  wa  beg  to 
t»  that  the  negotiations  with  Mr.  Hnghea  were  broheo 
off  in  Deoambar  last,  and  there  baa  been  ample  time 
ainoe  then  to  hare  oomplated  the  repain  in  aooordanoe 
with  the  tenna  of  the  notioe. 

A  writ  of  ejectment  was  issued  at  the  Bait  of  the 
reversioner  on  tbe  28th  April  1875 ;  and  on  the 
29th  the  secretary  of  the  railway  company  ad- 
dressed the  following  letter  to  the  plaintis : 

Noa.2t2, 214. 216.  218,  220.222, 224,826,  andl38, 
Eoaton-road. 

I  itndsistand  that  yoa  are  aervlng  write  npcm  the 
varioaa  tenants  of  these  honaas,  or  acwu  ot  tbem.  I 
refrain  from  comment  upon  this  eoozse  of  prooeedlng, 
and  aimp^  beg  to  iof  onn  yon  tiiat  inatmoUons  wave 
given  to  oar  repair  department  on  the  19th  Inat.  to  pro. 
oeed  with  the  needful  rep^  aa  quickly  aa  possible. 
knj  dday  whiok  baa  ariaan  baa  been  aimpl^  attnbnteble 
to  the  feet  (S  oar  not  having  been  adnaed  that  the 
asgotiatians  Cw  thesalstoyonofthseompaay'sintaesst 
had  gone  «A 

To  this  letter  the  plaintiff's  solioitoni  replied  on 
the  30th,  as  follows: 

Tour  letter  of  the  29tb  inat.,  addraaaed  to  Mr. 
Hnghea,  hasj  been  handed  to  ni,  the  matter  being  In  oor 
bwm*.  The  naaal  notioee  to  repair,  pusnaut  to  the 
terms  of  the  lease,  ware  duly  aerved  npwarda  of  aix 
month  *  ago. 

Ko  straa  hariag  hssn  taken  to  oomply  with  tbeae 
notioea,  it  beoame  neoaaaary  for  na  to  take  t^  prooesd- 
inga  whioh  have  oonuneaoed  on  behalf  of  Mr.  HngheSito 
whom  no  blame  oan  be  attribnted  in  the  matter.  Tbe 
negotiationa  mentioned  in  yoor  letter  were  bronght  to  a 
oloae  ao  Ux  baok  aa  Deoembar  laat,  since  whioh  time  aa 
ample  ofwortunity  hsa  been  given  for  doing  the  neoes- 
aary  repaira. 

Uany  letters  passed  between  the  parties*  solici- 
tors snggesting  terms  of  compromise,  but  no  com- 
promise was  effected.  The  repairs  were  completed 
by  the  compuiy  about  the  middle  of  Jnn^  bat  it 
did  not  precisely  appear  when  they  were  com- 
menced. The  action  qectment  was  tried  <m 
the  16th  KoT..  and  a  Terdiot  was  found  for  tha 
pUdntiff.  On  Dec.  20  tbe  defendants*  solioitora 
serred  Uie  ^aintiff  with  notice  of  motion,  under 
Order  53  ot  the  Judicature  Aot  1675,  requiring 
the  plaintiff  to  show  cause  why  he  should  not  be 
restrained  fit)m  proceeding  to  eiecution.  The 
affidavits  filed  in  support  set  out.  amongst  other 
things,  that  the  company  presumed  that  the  re- 
pairs need  not  be  commenced  antil  farther  notioe 
n*om  the  plaintiff'B  solicitors,  and  that  the  six 
months  wiUiin  which  the  repairs  were  to  be  dtme 
wonld  not  include  any  time  during  which  negotia- 
tions wore  ponding,  and  that  the  plaintiff's  aolici- 
toiB  had  not  required  the  repaira  to  be  done  daring 
the  winter  months,  as  the  weather  was  then  un- 
favourable for  executing  the  repairs. 

Canse  was  shown  on  23rd  Not.  1875. 

The  court  (Lord  Coleridge.  G.J..  and  Brett  and 
Lindley,  JJ.)  having  taken  time  to  consider  thor 
jadgment,  on  21stl)ec.  1875,  gave  jud^ent for 
the  pluntiff  on  the  groonds  tiiat  the  efieot  of  the 
letter  of  31st  Deo.  1874,  from  the  plaintiiFs  aolioi- 
tors  to  the  solicitors  of  the  oompany,  was  to  ter- 
minate the  liegotiations  for  a  sale  of  the  oompany*s 
interest  to  the  plaintiff  anless  the  company  chose 
to  re-open  the  negotiations  by  making  a  fresh 
ofEa>,  tnat  die  company  were  not  led  to  asaupie 
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what  was  stated  in  their  affidavit  by  anything  said 
or  done  by  the  plaintiff  or  his  solicitors,  that  the 
effect  of  the  correspondenoe  waa — first,  to  give 
the  company  a  leasonablo  time  to  make  a  fresh 
offer;  and,  second,  if  the  negotiations  were  not 
renewed  to  give  the  company  a  reasonable  time 
(but  not  necessarily  six  months)  from  Slst  Dec.  to 
do  the  repairs;  that  the  company,  not  having 
mde  any  ilreah  offer,  allowed  more  than  a  reasoa- 
flUe  time  to  elapse  before  they  took  steps  to  re- 
pair ;  and  that  the  oompany  ooald  not  hiow  any 
conduct  on  the  part  of  the  ^aintiff  disentitliug 
him  in  equity  from  enforoing  Itiia  Iwal  rights. 

From  this  judgment  the  defendaats  now  ap- 
pealed. 

Kaij/f  Q.C.  and  W.  0.  Sarrieon,  for  the  defend- 
■  ants.~The  letter  of  the  plaintiff's  solicitors  of 
Slst  Dea  was  not  a  breddng  off  of'  the  negotia- 
tions for  purchase.  It  was  a  continuance  of  them. 
The  defendants  were  misled  into  believing  that 
the  notice  to  repair  was  suspended,  and  suspen- 
sion of  notice  means  th^  we  have  had  six  months* 
time  to  do  the  repairs  in  after  the  suspension 
terminated.  [Jaues,  L.J. — If  it  is  to  be  taken 
that  after  the  negotiations  ended  you  had  a 
reasonable  time  in  which  to  do  the  repairs,  would 
not  that  reasonable  time  be  the  six  months  men- 
tioned in  the  lease  P]  Tes ;  and  the  r^iairs  were 
-  actually  completed  within  six  months  from  Slst 
Dec.,  so  that  if  the  letter  of  that  date  was  a  break- 
ing off  of  the  n^cotiations,  the  company  were 
still  within  their  time.  Admitted  that  eqnity,  as 
a  general  rule,  will  not  relievo  against  a  forfeiture 
&r  breach  of  covenant,  ^et  jit  is  well  settled  that 
in  cases  of  mistake,  accident,  or  surprise,  equity 
win  relieve,  particularly  where  the  landlord's  con- 
duct has  led  to  the  mistake.   They  cited : 

Sargent  v.  Thon^eon,  4  Giff.  473 : 
Hill  V.  Barclay,  18  VeMj,  56 ; 
Bamford  v.  Owwy,  S  GAB.  675  j 
Or^gory  v.  WUton,  9  Hare,  683. 

Mvrfhy,  Q.O.  and  0.  Bowen,  for  the  plaintiff.— 
The  lease  contained  the  ordinaiy  gmeral  oorenant 
to  repair  as  well  as  the  covenant  to  r^ir  within 
six  months  after  notice.  When  iike  specUil  notioe 
to  repair  was  not  complied  with,  the  landlord 
could  fall  back  upon  the  general  covenant. 
[Melli8h,_  LJ. — The  notioe  under  the  special 
covenant  is  surely  a  waiver  of  the  general  cove- 
nant.] B  there  was  any  suspension  of  notice  on 
the  correspondence,  the  defendants,  at  any  rate, 
were  bound  to  repair  within  a  reasonable  time 
after  the  suspension  tmninated.  The  defendants 
could  reasonably  have  done  the  repairs  within  two 
months.  They  were,  in  fact,  completed  within 
that  time  after  they  had  once  been  commenced. 
The  suspension  cannot  be  an  indefinite  one.  The 
'  defendants  should  have  made  a  fresh  offer  after  the 
letter  of  Dec.  31,  and  should  have  warned  the 
plaintiff  that  thev  considered  the  notice  suspended. 
If  the  position  dt  the  parties  upon  the  correspon- 
dence entitled  l^e  defendants  to  any  relief  at  law 
it  should  have  been  claimed  at  Irfw".  [Hsllibh, 
L.  J. — ^To  amount  to  a  waiver  at  law  the  plaintiff 
must  have  expresslT  assented  to  it.  Equity  goes 
further,  and  says,  tnat  if  the  landlord  by  his  con- 
duct, without  express  consent,  leads  the  tenant  to 
believe  that  the  notice  is  not  running,  the  tenant 
shall  be  relieved  from  forfeiture.]  It  is  submitted 
that  if  the  correapondence  does  not  ahow  a  waiver, 
it  does  not  show  an  equity  to  relief.  There  has 
been  undue  delay  in  coming  to  ^uity ;  tiie  defeu- 
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dants  ought  to  have  raised  their  defence  at  law. 
They  cannot  be  allowed  to  persevere  up  to  verdict 
at  law,  and  then  come  here  to  enforco  their  equit- 
able rights.   They  cited : 
Dob  v.  Meum,  iB.&C.  606; 

few  V.  Perkina,  L.  Bep.  2.  Ex.  92 ;  16  L.  T.  B^. 
N.  S.  62. 

Jahes,  LJ.— I  take  this  case  to  be  before  us  in 
the  same  way  as  if  a  bill  had  been  filed  in  equity 
under  die  did  practice  for  relief  against  a  f(v- 
feiture  for  breach  of  covenant  after  the  plaintiff 
had  had  judgment  at  law.  The  facts  are  as 
follows :  A  house  o£  considerable  valae,  Ko.  216, 
£u8tou-road,  was  let  on  a  repairiug  lease,  at  a 
ground  rent  of  10«.  a  year.  This  house  was  held 
at  the  time  of  commencing  these  proceedings  by 
the  defendants,  the  Metropolitui  Bailway  Com- 
pany, at  a  rent  of  100!.  a  year.  The  leasees  were 
a  company  of  considerable  means,  and  quite  able 
to  lay  out  what  was  wanted  to  keep  the  premises 
in  proper  repair.  The  premises  were  out  of  re- 
pair, and  about  1002.  would  have  been  necessaiy 
to  put  them  into  repair  again.  That  being  so  the 
lessor,  or  reversiouer,  gives  notioe  ni  the  dilapi- 
dations to  the  defendants,  pointing  out  to  them 
what  he  requires  them  to  do.  The  company  ra- 
ceive  this  notice  and  acknowledge  it,  at  the  same 
time  asking  the  landlord  whetiier  it  would  not  be 
worth  his  while  to  purchase  their  interest  in  the 
property  from  them,  and  they  state  that  they  in- 
tend to  suspend  the  repairs  while  their  ofler  is 
being  considrared.  A  letter  is  returned  on  behalf 
of  the  landlord,  acknowledging  the  letter  of  the 
company,  and  sayioe  that  if  the  company  are  the 
owners  of  the  particular  house  'So.  216,  Easton- 
road,  "our  client  will,  on  hearing  from  you  the 
price,  consider  whether  it  is  worth  his  while 
to  acquire  the  company's  interest  or  not.  In 
mentioning  the  price,  please  give  us  particulars  of 
the  tenancies  and  routs  paid  to  the  comiiany.'* 
By  this  letter  the  lessor  clearly  assented  to 
company's  former  letter,  stating  that  the  company 
intended  to  defer  commencing  the  repairs.  Oa 
tho  30th  Dec.  1874,  the  particnws  which  the  land- 
lord asked  the  company  to  furnish  were  sent,  and 
the  terms  for  which  the  company  were  willing  to 
sell  their  interest  were  stated  at  30001.  On  31st 
Dec.  the  landlord's  80lioit(WB  write  that,  "  having 
regard,  however,  to  the  state  of  repair  in  whiw 
the  houses  now  are,  and  to  the  large  expenditure 
which  will  be  necessary  to  pat  them  into  a  proper 
condition,  we  think  the  price  asked  for  is  oot  of 
all  reason.  We  must,  therefore,  request  you  to  re- 
consider the  ouestion  of  price,  having  rward  to 
our  previous  ooservation,  and  to  the  fact  that  the 
company  have  already  been  served  with  notices  to 
put  the  premises  in  repair ;  and  we  shall  be  glad 
to  receive  in  due  course  a  modified  proposal  from 
yon."  Now  this  letter  clearly  proceeded  upon  the 
notion  that  up  to  that  time  all  repurs  had  been 
snspended.  At  this  time  th^  was  a  deu* 
acquiescence  on  the  part  of  the  luidlord  in  the 
proposal  of  the  company,  that  the  repaim 
should  bo  suspended  while  the  proposal  for 
the  purchase  of  the  defendants*  interest  was  being 
considered.  On  the  6th  Jan.,  no  answer  having 
been  received  from  the  company,  the  plaintiffs 
solicitors  wrote  again :  "  Dear  Sir — Mr.  HugheSt 
of,  &c.,  has  requested  us  to  collect  the  ground 
rents  due  in  respect  of  these  houses,  &c.  Can  you 
tell  us  the  address  of  Colonel  Penley,  to  whom  you 
pay  a  sum  of  1001.  a  year  in  resmct  of  this  faous^ 
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316,  Euston-road  ? "  Now,  for  what  did  they 
want  the  address  Colonel  Penler,  excc^  for  the 
purpose  of  commimicatmg  with  nim  with  re^rd 
to  tne  purchase  of  the  property  P  They  received 
an  answer  from  the  company  jEiving  them  the  in- 
fbrmation  they  required.  Mr.  Hoghes  gave  no 
further  intimation  to  the  company  to  go  on  with 
the  repairs,  bat  wmted  nntil  the  13th  April  1875, 
within  a  few  days  of  the  period  upon  which  the 
sir  months'  notice  to  repair  would  expire,  and  then 
wrote  to  Colonel  Penley's  solicitor :  "  We  beg  to 
inform  yon  that  in  Oct.  last  Mr.  Hnghes  caused 
partionlars  of  dilapidaUons  in  respect  of  this  house 
to  be  served  upon  the  tenants,  and  that  the  time 
tap  -oompleting  the  Tepairs  in  acoordance  with  such 
notdoe  will  expire  aa  the  21tt  inst."  It  has  been 
potto  ns  forcibly  tiiafc  we  have  nothing  to  do  with 
the  hardship  of  this  case  as  it  afEMts  the  de* 
fendants,  bat  we  have  to  do  with  the  eijnity  of  the 
case,  and  I  am  of  opinion,  sitting  as  a  judge  of  law 
and  &ct,  that  the  plaintiff  intentionally  lulled  the 
defendants  to  sleep  by  indncing  them  to  believe 
that  he  was  waiving  the  notice  to  repair  nntil  the 
six  months  were  all  bat  over,  and  it  was  then  too 
late  to  do  the  repairs.  It  woald  be  inequitable  that 
the  plaintifi  should  be  able  to  enlbrce  the  forfeiture 
under  these  circumstances,  and  this  court  now  has, 
as  the  oonrt  of  equity  always  had,  jnnsdiotion  to 
relieve  the  defendants  agunat  it.  I  am  o£  opinion 
that  the  judgment  of  the  court  below  must  be 
reversed. 

Mmusff,  I1.J4 — ^I  am  of  the  same  opinion.  This 
was  an  i^mlication  to  the  Common  Pleas  Division 
for  equitable  rdief,  and  at  first  I  somewhat 
donbted  whether  the  application  was  not  too  late, 
bub  08  the  defendants  probably  had  no  real  oppor- 
tunity of  raising  their  case  for  equitable  relief  by 
ptesding,  I  think  in  this  instance  they  might  pro- 
perly raise  it  in  the  way  they  have  done.  The  question 
we  have  to  decide  is  whether  the  defendants  are 
entitled  to  equitable  relief.  It  has  been  ^rgaed 
that  the  real  defence  is  that  there  was  a  waiver  by 
the  plaintiff  his  notice  to  repair,  and  that  that 
defence  ought  to  have  been  set  up  on  the  trial  at 
law.  l^ow  there  is  a  clear  distinction  between  a 
waiver  and  on  equitable,  defence  such  as  is  now 
before  us.  To  constitute  a  waiver  at  law  there 
nmst  have  been  on  abandonment  of  the  six  months' 
BOtioe,  and  I  do  not  Hhmk  there  was  such  an 
abandonment  in  this  cose;  bat  if  ^ere  was  enough 
to  put  the  defendants  off  their  guard,  and  to  lead 
them  to  suppose  that  the  plaintiff  did  not  intend 
toiouat  upon  his  strict  lenl  right  with  regard  to 
the  six  months'  notice,  I  tmnk  that  is  quite  enough 
to  enable  the  defendants  to  call  upon  the  court  to 
aay  to  the  plaintiff,  **  It  is  inequitable  that  yoa 
ahtmld  insist  npon  yonr  notice  now,  for  you  nave 
misled  the  defendants,  and  have  led  them  by  your 
conduct  to  believe  that  you  did  not  intend  to  insist 
npon  your  notice.  On  the  constmction  to  be  put 
npon  the  correspondence,  I  agree  with  James, 
L.J.,  that  the  plaiutiS  did  enter  into  nego- 
tiations to  buy  the  defendant's  interest,  and 
that  it  was  understood'  by  both  parties  that 
the  repairs  were  not  to  be  done  while  the 
oegotiatioDs  were  being  carried  on.  From  the 
nature  ci  the  premises,  which  were  old  and  dilapi- 
dated, it  might  have  been  a  aseless  expense  to 
npair  them  when  the  landlord's  intention  in  pur- 
cuuing  them  might  be  to  pull  tbe  whole  down 
and  rebuild.  I  thmk  that  the  letter  of  the  3lst 
Deo.  was  certainly  not  a  breaking  off  of  the  nego- 
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tlations.  It  is  no  more  than  an  objection  to  the 
price  required  hy  the  defendants,  and  it  aasnmes 
that  a  new  offer  may  be  made.  I  think  that  the 
plaintiff  should  have  warned  the  defendants  that 
the  notice  to  repair  was  still  running,  and  that 
he  meant  to  insist  upon  his  rights  with  respect  to 
it. 

BAGGALLA.T,  J.A.— I  om  of  the  same  opinion.  It 
is  a  general  rule  that  equity  will  not  relieve  against 
forfeiture  for  In^ach  of  a  covenant  to  repair.  That 
rule,  however,  is  based  npon  general  principles, 
and  there  are  special  exoeptiona  to  it.  Now, 
amtxigst  tbe  cases  which  have  from  time  to  time 
come  oefore  courts  of  equity,  and  in  which  such 
relief  has  been  granted,  miatake,  surprise,  and  in- 
evitable accidMit  have  been  the  groonda  moat  ordi- 
narily brought  before  the  otmrti.  I  think  it 
fairly  to  be  inferred,  upon  the  oorrenKmdenee  and 
the  facts,  that  the  defendanta  +rere  led  to  suppose 
HbaH  the  notice  to  repair  was  suspended  daring  the 
negotiations,  and  it  seems  to  me  that  that  brings 
the  case  -within  these  srounds,  which  are  the  ex- 
ceptions to  the  general  rule  which  I  have  men- 
tioned. 

Mbllob,  J. — I  am  of  the  same  opinitni.  I  will 
only  odd,  that  in  my  Tiew  tiie  reasonable  effect  tff  ~ 
the  c(vrespODdMtoe  was  to  induce  the  defendants 
to  stay  tiieir  bonds,  and  not  to  do  the  repfurs  while 
the  negociationa  wsre  pending,  and  that  it  is  im- 
material whether  the  pfauntifi  intcooded  that  effect  - 
to  be  produced  or  not. 

Clsasbt,  B. — The  only  question  is  whether  the 
conduct  of  tbe  plaintiff  has  been  snoh  as  to  dis- 
entitle bim  to  insist  upon  his  notice  to  repair.  I 
must  dissent  from  the  view,  which  I  understood 
James,  L.J.,  to  express  daring  the  arguments  as 
to  tne  objectionable  nature  of  forfeitures  for- 
breach  of  covenant  under  leases.  It  Benna  to  me 
that  a  condition  (tf  reentry  on  breach  of  ooroiant 
is  a  naoesBaiT  protection  to  the  landlord,  and  that 
no  one  woald  grant  a  lease  nnleos  he  oonld  assure 
himself  of  that  protection.  In  order  to  decide  this 
oase  we  must  detOTmine  what  was  tJie  conditioni 
of  tbings  between  the  parties  on  the  31st  Deo.» 
and  how  long  did  that  condition  of  things  con- 
tinae.  The  question  of  purchase  as  a  substitute 
for  repairs  was  pending,  and,  farther,  I  Uiink  it 
was  a  substitute  for  repairs  tmder  the  notice  to 
repair  given  by  the  plaintiff.  That  subetitution 
was  oontinaed  ait&e  the  Slst  Dee.  by  the  plaintiff's 
requestiug  the  defendants  to  reconsider  the  price 
they  had  fixed  for  their  interest  in  the  |»«mises, 
but  for  how  long  was  it  oontinaed,  smce  the 
defendants  took  no  further  step  in  the  matter  ? 
When  was  tbe  plaintiff  entitled  to  ctmsider  the 

Sarchase  "  status "  at  an  end,  seeing  that  the 
sftoidants  did  nottiingP  I  do  not  think  that  the 
six  months'  notice  oould  only  b^n  to  run  again 
after  a  second  notice  to  the  company  had  been 
given.  It  is  very  diffioolt  to  say  when  it  did 
begin  to  ran  again.  I  do  not  feel  jnstified  in  dis- 
senting from  the  decision  the  rest  of  the  court 
have  come  to,  but  it  does  appear  to  me  to  be  very 
diffioalt  to  define  accurately  tbe  rights  of  the 
parties  and  the  precise  time  whm  the  notioei  sos- 
pended  dnring  the  negotiations,  began  to  ma 
again. 

Judgment  for  ihe  d^endants.  Jvdgmeni- 
below  reverted. 
Solicitors  for  the  phuntiff,  Daviee  and  Co. 

Solicitors  tor  the  defwidants,  ^"''^^^^p 
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Wednetday,  Feb.  16. 

(Before  Jaxis  and  Mblusb,  L.JJ.,  Bagoalut,  J.A., 
HsLLOu,  J.,  and  Clsasbt,  B.) 

Ck»LiKe  V.  The  Aqbicultubai.  Haix  CoHPAVT.(a) 

Master  and  8&rvant — Bailment — Oonvertion — Liar 
hiliiyfor  wrongful  ada  of  o(her$. 

The  defendanitt  viho  loera  the  owner*  of  ike  Agri- 
cultural HaU,  entered  into  an  offreement  vfHh  the 
Smithjield  CUih,  hy  which  (he  elvb  were  to  hold 
their  annual  ehow  in  (he  defendanW  hall,  and 
the  defendamte  were  to  find  aU  the  lahow  necea- 
tary  to  carry  out  the  show,  and  to  take  aU  (he 
projUe,  paying  (he  dub  lOOOZ.  onnuoUy ;  all  the 
aervantt  to  be  provided  by  the  defmdanlefor  the 
purpo$e$  of  the  show  were,  whue  the  tame  was 
going  on,  to  be  wider  (he  exdum/oe  direction  aud 
control  of  the  Bmi(kfield  Club  officers. 

The  plaintiff  bot^ht  and  paid  for  three  eJieep  at  (he 
«ww,  iMUi  he  reetiveA  a  delivery  order  for  (hem 
diirtdad  to  John  Sharman,  a  gatekeeper.  Thie 
order  wu  tigned  by  the  secretary  of  (he  Smith- 
field  CUtb,  and  on  ihe  hack  of  it  was  a  condition 
exempUng  tke  elah  from  UabSAtjt  in  ease  of 
damage  (o  or  non^hvery  of  onmuu*  aaAtbifad  at 
■  &i6  enow. 

Through  Sharman's  default,  (he  theep  were  mi$- 
delivered.    Sharman  had  contradoa  with  the 
defendanla  to  find  the  servants  required  for  re- 
cewing  and  dmvermg  the  stock  eiahihited,  and  he 
himsey  received  hie  instructions  as  gatekeeper 
from  the  secretary  of  the  Bmithfieid  OUtb. 
Meld  (a^rming  Ute  judgment  of  Vie  Common  Pleat 
Division),  that  the  agendamts  were  not  Uable  to 
the  plaintiff  in  an  action  of  trover  to  recover  the 
value  a^(he  sheep,  as  there  was  no  (2u^  caatwpon 
IMdmndamUio  dtiimr  theaheep  to  iheplaintif, 
and  HMv  were  not  remmaitle  for  ihe  default  of 
^  gaMBewer,  who,  for  Oie  purpose  of  deHvering 
animala  at  the  show,  was  not  thiir  servant. 
Thu  was  an  appeal  froma  deoiaionof  the  Oommon 
Pleaa  Dirisioii,  Tnniqug  absolute  a  rale  obtained 
hj  the  defendants. 

The  action  was  of  trover,  to  recover  the  valne 
of  three  sheep,  alleged  to  have  been  converted  b^ 
the  defenduit«'  servant. 

At  the  trial  b^ore  Lord  Coleridse,  C.J.,  at  the 
London  sittings  after  Michadmas  Term,  1874,  a 
verdict  was  entered  for  the  plaintiff,  leave  being 
reserved  to  the  defen^nts  to  move  to  enter  it  for 
them.  A  rale  nisi  was  obtained  by  the  defen- 
dants aocordinj|lT  on  the  grounds :  Firstly,  that 
there  waa  no  enoenoe  of  oonvenbn  by  a  servant 
of  the  defandanta ;  secondly,  that  the  defendanta 
were  not  liabla  for  the  acta  of  Shanuaa  or  thoae 
under  him;  thirdly,  tiiat  ShamiBit  waa  not  the 
aerrant  oi  the  defoidaiitB,  bat  of  the  Smithfleld 
Olnb,  if  he  was  the  servant  of  anyone,  or  if  he 
was  not  a  servant  of  the  dub  he  was  a  snb- 
contractor;  fourthly,  that  the  defendants  were 
protected  by  Uie  r^es  of  the  Smithfield  Club. 

On  canse  being  shown,  the  O.  P.  Division 
(Lord  Coleridge,  G.J.,  and  Grove  and  Archibald, 
JJ.)  made  the  rule  absolnte  to  enter  a  verdict  for 
the  defendants,  and  from  this  decision  the  plain- 
tiff now  appealed.  The  case  in  the  court  below  is 
reported  3l  L.  T.  Bep.  59,  where  the  facts  are 
fully  set  out.  They  sufficiently  appear,  however, 
in  the  head  note  to  this  report. 

Hercehell,  Q.C.  and  Candy  for  the  plaintiff. — 
Sharman  was  the  servant  of  the  Agricnltural  Hall 
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Company,  who  are  responsible  for  his  acts.  They 
employed  and  paid  him.  [Jakes,  L.J. — I  cannot 
conceive  bow  a  man  can  be  the  servant  of  another 
from  whom  he  does  not  receive  his  instrnctiona, 
and  whose  orders  he  can  refuse  to  obey.^  The  de- 
fendants could  dismiBS  him,  and  tiiat  la  the  tnie 
test  There  waa  a  duty  upon  the  Agrioultoral 
Hall  Company  to  deliver  the  sheep  to  the  right 
person  by  reMon  of  their  having  received  them 
into  their  building.  [Ifiujss,  L!J.— There  could 
be  no  doty  apart  from  a  contract,  and  here  there 
was  no  contract  to  deliver  between  the  Agricul- 
tural TTttll  Company  and  the  plaintiff.]  Shaman's 
regnlar  course  of  employment  was  to  redeliver  the 
animals  sent  to  the  snow  to  their  owners.  He  waa 
the  permanent  servtuit  of  the  Agricultural  Hall 
Company,  and  they  are  responsihle  for  the  non- 
delivery: 

Daiysa  V.  Tyrer,  28  L.  J.  fiB  Q.B. 

Qravtkam  kdA  Wh^sr  (for  tihe  defendants) 
were  not  called  upon. 

Jamss,  L.  J.— I  am  of  opinion  that  there  ia  really  - 
no  ground  whatever  for  distarbing  thedednon  61 
the  Uommon  Fleaa  Division.  It  is  dear  Uiat  there 
waa  no  contract  between  the  plaintifiE  and  tha 
Agricultural  Hall  Company,  whatever  contract 
existed  was  between  the  plaintiff  and  the  Smith- 
field  Club.  Now  the  action  is  in  tort,  for  the 
wrongful  conTBraicm  by  the  defendant  of  the 
plaintiff's  sheep.  It  is  not  brought  against  Shar- 
man, who  was  the  gatekeeper,  but  against  the 
Agricultural  Hall  Company,  who  provide  Sharman, 
paying  htm  a  lump  sum.  It  seems  to  me  dear 
that  there  was  no  conversion  at  all  on  the  part  of 
the  Agricultural  Company,  and  that  they  are  not 
respoiuible  for  what  Sharman  did. 

Hellish,  LJ. — ^I  am  of  the  same  opinion.  The 
Smitiifidd  Club  wish  to  hold  their  annual  catUe 
show  in  the  premises  of  the  Agricultural  Hall 
Company,  who  are  to  furnish  servants  to  be  under 
the  orders  of  the  Smithfield  Club.  The  Agrionl- 
tural  Hall  Company  contract  with  Sharmim,  and 
the  Smil^eld  Giub  contract  with  the  axhibittm 
of  animals  at  the  show,  and  oat  of  their  aeparate 
contraota  the  present  action  has  arisen.  Kow,  aa 
far  as  there  is  any  baihnent  upon  which  to  found 
an  action  of  trover,  it  must  be  with  the  Smith- 
field  Club  only,  and  they  only  are  liable  tor  tha 
wrongfhl  conversion  of  the  subject  matter  of  the 
bailment ;  but  I  think  that  independently  of  any 
contract  whatever,  Sharman  is  the  servant  of  the 
Smithfidd  Club,  because  he  is  the  person  tiiey 
de  facto  emplp;^  to  deliver  the  cattle.  In  answer 
to  this  it  is  said  that  as  a  matter  of  fact  Shaiman, 
although  he  may  be  the  servant  of  the  Smithfidd 
Club  for  other  purposes,  yet  in  respect  of  the  re- 
delivery of  the  cattle  he  has  entered  into  a  con- 
tract with  the  defendants,  from  whom  he  is  to 
receive  a  lump  sum  for  his  services ;  but  there  is 
no  contract  between  the  Agricultural  Hall  Com- 
pany uid  the  exfailritors  at  all,  and  no  duty  caat 
upon  the  defendants  to  deliver  the  sheep  to  the 
puuntiff,  and  I  think  it  is  dear  that  no  UabiliW 
attaches  to  the  defendants  in  respect  of  Sharman^ 
default. 

Bagoallat,  J,  A — I  am  of  the  same  opinion,  on 
the  ground  last  mentioned  by  Mdliah,  L.J.S 

2ULL0B,  S.~~l  am  of  the  same  opinion.  The 
only  reason  why  the  Agricultural  H&ll  CompanT 
are  made  defendants  is  bwause  the  Smithfidd  Club 
have  contracted  themselves  out  of  their  liability 
to  the  exhibitws.  It  is  said  j^at  Sharman  ia  a 
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semnt  of  the  Agricaltaral  Hall  Oompanj.  In  a 
sense  perhaps  he  is.  He  is  a  gatekeeper,  but  be 
ia  also  a  builder  and  oontracton  and  he  has 
entered  into  a  separate  contracb  to  provide  all 
the  Berrants  and  men  neceseaiy  to  carry  out  the 
objects  of  the  societj.  He  is.  therefore,  I  thiuk, 
not  the  serraut  of  the  Affrioaltnral  Hall  Com- 
pany, for  that  porpose,  out  a  saboontraotor. 
Thwe  seena  to  have  been  no  ratifloation  of  his 
Mts  1^  the  defendants,  and  I  think  they  are 
•ntiiled  to  onr  jndgmaiL 

CuASBT*  B. — There  is  nothing  to  show  that  the 
Kninals  came  into  the  possession  of  the  Agrionl* 
tnral  Hall  Compeuay  as  bailees.  If  a  person  vho 
baa  taken  posaesBion  of  goods  merely  for  the  pur- 
pose of  deltrery,  delirers  to  the  wrong  persoD,  he 
la  liable  to  the  owner  for  suoh  wrongTnl  delivery, 
but  to  make  the  Agricaltaral  Hall  Company 
liable*  ire  mast  be  satisfied  that  Sharman  was 
their  servant  for  the  parpose  of  delivering,  which 
I  do  not  think  he  was.  ' 

Judgment  for  defsndantt,  Judgmemi  iiZow 
a0itrmea. 

S<dioitors  for  plaintiff,  AngeU  and 
Solimtora  for  defendants,  King$ford,  Vorman, 
and  Kingtjfcrd. 


HIGH  COURT  OF  JUSTICE. 

CHANCEBT  DIVISION. 
(Before  Yioo'Chanoellor  UuiHs.) 
Jvd/y  11  and  12. 
AaraiM.  ff.  Lisn»AT.(a) 
EMCvior  who  Aw  noi  prov«dr— Executor  de  son  tort 
— xJemurrer. 

An  executor  who  has  not  proved  hie  teeiator'a  wW^ 
&uf  hoe  received  <utet$  may  be  made  a  defen- 
dant to  an  action  hy  a  creditor  to  the  extent  of 
ihs  awtete  he  has  received. 

Where  a  person  hae  intermeddled  with  tite  aseeit  of 
a  ieetaioT  without  authority,  he  may  be  eued  by 
a  credHor  of  the  estate  at  executor  de  son  iort^ 
to  the  extent  of  the  cuseis  he  has  received;  and 
it  10  not  neeeseary,  to  eupport  suck  an  action, 
to  charge  him  expreetlif  with  having  acted  aa 
executor  de  eon  tort;  it  %»  mfficieni  to  aUege  that 
he  hat  intermeddled  with  the  OMefs  without 
authorUy. 

Dehcbeeb. 

This  was  a  creditor's  action  to  administer  the 
personal  estate  of  John  liorett  (described  as)  late 
of  Golville-square,  in  the  oonnty  of  Uiddlesez,  and 
of  Uelbomrne^  in  Anatralia. 

The  statement  of  claim  (so  far  as  material)  was 
as  follows : 

1.  The  said  John  Lovett,  being  possessed  of 
considerable  personal  estate  in  Melboarne  afore- 
said, made  his  will  dated  the  25th  Nov.  1872,  and, 
after  giving  certain  legacies  therein  mentioned,  he 
thoreby  appointed  the  defendants  Samuel  James 
Lindsay  and  Peter  Facy,  execators  and  truabees 
of  his  will.   He  died  on  the  28th  May  1874. 

3.  The  last-named  defendants  (as  the  pluntiff 
believes,  withoat  proving  the  said  will)  have  by 
tbemselves  or  their  agents  taken  possession  of  the 
said  personal  estate  of  the  said  John  Lovett  in 
Mclbomrne  aforesaid. 

4.  The  same  defendants  hare,  in  like  manner, 

(«)  BavorM  fer  Jjuus  B.  Hous,  Esq.,  BuilittMfrXsir. 


[Grait.  Dir. 

distribated  or  otherwise  disposed  of  porticos  of  the 
said  personal  estate  in  payment  of  some  of  the 
said  legacies,  and  have  not  pud  the  foneral 
ezpenaes  or  any  of  tbe  debts  of  ^e  said  deceased. 

5.  The  defendants  Messrs.  Hanters,  Owatkin, 
and  Co.  have  got  in  or  received  in  England,  and 
have  now  in  their  possession  and  oontrol  a  portion 

the  said  estate  considerably  more  than  sofi^enti 
to  pa>T ''^       fnneral  expenses  mA  debts. 

0,  The  last-nuned  defendants  threaten  ...  to 
distribnte  or  otharwise  topose  of  the  portim  of 
the  said  personal  estate  of  the  said  deceased  which 
has  so  come  to  their  hands  withoat  regiud  to  the 
said  funeral  expenses  or  debts. 

7.  The  plaintiff  is  a  creditor  of  tbe  said  John 
Lovett,  deceased,  for  the  sum  of  4531.  lis.,  dne 
and  owing  to  him  for  medical  attendance  and 
other  services  peifOTmed  by  him  for  the  said 
deceased.  .  .  . 

8.  There  remains  jtistly  doe  and  owing  to  the 
plaintiff  the  said  sum  of  453f.  ll«.,  which  the 
defendants,  althongh  frequently  requested  so  to 
do,  have  neglected  and  refused  to  pay. 

The  plaintiff  then  claimed  administration  of  the 
personal  estate  of  the  said  John  Lovett,  and  for 
that  purpose  all  proper  directions  and  aooonnts ; 
payment  oat  of  the  said  estate  to  the  plaintiff  and 
other  the  oreditora  of  the  said  deooased  of  the 
debts  due  uid  owing  to  them  respeottTely ;  and  an 
injunction  against  the  defendants  Messrs.  Hunters, 
Gwatkin,  and  Co.,  restraining  them  respectively 
from  parting  with  the  portion  of  the  said  estate 
come  to  their  hands,  ezoept  nnder  the  direction  of 
tbe  court. 

The  ddiBadants  Messrs.  Hunters,  Gwatkin, 
and  Co.,  put  in  a  general  demurrer  to  the  statement 
of  claim,  on  tbe  ground  that  the  facts  alleged 
therein  did  not  show  any  cause  of  action  to  which 
effect  coald  be  given  by  the  conrt  as  against 
them. 

J.  Peareon,  Q.O.  and  Bomer,  for  the  demurrer.— 
Lindsay  and  Facy  have  never  proved  the  will  in 
this  country,  and  are  described  in  the  writ  as  oat 
of  the  jurisdujtion.  This  is  an  aoHon  for  the 
adminirtration  of  the  personal  estate  at  a  testator, 
and  no  decree  can  be  made  in  such  an  aotiw 
without  a  pnmerly  conatdtated  personal  represen- 
tative: (SoweeU  V.  Jfom's,  29  L.  T.  Bep.  N.  S.  446 ; 
L.  Bep.  17  Eq.  20.)  Assumiugthat  such  an  action 
can  be  muntalned,  Messrs.  Hunters  and  Co.  are 
merely  debtors  to  the  estate.  The  estate  is  sol- 
vent; and  there  is  no  allegation  of  collusion 
between  Messrs.  Hunters  and  Co.  and  the  execu- 
tors; Messrs.  Hunters  and  Co.  are,  therefore, 
improperlymade defendants tothisaction:  {Aleager 
V.  Rowley,  6  Ves.  748.  cited  with  apptoval  In 
HiUiard  v.  Eige,  L.  Eep.  7  H.  L.  39.) 

Qlaeee,  Q.C.  and  Bond  Coxe,  for  the  plaintiff. — 
An  executor  may  be  sued  before  probate,  if  he 
bas  acted ;  and  here  the  statement  or  claim  sBwes 
that  the  executors  in  Australia  have  disposed  of 
part  of  the  personal  estate  in  payment  of  lencioB, 
without  paying  debts:  {Vickere  v.  .BeS,  4  D.  J.  & 
S.  274).  Messrs.  Hanters  and  Co.admit  that  they 
have  assets  in  their  hands  more  than  snfficient 
to  pay  debts;  they  are,  therefore,  properly  sued 
as  executors  de  eon  tort :  (Cattle  v.  JJdnch,  4  M.  & 
S.  175;  Ooote  v.  Whittington,  29  L.  T.  Rep.  N.  8. 
206 ;  L.  Bep.  16  Eq.  534).  It  is  not  necessary  to 
allege  collusion  between  an  execator  de  son  tort 
and  the  legal  personal  representative ;  a  person 
who  has  possessed  himself  of  assets,  without 
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AQthoritj,  tboagh  acting  hond  fida^  is  liable  to 
^be  sncd  as  executor  de  son  tort :  {Skarland  t. 
midon,  5  Hare  469).   A  bill  will  lie,  at  the  saib 
-of  a  creditor  against  the  executor  and  his  partners, 
-clftimiDg  to  retwn  in  their  hands  certun  assets  of 
the  testator  in  satisfaction  of  a  pest  debt,  although 
the  bill  does  not,  in  express  terms,  charge  that 
iihe  executor  is  colluding  frith  his  partners: 
■iGedge  v.  aVatK,  1  E.  &  St.  281  n. ;  BotoeJier  t. 
Waikine,  1  B.  &  IL  277.)   The  oases  n  which  a 
debtor  may  be  made  a  pArty  are  by  no  means 
.restricted  to  ot^usioD  and  insolTenoy  only :  {SoUand 
T.  Prior,  Hi).   There  moat  be  "  some 

sporaal  case;"  and,  under  the  apeeial  circum- 
fltances  of  thiii  cas^  Hesara.  Hanters  and  Co.  were 
rightly  made  defendants.  [The  yicB-CHAKCELLoa 
Tef erred  to  Webster  t.  Webster,  10  Yes.  93.]  That 
-case  shows  that  an  executor  who  has  acted  may 
be  sued  before  probate,  as  executor  de  son  tort. 
Here  Messrs.  Hunters  and  Co.  are  seeking  to 
retain  assets,  with  the  consent  of  the  executors  in 
Australia ;  and  that  amounts  to  collusion :  {Qedge 
T,  Traill.)   They  also  referred  to 

The  SnlsB  of  Ooart  1875,  Order  XVI.,  roleB  3  sod  4. 

/.  Fearton,  Q.C.  in  reply. — In  Vickere  v.  BeU 
(nbi.  mp.)  two  of  the  defeudants  were  execa- 
tors  who  had  prored  the  will.  In  Mmner  t. 
Eoehlei-  (27  L.  T.  Bep.  N.  S.  506 ;  L.  Bep. 
14  £q.  262)  the  executrix  de  eon  tort  admitted 
that  she  had  received  all  the  assets,  and  so 
iraa  ecpuvalenb  to  a  properly  constiiated  repre- 
sentatiTe.  Qedgt  t.  TraiH  onaBowther  t.  Watieiiu 
were  cases  of  partnership.  There  is  no  allegation 
that  Messrs.  Hunters  and  Ca  are  executors  de  eon 
tort;  and  tbey  cannot  be  made  defendants  as 
executors  de  son  tort  without  an  express  allegation 
to  that  effect. 

The  ViCE-CHASCEiiOB  said.— This  case  raises 
points  of  considerable  importance.  [His  Lordship, 
After  reading  paragraphs  1  and  3  of  the  claim,  con- 
tinued.] I  am  bound,  on  these  allegations,  to 
believe  that  the  plaintiffs  have  not  proved.  The 
allegation  is  that  the  executorst  without  having 
proved,  have  taken  possession  of  the  personal 
«stato.  The  paragraph  4  states  that  the  executors 
have  distributed  portions  of  the  personal  estate  in 
payment  of  legacies,  and  have  not  paid  any  of  the 
•debts.  Kow  It  is  tme  that  where  the  assets  are 
■sufficient,  the  executor  may,  on  his  own  responsi- 
bility, pay  the  legacies  and  debts;  butifhepa^s 
legacies  before  paying  the  debts,  anch  payment  is 
no  defence  to  a  demand  for  debts.  The  plaintiff 
says  that  be  is  a  creditor  for  453!.  lis.,  which 
-sum  "  the  defendants,  although  frequently  re- 
•qneatod  so  to  do,  have  neglected  and  refused  to 
pay."  On  this  demurrer,  therefore,  the  defendants 
admit  that  the  executors  have  refused  to  pay, 
-though  requested  so  to  do.  The  executors  tnen 
being  resident  abroad,  having  assets,  but  refasing 
to  pay,  the  plaintiff  finds  assets  in  this  country. 
Paragraph  5  states  that  "  the  defendants  Messrs. 
Hunters,  Gwatkin,  and  Co.  have  got  in  or 
received  in  England,  and  have  now  in  their  posses- 
sion and  control,  a  portion  of  the  said  estate  con- 
siderably more  than  sufficient  to  pay  the  said 
peraomu  expenses  and  debts,"  and  paragr^h  6 
states  that  tnn'  threaten  to  distribute  the  portion 
•of  the  pwBonal  estate  which  has  so  come  to  their 
liands  withont  r^zard  to  the  stud  debts.  The  first 
two  paragraphs  of  the  prayer  are  aminst  the  execu- 
tors (mly ;  the  third  is  against  Massrs.  Hnnters 
and  Co.  Now,  consideriDg  that  the  all^ataons  of 
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the  statement  of  claim  are  admitted  to  be  troe  for 
the  purposes  of  this  demurrer,  and  that  there  is 
an  allegation  that  there  are  executors  who  can  pay, 
but  wiU  not  pay;  surely  there  is  nothing  unreason- 
able in  the  plaintiff,  finding  there  are  assets  in 
Lincoln's  Inn  more  than  sufficient  to  pay  the 
debts,  trying  to  maintain  this  action.  Then,  can  « 
suit  be  maintained  against  executors  who  have 
not  proved  the  will  P  To  say  that  you  cannot  sae 
an  executor  who  has  intermeddled  with  assets, 
because  he  has  not  proved  the  will,  would  be  to 

f've  sanction  to  various  kinds  of  wrongdtHiig. 
argued  that  point  in  1864  before  Yice-ChanceUor 
Stout,  in  Tuwtrs  t.  .Bell.  He  decided  that  yoa 
could  sue  aa  executor  before  probate,  provided  be 
hss  acted  aa  executor,  and  his  daoidoa  was 
affirmed  on  appeal.  Lord  Justice  Turner  eiud: 
"  In  point  of  pleading,  I  apprehend  that  an  execu- 
tor who  has  not  proved  the  will  may  be  made* 
party  to  a  suit,  provided  he  has  acted  as  exeontor ; 
and  I  do  not  think  that,  for  the  purpose  of  main-, 
taining  the  bill  asainst  him,  it  is  necessary  to  prove 
that  he  has  actually  received  money  in  the  character 
of  executor."  Therefore,  acting,  withont  receiving 
money,  entitles  a  creditor  to  maintain  a  snit 
against  him;  a/orftoi-t,  if  he  has  received  mon^. 
Mr.  Pearson  said  that,  in  that  case,  two  of  the 
executors  hod  proved  the  will.  That  makes  no 
difference.  If  an  executor  has  meddled  with  the 
assets,  you  may  sue  him  before  probate.  In  this 
case  I  must  assame  that  the  execntora  have  nofi 
proved  the  will,  and  that  there  are  assets  in  this 
coontry.  Messrs.  Hnntera  and  Oa  will*  I  am  sure, 
never  part  with  the  assets  in  their  hands  to  execu- 
tors wno  have  not  proved.  The  executors,  in  my 
C^nnion,  are  properly  sued.  Then  comes  the  ques- 
ticms,  are  Messrs.  Hunters  and  Co.  properly  sued  P 
Can  th^  be  sued  as  executors  de  eon  tort  ?  The 
statement  of  claim  does  not  charge  them,  aa 
executors  d»  son  tort  in  so  many  words.  That  is 
not  at  all  necessary,  if  it  appears  that  they  have 
meddled  with  the  assets  without  any  authority. 
Here,  there  is,  iii  effect,  an  allegation  that  they 
have  intermeddled  with  the  assets  without  autho- 
rity. I  have  thoroughly  considered  the  point 
twice  ;  the  last  occasion,  on  which  I  considered  ^ 
was  in  the  case  of  Goote  v.  WhMimgton.  My  deci- 
sion (in  that  case)  has  been  observed  npm  by  the 
Master  of  the  Bolls  in  BowmR  v.  M/yme.  In  that 
case  the  Master  of  the  Bolls,  if!  may  say  so,  has 
expressed  himself  somewhi^  inoautaously,  because 
he  says  (in  effect)  that  you  cannot  sue  an  executor 
de  «on  tort.  If  you  cannot  sne  an  executor  de  son 
tort,  where  a  man  dies  without  leaving  a  legal 
personal  representative,  any  one  may  enter  his 
dwelling  house,  and  take  all  his  trinkets,  and  the 
person  who  takes  npon  himself  to  act  withont 
authority  cannot  (in  the  absence  of  a  legal  personal 
representative)  be  sued  for  so  doing,  xhe  rule  of 
the  court  on  this  subject  has  been  settled  now 
for  several  years,  as  I  pointed  out  in  Coote  v. 
WlhUiington.  I  am  veij  glad  to  have  bad  the 
additions  authorities  cited  before  me  to  day, 
which  bear  out  my  own  decision.  They  show  that 
the  rule  in  this  court,  and  the  rule  in  a  court  of 
law  on  this  subject,  are  the  same.  In  Cof/Ie  t. 
A!L3/ri^  Mr.  Justice  Le  Blanc  directed  the  jury  to 
consider  whether,  after  the  death  of  J.  A.,  the 
defendant  voluntsrily  Interfered  as  executor  of 
G.  A.  without  authority,  or  acted  merely  as  aa 
a^nt ;  and  the  jury  found  a  verdiot  for  the  plain- 
tiff. On  motion  for  a  new  trial  Lord  EUenboroogh, 
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C. J.  Bud :  "  Admitting  that  Denton  was  ri^htfal 
execntor,  yet  if  the  defendant  interfered  in  an 
assnmed  character  of  ezeoutriz,  and  if,  never 
being  ezeootrix,  she  acted  as  ancb,  and  made 
claim  in  that  character,  may  she  not  be  charged 
SB  ezecntrix  de  am  tort  ?  It  is  trolj  said  that  ahe 
was  not  eiecatrix  of  0.  A.,  as  being  ezeontrix  of 
J.  bennie  than  oUier  ezeoaton  of  0.  A. 
■onriTuig,  but  the  qne^m  la,  has  she  acted  as 
snch  ?  "  So  tha^  In  tiie  opinion  of  the  Coort  ol 
Qoaen's  Bandi,  all  that  it  was  necessary  to  show 
was,  that  the  person  sued  had  intermeddled 
withoat  aathoiitj.  Then,  in  8ha.Tla,ni  t.  Jf  Aloti, 
*'  ihe  widow  of  the  testator  employed  A.  to  collect 
some  of  the  debts  dne  to  the  testator's  estate,  which 
A.  accordingly  ooUected,  and  paid  over  to  the 
widow,  believing " — and,  therefore,  acting  in  per- 
fect good  faith~— "  that  she  was  the  administra- 
trix. Hie  widow  nerer  administered,  and  it  was 
held  that  A.  was  liable  to  be  sued  as  execntor 
An  son  iort.  Sir  James  Wigram,  a  very  erpe- 
rienced  indge,  in  giving  ja<^ment,  says  "  The 
widow  of  a  decased  person,  the  testator  in  the 
«aaw»  inten^ng  to  obtain  repreaentation  to  her 
hnabwad,  bmn  to  odleot  his  assete  befna  she 
had  obtainra  snob  wyroeontatom,  and,  in  the 
of  doing  she  employed  the  defiandant 
Hewiah  to  collect  the  ddits  owing  to  the  testator. 
He  wish  accordingly  reottved  several  of  the  debts, 
knowing  them  to  oelong  to  the  testator's  estate, 
md  paid  them  over  to  l^e  widow.  The  widow 
did  not  afterwards  become  the  legal  representative 
of  the  testator,  and  another  pwty  has  obtained 
such  representation.  The  conseqaence  ia  that 
the  widow  might,  withoat  qaestion,  be  sned  as 
executrix  voti  forf."  Therefore  a  widow  acting 
withoat  anthority  may  be  sned  as  executrix  dk 
son  toH.  "  The  case,  in  the  present  instance,  is 
one  of  great  hardship  on  Mr.  Hewisb,  and  I  desired 
to  look  into  the  cases,  to  see  if  I  coald  avoid 
treating  him  as  execntor  (2e  »o»  Unti.  The  fact  that 
he  woud  be  liable  if  be  had  received  the  money, 
and  had  not  paid  it  over,  is  admitted  or  well 
established ;  and  if  that  be  so,  it  seems  to  follow 
looically  that  the  defendant  cannot  disoharge  him- 
auf,  except  paying  over  to  the  legal  personal 
representative  of  the  testator  the  money  which 
he  has  so  received.  Hewish  might  have  acted  in 
this  case  purely  in  a  ministerial  character,  as,  for 
example,  a  servant  might  have  acted  in  bringing 
or  removing  furniture  under  the  direction  of  his 
employer;  but  the  anthorities  clearly  show  that 
the  doctrine  that  the  possession  of  an  agent  is  the 
possession  of  a  prinoi[»l  has  no  application  to  the 
case  of  a  wrong-doer."  So  that  case  is  an  autho- 
rity to  show  that  Messrs.  Hunters  and  Co.,  having 
asaets  (as  they  admit)  more  than  sufficient  to  pay 
the  funeral  expenses  and  debts,  are  liable  to  be 
sued  as  executors  de  son  torL  Then  there  are  the 
two  cases  of  Oed^  v.  Tra^SL  and  JBotoiAsr  t.  Wai- 
Jan9.  In  Gfsi^e  t.  XVoOZ  the  pwtners  of  the 
exeoatw  were  debtors  to  the  estate.  Here  Messrs. 
Hnnters  and  Ca  are  debtors  to  the  estate ;  and 
they  and  the  exemitors  have  refused  to  pay  the 
debts,  "  althongh  frequently  requested  so  to  do." 
Sir  John  Leach  there  said  that  "  it  was  collusion 
on  the  part  of  the  execntor  if  a  stranger  retained 
assets  with  his  consent  and  approbation;  that 
this  bill  allied  that  all  the  partners  (of  whom  the 
executor  was  one)  retained  the  sums  remitted,  and 
claimed  to  be  entitled  to  retain  them;  that 
•those  circomstanees  amonnted  to  oollasion,  and 
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brought  the  case  within  the  exception  to  Uie 
general  rule,"  which  is,  that  yon  mav  sue.  where- 
there  ia  collusion,  or,  as  Lord  Eldon  laid  it 
down  in  Alsager  T.  Bowley,  where  there  ia  "  collu- 
sion, insolvency,  or  soma  special  case.".  Botoahw 
v.  Waikin$  shows  that  a  bill  for  an  account  wiU  lie 
against  the  ezeontor,  and  the  anrviving  partner  of 
the  testator  (who  has  received  assete),  althon^ 
cdlnsion  between  the  executor  and  tiie  surviving 
partner  is  neither  charged  nor  proved.  The  last 
case  cited  was  .Holland  t.  Prior.  That  case 
decided  that  in  a  suit  for  an  account  of  the  assets 
of  a  deoeseed  person,  the  personal  representative 
of  his  former  pwsonal  reprraentative  is  preperiy 
joined  as  a  co-defendant  with  his  continuing  or 
present  personal  represnntative.  [His  Lordship,, 
after  commenting  on  that  case,  continued] :  These 
cases  decide  that  a  person,  who  interferes  with 
the  assets  may  be  sued  as  an  execntor  da  son  tort. 
I  ought  to  mention  the  case  of  Webttttr  v.  Webeler, 
which  decides  that  the  Statute  of  Limitations 
applies  where  a  pwson  has  intfvmeddled  with- 
assets.  In  that  case  Lord  Cbancellor  Eldon 
allowed  the  plea,  becaose  the  defendant  migfafr 
have  been  sued  as  executor  de  mm  tort  His  Lord- 
ship admitted  **he  might  be  charged  as  executor 
da  «H»  tort,  if  it  was  prored  that  he  had  done  any 
act;  and  tAionglit  me  jntea  good  n|Xia  the  drcmm- 
stanoes  stated  m  the  uu ;  ooosidering  the  alleM- 
tion  upon  a  fair  constraotion  to  be,  that  the 
defendant  had  possesaed  himself  of  the  estate 
and  effects  of  thia  testator  previously  to  1792;  and. 
if  so,  an  account  might  have  been  brought  at  the 
moment ;  and,  consequently,  not  only  a  canse  of 
action,  but  an  opportunity  of  suing  arose  in  1792." 
On  these  grounds  I  thinx  that  the  statement  of 
claim  has  been  properly  delivered  before  probate.  It 
may  turn  out  tnat  there  is  no  debt  dne  to  the  plain- 
tifi ;  bn  t  Messrs.  Hnnters  and  Co.  have  thought  fit  to- 
defend  on  technical  groonds.  Upon  these  allegar 
tions  I  think  that  the  plaintiff,  finding  executors, 
who  have  not  proved  tne  will,  and  who,  so  fhr  as 
they  have  got  m  the  assets,  have  misapplied  tbem» 
was  perfecUy  justified  in  delivering  this  ststemoit 
of  claim  to  prevent  assets  in  Engluid  being  parted 
with  without  his  consent  If  Mmars.  Hunters  and 
Co.  have  no  daim  on  the  assets  in  their  hands,  it 
will  be  their  duly  to  hand  them  over  to  the  persons 
who  properly  represent  the  testator.  It  can  do 
them  no  harm  to  order  them  to  r^ain  these  assets 
until  the  debts  are  paid.  The  demurrer  will,  there- 
fore, be  overruled. 

Sditutors:  Kynatton  and  Qaaguet;  Hnnters, 
Oujotkin,  and  Co, 


OOMMOlir  PLEAS  DIVISION. 
Monday,  July  17. 
Monks  and  otheks  v.  Jacksoh  and  0THEas.(o) 

Municivcd  election — Delivery  of  nomination  paper 
—38  &  39  Vict.  e.  40  s.  1  suft-Mc*.  3, 4— 2a  Vial, 
c.  35  8.  8. 

The  provision  in  ihe  Municipal  Elections  Act  1875 
(3d  J-  39  Vici.  c.  40  «.  1  eub-eetd.  3),  that  nomina- 
tion pfrpera  ahaUba  delivered  to  the  town  dark  by 
ihe  candidate  himael/t  or  hia  propose  or  aaconder, 
ia  imperative,  not  diraetory,  and  the  paper  vaut 
be  delivei-ed  by  the  eandidaie,  or  propoear  or 
seconder,  perBonalli/. 

~(a)  B^wUd  bj  i\  O.  HfitaiHB,  Sai^  »i^t«-»t-I«T. 
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TJiere^ore,  vfl^ere  petitionm't  nomituUum  papgr  trcw 

delivered  by  an  agent, 
Seld,  that  an  ohjeetion  io  (he  nomtntUion  paper 

vjoa  rightly  allowed. 
The  petitioners  petitioned  against  tbe  retnm  of 
the  respondents  as  conncillors  for  the  several 
wards  of  the  borongh  a£  Wigan.  Bt  order  of 
QuAiH,  J.,  a  speoial  case  was  stated,  woicb,  so  for 
aa  it  is  material  to  the  pcnnt  decided  by  the  court, 
was  as  fbUows  : 

1.  Tbeinanioipa1boronghofWigan,intheconnty 
of  Lancaster,  oomprises  wards  as  follows,  that  is  to 
t»y,  No.  l,or8choW  Ward;  No.  2,  or  St  George's 
"Ward  J  No.  3,  or  Qneen-Btrcet  Ward  ;  No.  4,  or 
Swinley  Ward;  and  No.  5,  or  All  Saints'  Ward. 
Each  of  tbe  said  wards  is  entitled  at  the  ordinarr 
nmnicipal  elections  holdeu  on  the  1st  Nov.  in  each 
year,  to  be  represented  by  two  councillors  to  bo 
then  elected  by  the  daly  qnaliiied  harnesses. 

2.  In  1875  the  town  clerk  of  the  said  borongh, 
pursuant  to  the  statute  38  &  39  Tict.  a.  iO,  duly 
and  in  due  time  gave  public  notice  that  the  last 
day  for  delivering  nomination  p^>ers  for  the 
nomiiiatioa  of  oandtdates  at  the  then  ensaing 
eteodon  ot  conneillOTS*  was  Friday  the  22Dd  Oct. 
1876. 

3.  Upon  tbe  raid  22nd  of  OoL  in  due  time  nomi- 
nation papers  nominating  the  respective  petitioners 
as  cau^idates  respectively  for  the  respective  wards 
in  the  said  petition  mentioned,  were  delivered  to 
thesaidtown  clerk  one  Thomas  Scott,  being  then 
tbe  agent  of  the  said  petitioners  and  their  reapeo- 
tive  proposers  and  secondcn*,  authorised  by  toem 
in  that  behalf;  but  the  said  nomination  papers 
were  not  otherwise  delivered  to  the  said  clerk  by 
the  respective  petitioners,  or  their  proposers  or 
seconders  respectively. 

4.  The  Raid  town  clerk  forthwith,  on  the  same 
day»  sent  notices  to  the  petitioners  that  thoy  hod 
been  nominated.  .  .  . 

7.  The  mayor  of  the  sud  borongh,  under  the 
said  Act  of  Parliament  in  that  belulf,  appointed 
tbe  23rd  day  of  Oct.  aforesiud,  between  the  hoars 
of  two  and  lonr  oi  the  dock  in  the  afternoon,  for 
the  reception  of  any  objections  to  nomination 
papers,  and  the  said  mayor  attended  ....  for  the 
purpose  of  bearing  and  deciding  upon  any  objec- 
tions that  might  be  made  to  any  nomination 
paper^  .  .  .  The  respondent,  Peter  Jackson,  de- 
livered to  the  said  mayor  an  objection  in  writing 
to  the  nomination  paper  of  the  petitioner,  Elisba 
Hodkinson  Honks.  .  .  .  The  said  mayor  received 
tbe  said  objection,  and  proceeded  to  hear  and  ad- 
judicate upon  the  same.  .  .  . 

8.  Copies  of  the  said  objections  in  writing  are 
annexed  hereto,  and  are  to  be  taken  as  part  of  this 
case.  The  nambers  in  the  margin  hare  been  in- 
serted for  the  purposes  of  this  case. 

9.  The  stud  ma^or  reduced  to  writing  his  deci- 
wons  in  the  premises  and  copies  of  sn^  written 
dedsions  are  annexed  hereto,  and  are  to  bo  taken 
as  part  of  this  case. 

10.  The  said  mayor  afterwards  duly,  by  pnblio 
notice  in  that  behalf,  declared  the  respective 
respondents  to  hare  been  respectively  retamed  as 
councillors  tar  the  said  borongh,  and  the  respon- 
dents hare  since  acted,  and  claim  to  act,  as  such 
conncillors.  .  .  . 

12.  The  conrt  to  hare  power  to  draw  inferences 
of  fact. 

I'i.  The  petitioners  are  to  he  at  liberty,  on  the 
argnrocnt  of  this  case  to  contend  that  the  mayor 
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had  no  power  to  decide  upon  or  to  allow  the  said 
grounds  of  objection  numbered  5,  and  that  the 
respondents  cannot  on  these  petitions  raise  the 
question  whether  such  objections  are  good. 

The  questions  for  the  opinion  of  the  court  (so 
far  as  material  here)  were  as  follows : —  .... 

3.  Whether  the  nod  deoiaiona  of  tha  sud 
mayor  were  erroneoas  and  ongb  t  to  be  reversed. 

4.  Whether  the  respondenta  were  respeotivalj 
dnly  elected. 

^e  oonrt  to  make  snoh  order  in  tbe  premises 
and  in  the  matters  of  the  said  petition  aa  to  the 
conrt  ma^  seem  right. 

Tbe  objection  of  the  respondent  Petra*  Ja<*k8on 
to  the  nomination  paper  of  the  petitioner,  Elisha 
Hodkinnon  Monks,  was  msde  on  several  f^ronnds, 
of  which  the  following  alone  is  here  material : 

5.  That  such  paper  writing  was  not  delivered  by 
the  said  Elisha  Hodkinson  Monks  himself,  or  hts 
proposer  or  seconder,  to  the  town  clerk  of  the  said 
borough  seven  days  at  least  before  the  said  day  of 
election,  excluding  Snndays,  and  before  five  o'clock 
in  the  afternoon  ot  Frioa^,  the  22ad  OcL  1875, 
sOch  last-mantiotted  day  being  the  last  day  upon, 
and  fire  o'clock  in  tbe  afternoon  of  the  same  dw 
being  the  time  or  honr  before  which,  by  law,  snoh 
paper  writing  oagfat  to  hare  been  deUvered  to  the 
said  town  olerk  at  or  for  the  said  election." 

Tbe  decision  cl  the  Ibyor  on  this  objection  was 
88  follows : 

"  I,  the  nudersigned  mayor  of  this  bordhi^,  do 
hereby  allow  the  objection  of  Mr.  Peter  Jackson  to 
the  nomination  paper  of  Mr.  Elisha  Hodkinson 
Monks  for  No.  1  or  Scholes*  Ward. 

James  Burbows,  Mhyor." 

The  fallowing  are  the  clauses  on  which  the 
decision  turned : 

88  A  39  Tiot.  a.  40  (UaDldpal  Eleotions  Aot  1875),  s.  I, 
■ub-aeot.  8,  "£mj  nomination  paper  aab«orib«d  M 
afarouid  ■ball  b«  delirered  hf  the  oandidata  hitnaslf,  or 
hia  proposer,  or  aeooDder,  to  tbe  town  olerk  seven  Amym 
at  leut  before  the  daj  of  elootiou,  and  before  five  o'olook 
in  tbe  aftemoon  of  the  last  day  on  wbioh  aoy  snoh 
nonination  paper  may  by  law  be  asUvei«d."  .  .  . 

Sab-aeot.  4:  Sect  8  of  the  Aot  98  Tiet.  o.  35,  "  so  far 
aa  the  aamo  is  bow  in  foroe  shall  apply  to  nomiMttoBs  of 
ooanoillora,  aaditera,  and  assessors  dnlj  saads  aad 
aUow»d  under  thia  Aot." 

22  Viot.  0.  35,  s.  8 :  "  At  any  eleotitm  of  ocmndllor*  to 
be  hflld  for  any  boroiuh  or  ward  :  (1)  U  ths  nnmbsr  of 
peraooe  so  nominated  shall  exceed  tbe  nniDber  to  ba 
elected,  the  ooanoillora  to  be  eleoted  ahall  be  eleotsd  from 
the  persona  so  nominated,  and  from  them  only,'.' 

M'lntijre,  Q.C.  {Bigliam  and  W.  Hardy  with 
him),  for  tbe  petitioners. — It  must  be  conceded 
that  if  the  filth  objection  to  the  nomination  paper 
of  tbe  petitioner  Monks  can  be  sustained  the  peti- 
tioners cannot  succeed.  But  it  is  not  really  an 
objection  to  a  nomination  paper,  and  therefore 
ought  not  to  bare  come  before  the  mayor,  and 
cannot  be  entertained  b^  the  court  on  appeal 
from  tho  mayor's  decision.  [Lord  Colb&iogs, 
C.J.,  referred  to  NoriheoU  r.  Pulsford  (L-  Bep.  10. 
C.  P.  476 ;  4i  L.  J.  217,  C.  P. ;  32  L.  T.  Bep.  N.  a 
602).]  The  first  clause  of  38  &  39  Vict.  c.  40,  s.  1, 
sub-sect.  3,  is  directory  only,  not  imperative.  [Lord 
Coleridge,  C.J.— Howes  t.  Tamer  {ante,  p.  68), 
shows  that  it  is  imperative.]  The  words,  "  sfaatl 
be  delivered  by  the  candidate  himself,"  only 
means  that  the  candidate  or  his  proposer  or 
seconder  shall  see  that  tbe  paper  is  delirerod,  bnt 
they  need  not  do  so  with  their  own  hands;  de- 
lirery  by  an  authorised  agent  is  sufficifiut.  35  &  36 
Yict.  0.  60,  8. 15,  sub-sect.  9,  whieh  allows  the  re- 
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spondent  to  give  evidence  that  the  petitioner  was 
not  doly  elected,  onlj  af^iUes  where  the  office  is 
olaimea  irf  Uie  petition,  which  is  not  the  ease 
faere. 

,  MeneheU  Q.  C.  {OhandoM  Leigh  and  Oeary  with 
him),  for  the  respondents.— By  38  &  39  Yiot.  o.  40 
s.  1,  BDb*8.  4,  22  Yict.  o.  35  a.  8,  applies  to  these 
elections,  and  the  words  "  so  nominated/'  in  that 
eeetion,  most  mean  nominated  in  the  manner 
diieotedby  38  A  39Yieb  e.  40,  s.  1,  sab-a.  3.  [He 
ma  stopped  by  the  court] 

Lord  GomiDGB,  C.  J. — I  am  of  o|»nion  that 
onr  Jodgment  ought  to  be  for  tixo  respondents. 
Mr.  jTIntTTO  has  very  fairly  admitted  that  if  one 
point  ia  deteided  against  htm  it  becomes  nselen  to 
discDss  the  others,  beoanse  in  that  ease  the 
election  of  the  respondents  cannot  be  questioned. 
38  ft  39  Yict.  c.  40,  s.  1,  sab-n.  3.  directs  that 
eveiy  nomination  paper  shall  be  ddivered  by  the 
candidate  himself  or  his  proposer  or  seoonder  to 
the  town  clerk,  seven  days  at  least  before  the  day 
of  election,  and  before  five  o'clock  in  the  afternoon 
oi  the  last  day  on  which  any  such  nomina- 
tion paper  may  by  law  be  delivered.  The 
petUioners  were  persons  who  complained  of 
the  way  in  which  the  election  was  condncted, 
becanse  they  were  nominated  as  candidates, 
and  yet  they  'were  prevented,  from  going  to 
the  polL  It  is  trae  that  th^  were  not  prevented 
by  any  objection  to  the  ddivery  of  a  nomination 
pmer ;  bat  still  they  have  qnestioned  the  dection, 
and  we  have  to  determine  if  the  respondents  are 
doly  elected.  Fsrafici^ph  3  of  the  case  states  that 
"n^on  the  said  22nd  day  of  Oct.  in  dne  time  nomi- 
natioa  p^>en  nominating  the  respective  peti- 
tioners as  candidates  respectively  for  the  respec- 
tive wards  in  the  said  petitions  mentioned  were 
delivered  to  the  said  town  clerk  by  one  Thomas 
Soott,  being  then  the  agent  of  the  8«d  petitioners 
and  their  respective  proposers  and  seconders, 
anthorised  by  them  in  that  behalf,  bnt  the  said 
nomination  papers  were  not  otherwise  delivered  to 
the  said  derk  1^  the  respective  petitioners  or 
their  proposers  or  seconders  respeotivdy."  The 

oase^  tiierefore,  shows  that  the  petitioners  were  not 
dnly  mnninated,  and  had  no  right  to  so  to  the 
poll,  and  if  th^  had  been  dectod  their  dection 
most  have  been  set  aside.  I  am  clearly  of 
opinion  that  the  first  part  of  snb-sect.  3  of 
38  ft  89  Yict.  0.  40,  s.  1,  is  imperative,  and 
not  merely  directory;  and  there  is  also  the 
section  to  which  "Mr.  Herschell  very  properly 
cfdled  attention,  22  Yict.  c.  35,  s.  8,  incorporated 
by  38  and  39  Yict.  c.  40,  s.  1,  sab-s.  4,  by  which, 
if  the  number  of  persons  nominated  exceed  the 
number  to  be  elected,  the  conncillors  shall  be 
elected  from  the  peraons  so  nominated,  and  from 
them  only.  Therefore,  if  these  petitioners  were 
not  doly  nominated  it  was  the  dntv  of  the  mayor 
to  declare  that  they  itere  not  entitled  to  go  to  the 
poll.  It  appears  on  the  face  of  the  case  that  the 
petitioners  were  not  duly  nominated,  and  therefore 
there  is  no  ground  to  question  the  dection  of  the 
reniondents,  and  onr  judgment  must  be  for  them. 

Abchibald,  J. — I  am  uiorongfaly  of  the  same 
opinion.  The  facts  show  that  the  petitioners  were 
not  entitled  to  go  to  the  poll.  38  ft  39  Yict.  c.  40, 
B.  1,  snb-s.  3,  provides  that  "Every  nomination 
paper  snbsoribed  as  aforesaid  shall  be  delivered  by 
the  candidate  himself,  or  bis  proposer  or  seconder, 
to  the  town  clerk,"  &c.  How  the  statute  coald 
more  dearly  indicate  that  the  candicate  himself. 
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or  his  proposer  or  seoonder,  mast  ddiver  the  nomi- 
nation  paper  I  cannot  conceive.  It  is  dear  that  it 
was  not  intended  that  the  paper  shonld  be  de- 
livered by  an  ^nt  or  any  other  person. .  This 
being  so  the  petitioners  were  not  qualified,  and  on 
this  short  ground  I  am  of  opinion  that  judgment 
shoald  be  for  the  respondents. 

Judgmewtfor  (he  reepondeats. 
Solidtors  for  the  petitioners,  OhAstart  Urmhart, 
Jfoy&aw,  and  Holdm,  for  Darlington  and  Sont, 
Winn. 

soiioiton  for  the  respondents,  MorrU,  AUm,  and 
Carter, 


FBOBATS,  DIYOBCE,  AND  ABUIBALTY 
DIYI8I0N. 
ADHQEALTT  BU8INB8S. 
Mardh  13  and  15,  1876. 
(Before  the  Bight  Eon.  Sir  B.  pHiLLnam.) 
Caeoo  eas  ScHiLLER.(a) 
Life  taha^e — Cargo — Separately  talved — LidbUUy 
to  pay  hfe  $alvaga — Merchant  Shipping  Act  1854, 
Me«.458. 

Where  life  aaloage  i»  perfortned,  ocarqo,  aubaequotMg 
enlued  and  (w  nersons  wfco%  Auiinet  Jnm  tSe 
life  Bolvore,  w  lio&Ie  to  eonbriintte  towardt  ihe 
poymsiU  of  ihfl  reward  due  to  the  life  tahoort 
muter  <&6  provitione  of  the  Merchant  ShippUtg 
Act  1854,  eeet.  458. 
This  was  an  action  in  rem  instiLuted  on  behalf  of 
the  owners,  masters,  and  crews  of  the  pilot  cutter 
Rapid  and  the  boats  0.  and  M.,  Qv.iaeore,  and 
Svaift,  against  the  cargo  of  the  late  German  steam- 
ship SchiUer,  to  recover  salvage  reward  for  ser- 
vices rendered  to  the  lives  of  the  passengers  of 
that  vessel. 

The  Rapid  was  a  pilot  cutter  belonging  to  the 
Island  of  Brvher,  one  of  the  Scilly  Islwids,  was  of 
the  valne  of  ^001.,  and  at  the  time  of  the  services 
was  manned  by  a  crew  of  eight  baada.  The  O. 
and  if.  was  a  six-oared  gig  belonging  to  the 
Island  of  St.  Agnes,  cme  of  the  Sdlly  Isluids,  and 
at  the  time  oi  the  servicee  was  manned  by  a  orew 
of  six  hai^  including  a  licensed  Trinitv  pilot. 
The  Ot^neore  was  also  a  Bix-ow«d  gig  belonging 
to  the  Island  of  St.  Agnes,  and  was  manned  ^  a 
crew  of  seven  hands.  The  Swift  was  a  boat  also 
belonging  to  the  Island  of  St.  Agnes,  and  was 
manned  by  a  crew  of  four  hands. 

The  Schiller  went  ashore  on  the  Betarrier 
reef,  which  is  about  three  miles  and  a  quarter 
west  of  the  Island  of  St.  Agnes,  and  about 
two  miles  and  three-quarters  west  and  by 
south  of  the  Island  of  Annett.  The  services  were 
rendered  during  the  morning  of  the  8th  Sfay 
1876,  and  daring  a  dense  fog.  The  £fu>?/i!  picked 
np  one  passenger  from  the  Sdhtller'a  Hteboat, 
which  was  discovered  foU  of  water  in  Smith's 
Sound;  the  Rapid  picked  ap  two  men  between 
the  rodcs  of  Hindto  and  ICinoaiio ;  the  0.  and  M, 
discovwed  the  Schiller  herself,  and  picked  up  flrom 
spars  and  wreckage  five  men ;  the  Otansorv  also 
got  to  the  Schiller  and  picked  up  two  men  from 
among  the  wreckage;  all  these  men  were  got 
ashore  and  saved.  The  0.  and  M.,  after  taking  the 
men  she  picked  np  ashore,  got  a  steamboat  that 
was  going  to  Penzance  to  go  to  the  wreck.  The 
steamboat  took  the  lifeboat  and  the  0.  and  M.  in 
tow,  and  proceeded  to  the  Schiller,  the  Triui^ 
pilot,  from  the  0.  and  M.  being  on  board  the  ateam- 
(a)  B«p)rt«d  br  Jamu  F,  AtrixALL,  Eaqn  £Uttris:w-ftUiair. 
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boat.  The  0.  and  M.  was  damaged  before  getting 
to  the  ScAtUer  tUe  second  time^  and  had  to  pat  back, 
bat  the  steamboat  and  lifeboat  want  on  Mid  saTed 
more  lives.  The  Guituvre  also  sent  sooie  flshinBr 
boats  to  theJScJu7Z«r,and  these  saved  more  livea.  All 
theperBons  saved  were  taken  ashcnre  by  the  persona 
who  picked  them  np,  and  were  landed  either  in 
tiie  Island  of  St.  Agnes  or  St  Mary's.  The  plain- 
tiffl  alleged  that  during  the  services  the  weather 
was  very  bad,  the  sea  ronning  very  high,  and  that 
the  services  were  rendered  at  great  risk  to  l^e 
plaints.  A  small  portion  only  of  the  stores  and 
null  of  the  Schiller  ere  saved,  bat  large  portions  of 
her  cargo,  mainly  specie,  to  the  value  of  40,000Z., 
were  saved.  The  above  facts  and  others  appear- 
ing in  the  judgment  were  fally  set  oat  in  the 
statement  of  claim  in  twenty-two  paragraphs. 

The  cargo  proceeded  against  was  not  nor  was 
any  part  o£  it  saved  by  the  plaintifij,  nor  was  it 
saved  for  a  considerable  time  after  the  services 
rendered  by  ^e  plaintiffs.  The  defendants*  (the 
owners  of  the  specie  saved)  statonent  waa  as 
ftdlows: 

1.  The  dafandants  adnut  tbs  strtsouats  of  fiwt  in 
AxtifileB  1  to  28,  bMlustve  of  «bf  ststnMBt  of  olaiBB. 

2.  The  servioM  of  the  plainttfls  to  the  passsagars  of 
ths  BMUsr  irtn  xaud«nd  at  soma  risk  to  tiMBualvw, 
bat  Dot  at  ^eat  risk,  as  allsfed. 

8.  The  aiiA  Msssogsn  van  not  tha  owners  of  tha 
«azfo  prooMdea  sg^nst  fai  this  aotfaw,  sad  tta  pUintiffs 
zeniMrsd  no  MrrioAi  to  and  did  not  atteaipt  to  sars  the 
said  oscp>  or  ths  owners  thsreof.  Snoh  cargo  was  lavsd 
madm  tbs  oiraBmstaiuMs  in  tbs  next  aitiels  msnttoBsd. 

4  SoBM  tfana  af  tar  the  wrsnk  of  ths  SdMIsr.  aad  aftw 
tta  vessel  was  parWaHj  Iwoksn  m,  and  wUk  hsr  esan 
had  Bimk  in  deep  water,  snd  had  Dean  abandoned  hy  ul 
oonosRied,  the  dHandsDtB  determined  to  endesTOQT  to  raise 
six  iMsr^  nt  gp9dm  beloiviag  to  ihom,  sod  wldoh  mn 
known  to  be  in  tiis  vessel's  hold.  Ths  defendants  there- 
■pon  sagsged  a  staff  of  divers  sad  woAman,  and  worked 
for  Bwny  weeks  at  gresi  sxpenssi  sod  with  grsat  on- 
esTtsinty  as  to  the  snooess  of  their  operatioiis.  Ihiring 
fliis  time,  and  so  long  as  it  reraaiaed  donbtfal  whether 
tiis  operations  would  not  be  altogether  unprofitable,  the 
plaintiffa  did  not  profess  to  be  inteiested,  or  to  hsvs  a 
elaim  sgsinst  the  cargo  in  raspeot  of  wUah  the  opera- 
tions were  prooeeding. 

5.  After  nuunj  weeks  of  Dncnoosssfal  and  nnreraune- 
xative  operations,  the  defendants  snooeeded  in  raisisg 
fonr  of  the  barrels  of  specie  ud  a  portaon  at  the  oan- 
tento  of  another  barrel,  oC  the  totsl  vslne  of  40,0001.,  and 
the  specie  so  saved  was  oonvaysd  to  Penzaooe.  This 
S|Mois  is  tlie  oai^  prooeeded  against  in  this  setion. 

6.  Aftsr  the  arrival  of  the  specie  at  Penuaoe,  the 
plaintiffb  wars  indaoed  hf  persons  who  fasd  taken  no 
part  in  the  sbIt^  saxvioss  to  pat  forward  the  olmim 
imA»  in  this  action,  sad  they  oonsented  to  do  no  apon 
bsint  indesani&ed  sgainst  liabihtr  for  ooato,  end  uiis 
action  is  being  prosaeatsd  in  the  plaintiffs'  name  onder 
BOoh  indeuni^. 

7.  Upon  the  arrival  of  the  specie  at  Fensaaee,  it  was 
amestsd  in  two  distinct  actions  by  or  in  ths  names 
of  esrtsin  of  the  plsintiffs  in  the  prossnt  ecmsdidatad 
actions,  and  a  third  action  was  anerwards  institated 
against  it  on  behalf  of  tha  said  plaiotifls.  The 
actions  were  all  oommenoed  hr  the  instmotitms  ai  the 
ssme  person  sating  or  professing  to  act  aa  agent  for  the 
plaistafls,  and  through  ths  same  solictor,  and  the  olaim 
of  the  plaintiffs  might  or  ought  to  have  been  patforwazd, 
if  at  aU,  in  one  aofaon. 

8.  NnmeronapcatioDS<rfthe5cfciUtfr,aadof  hsr  tackle, 
^tpsnl,  and  foniitaro  had  been  savsa  and  rseovsrsd  bj 
paacms  other  than  the  dtfendaato  pxinr  to  the  com* 
menoament  of  these  aotbtts,  bat  the  plaintiffs  made  no 
attempt  to  enforoe  a  olaim  against  snoh  property. 

9.  The  plaintiffs  rsapeotive^  have  reoeivea  or  sis 
sntitled  to  receive,  and  can  npcn  appHeation  reouve,  from 
the  passengers  to  whom  they  rendersd  ths  said  servioes, 
and  &om  the  owners  of  the  SchUltr,  and  from  the  Glermaa 
Government,  amole  remnneralaon  (or  their  said  servioes. 

10.  The  SchilUr  at  the  time  of  her  loss  was  a  Of  rmaa 


aUp,  salUnw  mder  tbs  Oermsa  flag,  and  tte  law  of 
Oenuu^  the  sUy  aad  the  owners  ttiseeirf,  mad  Aa  paa. 
ssngsrs  themselves,  are  liable  for  the  remaumtioa  <if 
the  services  in  the  statement  of  olaim  mentioned,  aad 
the  defendants  ae  owners  of  the  oargo  on  bond  tiw  M» 
ate  not  in_  tine  dreanutsaees  aforaaaid  liabla  for  saA 
rsmaastafacn. 

The  plaintiffs*  reply  was,  so  for  as  materia],  as- 

follows : 

1.  It  is  not  tone,  as  statsd  in  ths  fourth  paiagmih  ef 
the  statement  of  defenee,  that  daring  the  tfaae  wttma 
moitioned  the  plaintiffs  ^d  net  profsss  to  be  iatseastod 
in,  or  to  have  a  daim  against,  ths  oa^  thamn  mbi- 

tioned- 

2.  Hie  several  allegations  m  ihs  sixUi  pangrs^  sm 
nntrns.  Xt  la  fnrtiier  vntme,  as  etatsd  in  the  Musath 
paragraph,  thai  the  actiona  theiein  Tsentigwad  wsaa  aQ 
conmenoea  hj  the  Instoaetions  of  tha  aama  pssaaa,  ar 
that  the  olaim  of  tbs  plsintiiBB  ni|^t  or  onght  to  ham 
been  put  forward  in  one  action,  ^e  oosteof  tiie  wparato 
institations  <^  the  two  snito  aad  aotioa  are  trifling.  "Ae 
several  aUsptions  in  pamgraphs  6  aad  7  are  imaiateiiil 

SL  IttsBottenstMaBrpartiawaf  tiMSeMU«r,srtf 
hsr  tadd^  aopsial,  or  fanitaFs,  wUoh  were  sr  an  «f 
any  aw^^ohuila  vala^  had  or  have  basa  aarad  or 
rseovered. 

4.  It  U  tras,  aa  stated  hi  paragraph  10,  that  m 
Bekiller  was  at  the  time  of  hsr  uas  a  flsi  laa  ii  Mp, 
sailing  aadar  the  Oermaa  flag,  bat  with  this  aasapHsar 
tbs  sevsnl  aUasatiaaa  in  passgraphs  9  and  M  M  aa- 

true. 

5.  At  ths  tinw  of  ths  rendering  of  the  ssrvioss  stotadia 
the  statoment  of  claim,  the  SeMiter  was  a  ship  strsadsi 
ot  in  distnss  on  the  shn*  of  a  sea  tidal  water  sitaato 
within  ths  Uodta  of  the  Vnltsd  Sngdae^  aad  Oa  awiess 
BO  stated  w«a  iwdsaad  whaQy  e>  ta  pact  ta  BriHsh 
waters. 

From  an  affidavit  filed  by  the  plaintiffs  in 
anawor  to  intaroflntoiiea  administered  to  them 
on  behalf  of  tha  dmndBiita,it  appeHed  ihat  tte 
cnrw  o£  tha  0.  amd  M.  reoeived  7oL  fimm  thra 
<^the  fiveperaona  aavadl^^tboat;  thatnmeot 
the  other  powma  saved  paid  the  plaintifia  any* 
thing ;  no  daim  other  than  theae  acdoaa  haA  ban 
made  upon  tbe  peraona  aaved  or  the  ownera  of  tiw 
ScAtUer;  that  the  crews  of  0.  (uuIJf.  and  Quinmrt 
sent  in  a  statwient  by  way  of  potation  to  the 
G^erman  Government  and  also  to  the  Board  of 
Tnde,  bat  no  reply  thereto  waa  reoMved  befim 
the  institution  of  these  actions ;  that  the  crew  di 
tbe  Bwifi  aecwted  as  a  present  fnmi  German 
Government  toe  sum  of  II.  per  head  withoiu 
prejndioe  to  their  present  claim ;  sad  that,  save  as 
aforesaid,  no  other  soma  bad  boML  reo^ved  by  tha 
plaintifEs  fhr  the  servieea  proceeded  for  in  tbsse 
actions. 

March  13, 1876.— The  AdmiraUxj  Advocate  (Dr. 
Deane,  Q.C.)  and  IT.  0.  F.  Phittimore,  for  the  plsin- 
tiff. — The  facts  are  admitted,  and  the  only  qnestionis 
the  case  is  whether  the  pUuntiff  8  uan  by  law  recover 
reward  tor  salvagpe  ol  life.   The  right  arises  mdv 
the  Herohant  Shipping  Acts.  £!ven  if  &b  BdtSBer 
nan  be  aaid  to  have  been  wrecked  outside  <tf 
British  waters,  the  plaintifEs  performed  part  ol 
their  service  within  British  waters  by  takmg  the 
persons  rescued  to  and  landing  them  on  Ibeislaiids 
of  St.  Agoea  and  St.  Kary.   The  first  case  on  the 
point  is  The  Johannes  (Lush.  182;  3  L.  ^Bep. 
N.  8.  757 ;  1  Mar.  Law  Gas.  O.  S.  24),  whereJt^ 
held  in  1860  that  the  Court  of  Admiralty  had 
original  jurisdiction  over  life  salvage,  and  tbat<  the 
Merchant  Shipping  Act  18&4,  s.  458  only  gaTe 
jurisdiction  over  life  salvage  rendered  within  the 
limits  of  the  United  Kingdom.   In  the  following 
year  the  Admiralty  Court  Act  (24  Vict.  c.  10) 
s.  9,  extended  the  provisions  of  the  Merchant 
Shipping  Act  "to  the  Sal'^^  of  life ^ from  an^^ 
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British  ship  or  boat,  wheresoeTerthe  aervioeH  may 
bftve  been  rendered,  and  &ota  any  fordgn  ship  or 
boftii,  iriiwe  the  amrioas  barn  been  rendered  wholly 
<tr  in  }nrt  in  British  waters.**  Henoe  tliere  is 
dearly  inrisdietion.  In  TkeFumUer  (Bro.  ft  Lnsh. 
341;  iaL.T.Bep.  If.  S.  699;  2  Har.  Iaw  Gas. 
0«  S.  39, 177)  it  was  held  that  paaaengers  most  be 
taken  as  *'beloDgiiiff  to  sosn  ship  within  the 
458th  section  of  the  Marchant.  Shipping  Act  1854 
In  The  WiOem  HI.  (L.  Bep.  3  Adm.  &  £00.  487; 
25  L.  T.  Bep.  N.  S.  386  ;  1  Asp.  Mar.  Law  Cm. 
129)  the  aervioes  were  rendered  wholly  ontside 
British  waters,  and  it  was  held  Uiat  the  pluntiffs 
■coold  not  recover  for  life  salnge  against  the  ship 
And  oaigo. 

SuU,  Q.O.  uid  Lodae,  for  the  defendants.— It  is 
anadmittedfoct  that  tho  plaintifEs  made  no  attempt 
<io  save  the  vessel  or  cargo.  In  The  Fmiiier{'ubi  sup.) 
there  was  a  joint  salvaoe  of  ship,  cargo,  and  lives 
4if  omr  and  passengers  the  same  suTOTB.  Here 
-the  aervioes  rendered  were  wholly  separate  from 
thoae  anfaseqnoitly  rendered  to  ship  and  cargo. 
The  cargo  now  i«oceeded  against  was  got  up 
«ome  time  afterwards  by  a  wholly  distinct  "feet  of 
perstms.  [Sir  B.  Philluobe. — By  the  Merohaot 
Shipping  Act  1854^  s.  458,  salvage  is  payable 
for  "assisting  sadh.  ship  or  boat;"  for  "saving 
the  lives  of  the  perscms  belonging  to  snch 
ship  or  boot ;  "  and  for  "  saving  tike  cargo  or 
Apparel  of  such  ship  or  boat,  or  any  portion 
thereof,"  and  is  made  payable  "  by  the  owners  of 
snoh  ship  or  boat,  cargo,  apparel,  or  wreck,  to  the 
person  by  whom  such  servioes  or  any  of  them  are 
rendered."  Dr.  Lashington,  in  The  Fuailier  (ubi 
st^.),  says :  "  That  section  begins  by  defining  what 
constitates a  salvage  servioe;  it  states  three  special 
heads.  .  .  .  The  eeotiim  then  goes  on  to  declare, 
that  payment  shall  be  made  by  the  owner  of  the 
ship  orcargo  of  a  reasonable  amoant  of  lifo  aalvage. 
If  the  statnte  ended  tihere,  I  shonld  s^  the  effect 
<rf  it  was  simply  to  oonstitote  the  saving  of  life  to 
be  per  m  a  salvage  service,  and  to  leave  the  mode 
<^  payment  to  be  aocord^g  to  fwmer  practice ;  fen: 
I  cannot  find  an^  wtvda  in  this  section,  adequate 
to  effect  so  senoos  a  change  in  the  law,  as  to 
introduce  a  new  system  of  payment,  in  sabstitation 
of  the  ancient  rale  which,  where  life  was  saved 
together  with  ship  and  cargo  by  a  sinffle  sot  of 
salvors,  threw  upon  the  cargo  a  part  of  the  pro- 
portionate increase  of  the  salvage  reward.  The 
existing  grievance  was  not  the  mode  of  payment — 
charging  the  cargo  in  part — bat  the  abBeace,  in 
eome  cases,  of  aUpayment  for  life  salvage."  Does 
not  ^lat  passage  show  that  the  Mwohant  Shipping 
Aot  nukea  Ufe  salvage  <diargeable  apon  &eoargo, 
vhsther  saved  with,  the  lives  or  not?]  We 
Aobmtt  that  if  snoh  was  the  effect  of  the  dedsion 
it  mnsfe  have  been  givoi  without  considontion 
■of  the  4S9th  section  whioh,  provides  that "  udv- 
^ge  in  respect  of  the  preservation  of  life  or 
lives  of  any  person  or  persons  belonging  to  any 
snoh  ship  or  boat  as  aforesaid  shall  be  payable  by 
the  owners  of  snch  ship  or  boat  in  priority  to  aSi 
'Other  claims  for  salvage  ;  and  in  cases  where  such 
ship  or  boi^  is  destroyed,  or  where  the  value 
thereof  is  inanfficient,  after  payment  of  the  actual 
expenses  incorred,  to  pay  the  amoant  of  salvage 
-doe  in  respect  of  any  hfe  or  lives,  the  Board  of 
Trade  ms^,  in  its  discretion,  award  to  the  salvors 
of  each  lif^  or  lives' out  of  the  Mercantile  Marine 
Fund,  snoh  sum  or  sums  as  it  deems  fit."  This 
clearly  shows  that  the  intention  of  tiie  Act  was 
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that  life  salvage  should  only  be  payable  where  the 
persons  saved  are  identified  with  the  owners  of  the 
property  saved.  That  is  to  sav,  that  if  the 
whole  servioe  to  ship,  carao,  and  life  is  effected  at 
onoe,  the  whole  fond  shoidd  contribnte,  but  if  only 
the  Uvesace  saved  and  no  salvage  to  ship  or  cargo 
rendered  until  a  later  period,  the  ship  only  should 
be  liable  to  pey  the  reward  for  the  salvage  life. 
The  cargo  here  was  got  up  not  hj  salvors,  but  1^ 
the  owners  of  the  cai^  itself  and  cannot  be 
identified  in  any  my  with  the  salvage  to  life  or 
the  persons  saved.  If  the  ship  was  not  snfiicient, 
the  plaintiffs  should  have  obtained  reward  from 
the  Board  of  Trade.  The  plaintiffs  have  accepted 
reward  in  respect  of  the  services  rendered. 

The  Admiralty  Advocate  in  reply.— In  The  Cairo 
(L.  Bep.  4  Adm.  Ecc  58 ;  2  Asp.  Mar.  Law  Cas. 
257)  reward  for  salv^e  to  life  was  giv^  although 
no  servioes  were  rendered  to  ship  and  cargo  at  wa 
time  of  the  life  salvage^ 

Our.  ado.  viJi, 
Jtfare&  15,  1876.— Sir  Bobksi  Feillhio&e. — 
It  appears  that  oa  tite  7th  May  last  year,  shortly 
before  midnight,  the  plaintiffs  heard  the  whisne 
of  a  steamer  and  the  report  of  a  gun,  at  the  Island 
of  St.  Agnes.  At  tl^t  time  were  was  a  very- 
dense  fog  over  the  whole  of  the  Soill^  Islands. 
It  appears  that,  nevertheless,  sospecting  some 
vessel  might  be  in  danger,  the  crew  of  the 
0.  cmd  M.  started  from  the  Island  of  St.  Agnes 
towards  the  Western  Bocks.  The  weather  continued 
densely  thick,  with  fog,  the  wind  was  from  the  S.W., 
and  a  heavy  sea  was  ranniog  tbrongh  the  rocks  and 
breaking  over  the  sunken  ledges,  between  which 
the  boats  had  to  pass  before  they  could  get  out- 
side, to  such  an  eztwt  as  to  greatly  imperil  tha 
lives  of  those  on  board  tiiem.  The  facts,  X 
should  have  said,  are  all  admitted,  except  Utat 
the  great  danger  to  the  lira  of  the  salvora 
is  not  admitted;  as  to  tlus,  the  admissicm 
is  qualified,  for  it  is  said  that  at  this  time  there 
was  not  great  danger.  At  the  same  time,  it  is  a 
fact  that  the  fog  had  shut  oat  all  landmarks,  and* 
although  some  of  the  plaintiffs  were  Trinity  pilots^ 
they  found  great  dimoulty  in  making  their  way. 
One  of  the  men  on  the  Island  of  Bryher  saw  three 
spars  wash  on  shore  where  he  then  was,  and  about 
SIX  am.  he  saw  some  broken  deck  planks  floE^ing 
in  the  water.  He  immediately  Bommoned  the 
crew  of  the  Bapid,  who  got  her  under  weigh  and 
passed  down  the  channel  between  the  islands  of 
Sampson  and  Bryher.  The  scatemenc  of  claim  goes 
on  to  state  that  the  coxswain  of  the  Swifi,  being  on 
the  look  out  above  Smith's  Sonnd,  on  the  Islsnd  <3lt 
St.  Agnes,  saw  a  broken  ship's  lifeboat  drifting  to 
the  sonthward,  through  the  Sound,  with  acmiethmg 
dark  in  it,  which  he  could  not  distinguish  for  the 
fog.  He  immediately,  with  the  crew  of  the  Svoifl, 
launched  that  boat,  and  proceeded  as  ^t  as  possible 
in  the  direction  where  he  had  seen  the  lifeboat. 
They  saw  her  close  to  Baccaba,  and  rowing  up  to 
her,  found  she  belonged  to  the  SelUUer,  and  that 
there  was  lying  in  her  a  passenger  from  the' 
8<AiUer,  groaning,  benumbed  with  cold,  and  in  a 
very  weak  state.  The  lifeboat  was  very  much 
damaged,  one  half  of  her  port  side  brang  clean 
gone.  She  was  flimting  on  a  level  with  the  water, 
and  the  passenger  was  immersed  in  water,  except 
his  head  and  shoulders,  and  he  had  lost  all  power 
of  speech.  Having  got  him  on  board  the  Swiftt 
they  took  every  measoro  to  restore  him  to  anima- 
tion.  In  the  meanwhile,  the  other  boats,  B-tpih 

Digitized  by  VjiOOglC 


Oabao  m  Sceillis. 


THE  LAW  TIMES. 


[Sapt.  16. 187& 


Ash.] 


0.  and  M.,  and  GtUnevre,  vera  makinK  the  best 
of  their  way  to  the  wreck  (A  the  Sehukr.  They 
firab  went  to  the  Beef  of  Meledgen,  thenoe  to 
Oozregao,  Boseroan,  Boseveve,  and  Crebawithen, 
at  none  of  which  reefk  ooold  diey  discover  any- 
thing. Shortly  before  seven  a.ni.  the  crew  of  the 
Sapid,  which  was  then  reaching  in  towards 
Uinaltio,  heard  cries,  but  oould  see  no  one,  owing 
to  the  fog.  Their  atateinent  goes  on  to  show  that 
th^  went  in  the  direction  of  the  criies,  between 
the  rock  of  Mincarlo  and  Minalto,  tvhicb  is  a 
dan^rouB  channel,  and  tbere  tbey  saw  a  man 
floating  in  the  water,  whom  they  rescued,  and, 
going  on,  tbey  saw  another  man,  whom  they 
took  on  board.  It  appears  that  the  Bapid  made 
several  tacks  in  order  to  see  if  there  were  more 
men  in  tJie  water,  and  not  seeing  any,  and  finding 
the  men  they  had  got  out  required  care,  they 
rowed  to  St.  JSjot^'b  for  medical  asaistanoe,  and 
vhilat  80  proceediDg,  they  passed  qnantities  (tf 
faozM,  olotbeSf  and  tronks,  which  mej  cUd  not 
stop  to  pidc  np»bei^  anxiona  to  obtain  assistance 
&r  the  two  men.  Imoition  these  fiKita  because 
it  is  not  disputed  that  the  account  of  the  men  is 
aooorate.  On  the  whole,  the  plaintiffs  saved  ten 
UreBt  and  must  be  considered  as  having  indirectly 
Baved  more,  becaase  the  0.  and  M.  obtained  a 
steamer  which  was  going  to  Penzance,  and  the 
Quinevre  sent  word  of  the  distress  and  danger 
tiiat  the  SchiUer  was  in,  and  some  of  the  pas- 
sengers were  saved  and  got  on  board  the 
steamer  and  some  fishing  smacks.  Now,  a 
question  of  law  has  been  mised  with  respect 
to  these  services ;  and  it  has  been  said,  first  of 
all,  that  the  car^o  is  not  liable  to  pay  any, 
salvage  remuneiation  for  saving  the  lives  u  these 
persons.  It  is  admitted  that  no  part  of  the  cargo 
or  ship  was  saved;  but  the  olaim  was  rested 
exclnsiTely  and  entirely  npon  the  invserration  d 
bhman  lil&  The  question  ww,  it  was  admitted, 
discussed  in  The  Fueilier  {uhi  sup.);  both  in  the 
Bjgh  Court  of  Admiralty  (uid  in  the  Privy  Coun- 
cil, and  a  conclnsion  favourable  to  the  plaintiff 
was  arrived  at  in  both  courts.  The  case  is  reported 
in  3  Moore's  P.  C.  0.,  N.  8.  56,  where  Dr.  Lush- 
ington  is  reported  to  have  said :  Several 
questions  of  law  have  arisen  respecting  what  is 
called  life  salvage,  and  to  these  questions  I  will 
address  my  attention  before  considering  the 
particulw  facts  of  the  case.  First,  then,  as  to  the 
old  law  respecting  salvage  of  property — ^^e  law 
before  any  statute  was  passed  on  the  subject. 
There  is,  I  apprehend,  no  doubt  that  the  law  was, 
that  where  no  ship  or  cargo  bad  been  salved,  no 
im)perty  rescued  nrom  desbnction,  but  life  had 
been  saved  from  tiie  diip,  no  suit  for  aaln^^e 
reward  oonld  be  maintained.  One  reason  for  this 
state  of  ibe  law  was,  that  no  property  could  be 
arrested  applicable  to  the  purpose.  There  oonld 
be  no  proceeding  tn  rem,  the  ancient  foundation  of 
a  salv^e  suit.  It  is  trae  that  sometimes  an 
anomalons  case  did  arise,  where  one  set  of  nlvors 
exdusively  saved  life,  and  another,  wholly  distinct, 
salved  the  ship  and  cargo ;  but,  even  in  these  cir- 
cumstances, the  salvors  of  life  alone  could  not 
render  the  property  amooable  to  their  claim.  Then, 
as  to  the  cose  where  life  and  property  had  both 
been  salved  by  one  set  of  salvors,  it  was  the  prac- 
tice of  the  court  to  increase  the  amount  of  salvage 
which  would  have  been  given  if  property  only  bad 
been  saved,  and  such  doctrine  does,  I  tbink,  rest 
on  too  high  authority  to  be  doubted.  The  practice,  ' 
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too,  was  that  all  the  property  salved  should  pay  in 
Bufdi  increased  rate  of  suvage— tiie  ship,  the 
freag^t,  and  the  oai:go,  each  in  proportion  to  it» 
value.  Sttoh  being  the  state  of  the  law  uid  the 
practice  of  the  court,  a  question  arises— what  was 
the  grievance  which  required  the  interposition  of 
the  Legislature  P  That  grievance  cl^rly  was, 
that  persons  who  had  riskwl  their  own  lives,  per- 
haps, uid  salved  life  only,  or  with  so  little 
property  as  not  to  afford  the  payment  of  an. 
adequate  reward,  could  not  be  fastly  compensated. 
That  was  the  grievance  intended  to  be  remedied. 
No  doubt  the  leading  motive,  for  the  le^i^ative 
enactment  to  ramedy  this  grievance  was  to 
encourage  the  saving  of  life ;  but  there  was  a  sub- 
sidiary ground— the  encouragement  of  salvors 
generally,  fer  the  reward  of  life  salvage  operates 
as  a  farther  incentive  to  salvage  exertions.  This 
being  so,  it  would  be  reasonable  to  suppose, 
Aprtori,  that  Uie  remedy  given  hj  the  Legislature 
^roidd  be  commensurate  to  the  evil,  and  effect  no 
ftirthor  ohange."  Then  the  leamed  jn^  enters 
into  a  oonsideration  of  provisicms  in  uie  SCerdiaiit 
Shipping  Act  (17  &  18  Yiot.  c.  1(H),  ss.  458  and 
459,  and  he  oomes  to  a  conclusion  that  the 
cargo  was  clearly  liable  to  pay  the  life  salvaife. 
The  matter  was  aligned  on  the  pleadings  before 
the  Privy  Council,  and  I  had  the  honour  to  appear 
for  the  appellants,  and  Dr.  Deane  for  the  reaoon- 
denta.  The  question  was  very  fully  gone  into 
and  oonsiderea  in  the  Privy  Council,  and  Lord 
Chelmsford  delivered  the  judgment  and  said: 
"  The  general  role  as  to  the  parties  liable  to  pay 
salvage  is,  that  the  property  actually  benefited  is 
alone  chargeable  with  the  ulvage  recovered.  But 
this  rule  is  inapplicable  in  the  case  of  life  salvage, 
beoaose  it  is  dimoolt  to  imasine  a  case  where  me 
saving  of  the  lives  either  of  the  orew  or  oi  the 

Ciengmi  of  a  Teasel  in  distress  would  be  any 
efit  etidier  to  the  vessel  or  to  the  cargo.  The 
Legislature,  therefore,  could  not  have  intended  to 
enact  that  the  benefit  to  property  shonld  be  the 
criterion  of  the  liability  to  t^e  payment  of  life 
salvage.  All  that  seems  to  have  been  contem- 
plated is,  that  there  shonld  be  included  in  the 
entire  sum  payable  for  the  salvage  of  ahip  and 
cargo  a  distinct  award  for  the  preservation  of 
human  life."  Then  he  goes  into  the  question  of 
the  458th  section  of  the  Merchant  Shipping 
Act,  much  discussed  before  me,  uid  then 
says :  "  The  Legislature  seems  merely  to  have 
had  in  view  the  rewarding  at  a  higher  rate 
persons  whose  services  were  more  meritorious 
from  having  rescued  human  life  as  well  as  pro- 
l>ertj  from  peril,  and  almost  to  have  assumed  that 
the  lialuUty  to  fjie  salTsge  would  attach,  without 
any  disldnctioii,  npon  aU  the  owners  of  propraty 
exposed  to  the  oomnum  danger."  And  then» 
entering  into  a  oonsideration  of  the  4d8th  uid 
469th  sections  of  the  statute,  which  removed  ai^ 
doubt  which  the  previous  sections  created  upon 
this  point,  his  Lordship  oondnded  the  jud^fment 
b^  saying :  *'  The  olnect  of  the  Legislature  in  tho 
different  sections  referred  to  seems  to  have  been 
to  give  a  legislative  sanction  to  the  practice  of  the 
Court  of  Admiralty  of  indirectly  rewarding  salvors 
for  the  DT-eservation  of  human  life  by  allowing  the 
value  of  their  services  to  be  made  the  subject  of  a 
distinct  estimate,  bat  without  intending  to  fix  the 
responsibility  of  payment  upon  one  class  of  owners  ■ 
of  property  involved  in  the  oommou  peril  more 
thui  on  another."  Now,  it  has  beeq  contended,  aa 
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I  hsn  slread;  observed,  that  tfaeae  jndgnieiits  are 
errooeoas,  and  should  be  reeosiBidered,  and  would, 
perhaps,  be  reversed  before  another  tribunaL  I 
am  not  of  that  (pinion  myself,  but  I  am  clearly  of 
the  opinion  that  if  I  was,  it  would  be  improper 
in  me  to  criTo  a  jadfi^ment  in  any  way  at  Tarianco 
with  the  dedsion  of  my  predecessor  and  the  Privy 
Coonoil,  and  I  decline  to  do  so.  It  has  been  con- 
teded  Halt  tiiare  is  a  diatmotkm  between  this 
OMO  and  2%a  JStMUsr-^Aal  in  this  cue  the  cargo 
■wummAwhenntiB  hf  the  owners,  and  no  cargo 
at  the  time  by  the  Balvors,  when  the  livei  of  tiieae 
inaseDgerB  were  saved.  Now,  I  am  unable  to  fol- 
low uy  distinction  in  principle  between  the  two 
OMflt.  The  FtuQler  I  have  before  me,  and  the 
agnment  there,  that  it  was  not  a  salvage  service, 
appears  to  me  to  be  wholly  untenable.  The  pro- 
pfoiy  here  saved  amounted  to  40,0001.  in  specie. 
I  thmk  that  the  cargo  so  saved  was  liable  under 
the  statute  to'which  I  have  referred,  in  accordance 
wHli  the  judgment  to  which  I  have  adverted,  and 
was  liable  to  pay  salvage  remnneration  to  those 
wti6  Saved  the  lives,  whomsoever  it  was  saved. 
I  ua  of  opinion,  therefore,  that  the  judgment  in 
The  FfuiUer  supports  the  present  case,  u  remains 
daly  to  say  what  shall  be  the  remuneration  Uie 
ODBrt  ought  to  award.  The  property  is  vaiy  lai:ge — 
4Ktfl(Xi. ;  and  tiie  MmoeB,  though  veiy  effisctive, 
wire  Doi  long  or  attended  with  maoh  dimger  to 
the  parties  conoemed.  They  lasted  between  three 
and  four  hours,  and  then  is  no  doubt  whatever 
that  the  lives  <^  these  persona  would  have  been 
irreoorerably  lost  but  for  the  exertions  of  these 
men.  I  have  already  spoken  of  Uie  praise  which 
tiiey  deeerva  in  their  hastening  to  save  human 
hfe,  and,  therefore,  I  need  not  refer  to  that  amin. 
It  has  been  said  that  they  have  received  7bL  But, 
on  lot^ng  at  the  affidavit,  it  appears  it  must  be 
nally  considered  as  not  paid  so  as  to  cover  the 
■mount  payable  as  its  prpoportion  by  the  cai^  bat 
«e  paid  by  the  passengers  themselves,  from  their 
natural  desire  to  siTe  some  reward  out  of  their  own 
pockMtotiioaew&osavedtheirUves.  Now.thereare 
Soar  boats,  and  I  think  I  shall  make  a  fiur  awurd 
flaUow  500L  to  all  the  boats,  and  that  is  the 
jo^mmt  which  I  deliver. 

Sdicitors  for  the  plaintiffs,  Lowlesa  and  Co. 
S<dicitorB  for  the  defendants,  WaUotu,  Subb,  and 


^tnm  of  1^0. 

Tuetdag,  Feb.  29. 
(Bcfoto  Ae  LoKD  Obahcbuob  i[Caime),  Lords 
GmuisroKD,  H&zhbbxst,  and  O'Hjigan.) 

Stzbs  v.  StBB8.(a) 

m  AFTZAL  nam  m  cocbt  or  chavcbst  in 

EHGUHS. 

ConttrueHon  of  agreemeni — Parinenkip—XdmUed 
fartnenhip  Act  {Siat.  28  ^  29  Viet.  c.  86)  — 
DeiermintUion  of  partnergh^  at  wiU. 

A.  homwd  money  from  B.  in  order  to  eetablieh  a 
plan  of  public  mteriavtment,  giving  as  semrity 
a  document  in  the$e  words:  "In  eOMideration  of 
Ae  mm  of  250Z.  Oii*  day  paid  to  me,  J  hereby 
widtriake  io  execute  a  deed  of  co-partnerthip  to 
you  for  one-eighth  ehare  in  (he  proJUe  of  the  0. 

(•)  SvocM  br  a     Kuan,  Wn*  BMriMmiUaw. 
Tri.ZZXT,N.  8^  880. 


Mueie  HaU,  to  be  drawn  uv  under  the  Limited 
Partnerehip  Act  (23  ^  29  Vict.  c.  86),  caUed  an 
Act  to  amend  the  law  of  partnereh^."   No  auch 
deed  of  co'partnerehtp  wat  ever  executed.    In  a 
euit  brought  by  B.  against  A.  on  the  agi-eement, 
Seld  (reverging  the  judgment  of  the  court  below), 
that  tlie  agreement  eonetituted  a  partnerehip  at 
teiU  ae  between  the  parties  themeelvee,  but  tJ^l  it 
VMU  determined  by  the  filmg  of  the  autwer  ;  so 
thai  B.  wot  atUtHed  to  one^hth  of  the  profits  up 
to  that  time,  and  iff  the  value  of  the  haU  if  sold  as 
a  going  concern. 
Thi  appellant  in  this  case,  H.  B.  Syers,  was  the 
propnetor  of  the  "  Oxford  "  Music  HaU  and  Tavern, 
a  pUoe  of  public  entertainment  in  Oxford-street^ 
London.    In  order  to  start  the  place  he  had 
borrowed  money  from  the  respondent,  D.  B.  Syers,. 
who  was  his  brother,  and  had  given  him  a  me* 
morandam  doted  8bh  Jane  1869  in  these  words :  "  la 
consideration  of  the  sum  of  2501.  this  day  paid  to- 
me, I  hereby  undertake  to  execute  a  deed  of  co- 
partnershu)  to  yon  for  one-eighth  share  in  the 
profits  of  the  Oxford  Hosic  Hall  and  Tavern,  to  be 
drawn  up  under  the  Limited  Partnership  Act 
(28  &  29  Viot.  c.  86),  osiled  an  Act  to  amend  the 
law  of  partnership."  No  auch  deed  as  that 
mentioned  in  the  agreement  waa  ever,  in  &ct, 
executed.  > 

The  speculation  succeeded,  and  disputes  having 
arisen  between  the  parties  as  to  their  rights  under 
the  agreement,  the  present  respondent,  D.  B.  Syers, 
filed  a  bill  against  the  appellant,  M.  B.  Syers,  con- 
tending that  nndsr  tne  agreement  ia  was  a 
partner  in  the  concern  to  the  extent  of  one>eighth 
share,  for  as  long  a  time  as  it  iqight  be  camM  on 
at  all.  The  defendant,  on  the  contrary,  maintained 
that  the  2501.  was  merely  a  loan,  upon  which  the 
phuntiEE  was  entitled  to  one-eighth  share  of  profits 
oy  way  of  interest  during  its  oontinnanoe,  but  that 
it  might  be  paid  off  at  any  time. 

Bacon,  V.C.  held  that  a  partnership  was  cmted, 
but  his  decree  was  varied  by  the  Lords  Jostioes. 

M.  B.  Syers,  the  defendsjit,  then  brought  this 
^ipeal  to  the  Hoose  of  Lords. 

Soutkgaie,  Q.O.,  W.  Peanon,  Q.G.,  and  Pheat, 
wpeored  for  we  apuellaat: 

Cottont  Q.O.  and  T.  A  BoberU,  lor  the  nspott- 
dent. 

The  course  of  the  argument  appears  sufficiently 
in  tiie  judgments  of  their  Lordships. 

The  Iio&D  Ghaxcelloe  (Oaims). — Hy  Lords» 
there  is  no  question  that  the  dealing  between  lAie 
two  litigants  here,  two  brothers,  nas  been  of  a 
character  which  has  caused  considerable  difficulty, 
OS  to  what  may  be  exactly  the  definition  of  their 
relative  rights.  When  the  case  came  before  the 
Yice>Ohanoellor  he  made  a  decree,  which,  as  far  as 
the  wording  went,  declared  that  the  brothers  wore 
partners,  because  by  it  the  court  declared  that 
"the  plaintiff  waa  under  the  agreement  made 
between  them  in  1869,  in  the  plaintiff's  bill  men- 
tioned, a  partner  of  the  deffandant  to  the  extent  of 
one*eighth  of  the  profits  of  the  nmaio  hall."  But 
then,  when  tiw  Tioe>01iKnoePor,  at  the  fdoas  of  hia 
judgment  was  asked  by  the  coimsd  this  gaestion, 
"  Does  your  Honour  treat  it  as  a  partnership  dis- 
solved r"  The  Yice-Ohanoellor  answered,  "No; 
I  treat  it  as  a  purohase."  When  your  Lordships 
refer  back,  however,  to  tiie  decree  of  the  Yioe- 
Chaneellor  you  find  that,  contrary  to  what  is  usual 
in  such  coses,  there  is  no  declaration  as  to  what  is 
tiie  limit  or  duration  of  the  portnersUip)  or  as  t» 
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whethw  it  is  a  partnership  at  will ;  nor  on  the 
'  other  hand  is  there  any  order  for  the  diBsolation 
of  the  partnership,  bet  there  is  Uiis,  which  is 
■  certainly  not  Tery  usual, -an  order  for  the  aoconnts, 
vhioh  must  be  aooonnts  (tf  the  profits  of  the  piu^ 
twrehip  up  to  the  time  of  the  denee  apparently,  and 
»ordwfar  payment,  withoatBayingwhatiraBtohe 

-  dooeforUie  mtnre,  wheiherfhepartiea  weretolapse 
again  into  a  state  of  controversy  and  dispute,  or 
Whether  th^  were  to  be  declared  to  be  oonneoted 
in  partnership  for  an^  partionlar  length  of  time. 
Then  when  the  qnestion  came  by  appwl  before  the 
'^Lords  Justices  their  Lordships  seem  to  have  been 
.pressed  with  this  difficulty.  They  struck  oat  from 
I  the  decree  all  reference  to  a  partnership,  and,  as 
il  read  their  opinions,  they  do  not  proceed  upon  the 
tfootinK  of  a  partnership.  James,  L.J.  certainlr 
used  the  expression  a  "  quasi  partnership,"  which 
TTooId  seem  rather  to  imply  that  there  was  not,  at 
all  events,  a  real  partnership ;  but  Mellish,  L.  J. 
oewTiB  not  to  have  entertained  the  idea  of  a 
jfartaerafaip,  or  a  qaari  partnership  at  all,  hut  on 
■the  oontnuy  to  tUnk  uiat  the  aOTeement  might 
mam  an  agreement  under  the  Stat.  28  and  29 
Viet.  0. 86  wfaioh  is  a  statute  iriiioh  negatives  the 
lidfla  of  the  existence  of  a  partnership.  Accord- 
ingly the  decree,  as  altered  by  the  Lords  Justices, 
'declared,  not  that  the  plaintiff  and  the  defen- 
dant wore  jMTtners,  but  that  the  plaintiff  was, 
«mder  the  agreement  of  8th  June  1B69,  entitled 

"  one-eighth  of  the  profits  of  the  Hasio  Hall 
-called  the  Oxford  and  l^Tem  called  the  B<nr 
■and  Oastle  in  the  bill  mentioned."  Whatever 

-  ooaolosion  your  Lordships  may  arrive  at  upon 
the  snl^ect,  I  apprehend  that  ic  is  impossible 

)  -tiaA  Ae  case  can  he  left  in  the  state  in  which  it 
^ia  brongbtup  to  your  Lordships.  Your  Lordships 
vill,  I  think,  have  to  determine  wfa^er  On  the 
4iDe  haod  there  is  a  partnership  between  these 
jpoaooB,  or,  on  the  other  hand  if  there  is  not  a 
^parfenerflhip,  whetiier  there  has  been  simply  a  oon- 
t^raot  ci  lowi  whloh  either  nrnges  iteelf  under  the 
/pnivieioBB  of  the  statute  to  wbioh  I  have  referred, 
<v  is  a  contract  of  loan  which,  however  open  to 
vobjeotiou  by  an  outside  creditw,  is  at  all  events  a 
Tsilid  contract  between  these  parties.  Fortonately 
^the  determinatioa  of  this  que^ion  has  not  to  be 
oooght  for  through  any  number  of  documents.  It 
depends  upon  the  construction  of  one  document 
^iouOj  the  letter  to  which  I  have  already  referred, 
-of  the  8th  June  1869,  and  to  the  cons&nction  of 
4hat  dooumenc  I  now  invite  your  Lordships' 
attention.  The  document  is  addressed  by  ^e 
appellant  to  the  respondent ;  it  passed  between 
<them  just  before  the  tavern  or  place  of  entertain- 
anent  m  question  in  Oxford-street  was  opened;  and 
lit  was  given  by  the  appellant  to  the  respondent  on 
4lw  oocasion  of  the  respondent's  furnishing  him 
vltha  sum  (tf  2501.  fi»  the  purpose  <rf  starting  that 
apeeDlatton.  It  runs  thus,  *'In  ooneideration  of 
the  tram  of  2501.  this  day  paid  to  me,  I  hereby 
undertake  to  execute  a  deea  of  co-purtnership  to 

Sou  for  one-eighth  share  in  the  profits  of  the  Oxford 
Cusic-hall  and  Tsvem,  to  be  drawn  up  under  the 
.Limited  Fartnorahip  Act  (28  &  29  Vict.  o.  88). 
•  oalled  an  Act  to  amend  the  law  of  partnership." 
.  Now  the  flrat  objection  that  I  make  upon  this 
letter  is  this :  Whether  your  Lordships  Uke  it  to 
'be  a  letter  pointing  to  a  partnership  or  to  a  loan, 
neither  in  toe  one  case  or  in  the  other  is  there  any 
4erm  specified  as  the  duration  of  the  partnership, 
tfr  the  loao,  as  the  oaie  may  bOb  If  it  is  apartnez^ 


ship  it  is  a  partnership  without  a  term,  that  is  to 
say  a  partnership  at  will.  If  it  is  a  loan,  it  ia  a  loan 
without  any  term  being  specified  for  its  duration, 
that  is  to  say  it  is  a  loan  which  on  the  one  hmid 
may  be  oallsd  in,  and  on  the  other  hand  ha 

{>aid  off  without  any  notioa.  I  adud  one  of  the 
earned  counsel  who  argued  the  oaae  whether  there 
were  any  words  which  they  would  point  to  which 
stipulated  for  any  paritoour  duration  of  the  loan, 
or  of  the  partnership,  as  the  oaae  migfat  be.  lb. 
Cotton  admitted  that  there  were  no  aooh  words^ 
but  he  sud  that  the  oourt  below  had  been  atnu^ 
by  the  ffrqat  improbability  that  any  person  would 
have  aovanoed  money  to  a  ocmoeru  oi  this  kind  ta 
be  recompensed  only  by  profits,  if,  before  any  [no- 
fits  were  earned,  he  could  be  paid  off  without  any 
interest.  It  is  dangorous,  I  think,  to  speculate 
upon  what  we  may  suppose  would  have  been  the 
intention  of  the  puties;  but  even  upon  that  sog- 
geetion  I  mig^t  add  a  counter  suggestitm,  that  it 
might  well  be  in  the  mind  of  the  person  advauoinff 
the  money  that  be  did  not  desire  to  fetter  himaeu 
as  to  the  right  to  call  in  his  money,  beoause  tba 
bnsineiB  mipit  turn  oat  to  be  an  nnproAtable  oaa, 
and  he  nii|[ht  deaire  in  that  event,  before  f  artiksr 
loss  was  incurred,  to  get  baok  the  capital  oi  th* 
money  which  he  had  advanoed  intaot,  and  fa» 
could  not  be  free  to  recall  the  capital  of  Us  money 
unless  on  the  other  hand  the  parson  to  whom  too 
mon^  was  paid  was  free  to  pay  him  off  at  ai^ 
time.  Therefore  I  submit  to  your  Lordships  thafe 
we  must  not  indulge  in  any  speculation  or  conjeotnra 
as  to  what  the  parties  might  have  stipulated  for. 
We  must  look  at  what  they  have  stipulated  for, 
and  we  find  that  they  have  not  stipulated  for  any 
apeoiflo  duration  of  the  coutraot,  whatever  its 
nature  may  be.  Then  the  only  qnestion  is,  what 
is  the  contract f  Is  it  partnership,  or  is  it  loan? 
There  again  the  only  difference  between  those  two 
constructions  is  this :  if  it  is  loan  the  person 
advancrin^  the  money,  the  respondent,  is  entitled 
to  have  his  oapltal  baok,  and  his  aliquot  shara  o( 
•the  profits  made  io  the  buainess  up  to  the  time  oC 
tiie  repayment.  On  the  oth«r  hand,  if  it  is  pait- 
nership,  he  will  be  entitled,  if  the  assets  ate 
sufficient,  not  merely  to  be  repud  the  oapitalaam 
^e  has  advanced  and  his  aliquot  share  of  the  pro- 
fits, but  he  will  be  entitied  in  some  way  to  asoer- 
tain  with  regard  to  the  assets  of  the  partnership 
whether  they  are  greater  now  in  value  than  they 
were  at  the  time  the  business  commenced,  in 
other  words  whether,  if  this  business  were  to  be 
sold  as  a  going  concern,  after  paying  all  chai^^ 
upon  il  and  allcapital  brought  into  it,  there  will 
be  a  surplus,  to  one-eighth  of  which  he,  as  a  par^ 
ner,  will  be  en^tled.  Now,  I  repeat,  to  wbiolk 
categcuy,  of  partnership  or  of  loan,  is  tiiis  agree- 
ment to  be  assigned  P  Your  IiOTdslups  have  at  the 
outset  these  ver^  stroiw  and  distinot  word^ 
which  it  ewtainly  u  diffiofTt  to  get  over,  **  I  benlfaj. 
undertake  to  exeonte  a  deed  of  oo-partnorafatp  to 
you  for  one-eiffhtik  share  in  the  profits  of  tho 
Oxford  Music  Hall."  The  expression  is  clear,  it  is 
to  be  a  "  co-partnership."  But  then  it  is  said,  itia 
only  to  be  a  co-partnership  in  profits.  A  co- 
partnership in  profits  is  a  oo-partnership  in  tfaooa 
assets  by  which  the  profits  are  made  uia  produced. 
If,  therefore,  your  Lordships  are  to  take  all  the 
first  part  of  this  letter  as  contuning  the  governing 
idea,  it  is  a  letter  stipulating  for  a  oo-parbuOTship. 
But  then  the  seoond  rart  of  the  letter  bears  in  a 
different  direction.  The  deed  oleo-partBerahm  is 
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"  to  be  drawn  op  under  the  liimited  Partiwnhip 
A£tof28&29  Vict.  o.  86,  oalJed  an  Act  to  amend 
the  law  ol  partnenhip."  Now»  if  yonr  Lordships 
take  ibia  latter  clause  of  the  sentence,  not  re- 
garding the  first  clause,  700  arrire  at  the  conclosion 
tfaat  the  deed  is  to  be  drawn  up  in  conformity  with 
Aat  Act  of  Parliament.  But  that  Act  does  nt^ 
ttMteaiiJat^  but  rather  oegftttres  the  idea  of  a 
partBwshijt,  and  dwells  npim  the  theory  of  a  lean ; 
therefore,  if  you  were  to  take  the  latter  part  of  this 
seaiteiice  ftluie  it  woold  lead  70a  toaoonoluBion  in 
fsTom  of  a  loan,  and  not  of  a  partnership.  But  is 
there  no  way  to  whinh  the  whole  <rf  the  letter  may 
be  reconciled,  and  effect  given  not  only  to  the  first 
but  to  the  second  part  of  it  f  Undonbtedly  it  is 
inartifioial  in  its  terms,  and  has  been  drawn  np  by 
•ome  person  who  had  not  a  technical  knowledge  of 
law,  and  <^  le«al  terms.  Bat  what  your  Lordshipe 
find  clear  is  this  :  there  is  to  be  a  deed  of  00-part- 
SKorahip,  and  thab  deed  is  to  be  drawn  np  in  some 
■way  that  will  carry  into  it  the  ROTeming  or 
leading  idea  of  the  liimited  Pftrbieramp  Act.  Kow 
that  was  an  Act  the  essenoe  of  whidi  was  that  it 
gave  a  protectioo  against  outside  creditors.  It 
IWOTided  that  if  the  {wrfeies  betweeai  theDualves 
Btqpnhited  that  there  sfaoold  be  an  interest  in 
pnfits  without  an^  interest  in  loss,  without  any 
oonplBte  comaumitiy  between  profits  and  loss,  that 
akuw  abonld  not  aotte  tho  person  leoeiving  {n^ts 
in  that  way  liaUe  to  outside  creditors.  I  ocmoeive 
that  the  ooDstroction  whit^  wast  be  giren  to 
letter  is  that  the  writer  of  it  and  the  person  to 
whom  it  was  addressed  had  fastened  their  minds 
mon  that  idea.  Th^  wished  that  the  respondfut 
ahoold  have  profits  in  the  coDoem,  but  should  not 
haTe  loes,  and  in  that  way  the  idea  of  the  statute 
woaJd  hare  ^ect  giren  to  it,  but  with  that  they 
wi^ed  that  the  deed  should  be  **a  deed  of  co-part- 
Skervhip," — a  deed  of  00-partnerehip,  therefore,  in 
which  the  stipulation  in  sabstanoe  would  be  that 
the  owner  of  the  oue-eighth  of  the  profits  was  to 
h»Te  that  one>eigbth  without  auy  lability  to  be 
anbjeot  to  the  losses  of  the  ctmcem.  In  that  way 
«fiect  is  giTsn  to  erery  word  of  the  letter,  and 
1  cannot  myself  h^  thinking  that  that  is  really 
what  the  parties  intei^ed.  If  that  is  so  there  u 
m  partnership  at  will,  entitling  the  lespondenb  to 
one-et^tth  of  the  profits  of  the  oonoem.  and.  like 
any  gther  partner  to  have  it  known  what  his  share 
of  the  assets  of  the  conoern  may  be.  Has  that 
partnership  at  will  beoi  terminated  f  I  appears 
to  me  that  it  olearly  was  terminated  when  the 
answer  was  put  in  in  this  suit.  That  answer 
indeed  attempts  to  say  that  it  was  terminated  at 
an  eu-lier  period  by  a  letter  of  the  20th  Aug. 
1872 ;  bnb  when  yoor  Lordships  look  at  that  letter 
you  find  that  it  is  a  latter  going  entirely  upon  the 
theory  of  loan,  offering  to  repay  the  money  as  a 
loan,  with  a  share  of  profits  in  lieu  of  interest,  not 
takii^  any  notice  of  a  partnership,  or  of  any 
interest  in  assets,  bat  rather  bearing  in  opposition 
to  the  idea  of  a  partnenhip.  I  cannot  see  bow 
that  letter  could  of  itself  operate  as  a  dissolution  of 
a  partnership  which  was  r^ndiated  at  that  time. 
But  the  answer  appears  to  me  to  stand  npon  a  voiy 
difierent  footing.  What  it  says,  in  substance,  u 
this :  "  I,  the  defendant  as  a  matter  of  law  dispute 
that  there  is  any  partnenhip,  I  say  that  there  is  a 
loan,  and  nothing  bat  loan ;  but  if  there  is  a  part- 
nenhip, if  that  point  is  decided  against  me,  and 
if  this  which  is  a  qnestion  of  law  is  determined  in 
JftTonr  of  my  ^paau^  then  I  submit  that  it  was 


efTectnally  determined  by  the  letter  of  the  20th  * 
Aug."  Bat  if  it  was  not  terminated  by  that  notice  ' 
there  is  in  this  answer  the  clearest  intimati<m 
that  the  will  of  the  partner  at  whose  will  the 
partnership  ccmtinued  is  against  any  oontinaance 
of  ft,  and  whether  that  will  is  expressed  by  a 
letter,  or  by  an  answer,  or  in  any  other  way  is 
immaterial.   There  is  no  tecbuioalifey,  no  magio 
as  to  the  mode  of  exjMression.    There  is  here 
the  dearest  intimaticai  given  by  the  answer  that 
if  there  is  a partnenhipthe  defendant  wiahea  it 
no  longer  to  oontinne.  THwreforethsresnltinmy. 
opinion  is  that  thtm  was  a  partnenhip,  bat  that 
that  partnership  was  terminated  at  ib»  time  ef ' 
of  patting  in  the  answer.  It  is  very  tme  that  on 
disBi^Ting  a  partnership  of  this  kind  the  ordinary 
oonrsB  would  be  for  the  court  to  direct  a  sale  of 
the  aBsets,  and  if  neeeasaiy  a  sale  of  the  concern  - 
as  a  g<Hng  coooem,  and  to  give  libwty  for  pro- 
posals to  be  made  by  either  party  to  purchase  it 
b^ore  the  judge  in  ofaambers.   Those  provisions, 
are  moulded  in  every  case  by  the  coart  to  meet  the- 
oironmstances  of  the  particular  case,  and  it  apjaeavs- 
to  me  that  looking  at  the  nature     this  busmeas^ 
and  looking  at  the  very  waall  interest  wbieh  was- 
taken  in  it  l^y  the  respondent,  it  would  certainly 
not  be  deauMle  in  this  case  to  have  a  sale,  w 
to  bring  these  {ffemises  to  the  hammer  for  the 
purpose  oC  asoBrtsiaing  what  sum  ooght  to  he 
given  &ir  them.  ]tisaesBa»thei«fbn^inwluflb,if' 
a  decree  for  a  dissfrfntion  bad  baen  made  in  1^ 
fint  instanoe,  I  apfwehend  that  the  court  wovlct 
hare  thought  it  right  to  authorise  the  owner  ef 
seven'sighths  of  the  conoem  to  lay  proposals  fdr- 
purehase  before  the  judge  in  dumbecs.    I  am 
about  to  submit  to  yf>ar  IiOTdahips  a  provisioik 
which  will,  I  think,  in  another  way  arrive  in . 
substance  at  the  same  end.   If  your  Lordships 
agree  with  me  yoa  will,  in  the  first  instance, . 
reverse  the  decree  of  the  Vice-Chancellor  and  of . 
the  Lords  Justices,  and  substitute  the  decree  I  am 
about  to  read.   I  would  propose  to  declare  that 
under  the  letter  of  the  8tii  Juno  1869  the  respon- 
dent became  entitled  as  a  partaer  with  the  appel- 
lant to  one-eighth  share  of  the  profits  of  the  Qxlud 
Husio  Halt  and  Tavern  in  the  pleadings  nun- 
tioiwd;  and  that  the  partnership  between  than 
was  dissolved  at  and  from  the  21st  Feb.  1873  (the 
time  of  filing  the  answer  of  the  appellant),  and' 
that  the  sum  of  250Z.  mentioned  in  the  said  letter 
is  to  be  taken  as  capital  brought  by  the  respo» 
dent  into  the  partnership  without  interest.  Thcik. 
there  will  be  a  direction  to  take  aa  account  of  the 
receipts  and  payments  of  and  respeobing  the  SMd; 
music  hall  and  tavern,  and  of  the  gains  and  profits' 
thereof  from  the  8th  June  1869  down  to  the  Slab 
Feb.  1873  in  order  to  ascertain  the  plaintiff's  one- 
eighth  part  thereof.   Then  an  enqniry  what  sma 
would  represent  the  plaintiff's  oue-eigoth  share  in 
the  value  of  the  said  music  hall  and  tavern  if  uo3A. 
as  a  going  coooem,  after  deducting  all  ohuges. 
thereon  and  idl  liabilities  of  the  business.  T£b» 
on  payment  by  the  defendant  to  the  plaintiff 
within  a  time  to  be  fixed  fay  theiadge  in  ehamhew 
of  the  2601.,  and  the  anms  comma  to  him  nndar 
those  heads  whidh  I  have  road,  no  nrther  aoooanfts^ 
bnt  the  defendant  to  pay  the  oosts  np  to  the- 
hearing,  and  no  subsequoit  coats.  The  oosts  of  Ae  - 
aooounts  to  be  in  Uie  disoretion  of  the  jndffe  ml- 
ohambera.   Then,  if  the  payments  which  I  nave- 
specified  are  not  made  by  the  defendant,  direat 
a  sale  of  the  hall  and  tarem  as  a/going  oonosrvW' 
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and  a  diTision  of  the  assets  of  the  partnership  in 
the  Dsnal  way,  with  liberty  to  apply  lo  chambers  as 
to  the  form  of  sacfa  direction. 

Lord  Cbelusfobd. — My  Lords,  this  case  roast  be 
determined  entirely  npon  the  written  contract 
between  the  parties.  [His  Lordship  read  the  con- 
tract, and  oontinaed.J  This  xeferenoe  to  the 
Limited  ^rtnership  Act  shows  that  the  parties 
have  misnnderstooa  its  provisions.  They  appear 
to  have  thon^^t  that  there  might  have  been  a  deed 
of  co-partnership  in  terms,  bnt  if  expressed  to  be 
drawn  np  under  the  Limited  Partnership  Act,  that 
the  person  advancing  the  money  wonld  not  be  a 
partner  nor  be  responsible  as  sach.  Bat  in  order 
to  bring  a  case  within  the  Act  there  mast  be  a 
Gontraot  in  writing,  and,  according  to  my  reading 
o '  the  Act,  the  contract  must,  on  the  taae  of,  it  show 
that  the  transaction  is  a  loan.  The  0rst  section  of 
the  Aot  is  in  these  terms :  "The  advance  of  money 
by  way  of  loan  to  a  person  engaged,  or  about  to 
engage,  in  any  trade  or  nndertaking,  npon  a  con- 
tract in  writing  with  suoh  person  that  the  lender — 
shall  receive  a  share  of  the  proKts — shall  not  of 
itself  constitate  the  lender  a  partner— or  raider 
him  respCTsible  as  nuh,"  TXmr  the  oontrKfe,  so 
flu:  fran  stating  that  tha  agreement  between  the 
terties  was  for  a  loan  states  the  direct  oontrary. 
Its  terms  are  "  In  consideration  of  the  sum  of  2601. 
this  day  paid,"  not  lent, "  to  me,  I  undertake  to 
esecnte  a  deed  of  oo-partnership,  to  be  drawn  up 
under  the  Limited  Fartnerahip  Act"  Bat  sach  a 
deed  conid  not  be  so  drawn  beoanse  tiia  Act 
requires  a  contract  in  writing  upon  the  footing  of 
a  loan,  and  there  is  no  such  contract  between  the 
parties,  and  parol  testimony  to  vary  the  terms  of 
a  written  instrument,  where  by  Act  Parliament 
it  must  be  in  writing,  is  inadmissible.  Therefore 
npon  these  short  groonds  I  agree  entirely  with  my 
noble  and  letuTied  friend  as  to  the  determination  of 
this  appeal,  and  as  to  the  declarubions  which  be 
has  propMed. 

Lwd  jSathbbIiIT. — Mj  Lords,  I  entirely  concur. 
Tben  is  no  donbt  some  diffionlty  in  giving  a 
precise  effect  to  every  wcri  contained  in  tnia  oon> 
'  imot,  but  in  the  first  place  I  have  to  remark*  aptm 
it  that  such  a  difficulty  will  not  discbarge  any 
tribunal  from  their  duty,  if  possible  to  give  a  con- 
struction, and  as  far  as  the  words  will  admit  of  it 
a  reasonable  and  coherent  constroctimi*  to  every 
part  of  the  instrument.  As  regards  a  part  of  the 
case  which  has  been  argued  before  us,  namely,  that 
the  instrument  is  so  incoherent  that  the  parties 
must  be  left  to  law  to  make  the  best  of  it,  I  only 
observe  that  that  is  the  last  resource  of  any  court 
before  whom  a  qaestion  of  construction  is  raised, 
«nd  that  the  first  dut^  of  the  court  is  to  give 
a  reasonable  construotion  if  possible.  Farther 
than  that  it  was  said  that  this,  being  a  case  of 
«peoific  performance,  it  wonld  be  snmoient  for 
wose  who  resisted  that  performaooe  to  say  that 
the  instmment  itself  was  doabtfbl,  and  that  they 
understood  it  in  one  sense,  uid  the  other  party 
understood  it  in  another  and  different  sense,  and 
therefore  it  is  not  to  be  performed.  It  is  a  good 
defence  to  a  bill  for  specific  performance  to  say 
that  there  was  a  mistake  in  tact  on  the  part  <n 
either  of  the- persons  who  engaged  in  the  contract, 
Trhioh  renders  it  ineqnitabie  that  i^inst  such  a 
mistake  in  factaconstraotion  shoald  be  foroed  upon 
him  which  he  was  unprepared  for  in  consequence 
oi  having  been  misled,  not  necessarily  by  his 
opptment,  but  as  to  the  inrcumstances  and  facts  of  i 


the  case.  Bnt  there  is  nothing  of  that  kind  here. 
The  whole  questicm  in  the  present  case  turns  npon 
the  conetraction  of  the  document.  Both  sides 
agree  that  it  was  written  out  deliberately,  and  that 
at  that  time  no  other  oonstmotion  w«8  pat  upon  it 
than  snob  as  it  might  bear  whan  properiy  ooa- 
stmed.  Therefore  one  smmMehes  the  instramenfc 
with  s  de^re  to  make  it  mteUlgible  and  oonsisteat 
as  far  as  is  possible,  and  it  seems  to  me  that  the 
first  part  of  it  is  intelligible  beyond  all  dispute.  It 
begins  thas,  "  In  oonsidsration  of  the  sum  of  2601. 
this  day  paid  to  me."  This  does  not  neoesaarily 
indicate  a  purchase  in  itself>  because  a  sum  may  m 
pud  either  in  the  way  of  purchase  or  of  loan,  and 
if  it  had  rested  there  the  ease  might  have  been  left 
in  dubio.  But  we  must  read  farther — "  I  hereby 
undertake  to  execute  a  deed  of  co-partnership  to 
yon  for  one-eighth  share  in  the  profits  c£  Ibo 
(Oxford  Husio  Hall."  Nothing,  of  course,  can  be 
dearer  than  tbat  contract  as  far  as  it  has  yet 
proceeded.  It  is  ui  undertsking  to  execute  a  deed 
of  co-partnership  of  one-eighth  share,  in  other 
words  to  sell  that  one-eighth  share  in  this  business. 
Then  it  prooeeds  to  mention  that  which  has  oooi- 
sioned  all  the  difiSkmltj  in  the  oaa^  and  that  is  that 
this  deed  is  "to  be  drawn  «i  nndw  the  Limited 
Partnership  Aot  of  28  &  29  Viot.  o.  86,  called  an 
Act  to  amend  the  law  of  partnership."  That  un- 
doubtedly cannot  possibly  be  done  literally,  beoansa 
that  Aot  would  point  to  something  entiroly  diffe- 
rent, as  between  the  parties  to  uie  instruments 
which  are  sanctioned  by  that  Act,  namely  the 
express  case  of  loans,  whether  loans  upon  whioh 
interest  is  to  be  pud«  or  loans  upon  which  in  lien 
interest  any  specified  share  of  tne  profits  of  the 
partnership  is  to  be  ^ven,  a  circa  me  tance  whidi  it 
IS  said  expresi^  is  not,  in  itself,  to  constitnte  a 
partnershia  But  I  think  that  a  reasonable  ooa- 
Btruction  to  be  put  upon  that  phraseology  as 
connected  with  the  clear  and  indisputable  p^ase- 
ology  in  the  first  portiaa  of  the  ^^reement  wi^ 
reference  to  selling  the  one-eiRhtfa  share  is  that 
whioh  has  been  pnt  npon  it  liy  my  nohle  and 
learned  friend  on  the  woolsadti  namely,  that 
inier  M  the  intention  of  the  parties  was  that  tho 
person  who  became  entitled  to  this  one<<righth 
shye  should  not  be  on  that  aooount  liable  to 
losses  as  between  the  two  parties  to  the  engage- 
ment. They  could  not  bind  the  external  world,  or 
creditors,  no  doubt,  by  any  suoh  arrangement 
between  themselves ;  but  as  between  themselves, 
having  observed  that  there  were  cases  in  which 
under  this  Aot  deeds  might  be  framed  whereby 
those  engaging  in  a  transaction  shoald  stipnlate 
that  the  profits  of  tho  concern  should  be  divided 
between  them,  while  one  of  the  parties  should  not 
be  liable  to  loss,  we  may  take  it  that,  as  far  as  they 
comprehended  Uie  Act,  the  intration  of  the  parties 
was  to  avail  themadTos  of  that  mode  of  pro- 
oeeding.  If  they  oonld  hsve  done  so  they  woaU 
doubtless  have  wiahed  to  oztend  it  to  the  axteniail 
world,  but  that  was  inqraeriUfc  As  between  them- 
selves at  least  their  intenlaon  was  that  one  party 
shoald  have  one^ighth  of  the  profits  of  the  concern 
witboat  being  liable  to  losses  to  aooroe  in  respect 
of  the  partnership.  The  defect  as  iti^^pears  to  me 
in  each  of  the  decrees  is  thii<  Having  now  read 
through  the  contract,  iduther  it  be  a  contract  of 
loan  or  of  partnership,  we  find  that  there  is 
nothing  whatever  to  linut  the  duration  of  the  loan 
or  of  the  pulinership.  Now,  aooording  to  the 
general  law  in  sach  casoo,  no  term^bnqg  exprassed. 
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either  side  wtnild  be  at  libertty,  if  it  waB  a  loan  by 
pny  ment,  if  it  was  a  partnership  by  notice  of  disao- 
JD  tion — to  pat  an  end  to  this  engagement.  And  those 
arfinments  which  were  addresMd  to  yoarLordahips 
that  Boch  could  not  be  the  'conBtmotiou  of  the 
agreement,  hecanse,  if  it  were  a  temporary  arrange- 
ment, the  money  might  be  called  back,  or  we 
partnership  broken  np  tbe  next  day,  really  seem 
to  me  to  have  no  bearing  on  the  case  whatever, 
because  all  parties  entering  into  a  contract  of 
partnership  luiTe  in  the  first  instance  the  fullest 
confidence  in  each  other,  and  (Xinaeqaently  a 
nnmber  of  things  are  often  nnprovided  for  which, 
on  more  mature  reflection,  wonld  have  been  pro- 
vided for  in  the  oontraot.  Now  the  present  case 
cannot  be  compared  to  the  ease  of  an  engage- 
ment for  an  adventure  for  trading,  which  is  c<m- 
conclikted  after  a  certain  time  in  the  nature  of 
things;  it  is  wonnd-up,  and  the  profits  are 
ascertained.  But  with  regard  to  the  concern  we 
arc  discnssing  there  is  no  such  natural  period 
for  its  termination.  The  partnership  holds  lease- 
hold premises  for  a  long  period,  thirty-five  years, 
hat  it-  is  agreed  that  the  plaintiff  had  no  means  of 
comDelling  the  defendant  to  carry  on  the  bust- 
ness  for  thirty-five  years,  or  any  other  period  of 
time.  Tbe  fact  of  the  oontractmg  parties  having 
omitted  to  specify  any  time  for  the  duration  of  the 
partnership  wonld  only  have  this  one  result ;  tbe 
partnership  would  go  on  probably  for  a  certain 
length  of  time,  but  not  pernapB  bo  long  as  if  the 
parties  had  thought  of  stipalating  a  time,  which 
they  have  not  done  in  the  present  case.  However, 
it  has  gone  on  for  these  thi«e  or  four  years,  and  now 
the  time  has  come  when  the  parties  con  no  longer 
agree,  and  it  is  necessary  to  put  an  end  to  it; 
and  lAie  defect  of  the  decrees  which  we  have 
before  us  is  that  they  indicate  no  term  whatever 
to  the  arrangement,  whether  it  be  loan  or  partner* 
ship,  and,  what  I  venture  to  say  is,  a  very  extra- 
ordinary and  nnusnal  decree  is  granted;  for  it 
orders  certain  accounts  between  the  parties  to 
ascertain  the  profits  and  loss,  withoat  saying 
anything  as  to  what  is  to  be  done  for  the  future. 
I  remember  it  was  held  by  Sir  John  Leach  that 
a  bill  was  demurrable  which  prayed  for  accounts 
of  a  partnership  withoat  praying  for  a  dissolu- 
tion of  it.  That  has  been  modified  in  some  recent 
cases,  but  the  principle  was  that  when  a  partner- 
ship deed,  not  speoinying.  a  term,  was  Drought 
before  the  court,  unleBS  there  were  some  very 
nnasnal  dronmstanoeB  in  tiie  case,  or  some  annsatu 
conbBcta  had  been  entered  into  in  the  ordinary 
state  of  partnership  afEairs,  tbe  accounts  should  be 
wunnd  np,  uid  the  transaction  settled  once  for  all. 
In  windmg-ap  a  transaction  of  this  kind,  with 
regard  to  ascertaining  profits,  I  apprehend  that 
whichever  way  the  decision  bad  gone  it  would  have 
been  necessary  to  have  that  done  which  my  noble 
and  learned  friend  on  the  woolsack  has  indicated, 
because  when  yoa  come  to  terminate  a  matter  of 
this  kind  the  case  is  different  from  what  has  been 
going  on  during  previous  years.  Daring  previous 
years  the  person  who  was  entitled  to  the  one- 
eighth  share  has  been  per  force  content  to  take  the 
profits  as  settled  bj  thoBe  who  are  enfn^ed  in 
carrying  on  the  bosiness  of  the  partnership,  but 
when  you  crane  to  bring  tbe  matter  to  a  termina- 
tion there  is  no  reason  why  the  person  wishing  to 
ham  bis  shore  of  the  profits  should  be  content 
with  taking  the  amount  in  that  waj;.  The  plaintiff 
«ays,  I  want  to  have  the  whole  thmg  wonnd-np. 


and  to  ascertain  what  at  this  moment  is  the  total 

amount  of  the  profits  made  by  this  concern  since 
I  became  engaged  with  yon  in  it.  In  order  to  do 
that,  whichever  view  is  taken,  whether  it  was  a 
loan  to  be  compensated  by  a  share  of  tbe  profits, 
or  a  partnership  the  profits  of  which  were  to  be 
divided,  in  either  caHe  the  valuation  proposed  is 
necessary.  I  think  that  the  valuation  proposed  is 
all  that  under  the  circumstances  of  this  case  the 
plaintiff  is  entitled  to  ask  at  your  Lordships' 
nande.  I  do  not  think  he  is  entitled  to  ask  for  a 
sale  of  the  concern,  regard  being  had  to  the 
amount  of  his  interest  in  it,  and  to  the  nature  and 
character  of  that  concern,  uid  the  injary  that 
might  result  fi^  having  a  sale  of  a  bnsinesa  of 
such  a  desari{vtion  oa  tUs  is.  Under  these  dr- 
cumstaaoeB  it  is  qnito  competent  for  the  court  to 
direct  such  a  course  of  proceeding  as  has  been 
sketched  out  by  my  noble  and  learned  friend  in 
the  decree  which  is  now  proposed  to  be  made  by 
vonr  Lordships;  and  I  concur  in  that  decree 
both  to  the  shape  in  which  it  is  drawn  up,  and  in 
the  principles  which  my  noble  and  learned  friend 
has  enunciated  as  the  ground  of  his  decision. 

Lord  O'Hagan. — My  Lords,  I  concur  entirely  in 
the  conclusion  at  which  my  noble  and  learned 
friends  have  arrived.  I  will,  however,  say  that  I 
had  in  the  course  of  the  argument  considerable 
doubt,  for  a  time,  whether,  on  the  grounds  of  the 
indefinitonese  of  the  agreement  in  this  case,  and 
of  some  indication*  ot  mutual  mistake  between 
the  parties  to  it,  it  is  properly  the  subject  of  inter- 
vention by  a  court  of  equity.  But  I  agree  with 
my  noble  and  learned  fneiut  who  laet  addressed 
your  Lordships  that  it  behoves  us,  if  possible,  to 
deal  with  the  matter  effectively,  and  prevent  the 
necessity  of  farther  litigation.  *I  tiiink  the  reasons 
saggested  by  Mr.  Cotton  warruit  us  in  doing  so, 
and  in  construing  the  document  according  to  t^e 
fair  interpretation  of  its  terms,  and  with  reference 
to  the  circumstances  in  which  it  originated,  but 
not  with  reference  to  mere  parol  statements,  which 
cannot  legitimately  help  us  to  understand  it.  I  am 
of  opinion  that  the  solution  of  the  difficulties, 
which  in  any  view  it  raises,  proposed  by  my  noble 
and  learned  friend,  may  be  properly  accepted  b^ 
your  Lordships.  I  do  not  say  tnat  to  my  mind  it 
is  entirely  satisfactory,  and  I  cannot  fail  to  adopt 
it  with  some  hesitation  when  I  find  it  in  conflict 
with  theiadgments  of  the  learned  iadges  of  the 
oonrts  bw>w,  whush  are  also  materiaUy  in  conflict 
with  each  other.  The  agreement  may  be  differently 
regarded  by  different  minds,  and  whether  it  im- 
ports apartnership.ora  Ioan,or  some  terHvm  quid 
partaking  of  the  character  of  both,  we  can  scarcely 
perhaps  determine  with  peifect  clearness.  But 
having  regard  to  the  express  undertakinET  "to 
execute  a  deed  of  partnership,"  it  seems  reason- 
able to  hold  with  the  Tioe-Chancellor  that  the 
plaintiff  and  defendant  were  constituted  partners, 
at  least  as  between  themselves,  although  their 
sabsequent  reference  to  tbe  Act  shows  that  they 
meant  their  partnership  to  be  peculiar  in  its 
natnre,  and  limited  in  its  extent.  And  if  they 
were  partners,  their  relations  as  such  not  binding 
them  to  each  othey  for  any  definite  period,  nuw 
fairly  be  taken  to  have  been  dissolable  at  will, 
and  to  have  been  effectually  dissolved,  as  has  been 
shown  already  by  my  noble  and  learned  friends. 
In  whatever  light  the  transaction  may  be  re- 
garded, as  constituting  partnership  or  loan  of  a 
special  kind,  I  concur  with  them  in/r^eotingjit^ 
Digitized  by  VoiVJUV  IC 


106-ToL  XZZT.,  N.  8J 


THE  IiAW  UMBS. 


[Sept.  28,  UTflL 


PeIT.Co.] 


The  Matos  of  UomEBBU  v.  Dbuiokuid. 


[Pbiv.  Go. 


niinaaonable  a  oonsbtictioii  which  eoald  ffre  in 
oonsideration  of  the  sam  advanced  an  interest  in 
a  hasinees  such  as  we  are  dealing  with  of  indefinite 
duration,  inoapahle  of  being  terminated  at  any 
asoertaitiable  period,  and  dimcult,  if  not  impos* 
sible,  to  be  maintained  in  the  varioaB  pro1»ble 
oontingencea  which  have  heen  pointed  oat  in  the 
progress  of  the  discnesion.  On  the  whole  I  think 
the  proposed  Bolation  of  the  difficalties  of  the  case 
the  most  acceptable,  as  being  most  in  accordance 
with  the  langua^  of  the  parties,  and  best  oal- 
calated  to  do  jQStice  to  both ;  and  I  conoor  in  the 
sngffestion  of  mr  noble  and  learned  friend  on  the 
woolsack,  as  well  with  reference  to  the  form  of  the 
decaree  as  to  the  costs  of  the  proceedinn. 

Decree  appetjied  from  reversed  wwi  a  decZanx- 
tion,  and  cause  remUted, 

Solicitor  for  the  appellant,  W.  JftZZmon. 
Soliciton  for  the  respondent,  Airf on  and  Pear- 


jftUf  fdal  (^Committee  of  t|e  Sdfrg  dCsmnal, 

Fib.  29,  Mareh  1,  2,  and  8,  and  May  16. 

(Presmt:  The  Bight  Hons.  Sir  Jambs  Colvicx, 
Sir  Babhbs  Fkacock,  Sir  M.  Suth,  and  Sir 
BoBiBT  GoLLma.) 

The  Hatob  or  Uontssal  v.  DBTnac(nn}.(a) 

cm  APpBAL  raoK  Tin  coubv  or  quxu'a  bench  vox 

lAWER  CAHADA. 

Late  of  Lower  Canada — Lost  of  aeeeeB^Lots  of 
ouftom  —  J^Bproprtafion  —  Oompentation — OivU 
Code,  AHb.  407,  lSS9~8tat.  27  J-  28  Fte^.  e.  60. 

The  OwU  Code  of  Louter  Canada  provides  {Art. 
407)f  No  one  can  he  compelled  to  give  up  his 
property  except  for  ^hlic  utility,  and  in  con- 
nderatlon  of  a  jmt  indemnity  preoioualy  paid." 
And  {Art.  1589)  "  In  caeet  in  which  immovahle 
yroperiy  it  required  for  general  utility  the  owner 
may  be  forced  to  BeU  it,  or  it  may  be  expropriated 
hy  the  authority  of  law,  in  the  vurnner  and  ac- 
wrding  to  the  rules  prescribed  by  special  law." 

Stat.  27  ^  28  Vict.  c.  60  estailiehee  a  tribunal  of 
eommieeionera  for  determining  tite  value  of  pro- 
perty eaproj^riated,  and  a  gyttem  of  procedure  for 
auch  caeee. 

The  respondent  possessed  house  property  in  F.- 
ttreet,  Montreal.  Immediately  to  the  south  of  his 
properUj  a  railway  crossed  the  street  by  a  level 
crossing,  and  there  was  a  station  at  a  short  dis- 
tance pwn  the  crossing.  Passengers  and  others 
used  to  walk  down  the  line,  in  contravention  of 
iha  hye-laws  of  the  railway  company,  from  the 
tiatum  at  far  as  tiu  eratting  cU  F.-^et,  and  the 
property  of  the  respondent  wof  wtcrgofsd  in  value 
by  the  euttom  of  tuchpersona. 

Tbs  appeUaals,  acting  under  siaiutory  powers, 
eretAed  a  harrier  across  the  street,  euiting  off 
aceess  to  the  line,  and  making  F.-street  a  cul  de 
sac  The  respotideni  brought  this  action  to  re- 
cover compensation  for  the  injury  to  his  property. 

Sdd  {reverting  the  judgment  of  the  court  below), 
that  the  respondent  had  failed  to  establish  an 
"  expropriation  ;  "  that  closing  one  end  only  of  a 
etreet  was  not  such  an  interference  utith  the  nght 
of  aeeen  as  to  give  a  eZatm  to  eompensaHon  ;  that 


the  loss  of  f&fl  eu^omerswho  eame  in  an  irregular 

manner  from  the  station  gave  no  sueh  daim ; 

and  that  the  case  did  not  come  within  Art.  407  o/' 

the  Code  as  supplermented  by  Art.  1589. 
Further,  that  the  claim,  if  su^inahle  at  aU,  thouU 

have  been  determined  by  the  commi8$ioners  under 

the  special  Act. 
This  was  an  appeal  from  a  judgment  of  the  Coart 
of  Queen's  Bench  (appeal  side)  for  Lower  Canada 
(Tascherean,  Bamssr,  and  Sanborn,  JJ.,  Maokay 
and  Torrance,  JJ.  dissenting),  delivered  on  Juoe 
20, 1874,  in  favonr  of  the  respondent,  affirming  a 
judgment  of  Beadiy,  J„  in  action  brought  hy  the 
respondent  against  the  appellants,  the  Major  and 
Ooiporatimi  of  Ifontreal,  fbr  injory  alleged  to  be 
oaoaed  to  land  and  hoaaes  of  the  pluntiff 's,  hy  the 
Bto|^)UE8  of  a  Btreefe  in  Ifantreal  called  *'  St.  Felix- 
street,  under  dreiimstanceE  whibh  ^>p6ar  fnlly 
in  the  judgment  of  their  Lordships. 

A.  Wills,  Q.C.  and  Gitbe  appeued  for  the  appel- 
lants. 

Sompat  and  Slendm  Dtghy  for  ttie  respondent. 
In  addition  to  the  authorities  qnoted  in  the- 
jndgment  the  following  were  also  referred  to  in  the 
argnmentB : 

British  Cast  Plate  Company  r.  Meredith,  4  T. 
794; 

Dungm  r.  Mayor  of  London,  88  L.  J.  298,  CP.;  SO- 

L.  T.  B«p.  N.  S.  921 ; 
Ferrar  t.  Commitwionera  of  Sewsra,  L.  Bep.  4  Ez. 

237;  19  L.  T.  Bep.  N.  S.4B5; 
Honon,  L^ialation  dm  Trannx  FabUqnM,  p.  889 ;. 
amUh  T.  City  of  Boaton,  7  Cnahing  (Uau.)  254 ; 
1.  Soordat,  Traits  da  la  BupouaahUibJ,  p.  427 ; 
4aSiFey,  ptl.p.  593; 
86  Sirnr,  pt.  2,  p.  196  ; 

8«dgwfatk,  On  the  Interpntatioa  <rf  Statntorr  Law. 

Cur.  adv.  vtdL 
May  16. — Their  LoRDSHTPS  gave  jud^ent  as 
follows  :  The  action  which  gives  oooasion  to  this- 
wpeal  was  brought  by  the  Honourable  Lewis 
Drummond  (the  respondent)  against  the  Moni- 
cipal  Corporation  of  the  City  of  Montreal  (the 
appellants),  for  damage  sustained  in  oonseqnence 
of  the  corpOTadon  having  closed  one  end  of  St. 
Fdiz-street  in  Montreal.  The  declaratioa  alleged 
that  the  plaintiff  had  built  eight  houses  fronting 
St.  Felirstreet^  which  at  one  end  opoied  into  St. 
Bonaventare'Street,  and  at  the  other  into  St. 
Joseph-street,  and  that  these  houses,  being  in 
immediate  proximity  to  the  BonaTentare  Station 
of  the  Qrand  Trunk  Bailway  Company,  had  ac- 
quired great  value  as  boarding  houses  and  shops. 
It  then  alleged  that  the  coiporafcion,  "without 
any  previous  notice  to  the  ptaintifF,  and  without 
any  mdemnity  previously  offered  to  him,  forcibly, 
illemlly,  wrongfully,  "  et  par  voie  de  fait,"  doae^d 
up  at.  Felix-street,  and  hnilb  from  the  south  end 
of  his  houses  to  the  opposite  side  of  the  street  a 
close  wooden  fence,  about  15ft.  in  height that 
in  consequence  the  street  had  "  become  a  cul  de 
sac,  and  the  occupants  of  tibe  houses  had  lost 
their  natural  means  of  egress  and  regress."  It 
also  alleged  that  the  occuiwut  of  one  of  the  housee 
bad  abandoned  it  in  oonseqnence  of  the  destruc- 
tion of  his  business.  The  pleas  of  the  oorporation 
(written  in  Freooh)  alleged  that  in  closing  the 
street  they  had  not  committed  **un  aete  de  vto- 
lence  et  iUegalite  ou  une  voie  de  faii;"  tiut  tluqr 
had  only  exercised  a  privilwe  and  used  a  power 
otmferred  upon  them  by  their  oharter  of  moor- 
pmtion.  -'etqWen  exerfont  oe  jmvil^  tis  n W 
pa.  «^Uli  «,rlat^ii0^^^U^ 
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in  the  several  Acta  o(  InaorpoEvtlon  of  the  Atj  the 
Xje^ialafcara  had  Bpeoially  desigoBted  the  oamb  in 
whioh  they  were  liable  to  indeouiify  indiTidnalB 
firom  the  damages  resulting  from  the  exercise  of 
their  powers,  that  is  to  Bay :  "  1,  V expropriation 
Jbroee  ;  2,  b  dtangwient  de  silo  dee  mariAea;  3,  2e 
changemant  de  niveau  dee  irottoire;"  and  th^ 
Trhilst  acting  within  the  limits  of  their  powers, 
they  were  not  responsible  for  dam^e.  The  pleas 
then  state  that  the  street  "  n*a  pas  etS  obetruSe  en 
feuo  dea  maiaaae  ou  dela  proprUte  du  demandeur, 
ei  eas  loeaiairee  orU  aetwU^nent  entree  et  eortie 
par  la  diie  rue"  The  action,  then,  is  founded  on 
a  treapasfi  an^  wronic  illegidly  committed  by  the 
«orporatuon,  and  the  defence,  stating  it  generally, 
resta  on  two  groands :  (1)  that  the  street  was 
lawfully  closed  under  powers  oonferred  by  the 
lagialatore,  and,  tlurefoTfi^  no  wrong^  had  been 
oommitted  for  whioh  an  flkoMon  in  this  fbrm  will 
lie;  and  (2)  that  the  plaintiff  was  not  by  law  en- 
ti,tlisd  to  am  indemnity  fbr  the  damage  complained 
<}£  The  fiwowing  we  some  of  the  material  facts : 
St.  Felix-street  opens,  near  the  north  end  of  the 
plaiatifTs  houses,  into  Bonarenture-street,  and 
extends  northwards  beyond  the  latter  street  to 
St.  Antoine-sbreet.  In  its  original  state  it  ran 
southwards  from  the  plaiotifrs  hoases  to  St. 
-Joseph-street.  This  part  of  it  was  crossed  on  the 
level  by  the  lines  of  the  Grand  Janction  Bailway 
Company.  The  Boaaventnre  station  was  a  short 
diatanco  from  the  plaintiff's  houses,  the  ordinary 
approaches  to  it  being  in  Bonaventnre-etreet. 
People  could,  however,  goon  foot  from  the  station 
to  St.  Felix-street,  but  only  by  walking  over  some 
lines  of  railway,  and  oontraveniDg,  in  so  doing, 
the  bye-laws  of  the  company.  It  appears  that  a 
large  number  of  penoos  arriving  by  or  waiting 
for  the  trains,  went' in  thia  manner  to  St.  Felix- 
sbreet,  and  frequented  a  house  kept  as  a  restaurant 
hy  one  of  the  plaintifiTs  tenants,  which  they  could 
no  longer  do  by  this  short  cut  after  the  fence 
complained  of  was  put  up.  In  the  years  1863  and 
1864  the  Bonavenbure  railway  station  was  greatly 
enlan^,  and  the  ^ods  traffic  transferred  from 
another  station  to  it.  These  airanzements  ren- 
dered it  necessary  to  carry  additional  lines  of 
rails  across  St.  Felix-street  to  the  south  of  the 
plaintiGTs  bouses,  making  the  passage  there  diffi- 
cult and  dangerous.  To  assist  these  arrangements 
of  the  railway  company  the  corporation  undertook 
to  close  the  southern  part  of  St.  Felix-street  and 
-open  a  new  street  to  the  south  of  the  station.  The 
manner  in  which  the  corporation  in  fact  closed  or 
abut  off  this  sonthon  part  was  by  placing  a 
wooden  barrier  or  fenne,  from  lOft.  to  i5ft.  high» 
acroaa  the  street  immediately  to  the  south  of  the 
plfuntiff's  houses.  The  place  where  people  used 
to  eater  St.  Felix-street  from  the  railway  station, 
as  before  described,  was  to  the  south  of  this 
barrier,  and  the  outUng  off  of  this  communication 
•caused  so  greatadiminntion  of  the  customers  of  the 
ree  tan  rant  that  the  plaintiff's  tenant  nave  up  the 
business.  The  authority  under  which  the  cor- 
po  rati  on  closed  the  street  is  a  bye-law  made  in 
pursuance  of  an  Act  of  the  Provincial  Legislature 
(23  Vict.  e.  73).  Sect.  10  of  this  Act  authorised 
the  council  to  make  bye*laws  for  various  purposes, 
and,  aoioag  others  (sub-section  6),  "to  regulate, 
clean,  repair,  amend,  idter,  widen,  ooutraot, 
straighten,  or  discontinue  the  afcreeU,  sqaares, 
allm,  highways,  bridges,  mde  and  cron  walks, 
^mnaand  aewers,  and  all  natural  w^ier  courses  in 
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said  oi^."  A  general  b^law  was  aftonrarda 
passed,  aeotion  3  v£  whioh  is  aa  follows :  "The 
counoil  of  the  said  dty  of  Uontreal  majr,  and  tlwy 
are  hereby  authorised  whenever,  in  thar  opinion, 
the  safety  or  convenience  of  the  inhabitants  of  the 
city  shall  reqoire  it»  to  discontinue  any  street, 
lane,  or  alley  of  the  «ud  city,  or  to  make  any 
alteration  in  the  same,  in  part  or  in  whole."  Ana 
subsequently,  on  the  11th  Sept.  1866,  aspecial  bye- 
law  relating  to  St.  Felix-street  was  made,  whioh* 
aSter  reciting  that  it  was  deemed  expedient  in  the 
interest  of  the  publio  to  open  a  new  stre^ 
(describing  it),  and  to  discontinue  a  portion  of 
St.  Felix -street,"  ordains  and  enacts  that  a  new 
street  called  Albert-street  be  opened,  and  that  a 
section  of  St.  Felix-street,  dwcribing  it  by  a  plan 
and  measurements  (being  the  part  to  the  south  of 
the  plaintifTs  houses)  "be  nenoeforth  disoon* 
tinnad."  It  waa  not  disputed  that  under  thaaa 
{Kiwars  the  oorporatiou  might  lawfully  disoon- 
tinae  this  portion  of  the  street,  but  it  waa  oca- 
tended  that  they  were  bound,  as  an  anteoedanb 
condition,  to  indenmify  the  plaintiff  for  the  damage 
he  would  thereby  sustain,  and  that  erecting  tua 
barrier  before  doing  so  waa  an  unlawf  al  act  and  a 
trespass.  The  whole  case,  iudeml,  of  the  plaintifl^ 
so  far  as  this  action  is  concerned,  rests  on  the 
assumption  that  his  property  has  been  invaded  ia 
a  way  to  constitute  "  ui»e  expropriation,"  which, 
iti  was  urged,  could  only  be  lawfully  effected  in 
conformity  with  Article  407  of  the  Civil  Code  of 
Lower  Canada,  "upon  a  just  indemnity  previoasly 
paid."  It  was  argued  that  the  statute  giving  tab 
power  to  make  bye-taws  to  dtaoontiune  streeta 
should  be  held  to  have  been  passed  sabjeot  to  the 
general  law  embodied  in  thia  artiole.  Article  407 
runs  thus :  "  No  one  can  be  compelled  to  give  up 
his  property  except  for  pnblio  utility,  and  in  oon- 
sideration  of  a  just  indemnity  previously  paid." 
A  similar  article  is  found  in  the  Code  Napoleon 
(Article  545).  These  articles  undoubtedly  embody 
a  fundamental  principle  of  the  old  French  law, 
which,  whilst  allowiug  private  property  to  be 
taken  for  purposes  of  public  utility,  asserted  its 
generally  inviolable  nature  by  requiring  previoua 
payment  of  a  just  indemnity.  They  are  foood 
both  in  the  French  and  Canadian  Codes  nnder  the 
title  "Be  la  FroprieU,"  and  in  both  follow  the 
articles  which  defijie  property  or  ownership.  The 
original  article  in  the  Code  Napoleon  was  in 
effect  the  declaration  of  a  principle  which,  ia 
France,  has  beeuappUed  bynumerousBpaoiallaws. 
In  the  Canadian  Code,  aloo,  Artiole  407  is  supplfr- 
mented  by  Artiole  1589,  whioh  is  as  follows: 
"  In  cases  in  whioh  immovi^la  property  ia  re- 
quired for  .purposes  of  general  utility,  the  owner 
may  be  fori^  to  sell  it,  or  it  may  ba  expropria^ 
by  the  authority  of  law,  in  the  manner  and  aooord* 
in^  to  the  rules  preeoribed  by  special  laws."  In 
the  speciallawB  passed  both iuFrance  and  Canada, 
the  principle  of  previous  indemnity  in  coses  of 
"expropriation"  properly  so  called,  appears  to 
have  been  generally  maiutuned.  Bat  exceptions 
have  been  made  in  works  of  urgency ;  and  it  ia 
obvioos  that  special  laws,  when  passed  by  com- 
petent authority,  may  adopt,  reject  or  modify  this 
principle.  A  distinction  has  long  been  made  in 
France,  and  indeed  it  exists  in  the  nature  of 
things,  between  "expropriation"  properly  so 
callc»d,  in  respect  of  whioh  previous  indemnity  ia 
payable,  and  simple  "  dommage ; "  and  a  further 
distinction  between  dirao^  d^^,^i^|yj^^ 
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the  sufferer  a  right  to  oompenBation,  md  iodireefe 
damage,  which  ooea  not.  Great  nsearoh  wu 
displaced  by  the  leBmed  oonnael  on  both  sidei 
mveBtig^tiDg  the  history  of  French  law  and  pro- 
cedure on  these  subjects,  the  powers  conferred  on 
the  tribanals,  and  the  conflicts  between  them. 
Aocording  to  the  opinion  of  Dalioz,  the  first  com- 
plete system  of  procedare  is  to  be  foond  in  Hxe 
Law,  8  Mars,  1810.  A  short  history  this  and 
other  laws  upon  the  subject  will  be .  foond  in 
Balloz's  "  Repertoire,"  tit.  "  Expropriation,"  o.  1. 
It  is  sufficient  for  the  present  purpose  to  note  that 
a  conflict  arose  under  these  laws  between  the 
ordinary  court  of  law  and  the  adminiBtrative 
tribanals,  during  which  numerous  decisions 
bearing  on  the  present  controversy  took  place.  It 
was  settled,  at  least  after  the  law,  8  DiUrs,  1810, 
that  the  courts  of  law  alone  had  jurisdiction  to 
decide  on  the  indemnity  payable  to  owners 
property  in  cases  of  expropnation,  and  that  the 
prorinoe  of  tiie  administrative  tribunals  wm 
confined  to  cases  of  damage;  bnt  conflicts  oon- 
SMtttly  arose  as  to  whether  particular  cases  fall 
within  one  or  the  other  category,  and  the  claims 
of  owners  of  houses  to  indemnity  for  injury  to 
thdr  serritudes  or  qnasi  servitudes  in  publio 
streets  were  a  fertile  source  of  them.  Demolombe 
adverts  to  these  conflicts  in  his  "Traits  des 
Serritudes,"  and  thus  sums  up  the  controversy 
(vol.  12,  art.  700) :  Assuming,  as  he  does,  that 
the  owners  of  houses  bordering  on  streets  are 
entitled  to  indemnity  when  "  Uure  droits  d'accig 
ou  do  vnea  ou  ePegouts,"  are  suppressed,  or 
injuriously  affected,  he  askes  what  is  the  com- 
petenb  authority  to  determine  their  claims  P  His 
answer  is,  "  Gette  question  est  elle-mdme  fut 
dAioate.  O'esfe  la  pouvoir  jodioiure  suivant  les 
una  puisqn'il  s'agit  d'nne  question  de  propri^t^ 
privee.  C'est  an  contraire,  d'apr^  les  antres,  le 
ponvoir  adminiatratif,  parceqn  U  ne  s'agit  pas 
fl'une  veritable  eaipropruUion,  nuus  seulement  d  on 
simple  dommage,  qnoique  ce  dommage  soit  per- 
manent,  et  nous  avons  d^j&  dit  (referriug  to  vol. 
9,  Art  567),  que  telle  paratt  dtre  aujourd'hui,  apr^s 
beanconp  d'hSsitation  et  de  luttes,  la  doctrine 
g<n4ralement  suivie.*'  Delalieu,  in  his  "TraitS 
de  I'Expropriation,"  arrives  at  tlie  same  con- 
clusion :  (See  Art.  152,  6th  edit.,  pp.  85  to  87.) 
No  doubt  in  some  of  the  French  oeciBious  and 
authorities  the  violation  of  rights  of  this  kind  has 
been  treated  as  "  itne  expropriation  reelie."  Bnt 
in  others  it  has  been  spoken  of  as  being  onl^ 
analogons  to  it^  as  thus :  "  comme  s'U  twtitsait 
una  expropriation  rSelle  tTvne  parte  de  $ol  i  **  (See 
Delalieu,  p.  86 ;  Cnrasstm,  ji.  221).  Be  this  as  it 
nay,  the  result  d  the  deasions  appear  to  be 
comofcly  summed  np  by  Demolombe,  and  it 
wonld  seem  that  in  France  at  the  present  day 
damage  to  rights  such  as  "  droiia  d  'aecee"  to  streets 
are  not  deemed  to  constitute  "expropriation." 
Indeed,  upon  a  reasonable  construction  of  the 
language  of  Art.  407  of  the  Code,  it  seems  to 
ap^y  to  property  which  can  be  aotnally  ceded,  and 
for  which  indemnity  could  be  fixed  before  it 
was  ceded.  The  compensation  allowed  in  France 
for  "  dommage,"  as  diatinguished  from  "  expropria- 
tion," seems  to  be  founded  on  an  equitable 
principle  which  the  special  laws  have  adopted 
subject  to  the  regulations  prescribed  in  them. 
Bnt  claims  for  damage,  other  than  that  arising 
from  the  cession  of  property,  being  foi  the  loss 
caoaed  by  the  ezecntion  of  the  works  and  as  a 
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cons^nenoe  of  them,  it  would  be  nnreastmable  to 
require  jprenoas  mdemnity;  indeed,  in  many 
rases,  the  extent  of  danuge  cannot  be  pre- 
viously ascertained.  The  distinction  between 
the  damage  which  grows  fVom  an  expro- 
priation, and  that  which  arises  from  the  execu- 
tion of  the  works  (**  VexeeutUm  ullerieure  deg 
troBOiux")  is  plainly  put  and  illustrated  by 
Delalieu.  The  latter,  he  sa^s,  is  "  non  la  suite 
de  I'expropriation,  mus  la  suite  de  rex^cution  de 
travaux,"  and  he  shows  how  in  the  nature  of 
things  the  indemnitv  for  it  cannot  be  assessed  be- 
forehand, but  should  be  the  subject  of  a  snbse- 
quent  inqniry,  even  in  the  case  where  an  actual 
expropriation  has  taken  place.  (See  Delalieu,  Art. 
301  to  305.)  Assuming,  then,  that  the  plaintiff 
had  rights  in  St.  Felix-street,  which  have  sustained 
damage,  their  lordships  think  he  has  failed  to 
establuh  an  expropriation,  or  an  injury  which 
would  give  bim  a  r^ht  to  preliminary  indemnity, 
so  as  to  make  the  coiporation  wrongdoers,  and 
their  act  in  closing  the  street  a  trrapass,  and  "  one 
Toie  de  fait,"  because  such  indemnity  had  not 
been  paid.  It  seems  to  them  that  if  he  has  an^ 
claim,  it  is  one  to  be  prosecuted  under  the  provi- 
sions of  the  Act  relating  to  expropriations  b^  this 
corporation  (27  A  28  vict.  c.  60),  which  will  be 
hereafl^er  considered.  (See  ou  this  point  Jonef  v. 
8tan$tead  Raihoa/ij  Company,  L.  Rep.  4,  P.  0. 98  ; 
26  L.  T.  Bep.  N.  S.  456.)  Their  Lordships  ob- 
serve that  one  of  the  grounds  on  which  Mr.  Justice 
Taechereau  has  sustained  the  action,  instead  of 
sending  the  plaintiff  to  the  Special  Tribunal  con- 
stituted b;^  the  Act  referred  to,  is  that  the  parties 
had  submitted  to  the  jurisdiction  of  the  court, 
but  th^  are  unable  to  find  sufficient  ovldenoo 
of  submission  or  consent  in  the  zccord  to 
justify  this  condnsion.  Whilst  upon  the  oon- 
sideralaons  just  referred  to,  it  seems  to  their 
Lordships  that  the  present  action  is  mis* 
ooncuved,  they  are  reluctant  to  determine  the 
case  without  considering  the  other  points  (more 
nearly  touching  the  merits  of  the  claim)  which 
were  armoA  at  the  bar.  These  were :  that  the 
plaintifir  had  suffered  no  injury  which,  by  the 
French  law,  would  give  a  right  to  indemnity ;  and 
that,  if  this  were  not  so,  the  legislation  authoris- 
iog  the  act  which  caused  the  damage  had  taken 
away  the  right  of  action,  without  providing  com- 
pensation. It  cannot  be  denied  that  the  law  of 
France  allows  to  the  owners  of  houses  adjoining 
streets  rights  over  them,  which,  if  not  servitudes* 
are  in  the  nature  of  servitudes.  Demolombe  eno- 
meratea  as  nndonbted  the  richts  *'  d'aoc^  oa  de 
sortie,  des  vues,  et  d'^gouts  (vol  12,  s.  699),  and 
the  same  rights  are  spoken  of  by  Pmdhon  (vol.  1. 
Art.  S69).  The  right  of  access  to  *  house  la  cC 
course  essential  to  its  enjoyment,  and  if,  byieasoa 
of  alterations  in  the  street,  the  owner  cannot  get; 
into  or  out  ct  it,  or  is  obstmcted  in  doing  so, 
there  seems  to  be  no  doubt  that  by  the  law  of 
France  he  is  entitled  to  recover,  in  some  form,  in* 
demnity  for  the  damage  he  sustains.  But  the 
stopping  of  a  street  at  one  of  its  ends  does  not 
produce  these  consequences.  The  occupiers  of 
the  plaintiff's  houses  can  go  from  them  into  St. 
Felix-street,  and  pass  from  it  into  other  streets, 
and  through  them  into  all  parts  of  the  city. 
The  only  ^ect  of  making  the  street  a  cul  de  sac 
so  far  as  the  rights  of  access  and  passage  are  con> 
OOTned  (apart  from  Hia  loss  of  ^nstomerr  to  be 
presently  noticed)  is^tAi^y  1^  ^y^^^^^^^ta 
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hrnn  to  eo  bj  other  streets  and  forther  to  reach 
the  aoDtbern  part  of  the  city.  The  coansel  for 
the  plomtiff  oontended,  indeed,  that  a  right  of 
passage  throaghoat  the  entire  street  belonged  to 
the  owner  of  erery  house  in  it  as  a  sorvitade,  and 
imdoabtedly  they  were  able  to  refer  to  some 
anthorities  in  faroar  of  this  vioir ;  bat  the  weight 
of  aathority  appears  to  be  the  other  way.  With 
all  their  indastry,  the  learned  connsol  were  unable 
to  find,  in  the  mass  of  Frenoh  decisioDS  on  this 
BDb^ect,  a  Bii]fi;le  case  in  which  it  has  been  held  that 
closing  one  end  onl^  of  a  streec  was  an  inter- 
ference with  the  Tights  of  access  and  passage 
■which  gave  a  claim  to  compensation.  On  the  other 
hand,  sereral  amthoritdes  and  dedsions  were  cited 
to  the  contrary.  Demolombe,  in  disonssing  the 
rights  of  access  and  other  rights  in  streets  (which 
lie  ack^iowledges  are  senritndes  that  cannot  be 
interfered  with  by  the  Administration  without 
making  compensation),  considers  the  paasase  a 
man  enjoys  over  that  portion  of  a  street,  which  is 
not  necessary  for  immediate  access  to  his  house, 
to  be,  not  a  right,  but  only  an  advantage  of 
which  he  may  bo  deprived  wibhoat  compensation. 
And  among  the  instances  of  interference  with 
mere  advantages,  as  distinguished  from  rights, 
he  gives  tbe  following : — "  Comme  si  par  exemple 
1' Administration  dimmuait  la  largeur  de  la  place 
on  de  la  me,  oa  mdme  si  elle  feriuaib  la  me  par 
Tun  de  ses  boats,  de  mani^  a  en  faire  une 
impasse."  (Vol.  VZ.  s.  699.)  In  Dalloz  **  R^- 
pertdTB,"  tit.  "Travanx  Publics,"  sect  816, 
it  is  said  that,  to  give  a  claim  to  indemnity 
aocordinff  to  the  constant  jurisprudence  of  the 
Ccmseil  d'Etat,  the  damage  mast  be  material,  and 
the  direct  and  immediate  consec^uence  of  the  works 
executed  by  the  Administration,  and  that  for 
indirect  dami^e  no  indemnity  is  due.  And  in 
sect.  818  he  gives  as  an  instance  of  indirect  damage, 
"  La  diSpr^ciaCion  causfSe  a  une  nuuson  sitn^  dans 
une  me,  qui  par  suite  de  travanx  publics  a  6t,6 
fenn^e  a  une  de  ses  extr^mit^s,  alors  qn'elle  resto, 
du  c6t6  opposd,  une  communicatiou  avec  autres 
rues."  In  Dalloz  "K^cneil,"  1856,  part  3,  p.  til,  an 
important  Arrdt  of  the  Conseil  d'Ebat  is  set  oat, 
given  in  a  case  in  which  the  owner  of  a  house  in  a 
street  at  Toulouse,  one  end  of  which  had  been 
closed,  claimed  an  indemnity  of  40,000  francs.  One 
of  tbe  oonsid^nts  of  this  Arrdt*  which  affirmed 
the  judgment  of  Uie  Conseil  de  Prtfeotnre  reject- 
ingthe  daim,  is  as  fdlowa :  " Consid&rant  que  si 
la  xtiie  de  rOrme-seo  a  6t6  fenn^  axat  Toltnres  k 
oalle  de  ses  ezferfimitds  qui  abontissait  k  la  dite 
place,  elle  est  rest^e  onverte  da  c6t(S  oppos^,  et  se 
trouve  encore  en  communicstion  aveo  la  nouvelle 
Kne  de  I'Orme-sec,  qu'ainai  la  dite  maison  n'ayant 
paa  6tS  priv^  de  son  acc^s  a  la  voie  pubtique,  la 
depredation  qa'elle  aarait  pu  ^pronver  ne  consti- 
tnerait  point  an  dommage  direct  et  matdriel  qui 
pilt  donner  droit  a  nne  indemnity,"  &c.  It  cer- 
tainly then  appears  that  in  France  the  deprecia- 
tdon  cansed  to  a  house  by  stopping  one  end  of  a 
street,  supposing  it  to  remain  open  at  the  other,  is 
not  regarded  as  an  interference  with  a  servitude, 
nor  (standing  alone)  such  direct  and  immediate 
damage  as  will  give  a  title  to  indemnity ;  and  if 
this  be  so,  there  seems  to  be  no  reason  or  authority 
far  declaring  the  law  to  be  otherwise  in  Canada. 
The  authorities  referred  to  leave  untouched  the 
question  whether,  if  a  street  were  stopped  at  both 
its  ends,  indemnity  would  be  payable.  It  is  enough 
to  say  tiiat  ahoald  such  a  case  arise,  it  might  pes- 
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Bibly  he  contended  with  effect  that  a  virtual 
destruction  of  the  undoubt-ed  rights  of  aooeaa  to 
the  houses  in  the  street  so  closed  hed  been  oooa- 
flioned  which  would  give  to  their  owners  a  title  to 
indemnity.  It  was  farther  contended  for  the 
plaintiff  that  beyond  the  mere  passage  through 
the  street  of  which  the  occupiers  of  his  houses 
were  deprived,  he  had  sustained  special  damage 
by  reastHi  of  the  loss  of  customers,  who  formerly 
came  from  the  railway  station  into  the  street  and 
were  now  prevented  from  doing  so,  and  that  thus 
the  value  of  his  houses  for  the  purpose  of  the 
particolar  trades  carried  on  in  them  was  depre- 
ciated. But  it  is  to  be  observed  that  there  was  no 
authorised  road  from  the  railway  station  to  this 
street,  and  the  people  who  came  into  it  from  &e 
station  did  so  in  an  irregolar  manner,  and  hj 
passing  over  tbe  lines  and  works  of  the  railway,  in 
contravention  of  tbe  bye-laws  of  the  company. 
This  source  of  profit  was  obviously  of  a  precarious 
kicd,  and  cannot  be  r^arded  as  permuent.  The 
street  does  not  appear  to  have  been  much  used, 
being  inconvenient,  if  not  dangerous,  from  the 
frequent  passing  of  railnay  trains,  and,  apart  from 
the  custom  of  the  railway  lusseDgers,  no  special 
advantage  seems  to  have  been  derived  from  its 
being  a  thoroughfare.  French  cases  were  cited  to 
the  effect  that  the  loss  of  customers  (unless, 
indeed,  the  right  of  access  as  before  interpreted  is 
infringed)  would  not  be  each  a  direct  and  imme- 
diate  damage  as  would  give  a  claim  to  indemnity. 
(See  "  Dnfoor,  Droit  Adininisteatif  appliqn^,"  27o, 
277,  323 )  A  similar  decision  was  given  hj  the 
House  of  Lords  in  Rv^ttr.  MeiropoUtanBaiUoay 
Oomfony  (L.  Bep.  2  H.  of  L.  17s ;  16  L.  T.  Hep. 

S.  542).  Whether,  if  the  dosing  the  street 
had  cat  (KEf  the  plaintiff's  houses  from  a  place  the 
occupiers  had  loiw  used  in  connection  with  than, 
as  from  a  wfaarrnpon  a  publio  river,  or  had 
rendered  the  immediate  approach  to  the  houses 
difficult  or  inconvenient,  he  would  have  been 
entitled  by  French  law  to  indemnity  upon  the  prin- 
ciple on  which  two  English  decisions,  turning  upon 
facts  of  the  kind  just  supposed,  were  determined, 
it  is  unnecessary  to  consider.  Bat  the  present 
case  differs  from  the  supposed  ones.  The  imme- 
diate access  to  the  houses  is  nob  obstructed,  and 
the  oconpiers  of  them  had  no  special  object  hOTond 
that  of  the  ndghbours  in  going  to  the  part  of  the 
dty  whidi  lies  south  ot  the  barrier.  _  Indeed, 
there  is  no  evidence  that  any  inoonvenienoe  was 
fdt  on  this  score,  and  probably  none  conld  have 
been  given,  for  there  appears  to  be  another  street, 
easily  accessible  to  the  occupiers  of  the  plaintiff's 
honses,  l^which  this  put  of  the  city  can  be  reached, 
and  which,  whilst  oulj^  a  little  further,  is  probably 
more  oommodioas,  being  less  liable  to  obstmction 
from  tbe  operations  of  the  railway.  Tbe  gravamen 
of  the  damage,  as  proved,  was  the  loss  of  the  custom 
of  the  railway  passengers  already  adverted  to.  No 
doubt  the  distinctions  in  the  cases  on  this  subject 
are  fine.  The  English  decisions  (which  are  only 
referred  to  by  way  of  illastration)  as  well  as  the 
French  have  been  conflicting,  and  the  boundary 
lines  between  tbeoi  are  in  consequence  somewhat 
indistinct :  (See  Metropolitcm  Board  of  Wdrkt  T. 
McCarthy,  L.  Eep.  7,  H.  of  L.  243 ;  31  L.  T.  Bep. 
K.  S.  18^ ;  Seekeit  t.  Midland  RaUmn/  Company, 
L.  Eep.  3  0.  P.  82 ;  17  L.  T.  Eep.  N.  8. 499).  One 
ground  of  damase  complained  of  is  due  not  to  the 
discontinaance  oE  tbe  street,  bnt  to  the  manner  of 
cbsing  it.  It  is  said  the  barrier  ^hslLhafl  bdni 
Digitized  by  VjOOQIc 
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erected  darkeDA  the  plaintiff's  hoaaes.  It  may  be 
tliat  the  plaintiff  has  some  gronud  ol  complaint  on 
this  head,  but  be  has  not  alleged  m  his  declaration 
that  the  windows  of  his  housea  have  been  deprived 
of  light,  bnt  only  that  the  street  has  been 
darkened ;  nor  does  the  evidence  distinctly  show 
a  deprivation  of  light  to  an  actionable  degree,  nor 
is  snch  a  deprivation  found  as  a  fact  by  the  experts 
or  the  judges.  The  great  oontest  in  the  cause  has 
been  as  to  the  damage  arisiDg  from  the  sappres- 
rion  of  the  stre^,  and  not  that  due  to  the  form  of 
the  faarrior.  Thronghoab  Tasohereau,  J.'s,  jndg- 
ment,  in  which  that  learned  judge  ably  supports 
his  own  view,  there  is  no  oUosion  to  loss  ot  light 
as  a  substantive  grievance.  If,  however,  this  or 
other  damage  has  been  occasioned  by  the  proximity 
of  the  hairier,  it  would  he  recoverable,  if  at  all, 
under  the  Oorporation  Statutes.  The  amount  of 
damage  assessed  in  the  action  is,  in  the  main, 
given  in  respect  of  loss  of  custom  and  the  conse- 
quent depreciation  in  the  value  of  the  bouses.  The 
other  qaeslions  argued  tamed  upon  the  special 
statutes  relating  to  the  corporation.  It  was  con- 
tended that  these  Acts  excluded  an  action  for 
indemnity,  and  gave  no  compensation  in  cases  like 
the  present.  For  the  plaintiff  it  was  denied  that 
the  action  was  thas  excluded,  but  it  was  said  that, 
if  taken  away,  compensation  was  given.  Uponthe 
English  legislation  on  these  sulgeots,  it  is  dearly 
establiBhed  that  a  statnte  which  authorises  works 
makes  their  execution  lawfhl,  sod  takes  away  the 
rights  of  action  which  would  have  arisen  if'^ they 
had  been  executed  without  such  authority. 
Statutes  of  this  kind  usually  provide  compensa- 
tion and  some  procedure  for  assessing  it ;  bat  it 
is  a  well  understood  rule  in  England  that  though 
the  action  is  taken  away,  compensation  is  only 
recoverable  when  provided  by  the  statutes  and  in 
the  manner  prescribed  by  them.  In  practice  it  is 
generally  provided  in  respect  of  all  acts  by  which 
lands  are  "  injuriously  affected  *' — words  which 
have  been  held  by  judicial  interpretation  of  the 
highest  authority  to  embrace  only  such  damage  as 
woold  have  been  actionable  if  the  work  causing  it 
had  been  executed  without  statutable  antbonty. 
In  the  Canadian  Act  (23  Vict.  c.  72),  authorising 
the  bye-law  in  qoestioD,  no  compensation  is  ex* 
preasly  provided  tm  the  damage  whidi  may  be 
cansed  by  any  of  the  acta  it  anthoriBes  to  he  done. 
But  in  a  previous  Act  (14  &  15  Yiot.  c.  128),  pro- 
vision for  compensation  is  expressly  made  in  two 
instances.  Thas  the  power  to  make  bye-laws  for 
altering  the  footpaths  or  sidewalks  of  any  street 
is  conferred  subject  to  the  provision  "that  the 
council  shall  make  compensation  oat  of  the  fnnds 
of  the  city  to  any  persons  whose  property  shall  be 
ininriousfy  affected  by  any  such  alteration  of  the 
level  of  the  footpath  in  &ont  thereof."  And  the 
power  to  make  bye*laws  for  changing  the  sites  of 
markets  and  appropriating  the  sites,  saves  to  any 
party  t^grieved  '*  any  remedy  he  may  by  law  have 
against  the  corporation  for  any  damage  be  might 
thereby  sustain."  Thecoansel  for  the  corporation 
referred  to  two  or  three  other  instances  of  «cpre!is 
|ffOvitiona  jn  former  Acta  relating  to  tbia  corpora- 
tion, and  also  to  sets  of  Acts  anthoming  roads, 
bridges,  and  other  pnblio  works,  whi<^  provided 
compensation  in  express  tonus,  and  contended 
that  it  might  be  inferred  from  tiiis  course  of  legis- 
lation that  the  intention  was  to  exclude  compensa- 
tion, whenever  it  was  not  expressly  given.  On 
the  other  hand,  the  counsel  for  the  plwntiff  rdied 


on  the  fact  that  no  compensation  was  provided' 
by  the  Act  authorising  toe  bye-law  in  question, 
although  the  power  it  conferred  would,  it  was 
said,  justify  an  interference  with  property,  and 
with  undoubted  servitudes,  and  sJau  npan  the 
difference  between  English  and  French  law,  arising 
from  the  existence  of  the  article  of  the  code,  and 
the  dissimilar  systems  of  procedure  in  the  two 
countries.  Their  contention,  in  snbstance,  waa 
that  the  special  Acts  should  be  read  with  and 
subject  to  article  407  of  the  code  in  the  casea  to- 
whuh  it  waa  applicable,  and  also  to  the  genexal 
law  which  ^ve,  in  COTtain  casns  at  least,  a  li^bb 
to  indemnity  for  damage.  Whatever  may  hav« 
been  the  effect  of  the  special  Acts  relating  to  this 
corporation  before  the  passing  of  the  27  &  28  Vict. 
0.  60,  they  mast  now  be  read  and  considered  with 
it.  Th^  Act  is,  indeed,  a  statnte  upon  expropri»- 
tions.  After  reciting  in  the  preamble  that  mucb- 
difficulty  waa  often  experienced  in  carrying  oat 
the  law  in  force  relating  to  expropriations  for  pur- 
poses of  pnbUc  utility,  it  establishes  a  tribanal 
consisting  of  commissioners  for  determining  the- 
value  of  property  expropriated,  and  a  system  of 
procedure  for  such  cases.  Then  the  18tn  section 
enacts  that  these  provisions  shall  be  extended  to 
all  cases  in  which  it  becomes  necessary  to  ascertain, 
the  comoensation  to  be  pud  for  any  dunoge 
sastoineoi  by  reason  of  any  alteration  in  the  level 
of  footways  made  by  the  council,  or  by  reason  of 
the  removal  of  uiy  establishment  sul^eot  to  bo 
removed  under  any  bye-law  of  the  council, "  or  to 
any  {jorty  by  reason  of  any  other  Act  of  the 
conncil,  for  wnich  they  are  bound  to  make  com- 
pensation." It  was  contended  for  the  corporation 
that  tbia  general  clause  referred  only  to  such 
compensation  ns  was  expressly  mentioned  in  their 
statutes,  though  they  could  only  point  to  two 
instanoea  of  such  compeneation  whic^  coald  satisfy 
the  words,  and  these  were  contained  in  a  B-oaa 
Act  (36  Geo.  3,  c.  9),  the  iwwers  of  which  were 
transferred  to  the  corporation.  Whilst,  for  the- 
plaintiff,  it  was  said  that  if  it  be  held  that  actions 
for  indemnity  are  taken  away,  this  sweeping  clause 
ought  to  be  constmed  so  as  to  comprehend  all 
eases  of  damage  for  which,  by  the  general  law, 
indemnity  wowd  bo  due,  and  as  being,  in  effect, 
equivalent  to  the  common  clause  in  the  Ei^^h 
statutes  containing  the  words  "otherwise  in- 
juriously  affected.'*^  Beading  the  clause  in  the 
latter  sense,  compmsatiou  woald  be  ezpressly 
given  by  it  to  aU  who  may  soffer—to  use  the 
English  phrase — actionable  damage.  A  provision 
to  this  effect,  if  it  be  made,  would  no  doubt  he 
eqnitable  and  reasonable;  whereas,  if  it  be  not 
made,  the  scheme  of  compensation  provided  by 
these  Acts  would  seem  to  be  defective.  Their 
Lordships,  however,  do  not  think  it  neoes^ry  to 
decide  in  this  appeal  the  qnestiou  thus  raised — 
since,  in  whatever  manner  it  may  be  determined, 
and  whatever  may  have  been  the  case  before  the 
18th  section  of  the  27th  &  28th  Tict.  c  60  waa- 
passed,  they  think  that  this  enactment,  by  requii^ 
mg  that  the  compensation  payable  to  any  party 
"by  reason  of  any  act  ol  the  council  for  which  they 
are  bound  to  make  compensation,"  shall  he  aaoer^ 
tained  in  the  manner  prescribed  by  the  statute^ 
excludes,  by  necessary  im|dioation,  actions  of 
indemnity  for  damage  in  respect  of  such  acts.  It 
is  enoDgh,  therefore,  to  say  that,  in  their  view, 
the  corporation,  having  acted  within  their  powers, 
the  phuntifTs  claim  (3  ^'^'^"^(^^^^{^^ 
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lund  which  would  fall  to  be  determined  by  th^ 
oommiBsioners  under  the  special  Act  It  may  b^ 
obserred  that  the  qoeitioii  of  procedure  in  cases 
of  this  kind  is  not  merely  a  technical  one.  This 
was  pointed  ont  in  the  judgment  of  this  committee 
in  Jonea  v.  Tlie  Stanstead  Railway  Oompany  {uM 
Blip).  It  is  there  said:  "The  claim  for  dami^es 
in  an  action  in  this  form  assumes  that  the  acts  in 
respect  of  which  they  are  claimed  are  unlawful, 
Trhilst  the  claim  for  compensation  under  the  Bail- 
way  Acts  supposes  that  the  acts  are  rightfully 
done  under  statutable  authority ;  and  this  distinc- 
tion is  one  of  substance,  for  it  afiects  not  only  the 
nature  of  the  prooeedinge,  but  the  tribunal  to 
which  recourse  should  be  bad.*'  On  the  whole 
<»se,  their  Lordships  find  themselyes  unable  to 
<»ncur  in  the  judgment  pronounced  by  the  majority 
oE  the  judges  of  the  Court  of  Queen's  Bench,  and 
they  will  humbly  advise  Her  Majesty  to  reverse 
both  the  judgments  below,  and  to  direct  tl\Bt  the 
action  be  dismissed  with  costs.  The  respondmt 
must  pay  the  costs  of  this  ai^ieaL 

Solidtora  for  the  appellants,  WUde,  BergaTt 
Moore,  and  Wilde. 

Solicitors  for  the  respondent,  BiKhqg',  Som/paa 
andBisehof. 


S^ni^xtm  Court  of  lubtcatun. 

COURT  OF  APPEAL. 

STTTTNGS  AT  LIKOOLN'S  INN. 

Saturday,  July  8. 

(Before  Ja3u:s  and  Mellisu,  LJJ.,  and  Bag- 
GAUAY,  J.A.) 

SwiXDEix  i>.  Thz  BnuiiDGHAH  Stkpicaib  ;  The 

BmUKOHAlE  SXKDICATB  U.  STJliDXI>U(a) 

PrarfiVc — Time  for  appedling~-Appeal  from  re- 
fttsal  of  interlomtory  applieation — Special  leave 

io  appeal — Trial  before  judge  and  jury — Discre- 
tion of  court— Rules  of  Court  1875,  Order 
XXXVI.,  TuUg  3,  26 ;  Order  LYIIL,  rule  16. 
Where  an  inierloctUory  application  ie  refuted,  no 
order  heing  made  except  that  the  coBtg  ekall  be 
costs  in  the  cause,  the  iwenty'One  days  within 
tohieh,  hy  Order  LYHL,  15,  the  appeal  -must 
he  brought,  run  from  the  date  of  the  refaeal,  and 
not  from  the  date  of  entering  the  order  a«  io  costs. 
In  actions  which  under  the  old  practice  would  have 
heen  within  Ike  eseelusive  jurisdiction  of  the  Court 
of  Chancery,  th  e  Sigh  Cottrt,  tmder  Order 
XXXVL,  rules  3  and  26,  hoe  a  discretionary 
power  to  determine  whether  there  thaU  he  a 
trial  hy  jury,  and  the  Court  of  Appeal  will  not 
generally  inteifei-e  with  the  eseerctse  of  the  dieore- 
tion  hy  a  judge  of  the  High  Court. 
BnttVucere  whikher,  if  an  action  whtdi  under  the 
old  prance  must  have  been  brought  in  a  court  of 
common  law  he  now  hraught  vn  fAs  Ohaneery 
Sivinon  of  ih6  High  Oomt,  ike  partiea  would  lose 
the  aheolute  right  to  a  trial  hyjvry,  which  they 
would  have  had  under  the  old  practice. 
This  was  an  appeal  from  a  decision  of  Hall,  Y.O. 

Tbesa  two  suits  were  instituted  before  Nov. 
1875,  when  the  Judicatora  Acts  came  into  opera- 
tion. ^  
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The  first  suit  was  for  tiie  specific  perfwmanoe  of 
an  agneement  for  the  sale  of  a  colliery ;  and  the 
second  suit  sought  to  set  aude  ^e  afpreement  en 
the  ground  of  fraud. 

On  the  9th  May  the  plaintiffs  in  the  second  suit 
gave  notice  of  trial  of  the  action  uid  of  their 
desire  to  have  the  issues  of  fact  tried  before  a 
judge  and  jury,  in  accordance  with  the  proviBi<ms 
of  the  Bnlea  of  Court  1875,  Order  XXXY1„ 
role  3. 

They  subsequently  took  out  a  summons  in  both 
suits,  asking  that  tlie  issues  of  facts  might  be  or- 
dered to  be  tried  before  a  jodge  and  jury.  The 
gammons  was  adionmed  into  ooort  and  came  on 
for  bearing  on  Uie  27th  ISm^,  when  Hall,  Y.O., 
said  diat  uiere  were  mixed  questions  ctf  law  and 
fact,  so  that  the  case  mi^t  ultimately  be  di^xised 
of  independently  of  any  issues  nowdirecbed;  and 
that  until  tiae  case  was  gone  into  at  the  hearing 
when  issues  might,  if  necessary,  be  directed,  it 
would  be  premature  to  direct  them ;  that  he  had 
power,  under  Order  XXXYI.,  rule  26,  in  a  proper 
case,  to  order  a  trial  before  himself,  without  a 
jury  i  that  he  did  not,  however,  now  exercise  that 
discretion,  but  simply  refused  the  application, 
making  no  order  except  that  the  costs  oi  the  ap- 
plication should  be  costs  in  the  second  cause. 

This  order  was  passed  and  entered  by  the  regpa- 
trar  on  the  14th  June. 

The  plaintiffs  in  the  second  cause  appealed, 
giving  notice  of  M>peal  on  the  24th  June. 

Sovihgaie,  Q.C.,  jE?rMtoue,  Q.G,  and  W.  P.  Bealt 
for  the  appeUants. 

Ingle  Jo^ce  (with  him  Dickinson,  Q.C.)  for  tbo 
plaintiffs  in  the  first  cause  raised  a  preliminary 
objection  to  the  appeal.  This  appeal  is  too  late. 
Order  LYIIL,  role  15,  provides  that  no  appeal 
from  any  interlooatoiy  order  shall,  except 
by  special  leave  of  the  Conrt  of  Appeal,  be 
brought  after  the  expiration  of  twenty-one  days, 
and  that  that  period  shall  in  the  oaae  of  the  re- 
fusal of  an  application  be  calculated  from  the  data 
of  such  refusal.  This  application  was  refused  on 
the  27th  May,  and  notice  of  appeal  was  not  given 
till  the  24th  June.   That  was  clearly  too  late. 

SoulJigate,  Q.C.  and  Bristowe,  Q.C.  for  the  flfl- 
pellants.— The  Yice-Chancellor's  order  waa  not  a 
simple  refusal  of  the  application,  but  the  order  as 
to  costs  was  one  which  requhred  to  be  drawn  up, 
and  the  period  of  twenty-one  days  should  there- 
fore bo  oakulated  fiNun  the  time  when  the  order 
was  passed  and  entered,  which  was  on  the  14th 
June.  [Their  Lokdships  held  that  the  addition  of 
directions  as  to  costs  made  no  difference,  that  it 
was  a  simple  refusal  of  the  application,  and  that 
the  appeal  was  therefore  too  We.]  Then  this  is  a 
case  ID  which  special  leave  to  appeal  should  be 
given,  for  we  have  been  misled,  because  it  has  been 
generally  supposed  in  the  registrar's  offices  that 
the  time  for  appealing  from  an  order  of  this  kind 
is  to  be  calculated  from  the  time  at  which  the 
order  is  entered.  Moreover,  a  case  of  fraud, 
such  as  we  set  up  by  oar  bill,  is  peculiarly  fit  to 
be  tried  by  a  jury,  and  if,  as  we  contend,  we  are 
absolutely  entitled,  under  Order  XXXYL  rr.  2 
and  26,  to  have  the  case  tried  by  a  jury,  we  onght 
not  to  be  dofnived  of  our  right  by  a  mere  tedini- 
<»lity. 

BueteU  Roberta  for  other  psrties. 

Jahes,  L.J. — I  am  clearly  of  opinion  that  this 
appeal  ought  to  have  been  brought  within  twenty- 
one  ^ys  &om  the  date  of  the  '^^'^^^^^^^^^^ 
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cation  by  the  Yice-ChaDcellor.  The  appUcation 
was  simplv  refased,  and  the  order  as  to  costs  can 
make  do  difEereoce.  An  order  as  to  costs  alone 
ooald  not  be  appealed  from,  and  the  appellants' 
object  is  clearly  to  appeal  from  the  refusal  of 
their  application.  An  order  refasing  an  applica- 
tion is  almost  ai.yra.j8  made  in  this  form.  It  is  of 
the  utmost  importance  that  there  shoold  be  no 
d^y  in  appealing  from  an  order  as  to  the  oon- 
duot  of  a  cause.  The  &ct  that  the  appellants 
chose  to  delay  the  drawii^  up  of  the  order  affords 
no  ground  for  extending  the  time ;  if  it  did,  liti- 
gation might  be  prolraiged  in  the  most  oppreBsive 
way.  Ko  one  could  have  an^  object  in  drawing  up 
the  order  until  it  was  desired  to  hare  the  costs 
taxed.  The  express  purpose  of  the  rule  15  of 
Order  LVIII.  is  that,  on  the  refusal  of  an  inter- 
locutory  application,  time  shall  be  calculated  from 
the  di^  of  the  refusal.  I  therefore  think  the 
appeal  is  too  late.  Then,  as  to  the  substance  of 
the  case,  these  suits  would,  nnder  the  old  practice, 
have  been  exclusively  within  the  jurisdiction  of 
the  Court  of  Chancery,  and  the  Vioe-Chancellor 
could  then,  if  he  had  in  his  discretion  so  thought 
fit,  have  refused  to  allow  them  to  be  tried  by  a 
jury.  In  suoh  cases  I  am  of  opinion  that  the  dis- 
cretion stilt  remains ;  and  as  this  is  essentially  a 
matter  of  discretion  the  Court  of  Appeal  will  not 
interfere  with  the  Yice-Chanoellor*B  aisoretion. 

MelushI  L.!.— lam oE  the  same  opinion.  Rule 
15  makes  a  dear  distinction  between  the  granting 
and  the  refusal  of  an  interlocutory  i^i^ication. 
And  there  was  good  reason  for  doing  so.  When 
the  application  is  granted*  the  exact  temu  of  the 
order  may  be  rery  material,  and  therefore,  in  that 
caae  the  party  desiringto  appeal  is  to  have  twenty- 
one  days  for  doing  so  after  the  time  when  he 
knows,  or  may  know,  what  the  terms  of  the  order 
are.  But  when  the  application  is  refused,  the 
party  who  desires  to  appeal  is  the  one  who  made 
the  application,  and  who  would  have  to  draw  up 
the  oraer.  If  he  were  to  hare  twenty-one  days 
from  the  date  of  the  entering  of  the  order,  his 
right  of  appeal  might,  by  his  own  delay  be  ex- 
tcmded  indefinitely.  Then,  if  we  were  to  admit 
the  argnment  founded  upon  the  fbct  that  an  order 
was  made  as  to  costs  on  the  refusal  erf  the  ^>plt- 
cation,  we  should  practically  abolish  the  distinc- 
tion made  by  role  15,  between  the  granting  and 
the  refusal  of  an  application.  The  appeal  is  thet  e- 
fore  in  my  opinion,  too  late.  I  also  agree  with 
the  Lord  Justice  that  this  is  not  a  case  in  which 

rial  leave  to  appeal  ought  to  be  given,  for 
is  essentially  a  Chancery  case  in  whioh, 
before  the  Judioatare  Acts,  the  Court  of  Chancery 
would  have  had  a  discretion  to  refuse  a  trial  by 
jury,  and  in  my  opinion  the  Chancery  Division  of 
the  High  Court  has  now  the  same  discretion  with 
respect  to  such  a  case.  It  is  a  different  and  more 
difficult  question  whether,  upon  the  construction 
of  Order  XXXYI,  rule  26,  if  an  action  were  now 
brought  in  the  Chancery  Division  of  the  High 
Court  whioh  could  nnder  the  old  practice  have 
been  brought  only  in  a  court  of  Common  Law,  the 
patties  wonid  Ion  the  absolute  right  to  a  jury, 
which  they  would  have  had  under  ^  old  praotioe. 
This  appral,  however,  must  be  dismissed. 
Baooallay,  J.A. — ^I  am  of  the  same  opinion. 

Appeal  aeooreUngly  dUmisaed  vnih  eott$. 
Solicitors  for  the  ^pellants.  Burton,  Yeaie  and 
Sort,  i^^ts  for  JoMuon,  Barclay  and  Co.,  Bir- 


Solicitors  for  the  respondents,  Oregon/,  lioto- 
cliffes,  and  Bawle,  agents  for  Bernard  and  King, 
Stourbridge ;  Twker  and  Lake,  agwts  for  Wragge, 
i!van$,  and  Jeeeon,  Birmingham. 


Satfxrday,  Jvly  29. 

(Befise  jAMSsand  Ubllish,  LiJJ.,  andBAGOALLAV, 
J.A.) 

Smith  v.  GBnrinj:r.(a) 

Practice — Appeal  from  refusal  of  interlocnlovy 
order — Setting  down  appeal — Production  of 
office  copy  of  order — Bvlea  of  Court  1875,  Ordtr 
LVIIL,rr.8, 15. 

Order  LVIIL,  rule  8,  which  provides  that  the  party 
appeaUng  from  a  judgment  or  order  ahalt  pro- 
duce to  me  proper  offi^eer  of  the  Court  of  App-al 
the  judgment  or  order  or  an  office  copy  tlunvof, 
doea  not  appiiy  to  an  appetd  from  the  refusal  of 
an  inierlocutory  appltcation,  v}hieh,  under  rule 
16  of  the  same  Order,  must  he  h'Ought  within 
twet^yone  days  from  the  date  of  «tcA  refuaaJ. 

A  party  appealing  from  the  refusal  of  an  inter-, 
uyeutory  order,  therefore,  need  not  produce  an 
office  copy  of  the  order  appealed  from. 

This  was  an  ex  parte  application,  made  under  the 

following  circumstances. 

On  the  30th  Jane  a  Tice-Chancellor  refused  an 

interlocutory  order  made  by  the  plaintiffs,  and 

directed  that  they  should  pay  the  defendant's 

costs. 

On  the  19th  July  the  plaintiffs  gara  notire  of 
appeal  from  this  decision,  naming  the  24tth  July 
as  the  day  for  the  hearing  of  the  appeal,  in  accord- 
ance with  Order  LYIIX,  rule  4,  of  the  Bules  of 
Court  1875. 

It  was  the  duty  of  the  defendant's  solicitor  to 
draw  up  the  Vice- Chancellor's  order,  and  they  did 
not  obtein  an  appointment  to  settle  it  till  the  18th 
July.  The  order  was  entered  on  the  22nd  J  uly, 
but  the  plaintiffs'  solicitor  could  not  procure  nu 
office  copy  of  It  till  late  in  the  afternoon  of  the  27  ch 
July,  though  he  applied  for  it  several  times  ou  the 
24th,  25th,  and  26th  July. 

On  the  28th  July  the  plaintiffs'  solicitor  attended 
at  the  registrar's  office  to  set  down  the  appeni, 
but  the  registrar  refused  to  set  it  down,  on  the 
ground  that  the  day  named  in  the  notice  of  appeal 
had  already  passed,  and  suggested  that  the  poiu& 
should  be  mentioned  to  the  Court  of  Appeal. 

Whitehmne,  for  the  plaintiffs,  now  applied  for 
directions  to  set  down  the  appeal.  There  has  been 
no  defiralt  on  our  part.  W%  gave  notice  of  appeal 
withht  twentr-one  days  from  tiie  date  of  the 
refusal  of  theu:  application  in  aooordanoe  with  the 
reqairements  oi  rule  15  of  Order  LYIII.,  as  ex- 
plained in  SwtmZstI  t.  The  Sirmingham  Syndioata 
(see  preceding  case).  Bale  8  of  the  same  order  pro- 
vides that  the  party  appealing  from  a  judgment  or 
order  shall  prodnce  to  the  proper  officer  of  the 
Court  of  Appeal  the  jndgment  or  order,  or  aa 
office  copy  tnereof.  It  was  the  defendant's  duty 
to  draw  up  the  order,  and,  through  his  delay,  the 
order  was  not  entered  till  Saturday,  the  22nd 
July.  We  made  frequent  ajmlications  for  an  office 
copv,  hut  failed  to  get  one  till  after  the  date  named 
in  tne  notice  of  appeal  We  ought  not  to  be  de- 
prived oS  our  rig^tt  of  appeal  under  these  oircum* 
Btanoes. 


(a)  Bsportod  ^  H.  Fbu,B^« 
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Tlmr  Lordships  direoled  the  appeal  to  be  set 
down,  obserrinj;  that  the  plaintiltA  could  not  be 
depriTed  of  their  risht  of  appeal  bj  the  delay  of 
the  other  side  in  the  drawing  np  of  the  oraer. 
Tbsar  Lordahips  wished  it  to  be  known  at  the 
renstrar'a  office  that  rule  8  of  Order  LYIII., 
wlndi  reqmfes  the  production  of  the  (urder  ap< 
pealed  from,  or  an  <^oe  copy  of  it,  does  not  apply 
to  an  appeal  from  the  refiual  of  an  intwlocubory 
application,  and  lluit  in  aaoh  a  case  the  appeal 
nay  faa  set  down  vithont  the  prodnotioa  <n  the 
craer  or  an  t^keoDpy  of  it. 

SoUdtoTB,  Sk^lidd  and  £hmr. 


BTLTLNGS  AT  WSSTBONSTIEB. 

Thurtilay,  Feb,  3. 

AFFZAL  ntOU  EXCHEQUKB  DITISION. 
SWINTON  V.  BaJDUKT  AND  OIHBaS.((>) 

29  Car.  2.  e.  S,  $.  6,  and  1  VieL  e.  26,  a.  20— TTtH 

qf  lemda—-OhlUmiHon—EfMt  of  to  rwoka. 
A  ttstaior  duly  made  and  eeeeeuted  a  wUt  dated 
15lk  Nov.  1836  {hefirre  the  WQlt  Act,  1  Viet.  e. 
26),  and  he  thereby  devieed  lande,  of  which  he 
mu  eeiaed  in  fee,  to  hie  mother  "to  hold  to  my 
aaid  mother  Slizah^h  Ele^,  Iter  heirs  and  aeeigna 
for  ever."  The  teetator  died  in  1836,  and  the  wUl 
too*  proved  tm  the  tame  year  by  Elisabeth  Eley, 
tha  executrix.  Afler  the  teatator'a  death  it  woe 
found  that  a  Une  had  been  drawn,  as  uti&  a  pen, 
through  the  words  **  Elejhher  heirs  and  aengna 
for  ever  "  andtheviord*''jElBy''  hadheenre-virUten 
o&ove  the  worda  ao  airuek  out.  Thia  mtaurewaa 
not  atteated  or  noticed  in  the  oHeataHon  elauae. 
SUsaheih  Etey  died  in  1859,  having  devitedpart 
fif  the  lands  to  the  plaintiff,  who  brought  an 
action  of  ejectment  againat  the  defendanta,  who 
daimed  through  the  teatatot^a  heir-at-law. 
Setd  {reversing  the  decision  of  the  Exchequer  Dlvi' 
sum  htHow),  that  the  devise  to  "  Elizcd>ethEley,  her 
heirs  and  assigns  for  ever,"  woe  divisible  thf  o  ttoo 
parts,  and  (hat,  as  a  sensible  devise  was  left  re- 
maining  after  the  erasure  of  the  toords  "  her 
heira  and  cungns  for  ever"  those  words  eonsti- 
tutsd  a  **  elauae  "  within  tJu  meaning  of  the  6th 
seeiion  of  the  Stalute  of  Frauds,  which  the  testa- 
tor could  reoolee  by  obliteration,  and  that  conse- 
quently SUsaheih  Eley  took  an  estate  for  Kfe  in 
the  foftofor*!  lands. 
This  was  an  appeal  from  a  judgment  of  the  Ex* 
chequer  Dinsunu  The  caae  in  die  eonrfe  below 
will  be  foand  reported  33  L.  T.  Bep.  N.  S.  695. 

The  Ciets  snfflciently  appear  by  the  head  note 
to  the  fnresent  report. 

In  the  action  of  ejectment,  tried  before  Brett,  J. 
at  the  Lincolnshire  Spring  Assises  of  1875,  a  Ter< 
diet  was  entered  for  the  defendants,  leave  being 
reaerved  to  the  plaintiff  to  more  to  haTe  the  Ter- 
dict  entered  for  liim;  the  court  to  draw  inferences 
of  fact 

The  plaintiff  obtained  a  role  nisi,  and  on  cause 
bang  shown,  the  court  (KellT,  C.B.  and  Amph. 
Irtt,  B.)  gare  judgment  for  tne  pluntiff,  making 
the  role  abaolnte. 

From  this  decision  the  defendantB  now  appealed. 

^  the  Statute  of  Frauds,  29  Gar.  2  (after 
*"**""jr  provisions  for  the  exeontitnt  kdA  attesta- 
tion ofwills  <tf  land  (b.  5),  it  is  enacted  sect.  6 
"and  moreover  no  devise  in  writing  of  lands,  tene- 

C*)  a«|artsi  tr  W.  Affunw,  Bit.,  BwtMmUaw. 


meats,  or  hereditaments,  nor  auy  clause  thereof, 
shall  at  any  time  after  the  said  four  and  twentieth 
day  of  Jane  be  revocable  otherwise  than  by  some 
other  will  or  codicil  or  other  writing  declarinK  the 
same,  or  by  burning,  canoelling,  tearing,  or  oblite< 
rating  the  same  by  the  teetatw  himself,  or  in  his 

Sresenoe  and  by  his  direction  and  consent ;  but  all 
evises  and  bequests  of  lands  and  tenements  shall 
remain  and  contiane  in  force  until  the  same  be  burnt, 
oinoelled,  torn,  or  dblitnated  by  the  testator,  or 
Ins  direotioiiB  in  manner  albresai^  or  unless  the 
same  be  altered  by  some  other  wiU  or  codicil  in 
writing,  or  other  writing  of  the  darisor,  signed  in 
tho  presence  of  three  or  four  witnesses,  declaring 
the  same,  any  former  law  or  usage  to  the  contrary 
notwithstanUDg." 

The  above  section  was  repealed  by  the  'Wills 
Act  of  1837  (1  Vict  c  26),  and  that  Act,  by  sect. 
20  (enacts  as  to  wills  made  after  the  passing  of  the 
Act)  that "  no  will  or  codicil,  or  any  part  thereof, 
shall  be  revoked  otherwise  than  as  aforesaid  "  (£.«. 
by  marriage  under  sect.  18),  "  or  by  another  will  or 
codicil  executed  in  manner  hereinbefore  recjuired, 
or  hj  some  writing  deolaring  an  intention  to 
revoke  the  same,  and  executed  in  the  manner  in 
which  a  will  is  hereinbefore  required  to  be 
executed,  or  by  the  burning,  tearing,  or  otherwise 
destrqying  the  sune  by  the  testator,  or  by  some 
person,  in  hia  presence  and  l^  his  direction,  with 
the  intoition  at  revoking  the  same." 

The  question  argued  before  the  Court  of  Appeal 
was,  whether  or  not  the  testator's  obliteration 
of  tiie  words,  *'  her  fann  and  assigns  for  ever/* 
was  effectual  as  revoking  a  whole  "clause  or 
devise."  In  other  words,  whether  Elizabeth  Eley 
took  under  the  will  a  life  estate,  or  an  estate  in  fee 
in  the  lands. 

It  seemed  to  be  admitted  in  argument  that  the 
testator  himself  made  the  erasure. 

Wins,  Q.O.  and  MeUor,  Q.C.  (with  them  Dtm- 
ning)  for  the  defendants. — The  effect  of  the  de- 
cision of  the  court  below  is  that,  snpposinp  the 
devise  had  been  **I  giro  to  Elizabeth  Eley  (uid 
her  heire  and  aseigna  for  ever),**  the  words  in  Uie 
parenthesis  mightnttre  been  stnu^ont,  bat  there 
IS  no  real  diffnenoe  between  such  a  devise  and  the 
present  one.  Wherever  the  obliteration  is  sensible^ 
and  leaves  the  unaltered  portion  of  the  will  com- 
plete and  coherent,  the  words  obliterated  are  "a 
clause"  within  the  meaning  of  sect  6  of  the  Statute 
of  Trauds.  Here,  by  strikmg  out  the  words,  "  her 
heirs  and  assions  for  ever,"  the  testator  left 
renuuning  a  perfect  devise  to  Elizabeth  Eley  of  an 
estate  for  life.  The  words,  "  her  heirs  and  assigns 
for  ever,"  are  therefore  a  '*  clause  or  devise,"  which 
the  testator  could  revoke,  as  be  has  done  by 
obliteration.  "  Olaose,"  in  the  6th  seotioo  of  the 
Statute  of  Frauds  must  be  read  as  equivalent  to 
"port"  in  sect  20  of  tho  Wills  Act  of  1837. 
[Melush,  L.J.  —  Sect  20,  where  it  speaks  of 
**  any  part"  of  a  will  or  oodicil  does  not  intend 
to  alter  the  law  ae  to  what  be  rercdced 
frmn  the  old  state  of  thiua.]  £i  Laslans  t. 
Larhins  (3  Bee.  ft  FuL  p.  1^  where  there  was  a 
devise  to  two  joint  tenants  in  fee,  and  the  testator 
afterwards  strook  out  t^e  name  of  one  of  them, 
it  was  held  that  this  was  a  rerocaUon  of  the  will 
pro  ttmto.  There  are  in  the  present  caae  two 
distinct  devises,  and  two  distinct  clanses — (1)  to 
Elizabeth  Eley,  and  (2)  to  her  heirs  and  assigns 
forever.  They  cited  and  refarred  to  the  fdlowiag 
oases  and  antluuities :  i 
Digitized  by  VjOOglC 
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Bmttom  T.  AiftoH,  2  Oowp.  812 ; 
SKoH  d.  QattrM  T.  Smith  4  BMt,  il8  ; 
Ji6  thr  geodt  of  F.  Lambert,  1  Notea  of  Cmbs,  p. 
131; 

He  the  soodt  of  WOUam  Coo\e,  5  KotM  of  Cmw. 

890;   

■Jamma  on  "WSSk,  8nd  adit.,  toL  1,  p.  112 ; 
Re  the  goods  of  John  Woodward,  24  L.  T.  BiV-  H.8. 

40 1  Mid  L.  Bm>.  2  Prob.  A  Dir.  206 ; 
Chrittmat  r.  Whinyates,  3  Sw.  4  Tt.  81. 

Cave  Q,C.  sod  isomer  for  tbe  plaintiff.— Sect.  6. 
of  the  Statute  of  Frauds  makes  a  difitinction 
between  alteration  and  reTOcation.  Here,  if  you 
strike  out  the  worda  "  her  heira  and  assignB 
for  erer,"  you  are  altering,  not  revoking  the  will. 
'  The  policy  of  the  distinction  between  revocation 

-  and  alteration  is  an  obvious  one.  la  order  to 
■■  revoke  vou  need  do  no  more  than  bom  or  tear 

tiie  will  To  alter  it  yon  must  go  through  the 
formalities  prescribed  by  the  Act.  In  Larhin  v. 
Larkin  the  effect  of  striking  out  the  devisee's 
'  name  was  to  strike  out  the  whole  devise 
to  him.   In  that  sense  it  was  striking  out  "a 

-  .idause,"  although  physically  and  grammatically  it 
is  only  striking  out  part  of  a  sentence;  all  the 
other  oases  cited  ior  the  defendant,  and  also  those 
inotioed  by  Mr.  Jvman,  are  only  in  point  where 
^a  whole  devise  has  been  eliminated,  xou  cannot 
by  merely  striking  out  words  enlarge  the  quality 
of  an  estate,  e^.,  in  a  devise  to  "  aU  my  cbildren 
<e£cept  Thomas)  as  tenants  in  common,  yon  can- 
tiot  strike  out "  except  Thomas,"  and  then  construe 
'the  will  as  tbongh  those  words  had  never  been  in  it. 
The  testator  could  not  have  altered  the  fee  simple 

■  d  Elisabeth  Sley  intoa  life  estate  directly  with- 
out attesting  the  altraation.  la  he  to  be  allowed 
to  do  it  indirectly,  beoanae  the  words  of  the  will 

■  afford  him  the  opportunity  of  doing  it  by  merely 
striking  out  "  her  hdrs  and  assigns  "t  A  devise 
in  fee  is  one  estate  at  law,  and  it  cannot  be 
severed  in  the  way  here  contended  for.   In  the 

•  ^  section  of  the  Statute  of  Frauds  "  clause " 
unst  mean  a  part  of  a  will  which,  in  itself,  oon- 
taiDS  a  devise.   "Heirs  and  assigns"  are  words 

'  simply  deEning  the  devisee's  estate. 

WiUt,  Q.O.  replied.— In  the  6th  section  t^litera- 

■  Hon  is  put  npon  the  same  footing  as  alteration, 
the  object  <^  the  Act  being  to  prevent  the  coorts 
having  to  rely  upon  parol  evidence.  Where  it  is 
phyeicatlj  possible  to  make  an  iteration  by  simple 
obliGerationitmaybedone.  In  Larking  v.  Larkmi 
the  very  point  in  this  case  was  raised  by  Serjeant 
Sbeppurd,  and  the  view  contended  for  for  the 

.  plaintiff  here  was  rejected  by  the  oonrt. 

CocKBTTRW,  C.J. — I  am  of  opinion  that  the  judg- 
ment of  the  Court  of  Bichequer  must  be  reversed, 

-  and  that  the  defendants  are  entitled  to  oar  judg- 
ment. The  question  before  ns  turns  entirely  upon 
the  6th  section  of  the  Statute  of  Frauds,  and  to  that 
part  of  the  statute  which  reliMss  to  wills.  Now, 
I  qnite  f^^ree  that  yon  cannot,  by  merely  striking 
oat  words,  alter  a  will  so  as  to  enlarge  the  estate 
of  a  person  who  takes  under  the  irill,  or  so  as  to 
iiavc  the  effect  of  granting  a  new  eatote  to  some- 
one; but  when  the  pnrpoFe  and  the  effect  is  simply 
to  revoke  and  undo  something  which  has  been 
^one,  and  when  the  effect  of  striking  ont  certain 
words  is  to  revoke  what  has  been  given,  and  no 

'  more,  it  does  not  seem  to  me  to  be  brought  at  all 
within  the  mischief  contemplated  bythe  Act,  or 
"to  be  inconsistent  with  the  terms  of  the  6tfa  section. 
That  the  testator  intended  to  cut  down  the  estate 
in  fee  simple,  which  he  had  given  to  his  mother, 
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to  a  life  estate,  I  cannot,  looking  at  the  will,  enter- 
tain the  slightest  doubt.  It  is  said  that  the  wordi 
erased  are  not  a  "  danse,"  and  that,  conseqnently, 
the  GUi  section  having  enacted  that  no  devise  or 
"  any  olaoM  "  thereofshall  be  revocable  earaepfc  igr 
cwtaia  fbrou  ct  Tsroci^ion,  or  by  some  other  will 
or  oodicil,  or  other  wnta^,  this  is  not  a  dkuun  to 
whidi  a  power  ftf  revocatuB  attaoheB.  If  ,st  ia  not 
a  clause  then  tho  oaae  does  not  waua  within  tha 
section  at  aU.  Bat  I  do  not  base  myjad^mciA 
upon  tbat  narrow  ground.  I  think  that  this  ia  a 
clause  within  the  7th  section,  because,  although  it 
is  a  devise  in  fee  simple,  it  ia,  I  think  (as  nr  as 
revocation  is  concerned),  divisible  into  two  parts, 
and  that  the  testator  who,  to  begin  with,  has 
given  the  larger  estate,  may  revoke  nis  gift  to  the 
extent  of  cutting  it  down  to  the  smaller  gift  or 
devise  of  an  estate  for  life.  Kow  that  is  alt  that 
this  testator  has  done.  It  ma^  be  that  you  cannot 
add  to  the  will  without  satisfying  the  reqnire- 
ments  ot  the  second  part  of  the  6bh  secticm,  but 
you  may,  by  striking  out  words  simply,  effect  a 
revocation  without  militating  against  iho  [hto- 
visions  of  the  section.  It  may  be  that  the 
phraseology  of  a  will  is  mdk.  that  you  cannot  by 
merely  stnking  ont  words,  effect  your  purpose. 
Such  a  case  would  fall  within  those  instances 
pointed  ont  by  Mr.  Bomer,  but  here  the  words 
are  such  that  by  expunging  a  portion  of  them  a 
revocation  can  be  effected,  seeing  that  an  estate  in 
fee  simple  may  be  revoked  to  the  extent  of  taking 
away  not  all  the  estate,  but  that  portion  of  it 
which  is  an  estate  of  inheritance.  I  see  no  reason 
why  this  should  not  be  done  where  the  phraseology 
of  the  will  admits  of  it,  and  that  I  think  is  what 
the  testator  int^ed  to  do  and  has  done.  The 
view  taken  by  the  court  below  seems  to  me  to  be 
a  mistaken  one,  based  as  it  was  ou  the  qaestioa 
of  whether  this  was  a  "  clause  "  or  not.  I  tMnk 
thatf  orall  practical  purposes  in  ^ply^°8  stabote 
this  was  a  "  clause,"  and  it  might  therefon  be 
revoked. 

Meujsh,  Xi.  J.— I  am  of  the  same  opinion.  Look- 
iuK  at  the  whole  of  sect  6,  I  thmk  the  word 
"clause"  is  not  used  in  any  strict  or  technical 
senses  but  that  is  merely  means  the  same  thing, 
and  has  the  same  effect  as  "  part"  (as  appears  to 
have  beeoi  the  view  of  Sir  H.  Jenner  Fust 
in  the  case  of  TJ^e  Goods  of  Frarieis  Lambert, 
and  of  Mr.  Jarman;  and  that  sect.  20  in  the 
New  Wills  Act  of  1837,  whioh  speaks  of  "  no  will 
or  codicil,  or  any  part  thereof,"  means  the  same  as 
what  is  here  spoken  of  as  "  no  devise  nor  any 
clause  thereof,  and  what  sect.  6  of  the  Statute  of 
Frauds  means  to  say  is  t^iat  revocation  may  be 
made  in  any  one  of  the  various  ways  pointed  out 
in  it,  "or  br  burning,  cancelling,  tearing,  or 
obliterating  the  same."  Now,  "  the  same"  in  that 
sentence  means  the  will  itself,  the  actual  docu- 
ment, the  paper  which  is  to  be  torn,  cancdled, 
burnt,  or  obuterated,  and  then  it  is  plain  that 
revocation  may  be  shown  'either  of  the  whole  of 
the  will,  or  of  a  part  of  the  will,  by  tearing, 
burning,  cancelling,  or  obliterating,  and  that  ia  to 
be  applied  to  the  actual  paper  itself.  Now,  in 
construing  a  will  the  testator  mast  have  iised 
each  language  that  you  are  able  to  discover  what 
his  intention  is  in  order  to  carry  it  out.  So  I 
think  that  for  the  purpose  of  revoking  by  oblitera- 
tioo.  the  obliteration  must  be  of  such  a  kind  that 
the  court  can  plainly  see  what  the  intention  of  the 
testator  was.  In  the  present  case  thero  da  no 
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diffionlty  on  that  grcmiid,  becaaae  no  one  can 
-doabt,  and  it  is  aasomed  that  by  striking 
oat  the  wards,  "  her  heirs  and  assigns  for 
trrer,"  the  testator's  intent  -was  to  out  down 
tfae  estate  irluoh  he  had  proTioosly  given 
to  his  mother  from  an  estate  in  fee  to  an  estate 
fOT  life.  Therefore  the  conrt  can  see  plainly 
irfaat  he  intended.  The  qnestaon,  then,  is,  can  it 
be  earned  out  P  That  seems  to  me  to  depend 
•imply  on  this.  Is  it  a  revocation?  Because  no- 
thing can  be  done  by  oUtteration  sxcapt  a  rero- 
cafeion.  There  oml  he  no  additura.  The  diffarauice 
between  leroaation  and  altention  wems  to  be 
this:  if  something  that  was  given  before  ia  taken 
•fray,  then  it  ie  a  rerocatioD,  but  if  something  is 
added,  or  Knnething  else  is  given,  then  it  is  more 
tbuL  revneation,  tmd  cannot  be  done  by  mere 
irf^ttemtion.  Here  something  is  simply  taken 
aiway  which  was  given  hkore,  and  the  efnct  is  to 
make  the  estate  less  than  it  was  before.  lb  does 
not  give  the  mother  anything  whiofa  she  had  not 
before,  because  she  had  an  estate  for  life  before. 
The  estate  in  fee  inclades  an  estate  for  life.  It 
seems  to  have  been  the  intention  of  the  Legisla- 
tnre,  as  far  as  one  can  judge  from  the  langnago 
they  have  used,  that  revocation  might  be  accom- 
plished by  simple  obliteration,  without  making  a 
new  Attested  will.  Ife  appears  to  me  that  this 
merely  amounts  to  a  simple  revocatiini,  beoanse 
it  aimplT  takes  away  a  part  <^tha  estate  which  had 
before  been  given. 

BAaoAij;a.T,  J.A. — I  am  of  the  aame  opinion. 
Having  regard  to  the  5th  and  6th  Sections  of  the 
Statute  of  Frauds,  I  assent  to  the  argument  whieh 
has  been  addressed  to  us  by  Mr.  Cave  and  Mr. 
Bomer,  and  which  appears  to  have  been  assented 
to  in  the  Court  of  Exchequer,  that  the  words 
"clause  thereof"  in  the  earlier  part  of  the  6th 
section  must  mean  clause  of  the  will.  Then  we 
find  the  provision  is  that  no  will  in  writing  of 
lands,  nor  "any  clause  thereof,"  shall  be  rvoc- 
able  otherwise  than  in  the  manner  mentioned  in 
the  further  part  of  that  section.  But  I  am  unable 
to  assent  to  the  limited  construction  which  has 
been  put  on  the  word  "  clause "  as  used  in  that 
.seotian.  In  bust,  I  am  disposed  to  fpve  it  a  more 
erteadeds^nifioation  even  than  may  be  necessary 
for  tbe  deo&on  of  the  present  case.  It  appears 
to  me  to  be  used  only  in  the  sense  of  a  part  of  a 
will,  subject,  perhaps,  to  this  qualifioation,  that 
the  words  revoked  must  be  such  as  to  leave  the 
rest  of  the  will  intelligible.  The  provision  is  made 
for  two  classes  of  cases,  total  and  partial  revoca- 
tion, and  we  find  words  used  wbioh  are  more  or 
less  ^plicable  to  both  classes.  We  have  in  the 
first  case  a  lorm  applioable  to  botb,  namely, 
revocation  by  some  other  will  or  codicil  in 
-writing,  or  other  writing  declaring  the  same. 
Then  we  have  fonr  other  modes  of  revocation, 
the  first  three  of  which,  burning,  cancelling,  and 
tearing,  would  appear  to  be  more  applioable  to 
the  case  of  complete  revocation,  and  the  fourth 
oblitwation  might  be  npplicsJile  either  to  tbe  one 
or  the  (^her,  But  I  cannot  see  that  those  four 
altematiTo  forms  are  applicable  to  any  other 
olasses  of  revocation  than  those  which  may  be 
effected  by  will  or  codicil.  Now,  if  this  testator 
had  made  a  codicil,  and  had  said,  "  I  desire  that 
in  my  will  the  devise  to  my  mother  shall  be  read 
as  if  the  wcords  '  her  heirs  and  as^gns  for  ever ' 
were  omitted,"  it  cannot  be  denied  that  eflTeot 
•onld  be  given  to  that  codicil,  and  those  words 


could  be  o<msidered  as  not  included  in  the  will. 
Then,  if  the  same  e£Eect  can  be  prodaced  by  obli-  - 
teration  onl^,  it  appears  to  me  this  section  ex- 
pressly provides  that  it  may  be  done  by  oblitera- 
tion, and  thkt  is  exactly  what  the  testator  has 
done.  He  has  atrack  out  these  words  by  oblitera- 
tion, and  it  has  prodaoed  the  same  efEectas  if 
there  bad  been  a  codicil  executed  in  writing, 
directing  the  same  thing  to  be  done. 

Mbllok,  J. — I  am- of  tne  same  opinion.  I  think 
the  judgment  of  the  ooort  below  raves  much  too- 
narrow  a  construction  to  the  wora  **  clanse."  I 
verr  mucAi  inoliue  to  agree  with  Baggallay,  J.A» 
and  read  it  as  equivawnfe  to  "part  of  the  will,*' 
but  at  all  events,  when  ^ou  can  by  obliteration 
strike  out  a  portion  of  a  will  following  other  words,, 
and  yet  leave  an  effective  disposition  by  sensible 
words  remaining,  I  do  not  see  why  tint  should 
not  be  done  just  in  the  same  sense  aud  in  the 
way  as  revocation  by  some  writing.  To  the  ex- 
tent to  which  the  present  oUiteration  goes,  it 
strikes  out  words  which  enlarge  the  estate  of  the 
devisee,  but  it  leaves  words  perfectly  consistent 
aud  sensible  aud  effective,  which  give  a  life  estate. 
I  read  the  clause,  or  paragraph,  or  sentence  aa 
manifestly  divisible,  because  you  can,  by  the  mere 
obliteration  of  certain  words,  leave  a  perfectly 
effective  devise  of  an  interest,  which  is  less  thati 
that  which  was  before  given  by  the  testator.  It 
appwrs  to  me,  therefbre,  to  oome  necessarily 
within  the  terms  used  by  the  statute,  and  to  be  a 
perfectly  effective  revocation. 

Grove,  J. — I  am  of  tbesame  opinion.  It  seems 
to  me  that  the  judgment  of  tije  court  below,  and 
the  arguments  of  the  plaintiff's  ooonsel  here,  do 
not  give  sufficient  effect  to  tbe  distinction  between 
the  terms  "  clause  "  and  "  devise."  The  argument 
would  possibly  have  been  sonnd  if  "  clause " 
meant  the  same  thing  as  "  devise."  As  the  Act  has 
said  "devise"  as  well  as  "  clause,"  perhaps  clause 
signifies  something  so  far  differing  from  "  devise  " 
as  to  mean  any  part  which  can  be  struok  oat 
leaving  a  remainder  which  is  sensible. 

Judgment  for  defendanL    Judgment  "below  re- 
versed. 

SolioitorH  for  the  appellants,  H.  B.  ClarJu  and 
Son,  for  jSarriton  and  OTMiJi,  Wakefield. 
Solioitors  fbr  ttie  respondents,  SpeechUy  and  Co.. 


Ftb.  21  and  Uay  18. 

ANCOKA  v.  BoGBBS  ASD  0THBKB.(a) 

Billa  of  8ale9  Act  1854  (17  ^  18  Viet.  c.  36)  «.  1— 
"  Posssftion  "  or  "  apparent  possession"  o^ goods  ■ 
— What  amownia  to—-Bighi  of  trustee  in  Zt^uido- 
tion  as  against  grantee  of  debtor  under  unregtt' 
tered  hiU  qf  ecde—Batlor  and  baUee—Intsr-  ■ 
pleader. 

Mrs.  S.,  having  iorrotued  various  sums  of  money 
from  ike  plaintiff,  on  the  lOlk  Sepi.  \ii74,  exo' 
ouied  a  hill  of  sale  to  him  of  furniture  and  other 
articles  as  a  security  for  the  repayment  of  tJte 
money  with  interest.  By  the  terms  of  the  hill  of 
sole  Mrs.  S.  was  to  retain  possession  of  tlie  goods 
until  payment  of  the  debt  was  demanded  by  the 
plaintiff,  who  was  entitled  to  take  possession  of 
the  goods  if  the  debt  wcta  not  repaid  with  interest 
within  tveentyfaur  hov/rs  after  demand.  The  &tZZ 
of  sale  taas  not  registered.    Mrs.  if.,  intending  i» 
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reside  at  0-  HaU,  the  houee  of  the  interpleeuUinf, 
delivered  potgeeaion  of  eovie  of  the  goods  to  one 
Bishop,  who,  under  her  directions,  kept  the  goods 
for  some  time,  and  then  took  them  to  0.  HaU. 
On  arriving  there  Bishop  was  allowed  to  place 
the  goods  t»  four  rooms,  and  having  locked  the 
doors,  to  take  away  the  hsya. 
The  plaintiff  evbsequen^  served  Mrs.  H.  with  a 
wrUten  dema/nd  for  payment  of  ike  money  owing 
to  him,  and  noi  hmnng  "been  paid  within  twenty- 
four  hours  afUr  <ue&  demeauL,  he  went  to  O.  HaU 
and  demanded  possession  qf  the  goods  Jrom  the 
inierpleadant,  to  whom  he  gwte  notice  of  his  title 
and  threatened  to  tajce  away  Ote  goods  by  force. 
The  iftierpleadant,  however,  refUsM  to  (Ulow  him 
to  take  possession  of  the  goods,  or  to  enter  the 
house.    Subsequently,  Mrs.  H,  filed  a  petition  for 
liquidation,  and  the  d^endant  was  appointed 
trustee  in  liquidation. 
Held  (reversing  the  deeiaion  of  (he  Extheguer  Divi- 
sion below),  that,  when  the  petition  for  liquidation 
was  presented,  the  goods  were  stiU  in  the  "pos- 
eeasion  "  of  Mrs.  M.  within  the  meaning  of  the 
JBiUs  of  Sales  Act  (17  ^  18  Vict.  c.  36).  s.  1,  and 
that  the  defmdant,  her  trustee  in  liquidaiumt  was 
theiyfor»  entitled  to  ihem  a$  a{faSnst  (he  pUdntiff 
claiming  under  the  hiU  of  sale. 
This  was  an  ^jieal  from  a  jadgment  of  the 
Exchequer  DiTiBion,  making  absolntie  a  role 
obtained  by  the  plaintiff  to  enter  averdiot  for  him 
against  one  of  the  defendants  in  an  interpleader 
action. 

^  The  heating  of  the  case  in  the  Exchequer  Bivi- 
tion  below,  with  the  argamenta  and  jadgment, 
will  be  fonnd  fhlly  reperted  in  33  L.  T.  Bep.  749. 

For  the  purposee  of  this  report  the  &otB  are 
infficiently  set  oat  in  the  head  note  above,  and 
the  judgment  of  the  Coort  of  Appeal  {post). 

Mlrttyre,  Q.G.  and  Pafei*«o»,  appeared  for  the 
defendants. 

ThObriek,  Q.O.  and  B.  B.  Vltebster,  tor  the 
plaintiff. 

In  the  course  of  the  arguments  (whioh  were 
snbatantially  the  same  as  in  the  court  below)  the 
following  authorities  were  cited  and  referred  to : 
E»  parts  Jay  ;  re  BUnkhom,  81  L.  T.  Bep.  N.S.  260 ; 

L  Bep.  9  Cb.  App.  697  ;  43  L.  X 128,  Bank ; 
Sointuon  v.  Briggt,  83  L.  T.  Bsp.ir.aae5 ;  L.  Bap. 

6Ex.l;«)L.  J.lV.Ei.; 
Ooivh  T.  jEWrard.  8  L.  T.  Bv.  N.a.  868 ;  S  H.  &  0. 1 ; 

32  L.  J.  210,  Ex.  ( 
ComTsa'  Diffeat,  toL  7.  nenass,  B.  4  ; 
Batuit  r.  BaHUy,  26  I..  T.  Bsp.  N.S.  968 ;  L.  Bep. 

JEbjpaW«  £«u>t< ;  re  Henderson,  24  Xi.  T.  Btp.  K.8. 
785;  L.  Bep.  6  Ch.  App.  626. 

Our.  adv.  vtdt. 

May  18. — The  judgment  of  the  court  (Cockbum, 
G.J.,  Hellish,  h.3.,Bagg^j,  JJL,  UeUor  and 
Groret  JJ.)  wu  deUverea  by 

MimsB.  IkJ. — ^This  waa  an  appeal  from  a  judg- 
ment of  Uie  Exchequer  Dirision  on  an  inter- 
pleader issue  directed  to  try  the  question  whether 
oertMn  furniture  and  other  goods  were  thepro- 
perty  of  the  plaintiff,  J.  S.  Ancona,  as  minst  W.  B. 
Sogers,  the  trustee  of  the  estate  of  Chartotte  Bridget 
Hewitt,  a  liquidating  debtor.  The  plaintiff  claimed 
under  a  bill  of  sale  executed  hj  the  debtor.  The 
defendant  disputed  the  validity  of  the  bill  of  sale 
under  the  Bills  of  Sales  Act,  upon  the  ground  that 
en  the  day  when  the  debtor  presented  her  petition 
the  poods  were  still  in  her  possession.  Mrs. 
Hewitt  borrowed  various  sums  from  the  plaintiff 
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between  April  1874  and  July  1874,  and  on  the 
10th  Sept.  she  executed  a  bill  <tf  sale  of  the  furni- 
ture and  ^;oods  in  question,  as  a  sednrity  for  the 
money,  with  interest.  By  the  terms  of  the  bill  of 
sale  Mrs.  Hewitt  was  allowed  to  retain  poBsession 
of  the  Booda  until  payment  of  the  money  was  de- 
manded ;  but  if  she  did  not  repay  thamoni^,  with 
interest,  within  twenty-fbnr  hours  after  dmamad, 
the  plaitttiff  ma  entitwd  to  take  poweasion  ot  the 
sooda.  The  bill  of  sale  ma  nerer  regiafeHvd. 
Hrs.  Hewitt  having  given  up  her  house  at  Gat- 
wick,  and  intending  to  go  and  reside  at  the  house 
ofUr.  D.  H.  W.  Horlock,  at  Ogbeare  Hall,  Hols- 
worthy,  in  the  county  of  Cornwall,  in  a  p(vtion  of 
his  house  to  be  afterwards  arranged  between  them , 
delivered  possession  of  the  goods  to  one  Bishop,  to 
keep  for  her  for  some  time,  and  then  to  convey 
them  to  Ogheare  Hall.  On  the  12th  Oct.  the  goou 
were  brought  by  Bishop  to  Ogbeare  Hall.  Mr. 
Horlock  was  not  at  home,  but  Mrs.  Horlodc 
allowed  the  goods  to  be  placed  in  four  itxmis,  and 
Bishop,  without  any  objection  on  the  part  of  any- 
body, locked  the  doors  of  the  four  rooms,  and  took 
away  the  key  with  him.  On  the  23rd  Oct.  the 
plaintiff  served  Mrs.  Hewitt  with  a  written  demand 
for  the  payment  of  the  money  owing  to  him.  TbB 
money  not  having  been  paid,  the  pontiff,  on  the 
27th  of  Oct,  went  to  Ogbeare  SUl  and  demanded 
possession  of  the  goods  both  from  Mr.  Horlock's 
bailiff  and  Mr.  Horlock  himself.  He  gave  nodoe 
to  Mr.  Horlock  of  his  title  to  the  goodst  and 
threatened  to  take  them  by  force.  Mr.  Horlock, 
however,  refused  to  allow  him  to  enter  the  house, 
or  to  take  possession  of  the  goods.  On  the  4th 
Nov.  Mrs.  Hewitt  presented  her  petition  for  liqni> 
dation.  Under  these  circumstances  it  has  been 
held  by  the  Exchequer  Division  that  Mrs.  Hewitt 
was  not  in  possession  of  the  goods  at  the  time  slw 
presented  her  petition  withiu  the  Bills  of  Sales 
Act,  and  the  court,  on  that  ground,  ordered  the 
verdict  Ibund  for  the  defendant  at  the  trial 
to  be  set  aside,  and  a  verdict  to  be  entered  tot 
the  plaintiff.  Vrom  this  decision  the  defendant 
has  appealed.  It  aeems  neoenatr  to  ccmsider, 
first,  who  was  in  possession  of  the  gocda  after 
they  were  locked  up  in  the  rooms  at  Ogbeare 
Hall,  and,  secondly,  what  was  the  effect  of  the 
plaintiff  tuving  become  entitled  to  the  possessioa 
of  the  goods  by  demanding  the  money,  and  of  hia 
attempt  to  obtun  actual  possession  of  them,  Now 
there  can  be  no  donbb  that  the  goods  were  deli- 
vered by  Mrs.  Hewitt  to  Bishop,  and  that  Bishop 
took  possession  of  them  as  her  milee ;  but  we  are 
of  opinion  that  the  bailment  to  Bishop  terminated 
when  the  soods  were  placed  in  the  rooms  Kb 
Ogbeare  Hall.  It  is  true  that  Bishop  looked  them 
up  and  took  aw^  the  key,  but  he  held  that  key  as 
agent  to  Mrs.  Hewitt,  who  was  herself  at  Lann- 
ceston ;  nor  does  it  appear,  and  there  is  nothing 
to  prove,  that  Bishop  was  intended  to  exercise  any 
further  dominion  over  them.  We  will  next  con- 
sider whether  the  goods  came  into  the  poeseHum 
of  Mrs.  Horlock,  uid  this  depends  (ipon  tlie  qnea- 
tion  whether  what  took  plwie  at  Ogbeare  Hall 
amounted  to  a  delivery  of  tite  possession  the 
goods  by  Mrs.  Hewitt  to  Mr.  Horlock  as  baflee  to  hold 
for  her,  or  to  a  delivery  of  the  possession  of  the 
rooms  by  Mr.  Horlock  to  Mrs.  Hewitt.  This  is  a 
question  of  considerable  nicety,  bot  we  are  ot 
opiuiou  that  what  took  place  had  the  effect  of  s 
delivery  of  the  possession  of  the  rooms  to  Mrs. 
Hawitl^  for  the  purpose  of  keeping  her  fiNpds  in 
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them.    The  deliTOiy  of  a  key  is  an  ordinary 
eymbol  used  to  notify  a  change  in  the  poesession 
<M  the  premises  to  which  the  Key  gives  the  means 
<^  entrance.   The  posaesBion  of  premises  cannot 
be  changed  solely  oy  the  delivery  of  a  key ;  but 
where  the  delivery  ttt  a  key  ia  aooompanied  by  an 
act  -which  may  amount  to  a  change  in  the  posses* 
sion  of  the  [umniaes,  the  deliveiy  of  the  Icey  is 
strona;  eridmoa  that  ife  waa  the  utuitum  o(  the 
parties  tiiat  tiie  ponwiioa  of  the  premisM  to 
whieh  the  1^  gives  tins  means  oC  entraaoe  ihonld 
be  <duuiged.  iS  is  tme  that  in  this  ease  the  key 
iras  not  delivered  to  Bishop,  bat  taken  by  him ; 
bat  the  rooms  were  appropriated  by  Mn.  Horlock 
to  the  reception  and  custody  of    the  goods, 
and  no  objection  was  made  then   or  after- 
wards  to   the   key  being   taken  by  Bishop, 
who  was  acting  in  the  matter  as  the  agent 
of  2fra.  Hewitt.    On  the  contrary,  Mr.  Horlock, 
on  retnming  home,  assented  entirely  to  wh«b  had 
been  done  in  his  absence.  Mr.  Horlock  was  under 
no  obligation  to  give  Mrs.  Hewitt  possession  of 
those  rooms,  and  if  he  had  dissentM  from  what 
waa  done  in  his  absenoe,  and  had  opened  the  doors 
of  the  rooms  either  forcibly  or  by  another  key,  we 
think  he  wonld  have  re*6btMned  possession  of  Ids 
own  roomsi  and  at  tiie  same  time  obtained  posses* 
sicm  of  Mrs.  ^witt's  goods  as  bailee.  There  is, 
however,  no  evidence  that  he  ever  did  open  the 
doors  prior  to  the  4tfa  Nov.,  and  it  is  qnite  possible 
that  he  may  have  preferred  to  sJlow  Mrs.  Hewitt 
to  have  the  nse  of  his  rooms  to  keep  the  goods  in 
rather  than  to  take  upon  himself  the  responsi- 
bilitr^  of  being  the  bailee  of  them.   We  are  of 
opimon,  therefore,  ^t  Mrs.  Hewitt  was  the  only 
person  who  was  in  possession  of  the  Kooda,  whilst 
therr  remained  locked  np  in  the  rooms  at  Ogbeare 
Hall.   If  this  conclasinn  is  correct,  the  only  o^ar 
point  which  it  is  necessary  to  determine  is  whether 
the  fact  of  the  plaintiff  having  becomo  entitled  to 
the  possession  of  the  goods,  and  having,  although 
nnsnccassfnlly,  endeavoured  to  obtain  possession 
of  them,  takes  the  case  oat  of  the  provisions  of  the 
Bills  of  Sales  A<^    Now  if  the  case  depended 
upon  the  Bankrupt  Act  there  is  no  doubt  that  the 
eudeavonrs  of  the  plaintiff  to  obtain  possession 
wonld  afford  abuncwit  evktenoe  that  the  goods 
did  not  remain  in  the  possession  of  Mrs.  ^witt 
with  his  consent,  but,  as  was  observed  in  the  case 
of  Ex  parte  Jay  {ubi  aup.),  there  is  a  material 
distinction  between  the  provisions  of  the  Bills  of 
Sales  Act  and  those  of  the  Bankrupt  Act.   In  the 
Bills  of  Sales  Act  the  words,  "  with  the  consent 
of  the  true  owner,"  have  been  purposely  omitted, 
and  the  Act  is  spplicable,  if  at  the  time  the 
grantor  of  the  bill  of  sale  becomes  bankrupt  the 
goods  are  in  his  possession,  whether  with  the  con- 
sent of  the  tme  owner  or  not.   We  think  it  was 
intended  that  if  a  man  chooses  to  lend  money  on 
a  bill  of  sale,  and  does  not  register  it,  he  should 
run  the  risk  arising  from  his  not  being  able  to 
obtain  poasessiim  oithe  goods  before  the  grantor 
of  the  bill  ol  sale  commits  an  act  of  bankruptcy. 
AlthoDgfa  these  observations  are  snfBoient  to 
pose  ci  the  case,  it  may  be  desin^le  riiortly  to 
C4msider  what  wonld  be  the  resnlt  if  we  are  wrong 
in  Biraposing  tiiat  the  goods  were  not  delivered  to 
Mr.  Horlock  as  bailee.   Now,  if  the  goods  were 
delivered  to  Mr.  Horiock  as  baUee,  there  would  be 
two  questions  to  be  considered ;  first,  are  goods  in 
the  possession  of  a  bailee  to  hold  on  account  of  the 
bailor  still  in  the  pMsession  of  the  bailor  within 
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the  meaning  of  the  Bills  of  Sales  Act ;  and, 
secondly,  if  they  are,  were  the  goods  taken  out  of 
the  poBEiession  of  "ULcb.  Hewitt,  by  the  plaintiff 
having  required  Mr.  Horlock  to  allow.him  to  take 
Ijossession  of  them,  and  by  Mr.  Horlock  having 
wronfffuHy  refased  to  deliver  possession  of  them. 
Now,  with  reference  to  the  first  qaestion,  there  is 
no  doubt  that  a  bailor,  who  has  delivered  goods  to 
a  Imilee,  to  ke^  them  on  aooonnt  of  the  bailor, 
may  still  treat  the  goods  aa  bemg  in  his  own 
possession,  and  can  nuuntain  treapass  against  a 
wrongdoer  who  interferes  with  them.    It  waa 
argued,  however,  that  this  was  a  mere  legal  or 
constructive  possession  of  the  goods,  and  that 
in  the  Bills  of   Sales  Act  the  word  "posses- 
sion "   was   used  in  a    popnlar    sense,  and 
meant  actual  or  manual  possession.     We  do 
not  agree  with  this  argument.    It  seems  to 
ns  that  goods  which  have  been  delivwed  to  a 
bailee  to  keep  for  the  bailor,  suchas  a  ^otteman's 
plate  dehvered  to  his  banker,  or  his  furniture 
warehoused  at  the  Pantechnicon,  wonld,  in  a 
popular  sense  aa  well  as  in  a  leMl  sense,  be  said 
to  be  still  in  his  possession,  and  we  see  no  valid 
ground  for  holding  that  they  are  not  still  in  hia 
poaseasion  within  the  meaning  of  the  BiUa  of  Sales 
Act.  As  long  as  the  person  who  has  parted  with 
goods  by  a  secret  bill  of  sale  is  having  the  goods 
kept  for  him,  and  is  exercising  doimnion  over 
them,  the  case  seems  within  the  mischief  against 
which  the  Act  is  directed.   Lastly  we  have  to 
consider  whether  the  demand  made  by  the  plain- 
tiff requiring  Mr.  Horlock  to  deliver  np  the  goods, 
and  the  refusal  by  Mr.  Horlock  to  deliver  up  the 
possession  of  the  goods,  assuming  Mr.  Horlock 
to  be  the  bailee  oT  the  goods,  h^  the  effect  <^ 
taking  the  poesession  of  the  jgoods  out  of  Mrs. 
Hewitt.  It  was  admitted  in  the  aifnuQ^^^  before 
ns,  as  it  was  impossible  to  help  admitting,  that 
this  demand  and  refnaal  had  nob  the  efieot  <^ 
patting  the  pbuntiff  into  possession  of  the  goods. 
It  was  ar^&d,  however,  that  thoug^  the  plaintiff 
never  obtained  possession  of  the  goMs,  yet  that  the 
demand  once  rdnsed  had  the  effect  of  taking  the 
goods  ont  o(  the  possession  of  lbs.  Hewitt.  We 
cannot  nnderstand  how,  if  the  plaintiff  new 
obtuned  posseaaion  of  the  goods,  the  possesstcm 
could  be  changed  at  all  by  the  demand  and  re- 
fusal to  deliver  them  up.   Mr.  Horlock  had  no 
title  to  the  goods  of  his  own  of  any  kind,  and  if 
he  held  the  goods  on  Mrs.  Hewitt's  account  before 
he  refased  to  deliver  them  up,  it  seems  to  us  he 
still  held  them  on  her  account  after  he  refased  to 
deliver  them  up.   There  is  no  evidence  that  he 
either  attorned  to  the  title  of  the  plaintiff,  or  set 
op  any  title  of  his  own  as  against  that  of  lirs. 
Hewitt,  prior  to  the  4th  Nov.-  We  think,  there- 
fore, that  if  the  goods  were  ever  delivered  to 
Mr.  Horlock,  as  the  bailee  of  Mrs.  Hewitt,  he  still 
continued  to  hold  them  as  her  b^lee  on  the 
4th  Nov.  On  the  whole,  we  are  of  opinion,  that 
the  judgment  of  die  Eze^equer  Division  ought  to 
be  reversed,  and  the  rolo  to  enter  a  verdict  for  th« 
plaintiff  discharged 

Judgment  aceordingiy.   Judgment  helow  re- 
versed. 

Solicitors  for  plaintiff,  PaUieon,  Wigg,  and  Oo. 
Solicitors  fbr  defendants,  Dutgnan  and  SmUes. 
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Ct.  op  App.]     '         KivER  Wear  Commissioners  v.  Adamboit  akd  others. 


Tuesday,  May  23. 

(Before  JesssL,  M.B.,  Kellt,  C.B.,  MsLUsn,  L.J., 

Denham  J.,  and  PouocKi  B.) 
SiTiB  Wbab.  GomiissioiiEBS  V.   Adaxson  akd 

OTBERa.  (a) 

BarLouvB,  ^c,  Glauees  Act  (10  ^  11  Ftci.  e.  27),  a. 
74 — Damage  to  pier  hp  abamdoned  veaael — Ida- 
biUiy  of  owner — Act  of  God. 

8«et.  74  of  the  SarhouvB,  ^e.,  Olaugm  Act  of  1847, 
enacts  that  "  the  owner  of  every  vessel  or  float  of 
timber  shall  he  answei-ahle  to  the  undertakers  for 
<uvu  damage  done  by  suck  vessel  or  float  of  tvmber, 
or  oy  any  person  employed  about  the  same,  to  the 
harbour,  dock,  or  pier,  or  the  buoys  or  w&i-ks  con- 
nected therewith,"  ^c. 

Seld,  by  the  court  {unarUtnouely  reversing  the  de- 
eiaion  of  the  court  below),  that  the  damage  eon- 
UmjAated  by  tJiis  section  was  damage  such  as 
human  agtswy  could  avert,  and  not  damage 
eaiu$ed  by  the  Act  of  God,  or  of  the  Queen's 

Dennis  v.  Torell  (L.  Bep.  8  Q.B.  10 ;  27  Z.  T.  Mep. 

NS.  482  ;  42  i.  J.  40,  Q.  B.)  overruUd. 
The  defent^Dts'  ship,  The  Natalian,  was  driven 
ashore  whilst  endeavoariog  to  make  the  port  of 
Sunderland.  The  crew  were  saved  and  the  ship 
abandoned.  While  the  storm  continned  the  vesBel 
was  driven  hj  the  force  of  the  winds  and  waves 
against  the  pier  of  the  plaintiffs  and  did  damage 
to  it  to  the  aTDOunt  of  15002. 

The  plaintiffs  sought  to  make  the  defendants, 
the  owners  of  the  vesae^  liable  nnder  sect.  74  of 
10  All  Vict. 0.27. 

The  canse  was  originally  tried  at  the  Bnrham 
Sammer  Assizes  1873.  before  Qaain,  J.,  and  a 
special  jury,  when  a  verdict  was  entered  for  the 
plaintiffs,  and  leave  reserved  for  the  defendants  to 
move  to  have  the  verdict  entered  for  them  on 
the  ground  that  the  damage  was  solely  the  resnlt 
of  the  storm. 

The  Qnesn's  Bench  Division,  on  the  authority 
of  Betmie  v.  Tovdl  {ubi  sup.)  discharged  the  mle. 

Against  this  decision  the  defendants  appealed, 

Gors^i  Q.C.  and  Greenhow  (with  them  the 
AUomefij-Qeneral,  Sir  J.  Holker,  Q.C.),  argued 
for  the  appellants. —  This  case  is  distiognish- 
able  from  Dennis  v.  ToveU  {ubi.  sup.).  In 
that  OMO  there  -were  still  some  of  the  crew  on 
board.  Here  the  ship  vas  abandoned.  [The 
Masibb  of  the  Bolls.— Sapposins  all  tho  crew 
had  been  washed  overboard  with  we  exoeptibn  of 
the  cabin  boy,  what  should  you  say  in  that  case  P 
The  section  also  includes  "  float  oE  timber,"  which 
generally  has  no  one  in  charge.]  If  we  make  no 
e»jeption  the  detend<uit8  might  be  liable  for  acts 
arising  from  the  clear  negligence  of  the  plaintiff, 
or,  again,  in  the  case  of  salvors  bringing  in  the 
ship,  must  the  owner  still  be  held  liable  for  their 
negligence  P  [The  Master  of  the  Rolls. — It  is  no 
answer  to  say  that  in  a  certain  remote  or  nob 
thought  of  case  the  application  of  the  Act  does 
not  commend  itself  to  oar  reason.]  The  latter 
part  of  the  section  shows  that  some  exception  was 
GOUtemplMed.  The  law  oompels  the  employment 
clt  ajrilot — here  the  owner  is  oomoelled  by  the  act 
of  Gfod.  This  conrt  is  not  bound  by  the  decision 
in  i>enni«  v.  Tovtll  (ubi  sup.). 

Bersehell,  Q.C.  and  S.  Shield  (with  them  C. 
Bttssell,  Q.C.),  contra.— The  first  part  of  the  seo- 

(a)  RVfotM  bj  B.  B.  Amfhutt,  Emi.,  Builitar«t>I«w. 
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tion  is  general,  and  limited  in  no  way — it  starts  - 
with  an  absolute  mle.    The  damage  mast  £aU 
somewhere;  it  should  rather  fall  on  the  parson 
whose  property  has  done  the  damage,  than  on  a 
person  whose  property  has  suffered  the  injory. 
is  somewhat  dangerous  to  insert  wwds  into  an 
Aot  of  Parliament.  Probably,  by  erolnding  the 
owner's  liability  when  there  was  a  plot  oa  board.  ■ 
the  Legislature  showed  Hbey  intended  to  inblnJa 
all  otiier  oases.   [Melubh,  Ii.J.— When  the  law 
imposes  a  duty  does  it  not  always  except  what 
happens  by  the  aot  of  God  or  the  Queen's  enemies  P] 
The  terms  of  the  law  are  precise  and  plain.  In 
either  case  an  innocent  party  must  suffer. 

Jbssgl,  M.B. — No  doubt  there  are  difQcnltiea 
attending  any  proper  construction  of  the  sectiMi- 
the  meaning  of  which  we  are  called  upon  to  de- 
cide. It  is  equally  indubitable  that  a  mere  literal 
construction  would,  on  a  consideration  the 
nature  and  objects  of  the  statute,  lead  one  to  the 
conclusion  that  in  every  case  the  owner  of  the 
vessel  was  liable  for  any  damage  done  by  the- 
vessel  to  l^e  harbour,  doac,  or  pier.  Bat  the  oon- 
clusions  to  whioh  such  a  (xmstruotion  would  lead 
are  so  startling  that  I  thi^  we  most  omaider  that 
they  could  not  hav«  hem  in  tiie  contemplation  of' 
the  Legislature.  The  first  proposition  is  this, 
that  if  a  vessel  is  driven  by  stress  of  weather 
without  the  fault  of  anyone,  and  is  shipwrecked 
against  the  pier,  the  nnfortnnate  owner  the 
vessel  must  not  only  lose  his  vessel  by  shipwreck^ . 
but  must  also  pay  the  damage  done  to  the  pier. 
It  is  something  like  the  hospitality  whioh  in  the 
long  past  was  shown  to  vessels  when  they  had  the 
misfortune  to  be  wrecked  on  the  ooast.  That 
would  be  a  very  startling  conclusion  to  arrive  at ; 
but  the  matter  does  not  stop  there,  because,  if ' 
the  vessel  were  driven  against  the  pier  by  tho- 
undertakers  themselves,  so  that  it  was  their 
wrongful  act  which  caused  the  vessel  to  be  driven 
against  the  pier,  the  damage  would  still  be  done 
by  suoh  vessel.  Again,  a  literal  ooDstraoti<n 
would  lead  to  this  Tesalt— that  the  person  who  did 
the  act  might  make  tiiB  person  wno  was  wh(^ 
innocent  my  far  the  damage  done  by  sach  wtouc^ 
ful  act.  TIwrB  are  many  ouier  oases  whioh  migot 
be  put.  One  was  put  in  argument  perhaps  not  so 
probable  as  the  first  I  have  suggested,  but  per- 
haps not  more  improbable  than  the  second, 
the  vessel  might  be  taken  by  the  Quewi's  enraniea, 
and  before  condemnation  he  used  either  as  »> 
battering  ram  or  otherwise  against  the  pier,  and 
then,  .bemt  recaptured,  the  onfortunate  owner  in 
whom  the  title  would  revest  would  be  liable  tixr 
damage  done  to  the  pier  by  the  Queen's  enemies. 
A  great  number  of  other  cases  equally  startliog- 
might  be  put  as  the  result  of  construing  the 
section  liberally.  If  that  leads  to  so  absurd  and 
revolting  a  conclusion,  then  I  think  It  is  the  dntj 
of  a  court  when  ocmstraing  the  section  to  give  it 
what  they  may  consider  a  nur  interpretatiOD.  la 
the  first  place  on  reading  the  section  we  find  that 
it  contains  a  limitation— tfacve  is  a  proviso  at  the 
end  of  the  section — "  provided  always  that  nothing 
herein  contained  shall  ecctend  to  impose  any 
UaUlity  for  any  such  dami^  upon  the  owner  of 
any  vessel  wmch  stall  at  the  time  when  eadi 
damage  is  cansed  bo  in  charge  of  a  duly  licensed 
pilot  whom  such  owner  or  master  is  bound  by  law 
to  employ  and  put  his  vessel  in  charge  of."  The 
reason  which  appears  tolerably  obvious  ^to  my 
mind  for  that  provision  is  Uiis— jtbe  owner  u  corn- 
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.pdled  by  Uw  to  pat  the  vessel  in  charge  of  the 
ifHott  and  he  ought  not  to  be  liable  for  the  acts  of 
■the  pilot  when  the  State  takes  the  cbarffe  of  the 
TBiael  from  him  and  pate  it  into  the  hands  of 
•omebody  else.  The  pilot  nu^  be  liable,  bnt  the 
pilot  is  oiaiy  liable  for  negligence,  so  that  if  in  the 
•flHM  I  put  of  storm  or  tempoBt— or  as  we  harjm 
call  it,  hf  the  act  of  God — thoTeaael  ia  driven 
«0uiMt  the  piw,  the  loss  in  that  ease  Tonld  &1L 
v^Km  the  pier  owners.  niereCmthereisoaeeaae 
in  wfai^,  at  aaj  rate,  the  pier  owners  are  to  take 
the  ohance,  which  every  owner  of  a  pier  most  know 
mnst  resalt  from  the  action  the  weather,  of 
•damage  in  the  same  way  as  be  might  be  damaged 
by  a  thandorstorm,  or  by  any  other  accident, 
ind^ieadently  of  any  veeael  being  concerned  in 
doing  the  damage.  It  appears  to  me,  therefore, 
indging  from  that  proviso,  the  Leffislatnre  did  not 
intend  to  make  the  owner  always  liable  where  the 
matter  happened  from  causes  entirely  beyond  his 
conlvoL  Thereforewearedrivenback onthefamiliar 
maxim  of  law — "  That  where  there  is  a  duty  im- 
posed or  a  liability  incurred,  as  a  general  rale, 
thm  is  no  snoh  doty  reqaiied  to  be  performed, 
«Bd  no  snch  liability  required  to  be  made  good 
vhero  tbe  went  happens  tiaroa^dL  the  aet  of  Gkid 
w  the  Queen's  enemies."  Oons^ering  that  that 
is  the  gemral  rule  of  law,  and  locdctng  at  the 
geoeral  object  and  pnrview  of  this  Act  of  Parlia- 
ment, and  considering  the  exceptions  I  have  men- 
tioned. I  think  we  may  well  come  to  the  conclusion 
that  the  act  of  God  and  the  Qaeen's  enemies  were 
not  intended  to  be  comprised  within  tbe  first 
words  of  the  section,  and  consequently,  in  this 
'Caae^  the  defendants  onght  not  to  be  liable.  There- 
■iore,  I  Uiink  the  decision  of  the  ooarb  below  most 
be  reversed. 

Kbllt,  C.B.— I  entirely  agree  with  Mr,  Her- 
schell  in  the  ai^ament  he  has  urged  that  we  are 
not  to  disregard  the  express  terms  of  an  Act  of 
Buliament  because  their  literal  conatraction  does 
not  provide  ^{aiust  a  possible  case  of  incon- 
vauenceorevenof  iignstice.  Bat  thereare  certain 
principles  of  law  which,  tfaoagh  not  expressed, 
either  in  the  common  law  or  in  the  ittdgmentB  of 
judges,  or  in  the  language  of  Acts  ta  I^liamoit, 
nevertheless  must  be  held  to  qualify  all  that  may 
-&U  firom  jndges  in  expounding  tbe  common  law 
and  all  that  is  to  be  found  throughout  the  statutes 
in  the  various  Acts  of  Parliament.  Among  those 
principles  and  maxims  is  this — that  no  man  can  be 
answerable,  untees  by  express  contract,  for  any 
mischief  or  injury  occasioned  to  another  by  the 
act  of  God,  and  ti^  justice  of  that  maxim,  and  that 
it  does  apply  to  all  cases,  raoept  where  by  express 
-eoDtraeC  it  is  otherwiiie  provided,  is  so  clear 
'that  I  think  we  ought  to  apply  it  to  the 
present  caae,  and  though  at  first  sight  the  Act 
•eems  to  provide  that  the  otrner  ot  the  vessel 
shall  be  liable  when  it  comes  in  contact  with 
the  pier,  we  mnst  qualify  that  proviaion  by 
ittradncing  into  it  ^  maxim  of  the  law  liiat  no 
vma  is  to  be  answerable  for  the  act  of  God.  I 
tluttk  that  is  implisd  in  the  Act  of  Parliament, 
■and  we  cumot  hold  the  defendant  liable  here, 
fiat  I  most  say  upon  a  technical  consideration  of 
the  language  of  the  Aot,  I  go  further,  and  think 
that  reading  the  whole  of  it  together,  it  con- 
templated the  case  of  a  veuel  or  float  of  timber 
which  was  in  charge  of  some  person  or  persons. 
The  words  are :  "  The  owner  of  any  vessel  or  float 
-of  timber  shall  be  answerable  to  tiie  undertakers 


for  any  dama^  done  by  snch  vessel  or  float 
timbw,  or  by  any  person  employed  about  the 
same  to  any  harbour,  dock,  or  pier,  or  the  quays  or 
wharves  coonecled  therewith  " — if  it  had  stopped 
there,  no  doubt  the  provision  would  have  been 
general,  absolute,  and  imperative ;  bnt  it  does  not, 
there  is  a  comma  in  the  Aot  of  Parliament  after 
the  word  "  therewith,"  and  the  section  prooeeds— 
"  the  master  or  person  hariog  tbe  ohai^  of  boxAl 
vessel  or  float,  that  ia,  continuing  the  same 
sentence,  and,  therefore,  seems  to  imply  that  the 
sentence  refers  to  a  vessel  of  which  some  master 
or  person  has  the  charge ;  and  then  it  goes  on  to 
say :  "  The  master  or  person  having  the  charge  of 
such  vessd  or  float  of  timber,  through  whose 
wilful  aot  or  negligence  any  such  damage  is 
done,  shall  also  be  liable  to  make  good  the 
same,  and  the  undertakers  may  detain  any 
such  vessel  or  float  of  timber  until  suffident 
seourity  has  been  given  for  the  acnonn.:  of  damage 
done  by  the  same."  Then  what  is  the  meaning  cf 
the  word  "alsoP"  It  is  to  superadd  to  the 
liability  of  tbe  master  or  person  by  whose  wilful 
act  or  negligence  the  mischief  is  occasioned — the 
liability  there  enacted  by  the  statute.  It  appears 
to  me  that  it  is  a  reasonable  constmction  m  the 
statute,  even  apart  from  the  implication  to  wfai^ 
the  Master  of  the  Bolls  has  alluded  (and  in  whose 
observations  I  entirely  concur),  as  to  anything 
arising  from  the  act  of  God.  In  addition  to  that, 
I  think  upon  the  reasonable  construction  of  the 
statute  itself  tbe  defendants  cannot  be  held  liable. 
I  wonld  only  observe  in  regard  to  what  has  fallen 
from  the  Master  of  the  Bolls,that  itis  clear  it  never 
was  the  intention  of  the  Legislatare  to  make  tbe 
owner  liable,  except  in  the  character  of  owner,  f<H' 
anything  for  which  another  is  made  expreasly  re- 
sponsible, and  which  takes  the  power  out  of  the 
ownw's  hands  to  prevent  tbe  act,  whatever  it  may 
be,  which  may  occasion  tbe  mischief.  If  it  had 
been  intended  by  the  Legislature  that  from  what- 
ever cause,  whether  through  the  wilful  act  or 
neffHgmoe  of  the  master  or  other  persons,  the  pier 
had  been  injored,  yet  nevertheless  the  owner 
should  be  liable,  tlwy  wenld  new  have  introdmMd 
into  the  same  section  the  provisitm  chat  where 
there  is  a  pilot  whom  the  owner  is  bound  to  em- 
ploy who  takes  the  management  of  tbe  vessel  oat 
of  bis  hands,  then  he  shall  be  no  longer  liable.  It 
is  to  be  observed  upon  this  c|aestion,  and  that 
fortifies  the  construction  which  I  must  Bay» 
speaking  for  mvaelf,  I  put  upon  the  sec- 
tion taking  it  fUtogetber,  though  this  section 
exonerates  the  owner,  it  does  not  exonerate  the 
master  or  any  othor  person  through  whose  wilful 
act  or  negligence  the  mischief  is  occasioned.  It 
says  tho  owner  shall  be  liable  where  either  the 
master  or  porsonin  charge  of  the  vessel,  by  wilful 
aot  or  n^ligence,  occasions  the  mischief  to  the 
pisr,  or  mns  the  vessel  sgainat  the  pier,  save  only 
in  the  oase  of  the  pilot;  but  it  also  goes  on  to  pro- 
vide, and  that  ia  the  prindpal  object  of  tliat  part 
of  she  section,  that  in  addition  to  the  lialnlity  of 
the  owner,  whidi  no  doubt  is  specially  enacted, 
the  individual  who  is  the  wrongdoer  and  who  oo> 
casionsbbe  mischief,  in  question,  whether  tbe  mas- 
ter or  tbe  person  in  charge,  who  is  the  real  origin 
of  the  mischief,  shall  be  likewise  liable  as  wellas 
the  owner.  I  think,  therefore,  on  all  these 
groands,  the  defendants  are  not  liable,  and  conse- 
quently the  judgment  of  the  court  below  ought  to 
be  reversed.  ^  t 
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Hellish,  L.J. — I  am  of  the  same  opinion.  I 
think,  taking  the  language  of  the  section,  ib 
olearlj  waa  the  intention  oE  the  Iiegislatnre  to 
extend  the  liability  of  the  OTrners  of  Tesaela  in 
faTonr  of  the  owners  of  piers  and  harboarft,  be- 
yond the  liabtilty  which  is  imposed  on  them  by 
common  law ;  because  if  that  is  not  the  intention 
it  ia  not  easy  to  see  the  objects  of  the  section  at 
all.  Looking  at  the  pointed  langnage  in  which 
n^ligenoe  is  bronght  in,  or  "wilfSl  act,"  and 
looking  to  tho  ftct  that  the  section  goea  <m  to 
speak  of  the  master  or  tiie  person  having  the 
cnaige  of  the  vesself  it  seems  to  show  dearly  tint 
the  owner  is  intended  to  be  liable  eren  in  the  case 
where  nather  the  owner  nor  the  crew  had  any- 
thing to  do  with  it.  Bat  the  question  arises,  be- 
oanse  we  may  decide  that  the  owner  may  be  made 
liable  where  it  ia  not  proved  that  he  or  we  master 
was  gailty  of  negligence,  are  we  bound  to  hold 
that  in  every  caae  whatever  where  the  vessel 
physically  damages  the  wall,  the  owner  is  to  be 
liable  P  J  am  of  opinion  the  statute  only  contem- 
plates the  case  where  either  directly  or  indirectly, 
through  the  act  of  man,  the  vessel  is  caused  in 
some  way  or  other  to  run  against  the  pier.  It  is 
C[uite  consistent  with  oar  law,  that  in  certain 
cases  a  person  may  be  made  liable  as  insurer 
•gainst  the  acts  <rf  aU  tiie  men  whom  he  may  have 
imder  his  controL  And  many  examples  of  that 
znay  be  pat,  bat  althongh  that  is  the  case  with 
rmod  to  Uie  act  (tf  man,  the  act  of  Qod  is  in  point 
of  law  opposed  to  that  which  may  be  said  to  be  the 
act  of  man,  and  the  act  of  Qod  does  not  impose  any 
liability  apon  uiybody.  Although,  of  course,  the 
Legislature  are  not  bonnd  by  any  such  role,  and 
may  m^e  a  person  liable  for  what  is  the  conse- 

Sieooe  of  the  act  of  God  if  the  LMfislatnre  so 
eased,  yet,  in  construing  the  words  of  the  Act  of 
Parliament,  we  are  justiiied  in  assuming  that  the 
Legislature  did  not  intend  gtane  against  the 
ormnary  rules  of  law,  unless  the  Dtnguage  tiaey 
have  used  obliges  the  court  to  come  to  the  conclu- 
sion that  they  did  so  intend.  Then  the  question  is, 
loddng  at  the  whole  of  the  seoti(ai,  did  the  Legisla* 
tare  intond  to  make  the  owner  of  the  ship  fiable 
only  for  the  act  of  man,  or  did  they  intend  to  maike 
lum  liable  for  the  act  of  God,  or  where  without 
his  ovm  &ult,  or  tiie  ftmlfe  of  anybody  what- 
6W,  but  through  the  violence  of  nature  the  vessel 
kas  been  taken  against  the  pier  P  Looking  at  it 
90,  wiihoat  going  through  the  words  of  the 
Bootion  again,  it  appears  to  me  that  I  am  bound  to 
agree  witii  the  remarks  which  have  been  made  by 
the  Master  of  the  Bolls  and  the  Lord  Chid 
Baron,  and  that  the  section  points  to  something 
that  is  done  by  the  act  erf  man.  or  to  the  act  of  the 
person  in  chai^ ;  ib  looks  as  though  the  Legislo- 
tuie  considered  somehow  or  other  through  the  aot 
of  man  damage  might  be.  done  to  the  pier,  and  then 
they  say,  to  get  the  owner  of  the  pier  out  of  the 
diffioulty  of  having  to  prove  that  it  was  owing  to 
some  particular  person's  negligenoe,  and  that  that 
person  was  the  servant  of  toe  owner,  they  say  he 
shall  be  liable ;  bnt  if  it  was  the  conseqaenoa  of 
Hie  negligence  of  somebody  else,  tiiat  person  is 
iq^  discharged,  bnt  yon  have  your  remedjr  over. 
Thai  th^  make  one  eEoepti<Hi  to  that  rule  in  the 
oase  of  the  pilot,  liiev  say,  if  a  pilot  is  in  charge 
(tf  the  vessel,  even  although  it  may  be  by  his  act, 
the  owner  will  not  be  liable.  I  do  not  think  it  was 
intended  by  the  Legislature  to  put  upon  the  ship- 
OHMK  ttio  absolnte  liability  for  dama^  occasioned 
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by  the  ship  being  driven  against  the  pier  when 
she  is  rmlly  uptm  the  high  seas,  and  thence  being 
driven  from  ontside  the  harbour  by  the  violence  of 
the  winds  and  waves  against  the  pier ;  therefore  I 
agree  that  the  judgment  should  be  reversed. 

DsmuN,  J. — I  am  of  the  same  opinion.  No 
doubt,  taking  the  words  of  sect.  74,  it  is  possible 
to  hold  that  they  include  an  absolute  liability  on 
the  part  <tf  the  owner  ol  the  vessel  to  the  dook- 
owner.    The  words  are  strong  intelligible,  and 

Smmaticd;  but  lam  of  opinion  that^  taking  the 
il  wmds  of  the  seotion,  some  gualifh»tion  must 
be  pat  on  Uiose  words,  not  by  introducing  fresh 
words  into  the  Act  of  Parliamrat,  or  supposing  & 
clause  to  exTbt  in  it  which  does  not  exist,  bat  1>7 
qualifying  those  words  by  well  known  principlw 
of  law  which  must  be  taken  to  override  an 
Act  of  Parliament.  I  apprehend  that  there  is 
no  principle  of  law  better  established  than  this, 
that  in  every  Act  of  Parliament  words  are  not  to 
be  construed  to  impose  a  liability  for  an  aot  or 
acts  done,  upon  individuals,  if  those  acts  are  not 
done  by  individuals,  or  not  caused  by  their  pro- 
perty or  servants,  but  are  acts  which  are  sub- 
stantially caused  by  a  superior  power,  such  as  the 
law  calls  the  act  ef  God.  In  this  case  there  can 
be  no  doubt,  from  the  evidence,  that  the  injury 
oocasionod  by  the  vessel  was  not  the  rwolt  of  any 
n^leot  on  the  part  of  the  owner,  or  on  the  part 
ot  any  person  having  charge  the  Teasel,  or 
indeed  of  any  human  being,  bnt  was  really  the 
effect  of  the  violence  oi  tne  winds  and  waves 
overcoming  all  control  on  the  part  of  the  master 
or  owner  of  the  vessel,  and  forcing  the  vessel 
against  the  pier.  Under  these  circumstances  I 
apprehend,  upon  the  general  principle  that 
every  statute  is  to  be  so  construed  as  to 
leave  untouched  a  principle  of  common  law 
which  applies  to  all  similar  cases,  we  are  not  bonnd 
to  hold,  and  ought  not  to  hold  in  this  case,  that 
damage  was  done  bv  the  vessel  within  the  meaning 
of  the  Aot  of  Parliament,  but  that,  on  the  contrary, 
it  was  damage  that  was  occasioned  hj  the  act  of 
God,  and,  therefore,  no  action  lies.  With  regard 
to  the  other  natda  of  the  seoUon  J  tiiink  a  strong 
argument  arises  from  tiie  words  which  contem- 
plate the  pnniahment  of  a  person  who  had  ohaim 
of  the  vessel.  1  do  not  myself,  however,  go  so  fir 
as  to  think  that  there  might  not  be  a  case  where 
the  owner  of  the  vessel  would  be  liable  where  no 
person  was  in  charge.  If  there  was  a  perscn 
appointed,  although  not  on  board,  but  who  oagfat 
to  nave  been  controlling  the  vesael,  and  through 
his  negligenoe  the  accident  is  occasioiwd,  I  think 
the  section  would  apply.  Therefore,  I  should  put 
that  qualification  on  the  proposititm  that  it  most 
be  the  aot  of  man.  I  think  this  section  does  not 
exclude  the  exception  of  the  aot  of  God,  which,  in 
my  opinion,  was  the  sole  canse  of  the  accident 
here;  and,  so  thinking,  I  am  of  opinion  1^  defen- 
dants are  not  responsible. 

Pollock,  6. — I  am  of  the  same  opinion,  althongh 
the  prooestf  of  reasoning  by  which  I  have  arrived 
at  tlmt  oondnsion  is  not  the  one  whioh  has  been 
adopted  by  the  other  members  of  Uie  oonrt.  We 
we  bound  to  put  a  reasonable  constmction  npon 
the  section.  To  put  a  reasonable  conetraotion  is  not 
to  put  a  constmction  which  might  produce  the 
result  that  may  appear  to  the  court  reasonable, 
but  it  is  to  apply  to  the  section  that  meaning 
which  would  seem  to  carry  out  the  intention  of 
tiie  Legislatore  as  affiled  to  it^soliHecti  matter 
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with  yrhidh  they  were  dealing.  I  find  the  ordi- 
nftry  Dock  Act  Clause  proriding  fbr  the  clean- 
ing of  the  dock  the  protection  of  thins^  in  the 
dock,  and  all  the  necenaaty  providionB  with  regard 
to  Teseels  and  timber  floats  vhich  may  be  placed 
in  the  dock,  or  which  are  going  into  the  docks  or 
gmng  out  of  the  docks.  liooking  at  it  in  this 
,  aspect,  one  of  the  things  the  section  intends  to 
provide  is  that  in  the  event  of  the  structure  ai  the 
dock  being  injured  by  vessels  or  floats  of 
timber,  the  owners  of  the  dock  are  nob  to 
be  put  to  the  proof  of  negligence  or  to  the 
procrf  of  showing  how  the  injnry  was  oooa- 
aioned.  I  un  not  prepared  to  8»  that  if 
it  was  the  case  of  damage  done  dnrinff  the 
night  to  one  of  the  dock  gates  by  a  float  «  tim- 
ber that  it  would  be  any  answer  to  say  it  arose 
from  some  unforeseen  cause  or  accident  against 
vhich  human  providence  coald  not  protect  it.  I 
do  not  know  what  would  be  meant  in  that  case 
by  the  act  of  God.  We  know  what  is  meant  by 
the  act  of  God  in  the  case  of  lightning,  &o.  I  do 
not  know  how  it  may  be  as  to  matters  as  to  which 
the  providence  of  mankind  may  or  may  not  pre- 
vent a  particular  result.  Therefore,  if  that  were  the 
esse  here,  I  should  pause  before  I  came  to  thecon- 
cluaion  at  which  m^  brothers  have  arrived ;  but 
this  is  a  case  in  which  the  vessel  was  extraneous 
to^  the  dock,  entirely  out  on  the  high  seas,  she  met 
with  certain  risks  and  imnrieg  which  compelled  her. 
crew  to  leave  her,  and  Bhe  became  derelict,  and  in 
that  condition,  being  wholly  extraneous  of  the  dock, 
she  is,  by  force  tu  the  elements,  driven  against 
it.  That  seems  to  me  to  be  an  event  whidi  the 
section  did  not  intend  to  provide  against,  and 
there  is  nothing,  looking  to  the  subject  matter,  and 
ihe  difficulty  of  providing  against  it,  unjust  or  un- 
reasonable in  ic.  In  all  other  respects  I  agree 
with  all  that  has  been  said,  and  I  thmk  the  jndg- 
ment  ought  to  be  reversed. 

Judgment  reverted. 

Solicitors  for  plaintiffs,  J.  W.  Eickin,  for  JBoIpA 
Simey,  Sunderland. 

Soficir^rs  for  defendants, /oAn<o»  and  Weather- 
eiXU  fat  E.  H.  EanoeU,  Sunderland. 


JViddy,  June  16. 
ATraU  PBOX  EXCHXqCXH  DniuoiT. 

(Before  Jahxs  and  Uxixish,  L.JJ.,  Baggalut, 
JA.  and  Qdaik,  J.) 

WOOLER  AHD  WlTE  v.  K»0TT.(a) 
Landlord  and  tenant — Lease  of  puhlic-house — 
Tenanft  covenant  not  to  do  any  act  *'  to  afect 
ike  Ucene6  "—Cotutruetion — Oonvietion  0^  tenant 
hp  ju$Hea  ^  offenee»  again^  ihe  Xaeentinff 
Jut» — ComnetionB  not  recorded  on  lieanee — 
Breath  of  covenant — JPorfeUnre — Lieeneing  Ade 
1873  (Mui  1874  (35  ^  S6  Ftc<.  0.  94,  and  Sf  &  38 
Viet,  c  49,  s.  13). 
Afier  the  iMonnng  Act  of  1874  came  into  operation 
the  d^endant  became  leesee  of  a  pubUe-houae  be- 
longing to  the  plainiiffe,  ana  by  the  lease  {con* 
iaaning  the  ntual  dauee  of  forfeiture  for  breach 
of  covenant),  the  defendant  covenanted  "not  to 
do,  ovnt,  or  permit  or  suffer  to  be  done  or  omitted, 
any  act,  matter^  or  thiTig  tohataoever  that  can  or 
may  affect,  lessen,  or  viake  void  either  or  any  of 
As  Ueeneee  for  fhe  time  being  granted  to  fhe  eata 

(«>  tut  ortsd  bj  W.  ArrottOM,  14,  Diirislsg  alt  Imw, 
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puhlie'home."  Defendant  was  convicted  before 
the  justices  ofJuwing  committed,  on  the  same  day, 
two  offences  against  the  Licensing  Acta,  btU  the 
justices  directed,  under  sect.  13  of  the  Act  0^1874, 
that  nei^ier  of  the  convictions  mould  he  recorded 
on  the  dffendant^s  licence. 
Seld  {affirming  the  decision  of  the  Court  of  Ex- 
chequer behto),  that  the  licence  was  not  "affected  " 
within  tJte  meaning  of  tlte  covenant  in  the  lease 
by  such  convictione,  and  contequerUly  that  there 
lutd  been  no  hreaek  of  covenant,  ana  no  forfei- 
ture. • 

Tois  was  the  plaintiff's  appeal  from  a  decision  of 
the  Ezcheaner  Division  (Kelly,  G.B.  amdEoddle- 
ston,  B.)  allowing  a  demarrer  of  the  defendant  to 
the  plaintiff's  sUtement  of  claim  in  an.  action  of 
ejectment  for  breach  of  covemmt. 

The  case  below  is  fully  reported  in  34  L.  T. 
Bep.  N.  S.  362,  where  all  the  focts  are  set  out. 
They  sufficiently  appear,  however,  in  the  headaote 
above.  By  the  Licensing  Act  1874  (37  &  38  Yict., 
c.49),  S.18; 

Wlwe  snylioanwd  person  Is  ocmviobed  of  anj  offanoa 
agBiart  tbe,piuioipal  Aot  (1872),  which  bj  suoh  Act  was 
to  hare  beoi,  or  m^ht  nave  been  endorsed  upon  the 
lioeaoe,  or  oi  any  oflmoe  vcauut  this  Aot,  the  court 
b«<0Te  whom  tiM  ofltMldar  u  brought  shall  oatise  tiie 
ngiater  of  liomoaa,  in  whioh  the  Uoanoe  of  the  offsndsc 
is  eotand,  or  a  oc^y  of  the  entries  theteia  relating  to  the 
lioenoo  ot  the  offender,  oertifled  In  manner  presonbed  bj 
Mot.  58  of  the  prinoipsl  Aot,  to  be  prodnoM  to  the  oonrt 
before  pauing  lentenoe,  and  after  lupeottog  the  entries 
tbeziin  in  ralatkn  to  the  Uosnoe  of  the  offsndar,  or  audi 
eom  thenoC  as  atofeiaM,  the  ooort  shaU  dablan  as  part 
of  ita  aantenoe  whether  it  will  or  wiU  not  oanse  the  oon- 
viotionforinoh  offanoa  tobe  reoorded  on  tiie  UosnoeeC 
the  offender,  and  if  itdeoides  that  swdt  zaooid  Is  to  be 
made  the  same  ahall  be  made,  Ao. 

Morgan  Howard,  Q.C.  and  WHUs  fcnr  the  plain- 
tiffs.— An  act  affeotiog  the  lioenoe  was  conaplete, 
and  the  covenant  in  we  lease  was  broken  directly 
anything  was  done,  which  conld  be  the  ground  of 
a  conviction  which  might  be  recorded  on  the 
licence.  Under  the  Aot  of  1872  every  conviction 
was  endorsed,  and  there  was  no  discretion  left  in 
the  justices  as  to  whether  they  would  or  would 
not  endorse  a  oonvietion  on  the  lioenoe.  Direotfy 
an  act,  whicfti  miriit  lead  to  a  oimTiotion,  was 
done,  the  lessee  bM  done  all  that  ahe  coald  do  to 
endanger  the  lioenoe.  The  act  itadf  is  the  thing 
to  look  at,  Kod  not  what  the  jnstioee  may  do  in 
dealing  with  it^  [ Jakbs,  LJ.— I  gnmt  that ;  bat 
three  indwaemants  are  necessary  to  forfut  the 
licence,  and  can  you  say  that  an  act  or  acta  that 
will  cause  one  or  two  indorsements — and  are  there- 
fore, in  some  sense,  on  the  road  to  the  forfeiture 
of  the  licence — can  be  said  to  "  affect "  che  licenoe 
in  a  sense  involving  forfeiture  of  the  lease  PI 
Then  it  is  submitted  that,  by  the  operation  <x 
other  sections  of  the  Aot  of  1872,  the  licence  boa 
been  "affected."  Sect.  36  of  that  Act  says  a 
r^;:ister  shall  be  kept  in  which  things  affecting 
the  licence  shall  be  entered ;  and  (sect.  55,  sub-s. 
3)  that  convictions  shall  be  entered  on  the  register. 
[Kbllish,  L.J. — ^The  words  are  "  such  o(»iviction." 
That  means  a  conviction  that  has  been  indorsed 
on  the  licence.^  [Jambs,  LJ.— Sect.  56  showa 
that  repetition  is  the  offence  Parliament  had  in 
view.}  The  licenoe  is  a  form  of  property,  and  the 
value  of  it  to  the  landlord  would  be  affected  by  a 
oonvietion.  [Jauss,  L.J. — The  lease  doesi  not  say 
"affecting thevalueofthe licence;"  youare really 
reading  it  as  if  the  covenant  were  that  nothing 
ahoald  be  dcnte  against  the  lioenaing  laws.]  i  It 
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'  can  Bcaroelj  be  denied  that  the  prospects  of  renewal 
are  worse  than  they  were ;  and,  if  so,  how  can  it 
be  dispatcd  that  the  licence  is  "  affected  P  "  The 
verj  ohject  of  this  coTenant  was  to  protect  the  re- 
newal of  the  licence — it  is  for  the  benefit  of  the 
landlord.  [Mbllish,  L.J. — But  the  words  are 
"the  licence  for  the  time  being,"  and  a  licence 
never  lasts  Iraiger  than  a  yeu-.]  Sappose  the 
aolion  of  ejectment  had  been  brooght  the  same 

■  day,  it  ootud  not  have  been  uid  wab  the  land- 
lord mnst  wait  till  it  is  seoi  wbat  tlie  jaatioes 
-wiU  da 

Cave,  Q.O.  and  SmVi,  tor  the  defendant,  were 
not  called  upon. 

James,  L.J. — I  am  of  opinion  that  the  decision 
of  the  coart  below  was  right  and  must  be  affirmed. 
It  is  argned  here  as  if  Hob  covenant  was  equivalent 
to  a  covenant  that  no  offence  ui^nst  the  Licensing 
Acts  should  be  committed.  IS  that  had  been  the 
intention  it  would  have  been  vei7  easy  to  say  so; 
bat  that  has  not  been  said.  The  words  are, 
notbing  shall  be  done  "  that  can  or  may  affect, 
lessen,  or  make  void  either  or  any  of  the  licences 
for  the  time  being."  An  act,  repetition  of 
which,  under  certain  ciroomstanoee,  if  followed  by 
-certain  other  acts,  might  '*  affect "  the  licence,  is 
not  itself  an  act  "affecting"  the  licence.  It  is 
not  to  be  'presumed  that  the  person  will  do  the 
further  acts  and  offences.  It  is  not  enough  that 
it  is  possible  or  probable  that  the  other  acts  will 
be  dono.  An  act  which  may  affect  the  minds  of 
the  justices  on  a  future  occasion,  as  when  they 
iiave  to  consider  whether  they  shall  renew  the 
licence  or  not,  cannot  be  B«d  to  be  an  act 
■"affecting  "  the  licence. 

Mkllisk,  L.J. — I  am  of  the  same  opinion.  If 
the  justicf!S  bad  ordered  these  two  convictions  to 
l>e  recm-ded  on  the  licence,  then,  I  think,  the 
licence  would  have  been  oiTeoted,  for  then  its 
renewal  would  have  been  greatly  endangered.  As 
to  whether  one  convictioa  radorded  would  have 
been  enough  I  am  in  doubt,  and  will  say  notbing ; 
bnt  if  none  is  reoordod,  I  am  dearly  of  opinion 
that  the  licence  is  not  affected,  so  that  a  foifeitore 
must  follow.  I  think  the  covenant  does  not  relate 
to  affecting  the  cbanoeoE  renewal,  but  Uie  existing 
lioenoe. 

Baggaluy,  J.A.  —  Nothing  would  have  been 
easier  than  to  have  made  a  forfeiture  clause  ex- 
tending to  alt  offences  saainsb  the  Licensing  Acts. 
Bnt  that  has  not  been  wine;  and  it  is  impossible 
to  put  such  a  oonBtmotion  on  these  words,  occur- 
ring  as  they  do,  in  a  forfeiture  clause,  and,  there- 
fore, demanding  a  construction  favoun^le  to  the 
lessee. 

QuAJN,  J.  —  These  acts,  and  the  conviction 
following  upon  them,  do  not  affect  the  licence. 
They  may  affect  the  character  of  the  tenant,  but 
they  do  not  affect  the  property  of  the  landlord 
through  the  licence.  That  is  as  good  as  ever  it 
was.  If  there  had  been  any  endorsement  on  the 
licence  then,  no  doubt,  a  serious  question  would 
faavc  arisen,  bnt  there  has  been  none,  and  ^e 
licence  is  as  good  as  i£  there  had  been  no  con- 
Tietiona.  The  covenant  doea  not  relate  to  the 
-  chance  of  renewal,  bnt  to  the  existing  licence. 

Judgment  bcloto  cmijirmed.    Appeal  dismiesed. 

Solicitor  for  the  plaintiff s,  0.  B.  WooUr. 

Solicitors  for  the  defendi-nt.  IZiJ*.  BttMsB,  and 
V^e,  lor  Barron,  Darlington. 


HIGH  COURT  OF  JUSTICE. 

CHANCBBY  DIVISION. 
(Before  Yice-Chanccllor  Bacox.) 
Thursday,  March  30. 
Lascelleb  v.  Bun.  (a) 
Mode  of  irial— Judicature  Act  1873,  ea.  66,  57 — 
Order  XXXVI.,  rules  2.  3,  5—Bightofplainl^  to 
eleei  more  than  once — Time — Practice. 
In  a  evil  to  ascertain  botmdariee  (he  plaintiff  gave 
notice  of  tnal  before  a  judge  and  obtained  an 
order  that  the  evidence  should  be  taken  vivd  voee 
at  the  trial.    Five  weelcs  afterwards  he  applied 
that  the  suit  might  be  referred  to  an  affieial  f»* 
feree,  on  the  ground  of  saving  expense  and  that  a 
local  investigaiion  woe  neoeastuy : 
Held,  that  the  applieaUon  was  out  ofHme. 
Hddt  dUo,  ihaf.  the  plaintiff,  having  already  sdeded 
the  mode  in  which  his  action  should  he  triedt 
could  not  ajterwarde  resort  to  another  mode 
triaL 

AjuomiinED  summon. 

The  original  bill  was  filed  on  the  28rd  May  1874, 
and  was  founded  on  on  alleged  liability  of  the  de- 
fendant to  erect  a  fence  between  the  defendant's 
land  and  the  land  of  the  plaintiff.  The  plaintiff 
alleged  that  a  covenant  to  that  effect  was  to  ba 
found  in  the  defendant's  purchase  deed. 

The  defendant's  answer  showed  that  there  never 
was  any  such  covenant,  and  the  plaintiff  thereupon 
amended  bia  bill  and,  omitting  all  refiercnoe  to  the 
alleged  covenant,  converted  his  bill  into  a  bill  to 
ascertain  bonndariea. 

The  defendant,  1^  bis  voluntary  answer  to  the 
amended  bill,  snbrnitted  that  in  order  to  sustain  a 
suit  to  ascertain  boundwiea  the  plaintiff  niTisb 
establish  a  clear  title  to  some  land  in  his  posses^ 
ston,  and  that  he  had  not  done  so  and  could  not  do 
BO ;  that  unless  some  equity  was  superinduced  by 
the  acts  of  the  parties  the  coart  had  no  jurisdiction 
to  settle  boundaries,  and  would  not  interfere  be- 
tween two  independent  proprietors  to  force  either 
to  have  his  rights  so  determined,  and  that  no  such 
equity  existed  in  the  present  cose. 

On  tho  14.th  July  1875,  tho  plaintiff  filed  notice 
of  replication. 

On  tho  17th  Nov.  1875,  an  order  was  made,  on 
the  application  of  the  plaintiff,  that  the  evidence 
to  be  given  at  the  heanng  of  the  cause  should  be 
taken  vivd  voce. 

On  tho  9th  Dea  the  plidntiff  gave  notice  of  trial 
befwe  a  jadge  for  the  20th  Deo. 

On  the  8th  Feb.  1876,  the  plaintiff  took  oat  a 
summons  calling  on  the  defendant  to  show  caose 
why,  the  trial  of  the  cause  having  been  ordered  to 
be  heard  under  the  Judicature  Act,  the  same 
should  not  be  referred  to  James  Anderson,  Esq.,  one 
of  the  official  referees  appointed  under  the  Act.  In 
support  of  his  application  the  plaintiff  filed  an 
affidavit  stating  "  that  it  would  be  a  great  saving  of 
time  and  expense  to  all  parties  concerned  if  this 
action  is  tried  by  the  Official  Keferee  of  the  High 
Court  of  Justice,  inasmuch  as  the  point  in  issue  is 
the  exact  position  of  the  boundaries  of  certain  pre- 
mises, and  it  will  be  very  difficult,  and  will  occupy 
much  time,  to  explain  all  these  matters  to  a  ju^is 
who  has  not  seen  the  some." 

Sviansfon,  Q.G.  and  Crossly,  for  the  plunfcif^ 
referred  to  the  Judicature  Act,  ss.  56,  57,  ami  Order 
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XXXVI.,  roles  2  and  3,  and  contended  ih&t  t^dng 
the  rales  and  tho  statute  together,  the  plaintiff  as  a 
matter  of  right  was  entitled  to  choose  in  which  of 
the  fire  modes  of  trial  pointed  oat  by  the  roles  he 
would  have  his  action  tried,  sahject,  of  course,  to 
the  d^endaut's  right  to  have  issues  of  fact  tried  by 
AjiTT ;  or  that  if  the  matter  rested  in  the  discretion 
of  the  court,  then  it  was  most  expedient  that  in  the 
present  instance  the  court  shonld  refer  the  action 
to  an  official  referee,  beoanse  the  caae  could  only 
be  decsded  hj  inspection  of  what  was  on  the  land, 
and  this  could  only  be  done  by  a  local  inreit^tion. 
Tb^  cited 

AUomtv-Oenn-al  r.  BiUim.  10  H.  of  L.  Cos.  762 ; 
Wright  T.  HaU,  6  H.  &  M. 
HuweU  osi  StatatMtp.  198. 

S.  B.  Rogen  {Kay,  Q.C.  with  him),  for  the  de- 
ftnduit. — Originally,  when  the  plaintiff  filed  repU- 
CKfekm  in  Joiy  1875,  the  osoBe  was  to  have  been 
beard  under  the  old  practice.  But  then  the  plwntiff 
idmiged  his  mind,  and  obtuned  an  order  that  the 
cause  Bbonld  be  tried  under  the  new  practice,  and 
then  gave  notice  of  trial  before  a  judge.  Now  ho 
seeks  a  third  chaoge,  bat  we  contend  that  he  is 
not  entitled  to  it.  Having  regard  to  Order  XXXYI., 
mlo  5,  the  court  can  no  doubt  vary  the  mode  of 
trial ;  but  the  court  has  already  done  so,  the  plain- 
tiff hma  alreaidLj  elected  and  in  bound  by  his  election, 
and  cannot  apply  for  another  change.  Moreover, 
the  application  is  not  within  the  time  prescribed 
by  role  5.  Further,  evct.  57  of  the  Judicature  Act 
has  nothing  to  do  with  the  trial  of  an  action  gene- 
tally,  but  refers  only  to  issues  of  fact  or  questions 
of  account  arising  in  an  action.  Here,  the  defen- 
dant sdtogether  denies  that  there  is  a  qa^tion  of 
boondariea,  and  there  is  a  question  of  law  to  be 
decided  at  the  bearing  before  there  can  be  a 
rafemoe  to  settle  boundaries.  Under  the  ofd 
praodoe,  a  plaintiff  was  not  entitled  to  a  decree  to 
settle  boundaries  unless  he  showed  that  some  of 
his  land  was  in  the  possession  of  the  defendant,  or 
ertablisbed  his  title  to  some  equitable  relief: 

fivMTXT.  CrawUr,  2  Mer.  410; 
Godfrey  v.  Littlt,  1  S.  A  H.  63. 

Until  that  waa  decided  theeonrthadnojnrisdiofion 
to  direct  a  commissitni  to  inoe.  Onut  piBctice 
atiU  holds  good.  Unless,  theref<nre,  the  plaintiff 
obtains  a  decree  at  the  hearing  he  will  not  be 
entitled  to  a  reference  to  settle  boandaries. 

The  yiCE-OiuiicKLLO£.~This  is  a  mere  matter 
of  proceeding.  I  think  the  pluntiff  conclusively 
determined  his  method  of  tnal  when  he  obtained 
an  order  that  the  cause  shonld  be  tried  under  the 
new  practice,  and  gave  notice  of  trial  by  a  judge. 
He  is  therefore  precluded,  in  my  opinion,  {rem now 
seeking  another  method  oE  trial.  I  have  only  to 
nmaider  whether,  when  the  plaintiff  and  defendant 
bad  jmned  issue,  and  subsequently  the  plaintiff 
obtained  an  order  under  the  new  practice  for  the 
evidence  to  be  taken  vivd  voce  at  the  hearing,  the 
phinfciff  can  now,  under  Order  XXXVI.,  resort  to 
m  totally  different  course  of  proceeding,  because  by 
that  oraer  five  methods  of  trial  are  given  him  to 
adecfe  firom.  In  my  opinion,  time  is  a  sufficient 
answer  to  this  application,  and,  even  if  the  court 
could  extend  the  time  under  rule  5,  there  is  the 
prdiminaiy  question  to  be  decided  at  the  hearing 
before  the  plaintiff,  if  successful,  can  be  held  en- 
tailed to  a  reference  to  ascertsin  boundaries.  Upon 
the  ground,  therefore,  that  this  application  is  ir- 
nf^br,  and  omramnted  by  the  practice  of  the 


conrt,  and  comes  too  late,  the  Bummons  must  b» 
dismissed  with  costs. 

Solicitors  for  the  plaintifT,  Tuekart  N»io,  and 
Langdale. 

SoUdtora  for  tho  defendant^  Prior,  CJmnk,  and 
Co. 


March  6  and  11,  and  April  6. 
Bablho  v.  Stabtok.  (a) 
Principal  and  agent — General  agent  for  remune- 
ration — Dwco«»(  on  vngaramceB — Agent's  right 
U>  retain  aa  againat  principal — Guaiom  of  London 
merehants — Agency  revoked  on  one  ineuranea — 
Efect  of  on  agent  e  right  to  ckcarge  eommiBsion 
for  collecting  policy  moneua. 
8.,  a  ahipownw,  emplojfad  J?,  and  Oo.,  merehania, 
aa  hia  general  agenta  ai  a  remuneratioa,  and 
transacted  all  hta  bnsineas  through  them.  Part 
of  the  busineat  waa  the  inauranee  of  S.'a  ahipa, 
which  mag  tweeted  by  B.  and  Co.,  who  received  a 
eommiaaion  t(f2it  per  cent,  for  eoUeoting  the  tn- 
auranee  moneya  on  lost  ahips.  ^ 
In  1872  a  shi})  was  lost,  and  8.  demanded  of  B. 
arid  Go.  the  policies  in  order  that  lie  might  coUeci 
the  insurance  monetia  himself.   B.   and  Co., 
although  they  had  no  lien  or  claim  on  the  ship, 
refused  to  gi/oe  up  the  polidee,  and  collected  the 
policy  moneys  themselves,  charging  8.  with  the 
2^  per  cent,  eommiaaion  for  so  doing. 
On  a  bUl  by  B.  and  Co.  against  8.,  to  aaaert  a  lian 

on  eertom  «&ipf,  and  for  an  tusaowii  .- 
Hdd,  that  in  to/efn^  the  aeoovnitt  B.  and  Go.  viara 
entitled  to  retain  for  thenuelvea  the  10  per  cent, 
diacount  allowed  them  by  underwriters  in  raspeot 
of  inawraneea  effected  by  them  for  8. 
Setd,  alao,  that  aa  the  agency  of  B.  and  Go.  in  re- 
apect  of  the  lost  ahip  had  been  revoked  Ihey  had 
no  right  to  withhold  tlie  polidos,  and  were  not 
entitled  to  charge  8.  with  the  uaiud  eommiasion 
for  coUectmg  the  policy  moneya. 
Tbe  defendant,  Geoive  Stanton,  was  a  shipowner,, 
and  from  the  year  1861  to  "the  year  1872  kept  a 
current    account   with   the  plaintiffs.  Baring 
Brothers  and  Company,  a  firm  of  bankers  and  mer- 
chants, throngh  whom  he  transacted  all  his  ■ 
business. 

The  course  of  business  between  the  defendant 
and  the  plaintiffs  in  respect  of  the  current 
aooount  was,  that  th^  cluu^ged  interest  on  all 
debit  transactions  at  tbe  rate  of  51.  per  cent, 
per  annum,  and  allowed  interest  at  the  rate 
of  41.  per  cent,  per  annum  on  all  credit  tranaao- 
tions,  and  oharged  also  a  oommisaion  of  11.  per 
cent,  on  tho  amount  of  what  was  called  the  "  long 
leg  of  the  account " — that  is  to  say,  that  side  of 
tbe  account  which  showed  the  largest  amount  of 
transactions.  They  also  obtained  an  advantage  of 
15{.  per  cent,  on  all  premiums  for  insurances,  and 
charged  a  separate  commission  of  2^Z.  per  cent,  for 
collecting  moneys  payable  for  losses  under  policies. 

In  May  1872,  tbe  plaintiffs  filed  their  bill  against 
the  defendant,  seeking  to  assert  a  lien  on  certain 
ships  of  the  defendant  for  the  balance  due  to  them 
from  him  on  his  account  current,  and  for  conse- 
quential relief. 

On  tiie  24th  Feb.  1875,  a  decree  was  made  in 
the  plaantiflb'  &vonr,  which  directed  an  account  to 
be  taken  of  what  due  to  tliem  for  principal  and 
intezeat.   Under  tha-  order  the  plaintiffs  carried 
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in  two  acconnti,  one  Bhowing  tbe  current  accoantB 
from  the  year  1861  to  the  year  1871,  the  oikei 
showing  the  balance  doe  from  the  defendant. 
Upon  proceeding  to  take  these  acoounts,  two 
qneBtions  aroee,  first,  whether  the  plaintiffs  were 
entitled  to  retain  the  discount  of  102.  per  cent, 
allowed  to  them  by  the  companies  with  whom 
insnrancea  were  ef^ted ;  secondly,  whether  they 
were  entitled  to  charge  the  defendant  with  s  sum 
ol  5251.  for  commission  on  receiving  the  policrf 
moneys  of  the  Knightebridge,  a  ship  whioh  wM 
never  mortgaged  to  the  plaintiffs. 

As  to  the  first  point,  toe  plaintiffs  asserted  that 
they  wwe  entitlra  to  retsin  the  disooant  in  ao- 
oordanoe  witih  the  well  settled  onsfcom  of  London 
merchants.  The  d^endant.  however,  denied  that 
there  was  any  such  cnstom. 

As  to  the  second  point,  the  facts  were  as  follows : 
On  the  24th  Jan.  1870,  the  defendant  received  a 
telegram  informing  him  of  the  destamction  hy  fire 
of  the  Enightshridge,  which  was  insured  with  her 
freight  for  2I,000^  The  policies  on  this  ship  were 
in  the  hands  of  the  plaintiffs  on  the  defenduit's 
accomit.  The  same  da^  the  defendant  wrote  to 
the  plaintiffs  the  following  letter : 

OentlemeB,— The  polideB  on  the  ship  Enightsbridge 
having  bean  rehtsed  to  bs  handed  over  to  me  tnit  mom- 

3r  hy  your  Hr.  Theobald,  with  a  replj  that  what  I 
ght  teqoirelhad  betterinformyoa  by  letter,  I  tb««- 
fore  beg  to  say  that  the  ihlp  KnighUbridgo  baring  been 
deettoyed  bv  fire  at  wa  it  is  neoeuary  for  me  to  give 
notice  of  aBandonineat  to  tbe  reepeotive  nnderwriHn 
aod  fortbiB  porpoae  naylaik  yon  to  begoodflnon^  to 
oaose  them  to  be  handed  over  to  the  beater,  as  no  time 
should  be  lost. — Your  obedient  servant, 

Geo-  Stanton. 

The  same  da^  the  plaintiffs  wrote  to  the  defen- 
dant the  following  reply : 

Tn  teplyto  yonr  letter  of  tUi  date  we  beg  to  aay 
that  as  the  insnxanue  on  the  Knighttbrid§e  was  efleoteit 
by  as  and  In  our  name,  we  will  giro  tbe  reqoidte  notfo* 
of  absadomnent  to  the  reapeotiTe  nnderwriterB, — Tonr 
obodient  servants,  Babiho  Bbothbbs  A  Co. 

In  answer  to  the  last-mentioned  letter  the 
plaintiff,  on  the  25th  Jan.  1870,  wrote  as  follows : 

Gentlemen, — I  am  thia  morning  in  receipt  of  your  letter 
of  ^esterday'a  date  aa  to  the  ioBoranoe  on  the  Knightt- 
bndge,  I  reply,  I  beg  to  xmeat  n^  zeqassfe  for  tha  poU- 
alas,  and  <^bt  to  pay  yon  the  pnmianui  in  zsspsol  cf 
tbsm.  .  .  . 

The  plaintiffs  did  not  nve  np  polioies,  bat 
themsenres  coUeoted  the  mstinnoe  numqys  and 
charged  their  nsnal  commission  for  so  doing. 

On  the  loth  Feb.  1876,  the  plaintiffs  took  oat  a 
sammons,  now  adjourned  into  court,  to  the  effect  (1) 
that  in  taking  the  acconnts  directed  by  the  decree 
the  plaintiffs  might  be  allowed  the  full  amounts 
debited  to  the  defendant  in  the  aocoants  they  had 
brought  in  for  insurances  on  the  defendants'  ships, 
or  their  freights,  or  ship's  stores,  or  disbursements, 
without  giving  credit  to  tbe  defendant  for  the 
discount  received  by  or  allowed  to  them  by  under- 
wrii)ers  in  respect  of  snchinsurancesas  churned  by 
the  defendant. 

(2.)  That  tbe  plaintiffs  might  be  allowed  to 
retain  as  their  own  moneys  the  sam  of  525L,  being 
the  difference  between  the  sum  of  21,0002.  (the 
sum  for  nhich  the  ship,  the  KniglUiiridget  was 
insured  by  the  plsintiffs),  and  the  sum  of  20,4752. 
<the  sam  for  which  credit  ww  given  hj  the  plain- 
tiffs, as  mentioned  in  their  ouum  for  the  total 
loss  of  the  same  ship),  wb.ch  sum  of  525Z.  was 
claimed  and  retained  by  them  as  Uieir  commission 
(at  the  rate  of  21 10s.  per  1001.)  for  collecting  the 


moneys  payable  for  such  loss,  and  that  the  de- 
fenduit  might  be  ordered  to  pay  the  costs  of  the 
sammons. 

Cotton,  Q.O.  and  J.  Kaye,  in  support  of  the  sam- 
mons.— On  the  first  point  they  relied  on  Qrnai 
Western  Insurance  Oompamvy.  Cwdi^  (30  h.  T. 
Bep.  N.  S.  661  j  L.  Bap.  9  Oh.  App.  625).  Thcgr 
also  cited 

Powir  T.  BaicW,  10  B.  A  C.  829. 
On  the  second  point,  they  contended  that  as  the 
insurance  had  been  effected  by  the  plaintiffs,  not 
at  the  re(^uest  ctf  tbe  defendant,  but  on  their  own 
responsibility  and  irith  a  view  to  protect  their  own 
intf^ests,  they  were  entitled  to  collect^  the  in- 
Borance  money  and  charge  their  commission. 

Eay,  Q-0.  and  Ccddecott,  for  the  defendant. — 
Great  Western  Insurance  Company  v.  Cunliffe 
[sup.)  does  not  apply  to  this  case  at  alL  The 
distinction  is,  that  the  defendant  in  that  case  was 
employed  as  an  insurance  broker  and  nothing  else  ; 
here  the  plsintiffs  are  general  agents  as  merchants 
and  not  simply  insurance  brokers.  Th^  ara 
general  agents  on  terms  of  spedal  remaneration, 
which  does  not  indade  the  right  to  charae  speenallr 
as  insnrance  brokers.  Any  profit,  therefore,  whkft 
they  made  over  and  above  thdr  commission  M 
agents  they  mast  account  for  to  their  principal : 

Tumbull  V.  Oaritn.  20  L.  T.  Bep.  N.  8.  818 1  88 
L.  J.  331,  Ch.  i 

Queen  of  BpawiT.  Parr,  ZL  L.  T.  Km. N. 8.555;  89 
L.  J.  78,  Ch. ; 

WiiHam*  v.  8t«vm»,  L.  Bep.  1  P.  C.  R52. 
As  to  the  second  point.  The  plaintiffs  had  no 
interest  in  the  ship  and  no  claim  whatever  on  tho 
policies  except  for  the  premiums  th^  had  paid, 
and  these  the  defendant  offered  to  repay  tnem. 
Neither  was  the  defendant  bound  to  the  plaintiffs 
to  employ  them  as  his  ^ents  in  any  special 
manner.  When,  therefore,  he  demanded  the 
policies  on  the  Kuightshridge,  there  was  a  revoca- 
tion of  their  authority  as  agents  in  this  particular 
transaction,  whioh  in  point  of  law  ^ey  could  not 
resist.  Therefore,  as  tney  refused  to  comply  with 
his  demand,  and  insisted  on  collecting  the  policy 
mon^B  themselves,  they  are  not  entittod  to  cmarga 
him  with  the  usual  oommission. 
Cotton,  Q.C.,  ia  reply. 

The  Vice-Ghahcbilob.— Upon  the  firrt  poinfe 

the  case  is  conclusivd.y  covered  by  file  decision  in 
Qreai  Western  Insurance  Company  ▼.  Cunl^e 
{sup.),  which  makes  it  impossible  for  me  to  adhere 
to  any  opinion  adverse  to  that  decision.  Lord 
Justice  James  there  says  (p.  537) :  "  Whether  you 
call  him  a  broker  or  no^  the  person  who  ia  the 
agent  for  tho  merchant  or  anybody  else,  by  a  irell 
established  practice  obtains  the  insurances,  and 
receives  a  discount  of  5  per  cent.,  which  he  pnts 
into  his  own  pocket.  He  is  paid  by  the  underwriter 
instead  of  by  bis  principal.  And  then,  by  a  prac- 
tice quite  as  well  known,  recognised  by  everybody 
connected  with  the  business,  recognised  by  tbe 
courts  of  law  of  this  country,  referred  to  over  and 
over  aguD,  there  is  another  thing — there  ia  a  gnf 
tui^  which  the  broker  receives  upon  the  aetUe* 
ment  of  the  accoants,  being  12  per  cant,  upon  the 
balanoe,  if  the  balance  shoald  happen  to  be  a 
favourable  one,  that  is,  if  the  underwriter  finds  it 
to  be  a  profitable  acooant  he  gives  12  per  cent, 
upon  it  to  tbe  broker  who  brought  the  business  to 
him.  It  is  not,  as  I  gather,  upon  the  particahw 
transaction,  bat  it  is  apoa  the  whole  result  of 
transaotiona  whioh  the  Drokw/basjnixodiioed  to 
Digitized  by 
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tbe  pBiiioQlar  underwriter,  and  is  calonlated  upon 
lUl  the  bnsineea  during  tbe  whole  year.  That  is 
the  eBtabliahed  remuneration  which  a  broker  re- 
oeives  for  effecting  that  basiness,  and  in  my  opi- 
nion that  is  as  right  a  thing  as  the  5  per  cent." 
Then  the  evidence  of  the  plaintiffs,  although  it 
doea  not  conclDSively  establish  the  eastern  for 
'Which  they  contend,  yet  it  proves  the  system  on 
which  they  carried  on  their  bnsineea.  X  cannot, 
therefore,  in  the  face  of  that  evidanoe  and  l^e 
decnsion  in  Oreat  Wettam  Ituwranee  Oompanu/  t. 
C^mK^fl,  come  to  any  other  oonotnsion  than  that 
tbe  pHuntifb  are  entitled  to  disoonnt  which 
they  daim.  Ab  to  the  second  pcnnt.  Uiat  also,  in 
my  oomion,  is  abandantly  clear.  I  qaite  agree 
tut  toe  plahitiffB  were  general  agents  of  the  defen- 
dant, and  that  nnlesa  their  anthori^  was  revoked 
tbey  were  entitled  to  carry  on  the  tnuuaotion  to  a 
conctasion.  Tbe  defendant,  howoTer,  was  not 
bonnd  to  them  by  any  special  agreement,  and  fat^ 
was  therefore  entitled  to  revoke  their  authority  in 
whole  or  in  part.  True,  they  might  have  reftised 
to  oontinne  to  act  as  bis  agents  altc^etfaer  when  he 
demanded  back  the  policies,  anless  he  permitted 
iheem.  to  collect  tbe  inaorance  money.  Tbey  did 
not  do  this,  however,  bat  insisted  in  collecting  the 
money,  and  pcud  themselves  a  commission.  In  my 
opinion  that  was  an  nnreasouable  and  unlawful 
cuim  on  ttwir  part.  In  my  opinion,  the  defen- 
cbnt  had  a  right  to  say,  *'  axm't  yon  leoeiTe  that 
inmnnoe  mcmey ;  I  am  ready  to  reonva  it  myself." 
Ttev  choose,  however,  to  go  on  and  collect  it  per- 
force, but  that  did  not  give  them  the  right  to  re- 
ceive that  which  the  defendant  wbnid  have  received 
himaelf.  The  defendant,  therefore,  is  risfat  on  the 
aeoond  point  and  wrong  on  the  first.  Imake  no 
order  as  to  coats. 

Solicitors  for  plaintiffs,  ]^arhhy,  Tarry,  and 
Stevjort. 

Solicitors  for  defendants,  fiftum,  Crtuiman,  and 


Thuraday,  May  4. 

(BefwB  Tioe-Chancellor  Bacox.) 

Kaxt-t-olo  and  Blaina  Ibonwobiu  Ooktast 
(LniiTEJ))  V.  Tumnr.  (a) 

Company — Mortgage — Equity  of  mortgagor  io  set 
atide — Transferee  of,  for  vMue  and  without  notice 
— Equity  oj  transferee  as  against  mortgagor. 

Altkoi*gh  ike  transferee  of  a  mortgage,  wilMntt  (he 
mortgagor' B  concurretue,  takes  it  snhjed  to  the 
equitiea  affecting  the  aecotmt  heticeen  the  morf- 
gagcr  and  mortgagee,  and  can  ^laim  on  his 
eeeurity  no  more  man  is  justly  due  from  the 
mortgagor;  yet,  if  the  transfer  be  for  value  and 
tnthout  notice  of  equitable  grounds  which  render 
Ute  seeurity  impeachable  by  the  mortgagor  as 
againii  the  mortgagee,  then,  as  hetweeti  tJie  mort- 
gagor and  i/raauferee,  the  latter  has  the  better 
e^uUyt  and  is  entitled  io  what  is  due  to  kirn  on 
h%*  security, 

HOTION. 

In  Jnly  1869,  James  Carlton  sold  certain  coal 
and  ironworks,  situate  at  Blaina,  in  the  county  of 
Mimmonth,  tor  132,0O0Z.,  to  the  Blaina  Coal  and 
Iron  Company  (Limited),  which  was  promoted  and 
formed  by  himself,  and  of  which  he  was  a  director. 
4O,00CZ.,  put  of  the  said  pnrchase-money  of 

(•)  B«pertad  1v  B.  L,  Faiint  Ssq..  BmMw-stXaw, 


132,0002.,  was  at  the  request  of  the  company  le^ 
on  mortgage  of  the  Blaina  property,  at  5  per  cent, 
interest,  and  accordingly  the  company  executed  a 
mortgage  for  that  amount  to  James  Carlton. 

The  Blaina  property  adjoined  extensive  iran- 
works,  which  belonged  to  and  were  worked  by  a 
firm  of  J.  and  C.  Bailey,  and  were  known  as  the 
Kant'y-glo  and  Beaufort  Ironworks. 

In  July  1871,  the  plaintiff  company  was  duly 
inomrorated  and  registered,  witn  a  capital  of 
750,0002..  divided  into  7500  shares  of  1001.  each, 
and  was  established  with  the  olgeot  of  oarryiug 
into  effect  the  two  agreements  following : 

(a)  An  ■greomeat,  dated  tbe  82iid  Jnlr  1871,  nude 
beiween  John  BiohardBon  and  Junos  C&rlton  of  tlw  one 
put,  ai>dG«or{r«  Henrj  D«ao  ot  the  other  part,  for  the 
pnroluHW  of  toe  Nut-y-glo  and  Beaufort  Ironvco'ks  aud 
pnmrty  eiKueoted  thtrawlth. 

(b)  An  agTMBien^  dated  Hn  SSad  Jvlf  1871,  amda 
between  the  Blaina  Iron  and  Ooal  Company  (Limited)  of 
the  one  part,  end  tbe  said  G«otge  Henry  2>tan  <rf  the 
other  part,  for  the  porohaee  of  the  Blaina  Irtaiworki. 

The  said  agreements  provided  that  430,000/. 
should  be  the  porohase-money  for  tbe  Nant-y-glo 
and  Beaufort  property,  and  220,0001.  should  be  the 
purchase-money  for  the  Blaii^  property.  The 
mortgage  of  40,0001.  formed  part  of  the  considera- 
tion agreed  to  be  paid  by  the  plaintiff  company  to 
to  the  Blaina  Company  for  their  proper^,  that  is 
to  say,  theplaintiir  company  porchased  the  Blaina 
property  sainect  to  the  mortgage,  and  took  npon 
themselves  the  liability  of  disohiwging  tbe  same. 

In  Nov.  1872.  the  oriffinal  morteue  of  40,0007., 
which  waa  under  the  sew  at  tiia  ^una  Company, 
was  exchanged  for  one  onder  the  seal  of  the  plain- 
tiff company.  This  substitated  mor^aoe  bora 
date  tbe  16Ui  Kov.  1872,  and  was  exeonted  by  the 
plaintiff  company  in  satisfiEtction  of  tiie  original 
mortgage,  hat  it  was  for  the  same  amonnt  and 
npon  the  same  propertv  and  for  securing  the  same 
original  debt,  namely,  the 40,0002.  unpaid  purobase- 
money  on  the  or^pniU  sale  by  Carlton  to  the 
Blaina  Company. 

In  Oct.  1874,  a  suit  of  TJie  Nant-y-glo  and 
Blaina  Ironworks  Company  (Limited)  v.  Carlton 
was  instituted  by  the  plnintiff  company  against 
James  Carlton,  Albert  Grant,  and  others,  the  bill 
in  which  all^[ed  that  in  1870,  the  defendants. 
Carlton  and  Grant,  entered  into  arrancMments  for 
promoting  and  brinffing  out  theplaindmoompany. 
which  they  oltimat^y  did ;  that  at  tiie  time  these 
transactions  were  on  toot,  Gariton  was  n  direotor 
and  the  vioe-diairman  of  the  Blidna  Company,  uid 
tiiat  he  and  Grant  were  at  the  same  time  agents 
and  promoters  of  the  plaintiff  company;  that 
Carlton  and  Grant,  on  the  occasion  of  Uia  sales  ol 
the  Blaina  works  and  the  Nant-y-glo  and  Beaufort 
works  to  the  plaintiff  company,  severally  received 
and  retained  out  of  the  purchase-moneys  large 
anms  by  way  of  commission  and  otherwise,  which 
they  pat  into  their  own  pockets;  and  the  bill 

grayed  for  a  declaration  that  the  defendants, 
arlton  and  Grant,  were  trustees,  agmts,  and 
pranoters  of  the  plaintiff  company  in  carrying 
oat  the  sales,  and,  as  such,  mignt  be  ordered  to 
accoant  for  uid  make  good  to  tbe  phuntiff  com- 
pany all  soeh  sums  as  they  had  so  improperly 
received  and  retained. 

The  defendants  pot  in  their  answers  in  due 
coarse,  and  the  suit  was  still  pending. 

On  the  8th  April  1875,  Carlton  transferred  bis 
40,0001.  mortgage  to  F.  Tamptiu  as  security  for 
sums  to  the  amount  of  20.0001.,  for  which  Tanuiin 
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became  liable  for  Carlton  in  respect  of  oommeroial 
transaotions  in  no  way  oonneot&d  with  the  eabject- 
matter  of  the  Bait  (A  Nani^-glo  and  Blaina,  ^c, 
C(ynvpaMy  t.  OarUon. 

On  the  Idth  April  the  plaintiff  company  reoeiTed 
notice  of  the  transfer  fromTamplin. 

On  the  Ist  Jane  Tamplin  served  the  plaintiff 
oompanj  with  the  aiaal  notice  rec^niring  payment 
of  the  mortgage  mon^s  within  six  months,  and 
that  in  default  of  payment  he  should  prooeed  to 
exenase  his  powers  cc  sale. 

On  the  2nd  Sept-  the  plaintiff  oompany  reoeiTed 
from  Carlton  %  letter  of  acoonnt,  sent  with  Tamp- 
liii's  oonsent,  dennnding  payment  of  the  interest 
doe  on  the  mortgage  down  to  the  28tiii  Aug.  1875/ 
which  after  some  demor  was  paid. 
^  On  the  25th  Nor.,  a  Tew  days  before  the  expira- 
tion of  the  six  months'  notioe.  the  plaintiff  company 
oommenced  this  action  against  Tamplin  and 
-Oarlton,  the  writ  of  snmmons  being  endorsed  with 
-a  claim  that  the  indenture  of  mortage  of  the  16th 
Not.  1872,  might  be  set  aside,  and  an  iiijunotion 
granted  to  restrain  the  defendants,  or  either  of 
them,  their  or  either  of  their  agents,  from  selling 
the  hereditaments  comprised  in  the  mortgage,  or 
any  part  thereof,  or  taking  any  proceedings  what- 
ever under  the  mortgage  for  compelling  payment 
of  the  som  thereby  seoored,  or  any  part  thereof. 

The  f^aintiff  oompany  now  moved  for  an  in- 
clination in  the  terms  of  the  endorsement  on  the 
writ. 

The  defbndant  ^Dunplin  filed  an  affidavit  deny- 
ing all  knowledge  or  complicity  in  the  trauaotions 
T^rnd  to  in  the  suit  otNant-y-gU  amd  IRei^ia, 
^c.  Company  T.  OarUon,  and  insisting  that  he  was 
a  parohaaer  for  value  without  notice. 

Kay,  Q.C.  and  JE.  8.  Ford,  in  support  of  the 
motion. — We  contend  that  it  is  clear  upon  the 
docnmentary  evidence,  which  is  not  disputed,  that 
on  the  sale  by  the  Blaina  Company,  of  which 
Carlton  was  chairman,  of  its  property  to  the 
plaintiff  compaoy,  he  and  Grant  made  a  profit  of 
■^,0001.,  and  on  the  sale  of  the  Nant-y-glo  and 
Beaufort  works  they  made  250,0001.  They  oould 
not  retain  one  shilling  of  these  profits,  bet  every 
shilling  of  it  beltmged  to  the  plaintiff  oompany,  of 
which  thej  were  the  promoters.  ForUi^,  the 
.^reemente  nnder  which  these  gains  were  effected 
were  not  noticed  in  the  prospectus  of  the  plaintiff 
company  which  was  issued  by  them.  Hieauppree- 
sion  of  these  Sffreements,  therefore,  was  a  fraud  on 
the  part  of  Carlton,  and  heis  bound  to  acoonnt  and 
is  personally  liable  for  all  the  sums  he  put  into  his 
pocket :  {Gooer's  ease,  33  L.  T.  Bep.  N.  S.  619 ; 
L.  Bep.  1  Ch.  Div.  182).  Next,  the  mortcnge  in 
question  was  part  of  the  consideration  lor  the 
Blaina  property,  and  Carlton,  therefore,  can  make 
no  claim  under  it  while  this  counter  daim  exists 
agunst  him,  and  until  he  can  satisfy  the  court 
that  he  is  not  amenable  for  all  the  sums  he  has 
retained.  We  further  contend  that  when  the 
accounts  between  the  plaintiff  oompany  and  Carlton 
are  taken,  a  large  sum  will  be  found  due  from  Mm  -, 
an^  as  his  transferee  takes  subject  to  all  the 
equities  existing  between  the  mortgagor  and 
morliaffee,  the  cwfendant  Gteuplin  is  oonseqnently 
in  no  better  position : 

NorHah  v.  MarthaU,  5  Had.  475 ; 

MattheWMT.  WaUwyn,  4  Ym.  118 ; 

WiaUmu  V.  SonvU.  4  Ves.  SSb ; 

CtumbmT.  QoUtHtin,  9  Tea.  UU  ; 

Judd  T.  Qrvtn,  83  L.  T.  Bep.  N.S.  W7:  45 L.  J. 
10S|  Cbi 


Lastly,  we  submit  that  on  the  evidenoe  the  trans- 
fer ^ras  not  made  bond  fide,  but  simply  with  the 
object  of  harassing  the  plaintiffs,  and  uiat  Tamplin 
took  with  notice  of  the  suit  pending  i^ainst  Carlton. 
We,  however,  offer  to  pay  the  amount  due  to 
Tamplin  into  court,  to  abide  the  result  of  the 
action,  and  ask  the  court  to  maintain  the  atatw 
quo,  and  to  restrain  any  sale  nnder  the  powers  of 
the  mort^aoe  until  the  hearing. 

Sir  H.  M.  Jaekaon,  Q.C.  and  NortK  for  the 
defendant  Tamplin. — ^We  decline  the  offer  to  pay 
the  amount  due  to  Tamplin  into  court,  and  we 
o(mtend  that  no  case  has  been  madeout  tovrerent 
him  from  exMtiising  his  strict  rights  nnoer  tha 
mortgage.  He  has  to  meet  liabihties  to  the  ex- 
tent of  20,000{.  on  bills  which  he  has  aooepted  for 
Oarlton,  and  which  become  due  in  a  fortnight.  To 
keep  this  sum  in  medio,  therefore,  may  result  in 
bis  ruin,  which  the  court  will  not  do,  espenaUy 
when  he  is  a  bond  fida  assignee  for  value  without 
notice :  {Qunn  t.  Bolclcov},  Yaughan,  and  Co., 
32  L.T.Bep.  N.  S.  761;  L.  Bap.  10  Ch.  498.) 
Assuming  that  the  plaintiff  has  a  perfectly  good 
case  against  Carlton  that  is  no  answer  to  lim- 
plin's  dsim,  and  th^  cannot  set  aside  the  mor^- 
ga^e  wi^ont  satisfying  his  rights  under  the 
assignment : 

JuddT.  0nm  (stfp.)  J 

LordAWxmm^r.Trte,  7  0.  ft  F.  4S6, 463L 
The  plaintiffs,  in  rader  to  soeoaed,  must  showtbat 
Tamplin  took  the  transfer  with  actual  de  faefo 
notice  of  all  the  transactions  referred  to  in  the 
bill  in  Nant-y-gh,  ^c,  Compa/ay  t.  OarUon,  but  in 
this  they  haTe  failed.  In  fact,  Tamplin  is  no  puiy 
to  that  suit,  whiob,  although  it  states  the  mort- 
gage, in  no  way  impeaches  our  security,  but  only 
asks  for  damages  against  Carlton. 

BwasMton,  Q.C.  and  jS".  A.  Qiffard,  for  Carlton. — 
This  action  has  nothing  to  with  the  proceed- 
ings in  the  suit  of  Ifani-y-glo,  ^c,  v.  OarUon, 
which  have  been  dragged  in  here  simply  by  way  of 
piejodice.  When  that  suit  comes  to  a  bearing  we 
shall  have  a  perfectly  good  answer  on  the  merits. 
The  plaintiffs  have  always  paid  the  interest  on  this 
mortage  and  cannot  now  be  heard  to  impugn  iti 
nor  can  they  set-off  agunst  the  mortgage  debt  an 
unliquidMea  sum  to  be  assessed  by  way  of 
damages,  and  Uiia  only  on  the  assumption  that 
they  will  prove  thnr  case  at  the  hearing. 

Kaiy,  Q.C.,  in  reply. 

The  Yice-Chabcbclob.— The  case  is  one  1^  no 
means  vrithout  di£Bon1ty,  but  ^  importanco  of  it 
is  infinitely  greater  than  any  difficulties  it  may 
present.  The  bill  in  Nanty-y-glo  ^c,  Oompany  v. 
OarUon,  and  the  CTidence  on  this  motion,  diarge 
the  most  improper  dealings  that  can  be  suggested 
with  the  property  of  a  joint  stock  company  against 
not  oidy  the  pluu  enactments  of  tho  law,  but 
against  eTery  principle  of  good  &ith  and  fair 
dealing  between  men.  Whether  that  will  ever  be 
established  or  not  is  a  matter  which  I  cannot  at 
present  even  imagine.  I  am  spaalcing  of  it  onfy 
as  a  charge,  and  I  most  carefully  guard  myself 
against  expressing  any  opinion  as  to  the  merits  of 
the  case  or  as  to  the  possibility  of  establishing 
these  chai^ges.  The  ohurge  is  that  those  gentle- 
men, or  one  of  them  at  least,  who  is  in  a  flduoiaiy 
position  towwda  the  oomputy,  took  advantage  of 
his  positiott  to  put  money  into  his  pocket  which  he 
could  not  honestly  receiTe.  That  is  the  plain 
English  of  the  char^.  If  that  is  established,  then 
nob  only  the  principle  oE  Parfcci^.^^^^Sl 
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L.  T.  Bep.  IS.  S.  739;  L.  Bep.  10  Ch.  Ap.  96).  bat 
the  principle  of  eveigr  case  in  Trhich  peraons  who 
are  m  a  fidnoiaTj  position  have  been  made  to  ac- 
oonnt  in  a  court,  of  equity,  applies  directly,  and 
everr  sMlling  bo  received,  if  it  ware  bo  received, 
the  defendaate  who  are  charged  wonld  be  liable 
for.   Hie  defendant  Carlton,  in  his  affidavit,  jnsti- 
fiee  all  that  he  has  done.   At  the  hearing  of  the 
cause  he  may  saccecd  in  establishing  that  jnstifi- 
oatKm,  and  then  all  that  is  raised  bj  wa/  of  impu- 
tation against  iiim  will  be  Hoattoved  to  fche  winds, 
and  he  will  be  atitled  to  the  relief  whujh  the  oonrt 
g^rea  to  a  man  who  is  unjustly  aaaailed.  The  other 
pait  of  the  case,  that  which  reh^  to  ddEen- 
dant  Tamplin,  is  of  a  totally  different  character. 
Bia  oaae  la,  as  I  understand  it,  this,  that  being  a 
man  engfiged  in  commerce  be  entered  into  certain 
rq^nlar  and  proper  transaotiona  with  Mr.  Carlton, 
in  the  coarse  of  which  he  came  under  liabilities  for 
Mr.  Carlton,  accepted  bills  for  him,  and  is  at  this 
moment  liable,  for  the  pavment  of  those  bills — for 
they  are  cnrrent,  I  think,  and  some  ot  them  fall 
doe  in  a  fortnight — and  he  takes  as  a  security  a 
mortgage  deed,  which  on  the  face  of  it  appears  to 
be  a  perfectly  valid  instrnment.   I  bear  in  mind 
all  that  I  decided  in  Judd  v.  Qreen  (tup.),  and  I 
bear  most  distinctly  in  mind  what  was  decided  by 
the  "BaoBB      Lords  in  Lord  Aldborough  v.  Trye 
In  Judd  T.  Qreen  I  was  satisfied  there 
'Wtte  two  points  to  be  considered.  The  firat  was, 
wbetber  the  plaintifE  had  been  cheated  into  exe- 
cuting a  nor^Mte  deed ;  the  second  was.  what 
right  the  defendants  could  have  to  retain  that 
deed,  or  the  property  secured  by  that  deed,  for 
aome  advances  which  they  had  made.    On  the 
anthoity  of  Lord  Aldboraagh  v.  True,  and  on  the 
plain  podtive  evidence  in  the  case,  I  was  satisfied 
that  the  plaintiff  had  ezdcnted  that  mortgage  in 
order  that  money  might  be  raised  npon  it,  and  it 
came,  therefore,  not  only  within  the  principle  but 
afanoBt  the  letter  of  che  decision  in  Lord  Aldhorongh 
r.  Trye,  that  a  person  who  is  applied  to  to  lend 
money  on  the  security  of  a  deed  which  is  exe- 
ented  for  tiie  purpose  of  raising  money,  cannot  be 
held  to  more  than  (and  undoubtedly  he  is  ao  far 
held)  to  account  for  what  is  due  between  the  bor- 
rawer  and  ihe  lender  npon  the  original  transaction, 
or  the  conuderation,  npon  the  aoooant  beginning 
irith  the  sum  stated  in  the  seoori^  deed,   i  have 
not  the  least  desire  to  withdraw  from  anything  I 
dedded  in  Jvdd  v.  Green,  and  I  shouldbe  sorry  to 
be  under  the  necessity  of  doing  so.   In  this  case  I 
find  that  Mr.  Tamplin  is  very  much  in  the  position 
of  the  defendant,  net  tho  principal  defendant,  bat 
the  other  defendant  who  held  the  security,  in 
Jvdd  T.  Qreen.   They  had  advanced  their  money, 
as  lifr.  Tamplin  had  advanced  bis  money,  on  what 
was  apparently  good  security,  and  were  nnder  no 
obhgatiao  to  inquire  f  arth^  than  to  examine  the 
, seals  and  signatures  to  that  deed.   I  think,  there- 
fore, that  the  relief  which  the  plaintiffs  ask  in  this 
case  can  onfy  be  granted  on  the  terms  of  paying 
to  Mr.  Tamplin  that  money  which  he  says  is  due 
to  htm  on  the  mortgage,  and  which,  for  aught  I 
hwnr,  he  may  have  urgent  necessity  fbr  nsing  to 
enable  him  to  take  up  theae  Inlla  which  he  has 
accepted ;  and  I  cannot  grant  the  order  which  I 
amadced  to  make  <»i  any  other  terms.   That  will 
pat  an  mA  to  the  caae  as  against  him.   With  re- 
jwect  to  Mr.  Carlton,  the  case  is  totally  different. 
The  charae  against  him  is.  that  in  Nov.  1872,  some 
considenAle  time  after  1871,  ivh«i  the  tinnsao- 


tions  were  entered  into,  he  took  from  the  company  - 
a  mortgage  for  40,0002.,  the  mort^a^  in  question, 
having  at  that  time,  if  the  pli^ntiff's  charge  is 
true,  more  than  60,0002.  of  the  moneys  of  tiie 
company  in  bis  pocket.  Upon  a  suit  in  whioh  the 
validity  of  that  mortgf^e.  as  regards  Mr.  Carlton, 
is  called  in  qaestion,  without  any  taking  of  ac- 
counts, without  any  setoff,  withoat  any  set-off  of 
unliquidated  damages  against  moneys  which  are 
secured  by  an  instrument  imder  seal,  the  plaintiffs, 
if  they  succeeded,  would  nnqnestiouabiy  be  en- 
titled to  have  that  treated  as  a  nnllity.  The  only 
order,  therefore,  whiidi  I  make  now,  and  I  am  very 
aorry  to  hare  to  deal  partaally  w^  so  serious  a 
oaae  aa  this,  will  be  that  onpaymentof tbe20,000Z. 
due  to  Mr.  TampUn.  he  and  Mr.  Carlton  will  he- 
restrained  from  proceeding  to  aeroiae  the  powera- 
which  are  contained  in  that  mortgage  deed.  That 
is  the  only  order  I  make,  and  it  is  made  without 
tnrejndice  to  any  questions  whatever  between  tho 
parties.  The  costs  of  all  parties  will  be  costs  in^ 
the  canse. 

Solicitora  for  plaintiffs,  Shaio  and  TremeUeth 
Solicitor  fbr  Tamplin,  W.  W.  TTynne. 
Solicitor  for  Carlton,  Phelpe  and  Sidgwick. 


COMMON  PLEAS  DIVISIOIT, 

LOBD  TT*irMim  o.  FlJaHT.(a) 

^loading — Order  XIV.  r.  4i — Landlord  and  tenant 
— Signing  judffment^Auignee  of  lease. 

A  tUUment  of  dairni  alleged  that  ike  j^lainti^  wa$ 
owner  in  tee  »mpZe  of  eertain  premteea  whieh  he 
Jtadoniho  iOlh  Bast.  1859  leand  to  ons  M.  for 
31  yeeere  from  the  then  next  25lh  Dee.,  ai  a  yearly^ 
rent  of  1051.,  payable  qaarterhj.  The  elatement 
then  Set  forth  the  covenants  in  the  lease,  to  pay- 
rent,  repair,  ^c,  and  the  conditions  for  re-entry 
for  hreaches  of  the  caoenants  ;  and  aUeged  thai  in 
the  year  1870  the  defendant  took  posseesion  of, 
otmL  since  had  occupied  the  premises,  and  that,  at 
some  time  swhsequent  to  1870  he  had  heoome 
assignee  of  the  lease,  and  that  lie  had  from  1870  ■ 
tm  March  1874,  paid  to  the  plaintiff  the  rent  in 
accordance  vsith  the  terms  of  the  lease.  Then 
hreaches  by  the  defendant  of  the  various  covenants 
were  alleged,  and  the  plaintiff  claimed  (1)  Posses- 
sion of  the  premises ;  (2)  1&7J.  IQe.for  arrears  of 
rent  to  ihtWth  Sept.  VN&iOrforwseandoeewpar 
tion ;  (3)  600Z.  damages  for  breaches  qf  eooenant^ 
(4)  Mesne  ^ofits  from  the  29th  Sept.  1875  to  date 
of  recovery  of  potsesaion. 
The  defendant,  in  his  statement  cf  defence,  deniedthat 
he  was  assignee  of  the  lease,  or  that  he  had  been 
0tn%  of  breaches  of  covenant,  but  adm.itted  that  the 
lease  had  beenaooided,  and  that  the  plaintiff  was 
entitled  to  possession ;  he  aSso  therein  admitted 
that  he  was  in  possession  tvp  to  the  20fh  Sept. 
1875,  biU  allegedthat  he  then  ceased  to  be  in  pos- 
session.  He  hrougki  imio  eowrt  251.  to  answer 
daim  (4). 

The  court  {Brett,  Archibald,  and  Lvndley,  JJ.)  held 
that,  upon  the  pluadinysitha  plaintiff" toas  entitled 
under  Order  XIV.,  r.  4,  to  sign  judgment  at 
once  for  1571.  lOe.,  the  rent  to  the  29th  Sept.  1875. 

Under  the  present  system  of  pleading,  the  facts  must 
be  stated,  and  then  it  is  the  duty  of  the  court  to 
dsoida  «pm  what  is  ike  legal  resvU  of  <Ae  fade 


(a)  BqoeMI  br  Ctul  Dodb, 
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wtated;  whenas  Vie  former  syriem  requited  ihe  1 

parties  to  get  forth  the  legal  result  of  the  fade,  [ 

and  not  tlie  facta  ilimnselves. 
If,  o)i  the  facte,  it  ia  clear  that  a  certain  nan  mual, 

in  any  viea,  be  recovered  by  a  plaintiff,  he  may 

sign  judgment  ai  once  for  such  aunt, 
Tm  statement  of  claim  was  as  foUowB  : 

1.  The  plaintiff  is  the  owner  in  fee  aimple  and 
lessor  of  certain  premises  in  St  Giles-in-the* 
Fields,  being  the  premises  demised  in  the  lease 
hareinafter  mentioned. 

2.  Bj  indentare  dated  the  26tih  Sept.  1850  (the 
phuntiff  (then  Sir  John  Sanmer)  demised  to 
IWick  Man  for  the  term  irf  31  years,  from  the 
25th  December  then  next  ensuing,  the  fbUowing 
premises.  (Then  fallowed  a  dewription  of  the 
pramises.) 

3.  The  rent  reserved  was  106Z.,  payBlde  on  tibe 
usual  quarter  days. 

4.  The  said  lease  contained  among  others  the 
following  covenants  material  to  this  case : 

(a)  A  oovenant  by  the  lessee  to  pay  the  rent  at 
the  proper  time. 

(i)  A  covenant  by  tJie  lessee  that  he  the  said 
lessee  would  from  time  to  time  pay,  or  cause  to  be 
paid,  all  crata,  charges,  and  ezpenses  in  respect  of 
the  said  premises  for  all  sewera  and  drains,  and  all 
other  WOKS  ezeented  onder  or  hy  virtue  of  any 
order  or  orders  of  the  District  ^ard  of  Works, 
or  other  body  having  local  authority,  and  all  taxes, 
ohaiges,  rates,  assessments,  and  impositions  what- 
soever, which,  during  the  term  thereby  ^pmted, 
should  be  taxed,  charged,  assessed,  or  impowd 
apon  the  premises  thn^y  granted,  or  upon  any 
person  or  persona  in  respect  thereof;  and  also 
wonld,  so  far  as  the  said  premises,  or  any  of  them, 
or  any  part  thereof,  should  or  might  be 
subject  to  tho  operation  of  The  Metropolis 
Loral  Management  Act,  The  Common  Lodg- 
ing Houses  Act,  The  Nuisances  Bemoral 
and  Diseases  Prevention  Act,  or  the  bye* 
laws  of  the  Board  of  Works  for  the  diBtrict  in 
which  the  said  premises,  or  any  of  them,  are 
sitnate,  conduct  and  maintain  the  same  in  all 
respects  in  conformity  with  the  proviaions  of  the 
said  Acts  and  bye-laws,  and  at  all  times  keep  the 
said  premises  in  »  oloanly  and  wholesome  state 
and  condition,  and  cause  the  same  and  every  of 
them  to  bo  well  supplied  with  pure  watw  during 
the  sud  term ;  and  from  all  such  taxes,  charges, 
and  assessments,  impositions,  duties,  uid  liabili- 
ties, should  and  would  save  harmless,  and  keep 
indemnified  and  exempted,  the  plaintiff,  his  heirs 
and  assigns ;  and  also  should  and  would  during  the 
term  thereby  granted  keep  open  and  use  the  said 
tavern  ,  .  .  for  a  tavern  .  .  ■ ;  and  also  that  he, 
the  said  lessee,  his  executors,  <bc.,  wonld  from  time 
to  time,  and  at  all  times  during  the  continuance 
of  Uie  term  thereby  granted,  when,  where,  and  as 
often  as  need  or  occasion  should  be  or  require,  at 
his  and  their  own  proper  costs  and  charges,  well 
and  substantially  repair,  Ac.,  and  would  at  the 
cud  or  other  sooner  determination  of  the  said 
term,  Ssc,  yield  up  to  the  plaintiff,  his  heirs  and 
assigns,  &c 

(e)  Aoovenant  to  repair  and  amend  within tiiree 
months  after  notice. 

5.  The  said  indenture  contained  the  foUowing 
condition  for  re-entry :  (It  was  in  the  usual  form, 
and  inovided  for  re-entry  for  non-payment  of  rent 
for  twenty-one  dayg,  and  for  re-entry  for  breach  of 
any  of  the  coveoants.) 


6.  In  or  aboot  the  year  1870  the  defendant  took 
possession  of,  and,  save  as  hereinafter  mentioned, 
has  since  occupied  the  premises.  At  some  time 
between  that  date  and  the  grievances  hereinafter 
mentioned,  the  said  indenture  and  term  ther^T 
created  was  assigned  to  and  vested  in  him,  and 
the  defendant  from  1870  till  March  1874  paid  rent 
to  the  plaintiff  according  to  tho  terms  of  the 
lease. 

7.  The  defendant  has  been  guilty  of  the  follow- 
ing breaches  of  covenant : 

8.  Since  the  25th  March  1874,  no  rent  has  been 
paid  by  tho  defendant  or  any  other  person,  and 
the  rent  fVom  that  date  is  still  due  and  unpaid. 

9.  The  said  tenements,  so  far  as  they  have  been 
subject  to  the  operation  of  the  Metropolis  Local 
Management  Act,  the  Common  Lodging^Hoiue 
Ad, the  Nuisances  BemoviJ  and  Diseasesfreven- 
tion  Act,  and  tha  bye-laws  of  the  Board  of  Worin 
for  the  distriet  in  which  the  premises  are  sitnatey 
have  not  been  maintained  and  conducted,  nor  ten 
thev  now  maiutainedand  cotiducbedin  conformity 
wim  the  provisions  of  the  sud  Acts  of  Parliament 
or  the  said  t^e-laws ;  and  the  notices  and  proceed* 
ings  have  been  given  and  taken  which  are  herein- 
after mentioned  Nor  have  the  premises  been 
kept  at  any  time,  nor  are  they  now  in  a  cleanly 
aiM  wholesome  state,  &o. 

10.  The  plaintiff  has  not  been  kept  harmless  or 
indemnified  from  costs,  charges,  and  expenses,  in 
respect  of  the  said  premises  For  s'^wers  and  drains 
and  other  works  executed  under  and  by  virtue  of 
the  orders  of  the  District  Board  of  Works. 

11.  (Statement  of  breaches  of  covenant  to  repair 
and  keep  in  repair.) 

12.  (Statement  of  breaches  of  covenant  to  repair 
on  notice,  and  averment  of  notice.) 

13.  In  the  year  1874  the  said  premises  were, 
reason  of  the  non-observanoe  by  the  defendant  as 
aforesaid  of  the  above  rented  oovenanti^  in  sndk 
a  condition  as  to  be  nnfic  for  haman  habitatiaa. 
The  District  Board  of  Works  served  on  the  plain- 
tiff notices  requiring  the  demolition  of  part  of  the 
premises,  and  the  repairs  therein  mentioned  to  the 
remainder.  The  plaintiff  thereupon  sent  to  the 
defendant  a  notice  to  repur,  with  a  specification 
of  works  to  be  done,  and  also  copies  of  the  notices 
served  on  the  pluntifT  by  the  District  Board  of 
Works.  The  defendant  naa  not  taken  any  steps 
to  have  the  premises  repaired  in  pursuance  of  the 
notice,  nor  to  comply  with  the  order  of  the  Dis- 
trict Board  of  Works. 

14.  The  plaintiff  insists  that  the  lease  has  been 
avoided  for  the  causes  of  forfeiture  aforesaid,  and 
that  tho  plaintiff  is  now  entitled  to  re-enter. 

15.  In  consequence  of  the  defendant's  breaches 
of  covenant  as  to  repair,  the  said  premises  are  not 
now,  nor  can  they  oe,  given  up  to  the  plaintiff 
whole,  &0. 

The  plaintiff  claims,  fiirst,  possession  of  the  said 
premises;  secondly,  157Z.  lOt.  for  srrean  of  not 
to  the  29Ui  Sept.  1875,  or  for  use  end  oooopstiott 
of  the  premises;  thirdly,  6001.  damages  for  tin 
defendanffs  breaohes  of  oovenanb  above  set  forth; 
fonrthly,  mesne  profits  from  the  29th  Sapt  1875. 
down  to  the  date  of  the  plaintiff's  recovering 
possession. 

The  statement  of  defence  was  as  follows  : 

1.  The  defendant  denies  that  the  sud  indenture 
and  the  term  thereby  created  ever  were  VBignod 

to  or  Tested  in  him.  H  t^r\rf]o 
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2.  The  defendant  denies  that  he  ham  been  g^trf 
of  any  hreaofa  of  oovenant. 

3.  The  defendant  denies  that  any  seirers,  drains, 
or  other  works  were  executed  under  the  ordera  of 
the  District  Board  <rf  Woikaj  save  as  mentioned 
in  paragraph  4. 

4.  The  works  execnted  under  the  ordera  of  the 
District  Board  of  Works  were  execated  in  pnr- 
snanoe  of  notices  dated  the  3Ut  Aug.  1875,  and 
orders  of  about  the  same  date  made  and  given 
nndar  the  Artisans  and  Labourers  Dweltinirs  Act 
186%  and  at  the  seroral  times  of  making  the  sud 
orders  and  pving  the  said  notioes  twenty-one 
joars  of  the  said  term  did  not  remain  nnexpired. 

5.  The  defendant  admits  that  the  lease  has  been 
STCuded.  and  that  the  plaintiff  is  entitied  to  re- 
enter. The  defendant  d^ies  that  he  was  in  posses- 
sion on  the  29th  Sept.  1875.  He  oeaMd  to  have 
possession  on  the  20th  Sept.  1875. 

6.  The  defendant  brings  into  court  25Z.,  and  says 
that  the  said  sum  is  enough  to  satisfy  the  plam- 
tiff*B  claim  in  respect  of  mt'sne  proSts. 

On  the  26th  Jan.  1876,  Archibald,  J.,  in  Cham- 
bers, gave  to  the  plaintiff  leave,  under  Order  XIY., 
rule  4,  to  sign  judgment  for  1571.  10s.  aiTears  of 
rent  to  the  29th  Sept.  1875. 

Beashy,  for  the  defendant,  moved  to  rescind 
this  order  of  Archibald,  J. — The  plaintiff  is  claim- 
ing, as  the  lessor,  upon  a  lease  with  which  the 
daendant  has,  as  be  states  in  his  defence  no  con- 
neotion  whatew.  There  is  no  privity  between 
him  and  the  phuntiff,  if  his  pleadmg  is  trne,  and 
itia  on  the  pteodings  that  this  qnestion  must  be 
oonsidered,  as  the  case  made  out  for  the  pkuntiff 
is,  that  the  defendfuit  has  admitted  on  the  plead- 
ings his  liability  to  the  extent  of  157t.  lOs. 
f&BTT.  J.— Your  client  does  not  deny  that  he  was 
m  possession,  and  that  he  paid  rent  to  the  plain- 
tiff.] That  is  not  evidence  that  he  was  assignee 
of  the  lease,  and  he  distinctly  avers  that  he  is  not. 
The  1571.  10«.  cannot  be  claimed  as  for  use  and 
occupation,  first,  because  there  is  no  averment 
that  defendant  occupied  with  the  permission  of  the 
plaintiff;  and  next,  because  if  the  lease  is  ont- 
Btuiding,  use  and  occupation  will  not  lie  {Chureh- 
ward  V.  Ford,  2  H.  A  446;  26  L.  J.  354,  Ex.) 
In  that  ease  copyhold  lands  were  devised  to  the 
pluntiffs  in  trust  for  F.  tw  life,  bat  the  plaintiffB 
never  were  admitted  to  the  ooprhold.  At  the 
tame  of  the  death  of  the  testator  tne  lands  were  in 
tibe  possession  ol  the  defendant,  to  whom  F.,  with 
the  assent  of  cite  of  the  ptedntifl^  afterwards  relet 
them  in  her  own  name.  Held,  thitt  use  imd  occu- 
pation would  not  lie,  because  no  contract  ooold  be 
implied,  there  being  an  existing  contract  between 
the  defendant  and  F.,  and  the  occupation  having 
been  by  permission  of  F. 

C.  Bowen,  in  support  of  the  order  of  Archibald, 
J.,  was  not  called  upon. 

BuETT,  J. — This  case  is  one  that  shows  clearly 
some  of  the  advantages  which  have  been  obtained 
by  the  passing  of  the  Judicature  Acts.  Pleading^ 
now  are  no  longer  technical  in  the  sense  that  they 
must  show  mo  precise  legal  form  which  the 
plaintiff's  demand  must  take ;  they  now  show  the 
fkets,  and  then  it  is  for  the  oonrt,  from  the  foots, 
to  decide  upon  the  l^al  result  of  those  ftcts.  In 
this  case  it  is  clear  tiiat  something  is  due  Eeom  the 
defendant  to  the  plaintiff,  though  it  may  not  be 
so  clear  what  is  the  legal  relation  between  tbe 
parties,  or  what  would  have  been  the  exact  form 
of  ploadtng  under  which  the  amount  due  would, 


nnder  the  former  system  of  pleading,  have  been 
recovered.  In  tbe  present  case  it  is  not  denied  by 
the  defendant  that  he  had  possession  of  these 
premises,  and  that  he  paid  rent  for  them  at  ^e 
rate  of  105Z.  a  year  (which  is  the  amount  rraerved 
by  the  lease)  up  to  Lodyday  1874,  and  that  he 
continued  in  posaession  till  September  1875,  bnt 
that  between  Ladyday  1874  and  September  1875 
he  has  pud  no  rent.  Surely  then  Order  XTV*. 
rule  4  is  applicable  to  this  case.  "  If  it  appear 
that  the  defence  set  np  by  the  defendant  applies 
only  to  a  part  of  the  plaintiff's  claim,  or  that  any 
part  of  bis  daim  is  admitted  to  be  due,  the  plain- 
tiff shall  have  judgment  forthwith  for  such  port 
of  his  claim  as  the  defence  does  not  apply  to,  or  as 
M  admitted  to  bedne."  It  isdearthat  payment  is 
due  fbr  the  occupation  of  the  premises  for  the 
period  between  Ladyday  X874  and  September 
1875.  The  defendant  cannot  now  tnra  round  and 
sav  to  tbe  plaintiff,  after  having  paid  htm  rent, 
"  I  am  no  tenant  of  yours."  It  is  not  necessary 
now  to  inquire  into  the  predse  legal  relation  in 
which  tbe  defendant  stands  to  'Uara,  or  to  the 
plaintiff ;  when  the  question  comes  on  for  trial  as 
to  the  want  of  repair,  and  as  to  the  breaches  of 
the  other  covenants  of  the  lease,  it  may  be  neces- 
sary to  do  ao.  It  is  enough  for  us  to  see  that  the 
plamtiff  is  entitled  to  payment  from  the  defen- 
dant for  the  oocnoatioD  daring  tbe  period  in  ^aes- 
tioot  and  seeing,  as  we  do,  that  he  is  so  entitled, 
we  confirm  the  order  of  my  brother  Arohihald. 
Abcuibald  and  Likdlet,  JJ.,  concurred. 

Motion  diamiaud  with  coeU, 
NoTi.— ^lis  jodgment  has  wtoM  been  levened  on  qtpsaL 

Soluntor  for  plaintiff,  ^oZ^  for  Frere,  JWtor» 
and  JI>VeF«. 

Solicitors  for  defendant,  Lewis  bjiA  Sons, 


EXCHEQtJBE  DIVISION. 

Wednesday,  May  24. 
(Before  Bbamwell,  Cleasbt,  and  Huodlesion,  BB.) 
Baub  (Babt.)  v.  Thb  Ykstbt  of  St. 

MAKTLEBQNE.(a) 

Damage  to  private  property  hy  public  worTcs — 
Raising  level  of  ^eets — Ohstrtiiiffn  of  ancient 
lights — Property  injuriously  affected — Claim  to 
compensation  for — 8t.  Maryleoone  {IjOcoJ)  Act* 
(35  Geo.  3,  c.  73,  *.  53 ;  ,57  Geo.  3,  c.  29,  ».  52)— 
Lands  Clatiaes  Oonsolidation  Act  1815  (8  Fief,  c 
18,  ««.  6  to  15,  ajnd  16  to  68)— 3feM>poIis  Local 
Mantaqewmit  Act  1855  (18  4*  19  VicL  o.  120,  ss. 
98-150,  151,  152)  —  Incorjionifwm  of  Lands 
CloAuea  Act  in  Metropolitan  Aet~Sxavtum  of 
eonwuZsory  elausea — Oon^ffiiction. 

The  d^mdanta,  as  the  veatry  of  81.  Marylebonot 
were  empowered  by  local  Acta  (35  Oeo.  3,  c.  73,  and 
57  Qeo.  3,  e.  29),  to  pave  and  repair,  and  to  raise 
or  lower  the  orouna  of  the  streets  within  their 
district,  "  without  m^mg  eon^enaaUon  to  oumera 
of  property  thereby  injured." 

The  Metropolis  Local  Management  Act  1855  (18  ^ 
19  Vict.  c.  120),  hf  Bed.  98  empowers  every  veatry 
to  pave  and  repair,  and  to  raise  or  lower  the 
ground  or  soil  of  the  atreeta  in  tJieir  district  a» 
they  thinh  fit ;  and  by  sect.  150  they  have  power 
to  purchase  "  any  land  or  any  right  or  eaeetnent 
in  or  over  land,"  necessary  for  the  formation  or 

(«)  K«port«d  bj  H.  Ls»H,  Esq.,  B«wtetaf«^w.  T 
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proleetion  of  any  worka  oMihorited  to  he  exetuted 
wader  the  Act.    By  aecta.  151  and  152  Oie  Lands 
Clawea  Act  of  1845  (8  Viet.  c.  18),  eaeept  the  com- 
puUory  purchase  claiuee,  IG  io  68,  vihich  are 
aopresely  estektded,  it  incorporated ;  aaid  by  sect. 
247  ail  AcU  which  are  ineoneiatent  toiih  the  Metro- 
poUUM  Att  are  r^aled. 
Under  the  proviaitmaofthe  »aidAet»tOr  one  or  more 
of  ikemj  <hfl  defendawtt  ranted  and  alUred  the 
road  a/ltd  paoement  of  a  rireei  in  their  dietriet  tn 
a  manner  jnaUfied  by  the  eaid  Act,  hut  thereby 
obttrueted  the  ancient  lights  of  and  entrances  to 
certain  houses  of  the  plainiiff,  and  "injurioualy 
affected  "  the  said  houses. 
Notice  was  given  to  the  dtfmdanta  under  aeet.  68  of 
the  Lands  Clauses  Act  io  summon  a  jtary  to  aetila 
ike  amount  of  compensation,  but  the  defendoMta 
r^sed  to  pa/ij  the  compensaiion  claimed,  or  to 
enter  into  any  agreement,  or  io  summon  a  jury. 
Seld  by  the  oouri,  BramvfeU,  Cleasby,  and  Suddle- 
ston,  BB.  {although  doubting  whether  the  Legisla- 
ture intended  that  a  public  body  should  be  enabled 
for  the  pvhlie  benefit  to  do  am  injury  to  an  indi- 
vidual without  giving  him  eompem/saiion)  thai  the 
works  were  done  under  the  local  Acts  of  Oeo.  3, 
wAm&  were  not  repealed  or  auperaeded  by  the 
Metropolitan  Local  Management  Act  18^  I  that, 
&er6  having  been  no  agreement  to  punSiaee, 
mots.  150, 151,  and  152  of  &e  Metropolitan  Act  did 
not  apply ;  and  thai  sect.  68  of  the  Lands  Clauses 
Act  being  evj^reasly  eacbtdedfrom  ihe  Melropolitaat 
Aet,iheplaint^had  no  claim  under  that  seetioTi, 
and,  therefore,  the  case  was  governed  and  con- 
cluded hy  Ferrar  v.  The  ComjniBsionerg  of 
Sewers  for  London  tn  the  Excheqvier  Chamber 
(21  L.  T.        N.  8.  295),  and  the  plaintif  was 
not  entitled  to  compenaation. 
Per  Bramwell,  B. — SetU.  160  of  the  Metropolie  Local 
Management  Act  1855,  means  that  the  vesU^  may 
acquire  an  easement  in  or  over  land,  and  Tioi  that 
^ley  may  purchase  an  already  existing  easement 
belonging  to  somebody  else. 
Qwsre  (per  Bramwell,  B.),  whether  sect,      of  ihe 
Lands  Clauses  Act  of  1845  is  Imited  to  compuJ- 
sory  purchase. 
This  is  an  action  brought  for  the  recovery  of  250Z. 
for  damages  occasioned  to  certain  houses  and 
tenements  of  the  plaintiff  by  tbe  defendants  nnder 
the  circnmstancss  bereinalter  stated,  and  by  con- 
sent and  by  judge's  order,  dated  2nd  July  1875, 
aooording  to  tlie  Common  Law  Procedure  Act 
1852,  there  has  been  stated  for  tbe  opinioa  of  the 
court,  without  any  pleadings,  the  following : 

Special  Case. 

1.  The  pluntiff  is  tenant  for  life  of  certain 
houses,  known  as  Christ  Ghurch-bnildingB, 
ntuated  in  Little  Jamcs-atreet,  LisEon-grove, 
Harylebone,  and  which  are  now  occupied  by  the 
Harylebone  Association  for  ibuproring  the  Dwell- 
iogs  of  the  Industrial  Classes,  under  a  lease  of 
wmoh  there  are  seventeen  years  still  to  mn.  The 
said  houses  have  in  ihem  ancient  lights  orer- 
lookizig  Little  James-street,  Liason-grove. 

2.  The  defendants  are  tbe  Yestry  of  St.  Maxyle- 
bone,  in  the  county  of  Middlesex. 

3.  By  the  53rd  section  of  35  Geo.  3,  o.  73,  being 
an  Act  among  other  porposes  for  paving,  repair- 
ing, cleansing,  and  ligbting  tbe  parisn  of  St. 
Marylebone,  it  was  enacted  uiat  it  shall  and  may 
lie  lawful  to  and  for  tbe  vesti^men  of  tbe  said 
parish  to  pave  and  keep  in  repair,  or  to  cause  to 


be  paved  and  kept  in  repair,  from  time  to  time*, 
all  or  any  of  the  streets  within  tbe  limit  of  th& 
Act,  and  likewise  to  cause  the  ground  thereof 
to  be  rused  or  lowered  in  such  plaoes,  manner,  and 
form,  as  th^  shall  judge  best. 

4.  By  the  52nd  section  of  57  Geo.  3,  c.  29  (local)* . 
being  an  Aot  for  better  paving,  and  impnniiw, 
and  regulating  the  streets  of  the  metropolis,  ana 
fbr  other  purposes,  it  was  enacted  that  it  shall  and 
may  be  lawfal  to  and  for  the  oommissioners  or* 
trustees  or  other  persons  having  the  control  of  Ono 
pavements  of  the  streets,  in  any  parochial  or  other 
district  within  tbe  jurisdiction  of  the  said  Act* 
from  time  to  time  to  pave  and  keep  in  repair,  or 
cause  to  be  paved  and  kept  in  repair,  all  or  any 
part  or  parts  of  the  carnage  ways  or  footways 
of  all  or  any  of  the  streets  or  public  places  in 
their    respective   parochial  or  other  districts' 
within  the  jurisdiction  of  the  Act,  and  that  they 
or  their  respective  surveyor  or  surveyors  of  the - 
pavements,  or  any  inspectors  or  other  officers  by 
them  appointed  for  tbe  time  being,  shall  and  msy 
from  time  to  time  cause  the  ground  of  any  streets  - 
or  public  plaoes  within  their  lespeofeiTe  pHrocbMl 
(W  other  cuatricts,  to  be  raised  or  lowered  in  Saab, 
manner  as  they  or  he  should  think  necessary. 

5.  The  Testiy  of  Saint  Marylebone  are  the 

Sersons  having  control  of  the  pavement  of  Little- 
ames-street,  Lisson-grove,  in  the  .parish  of  Saint 
Harylebone,  within  the  meaning  of  tbe  said  Aoi. 

6.  By  the  98th  section  of  18  &  19  Yiot.  a  120; 
being  an  Act  for  the  better  local  management  of' 
the  metropolis,  it  is  enacted  that  it  shall  be  lawfnl 
for  every  vestry  and  distsiot  board  from  time  to- 
time  to  cause  all  or  any  of  the  streets  within, 
their  parish  or  district,  or  an^  part  thereof  re- 
spectivelv  to  be  paved  or  repaired  when  and  as 
mten  and  in  such  form  and  manner  and  with  such, 
materials  as  such  vestry  or  board  think  fit,  and 
to  cause  tbe  ground  or  soil  thereof  to  be  rused  or 
lowered,  and  the  ooorse  of  the  channels  rannuiK 
in  into  or  through  the  same  to  be  turned  or  sltnd 
in  snbh  a  manner  as  they  th^  proper.  ^ 

7.  Tbe  def endanta  under  the  provisiona  of  tba 
said  Acts,  or  one  or  more  of  &.em,  have  raised  and 
altered  the  road  and  pavcmout  of  the  sud  Littie 
James-street,  which  is  a  street  within  the  limitB 
and  jurisdiction  of  the  said  Act.  Such  raising  and 
alteration  of  the  said  road  and  pavement  was  dona- 
in  a  manner  justified  by  the  said  Act. 

8.  In  conseqaence  of  the  said  works  in  the  last 
paragraph  mentioned,  the  gronnd  floor  of  Chrisb 
Church-Duildings  is  converted  into  an  under* 
ground  floor  more  than  8ft.  below  the  said  street, 
and  the  light  and  air  of  the  said  gronnd  floor  of  the 
said  buildings  are  seriously  affected.  The  plaintiff' 
alleges  that  the  ground  floor  is  rendered  unfit  for 
human  haUtation,  but  thia  the  defendants  deny. 
All  area  wall  has  been  built  within  3ft.  of  t£o 
windows  of  the  ground  floor  of  the  said  buildinga, 
and  the  acoess  to  the  said  buildinga  has  been 
blocked  up  and  a  new  door  and  other  alterations 
have  become  necessary  by  reason  of  the  above* 
mentioned  worics  of  we  vestry.  A  plan  of  sndk 
wOTka  is  annexed  hereto  and  lonns  part  of  this 
case. 

9.  In  consequence  of  the  said  works  the  said 
buildings  together  with  the  said  ancient  l>sl^ts  in 
the  saidgronnd  floor  have  been  iiy  urionsly  affeofeed, 
and  it  bas  been  agreed  that  if  the  defendants 
held  liable  th^  shall  pay  for  sudh  liyary  thei 
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10.  By  sect.  151  of  the  Hetropolis  hocai  Man- 
■gement  Act  1855  (18  &  19  Yiot.  o.  120),  ib  is 
-  «nacted  as  foUowa  :  "  For  the  pnrpofle  of  enabling 
^he  said  mefcropoUtan  board  and  every  diatriob 
board  and  Testry  to  obtain  any  land  or  right  or 
«aseme&t  la  or  over  any  laod  which  they  re- 
apeotirefy  may  regnire  for  the  piupoaes  m  this 
Act,  The  Lands  G&turae  ConBolidaiion  Act  1845, 

■^ixoepb  ^evnmmaa  oCthe  Aot  with  respect  to  the 
veooTwy  of  finfeitaree,  penaltiea,  and  ooets,  shall, 
anbject  to  the  proruions  herein  contained,  be  in- 

•  oorporated  witn  this  Ajot«  and  the  proTiaions  of 
the  said  Act  so  incorporated  with  this  Aot,  which 
wnald  be  applicable  in  the  case  of  a  pnrdiase  of 
jHry  land,  Bnall  be  applicable  in  the  case  of  the 
pnichaae  of  a  right  or  easement  in  or  over  any 
land and  by  sect.  152  of  the  said  Metropolu 
Jjoai  Uanagement  Act  1855  (18  &  19  Yiot.  c. 
120),  it  is  enacted  "  That  the  provisiona  of  the 
aaid  Lands  Claoaes  ConaoUdatiou  Aot  with  re- 
spect to  the  pnrchase  and  taking  of  lands  other- 
-wise  than  by  agreement,  shall  not  be  incorporated 
with  this  Act»  saife  for  enaUing  the  Metropditan 
BoacdofWorkatotake  land  or  any  light  or  ease- 
mnit  in  or  orer  land  for  the  pnipose  of  making 
■any  sewen*  or  works  tar  prerenting  the  wwans 

-or  any  part  of  the  Mwage  within  we  metropolis 
fiom  pamring  into  the  Thames,  in  or  near  the 
metropolis,  or  otherwise,  for  the  porpoae  oE  the 
.sewerage  or  diainwe  of  the  metropolifi ;  provided 
■also,  that  no  lana  or  right  or  easement,  in  or 
orer  land,  for  the  purposes  aforesaid  shall  be 
^Aken  oompnlsorily  by  tne  said  bevd  withoat  the 
pPBTioQB  consent  in  writing  of  one  of  Her  Majesty's 
inincipal  Secretaries  of  State." 

No  each  otmsent  has  been  obtained. 

11.  For  the  porposes  of  this  case,  bat  nob  other- 
wise, it  is  to  be  taken  that  the  plaintiff  pbtb  notice 
to  the  defendants,  under  the  68th  section  of  the 
Ijanda  Glanaes  Act,  to  sommon  a  jnry  to  settle 
the  amount  of  compensation  payable  b^  the  defan- 
-dwts  to  the  plaintiff  by  reason  of  his  premises 

hftTine  been  injnrioosly  afliscted  as  aforesaid.  And 
tiiat  Uie  d^endants  refosed  to  pay  the  c<Hnpensa^ 
iion  BO  olaimed,  or  to  mter  into  a  written  a^pree* 
meat  ibr  the  purpose,  or  to  sommon  a  jory  within 
twenty-one  days  after  the  receipt  of  sncfa  notice. 

12.  For  the  parpoaes  of  this  cose,  but  not  other- 
wiae,  it  is  to  be  taken  that  all  notices  required  by 
-tfae  Lands  Clanses  Aot  Bare  been  given. 

IS.  The  said  Acts  of  Parliament  are  to  be  taken 
-*B  part  of  this  special  case. 

14.  The  court  is  to  have  power  to  draw  all 
inferences  of  fact. 

The  question  for  the  opinion  of  the  court  is 
wbetiier,  under  the  above-mentioned  droum- 
stances,  the  plaintiff  is  entitled  to  recover  from 
the  defendants  the  above*mentioned  sum  of  2502., 
or  aoy  part  thereof 

If  the  court  shall  be  of  o|Hnion  in  the  afSrma- 
UwB,  then  judgment  shall  be  enterad  up  fbr  the 
plaintiff  fbr  2wl.,  m  sooh  other  smn  as  the  court 
shall  name,  wiHi  costs  of  suit. 

If  the  court  shall  be  of  opinion  in  the  negative^ 
abaa  jndgment,  with  costs  (rf  defenos^  suill  be 
-entered  up  for  the  defendants; 

The  plaintiffs  points  for  armament. — First,  that 
the  Lands  Glauses  Consolidatiou  Aot  is  inoorpo* 
nted  in  the  special  Aot.  Sect.  68  of  the  Lands 
-Olaases  Act  confers  the  right  to  oompensation  to 
the  olaimant.  Secondly,  that  the  damage  sus- 
trinod  by  the  claimant  is  the  solyeot  of  oompen- 
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sation.  Thirdly,  that  inasmuch  as  the  right  of 
action  has  been  taken  away  by  statute,  the  claimant 
is  entitled  to  compensation.  Fourthly,  that  there  is 
nothing  in  the  special  Act  to  destroy  the  cliumant's 
right  to  compensation  by  reason  of  the  works 
carried  out  under  the.  Metropolis  Local  Manage- 
ment Aot. 

Points  of  ai^nment  for  the  defendants.— Firsf^ 
that  by  the  Acts  of  Parliament  mentioned  in  the 
spedal  oase  the  deAndants  are  expressly  aotho- 
nsed  to  alter  the  level  of  the  streets  within  thur 
disferiot,  and  to  do  the  matters  oomplained  of  in 
the  special  case.  Seoondly,  that  the  said  Acts  of 
Parliament  do  not  in^wse  on  the  defendants  the 
obligation  of  making  oompensation  to  the  owners 
of  property  iiyurionsly  affected  by  the  doing  of 
the  matters  oomplained  of.  Thirdly,  that  it  is 
expressly  provided  by  the  152Qd  section  of  the 
Metinpolis  Local  Management  Act  1855  (18  dc  19 
Vict  c.  20),  that  the  Lands  Clauses  Consolidation 
Aot  shall  not  be  incorporated  with  the  said  Aot 
except  for  sewerage  or  drainage  parposes. 
Fourthly,  that  the  matters  complained  of^were 
not  done  by  the  defendants  for  sadi  excepted 
poxposes.  Fifthly,  that  the  clause  about  obtaining 
the  previous  oonseot  of  one  of  Her  Hjqestps 
Seoretaries  of  State  only  applies  to  land  or  rights 
or  easements  In  or  over  land  taken  for  snch  pur- 
poses, and  is  not  applicable  to  the  present  case. 

A.  L.  Smith  {mm  him  was  Joyce)  for  the  plain- 
tiff.— The  decision  of  the  Court  of  Exchequer 
Chamber  reversing  the  decision  of  this  court  in. 
the  case  of  Ferrar  v.  The  CommUaioners  of  Sewer* 
for  London  (21  L.  T.  Eep.  N.  S.  295 ;  L.  Eep.  4 
fix. ;  88  L.  J.  202.  Ex.)  is,  I  must  admit,  conclusive 
upon  the  present  question  against  the  plaintiff 
unless  the  two  cases  can  be  distinguished,  which 
it  is  submitted  they  can  be.  In  Jren-ar'«  oase  it 
was  decided  that  when  the  Lands  Glauses  Act  of 
1845  (8  &  9  Yict.  c.  18)  was  incorporated  in  the 
special  Aot  under  whioh  the  defendants  there 
acted,  but  with  the  express  eneption  of  its  com- 

Enlsory  clauses,  the  plaintiff,  whose  house  was 
locked  np  1^  the  road  being  rused  abors  its 
previous  level,  was  not  entitled  to  amy  oompenaa* 
tion,  and  had  no  remedy  either  by  action  oC 
tresspass  or  for  recovery  of  money  damages. 
[Bbamwell,  B. — ^Do  yon  mean  that  you  are  entiUed 
to  judgment  if  you  would  havo  l>een  entitled  to 
compensation  under  the  Lands  Clauses  AotP] 
Cerwnly,  if  the  defendants  have  done  wrong. 
[Beahwbll,  B. — If  they  have  a  ri^ht  to  stop  up 
your  lights  on  making  compensation  under  the 
Act,  th^  would  not  be  dfiing  wrong.]  Not 
if  they  paid  us.  [Sir  S.  James,  Q.C.— It  may 
save  time  to  state  the  issue  the  defendants  seek 
to  raise,  viz.,  that  under  their  local  Acts  tlmr 
were  justi&ed  in  doing  what  they  have  done,  and 
that  no  compensation  has  been  ^ven.  In  the 
first  place,  sect.  68  of  the  LandsXllaases  Act  is 
not  incorporated  iM  any  Act  under  whioh  the  de- 
fendants did  their  works ;  and  if  it  were,  still  what 
they  have  done  is  not  an  "  injuriously  affecting." 
I  admit  that  if  we  have  committed  any  tort,  or  if 
the  court  think  we  are  bound  by  sect.  68  to  {^vo 
compensation,  or,  in  other  words,  if  we  come 
withm  that  section,  then  the  plaintiff  is  entitled  to 
the  sum  which  he  olaiois.]  It  may  be  taken  then 
as  admitted  by  the  defendants,  that  if  the  plaintiff 
could  maintain  trespass  or  aolaim  for  compensation 
underthe  Lauds  Clauses  Act,  he  is  entitled  to  j  udg- 
mMit.  Now  in  JVrmr's  cose  {uhi  <itp  .)  a  private  Act 
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enabled  the  comniisBiotiera  to  raise  the  street,  and 
that  private  Act  incorporated  the  Lands  Clanses 
Act,  and  mode  its  provisions  apphcable  to  the 
specnal  Act,  "  except  so  for  as  the  |same  proririons 
were  inconsistent  therewith  or  were  therein  de> 
diu«d  not  to  extend  thereto ;"  and  the  Excheqaer 
Chambenr  held  that,  inaamach  as  sect.  68,  and 
vhat  Lord  Cairns  called  that  *'  &g^t  of  dansefl  ** 
compriBed '  under  the  heading,  **with  respeofe  to 
ffae  pnrchasing  and  taking  of  land  otherwise  than 
hj  agreement,  were  excluded,  therefore  there  was 
no  nght  to  compensation  to  one  whose  land  had 
heen  "injnriously  affected."  Were  the  Metro- 
politan Act  here  the  same  as  the  special  Act  in 
tbat  case  I  coald  not  distinguish  the  two  cases. 
But  the  present  case  is  governed  by,  and  must  be 
decided  by,  the  true  constroction  of  the  Metro- 
politan Act  (18  &  19  Yiot.  c.  120).  sects.  98  and  247 
of  which  repealed,  or  at  all  events  superseded,  the 
two  Acts  of  Geo.  3  stated  in  the  case.  Iliese 
works,  therefore,  were  executed  under  the  Metro- 
politan Act.'  By  sect.  '96  of  that  Act  the  veatries 
are  made  surveyors  of  highways,  and  by  sect.  98 
power  ia  given  to  them  to  repair  and  nuse  or  lower 
the  level  of  the  roads,  and  it  ia  that  section  pro- 
bably on  which  the  defendants  rely  as  entitung 
them  to  destroy  the  plaintiff's  uicieiit  liglAa  Bna 
nvr  him  nothing  for  so  doing.  Then  comes  sect. 
150, 1^  which  the  vestry  is  aathorised  to  pnrobMe 
easements.  [Bbamwell,  B. — Does  not  that  section 
mean  that  th^  may  acquire  an  easement,  and  not 
thattheymaypnrchaseanalreadyexiBtingeasement 
beloiiging  to  somebody  else  P]  The  plaintiffs  here 
had  an  dasement  of  ancient  lights  over  this  street 
or  road  ("  an  easement  in  or  over  land,"  in  the 
words  of  sect.  151)  and  tbat  easement  the  defen- 
dants required  for  the  pnrpose  of  their  workft. 
Under  sect.  150(a)  they  had  power  to  pnrchase 
such  an  easement,  and  it  must  be  assumed  that 
they  agreed  to  do  so  under  tbat  power,  or  they 
would  have  been  trespassers.  Then,  by  sects.  151 
and  152,  the  whole  of  the  Lands  Ckuses  Act, 
except  only  the  compulsory  purchase  danseii,  is 
incorporated,  and  therefore  the  pleintiilF  baa  ihe 
benefit  of  clauaes  6  to  15  of  that  'Aet  relating  to 
the  pnrchase  of  land  hy  agrewnent,  fbr,  by  sect. 
151,  the  purchase  or  taking  of  an  easement  is  ex- 
pressly stated  to  be  the  same  thing  as  theparebase 
or  taxing  of  land.  In  Ferrar's  case  there  was 
no  Metropolitan  Act,  nor  any  sections  awjb  as  sects. 
150  and  151  here,  but  it  turned  on  their  special 
Act  entirely.  The  Legislature  never  contem- 
plated or  intended  that  vestries  should  have  the 
power  to  deprive  persons  oS  these  vahuble  pro- 
perties and  rights  without  compensation.  On  the 
contrary,  they  have,  by  sects.  ISO  and  151,  and  the 
incorporation  of  the  purchase  by  agreement 
clanses  of  the  Lands  Clanses  Act,  expressly  pro- 
vjded  for  their  acquiring  the  property  and  making 
dae  compensation. 

Sir  H.  Jamet,  Q.C.  (with  him  were  Cromplon  and 
Swan)  fOr  the  defendants  contra,  was  nob  heard. 
BR&mTELL,  B. — I  am  of  opinion  that  oar  judg- 

(a)  Seot.  150  of  the  Metropolii  Local  Ujuwgement  Aot 
(18  &  19  Yiot  0. 120}  wiaota  tl  at  "  it  iliaU  be  Uwrnl  for 
the  Metropolitan  Btjard  of  Works  and  ereij  Dutriot 
Board  aodveatry,  to  panhaw,  or  to  take  on  lease  for 
anoh  term  as  tbaj  iomj  think  fit,  any  land  or  any  rigM 
or  eatemtnt  in  or  ovtr  land  whidi  tMj  naj  dsMt  nsMS 
mry  or  ezpediflBt  for  tbe  bmatkon  or  proteotioB  eC  aw 
worka  wbiui  tb»  aro  aathMised  to  wwoate  aader  tUs 
Act." 


ment  in  this  case  mast  be  for  the  defendants. 
Mr.  Smith  admits,  and  very  properly,  and  indeed 
it  is  so,  tbat  the  case  is  concluded  by  the  case 
which  he  has  cited  of  Ferrar  v.  The  GommuBimero 
of  Sowerafor  London  {ubi  8up.)  unless  he  is  able  to 
(ustiognish  it  in  tbe  way  in  whioh  he  proposed 
and  endeavoured  to  distinguish  it.  Now,  as  i 
nnderstand  his  argnmoit,  the  way  in  which  be 
proposed  to  distiiwiish  that  case  is  this,  that 
sect.  98  of  the  Metropolis  Management  Act 
repeals  or  supersedes  the  former  local  Acts  of 
Parliament,  and  that  the  later  Aot  is  now  the 
governing  kw.  I  shonld  myself  say  that  if  there 
had  been  found  in  it  sucAi  words  as  these :  "  They 
mav  nose  or  alter  the  road,  or  level  the  road, 
maKing  compensation,"  then,  nodonbt,  tbat  would 
be  a  repeal  of  the  former  Aot  of  Parliament, 
because  it  wonld  be  a  different  enactment,  that  is 
to  say,  if  tbe  local  Act  meant  that  yon  might  do 
a  man  a  damage  without  compensating  him  for  it, 
and  the  Metropoha  Management  Aot  said  that 
yon  mnst  compensate  bim  if  you  did  it,  that 
would  be  a  repeal  of  the  former  local  Aot,  beoanse 
the  first  would  be  an  absohite  right,  tiie  other 
wonld  be  a  ri^t  vrith  an  aooompaniment.  But 
seot.  98  oontains  no  such  express  words.  Bafe 
l^ien  Mr.  Smith  says :  "  If  yon  look  at  sects.  150, 
151,  and  152,  which  must  be  coupled  with  sect.  96, 
you  will  there  find  snob  a  qualification  as  I  have 
stated."  I  cannot  find  that ;  and  I  cannot  find  it  for 
many  reasons.  One  is,  that  I  think  the  150th  section 
has  a  different  meaning  from  that  for  which  Mr. 
Smith  contends.  It  says :  "  It  shall  be  lawful  for 
'the  Metropolitan  Board  of  Works  or  any  district 
board,"  and  so  forth,  "  to  pnrchase  or  t^e  on  lease, 
&c.,  any  land  or  any  right  or  easement  in  or  over 
any  land."  And  it  is  argued  that  that  extends 
not  merely  to  the  acquisition  of  an  easement  by 
them,  but  to  the  purchase  by  them  of  an  easement* 
which  somebody  else  possesses.  I  think  I  appre- 
ciate Mr.  Smith's  ai^^ument,  but  I  do  not  agree 
with  him.  I  think  it  means  that  they  may  either 
take  land  m  acquire  ao  euentent  over  bud,  and 
not  that  they  may  purchase  an  easement.  Buty 
supposing  it  were  so,  another  diffioalty  arisea, 
namelT,  in  this  case  thej  have  not  porchaaad 
it.  There  has  been  no  agreement  of  any  sort  or 
Idud,  and  the  easement  of  tlie  plaintiff  is  not  abao- 
Intely  given,  it  is  only  lessened ;  he  has  it  to  some 
extent,  though  not  so  fully  as  he  enjoyed  it  before. 
It  seems  to  me,  therefore,  that  sect.  150  does  not 
apply  to  the  fhcts  of  this  casa  But  then,  if  it  did, 
there  is  another  difficult,  and  that  ia,  how  is  the 
compensation  to  be  got  P  Not  by  the  68th  section 
of  the  Lands  Claiues  Act,  beoaase  Mr.  Smith, 
admits  that  it  has  been  held  that  that  section  is 
not  included  in  t^is  partionlar  Act,  inaamach  as 
that  section  applies  to  oompnlsory  pnrchase,  and 
not  to  purchase  by  agreement  Then  Mr.  Smith 
says:  **Be  that  as  ft  may, I  rely  npon  this,  that 
there  was  an  agreement  iwre."  Bat,  so  far  from 
that,  there  ie  no  agreement,  or  shadow  of  an 
agreement,  nor,  inMKl,  any  statemmit  of  any 
agreement,  and  the  only  way  in  whioh  llfr. 
Smith  can  suggest  tii&t  there  was  an  agree- 
ment, is  by  saving  that  they  should  haT» 
taken  the  puuntifTs  easement  by  agreement,  that 
they  have  taken  it  (which  is  not  tme,  by-the-by), 
and  therefore  that  they  mnst  have  agreed  to  take 
it.  It  is  an  ingenions  ailment,  bat  it  fails  the 
moment  that  it  is  examined.  It  seems  to  me, 
therefitre^  tiiat  we  mast  hold  ite  defendants  to 
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have  the  same  rigiit  now  ander  the  Ifetropolis 
liOcal  Management  Aob  as  they  hud  nnder  the 
former  Acts  to  mise  or  lomr  roads,  and  that,  if 
'th^  formerly  had  power  to  damage  a  inan's  pro- 
perty  without  making  bim  any  compeDsatioD,  they 
bare  it-  atilL  Bnt*  for  my  own  part,  and  speaking 
with  great  respect  for  anybody  who  has  so  de- 
cided, I  cannot  help  thinking  that  it  is,  as  a  cer- 
tain  conctnsion  was  called  yesterday  in  the  Court 
of  Appeal,  "  a  revolting  one."  It  seems  to  me  to 
be  i«ally  ontrageons  that  51.  worth  of  property 
cannot  be  taken  without  a  man's  consent,  but  that 
50007.  worth  of  damage  nmr  be  d<me  to  his  land  hy 
its  being  "  injarioasTy  a&oted "  by  the  works 
done  nnaer  the  authority  of  the  Act  of  Parlia- 
ment. I  have,  with  all  respect  for  the  authorities 
-who  so  decided,  the  greatest  mis^vings  upon  the 
anbject.  It  seems  that  the  d^endants  might 
almost  as  well  Eay  "  We  were  raising  the  road, 
whioh  we  had  a  pn-feot  right  to  do,  and  we  saw 
joa,  the  plaintiff,  walking  by,  and  although  some 
of  the  stones  fell  upon  you  and  bn^  yonr  limbs 
or  fractnred  ^or  skull,  yet  we  had  authority  to 
inflict  that  injury  upon  you!  under  this  Act  of 
Parliament  witbcmt  making  yon  any  cfnnpensa* 
tion."  A  perfectly  rational  meaning  may,  I  think, 
be  given  to  this  Act  of  Parliament,  though  it  is 
going  out  of  one's  way  to  do  so,  and  tiwt  is  to 
say,  As  far  as  roads  are  oonoomed,  yon  (the  de- 
fendants) inay  alter  them  or  ruse  them  or  lower 
them,  but  tn  course,  as  with  anything  else,  you 
must  not  do  any  damage  to  anybody  in  so  doing." 
Howerer,  that  is  concluded  and  past  hope  in  this 
court,  and  also,  as  I  understand,  in  a  Court  of 
AppeaL  Mr.  8mit^  has  not  eren  made  the  point, 
bat  I  cannot  help  Bi^gesting  that  there  must  be 
some  doubt  upon  it.  Another  matter  upon  which 
I  should  like  to  reserve  my  judgment  is  whether 
aect.  68  <^  the  Lands  Okuuea  Aot  is  limited  to 
compulsory  purobaae.  That  I  say  nothing  about  at 
present;  only  if  it  should  go  to  thenttiiwriie  court 
of  ^peal  there  would  bo  time  and  <yportmiity  to 
look  fhrther  into  the  point  and  give  it  greater 
oonnderation.  Meanwhile,  our  judgment  must  be 
&r  the  defendants. 

Cleasbv,  B. — ^I  am  of  the  same  opinion,  and 
upon  the  statement  of  facts  and  the  admitted  law 
in  this  case,  I  cannot  help  coming  to  the  concla- 
aion,  disagreeable  as  it  is — I  will  not  use  any 
other  expression  —  that  the  plaintiff  is  without 
redress.  I  should  certamly  have  thought  that 
the  earlier  Acts  and  the  late  Act  did  not  contem- 
plate such  an  act  as  has  been  done  in  this  case, 
nameW,  an  act  which  takes  away  the  property  of 
an  inuvidual  without  affording  him  any  compen- 
sation. I  can  eaaify  oiidentand,  as  my  bi-other 
Bnunwdl  says,  that  so  &r  as  r^rds  any  inter- 
ference with  a  public  highway  the  defenunts  are 
not  to  commit  a  nuisance*  or  to  place  themselTcs 
in  a  wrong  position  in  altering  the  level  of  the 
highway^  by  raising  or  lowering  it,  although  they 
have  a  right  to  aiter  it.  I  should  have  thought 
if  the  matter  could  have  been  brought  before  us 
free  from  the  difficulties  whioh  the  statement  of 
the  facts  and  the  admission  of  the  law  creates,  that 
this  was  a  matter  not  to  be  answered  by  those  Acts 
of  Parliament  at  all.  The  case  states  that  "the 
raising  and  alteration  of  the  said  road  and  pave- 
ment WHS  done  in  a  manner  justified  by  the  said 
Act ;"  that  is  to  say,  it  is  one  of  Uiose  things  which 
the  defendants  are  justified  in  doing  to  any  extent 
if  only  it  comes  within  Uie  Act  of  Farliament. 
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As  regards  the  other  question,  the  statutory 
authority  under  which  the  works  in  question  were- 
executed  being  admitted,  it  really  is  {4iun  that 
the  result  of  the  legjislation  which  has  taken  place 
upon  that  subrject  is,  that  in  respect  of  injuries 
inflicted  upon  the  owner  of  prop<uty  by  reason  oT 
a  right  of  easement  being  taken  away,  as  in  the' 
present  case,  there  is  no  olum  given  by  way  of 
action  and  none  by  way  of  compensation.  If 
there  had  been  some  agreement  made  between  the 
parties  here  before  the  doing  of  the  alterations  or 
repairs  which  damaged  his  property,  the  plaintiff 
would  have  been  entitled  to  have  had  the  matter' 
arranged  and  settled  in  the  manner  provided  for 
by  the  earlier  clauses  of  the  Lands  Clauses  Act. 
which  have  reference  to  the  aqnisition  by  public 
bodies  of  property  by  agreement.  Bnt>  as  the 
board  or  vestry  here  have  chosen  to  do  the  act 
Qompnisorily  under  the  powers  vested  in  them  hy 
statute,  the  effect  of  the  decision  in  Ferrar'a  caw 
{ubi  ruv.),  is  that  the  plaintiff,  the  injured  land- 
owner, naa  no  mode  of  getting  eompenaatipn  for 
the  injury  whidi  he  baa  sustained. 

HuDDLBSTQir,  B. — I  om  of  the  same  (pinion, 
and  I  regret  Tery  mndi  that  some  means  have  not 
been  pomted  out  to  ns  by  which  the  plaintift 
might  nave  been  held  to  be  entitled  to  compensa- 
tion. I  cannot  suppose  that  it  was  contemplatedf 
by  the  Legislature  that  any  board  or  other  public 
body  would  be  enabled,  for  the  benefit  of  the 
public,  to  do  what  seems  to  have  been  a  veiy 
serious  injury  to  the  plaintiff,  without  giving  him 
compensation.  Now,  if  this  act  was  j^e,  as  it 
is  alleged  to  have  been  done,  under -me  Metro- 
polis Local  Management  Act,  and  if  sect.  68  of 
the  Lands  Clauses  Act  could  have  been  held 
to  have  been  incorporated  in  that  Act,  then 
juBtioe  would  have  been  done ;  because,  the  road 
being  nused  and  the  pluntiffs  property  "in- 
juriously affected,"  he  could  have  cuumed  and 
would  have  obttined  compensatton  nnder  sect  68 ; 
and  really  that  does  seem  to  be  the  reasonable 
constmotion.  It  has  been  said  that  it  migbt  be 
very  well  in  ihe  time  of  Qeorge  III.  to  give 
power  to  a  local  authority  to  raise  a  road  without- 
affordine  compensation,  but  it'  oertainly  Is  not 
within  the  ordinary  intention  of  Acts  to.  Parlia- 
ment of  the  present  day  that  a  public  body 
should  do  an  injury  to  a  man  without  affording 
him  some  means  ot  obtaining  compensation  for 
such  injury.  However,  Mr.  Smith  admitted,  on 
the  part  of  the  plaintiff,  that  he  is  concluded  by  the 
authority  of  the  case  in  the  Exchequer  Chamber 
which  has  been  referred  to,  and  that  he  cannot 
successfully  contend,  after  that  decision,  that  sect. 
68  does  not  come  within  ^e  oompnlsoiy  dlausea^ 
whioh  are  excluded  from  the  Metropolis  Local 
Management  Act.  Tlus  case,  therefore,  is  entirely 
within  that  decision,  except  so  fter  as  it  can  be  dis- 
tinguished by  introducing  the  power,  uodsr  fleets 
150  of  the  Metropolitan  Act,  to  purchase  hy  agree- 
ment. Vnder  that  the  defen^nts  mif^bt  faava 
had  a  power,  had  they  chosen  to  exercise  it,  of 
purchasing  this  right  of  which  they  have  deprived 
the  plaintiff,  and  if  they  had  done  so  then  the 
Metropolitan  Act  points  out  in  sects.  151  and  152,. 
the  means  by  which  it  might  have  been  done,  th&b- 
is  to  say,  the  sections  of  the  Lands  Clauses  Act* 
which  relate  to  purchase  by  agreement  would 
apply,  and  the  compulsory  cUiusea  would  be  exs- 
cinded, and  so  the  purchase  by  agreement  woiild* 
be  effected,  and  compensatioa  for  apy  damaea 
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thenhy  done  to  the  plaintiff  be  provided  for.  Bat 
in  ^t  there  has  been  no  agreement  here  at  all. 
The  defendants  here  have  chosen  to  take  it,  and  to 
aaj,  "  We  will  not  make  any  agreement."  There- 
fore those  danies  do  not  apply,  and  that  throws 
us  back  upon  the  state  of  thinsa  which  is  ^verned 
'br  the  case  of  Ferrar  The  Commisnonerg  of 
Sewera  ^  London  (u&t  tup.).  The  result  is,  that, 
in  obedimoe  to  the  decision  of  the  coart  o£  error 
in  that  case,  we  mnst  hold  that  the  defendants  are 
•entitled  to  onr  jadgment  I  can  only  say  that  I 
deeply  regret  that  I  am  obliged  to  come  to  such  a 
-conclnsion,  and  I  fully  agree  with  the  strong  ex- 
pression, which  seems  to  be  of  very  recent  introduo- 
tiou,  that  this  dec^on  is  somewhat  of  "a  reToItiog" 
•chanoter. 

Judgment  for  fkedefendarUM. 

Solictors  for  the  plaintiff,  Qrogory,  Boutdiffett 
«iid  BawU. 

Sohcitors  toe  tiie  defendants,  Clarluonj  i?o»,  and 
■Oreenweli. 


jSufrentt  €qwA  of  luikatuu. 


COURT  OF  APPEAU 

BITTINGS  AT  LINCOLN'S  INN. 
June  1  and  24,  and  July  11. 
^Before  Jakss,  L. J.  Baggallat,  J.A.  and  Lush,  JT.) 
UASnr  V.  HiX£.(a) 

'Oopifulor  loasB — Trust  for  reneisaL — llefuaal  of 
tsKor  to  rentw—Accumulaiiont  for  renewal — 
Mi^his  of  tenant  for  life  and  remaindormen. 

.A  testator  gave  to  inuteee  the  great  OtheB  to  tohush 
he  was  entitled  under  a  leate  from  a  dean  and 
chapter  upon  trust  to  renew  the  lease  frojrb  time 
io  time  out  of  the  proceeds  of  the  said  tithes,  and 
4o  divide  the  surplus  annttally  during  the  life  of 
Aia  wife  "between  her  and  four  other  pereone,  and 
Jie  directed  that  after  his  wife's  death  the  said 
tithes  shovid  hecome  part  of  his  residuary 
estate.  And  he  gave  his  trustees  an  ahaoluie 
power  to  sell  ihe  smd  iithea,  and  gave  his  residuary 
estate  to  his  six  grandehilAren.  Jfisr  tM 
iestatot's  death  the  trustees  renewed  iheteeuefor 
21  years  in  1866,  and  since  that  date  aceamu- 
lated  out  of  tJie  tithes  a  fund  for  further  renewals. 
The  reversion  became  vested  in  the  EodesiasHeal 
Commissioners,  who  refused  to  renew. 

Held  {reversing  the  decision  of  Matins,  V.C.),  (hat 
the  lease  of  1866  should  be  sold,  and  the  pro* 
eeeds  of  the  sale,  together  with  the  fund  accumu- 
lated for  renewal,  be  unvested,  and  that  the 
tenanU  for  life  were  entitled  to  the  dividends 
onhf. 

Be  Wood's  Estate  (23  L.  T.Bep.N.8.4aO;  L-Ben. 
10^.  b72j  followed. 

Tardiff  v.  Bobinaon  (27  Bear.  629n) ;  Morres  v. 
Hodges  (1  L.  T.  Rsp.  N.8.  426;  27  Beav.  625). 
and  Be  Honeiy's  Tmsts  (2  Dr.  ^  8m.  94)  distin- 
guished. 

Tms  was  an  appeal  from  a  deoiaion  of  Halins,  Y.C. 

The  &etB  of  the  case  were  as  foUows. 

By  his  will,  dated  the  16bh  June  1851,  the  Bev. 
John  Maddy  gave  to  his  executors,  Edwin  Maddy, 
Joseph  Eaton  Hale,  and  Edwin  Palmer  Clarke,  bis 

(a)  Baportod  bjr  H.  Put,  Bit.,  Buxiittr«t4«w. 
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share  of  the  great  tithes  or  oommntation  rent- 
charge  in  lien  of  tithes  arising  oat  of  the  paiishea 
of  the  "RtAy  Trinitiy  and  St.  lury,  in  Ely,  to  which 
he  was  entitled  nnder  a  lease  from  tho  Dean  and 
Chapter  c/l  l&ij^  npon  trast  to  renew  the  laid  lease 
from  time  to  time  oat  of  the  proceeds  of  the  said 
tithes,  and  to  diride  the  anrplns  annually  daring 
the  life  of  his  wife  Finetta  Maddy  eqnally  between 
her  and  his  foar  grandchildren,  Gertmde  Hyd« 
Harbord,  Loaisa  Julia  Elizabeth  Hyde  Lateward, 
Nathan  Wrighte  Hewett,  and  Edward  Hyde 
Hewett,  and  after  the  decease  of  bis  said  wife  he 
directed  that  the  said  tithes  should  become  part 
of  his  reeidoary  estate.  And  he  empowered  hia 
said  execntors  at  any  time  after  his  decease,  if 
they  saw  fit,  to  sell  the  said  tithes  or  rentcharga 
and  to  invest  the  money  arising  therefrom  in  tba 
31.  per  Cent  Consolidated  Bank  Annnities.  And, 
after  giving  certain  legacies  and  nuking  certain 
devises  of  real  estate,  as  to  all  the  rest,  resida^ 
and  remunder  of  his  estate  and  effeota,  both  real 
and  personal,  the  testator  nve  and  devised  the 
same  nnto  the  said  Edwin  Moddv,  Joseph  Baton 
Hale,  and  Edward  Valmer  Clarke,  their  h«rs, 
executors,  and  administrators,  npon  trust  for  aalo 
and  investment,  and  to  pay  the  prindpaJ  and 
iuccrest  of  the  investments  unto  and  equallr 
amongst  all  hisgrandchildren,  Emilv  Hyde  Barf- 
ton,  Gertrade  !^de  Harbord,  John  Maddy  Uoore 
Hewett,  Louisa  Julia  Elizabeth  Hyde  Lateward, 
Nathan  Wrighte  Hewett,  aod  Edward  Hyde 
Hewett,  shore  and  share  alike,  on  their  respectivelT 
attaining  the  age  of  twenty-five  yeara,  wiu 
benefit  survivorship  amongst  such  grandohildren, 
in  case  any  of  them  should  die  under  the  aga  of 
twenty-five  years  withont  leaving  issQ& 

The  testator  died  on  the  17th  June  1853,  with- 
out having  altered  or  revoked  his  will,  which  was 
duly  proved  on  the  16lh  Veh.  1854,  by  Joaeph 
Eaton  Hale  and  Sdwaxd  Palmer  Chnke,  the  third 
executor  named  in  the  wOl,  Edwin  Miaddy,  having 
renoanced  probate. 

At  the  tune  of  his  death  the  testator  was  eqai- 
tably  entitled  to  one  equal  tenth  share  of  and  ia 
the  rectoiT  of  the  Holy  Trinity  and  the  Bleesed 
Mary  the  virgin  in  Ely,  within  the  town  of  Ely,  and 
the  chapel  of  Chettisham,  with  their  appnrtenanoM 
within  the  Isle  of  Ely,  fnd  ceruun  glwe  lands,  and 
all  manner  of  tithes  and  rentchatve  in  lieu  of 
tithes  to  the  said  rectory  and  chapel,  or  either  of 
them  belonging,  except  certain  portions  of  the  said 
tithes,  for  the  residue  of  a  term  of  twenty-one 
years,  commencing  from  the  29th  Sept.  1838, 
granted  of  the  entirety  of  the  said  premises  by 
the  Dean  and  Chapter  of  Ely,  by  an  indenture 
of  lease  dated  the  Ist  Oct  1838 ;  and  the  entirety 
of  the  sud  premises  comprised  in  the  said  lease 
for  the  sua  term  was  vested  in  trustees  nptm 
certun  trusts  for  obtaining  the  renewal  ai  the 
lease  from  time  to  time,  and  for  raising  oat  <^ 
the  rents  and  profits  derived  firam  the  proper^ 
leased,  or  by  mortgage  thereof,  the  necessary  flnie 
for  renewal,  and  subject  thereto  upon  trost  for 
certain  persons  in  oertun  shares,  and  aa  to  fine- 
tenth  share  in  trost  for  the  testator,  John 
Maddy. 

A  suit  was  instituted  for  the  admiuistration  ci 
the  testator's  estate,  and  by  an  order  made  on  the 
20th  April  1857,  on  the  hearing  of  the  cause,  on 
further  consideration,  it  was  ordered  that  Joseph 
Eaton  Hale  and  Edward  Palmer  Clarke,  after 
retaining  during  the  years  1855.4856,  ISdl  1858» 
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and  snoh  a  sum  as  would  be  soffioieiit  to 
provide  a  fond  for  the  renewal  of  the  lease,  the 
amonnt  lo  to  be  retuned  to  be  invested  in  Consols 
and  acoamnloted,  should  pay  one-fifth  of  the 
surplus  of  the  rentchai^  in  lieu  of  tithes  for  the 
panshev  of  H0I7  Trinibr  and  St.  Mary  at  Ely,  to 
f^netta  Maddy  doring  her  life,  and  should  pay 
the  remaining  fonr-fif  ttas  during  the  life  of  Finetta 
l£addy  to  the  oiher  four  tenants  for  hSe  (naming 
them)  in  equid  shares.  And  it  was  ordered  that 
t^y  ahonld  within  two  months  after  the  r»ewal 
of  tho  lease  divide  the  residue  (if  any)  of  the  fnnd 
set  aside  for  that  pnrpoBe,  after  deducting  tiie 
raasaiable  ooots,  charges,  and  expoues  attendiog 
aach  renewal,  into  Atb  equal  parts,  and  pay  the 
same  in  manner  directed  with  rrferenoe  to  the 
before  mentioned  fire  parts,  provided  Finnetta 
Sbddy  should  be  then  living ;  and  that  they 
shosld  after  the  year  1859  divide  the  whole  of  the 
sorplns  of  the  rentcharge  (without  any  deduction 
in.  respect  of  such  renewals)  into  five  parte,  and 
pay  the  sune  in  like  manner  to  the  before  named 
persons,  providing  Pinetta  Maddy  should  be  then 
tiTing,  and  during  her  life  until  further  order  of 
the  court. 

The  trustees  in  whom  the  entirety  of  the  pre- 
mises comprised  in  the  lease  of  18^  was  vested 
renewed  the  lease  in  1859,  and  agajn  in  1866,  on 
which,  iatfeer  occasion  the  renewal  was  effected  by 
tva  leaees,  one  of  ^e  tithes  and  the  other  of  the 
gUAe  lands,  each  being  for  a  term  al  twenty-one 
7«arB  from  the  29th  Sept.  - 

One-tenthi  part,  of)  we  fines  and  expaDses  re- 
quired for  ^  rmewals  of  1859  and  I860  was  con- 
laibnted  by  deductions  from  the  share  of  the  tes- 
tatOT,  Jobm  Maddy.  Since  the  renewal  of  1866 
the  trustees  of  the  testatcv's  will  had  raised  and 
aooomnlated  out  of  the  profits  of  the  testator's 
afaare  a  fund  for  renewal  of  the  leases  of  1866, 
which  now  amonnted  to  1003Z.  68.  7d.  Consols. 

The  reversion  upon  the  lease  of  1866  had  be- 
come vested  in  the  Eccleeiaatical  CommiasioDers 
for  SnghuDd,  and  they  had  refused  to  renew  the 
leases,  and  it  was  now  imposstble  to  procure  any 
renewal  of  them. 

The  testator's  share  in  the  two  leases  of  1866 
produced  a  net  annual  income  of  abont  3001. 

Under  these  circumstance  a*  John  Maddy  Moore 
^wett,  one  of  the  residuary  l^^Catees,  presented  a 
petition,  praying  that  it  might  be  declared  that 
the  renemd  fund  of  1003Z.  6s.  7d.  Consols  ought 
to  be  treated  as  corpus,  and  the  dividends  paid 
during  the  life  of  Finetta  Maddy  to  the  five 
tenants  for  life ;  that  the  testator's  one-tenth  share 
of  the  property  comprised  in  the  two  leases  of 
1866  shoola  be  sold,  and  the  proceeds  of  the  sale 
treated  as  corpns  for  the  purpose  of  answering  the 
dispositdon  made  by  the  testator's  will. 

The  Yice-Chancellor  dismissed  the  petition 
with  costs,  being  of  opioion  that  the  tenants  for 
life  were  entitled  to  enjoy  the  leaseholds  in  specie, 
and  were  also  entitled  to  the  whole  of  the  renewal 
fund 

His  Itordship  delivered  judgment  to  the  follow- 
ing  effect :  The  Ecclesiastical  Commissioners 
having  rinsed  to  renew^  what  is  the  position  of 
the  tenants  tot  lifo  f  I  am  of  opinion  that  t^ey 
are  enUtled  to  eigary  the  leosehokls  in  specie,  and 
that  the  leBSor's  refusal  to  renew  cannot  in  any 
way  prgodice  their  right.  The  next  point  is  as  to 
Uie  renew^  fund.  Are  the  tenants  for  life  or  the 
awnMBdenaen  entitled  to  itP  If  there  were  no 


authority  on  the  point,  I  am  <^  opinbn  tiiat  jostioe 
wonld  be  met  by  potting  the  parties  as  nearly  as- 
possible  in  the  aaxae  position  they  would  have  been 
m  if  the  renewal  bald  taken  place  in  doe  courae. 
In  the  present  case,  the  income  of  the  leaseholds- 
being  about  3001.  a  year,  the  renewal  fund  might- 
have  been  apportioned  between  the  tenants  for 
life  and  the  remaindermen  in  the  proportion  of 
2501.  to  the  former,  and  &0Z.  to  the  latter.  But 
such  an  arrangement  is  not  possible,  the  point 
having  been  expressly  decided  otherwise  by  Lord 
£Jd(m  so  long  a^  as  1819,  in  the  case  of  Tardig  v. 
BobinMm  (dtod  m  Colgrave  r.  Jianh/,S  Mad.  82,. 
83i  and  stated  in  27  Beav.  629).  tliat  case  ia 
binding  on  m^  and  I  must  decide  that  the  present 
tenants  for  life  are  entitled  to  the  whole  the- 
renewal  fund  wtlhont  deduction.  The  only  case  in 
which  Lord  Eldon's  decision  has  not  been  fo^ 
lowed  is  Be  Wood'sEatate  (23  L.  T.  Bep.  N.  S.  430 ; 
L.'Bep.  10  Eq.  572],  decided  by  Yipe-CQaocellar 
James.  Prom  that  decision  I  am  bcnmd,  both  on 
principle  and  on  authority,  to  dlaaent.  The  rule 
of  the  oonrt  on  this  point  was  also  laid  down  in 
Ba  MoTiey'e  Trusts  (2  Dr.  &  Sm.  94),  whii^,  I 
believe,  was  affirmed  ou  appeal.  Moreover,  in  the- 
present  case,  the  question  has  been  concluded  in 
accordance  with  the  principle  laid  down  in  B& 
Money' a  Ti-nala  by  the  order  made  ou  further  con- 
sideration of  the  suit  to  which  the  petitioner  is  a 
party.  By  that  order,  made  in  the  two 
trustees  l^re  been  bound  since  that  date  to  pay 
the  whole  of  the  tithe  rentcharge,  witi^t  any 
deduction,  to  the  tenants  for  life.  Bi  setting 
apart  a  fund  for  renewals  out  of  the  tithe  rent- 
charge,  the  petitioner  and  his  co-trustee  disobqred 
the  terms  of  that  order,  and  ther^ora  the  pMition. 
must  be  dismissed  with  costs. 

Erom  this  decision  the  petitioner  appealed. 

SaaUnga,  Q.C.  aad  Langwortliy,  for  the  appel- 
lant.—In  Re  Wood^a  Estate  (23  L.  T.  Eep.  N.  S. 
430  i  L.  Bep.  10  Eq.  572),  where  there  was  a  trust 
for  renewEU  of  ecclesiastical  leaseholds  almost 
identical  with  that  in  the  present  case,  and  th& 
Bcrlesiastical  CommiBsioners  refoaed  to  renew, 
and  part  of  the  leaseholds  were  taken  by  a  rail- 
way compaoy,  and  the  purchase  money,  when  in- 
vested in  Consols,  gave  a  dimimshed  income  to  the 
tenant  for  life,  tmmes,  L.J.,  th«i  Yice-CSian- 
cellor,  held  that  the  tenant  for  life  was  not  entitled 
to  be  recouped  the  deficiency  of  income  out  ctf  the- 
corpua  of  the  fund.  In  Sollier  v.  Bwme  (28  L.  T. 
Eep.  N.  S.  531;  L.  Tlep.  16  Bq.  163),  Lord  Sel- 
borne.  sitting  for  the  Master  of  the  Bolls,  adopted 
the  same  pnnciple.  3?he  ground  of  both  those 
decisions  was  that  the  testator  intended  the  trust- 
for  renewal  to  be  paramount  to  the  interest  of  the 
tenant  for  life.  The  same  ground  exists  here;, 
the  first  trust  in  the  will  is  to  renew  the  lease- 
holds out  of  the  proceeds  of  the  tithes,  and  it  is 
only  the  surplus  that  is  to  be  divided  among  tho 
tenants  for  life,  the  primary  intention  being  to 
secure  the  corposfor  the  remaindermen.  It  Ming 
impossible  to  renew  the  leaseholds,  they  should  be 
sold  and  the  income  of  the  proceeds  paid  to  the 
tenaots  for  life.  They  are  not  entitled  to  more^ 
nor  an  they  aitHted  to  the  fund  that  has  been  set 
apart  fbr  renewals.  The  Yice-ChanccAlor  thong^ 
he  was  bound  to  arrive  at  a  contrary  dacision  py 
Tardif  v.  Bobiiucn  (27  Beav.  629  »),  Jforrsf  v., 
Hodgea  (I  L.  T.  Bep.  N.  S.  4Si5 ;  27  Beav.  625), 
and  BeMoney'a  Truata  (2  Dr.  &  Sm.  94).  But 
those  oues  are  diatinguishable  fromi>E6  jHreaenfl^ 
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«aae  on  the  gronnds  stAted  by  James,  Y.C,  in 
Be  Wood^e  Estate.  Saytoard  v.  Pile  (22  L.  T.  Eep. 
m.  S.  893;  L.  Kep.  5  dh.  214),  where  Hatheriey, 
IiXj.,  irefased  to  Banction  an  ^rangement  for  the 
purchase  of  the  reversion  in  part  ot  certain  re- 
dewable  leaseholds  in  consideration  of  the  sur- 
render of  the  other  part  against  the  wish  of  the 
tenant  for  life,  whose  income  would  hare  been 
considerably  nduced  hj  the  pnrohMe,  does  not 
apply  to  thiB  case,  for  there  there  wM  no  abaoLate 
trust  for  renewal  As  for  the  order  made  on 
fiuther  oODsiderafciou  in  1859,  it  irtm  manifbstlj 
made  by  mistake,  and  under  those  cireumstaDces 
Brandon  t.  Brandon  (7  De  G.  K  &  6.  365)  shows 
(hat  a  re-beariog  may  be  granted,  notwithatanding 
tha  lapse  ci  time. 

OoUiWt  for  a  respondent  in  the  same  interest, 
waa  not  heard. 

Qlaue,  Q.C.  and  'Vtuuhan  SmpMiu,  for  the 
tenants  tar  life. — Tardiff  t.  Babinton  eipresslv 
'decides  that  when  a  renewal  cannot  be  obtainea, 
Accnmolations  made  with  a  view  to  renewal  belong 
absolutely  to  the  tenant  for  life.  And  SeMfto<ird 
y.  File  shows  that  the  court  will  not  order  the 
leaseholds  to  be  sold  against  the  will  of  the 
tenant  for  life.  As  for  Be  Wood's  TruH,  that  is 
quite  distinguishable  from  the  present  case,  for  it 
was  a  case  where  parts  of  the  leaseholds  were 
taken  by  a  railway  company  under  its  ocnnpulsory 
powers.  They  referred  at  great  length  to  the 
fcllowing  authorities : 

Siehardmm  v.  Moon,  27  Beav.  629 ; 

Lswfa  on  IVnits,  6tb  edii.  p.  325 ; 

Oolearovev. Jfanby,6Had.72!  2Biui.25S: 

Lord  V.  Qo^ey.  4  Had.  455 ; 

Hoive  T.  Earl  of  Dartmouth,  7  Tea.  150 ; 

Miltingtm  T.  MulffravB,3  Had.  461 ; 

JforKm«r  t.  WatU,  14  Bear.  616; 

Re  Cooper's  Legacy,  4  D«  G.  U.  A  O.  757 1 

Cooke  T.  The  Staitonere'  Company  1 8  Mj.  A  K.  MS ; 

Tuclcer  t.  BonoM,  5  Bwv.  007 ; 

Fiak  T.  Attomey-Qantral,  L.  Bep.  4  29q.  621 ; 

White  T.  White,  9  Yea.  S6l ; 

Bennett  t.  ColUy,  2  My.  A  K.  225. 
Lauiaon,  Ihmning,  Berkdey,  and  3£Sl«r,tae  other 
parties  were  not  heard. 

Haetingt,  Q.C.  in  reply. — It  is  a  pure  question 
of  intention,  and  the  testator  clearly  intended  that 
the  trust  for  renewal  should  override  Uie  interest 
of  the  tenants  for  life.  The  law  on  this  subject  is 
very  clearly  stated  in  Hill  on  Trustees,  p.  441 : 
"  It  them  be  an  express  trust  for  the  renewal  of 
the  lease,  the  tenant  for  life  will  not  be  suffered 
to  reap  the  exolusive  benefit  on  the  non-renewal, 
ibr  the  interest  mutiM  the  expenses  of  renewal  is 
all  that  is  f^ven  him,  and  the  remainderman  will 
not  be  deprived  of  the  benefit  of  this  exception, 
which  was  expressly  reserved  for  his  advantage 
out  of  the  previous  particular  estate."  And  in  a 
note  to  this  passage  Ur.  Hill  says  that  Tardiff  v. 
^hvMon  must  be  considered  as  overruled. 

Our.  ado.  wtL  . 

Jtdy  11.— Bagoalut,  X  A.  ddirared  tflie  follow- 
ing written  judgment. — ^Ihe  qoestion  involTOd  in 
this  appeal  is  as  to  the  respective  rights  of  persons 
entitled  under  the  will  of  tiie  Bev.  John  Ifaddy 
to  estates  for  life  and  in  remainder  in  oertain 
leaseholds  held  under  the  Dean  and  Chapter  of 
Ely,  which  were  renewable  at  the  respeclave  dates 
of  the  testator's  will  and  of  his  decease,  but  which 
can  no  longer  be  renewed  by  reason  of  the  re- 
version havmg  become  yested  in  the  Eoolesiastical 
Commiasionerfl.  The  testator,  John  Ifsddy,  by 
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his  will,  dated  the  16th  June  1851,  gave  to  his 
executors  his  share  of  the  great  tithes  or  commu- 
tation rentcharge  in  lieu  of  tithes  arising  out  of 
the  parishes  of  Holy  Trinity  and  St  Uary  in  Ely, 
to  which  he  expressed  himself  to  be  entitled  under 
a  lease  from  the  Dean  and  Chapter  of  Ely,  upon 
trust  to  renew  the  lease  from  time  to  time  out  of 
the  proceeds  of  the  said  tithes,  and  to  divide  the 
sorplua  annuaUy  duriiu;  the  Hfe  of  his  wift^ 
equally  between  her  and  four  of  his  grandohildren, 
and  he  directed  that  after  the  decease  of  his  said 
wif^  the  said  titles  shonld  become  'part  of  his 
residnary  estate.  He  further  empowered  his  exe- 
cutors at  any  time  after  his  decease,  if  they  saw  fit, 
to  sell  the,  stud  tithes  or  rentcharge  and  to  invwt 
the  proceeds  in  Consols;  and  he  gave  all  his 
residnary  estate  in  trust  for  his  ajoresaid  fonr 
grandchildren,  and  two  other  grandchildren, 
namely,  the  present  petitioner,  Mr.  Hewitt, 
and  the  defendant  Emily  Borlton.  At  the 
timo  of  his  decease  the  testator  was  equitably 
entitled  to  one  eqnal  tenth  part  of  the  rectory  of 
Holy  Trinity  and  St.  Mary  the  Yir^,  and  of  cer- 
tain glebe  lands  and  tithes  of  the  said  rectory,  the 
entirety  whereof  were  vested  in  trustees  for  the 
remainaer  of  a  term  of  twenty-one  years,  from 
the  29th  Sept.  1838,  upon  certain  trusts  for  obtaiu- 
ing  the  renewal  of  the  lease  from  time  to  tame, 
and  for  raising  out  of  the  rents  and  'profits  of  the 
property  Irased,  or  mortgage  thereof,  tbia 
neoessary  fines  for  renewal,  ai^  subject  thereto 
upon  trust  for  certain  persons  in  certain  shares, 
being,  as  to  one-tenth  part  thereof,  in  trust  for 
the  testator,  John  Maddy.  In  the  year  1859,  and 
again  in  1866,  the  trustees  renewed  the  lease,  and 
on  the  latter  occasion  the  renewid  was  effected  by 
two  leases,  one  of  the  tithes  and  the  other  of  the 
glebe  lands,  each  being  for  a  term  of  twenty-one 
years  from  the  29th  Sept.  1866.  One  eanal  tenth 
part  of  the  fines  and  expenses  required  for  the 
renewal  of  1859  and  1866  was  contributed  by 
dedactitms  from  tho  share  of  the  testator.  Sinoe 
the  renewal  of  1866  the  trustees  of  the  will  of 
tiie  testator  have  raised  and  accumulated  out  of  the 
profits  of  the  testator^s  share  a  fond  for  renewal 
of  the  leases  of  that  date,  and  auch  fnnd 
now  amounts  to  1003L  6«.  7d.  Consolidated 
Bank  Annuities,  but  the  reversion  ot  the  sud 
leases  having  beoome  vested  in  the  Ecclesi- 
astioal  Commisuonus,  it  is  now  impossible  to 
procure  any  further  renewal,  and  the  leases  will 
expire  in  1887.  A  state  of  circumstances  has  thns 
ansen  in  which  it  is  impossible  to  comply  literally 
with  the  directions  contained  in  the  testator's  will, 
and  the  actual  question  for  decision  is  in  what 
way  should  the  leasehold  and  the  aooumnlated 
fund  be  respectively  dealt  with.  The  Tioe-Ghan- 
cellor  waa  of  opinion  that  the  tenants  for  life  were 
entitied  to  eigoy  the  leaseholds  in  speoie,  and  were 
also  entitled  to  the  whole  of  the  renewal  fund ; 
and  be  dismissed  with  costs  the  petition  c^  Mr. 
Hevett,  whioh  prayed  in  effect  for  a  sale  of  tha 
leaseholds,  and  that  the  prodnoe  of  such  sales  and 
the  renewal  flmd  should  be  treated  as  oorpos,  and 
dealt  with  accordingly  nbder  tdie  trusts  <^  the 
will.  From  that  decision  the  present  appeal  is 
brought.  It  should  be  mentioned  that  upon  the 
heanng  ctf  the  cause  on  farther  considmtion  on 
the  20th  April  1857,  an  order  was  made  dhreoting 
the  trustees  to  retain  out  of  income  and  invesfc 
annually  until  the  year  1859  such  a  sum  as  would 
be  sufficient  to  provide  a  fund-fw  the  renewal  of 
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-the  leases,  and  to  pay  the  enrplas  of  the  in- 
come to  the  tenants  for  life,  and  alao  to  pay 
to    thorn    the   sorplua    of   the  aooumolat^ 
fund,  if  ancU  fnnd  should  be  more  than  eoffi- 
*:ien%  for  Booh  renetral.  AaA  it  was  hy  the  said 
<m1er   farthw  diracted   that  after  the  year 
1859  the  tmstees  should,  during  the  life  of  the 
testator's  widow,  divide  the  whoM  of  Uie  snrplus 
<tf  the  tithe  rentcharge  between  the  tenants  for 
kTe  without  making  any  deduction  for  renewal. 
The  substantial  question  raised  by  the  present 
Appeal  would  appear  to  be  materially  affected,  if 
not  substantially  decided,  by  the  order  so  made  on 
further  directions,  and  from  which  there  was  no 
appeal.     But  leave  having  been  asked  by  the 
present  appellants  to  appeal  a^iost  that  order 
notwithstanding  the  lapse  of  time,  it  has  been 
Agreed  that  the  whole  matter  shall  now  be  dis* 
fioscd  of  as  if  the  order  on  fnTther  consideration 
•was  now  under  ^^>eal.   Now  in  this  case,  as  in  all 
others  of  the  same  description,  it  is  the  duty  of  the 
court  to  ascertain  what  waa  the  paramonnt  object 
of  the  teatator  in  the  dispositions  mads  bj  urn. 
lYere  sndi  disporitions,  so  &r  as  they  provided 
for  renewal,  smiply  of  a  permissive  or  discre- 
'  tionary  obaracier,  or  did  he  intend  that  upon  the 
death  of  the  tenant  for  lifo  the  remainderman 
ebould  succeed  to  the  enjoyment,  as  nearly  as 
might  be,  of  the  corpua  of  the  same  property 
aa  that  to  the  income  of  which  the  temmt  for 
life  was  entitled?    This  was  the  lest  applied, 
and  I  think  correctly  applied,  by  James,  L^J., 
when  Yice-ChanoeUor,   m  Ss    WoocCs  JBatate 
<23  L.  T.  Rep.  N.  S.  430 ;  L.  Rep.  10  Eq.  572).  In 
tbac  case  the  testator  directed  that  a  portion  of 
the  rents  to  be  derived  from  his  leasehold  pro- 
party  held  under  tiie  Dean  ai^  Ch^ter  at  West- 
minster should  be  set  apart  as  a  renewal  fbnd, 
so  that  the  estate  might  be  always  kept  re- 
newed, and  then  devised  it  upon  nnsts,  which 
■were  in  effect  for  his  wife  for  me,  and  after  her 
decease  for  hie  ehildren.  The  property  was  held 
under  two  leases  which,  by  practice  and  usage, 
were  renewable  every  foorteen  years.   One  was 
renewed  in  1856  and  the  other  in  1864,  so  tiiat  the 
nsual  times  of  renewal  would  have  been,  for  the 
one  in  1870,  and  for  the  other  in  1878.   In  1865 
and  1866  a  railway  company,  acting  under  parlia- 
nientary  power,  gave  notices  to  purchase  certain 
parts  of  the  leaseholds,  and  as  the  purchase- 
moneys  when  invested  in  Consols  produced  a 
diminished  inoome,  the  question  was  whether  the 
tenant  for  life  wss  entitled  to  be  recouped  the 
deficien<7  out  of  the  corpus  of  the  fund.  The 
Yice-Chancellorwas  of  opinion  that  the  paramount 
object  ct  the  testator  was  to  have  the  estate 
renewed  for  the  ecjnal  benefit  of  all  the  persons 
entitled  in  succession,  and  held  that  the  tenant 
for  Hfb  was  only  entitled  to  the  income  produced 
by  the  investment  of  the  pnrcihaae  monev^.  It 
may  be  noticed  that  in  the  case  of  Be  Wood's 
Eftate  tlie  notices  were  served  by  the  railway 
company  before  the  right   to    the  reversion 
had  passed  to  the  Ecclesiastical  Commissioners, 
and  the  leaseholds  were  consequently  converted 
into  Consols  through  the  act  of  the  Legislature. 
It  thus  illustrated  in  the  simplest  manner  the 
principle  upon  which  a  court  of  equity  would  act 
when  dealing  with  successive  interests  in  lease- 
holds which  have  been  forcibly  converted  into 
the  equivalent  of  a  fee  simple  estate,  instead  of 
beiug  perpetuity  renewed  in  the  manner  directed 
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by  the  testator.  The  same  principle  was  acted 
upon  by  Lord  Selborne  in  uollier  v.  Bvme  (23 
L.  T.  Ifepi  N.  S.  531 ;  L.  Sep.  16  Eq.  163.)  In 
that  case  1^  testator,  after  bequeathing  leaseholds 
held  under  the  Dean  and  Chapter  of  Bristol  in 
trust  for  his  dawhter  for  life,  and  after  her  death 
for  her  four  ohudren,  authorised  his  tmstees  to 
set  apart  an  annual  sum  for  renewal,  with  direo- 
tions  that  if  tha  annual  sum  so  set  apart  was  not 
BufScient  for  that  purpose,  the  deficiency  i^onld  be 
made  up  by  the  persons  for  the  time  being 
entitled  to  uie  inoome.  The  will  i^so  containea 
an  absolute  power  for  the  trustees  to  sell  the 
estate.  The  reversion  became  vested  in  the  Eccle- 
siastical Commissioners,  who  declined  to  reneir, 
but  were  willing  to  sell  the  reversion  in  part  o|- 
the  property  in  consideration  of  the  surrender  of 
the  lease  of  the  rest,  and  the  payment  of  a  sum 
of  money,  and  upon  the  application  of  one  of  the 
parties  interested  in  the  reversion.  Lord  Sel- 
inme  being  of  opinion  that  the  trusts  for  re- 
newal were  paramonnt  to  the  interests  of  tbs 
tenant  for  lifb,  held  that  the  proposed  ar- 
rangements were  within  the  powers  conferred 
by  Uie  will  and  the  statute  23  Sa  24  Tiot.  0. 124, 
and  that  the  court  had  power  to  carry  it  into  effect, 
notwitbstandiug  the  opposition  ot  the  tenant  for 
life,  who  opposed  it  on  the  ground  that  her  income 
would  be  greatly  diminished.  If,  then,  the  same 
test  is  apphed  to  the  present  esse  as  was  applied 
by  the  Lord  Justice  in  Re  Wood's  Estate,  and  by 
Lord  Selborne  in  SoUier  v.  Bume,  and  we  pro- 
ceed to  inquire  what  wss  the  paramount  intention 
of  the  testator  as  indicated  by  the  dispositions 
made  by  his  will,  it  appears  to  mc  impossible  to 
arrive  at  any  other  conclusion  than  that  he  in- 
tended that  those  entitled  in  reversion  ezpectAnt 
upon  the  decease  (A  his  wife  should  sucoeea  to  the 
eiqo^ment  of  substantially  the  same  estate  as  that 
the  moome  of  which  was  to  be  enj(^ed  by  those 
deugnated  to  take  it  during  bis  wife's  life.  The 
dreomstaaoes  of  the  present  case  would  appear  to 
be  almost  stronger  in  favour  of  this  view  than  tbey 
were  in  either  of  the  cases  to  which  I  have  referred. 
The  first  trust  declared  by  the  will  is  that  the 
trustees  should  from  time  to  time  renew,  and  raise 
the  necessary  fhnds  out  of  income,  and  it  is  only 
in  respect  of  the  property  from  time  to  time  re- 
newed at  the  cost  of  income  that  the  testator 
proceeds  to  declare  trusts  in  favour  of  the 
beneficiaries,  and  this  view  of  the  case  is 
strengthened  by  the  foot  that  an  absolute 
power  of  sale  is  conferred  upon  the  trustees. 
The  Yice-Chancellor  appears  to  have  been  of 
opinion  that  the  point  raised  upon  this  petition 
had  been  expressly  dedded  by  Lord  Eldon  in 
TardiiF  v.  Bobinton  (6  ICad.  82, 83  ;  27  Beav.  629u.), 
and  that  that  decision  had  been  followed  by  Vice* 
Chancellor  Kindersley  in  Re  Money's  Trust  (2  Dr. 
&  Sm.  94),  and  by  Lord  Romillv  in  Itorres  t. 
Hodges  (27  Beav.  625),  and  that  ^e  only  case  in 
which  it  had  not  been  followed  was  that  decided 
by  the  Lord  Justice — Re  Wood's  Tntst-~to  which 
reference  has  already  been  made.  Kow  in  Tardif 
T.  Rohimon  certain  Crown  leaseholds  were  settled 
by  deed — not  by  will— upon  trust  for  the  Countess 
^I^uxLiff  for  life,  with  remainder  as  she  should 
appoint,  and  with  a  proviso  that  it  should  be 
lawftil  for  the  trustees  at  the  usual  and  ascertained 
times,  and  at  the  request  of  ihe  countess  during 
her  coverture,  aad  afterwards  at  their  own  discre- 
tion, to  renew  the  lease  and  to  raj^  the  fines  out 
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of  the  rents,  or  by  mortgaffe ;  and  the  counteBs 
byherwill  appointed  the  fands,  subject  to  the  pay- 
ment of  certain  annuities  to  her  hnaband  fbr  life, 
with  limitations  OTor,  It  will  be  obserred  that 
trusts  or  directions  for  renewal  were  in  the 
deed  onljTi  thongh  a  farther  fand  was  provided 
hy  the  will  for  payment  of  the  fines.  In  snoh  a 
case  it  appears  to  me  that  it  would  hare 
been  impossible  to  hold  that  there  was  any 
OTOvriding  tmst  for  renewaL  Not  <ni1y  was 
the  question  whether  there  should  be  a  renewal 
or  not  1^,  after  the  d«ith  ot  ths  countess,  to  the 
discretion  of  the  tmstees,  and  it  was  not  until 
after  her  death  that  the  question  arose,  but  they 
were  in  any  event  bound  by  the  strict  terms  of 
their  tmst,  which  conferred  upon  them  the  power 
of  raising  money  to  renew  at  tne  usual  and  accus- 
tomed times,  and  at  those  times  only,  and,  the 
Crown  having  absolutely  refnsed  to  renew,  such 
times  would  never  amve.  Lord  Eldon  accord- 
ingly declared  that,  as  no  renewal  could  be  ob- 
tuned,  no  accumulation  of  the  rents  and  profits 
could  take  place.  It  is  immaterial  to  consider 
whether,  if  tne  trusts  in  that  case  had  been  created 
by  will  instead  of  by  deed,  a  different  conclusion 
mi^t  not  have  been  arrived  at  The  decision  in 
BiehaTdBon  v.  Jfoore  (6  Uad.  82.  83),  which 
had  reference  to  the  same  property,  depended 
TXpoa  the  provisions  of  an  earlier  deed  of  settle- 
ment, but  sncfa  provisions  did  not  substantially 
differ  fVom  those  which  had  to  be  considered  in 
Tardiff  v,  Bobinson.  As  regards  Re  Money't 
Trusts  (2  Dr.  &  Sm.  94)  it  does  not  appear  from 
the  report  whether  the  will  contained  any  trusts 
or  directions  for  renewal,  and  Kinderaley,  T.C. 
appears  to  have  decided  tbe  case  upon  the  antho- 
nfrp*  of  Lord  Romilly'fl  decision  in  Morrea  v.  Hodget 
(27  Beav.  625),  in  which  case  Lord  Romilly  con- 
sidered himself  bound  by  Lord  Eldon's  decision 
in  Tardiffv.  Robinson.  It  is  also  to  be  noted  that 
in  MoTre8  r.  JTodgea  the  question  anrae  upon  a 
deed,  and  that  there  was  no  express  tmst  to 
but  only  a  direction  to  tbe  tmstees  to  use 
tiieir  best  endeavours  to  renew.  Haywaird  t.  Pile 
(22  L.  T.  Bep.  N.S.  893;  L.  Bop.  5  Gh.  214)  was 
also  cited  by  the  respondents ;  but  in  that  ease, 
alflOi  there  was  no  absolute  trust  for  renewal.  The 
trusts  were  that  the  trustees  should,  if  they 
thought  fit,  but  not  otherwise,  at  the  usual  times 
or  periods,  or  at  such  other  times  or  periods  as 
they  should  deem  expedient,  procure  a  renewal 
of  the  leases,  and  should  for  that  purpose  raise 
money  ss  therein  mentioned.  Upon  a  full  con- 
sideration of  all  these  cases,  I  have  come  to  the 
eonclusion  that  the  coses  of  BiclMrdson  v.  Moore, 
Tardiff  v.  Robinson,  Morrea  v.  Hodqes,  and  Hay- 
voard  V.  Pile  are  distinguishable  from  those  of 
Se  Wood's  'Estate,  Hollier  v.  Bume,  and  that  now 
under  consideration.  In  no  one  of  the  former 
was  there,  whilst  in  each  of  the  lattor  there 
was,  a  predominant  trnst  for  renewal  over* 
riding  the  dispositions  in  hmmi  of  the  suo- 
oessive  beneficiaries.  The  intention  of  the  tes- 
tator bdng  thus  ascertained,  the  question  re- 
mans, how  can  that  intention  be  best  effectoated? 
The  decisions  in  Be  Wood's  Estate  and  HoUier  v. 
Bume  would  indicate  that  the  strictly  correct 
conrse  to  have  followed  would  have  been  for  the 
trustees  to  have  exercised  their  power  of  sale  over 
the  leaseholders  aa  soon  as  it  was  ascertained  that 
the  leaseholds  could  not  be  again  renewed,  a  period 
corresponding  in  the  present  case  with  tfaat  ot  the 


^t  renewal,  viz.,  in  1866 ;  and  had  the  power  beece 
so  exercised,  the  beneficiaries,  during  the  life  of 
the  widow,  would  have  been  entitled  to  the  incomo 
arising  from  the  investment  of  the  amount  so- 
roduced.  This  course,  however,  was  not  followed ; 
ut  a  certain  sum  has  been  annnally  retained  by- 
tbe  trustees,  equivalent,  as  I  nuderstand,  to  the- 
amount  whidli  would  have  been  properly  retained 
for  the  pmpose  oi  renewal,  had  renewal  been  sttll 
possible.  If  the  amonnt  so  retained  was  aoonrately 
ascertained,  and  there  appears  to  be  no  reason  to 
doubt  that  such  was  the  case,  the  aggregate  of  the 
produce  of  a  sale  now  to  be  effected,  and  of  the 
accumulations  until  sale,  would  substantially  re- 
present the  value  of  the  leaseholds  at  the  ^ime 
they  ceased  to  be  renewable.  The  result  is  tbnt 
the  order  of  the  Tice-Ghancellor  should  be  dis- 
charged, and  an  order  should  be  made  in  accor- 
dance with  the  prayer  of  Mr.  Hewett's  petition. 
The  order  should  contain  a  recital  to  the  efiTect 
that  the  order  on  farther  consideration  was  by  con- 
sent  treated  as  under  appeal.  I  may  add  that  Kr. 
Jastice  Lush  entirely  concurs  in  the  judgment 
which  I  have  just  now  pronounced. 

James,  L.J. — I  have  reconsidered  my  judgment 
in  Re  Wood^a  Estate  (23  L.  T.  Eop.  N.  S.  490 ;  L. 
Bep.  10  Eq.  572)  in  the  light  of  the  observations 
of  the  Vice-Chancellor  Malins  in  the  case  before 
ns.  I  have  also  had  an  opportunity  of  reading- 
the  judgment  which  the  hard  Justice  has  juat 
pronounced,  and  I  have  arrived  at  the  oonclnsion 
that  his  judgment  is  the  correct  one. 

Order  of  MdUnt,  V.O.  accordingly  discharged. 

Coats  of  aUpartiea  oiU  of  the  fund. 
Solioitors  for  the  appellwats.  Whites,  Bsna'''^, 
and  Oo. 

Solidtwa  for  the  respondents,  Shov&mdgei 
BerJeeU^- 


SITTINGS  AT  WESTSONSTEB. 
Feb.  10, 14,  and  25. 
DxxoKv.  The  Londost  Shall  Abms  Coxpaxt 

(Limitkd).  (a) 

Letlei's  ]palent — Infringement — JTeer  of  patented 
invention  by  third  peraon  under  conirael  with 
Oie  Crown — Inability  to  paienfee. 

The  defendants  eoniraeted  with  the  Grown  to  "  pro* 
vide  and  deliver  "  a  quaniity  of  Martini- Henry 
rifles  at  a  fixed  price  per  rijle,  and  according  to  a 
apecificaiion.  The  atoch  and  the  tubes  for 
barrela  were  to  be  supplied  to  tlie  defendanfe  by 
the  Croton,  and  the  rifles,  when  completed,  were 
to  be  Bubmiiled  to  o^icers  of  the  Crown  for  aif 
proval.  In  order  to  carry  out  this  contract  the 
defendants  were  compelled  to  malce  use  of  an 
invention  for  hreech  action,  for  which  lettere 
patent  in  the  usual  fonn  had  been  granted  by  ilte 
Croton  to  the  plaintiff: 

Held,  first  {aflirming  the  decision  in  "Feather  v.  Thc- 
Qaeen  (12  L.  T.  Rep.  N.  8.  114 ;  6  B.  S., 
257),  that  tlie  Crown's  right  to  use  Uie  inventiou 
was  not  affected  by  the  ^rant  of  Uttere  pcdeut 
for  the  use  of  it  to  tne  plaint^: 

Secondly  {rtveraing  the  judgment  of  the  QuecfiV- 
Bene}),  that  the  defendanW  contract  with  the 
Crown  being  one  <^  aerviee  and  not  of  purekaee 
and  sale,  the  principle  laid  down  in  Feather  v. 
The  Queen  applied,   and  that  the  defendants 
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vtere  within  the  protection  and  {mmtmUy  en- 
joyed hy  the  Crown,  and  therefore  were  not  Uahle 
in  an  action  by  the  plaintiff  to  recover  damagee 
J'or  the  infrin^emejU  of  hie  patmt. 
Appeal  from  a  jadgmeat  of  the  Qoeen'a  Bench,  on 
a  case  stated  hy  an  arbitrator. 

The  case  in  the  coart  belolr  will  be  found  folly 
reported  33  L.  T.  Rep.  K.  S.  830. 

The  Conrt  of  Qaeen's  Bench  gave  judgment  for 
the  plaintiff,  and  from  this  jadgment  the  defen- 
■^nts  now  appealed. 

The  Attomey-Getieral  (Sir  J.  Holker)  {C.  Bowen 
"with  him)  for  the  appellants. — The  case  of  Featlier 
V.  The  Queen  (6  B.  &  S.  ii67;  12  L.  T.  Sep. 
IIN'.  S.  114}  has  decided  that  the  Crown  is  not  pre- 
■cl'ided  from  using  an  invention  for  the  ose  of  which 
it  has  granted  letters  patent.  I^he  Crown  gives  a 
^tent  right  against  all  the  rest  of  the  mbjeots,  bat 
not  against  itself,  defendants  in  the  present 
■case  were  more  oontraotora  than  semnta  of  the 
<7rown,  bat  our  contention  is  that  what  they  did  was 
really  done  by  the  Crown.  The  contraofi  was  one 
of  service  and  not  of  sale  and  purchase  as  was  as- 
.snmed  in  the  conrb  below.  The  letters  patrait 
mast  be  read  as  tfaough  they  contained  an  express 
-reservation  to  the  Crown  of  a  right  to  the  full  and 
^perfect  aae  of  an  invention  lS:e  thia  Fablio 
policy  demands  that  the  Crown  should  have  that 
Tight,  for  an  inventor  might  be  in  a  position  to 
refuse  the  Government  the  invention  at  a  critical 
moment  when  the  interests  and  safety  of  the 
:state  demanded  it.  The  principle  laid  down  in 
Feather  v.  The  Queen  most  be  extended  to  this 
•case.  It  would  be  a  very  narrow  construction  of 
the  Crown's  privileges  that,  althoogh  it  might  by 
its  own  aerrants  manafootore  the  patented  articles 
by  miUioiis,  it  conld  not  contract  with  ano^er 
person  to  manofacture  them.  The  defendants' 
contract  here  is  clearly  to  manufacture.  The 
Crown  supplies  the  stocks  and  barrels,  and  the 
-defendants  are  to  manufacture  and  supply  a  com- 
plete Martini-Henry  rifle.  The  acts  of  infringe- 
ment complained  of  and  stated  in  the  case  show 
this.  Feather  v.  The  Queen  is  a  good  decision,  and 
I  ask  the  oonrt  to  follow  it. 

Sir  W.  V.  Harcourt,  Q-C.  and  Aston,  Q.C.,  (with 
them  ilacrory)  foT  the  plaintifE, — This  is  not  a 
contract  to  manufacture.  It  is  to  provide  and 
deliver,  and  it  is  a  distinction  that  the  materials 
used  by  the  defendants  do  not  remain  the  pro- 
perty ca  the  Grown.  In  Feather  v.  The  Queen  the 
Qaeen  was  the  defendant  in  a  petition  of  right. 
Here  it  is  a  suit  between  snligect  and  snl^ect,  and 
in  order  to  maintain  their  p«ition  the  derendanta 
must  bring  them  within  the  immunity  enjoyed  by 
the  Crown.  They  cannot  do  so,  for  they  ore  con- 
tractors and  not  serrants.  Upon  the  face  of  the 
contract  there  is  no  evidence  that  the  Crown  did 
not  intend  the  mtentee  to  be  paid  for  the  use  of 
his  invention.  The  defendants  could  perfectly  well 
have  falfilled  their  contract  withoat  manufacturing 
at  all.  They  conld  have  procured  the  locks  from 
the  patentee  or  his  licensee.  Assuming  that  the 
privilege  claimed  by  the  Crown  exists,  it  lies  upon 
the  defendants  to  show  that  that  privilege  has  been 
asserted  in  this  oase.  In  other  words  the  privi- 
lege is  of  the  Crown  and  not  of  the  contractor. 
This  is  a  grant  by  the  Crown  for  good  consideration 
that  the  patentee  shall  disclose  his  invention  for 
the  pnbliG  good  at  the  end  of  the  term.  It  differs, 
therefore,  from  ordinary  prercoative  grants,  and 
the  Crown  ought  not  to  be  aUowed  to  derogate 


from  it  The  defendants  here  obtain  a  profit  by 
the  manofacture  of  these  artiolos,  the  Crown 
having  previoasly  granted  the  whole  profit  to  the 
patentee.  The  prohibition  in  the  letters  patent, 
against  persona,  bodies  politic,  &c.,  using  the 
invention  during  the  tenn,  and  the  proviso  for 
cesser  of  the  same  letters  patent  if  the  patentee 
shall  not  supply  to  the  Grown  the  articles  patented, 
show  that  the  Grown  did  not  intend  to  retain  the 
general  right  of  using  the  patent,  and  these  clauses 
satisfy  all  the  requirements  of  public  policy.  The 
decision  in  Feather  v.  The  Queen  cannot  be  upheld. 
It  has  been  overruled  by  the  decision  in  the 
Queen's  Bench  in  this  case.  ■  In  the  course  of  the 
arvnment  the  following  coses  and  autiuwities  were 
ruerred  tO: 

Millar  V.  Taylor,  i  Bar.  2303 ; 

Elmtlie  v.  fiourswr,  L.  Ben.  9  Eq,  217  ; 

Harmerr.  Plane,  14  Yes.  ISO ; 

WiUiamt  v.  WiUiame,  3  Heriv.  B«p.,  ICT ; 

JTMsMt  V.  Hwrfyrd,  1  W^Btar's  Sep.,  295 ; 

Caip.  Bap.  on  Patent  Oaus,  voL  1,  70B ; 

Steph.  Com.  on  Blwikstoue,  vol.  8|  p.  SSL  i 

Bao.  Abr.  Fmoff.,  p.  516 ; 

AUin'a  Fretog.,  158. 

C.  Soiaen  replied  for  the  Crown. 

Ejellt,  C.B. — Thia  is  an  action  brought  in  the 
Court  of  Queen's  Bench  by  a  patentee,  Mr.  Dixon, 
for  the  infringement  of  a  patmt  for  tho  exclusive 
use  and  manufacture  of  an  article,  called  the 
Martini  breech  action,  to  be  applied  to  a  rifle. 
There  can  be  no  doubt  on  the  facts  of  the  oase 
that  a  patent  baa  been  granted,  that  it  is  a  valid 
paten^  and  that  it  secures  to  the  patratee,  the 
plaintiff,  the  exclusive  right  ot  inanuntoturing  the 
article  in  queation.  and  that  nnless  a  eood 
dflfeoce  can  be  set  up  to  the  action,  the  defeiuant 
ia  liable  to  the  verdict  and  the  judgment,  which 
have  been  found  and  pronounced  against  him.  But 
his  answer  is  that,  although  it  is  true  that  he  has 
manufactured  great  numbers  of  the  articles  in 
question,  the  msaoihotQring  of  each  of  which 
wonld  be  an  infringement  of  the  pluntifE's  patent, 
he  claims  to  justify  the  act  he  has  done  under 
the  authority  of  the  Crown.  He  says  that  he 
maQufaotured  these  different  articles  under  the 
express  direction  of  the  Crown,  under  contraot 
indeed  with  the  Crown,  but  also  under  the  em- 
ploynent  of  the  Grown.  Upon  that  state  of  facts 
two  questions  arise :  The  first,  which  is  a  great 
and  important  constitutional  qaestion,  and  wbicdi 
it  is  to  he  hoped  that  this  case,  whether  carried 
further  on  appeal  or  not,  will  finally  aettle,  is 
whether  the  Grown  is  bonnd  by  any  provisions 
whatsoever  in  any  Act  of  Parliament,  under  which 
patents  are  granted  for  the  benefit  of  the  patentee, 
without  a  reservation  to  itself;  that  is,  to  the 
Sovereign  herself,  of  the  right  to  use  and  exercise 
the  patent  exactly  as  the  patentee  himself  may 
think  fit  to  do,  and  that  wiuiout  permission,  with- 
out his  licence,  and  without  making  any  com- 
pensation. The  ground  upon  which  I  am  of 
opinion  that  such  a  right  exists,  and  is  reserved 
in  this  and  every  other  patent,  and  is  a  part  and 
parcel  of  the  prerogative  of  the  Crown  is,  that 
this  maxim,  if  it  is  to  be  called  a  maxim,  lies  at 
the  very  foundation  of  the  question,  whether  it 
has  been  expressly  used  or  referred  to  in  former 
cases  or  not,  that  the  Grown  is  not  bound  hy  any 
provisions  whatsoever  in  any  Act  of  Parliament, 
uidess  expressly  named,  and  by  the  term  "ex- 
pressly named  must  be  understood  so  named  as 
to  impart  either  expressly  j^^b^^a  @^s^^ 
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inevitable  implication  and  inference,  that  it  was 
intended  that  the  Grown  should  be  named  by  the 
proTision,  whatever  it  may  be  in  question.  The 
Grown  is  not  n%med  in  Uiis  patent  in  any  saoh 
terms  as  to  lead  to  any  such  inference  or  such  an 
implication ;  and,  therefore,  upon  that  ground 
alone,  I  am  opinion  that  the  Grown  is  not  re- 
stnuned  from  the  unlimited  exercise  conferred  by 
that  patent,  namely,  the  tight  to  manufacture  the 
article  in  question.  Bat,  further,  there  is  also  the 
maxim  that  has  been  expressly  referred  to  and 
relied  upon,  and  said  to  be  the  chief  founda- 
tion of  the  dedsiou  of  Feather  r.  The  Qtwen, 
namely,  that  lettm  patent  afaoold  also  bo  taken 
and  construed  in  the  most  favourable  and 
beneficial  sense  to  the  Grown.  But  I  should  add 
that  those  words  do  not  preclude  the  Grown  from 
the  nse  of  the  invention  prelected  hy  the  patent 
even  vrithout  the  assent  of,  or  compensation  made 
to,  the  patentee,  and  the  ground  is  that  the 
language  of  the  patent  and  the  particular  in- 
Tention  which  the  patent  contains,  and  the  effect 
also,  should  be  used  and  nnderstood,  and  should 
always  be  construed  in  a  manner  favourable  to 
the  Crown,  aqd  against  the  patentee,  differing 
in  tbat  respect,  although  not  without  exception, 
from  all  the  deeds,  documents,  or  instruments 
whatsoever,  passing  between  subject  and  snbject. 
But  in  the  case  of  patents,  or  in  any  other 
instrument  or  instruments  to  which  the  Grown  is 
a  party  (and  specially  in  aU  cases  of  grants  of  the 
Crown),  the  langosge  of  the  rrant  la  to  be  con* 
stmed  most  favourably  to  the  Crown,  and  asninst 
the  subject  to  whom  the  grant  is  made.  Those 
being  the  general  principles  governing  the  grant 
of  patents,  and  indeed  every  other  grant>  and 
almost,  I  might  say,  the  execution  of  any  instru- 
ment by  the  Crown,  whether  under  statute  or 
under  common  law,  or  by  virtue  of  its  prerogative, 
we  have  next  to  consider  whether  we  are  not 
bound  by  authority,  and  whether  the  authority  of 
the  case  of  Feaiker  t.  The  Queen,  is  not  decisive 
of  the  whole  question  before  the  court.  The 
question  (subject  to  the  second  point  to  which  I 
shall  hereafter  advert)  is  whether  the  patent  being 
granted  by  the  Queen,  the  case  of  FeatJier  v.  The 
Queen  is  not  oonclnsive  that*  where  in  the  grant 
there  are  no  express  words,  the  Grown  has  re- 
served  to  itself  the  right  to  nse  the  patent  at  its 
free  will  and  pleaanre  without  restriction,  and 
without  compensation.  I  may  say  also,  before  I 
T^r  to  the  language  of  the  court  m  the  judgment 
pronounced  inFeatJier  v.  The  Queen,  that  in  that 
case  there  was  not  only  a  grant  of  the  patent  and 
the  sole  and  exclusive  use  of  it  to  the  patentee  in 
the  strongest  terms  which  language  could  express, 
but  there  was  also  a  condition  and  provision  that 
the  patentee  should  supply  articles  of  the  in- 
vention for  the  use  of  the  Crown,  at  and  upon 
such  reasonable  terms  as  should  be  settled  b;^  the 
officers  of  the  Grown  recjniring  those  articles. 
And,  undoubtedly,  were  this  res  iniegt-a  it  would 
be,  and  it  is  an  argument  well  worthy  of  con- 
sideration, and  one  ttiat  may  fairly  be  adduced  in 
favoar  of  the  plaintiff,  that  the  Crown  having 
aotoally  and  expressly  reserved  to  itself  the  right 
to  nse  the  invention,  bnt  only  on  making  com- 
pensation to  the  patentee  in  a  way  pointed  out, 
Jteprem'o  vniiie  est  exdweio  altenue,  and  we 
must  suppose  that  the  Grown  had  no  general 
and  absolute  constitutional  right  to  use  the  in< 
Tention  if  no  such  clause  1^  been  inserted. 


Bat  the  very  existence  of  such  a  (danse  in  a  grant 
of  this  nature  founds  a  prima  facie  argument  that 
otherwise  the  Crown  would  have  been  entitled  to 
use  the  invention  as  they  have  done  in  the  present 
case.  I  need  not  go  at  length  into  the  case  of 
FecUher  v.  The  Queen.  I  have'  already  adveiled 
to  the  terms  of  the  patent,  which  were  as  fa* 
vourable  to  the  patentee  aa  any  tbat  can  well  be 
imagined;  but  we  find  that  upon  all  the  argu- 
ments being  used  that  have  been  referred  to,  and 
upon  every  case  which  seemed  to  hare  a  bearing 
on  the  aobject  bong  aabmitted  to  the  conside- 
ration of  the  court,  there  is  ilhis  statement  of  the 
view  <tf  the  court,  "  Onr  view  as  to  the  construc- 
tion to  be  put  npQo  a  grant  ot  this  nature  becomes 
materially  confirmed  by  what  is  clearly  settled  to 
be  the  law  in  respect  of  another  class  of  grant 
emanating  from  the  same  branch  of  the  preroga- 
tive. By  virtue  ot  its  authority  in  matters  of  trade 
and  commerce,  the  Crown,  from  a  very  early 
period,  exercised  the  power  of  granting  to  indi- 
vidoala  the  right  of  holding  fau:s  and  markets, 
and,  as  incidental  thereto,  of  taking  tolls,"  and  a 
ver7  ancient  form  of  Comyn's  Digest  is  referred 
to  in  support  of  that.  The  judgment  proceeds  : 
"  This  appears  strong  to  show  that,  in  granting 
a  privilege  o^erwise  of  universal  apjilication,  the 
Crown  will  not  be  bonnd,  unless  it  expressly 
declares  its  intention  to  that  effect."  Kow  that 
is  really  oondnsive  of  the  whole  question.  There 
is  no  expression  here  that  the  Crown  is  to  be 
bound  notwithstanding  its  prenwatiTe.  and  here 
is  the  language  of  the  court  dearly  and  manifbatly 
holding  that  the  Crown  will  not  be  bound  un^aa 
it  expressly  declares  its  intention  to  that  effect. 
"And  that  grants  <tf  privilege,  however  general 
in  their  terms,  can,  in  the  absence  of  express 
words  to  bind  the  Crown,  be  taken  only  as  con- 
ferring the  privilege  as  against  the  sul^eot  ex- 
clusive of  the  Crown."  Then  we  have  to  consider 
whether  the  case  before  the  court  is  distinguish- 
able  from  Feather  v.  The  Queen,  as  determined. 
Now,  upon  looking  through  the  argnmoits,  and 
especially  the  judgments,  in  the  report  of  this  case 
in  the  court  below,  I  am  at  a  loss  to  see  any 
distinction,  except  tbat  {Miuted  oat  by  Lord  Ghtef 
Justice  Cockbam  in  his  judgment.  Sb  >^re, 
after  alluding  to  the  case  of  Feather  v.  The 
Qusen,  "But  this  case  is  very  different.  The 
manuActurer  in  this  ease  entered  into  a  contract 
to  furnish  certain  articles.  To  my  mind  there  ia 
nothing  in  principle  which  creates  any  difference 
between  articles  sold  to  the  Crown  and  artidea 
manufactured  for  the  Crown."  Kow,  when  we 
look  at  the  distinction  which  exists  between 
articles  manofactiired  for,  and  articles  sold  to  the 
Crown,  I  think  it  is  obviously  this — if  a  man 
enters  into  a  contract  to  supply,  say  10,000  of  ^e 
patented  articles,  to  the  Crown  for  a  certain  sum, 
and  they  are  deliverable  at  certain  periods  to  the 
officers  of  the  Crown,  he  must  either  purchaae 
them  himself  before  he  can  deliver  them  to  the , 
Crown,  or  ho  must  mannfacture  them,  and  thi^ 
either  before  the  contract  is  entered  into  or  before 
it  is  completed.  If  he  purchases  them  no  ^mbc 
ha  will  nave  to  pay  for  whatever  ben^t  ahoald 
result  to  the  patmtee,  bnt  it  on  the  other  hand  he 
has  manufactured  th^m,  or  has  to  mana&ustare 
them  under  a  contract  of  this  nature,  he  has  cleariy 
infringed  the  patent,  because  he  was  without  any 
authority  directly  or  indirectly  from  the  Crown. 
He  would  himself  have  manufac^uredtiumfor  his 
Diqitized  bvVjOOQlC 
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own  profit,  ia  order  to  obtain  a  certain  price  j  and 
tfae  difference  is  obrions.  If  be  parchases,  be  bas 
already  pud  the  patentee.  If  he  manufactures, 
he  mast  obtain  a  uoence  to  manaEaotare,  or  he  is 
liable  to  ui  action  for  infringement  of  the  patent. 
Bot  the  case  is  surely  different  nhm  the  mann- 
factanng  of  the  article  itself  has  been  effsoted  at 
the  direction  and  under  the  anthoritj  of  the 
down ;  and  when  we  come  to  look  at  the  contract, 
and  to  raise  the  second  point  in  this  case,  we 
mnat  undoubtedly  look  a  little  minutely  at  the 
terms  of  this  contract  and  tlu  papers  whidi  con- 
stitute it,  before  we  pronounce  a  decision,  because 
it  may  well  be  that  if  the  effect  of  this  contract 
lias-been  that  tbe  defendants  mnst  have  possessed 
themselves  of  the  articles  before  they  sold  and 
delivered  tbem .  to  tfae  Crown,  then  tbe  result 
would  follow  that  they  mnst  either  have  mann- 
&ctored  tbem  themselves,  without  tbe  authority 
of  the  patentee,  and  so  be  liable  for  an  in&in^c- 
ment,  or  they  must  have  purchased  tbem,  in  which 
case,  undoubtedly,  they  would  have  satisfied  the 
patentee.  But  when  ve  look  at  this  contract,  the 
question  arises  whether  there  is  any  doubt  at  all, 
or  whether  it  is  possible  to  arsue,  that  this  is  a 
mere  case  of  a  contract  for  s^  and  purchase  of 
10,000  riHes,  or  whatever  tfae  number  may  lie,  or 
wliether  it  is  not  an  agreement  between  the  defen- 
dants and  the  Crown,  or  the  ofBcers  of  tbe  Crown 
acting  under  the  au^ority  of  the  Crown,  for  the 
manufacture  by  the  defendants  of  the  nnmber  of 
articles  in  question.  K"ow  we  have  only  to  look 
at  the  contract  to  see  that  this  is  necessarily  so, 
and  that,  although  there  are  general  words  in  tbe 
contract,  the  words,  for  example,  that  die  defen- 
dants  will  provide  a  certain  nnmber  of  these  rifles 
to  the  Crown,  that  may  be  ambiguous,  it  ia  im- 
possible to  look  at  the  second,  ^ird,  and  fourth 
claases  to  be  found  in  this  instrument  witb- 
oafe  seeing  that  there  is  a  direct  authority  on 
the  part  m  the  Crown  to  tbe  defendants  to  mana- 
^wjture  the  articles,  and,  they  being  so  mflnu&o- 
tnred,  to  deliver  tbem  at  a  certiun  price  to  the 
officers  appointed  to  receive  them.  In  the  case 
itself  yon  find  it  stated  that  the  acts  of  infringe- 
ment complained  of  were  as  follows :  **  On  or 
about  the  16th  April  the  defendants  tendered 
to  the  Secretaiy  of  State  for  "War  for  the  supply 
for  the  public  service  of  13,876  Martini-Henry 
rifles,  and  on  tbe  29th  day  of  the  said  month, 
the  said  tender  was  accepted  by  Her  Majesty's 
said  Secretary  of  State,  and  a  contract  was 
entered  into  at  tbe  price,  and  on  the 
terms  mentioned  in  the  said  contract."  Xow 
we  have  to  observe  hero  that  first  of  all  tbia 
is  an  act  done,  whatever  maybe  its  precise  nature 
and  character,  under  t^e  direct  authority  and 
command  of  the  Crown,  the  patentees  and  the 
defendants  On  the  one  hand,  and,  the  Secretary  of 
State  for  "War  on  the  other.  It  lias  been  observed, 
incidentals  indeed,  but  it  has  been  observed  more 
than  once  in  the  course  of  the  argument,  that  the 
<^neen  cannot  go  and  manu^ctnre  or  make  any 
nfles  for  her  great  army  in  her  own  person, 
neither  can  the  Secretary  of  State  for  War  do  so, 
and  if  he  desired  to  have  a  number  of  these  rifles, 
10,000  or  any  other  number,  for  tbe  public  service, 
he  must  employ  somebody  to  mannfactnre  tbem, 
or  he  must,  as  he  might  do,  go  and  buy  them  at 
once  in  the  market.  vYell,  wlut  is  it  be  bas  done 
here  ?  First,  then,  it  is  the  Secretary  of  State  for 
War  who  gives  tbe  direction,  and  who  enters  into 


tbe  contract.    The  next  article  then  proceeds: 
"  The  defendants  under  and  in  pursuance  and  per- 
formance of  tbe  said  contract  on  theirjpart,  made, 
manufactured,  and   delivered,  a(»x>rding  to  tiie 
terms  stated  in  the  said  contract,  a  portion  of  the 
said  nnmber  of  13,875  Martini-Henry  rifles,  which 
said  rifles  were  accepted  of  and  from  the  defm- 
dants  by  Her  Majesty's  Secretary  for  War,  snd 
for  the  use  of  Her  Majesty  and  the  pnUic  service 
aforesaid,  and  the  defendants  have  bean  psJd  for  and 
in  respect  of  a  part  of  tbe  same  rifles  so  made, 
mannfectured,  and  delivered."   We  have  here  the 
very  word  itself.    They  do  not  buy,  and  having 
bought,  say,  "provide  and   deliver;"  but  they 
made,  mannfoctured,  and  delivered  according  to 
the  terms  stated  in  the  said  contract,  a  portion  of 
the  articles  which  were  accepted  from  the  defen- 
dants by  Her  Majesty's  Secretary  for  War,  "  for 
tbe  use  of  Her  Majesty  and  the  public  service  as 
aforesaid,  and  the  defendants  have  been  paid  for, 
and  in  respect  of  part  of  tbe  same  rifles  so  made, 
manufkotured,  and  deliver^"    I  am  referring 
to  the  precise  terms  of  the  contract,  where  wo 
find  it  expressly  stated,  "  If  under  and  by  virtue 
of  this  contract."    Thai  we  come  to  see  now  the 
contract  was  performed,  uidperformed  to  the 
satisfaction  of  txith  parties.    The  rifles  have  been 
delivered  by  the  defendants,  accepted  for  the 
Crown  by  the  Secretary  for  War,  and  paid  for  by 
him  to  the  defendants.   Without  more,  I  should 
say  that  if  the  case  rested  here  it  was  a  case  in 
which  the  Crown  directly  employed  the  defendants 
to  manufacture  this  quantity  of  rifles,  and  that,  in 
contemplation  of  law  there  is  no  difference  between 
tbe  manu&cture  by  the  Crown  itself  and  the 
manufacture  by  the  defendants  under  tbe  Crown's 
authority,  and  the  difference  in  fact  is  only  tbe 
necessary  and  inevitable  one  arising  from  the  im- 
possibility of  tfae  Queen  herself  manufacturing  a 
quantity  of  rifles.    Without  reference  to  tno 
precise  terms  <tf  Uie  contract,  it  would  be  enough 
to  say  here,  that  bv  tfae  finding  of  the  case  it  is 
shoTvn  that  the  rifles  were  manufactured  the 
defendants.   Then  comes  the  qnestion,  with  which 
I  bave  already  partially  dealt,  whether  tfae  manu- 
facture being  by  the  ctefendants  for  the  Crown 
and  by  the  Erection  of  the  Crown,  it  would  not  be 
impossible,  if  there  be  any  distinction  as  bas  been 
here  contended  for  between  manufacture  by  the 
Crown  and  manufacture  by  others  under  the 
Cruwn's  direction,  to  f^ve  the  effect  to  the  rule  of 
law  laid  down  in  FeatJier  v.  The  Qiteen.  Unless 
we  are  to  suppose  tbe  possibility  of  some  of  the 
Crown  officers  themselves  manufacturing  such 
articles,  it  cannot  signify  whether  tbey  employ  a 
manufocturer  or  100  workmen  in  Woolwich  Dock- 
yard, or  anyone  else.  It  is  enough  that  whoever 
manufactures  is  emplc^ed  by  the  Crown.  Tfae 
Queen,  by  virtne  of  her  prerogative,  and  the 
implied  exception  in  the  letters  patent,  is  entitled 
to  use  tbe  patented  invention  herself,  and  she  does 
in  effect  use  it,  when  she  tells  other  persons  of 
whatever  number  or  description,  to  manufacture 
the  article  in  question  for  her  use.   But,  when  we 
look  at  the  terms  of  the  contract  again,  the  matter 
is  still  clearer.   In  the  first  schedule  a  number  of 
articles  are  specified  "  rifles,  Martini-Henry,  with- 
out swords,  bayonets,  or  scabbards,  at  SI.  lOg. 
each,  less  7s.  6d.  each  for  steel  tubes,  and  28.  2d. 
each  for  stocks,  patents  and  specifications  to  be 
seen  nt  the  Royal  Small  Arms  Factory,  Enfield. 
Materials  for  barrels  and  stocks  will  be  issued 
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from  the  GoTemment  storea."  Mow  can  it  be 
said  that  the  defendants  have  done  any  other  act 
than  manufacture  these  rifles.  They  bare  to 
begin  with  the  barrel  and  stock,  and  theymann- 
factnre  them  into  a  Martini-Henry  rifle.  What 
else  have  th^  to  doP  Nothing  else  is  pointed 
out  here.  They  have 'the  two  parts  found  for 
them,  and  they  have  to  mannfacture  the  breech- 
loading  and  any  o&ier  part  necessary  to  com- 
plete the  manufacture  of  the  entire  article. 
Going  on  to  another  part  of  the  contract  the 
second  of  the  articles  we  find  this :  "  Prerions 
to  the  articles  being  received  into  store,  they 
will  be  examined  by  the  officer  or  offioera  ap- 
pointed for  that  purpose,  and  if  fonnd  inferior 
or  defective  in  quality,  they  wiU  be  rqeoted, 
and  the  contractor  is  to  remove  the  saipe 
at  his  own  espense,  within  ten  days  after  he  is 
requested  to  ao  so,  without  any  allowance  being 
made  to  him  for  snch  rejected  articles."  Then 
comes  the  contract  on  the  part  of  the  defendants. 
"  We  the  undersigned  hereby  agree  and  bind  our- 
selves to  provide  and  deliver  the  articles  enu- 
merated in  the  list  or'  schedule  hereunto  annexed, 
and  we  do  agree  to  abide  by  and  fulfil  all  the  con- 
ditions, &0.,  and  in  de&olt  to  pay  a  certain  pmalty 
to  the  Qaeen.  Here  we  have  as  minutely  as 
language  can  express  it,  a  contract  of  manufacture 
to  "provide  and  deliver."  and  the  defendants 
nndertako  to  perform  and  execute  that  contract; 
at  the  direct  emplovmeut  of  the  Secretary  of 
State  for  War.  Under  these  circumstances  any 
question  that  might  arise  had  this  been  a  mere 
contract  for  purchase  and  sale  of  the  articles,  has 
no  application  to  tbe  present  case.  I  am  of  opinion 
that  the  case  comes  entirely  within  the  principle 
of  Feather  v.  The  Queen,  as  being  a  case  of  manu- 
facture, and  manufacture  only,  upon  the  Queen's 
employment,  and  at  her  direction.  I  go  on  to 
observe,  in  conclusion,  that  the  power  which  is 
vested  in  the  Queen,  like  all  other  branches  of  tbe 
prerogative,  is  entirely  for  the  benefit  of  the 
public  That  power  is  of  the  very  highest  import- 
ance to  tbe  ver^  highest  requirements  of  the 
nation.  Sapposmg  a  war  to  break  out,  and 
100.000  rifles  are  required  with  as  little  delay  as 
possible  iu  order  that  our  armies  may  take  the 
field ;  if  the  Grown  was  obliged  to  wait  nntil  all 
the  patentees  of  one  patent  got  machinery,  and 
another  patentee  could  be  satisfied  and  induced  to 
enter  into  an  agreement,  the  kingdom  might  be 
inVaded  and  conquered  (if  we  may  suppose  such  a 
thing)  before  tbe  agreement  could  be  made  and 
the  manufacture  take  place.  It  is,  therefore, 
greatly  to  the  benefit  of  the  Crown,  and  of  the 
nation  itself,  that  the  Grown  should  have  the 
power  to  take  into  its  own  hands  the  entire  manu- 
facture and  purchasing  of  any  number  of  articles 
necessary  for  the  State  in  war,  and  that  with  or 
without  compensation.  I  need  only  add  that  there 
is  no  fear  in  this  country  of  the  Crown  itself  in 
the  character  of  the  Sovereign,  and  still  less  where 
there  is  aHxinse  of  Commons  in  which  every 
member  oao  be  heard  on  any  subject  of  complaint, 
that  the  Crown  will  ever  do  imasttce  in  violating 
the  rights  of  the  patentee  by  making  no  compensa- 
tion to  him.  In  later  times  there  is  an  express 
provision  nnder  which  compensation  can  be  made, 
^though  it  is  not  secured  by  this  patent,  and  is 
not  material.  There  is  no  donnt  that  the  Crown  is 
always  ready  upon  petition  or  enquiry  to  make 
ample  compensation  for  whatever  may  be  tbe  just 


claim  of  the  patentee,  wherever  he  has  suffered  by 
the  Crown  aidopting  or  using  his  patent.  Under- 
the  circnmstances,  therefore,  I  hold  that,  this 
being  a  mannfactnre  really  by  the  Crown  itself, 
it  is  privileged,  and  that  the  defisndants,  who  have 
been  tbe  instruments  of  the  Crown  in  the  manu- 
facture in  que<ition,  are  within  tbe  immunity  and 
prerogative  of  the  Crown,  and  exempt  from  any 
action  or  olsim  whatsoever  at  the  suit  of 
patentee. 

Jaueb,  L.  J.— I  am  of  tbe  same  opinion.  What- 
ever ma^  have  been  iihe  ideas  prevalent  in  the 
public  mind,  and  in  certain  legal  minds,  as  to  the 
extent  of  the  obligation  of  the  Crown  with  respect 
to  the  rights  of  patentees  before  the  case  of 
Feather  v.  The  Queen,  it  appears  to  me  that,  when 
the  question  once  was  raised  for  l^al  decision 
before  a  legal  tribunal  in  this  country,  it  would 
have  been  impossible  for  any  lawyer  to  arrive  at 
any  other  conclusion  than  that  which  tbe  Court  c£ 
Queen's  .Bench  came  to  iu  that  case,  having  doe 
regard  to  the  well  established  principles  which 
have  at  all  times  prevailed  in  this  country  as  to 
the  construction  of  grants  of  the  Crown,  and  as  to 
the  construction  of  Acts  of  Parliament,  by  which 
the  Grown  is  supposed  and  might  be  supposed  to- 
be  bound.  I  say  it  seems  to  me  that  the  moment 
the  question  was  first  raised  and  stated  as  a  mere 
legal  question  for  the  decision  of  a  1^1  tribunal, 
it  was  impossible  to  hold  that  there  is  anything 
in  the  letters  patent,  or  any  letters  patent  which 
extended  to  the  Grown  itself  the  prohibition  or 
injunction  which  the  Grown,  by  these  letters 
patent,  imposed  upon  its  subjects,  or  anything 
by  which  the  Crown  Qonld  be  supposed  to  be- 
entering  into  a  covenant  or  bargain  with  the- 

rtenteethat  it  was  not  itself  to  use  the  invention, 
say  thafi  it  appears  to  me  that  Feather  v.  Tk» 
Queen  was  decided  upon  principles  impossible  to 
be  questioned,  and  that  the  authority  is  now  a 
binding  authority.  Starting  with  that,  it  appears 
to  me  that  the  decision  ot  Diseon  v.  The  London 
Small  Arms  Company,  which  we  have  to  deal 
with,  is  one  which  (with  all  respect  to  the  learned 
judges  who  decided  that  as  th^  decided  the  case 
of  Feather  v.  The  Queen)  is  a  decision  which  is 
given  on  what  appears  to  me  an  equally  well 
settled  principle  of  law  in  this  country.  It  appean 
to  me  to  have  been  settled  in  all  kinds  of  cases  that 
what  a  person  may  lawfully  do  himself  he  may  law- 
fully do  by  his  attorney,  his  Iniliff,  his  contractor, 
his  agent,  his  servant,  his  workman ;  that  it  is  a 
sufScient  plea  in  certain  cases,  that  the  thing  was 
done  by  the  authority,  at  the  request,  or  on  behalf 
of  the  person  who  had  a  legal  right  to  do  it. 
Almost  every  great  work  in  this  country  is  dona 
fay  contractors  who  act  under  the  aathonty  of  the 
bodies  who  have  received  authority  from  Parlia- 
ment to  do  what  is  required  to  be  done.  If  it  be 
the  case,  as  it  appears  to  me  to  be  the  case  here* 
that  it  was  done  by  the  authority  and  the  erprcsa 
authority,  for  tbe  nso,  for  the  benefit  of  the  Crown, 
it  is,  to  my  mind,  merely  saying  that  it  was  done 
byliie  Crown.  The  Grown  hu  done  it  by  such 
person  or  persons,  in  such  a  wot,  nnder  snch 
circumstances,  as  the  officers  of  the  Grown  thonght 
fit  to  do  it.  It  appears  to  me,  when  it  was  stated 
in  the  coturt  below  that  there  was  nothing  in  prin- 
ciple that  created  any*  difference  between  articles 
manufacture  under  a  contract  for  tbe  use  of  the 
Crown  and  articles  sold  to  the  Crown — I  say 
it  with  all  unfeigned  deferenotrand  jresji^  for 
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those  who  so  stated  it — that  there  is  a  differenoa 
between  an  affirmative  and  a  negative  in  tbe  two 
things,  becaase  in  the  one  case  toe  man  would  be 
able  to  allege  with  trnth  that  he  has  done  it  at  the 
request  or  by  command  and  for  tbe  nse  of  tbe 
Orown  i  in  the  other  case  be  would  not  be  able  to 
■allege  that  he  had  so  done  it.  He  could  only 
prove  that  he  had  done  it  fen:  his  own  use  and 
speculation,  sjid  the  wrong  which  be  bad  com- 
mitted would  not  be  purged  by  the  fact  that  the 
Crown,  or  the  Crown's  servant,  had  subsequently 
made  an  independent  bargain  with  him  for  tbe 
article  itself.  It  appears  to  me  there  is  this  dis- 
tinction, in  tbe  one  case  it  is  a  mannfaotnre  for 
themselvee^  in  the  other  cmo  it  is  preoiBely  the 
same,  it  seems  to  me,  as  if  the  Crown  bad  hired 
the  defendants'  warehonse  and  their  servuitB,  and 
bad  employed  the  defendants  to  roannfactore  tor 
■them.  For  whether  ^be  Crown  pays  a  sum  for 
tihe  article  manufactured  in  the  wwkshop  in  gross, 
■or  pays  a  snm  for  the  servant,  and  pays  somebody 
for  superintending  it,  and  pays  themaremuneration 
for  it,  it  seems  to  me  the  sune  thin^.  That  is, 
the  articles  themselves  are  made,  dehvered,  and 
prepared  by  tbe  order  and  for  the  use  of  the 
Crown  and  therefore  they  are  within  tbe  right  of 
the  Crown,  to  manufacture  for  its  own  use. 

Melush,  L.J. — I  am  of  the  same  opinion.  I  en- 
tirely concur  with  the  reasons  given  in  tbe  case  of 
'  Feather  t.  The  Queen  for  that  judgment.  It  ap- 
pears to  me  that  it  necessarily  follows  from  the 
well  established  rule  of  law  tliat  in  the  construc- 
tion of  AotB  of  Parliament  and  in  the  oonstniotdon 
of  grants  by  the  Crown,  the  Crown  is  not  bound 
unless  «prassly  mentioned.  By  which  I  nnder- 
etand  that  an  Act  of  Parliament  or  a  grant  pro- 
fessing to  bind  all  persons  in  general  is  not  suffi- 
cient to  bind  tbe  Crown,  but  Xha.t  it  most  in  terms, 
say  that  it  is  intended  to  be  i^lioable  to  the  case 
of  the  Crown.  I  can  see  no  reason  why  tbe  grant 
of  letters  patent  is  not  to  be  construed  like  all 
other  grants  on  behalf  of  tbe  Crown.  It  is  said 
that  it  amounts  to  a  contract  between  tbe  Govern- 
ment and  the  patentee,  and  that  consideration  is 
l^iTen.  No  doubt,  for  certain  purposes,  learned 
judges,  in  considering  patents  have  treated  them 
as  it'  they  were  contracts,  but  when  yoa  look  at 
the  patent  itself  it  professes  to  be  a  grant,  stating 
that  the  patentee  had  foond  out  a  certain  invention, 
and  that  it  would  be  a  benefit  to  the  public  that  he 
ahoold  have  letters  patent,  and  wen  there  is  a 
grant  which  purports  in  terms  to  be  a  grant  from 
the  Crown,  and  that  grant  is  made  subject  to  a 
variety  of  conditions  upon  the  non-compliance 
-with  which  that  patent  is  to  be  forfeited.  Tbe 
patentee  does  not  bind  himself  to  anything,  but 
certain  conditions  are  imposed  by  the  Crown,  upon 
non-oomplionce  with  which  the  patent  is  lost 
Almost  the  entire  argument  which  has  been  pre- 
amted  to  us  for  the  pupose  of  showing  that  it  is 
in  the  nature  of  a  contract,  and  for  tbe  purpose  of 
lowing  that  it  was  intended  to  bind  the  Crown, 
has  depended  upon  those  conditions.  But  mofat  of 
these  conditions  (I  rather  think  almost  all  of  them) 
have  been  inserted  from  time  to  time  sinoe  the 
Statnte  of  Monopolies.  But  it  was  perfectly  ob- 
Tions  that  if  the  Crown  would  not  have  been 
bound  by  a  patent  granted  a  day  after  the  Statute 
-of  Honqpoliee  bad  passed,  and  when  there  were  no 
conditions  at  all,  the  mere  fact  that,  out  of  pre- 
caution and  for  the  benefit  of  the  public,  the  Crown 
iias  since  thought  fit  to  insert  a  namber  of  con- 


ditiona  in  the  lettera  patent,  cannot  alter  the  oon- 
Btmotion  which  previously  prevailed  and  make 
that  a  grant  binding  tbe  Crown,  which  previously 
was  a  grant  only  binding  the  subject  of  the  Crown, 
and  not  binding  the  Crown  itself.  Therefore,  I 
am  of  opinion  the  Crown  is  not  bound.  Then,  the 
Crown  not  being  bound,  is  entitled  to  use  the  in- 
vention specified  in  the  letters  patent  for  the  pur- 
poses of  the  public,  and  being  entitled  to  use  the 
invention  specified  in  the  letters  patent  for  tbe 
purposes  of  the  public,  the  Grown  Is  entitled  to 

fet  it  manufactured,  and  the  question  we  have  to 
ecide,  and  the  only  question  upon  which  we  dififar 
from  (he  Court  of  Queen's  Benob,  is  that,  admitting 
that  the  Crown  is  entitled  to  set  it  manu&oturea 
by  its  serranta,  is  the  Crown  also  entitled  to  get  it 
mantifactttred  by  employing  a  contractor  to  manu- 
facture it  P  Part  of  the  £fferenoe  in  the  court 
below  arises  upon  the  construction  of  tbe  contract 
itself.  I  think  some  learned  judges  seem  only  to 
have  looked  at  the  printed  part  of  the  contract 
which  consists,  first,  of  the  tender,  which  is  pub- 
lished by  tbe  Government,  and  which  contains  the 
general  conditions  of  the  contract,  and  which  the 
parties  see  before  they  tender,  and  the  acceptance 
of  an  offer  imder  the  tender  which  is  contamed  in 
it,  without  considering  that  it  refers  to  a  schedule 
and  that  tbe  most  material  parts  of  the  contract 
are  contained  not  in  the  printed  part  but  in  the 
written  schedule  annexed  to  it.  In  the  written 
schedule,  when  we  look  at  the  oontents  of  it,  it  is 
plain  the  Crown  was  to  provide  the  steel  tnbei 
and  the  stocks,  and  then  the  contractor  was  ta 
manu&oture  the  steel  tubes  and  the  stocks  into  a 
perfect  SCartini-Eenry  rifle,  which  was  to  be  inspec- 
ted during  the  process  of  manufacture  by  tbe  Crown 
officers  at  tbe  particular  place  where  it  was  to  be 
manufactured.  Therefore,  it  plainly  was  a  contract 
to  manufacture  certain  articles  for  the  purposes  of 
the  Grown.  How,  if  the  Crown  has  the  right  to  have 
the  patented  article  manufactured  by  its  servants, 
has  it  oot  the  right  to  have  it  manufactured  by  en- 
tering into  a  contract  with  tbe  contractor?  Wmitis 
the  difference  between  the  relation  of  employer 
and  contractor  and  the  relation  of  master  and  ser- 
vant ?  No  doubt  there  is  one  perl'ectly  well 
established  diSerenco  between  them,  namely,  that 
the  master  is  answerable  for  tbe  acts  of  the  serrant 
done  in  the  course  of  the  employment,  even  thoa£|fa 
they  are  not  expressly  anthoriBed  by  bim.  He  u 
answerable  for  the  negligent  acts  of  the  servants, 
and  for  any  acts  done  by  the  servants,  if  they  are 
within  the  scope  of  his  general  authority  in  the 
course  of  the  employment.  Whereas,  in  tbe  case 
of  a  contractor  and  employer,  the  employer  is  not 
answerable  for  the  acts  of  the  contractor,  if  done 
negligently,  in  tbe  course  of  executing  the  con- 
tract, and.which  are  unauthorised  by  him.  But 
as  far  as  his  acts  are  expressly  authorised  by  the 
contract,  I  am  not  aware  that  there  is  any  dif- 
ference between  the  employer  and  contractor 
and  master  and  servant.  Tbe  acts  of  the 
contractor  expressly  authorised  by  the  contract 
are  the  acts  of  the  employer.  That  may  be  illus- 
trated by  the  cases  which  happen  every  day  with 
reference  to  contracts  for  railway  Gompanies.  Jt 
the  railway  companies  employ  a  contractor  to  do 
any  of  the  numerous  works  which  the  railway  com- 
panies are  authorised  to  do  by  Act  of  Fu-Uament, 
there  is  no  doubt  at  all  that  tbe  contractor  may 
justify  doing  the  act  under  tbe  authority  of  the 
railway  company.   If,  on  the  o^^^^^^^^u^ 
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yra,j  company  employ  the  contractor  to  do  any  act 
frhich  is  illegal,  andirbich  they  are  not  authorised 
to  do  1^  Act  of  Parliament,  then  the  person  who 
is  damaged  by  that  illegal  act  may  bring  his  ao- 
tion,  not  only  against  the  contractor  who  does 
that  act,  but  against  the  railway  company  who  are 
his  employers.  The  act  of  the  contraccor  expressly 
authorised  by  the  contract  is  tbe  act  of  the  em- 
ployer, just  as  much  as  tbe  act  of  the  servant  is 
the  act  of  the  master.  Therefore,  when  the  Queen 
employs  these  defendants  to  manufacture  for  her 
stocks  and  barrels  into  these  Hartini- Henry  rifles, 
that  is  really,  in  point  of  law,  the  act  of  tbe  Queeu 
herself^  and  Uie  contractor  may  justify,  just  as  thu 
servant  majr  justify.  Ishould  rather  thiuk  it  would 
be  found,  if  you  referred  to  the  old  system  of 
pleading,  anch  as  was  nsed  in  the  days  of  pleading 
to  special  demurrers,  tou  might  justify  in  the 
same  words.  It  would  not  be  necessary  to  say 
whettier  the  act  was  done  in  the  relation  of  master 
and  serrant  or  employer  and  contractor,  but  it  is 
snffideut  that  the  person,  whether  master  or  em- 
plc^w,  was  entitled  to  do  that  act,  showing  how 
be  was  entitled  to  do  it,  and  then  br  tbe  authority 
of  the  master  or  employer,  he  did  the  act  in  ques- 
tion, and  that  would  be  proved  by  showing  that  he 
was  employed  as  a  contractor  to  do  it,  or  by  show- 
ing that  he  was  employed  as  a  servant  to  do  it. 
Therefore  it  is  impossible  to  make  a  legal  distinc- 
tion between  the  two  cases.  Therefore,  as  I  think, 
Feather  v.  The  Queen  was  rightly  decided ;  I  am  of 
opinion  that  it  necessarily  follows,  from  Feather  v. 
The  Queen  being  rishtly  decided,  that  the  defen- 
dant! hare  a  good  cfefence  to  this  action. 

QsoTE,  J.— am  of  the  same  opinion.  I  think 
that  Feather  t.  The  Queen  was  rightly  dcdded, 
and  I  do  not  intend  to  go  over  the  itroands  of 
that  dedsion,  but  only  to  advert  to  one  or  two 
points  which  have  been  pressed  in  arcoment 
before  this  court.  It  has  been  said,  assuming 
and  admitting  that  the  Crown  are  not  bound,  ex- 
cept expressly  named  in  the  patent,  that  (althoujjh 
it  cannot  be  contended  that  the  Crown  is  m 
terms  expressly  named)  yet,  from  the  words 
which  are  used,  the  necessary  implication  arises, 
and  there  is  something  tantamount  to  the  naming 
of  the  Crown,  and  that  the  Crown  is  in  fact  bound 
by  this  grant,  not  because  the  Crown  eo  nomine  is 
named,  out  because  there  is  one  clause  in  the 
letters  patent  which  cannot  be  fairly  construed 
without  assuming  that  the  Crown  is  bound  by 
flhem.  I  do  not  read  the  letters  patent  as  contain- 
ing or  importing  any  such  constmction  as 
would  force  ns  to  assume  that  the  Crown  was 
bound.  The  first  branch  of  this  argument — whidh 
is  the  only  argument  I  think  it  necessary  to  advert 
to — is  that  the  grant  is  for  the  sole  use  and  exer- 
cise of  the  said  invention.   It  is  said  that  the  word 

sole  "  there  excludes  the  Crown,  but  if  the  clause 
is  read,  it  shows  it  is  the  sole  use  as  between  her 
Majesty's  subjects,  and  the  next  proviso  or  prohi- 
bition  IB,  "  We  do  by  these  presents,  for  us  our 
heirs  and  successors,  require  and  strictly  command 
all  and  every  person  and  persons,  bodies  politic 
and  corporate,  and  all  other  our  subjects  what- 
soever, of  what  estate,  quality,  or  de^ee,  name,  or 
condition  soever  they  be,  within  our  United  King* 
dom  of  Great  Britain  and  Ireland,  the  Channel 
Islands  and  the  Isle  of  Man,  that  neither  tbcy  or 
any  of  Uiem,  at  any  time  during  tbe  continuance 
of  the  said  term  of  fourteen  years  hereby  granted, 
either  directly  or  indirect'r,  make  use  or  put  in 
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practice  the  aaid  invention."  There  is  not  a  word 
there  about  any  understanding  on  behalf  of  the- 
Crown  that  the  Crown  itself  should  be  bound  by 
an  injunction  upon  tbe  snbjeots  ofthe  Crown  that 
they  should  allow  the  patentee,  as  between  the 
Crown  and  the  patentee,  the  sole  use,  and  should 
not  put  in  practice  the  iuventiqn.  Then  it-  was 
said  that  there  are  certain  dicta  and  judgments  of 
learned  judges,  especially  of  Lord  Eldon,  which 
say  that  the  terms  of  the  patent  are  a  bargain 
between  the  Crown,  acting  on  behalf  of  the  public^ 
and  the  patentee.  In  one  sense  tbe  term  "  bar- 
gain" may  be  used. ,  The  Crown,  in  granting  a 
monopoly  to  one  subject  as  against  the  remain- 
ing subjects  of  the  Crown,  has  to  see,  on  behalf 
of  the  public,  that  the  monopoly  is  not  abused, 
and  for  that  purpose  the  Grown  insists  and  has 
insisted  from  time  to  time  as  I  pointed  out  to 
Mr.  Aston,  dnring  his  argument,  upon  pfO[>er 
provisoes  brang  inserted,  wnich  describe  tne  in- 
vention accurately,  and  so  on.  In  tbe  reign  of 
Queen  Anne,  and  considerably  after  the  statute 
of  James,  whereby  these  letters  patent  wore 
legalised,  if  I  may  say  so,  to  the  true  and  first 
inventors,  that  important  proviso  was  put  in  n«> 
doubh  in  one  sense,  ii  being  a  bargain  that  th& 
patent  should  be  void  unless  these  provisoes  were 
complied  with,  but  nob  as  making  the  Crown  a 
party  to  a  deed  in  the  nature  of  a  covenant,  so  a» 
to  enable  tbe  patentee  to  sue  the  Crown  as  upou  a 
contract,  not  as  a  barjiain  on  the  part  ct  tho 
Crown  upon  which  tho  Crown  itself  could  be  sued. 
Several  other  clauses  and  provisoes  for  the  pro- 
tection of  the  public  have  been  inserted  in  letters 
patent;  not  provisoes  which  bind  the  Crown 
Itself,  but  provisoes  which  tell  tbe  patentee,  "If 
you  don't  comply  with  the  stipuutions,  your 
patent  will  he  void."  And  now  I  come  to  the 
only  other  remark  which  I  shall  make  upon 
Feaiher  v.  The  Queen,  which  struck  me  as  che 
most  plausible  argument  in  this  case  in  favour 
of  the  judgment  the  learned  counsel  was  support- 
ing, which  was  the  clause  for  the  supply  of  the 
patented  article,  for  it  does  not  apply  only  to 
arms.  "IF  tbe  said  patentee  shall  not  supply  or 
cause  to  be  auppHed  for  our  service  alt  such 
articles  of  the  said  invention  as  he  or  they  shall 
be  required  to  supply  by  the  oificers  or  commis- 
missioners  administering  the  department  of  our 
service  for  the  use  of  which  the  same  shall  be 
required  in  such  manner,  at  such  times,  and  at 
and  upon  such  reasonable  prices  and  terms  as 
shall  be  settled  for  that  purpose  by  the  said 
officers  or  commissioners  rei^uiring  the  same, 
that  then,  and  in  any  of  the  said  cases,  these  oar 
letters  patent,  and  all  remedies  and  advantages 
whatsoever  hereby  granted,  shall  utterly  cease, 
determine,  and  become  void."  Now  it  is  i^aid 
that  is  inconsistent  with  the  Crown  having  tho 
right  to  nse  the  invention,  because  if  the  Crown 
have  a  right  to  use  the  invention,  why  does  tbe 
Crown  insert  these  stipulations  for  a  supply  P  It 
appears  to  me  perfectly  capable,  at  all  events,  of 
bemg  viewed  consistently  with  the  right  of  the 
Grown  to  use  it.  It  often  happens,  and  often 
happens  as  we  know  in  the  present  day,  that 
patentees  manufacture  their  own  patented  articles, 
and  keep  the  manufacture  entirely  in  their  own 
hands.  IE  I  recollect  rightly,  I  believe  it  was  the 
case  mth  Mr.  Betts's  patent  capsules.  No  doubt 
there  are  many  cases  where  thepatentec  keeps 
the  matter  in  his  own  hands^  ai^^j::^^fi^|^aaa 
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tbey  attain  a  liigb  perfection  of  mannfactnre. 
Thej  license  nobody,  bnt  only  sapply  them  irith 
the  articles  that  they  themaelTes  mannfactnre. 
They  aometimes  hATe  a  monopoly  of  materials  as 
in  the  paraffine  csBe,  by  which  means  they  are 
enabled  to  manufacture  better  than  airr  other  of 
Her  l&^ty's  sabjeots,  and  by  the  aid  of  the 
monimoly  gnmtedby  the  letters  patent  to  purchase 
the  Dest  msteriala  for  the  poxpOBe  m  mana< 
fBotoring  that  patented  axtiele.  Bat  the  Cztnrn 
may  have  no  means  practioaDy,  if  suddenly  called 
npon^  of  finding  any  manii&ctnrer  to  compete  with 
Buch  maan&ctoreEr  of  snoh  patents  for  some  years 
after  he  has  by  the  letters  patent  monopolised  the 
manofaoture  of  the  article.   It  is  necessary  that 
the  Crown  should  have  a  right  to  mannfaotnre, 
and  that  they  should  also  have  the  right  to  compel 
the  patentee  to  mauufocture  for  them.  Assuming 
the  right  of  the  Crown  to  use  the  patent,  it  does 
not  enable  the  Crown  to  imprison  the  patentee 
becaose  he  does  not  manufacture  for  the  Crown, 
and  therefore  theyproride  that  the  patentee  shall, 
at  the  proper  price  and  npon  proper  terms — 
nothing  being  said  about  paying  tor  licences  and 
BO  forth — but  at  the  proper  price  and  npon  proper 
terma,  afaall  mannbcture  for  the  Grown.  It  is 
■aid  that  the  patentee  ma^  not  be  able  to  monn- 
factnre.   That  is  a  question  which  we  need  not 
inquire  into.   I  suppose  if  the  Crown  were  to 
nuuce  an  impossible  demand  that  would  not  void 
the  patent;  bat  the  question  is,  whether  that 
clause  implies  that  the  Crown  must  be  bound  by 
the  letters  patent.   It  appears  to  me  that  the 
clause  is  capsble  of  a  pOTfectly  reasonable  con- 
struction omsistent  witn  the  Crown  having  the 
right  to  mann&oturo  itself,  and  to  use  the  patented 
article.    It  may  pay  the  p^entee  if,  ay  those 
means  alone,  the  Crown  can  oonTeniently  get  the 
nse  of  tbe  patented  ardde,  if  the  use  of  the 
patented  article  is  required  for  the  public  service. 
I  make  no  further  observations  upon  Feather  v. 
The  Queen,  bat  I  want  to  make  one  or  two  remarks 
upon  this  part  of  the  ou^  whioh,  assaming  the 
case  of  Feather  v.  The  Queen  to  be  good  law, 
Tenders  it  lu^oable  to  the  present  case.  Ik  is 
said,  true  FetUher  t.  The  Queen  decides  that  the 
Crown  may,  by  its  servants,  manufacture  the 
patented  articles,  but  it  cannot  agree  with  another 
peraon  to  mumfiicture  them  for  it,  because  that 
becomes  a  matter  of  purchase  and  sale,  and  not  a 
matter  of  service.   I  have  great  difficulty  in  seeing 
tbe  distinction;  no  doubt  there  are  distinctions 
between  servants  and  contractors  in  many  points 
of  view,  as,  for  iDstance,  as  to  the  responsibility 
of  the  master,  where  he  may  be  liable  for  the  act 
of  his  servant  whom  he  h^  under  his  control, 
and  not  for  the  act  of  the  contractor  who  is 
an  independent  man,  who  is  contracting  to  do 
Bomething  for  which  he  is  to  be  paid.  Bat 
that  ia  not  the  case  here.    It  la  admitted  that 
tbe  Crown  baa  the  right  to  maBn&wtnre  the  in- 
vention by  othor  bands  than  its  own,  if  Tou  can 
apply  tbe  words ''bands"  to  the  Crown.  Whereis 
Ufi  difference  between  saying  to  a  man,  "  Come 
into  my  aervioe  for  six  montha,  I  will  pay  yon  so 
much  a  month  for  mann&cturin^  goods  for  me," 
or  telling  a  man,  "  I  wuit  1000  nfles  to  be  mauu- 
factnred  in  six  months,  and  I  will  pay  yon  lOOOZ. 
for  the  job,"  assuming  that  lOOOI.  is  tne  profit,  or 
the  wages  that  a  man  would  get  if  he  was  in  the 
employer's  service  P    Is  there  any  difEerence  P  In 
sacii  a  case  be  ia  equally  the  servant  of  the  Crown. 


He  is  only  hired  for  that  purpose.  The  Crown 
cannot  oblige  him  to  do  anytning  else  if  they 
hired  him  only  to  make  rifles,  therefore  the  differ* 
ence  really  seems  to  be  upon  the  mode  of  payment. 
Then  comes  the  question,  is  this  a  sale  as  contra< 
distinguished  from  an  employment?  If  the  de- 
fendants had  been  persons  making  arms  for  the 
purpose  either  of  general  sale  to  the  public,  or 
npon  a  apeonlation  that  the  Crown,  or  the  deiwrt- 
ment  <^  the  state,  being  the  persons  who  would 
be  moat  likely  to  purchase  the  articles,  would  pur- 
chase them — it  is  not  necessary  to  decide  the 
point — ^but  it  may  be,  if  they  made  articles  tbey 
would  have  been  infringing  tbe  patent,  because 
they  make  them  as  manufacturers  fortfaemaelves 
upon  the  speculation  of  selling  them  to  any 
person.  It  is  not  necessary  to  decide  that  case 
but  that  is  establishing  a  difference  which  we  had 
not  contended  for  here.  This  is  not  a  case  where 
a  man  has  manufactured  on  his  own  account  on 
speculation,  and  then  afterwards  eells  to  the 
Crown.  How  that  may  be  I  do  not  know.  There 
be  has  not  been  acting  under  the  direction  of  the 
Crown,  but  acting  as  a  speonlative  tradesman- 
It  might,  in  such  a  case,  bo  decided  that  the  in- 
fringement was  complete,  becaose  be  has  manu- 
factured and  put  in  praodoe  tbo  patent.  Bat  it 
■seams  to  me  that  is  extremely  difmrent  from  tbe- 
oaae  here,  where  it  is  an  order  from  the  Crown 
to  mannfactnre,  for  I  should  be  inclined  to 
go  the  length  of  saving  that  here  the  Crown- 
supplies  the  materials,  and  simply  orders  the- 
manulacture  of  an  unmanufactured  article.  It  is- 
not  necessary  to  decide  the  point  whether,  if  the- 
Crown  orders  these  articles  wiiihout  supplying 
any  portion  of  them,  and  without  snperintendine 
the  manufticture,  it  would  be  an  infringement.  I 
should  be  disposed  to  say  that  it  is  a  protected 
manufacture,  becauab  there  aro  things  made  not 
in  infringement  of  the  patent,  bnt  ordered  by  tbe 
Crown,  and  really  done  for  tbe  Crown.  But 
it  is  not  necessary  to  decide  that  point  here, 
because  the  materials  for  the  stocks  and  burele- 
■re  supplied  by  the  Grown.  The  wood  and  iron 
are  issued  from  the  Government  stores,  ^e 
work  is  to  be  superinteiuled  by  an  officer  or  officers 
at  a  place  named  by  the  Crown  during  tbe 
progress  of  the  process  of  mana&ctare,  and  the- 
nitents  and  specifications  are  prepared  at  the 
B<^ral  Small  Arms  Factory  at  Enfield,  which,  I 
presume,  is  an  ratablishment  belonging  to  the 
Crown.  Therefore,  it  is  distinotly  brought  under 
the  control  of  the  government.  Is  not  that  a 
manufacture  by  the  Crown  just  as  much  as  by  the 
contractor  P  Is  thero  any  difference  in  it  because 
they  happen  to  be  paid  by  the  job  instead  of 
being  paid  by  the  day  P  But  then,  it  is  said,  the 
Crown  has  the  power  of  rejecting  those  that  are- 
not  efficiently  made,  and  therefore  the  property 
cannot  be  said  to  be  the  Crown's  at  that  time.  It 
seems  to  me  that  that  amonnts  to  no  mora  than 
this—the  person  manii&ctniing  has  the  first  rieht 
to  mannfhoture  tbe  patented  article,  but  he  makes 
the  patented  article  badly,  and  therofore  it  is 
rejected,  and  gets  back  into  the  possession  of  the 
manofoctarer  because  it  is  improperly  made ;  and 
it  is  said,  therefore,  that  the  manufacturer  is  an 
infringer,  not  for  something  he  afterwards  does 
with  those  articles  which  are  thrown  on  his  hands,, 
but  for  something  he  has  done  when  preparing 
them  for  the  privileged  person.  I  am  unable  to- 
see  the  foroe  of  that  argument,  ^^hat  woald 
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Iwoome  of  tbe  defendants  bere  if,  when  those 
rejected  articles  had  been  rejected  by  tbe  Crown, 
"the  defendants  chose  to  sell  them  for  themselves, 
is  another  question  Trhioh  1  think  is  quite  foreign 
to  the  prenent.  .  For  these  reasons  I  am  entirerjr 
of  opinion,  with  tho  rest  of  the  court,  that  the 
Judgment  of  the  Queen's  Bench  should  be  re- 
verrod,  and  that  our  judgment  should  be  for  the 
defendants. 

^vAgmenlt  far  defenAafUt — Jttdgmani  heUne 
reoened. 

Soltoitorsfor  the  pinintiff,  Slihhard  and  Cronaliey. 

Solicitor  for  the  defendants,  The  SolieUor  to 
^  War  Office. 


HIGH  COURT  OF  JUSTICE. 

CHANCERY  DIVISION. 
(Before  the  Hast£B  oi  tbs  Bolls.) 
Thw»day,  June  29. 

Se  FSITH  AND  OSBORNB(a). 

Vendor  amd  purchaser — Tide— Power  of  tale  and 

ewchange — ParttHon. 
A.  eet&emm,i  of  an  undivided  vnoieiiy  of  certain  fr^ 
hold  Juereditamentt  amtained  a  pou>er  auf/u>n'«* 
ing  tlie  trustees  to  eeU,  dispose  of  amvey,  and 
asMgn  the  said  undivided  moiety,  or  any  pm-t 
thereof  to  any  person  or  persona  by  ivay  of 
absolute  sale  for  audi  a  price  in  money,  or  by 
teay  of  exchange  for  such  equivalent  in  lands  and 
hereditaments  as  to  them  should  seem  reasonable, 
and  for  that  purpose  to  revoke  the  old  uses,  and 
(o  Umiit  audi,  new  or  other  uaea  aa  they  sJunUd 
tihink  meeaaary. 
Hddf  ikai  the  power  aaUkoriaed  a  parUbim. 
This  was  an  ad  joorned  summotu  vjoApif  the  Vendor 
■and  Furohaser  Act  1874^  to  obtain  the  opinion  of 
the  court  whether  a  power  of  sale  and  exchange 
•anthorisea  a  partititm. 

a  settlement  dated  the  9th  Maj  1865,  one 
'Undivided  moiety  of  certain  freehold  hereditaments 
was  vested  in  trustees,  and  the  settlement  con- 
tained a  power  authorising  the  tmstees  to  sell, 
■dispose  of,  convey,  and  assign  the  said  undivided 
moiety,  or  any  part  thereof,  to  any  person  or  per- 
;Bons  by  way  of  absolute  sale  for  such  a  prioe  in 
money,  or  by  way  of  exchange  for  sach  equivalent 
in  lands  and  hereditaments  as  to  them  should 
seem  ratBooable,  and  for  that  purpose  to  revoke 
the  old  uses,  and  to  limit  suoh  new  or  other  uses 
oa  ther  shonld  think  neoeaBaiy.   The  other  on- 
-dtvided  moietj  of  tito  aame  horeditamanta  was  at 
the  date  of  tbe  partition  deed  herunafter  men- 
tioned, nsted  in  the  tnutees  of  a  aet^ment  of 
ithe  3rd  April  1861,  whi<^  contained  a  power  of 
partition.   By  the  jpwrtation  deed  dated  the  22nd 
Feb.  1868,  after  raating  that  it  bad  been  ^reed 
-  to  make  a  partition  of  the  hereditaments  (being 
^hose  eomprined  in  the  two  settlements),  it  was 
witnessed  that  in  pursuance  of  the  agreement,  and 
for  efFeotoating  the  partition,  the  trustees  of  the 
settlem^t  of  Gbe  3rd  April  1861  revoked  tbe  uses 
■of  their  undivided  moiety  of  the  hereditMnents 
comprised  in  the  first  part  of  the  schedule  of  the 
said  tukrtition  deed  (bem^  one-half  part  of  the  said 
hereditaments),  and  appomted  the  same  to  the  uses 
of  the  settlement  of  the  9th  May  1865 ;  and  it  was 
also  witnessed  that  the  trustees  of  the  last-men- 
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tioned  settlement  revoked  the  usee  of  their  un- 
divided moiety  of  the  hereditaments  comprised  in 
the  second  part  of  the  schedule  (being  the  other 
half  pai^  of  the  said  hereditaments),  ana  appmnted 
the  same  to  the  nsea  of  the  settlement  of  tbe  2xA 
April  1861.  The  tmateea  of  the  BetUement  of  the 
9th  ICay  1865,  haring  oontraoted  for  to  sale  of 
the  hereditamenta  oompiised  in  tiia  first  part  dt 
the  schedule  to  the  partition  dead,  the  intendiiiK 
ptunihaser  raised  tiu  qaeatiim  aa  to  tiie  Tabdity  at. 
the  partition. 

Whi^eombe  for  the  vendors. 

W.  W.  Kairslalee  for  the  purchaser. 

The  following  authorities  were  refinnd  to : 

Dart's  v.  &  P.  5th  ttdit.  p.  78 ; 

A.UI  V.  Eeathcote,  4  Brown's  C.  C.  378 ; 

JfcQutfon  T.  forouhar,  II  Ves.  467 ; 

Dos  V.  Spencer,  2  Ex.  Bep.  752 ; 

Attomey.Qeneral  v.  Bamilton,,  1  Hod.  214 ; 

BToAthoAo  T.  Fans,  1  N.  B.  159. 
Jbsssl,  M.B. — The  first  question  which  I  have 
to  decide  is  whether  an  ordinary  power  <^  sale 
and  ezohange  does  or  does  not  authorise  a 
partition.  I  prefer  putting  my -decision  nptm  the 
brood  jfroand,  thoa^ih  I  wul  show  preeentiy  that 
this  title  ia  quite  mdapendent  (tf  ife.  The  tatle 
depends  upon  articles  for  a  settlem«nt,  and  irtiioh 
have  been  carried  into  effect  by  an  actual  settle- 
ment, by  which  tbe  legal  estate  was  conveyed  to 
tmstees  of  the  names  of  Frith,  Boss,  and  Spadcea. 
Tbe  power  oootuned  in  tbe  settlement  was  "  to  aeU, 
dispose  of,  convey,  and  ass^p  tbe  said  beredita- 
ments  and  premises,"  referring  to  what  was  con- 
veyed, which  was  an  undivided  moiety.  [His 
Lordship  read  the  power.]  It  will  be  sera  that  it 
is  not  in  &ct  a  power  simply  to  exchange,  but  it  is 
to  sell,  dispose  of,  convey,  and  assign  by  way  of 
absolute  sale,  or  by  way  of  exchange.  Of  course, 
the  word  "  sell  "  refers  to  "  sale,  and  the  word 
"  exchange  "  refers  to  "  dispose  oE,"  and  therefore 
the  question  comes  to  this,  whether  a  trust  (for 
this  is  a  trust  estate)  including  a  power  to  diapoae 
of  by  way  of  exchange,  for  an  equivalent  in  other 
lands  and  hereditaments,  antborises  the  trasteea  to 
dispose  of  one  undivided  moiety  fbr  the  other  un- 
divided moietv.  Why  it  should  not  I  cannot  oon- 
ceive.  The  power  is  to  dispose  of  the  nodirided 
moiety  by  way  of  exchange  for  such  equivalent  in 
Talae  of  other  hereditaments,  which  included  an 
undivided  moiety,  as  they  may  think  fit.  Tbcry 
do  think  fit  to  diuKwe  of  their  undivided  moi^ 
by  way  of  exchange  for  another  undivided 
moiety.  The  words  are  not  "  in  exchange^" 
bnt  *'  by  -way  of  exchange ; "  but  I  do  not 
much  rely  upon  that.  Standing  alone,  it  is 
difficult  to  see  what  the  doubt  is.  Upon  this  par- 
ticutu:  instrument  no  doubt  the  word  "  heredita- 
ments "  includes  an  undivided  moiety.  They  may 
convey  their  own  undivided  moiety  1^  way  of 
ezchanse  for  on  undivided  moiety  m  sooie  othw 
lands,  &en  why  m»  they  not  cmvey  for  an  un- 
divided moiety  c£  lands  which  happen  to  be  hdd 
under  the  same  settlement  P  I  should  not  know, 
reading  it  for  the  first  time,  and  not  knowing  any- 
thing of  real  property  law,  what  the  doubt  could 
be.  That  it  is  donbtful  is  plain  from  what  Mr. 
Dart  says  in  his  book,  at  page  78,  when  he  saya  it 
is  donbtful.  Upon  looking  at  the  last  edition  of 
Lord  St.  Leonards'  work  on  Powers,  published  in 
the  year  1861,  he  does  not  put  it  so  sirangly.  At 
]Mge  856  be  says :  "  It  has  frequently  been  a  qoes- 
tiou  among  conv^uncers  whether  the  usual  power 
of  sale  or  exchange  does  not  auUmriseapaBtitiaa,'* 
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that  is,  does  not  aathwifle  a  partition  in  effeofc; 
beoymaa  when  I  oome  to  look  at  what  was  done  in 
this  case,  I  find  that  thoo^h  they  recite  that  they 
intokd  to  make  a  partition,  wnot  ther  do  is  to 
otrnny  an  tmdinded  moietjr  o£  one  half  of  the 
lands  in  consideratiou  of  the  ondivided  moiety  in 
the  other  half  being  conveyed  to  them.  It  is  not 
a  strict  partition,  bat  a  conveyance  by  way  of  par- 
tition. Seeing  that  the  estates  are  equitable,  I 
ahonld  have  looked  at  the  snbstsooe  of  the  thing,  if 
that  had  not  been  the  mode  in  which  it  was  car- 
ried ont  Then  Lord  SL  Leooards  says :  "  And 
aever^  partitions  have  been  made  by  force  of  snch 
powers  under  the  direction  of  men  o£  eminenoe. 
Thia  point  nndrarwent  considerable  ^smision  cm 
tJie  tiUe,  whi(di  af tarwwds  led  to  the  oaaa  Abd 
T.  HmfhooU  (wp.)  Mr.  Feame  thonghb  the  power 
did  anthttfise  a  partitaon,  on  the  groand  that  the 
paction  was  in  effect  an  exchange."  Then  he  dia- 
ensaes  the  case  which  I  shall  have  to  discnss  agun* 
of  HcQtMm  T.  FOrquhar  (sup.),  and  he  oontinuea  : 
"TTntil  the  qnestion  shall  receive  afurther  decision, 
it  can  scsFoely  be  considered  clear  that  a  power  to 
exchange  will  autborise  a  partition."  Now,  there- 
fore, be  does  not  go  so  far  as  to  say  ib  is  doabtfal, 
but  until  the  qneaticai  shall  receive  a  further 
decision  it  can  soaroely  be  considered  dear.  From 
this  I  should  imagine  that  Lord  St.  Leonards 
thought  tiiat  it  ought  to  bo  decided  that  it  was  cl  ear. 
In  a  subsequent  passage  he  comments  on  Boe  v. 
^peneer  imp.)  and  says  that  if  the  judges  were 
right  in  faoldui^  as  they  did,  that  at  common  law 
two  tenanta  in  oonunon  may  ewhange  with  each 
other  thdr  nspeofeivie  moMtisB  o£  uis  difEereat 
parts  ol  the  huid  held  in  common,  it  moat  follow, 
where  the  mraety  of  an  estate  is  settled  to  naes 
witli  a  power  of  exchange  in  the  trustees,  that 
■ndh  a  power  may  be  well  executed  by  dividing 
the  lands  into  two  portiooB  to  be  held  in  severalty, 
(me  on  the  uses  of  the  settlement,  die  other  by  the 
par^  entitled  to  the  other  moiety."  So  that  he 
says,  "11  tbey  were  right,  it  must  follow." 
Whether  the  word  "if"  means  to  intimate  a 
donbt  whether  they  were  right  or  wroug,  I  do  net 
know  i  but,  assuming  Doe  v.  Spmcer  to  be  right, 
he  says  it  must  follow.  Therefore,  according  to 
Lord  St.  Leonards,  the  only  thing  remaining 
doubtful  was,  whether  the  deciiiion  in  Doe  v. 
Spencer  was  right.  Thia  being  a  qaeation  as  to 
tiie  law  of  real  property,  it  does  not  depend  upon 
the  individoal  notion  of  any  judge  aa  to  what  the 
law  oo^ht  to  he^  but  npoa  what  is  deoidsd  upon 
aatiionty.  It  is,  too  late  to  argue  any  qnestion  aa 
to  real  eatate  in  this  cotmtry  upon  the  qoMiion  of 
printnple.  Beal  eetaiiM  are  held  upon  title,  the 
law  as  to  which  is  founded  upon  the  extraordinary 
o^xrioee  of  former  real  property  lawyen,  supposed 
to  be  derived  from  fendal  tenure.  It  is  often  im- 
possible to  fiud  the  princifde  upon  which  the  old 
deciBions  are  founded,  or  whether  there  is  any 
{MTinoiple  at  all,  therefore  it  doea  become  incum- 
bent upon  every  judge  to  look  at  the  aDthorities, 
and  see  how  iar  the  authorities  have  settled  the 
law,  and  to  follow  them  implicitly,  if  he  finds  that 
the  law  is  settled.  The  case  of  Jhel  v.  Heaiheote 
ia  the  first  case  which  it  is  neoeasary  to  r^er  to, 
and  the  best  reptaii  of  it  is  to  be  found  in  Brown's 
ChaiKw^  Cases,  vol  4,  p.  278. .  That  seems  to  ba 
deoisive  of  this  particular  case  before  me,  beoanae 
the  words  the  power  there  are  to  my  mind  nn- 
diatiognidiable  from  the  words  of  the  power  in 
Iha  present.case.   There  the  l^al  efctate  was  in 
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trustees,  a  circumstance  wkicfa  -was  very  much  re- 
lied on  by  Lord  Loughborough,  who  decided  the 
case.  It  was  "  to  muce  aale  of  and  convey,  anr- 
render,  and  assnre,  or  convoy  in  exchange,  for  or  ia 
lien  of  other  manors,  lands,  and  hereditaments,  all 
or  any  of  the  aaid  fleebold  and  copyhold  lands,. 
&c.,  thereby  granted  for  the  best  pnce  in  money, 
or  f<x  such  other  equivalent  in  manors,  lands,  or 
hereditaments  as  should  to  them,  the  trusteeSr 
seem  reasonable."  Here  the  words  are,  '*  anch 
equivalent  or  recompense  in  land  or  heredita- 
ments:" they  are  plainly  nndistingniahable.  I 
think  that  the  criticism  of  Lord  st.  LeonardB 
upon  Lord  Loughboroagh's  judgment,  speaking 
with  great  reapeot  aucit  gnat  author^dea,  is  not 
well  Sanded.  I  thmk  that  Xiord  Looghborongh 
was  ii|^t,  who  oonstnied  the  words  "  to  make  aaJft- 
of  and  convOT,  surraider,  and  assure^  or  convey 
in  exchanse,"  as  referring  to  separate  things. 
There  might  be  something  in  an  exchiuige  which  re- 
quireda  sarrender  aa  weU  as  on  a  aale,  and  he  read 
it,"  to  make  sals  of,  and  convey,  aettle,  and  asanre, 
or  to  convey  and  exchange; "  and  I  think  that  is 
a  &ir  reading,  and  that  evidently  was  the  opinion 
of  Sir  Thomas  Plumer  in  oommentim;  upon  it  in 
Tha  Atiomey-OeneraX  v.  HamUlon  {sup.)  He  eri- 
dently  thought  that  the  power  was  to  be  read  in< 
that  way.  I  must  take  the  oonstruntion  as  the 
jadges  have  taken  it  In  the  opinion  of  Lord 
£!l(lon,  who  doubted  the  general  proposition 
attempted  to  be  1^  down  by  Lord  Longhlxirough, . 
at  all  events  .  HeotJwote  was  well  de(dded» 

beoanse  U  the  power  were  to  convey  for  smdi  equi- 
valent in  lands  as  the  tcuMbeea  should  think  fit,, 
they  might  convey  an  undivided  mmety.  and  in 
that  way  there  would  be  a  partition,  and  to  that- 
extent  Abd  v.  Heatheota  would  still  be  an  authority. 
But  Lord  Loughborough  went  further.  Tbough< 
the  commissioners  doubted  aud  di^red,  when 
the  case  came  before  Lord  Loughborough,  he  laid, 
down  the  general  proposition  that  the  ordinary 
power  of  safe  and  exchange  would  authorise  a  par- 
tition.  It  was  not  until  the  case  of  MoQuem  t. 
Farquhar  (stm.)  that  there  was  any  doubt  about 
that.  Lord  Eldon  says  (II  Yes.  475),  "  In  the 
ordinaty  settlement  of  g^at  estates,  powers 
sale,  partition,  exohange,  sc.,  are  inserted.  As  to 
the  first,  special  caution  is  used,  if  then  is  not  a 
previous  power  at  revocation,  to  declare  at  whtA 
time  the  uses  shall  be  revoked,  and  the  seiaiii 
shall  attach  upon  the  new  use,  ajid  no  oesaer  or 
determination  <tf  the  old  nsea  or  creation  of  new 
naes  arise,  except  in  the  very  circnmatances  de- 
aoribed.  This  is  a  power  of  reTocatiou.  but  to  the- 
intent  to  do  some  othor  act,  and  that  intent,  as 
prescribed  by  the  instrumoit,  most  accompany 
the  revocation  in  order  to  make  the  revocation 
essential.  It  is  clear  this  was  not  disturbed  fay 
decision,  though  there  were  floating  opinions, 
until  the  case  of  Abel  v.  Heatheole.  I  donbt 
whether  the  language  which  I  hear  and  have 
read,  that  a  power  of  exobauge  is  well  exer- 
cised by  a  partition,  is  authorised  by  any- 
thing in  that  decision.  Exchange  and  par- 
tition are  very  di2ar«it.  According  to  Sbep- 
pard's  TonohstoiM  aod  other  old  books — 
whether  be  had  looked  at  them  I  do  not  know ; 
the  onlf  old  book  referred  to  in  the  Tonohatone 
is  Ferkma — "you  cannot  exchauge  till  there  has 
be^  a  partition.  There  is  infinite  difficulty  in 
saying  a  partition  under  the  execution  of  a  power 
by  a  tenant  for  life  with  those  whif  have  thd  in- 
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heritanoe  in  the  otber  moiety,  can  be  called  an 
exchange."  If  that  means  anything,  it  means 
ibis,  that  hanng  legal  uses  to  deal  with,  the  act 
mnst  be  good  at  law  if  good  at  all.  Exchange  is 
<li£ferent  from  ^rtition,  uid  yoa  cannot  exchuige 
until  after  partition — that  is  the  ground  of  Lord 
£ldoQ*s  doubt.  Of  coarse,  after  that  decision,  the 
point  was  oraisidered,  and  was  treated  by  Sir 
Thomas  Plnmer,  in  the  case  of  Attorney-Qmeral 
T.  Samilton,  as  too  doubtful  for  a  title  depending 
on  it  to  be  forced  on  a  purchaser.  The  neztoase 
which  bears  on  tbe  subject  is  the  case  of  Doe  t. 
•Spencer — for  the  present  purpose  the  power  of 
«ale  and  ezchann  contained  In  the  Inclcsnre  Act 
nfeired  to  in  tLat  case,  is  not  distangnishable 
from  the  ordinary  power  of  sale  and  exchange 
cont^ed  in  an^  settlement.  The  question  was, 
whether  that  which  was  in  fact  a  partition  ooold 
be  effected  under  the  power  of  exchange.  The 
point  arose  directly,  and  the  c^aestion  was  one  of 
common  law,  whether  there  is  any  snbstantial 
difference,  as  was  put  in  the  Touchstone,  between 
•exchange  and  partition.  The  decision  was,  that 
as  regards  tenants  in  common  at  all  event's  (and 
the  parties  befora  me  are  tenants  in  common), 
there  is  no  eronnd  for  the  assertion.  I  may 
obserre  that  Mr  Preston,  iu  his  valuable  edition 
of  the  Tonohstone,  puts  in  brackets  after  the 
dictum,  "  Where  is  the  objection  to  such  an  ex- 
ohanga  of  an  undivided  moiety  ?"  He  could  not 
find  any  objection.  But  whatever  authority  tbe 
Tonchatono  standing  alone  might  be,  as  a  recog- 
nised text  bo<^  it  is  overroled  by  Doe  r.  Spencer. 
After  saying  it  is  essential  that  an  exchange,  pro- 
perly  so-called,  should  be  between  two  parties 
only,  Bolfe,  B..  who  delivered  the  judgment  of  the 
•court,  says  this,  "  But  if  A.  and  B.  be  tenants  in 
■common  of  Blackacre  and  Whiteacre,  we  can  dis- 
cover no  principle  which  is  to  prevent  A.  from 
:giviog  his  moiety  of  Blackacre  to  B.  in  exchange 
for  B/8  moiety  of  Whiteacre."  That  iaan  express 
decision  (of  course  I  must  not  go  farther  than  tbe 
decision)  that  a  power  of  exchange  where  an  nn- 
•divided  moiety  is  settled  does  enable  a  partition 
to  be  made  by  exchanging  with  the  owner  of  the 
•other  undivided  moiety.  The  only  other  case 
which  I  need  cite  is  the  case  ot  Bradshato  v.  Fane 
itujp.).  The  question  there  arose  on  title,  and  the 
pomt  was  not  dedded  becaase  the  title  was  consi- 
dered too  doubtful  to  force  upon  an  unwilHng 
purchaser.  Kindenil^,  T,C.,  there  sud  (I  am 
reading  from  the  repOTt  of  the  case  in  the  Jurist) : 
"  First  of  all  there  is  the  abstract  qnestion  which 
hm  been  so  much  disputed,  both  Wore  me  now 
and  in  several  other  cases,  whether  tbe  ordinary 
power  of  exchange  authorises  a  partition,  that  is 
to  say,  not  only  a  partition  strictly  in  the  form  of 
«  partition,  bat  also  in  the  form  of  an  exchange. 
Now,  as  to  the  abstract  question,  the  conclasiou 
at  which  I  shall  arrive  is  this,  that  so  fiir  as  the 
•decision  upon  this  question  turns  upon  this 
point,  I  must  consider  it  too  doubtful  to  force 
the  title  upon  an  unwilling  purchaser.  The 
authorities  stand  thus:  The  earliest  case  is 
that  of  Abel  t.  EecUheote,  in  whioh  Lord 
Bosslyn  certainly  expressed  his  opinion  that  a 
power  of  sale  would  authnise  a  tmrtition  at  all 
events  in  that  particular  case.  In  l^Queen  t. 
Farquhar  tbe  question  was  raised  by  Lord  Eldon 
whether  the  power  of  sale  authorised  a  partition, 
And  that  gave  rise  to  a  discussion  as  to  tne  power 
of  exchange,  and  Lord  Eldon,  commenting  on 


AbelY.  HeeUheoie,  expressed  bis  opinion  strongly 
that  a  power  off  exchange  would  not  authorise  a 
partition,  and  that  Ahet  v.  Heatheote  depended 
upon  the  special  words,  and  though  we  nave  no 
report  of  the  case  to  which  referenoe  was  made, 
yet  it  appears  from  a  note  in  Belt's  edition  of 
4  Bro.  0.  C.  285,  that  Lord  Eldon  expressed  an 
opinion  that  a  power  exchange  would  not 
authorise  a  partition.  In  the  case  «  the  Attorney 
Qeneral  v.  MamUton,  the  question  was  whether 
certain  persons  should  be  made  parties,  which  de- 
pended upon  irhebher  a  power  of  sale  so  authorised 
a  partition  as  that  it  was  unnecessary  to  have  tiieee 
parties  before  the  court,  and  {t  was  considered  so 
donbtfol  that  they  were  held  necessary  parties. 
Thencametiie  case  (rflfoa  v.  Spencer,  in  which  tiie 
judgment  of  the  present  Lord  Chancellor  (Lord 
Granworth)  was  given,  the  question  aridng  tmd«r 
an  inclosnra  Act  whioh  authorised  excbai^[ea,  tfae 
language  ol  the  Act  being  much  the  same  as  that 
in  ordinary  powers ;  and  there  all  the  cases  were 
commented  on,  and  it  was  said  that  there  is  no 
authority  for  that  whioh  is  lud  down  in  Shep. 
Tondi.  222.  There  a  clear  decision  was  come  to 
by  the  Court  of  Exchequer,  that  in  the  case  of  two 
coparceners  it  might  be  done,  but  where  there  were 
three  it  could  noD.  Now,  so  far  as  I  am  at  liberty 
to  express  an  opinion,  I  ^oald  say  that  I  agree  in 
the  proposition  that  the  rule  as  laid,  down  in  the 
Touchstone  is  not  correct  as  to  tenants  in  common, 
thoagh  it  may  be  as  to  joint  tenants."  Then  he 
goes  on  to  say  he  does  not  understand  why,  if  it 
could  be  done  as  to  two,  it  cannot  be  done  as  to 
three.  That  is  another  pdnt  which  is  not  now 
before  me.  It  very  sddom  occurs,  and  perhaps  it 
is  not  worth  discussing.  Then  he  says,  "  but  after 
this  case  the  question  arose  in  the  case  of  Braeeey 
V.  Chalmert  (16  Beav.  223),  whioh  was  under  a 
power  to  sell  and  dispose  of,  and  the  question  was 
whether  these  words,  either  by  themselves  or  taken 
in  conjuuctiion  with  tbe  other  words,  would 
aathorise  a  partiticm ;  and  it  is  evident  that  the 
opiniou  of  the  Master  of  the  Bolls  was  thai  it  waa 
a  doabtful  question,  and  I  think  the  iaclination  of 
his  mind  was  that  it  would  not.  These,  I  believe, 
are  the  only  authorities  wnioh  can  be  brought  dis- 
tinctly to  bear  upon  the  question ;  and  with  the 
exception  of  AhA  v.  Seai.}icote  and  Boe  v.  Spencer 
they  are  dicta  merely.  Tiien  if  we  refer  to  the 
text  books  we  find  that  Lord  St.  Leonards,  whose 
authority  in  every  respeot  stands  higher  than  that 
of  any  other  person,  represents  the  matter  as 
bein^  still  uncertain.  Chance,  p.  147,  is  of  oprnion 
that  it  is  unsettied.  Jarmaa  (6  Jar.  Gonv.  59-4) 
expresses  his  opinion  to  be  that  a  power  of 
change  would  not  justify  a  partition.  Preston,  in 
his  note  to  the  Touchstone,  says  he  does  not;  think 
the  poution  in  the  Tonohstone  to  be  good  law." 
Then  he  winds  op  by  stating  his  opinion  mllv  to 
be  in  &voar  of  the  power  ot  exohan^,  including 
power  to  partition ;  but  he  says  that  ib  is  so  doubt- 
ful upon  the  authorities  that  he  would  not  decide 
the  abstract  proposition  in  order  to  force  the 
title  upon  an  unwilling  pcrtdiaser.  He  did  decide 
the  case  upon  another  point,  namely,  the  wording 
of  the  power,  and  on  tut  he  deraded  tiiat  the  title 
was  good.  That  is  the  state  of  tha  anthqritnes. 
Lord  St.  Leonards  says,  that  the  pmnt  wants  • 
decisitm  to  make  it  onite  clear,  and  I  am  willing  to 
give  that  decision  (supposing  the  doubt  is  not 
alrmdy  taken  away  by  tbe  decision  of  tbe  Court  of 
Exchequer  fbllowed  1^  Kinderslgg^g^^dd 
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that  the  passage  in  the  Tonchstone  is  not  good 
law,  and  that  there  can  be  sach  an  exchange.  And 
if  yon  can  have  such  an  exchange  irhj  cannot  there 
be  an  exdhaDge  of  an  nndividM  mowtyin  White* 
acre  for  anower  nndiTided  moiety  in  ^laokaore  P 
I  dedde  tilut  there  can  be  sneh  an  eccfaange. 
There  is  a  conflict  between  what  the  judgei  aaid 
in  Doe  t.  Sj^neer,  and  whnt  the  Vioe-Chancellor 
intimated  his  opinion  to  be  in  Bradekau)  t.  Fane. 
It  is  not  necessary  tor  me  to  decide  that  qnestion. 
If  I  had  to  decide  it,  I  shoald  feel  inclined  to  foUoTr 
de<nsion  of  the  Yice-Cbancellor,  for  if  it  can  be 
dona  aa  between  two  T  do  not  see  why  it  cannot  be 
done  as  between  three.  But  I  have  not  to  decide 
that  qoestion  now. 

Solicitors:  Sandys  and  Trevenen,  for  J,  and 
W.  B.  Sparhs,  Crewkeme;  Wood,  Street,  and 
Saj/ter,  for  E.  Budge,  Crewkeme. 


July  6  and  11. 
Lacet  v.  Hill;  LfirETv.Hmi  (Bailey's  Cluh).  (a) 

Parliiei'sJiip — MUappropiiation  of  parbierskiv  pi-o- 
jperty  hy  deeeaeed  partner — Bankruptcy  of  eur- 
viving  partners — Might  of  proof  btf  trustee  in 
hankrupt^  of  eurviving  partnen  against  separate 
eetaUm^  aeeeaeed  partner. 

Sir  B.  Ja.,  heing  in, partnership  uiith  Messrs.  K.,  as 
hixnkers,  dbstraded  large  sums  of  money  from  the 
coffers  of  the  havk  hy  means  of  fictitious  credits 
and  forg^  bSls  Of  excJiange  without  the  hnow- 
ledge  of  hie  partners.  On  the  death  of  8irR.  M, 
Messrs.  K.  became  bankrupts.  The  trustees  in 
bankruptcy  of  Meeers.  K.  soitght  to  f  rove  against 
the  separate  estate  of  Sir  i£.  H.,  whuik  uros  heing 
admiriietered  in  Citancery,  for  the  amounts  so 
misappropriated  by  him, 

S^dt  that  tltey  were  entitled  to  prove* 

This  was  an  application  by  the  trustees  in  bank- 
mpccy  of  the  surviving  partners  in  the  banking 
firm  of  Harvey  and  Hnosons  to  be  idlowed  to 
prove  for  the  sum  of  634,0001.  against  the  separate 
estate  of  Sir  Bobert  Harvey,  the  deceased  partner, 
whose  estate  was  being  administered  by  the  coort. 
The  634,0002.  was  made  up  of  amounts  which  Sir 
Bobert  Harvey  had  from  time  to  time  abstracted 
from  the  coffers  of  the  bank  by  means  of  fictitious 
credits  entered  in  the  books  of  the  bank,  and  also 
by  means  of  forged  bills  of  exchange,  which  were 
by  his  directionB  entered  in  the  books  of  the  bank 
as  secnrities  held  by  the  bank. 

Soxfihgate,  Q.C.,  Fry,  Q.O.,  and  Cozens  Hardy, 
for  the  applicants,  ref^red  to  Ex  parte  Harris  (2 
V.  &  B.  210). 

J.  Brown,  Q.C.  and  Homer,  for  the  plaintiffs. — 
Before  the  joint  estate  can  be  allowed  to  prove 
axpunst  the  separate  estate,  it  is  necessary  to  show 
that  the  separate  estate  has  been  increased  by  the 
misappropriation,  and  that  has  not  been  done. 

Ber^amin,  Q.C.,  Vavey,  Q.C.,  B.  B.  Rogers,  and 
Du.ndat  QturtUner,  for  creditors  of  the  separate 
estate,  having  liberty  to  attend  the  proceedings, 
■rgned  Uiali  the  amount  which  had  been  abstracted 
by  Sir  Bobert  Harvey  shonld  be  attributed  to  his 
a^ital  in  the  bank,  and  that  the  breach  of  faith 
having  been  acquiesced  in  by  his  co-partners,  the 
joint  creditors  could  not  make  any  claim  against 
his  separate  estate. 

fa)  B^poKtsd  bj  G.  Wmun  Ei>a,  ihq.,  BuilitaMtXsw. 
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l£erewtither  for  the  defendant. 

The  following  ease  was  also  referred  to : 
Ex  parte  Young,  3  V.  ft  B.  MS. 

Jessel,  M.B.  —  The  &cts  of  this  case,  stated 
shortly,  are  as  follows :  In  June  1860  Sir  Rob  arc 
Harvey  (being  then  Hr.  Harvey,  and  who,  it 
appears,  succeeded  his  father  in  a  bank  which 
had  been  formerly  known  at  Harvey  and  Hud< 
son's  Bank)  was  carrying  on  business  alone  as  a 
banker.  It  appears  from  the  affidavit  oE  Hr. 
Wkinney,  and  it  is  my  own  view  also,  that  it  is  at 
least  doubtful  whether  Sir  Bobert  Harvey  was 
solvent  at  that  time ;  but  there  is  no  donbt  that 
the  large  capital  which  then  nominally  stood  to 
his  credit  was  not  real.  However,  being  apparently 
th«  owner  of  considerable  capital,  he  took  into 
paf  tnership  a  coontn^  gentlwnan  possessed  of  con- 
sidsrable  iwoperty  of  the  name  <x  Eerrison,  who 
appears  not  to  haTe  had  anjknowledffeQf  banking 
at  <hat  time,'bnt  was  indnoed  by  Sir  Bobert  Har- 
ver  to  join  him  in  the  bank  without  bringing  in 
an^  oapitaL  On  the  18th  Jnue  1860  the  partner- 
ship between  Hr.  Harvey  and  Hr.  Kerrisoa  com- 
mEnoed.  It  was,au  ordinary  partnership  in  most 
respects,  except  that  Hr.  Kerrison  was  not  hound 
to  attend  to  the  business  of  the  bank.  He  did, 
in  fact,  attend  to  it  to  a  certain  extent,  because  he 
wss  in  the  habit  of  going  every  Suriiarday  and 
taking  some  pare  in  too  business  of  the  bank ;  but 
I  im  satisfied,  from  the  evidence,  that  he  was  not 
a  kanker  in  the  sense  of  beini;  a  man  of  business, 
and  that  he  did  not,  as  he  says  be  did  not,  either 
lo«k  at  the  books  or  make  those  inquiries  which 
pnbably  a  man  of  business  would  have  made,  and 
wlich  might  have  stopped  thwe  frightful  frauds 
at  a  veiy  modi  earlier  period  than  tlwy  wwe.  He 
swears  he  was  in  fact  entirely  ignorant  oi  the  mode 
in  whidi  Sir  Bdwrt  Survey  oondnoted,  or  rather 
mijoonduoted,  his  bosiness  from  1860  nntdl  the 
tine  of  his  bankruptcy  in  1870.  That  seems  ex- 
traordinary at  first  sight ;  but  when  we  consider 
Hi.  Kerrison's  position  and  state  of  knowlege,  and 
thtt  Sir  Boberb  Hai'vey  sopplied  him  every  year 
with  fictitious  accounts  in  the  shape  of  stock- 
taking accounts,  which  he  relied  upon,  and  when 
we  consider  also  Sir  Boberb  Harvey's  position  as 
a  baronet  of  suppraed  large  fortune,  a  gentleman 
of  large  property  in  the  county,  and  a  hereditary 
banker,  we  are  not  so  much  surprised  that  Hr. 
Kerrison  never  distrusted  him,  bat  relied  upon 
his  honour  and  integrity  implicitly.  However,  it 
seems  to  have  been  so.  It  is  hardly  necessary  to 
mention  the  articles  of  partnership  in  other  re- 
Bfects,  but  there  was  the  usnal  clause  against 
overdrawing,  and  a  clause  abont  the  annual  stock- 
taking. Soon  after  the  partnerdiip  Sir  Bobert 
£brvey  either  began  or  continued  speculations  on 
the  Stock  Exchange,  andthereeultwas — the  ordi- 
nary result  in  the  case  of  people  who  are  outside 
apeculators— that  he  lost  a  very  lew  sum  of 
money.  In  order  to  pay  these  sums  ofmcmey,  of 
course  he  might  have  sold  or  mortgaged  bis 
landed  estate  in  the  county  of  Norfolk,  but  I  need 
noi  say  that  such  a  proceeding  would  have  in> 
jured,  if  DOG  mined,  his  credit  as  a  banker ;  there- 
fore it  was  very  desirable  to  find  out  some  other 
wa/,  and  the  method  he  adopted  was  simply  that 
of  stealing — I  use  Lord  Bldon's  expression,  for 
there  is  none  other  to  use — the  moneys  from  the 
bank ;  he  took  the  money  oat  of  the  bank  coffers 
and  paid  it  totfaestookbrokars.  Thestookbrokers 
were  entitled  to  be  paid;  tiiw  hoiu(fi;or. 
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sir  Robert  Harrey,  as  tho  case  might  be,  tnd 
these  sums  'were  the  differences  that  they  were 
entitled  to.  Somebimes  ho  took  up  stock  snd 
paid  the  pnrchase  money  of  the  stock ;  and  in 
those  cases  also  he  found  it  convenient  to  steal  the 
money  irom  the  hank.  This  went  on  for  years, 
and  continued  until  just  before  the  dose  of  Sir 
!Rober^  Harvey's  life,  which  preceded  the  bank- 
ruptcy of  Mr.  Kerrison.  Mr.  Kerrison,  jnn.,  had 
been  taken  into  the  bank,  and  it  seems  that, 
either  by  returning  himself  as  a  partner,  or  1^ 
signing  notes,  or  in  some  other  way,  he  ^lad 
become  a  person  who  in  law  had  hdd  himself 
out  as  a  partner,  and  tberafore  became  liable 
to  third  persona,  and  he  was  made  a  bankrapt 
also,  but  he  was  not  a  partner  inter  te  aa  betwten 
himself  and  Mr.  Kerrison,  sen.,  ami  Sir  Bofasrt 
Sarvej.  It  is,  however,  hardly  necessary  to  men- 
tion hjs  position  at  all.  Sir  ^bert  Harv^  drew 
out  the  money  sometimes  by  debiting  his  priwtte 
account,  and  sometimes  by  entering  a  fiotitious 
credit  in  the  books  to  somebody  or  other  as  i^he 
person  to  whom  the  bank  had  advanced  ;he 
money,  and  very  often  when  he  had  paid  the  moiey 
to  a  broker  he  actually  entered  the  broker's  name 
as  the  borrower;  in  other  instances  they  were 
aimpl^  fictitious  accounts.  Sometimes  he  overdraw 
his  primte  acconnt,  and  latterly  he  forged  bills,  so 
boldlytfaat  he  actually  forged  them  in  the  names  of 
non-exiBting  jSrma,  and  he  covered  Ute  odTajuea 
to  hia  private  account  by  orediting  tike  aooocnt 
with*  tbe  forged  bills,  and  patting  the  forged  bila 
into  the  till  of  the  firm.  On  other  oocariona,  at  I 
Baid  before,  he  simply  opened  fictitioas  credits  in 
the  books,  debiting  these  persons  who  never  har- 
rowed money,  bat  who  in  tact  had  been  hia  credi- 
tors, and  from  whom  he  had  received  sums  to  the 
ezt^t  of  hundreds  of  thousands  of  pounds  in  the 
whole,  running  over  these  seven  or  eight  yesra. 
The  crash  came  at  last  in  1870,  and  Sir  Bobert 
Harvey  withdrew  himBelf  from  earthly  justice 
by  committing  suicide.  Mr.  Kerrison,  who  lad 
never  drawn  a  farthing  out  of  the  firm  in  mj 
way,  and  who  had  shown  his  thorough  confidetce 
in  Sir  Bobert  Harvey,  not  only  by  leaving  hia 
supposed  profits  there  (for  the  accounts  showed 
profits,  although  in  fact  there  were  none),  but  by 
paying  money  into  the  bank,  was  utt^ly  ruiuE^ 
and  made  a  bankmpt.  Tbe  real  qneatioa  I  hare 
now  to  decide  is  one  in  which  Mr.  Kerrison  ia  not 
at  all  interested,  because  his  estate  ia  insolveife. 
It  is  a  question  between  what  ia  called  the  joint 
estate,  that  is,  the  estate  of  the  firm  of  Harvey 
and  Hudsons,  and  the  separate  estate,  that  is,  the 
estate  of  Sir  Bobert  Harvey.  When  I  say  between 
the  two  estates,  of  course  that  is  only  nominaly 
so— the  question  is  really  between  the  creditors  cu 
the  two  estates,  that  is,  between  the  depositors  of 
tJae  bank  on  the  one  side,  and  tbe  stockbrokers 
who  conducted  Sir  Bobert  Harrey's  speculations 
on  the  other  side ;  they  are  substantially  the 
persons  who  are  contesting  the  question.  It 
arises  in  this  way :  Sir  Bobert  Harrey  being  doid, 
and  hia  estate  being  adminiatered  in  this  conrt. 
and  Hr.  Kerriaon  being  a  bankropt,  and  his  estate 
bnng  administered  in  Hob  Court  of  Bankrapknr. 
the  trustee  of  Mr.  Eerriaoa'a  estate  Ininga  in  this 
proof,  on  bebalf  of  what  I  call  the  joint  estate, 
aminst  the  separate  estate  of  Sir  Robert  Harrey 
which  is  being  administered  in  this  court,  and  it 
is  admitted,  and  indeed  routd  not  be  disputed, 
that  it  must  be  adtm'nisteced  upon  the  same 
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principles  as  though  Sir  Bobert  Harvey  had  lived, 
and  had  been  made  a  bankrupt  together  with  Mr, 
Kerrison.  Tho  real  question,  therefore,  is, 
whether  or  not  it  is  a  case  in  which  what  is  called 
the  joint  estate  can  prove  in  bankruptcy  against 
the  separate  estate  P  Now,  grosser  cases  of  frand 
I  never  saw— they  are  not  only  legal  but  moral 
frauds.  The  whole  of  these  transactions  took 
place  on  the  part  of  Sir  Bobert  Harvey  with  a 
view  no  doubt  of  cheating  his  partner ;  the  ao- 
counts  were  made  up  in  a  way  which  was  intended 
to  deceive  his  partner,  and  probably  intended  to 
deoeiTe.  aa  &r  aa  he  ooold.  the  clerks  in  the  e»- 
tabliahmmt  alsa  TSto  man  ma^  fiotitious  en- 
tries and  commitB  foi^eries  except  to  conceal  that 
which  he  knows  ought  to  be  concealed  for  his  own 
credit,  and.  therefore,  one  cannot  doubt  that  Sir 
Bobert  Harvey  was  perfectly  well  aware  he  waa 
committing  these  frauds,  and  committing  in 
the  hope  (as  one  too  i^ten  raes)  that  soma 
successful  speculation  or  other  would  once 
more  put  him  in  fimda,  and  enable  him  to 
pay  off  theae  large  dedications,  and  set  himaelf 
right  once  more  before  the  world.  Now,  the 
character  of  the  transactions  can  only  be  described 
as  theft.  As  I  understand  the  rules  of  bank- 
raptcy,  it  is  not  necessary  to  take  the  matter 
quite  BO  high ;  it  is  not,  as  T  understand  it,  neoea- 
sary  for  the  joint  estate  to  prove  more  than  that, 
in  the  words  of  Lord  Eldon,  "  the  overdrawing  was 
made  for  private  purposes,  against  the  prohibitioi 
either  expreaa  or  implied  in  the  partnership  agree- 
ment^ without  tho  knowledge,  consent.  pnTity, 
or  subsequent  approbation  of  the  other  partner."' 
That  is  all  that  is  necessary  to  be  proved,  but  if 
that  is  shown,  it  is  primd  facie  a  fraudulent  appro* 
priation  within  the  mle.  In  this  cose,  that  is  not 
only  proved,  but  actually  the  intentional  fraud  ia 
proved,  if  in  any  case  it  could  be  proved  at  all. 
But  Lord  BIdon  notices  that  it  is  not  necessary  to 
go  BO  far,  for  he  says :  "  It  ia  as  much  a  fraud 
within  Lord  Thorlow's  rale  as  if,  according  to  the 
expresaion  lam  told  I  formerly  used,  he  had  stolen 
the  property."  In  some  few  exceptional  oases 
there  are  overdrawinga  which  do  not  amount  to 
aotuid  stealing,  but  with  those  few  ezoeptiona 
there  can  be  no  donbt  that  that  is  tiie  appropriate 
description  of  the  tranaaotion.  That  being  ao, 
and  tne  olaimants  having  proved  all  thia,^  thoy 
carry  in  a  claim  for  the  amonnta  so  appropriate^ 
giving  <n«dlt  for  the  amonnta  repaid.  The 
accounts  have  been  inveatngated  in  my  ohambm 
for  a  veiy  long  period,  acoonntaata  of  eminence 
have  been  employed  on  both  sidea,  and  time  has 
been  allowed  to  investigate  these  accounts,  under 
circumstances  which  I  am  going  to  mention,  and 
the  result  is,  as  far  I  am  concerned,  that  I  see  no 
necessity  for  taking  any  farther  accounts.  Now 
I  ought  to  mention  bow  the  case  comes  before  me. 
There  are  two  suits — ordinary  creditors*  suits  forthe 
administration  of  the  estate  of  Sir  Bobert  Harv^. 
In  an  ordinary  case,  the  plaintiff  alone  would  have 
been  allowed  to  intervene,  but  the  stockbrokwa 
who  are  sabfltantiatly  the  creditors  of  thesepante 
estate,  considerint;  the  enormona  amount  invidved. 
did  not  wish  to  tmstthe  plaintiff  wiA  the  condnot 
of  the  proceedings,  and  on  the  11th  July  1873  thej 
obtained  an  order  giving  one  of  them,  a  Mr.  BeacU 
leave  to  attend  the  proceedings,  he  giving  ma. 
undertaking  on  their  behalf  to  pay  his  own  coate 
and  any  extra  costs  occasioned  by  hia  attending 
^e  proceedings.  So  that  Mr.  Bad  Jim  attended 
Digitized  by  VjOOy  IC 
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the  proceedings  ranoe  thsA  time  as  the  repre- 
sentatiTB  of  the  stockbrokers.  In  striotnesa,  tost 
does  not  make  him  a  pari^  to  the  suit,  bat  it  puts 
liim  in  rery  mnoh  the  same  position  as  a  party. 
He  jE^ts  notice  of  all  proeeedinga,  and  ot  course, 
haTing  hberty  to  attend  the  proceedings,  he,  with 
the  loare  of  the  court,  gets  the  privilege  of  a  party 
to  the  cause.  What  happened  was  this :  great  deia^ 
took  place  in  my  chambers  in  entering  into  en- 
dence,  and  applications  were  made  to  me  for  extra 
time  by  Mr.  Bead,  as  the  representative  of  the 
stockbrokers,  independently  of  the  pWntiffs,  and 
beyond  the  time  I  had  allowed  them.  In 
fitrictnesSt  he  was  not  entitled  to  any  extension 
of  time,  bat,  looking  to  the  magnitude  of  the 
case  and  to  the  peculiar  position  which  he  occupied, 
I  tiioQght  it  reasonable  to  ^ve  him  farther  time. 
However,  that  time  havmg  expired,  and  the 
evidence  being  completed,  Z  am  asked,  as  I  shall 
mention  presentily,  for  a  further  extension  of  time, 
^ich  I  do  not  disposed  to  grant.  The  matter 
now  comes  before  me,  and  I  have  to  decide  it  npon 
the  evidence  which,  aa  regards  thia  point,  is  wholly 
uncontradicted.  I  do  not  think  that  anyone  can 
doubt  that  Sir  Bobert  Harvey's  estate  would  be 
liable  in  eqaity  to  make  good  the  amount.  IE  he 
had  been  alive  an  action  might  have  been  brought 
Jtgainst  him  by  his  partner  compelling  bim  to 
restore  to  the  partnership  funds  the  sums  he  had 
anlawfuUy  extracted  from  them.  If  he  had  lived 
and  become  bankrupt,  there  is  no  doubt  that  a 
proof  might  have  been  made  against  him,  under 
the  principles  laid  down  by  Lord  Eldon,  for  the 
sum  BO  appropriated.  Why  is  the  proof  not  to  l>e 
ftUowedP  I  was  told  that  the  principle  of  these 
cues,  which  is  stated  as  plunly  as  it  can  be  in  Ez 
parte  Harri*  («up.)  was  wholly  misnnderstood,  and 
that  yoa  oannot  prove  for  snms  misappropriated 
«at  of  the  joint  estate,  on'ess  yon  can  show  that 
the  separa«e  estate  has  been  increraed  by  the  sums 
nrisappropriated.  Now  it  appears  to  me  that  there 
is  a  litUe  fallaoy  in  the  proposition ;  in  the  first 
place,  what  is  the  meaning  of  the  separate  eatate 
being  increased  P  A  man's  separate  estate  is  in- 
creased by  the  money  be  pats  into  his  pocket,  and 
therefore,  the  moment  the  partner  abstracts  the 
money  and  puts  it  into  his  pocket  for  private  pur- 
poses,  it  must  increase  bia  separate  estate,  so  in 
that  sense  a  partner  who  appropriates  the  money 
ot  tho  partnership  to  his  own  private  purpoaea, 
does  increase  his  separate  estate,  and,  if  that  was 
the  meaning  of  the  proposition,  it  is  correct.  It 
18  not  becanse  he  makes  the  partnmhip  liable  by 
his  wrongful  act,  bat  it  is  because  he  naa  appro- 
priated l£a  property  or  numey  of  the  pMinership 
to  his  individaM  use,  that  tlie  separate  estate  is 
liable.  Aa  Lord  Eldon  pcints  out,  that  must 
neoeasarily  increase  his  private  property.  It  was 
said  in  argument  that  ^oa  mast  show  that  some 
of  the  property  ren^amed  to  the  benefit  of  his 
private  estate,  and  that  if  he  had  gambled  away 
the  money  the  moment  be  got  it,  or  paid  it  away 
far  some  other  purpose,  so  that  the  private  estate 
did  not  get  any  benefit  eventually,  you  coald  not 
prove.  I  cannot  find  a  trace  of  any  such  doctrine. 
It  is  contrary  to  what  Lord  Eldon  says,  and  con- 
trary to  good  sense  and  principle,  because  if  the 
man  who  has  misappropriated  the  money — that  is, 
taken  it  away  from  the  firm — applies  it  to  the  pay- 
ment of  any  debt  dne  from  him,  whether  it  is  a 
debt  of  honoar  or  a  legal  debt,  to  the  extent  he  so 
a{ildieB  it  he  relieves  his  squiate  property.  If, 
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when  Sir  Bobert  Harvey  was  called  upon  to  pay 
30,0001.  or  40,0001.  for  stock  which  ho  had  pur- 
chased, he  had  taken  his  deeds  to  his  banker  and 

bad  pledged  them  and  rfused  money  npon  them 
and  had  paid  for  the  stock  in  that  way,  he  would 
have  made  his  real  estate  liable  to  repay  it  in  oaae 
he  had  become  bankrupt,  and  to  that  extent  he 
would  have  diminished  hia  private  or  separate 
estate,  but  if,  instead  of  doing  that,  he  takes  the 
money  out  of  the  bank,  hia  private  estate  would 
in  the  same  way  be  increased  by  the  amoantheso 
takes,  because  the  landed  estate  would  be  unincum- 
bered instead  of  being  incumbered  to  that  amount ; 
BO  that,  considered  in  that  way,  the  private  estate 
is  increased.  But  I  will  go  further — if  a  man 
steals  100,0001.,  and  appropriates  it  to  tho  payment 
of  gunbling  debts,  Uiat,  as  Lord  Eldon  says, 
increases  his  private  estate,  and  it  is  quite  imma^- 
rial  that  the  other  private  estate  is  in  exactly  1^ 
same  position  as  it  was  before.  There  is  no  dis- 
tinotim  when  yon  oome  to  prove,  though  th«re 
would  be  if  it  came  to  a  qncstion  of  following  the 
property.  If  yon  could  show  that  the  man  who 
stole  the  money  invested  it  in  property,  and  that 
property  could  be  identified,  it  would  not  be  a  case 
of  proof  at  all,  it  would  bo  a  case  of  .restoration: 
the  property  would  be  taken  away  from  the  pri- 
vate eatote  and  put  into  the  joint  estate  ;  the  pro- 
perty would  be  followed  under  the  well  known  rule 
of  equity,  but  the  doctrine  of  proof  assumes  that 
the  property  no  longer  remains  in  specie — that  it 
cannot  be  fojlowed  or  ideutiSed,  and  that  is  the 
reason  why  von  can  only  prove  and  not  take  the 
propertjjr  book  again.  As  I  said  before,  the  whole 
fonndation  of  the  doctrine  rests  upon  this,  that  in 
a  court  of  eqaity  the  joint  estate  is,  for  many 
purposes,  treated  as  separate  estate.  In  the  same 
way  as  a  partner  can  m  oompeUed,  if  not  a  bank- 
rupt, to  restore  fands  mi8appiY>priated  by  repaying 
the  amount  to  the  partnership  account,  so  when 
the  partner  is  bankrupt,  proof  can  bo  tendered  for 
the  snm  taken.  That  dbposea  of  the  diief  arsn- 
ment  presented  to  me  on  behalf  of  Mr.  Bead.  The 
argument  on  behalf  of  the  plaintiff  was  of  a  diffe- 
rent character.  It  was  said  first  that  the  drawings 
of  Sir  Bobert  Harvey  might  be  attributed  to  the 
capital  broQght  in  by  him.  On  the  evidence  I 
think  he  hod  no  capital ;  but  supposing  he  had 
capital,  by  the  partnership  articles  he  had  no  right 
to  draw  it  out;  and  if  a  partner,  although  he  has 
some  capital  to  his  credit,  takes  away  money,  con- 
trary to  the  partnership  articles,  which  he  appro- 
priates to  his  own  nee,  the  firm  has  a  ri^ht  to 
have  it  brought  back  a^in,  and  it  is  quite  imma- 
terial that  the  actual  capital  was  taken.  It  might 
be  material  if  the  question  of  moral  fraud  were 
being  discussed,  whether  a  man  took  what  was 
really  his  own  or  some  other  person's  property; 
but  looking  at  it  in  a  legal  point  of  view,  it  is  an 
appropriation  contrary  to  the  condition  expressed 
or  implied  in  the  partnership  articles  that  the 
capital  is  to  remain  for  the  joint  benefit  of  the 
members  of  the  partnership.  The  next  point 
taken  was  this  :  It  was  said  that  if  the  breach  of 
faith  has  been  acqaieaced  in  by  his  co-partner,  the 
proof  cannot  be  allowed.  I  agree  that  if  one 
partner  has  stolen  the  partnership  property  and 
the  other  partner  knows  it  and  consents  to  his  re- 
taining it,  the  proof  cannot  be  admitted;  it  is  then 
an  orainary  debt  for  which  no  proof  can  be 
allowed.  If  that  is  the  sense  in  which  acqniescenoe 
is  used.  then.  I  say.  if  h*^l«^^a^ai^^{^ 
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is  barred.   Acqoiescence  really  means  a  standing 
hy  ivith  knowledge — knowledge,  ifc  is  said,  both  of 
facts  and  law.   In  order,  therefore,  to  make  cut 
acquiescence  in  that  sense  it  is  necessary,  first  of 
all  to  show  knowledge,  and  then  to  show  a  stand- 
iag  by — that  is,  t^t  the  state  of  affairs  iras 
allowed  to  oontinae  without  remonstrance.  Nbw, 
what  did  Mr.  Kerrison  know?    He  says  that 
be  knew  nothing  of  these  frauds.     He  did 
know   that  on   two    occasion  —  in  1863  ind 
1864— Sir   Bobert  Harvey  had  dmwn  6nt 
some   moderate  amounts,  but   he  also  knew 
from  the   subsequent    aocoonte   that  it  ifaa 
alleged  and  represented  to  him*  and  he  beUeVed 
that  those  snm^  had  'been  repaid.  It  was  sttg- 
sested  lAiat  that  alone  would  authorise  Sir  Bobert 
Harvey  to  orerdraw  any  amount  he  thought  fib  to 
appropriate  to  his  own  use.    Now,  I  entirely 
dissent  from  any  snob  proposition.   It  is  plain 
that  you  may  waive  partaenihip  articles— that  is, 
certain  circumstances  having  occarred  contrary  to 
the  partnership  articles  which  are  known  to  ^1  the 
partners,  and  have  been  long  sufiered  to  continue 
with  such  knowledge  may  authorise  a  court  of 
justice  to  infer  an  actuaJ  contract,  that  to  that  ex* 
tent  the  articles  are  waived  or  altered.   But  that 
must  depend  on  circumstances:  the  mere  fact 
that  the  partner  has  been  allowed  by  his  co- 
partner, contrary  to  the  partnership  articles,  to 
overdraw  his  account  on  two  di£terent  occasions, 
would  not  imply  anything  so  absurd  as  that  he  was 
allowed  to  overdraw  it  to  uiy  extent  and  whan* 
ever  he  liked,  d  fortiori^  when  we  find  that  soon 
afterwards  he  restored,  or  appeared  to  restore,  the 
amount  overdrawn,  and  no  further  overdrawiuss 
took  place*  it  appears  to  me  that  it  would  not  be 
a  &ir  inference  tram  what  occurred,  and  therefore 
you  cannot  impute  to  Mr.  Kerrison  any  licenoe 
whatever  to  Sir  Bobert  Harvey  to  overdraw  the 
account  in  the  way  he  did ;  and  it  must  be  borne 
in  mind  that  the  element  of  knowledge  is  wanting 
as  regards  the  actual  overdrawings,  for  beyond 
these  two  he  oertainly  did  not  acauiesce  in  them. 
But  it  is  said,  though  he  did  not  know  anything 
about  these  frauds,  still  he  had  constructive  notice 
that  these  frauds  were  going  on.  Bat  is  constrac- 
txn  notwe  sufficient  P  None  of  the  authorities 
which  have  been  dted  to  me  say  that  it  is.  The 
words  of  Lord  Eldon  are  "knowledge,  consent* 
privity,  or  snbsequent  approbation."  £7ow,itwa8 
not  with  his  knowledge,  consent,  or  privity, 
because  be  did  not  know  of  it  at  the  time;  and  the 
only  other  words  which  can  be  applied  are  "  sub- 
sequent approbation ; "  but  constructive  notice  is 
not  subsequent  approbation,  for  you  cannot  have 
anbsequenb    approbation   without    knowledge ; 
therefore  I  do  not  see  bow  it  would  avail  even  if 
it  were  proved.   The  alleged  constructive  notice 
was  of  the  most  singular  kind.   There  was  a  per- 
son of  the  name  of  Hill  who  was  appointed 
manager  of  the  bank  by  Sir  Bobert  Harvej^,  and 
Mr.  Kerrison  knew  of  and  conseuted  to  this  ap- 
pointment on  the  formation  of  the  partnership, 
and  there  was  a  Mr.  Bidiardeon,  who  seems  to 
have  been  next  in  order  in  the  hierarchy  of  tixa 
bank  to  Mr.  Hill,  and  there  were  also  some  other 
clerks,  notably  Inll  clerks.  It  is  said  that  one  or 
more  of  these  persons  knew  of  the  frands  that  Sir 
Bobert  Harv^  was  committing,  and  that,  if  they 
did  know,  their  knowledge  is  to  be  imputed  con- 
structively to  Mr.  Kerrison,  and  he  must  be  taken 
to  have  stood  by  with  knowledge,  and  to  have 


acquiesced  or  given  subsequent  approbation.  That 
is  the  argument  that  has  been  presented  to  me, 
and  it  has  been  said  that  this  must  be  so  becanse 
these  clerks  were  agents  of  the  banking  firm,  and 
therefore  notice  to  them  was  notice  to  the  banking 
firm,  and  notice  to  the  firm  was  notice  to  each 
partner.   Now,  the  whole  of  that  train  of  reason- 
^ig  is,  as  it  appears  to  me,  as  unfounded  in  fact  as 
it  is  in  law.   First  of  all,  as  to  the  fact.   It  was  not 
proved  that  cither  Hill  or  Biohardson  knew  of  the 
nauds,  bnt  what  was  suggested  was  this :  that 
they,  being  persons  of  ei^eneaw  in  banking,  and 
b«ng  in  the  bank  witii  the  ordinary  knowledge 
possessed  by  persons  in  their  position,  most  have 
ascertained  that  some  of  uese  entries  were 
fictitious  and  ftendnlent.   In  the  first  place  it  is 
not  the  habit  of  the  court  to  impute  knowledge  in 
this  way;  it  woald,  in  fact,  be  imputing  to  them  a 
crimintu  oonroiraoy  with   Sir  Bobert  Harvey 
to  defraud  Mr.  Kerrison,  of  which  the  court 
would  require  proof.    I  have  no  reason  wbat-  . 
ever  for  imputing  to  them  this  knowledge,  and 
before  you  can  impute  constructive  notice  to  the 
principal  you  must  show  knowledge  in  the  agent. 
But,  assume  that  they  did  know,  what  does  it 
amount  to  P   It  amounts  to  this :  that  with  that 
knowledge  they  were  confederates  vritfa  Sir  Bobert 
Harvey  in  cheating  Mr.  Kerrison.   Will  that  be 
notice  to  Mr.  Kerrison  P   It  is  against  the  veiy 
first  prindple  on  which  the  dootrme  of  conBtrac- 
tive  notice  is  fbnnded,  for  tlhey  axe  the  very  last 
persons  who  would  inform  Iltx.  Kerrison.  The 
theory  of  constmotive  notice  is  that  the  person 
who  has  the  knowledge  will  Inform  the  person 
whose  agent  he  is,  but  where  from  the  nature  of 
the  case  it  is  obvioas  he  will  do  no  saoh  things 
then  there  is  no  constmctire  notioe  at  all.  Bat, 
more  than  that,  the  doctrine  of  constmotive  notioe, 
as  applied  to  a  partnership  firm,  no  doubt  makes 
a  clerk,  as  agent  of  the  firm,  a  person  whose  know- 
ledge will  aaecb  the  firm,  as  a  firm,  with  con- 
structive notice,  and  in  that  sense  will  make  every 
partner  liable  to  the  consequences  of  the  oonstimo- 
tive  notice  as  a  member  of  the  firm,  but  that  doc- 
trine ;has  never  been  carried  to  this  extent,  that 
the  knowledge  of  the  ^ent  of  the  firm  ahsdl  be 
compered  the  knowledge  of  the  iodiridoal  jpartnOT 
as  between  himself  ananis  co-partner;  in  uct,  aU 
the  cases  in  equity  wiUi  which  I  am  aoquamted 
have  proceeded  on  the  upposite  doctrine.  It  has 
never  been  suggested  that,  as  between  the  partners^ 
a  clerk  is  to  Im  considered  the  a^ent,  and  the  rea- 
son for  it  is  obvious — the  clerk  is  agent  for  both  ; 
as  regards  third  persons,  he  gives  uie  knowledge 
or  notice  to  both ;  but  as  between  the  partnoB, 
why  should  he  be  supposed  to  communicate  to  one 
the  rogueries  of  the  other?   I  see  no  reason 
whatever,  and,  in  my  opinion,  that  argument  fiuls. 
Then  it  is  said  that  even  supposing  Mr.  Kerrison 
did  not  in  fact  know  of  these  frauds,  and  that  he 
had  no  constmotiTe  notice  of  them,  yet  he  was 
guilty     lackee  or  gross  negligence,  and  his  credi- 
tors, or  the  depositors  in  the  Dank,  are  barred  by 
that  nj^Ugenoe  finm  any  right  of  proo£  But 
what  is  the  meaning  oi  the  accusation  of  gross 
nwligence  by  a  pickpocket  against  the  man  whose 
pocket  he  has  picked,  and  who  says,  "  If  yon  had 
buttoned  up  your  pocket  I  should  not  have  been 
able  to  pick  it  so  easily for  the  case  is  that,  and 
it  only  requires  to  be  stated  to  show  how  alwurd 
the  proposition  is.    If  Mr.  Kerrison  had  been  sol- 
vent, and  bad  filed  a  bill  a^jinst^urfRgb^ 
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Harrej,  who  h&d  also  been  solvent,  and  the  plain* 
tiff  had  aBked  that  the  defendant  shoald  restore 
to  tho  bank  the  sums  he  had  misappro^iated, 
could  a  defence  on  the  part  of  Sir  Boberb  Harvey 
to  this  effect  have  been  admitted :  "  Tme,  I  hare 
stolen  jonr  money,  bat  I  hare  stolen  it  for  six  or 
seven  years  oonsecutiToly  and  to  a  very  large 
amonnt,  and  if  yon  had  men  a  carefal  man  joa 
would  have  found  it  oat  long  ago,  and  therefore  I 
am  entitled  to  keep  your  money  and  dismiss  yonr 
action  with  costs.  Now,  applying  the  arg^ament 
£^Iy  to  both  sides,  if  the  creditors,  that  is,  the 
depositors,  of  the  bank  are  to  be  bound  by  the 
laches  of  Mr.  Kerrison,  the  stockbrdters,  the  credi- 
tors o£  Sir  Bobert  Harvey,  muse  also  be  bonnd 
by  hia  condoct,  and  therefore,  if,  as  between  Mr. 
Kerrison  and  Sir  Bobert  Harvey,  no  such  defence 
-frill  be  admitted,  it  is  plain  that  no  snch  defence 
ought  to  be  admitted  as  between  the  joint  estate 
and  the  separate  estate.  There  was  ope  more 
argument  which  I  cannot  pass  by.  It  was  said 
that  this  was  like  the  case  of  reputed  ownership 
in  bankraptc^— that  the  stockbrokers  had  been 
induced  to  give  credit  to  Sir  Bobert  Harvey  by 
the  neglect  of  Mr.  Kerrison,  for  that  if  he  had  in- 
tervened sooner  and  broken  op  the  bank  and 
driven  Sir  Robert  Harvey  into  bankraptcy,  the 
Btookbrakers  would  not  have  given  credit  to  him, 
ai^  they  would  not  have  lost  so  much.  I  am 
not  sure  of  that.  I  have  no  means  of  ascer- 
taining what  the  position  between  Sir  Bobert 
Harvey  and  the  stockbrokers  was,  or  to  what 
extent  they  trusted  him,  or  on  what  grounds  they 
trusted  hiu,  or  what  they  knew  about  his  pro- 
ceedings- I  should  have  thought  if  they  did  know 
the  extent  of  his  speculative  transactions,  though 
it  does  not  appear  that  they  did,  as  he  transacted 
business  through  several  stockbrokers,  tbey  woald 
not  have  trusted  him  at  all.  Bat  I  am  not  at 
liberty  to  indulge  in  any  snch  speculations ;  I 
cannot  find  that  there  was  any  representation  by 
Hr.  Kerrison  to  the  stockbrokers,  or  that  they 
acted  upon  any  re^esentation  by  him.  direct  or 
in^rect,  that  Sir  Bobert  ^rvey  was  solvent. 
All  they  appear  to  have  known  was  that  Sir 
Bobert  Harvey  was  carrying  on  an  old  established 
bnainesB  at  Norwich,  and  was  reputed  to  be  a  man 
of  property  and  position  in  the  county.  I  cannot 
see  any  amlogy  between  the  doctrine  of  reputed 
ownership  in  Ettokmptcy  and  the  question  of 
taking  the  account  between  the  joint  and  separate 
estates.  I  now  pass  to  the  argnments  which  were 
directed,  not  so  much  to  induce  me  to  expunge  or 
refuse  the  proof,  as  to  obtain  further  delay  and 
farther  accounts.  It  was  said  that  in  the  cases 
which  have  been  cited,  accounts  were  directed. 
Of  course  thev  were ;  in  the  then  proceediafts  in 
bankruptcy,  ocfore  the  Lord  Chancellor,  there 
were  no  means  Inr  which  the  judge  could  do  other- 
wise. The  Lord  Chancellor  had  no  means  of 
tiiking  an  account;  he  was  obliged  to  send  it 
back  to  the  commissioners  to  take  it,  and  the 
commissioners  were  like  the  judge  of  first  instance 
now.  They  sent  it  to  the  master  because  they 
had  no  power  to  do  it.  Bat  now  the  judge  takes 
the  account  in  chambers.  This  account  has  been 
taken  in  chambers  and  investigated  for  a  very 
long  period  of  time.  Accountants  have  been 
employed,  evidence  has  been  gone  into,  and  now 
the  account  is  brought  in.  The  applicants  say : 
"  We  prove  specific  misappropriations  of  certain 
sums  on  certain  da}'8  by  Sir  Bobert  Harvey ;  we 
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f^ve  him  credit  for  all  the  sums  which  we  can 
find  be  has  |>aid  in,  and  we  ask  to  prove  for  the 
balance,  with  interert,  fh>m  the  time  of  the  mis- 
appropriations." To  that  there  is  no  answer  on 
the  part  of  tihe  pluntifis.  They  do  not  allege  that 
there  is  any  error,  and  although  they  have  taken 
a  very  aclave  and  energetic  part  in  opposing  this 
claim — so  active  and  energetic  that  it  appears  to 
me  the  intervention  of  the  stockbrokers  has  not 
been  required — they  do  not  pretend  that  any 
farther  investigation  would  throw  any  light  on 
the  matter.  But  tlie  stockbrokers  who  have  had, 
as  I  think,  an  opportunity  afforded  to  them  to 
which  they  were  not  in  strictness  entitled,  ask  for 
a  further  opportunity  of  showing  that  some  of 
the  amounts  have  been  paid.  If  they  could  have 
bronght  forward  a  single  instance  oi  an  error,  I 
should  have  been  inclined  to  listen  to  them,  bub 
they  have  not  been  successful  in  doing  so.  Then 
why  should  I  give  persons  not  parties  to  the  suit, 
who  only  intervene  for  the  protection  of  their  on-n 
interest,  although  they  have  been  allowed  to  argue 
and  adduce  evidence,  an  opportonitjr  at  going  over 
the  Booonnts  with  whi(di  the  pluntiffa  are  not 
dissatisfied  ?  It  would  be  putting  them  inabetter 
position  than  if  they  had  been  plaintiffs,  and  I  do 
nob  think  they  are  entitled  to  be  put  in  any  such 
better  position.  Still,  considering  the  magoitiade 
of  the  claim,  and  their  great  interest  in  the  ques- 
tion, I  shoidd  have  been  inclined  to  give  them 
the  opportunity,  if  I  had  not  thought  that  they 
had  had  sufficient  opportunity  already ;  but  as  I 
think  they  have,  I  shall  not  give  them  anv  further 
time.  I  nave  come  to  the  condusion,  theiefore, 
that  I  ought  to  allow  the  claim  as  asked ;  and,  as 
regards  costs,  I  am  afraid  I  am  bound  by  the 
general  order  directing  the  costs  to  be  added  to 
toe  sum  claimed ;  but  I  have  made  an  exception 
in  more  than  one  instance  as  regards  the  costs  of 
the  adjoomnwnt  into  court,  and  I  inteaad  to  do  so 
in  the  present  instance.  I  shall  allow  the  oosts  of 
the  adjournment  into  oonrt  oat  of  the  estate,  the 
rest  of  the  costs  to  be  added  to  the  claim  in  the 
usual  way.  The  costs  of  the  plaintiffs  oE  course 
wiU  come  out  of  the  estate  bat  I  shall  give  no 
costs  to  the  representative  of  the  stockbrokers. 
Under  the  order  l>y  which  he  is  allowed  to  attend 
the  proceedings,  he  is  liable  for  additional  costs 
occasioned  by  his  intervening,  and  no  doubt  very 
considerable  costs  have  been  occasioned,  but  con- 
sidering that  I  am  deciding  against  the  stock- 
brokers, and  that  they  will  in  effect  lose  all  further 
claim  on  the  estate,  I  think  it  would  be  a  harsh 
order  to  make  them  par  any  further  oosts,  and  I, 
therefore,  make  no  order  whatever  as  to  their 
costs. 

Solicitors:  Sole,  Turner,  and  KuigM;  Link- 
laterg  and  Oo. ;  Traver$  Smith  and  Co.  i  Lyne  and 
Bolmm  i  Wm.  Sturt. 


(Before  Tic8-Chancellor  Mauks.) 
Monday,  J'uhj  10. 

JULL  V.  JAC0BS.(a) 

Will—GoneirucHon  —  "  Bemainder  "  —  Specific  or 
general  rendue — Gift  of  life  eatate  t»  reaUy  and 
peraonaUy  to  wife  of  tUteating  v/itnefB — ItUetttuy 
or  acceleration  of  revMinder^Vetted  or  eonfin- 
gtfnt  remaiindeT. 
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V^'estator  devised  and  hequeatlied  real  and  personal 
pi-operhj  io  Jti-a  daughter  L.  "  daring  her  lifetime, 
and  after  her  decease  the  properly  to  he  equally 
divided  hetween  hor  child/ren  on  their  becoming  of 
age."  He  also  hv  the  last  disposing  dausein  his 
will  directed  that  his  debts  should  oe  paid  from 
money  or  promiseory  notee  or  hills  which  might 
he  in  his  possession,  and  what  might  he  due  to 
Mm  at  tJte  time  of  hie  decease  at  tJte  hank  or  dse- 
ichere.  "  The  remainder  io  he  equally  divided  io 
my  twrwoing  ekUdren.**  One  of  the  aitesting 
wttneeses  kob  the  hnuband  of  L.,  who  had  ttoo 
infant  ehUdrm  at  &e  testator's  death. 
ffeJdi  first,  that  (he  residuary  gift  included  only 
the  residue  of  the  funds  there  specified ;  secondly, 
iJiat  the  ittcapaoily  of  L.  io  take  the  life  estate  did 
not  aretile  an  intestacy  as  io  eitJier  the  real,  or  the 
personal  estate,  but  thai  the  gift  io  her  children 
was  a  remainder  which  was  thereby  accelerated. 
Held,  also,  that  it  was  a  vested  remainder. 
"George  Jull  made  his  will,  dated  the  9th  Nov. 
1872,  which  so  far  aa  material  was  as  follows : 

"TUis  is  the  last  will  and  testament  of  me, 
Oeoi^oJall.  .  .  .  First,IgtTe,dovise,Biidbequeath 
vnto  my  eldest  daughter  Anne  Maria  Jiill  [here 
followed  a  description  of  the  property].  I  give, 
•devise,  and  beqaeath  unto  m^  daughter,  Louisa 
Hephzibah  Jacobs,  during  her  lifetime^  and  after  her 
decease  the  proper^  to  be  equally  ^vided  between 
her  children  on  their  becoming  of  age.  [Here 
followed  a  description  of  real  and  personal  pro- 
perty.1  I  also  desire  that  all  my  just  debts, 
f  onera],  and  testamentary  expenses  to  {sic)  be  paid 
by  my  executors,  Charles  Arthur  Jacobs  and 
Annie  Maria  Jull,  from  money  or  promissory 
notes  or  bills  which  may  be  in  my  poseession,  and 
■what  maybe  due  to  («ic)  at  the  time  of  my  decease, 
at  the  Bunk  or  elsewhere.  The  remainder  to  be 
eqnally  divided  to  (flic)  my  surviving  children." 
The  witnesses  to  the  will  were  Charles  Arthur 
Jacobs,  who  was  the  bosband  of  Xxiaisa  Hephzibah 
Jacobs,  and  Annie  Maria  Joll,  The  testator  died 
on  the  3rd  of  Aug.  1873,  leaving  surviving  him 
three  children,  namely,  Annie  Maria  JuU,  Mrs. 
Jacobs,  and  one  son,  Bobert  Stiles  Jnll,  and 
one  granddaughter,  Fanny  Ellen  Jail,  the 
daughter  of  a  deceased  elder  smi,  who  was,  diere- 
fore.  his  heircsa-at-Iaw.  The  three  children  and 
grandchild  were  his  sole  next  of  kin. 
Mr.  and  Mrs.  Jacobs  had  two  infant  children. 
In  Nov.  1873,  an  administration  suit  was  insli- 
"tuted  by  Annie  Maria  Jnll  a^nst  the  other 
persons  above  named,  the  questions  being :  (1.) 
Whether  the  gift  of  the  "  reouundor,"  after  pay- 
ment of  the  testator's  debts,  was  a  general  gift  of 
■residue,  or  whether  it  was  confined  to  the  specific 
funds  appropriated  for  their  payment;  and  (2.) 
What  was  the  effect  of  the  incapacity  of  Mrs. 
Jacobs  to  take  the  life  estate  given  to  her  by  the 
will  by  reason  of  ber  hnsband  being  an  attesting 
witness. 

It  appeared  that  in  the  original  will  the  sentence 
"  tihe  remainder  to  be  equally  divided  to  my  sur- 
viving  children,"  benui  with  a  capital  letter,  and 
on  a  fresh  line,  but  tne  previous  line  was  filled  up, 
and  ended  with  a  comma. 

/.  Pearson  Q  0.,  and  J.  T.  Humphry,  for  the 
pIuntiflF,  on  the  first  question  submitted  that  the 
gift  of  the  remainder  applied  only  to  the  funds 
out  of  which  the  debts  were  to  be  paid. 

Olasse,  Q.C.  and  Collins,  for  the  heirass^at-law, 
supported  the  same  view.   They  cited 
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Levn$  T.  Nokes,  L.  Bop.  W.  N.  173 ; 
In  the  goodt  of  Ludlow,  1  Sw.  A  IV.  29. 

Siggim,  Q.C.  and  Colt  for  the  family  of  2bs. 

Jacobs. 

Whlteliorne,  for  the  testator's  son,  submitted 
that  the  gift  was  a  general  residuary  gift,  and 
cited 

Attres  r.  Altres,  24  L.  T.  B«p.  TS.  S.  121 ;  L.  T.  Bap. 
11  £q.  280. 

The  Yice-Chancello£  read  the  clause  in  ques- 
tion, and  said,  I  am  of  opinion  that  it  is  all  oim 
sentence,  uid  the  fact  that  it  begins  with  a  capital 
letter,  and  on  a  fresh  lino  amounts  to  nothing.  It 
would  have  been  more  important  it  the  previous 
line  had  not  been  filled  up.  On  the  will  I  think 
that  it  is  a  gift  of  the  remainder  of  that  money 
oat  of  which  the  debts  are  to  be  paid.  As  to  the 
authorities,  I  think  Lewis  v.  Nohes  is  entirely  ap- 
plicable, and  Uiat  in  Attree  v.  Altree  there  was  no 
difficulty  in  coming  to  the  conclusion  that  it  was 
a  general  residuary  gift.  Thore  is,  therefore,  in 
my  opinion,  an  intestacy  as  to  the  testafeor^s 
general  residoe. 

The  second  point  was  then  argued. 

/.  Pearson,  Q.C.  and  J.  T.  Humphry,  for  tiie 
plaintiff. — ^The  qoestion  is  whether,  as  Xjonisa 
cannot  take  by  reason  of  the  will  having  been 
attested  by  her  husband,  the  remainder  to  her 
children  expectant  on  her  life  estate,  is  acceler- 
ated,  or  whether  there  is  an  intestacy  as  to  Uiait 
share  during  her  lifetime.  We  submit  there  ifl 
an  inte^taoy.  It  is  dear  that  the  testator  never 
intended  that  the  children  should  take  dnrinff  their 
mother's  life.  The  same  rule  as  to  acoeleraticm 
which  applies  to  a  devise  of  realty  does  not  *fpis 
to  personalcy :  {Baoesiaf  v.  Austin,  19  Bea.  591). 
This  was  not- a  gift  void  in  its  inception ;  it  is  not 
like  a  gift  to  a  person  dead  at  the  date  of  the  will. 
It  is  a  good  gift  on  the  face  of  the  will.  [The 
"Vice-Ohamcellok.— The  gift  of  the  life  estate 
was  void  ah  initio.  There  was  no  will  until  it  was 
attested  by  Mr.  Jacobs,  and  his  attestation  fwe- 
vented  his  wife  taking  the  benefit.]  By  treating 
the  remundcr  as  not  accelerated  the  children  of 
Mrs.  Jacobs  will  be  in  just  the  poutim  in  which 
the  testator  meant  them  to  be 

Qlaeee,  Q.O.  and  GoUins  for  the  beiress-at-law.— 
The  Act  says  nothing  about  acceleration.  The 
words  are  (1  Yict.  c.  26,  sect.  15)  that  in  case  oi  a 
gift  to  the  husband  or  wife  of  an  attesting  vrimeas 
sudi  e^ft "  shall,  so  &r  only  aa  conoerns  sudi  per- 
son attesting  the  execution  of  such  will,  w  the 
wife  or  the  husband  of  such  person,  or  any  person 
claimiog  under  such  person  or  wife  or  noabuid, 
be  utterly  null  and  void."   They  cited : 

LairutA^  T.  Latn«m,  22  L.  T.  Eap.  O.S.  190;  18  Bsa. 

1 ;  5  Do  O.  M.  &  G.,  754 ;  and 
Carrick  v.  Srrington,  2  P.  Wms.  362. 

Higgine,  Q,C.  and  Colt  for  the  children  of  Mrs. 
Jacobs.~We  contend  that  the  remainder  to  the 
children  of  Mrs.  Jacobs  is  accelerated.  The  antho- 
rities  are  clear  in  the  caae  of  real  estate,  and  are 
collected  at  1  Jarman  on  Wills.  3rd  od.  p.  538. 
There  is  no  difEerent  rale  wplioable  to  realty  and 
personalty ;  the  only  colour  for  that  contentKm  ia 
the  observation  oE  the  Master  of  the  Bolls  in 
Eaoestt^  v.  'Austin.  [The  Vice-chancellor. — 
Yon  need  not  trouble  yourself  on  that  point] 

Wliiiekorne,  for  the  testator's  son,  supported 

Ithe  argument  of  the  plaintifE. 
QUtMe,  Q.C.  in  reply.— The  court  mnst  find 
Bomo  intontion  in  the  wiU/^tihti>  the  ichildroi 
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tthonld  take  any  benefit  befbre  mother's  death 
in  order  to  apply  Lainton  t.  Laijuon.  There  ia 
no  sach  intention  apparent  on  the  will.  He  cited 
also  Turion  v.  Lambarde  (2  L.  T.  Eep.  K.  8.  38 ; 
1  De  G.  F.  &  Jo.  495.) 

The  Vicb-Chascblloe. — This  is  a  point  of  very 
considerable  nioety.  The  testator,  faaviog  made 
his  will,  asked  one  of  his  dangfaters  and  bis  son- 
in-law,  who  were  objects  of  his  bomity,  to  witness 
it.  Now  tbe  15th  section  of  the  Wills  Act  pro- 
vides that  if  any  person  shall  attest  the  execation 
of  any  will  to  whom  or  to  whose  wife  or  hnaband 
any  beneficial  devise,  legacy,  &o.  (other  than  and 
except  charges  and  directions  for  the  payment  of 
any  debt  or  debts),  shall  be  thereby  given  or 
made  "  snch  devise,  legacy,  &c.,  shall  so  far  only  as 
ooncems  snch  person  attesting  the  execation  of 
■noh  wili,  ortfae  wife  or  hnaband  of  snch  person, 
or  any  person  claiming  under  aodh  perion,  or 
wife,  nosband,  be  utterly  nnll  and  void,  and 
snch  person  so  attesting  shall  be  admitted  as  a 
tritoeaa  to  fnrove  the  execntion  of  snch  will  or  to 
prove  the  ^idity  or  invalidity  thereof,  notwith- 
standing snch  devise,  legacy,"  &c.  That  is,  the 
sift  ia  rendered  void,  bat  the  will  is  established, 
^ow  tbe  particular  beqaesb  in  question  is  this. 
[His  Lordship  read  the  devise  and  bequest 
to  Mrs.  Jacobs,  and  continued :]  The  first  ques- 
tion, therefore,  ia  what  would  have  been  the  effect 
of  that  bequest  if  the  daughter  conld  have  taken 
tbe  benefit  of  it.  I  take  it  to  be  as  clear  a  re- 
mainder to  the  children  of  Mrs.  Jacobs  as  coald 
be,  vested  if  there  are  children  at  tbe  testator's 
death :  contmgent  if  there  are  none.  Whenever 
the  life  estate  ceases  those  entitled  in  remainder 
take  it.  If,  under  the  oid  law  there  had  been,  snch 
a  gift,  and  the  tenant  for  life  had  forfeited  hia  life 
estate  those  entitled  in  remainder  would  liave 
entered  immediately.  It  is  perfectly  clear  then, 
that,  apart  from  the  qnestion  of  incapacity,  Mrs. 
Jacobs  ia  tenant  for  life,  with  remainder  to  bar 
children  if  they  come  of  age.  Then,  taking  away 
her  life  estate,  does  that  cause  an  intestacy  as  to 
the  life  estate,  or  an  acceleration  of  the  estates  in 
remainder?  It  is  clear  that  tbe  children  are  post- 
poned because  of  the  mother's  life  estate,  but  if 
she  does  not  take  the  life  estate  why  should  they 
be  postponed  F  lb  is  a  mere  accident,  through 
ignorance  on  the  part  of  the  testator,  and  I  think 
that,  as  the  tenans  for  life  cannot  take,  the  reason 
for  poatponing  the  children  ceases.  Lainaon  v. 
Jktifuon  was  a  case  where  the  testator  devised  an 
eetaite  to  hia  son,  John  Laiuson,  for  lite,  and  fh>m 
and  immediatdy  after  hia  deoease  to  his 
first  and  other  sons  in  tul.  By  a  codicil 
he  revoked  the  devise  of  the  life  estate, 
and  the  qn^tiou  was  whether  there  waa  an 
intestacy  as  to  the  life  estate,  or  whether  the 
remainder  was  accelerated.  Lord  BomiUy  said — 
"  The  question  is,  whether  this  creates  an  intes* 
tacy  or  an  acceleration  of  the  estate  to  the  son  of 
John  Lainson :  and  I  am  of  opinion  that  it  is  an 
accdeiation  of  the  estate  to  tne  son,  and  not  an 
intestacT.  I  have  looked  carefally  at  the  anthori- 
tiea,  and  I  am  unable  to  distinguish  the  case 
where  a  person  gives  an  estate  to  another  and 
that  fails,  from  the  case  where  the  testator  himself 
directs  that  it  shall  fail;  and  althoiigh  the  ex- 
pression used  is  that  the  estate  to  the  son  of  John 
I«iiiaon  is  only  to  take  eCEeot  from  and  after 
Sotaa.  Jjainson'a  decease,  I  am  of  opinion  that  the 
meaning  is  from  and  after  the  determination  of  hia 
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estate  bv  death  or  otherwise.  In  deciding  thus,. 
I  fulfil  the  intention  of  the  testator.  It  is  ex- 
pressly Htated  in  the  will  that  the  testator  did  not 
intend  the  son  to  take  the  estate  in  addition  ta 
the  annuity  (which  he  would  do  if  I  were  to  hold 
there  was  an  intestacy),  hut  in  lieu  of  it.  The 
result  is  that  I  must  make  a  declaration  that  there- 
is  an  acceleration  of  the  estate  to  the  eldest  sou 
of  John  Lainson."  That  case  was  affirmed  on  the 
broadest  principles,  and  shows  that  where  the 
life  estate  is  determined  by  death,  or  ia, 
from  any  other  cause  put  out  of  the  way, 
the  remainder  talras  effect  as  if  no  life- 
estate  had  been  created.  I  am,  therefore,  of 
opinion  ttiat  as  re^rda  the  real  estate,  the  re- 
mainder to  the  children  of  Mrs.  Jacobs,  is  acce- 
lerated by  reason  of  her  disability  to  take.  But 
then,  it  is  said,  that  this  rule  docs  not  apply  to 
personalty ;  but  Lord.  Bomilly  baa  decided  in  the 
case  of  Eaveitaff  Auaiin,  that  the  ssmo  rule 
applies  to  both  realty  and  personalty.  There  is, 
however,  another  pomt  which  renders  the  qaea- 
tion,  as  to  the  personalty,  unimportant,  namely, 
that  the  children  of  Mrs.  Jacobs  would  be  entitled 
to  have  the  interest  of  it  accumulated,  or  I  should 
in  chambers  apply  it  for  their  benefit.  I  consider 
that  the  case  of  Feriingv.  Allen  (12  M.  &  W.  279),. 
ia  virtually  overroled  by  Browne  v.  Browne 
(29  L.  T.  Rep  O.S.  258 ;  3  Sm.  A  Giff.  568).  My 
opinion,  therefore,  is  that  tbe  children  of  Mrs- 
Jacobs  are  now  entitled  to  a  vested  interest  in  the 
share  of  their  mother  to  be  divided  among  them 
On  their  attaining  the  age  of  twenty-one. 

Solicitors  for  plaintiff,  Torr,  Janeway,  Taga}i,. 
and  Janeway,  tor  Senderson,  Salmon,  and  Sea- 
dersons,  Bristol, 

Sdicitora  for  defendants,  Monckton,  Long,  and. 
Oo. 


Wedneaday,  July  26. 
BoTEB  V.  Borao.  (a) 
WUl— Widow — Annuity  in  lieu  of  dower — 
Priority. 

An  annwUy  to  a  widow,  in  lieu  of  dower,  luu  no- 
■priority  over  other  annuffief,  %okera  the  teetator 
leaves  no  real  eetate  out  of  w&ieJ^  hie  widaw  ie 

dowahle. 

The  rule  ia  precieely  the  acme,  wJiether  the  testator 
leaves  no  real  estate,  or  whether  he  leavet  no  real 
estate  out  of  which  his  widow  ia  dow(Me. 
Fdbtheb  consideration. 

John  Boper,  the  testator,  by  his  will,  dated  the 
3rd  Feb.  1870.  after  bequeathing  to  his  wife  Emma 
Boper  (the  plaintiS)  a  legacy  of  501.,  and  malciog 
certain  specific  bequests,  bequeathed  aa  foUowa : 

"  I  bequeath  to  my  said  wife  an  annuity  of  200L 
during  her  life,  and  Ideclare  that  such  annuity  shall 
be  for  the  sole  and  separate  use  ofmy  amd  wife,  and 
that  her  receipt  alone  shall  be  a  good  discbargo- 
for  the  Bazne,  and  ahidl  he  bee  Arom  marital  con- 
troL  and  without  power  of  anticipabiai,  and  that 
my  said  wife  shall  not  be  allowed  to  have  the  value 
of  the  said  annuity  in  lieu  thereof,  and  I  declare 
that  the  aaid  annnity  to  my  said  wife  is  and  shall  be 
accepted  by  her  in  lien,  bar,  and  aatisfhotion  of 
dower." 

The  testator  then  bequeathed  certain  legacies, 
and  certain  annoities  to  hia  children ;  and  devised 
and  bequeathed  aU  hia  real  estate,  and  tbe  residue- 
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of  his  perBonal  estate  unto  and  eqnally  betveen 
his  son  John  Eoper  and  bis  daughter  Frances 
Foord  as  tenants  in  common. 

The  testator  had  married  the  plaintiff  after  the 
passing  of  the  Dower  Act. 

The  testator  died  on  the  4th  Jan.  1871,  pos- 
sessed of  certain  real  estate ;  bat  he  left  no  real 
estate  ont  of  -which  his  widow  was  dowable.  The 
plaint  had  receiTod  payment  in  fall  of  her 
annait7  of  2001.  up  to  the  4th  April  1873. 

Ob  the  30tb  April  1873,  the  plaintiff  filed  bw 
bill  agsdnst  the  execators  and  tmeteefi  of  the  will, 
and  the  children  of  the  testator,  prayine  (amongst 
other  things)  for  the  administration  of  his  realuid 
personal  estate. 

There  was  a  defioieiu^  of  assets  to  pay  the 
annuities  and  legacies  in  fhll;  and  the  qaestion 
now  arose,  on  farther  consideration,  whether  the 
widow's  annuity,  being  given  in  lieu  of  dower,  was 
entitled  to  priority  over  the  other  annuities. 

Carson  for  the  plaintiff. — The  plaintiff  is  entitled 
to  priority  in  respect  of  her  annnity.  The  question 
is,  whether  (to  get  priority)  she  must  be  entitled  to 
dower  nnder  the  old  law,  or  under  the  new  law.  In 
the  present  case  she  would  be  entiUed  to  dower 
acccnding  to  the  cAd  law,  bat  not  aooording  to  the 
new  law,  oecause  the  conreyanou  were  made  to 
her  husband  with  declarations  aninst  dower. 
Sect.  12  of  the  Sower  Act  (3  &  4  Will.  4,  c.  105) 
enacts  that  nothing  in  the  Act  ^all  interferb  with 
any  rule  of  equity  "  by  which  legacies  bequeathed 
to  widows  in  satisfaction  of  dower  are  entitled  to 
priority  over  other  legacies."  That  section  must 
apply  to  cases  (like  the  present)  in  which  she  would 
have  been  entitled  to  dower  under  the  old  law,  but 
not  under  the  new.  In  other  words  wherever  a 
legacy  is  given  to  a  widow  in  lieu  of  dower,  and  she 
woald  have  been  entitled  to  dower  under  the  old 
law,  the  old  law  of  dower  shall  continae,  so  fiu:  as 
to  give  her  legacy  priority. 

J.  Feargon,  Q.C.  and  Dixon,  for  the  executors 
and  trustees  of  the  will,  were  not  called 'upon. 
They  referred  to 

Seath  V.  Dendv.  1  Boas.  543 ; 
Acey  T,  Simpson,  5  Baav.  85. 

StaUard  for  other  parties. 

The  Vice-Chascelloe  said.— In  this  case  the 
testator  has  given  an  annuity  of  2001  to  his  -n-ife, 
and  has  also  given  annaities  to  his  children.  After 
giving  the  annuity  to  his  wife  he  makes  the 
following  declaration,  "  and  I  declare  that  the  said 
annuity  to  my  said  wife  is  and  shall  be  accepted  by 
herinlieu,  bar,  and  satisfection  of  dower.  Now 
the  law  is  well  settled  that  whenever  a  testator, 
haTing  land  out  of  which  his  widow  is  dowable, 
gives  her  an  annuilrfr  in  satisfaction  of  her  dower, 
she  is  entitled  to  priority  to  the  fall  extent  of  the 
annuity,  although  the  value  of  the  annuity  greatly 
exceeds  the  value  of  the  dower.  Here  the  testator 
baa  dedared  that  the  ammit^  is  to  be  in  bar  of 
dower.  It  turns  out  that  be  never  bad  any  land, 
out  of  which  his  wife  was  dowable;  because,  when- 
ever he  acquired  land,  the  conveyance  was  made 
to  bim  with  a  deckuiition  against  dower.  He, 
therefore,  never  had  any  land  out  of  which  his 
widow  was  dowable.  Now  it  was  decided  in  1842 
in  Acey  v.  Simpion,  that  a  lega^  to  a  widow  in 
lieu  of  dower  or  thirds  at  common  law  or  by  cos* 
torn,  hsH  no  priority  over  other  legacies,  where  the 
testator  leaves  no  real  estate.  In  that  case  the 
testator  gave  his  widow  an  annuity  of  lOOi.  for 
life,  and  declared  that  the  said  annuity  should  be 


accepted  by  her  in  lieu  of  "  all  dower  or  thirds  at 
common  law  or  by  custom,  which  she  might  other- 
wise claim  from  or  upon  alt  or  any  of  his  real 
estates."  It  appeared  that  there  was  no  real 
estate,  out  of  which  the  widow  was  dowable.  That 
is  the  exact  case  here.  Mr.  Femberton  and  Mr. 
Mylne,  for  the  plaintiff,  insisted  that  the  widow 
was  not  a  purchaeer,  as  there  were  no  real  estates, 
and  that  she  ought  to  come  in  pari  pcuau  with  the 
other  legatees.  Mr.  Kiodersley  and  Mr.  Smythe, 
for  the  widow,  admitted  that  they  could  not 
successf oily  maintun  the  contrary.  The  Master 
of  the  Bolls  was  of  the  same  opinion  and  decreed 
accordingly.  That  is  a  decision  after  the  passing 
of  the  Dower  Act.  There  the  testator  had  no  real 
estate;  here  the  testator  had  no  real  estate  ont 
oE  which  the  widow  was  dowable.  To  my  mind 
it  is  precisely  the  same  thing.  The  new 
law  has  very  much  deprived  the  widow  of  her 
right  to  dower.  Sect.  7  of  the  Dower  Act  enacts 
that  a  widow  shall  not  be  entitled  to  dower  out  of 
any  land  of  which  her  husband  shall  die  wholly  or 
partially  intestate,  when  bpr  the  will  of  her  hnsnuid 
duly  executed  for  the  devise  of  freehold  estiries,  be 
shall  declare  his  intention  that  she  shall  not  be 
entitled  to  dower  out  of  such  land,  or  out  of  any  of 
his  land.  Then  comes  sect.  12,  which  says  that 
"  nothing  in  this  Act  contained  shall  interfera 
with  any  rule  of  equity,  or  of  any  ecclesiastical 
court,  b^  which  le^iacies  beqaeatbed  to  widows  in 
satisfiiction  of  dower  are  entitled  to  priority  over 
other  legacies."  That  section  may  apply  co  cascH 
within  sect.  7,  or  it  may  apply  generally.  I  am  of 
opinion  that  it  applies  generally ;  and  that  where 
a  basband  has  given  an  annuity,  and  declared  that 
it  shall  be  in  satisfaction  of  aower,  the  effect  is 
inst  the  same  as  if  the  Dower  Act  had  not  passed. 
The  law  was  settled  on  a  reasonable  footing  in 
Acey  V.  Simpson.  The  widow  will,  therefore,  rank 
pari  •patm  with  the  other  annuitants.  I  am  glad 
to  find  that  the  oonclasion  to  which  I  have  come 
does  perfect  jastice  between  the  parties  as  tbe 
other  annuitants,  bein^  the  children  of  the  testator, 
are  an  equally  meritorious  class.  As  there  was  no 
land  of  the  testator,  ont  of  which  tbe  widow  was 
dowable,  the  result  u  just  the  same  as  if  the 
testator  had  left  no  laoa  whatever.  The  case  is 
governed  b^  the  dedsion  in  Acey  v.  Sinwton.  The 
annaities  will  be  valued  at  the  tune  of  the  deatb  of 
the  testEktor,  and  treated  as  legacies  of  the  amount 
of  the  annuities  so  valued ;  then  all  the  annuitiea 
will  abate  rateably. 

Solitutors:  Dnnean,  JCurion,  TTorren,  and 
Gardner  ;  Kingaford  and  Doraion. 


COMMON  PLEAS  DIVISION. 
Feb.  5,7,  and  11, 1876. 
Aldkidge  (pet.)  V.  Hdest  (resp,).  (a) 
Parliamentary  election  petition  —  Amendment  — 

Str'^ing  out — Claim  to  seat. 
Afier  the  expiration  of  the  tioeniy'one  days  after  ihe 
return,  within  wftwA,  &^  31  4*  32  Viet.  e.  liS,  «.  6, 
a  Paiiiamentaiy  eUetwn  potion  must  be  pre- 
sented,  ike  petition  cannot  lie  amended  by  striking 
out  a  paroigraph  whieh  eiaime  the  seat  far  the 
petitioner. 

A  FETiTioiT  had  been  presented  by  Major  Aldridge 
against  the  return  of  Mr.  Hurst  as  member  of 
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Parliament  for  the  borough  of  Horsham,  and 
claiming  the  seat  for  the  petitioner.  After  the 
petition  had  been  signed  by  the  petitioner,  an 
applicatifui  was  made  on  his  behalf  to  Quain,  J. 
fix  leave  to  amend  the  petition  by  striking  oat  the 
paragraph  which  claimed  the  seat  for  the  petitioner, 
and  also  certain  other  paragraphs  relating  to  a 
Bcmtiny.  The  application  was  snpported  oy  an 
affidavit  of  the  petitioner  denying  the  ezistenoe  of 
any  collusion,  and  stating  that  the  application  was 
made  Jtond  fide,  and  was  not  the  resnlt  of  any 
oormpt  arrangement ;  and  that  the  petitioner  was 
not  apprehensive  of  any  reoriminatory  charges 
bnng  brought  a^inat  him. 

The  leained  judge  declined  to  make  an  order 
pennitting  the  amoidment,  but  relbmd  the  matter 
to  the  ooort. 

FA.  5  and  7. — A.  L.  Smiih  for  the  petitioner. — 
After  the  expiration  of  tbe  period  of  twenty-one 
daya,  within  which,  by  the  Parliamentary  Elections 
Act  1868  (31  &  S2  Vict.  c.  125),  s.  6,  the  peti- 
tion must  be  presented,  it  cannot  be  amended  by 
adding  any  fresh  matter,  bnt  it  may  be  amended 
by  striking  oat  part;  (Stevme  v.  TiUettf  L. 
Bep.  6  C.  P.  147;  23  L.  T.  Rep.  N.  S.  622.) 
The  object  of  this  application  is  onl^  to  save 
nnneceesary  costs,  and  the  affidavit  of  the 
petitions  natives  all  possibility  of  collusion, 
and  no  objection  is  made  on  behalf  of  the  sureties. 
The  affidavit  also  states  that  the  petitioner  is  not 
ai^trehenfive  of  recriminatory  charges,  and  more- 
over, if  the  claim  to  the  seat  is  abandoned,  the 
xeaaoa  for  allovinc  recriminatory  charges  ceases 
to  apply,  for  that  reason  is  only  to  prevent  im- 
pn^ier  persons  getting  seats  in  the  House  of  Cnn- 
mons.  There  is  no  authority  asaiqst  the  proposed 
Muendmeot.  In  Maude  v.  Lomey  (L.  Bep.  9  C.  P. 
165)  when  the  court  refused  to  allow  a  municipal 
election  petition  to  be  amended,  the  amendment 
which  it  was  desired  to  make  was  an  addition  to  the 
petition  as  it  already  s'..ood. 

C.  8.  G.  Bowen  (F.  H.  Scott  with  him),  for 
the  respcmdent,  opposed  the  application. — If  the 
object  IS  to  save  unnecessary  costs,  the  peti* 
tioner  can  attain  that  object  by  abstaining 
from  delivering  the  list  of  votes  to  be  objected 
to,  and  beads  of  objection  required  by  Bale  7  of 
the  Bules  of  Michaelmas  Term  1868.  The  part 
of  the  petition  claiming  the  seat  is  in  effect  a 
separate  petition,  and  the  petitioner  is  not  entitled 
to  withdraw.  He  has  laid  himself  open  to  re* 
criminatoi7  chaises  by  claiming  the  seat,  and  the 
TCspMident  may  insist  on  bis  right  to  have  an 
wj^utnni^  of  bringing  forward  sacb  charts. 
l3uB  was  the  law  before  the  passing  of  the  Pariia- 
aentary  Elections  Act  1868  (31  &  S2  Viot.  c.  125). 
Covmtry  com,  1  FaokwsU,  at  p.  99 ; 
Wareham  com,  1  Wolfentu  ft  Dew,  at  p.  95 ; 
Clan  CouiUy  ease,  Wotferstin  A  Bristowa,  at  p.  143. 

By  sect.  26  the  old  practice  is  to  be  observed  as  to 
cases  not  provided  for  by  the  Act  or  Bules.  For- 
merly a  petition  con  Id  only  be  withdrawn  according 
to  toB  |»x>visi<ms  of  the  statutes  on  the  subject 
(Bogers  tm  Elections,  edition  of  1805,  p.  423),  and 
since  the  jnriadictiou  to  try  petitions  has  been 
tnmsferred  to  the  Judges,  a  Judge  at  Chambers 
can  have  no  power  to  waive  the  conditions  imposed 
by  the  Legislatur«  (31  &  32  Vict.  c.  125,  ss.  35,  36) 
and  prescribed  by  the  Bules  of  SCichaelmas  Term 
I86S.  45  to  4P.  Bale  44  does  not  give  a  jndge 
more  power  than  the  conrt  has.  The  respon- 
dent could  not  withdraw  from  the  contest  ai\d 


resign  his  seat,  for  personal  bribery  might  be 
charged,  which  would  disqualify  him  from  after- 
wards sitting ;  if  he  resigned  the  petition  must 
still  proceed,  and  the  rule  is  the  same  in  the  case 
of  a  petitioner  claiming  the  seat ;  for  by  31  &  32 
Vict.  c.  125,  B.  53,  the  respondent  mav  give  evi- 
dence "  in  the  same  manner  as  if  he  had  presented 
a  petition."  Before  the  Act  cases  of  briberv 
were  inquired  into  notwithstanding  withdrawi.1, 
Rogers  on  Elections.  424  (5  <t  6  Vict.  c.  102,  n.  1 
Firat  Soraham  ease  (1  P.  B.  A  D.,  107), 
and  the  law  in  this  respect  is  not  altered.  Sev 
the  New  Wmdtor  com  (JndgmentB  of  Election 
Judges.  208-210;  19  L.  T.  Bep.  S.  S.  613).  In  the 
Tawtton  cnse,  Waygood  v,  Jainee  (L.  Bep.  4  0,  P. 
361 ;  21  L.  T.  Bep.  N.  S.  202),  the  Judges  assume 
thronghout  that  the  result  of  claiming  the  seat 
is  to  put  in  issue  irrevocably  the  conduct  of  those 
who  claim  it.  The  decision  in  Maude  v.  LovoUy 
{tthi  sup.)  is  a  strong  authority  against  the  pro- 
posed amendment.  Lord  Goleridge  there  says, 
'*  Mr.  Tennant  has  also  pointed  out  that  aSter  th& 
expiration  of  the  twenty-one  days  it  would  be  too 
late  for  anyone  else  to  present  a  fresh  petition ; 
and  that  to  allow  a  petitioner  to  amend  so  as 
substantially  to  maketne  amended  petition  a  fresh 
one  would  be  conferring  upon  him  a  privilege 
which  no  other  person  could  possess.  That  seems 
to  me  to  dispose  of  the  case.  That  reasoning  is 
direetiy  in  point  here,  for  wbat  change  coola  be 
more  vital  than  a  chAnse  in  the  prayer  of  the 
petition?  In  the  YougheU  eaee  (I  O'M.  A  H. 
at  p.  296),  O'Brien,  J.  refused  to  allow  an  amend- 
ment, and  expressed  a  doubt  as  to  whether  he 
had  power  to  do  sa  Even  if  there  is  power  to 
amend,  this  is  not  a  case  in  which  an  amendment 
ought  to  be  allowed. 

A.  L.  Smith  in  reply.— By  31  &  82  Vict.  e.  125. 
B.  2.  the  court  has  the  same  powers  as  if  the 
petition  were  an  ordinary  cause.  This  gives 
power  to  amend.  In  Picieritig  v.  Startin  (28 
L.  T.  Bep.  K.  S.  Ill)  amendments  by  which  cer- 
tain allegations  were  added  to  a  municipal  election 
petition  were  allowed  to  be  made.  That  case  was 
not  cited  in  Maude  v.  Lowley  {ubi  mp.).  In  Yateg 
V.  Leach  (L.  Bep.  9  C.  P.  605 ;  43  L.  J.  377,  C.  P.;  30 
L.  T.  Bep.  N.  S.  790).  Brett,  J.  expresses  an 
opinion  that  the  court  has  jurisdiction  to  strike 
out  the  name  of  a  person  who  has  been  improperly 
made  a  respondent.  The  dictum  of  O'Brien,  J. 
which  has  been  referred  t(^  is  no  authority  against 
the  power  of  amendment,  for  he  only  refused  in 
the  exercise  of  his  discretion  to  f^Iow  an  amend- 
ment under  the  circumstances  of  that  case.  It 
has  not  been  suggested  that  there  is  no  power  to 
amend  in  any  of  the  other  cases,  except  Maude  v. 
Lowley  {ubl  sup.).  In  the  third  Stroud  Election 
Petition  an  order  similar  to  that  now  asked  for 
was  made  by  Pigott,  B.  a^  Chambers.  Sect  35, 
as  to  withdrawal  of  a  petition,  only  refers  to  with- 
drawal of  the  whole  petition.  It  does  not  provide 
that  the  petition  or  any  pare  of  it  shall  not  be 
withdrawn  except  as  therein  prescribed.  A  para* 
graph  claiming  the  seat  is  not  in  effect  a  separate 
petition.  The  prayer  is  in  the  alternative — see  the 
form  given  in  Bulo  5  of  Michaelmas  Term  18ti8, 
and  the  special  forms  in  Loigh  and  Le  Marchant's 
Election  Law,  pp.  161-166,  2nd  edition.  Only  one 
security  is  given,  which  shows  that  it  is  only  one 
petition.   He  also  referred  to 

T7-.e  A«ic  Winisor  comb,  S  F»ek.  167  ; 
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Pearu  t.  Norwood,  L .  Sap.  4  C.  F.  235  ;  19  L.  T.  Sep. 
N.  8.  646. 

Geove,  J. — "We  nrc  all  of  opinion  thac  the  appli- 
■cation  must  be  refased,  bufi  as  the  case  is  cue  of 
great  importance,  we  will  ^ve  a  judgment  stating 
the  reasons  for  onr  decision  at  a  fntnre  time. 
The  question  of  costs  will  be  left  to  be  dealt  with 
hy  toe  Judge  who  tries  the  petition. 

Feb.  11. — The  judgment  of  the  court  (Grove, 
Archibald,  and  Lindley,  JJ.)  wa8  dehvered  by 

GfiOVE,  J. — In  this  case,  which  was  that  of  a 
petition  antinst  the  return  of  Mr.  Harat  for  tfae 
borough  oE  Horsham,  an  application  was  made  to 
Qaain  J.,  to  amend  the  petition  by  striking  oat  a 
part  of  tbe  prayer,  viz.,  that  which  claimed  the 
-seat  for  Major  Aldridge,  the  petitioner,  and  cer- 
tain other  allegations  applying  to  a  scrutiny,  which 
would  he  dependent  on  this  dLaim.  The  question 
was  referred  by  t^e  learned  judged  to  this  court, 
■and  an  afBdavit  by  the  petitioner  was  read,  statine, 
among  other  things,  that  the  application  was  made 
bond  fide  and  without  collasion,  but  as  our  judg- 
ment does  not  turn  on  the  terms  of  this  affidavit, 
we  need  not  go  fully  into  this.  On  the  part  of  the 
petitioner  it  was  urged  that  E:ect.  2  of  toe  Parlia- 
mentary Elections  Act  1868  (31  &  32  Vict.  c.  125) 
invests  this  court,  subject  to  the  provisions  of  the 
Act.  with  the  same  powers,  jurisdiction,  and 
authority  with  reference  to  an  election  petition 
-and  the  proceedings  thereon  as  it  would  have  if 
snch  petition  were  an  ordinary  cause  within  its 
.  juris^ction.  It  was  also  stated  that  an  order  such 
as  that  now  asked  bad  been  toade  by  Pigott,  B. 
thongh  the  ceise  appears  to  have  kieen  scarcely 
-argued  before  that  learned  judge.  The  case  of 
Slsvena  v.  TiUet  (L.  Eep.  6  C.  P.  147)  was  also  cited, 
where  this  court,  after  theabandonmenb  of  the  claim 
to  the  seat  at  a  trial  before  an  election  judge  and 
the  subsequent  election  of  tbe  claimant,  held  that 
the  petitioners  against  him  might  give  evidence  of 
cormpt  practices  by  himself  and  his  agents  at  the 
previous  election,  Glthongb  they  might  have  been 
given  in  evidence  in  support  of  recriminating 
-charges  at  the  previous  trial  where  the  now  sitting 
member  was  petitioner.  It  was  farther  contended 
that  although  tbe  court  might  not  have  jurisdic- 
•diction  to  add  new  matters  to  a  petition,  it  might 
«xpunge  on  proper  grounds  shofrn.  It  was  con- 
tended contra  that*  without  going  the  length  of 
saying  that  the  oonrt  or  a  judge  might  not  have 
jmisaiction  to  allow  the  aaaition  or  withdrawal  of 
■certain  allegations  in  an  election  petition,  it  could 
not  permit  the  withdrawal  of  a  distinct  prayer, 
snch  as  that  claiming  the  seat ;  that  this  would  be 
analogouEi  to,  if  not  within,  the  sections  of  the  Act 
and  the  rules  relating  to  the  withdrawal  of  an 
election  petition,  and  that  such  withdrawal,  if  per- 
missible at  all,  should  be  guarded  by  similar  pro- 
visions, and  not  allowed  by  tbe  court  on  mere 
application  and  affidavits,  and  that  the  respondent 
ought  not  to  have  his  right  to  addnce  recriminatory 
evidence  token  from  him  by  soch  an  application  as 
this.  We  were  of  opinion  that  the  arguments  for 
tbe  respondent  were  well  founded,  and  that  the 
application  shonld  be  refused,  and  as  tiie  matter 
pressed,  the  trial  being  near  at  hand,  we  umounced 
our  dedsiott  to  that  ^oct,  and  we  now  proceed  to 
jitate  the  main  grounds  on  which  it  proceeded.  It 
will  be  observed  that  the  second  spction  of  the  Act 
above  alluded  to  states  that  the  powers  there  given 
shall  be  sabject  to  the  provisions  of  the  Act,  and 
wc  think  it  clear  that  the  jurisdiction  conferred  by 


tfae  ,Act  cannot  be  in  all  respects  tbe  same  as  that: 
of  the  court  in  ordinary  cauBes.    Numerous  pro- 
visions of  the  Act  have  reference  not  merely  to  tho 
individual  interests  or  rights  of  petitioners  or 
respondents,  but  to  rights  of:  elector!^,  of  con- 
stituencies, and  of  the  public  in  purity  of  election, 
and  in  having  the  member  seated  who  is  dnly 
returned  by  a  majority  of  proper  votes.     It  ap- 
pears to  us  also  that  the  scope  of  the  Act  is  that 
petitions  shonld  not  be  niere  pleadings,  nor  framed 
for  the  purpose  of  intimidating  or  in  any  way  indao- 
iog  the  respondent  to  abandon  his  s%t,  stilt  less,  of 
coarse,  should  they  be  coUosive,  but  that  they 
should  bo  real,  well  oonsidered,  and  not  lightly  to 
be  withdrawn  either  in  whole  or  in  part.  (See 
SB.  ■!>,  6,  8,  sect.  11,  sub-seots.  14,15, 16,  as.  20.25 
to  42,  and  other  parts  of  the  Act.)    By  sect  5  of 
the  Act  a  petition  xaa.j  be  presented  by  a  person 
who  voted  or  had  a  right  to  vote  at  the  election, 
or  by  a  person  claiming  to  have  a  right  to  be 
returned  or  elected.   By  sub-sect.  13  of  sect.  11 
the  judge  is  to  determine,  not  merely  whether  tho 
member  whose  return  or  election  is  complained  of, 
but  whether  any  or  what  other  person  was  duly 
returned  or  elf^cted,  and  sect.  53  speaks  of  a 
petition  complaining  of  an  undue  return  and 
claiming  the  seat   for  some   person.  These 
sections  show  that  not  merely  may  the  can- 
didate who  is  not  returned  chum  the  seat,  or 
in  other  words,  claim  to  have  been  duly  elected, 
bat  that  any  otJier  voter  might  daim  the  seat  for 
a  candidate  who  has  not  been  roomed,  and  olaiuiB 
have  been  so  made,  as  in  Stevene  v.  TULet  {ubi 
sup.)  and  other  cases.   This  right  of  petitioning 
shows  that  the  Act  contemplated  in  r^ard  to 
petitions  not  merely  tbe  rights  of  candidates  not 
returned,  but  the  rights  cS  the  constituency,  in 
order  to  insure  that  the  person  really  elected 
should  be  their  member,  and  this  without  the  cost 
and  disturbance  of  a  new  election,  as  the  judge's 
decision  in  favour  of  snch  claim  is  final :  {Taunton 
case,  L.  'Rep.  4  C.  P.  361.)    It  appears  to  ns  that  it 
would  be  an  infringement  of  this  right  if  a  petition 
having  been  presented  by  one  person  (in  this  case 
a  candidate  claiming  the  seat),  the  claim  to  the 
seat  could  be  withdrawn  by  the  mere  motion  of 
the  person  presenting  it  after  tbe  twenty-one  days, 
when  no  other  petition  could  be  prosented,  and 
thus  the  voters  oe  prevented  from  claiming  the 
seat  for  one  who  may  be  tbe  duly  elected  repre- 
sentative, or  on  the  other  hand  from  showing  by 
means  of  the  recriminative  charges,  which  put  in 
issue  the  claim,  that  tho  claimant  is  not  a  person 
entitled  to  the  seat  by  that  election,  or  that  he  ia 
disqualified  for  future  elections,  such  withdrawal 
not  being  aocompanied  by  the  power  to  substitute 
another  person  as  petitioner,  by  means  of  which 
the  inquiry  might  be  gone  into  at  the  trial  A 
right  to  have  an  election  petition  proceeded  with, 
though  one  object  of  it  is  obtained,  is  reopened,  by 
sect.  18  of  the  statute,  which  provides  that  an  eleo- 
tioQ  petition  shall  be  proceeded  with  notwithstaod- 
ing  tbe  acceptance  by  the  respondent  of  an  office 
of  profit  under  the  Crown.   lb  appears  to  us  that 
the  withdrawal  of  this  portion  oi  the  prayer  of  the 
petition  ia  in  pari  materia  with,  even  if  it  is  not 
within,  the  provision  of  tbe  Act  relative  to  the 
withdrawal  at  a  whole  petition.  We  see  no  reastm 
why  the  prayer  claiming  the  seat  for  some  one 
might  not  form  the  subject  of  a  separate  petition 
from  that  which  is  directed  against  the  return  of 
tfae  sitting  member,  and  if  so,  it  would  be  wi^in 
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the  prorisiona  of  sect.  35,  and  the  nlea  XLY.,  el 
seg-t  carrying  oat  those  proTisions,  which  provide 
inter  alia  for  due  notices  to  be  given  to  tne  con- 
atitnency,  and  for  the  snbstitution  by  leave  of  the 
judge  of  another  person  in  place  of  the  peti- 
tioner. If  thia  be  so,  and  these  sections  and  mles 
apply  to  a  petition  ttimply  claiming  the  seat  for 
some  person,  we  see  no  reason  why  they  shoald 
not  ftpl^  to  soeh  claim  wheu  the  prayer  inotading 
it  is  joined  with  another  or  other  prayers,  and  if, 
in  the  latter  case,  by  reason  of  the  wcvds  "in 
whole  or  in  part,"  not  occnrring  in  the  provision 
of  the  Act  as  to  withdrawal  of  petitions,  applica- 
ticma  audi  as  the  present  do  not  fall  within  snob 
provisioD,  we  see  no  reason  why  at  all  events  the 
election  judges  may  not  under  sect.  25  make  mles 
foi  properly  gnarding  the  interest  of  the  parti- 
cnlar  oonstitaency  and  of  the  pablio  in  respect  of 
Biicfa  application.  We,  however,  incline  to  think, 
althongh  it  is  not  necessary  to  decide  this  point 
in  the  present  case,  that  an  election  petition  ander 
the  Act  (sect.  35)  is  not  the  less  an  election  peti- 
tion because  it  is  joined  tn  one  document  with 
another  petition,  and  if  so,  the  provisions  as  to 
withdrawal  apply  to  the  present  case.  By  sect. 
22,  two  candidates  may  be  made  respondents  to 
the  aune  petition,  and  this  case  nwy  for  the  sake 
of  conTsnience  be  tried  at  the  same  time,  bnt "  for 
all  the  pnrposes  of  this  Act  such  petition  shall  be 
deemed  a  separate  petition  against  each  respon- 
dent this  section  shows  that  two  petitions  may 
be  joined  in  one  document  and  tried  at  one  time. 
By  sect.  26,  it  is  provided  that  "  so  far  as  the 
rues  framed  under  sect.  25  do  not  extend,  the 
principles,  practice,  and  mles  on  which  com- 
mittes  of  the  House  of  Commons  have  heretofore 
acted  in  dealing  with  election  petitions,  shall  be 
observed  as  far  as  may  be  by  the  court  and  judge 
in  the  case  of  election  petitions  under  this  Act." 
It  therefore  becomes  desirable  to  see  what  has 
been  the  mode  in  which  election  committees  have 
dealt  with  cases  analogous  to  the  present.  In 
the  Clare  eaae  (W.  &  B.  143),  recriminatory 
erideaice  iras  allowed  to  be  given  against  a 
candidate  lor  whom  the  seat  was  claimed, 
tiioo|;h  the  olaim  to  the  seat  was  abandoned.  So 
also  in  the  Coventry  comb  (1  Peck.  99)  and  other 
cues  cited  in  Mr.  Bogers'  Law  and  Practice  of 
Ekctioa  Committees,  edit.  1863,  p.  470.  The  TSew 
ffvndaar  case  (2  Peck.  193),  cited  in  the  pre- 
sent case  by  the  lei^ed  counsel  for  the  petitioner, 
does  not  appear  to  conflict  with  the  other  de- 
drions,  as  the  committee  there  allowed  recrimina- 
tory evidence  to  be  given  against  a  petitioner 
who  had  abandoned  his  claim  to  the  seat. 
The  Maldim  case  (2  P.  B.  &  D.  was 
also  relied  on  for  the  petitioner.  In  that 
case  there  were  three  petitions ;  the  second  peti- 
tioner, who  charged  bribery  and  treating  against 
the  sitting  menioers,  and  claimed  the  seat  for 
Inotsdf,  wholly  withdrew  his  petition,  and  what 
the  committee  decided  was  to  dedtne  to^  pro- 
eeett  upon  the  i^plcation  of  a  third  petitioner, 
wfaidi  alle^ged  oorropfc  practices  against  the  second 
petitioner,  the  committee  havinj^  unseated  the 
aitting  members  on  the  first  petition.  This  deci- 
sion does  not  appear  to  us  snbstantially  to  conflict 
with  the  other  decisions  of  election  committees, 
as  tribnnals  of  this  description  most  have  some 
discretion  as  to  where  inquiries  are  to  stop.  The 
prsctice  of  committees  of  the  House  of  Commons 
appears  to  ut,  therefore,  to  be  strongly  in  favour 
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of  not  exclnding  recriminatory  evidence  by  the- 
sitting  member,  when  the  scat  is  claimed  by  the 
petition  and  the  petitioner  afterwards  desirra  to 
abandon  the  clum,  and  the  exclusion  of  snob 
evidence  appears  to  be  the  only  object  sought  by 
this  application,  as  if  it  were  not  desired  to 
exolnde  this,  or  ^  it  were  known  that  no  reerimin^ 
tory  evidence  would  be  adduced,  the  alleged 
otyect,  as  to  saving  costs,  conld  be  obtained  by 
giving  the  respondent  notice  that  no  evidence 
would  be  tendered  in  support  of  the  claim  to  the 
seat,  and  that  that  claim  would  not  be  persisted 
in  at  the  trial.  The  learned  counsel  for  the  peti- 
tioner fairly  admitted  the  fact  that  frequently,  if 
not  universally,  election  petitions  were  presented 
on  the  last  of  the  twentynsne  days,  and  that  if  so,, 
information  was  not  given  by  them  of  which  mem* 
bers  of  the  constitnency  contd  avail  themselves 
by  presenting  in  due  time  another  petition,  if 
they  found  the  requisite  allegations  and  prayer 
in  the  petition  presented  were  nnsatisrootory  ta 
them.  This  may  present  a  difficulty  in  remedying 
a  defect  if  a  prayer  such  as  this  joined  with 
fuiother  prayer  m  one  doenment  is  not  wititdn  the 
clauses  and  rules  as  to  withdrawal ;  bat  we  do  not 
see  that  it  affords  an  independent  argument  in 
ihTOur  of  granting  this  application,  and  it  is  a. 
diffioolty  which  may  probably  be  lessened  or 
removed  by  rules  under  sect.  25.  It  is  also  to  be 
observed  than,  although  petitions  may  be  pre- 
sented at  the  last  moment,  it  is  commonly  known 
in  the  county  or  borough  that  such  petitions  are 
likely  to  bo  presented,  and  if  any  suspicion  exists 
that  they  are  sham  petitions,  means  are  token  by 
those  who  are  in  earnest  to  lodge  petitions,  and 
the  entire  withdrawal  of  collusive  petitions  is 
guarded  against  by  the  provisions  of  the  Act  to- 
which  we  have  alluded.  In  one  point  of  view  it 
is  an  argument  against  our  allowing  this  prayer 
to  be  withdrawn,  that  if  there  be  no  power  under 
the  wi^drawal  olaoses  to  substitute  a  person  for 
the  petitioner  as  to  this  prayer  the  oonstituenoy 
will  be  withoat  means  of  proving  either  that  the 
petitioner  is  tiie  duly  elected  member,  or  to 
answer  his  allegation  that  he  is  elected,  or  to  show 
that  he  is  unfit  to  serve  in  a  future  Parliament,- 
he  himself  having  raised  their  issue  by  claiming 
the  seat.  We  by  no  means  decide  that  this  court 
has  no  power  to  moke  amendments  in  petitions, 
provided  it  Reos  Chat  no  injurious  or  unjust 
result,  or  that  a  beneficial  result  will  follow.  In 
Pickeriruf  v.  StaHin  (28  L.  T.  Rep.  N.  S.  Ill), 
the  Court  of  Common  Pleas  allowed  in  the  oaso 
of  a>  municipal  election  petition  an  amendment  by 
adding  two  paragraphs  relating  to  matters  dis- 
covered after  the  filing  of  the  petition.  On  the 
other  ;hand,  in  Maude  v.  Lotoleu  (L.  Bep.  9  C.  P. 
165)  an  application  for  an  amendment  by  addition 
ci  allegations  as  to  the  acts  committea  in  other 
wards  besides  those  named  in  the  original  peU< 
tion  was  ref  ased  by  this  court.  We  do  not  enter 
into  the  ailments  as  to  the  qnestion  of  the  posi- 
tion of  the  sureties  being  sltered,  as  the  counsel 
for  the  petitioner  agreed  to  make  their  consent  to 
this  amendment  a  condition  in  his  leave  to  amend. 
We  cannot  discard  the  question  of  possible  collu- 
sion in  favonr  of  particular  individuals.  The  pro- 
visions giving  protection  against  the  chance  of 
this  must  be  of  general  application,  and  its  possi- 
bility jealously  watched  by  iudges  and  the  court. 
Here,  if  the  petitioner  suffers  in  the  result,  be  has 
brought  it  on  himself,  but  if,  as  he  Jitates  in  his 
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affidaTit,  be  has  no  cause  for  apprehension,  he  can 
hardly  euSer  any  damage,  as,  if  he  gave  notice  to 
the  other  side  of  not  pressing  his  claim,  and  if  in 
consequence  of  particnlurs  famished  by  the  re- 
spondent he  had  to  Ro  to  expense  in  defending 
the  conduct  of  himself  or  his  agents,  and  he  does 
this  Bncces^llj,  the  election  judge  will  probably 
dedde  in  his  uTour  as  to  the  costs  of  sach  de- 
fence. If  otherwise,  he  can  hardly  complain  of 
having  to  pay  them.  That  the  matter  may  be 
entir^y  open  for  the  discretion  of  the  learned 
Judge  at  the  trial,  we,  in  refusing  this  application, 
leave  the  costs  of  it  to  be  adjudicated  upon  by  the 
judge  who  tries  the  case. 

Applicaiion  refused. 
'Solidtors  for  the  petitioner,  Bohwson  and  Pres- 

Solicitors  hx  the  respondent,  W^aU,  Hosfctn*, 
and  Hooper. 

Wednesday,  May  8. 

BouRKE  V.  The  'Whitemoss  Coluebt  Cokpant 
(LianTED).  (a) 

Maeler  and  'aervant — Action  for  negligence — Ser- 
vemie  of  euh-eoniraetor— Common  empUn/ment. 

W.  coniraded  toUh  deftndtmts  io  eink  a  aihaft  in 
d/^enianU*  eoliiery,  defendants  eupplying  two 
eitginemen  to  work  ai  the  vundh  ^  m«  ehofi; 
the  engitiemen  were  paid  by  difendante.  Plain- 
tiff was  hired  by  W.  to  work  at  ihe  bottom  of  the 
ehaft.  Plaintiff  was  injured  through  the  negli- 
gence of  the  enginemen,  and  sued  d^endawtt. 

Held,  on  motion  for  judgment,  that  the  enginemen 
were  servants  of  W.,  and  engaged  in  a  common 
etnploymeni  witk  plaint^,  and  were  not  eervante 
of  d^andania  eoat  io  maJee  difemdaiitU  ItoUe  to 

Volointiff. 
Iggett  t).  Fox  (11  Ex.  832 ;  25  Z.  /.  188,  Ex.) 
and  Mnrraye  v.  Currie  (i.  Bep.  6  0.  P.  24;  40 
L.  J.  26,  C.P.  i  23  L.  T.  Bep.  N.  8.  657)  followed. 
This  was  an  action  brought  to  recorer  damages 
for  personal  injuries  sustained  by  the  plaintiff, 
which  it  was  alleged  were  caused  by  the  ne^li* 
gence  of  a  serrant  or  servants  oi  the  defendants. 
The  deSsndanta  were  proprietors  of  a  odliery,  and 
bad  entOTed  into  an  a^p-eement  with  a  person 
named  Whittle,  by  which  Whittle  nndfflrtook  to 
sink  a  shaft,  which  had  been  commenced  by  the 
defendants ;  the  sinking  was  done  at  so  much  a 
foot,  and  the  defendants  were  to  supply  the  engine 
at  the  month  of  the  shaft,  and  provide  two 
engineers.  The  plaintiff,  who  had  previously  been 
employed  by  the  defendants,  was  employed  by 
Whittle  to  work  at  the  bottom  of  the  shait,  and 
.  was  paid  by  Whittle.  The  en^nemen  provided 
by  the  defendants  used  to  relieve  each  other  in 
the  management  of  the  engine  at  the  mouth  of 
the  shait  every  twelve  hours.  Before  the  accident 
by  which  the  plaintiff  was  injured,  one  of  the 
enginemen,  named  Lawrence,  had  been  on  duty 
for  twelve  hours,  and  ouRfat  to  have  bean  relieved 
by  fais  colleogue  Dyson ;  out  Dyson  did  not  oome, 
and  Lawrence,  instead  of  reprarting  hia  absence, 
remained  on  duty  during  the  whole  of  the  twelve 
hours  when  Dyson  ought  to  have  been  tihere,  and 
then  commenced  his  own  second  spell  of  twelve 
hours,  having  already  been  twenty-tour  hours  at 
work.  When  Lawrence  had  been  at  work  about 
thirty  hours  he  became  so  tired  as  to  be  unable  to 
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attend  properly  to  the  en^nne,  and  in  oonseqaenoe 
an  accident  took  plao^  and  some  heavy  machinery 
fell  down  the  sluft,  and  foil  upon  we  jdaintin; 
who  was  at  work  b^ow,  causing  him.  very  severe 
iinni7. 

The  case  was  tried  before  Lush,  J  at  the 
Liverpool  Winter  Assizes.  1875,  when  the  jury 
assessed  the  damages  at  300Z.,  and  the  verdict  was 
entered  for  the  plaintiff  for  that  amount,  with 
leave  to  the  defendants  to  move.  The  case  now 
came  before  the  court  on  motion  for  judgment. 

Kei-Bchdl,  Q.C.  and  M'ConneU,  for  the  defen- 
dants.— The  plaintifiE  cannot  recover.   The  imme- 
diate cause  of  the  accident  was  the  misconduct  of 
the  engiueman,  Lawrence,  in  omitting  to  report  to 
the  overlooker  when  he  was  nob  relieved.  Both 
the  enginemen  were  under  the  control  of  Whittle, 
and  were  doing  work  with  the  same  object  as  the 
plaintiff.    In  Wiogett  v.  Fox  (11  Ex.  832  ;  25  L.  J. 
188,  Ex.)  it  was  held  that  the  plaintif!  could  not 
recover,  though  the  facts  agaiuat  the  defisndants 
were  stronser  than  they      here,  fbr  in  that  ease 
the  man  whose  negligence  caused  the  accident  was 
not  working  with  the  same  object  as  the  man  who 
was  killed,  and  was  under  the  control  of  tfae 
defendants,  and  not  of  the  sub-contractor.  Alder- 
son,  B.,  in  delivering  the  judgmeut  of  the  court, 
says :  "  Here  both  the  servants  were  at  the  time  (tf 
the  injury  engaged  in  doing  the  common  work  of 
the  contractors,  the  defendants,  and  we  think 
that  the  sub-contractor  and  all  his  servants  must 
be  considered  as  beine  for  this  purpose  the  servants 
of  the  defendants  wnilst  engaged  in  doing  work, 
each  devotmg  his  attention  to  the  work  necessary 
to  the  completion  of  the  whole,  and  working 
together  for  that  purpose.    We  should  not  give 
foil  or  reasonable  eneot  to  the  principle  wuoh 
governs  sneli  eases  (and  which,  as  stated  in 
PrMriZei/  T.  JWZer  (3  M.  &  W.  1),  mainly  antse 
from  the  enormous  inoonveniences  which  would 
ensue  from  holding  the  common  employer  to  be 
liable  in  such  drcumstanoes)  if  we  were  not  to 
extend  it  as  far  as  the  present  question."  Murray 
V.  Guirie  (L.  Rep.  6,  C.  P.  24;  40  L.  J.  26,  0.  P. ; 
23  L.  T.  Bep.  N.S.  557),  is  also  an  authority  against 
the  plaintiff's  right  to  recover.   It  is  true  thaifc 
there  the  man  whose  negligence  caused  the  injury 
was  paid  by  the  stevedore,  while  here  he  was  paid 
by  the  defendants,  but  thf^  circumstanoe  does  not 
affect  the  application  of  the  principle  on  whidi. 
the  court  rested  their  decision  to  the  present  caee. 
Abraham  v.  Bevnolds  (5  H.  4  N.  1*3)  is  distin- 
goisbable.    PoUock,  C.  B.  there  speaks  oE  the 
exemption  of  ^e  master  from  liabiUty  to  notions 
hy  servants,  Ac.,  as  existing  "  when  tlwy  form  one 
mmilv,  in  one  establishment*  fbr  one  common  pur- 
pose.   Here  there  was  one  common  establish  - 
ment.   There  is  no  sound  distinction  b^ween  the 
present  cose  and  Wiggett  v.  Fox  (u&£  suv.).  The 
observations  of  Archinild,  J.  in  LaveU  t.  HotoeJt 
(34  L.  T.  Bep.  N.  S.  183 ;  L.  Bep.  1  C.  P.  Div.  161) 
are  in  point  for  the  defendants. 

Temple,  Q.C.  and  Gully,  for  the  plaintiff.— The 
verdict  was  rightly  entered  for  the  plaintiff.  The 
plaintiff  was  toe  servant  and  under  the  control  of 
Whittle,  but  the  enginemen  were  under  the  oon- 
trol  of  the  defendants.  The  defendants  could 
dismiss  them,  but  could  not  dismiss  the  phuntiff. 
Therefore  the  plaintiff  and  the  enginemen  were 
in  different  employments,  and  the  defendants  are 
liable  to  the  plaintiff  for  the  negligenoe  of  tbo 
enginemen ; 
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WdTivrton  t.  Tha  Qreat  Western  Bailwau  Company, 
L.  Bep.  3  Ex.  SO ;  36  L.  J.  9,  Ex. ;  4  H .  &  C  695 ; 
IS  L.  T.  Bep.  N.S.  361 ; 
In  Abraham  v.  Beynolde  {uhi  mp.),  Wiggett  t.  Fox 
was  fally  discuBsed  and  distisgnUbed,  and  it  is 
distiugniiihable  from  the  ])re8ent  case,  for  there,  as 
Kppeaxs  from  the  report  in  the  Lav  Joarnol,  the 
defendants  u  well  as  tiie  sab-contractm  had 
powar  to  dismiss  the  plaintiff.  AH  cases  of  this 
nature  depoid  upon  questions  of  mixed  law  and 
&ct,  and  It  is  onea  dutgerons  to  apply  the  prin- 
ciple of  a  particular  case  whicb  has  been  decided 
to  a  different  state  of  futs. 

Hei-achdl,  Q.O.  in  reply.— In  Warhvrton  T.  Th« 
Great  WuUm  BaUviay  Company  the  ^Itmitaff  and 
lAw  man  whose  negligence  oaosed  the  ugniy  were 
engaged  in  totally  different  works. 

Lord  GOLEEiDGE,  C.J. — I  am  of  opinion  that  the 
defendants  are  entitled  to  sacceed,  and  that  judg- 
ment ought  to  be  entered  for  them  and  the  Tudict 
for  the  plaintiff  set  aside.  This  is  a  case  raising 
a  point  which  is  often  one  of  some  difficulty.  The 
principle  is  well  established,  but  it  is  often  difficult 
to  say  whether  a  particnlar  set  of  faots  is  within 
one  set  of  principles  or  another.  As  I  understand 
the  foots,  they  are  these.  The  defendants  were 
proprietors  of  a  mine,  and  had  been  sinking  a 
shait,  bnt  some  time  before  the  aooideut  took  pUtce 
they  gave  up  sinking  the  shaft  themselves,  and 
employBd  a  persm  of  the  name  of  Whittle,  a  oon- 
traotor.to  continne  the  work.  The  plaintiff  un- 
donbtedlr  was  nnder  Whittle ;  he  waa  -ptiA  and 
employed  by  him,  and  was  under  bis  oontnd.  The 
injur;^  was  caused  by  the  negligence  (tf  the  person 
workmg  the  engine,  and  U  tnat  person  was  in 
the  employment  of  Whittle  this  case  ia  within 
the  cases  which  have  been  referred  to,  and  the 
plaintiff  cannot  recover.  The  decisioa  in  Priest- 
ley  V.  Fovsler,  and  the  principle  on  which  that 
case  and  the  others  which  followed  it  were 
decided,  mako  the  law  clear.  If,  on  the  other 
hand,  the  person  who  had  the  management  of  the 
engine,  and  whose  negligence  caused  the  ii^ory, 
was  in  thn  employment  of  the  defendants,  they 
would  be  liable.  The  position  appears  to  be  this: 
The  engineman  was  engaged  in  doing  certain 
necessary  work,  which  was  necessary  for  the  com* 
mon  operation  in  which  he  and  the  plaintiff  were 
both  engaged,  that  of  sinking  the  pit;  ibis  dera- 
tion was  carried  on  fbr  tiie  benefit  of  the  defen- 
dants, and  tat  certain  purposes  perhaps  it  may 
be  said  that  the  engineman  was  in  the  ctefendants' 
employment ;  bat  by  arrangement  which  had 
been  made  between  Whittle  luid  the  defendants  he 
was  detailed  to  do  the  work  in  question,  and  he 
was  the  servant  for  that  purpose  of  Whittle ;  be 
was  the  man  who  did  the  work  above  ground 
of  watching  the  engine,  and  while  he  was  so 
working  it  was  a  joint  operation  carried  on  by  him 
and  the  plaintiff  under  the  control  of  Whittle. 
Then,  was  the  engineman  in  the  employment  of 
Whittle,  BO  that  the  defendants  are  not  responsible 
for  his  negligence  P  I  think  he  was.  Araording 
to  the  pnnciple  of  Prieattey  V.  Fowler  and  the 
other  cases  by  which  it  Las  been  followed,  a 
servant  when  he  enters  into  any  employment 
tacitl;^  agrees  to  take  upon  himseu  tho  ordinary 
risks  inc^ental  to  that  emplqymenti  taai  among 
them  the  risk  of  im  ary  whioi  he  may  suffer  by  the 
negligence  of  his  fellow-servants.  I  cannot  con- 
ceive any  risk  which  is  more  within  that  definition 
than  the  risk  here.  A  workman  in  the  position 


of  the  plaintiff  must  know  that  his  work  is  carried 
on  in  combination  with  the  work  above  ground. 
The  plaintiff,  I  think,  cannot  recover  according  to 
general  principles,  and  perhaps  that  is  enough  to 
decide  the  case,  but  I  will  add  shortly  that  the 
present  case  appears  to  me  to  be  practically 
nndistingaishabte  from  Wiggett  v.  Fox  and  Murray 
V.  Gurrie.  In  both  those  cases  in  a  certain 
sense  the  person  whose  negligence  caused  the 
injury  was  not  in  the  defendants'  employment, 
and  yet  the  nature  of  the  general  employment 
made  both  the  plaintiff  aaS  the  person  whose 
n^lig^enoe  oaosed  the  injury  in  a  substantisd  sense 
to  be  m  the  employment  ot  the  defendants.  There 
is  a  case,  which  was  much  pressed  upon  as  in 
argument  and  properly  so — a  case  which  is 
always  oited  when  questions  of  this  kind  aris^^ 
Ahraliam  v.  Reynoldt.  I  must  admit  that  on  the 
facts  it  is  difficult  to  distinguish  that  oase  from 
some  oases  which  hove  beoi  deddod  otherwise, 
bat  the  conrt  did  distinguish  it,  and  the  principle 
of  the  case  is  distinguishable.  The  principle  on 
which  the  conrt  held  there  that  the  plaintiff  was 
entitled  to  moover  was  that  where  a  person  sends 
a  servant  on  a  mess^e,  and  in  performing  his 
master's  orders  he  is  ir^jured  hj  the  negligence  of 
some  other  person's  servant,  this  does  not  make  a 
common  employment.  Bat  there  is  this  difficulty, 
that  a  person  itgured  in  the  service  of  a  contractor 
with  the  defendants  under  each  drcamstanoes  as 
the  present  is  performing  a  necessary  part  of  a 
joint  operation,  and  is  not  engaged  in  Miy  indepen- 
dent emplc^meot.  The  facts  of  that  case  seem  to 
me  to  be  more  like  the  fiicts  in  WiggeU  v.  Foz 
than  the  court  thought  they  were,  but  the 
principle  on  which  the  decision  proceeded  is  clear, 
and  it  does  not  govern  the  present  oase. 

Abcbibald,  J. — I  am  of  the  same  opinion.  The 
question  is  whether  the  foots  of  the  present  case 
bring  it  within  the  exception  to  the  general  law 
of  master  and  servant,  established  by  Priestley 
v.  Fowler  and  within  the  principle  of  that 
and  similar  cases,  which  we  are  bound  to  give 
effect  to.  Here  the  plaintiff  was  in  the  employ- 
mont  (A  Whittle,  who  had  entered  into  a  contraot 
with  the  defendants  to  sink  a  pit  for  them.  The 
engineman,  Lawrence,  was  assigned  by  the  defen- 
dant to  Whittle,  and  it  was  Lawrence's  negligence 
whiob  caused  the  injniy  which  the  [daintiff  has 
auSbred.  The  question  then  is,  was  Lawrwoe  the 
servant  of  Whittle,  or  was  he  in  the  separate 
employment  of  the  defendants  P  It  seems  to  me 
that  the  facts  of  the  case  show  that  for  this 
purpose  he  was  the  servant  of  Whittie,  and  he 
and  the  phuntiff  were  engaged  in  a  common 
emplOTment  within  the  exception  to  which  I  have 
alluded.  These  cases  are  ohen  difficult  to  decide 
on  the  facts.  In  Abraham  v.  Beynolda  the 
court  thought  that  the  foots  did  not  show  a 
common  employment.  I  admit  the  resemblance 
of  the  facts  in  Ahrdham  v.  ReynoldM  and  in 
this  case.  Bat  the  facts  here  are  more  like  those 
of  Murray  v.  Gitrrie  and  Wiggettv.  Fox  than  those 
of  Abrdkam  v.  Reynolde,  and  1  think  they  establish 
that  the  engineman  was  in  the  employment  of 
Whittle. 

LmoLBT,  J. — I  am  ct  the  same  opinion.  When 
the  cases  are  examined,  we  find  a  principle 
establinhed  bv  PrieatUy  v.  Fowler,  and  which 
has  been  gradually  extended  by  subsequent  deci- 
sions, which  is  applicable  to  the  present  case 
The  extension  of  this  principle  was  |[^7^|^^f^ 
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in  Wiggelt  v.  Fox,  and  Murray  v.  Currie  is  another 
case  in  which  the  principle  has  been  extended.  I 
think  the  present  case  falls  within  it.  Lavdl  t. 
Howell  is  also  an  authority  to  the  same  effect.  The 
principle  of  Abraham  v.  BeynoldB  does  not  conflict 
with  the  principle  of  FritsHey  t.  Fowler.  The 
principle  on  which  AhrcJuim  v.  Reynolds  proceeded 
was  that  the  plaintiff  there  was  not  in  the  employ- 
ment of  the  defendants.  The  case  of  Warburton  v. 
The  Qreai  Weeiem  BaUway  Company  presents  no 
diffieolty,  for  there  it  ia  clear  that  there  was  no 
common  employment,  thoQgh  it  is  tme  that  the 
plaintiff  was  nnder  the  control  of  the  deftodanta' 
Bfefttion  master,  but  only  with  regtud  to  matters 
rdatingtotbe  nse  of  the  station.  Itcomes  to  this, 
we  cannot  distinguish  the  principle  of  the  present 
case  from  the  principle  of  Prie$tley  v.  Fowhr  as 
extended  by  subsu^uent  decisions. 

£«Ie  abtoluta. 
.  Solicitors  for  the  plaintiff,  Torr,  Janeuaif,  and 
Co.,  for  Edwin  Sttgltet,  LdTerpool. 

Solicitors  for  the  defendants,  Mather,  for  Bcoit 
and  ElUtt  Wigan. 

Friday,  May  6. 
Charles  akj>  othebs  v.  Blackwell  asd  ornEns.  (a) 
Cheque — Endortentent  at  aqeni — 16  Sr  17  Firf. 
e.  59  a.  19. 

An  endornement "  per  ageni  "  is  wllJiin  16  &■  17  Vict. 
.c._59«.  19. 

Platnliffs,  through  their  agent  K.,  aold  gooda  to  de- 
fendants. Defendants  gave  K.  a  cheque  in  pay- 
ment payable  to  plaintiffs  on  order.  K.,  vnth<mt 
defendant's  authority  or  Jmowlfdge,  endorsed  the 
cheque  in  defendants'  name,  adding  "per  K., 
agent."  The  bank  paidt  and  K.  kept  the  money. 
Plaintifa  sued  defenaamta  for  the  money  and  tu 
trover  for  the  cheque. 

Sisld,  that  the  bank  was  justified  under  16  4*  17  Vict. 
e.  59  a.  19  in  paying  tlie  cheque,  that  there  had 
been  a  good  payment  aa  behceen  plaintiffa  and 
defenAanist  mid  that  plaintiff  a  were  rightly  non- 
auited. 

The  plaintifCs  sued  the  defendants  in  trorer  for  a 
cheqne,  and  also  on  the  cheqne,  and  for  goods  sold 
and  delivered.  The  plaintifts,  Messrs.  Charles  and 
Company,  were  importers  of  foreign  goods,  and  in 
the  year  1873  thoy  started  a  separate  business  in 
Japanese  fancy  goods,  which  was  carried  on  under 
the  name  of  Smith  and  Company.  A  person 
named  Kingsford  was  appointed  manager  of  this 
bnsinesB.  The  invoices  were  headed  "  Smith  and 
Company,  merchant-),  London,"  and  in  the  margin 
were  the  words  "  S.  Kingsford,  agont."  The 
defendants,  Messrs.  Crosse  and  Blackwell,  ordered 
goods  from  the  firm  of  Smith  and  Company.  The 
order  was  given  to  Kingsford,  and  the  plaintiffs 
made  oat  invoices  and  forwarded  them  to  Kings- 
fbrd.  Kingsford  did  not  forward  these  invitees, 
bnt  he  forwarded  others  at  slightly  increased 
prices  to  the  defendants  with  the  goods.  Shortly 
after  the  defendants*  order  was  completed  they 
drew  a  cheque  on  the  London  and  County  Bank, 
payable  to  Messrs.  Smith  and  Company  or  order, 
ana  handed  it  to  Kingsford  in  payment  for  the 

goods.  Kingsford  endorsed  the  cheque  "  Smith  and 
0.  per  S.  Kingsford,  agent,"  and  presented  it  at 
the  London  and  County  Bank,  where  it  was  paid. 
Kingsford  got  into  default  with  thB  plftintiRs.  and 
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the  pluntiffs  demanded  payment  from  the  defen- 
dants, and  also  demanded  the  cheqne,  which  was  re- 
fused. This  action  was  then  commenced.  The  trial 
took  place  at  Guildhall  on  26th  Kov.  1875,  before 
Lord  Coleridge,  C.J.,  who  directed  a  nonsuit.  On 
I2ch  Jan.  1876  a  rule  mm  was  obtained  on  behalf  of 
the  plaintiffs  for  a  new  trial  on  the  ground  that  there 
was  evidence  to  go  to  the  jury  in  support  of  the- 
plaintiffs'  case. 

Murphy,  Q.C.  and  GhanneU  showed  cause. — 
The  nonsuit  was  Tight,  for  the  buikere  were 
justified  16  17  vict.  O.  59,  s.  19  (a)  in  paying 
the  cheque.  It  is  not  necessary  in  order  to  biin^ 
au  indorsement  wi^in  that  enactment  that  ib 
shonid  pnrport  to  be  actually  written  by  the  hand 
of  the  person  to  whom  the  cheque  is  drawn  pay- 
able. If  this  were  necessary  it  is  difficult  to  see 
how  that  section  could  ever  apply  to  the  indorse- 
ment of  a  companv  or  corporation.  The  section 
wa.1  much  disouraed  in  Hare  v.  Copland  (13  Irish 
C.  L.  Bep.  426).  Although  the  present  point  did 
not  arise  tb«re,  there  are  expressions  in  the  ind^- 
ments  which  are  in  favour  of  the  defendants  in 
this  case,  and  a  ease  is  there  cited — Oookaon-v. 
The  Bcmk  of  England — of  which  the  judges  had 
obtained  a  snortliand  note,  and  which  is  a  direct 
authority  for  the  present  contention  as  to  the 
meaning  of  the  Act.  In  that  case  Martin,  B., 
ruled  at  nisi  jjriua  that  au  indwsement  per  pro 
ouration,  to  which  the  indorsement  here  ia  equiva- 
lent, was  within  the  Aot.  But  whether  the  in- 
dorsement is  within  the  Act  or  not,  the  nonsuit  ia 
right ;  if  it  ia  not  within  the  Act,  the  only  remedy 
which  the  plaintiffs  would  have  against  anyone 
but  Kingsford  would  be  n^nunst  the  bank.  Tba 
plaintiffs  have  made  Kingsford  their  agent,  and 
have  given  him  authority  to  rec^ve  payment  in 
the  ordinary  way,  that  is,  by  the  cheque.  They 
are,  therefore,  estopped  from  disputing  the 
validity  of  a  payment  made  to  King^ord  m  the 
ordinary  course  of  business. 

Seracheli,  Q.C.  and  Lwnley  Smith,  in  support  of 
the  rule. — The  object  of  making  the  cheque  pay- 
able to  Smith  and  Compuiy,  and  not  to  Kinn- 
ford,  was  to  prevent  Kinf^tord  obfauning  uie 
money  if  he  had  no  authority  to  do  so.  The 
statute  only  applies  to  an  indorsement  purporting^ 
to  be  actually  written  by  the  person  to  vaom  tiie 
cheque  is  drawn  payable.  Its  object  was  to  pro- 
tect bankers  from  the  difficulty  of  having  to 
decide  at  their  own  risk  whether  the  signature  of 
the  payee  of  the  cheqne,  which  they  would  not  be 
acquainted  with,  as  they  would  with  their 
customers*  signatures,  was  genuine.  It  was  not 
intended  to  protect  them  from  having  to  find  out 
whecher  a  person  indorsing  a  cheque  for  another 
has  authority,  which  they  would  have  been  bound 
to  ascertain  before  the  Act.  (See  Parsons ouBilla, 
vol.  1,  page  120,  where  the  cases  are  collected.) 
The  cheque  was  given  to  Kingsford  for  the  plain- 
tiffs, and  therefore  the  property  in  the  cheque  waa 

(a)  16  &  17  Vict.  cap.  59,  sMt.  19:  "Provided  alwajs 
that  anj  draft  or  order  drawn  npon  a  banker  for  a  aiim 
of  money  payabla  to  order  on  dsmand,  whiah  shall  wImii 
presentad  for  parmcst  parport  to  be  endotaed  bj  tlie 
paraon  to  whom  toe  Bame  ifaall  be  drawn  payable,  ahalL 
DO  a  aaffident  antborltT'  to  anoh  bankw  to  pay  tlie 
amount  at  such  dtaft  or  order  to  the  bearar  (Iicaaot ;  aad 
it  iball  not  be  Inmimbent  on  auoh  banker  to  prora  tibai 
■Qofa  «ndorsaDieiit,  or  any  SDbaeqoent  eadoreemtnt,  waa 
mada  by  or  voder  tba  dhvotion  or  anthotity  of  tiMpafaon 
to  whom  the  mid  draft  or  order  waa  or  it  made  p^yaUa 
either  b;  the  drawer  or  any  voAottet  tteeol."  t 
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in  the  plaintiffB.  That  property  is  still  ia  them, 
And  they  are  entitled  to  recover  the  cheque  in 
trover^  for  payment  of  the  cheque  to  a  pereoo  who 
had  no  aathoritj  to  indorse  cannot  alter  the  pro- 
perty. The  defendants  are  contending  that  the 
cheque  has  been  daly  pud,  that  is,  they  seek  to 
zBtify  Elingsford's  indorsement ;  bnt  they  cannot 
ratify  it,  for  it  was  a  forgery :  Brook  v.  Sook  (24 
L.  T.  Bep.  N.  S.  34;  L.  Rep.  6  Ex.  89;  40  L.  J. 
50  Ex.)   They  also  referred  to 

Ogdtik-w.  Bmuu,  80  L.  T.  Bep.  27.  S.  688;  L.  Bm. 
9  a  P.  518  i«  L.  J.  250,  C.  P. ;  and 

fioMrth  T.  Whtrlev,  88  li.  T.  Bep.  N.  S.  800;  L. 
Bq>.  10  a  P.  680  ;  44  L.  J.  888,  oTf. 

Butt,  J. — I  am  of  opinion  tliat  this  rule  ought 
ia  be  discharged.  The  plaintiffs  were  creditors  of 
the  defendants  on  im  order  siren  by  the  defen- 
dfuota  tbroQgh  Kingsford,  the  plaintiffs'  agent. 
I  think  it  must  be  taken  Uiat,  as  between  bhe^ain- 
tifia  and  the  defendants,  Kingsford  had  antnnrity 
■to  receiTe  a  cheque  drawn  to  the  order  of  the 
{tluntifTs,  bnt  that  as  between  him  and  the  plain- 
tiffs he  had  no  authority  to  endorse  the  cheque. 
He  endorsed  it  without  authority,  and  the  endorse- 
ment waa  made  per  procnration.  The  bank  paid 
■and  charged  the  defendants  with  payment  of  the 
cheque,  and  Kingsford,  having  received  the  money, 
misapproprut^  it.  The  plaintiffs  sued  the  defen- 
danta,  first  in  trover,  because  the  cheque  bad  been 
ffivan  back  to  the  de^bndants,  and  demanded  &om 
ttiem  by  the  plunti&b  and  reCnaad,  and  alio  on  tha 
<dLeqae,  and  for  goods  sold.  The  answer  of  the 
defendants  is  that  the  pTaintiffB  were  pud.  It  was 
ai^ed  for  the  plaintiffs  that  the  case  must  be 
decided  on  the  supposition  that  this  endorsement 
is  not  within  16  k  17  Vict.  c.  59,  s.  19,  and  that, 
although  the  defendants  were  authorised  to  give 
and  did  give  the  cheque  to  Kingsford,  jet  Kings- 
ford, having  no  authority  to  endorse,  his  endorse- 
ment was  fraudulent,  and  that  as  Kingsford  had 
no  anthority  to  make  the  endorsment  which  he  did 
make,  the  money  paid  on  the  cheque  was  not  paid 
on  the  endorsement  of  Smith  and  Company  ;  that 
the  bankers  who  paid  the  cheque  ought  not  to  have 
done  so ;  and  that  the  defendants  might  say  to 
them,  "  you  ought  not  to  have  paid  that  cheque, 
and  there  is  still  money  of  ours,  the  amount  of  the 
cbcKiue,  in  your  hands,"  and  that  therefore,  the 
plaintiffs  may  say  to  the  defendants,  "  you  have 
not  paid  the  amount  of  the  cheque,  because  your 
bankers  have  not  paid  yoar  money  on  it."  It  was 
further  urged  that  because  the  cheque  waa  held  by 
Kingsford  for  the  defendants,  it  niid  been  con- 
Btrootively  in  their  possession,  and  that,  the 
oheque  being  theirs,  the  endorsement  made  by 
Kingsford  did  not  take  the  property  in  it  out  of 
them,  and  therefore  they  had  a  ri^nt  to  demand 
the  cfaeqne.  On  the  other  side  it  waa  ar^ed 
that  if  there  was  a  payment,  which  was  a 
good  payment  by  the  defendants,  whether  the 
endorsement  was  within  the  statute  16  &  17  Vict, 
o.  59,  s.  19,  or  not,  it  was  a  payment  on 
the  cheque.  Mid  therefore  the  plaintilb,  if  they 
cannot  sue  for  the  mtxaxy,  cannot  sue  for  the 
obeqae.  It  was  farthm  aiviud  tlut  ^e  case  is 
iritlun  tbe  statate  (16  A  17  Yiob  c  59,  a.  19), 
and  tihe  defendants  cannot  sue  their  bankers,  and 
obriooalj,  then,  the  defendants  are  protected  from 
lialnlitj  to  the  plaintiffs.  Irrespectively  of  the 
statute,  I  am  inclined  to  think,  and  should  be 
prepared  to  hold,  that  the  plaintiff's  coold  not  sue 
for  the  money,  on  the  ground  that  the  defendants 


were  jastified  in  paying  the  cheque,  not  by  tbe 
invoioes,  but  becaose,  as  was  admitted  at  the 
trial,  Kingsford  had  authority  to  receive  a  cheque 
in  this  form.  Kingaford's  endorsement  waa  frau- 
dulent, and  before  the  statute  the  bankers  oould 
not  have  justified  their  payment  of  the  cheque. 
The  bank  would  have  paid  wrongFnlly  in  paying 
to  Smith  and  Co.  on  an  invalid  endorsement, 
and  the  defendants  might  have  said  that  they 
would  not  allow  their  bfinkers  to  pay  their  money 
tm.  a  cheque  so  endorsed.  I  am  inclined  to  think 
that  the  defendants  might  adopt  the  payment, 
and  if  so  it  seeniB  that,  as  the  Toss  took  plaoe 
throagh  the  act  of  the  plaintiffs'  agent,  th^  oould 
not  insist  on  the  defendants  entering  into  a  dis- 
pute,  and  perhaps  a  lawsuit,  wi  A  th«r  banken. 
Mr.  Hersohell  says  that  the  property  in  the  cheque 
has  not  passed  from  the  piaintiffs.  I  do  not  sett 
that  there  would  have  been  any  answer  to  that 
contention,  and  I  think  that  the  plaintiffs  might 
before  the  statute  16  &  17  Vict.  c.  SsJ,  s.  19  have 
recovered  the  obeqae  in  an  action  of  trover ;  but 
if  the  bankers  were  justified  in  paying  the  cheque 
by  that  statute,  the  plaintiffs  could  not  sue  the 
bank,  nor  could  tbe  defendants  bare  sued  the 
bank  if  the  loss  had  fallen  on  them.  Therefore, 
neither  the  plaintiffs  nor  the  defendants  would 
have  any  remedy  against  the  bank,  but  there  has 
been  a  good  payment  by  the  defendants  to  the 
plaintiffs,  and  there  is  no  oolour  of  value  in  the 
cheque  for  whioli  trover  could  lie.  Now  as  to 
the  ooDstnution  of  the  statute^  There  is  soma 
oolour  for  the  ai^oment  that  as  the  endorsement 
was  per  procoration,  and  as  it  does  not  assume  to 
be  in  the  handwriting  of  the  pkuntiffs,  it  is  not 
within  the  section,  and  that  the  section  applies 
only  to  what  seems  to  have  been  actually  written 
by  the  person  purporting  to  endorse.  Yet,  on  tha 
whole,  I  think  that  is  too  narrow  a  construction. 
The  endorsement  in  this  case  is  undoubtedly 
eqnivaleuc  to  an  endorsement  per  procuration,  for 
patting  in  the  word  "i^nt"  and  leaving  out 
•*  per  pro,"  does  not  alter  the  nature  or  e&ot  of 
it.  An  endorsement  per  procuration  is  an  endorse- 
ment by  an  agent  authorised  to  sign ;  it  is  Hba 
oidorsement  of  a  name,  not  by  a  person  whose 
name  it  is,  by  a  person  who  is  authorised  to  sign 
the  name  as  agent  of  the  person  whose  name  it  is, 
BO  as  to  bind  that  person.  The  question  whebheF 
an  endorsement  per  proonration  is  wiA.in  the 
section  depends  upon  wnether  it  pnrporta  to  be  fay 
the  person  to  whom  the  cheque  is  drawn  payable, 
and  1  think  it  is  within  the  terms  of  the  section, 
for  it  purports  to  be  the  endorsement  of  the  prin- 
cipal, and  therefore  it  ia  within  the  Act.  Oou- 
straing  the  first  part  of  the  section  by  the 
seoond  part,  it  appears  that  it  was  intended  to 
protect  bankers  wnere  the  cheque  seemed  on  the* 
face  ol  it  to  be  signed  by  an  agent.  I  therefOTO 
think,  on  the  whole,  that  this  endorsemeut  was 
witbiu  tbe  section,  and  the  bankers  were  pro- 
tected, and  could  not  have  been  sued.  Therefore, 
on  all  grounds,  the  payment  by  the  defendants 
was  a  good  payment,  and  as  between  the  plaintiffs 
and  the  defendants  the  plaintiffs  are  the  persons 
who  most  suffer.  The  rule  will  be  disoharged. 

Ldtblet,  3. — I  am  of  the.  some  opinion.  Tha 
question  whudi  we  have  to  decide  raises  two 
points,  one  a  substuttial  point,  whether  tiie  de- 
fendants  have  in  fact  paid  for  the  goods  supplied 
to  them  by  tbe  plaintiffs,  and  the  other,  a  tech- 
nical point,  whether  the  cheque  cairlte  JV^UJtbu, 
Digitized  by  VjODQIC 


164-TOI.XIXV..K.S.]  THE  LAW  TIMES. 


[Sept.  SO,  I876u 


CP.  D1T.3 


have  been  paid,  eo  that  the  plaintiffs  cannot  re* 
cover  on  it.  The  facts  ma^  be  taken  to  be  these. 
The  plaintiffs  were  carrying  on  business  in  the 
name  of  Smith  and  Co.,  and  they  had  an  affent 
named  Kingaford,  who,  being  a  general  agent,  had 
anthority  to  reeeiTe  payment  by  oheqnes;  he 
eeems  to  have  had  a  more  extensiva  anthority 
than  the  agent  had  in  Sogarlh  t.  Wherley. 
Eingsford,  having  anthority  to  receive  payment 
by  cheqaoi  takes  ttie  cheque.  He  ezohanges 
the  cheque  for  money,  and  so  gets  money 
for  the  goods  which  Uke  plaintiiEs  have  sold 
throng  him ; '  the  goods  are  paid  for  by  the 
defendants  to  him.  The  plaintiffs  seek  to  recover 
over  again  money  which  in  snbstance  the  de* 
fendauts  have  paid,  and  it  is  said  on  the  plaintiffs' 
behalf,  first  that  the  goods  have  not  been  paid 
for,  and  secondly  that  the  cheque  has  not  been 
paid.  Bat  it  seems  to  mo  that  the  goods  have 
been  paid  for,  for  Kingsford  has  received  the 
money  tor  the  goods,  just  the  same  as  he  would 
have  received  it  if  the  cheque  had  never  been 
passed.  Then,  looking  at  it  an  an  action  tor  the 
cheque,  or  on  the  ch«iae,  if  the  action  is  on  the 
oheqae,  the  case  seems  to  stand  tbas.  The 
bankers  have  jMid  a  cheqne  which  was  endorsed 
without  antbonty,  for  I  am  not  prepared  to  say 
that,  because  Kingsford  had  authority  to  receive 
cheques,  he  therefore  had  anthority  to  endorse  in 
this  form,  at  least  I  should  think  that  he  had  not 
for  the  pntpoie  d  charging  his  principals.  Then, 
can  an  action  on  the  cheque  be  sustamed,  having 
regard  to  the  provisions  of  16  and  17  Yict.  c.  59, 
B.  19  P  It  is  said  that  this  was  not  a  cheque  pur- 
porting to  be  endorsed  by  Smith  and  Co.  within 
the  meaning  of  that  Aot,  because  the  endorsement 
was  "  Smith  and  Co.,  per  S.  Kingsford,  agent."  But 
notwithstanding  the  words  "shall  purport  to  be 
endorsed  by  the  person  to  whom  the  same  shall 
be  drawn  pavable,"  I  am  not  satisfied  that  the 
language  of  we  Aot  was  not  intended  to  cover  per 
|ffOcurati<Mi  endorsements,  and  I  can  see  no 
reason  for  holding  that  it  does  not  cover  them. 
Moreover,  this  is  not  the  first  time  that  this  view 
has  been  adopted,  for  this  was  Martin,  B.'s  con- 
struction  of  the  atotote  in  Gook»<m  v.  The  Bank 
of  England,  and  in  Hare  v.  Copland  the  court 
cud  not  dissent  from  it  (tboush  in  that  case 
exactly  the  same  point  did  not  ansc).  Tedmically, 
then,  the  cheque  has  been  paid  by  the  bankers, 
and  therefore  it  has  been  paid  by  the  defendants, 
and  to  an  aotion  on  the  cheqne  this  payment  is  an 
answer,  and  if  this  action  is  in  trover  for  the 
cheqne  the  same  arguments  apply.  I  am  there- 
fore  of  opinion  that  the  nunsnit  was  right,  and 
that  the  rule  ought  to  be  discharged. 

Lord  CoLEEiDGE,  C.J.  —  I  am  of  the  same 
opinion.  Bute  diachorijed. 

Solicitor  for  the  plaintiffs,  Satchri^gt. 

Solicitors  for  the  defendants,  Allen  and  Sou. 


Monday,  May  23. 
Haccobd  v.  Osbobx£.  (a) 

Infancy-^PromiM  made  after  full  aqt — Vromite  to 
pay  '*  OS  a  d«bt  of  honour." 

A  promiee  made  after  fuU  age,  before  the  paeshig  rf 
tJie  Infante'  Belief  Act  1874  (37  ^  38  Vict.  c.  62\ 
to  pay  a  debt  contracted  during  infanaj,  is  nft 

(a)  B«port*d  b7  P.  B.  HCTcinii.  Emj.,  BMiirt«r4t-Uw. 
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binding  unUee  ii  amount  to  a  rtcognitum  0/  a 

legally  binding  debt. 
Therefore,  a  promiee  to  pajf  9Uch  a  d^i  "at  a  dtht 

of  honour,  it  noi  binding. 
This  was  a  demurrer  to  a  statement  of  claim,  from 
which  it  appeared  that  in  1861  the  father  Biid 
mother  of  the  defendant  borrowed  2002.  from  the 
plaintiiBC,  giving  a  bill  of  sale  on  thor  furniture  to 
secnra  repayment. 

Id  1863  the  plaintiff  ^ve  up  this  bill  of  sale, 
recnving  wa  I  O  IT,  signed  by  the  father  and 
mother  of  the  defendant,  and  a  guarantee  for  the 
repayment  of  the  money,  signed  by  the  defendant 
and  nis  brother,  both  of  whom  were  then  under 
the  age  of  twenty-one  years. 

After  the  defendant  came  of  age  he  wrote  upon 
the  paper  containing  the  guarantee,  "  I  promise 
to  pav  the  above  as  a  debt  of  hononr." 

This  writing  was  relied  upon  by  the  plvntiff 
as  a  ratification  of  the  |piarantee  which  the  defen- 
dant had  made  doriag  mfkncy.  (a) 

Lordt  fbr  the  drfendant.— This  doctunoit  does 
not  make  the  defendant  UaUe.  To  have  that 
effect  there  should  be  tn  the  mind  of  the  party 
signing  some  recognition  of  an  existing  liability* 
but  this  is  dutincuy  negatived  by  the  nse  of  the 
words  **debt  of  nonour,"  an  exnression  the 
meaning  of  which  is  well  known,  and  which  mu£t 
be  taken  to  have  been  used  in  its  popular  sense. 
In  Bowe  v.  Hopwood  (19  L.  T.  Rep.  N.  S.  261 ; 
L.  Bep.  4  Q.  B.  1 ;  38  L.  J.  1,  Q.  B.),  Cockbum. 
C.J.  says  :  "  I  entirely  concur  in  the  view  adopted 
by  the  Court  of  Eschequer  in  ffarn*  v.  Wall{\  Ex. 
122),  that  in  order  to  be  a  ratification  there  mnst 
be  a  recognition  by  the  debtor,  after  he  attuned 
his  majority,  of  the  debt  as  a  debt  binding  upon 
him.  .  .  .  There  oi^ht  to  be  at  least  on  ue  put 
of  the  debtor  an  admisuon  of  an  exbtiny  liabui^, 
and  we  otwht  not  to  strain  the  meamng  of  the 
words  in  toe  document  sinted  by  the  debtor,  so  as 
to  defeat  the  operation  3t  the  statute  passed  for 
bis  protection.  There  is  no  case  exactly  in  pcnnt 
here,  but  the  courts  have  iu  several  cases  ex- 

SresBed  opinions  similar  to  that  above  cited.  la 
fmoion  V.  Blane  (10  Ex.  206  ;  23  L.  J.  342,  Ex.), 
Parke,  B.  said  that  a  ratification  "  is  an  admission, 
that  the  party  is  liable  and  bound  to  pay  the  debt," 
and  also  expressed  an  opinion  that  an  acknow- 
ledgment "  that  he  considered  himself  bound  in. 
honour  to  pay  it,  with  an  assurance  that  it  would 
be  paid,"  was  not  sufiBcient. 

C.  8.  C.  Bowen,  for  the  plaintiff.— The  use  of 
the  words,  "  I  promise  to  pay,"  shows  that  the 
defendant  meant  to  bind  himself.  To  bring  the 
document  within  Lord  Tenterden's  Act,  it  is 
not  necessary  that  it  should  amount  to  a  promise 
to  pay.  It  may  be  either  a  promise  or  a  rati- 
fication :  {Same  r.  WaU,  I  Ex.  122).  If  thi& 
is  not  binding  as  a  pnunise  it  is  binding  as  a 
ratification. 
Lord  was  not  called  on  to  reply. 
Brett,  J. — I  think  the  true  conetmction,  ac- 
cording to  the  doctrine  laid  down  in  Bowe  t. 
Sopteood,  is,  that  this  is  not  a  document  oq 


(a)  Br  Lord  Tenterden'i  Aot  (9  Geo.  4,  0.  14),  a.  &, 
*'  No  actios  «haU  b«  maintamed  whsnby  to  ohatgw 
any  petaoa  opon  any  promiM  made  anar  fall  ase 
to  any  debt  oonttaotsa  dnritif  fntanor,  or  apen  aay 
raufloatkm  after  fall  sfe  of  any  pioBlsa  or  single  con- 
tract nade  dariag  infanoy,  anleis  meh  promise  or  latlfi. 
catitm  shall  be  tnaoe  hj  Mine  writing  sigasd  by  tte  party 
to  b«  oha^ed  therewith."  ^  j 
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which  tiie  defendant  can  be  held  liable.  Aooordine 
to  fhe  dootrine  laid  down  in  Botoe  t.  Hopwooa 
fliere  roust  be  s  recc^nition  of  the  debt  as  a 
debt  binding  on  theiwrty  songbt  to  be  charged.  It 
mnBt  amoirnt  to  "  i  take  this  as  a  debt  binding  on 
me."  Now  does  this  docoment  amount  to  that  P 
I  fcbiok  it  is  not  right  to  say  that  judges  ought  to 
afifeol  not  to  know  what  everyone  else  knows.  We 
knov  tiwfc  ftmoDg  all  En^isii  people  the  phrase 
"debt  o{  houonT,"  is  used,  and  thoee  who  use  it 
mean  to  distiDgaiBh  a  debt  wfaioh  oan  be  enforoed 
at  law  from  a  debt  whiok  cannot  be  so  enforoed. 
TTnleee  we  adopt  an  extreme  refinement,  we  must 
aaj  Hbalb  this  is  not  a  promise  to  pay  or  a  ratifi- 
tinca^on  of  a  debt  which  can  be  enforced  at  law. 
Therefore,  it  is  not  within  the  dootiine  laid  down 
in  JBow  T.  Bopwood,  nor  within  the  statute. 

Obote,  J. — I  am  of  the  same  opinion.  The  only 
rational  sense  in  which  this  document  oan  be  con- 
strued is,  that  the  defendant  does  not  intend  to 
promise  so  as  to  be  legally  bonnd.  Mr.  Bowen's 
ai^ument  woald  strike  the  words,  "as  a  debt  of 
banonr,"  out  of  the  document.  The  only  mean- 
inf!  they  can  have  is  to  qualify  the  promise. 

Dxsvxs,  J. — I  am  of  the  same  opinion.  The 
only  omstmction  I  can  pat  on  the  words,  "  as  a 
d^ife  of  honoor*"  is,  that  they  wore  inserted  so  as 
not  to  create  a  legal  liability. 

JudgiMnt  for  the  defendanl. 

Sdtoitan  ibr  the  plaintiff,  Fmi^uld  and  WH- 
Uamu. 

flolioiton  for  the  def  endonlii  Crvoi  and  SmiUk, 


EXCHEQUER  DIYISIOir. 

Thursday,  Feb.  10. 
(Before  B&akwell,  Axphuit,  and  Hudble- 

STON,  BB.) 
BXOWB  V.  Fl^TCHEK  AVD  OTHBRS.(a) 

Agreement  by  daughters  io  pay  a  debt  (heir 
Toother' a  "out  of  her  ettate  at  her  dececue " — 
Meaming  of  the  word  **  esMa  " — Coiutmetion — 
JSaatrinne  evidence. 

S,  8.t  a  teidow,  being  indebted  io  (he  plaitUiff  in 
/Ae«w)n  of  1991.,  and  being  wtable  to  ctmply  wiih 
his  demand  for  payment  in  full,  paid  4/01.  on 
aeeounf,  and  etUered  into  a  loritien  agreement 
vrith  kim  whereby,  after  reciting  her  inability  to 
pay  the  1591.,  (he  plaintiff  eovenanied  that  in  con- 
eideroHon  of  her  regularly  paying  the  interest 
(71. 10«.)  ettery  year  during  her  Itfs  {which  the 
thereby  agreed  to  pay)  he  wnUd  forego  aU  claim 
io  theprmeksal  «tm  wtiU  after  her  deatht  and 
toottldnot  auring  her  life  bring  any  action  to 
recover  the  aame.  The  defendants  (the  three 
daughiera  of  E.  8.)  alto  signed  (he  foUowitw 
fnemorandum  at  the  foot  of  the  agreement :  "  We, 
the  undertigned,  E.  F.,  E.  J.  8.  and  L.  J.  8., 
daughters  of  above-named  E.  8.,  hereby  agree  to 
pay  the  taid  sum  of  1591.  to  (he  above-naTned 
J.  jB,t  hie  exemttort  or  admwnietraiort,  out  of  the 
estate  of  (he  said  E.  8.  other  decease." 

The  only  properiu  of  any  hind  or  sort  whatever,  real 
or  peraonat,  whv5i  at  (he  date  of  (he  agreement 
and  (henceforth  io  the  date  of  hw  deeeeue,  E.  8. 
was  potseseed  of  or  erUitled  to,  wot  a  l^e  estate  or 
intereet  in  a  hmue  and  premiitet  called  (he  Talbot 

'  Botel,  the  reversion  in  fee  of  which  property  wot 
vested  in  her  daughters,   the  defendantt,  and 

(O  BvJrtad  hr  B.  Lnev,  Bnq.,  BkiMimA-IAw. 
ToLZXZT,N.  8,883. 


which  hotel  aeeordinghi  at  her  decease  became  the 
abtolute  i^roperty  of  tlie  defendants  as  tenants  in 
common  *nfee. 

On  the  death  of  E.  8.  tlie  plaintiff  brought  an  action 
agavast  the  d^endantt  on  the  above  undertaJdng 
for  the  oayment  of  the  1591.,  and  it  wot 

Beld  by  tne  court  {BramweU,  Amphlett,  and  Bud- 
dletton,  BB.,  (hough  urUh  considerable  hesiiation 
on  thejpart  Jimphlett,  J3.),  disekarging  the 
pXaintifs  mis  to  tti  aside  a  wmsmt,  (hat  ike 
^Iai»  and  naiwoil  meaning  of  (he  words  used 
m  <A«  memorandum  was  that,  at  E.  S.'s  death,  fAa 
daughters  (the  ^fendantt)  would,  out  of  what  *Ae 
might  leave  behind  her  available  for  payment  of 
her  debts,  pay  the  plaintiff  his  debt,  and  theU 
the  words  "  the  estate  of  the  said  B.  8."  did  not' 
mean  or  apply  to  her  **  life  estate  "  in  the  Tidbot 
BoteL 

Per  BramweU,  B.— Extrinsic  droumstancet  not  only- 
may  but  mntt  odwaya  be  looked  at,  because  an 
agreement  can  never  be  made  intelligible  wnietS! 
the  persons  and  svbject  matter  toith  tahieh  th» 
parties  are  dealing  can  he  identified. 
Per  AmfhleU,  B. — The  extrintie  evrcmnstanees  in 
this  cote  are  not  ti^^cient  to  enable  the  court  to 
depcartfrom  (he  ordinary  and  plain  meaning  of 
the  language  of  the  aarwmenL 
This  was  an  action  by  we  plaindff  toreoorer  bom 
the  defendants  the  mm  of  1591.,  balanoe  of  a  debt 
orignially  doe  from  a  Urs.  Elizabeth  Seavwd, 
widow,  of  TS.O.  62,  Ndson-sqaare,  Soattiwark,  now 
deceased,  and  which  the  defendants,  the  three 
daughters  of  the  said  Elizabeth  Seaward,  had 
agreed  or  undertaken  to  pay  in  the  manner  and 
under  the  circumstances  hereinafter  mentioned. 

The  said  Elizabeth  Seaward  being  indebted  to 
the  plaintiff  in  a  sum  of  money  amonnting  to 
1992.,  the  plaintiff  required  payment  of  it,  which 
she  was  unable  to  comply  with ;  bat  she  paid 
him  401.  on  aooount,  and  entered  into  an  agree- 
ment, in  writing,  with  him,  dated  the  20th  Nor. 
1868,  whereby,  after  reciting  that  she  was  indebted 
to  the  plaintm  in  the  sum  of  1591.,  and  was  unable 
.  to  pay  the  said  sum,  and  it  had  been  agreed  thai 
she  should  pay  interest  thereon  at  the  rate  of  52. 
per  cent,  per  annum,  it  was  agreed  brtwean  loot 
and  the  plaintiff,  and  the  pluntifE  thereto  for 
himself,  his  heirs,  execntors,  and  administrators, 
covenanted  and  agreed  with  the  said  E.  Seaward^ 
that,  in  consideratiou  of  71. 198.,  one  year's  interest 
on  the  said  sum  of  159Z.,  paid  her  to  the  said 
plaintiff,  his  hnrs,  &a.,  on  the  2nd  Not.  then  nrat, 
and  the  like  sum  of  71. 19«.  so  paid  by  her  to  the 
said  plaintiff,  his  heirs,  &c.,  on  the  2nd  Not.  in 
eTcrry  ^ear,  so  long  as  she  should  lire,  the  said 
plaintiff,  his  heirs,  executors,  and  administrators^ 
would  forego  and  quit  all  claim  and  right  to  the- 
smd  sum  of  1591.  until  after  her  death.   That  the 

Slaintiff,  his  heirs,  &o.,  would  not  daring  the 
fe  of  the  said  E.  beawEud  bring  or  prosecate  any~ 
suit  or  action  at  law  for  the  recoTCiy  of  the  said 
sum,  so  long  as  the  said  E.  Seaward  should 
regularly  pay  the  said  sereral  snms  of  31 19*.  at 
the  times  and  in  manner  ther«nbefi>re  men- 
tioned. And  the  said  E.  Seaward  ooTOianted  md 
agreed  with  the  pluntiff,  his  hdrs,  &xi.,  that  she 
would  on  the  2nd  IfoT.  then  nen,  and  on  the  2nd 
Not.  in  ereiy  year,  so  long  as  she  should  live, 
well  and  truly  pay  to  the  plaintiff,  his  heirs,  &o.,  the 
said  seTeral  soma  of  71.  19a., ,  as  hereinbefore 
appointed.— (Signed)  John  Brown,  Elizabeth  Seft- 
mutL  T 
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The  defendants,  the  three  daagfaters  of  the  said 
E.  SeawfUTd,  at  the  same  time  signed  a  memo- 
randnm  at  tjie  foot  of  the  above  agreementi  in  the 
foUowing  terms : 

W«,  the  nnderri^iecl.  Elisabeth  Fletobec,  Either  Jane 
Seaward,  and  Loniw  Juie  Seawud,  d&nghters  of  the 
«boTe-named  Elizabeth  Seatrard,  faereb;  affree  to  pay 
the  said  Bmn  of  ISQl.  to  the  aboTe-named  John  Brown, 
hie  ezwmtors  or  adminiatratore,  oat  of  tiie  estate  of  the 
•aid  Bliiabeth  Seaward  at  her  deoease. 
Dated  thia  20th  Nor.  1868. 

(Signed)  Elizabsth  Vlvtcbmu. 

EsTEEB  Jans  Seawasd. 
Louisa  Ssawabd. 
JoBN  Bbowh. 
At  the  date  of  the  agreement  Mrs.  Seaward,  the 
original  debtor,  was  possessed  of  a  life  estate  or 
interest  in  a  house  and  premises  called  the  TWbot 
Hotel,  the  roTsrsion  in  fee  of  which  honse  and  pre- 
raiaes  was  vested  in  and  belonged  to  her  said 
three  daoghters,  the  defendants,  and  which  pro- 
perty therefore  would  and  did  accordingly,  on  their 
mother's  decease,  become  their  absolute  property 
«s  tenants  in  common  in  fee.  It  appeared  also 
that  a  few  weeks  before  the  agreement  in  ques- 
tion Mt&.  3eaward  bad  by  deed  on  tho  2nd  Not. 
assigned  to  her  two  danghters,  the  said  Esther 
Jane  Seaward  aztd^  Louisa  Boaward  all  her  fnmi- 
tore  m  the  boase  in  Nelson-sqoare,  in  which  she 
WBB  liri&gf  and  which  fumitore  oonstitnted  the 
whole  and  sole  personalty  of  or  to  whic^  she 
was  possessed  or  entitled,  and  diat  at  time 
of  the  agreement  with  the  plaintiff  she  was  pos- 
sessed of  no  property  of  any  kind  or  sort  what- 
ever, real  or  personal,  except  the  above-men- 
tioned life  estate  in  the  Talbot  Hotel.  Mrs. 
Seaward  having  died,  the  plaintiff  brongfat  the 
present  action  i^inst  her  daughters,  the  de- 
iendants,  upon  the  above  uudertakiog,  and  at  the 
trial  the  qaestion  was  as  to  the  meaning  of  the 
words  of  the  memorandom  signed  by  the  de- 
iendants,  "oat  of  the  estate  of  the  said  E. 
Seaward  at  her  decease."  The  defendants  con- 
tended that  they  meant  any  "  estate "  which  the 
deosaeed  might  leave  behind  ber  at  her  death 
available  for  ^e  payment  of  her  debts,  and  which 
might  eome  to  ttie  defendants  as  her  ezeontrixes 
or  administratrixea,  and  that,  as  she  left  no  pro- 
perty behind  her,  they  were  not  boond.  The 
plaintiff,  on  the  other  hand,  contended  that  the 
words  must  be  taken  to  mean  the  deceased's 
"estate  "  or  life  interest  in  the  Talbot  Hotel,  t£e 
reversion  in  fee  of  which  had  come  to  tho  de- 
Iendants,-a6  above-mentioned,  and  that  they  were 
bound  to  discharge  the  debt  oat  of  that  property. 

The  learned  judge  (Huddleston,  B.)  befbre  whom 
the  cause  was  tried,  thought  that  the  agreement 
was  for  him  to  construe,  and  that  its  meaning 
was  that  the  daughters  were  to  pay  the  debts  oot 
of  any  "  estate  "  or  property  which  their  mother 
might  he  possessed  of  and  which  mig^it  come  to 
them  to  be  administered.  He  accordingly,  there- 
fore, directed  a  nonsuit  to  be  entered,  reserving 
leave  to  the  plaintiff  to  move  to  set  it  aside  if  the 
court,  drawing  inferences,  and  looking  at  the 
EiUTOnnding  oiremnetances,  shoald  be  oi  opinion 
that  the  plamtifTs  constraotion  was  the  ri^ht  one. 

A  rule  «m  having  been  obtuned  accordmgly. 

Poj}ham  Tike  (with  whom  was  the  SolicUor- 
Omieral,  Sir  H.  V.  Giffard,  Q.C.)  for  the  defendant, 
Elixabetb  Tlctc&er,  showed  caase.— The  sole  ques- 
tion is,  was  the  jadge  at  the  trial,  or  are  Uie  court 
now,  entitled  to  look  at  the  Bairounding  eironm- 


stanoes  in  construing  the  moaning  of  the  words  of 
this  agreement,  "  out  of  the  estate,"  &G.  It  is  con- 
tended for  the  defendant  now,  as  it  waa  ooatended 
for  her  the  Solicitor-tSeneral  at  the  trial,  that 
the  words  are  plain  atkd  unambignoas.  The  word 
"  estate  "  has  a  well-known  l^;al  meaning,  and  the 
phuntiff  is  not  entitled  to  pnt,  or  to  ask  the  ooort 
to  put,  any  other  constraotion  upon  them.  It  is 
contended  for  the  defendant  that  the  parties  sfttd 
what  they  meant,  whereas  the  plaintiff  says,  No; 
we  meant  something  which  we  bave  not  said." 
The  case  of  Dor  in  t.  Dorin,  in  the  Honse  d  Lords 
last  year  (33  L.  T.  Bep.  S.  181 ;  L.  Bep.  7 
E.  &  1.  App.  568)  is  a  strong  authority  that 
the  oonrts  ougbc  not  to,  and  will  not  depart 
from  the  ordinary  and  primd  facie  legal  mean- 
ing of  the  words  used  in  a  docament,  nnlees 
there  be  something  on  the  face  of  the  docament 
constraining  them  to  do  sa  In  that  case  it  was 
held  that  tne  word  "children"  in  a  will,  primcL 
fade,  meant  leg^imate  children,  nnleaa  on  aaoer- 
tuning  the  faots  some  repugnancy  or  inconsistencr 
would  reaalt  from  so  interpreting  it.  In  that  oaae 
a  testator  gave  all  his  property  to  his  wife  for  life, 
with  power  to  dispose  of  it  "  amongst  oar  chil- 
dren '  by  will,  and  if  he  made  no  will  tnen  "equally 
between  my  children  by  her."  At  the  date  of  the 
will  he  had  two  illegitimate  children  by  her,  whom 
he  had  always  treated  as  his  own,  and  he  never  had 
any  others  by  her ;  but  it  was  held  that  the  ill^- 
timate  children  were  not  within  the  power,  and 
could  not  take  in  default  of  appointment. 

Willis  showed  cause  for  the  defendant,  Mrs. 
(^roodall  (another  of  the  danghters,  who  had 
married.) — The  agreement  is  olear  upon  tne  face  of 
it.  It  is  a  promise  by  the  daughters  to  under- 
take due  administration  of  such  estate  as  the  de- 
ceased should  leave,  and  was  not  intended  to  bind 
their  own  reversionary  property.  Had  that  been, 
meant  it  would  have  been  so  expressed,  (a) 

W.  G.  Sairriaon  (with  him  was  EerachiXL,  Q.O.) 
for  the  plaintiff,  sapported  the  rula — The  agree* 
mentmust  have  a  reasonable  constraotion  put 
upon  it,  and  not  one  which  would  make  it  abanrd 
and  inoiwcatiTO.  Estate  "  is  not  a  word  of  ut ; 
it  is  an  MntwnooB  word.  In  Doe  dsm  NavrU  and 
a»oti^T.2<udfcer(3B.ftAd.473;  1  pii.  J.,  21.  S., 
161,  K.  B.)  Lord  Tsnterden,  G.  J.,  in  giving  jodg- 
ment,  said :  "The  term  '  estate '  may  apfsnAa  oDly 
as  a  description  of  the  partionlar  lands,  or  may 
mean  also  the  quantity  of  testator's  interest  ia 
them.  Here  it  appears  to  me  that  the  wmrds  'my 
freehold  estate  called  Fonnoetts,'  aro  merely  de- 
soriptive  of  the  land,  and  not  of  the  qaantnm  of 
interest."  So  I  say  that  the  word  "  estate  "  here 
applies  not  to  the  amount  of  the  deoeased's  in- 
terest in  the  estate,  but  to  the  esiaU  (using 
word  in  the  way  in  whioh  in  eommoa  parlance  it 
is  used  and  understood)  in  whioh  she  had  an  in- 
terest, namely,  the  Talbot  Hotel  It  ia  absurd 
and  monstrous  to  suppose  that  tiie  plunfciff,  taking 
the  defiuidant'B  oontention  and  oonrtniatiun  to  be 
right,  woold  hm  bund  himnU  firmn  wMxof^ 
payment  of  his  dabt  at  all.  Had  he  sned  Hn. 
ScMiward  at  onee  he  might  have  gotten  his  mcraey. 
Bat  now,  if  khedefendants  aro  right,  he  got  abao- 
lotely  nothij^  by  not  pressing  his  daofcor  and 
signing  this  agreement,  if  it  is  Toad  as  "ont  of  her 
personal  estate."   [Auxwiu,  B.— He  got  this: 

(a)  The  other  defendant.  Hia.Tritohacd,  hadlat Mt- 
meat  go  bj  dafaalt. 
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that  if  she  bad  died  worth  20(H,  md  owing  500Z., 
then  the  daughters,  haTinic  bound  themseiTeB  to 
pay  this  debt,  he  might  call  upon  them  to  pay  bitn 
m  prefarenoe  to  other  creditors.]  I  have  a  right 
to  uiok  ontaide  the  document  to  find  out  the  aabjeot 
matter  of  the  inatmment,  and,  having  done  so. 
1  find  that  thabanbject  m^ter  is  not  her  per»ona2 
egtaie,  bnt  the  Talbot  Hotd.  In  2  Taylor  on 
Xridence,  6^  edit.,  seoL  1082,  p.  1035,  it  is  said, 
"  It  may  be  laid  down  as  a  general  rule  of  law 
that  extrinsio  eridence  of  ercry  material  feet 
-which  will  enaUe  the  court  to  aaomain  the  vatnre 
aod  qnalUy  at  the  ndneot  matter  of  Uie  instra- 
mmi,  or  in  ofehw  wcwds  to  identify  tiie  persons 
and  things  to  which  the  instrament  refers,  most 
of  neoearity  be  received."  Beading  this  agree- 
ment with  its  recitals,  and  baring  regard  to  the 
fiwt  that  her  whole  and  sole  property  at  the  time 
WW  her  eetate  or  interest  in  this  luvtd,  it  is  oon* 
tended  that  the  nonsuit  was  wrtmg,  and  that  tiia 
plaLotiff  is  entitled  to  judgment. 

Bbamifbll,  B. — X  am  <n  opinion  that  this  rule 
should  be  disehai^ed;  and,  bnt  for  the  doubt 
entert^ned  by  my  brother^  Amphlett,  I  should 
hare  thought  the'  case  a  plain  ona  ICr.  Harrison 
has  presented  to  ns  the  point  and  the  reasons  for 
his  argpment  very  clearly,  and  I  perfectly  appre- 
ciate  and  understand  them.  The  instrament  in 
qoestion  is  an  nndertaldog  by  the  defendants  to 

Sy  a  d^t  upon  tiie  death  of  tne  debtor  Elisabeth 
nwardt "  out  f^the  estate  of  ElizabetSi  Seaward, 
at  her  decease."  "Sow  I  oannot  bnt  think  that 
iboae  words,  as  Hkery  stand  by  themaehreB,  are 
perfectly  intelligible,  and  that  they  mean  that 
when  she  dies  they  will,  out  of  what  she  leaves  be- 
hind her  available  forthe  pnrposeof  payment  of  her 
debts,  pay  the  creditor  Brown  (the  plaintiff}  Bat 
then  it  is  said  that  that  is  not  their  true  meaning 
in  this  case,  and  that  extrinsic  ofrcnmstances  may 
be  looked  at  to  show  that  the  natural  meaning  of 
the  words  is  not  to  be  applied  to  them.   In  my 

i'ndgment,  extxinsio  oircumatanoes  not  only  may 
int  mnstalways  be  looked  at,  because  an  agreement 
can  never  be  made  iutelli^ble  unless  the  persons 
and  the  snbiect^inatteT  with  which  the  paiiies  are 
dealing  canoe  iden^ed.  But  then,  harmg  looked 
afe  all  the  extriusio  oironmstaiiceB,  if  the  agreement 
is  midexBtood  in  its  natuTsS  sigmfloation,  it  must 
oaotimie  to  be  so  understood,  and  an  onnatuzsl 
meaning  must  not  be  given  to  it  becanse  it  is 
possible  lAiat  third  persons  might  have  had  such 
a  meaning  in  their  minds.  Now,  the  extrinsio 
cironnutances  here  are  that,  at  the  time  this 
agreement  was  entered  ipto,  Elizabeth  Seaward 
had  a  life  estate  in  a  properly,  which  property 
upon  her  decease  woala  come  to  her  daughters, 
the  three  defmdaats  who  made  the  promise,  as 
tenants  in  common  in  fee.  Another  &ot  is 
that  Elizabeth  Seaward  at  that  time  bad  no 
other  property  of  any  sort  or  kind.  We  must 
assume  that  to  be  so,  because  we  have  no 
right  to  assume  that  the  conveyance  of  the 
fnmittrre  was  frandulent.  We  are  invited,  under 
these  oinnniistances,  to  say  that  the  meaning 
of  the  words  in  question  is  not  **out  of  the 
eetate  of  Elizabeth  Seaward  at  her  decease," 
Hiat  is  to  say,  out  of  what  will  be  her  estate  at  her 
decease,  bnt  out  of  the  estate  or  property  of  her 
dangliters  in  a  honse  in  which  she  had  an  interest 
for  her  life,  and  idiibh,  at  her  decease,  will  come 
to  and  belong  to  them.  Bnt  why  should  we  do  so  P 
Althoii£^  B&e  had  no  pn^ierty  at  the  tame  this 
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agreement  was  entered  into,  it  was  perfeotly 
poraible  that  she  might  at  the  date  of  her 
death  have  had  other  property.  If  it  had  been 
stated  in  the  agreement  that  she  had  no  per- 
sonal estate,  ai^  never  would  have  any  —  a 
very  improl»ble  thing,  no  doubt,  to  be  stated — 
or  if  ic  had  been  stated  that  she  had  a  life  estate 
in  the  Talbot,  wfaiofa  property  would  come  to  the 
danghters  at  her  decease,  then  such  a  constmotioni 
as  we  are  desired  to  put  upon  it  might  have  been 
pat  upon  tide  agreement.  Thna,  if  A.  and  B. 
agree,  A.  to  sell  his  property  to  B.  for  501.,  and  B* 
to  buy  it;  Hiat  would  undoabtedly  mean  the  {wo- 
perty  of  A.  Bat  if  there  had  been  a  long  redtal 
that  A.  had  an  estate  for  life  in  a  certain  ipropetty 
by  will,  and  tibat  was  all,  then  tiie  natural  con- 
Btraotion  of  the  agreement  would  ba  tiiab  it  was 
not  die  property  (X  A.  himself,  bat  the  propertj 
of  his  atujeeasoTs.  So,  in  like  manner  in.  this  cose, 
these  peo|^  were  unng  inoorreob  Itua^uago  with 
reroeot  to  Uie  sabjeot  matter.  An  msuperabla 
dimcal^  in  the  way  ot  Mr.  Bjurison's  aivaranit 
ifltlurittne  plaintiff  did  not  know  that  Bhzabeth 
Seawaid  hsd  no  estate  other  than  lite  Talbot,  and 
certainly  did  not  know  t^iat  Ae  never  would  havv- 
any  personal  estate;  If  then  that  extrinsic  oir*- 
cumatanoe  ia  to  be  tntrnght  into  the  oonsidemtion 
and  intsrprotation  of  ttua  document*  aooonliap 
to  the  w^r  in  whidi  thinn  have  torned  oat  .  it 
wonkl  eqnally  have  had  to  be  dona  if  the  Tslbofe 
had  been  burned  down,  and  bad  not  bean  wwth 
5L  irbaa  it  came  totha  ^ughtera ;  but  themnnaa 
herBelf  had  become  possessed  of  an  eetate  of 
lOOOt,  out  of  irtiioh  una  debt  mi^t  have  bsaa 
paid.  That,  I  think,  is  an  unanswerable  ar^- 
ment  and  a  diffionlty  in  Mr.  Harrison's  way  which 
he  oannot  get  over.  Bat  then,  it  is  said,  "  What 
is  the  use  of  l^s  agreement  P  If  it  meant  that 
the  plaintiff  was  to  be  paid  out  of  the  personal 
estate  of  Mrs.  Seaward,  supposing  she  shooldharo 
any,  what  did  the  pluntiff  get  bf  it?"  To  my 
mmd  the  plaintiff  got  this  by  it:  he  ffjt  an- 
undertaking  by  the  defendants  (the  dangUers)- 
that  if  the  personal  eaiato  waslaggeeoon^  to  pay 
himinfall,  heshooldbapud  innlliinprrfereiMW 
to  otdier  eveditora  who  might  ooanpete  with  hiM^ 
and  who  mig^it  eithw  ^et a iirefennlBaliNiyiueiut 
ae  oonae  in  on  an  admimstration  aoit.  llien  it  ia 
said  that  that  would  be  an  agreement  which  it  waa 
not  oompetent  for  them  to  make.  I  admit  that 
were  not  able  to  bind  other  oreditom  or  Usa 
aaaets,  or  to  bind  other  executors,  if  there  waav 
any  o^er  than  the  danghters.  I  agree  that  they 
entered  into  a  ooutnut  which  possibly  timy 
m^^ht  not  be  able  to  perform.  But  what  ttienf  Thtt 
law  does  not  prohibit  tiiat;  but  it  would  enforce, 
perhaps,  die  payment  of  suoh  damwes  as  mig^b 
be  proved  to  have  been  occasioned.  Therefore^ 
supposing  Mrs.  Seaward  to  have  died  worth  1000!., 
the  allegation  against  the  danghters  would  have 
been,  that  they  were  executrixes,  that  tiieir  testBtrtx 
had  not  paid  the  plaintiff,  and  as  they  had  imdar> 
taken  that  they  would  pay  him  oat  of  the  asaeta* 
they  moat  make  his  loas  good.  It  aaemB  to  me^ 
thersibre,  tiiat,  if  it  is  lodced  at  in  that  techninaJ 
way,  thm  was  aometbing  to  be  gotten  by  the 
agreement.  But  does  it  not  oome  to  tlus : 
that  the  plaintiff  may  have  thoi^fbt  and  said 
"I  know  that  the  daughters  will  succeed 
mother, and  that  whi^  she  leav^  behind. in  the 
way  of  personal  property  will  practioally  oome  into 
their  poBseesion.  1  do  not  want  to-  trouble  her 
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daring  her  life  for  payment  of  this  debt,  prorided 
fhe  pavs  me  interest  opon  it  as  long  as  she  lives. 
I  will  let  the  debt  go,  and  tnirt  to  set  paid  out  of 
the  personal  estate;  bat  mind*  r^mast  be  pre- 
ferred, and  yoa,  the  daaghten,  mast  let  any- 
body be  put  before  me»  and  I  most  get  my  interest 
in  the  meantime."  I  see  no  diffioafty  or  improfae- 
bility  in  that.  If  I  had  nw  own  nnanistea  jadg> 
menfe  w3oae  to  aofc  on  in  the  matter,  I  shnild  lay 
that  it  wu  impossible  forns  to  ooutme  tiiis  doon- 
ment  otherwise  than  according  to  the  pWn  natural 
meaning  of  the  words,  namely,  that  the  debt 
shoald  be  paid  out  of  the  property  of  the  woman 
herself,  at  ner  decsease.  I  am  of  opinion,  therefore, 
that  my  brother  Hnddleston  was  quite  right ;  and 
whether  it  is  that  I  am  very  mnch  in  the  right  or 
wrong  I  do  not  know,  but  I  really  cannot  person- 
ally apprecdate  the  oontmry  u'gnment,  and  cannot 
see  any  difficulty  in  the  case.  This  rule,  there- 
fore, in  my  judgment,  must  be  discharged. 
-  ijamxTT,  B, — I  confess  that  I  have  felt  con- 
siderable difficulty  in  this  case,  and  although  it  is 
not  altogether  TemoTed,yet  it  is  not  snmcnently 
■Iraog  in  my  mind  to  iiMace  me  to  differ  fh>m  tlie 
oonomsioBS  arrived  at  by  my  learned  brothers 
Bnunwell  and  Hnddleaton,  beoavae,  nndonbte^T, 
the  plain  meaning  of  the  langwue  as  it  staada 
•lone  admits  of  no  doubt.  The  dimonlty  which  I 
have  had  in  my  mind  all  the  w^  llirong^is,  that, 
motwithstanding  the  reiy  ingenionB  espbuations 
vfaioh  have  been  given,  this  agnemmt,  taken 
in  its  plain  and  literal  tangnag^  appears  to 
me  to  be  entirely  naeles^  and  a  mere  pieoe  of 
waate  j^taper ;  and,  moreover,  those  ingenions  ex- 
plaoations  are,  I  think,  such  as  are  not  at  all 
likely  to  have  occurred  to  the  minds  of  those 
who  fhuned  this' document.  Hy  reason  fen:  saying 
that  is  that  I  do  not  see  of  what  use  that  agree- 
ment in  this  case  is,  and  for  this  reason,  that  an 
agreement  by  third  parties  to  pav  this  debt  oat  of 
tiie  estate  aX  Elizabeth  Seaward  at  her  decease, 
was  not  a  contnwt  that  they  would  pay  the 
money  at  all  events,  or  an  abeohite  covfloant  to 
p^y  itt  wheUwr  A»  left  ai^  estato  or  noL  It 
may  be  said  that  the  agreaneot  was  meant  to 
prmnfe  the  dsfendanta  fnm  setting  up  their  ri^ts 
•I  emontrices  to  pay  all  the  d^ts,  and  in  inder 
io  enable  them  to  ^refor  the  plaintiff  to  other 
creditors.  Altiioiwh  1  am  not  Ine  from  doubt  as 
to  whether  it  would  have  that  effect,  I  have  very 
little  doubt  that  it  never  ooonrred  to  the  persons 
who  prepared  this  agreement.  But  then  there 
was  no  evidence  that  the  plaintiff  had  any  notice 
«t  all  of  these  extrinsio  dnnimstauoes,  on  wUdt  we 
are  asked  to  rely,  and  there  was  no  evidence  which 
there  might  have  been  expected  to  be  (though  I 
•oppose  nom  the  first  the  <nily  qnestion  was 
whether  the  estate  of  EHaabeth  Snward  meant 
the  estate  of  whi(dL  she  was  tenant  for  life),  that 
this  Talbot  Hotel,  even  in  popular  language,  was 
ever  apckan  of,  or  known,  as  EUaabeth  Seaward's 
"  hooae "  or  *<  estate."  Her  tenancy  fbr  Ufa 
ia  stated  and  spoken^  of  aa  the  *'estate," 
but  there  is  no  evidemw  in  tSiis  caae  of  any  ani^ 
popular  interpretation  or  name  bdng  given  to  the 
property  itaeU.  Under  all  the  ciroumstenoes, 
^unSan,  altbouj^  I  have  »  strong  opinion  in  my 
own  mind  upon  the  point  as  to  what  the  puties 
intended,  I  do  not  tlunk,  npon  the  evidence  as  it 
stands,  that  the  extrinsic  dronmstancee  are 
sufKcient  to  enable  us  to  depwt  from  the  ordinary 
And  plain  meaning  <d  the  language  oi  this  agree- 


ment, and  therefore  the  pluntiff'a  role  mnit  be 
discharged. 

HuDDixsTOV,  B. — I  am  of  the  same  opinion  now 
as  I  was  as  at  the  trial.  I  then  thought  that  the 
conatmctiou  which  my  learned  brothers  have  pat 
upon  this  document  was  the  right  one.  If  I  am 
to  look  at  the  agreement  only  I  have  no  doubi 
about  it.  Then  if  I  am  to  look  at  the  exferinais 
circumstances,  one  circumstance  was  the  existence 
of  a  tenancy  for  life  only.  What  I  beheve  to  have 
been  intended  between  the  parties  was  this :  The 
plaintiff  having  u)plied  to  get  his  nun^,  gets 
¥H.  down  at  Im  tune^  and  this  agreement ;  toad  I 
have  no  doubt  he  sud  **  I  irill  net  worry  yoa  Ibr 
payment  during  your  life  time,  but  how  am  I  to 
get  my  moner  mm  your  death  ?  "  Well,  it  seems 
to  me  that  we  meaning  of  the  parties  is  carried 
out  by  the  very  words  of  the  agreement,  and  that 
the  woida  "  out  of  the  esUte  of  Elizabeth  Seaward," 
come  to  this :  "  We  will  pay  yon  out  of  the  very 
first  moneys  arising  ont  <ii  Elizabeth  Seaward  a 
estate,  but  we  do  not  intend  to  my  you  out  of  oar 
own  moneys.**  liule  dieeharged. 

Solicitor  for  the  plaintiff,  John  8eott,jun. 
SoUdtors  for  the  defendant  Fletcher,  Pike  and 
Son. 

S<^ioitor8  tor  the  defendant  GoodoU,  Lewie  and 
Lewie, 


Feb,  19  auAiS. 
(Before  B&unnDU,  Axphuri,  and  Hmnua- 
BKSf,  BB.) 
GauHBmi  V.  Bim(a). 

Dfl&for  and  erediior—BiU  of  $aU—AaeiffimeiU  ef 
aU  (Ztf&tor's  pnipsriv  "now  or  Aers^;^  upo»  &«• 
premwe«  at  u,  ana  elsswAera*'— Potssrtn  d^ouU 
ofpaifmeni  to  eiUer  deitor'e  premust  token  amy 
of  hti  goode  are  depent^  and  to  m»s«  eame  - 
Jfter-ac^mred  jpf^)pwti^Aeeignm«nt  ttf  ds&for^s 
goodt  eeued  "elmtoAens"  tium  onMe  fremieee 
Jfeowre  of  damaga  tn  treepaet  for  tneh  setsura 
— FoZue  of  goode  emzed — Bpeeial  damage. 

The  pUUntjff,  a  contractor  for  earrying  (he  maSe 
from  Raiatead,  in  Eesese,  to  Sa/perhiUt  in  Bvfoik, 
and  hack,  being  indebted  tn  iha  sum  of  30Z.  to 
the  d^endani,  exeeuied  in  OcL  1871  a  htU  of 
eale  at  a  seewrilyfor  the  debt,  whereby  he  granted 
to  the  defendant "  all  and  everv  the  hcmeehaid 
fwrnHwe,  platen  linens  china,  Soofcs,  Uoe  and 
dead  etoek,  horeee,  and  other  catUe,  earie  and 
carriaaee,  com  and  hay,  and  aU  other  the  goodt^ 
ehaitdi,  personal  eetate  and  efeeta,  tehateoeoer 
and  whereaoner,  cf  him  ihe  tmd  plomt^,  ami 
wHeh  now  or  at  any  time  htreaftWt  nuqr  be  m, 
ahont,  or  upon  the  dmUwu  Aohm  and  prawwes 
<^  the  taid  ^intiff,  at  fiaZifaad  e^oretaid,  or 
eleeutheret  vnih  a  jvronso  maJnng  void  (he  soAl 
indenture  on  pai/ment  by  the  plaintiff  qf  tibe 
jprinmpal  and  in^erut  on  a  day  thetwn  msn- 
ftonad.  ^nd  it  wu  provided  Oiat  tn  d^/outt 
M  payment  of  the  said  prinotpal  and  in' 
tereet  at  ihe  tme  therein  mentioned,  tk«  mm! 
drfendant  t&ould,  and  might,  enter  vpon  the 
meeeuaga  and  premieee  of  the  taid  piaanOf, 
where  any  qf  aw  goode,  ehaildt,  and  portonai 
eatatet  were  depoeiiedt  and  take  potteteion  of  Aa 
tame,  and  for  that  pwrpote,  if  necettary,  to  mak 
open  any  doort  or  ower  oottrvciionet  and  ssU 

(•)  XeportadbrH.  Lsisa, 
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and  di*po9B  of  the  toAd  goods  and  tffeete,  and  re- 
ceive tJie  money  arieing  from  tJie  eaie  thereof, 
and  apply  the  tame  in  mcMner  in  the  eaid  hill 
of  tcUe  mentioned, 

Oa  the  ISth  Mav  1875,  tJie  lAaintiff  drove  the  matl 
cart  from  SaUtead  to  HaverhuL,  at  usual,  and 
put  up  hi$  horee  and  cart  at  the  Bull  Inn  alables 
there,  where  also  wcu  standing  at  the  time  a 
second  horse  belonging  to  kim,  tuia  horses  heing 
necessary  for  toorhing  the  maU^  St  tlien  teent 
away  ro  oueinesej  and  during  his  absence  tite 
dfftmdant  eame  to  the  stdbUs  and  seized  and 
carried  away  the  plaintiff's  two  horses,  and  after- 
wards  sold  them,  and  applied  tJte  proceeds  in 
payment  of  the  sum  d/131.  9«.  4<L,  balanee  of  the 
plaintiff's  debt  of  30Z.  whiek  titea  ranained  due 
under  the  bill  of  sale. 

In  an  action  of  trespass  by  the  plainiiff^  against  (he 
defendant  for  so  seizing,  his  horses,  in  toAtcA  the 
plaintiff  elauiMil  damages  hy  reaem  of  ihcA 
s^zure, 

^Thft  court  {SramMcU,  Amphlelt,  and  Suddleston, 
BB.),  made  absolute  a  rule  to  enter  the  verdict 
for  the  plaintiff  for  301.,  ^  value  ae  found  by  tJte 

\  J*i^t  of  the  horses  ietxed^  on  the  ground  that 
th»e  VMS  not  in  the  frtU  of  tale  any  assignment 
of faiwre  property  nor  amy  asstgnmetU  of  pro- 
j>eWy  **ebet9Aer«"  than  an  ike  pUam^s  pre. 
mises, 

Seldt  also,  (hat  {he  plaintt^  was  not  entided  to  re- 
eover  anything  in  addition  to  the  value  of  the 
horses,  as  special  damage  resuUing  from,  the  lose 
of  them  ;  and  that  the  defendant  was  not  entitled 
to  wtake  any  deduction  on  account  of  the  balanee 
of  the  .lebt  remaining  due  to  1dm  from  the  plain- 
ts on  the  security  cf  the  bill  of  sale,  but  must 
recover  that,  if  at  aU,  by  a  proper  proceeding 
against  the  plaintff, 
Hob«yd  V.  Marshdt  (10  H.  L.  Cos.  191 ;  7  L.  T. 
Bep.  N.  8.  172),  and  Beldisa  and  another  v. 
Bead  (13  L.  T.  Rep. N.  8. 66 L.  J.  212,  Ex. ; 
3  B.^C.  955)*  discussed  and  considered. 
Thb  plaintifE  IwoDght  trespaaa  arainst  the  defen- 
dantior  auaing  two  horaea  of  the  plaiDti£r,  wher^ 
tiie  f^untiff  vas  prevented  from  ourying  <m  lua 
tnuinees  of  a  mul  oontraotor,  and  waa  othenriae 
iainred,  Ac,  and  he  olaimed  ItOOk 

The  defimdaut  pleaded,  fint,  Xot  ^ilty; 
aeoondlj,  that  the  horses  were  not  the  plaintiff's 
as  alleged;  thirdly,  leave  and  licenoe;  fonrtbly, 
by  way  of  equitable  defence,  a  justification  of  the 
seisare  nnder  a  bill  of  side ;  that  before  the  happen- 
ing of  the  acts  compluDed  of,  the  defendant  made 
and  executed  and  delivered  to  the  plMntiff  an  in-  ~ 
denture  under  the  band  and  seal  of  the  defendant. 

The  plea  here  set  out  totidem  verbis,  a  bill  of 
vale,  dated  the  17th  Oct.  1871,  and  made  between 
Isaac  Qreenbirt,  the  plaintiff,  a  jeweller,  of  Hal- 
stead,  I^sez,  of  the  one  part,  and  Simon  Smee, 
the  defendant,  a  nurseryman,  of  the  same  place, 
of  the  other  part,  the  material  parts  of  which 
were  aa  follows  :  After  reciting  tJie  agreement 
for  a  loan  of  SOL  the  mfendant  to  the 
plaintiff,  it  is  witnessed  that  in  consideration  of 
a  sam  of  301.  lent  and  paid  by  the  said  S.  Smee 
to  the  said  Isaac  Greenbirt,  the  said  L  Grreenbirt 
doth  grant,  bargain,  and  sell  unto  the  said  defen- 
dant, Simon  Smee,  his  executors,  Ac,  all  and 
every  the  honsehold  furniture,  pl^,  linen,  china, 
books,  live  and  dead  stock,  horses,  and  other 
cattle,  carts,  and  carriages,  com,  hay,  and  all  other 
the  goods,  chattels,  personal  estate  and  effecta 
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whatsoever  and  whereeoever,  of  him ,  the  said  Isaac 
Greenbirt,  and  which  now  or  at  any  time  hereafter 
may  be  in,  about  or  upon,  the  dwelling-house  and 
premises  of  bim,  tbe  said  Isaac  Greenbirt,  at  Hid- 
stead  aforesaid  and  elsewhere,  and  all  the  estate, 
&c.,  to  bold  unto  bim,  the  said  Simon  Smee,  his 
exeootors,  &c.  Then  came  a  proviso  making  void 
the  said  indenture  on  payment  by  the  said  I.  Green- 
birt, his  executors,  ao.,  to  the  sud  B.  Smee,  his 
ezecQtors,  Ac.,  oE  the  Bum  of  30I>,  with  interest  at 
5  per  cenk,  on  tbe  17th  Sec  tiieu  next.  And  a 
covenant  by  the  saii  L  Greenbirt  to  pay  the  same 
at  tbe  time  aforesaid.  *'  Provided,  nereruieless,  and 
it  is  hereby  expressly  declared  that  in  case  d^nlt 
shall  be  made  m  payment  of  the  aforesaid  sum  of 
money  and  interest  at  tbe  time  hereinbefore  men- 
tioned, the  said  Simon  Smee,  his  executors,  ftc« 
shall  and  may  enter  into  possession  of  the  messuage 
and  premises  of  him  the  said  I.  Greenbirt* 
where  any  of  his  goods,  chattels,  and  persoiml 
estate  are  deposits,  and  take  possession  of 
the  same,  and  for  that  punwse,  if  necessary,  to 
break  open  any  doors  or  other  obstructions,  and 
sell  and  dispose  of  the  ssid  goods  and  effects,  and 
receive  the  moneys  arising  &om  the  sale  thereof, 
and  app^y  the  same  in  manner  hareinmentioned.** 
Avermnts:  That  the  said  I.  Greenbirt  aiid  S. 
Smee^  in  the  said  indentore  mentioned,  are  liba 

^huntiff  and  defendant  reqwotively;  thi^tiwaaid 
.  Greenbirt  did  not  pay  to  tbe  defendant  the  SOL 
with  interest  on  tbe  17tn  Dec.  then  next,  hot  made 
default  in  payment  thereof  within  the  meaning  of 
the  said  indenture,  and  the  defendant  thereapon 
took  possession  of  the  said  horses  in  tbe  declar- 
ation mentioned,  and  sold  and  disposed  the  sfune* 
and  received  tl^  money  arising  ftom  the  sale 
thereof,  and  applied  the  same  in  the  manner 
directed  by  the  said  indenture,  as  he  lawfully 
might,  pursuant  thereto,  which  are  the  allied 
trespasses.  Issue  taken  and  joined  on  all  the  said 
pleas. 

At  the  trial  before  Brett,  J.,  at  the  Snmmer 
Assizes,  1875,  for  Ease^  at  Chdmaford,  tha  follow- 
ingappeared  to  be  the  fiwts  oE  the  caaa : 

Thefdaiatiff  formany  ^ean  preriooslj  to^and  at 
the  date  of,  the  tranaaotKm  in  qnastion  waa  a  con- 
tractor for  carrying  the  mails  firom  Halstead,  in 
Essex,  to  Haverhill,  in  the  county  of  Soffidk,  and 
back,  for  which  purpose  he  uaceasarily  kept  two 
horses  to  work  the  mail  cart.  Having  borrowed 
301.  of  the  defendant  in  Oct.  1871,  he  gave  tbe  de- 
fenduit  t^e  bill  of  sale,  mentioned  in  the  plead- 
ings, as  a  security,  and  in  May  1875,  the  date  of 
tbe  seiEure  in  question,  a  sum  of  ISi.  9«.  4d.  re- 
mained still  due  and  owing  from  the  plaintiff  to 
the  defendant  on  that  security. 

On  the  l8Ch  May  1875,  the  plaintiff  drove  the 
mail  cart  from  Ealstoed  to  Haverhill,  in  due 
oourse,  and,  having  left  the  mail  ba«s  at  the  post 
office,  he  pot  np  his  horse  and  mMfcart  as  omi»I 
at  the  stables  of  the  Bull  Inn,  at  Haverhill,  where 
also  his  second  horse  was  at  the  same  time  standings 
it  being  his  custom  to  keep  one  of  t^e  two  horses 
always  there  to  be  ready  to  work  the  return  mail 
back  to  Halstead.  HetheuproceededtoNewmarket 
upon  some  private  business  of  bis  own,  and  upon 
returning  to  Haverhill  be  discovered  that  the 
defendant  had,  in  the  interval,  seised  and  taken 
away  both  bia  horses  and  the  mall  cart  and 
harness,  &o.,  and  tbe  horses  were  subsequently 
sold  by  tbe  defendant,  and  tbe  proceeds  of 
the  sale  applied  by  him  in  payment  of  ■  the 
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balance  of  the  defendant's  debt.  By  this  pro- 
ceeding the  pliuntiff  was  pnb  to  serious  incon- 
venience and  pecaniary  loss.  Ela  horses  being 
taken  from  him,  he  had  to  hire  other  horses  to 
enable  him  to  fulfil  his  contract  with  the  post 
office,  which  contract  be  subseqaentlj  lost  in  con- 
seqnence  of  and  suffered  other  damage  resDlting 
from  the  defendant's  act. 

At  the  trial  the  verdict  was  entered  for  the 
defendant,  leave  being  reserved  to  enter  it  for 
the  plaintiff  for  the  anm  of  301.,  the  amoant  at  which 
the  mi7  assessed  the  value  of  the  two  horses,  and 
sucn  additional  sum  or  sums  as  the  coart  might 
think  fit  by  way  of  further  damages,  the  coart 
having  power  to  draw  inferences  of  Tact. 

A  rule  ni$i  having  been  obtained  accordingly  by 
Munhy,  Q.  C,  on  the  part  of  tixe  plaintiff, 

Afoorwm  and  Xumuw  Smith  (with  whom  was 
PhUhrick,  Q-0.),  sbowed  canse  against  it  on  behalf 
of  the  defendant. — The  horses  were  not  in  the 
possession  of  the  plaintiff,  nor  on  premises  belong- 
ing to  him  when  the  defendant  seized  them ;  but 
anch  seizure  was  fblly  justified  by  the  words  of 
the  bill  of  sale.  The  word  "elsewhere"  means 
what  it  appears  to  mean,  not  merely  on  the  plain- 
tiff's premises,  but  wherever  bis  property  mi^tbe. 
The  power  must  be  read  together  with  the  grant. 
[AjfFHLXTT,  B.,  rrferred  to  HoJroyd  v.  Maa-alu^ 
in  the  House  of  Lords  (7  L.T.  Bern.  TS.  3. 172;  10 
H.  of  L.  Gas.  191 ;  33  L.  J.  198^  Chan.)]  The  pre- 
aent  is  a  stronger  case.  A  beneficial  interest 
passed  to  the  mortgagee  the  moment  the  mortgagor 
became  possessed  of  the  property : 

BeldiTig  and  anotJier  t.  Read  (in  this  ooort),  13  L.  T. 
B«9.N.  S.66;  8414.  J.212,  Ex.;  SH.AC.  955; 

Cayme  t.  Evetts,  10  £x.  294 ;  2S  L.  J.  273,  Ex. ; 

Carr  v.  Allalt  and  Another,  27  L.  J.  385 ; 

are  all  cases  in  favour  of  the  defendant.  [Baam- 
wxLu  B.— If  Holffoydv.MairtktM  ia  to  be  takm  to 
be  an  aathorit^  I  am  afraid  that  Beliing  v.  Bead 
is  not  mle.]  Until  the  deSmdant  entered  into 
pOBseuion  of  these  goods  hehadonlyan  equitable 
title  to  them,  such  a  title  as  entitied  him  to  de- 
mand and  to  have  them,  and  when  he  got  them, 
then,  eqnitably  as  between,  himself  and  the  plain- 
tEG^  he  was  entitled  to  hold  them.  No  demand 
was  necessary  under  the  bill  of  sale.  The  grant 
was  a  Rood  grant,  and  the  licence  to  seize  on  the 
plaintiff^B  own  premises  does  not  cut  down  the 
defendant's  jjower,  or  make  any  difference,  for  of 
course  he  could  not  give  the  defendant  a  licence  to 
enter  upon  a  third  person's  premises.  Then,  as  to 
damages.   The  two  cases  of 

BodUy  T.  Seynolda,B<i.-B.  779;  15 L.  J., IT. S.,  219, 
Q.B.;  and 

Frawe  t.  Qaudet,  L.  Bap.  6  Q.B.  199 ;  40  L.  J. 
121.  Q.B. ; 

wb'"  h  are  relied  on  by  the  plaintiff  as  entitling 
him  to  special  damage,  we  contend,  on  the  part  of 
the  defendant,  do  noc  do  so.  The  damages  to 
which,  if  any,  the  plaintiff  is  alone  entitled,  ought 
to  be  the  value  of  the  horses  seized,  less  our  ex- 
penses. 

-     Britrlf/  v.  Kmdal  and  othgrM,  7  Q.  B.  937 ;  21  L.  J. 
101,  Q.B. ;  and 
Jonea  v.  WHimi  (in  «Tor),  8  L.  T.  Bep.  N.  S.  779 ; 
82L.  J.882.Q.B.;  4BAS.456; 

support  this  view,  and  may  be  cited  in  opjiiosition 
to  the  above  mentioned  two  coses,  on  which  the 
plaintiff  will  rely. 

Bray  (with  whom  were  Murphy,  Q.C.  and  C.  IE. 
Jonet)  for  the  plaintiff,  supported  the  rule,  and  in 
calling  attention  to  the  wrarda  of  the  bill  of  sale. 
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argued  that  the  court  would  .not  construe  it  so  as 
to  make  the  plaintiff  assign  away  everything  that 
he  might  ever  have  anywhere.  If  the  deed  ia 
ambiguous  the  conrt  will  rather  limit  than  extend 
it.  u  it  was  to  be  "  everywhere,"  why  put  in ' 
"  in  or  upon  the  premises  P  It  would  be  sur- 
plusage. There  was  here  no  authority  to  seize 
these  horses.  [He  referred  to  JSolroyd  v.  MarahalL 
and  read  portions  of  the  judgments  of  Lords 
,  Westbury,  Wenaleydale,  and  Chelmsford,  in  tbab 
case  in  the  House  of  Lords  («M  nip.).]  It  is  sub- 
mitted that  BeWng  v.  Swd  {uhi  sup.)  ia  oondn- 
sive,  and  that  to  decide  this  case  in  favour  of  the- 
defendant  would  be  to  Ofverrnle  that  case.  There 
waa  a  seizure  and  sale  there,  but  it  was  wrongful^ 
and  I  submit  that  a  wrongfyil  seianre,  as  it  ms  in 
the  present  case,  cannot  be  a  novu»  actus,  and 
avail  the  defendant  here,  A  rightful  seizure  may 
be,  or  a  wrongful  one  if  acquiesced  in.  The  words- 
in  the  bill  of  sale  in  Balding  v.  Bead  are  identical 
with  the  present  one,  with  the  slight  immaterial- . 
VBriance  tnat  there  a  demand  was  necessary,  which 
it  was  not  in  the  preeent  case.  Ho  cited  also 
J^anee  v.  Oa/udet  (w&i  tup)  on  the  question  of* 
damages. 

BR43CWELI,  B. — In  this  case  I  am  going  to- 
deliver  judgment,  not  only  for  myself,  but  also  for 
my  brother  Amphlott,  who  was  obliged  to  go  infe»- 
the  other  court  jcut  now,  but  who,  having  hoards 
the  greater  portion  of  the  ai^fument,  and  talked  the 
matter  over  with  my  brother  Hnddleston  and  my- 
self, expressed  to  ns  his  opinion  npon  the  case. 
And  first  as  to  the  question  of  amount.  It  is  clear- 
to  my  mind  that  if  this  was  a  trespass  the  defen- 
dant was  not  entitled  to  make  a  deduction.  It 
has  been  suggested  that  he  waa  entitled  to  make  a 
deduction  to  the  extent  of  the  balance  of  the  debt 
remaining  due  to  him  from  the  plaintiff;  but  I  tbitdc 
that  must  be  recovered  by  nim,  if  at  all,  by  a 
roper  proceeding  against  the  plaintiff,  and  that 
e  is  not  entitled  to  make  any  abatement  here  on 
that  score.  Neither  do  I  think  that  the  plaintiff' 
is  entitled  to  add  anything  to  the  value  of  the  pro- 
perty. I  qaite  agree  with  Mr.  Murphy  that  this 
IB  not  like  the  case  ai  damages  in  an  action  on 
contract.  This  is  a  tort,  and  a  man  who  commits 
a  tort  commits  it  at  his  peril.  But  in  the  present  oaae 
the  damages  do  not  follow  solely  from  toe  tort  com- 
mitted, but  from  the  tort  committed  and  from  the 
plaintiff  not  having  money  enough  in  his  poclint 
to  buy  a  fresh  horse.  I  q^ite  a,^ree  that  in  such  a 
case  as  this  the  plaintiff  is  not  limited  to  the  viJue- 
of  the  property  taken.  Snppose,  for  instance,  a 
man  has  changed  a  101.  note  into  ton  pounds  worth 
of  silver,  with  which  to  pay  the  wages  of  his  work- 
men, and  some  person  claims  a  right  to  take  the 
ten  pounds  worth  of  silver  from  him ;  snrely  a  101. 
note  would  not  bo  a  fkir  compensation,  because  the 
man  must  again  undergo  the  trouble  of  changing- 
the  note  into  silver.  It  wonld,  I  think,  be- 
open  to  a  jur;y  to  say,  *'  It  would  have 
taken  the  plaintiff  here  an  hour,  or  a  day,  or 
a  week  to  get  a  fresh  horse.  Therefore,  we 
put  a  higher  value  on  the  horse  in  damages  than 
the  plaintiff  could  have  got  for  it  if  henad  sold 
it**  That,  I  think,  ia  reasonable  enough.  But 
what  the  plaintiff  asks  for  here  is  special  damage, 
not  as  a  portion  of  the  value  of  the  articles  taken, 
bat  as  a  special  damage  resulting  from  the  loss 
of  them.  It  seems  to  me  that  in  that  view  it  is 
not  recoverable.  I  think,  therefore,  that  the  ver- 
dict must  bo  entered  for  the  ptinntiff&f  ^he- 
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amount  which  the  jury  found  to  be  the  value  of 
the  property  taken— namely,  301.,  withont  any 
abatement.  This  bill  of  sale  is  oonfessedty  an  ill- 
^rawn  document.  In  the  beginning  of  the  opera- 
tive part  the  grantor,  the  plaintiff,  grants,  bar* 
ji^n^and  sells  "all  and  every  the  household  fhmi- 
ture,  &c.,  and  all  other  the  goods,  chattels,  personal 
«state,  and  effects  whatsoever  and  wheresoever  of 
him  the  said  laaao  Greenbirt."  So  &r  that  clearly 
-would  include  present  property  only.  It  speaks 
of  his  then,  present  property,  not  of  what  it  will 
-or  may  be  hereafter,  ana  then  (and  really  this  is 
not  a  technical  way  of  looking  at  it — what  follows 
is  gnunmaticatly  only  a  further  description  of  the 
property  irbich  has  been  already  assigned)  it  goes 
-on,  "and  which  now  or  at  an^  time  heritor  may  bo 
in,  about,  orupon  the  dwelling  house  and  premises 
-of  him  the  said  Isaac  Greenbirt,  at  *Hal8tead 
aforesaid."  That  is  a  qnalification,  as  it  were,  of 
the  f^nerality  of  the  gift,  and  amonnts  to  this, 
•*  I  give  or  assign  to  you  all  my  now  property,  bat 
-upon  condition  that  it  now  is  or  at  some  foture 
time  ahall  be  in  my  possession  in  or  about  these 
premises,  and  as  to  any  of  my  now  progeria  which 
is  not  DOW  and  never  will  be  there,  that  is  not  to 
be  yours."  There  is  not  a  word  of  future  property 
so  far ;  there  is  a  word  of  future  time,  but  that 
future  time  is  iu  relation  to  the  present  property 
being  then  or  thereafter  in  or  upon  "  the  dwelling 
house  and  premises  of  him,  the  sud  Isaac  Greenbirt, 
at  ^Jstead  aforeswd."  Then  oomes  these  words, 
or  elsewhere."  How  does  that  make  the  grant 
extend  to  future  property?  I  have  great  diffi- 
culty in  seeing  that  it  does  so.  Then,  supposing 
that  future  property  was  intended  to  be  and  was 
included,  it  is  said  that  it  is  future  property 
which  is  to  be  "upon  the  dwelling  house  and 
premises  of  him,  fche  said  Isaac  Greenbirt,  at  Hal- 
stead  aforesaid  or  elsewhere,"  that  is  to  say,  npon 
bis  premises  mther  there  or  elsewhere;  and  in 
confinnation  of  that  the  power  of  BO,izure  is  re- 
ferred to,  which  is  that,  in  case  default  shall  be 
made,  then  the  grantee  of  the  bill  of  sale  "  shall 
and  may  enter  into  possession  of  the  mes- 
suage and  premises  of  him,  the  said  Isaac 
Oreenhirt,  where  any  of  his  goods  and  chattels 
and  personal  estate  are  deposited,  and  take  posses- 
eion  of  the  xame.-aiid  for  that  purpose,  if  neces- 
sary, break  open  any  doors  or  other  obstructions, 
and  sell  and  dispose  of  the  said  goods  and 
-effects."  Now  it  is  said,  on  the  part  of  the  plain- 
tiff, that  that  shows  that  the  sole  power  of  seizure 
iras  a  power  of  seizing  goods  on  the  plaintiffs 

5 remises  only.  It  was  argued  on  the  put  of  the 
efendant,  in  answer  to  that,  that  the  power  to 
break  and  enter  is  confined  to  the  plaintifTs 
premises,  because  the  plaintiff  could  not  give  a 

ner  to  break  and  enter  the  premises  of  any- 
y  else ;  but  that  the  power  to  seize  is  to  seize 
tiie  plaintiff's  goods  gen^«11y.  But  really  that  is 
not  so,  because  the  power  given  is  to  "  enter  into 
possession  of  the  messuage  and  premises  of  him, 
the  said  Isaac  Greenbirt,  where  any  of  his  goods, 
chattels,  and  personal  estate  are  deposited,  and 
take  possession  of  the  same."  The  same  what? 
Why,  the  goods,  chattels,  and  personal  estate 
which  are  there  deposited,  "  and  for  that  purpose, 
if  necessaiy,  break  open  any  doors  or  other  ob- 
^tractions,  and  sell  and  dispose  of  the  said  goods 
and  effects. "  It  is  monifest,  therefore,  that  the 
power  given  is  an  express  power  to  Boize  goods 
npoo  the  plaintiff's  premises,  if  it  extends  to  future 


acquired  property,  ciud  consequently  a  strong 
corroboration  of  the  coustructiou  for  which  Ur. 
Bray  contended,  that  this  is  an  assignment  of 
such  future  goods  of  the  plaintiff  as  are  on 
his  premises  "  at  Hahttead  or  dsewhere."  Upon 
th«e  grounds  it  seems  to  mo  that  the  plaintiff  is 
entitled  to  our  judgment.  If  it  was  clear  that  all 
future  goods,  wherever  they  might  be,  were 
aseiKned,  though  the  express  power  to  seize  goods 
waslimited  to  the  goods  on  the  premises  of  the 
plaintiff,  I  should  have  very  oonsiderable  doubt 
whotber  there  was  nob  an  ample  power  to  seize 
goods  "  elsewhere."  I  should  donbb  whether  the 
maxim  "  Expressum  faoit  oesaare  taciturn " 
applies.  If  there  had  been  words  purporting  to 
assign  future  property  whwever  it  was,  I  should 
doubt  very  much  whether  any  power  to  seize 
would  have  been  necessary  to  be  given ;  and  when 
I  say  I  should  doubt  it,  I  say  so  upon  the 
authority  of  pusage  in  the  jaogment  of  Lord 
Ohelmsford  in  Molr^  v.  Marihall  (at  page  216 
of  10  K.  of  li.  Gas.),  whiofa  seems  to  snow  that 
where  there  is  an  assignment  of  future  property, 
□o  other  power  to  seize  being  expressly  given,  it 
foUowB,  as  a  consequence  from  the  assignment, 
that  the  grantee  of  the  power  has  a  right  to  enter 
and  seize,  and  when  he  does  enter  UM  seize  there 
is  a  dedaratio  pracedem  and  a  novu^  actm  iatm-- 
vmiffm  sufficient  to  give  htm  a  right  to  the  pro- 
perty. However,  I  express  no  Voided  opinion 
upon  that  point ;  it  may  be  that  when  such  a  case 
as  the  present  hns  to  be  considered,  it  will  be 
found  that  it  is  not  governed  by  Holroyd  v. 
Marahall  {uhi  su^).),  but  that  it  is  rather  governed 
by  the  opinioDB  indicated  in  the  case  of  Belding  v. 
lieid  {ubi  ev.Jp.).  But,  upon  the  ground  that  I 
cannot  see  here  any  assignment  cIL  fhture  property, 
nor  any  assignment  of  property  "elsewhere  than 
on  the  plaintiff's  premises,  it  seems  to  me  that  the 
plaintiff  is  entitled  to  judgment  for  the  value  of 
the  property  seized,  as  found  by  the  jury,  and 
that  this  rule  should  accordiugly  be  made  ahsolate 
to  enter  the  verdict  for  him  fbr  that  amount,  and 
in  this  jud^ent  my  brother  Amphlott,  as  I  have 
before-mentioned,  lully  concurs. 

HuDDLEsTOX,  B. — 1  agree  with  my  learned 
brethren,  that  this  verdicD,  which  was  entered  for 
the  defendant,  sboald  bo  set  aside,  and  a  verdict 
entered  for  the  plaintiff.  The  plaintiff  brings  this 
action  against  the  defendant  for  seizing  his  horses, 
and  the  defendant  sa>'S,  "]  was  authorised  to  seize 
them  under  a  bill  of  sale  which  contains  certain 
words.  Those  words,  T  think,  do  give  the  defendant 
power  to  seize  any  goods  in  existence  at  the  date  of 
the  deed,  wherever  the^  may  be ;  bat  they  only  give 
him  the  power  to  soize  future  acquired  goods 
which  are  in  and  upon  tbe  house  and  premises  of 
the  plaintiff  at  Halstead  or  elsewhere,  that  is  to 
say,  only  when  they  are  io  and  npon  thepUuntifrs 
house  and  premises.  That  seems  to  be  the  reason- 
able construction  of  tbe  whole  of  the  words  of 
this  bill  of  sale  as  pointed  out  by  my  brother 
Bramwell.  I  thiok  also  that  the  verdict  must  be 
entered  for  30£.,  that  the  defendant  cannot  be 
allowed  to  set  off  the  difference  between  the 
sum  actually  lent  and  the  money  paid  under 
the  bill  of  sale,  and  that  the  true  measure  of 
damages  is  the  value  of  the  property  seized.  Mr. 
Murphy  has  nrged  that  he  is  entitled  to  some 
sum  for  special  damages,  and  that  there  is  a  dis- 
tinction to  be  drawn  between  actions  of  tort  and 
actions  of  contract.   I  agree  with  him  there.  lb 
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is  pointed  oat  in  a  irorlc  ot  great  antboritj  on  Una 
aaqject,  that  there  may  be  actions  of  tort  with  re* 
ference  to  injuries  to  property,  persona,  or  character; 
and  that,  where  the  action  is  with  reference  to 
injories  to  property  when  accompanied  by  ca*tun 
oironniBtancea  of  aggravation  oaJoulated  to  inflict 
^eat  injury  npon  a  man's  character  and  reputa- 
tion, and  especially  when  they  take  place  under 
a  &uicied  right,  they  are  only  to  be  Tisited  with 
danu^es  proportioned  to  the  actual  peooniary  loss 
sustaii^.  Mr.  Hurphy  says :  "  Here  is  a  pecu- 
niarr  loss  stutoined  which  I  have  a  right  to  claim 
in  tne  way  oE  special  damage."  I  rather  think 
that  (hsre  wa  mnst  look  to  see  whether  that  is 
not  of  too  remote  a  nature  to  be  allowed.  There 
ia  a  case  npon  this  subject  referred  to  in  Mayne 
on  Damages  (2ad  edit.,  by  Lumley  Smith),  at 
page  309,  which  is  almost  applicable  to  this, 
where  it  ia  said :  "  Special  damagls  resulting  from 
the  imme^ate  loss  or  iiyory  may  also  be  allowed 
for  if  not  of  too  remote  a  nature.  In  an  action 
for  injury  to  the  plaintiff's  horse  by  a  collision,  it 
was  held  that  he  might  reoorer  the  keep  of  the 
horse  at  the  farrier's  while  it  was  being  cured, 
the  farrier's  bill,  and  the  difEerence  between  the 
value  the  horse  before  and  after  the  accident. 
Bat  he  could  not  recover  the  hire  of  another  horse 
which  the  plaintiff  had  been  obliged  to  have  while 
his  own  was  laid  up/'  and  iha  learned  aathor 
refers  to  the  case  of  Sughea  t.  QwfliUm  (8  0.  &  P. 
703).  Tbaii  seems  to  be  almost  uialagons  to  the 
present  case.  I  think*  there(in«»  that  the  snm 
pud  fbr  the  hire  of  the  horse  was  too  remote  to  be 
recovered  in  the  shape  of  spedal  damage,  and  that 
tibe  verdict  oaght  to  be  entered  for  the  amonn^  as 
found  b^  the  jnry,  of  the  value  of  the  horses  Uiat 
were  seized,  namely,  301. 

Biule  ahtolute,  to  enter  the  verdict  for  the 
plaintiff  for  301.,  wi(A  eosU, 

Solicitor  for  plaintiff,  Dot/le,  agent  for  Jonea, 
Cdohester. 

Sdioitors  for  the  defendant,  Sharpat  Parkm, 
JPriidMrd,  and  SharjpA, 


oou&T  or  BunmuncT. 

Monday,  AugitH  7. 
(Befbre  the  CHiEr  Judge.) 
Ex  parte  Galdbcoit;  Be  IIapceback.  (a) 
BUI     tale — CtmndwaHon  for — Past  debt — Com- 
pomtdmg  a  felony — Aci  of  bankrupiey—A^udi' 

In  Jon.  1875,  A.  gaoe  io  B.  a  hlU  of  sale  over  aU 
hit  property  ae  aeeurUy  for  a  poet  debt  of  lOOZ., 
and  aUo  for  a  wm  of  100!.  then  advanced  by 
B.  to  enable  A.  io  meet  a  &iU  to  which  he  had 
forged  B*»  name. 

In  f  e&.  1875,  B.  tooTe  poteesnon  tinder  hid  hUl  of 
tale,  and  eold  the  property.  In  the  follotoing 
March  A.  waa  adjvmcated  a  baa^erupt,  tite  dlleged 
act  of  hankrvptey  being  the  giving  of  the  bm  of 
soZe. 

"Seld,  on  apptaX,  that  the  bill  of  taU,  being  given  in 
eontideration  of  a  past  debt,  and  with  the  in- 
tention of  eompouruLvng  a  felony,  vtan  vUerly 
void,  ana  an  a^  of  hoMkrupUsy. 

This  was  an  appeal  from  the  decision  of  the  Judge 

(«)  Barorttdbr  A,  A.  Dobia,  "Smi^  BuiMw«(>LMr. 
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of  the  County  Court  oC  Hampshire,  holden  at 
Sonthampton. 

Prior  to  Jim.  1875,  James  Mapleback,  a  farmer, 
of  BramBhill,  in  the  county  of  Southampton,  was 
indebted  to  Henry  Butt,  a  farmer,  of  Caversbam. 
Ozon,  in  the  sum  oE  1001.  for  mon^  lent  and 
goods  supplied  to  him  during  the  years  1873  and 

On  the  16th  Jan.  1875,  Henry  Batt  received  the 
following  letter  from  James  Mapleback  : 

I  wsnted  to  have  seen  7011  aoaia  to>daj,  but  ooald  not 
find  70a.  Z  bavB  phoed  vajml  a&tirelj  in  joor  powsr 
to  nt  in«  sent  to  prison,  bat  I  hope  for  the  sake  of  my 
wife  and  family  jou  will  not  do  it  for  it  will  rain  them 
for  life  M  wmI  ai  me.  Ton  know  I  am  draadlnlty 
worried  for  money.  I  owed  1001.  at  tiis  bsak  and  th» 
wanted  teonrity  and  I  pat  yone  name  to  a  bOl  win 
mine  ;  tbe  bill  was  dae  thla  week  and  I  oannot  meet  it 
and  the  manager  is  tpnag  to  write  to  yon  about  it  to- 
night. Bat  pray  don't  let  him  know  bat  what  yon 
tiiped  the  bill  or  tbn  will  transport  bm  and  then  what 
wul  beocMoe  of  my  hmily  P  I  know  it  was  a  very  wrong 
thing  of  me  to  do  bnt  I  did  not  know  what  to  do.  .  .  . 
If  yoa  win  do  thii  for  me  I  shall  never  know  bow  to 
make  amaads  to  ym.  If  yon  will  piv  the  money  I  will 
give  yoaaUU  cc  ails  on  aU  I  bavs  got  for  whMlowa 
yon,  .  .  , 

On  the  20th  Jan.  1876,  a  meeting  to(&  place 
between  H.  Butt  and  M^ilebaok  at  the  omoe  of 
Butt's  solicitor,  with  reforenoe  to  tiiis  letter,  and 
it  was  then  arranged  that  Ib^lebock  should  give 
a  bill  of  sale  ovot  aX\  his  pn^terty  to  secure  the 
1001.  previously  due,  and  1001^  then  to  be  advanced 
by  H.  Butt  for  the  purpose  of  meeting  a  bill  for 
1001.  due  to  the  bank,  and  to  which  M^leback 
bad  fon^  H.  Butt's  name,  Maplebaok  assuring 
Batt  that  such  advance  would  enable  him  to  carry 
on  his  business,  and  that  he  would  be  able  to 
repay  him  shortly.  The  bill  of  sale  was  ac- 
cordmgly  ezecntea  on  the  same  day,  and  the  lOOL 
were  thereupon  paid  into  the  bank  to  meet  the 
aforesaid  bill.  The  bill  of  sale  was  duly  regis- 
tered. 

On  the  lOth  Feb.  H.  Batt.  hearing  that  Haplc- 
baok  had  absconded,  took  possession  under  bis 
bill  of  sale,  and  sold  the  property  comprised 
therein,  uid  received  1701.  as  the  net  proceeds  of 
tiie  sale. 

On  the  8th  March  a  bankruptcy  petition  was 
presented  aoainst  Maplebadk,  tbe  alleged  act  of 
tMnkmptoy  being  the  execution  of  the  bill  of  sale, 
and  on  the  15th  March  he  was  abjudicated  a 
bankrupt,  and  J.  Caldeoott  was  ^)pointed  trustee, 
with  a  committee  of  inspeotion. 

In  March  1876,  the  trustee  applied  to  the  court 
for  an  order  declaring  the  bill  of  sale  void,  and 
that  H.  Butt  slmnld  pay  over  to  him  the  proceeds 
of  the  sale,  and  on  the  4th  July  the  Gonnty  Court 
judge  made  an  order  declaring  the  bill  of  salo 
valid,  and  annulled  tbe  previous  adjudicatioD,  and 
directed  the  trustee  to  pay  all  the  costs.  Against 
this  order  the  trustee  appealed. 

Be  Qex,  Q.C.  and  B^lland,  for  the  appellant, 
contended  that  the  bill  of  sale  was  void  as  an  act 
of  bankruptcv,  being  given  in  ooosideraUon  <&  a 
past  debt,  and  also  with  tiie  olgect  of  oompounding 
a  felony.   They  cited : 

WaUtKt  V.  Hariaere,  1  Camp.  45 ; 

Williame  t.  Ba^eUjl,.  Sep.  0  £.  A  I.  Appw  200 ;  U 

Ek  vartt  HOtnUon  Jbini  atoek  Bemk.  14  Ir.  Ch.  Beo. 

(1863)  116 ; 
CoUtnj  V.  Blantem,  2  YTH,  341. 

F,  0,  Crwmpt  for  the  resptmdant)  usoed  amfiii* 
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that  tbe  bill  sale  was  not  givea  in  condonation 
of  a  felony,  but  as  secnrity  partly  for  a  past  debt 
and  partly  for  a  snbBtantial  fresh  advance  given 
with  the  bond  ^de  intention  of  enabling  the  djmtor 
to  carry  on  his  bnainess,  and  without  any  know- 
ledge  of  his  being  in  utterly  insolTent  ciroum- 
Btanoes.  He  referred  to, 

WUUamM  r.  Boyby  (tup.)  ; 

Wallaea  v.  Hardatn  (rap.)  t 

frparte  Kingt  re  Davie;  11  W.  N.  (1876)  2S8. 

Tbe  Ghibf  Judge. — I  alwv^a  consider  it  right 
to  hear  in  an  appeal  case  whatever  may  be  ad- 
dressed to  the  court,  in  inrder  to  see  if  there  be 
anything  in  it  ihat  will  in  any  vi^  jnstiiy  tbe 
appeaL  But  a  case  so  plun  as  this  has  never  been 
presented  to  me.  I  thonght  it  was  the  duty  of 
ereiy  dtizen  of  these  realms  if  a  crime  were  com- 
mitted against  him  to  prosecnte  the  offender. 
That  is  a  primd  facie  doty.   I  thoeght  it  was  un- 
lawfal  for  him  to  sell  that  duty,  or  to  make  any 
bargain  abont  it.   In  this  ease  it  has  been  most 
abnndantly  established  that  that  has  been  done, 
and  1  repeat  that  to  sell  that  duty  is  unlawful  and 
an  offence  against  poblic  policy.    Upon  that 
ground  the  bargain  oere  made  is  one  not  having 
the  slightest  portion  of  validity  in  it,  and  the  biU 
of  sale  upon  that  ground  is  utterly  void.  The 
man  who  committed  the  forgery  wrote  to  the 
person  whom  he  had  made  his  victim,  saying,  "  If 
joa  go  and  pay  this  debt  which  I  have  oonttacted 
m  yom  name  wronfi^illy,  I  will  ^ve  yon  secnrity 
for  it.'*  A  more  Tidons  transaction  can  scarcely 
be  suggested.    The  respondent,  I  dare  say  very 
good  natnredly,  paid  the  lOOZ.  to  the  auditor. 
If  he  had  not  paid  it  a  prosecution  might  have 
taken  place,  or  it  might  not,  bnt  the  crime  had 
been  committed.   The  duty  to  prosecute  fell  upon 
tbe  respondent.    He  neglected  that  doty,  and 
advanced  lOOZ.  to  the  bankrapt,  that  is  to  say,  he 
paid  a  debt  of  the  bankrupt,  but  making  him  no 
advance  that  could  be  called  an  eqaivalent,  nothing 
that  enabled  him  to  carry  on  his  basiness.  but 
what  he  paid  was  a  debt  previously  contracted  by 
tibe  debtor  as  well  as  his  own  debt  which  had  also 
been  previonsl;^  contracted,  and  then  he  took  this 
bill  of  sale,  which,  as  an  instrument,  was  utterly 
invalid  from  its  banning.    If  that  were  not 
oiODgh  to  dispose  of  tiie  case,  it  was  a  clear  act  <^ 
bankruptcy,  becanae  witbont  any  reason,  except  to 
avoid  the  conaeqnenoea  at  his  own  act,  the  debtor 
agreed  to  give  a  bill  of  sale  comprising  the  whole 
of  his  estate  and  effects  in  order  to  satisfy  a  pre- 
vioosly  existing  debt.    Anything  more  plainly 
fraudulent  accOTding  to  the  Statute  of  Elizabeth 
or acoordingto  the  Bankruptcy  Statute  cannot  be 
conceived.  How  the  conclusion  of  the  court  below 
was  arrived  at  I  am  at  a  loss  to  guess,  unless  it 
were  anggested  with  success  before  the  judge  of 
the  County  Conrt  that  the  respondent  did  not 
know  tbe  consequences  of  the  offence  that  had 
been  committed,  and  had  no  intention  to  screen 
the  debtor  from  the  prosecution  that  might  have 
taken  place.    Bnt  it  is  as  much  an  offence  against 
the  ptolicy  of  the  law  aa  it  is  opposed  to  the  plain 
practice  of  the  court ;  and  altnon^b  the  evidence 
IwfMV  the  County  Conrt  jndge  might  have  been 
inmiBcient  to  prove  that  an  act  of  bankraptc^  had 
been  committed,  at  least  the  bankruptcy  existed. 
The  formalities  prescribed  by  the  rales  most  have 
been  gone  throagh.  A  sealed  copy  of  the  petition 
mast  nare  been  served ;  and  tlwn  it  would  have 


been  for  the  creditors  to  pursue  the  proper  remedy. 
Bnt  that  an  adjudication  of  bankmptoy  arrived  at 
under  the  circumstances  should  be  annulled  is 
directly  at  variance  with  the  usual  coarse  of  pro- 
ceedings in  bankruptcy.  That  the  court  has 
power  to  annul  no  one  can  question,  bnt  even  if 
the  first  ground  had  not  been  sufficient  to  sastain 
the  adjudication  the  ordinary  law  and  practice  in 
bankmptcy  shows  beyond  alt  (jnestion  that  the 
adjadication  was  right.  I  consider  the  decision 
of  the  conrt  below  altogether  wrong.  The  order 
for  the  trustee  to  pay  the  coats  is  also  wrong. 
The  respondent  must  refund  the  money.  The 
order  appealed  against  must  be  discharged,  and  a 
proper  fwder  must  be  snbatitnted  fbr  it.  The 
respondent  must  pay  the  costs  in  the  coart  beloir 
and  of  this  appeaL 

Ordered  aecordiitglg. 

Solicitors  for  the  appellant,  Palmer,  SuUi  and 
Fry,  Agents  for  8.  Cliandler,  Basingstoke. 

Solicitor  for  the  respondent,  J.  Lott,  Agent  for 
H.  W.  S.  BayUyt  Basingstoke. 


Jlondayt  Aug.  7. 
Be  BRXASX.^a) 
The  Bankruptcy  BuUs,  1870,  r.  179~Applteation 

to  eommti— Three  days'  notice  of—Bractiee. 
In  ajmlicaHone  to  eommU  for  eonteau^  of  oomrt 
under  rule  179  of  fAe  Banftrapfey  BtOes,  1870. 
<Ae  ctmty  (Miov^h  it  may,  upon  good  eatue 
sAown,  diapense  with  the  manner  of  eerviee  pre- 
.eaibed  hy  the  rule,  will  in  no  eaae  diepenee 
wUIif  the  three  daye'  notice  which  the  rule  re- 
quires to  he  given  to  Vie  person  sought  to  be  com- 
mitted. 

Tuis  was  an  ex  parte  application  on  behalf  of  the 
receiver  in  the  above  matter  for  leave  to  serve  a 
short  notice  of  motion  under  the  179th  rule  for 
the  next  day. 

Finlay  Kniyhf-,  in  support  of  the  motion,  urged 
the  urgency  of  the  caae,  and  contended  that  the 
court  had  jarisdiotion  to  make  the  order. 

The  Ghiev  Jcdgb. — The  rule  says  that  the 
notice  there  required  shall  be  served  personally 
unless  the  court  shall  "  upon  good  cause  shown 
direct  such  service  to  be  made  "  in  some  other 
manner."  It  says  nothing  about  dispensing  with 
the  time  limited  for  the  service  of  the  notice.  In 
cases  affoctins  the  liberty  of  the  subject  the  conrt 
is  most  careful  to  see  that  all  the  requirements  (tf 
the  rules  have  been  strictly  complied  with.  I 
cannot  therefore  dian^  the  time  fixed  by  this 
role.  It  would  be  agamst  all  principle  if  I  did 


so. 


Motion  refuted  accordingly. 
Solicitors,  Harper,  Broad,  and  Baiteock. 

(ft)  Bepozted  by  A.  A.  Dobia,  Bk>.  VenMnnA-lKW. 
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March  30  and  31,  April  4  and  7. 
(Before  The  Lobd  CiuTrcELLos  (Caibxs),  Lords 
,  CebIiUSfobd,  SiTHEBLET,  0'Ha.gak,  aod  Skl- 
'  bobne). 

Hdwabss  v.  TTabdex  (a). 

05  APrEAi  PBOH  TBB  COTTBT  OT  CnAKCEBY  IS 

Bombay  CivU  Ihmd^AnnvH»—8kitKte  o/LinUta- 
Hon* — IVurtM* — LaekeB~-~Int«ntL 

F.  VHU  a  mamber  of  tha  Bomioy  Civil  FtauL 
WkUs  ha  was  a  member  reaoluiiona  came  into 
operation  copf erring  htnt^a  upon  ike  widowa  of 
eiLch  aamuitania  on  ilia  fund  aa  ahouid  pay  a  ear' 
tain  percentage  on  ilieir  a$mtiUiea.  Shortly 
aflertoarda  he  retired  on  an  annuiiy,  and  a  few 

■  weeks  after  hie  reiirement  the  resolutions  were 
suspended,  and  remained  suspended  tiU  after  his 
death. 

Held  (a^rming  the  judgment  of  the  court  helow), 
that  as  he  had  never  paid  or  tendered  the  per- 
ceniage,  his  widow  could  not  claim  any  benefit 
under  the  resolutions. 

One  of  the  regukUiona  of  the  fund  provitled  that  the 
widow  of  every  member  ahouid  receive  a  penaion 
not  exceeding  8001.  a  year  ;  hoi  if  she  had  private 
property  exceeding  2002.  a  year  herpenaion  ahouid 
oa  redwsed  in  proportion,  ao  ^tai  her  whole  income 
ahouid  not  exceed  5001.  a  year. 

F.  died  in  1834.  In  1843  his  widow  claimed  a 
pension  from  the  fund,  on  the  ground  th<U  licr 
tncome  iiad  fallen  helow  5001.  a  year,  but  was 
refused.  In  1867  lier  representative  filed  a  hill 
against  the  trustees  of  the  fund,  claiming  the 
amount  of  the  pension  from  1843  <iU  daaih  of 
Urs.  F.  in  1863. 

Held  {reversing  the  judgment  of  the  court  helow)  thai 
the  StcUtUe  of  Limdtimona  did  not  apply  to  bar  the 
claim ;  for  though  the  widow  was  not  a  cestui 
que  trust  of  any  specific  sum,  yet  tJie  trustees  held 
the  fund  in  trust  for  aU  the  persona  entitled  to  re- 
oeive  benefit  from  it;  but  thai,  as  the  delanf  in 
aaeertmg  the  dawn  waa  due  to  the  ladtea  of  Mrs. 
F.  and  her  repreaeniattves,  interest  on  Vie  amount 
ekovld  not  he  given. 

This  was  an  appeal  from  a  decree  of  the  Lords 

Justices,  raported  in  30  L.  T.  Bep.  N.  S.  540.  and 

L.  Bop.  9  Cfhon.  495.  reversing  a  decree  of  Bacon, 

V.O. 

The  bill  waa  filed  by  a  Hfr.  Edwards  and  his 
wife  against  the  trustees  of  the  Bombay  Civil 
Fund,  to  enforce  the  payment  of  an  annuity  which 
they  asserted  was  due  to  the  late  mother  of  Hrs. 
Edwards,  who  was  the  widow  of  a  Mr.  Flower,  a 
Bombay  Civil  Servant. 

Mr.  Flower  became  a  member  of  the  fund  in 
1804,  and  in  May  1830  he  retired  upon  an 
annuity.  In  Jan.  18S0  certain  resolntiona,  passed 
at  a  general  meeting  of  subscribers,  known  as 
"Farish's  resi^ntions,"  came  into  force,  to  the 
effect  that  the  widows  of  snoh  annnitante  as 
should  pay  a  percentage  on  th^  annuitiea  should 
be  entitled  to  pensions,  irrespective  of  any  private 
property  tfaey  might  possess.  By  the  onginal  re- 
gulationa  a  widow  was  onl^  entitled  to  such  a 
pension  as  would  make  her  income  up  to  5001.  a 
ear,  and  no  pension  was  to  exceed  300i.  In 
une  1830  "  Farish'a  reaolutions"  were  suspended, 
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and  did  not  come  into  operation  again  till  after- 
the  death  of  Mr.  Flower,  which  occarred  in  1834. 
He  never  made  or  tendered  aay  payment  in 
accordance  with  the  terms  of  the  resolutiona. 

By  his  will  Mr.  Flower  left  to  his  dan^^ter  & 
snm  of  60002.,  and  directed  that  the  income 
should  be  paid  to  her  mother  till  she  came  of  age. 
She  came  of  age  on  15th  Oct.  1842,  aod  there- 
upon Urs.  Flower's  own  income  was  reduced  to 
4221.  2b.  2d.,  and  she  applied  to  the  trustees  of 
the  fund  for  an  annuity  of  771. 17£.  lOd.  to  make  it 
up  to  500Z.  They  refused  her  application,  on  tha 
nnd  that  the  joint  income  of  the  mother  and 
gbter  exceeded  500Z. 
S&s.  Flower  had  prerioasly  apidied  for  a  pen- 
sion  under  the  resolutions.  She  died  on  23rd  Dec 
1863. 

The  plaintiffs,  by  their  hill,  dumod  in  the  first 
place  the  arrears  of  an  annuitv  under  "  Farish'a 
resolutions,"  on  the  ground  tliat  the  snspaiinon 
of  these  resolutions  up  to  the  date  o(  Mr.  Flower's 
death  operated  as  a  waiver  of  the  condition  a^  to 
the  payment  of  the  percentage  on  his  annuity; 
or,  secondly,  the  annuity  of  771.  I7e.  lOd.  from 
15th  Oct  1842  till  Dec.  23rd  1863. 

Bacon,  V.C.,  decided  in  favour  of  the  larger 
claim,  but  his  decision  waa  reversed  by  the  Lords 
Justices,  who  also  held  that  the  relation  of  trustee 
and  cestui  que  trust  did  not  exist  between  the 
trustees  of  the  fond  and  Mrs.  Flower,  and  that 
consequently  the  Statute  of  Limitations  applied, 
and  that  the  plaintiff  could  only  recover  the 
arrears  of  the  annuity  of  771. 17c.  lOd.  from  30th 
July  1861  to  23rd  Dec.  1863,  with  interest  from 
30th  July  1867,  the  date  of  the  filing  of  the  bilL 

This  appeal  was  then  brought  to  the  House  of 
Lords. 

Miller,  Q.C.  and  J.  Beaumont,  appeared  for  the 
appellants. 

Cotton,  Q.C.,  Kekewich,  and  Sornell,  for  the 
respondents. 

A.t  the  conclusion  of  the  arguments  their  Lord- 
ships gave  judgment  as  followa : 

The  LoED  Chascbllor  (Cairns). — My  Lords, 
this  case  has  been  argued  at  very  great  length 
before  your  liordships ;  but  with  regard  to  the 
larger  part  of  the  claim  of  the  appellants,  I  mean 
that  which  depends  upon  these  resolutions  which 
have  been  termed  "Mr.  Farish's  Besolutlons,*' 
tho  case  appears  to  me  really  to  lie  in  a  very  ama& 
compass,  add  to  be  perfectly  free  from  any 
ambiguity  or  donbt.  Tonr  Lordships  iriu 
observe  that  the  seventh  resolntion  provided 
"for  this  advantage"  (that  is  to  eaijr  the 
advanta^  of  payments  to  widows  and  children 
irrespective  of  the  possession  of  property),  "it 
would  only  be  just  that  subscriptions  should  be 
paid  by  members  acce^iting  the  annnity'*  (thi^  is 
to  say  by  members  retiring  from  the  service  and 
coming  home  to  England  upon  an  annuity),  "as 
well  as  by  .those  in  the  service,  in  order  to  their 
securing  the  privilege  in  question  to  their 
families."  Of  conrse  those  only  to  whom  it  was 
an  object  to  stjcure  this  reversionary  interest 
would  pay  the  premium,  those  who  did  not  desire 
it  would  not  subscribe  after  they  took  the 
annuity.  The  resolution  contemplates  that  the 
<^er  which  was  to  be  made  was  one  which  might 
be  accepted  or  might  be  declined.  It  might  suit 
persons  retiring  from  tiaa  service  and  receiving 
their  annuity  to  mako  no  further  payment  ana 
taUse  no  further  interest  in  the /o&dnto.IiTiw)on 
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tlLeir  aDnnity,  and  to  trust  to  their  family  being 
provided  .for  sufficiently  from  some  other  aoorce. 
Or  on  the  other  hand  uie^  might  prefer  to  con- 
tinue to  make  oat  of  their  annuity,  or  in  respect 
•of  it,  these  payments,  in  order  to  secure  the 
reversionary  benefits  for  their  families.  And 
then  your  Lordships  will  observe  the  further 
resdutionB:  "  Tfaat  the  pensions  now  granted  to 
widows  and  cluldren  who  do  nob  possess  prop^ty 
to  the  amount  specified  in  tJie  regidations  be 
henceforth  granted  in  all  cases  to  the  widows  and 
children  of  members  of  the  new  annuity  and 
charitable  funds.  Secondly,  that  to  entitle  a 
znomber  the  benefit  of  the  foregoing  resolution 
in  behalf  of  his  family  after  he  shall  have 
accepted  the  annni^  he  shall  sabsoribe  to  the 
charitable  fund  one  per  cent,  per  annum  on  his 
annuity,  or  one  per  cent  at  the  time  of  acceptance 
upon  the  total  value  of  his  annuity,  as  laid  down 
in  the  tables  furnished  us  by  the  Court  of 
Directors."  Those  being  the  terms  of  Mr. 
Farish's  resolutions,  and  that  being  the  proposal 
which  those  resolutions  made,  I  may,  without 
£oing  in  detail  through  the  minute  history  of 
what  took  place,  remind  your  lordships  that  the 
resolations  were  suspended  with  refgaro  to  any 
operation  until  the  assent  of  the  East  India 
Company  should  be  procured.  That  assent  was 
obtune^  and  was  communicated  to  the  members 
of  this  ftmd  on  5th  Jan.  1830.  Nov  Mr.  Floirer, 
the  husband  of  the  mother  of  the  appellant,  left 
India  for  England  on  furlough  on  27th  Dec.  1829. 
Xieaving  on  furlough,  of  course  he  still  continued 
At  that  time  a  member  of  the  service,  and  a  member 
of  this  fund ;  but  on  1st  Kay  1830,  he  retired  from 
the  service,  and  he  ceased  to  be  a  member  of  this 
fund,  taking  his  annuity,  which  he  was  entitled  to 
under  the  regulations  of  the  fund,  for  the  re- 
mainder of  his  life.  Therefore  his  position  was 
this :  On  the  notification  of  tTan.  5th  1830,  it  may 
be  assumed  that  Mr.  Forish's  resolutions  would 
come  into  operation,  and  if  so,  while  they  were 
in  operation,  on  Ist  May  1830,  Mr.  Flower  retired 
from  the  service.  From  these  resolutions, 
liavinf^  regard  to  the  term  of  thorn  which  I  have 
read,  it  is  of  course  evident  that  something 
was  to  be  done  by  Mr.  Flower  before  it  could 
be  predicated  of  him  that  he  was  anxious 
or  desirous  to  accede  to  the  terms  offered  by  the 
Tesolations.  Up  to  the  time  of  his  retirement 
-from  the  service  nothing  whatever  was  done,  no 
intimation  whatever  was  given  by  him  as  to 
whether  he  would  desire  to  accept  or  not  to  accept 
the  advantages  of  the  resolutions.  On  8th  June 
1830,  after  Sir.  Flower  retired  from  the  service, 
the  resolations  were  again  suspended,  and  on  11th 
Feb.  1834,  the  resolutions  still  continuing  sus- 
pended, Mr.  Flower  died.  Let  us  observe  exactly 
what  was  his  position  at  the  time  of  bis  death. 
Zip  to  his  retirement  from  the  service,  on  Ist 
3Iay,  1830,  he  had  done  nothing  to  indicate  his 
acceptance  of  the  terms  held  out  by  the  resolu- 
tions. From  1st  May  1830,  until  his  death,  it 
appears*  and  it  must  be  assumed,  that  he  did 
nothing  whatever  in  the  way  of  expressing  any 
desire  to  accept  those  proposals.  Suring  that 
time  he  must  be  looked  at  under  one  m  two 
diffei^nt  aspects :  either  he  was  a  parson  assent- 
ing to  the  suspension  of  Mr.  Farish  s  resolutions, 
or  be  was  not.  It  is  quite  true  that  be  was  not  a 
member  of  the  fand,  and  therefore  was  nob  an 
active  party  in  coming  to  a  determination  as  to 
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whether  the  resolutions  should  be  suspended  or 
not ;  but  he  must  be  taken  to  have  assented,  or 
not  to  have  assented  to  that  suspension.  If  he 
assented  he  was  then  just  as  if  he  had  continued 
a  member  of  tho  fund,  and  quoad  him  the  resola- 
tions had  no  operation.  If,  on  the  other  band,  he 
did  not  assent,  if  he  held  the  view  that  those 
resolutions  having  been  in  operation  when  he  re- 
tired from  the  service,  no  snspension  of  them 
oould  afterwards  operate  bo  his  disadvantage,  bat 
that  he  was  entitled  to  proceed  aa  if  quoad  him 
they  never  had  been  suspended  at  aU,  still  his 
duty  and  obligation  was  to  manifest  in  some  way 
that  he  was  a  person  who  desired  to  accept  of  the 
terms  of  the  resolations.  It  was  for  him  to  come 
-  and  tender  the  payments  which  had  to  be  made 
under  them,  it  was  for  him  to  say  that  he  did  not 
assent  to  their  suspension,  but  woold  insist  npoa 
treating  them  as  if  they  still  continued  in  opera- 
tion for  his  benefit.  Bnt  ho  did  nothing,  and  from 
the  first  to  the  last,  from  the  date  of  his  retire- 
ment to  the  date  of  his  death,  it  is  absolutely  im- 
possible for  any  person  to  say  whether  he  desired 
or  did  not  desire  to  come  under  the  offer  made  to 
him  in  the  resolutions.  He  died  without  having 
in  any  way  accepted  the  benefits  or  teken  upon 
himself  the  burden  of  the  terms  contained  in 
those  resolations.  That  is  the  whole  of  the  case 
in  regard  to  Mr.  Farish's  resolations.  How,  or 
by  what  ingenuity  or  argument  it  could  be  con- 
tended, under  these  oiroamstances,  that  imme- 
diately after  Mr.  Flower's  death,  and  still  more, 
twenty  years  after  his  death,  any  persou  repre- 
senting nim  oould  come  forward,  and  then  seek  to 
make  an  electi(m  which  he  never  made,  to  make 
an  election  after  the  event  has  happened,  and 
after  it  is  known  '  what  is  the  exact  amount  of 
benefit  which  will  be  derived,  I  myself  am  entirely 
at  a  loss  to  understand.  And  I  entirely  agree 
with  and  submit  to  your  Lordships,  that  you 
should  agree  with  the  decision  oi  the  Lords 
Justices  in  this  respect.  I  do  not  dwell  upon  the 
apphcation  which  was  made  by  Mrs.  Flower  after 
her  husband's  death  to  have  the  benefit  of  the 
resolations.  Even  supposing  thsdi  she  made  the 
claim  in  the  olearest  way,  it  was  a  claim  which, 
in  my  opinion,  she  was  not  entitled  to  make;  and 
no  ian^oage  in  which  she  made  it,  and  no  lan- 
guage in  which  her  claim  was  spoken  of  in  answer 
to  her  application  oould,  as  it  seems  to  me,  in  any 
way  give  ber  the  ridbt  to  insist  upon  the  benefit 
of  the  resolutioop.  Therefore,  so  f^  as  the  decree 
of  the  Lords  Justices  has  proceeded  upon  the 
footing  of  rofusing  this  larger  claim  made  by  the 
appellants,  I  t^nk  your  Lordships  will  be 
disposed  to  say  that  that  decree  is  entirely 
right.  But  then  arises  another  question.  Mr. 
Flower  left  an  only  daughter  who  is,  as  I 
have  said,  the  appellant  at  your  Lordships' 
bar.  This  daughter  came  of  age  on  15th  Oct. 
I84i2 ;  a  provision  had  been  made  for  her  by 
Mr.  Flower's  will  to  the  extent  of  60001.,  and 
during  her  minority  the  income  of  that  snm  was 
to  be  paid  to  Mrs.  Flower,  she  maintaining  and 
educating  the  daughter.  When  the  daughter 
came  of  age  in  1842,  or  after  she  came  of  age  in 
1843,  Mrs.  Flower  wrote  to  the  trustees  oftlie 
fund  a  letter,  and  stated  to  them  that  by  reason 
of  the  circumstance  that  her  daughter  had  come 
of  age,  and  that  therefore  the  income  of  the  6000Z. 
would  no  longer  be  paid  to  the  mother,  her  in- 
come bad  become  reduced  below  ^001.  bytha|  sum 
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of  Tn.  17«.  10^,  and  she  aalnd  to  be  admitted  an 
annnitant  upon  the  fond  as  a  widow  whose  income 
was  under  5001.,  and  who  was  entitled  to  the  sam. 
necessary  to  make  her  income  up  to  5002.,  that  is 
to  say  that  she  should  have  assigned  to  her  an 
annmtT  of  771. 17s.  lOd.  I  need  not  go  in  detail 
throngh  the  correspondence.  The  trustees  of  the 
fnnd  said  that  a  provision  havinf;  been  made  for 
the  daaghter  by  the  will,  the  property  provided 
for  the  daughter  and  the  property  provided  for 
the  mother  mast  be  looked  at  together  under  the 
regulations  of  the  fond,  and  that  the  income, 
therefore,  of  the  widow  could  not  be  held  to  fall 
below  500Z.  That  has  been  held  by  the  Lords 
Jostioea,  and  it  appears  to  me  rightly  held  (and 
there  is  no  cross  appeal  by  the  trustees  of  the 
fond  against  that  holding)  to  have  been  an  error 
in  pant  of  law  as  resards  the  oonstrootion  of  the 
rules  and  regulations  of  the  fnnd.  The  Lords 
Jnstioes  have  hdd  that  where  the  question  arises 
upon  a  provision  made  for  the  widow  alone,  when 
the  daaghter  does  not  seek  to  oome  upon  the  fund, 
the  property  provided  for  the  daughter  is  not  to 
be  added  to  that  provided  for  the  widow,  and  that 
therefore  the  income  of  the  widow,  so  Air  as  it 
fell  below  5001.,  ought  to  have  been  eked  out  by 
an  annuity  to  bo  allowed  to  her.  I  think  your 
lordships  will  be  of  opinion  that  the  widow  was 
entitled  to  an  allowance  in  that  roapect  from  the 
fund.  But  there  arises  the  qncstion,Hbat  having 
occurred  in  1843,  and  the  widow  Mrs.  Flower 
having  died  in  1863,  aifd  we  being  now  in  the 
year  1876,  for  bow  long  is  tiiis  sopplementary 
annuity  to  bo  paid  to  the  present  appellants  F 
That  raises  the  question  of  the  applioabdity  of  tbe 
Statute  of  Limitations,  and  the  further  qaestiou 
of  whether  the  right  of  the  widow  is  in  the  nature 
of  a  trust  for  her  benefit.  The  Lords  Justices 
hare  held  that  from  tbe  constitution  of  this  fund 
there  is  nothing  in  the  nature  of  a  trust  for  a 
widow  in  the  condition  of  Mrs.  Flower.  As  I 
nnderstand  it,  they  have  held  that  by  tbe  constitu- 
tion of  this  fund  there  was  a  contract  among  the 
members  of  the  fund,  that  is  to  say,  the  members 
of  the  service,  and  that  under  that  contract  pro- 
visions accrued  to  the  benefit  of  the  widows  and 
the  children,  bnt  that  the  widows  and  'children 
themselves  were  not  cestui  que  trusts.  T  bo  under- 
stand the  decision.  That  raises  the  question  of 
the  proper  construction  of  tbe  trust  fund.  The 
persons  who  bold  the  trust  are  undoubtedly 
trustees,  they  ore  so  styled,  and  the  money  is 
clearly  not  their  own :  thc^  are  to  invest  it  and  use 
it  tor  the  purpose  of  the  regulations.  Tbe  holders 
of  Uio  fund  not  being  themselves  entitled  to  the 
ftind,  for  whom  are  they  trustees  P  I  turn  to  the 
regulations  of  the  fund,  and  without  going  throngh 
them  at  len^,  I  find  that  ntader  the  5th  article 
the  4th  section  provides,  "  The  provident  branch 
of  the  fund  shall  be  applicable  to  the  payment  of 
all  demands  arising  from  the  three  first  objects  of 
the  institution."  The  three  first  objects  are, 
first  a  provision  "for  members  obliged  by  ill- 
health  to  leave  India;"  secondly,  "to  provide 
for  such  members  as  by  unavoidable  accident 
or  misfortime  are  compelled  to  renonnce  the 
asTvice;"  and  thirdly,  "to  provide  for  the 
widows  and  children  of  members  dying  without 
having  been  able  to  m^e  an  adequate  pro- 
vision for  their  familiea."  Those  are  the  three  first, 
and  they  ore  all  inpaH  mafmd,  the  provision  for  the 
members  beicg  spoken  of  jnst  in  the  same  way  as 
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the  provision  tor  the  widows.  The  providenc 
branch,  therefore,  is  to  be  applicable  to  the  pay- 
ment of  all  demands  arising  from  these,  the  three 
fint  objects  of  tbe  institution,  aa  likewise  the 
payment  of  all  extra  charges  of  mauagement,  fta, 
and  we  find  "  tbe  widow  of  every  member  of  the  new 
annuity  and  provident  fund  dying  shall  be  entitled 
to  receive  from  the  fund  an  allowance  or  pension 
not  exceeding  3001."  in  the  one  case,  and  according 
to  the  property  which  she  possesses.  I  took  the 
liberty  of  saying,  during  ihe  argument,  that  I 
think  there  is  no  doubt  or  question  that  this  ia 
not  a  document  which  in  any  way  atfects  to  be 
couched  in  legal  phraseology  :  it  ia  a  document  in 
popular  langongo,  laying  down  ihe  roles  for  the 
management  of  this  fond  in  the  hands  of  trustees 
in  wwdi  which  would  be  understood  by  perscma 
unversed  in  law,  and  aocnstomed  to  transact 
ordina^  business;  bat  it  seems  to  me  that  the 
words  I  have  read,  when  presented  to  the  mind  of 
a  lawyer,  have  no  meaning  unless  they  mean  this : 
that  the  trustees  shall  hold  this  trust  fund  for  the 
purpose  of  satisfying — not  only  to  members  oF  the 
fund,  but  to  the  widows  of  members — eveiy  claim 
which,  according  to  the  proper  constniocion  of 
the  rates,  those  persons  are  entitled  to  make  against 
the  fund.  If  that  be  so,  it  appears  to  me  to  bo 
nothing  but  a  declaration  that  the  fond  shall  bo 
held  upon  these  trusts,  and  that  the  persons  to 
whose  benefit  these  trusts  enure  must  be  the 
cestui  qtte  trusts  of  the  fond.  It  i\  ^uite  true  that 
no  wi^ow  can  say  she  is  a  cestui  que  trust  of 
any  specific  sum  ot  money,  of  any  specific  mpee 
of  the  whole  oE  this  fund,  unless  or  until  it  is 
set  apart  to  answer  her  annuity.  But  not- 
withstanding thidi  she  appears  to  me  dearly 
to  be  in  the  position  of  a  cestui  que  Iru^ 
and  entitled  to  say,  according  to  tbe  proper 
construction  of  theso  rules,  "  I  ought  to  have  an 
annuity  provided  for  me;  and  I  stand  as  a  cestui 
quo  trust ,  entitled  to  insist  upon  the  provision  of 
ihat  annuity."  If  that  be  so,  in  1843,  when  Mrs. 
Flower  informed  the  trustees  of  the  fund  that  her 
property  bad  fallen  under  500Z.  a  year,  she  appears 
to  me  to  have  been  entitled  to  have  her  5001.  a  year 
made  np  from  the  fund,  and  to  have  been  certainly 
from  that  time  a  cestui  que  trust  to  that  extent. 
With  regard  to  the  precise  bum  that  she  was 
entitled  to  have  made  §ood,  the  claim  she  made 
was.  as  I  have  said,  a  chum  to  an  additional  annuity 
of  771.  17s.  lOd.  The  Lords  Justiocs,  oonfining 
her  chum  by  the  Statute  of  Limitations,  have  hda 
that  to  be  the  sum,  and  no  oroas>appeal  on  this 

Eoint  has  been  presented  by  the  trustees ;  and  it 
as  very  properly  not  been  presented,  heoause  the 
difference  between  this  sum  and  tbe  sum  to  which 
upon  a  more  rigid  examination  of  her  chdm  she 
might  have  been  held  entitled,  is  obvioUBly  ex- 
tremely minute.  Therefore,  I  th'mk  your  Lord- 
ships will  take  it  that  she  is  entitled  to  this 
annuity  of  77Z.  17s.  lOd.,  and  if  your  Lordships 
concur  with  me  in  saying  that  the  Statute  of 
Limitations  cannot  apply  to  a  claim  of  this  kind, 
she  is  entitled  to  it  from  the  time  her  daughter 
came  of  age,  namelv,  the  15th  Oct.  1842.  Up  to 
that  time  she  herself  has  decided  that  she  bad  no 
claim  against  the  fund  by  reason  of  the  property 
she  was  eigoying.  Bnt  then,  it  is  nid,  it  your 
Lordships  houl  that  yon,  should  also  give  to  those 
who  represent  Urs.  Flower  interess  npui  each 
payment  ot  this  umuity  as  it  became  due;  I 
cannot  take  that  view.  The  Lorc|^^SQ^^u|^rd- 
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ing  to  the  appellant  the  annuity  for  the  time 
not  excladed  bj  their  view  of  the  Statate  of 
limitations,  have  given  intweet  upon  the  anm 
from  the  filing  of  the  bill.  I  caiinot  mjBelf  UBder- 
stand  npoD  what  principle  that  has  proceeded, 
bat  looking  at  the  qnestion  from  tne  b^in- 
ning,  from  the  year  1^3,  it  appears  to  me  that, 
althoDgh  thia  lady  ib  a  ceitvi  <fue  inut  of  the  fund, 
yet  as  no  sum  bad  in  point  m  fact  been  set  apart 
to  answer  her  ammity,  she  cannot  saj  that  any 
part  of  the  tmst  fond  has  been  hers  during  all 
that  Ume,  or  that  it  has  been  bearing  interest,  or 
making  pn^t  tor  her  benefit.  Bho  in  this  respect 
is  quite  as  much  answerable  for  any  delay  that 
has  taken  plaoe  as  the  tnistees  of  the  fond  are. 
Thej  no  doabt  were  under  the  impressioiit  and 
the  pond  fide  impresBion,  that  when  she  made  her 
daam  for  this  small  annuity  she  was  not  entitled 
to  Sttoceedf  uid  they  t<^  her  so.  She  might  have 
brought  the  matter  at  that  time  to  issu^  or  she 
might  have  applied  yearly  for  her  annuity,  and 
then  they  perhaps  might  have  been  in  some 
default  for  not  haring  yearly  pud  it  to  her.  But 
as  it  is,  she  is  not  less  chaTgeable  for  the  delay 
that  hiw  taken  place  than  we  tmstees  are.  In 
mj  opinicm  she  is  not  ezdaded  by  the  Statate  of 
liimitfttions,  bul^  on  the  other  hand,  she  is  clearly 
not  by  contract  or  by  trust,  and  certainly  not  by 
her  conduct,  entitled  to  interest  upon  the  arrears 
oi  the  annnity  from  year  to  year.  In  my  opinion 
■he  18  autitled  to  the  annnity  from  the  data  I  hare 
mentioned  up  to  tiie  time  tS  her  death,  23rd  Dea 
186%  and  to  nothing  mor&  What  I  have  said,  if 
it  is  eoncuRed  in  by  your  Lordships,  will  lead  to 
•a  alteraluHi  in  the  decree  til  the  L(»rds  Justices, 
and  to  awarding  tothe^rpeDanta  larger  sum  than 
abe  bas  reoeired,  or  could  reoave  under  that 
decresL  Something  was  said  at  your  Lordships* 
Bar  with  regard  to  the  costs  of  tne  suit,  and  the 
manner  in  which  they  were  dealt  with  by  the 
Yioe-Chancellor.  He  acceded  to  the  entire  claim 
of  the  appelhuit,  the  larger  clum  under  Hr. 
Fazish's  resolutiona,  and  I  think  he  gave  her  the 
costs  of  the  litigation,  either  out  of  the  fond  or  to 
be  paid  by  the  defendants.  The  Lords  Justices 
dismissed  so  much  of  the  Bill  as  made  a  claim 
under  Hr.  Parish's  resolutions ;  and  it  appears  to 
me  that  now  in  snbstttating,  as  your  iKwdsbips' 
will  do,  what  ought  to  have  been  the  original 
decree  to  be  made  upon  tbe  clnm  of  the  amaOants, 
the  proper  course  to  be  taken  will  be  this :  to 
jotam  that  part  of  tbe  decree  of  the  Lmds  Justices 
wfaiob  dismissed  a  pcntion  of  the  Bill,  bat  to  give 
the  plaintiff  in  the  original  suit  rdUef  upon  the 
Iboting  I  have  menti<mKl,  namdr,  payment  of  the 
aamuty  (rf  771. 17«.  lOd,,  up  to  the  death  of  Urs. 
Flower;  and  in  my  ommon  the  appellants  are 
entitled  (relief  having  oeen  refused  to  them  b^ 
the  Lords  Justices)  to  their  costs  of  the  smt 
originally ;  but,  on  the  other  huid,  the  part  of  the 
BilT  which  is  dismissed  ou^ht,  I  should  submit  to 
your  Lorddiipu,  to  be  dismissed  with  costs.  That 
win  be  the  form  of  tbe  decree  which  I  should  re- 
commend to  your  Loidships  to  make,  reversing  so 
far,  therefore,  tbe  decision     the  Lords  Justices. 

Lord  GHnjiBroBD. — ^My  Lcxrds,  the  |»inoipal 
qaeation  to  be  determmed  is  whether  Urs. 
Viower  bad  b^ore  her  death  become  entitled  to 
lAna  pririlege  of  a  widow  upon  t^e  Bombay  Civil 
Fund,  according  to  the  rules  and  regulations  for 
the  management  of  the  fund  agreed  upon  on  1st 
Sl«y  182^  as  modified  by  the  resolution  of  the 
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general  meeting  of  8th  May  1826.  By  the  original 
rales  and  reenuttions  of  the  fond,  as  established  ia 
1804,  the  widow  of  every  member  of  the  fund  was 
to  be  entitled  daring  widowhood  to  such  annuity 
as,  together  with  any  other  provision  she  might 
have,  would  make  up  her  total  income  to  3001. 
By  the  rales  and  regulations  of  1825  the  subsorip' 
tion  to  the  fund,  which  before  had  been  voluntaiyr 
was  made  obligatonr  on  all  the  Civil  Servants,  who, 
from  1st  ]l£ay  1825,  were  to  contribute  four  per 
cent,  of  then:  salaries  and  emolaments  to  the 
annuity  branch  of  the  fund,  and  one  per  cent,  for 
the  purposes  of  the  provident  branch,  tbe  subsorip- 
tioDS  to  the  latter  fund  being  liaUe  to  be  increased 
acocnding  to  the  demands  of  thst  brauoh  of  the* 
institution.'  By  the  sanie  rules  the  benefit  to  the* 
widow  of  a  member  was  to  be  an  allowance  or  put- 
sion  of  SO(K.  per  annum,  but  with  a  reduction  in 
respect  of  any  property  exoeeding  200L  per  annunk 
she  mi^ht  possess  at  the  death  (rf  her  Imsband,  so 
as  her  moome  should  not  in  ray  case  exceed  5001. 
a  year.  By  subsequent  resolutions  of  a  general 
meeting  on  8th  Hay  1826,  known  as  "  Parish's 
resolutions,"  it  was  reserved  that  the  pension  to- 
widows  not  possessing  property  to  the  amount 
specified  in  the  regumions  should  be  granted  to 
them  without  reference  to  property ;  and  that  to- 
entitle  a  member  to  the  benefit  of  tiie  foregoing 
resolution  after  having  accepted  ra  annuity,  he 
should  subscribe  to  the  tduuitable  fund  (me  per 
cent,  on  bis  annui^.  At  thia  meeting  a  resolution 
was  carried  to  snspsnd  the  opraatiim  of  the  above- 
resolutions,  md  two  others,  until  the  deosion  of 
the  court  dt  directos  should  be  reoeiTed  in  favour 
of  certain  propositions  submitted  to  them.  Th& 
assent  of  the  directors  was  not  received  till  17th 
Sept.  1829,  and  was  not  commanioated  to  the  sub- 
scribers until  a  general  meeting  held  on  5th  Jan. 
1830.  At  this  meeting  it  was  resolved  that  the 
subscriptions  to  tiie  provident  fund  shonld  be 
levied  at  the  rate  of  two  per  cent,  from  Ist  Jan. 
1830;  and  in  June  1830  the  prqwsition  as  to 
admittinic  widows  to  the  full  benefit  of  the  fond 
without  reference  to  property  was  again  suspended. 
Hr.  Flower  had  come  in  as  a  member  of  the  fund 
under  the  rales  and  regulations  of  May  1825.  He 
paid  all  the  subscriptions  required  of  him  till  he- 
left  India  in  December  1829.  He  had  been  offered 
an  annuity  of  100(H.  by  the  secretary  d  the  fund 
bnfon  be  Mb  India.  He  accepted  it  after  he  had 
left,  Mid  ceased  to  be  a  Civil  Servant,  and  became 
an  annaitant  firom  let  May  1830.  He  never  paid, 
or  offered  to  pay,  or  even  expressed  bis  intration 
of  paying,  two  per  cent,  to  the  fund  upon  the  foot- 
ing of  tM  resofntion  of  1st  Jan.  1830,  or  one  per 
cent,  noon  that  of  8th  May  1826.  He  died  in  18!36, 
and  his  widow's  right  to  a  pension  acoraed  from 
that  date.  Under  the  original  rules  of  the  fond, 
Mr.  Flower,  on  leaving  India,  was  not  required 
to  oontiuue  bis  -oontributioDs  to  secure  for  his 
widow  the  benefits  of  the  fond ;  oonsequentlyMrs. 
Flower  was  entitied  at  least  to  a  pension  oS.  3001., 
with  the  deduction  of  any  property  she  possessed 
above  200!.  per  annum.  But  the  appeUants,  as 
her  personal  representatives,  olaim  in  her  right* 
nndi^  Parish's  resolutions,  an  ranaity  of  3001. 
per  annum  absolutely,  without  reference  to  her 
own  property.  It  is  admitted  that  Hr.  Flower, 
after  be  Deoune  an  annuitant,  never  in  ray  way 
expressed  his  intention  to  become  a  subscriber  to 
the  fund ;  but  the  appellant  says  that  it  was  not 
necessary  that  he  shoald  do  so,  for^the  tnydfW 


Edwabm  V,  WABnn. 


178- Vol.  XXXV.,'N.8.] 


THE  LAW  TIMES. 


[Oct,  7,  1878. 


H.  or  L.] 


£dwaxi»  v.  Wabdbv. 


[H.OVL. 


were  boQnd  to  assume  his  assent.  But  surely  it 
canDot  properly  be  takon  for  granted  that  an  Euinai- 
tantwill  as  a  matter  of  coarse  subscribe  to  the  fond. 
ISaay  reasons  mi^ht  be  snggested  for  his  declin- 
ing to  do  so,  which  render  it  necessary  thU  he 
should  in  some  way  signify  his  intention  to 
become  a  subscriber  before  he  can  be  made  one. 
It  was  fiirther  sud  that  Mr.  Flower  had  no  op^ 
portunily  of  paying^  the  increased  subscriptions ; 
ihftt  he  reared  while  Farish's  resolntlons  were 
in  force;  and  that  no  alteFttion  of  them  could 
prejudice  or  affect  his  rights.  There  might  be 
some  doubt  whether  Faiiu's  xesolutions  were  in 
force  until  tbe  assent  of  the  direotors  to  the 
propositions  submitted  to  them  was  commonicated 
to  themeeting  on  5th  Jan.  1830,  bat  Mr.  Flower  be- 
ooming  an  annuitant  on  1st  May  1830,  was  entitled 
to  tbe  benefit  of  them  on  payment  of  Iper  cent,  on 
his  annni^,  under  the  reflations  of  Sth  May 
1826,  and  it  may  be  that  he  oonld  not  afterwards 
■be  deprired  of  that  right  by  the  members  imposing 
upon  the  annuitants  a  payment  of  2  per  cent. 
But  this  is  really  immaterial,  because  he  never 
offerfKl,  and,  as  £ar  aa  appears,  never  intended  to 
pay  evon  the  1  per  cent.  It  can  hardly  be  believed 
that  he  did  not  keep  himself  informed  of  what 
was  going  on  with  regard  to  a  fund  in  which  his 
famuy  was  so  mooh  interested ;  bat  at  the  time  of 
his  deatii  what  had  he  done  to  give  bis  widow  a 
right  to  any  pension  bat  that  to  wbieh  he  had 
mtitled  her  when  he  left  the  serriceP  I  am 
utterly  at  a  loss  to  understand  the  argument  that 
Mrs.^  Flower  might  have  entitled  herself  to  tbe 
pension  claimed  for  her  by  tbe  appellants,  if  she 
nad  not  been  ignorant  of  her  rights.  What  with 
tbe  fullest  knowledge  ooald  sbe  nave  done  to  have 
sained  for  herself  the  pension  which  her  hasbuid 
nad  refused  or  neglected  to  qualify  ber  to  receive  P 
The  learned  conosel  for  the  appellants  referred  to 
the  proceedincs  of  two  meetings  of  28th  Nov. 
1837,  and  3rd  Nov.  1840,  where  it  was  a^eed  that 
widows  who  came  on  the  fund  sabset^oently  to 
let  Jan.  1830,  were  to  be  entitled  to  annuities  upon 
•oertain  terms.  But  npon  what  widows  was  this 
lieoefifc  oonferrsd  P  Expressly  on  l^ose  whose 
liaBbBDdB  the  "  enhanoed  salwoription  "  was  paid. 
"Thia  "  enhaiioad  aubsoription"  oan  only  mean  the 
S  per  cent  whioh  at  the  meeting  of  Sth  Jan. 
1880,  was  to  he  levied  from  that  date,  whioh 
jUMOontH  for  the  privilwe  of  entiding  themselves 
to  annuities  being  confined  to  widows  who  came 
•on  the  fund  afterwards.  So  the  above  privile^, 
when  extended  to  widows  whose  hasbuids  were 
«live  and  in  the  service  on  Ist  Jan.  1890,  by  the 
rales  uid  regulations  of  1840,  is  aocompanied  with 
A  proviso  that  the  enhanced  rate  of  subscription 
had  been  paid  by  the  husb^ds.  Mrs.  Flowers, 
^therefore,  could  not  have  availed  herself  of  the 
benefit  conferred  upon  widows  by  these  rales, 
•even  had  she  not  been  in  ignorance  (as  in 
.  is  alleged  she  was)  of  their  existence.  The 
-pnniBions  not  extending  to  her  claim,  it 
oonld  only,  aooording  to  the  4th  section, 
4>f  the  rules  and  r^nlabODs  of  1840,  be  oonaidered 
under  the  regalationB  which  were  in  foroa  on  30th 
April  1825,  b«ng  the  footing  npon  whioh  the 
Lord  Justices  have  founded  then:  deorea  Bat  al- 
lowing them  to  be  ri^t  as  to  tbe  regulations 
under  whioh  Mrs.  Flower  became  entitled  to  her 
pension,  were  they  correct  in  estimating  its  amount, 
and  in  holding  that  the  Statute  of  LimitationB  ap- 
plied, and  prevented  the  ^ipdlanla  recovering 


more  than  the  arrears  for  six  years  before  the  filing 
of  her  bill  ?  They  were  of  opinion  that  the  claim 
of  Mrs.  Flower  ought  to  be  allowed  only  from  the 
time  of  her  first  application  to  the  fund  on  March 
13th  1843,  and  to  the  extent  stated  by  herself 
upon  the  reduction  of  her  income  to  the  amount 
o£422£.  2t.  2d.,  and  to  this  part  of  the  decree  there 
can  be  no  valid  objection.  Bat  upon  the  question 
as  to  tbe  Sttrtote  of  Limitations,  the  i^ipeUanta 
contend  that  the  nianaf;ers  ot  the  nuid  are 
trustees,  and  therafore  that  ibe  statute  does  not 
appl^.  The  Lords  JosticeB  held  thatthme  wasno 
reubcHi  of  trustee  and  cealui  ous  tnt^  betweai  anj 
person  or  persons  Mid  Mrs.  iTlower  or  her'reine- 
sentative.  They  say,  "  the  managers,  it  is  true, 
are  called  trustees,  but  tbey  are  trustees  (so  far  as 
they  are  trustees  at  all)  for  the  association,  not 
for  persons  having  claims  against  the  properly  of 
the  association."  Ilut,  with  great  respect,  I  can- 
not concur  in  this  view.  The  whole  property  of 
the  fund,  by  the  rules  and  regulations  of  1825,  is 
vested  in  the  committee  of  managers,  as  tmstees. 
Trustees  for  whom  ?  Cloarly  for  those  who  are 
the  objects  of  the  fund.  The  cestui  que  truete  are 
not,  aa  the  Lords  Justices  say,  the  association,  but 
every  person  who  has  acquired  a  right  to  have  a 
certain  portion  of  tbe  fund  appropriated  to  him  or 
her  by  the  trustees.  That  there  has  been  unac- 
countable delay  in  aeserting  the  olaim  canniA  be 
denied,  and  a  question  arises  from  what  time  this 
delay  must  be  talun  to  have  prejudiced  the  right 
to  which  Mrs.  Flower  became  entitled  on  the 
death  of  her  husband.  From  his  death  in  IR34  she 
took  no  step  in  assertion  of  her  daim  till  13th 
March  1843.  If  it  be  said  (as  it  was  in  ax^' 
meat)  that  the  trustees  were  bound  to  take  notioo 
of  her  ripht,  I  cannot  assent  to  this.  It  is  clear 
to  my  mmd  th^  tbe  trustees  are  not  bound  to 
move  until  they  are  pat  in  motion  by  the  pereoa 
claiming  the  benefit  of  tbe  provident  fund.  By 
sect.  4  of  Article  13  of  the  Itules  and  Begnlations 
of  1825,  "in  all  cases  of  application  to  the  fond 
for  aasistanee  to  the  family  of  a  deceased  sob- 
soriber,  an  authenticated  will  of  tbe  deceased,  or,  if 
he  shall  have  died  intestate,  a  full  and  anthentio 
statement  of  any  property  left  hy  him,  and  of  the 
l^fal  olaimante  thereto,  must  be  sobmitted  for  the 
ioformatacai  of  the  managers  and  trasteea.*'  Hour 
was  it  possible  for  tbe  managers  to  assign  dke 
proper  amount  of  annuity  without  obtaining  from 
Nf  rs.  Flower  all  the  requisite  particulars  ?  Aa  she 
bad  not  placed  the  managers  in  a  position  to 
determine  what  her  annuity  ought  to  be,  and  oonld 
not  possibly  have  one  assigned  to  ber  till  she  did 
so,  her  delay  from  her  hasbaad's  death  till  March 
13th  1843,  must  operate  against  her  claim,  as, 
during  that  interv^,  the  managers  oould  not  be 
trustees  for  her  of  an  annuity  which  had  never 
been,  and  oould  not  be,  assigned.  I  think  the 
appellants  are  entitled  to  Mrs.  Flower's  annuity 
from  15th  Oct.  1842,  the  time  of  the  daaghter's 
coming  of  age,  down  to  her  deatb,  and  that  the 
amount  of  that  annnity  ought  to  be  77L  17 1.  lOd. 
I  agree  to  the  disposal  of  the  case  in  the  maouer 
proposed  by  my  udbla  and  learned  friotd. 

Lords  HIthbblet,  O'Bagav,  and  Sewnon  oon- 
carred.  On  the  question  of  interest  tiie  latter  n- 
f erred  to  Taylor  v.  Taylor  (8  Hare,  120),  and  2We 
V.  Broume  (5.  H.  L.  Gas.  555). 

Dsorsa  ameaJsd  from  affirmed  wUh  a  variaiion. 

Solicitor  for  the  appellants,  W.  A.  Day  ;  for  th« 
respondents,  FreAJieUU  and  Tj^Stiam.  T 
Digitized  by  VjOOQIc 
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May  11, 12, 18,  and  19 ;  Jwng  I. 
(Before  tbe  Lobd  Ghakcellob  (Cairns),  Lords 
Hathzhlet  and  Sblboskb.) 

GOODWIH  «.  BOBASTS  AITS  OTEBBS.  (a) 

ON  APPEAL  FBOH  THE  COVBT  OF  BXCHBQUBB.  CHAX- 

BBB  IN  £1IG];.ANI>. 

Foni^  lo<XA — Scrip — Negotiability — Bond  fide 

holder  for  value. 
A  foreign  government,  being  about  to  raise  a  loan 
i»  Englandt  issued,  through  their  agents,  serif  y 
for  tohieh,  as  appeared  on  the  face  of  the  docu- 
ment, the  bearer  toas  to  receive  a  bond  upon  the 
payment  of  the  whole  of  the  instaimemte.  By 
the  wtage  of  merehants  such  scrip  toae  treated  as 
negotiable,  and  transferable  by  msre  delivery. 
Held  {aiming  the  judgment  of  the  Court  below),  that 
the  scrip  could  not  be  distingviehed  from  the  bonds, 
mtd  woe  a  negt^iahU  tmtniment,  trtmiferable  by 
ddumry  to  a  bond  fide  holder  for  value. 
Taja  ma  an  appeal  from  a  jadgmoit  tii  the  Bz- 
chequer  Chamber  (Coekbani»  GJ.,  Mellon  Xituh, 
Brett,  and  Lindley,  JJ.),  reported  in  L.  Bep.  10 
Bx.  337 ;  33  L.  T.  Bep.  N.  S.  272,  affirming  a  judg- 
ment a[  the  Goart  of  Ezoheqner  (Bramwell  and 
Cleasfar,  BB.)  reported  in  L.  Bep.  10  Ex.  76 ;  32 
L.  T.  Rep.  N.  S.  199,  in  favour  of  the  defendants  on 
a  special  case. 

The  plaintiff  had  pnrohased  some  Aastrian  and 
Kassian  scrip  on  the  Stock  Exchange,  in  the  usual 
manner,  through  his  broker,  one  Clayton,  and  had 
kft  it  in  Clayton's  possession. 

Clayton  deposited  it  with  the  defendants  as  secn- 
lity  for  an  advance  made  to  himself,  and  afterwards 
afasoonded.  The  defendants  were  not  aware  that 
Clayton  only  held  the  sorlp,  as  the  pltuntifPs 
broker,  but  took  it  bond  fide  for  value.  All  instal- 
aente  on  the  scrip  were  fully  paid  up. 

The  apedal  case  is  set  ont  at  length  in  the  re- 
port  of  the  case  in  82  L.  T.  Bep.  K.  S.  199,  when 
before  tlie  Conrfe  of  Exchequer.  This  action  was 
bron^t  by  the  plaintiff  to  reoorer  tbe  value  oi  the 
aorip  from  the  defendanta,  who  had  sold  it  to  ra- 
mboroe  tiiemaelves  Ibr  Uirir  advance  to  Clayton. 

Bei^amint  Q.C.  and  AnsHet  for  the  appellant, 
argued  that  the  judgment  of  the  court  below  went 
cm  the  ground  of  mercantile  usage,  which  could 
not  oroate  a  new  class  of  n^^iable  inatraments, 
Aongh  it  might  qnalifv  them :  {Dixon  v.  BovUl,  3 
lEaea.  1.)  The  case  ofOorgier  v.  MienOe  (3  B.  & 
C.,  45^  which  will  be  relied  on  by  the  other  side, 
is  dictinjpisbable,  as  that  was  the  case  of  a  bond, 
while  this  is  an  undertaking  to  give  a  bond ;  see 
also  Crouch  V.  The  Credit  Fonder  (L.  Bep.  8  Q.  B. 
371;  29  L.  T.  Bep.  N.  S.  259).  Bothsohild  was 
the  a^ent  of  both  parties,  and  this  document  is  a 
promise  by  him  to  hand  over  the  bonds  when  he 
baa  obtained  them  from  the  foreign  government ; 
it  is  not  a  contract  to  pay  money.  A  paper  con- 
taining a  promise  to  give  a  negotiable  instrument 
cannot  be  itself  n^tiable ;  see  JPartridge  v.  Bank 
of  England  (9  Q.  B.  396). 

•T.  Brown,  Q.C.  for  the  respondent,  maintained 
that  there  was  no  distinction  between  the  scrip 
andA  bond,  and  the  admitted  negotiability  of  these 
inatnnnants  must  be  reo^gnised  as  part  of  the  law 
menbant;  the  appellant  would  mve  no  olaim 
^■ittrt  Botbsidma  or  the  fordgn  Gtovemment, 
iSej  noold  fmly  recogniBe  the  mpondenta.  He 
dted: 

M  Bijartifl    C.  B.  IQmaa,  Btq.,  BMilitw-sfcgir. 


Re  Agra  and  Matterman'a  Baaik,  L.  Bm.  2  Chan. 

3&1  ; 

lU  Imperial  JDond  Co.  of  XarsetUsSt  L.  Bap.  11  Eq. 

478; 

Miller  v.  Race,  1  Sm.  L.  C.  528 ; 
Licklarrovi  y.  Uaso'i,  1  Sim.  li.  C.  756 ; 
Be  General  Bttatss  Co.,  L.  Bep.  8  Chan.  758. 

0.  S.  Bobarta,  on  the  some  side,  contended  that 
the  scrip  and  the  bonds  were  equally  the  repre- 
sentativea  of  money  advanced.  Scrip  certificates 
were  expresaly  recognised  by  the  Stamp  Act  or 
1870  (33  &  34  Vict.  c.  97,  e.  101) ;  they  are,  in  fact^ 
provisional  bonds,  and  therefore  negotiable  on  Uie 
authority  of  Qorgier  v.  MieviUe  {ubi  sup.).  See- 
also  HeBeltine  v.  Siggers  (1  Ex.  856).  In  the  oases 
referred  to  by  the  appellant  the  instruments  were 
not  on  their  face  assignable ;  but,  as  to  bills  of 
lading,  see  Rodger  v.  Comptoir  d'Escompte  de  Parte 
(L.  Bep.  2.  P.  C.  393 ;  21  L.  T.  Bep.  N.  B.  33).  By 
general  mercantile  usage  scrip  certificates  repre- 
sent money,  and  are  therefore  negotiable.  See 

Breverton's  eote,  Djer  30,  b. ; 

Co.Iitt.2SS,b.; 

St«i7  on  PnHiussoxy  Notes,  C.  IV.,  a.  180 ; , 
A  Itorney- Qeneral  t-  Bomuens,  4  U.  A  W>  171 ; 
TcmmU  v.  Lemis,  1  Bs.jm.  74S ; 
^noik,  1  Salk.  126 ; 
fTalmtiev  r.  Child,  1  Ym.  8m.  Sffi. 

The  coarse  of  trade  baa  been  the  test  in  all  oBseSr 
and  the  law  merobant  can  be  from  time  to  time' 
added  to,  by  the  judidal  adoption  of  mercantile 
usage,  as  has  been  done  in  many  cases  in  iiaa 
oountiT  and  America.  At  any  rate,  the  appelant, . 
who  obtained  the  scrip  in  tnis  wa^,  is  estopped 
from  denying  the  usage  as  against  the  re* 
Bpondents. 
Anstie,  in  reply. 

JuM  UL— Their  Loidahipa  gave  jadgmwt  a»- 
followB: 

The  Lobd  Ohasceuob  (Gairna)  [after  going, 
throngh  the  fitots,  as  set  ont  in  the  special  oaaa, 
his  Lordship  oontinned]. — The  question  ai^ed  in 
the  courts  below  was  the  negotiability  of  a  aorip- 
for  a  foreign  loan;  bat  there  appears  to  me  to  oe 
a  prior  oonsidendiion  as  to  the  appellant's  titte* 
which  woald  alone  be  sufficient  to  dispose  of  hia- 
olaim.  He  bought  in  the  market  certain  scrip, 
whicb,  from  the  form  in  whioh  it  was  prepared, 
virtually  represented  that  the  paper  would  pass 
from  huid  to  hand  by  delivery  only,  so  tbat  any- 
one who  became  bond  fide  tbe  holder  might  chdm 
for  his  own  benefit  the  fulfilment  of  the  tenns 
from  the  foreign  Government.  The  appellant 
might  have  kept  this  scrip  in  his  own  poaseasim, 
and  if  he  bad  done  so  no  question  like  the  present 
oonld  have  arisen.  He  preferred,  however,  to 
phtoe  it  in  tiw  posaessiim  and  under  the  control 
nis  brdEer  or  agent,  and  although  it  ia  stated  thai 
it  remained  in  the  broker's  hanoa  for  dispossi,  or- 
to  be  racfaanged  f or  the  bonds  when  issued,  aa  tin- 
appelant  might  direct,  those  into  whoso  hands 
the  scrip  mighb  come  would  know  nothing  of-  hk 
ti^  nor  of  any  private  instmctiotts  wfaioh  ha 
might  have  given  to  his  agent.  The  sorip  itself 
would  be  a  repmentation  to  anyone  taking  it — a 
representation  to  which  the  appellant  must  be 
taken  to  have  been  a  party — that  if  it  were  taken 
in  good  fhith  and  for  valoe  tbe  person  taking  it 
would  stand  to  all  intents  and  purposes  in  the 
place  of  the  previous  holder.  Let  us  assume  for- 
a  moment  that  the  instrument  was  not  nej 
tiable,  that  no  right  of  action  was  t^aiisferred  py 
delivery,  and  that  no  oUif^^ 
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bolder  in  his  own  name  againsfc  the  foreign 
Gorernment;  still  the  appellAnt  is  in  the  position 
of  a  pereou  who  has  made  a  representation  on  the 
&oe  of  the  scrip  that  it  would  pass  wi^  a  good 
title  to  anyoDe  at  leasD  who  takes  it  in  good  faith 
and  for  value ;  and  of  one  who  has  pat  it  in  the 
power  of  his  agent  to  hand  otat  the  scrip  to  per- 
sons who  hare  been  indoced  to  alter  their  position 
on  the  faith  (rf  the  representations  eo  made.  I 
am  of  opinion  that  on  doctrines  well  established 
by  many  aothonties,  of  which  Pickard  r.  Seara  (6 
A.  &  E.  469)  may  be  taken  as  an  example,  the 
Appellant  cannot  be  allowed  to  defeat  the  title 
which  the  respondents  have  thus  acquired.  I 
most,  however*  add  that  I  hare  no  hesitation  in 
•expresung  my  cononrrraice  in  what  I  understand 
to  have  been  the  ratio  deddendi  in  the  ooarts 
below.  It  was  well  established  by  Oorgier  t.  Mm- 
■vtUe  {vhi  sup),  an  authority  which  has  never  been 
impugned,  and  which  was  not  disputed  at  the 
Bar,  tnat  if  this  action  bad  been  bronriit  for  the 
bonds  of  this  foreign  debt  payable  to  OMrer,  and 
if  there  had  been  evidence  of  the  usage  of  trade 
as  to  the  negotiability  of  snoh  bonds,  similar  to 
the  evidence  in  Oorgier  v.  MieviUe,  or  similar  to 
the  statements  in  the  apeoial  case  now  before  your 
Lordships,  the  neicotiability  of  the  instraments 
•would  D&n  been  established.  It  was  contended 
4ihat  this  scrip  was  at  most  an  undertaking 
to  give  a  bond,  and  not  a  secority  for  money ;  but, 
in  my  opinion,  it  is  impossible  to  maintain  such  a 
distinction.  The  whole  som  of  lOOL  had  been 
actnally  advanced,  the  loan  carried  interest  from 
the  previmu  Ist  Deo.,  notibin^  remahied  to  be 
done  by  the  holder  of  the  sonpj  and  if  any  such 
h<^kler  had  bera  aaked  what  seonri^  be  had  for 
•the  advanoQ  which  he  had  made,  he  woald  nn- 
heritatingly  have  pointed  to  the  scrip.  Under 
dkeae  droumstanoes  I  cannot  regard  ^e  scrip  as 
in  any^  way  difEerent  from  a  bond,  and  as  the  state- 
ment in  the  case  carries  the  onstom  as  to  negoti- 
ability of  scrip  quite  as  high  as  the  evidence  in 
support  of  the  negotiability  of  bonds  in  Oorgier  t. 
MtevtUe,  I  am  clearly  of  opini<»i  that  your  Lord- 
ships  ought  to  hold  that  this  scrip  is  negotiable, 
.and  that  any  person  taking  it  in  good  faith  ob- 
tained a  title  to  it,  indepen^nb  of  that  of  tihe 
|>erson  from  whom  he  took  it  I  need  go  no  further 
into  a  ocmsideration  of  the  authorities  refeired  to  in 
the  Court  of  Exchequer  Chamber,  and  in  the  argu- 
ment! befbre  your  Lordships,  and  I  therefore 
move  yonr  Lordships  that  the  judgment  of  the 
Court  of  Ezdieqner  Chamber  be  affirmed,  and  the 
i^ipeal  dismissed  with  omte. 
Lord  Hathbklet.— I  oononr  in  reoomrnendiii^ 

Sor  Lordships  to  oome  to  the  condnsion  whi^ 
B  been  pointed  out  by  the  noble  and  learned 
Lord  on  the  woolsack.  The  question  is  really  de- 
termined b^  the  consideration  of  three  paragraphs 
in  the  special  case,  and  a  consideration  of  wmt  has 
been  already  held  by  the  courts  of  law  for  more  than 
fifty  years— since  the  deoisioi  in  the  case  of  Qcr- 
mer  MieviUe  {vhi  tup.)— there  having  been  no 
dedsion  to  the  contrary,  I  believe,  from  that  time 
to  the  present.  The  special  case  first  describes 
what  the  scrip  is,  and  then  states  that  it  is  pud 
np,  and  is  thereupon  scrip  which,  upon  its  mere 
production  to  the  Bnssian  Government,  entitles 
the  holder,  without  more,  to  obtain  a  bond  for  the 
specified  sum,  aa  well  as  entitling  him  to  interest 
npon  that  money  which  has  already  been  paid  in 
nepecfe  of  the  scrip.  It  says,  in  poraffraph  7,  that 


"  in  the  month  of  Tehmary  1874  the  plaSntUT  par- 
ohued  and  paid  for  Wdl.  of  the  said  Bussian  scrips 
on  whicih  tne  instolmenla  were  folly  paid-up  m 
advance,  represenUng  the  right  to  reoeive  bonda 
of  the  Bussian  G^emment  to  the  like  amAont, 
and  also  3001.  of  the  said  Hnngarian  scrip,  on 
which  the  instalments  were  fully  paid-up  in  ad- 
vance, representing  the  right  to  receive  Hungarian 
bonds  to  the  like  amount."  Paragraph  8  says, 
"  The  plaintiff  bad  employed  one  Herbert  Clayton, 
a  stockbroker  of  the  London  Stock  Exchange, 
to  purchase  the  scrip  in  question  in  the  said  Stock 
Exchange,  which  he  did  m  the  ordinwy  way.  It 
remained  in  the  hands  of  the  said  Clayton,  as  the 
plaintiff's  broker,  for  disposiU,  or  to  be  enhanged 
for  the  bonds  when  issued,  as  the  plaiotifE  should 
direct,  at  the  time  Clayton  parted  with  it  aa 
hereinafter  mentioned."  And  then  the  9th  pava> 
graph  saysj  **  The  scrip  of  loans  to  foreign  Gorem* 
ments,  entitling  the  bearers  thereof  to  abend  lor 
the  same  amonut  wh«i  issued  by  the  Grovemment^ 
has  been  well  known  to  and  largely  deiUt  in  by 
bankers,  money  dealers,  and  the  members  of  the 
English  and  fweign  stock  exchanges,  and  through 
them  by  members  of  the  public  for  over  fifty 
years" — 'that  represents  the  date  of  the  decision 
m  Oorgier  v.  MieviUe.  "It  is  and  always  haa 
been  the  usage  of  such  bankers,  money  dealers, 
and  stock  exchanges  during  all  that  time  to 
l3uy  and  sell  such  scrip,  and  to  advanoe 
loans  of  money  npon  the  security  of  it,  before 
the  bonds  were  issued,  and  to  pass  the  scrip 
upon  such  dealings  by  mere  delivery  as  a  n^^ti* 
able  instrument  tranueroble  by  dehvery,  and  this 
usage  has  always  been  recognised  b^  toe  foreign 
GrOvemmentB  or  thnr  i^ents  ddivenng  die  bonis 
when  issoed  to  (he  bearers  of  the  scrip."  Now  in 
that  state  of  circumstances,  the  special  case  having 
told  ns  how  these  documents  pass,  we  find  that 
the  plaintiff  himself  is  a  person  who  acquired  his 
title  to  the  scrip  in  qnestion  iu  that  way.  He 
acquired  his  title  by  instructing  a  broker  named 
Clayton  to  go  into  the  market  and  deal  with  the 
Bcnp  in  the  manner  in  which  the  respondents  in 
the  case  before  us  have  themselves  dealt  with  it, 
that  is  to  say,  that  Mr.  Clayton  discharged  his 
duty  towards  the  appellant  by  the  deliveiy  to  him 
(and  with  this  the  appellant  was  satisfied)  of  oer- 
tain  Bnssian  and  Hungarian  scrip  fully  paid  up, 
without  any  inquiry  whatever  as  to  the  preceding 
title,  without  taking  into  otmsideraUiMi  whether 
or  not  tiie  Bussian  Gi;vemment,  or  Hessrs.  Botha- 
child  as  their  i^ents,  conld  be  considered  as  the 
persons  primarily  liMn.  He  was  otmtenfe  to  re- 
odve  in  the  mu^rt  this  document  whidi  would 
entitle  him  to  receive  a  bond  upon  its  mere  pro- 
duction, and  in  like  manner  upon  his  parting^  with 
it  would  entitle  any  holder  to  receive  a  bond  in  the 
same  way  that  he  himself  had  become  entitled  to 
reonve  one.  He  left  that  document  with  his 
broker  for  disposal,  or  to  be  exchanged  for  bonds 
as  he  might  think  fit  to  direct.  The  bn^er 
unhappily  pawned  it  for  a  debt  of  his  own. 
Now  it  IB  also  found  in  the  case  that 
these  instruments  are  taken  as  securities,  and 
pass  from  hand  to  hand  as  such.  Here  is  a 
gentleman  in  possession  of  a  document,  which  on 
the  ftce  of  it  entitles  the  holder  to  receive  anoAer 
document  of  a  different  oharacdier,  a  bond  instead 
M  scrip,  upon  the  mere  presentalaon  of  it  hj  htm 
as  bolder.  Sa  knows  that  if  heplaoes  this  docn- 
ment  in  the  hands  of,  a,^l^«^^^  he 
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ehoald  told  to  dispose  of  it,  would  do  so  by 
simplj  handinfr  over  the  scrip,  aa  it  had  been 
huiaed  to  him  for  his  cKent^  the  appellaat,  when 
the  lattflr  became  entitled  to  it.  The  person  baying 
id  his  broker  would  not  be  erpeoted  to  aak,  and, 
according  to  the  conrse  of  bniinesa  and  dealing  in 
the  market,  wonid  not  necesBaril^r  aek  anv  question 
.  as  to  how  the  scrip  had  been  acqnired,  and  what.the 
title  of  the  preyioos  owner  of  it  had  been.  The  appel- 
lant, therefore,  givea  the  broker  scrip  which  is 
disposed  of  every  dsy  in  the  market,  and  has  for  the 
last  fUly  years  been  disposed  of  every  day  in  the 
market,  npon  the  sole  presentation  of  it  by  the 
holder,  the  seller,  or  the  pledger,  to  the  person  to 
whom  he  wishes  to  tell  or  to  pledge  it,  and  that 
widioat  any  snspicion  being  aronsed  to  suggest 
the  necessity,  or  even  the  propriety,  of  askmg  a 
Biiua;le  question  further.  Can  a  person  who  him- 
selfBoqoired  the  instmrnent  in  tnat  manner,  who 
kncrwB  that  as  loa^  as  he  has  it  safe  in  his  podcet, 
in  his  boi;  or  in  his  desk,  he  oan  nly  vpon  that 
instrameiri;^  bnt  that  u  sotm  as  he  parts  with  it 
the  holder  will,  as  he  did.  become  in  a  position  to 
claim  those  bonds  which  ha  might  himself  have 
claimed  if  he  had  retained  poesessitm  of  the  scrip, 
cam  he,  placing  it  in  the  hands  of  a  brcdcer  with  no 
instractionB  wnateverf  except  to  dispose  of  it  as 
he  may  direect,  can  he,  acoocvding  to  the  prin- 
ciple  of  the  oases  which  were  referred  to  in 
the  coarse  of  the  argam^t  with  reward  to 
Kmited  agency,  recover  the  value  td  the  scrip 
againsta  &o»(2  holder  for  value,  when  on  the 
face  of  it  that  which  constitates,  yon  may  say,  the 
authority  of  the  agent,  namely  the  posBeesion  of 
the  documents,  appears  to  be  sufficient  alone  for 
obtaining  the  bonds  in  question  P  I  agree  with 
noble  and  learned  friend  on  the  woolsack  in 
thinking  that  this  case  might  be  disposed  of  upon 
that  groond  idone.  Bat  ve  are  brbojght  to  the 
BBXOB  otmolnsion  if  we  refiar  to  the  deosioa  in  Ae 
case  of  Qorgiarr.  MiemUef  and  oowdder  how  that 
case  has  been  acted  upon  for  the  last  fifty  years, 
BDOording  to  the  statement  oontfuned  in  tlw  special 
case  itself.  In  the  very  able  aranment  of  Kr. 
Benjamin  it  was  pointed  out  that  there  was  a  dis* 
tiuction  between  that  case  and  the  present ;  bnt 
the  only  difference  is  this :  in  ^lat  case  the  court 
had  to  deal  with  the  bonds  themselves  on  which 
the  Russian  Government  was  bound  to  make  the 
payments ;  in  this  case  we  have  to  deal  with  an 
instrument  which  entitles  the  bearer  to  receive 
those  bonds,  all  the  payments  on  the  scrip  having 
been  made  at  the  time  when  it  was  handed  over. 
Can  there  be  any  rational  distinction  between 
these  two  documents  P  Or,  as  Bramwell,  B.,  pat 
the  goestioii,  if  a  broker  was  aUe  to  go  into  the 
market  with  a  potti(m  of  t^  scrip  in  (me  hand  and 
a  htmd  in  the  other,  and  sell  than  both,  could  you 
hold  that  there  was  a  snbstantial  cae  rational  dis- 
tinction to  be  drawn  between  the  right  <^  a  person 
who  so  acquired  aooording  to  tin  practice  of  the 
Stock  Enuuuura  the  one  £xnunent,  ttoA  the  right 
of  a  person  wno  in  the  same  way  acquired  the 
otiier  r  I  do  not  think  we  need  go  into  the  nice 
distinction  which  Mr.  Benjamin  so  ingeniously 
Idd  before  as  by  tracing  the  gradaid  extension  ^ 
the  doctrine  of  the  uegotiabiBty  of  instruments. 
I.  think  it  would  be  sufficient  to  rest  upon  the  de- 
cision in  the  case  of  Qorgier  r.  MievpXe,  and  to  say 
that  there  is  no  substantial  distinction  in  fact 
between  the  instrument  in  that  case  and  this 
insferament)  which  was  immediately  ezohange- 
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able  for  money,  and  intended  to  be  so,  and, 
farther,  that  no  sufficient  authority  is  given  by 
the  doctrine  of  prinoipaL  and  agent  whioi  wonU 
authorise  your  Ii(Hd8liipB  to  say  that  a  man  who 
gives  his  u^t  full  power,  according  to  the  costom 
of  the  market  in  whidi  he  «nploys  him,  to  dispose 
of  an  instrument  of  that  kind,  by  giving  him  an 
instrument  which,  according  to  the  costom  ot  that 
market,  is  passed  from  beuer  to  bewer,  oan  be 
heard  at  the  same  time  to  say :  "  These  are  secret 
instructions,  known  to  me  and  my  agent  cmly, 
which  limit  his  right  to  that  right  which  alone  I 
say  I  have  conferred  on  him  as  my  agent."  The 
appellant  having  intrusted  this  document  to  the 
agent,  and  the  agent  having  parted  with  it  acKwd- 
ing  to  the  custom  of  the  market,  and  there  bdng  a 
bond  fide  title  on  the  face  of  it,  it  seems  to  me  t^ 
that  title  is  perfectly  good  against  the  appellant. 

Lord  Sbisobhe. — -The  scrip  in  this  case  is  not  one 
of  those  contracts  in  writing  which  have  their 
nature,  incidents,  and  effects  defined  and  regu- 
lated by  English  law,  so  that  a  judge  in  an  Enghsh 
oonrt  is  btnuid,  without  evidence,  to  know  wheUier 
and  how  (if  at  all)  tiiey  are  legally  transferable, 
and  to  reject  anjr  evidence  of  a  oastomary  mode  of 
transf^  if  at  variance  with  the  law.  It  it  not  like 
the  iron  s<nip  which  was  the  subject  of  LordOran- 
worth's  remarks  in  Dixon  v.  BovUl  {uhi  tup.),  noe 
like  the  bond  in  the  case  of  GrowHi  v.  The  Credit 
Fonder  (uhi  The  Court  of  Queen's  Bench, 

in  deciding  that  case,  relied  upon  the  distinction 
between  En^iah  instruments  made  by  an  Eagliah 
company  in  England  and  a  public  debt  oreatra  by 
a  foreign  or  colonial  government,  the  title  to 
portions  of  which  is  by  them  made  to  depend 
on  the  possession  of  bonds  expressed  to  be 
transferable  to  the  bearer  or  holder,  on  which 
there  cannot  pn^>erty  be  s^  to  be  anj 
right  of  action  at  all,  thoagb  the  holder  has  a 
claim  on  a  forei^  government.  The  Buasian 
and  Austrian  sonp  now  before  your  Lcndships 
belongs,  in  my  judgment,  to  the  latter,  and  not  to 
the  former  category,  and  I  know  of  no  rule  or 
principle  of  English  law  which  should  prevent 
aach  instruments  of  title  to  shares  in  foreign 
loons  from  being  transferable  in  this  oountiy 
according  to  any  custom  or  naa^  which  may  be 
shown  to  prevail,  if  consistent  with  what  appears 
on  the  fitoe  of  the  instrument.  Considering  it  to 
be  clear  that  the  engagement,  whatever  may  be  its 
effect,  which  appears  on  the  &ce  of  this  scrip,  is 
that  of  the  foreign  government,  and  not  of  Messrs. 
Bothschild,  I  desire  to  express  my  entire  aOT©e- 
ment  with  what  was  said  by  Lord  Romilly,  H.B., 
in  BmUh  r.  WegueUn  (L.  Bep.  8  Eq.  198),  It  is  in 
my  opinion  a  complete  nusi^iprehenBimi  to  sup- 
pose that  because  a  foreign  government  negotiates 
a  loan  in  a  fiweign  country  it  therebjy  intrnxLuosB 
into  that  truisaction  all  the  peculiarities  of  the  law 
of  the  country  in  which  the  negotiation  is  made. 
The  place  where  the  loon  is  negotiated  does  not, 
in  my  opinion,  in  the  least  degree  affect  the  ques- 
tion of  law.  The  contract  is  the  same,  and  the 
obligatitms  sire  the  same,  whoever  be  the  bond- 
holders. Suppose  a  French  or  Belgian  company, 
residing  in  Fans  or  Brussels,  instruct  their  agents 
in  London  to  subscribe  for  some  of  these  bonds,  is 
the  contract  between  the  Peruvian  Government 
and  a  Belnan  company  to  be  regulated  by  Eng- 
lish law  because  the  contract  is  made  by  their 
agents  in  London,  or  are  the  contracts  to  vary 
aooording  totiie  domidli^^^^l^^i^g^ 
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loan  ?  If  the  French  gororntnent  should  negotiate 
&1oan.  on  certain  8peciQedterms,whether  negotiated 
in  IfOndon,  in  Brnaaela,  or  in  Fftris,  the  same  law 
mnet  regulate  the  whole,  and  that  law  is  the  law 
of  France,  aa  moch  as  if  it  hod  been  expressly 
notified  in  the  articles  that  the  French  law  would  m 
that  by  which  the  contract  mast  be  constraed  and 
gOTemed.  So  if  the  Engli^  Govemment  were  to 
negotiate  a  loan  in  Fans,  or  in  New  York,  the 
Bnglish  law  most  be  applied  to  constrne  and  re- 
gulate the  contract."  The  special  case  apcm  which 
your  Lordships  have  to  decide  is  silent  as  to  the 
hbWB  of  Bnssia  and  of  Anstria  with  respect  to  the 
character  and  negotiability  of  these  instruments. 
Th^  most  be  construed,  as  was  laid  down  by  Lord 
Lyndborsb  in  The  King  0/  Spain  t.  Macluido  (4 
Bnas.  289),  according  to  the  olmona  import  of 
thnr  terma ;  and  the  fipeoial  caae  states,  in  parar 
{graphs  9  ud  10,  that  they  hare  basn  largely  dealt 
in,  according  to  the  os^e  wbiuh,  for  more  than 
fifty  years,  has  generally  prevailed  among  bankers, 
money  dealers,  and  the  members  of  the  English 
and  foreign  stbck  exchanges  with  respect  to  the 
scrip  of  loans  of  foreign  goTemments,  entitling 
the  bearer  thereof  lo  bonds  for  the  Bame  amount 
when  issaed  by  the  Govemment.  This  usage, 
whioh  is  expressly  said  to  have  extended  to  the 
scrip  now  in  question,  and  to  have  been  alwaya 
recognised  by  the  foreign  Governments  delivering 
the  bonds,  when  issued,  to  the  bearer  of  the  scrip, 
has  been  to  deal  with  tjie  scrip,  for  the  purposes 
of  pnrchaae,  sale,  and  loaus  of  money  on  secority, 
as  a  negotiable  instrument  transferable  hj  delivery 
only.  .^Bcording  to  the  opinion  oC  Lord  Tenterdon 
in  Lang  t.  Smyth  \uhi  anp.),  the  proof  of  snob  usage 
is  sufficient  to  justify  the  infSarmuiB  that  sach  in- 
struments are  negotisblein  the  states  by  whioh  they 
are  issued,  so  as  to  render  evidence  of  the  law 
of  those  st^es  unnecessary.  Tindal,  C.  J.,  added  in 
the  same  case  that  the  question,  when  the  effect, 
not  of  the  instrument  transferred,  but  of  the 
transfer  of  that  instrument  in  England,  is  in  dis- 
pute, is  not  so  much  what  is  the  nsage  in  the 
country  from  which  the  instrument  comes,  as  that 
in  the  country  where  it  was  passed.  The  usage 
so  stated  in  the  present  case  appears  to  be 
tlie  legitimate,  natural,  and  intended  consequence, 
unless  there  be  any  low  to  prohihit  it.  of  that  re- 
presentation and  asaignment  which  appears  on  the 
face  of  the  scrip  itself  when  construed  according  to 
the  obvions  import  of  its  termst  It  is,  in  ita 
proper  nature,  a  receipt  or  Toaoher  for  the  senxal 
uutalments,  the  payment  oC  whioh  in  fhU  is  to 
eoditle  the  bearer  to  bonds  for  the  amount  thsrein 
mentioned.  Between  the  person  to  whom  it  vaa 
first  issued  on  the  payment  of  the  first  instal- 
msntk  and  the  Rnsaian  or  Austrian  Govemmonts,. 
there  was  no  other  contract  than  this,  that  in  ex- 
<^anga  for  his  money  he  shouhi  receive  this  docu- 
ment as  an  instrument  intended  to  give  bitde,  not 
to  himself  as  an  original  creditor  of  that  govern- 
ment, nor  to  any  other  person  as  claiming  title 
under  him  by  assignment,  bnt  directly  and  imme- 
diately to  any  one  who  miofat  happen  to  be  thO' 
bearer  when  the  time  for  the  delivery  of  the  bond 
^lonld  arrive.  The  saleable  and  marketable 
quality  of  the  scrip  depended  upon  its  having  this 
pactionlar  nature  and  character,  and  to  have  this 
nature  and  character  it  was  necessary  that  it. 
shonld  be  cKpable  of  passing  from  hand  to  hand  as 
a*  Deniable  instrumenL  That  that  was  the 
intantatm  of  the  Oovenmient  which  issued  it  can- 
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not  adn)it  of  doubt,  and  the  appellant,  whoss- 
title  was  so  aoquiced,  and  every  other  holder,  miut 
be  taken  to  nave  acceded  to  the  reprssentap 
tation  upon  the  face  of  the  document  by 
virtue  of  which  it  did  obtain  general  currency,, 
in  fact,  in  the  English  market,  and  also  in 
markets  of  Earope.  I  should  have  no  difficalGyin 
coming  to  a  conclusion  favourable  to  the  re- 
spondents on  these  grounds ;  but  when  the  bet 
is  added  that  upon  tiie  delivery  of  the  scrip  allc 
the  instalments  necessary  to  give  a  complete 
right  to  the  lOOt.  stock  menti0D«i  on  the  face  of 
the  instrument  had  been  actually  pMd,  the  case 
becomes  more  clear.  Alter  these  payments  ha^ 
besu  made,  and  receipts  for  them  sigaed.  the 
dcrip  was  as  much  a  symbol  of  money  due,  and  aa- 
oapoble  of  passing  onrrent  apon  the  prindide 
explained  in  the  authorities  with  respect  to  bask 
notes,  ntoheqaer  biU^  and  bonds,  as  it  wonld  have 
been  if  a  bond  had  been  aotiully  delivered  in 
exchange  for  it..  It  refwesented,  though  in  a 
different  form,  preoiaely  the  same  amount  of  in* 
debtedness  of  the  foreign  government,  whioh  the 
bond  would  have  done,  ana  I  agree  with  Brara- 
well,  B.,  in  thinking  that  noder  the  circnm- 
scances  there  is  no  substantial  difference  between 
the  present  case  and  Gorgicr  v.  Mievills,  I  Uiere> 
fore  concur  in  thinking  that  the  judgment  of  the 
Court  of  Exchequer  Chamber  ought  to  be  afGrmed 
with  costs. 

Judgment  cfihe  Ctmrt  of  Exchequer  Chamber 
affi.rmed,  and  appeal  diamieted  toUk  cogts. 

Solicitor  for  the  appellant.  J.  B.  BcUtm. 
Solicitors  for  the  respondents,  Triniiers  snd 
GurtiB  Sayward. 
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aaturday,  Aprii  29. 
(Befim  Jasbb  and  IUbllisu,  LJJ.  and  Bab- 

OALUT,  J  JL) 
Ellis  r.  The  Local  Boakd  ot  Bii03a^T.(a) 

SndoBure  Act— Bight  to  dig  grand  from  enatatf 
pit — Lateral  extension  of  pit — Mode  tonrhmf 
gravel  pit — Deatruction  of  surface. 

By  a  private  Act  of  Farliame}^,  paued  in  176i, 
for  the  purpoee  of  esUitiguiehvng  the  rtghi  of 
oommon  over  certain  cormnonahle  lande  in  the 
pajieh  of  Bromley,  U  was  enacted  tluU  it  sAatiU 
he  lawful  for  (he  surveyors  of  highways  of  tko 
^parish  at  all  times  thereafter  to  cnt,  dig,  gather, 
take,  and  carry  aviay  any  quantity  of  gravely  or 
other  materials  for  repairing  roads,  out  of  and 
from  anyvU  or  pits  then  in  the  possession  of  the 
lessee  of  me  lands  svJ^ect  to  the  rights  of  commoa, 
to  he  made  use  of  for  and  towards  the  making, 
laying  out,  or  repairing  any  highway  or  row 
lyi/n^  and  being  toitkin  the  said  parish,  without 
paymg  anything  for  the  same  ;  and  the  surveyors 
were  tJiereoy  required  to  fence  in  the  eaid  pitsy 
andtortjmir  the  solid  fmeae  as  occasion  mould 
requife. 

One  of  tJtepits  me7itioned  in  the  Ad  was  situated  i» 
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afield  cotttadning  vfpwards  of  nine  acree.  This 
field  had  hecome  vested  in  tlte  plaintiff,  who  filed 
a  biU  to  retirain  the  loecd  board,  in  vjhom  the 
potoere  of  the  eurveyora  had  become  vested,  from 
extending  the  area  of  the  pit  in  a  lateral  direc- 
tion,  and  from  digging  gi'ooel  ao  ae  to  injure  the 
eurfaee  of  the  field.  There  was  no  evideno^  aa 
to  the  condition  of  the  pii  at  the  date  of  the  pass- 
ing of  the  Act,  but  it  loae  proved  that  in  1^  the 
•extent  of  the  pit  vjos  one  (uu2  a  half  aa-es,  tlbat 
it  had  been  enlarged  to  two  acres  in  1862,  and 
that  einee  Uiat  time  it  Jiad  been  Jurther  entmyed, 
such  eajargemeni  being  made  by  deetroyiaig  the 
tutfaee  and  digging  out  the  graveL 
Meld  (rev0raing  the  decision  of  Jeaeel,  MJt.),  that 
ibe  Act  govs  power  to  get  tJte  gravel  in  the  ordi- 
nary mode  of  working  a  gravel  pit,  and  thaif  aa 
the  evidence  ahowed  that  thie  gravel  pU  had  bem 
umaUy  pjorked  by  extending  ita  area,  ibe  de- 
fendanls  were  entiUed  to  continue  working  the  pit 
in  {hat  way,  aUhough  the  av/rface  was  thereby 
destroyed. 

Tbis  was  an  appoal  from  a  decifiion  of  the  Master 
of  the  Bolls. 

By  a  private  Act  of  Parliament  passed  in  1 764  ( i 
Geo.  3),  entitled  "An  Ax:t  for  extingaishing  the  rights 
of  common  in,  over,  and  upon  certain  commonable 
lajids  and  grounds  within  the  manor  and  parish 
of  Bromley,  in  the  coanty  of  Kent,"  after  recibing 
that  there  were  within  the  manor  and  parish  m 
Bromlej  ontain  oommonable  lands  and  meadow 
gronnds,  whereon  the  freeholders  and  inhridtanta 
of  the  said  pariah  had  right  of  comnum  and 
pasture  from  the  10th  Oat.  to  the  5th  April  in 
ererjr  year;  that  the  Lord  Bishop  of  Booaester 
was,  in  right  of  his  bishoprii^  lord  of  the  manor, 
and  that  William  Scott  was,  by  virtue  of  a  lease 
granted  by  the  said  bishop,  possessed  of  all  the 
said  commonable  lands  and  meadow  grounds ;  and 
that  the  said  lands  and  gronnds  in  thieu'  then  sitn- 
Ation,  were  incapable  of  improvement,  and  it 
would  bo  advantageous  to  the  said  William  Scott, 
and  to  all  persons  having  right  of  common  or 
■common  of  pastnre  in,  over,  and  upon  the  said 
lands  and  grounds,  if  the  said  right  ot  common 
or  common  oE  pasture  was  extingatshed,  and  a 
proper  recompense  and  satistactiou  was  made  to 
the  said  persona  for  their  right  of  common  or 
-oommou  pasture  thereon ;  it  was  enacted  that 
£nmi  and  after  the  24th  Jane  1764,  all  rights  of 
common  or  oommoai  of  pasture  in,  over,  ana  upon 
'the  BMd  oommonable  luids  and  meadow  grounds, 
should  ceaae,  determine,  and  be  for  ever  extin- 
guished; and  that  tlu  yearly  rent  of  40!.  should 
be  issuing  and  going  out  of  all  the  said  common* 
able  lands  and  meadow  ^^unds,  to  bo  payable 
■And  paid  by  the  said  William  Scott,  and  all  and 
every  other  person  and  persons  who  should  or 
might  be  possessed  thereof,  tu  the  churobwardens 
or  overseers  of  the  poor  of  the  said  parish  of 
3romley  for  the  time  being,  in  lieu  and  satisfaction 
-of,  and  fall  oompensation  for,suoh  rights  of  com- 
jnoQ.  And  the  Act  contained  the  following  enaot- 
ment :  "  That  from  and  after  the  24th  day  of  June 
1764,  it  shall  and  may  be  lawful  to  and  for  the  aur- 
vc^for  or  surveyors  <^  the  faighwiqrs  and  for  the 
■•aid  parish  q£  Bromley  for  uie  time  being,  from 
•time  to  ^e  and  at  all  times  theroaAer,  to  out,  dig, 
gather,  take,  and  cbrry  away,  or  oanse  to  be  cut, 
ong,  ffli^sxedf  taken,  and  carried  away,  any 
4)iuuitity  or  quantitieaof  gravel,  or  other  materials 
tot  repairing  of  roadSf  out  of  and  from  any  pit  or 
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pits  now  in  the  possession  of  the  said  William 
Scott,  and  lying  and  being  within  the  said  parish, 
to  be  made  use  of  by  him  or  them,  or  as  he  or  they 
shall  direct,  for  and  towards  the  making,  laying 
oat,  or  repairing  any  highways  or  road  lying  and 
being  within  the  aaid  parish,  withont  paying  any- 
thing for  the  some;  and  such  surveyor  or  sur- 
veyors is  and  are  hereby  required  effectually  to 
fence  in  the  said  pits,  and  to  repair  the  said  fences, 
as  oocasion  shall  require,  or  cause  the  same  to  be 
done,  in  such  manner  as  to  prevent  any  mischief 
or  accident  hi^ipening  therein." 

One  of  the  pits  mentioned  in  the  Act  was 
situated  in  a  field  oontaining  upwards  of  nine 
acres,  ood  aJIed  the  Great  Fo^  Heath  Field,  over 
the  whole  of  which  a  stratum  of  gravel  thirty  feet 
thiok  extended. 

By  an  award  made  in  1826  under  the  provisions 
of  the  Bromley  Enclosure  Act  of  1821,  this  field 
and  the  gravel  pit  therein  were  allotted  by  way  of 
exchange  to  one  Wells,  of  whom  the  plambiffs  in 
the  present  suit  were  the  snccessors  in  title. 

The  plaintiffs  filed  their  bill  against  the  Local 
Board  of  Bromley,  in  whom  the  rights  and  duties 
of  sorveyors  of  hi^ways  for  the  parish  of  Bromley 
had  become  vested  under  the  provisions  of  the 
Local  Qovernment  Act  1853,  which  were  adopted 
by  the  p&rish  in  1867. 

The  bill  prayed  that  the  defendants,  their  ser- 
vants, workmen,  and  agents,  might  be  restrained 
from  further  wctending  the  area  of  the  said  gravel 
pit  in  Great  Page  Heath  Field  in  a  lateral  direc- 
tion, and  from  digging,  cutting,  gathering,  taking, 
or  cariying  away  any  gravel  or  other  moterius 
for  repairiog  of  roads  from  or  out  of  the  said  pit 
in  such  manner  as  to  break  up,  destroy,  or  injure 
the  surface  of  any  part  of  the  a^oining  Ituids 
belonging  to  the  plamtifEs. 

There  was  no  evidence  as  to  the  condition  of  the 
gravel  pits  at  the  date  of  the  passing  of  the  Act  of 
1764,  bat  a  comparison  of  the  award  of  1826 
with  the  Ordnance  survey  in  1862  showed  that  the 
area  of  this  pit  had  been  extended  from  la.  2r.  12p. 
in  1826  to  2a.  Or.  9p.  in  1862. 

The  effect  of  the  evidence  as  to  usage  is  suffi- 
ciently stated  in  the  judgments  of  Jessel,  lf.E. 
and  Mellish,  LJ.,  mfra. 

The  cause  came  on  for  hearing  before  the 
Master  of  the  Bolls  on  the  Slat  Feb.,  when,  after 
a  protracted  argument,  his  Lordship,  without 
caUing  for  a  reply,  delivered  the  following  judg- 
ment: This  case  has beenargnedinsnchamanner 
and  by  such  eminent  counsel,  that  I  cannot  help 
saspecbing  that  what  is  very  plain  is  very  diffioul 
to  understand.  Had  it  not  been  for  the  argu- 
ment, I  should  have  ihongbt  it  very  clei^  indeed. 
A  pit  means  a  hole ;  and  when  I  say  so,  I  have 
betore  mo  the  only  general  Act  of  Parliament 
which  had  been  passed  relating  to  supervisors  of 
highways  taking  gravel  or  materials  for  road- 
making  from  gravel  pits.  I  allnde  to  the  Act  of  the 
5  £liz.  c  13,  which  gives  power  to  the  supervisors 
o£  highways  to  get  stone  out  of  open  quarries,  and, 
if  there  are  not  open  qaarriea,  to  dig  for  gravel 
and  other  materials  on  the  lands  next  to  the  high- 
w^s,  not  being  houses,  gordms,  orchards,  or 
meadows.  Then  it  says :  "  lb  shall  not  be 
lawfhl  to  say  saoh  supervisor  or  supervisors 
by  virtue  of  this  Act  to  cause  any  rubtush 
to  be  digged  out  of  any  quarry  or  quarries, 
but  oniy  shall  extend  to  each  rubbish  as  shall 

be  found  there  ready  digged  ^^^j'^A^^'^ 
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owners  of  the  said  quarry  or  quarries,  or  other- 
wise by  his  or  their  licence  and  commandment ; 
(2)  nor  shall  not  exteDd  or  gire  aatfaority  to  any 
snperrisor  or  saperrisors  to  die  or  cause  to  be 
digged  any  grarel,  sand,  or  cinders  in  the  honae, 
gwaen,  orchard,  or  meadow  of  any  person  or 
persons ;  nor  that  it  shall  be  lawful  by  ttiis  Act  to 
any  snc^  snperrisor  or  saperrisorB  to  cause  any 
more  pits  to  be  digged  for  grarel  in  any  Beveral 
and  enclosed  gronnd  than  one  only ;  and  that  t!ie 
same  int  or  lu>le  so  digged  fbr  gnml  as  is  afore- 
said shall  not  in  any  way  be  in  breadtii  or  lengUi 
above  ten  yor^  over  at  the  most ;  (4)  and  that 
erery  snoh  superrisor  a  s  shall  cause  any  snob  pit 
to  be  made  and  digged  for  ^tqI,  sand,  or  cinders 
as  is  aboTe  said,  shall  within  one  month  next  after 
any  snch  digging  or  pit  made,  oaase  the  same  to 
be  filled  and  stopped  up  with  earth,  at  the  oosts 
and  charges  of  the  parishioners."  If  not.  he  shall 
pay  five  marks  to  the  owner.  Here  I  bare  an  Act 
of  Parliament  in  pari  maierid,  and  it  describes  a 
pit  as  being  a  hole.  That  is  my  understanding  o( 
the  word  "pit."  Then  we  have  the  particular 
Act  of  Parliament  in  qnestim  in  the  present  suit, 
which  is  an  Act  of  Parliament  passed  in  1764.  It 
mates  that  the  Bishop  of  Socbester,  in  right  of 
faia  see,  or  as  rector  of  the  parish,  is  entiued  to 
the  manor;  that  in  that  manor  there  is  ala^ 
qnanti^at  Tammaw  land  j  that  one  William  Soolt 
is  lessee  under  the  bishop — nodoabt  be  was  leeseo 
of  the  manor,  although  Iw  is  called  lessee  of  tiie 
lasd; — that  the  freeholders  have  a  right  of  common 
over  the  land  from  October  to  ApriJin  every  year, 
and  that  it  is  veiy  desirable  to  get  rid  of  the  right 
to  common ;  and  it  enacts  that  the  right  of  com- 
mon shall  cease,  and  that  a  rent  ol  401.  a  year 
shall  be  pud  to  the  parishioners  in  compensation 
for  the  loss  of  the  right  of  common,  which  makes 
Hie  whole  a  fee  Bimpte  in  the  bishop,  sabjeot  to 
the  leue  to  Scott.  And  then  it  enacts :  [His 
Lordship  read  the  clause  above  set  out,  giving  the 
surveyors  power  to  get  gravel  from  the  pits,  4c., 
and  continued:]  Now,  as  the  law  then  stood 
under  the  Act  of  Elizabeth  which  I  have  men- 
tioned, this  being  laud  in  noghbourhood  of  a 
road,  the  surveyor  bad  a  right  to  dig  for  gravel. 
It  was  not  an  orohard,  or  a  noose,  or  a  garden,  or 
a  meadow,  and  he  had  a  right  to  dig  for  the 
gravel  subject  to  restrictions  :  he  oould  only 
dig  for  a  monf-h,  and  he  was  to  pay  five  marks 
if  be  did  not  fill  in  the  pit  or  hole  nest 
after  the  expiratian  of  one  month.  That  was 
his  position.  Now  what  the  Act  of  17C4  says  is 
this :  Instead  of  being  limited  to  a  month,  he  is 
to  dig  as  long  as  he  lilras,  that  is,  as  loog  as  the 
gravel  will  last,  and,  inst^d  of  paying  for  it,  be  is 
to  take  it  for  any  period  he  likes  wiwout  Jpaying 
anything  for  it.  Instead  of  being  limited  to 
making  a  bole  ten  yards  across  in  each  way,  be  is 
to  take  it  out  of  any  of  thepits  now  in  the  posses- 
sion of  William  Scott.  That  is  all  Now  I  was 
gravely  asked  to  say  that  this  power  to  take  gravel 
oat  «  Soott's  pits  empowered  tbe  snrreyOTS,  if 
the  gravel  fluled  .in  tite  pit,  because  they  had  dug 
down  to  the  bottom,  to  dig  l^eral^  in  the  neigh- 
bouring land  which  adjoins  it,  and  to  take  gravel 
at  tbeir  will  and  pleasure,  without  any  limit,  from 
the  sides  of  the  pit.  And  they  actoally  say  that 
the  only  possible  limit  u  the  extent  of  the  field, 
which  Imppens  to  be  9^  acres,  or  thereabouts.  All 
I  can  say  is  that,  if  I  understand  language,  there  is 
no  fonndation  for  any  snoh  oontentiMi.  Tba  right 


to  take  gravel  or  other  materials  oat  (tf  a  hole 
means  to  take  it  out  of  a  hole,  and  not  to  make  the 
hole  larger  by  taking  it  OQt  of  the  neighbouring 
land,  so  that,  although  it  may  contain  a  part  of  the 
old  hole,  it  is  a  new  one.  The  Act  emtMwers 
them  to  take  gravel  out  oE  the  hole  then  in  the 
possession  of  William  Scott ;  but  the  hole  they 
navo  formed  was  not  in  his  possession,  bnt  is  an- 
other hole.  It  appeu^  to  me  that  there  is  no 
doubt  and  no  ambiguity  in  the  Act  of  Parliament. 
But  theAotdoesnot  atop  theroiforitgoes  oninthia 
way:  " And  soeh  sorvt^ror  or  VDrveyora  is  aadara 
hereby  required  offectw^^  to  fenoe  in  the  said 
^a  " — to  fence  in  the  pits  in  tiie  possession  ot 
William  Soott.  If  I  pat  a  fence  round  a  hole  at 
the  top  of  it,  when  it  is  fenced  in  the  hole  is  de- 
fined, and  there  is  no  doubt  what  the  extent  of  the 
hole  is.  There  is  no  power  to  take  down  tb^ 
fenoe — which  is  the  theory  of  the  other  side — and 
make  a  new  fenoe ;  it  is  quite  true  that  they  are 
"  to  repair  the  aaid  fmoes  as  occasion  shall  require, 
or  cause  the  same  to  be  done  in  such  manner  aa  to 

trerent  any  misohiof."  What  is  the  mischief? 
t  is  to  prevent  animals  and  people  from  falling 
down  into  the  pit :  that  is  what  the  fencing  is  for. 
It  does  appear  to  me  that  that  requires  tne  sur- 
veyor before  he  diga  anything  to  fence  in  the  pit ; 
he  is  not  to  dig  until  he  has  fenoed  in  "  the  said 
I^nowinthepossessionof  WtlliamSoott.''  Imosfc 
say,  to  me  it  is  remarkably  plain.  Bat  I  have  some- 
times thought  things  very  plain  on  pmnts  ot  oon- 
straction,  and  I  have  found  other  judges  differ 
from  me,  and  it  may  be  so  in  this  case ;  out  I  do 
think  it  phun  beymd  any  oontrover^ias  far  as  I  am 
concerned,  that  the  right  to  dig  gravd  oat  of  a  hole 
in  William  Scott's  possession  does  not  mean  out 
of  any  hole  which  the  people  who  have  a  right  to 
take  gravel  may  choose  to  make,  ^en  I  waa 
asked  to  assume  that  the  sravel'  was  all  worked 
out  of  the  bole  when  the  power  was  given.  I  muafe 
say  that  is  too  absurd.  I  cannot  aasame  anything 
of  the  kind.  No  doubt  there  was  plen^  of  gravel. 
The  stratum  of  gravel  was  thirty  feet  tbiok,  and 
even  now  it  is  not  worked  oat*  although  it  is  not 
so  good  or  so  eaigr  to  work  lower  down,  and  it  mar 
be  more  expensive  to  get  it.  As  I  imdnstawL 
there  are  several  feet  of^ gravel  at  the  lowest  part 
of  the  hole  remaining  unworked,  ud  no  doabfe 
there  was  a  great  deu  there  at  the  time  ot  the 
passing  of  tne  Aot  of  Parliament.  To  my 
astonishment — and  it  is  not  the  least  marvelkMui 
part  of  the  case — there  is  a  prescription  pleaded, 
that  under  the  Prescription  Aot  the  surveyor  of 
highways  has  a  right  to  take  the  gravel  out  of  the 
enurged  hole.  Mr.  Bagshawe  said  that  there  was 
an  ambiguity  in  the  Act  of  Parliament,  and  that, 
therefore,  evidence  of  usage  was  admissible  to 
explmnit.  I  do  not  see  the  amtnguity;  and,  in 
the  second  place,  I  have  no  evidenoe  of  oontem- 
poraneous  asMe.  The  evidence  only  goes  back  to 
lust  btf<ffe  1830 ;  and,  as  I  undwstand  it,  what  haa 
happened  haa  beoa  tide.  The  ownors  of  the  soil 
have  themselves  worked  the  gravel,  and  in  working 
it  have  enlatged  the  hole,  ud  all  that  haa  ever 
been  done  has  been,  as  far  as  I  can  see,  for  the 
surveyors  <^  hi^wan  to  take  some  gravel  oat  of 
this  enlarged  hols.  The  i^ht  to  enlarge  it  inde- 
pendently does  not  seem  to  have  been  olaimed. 
Then  it  is  said  that  the  surveyors  most  bavo 
gravd  to  repair  the  roads.  The  answer  is  that 
they  cannot  have  it  long^  than  it  exists.  The 
owner  may  wwk  oat  all  nia  gusrA  at  onoe  if  he 
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pleases.  It  cAnnot  bo  said  that  it  wilt  last  one 
year,  or  tun  yeai-8,  or  fUtj  yean.  The  snrreyora 
are  limited :  they  c-au  only  onl^  take  what  U  necea- 
sary  for  rt  jininiiit  and  m»tiitaininsthe  itKuLi,  The 
owiiei-'ti  ri;rlit  id  unlimited,  aou  therefore  the 
burwyor'd  ri^bt  may  be  oE  a  Tory  temporary 
choructer,  itud  of  littlo  value.  Then  it  vs  said 
that  they  hare  in  fact  enjoyod  this  right 
vitlioub  di^pllte.  What  does  tbtvt  moan?  IE 
tbtiy  bare  douo  this  without  right,  that  will 
not  give  tbem  n  right  by  prescriptiua.  It  is  uot 
Hti  tiakiiowii  thing  fur  mirTeyors  of  highways  to 
ai't  in  this  way.  X'hey  take  gravol  ffom  commons 
or  Waste  pluses  without  anyuudy  intorfcriug.  Tbe 
whole  right  comes  to  this,  that  they  have  done  it 
without  being  remooatrated  with.  There  was  no 
attempt,  ona  there  could  be  no  attempt,  to  carry 
this  usage  back  to  176k  The  fact  that  they  have 
done  this  for  30  years  dood  not  show  that  tlioy 
Lad  any  couseut  to  do  it  before.  This  is^  not  a 
case  where  usage  from  time  immomortal  is  pre- 
anmed  from  ueage  for  a  period  of  20  or  30 
yeors,  for  this  could  not  be  fiom  time  immemorial. 
As  to  contemporaneous  practice,  there  is  no  evi- 
deuce.  It  appears  that  tbe  theory  of  interpreting 
an  ambiguoua  ducunient  by  contemporaneous 
practice  does  not  apply  when  yon  have  no  evidence 
of  coutemporaneous  practice.  This  practice  may 
have  fexistud  in  1^7  or  1823,  but  I  cannot  help 
observing  that  there  is  no  old  inhabitant  called  to 
carry  tbe  practice  back  further.  As  far  as  I  can 
sec,  the  defendants  have  no  case  whatever,  for  I 
think  their  right  does  not  go  bevond  the  Act  of 
Parliament,  and  the  Act  of  Parliament  i^stricts 
thnr  ri^t  to  the  particular  pit  or  pits  in  posses- 
sion (^William  Scott.  I  have  one  more  observa- 
tion to  make.  Itliaa  been  said  that  this  pit  has 
been  worked  ever  since  1764.  There  is  no  proof 
<^  that.  I  can  seo  from  tbe  Act  of  Farliameut 
that  there  were  several  pits,  I  do  not  know  how 
niany,  in  the  possession  of  William  Scott  at  the 
time  the  Act  passed.  The  words  of  tbe  Act  are, 
"  out  of  or  from  auy  pit  or  pits,"  which  seems  to 
me  to  sbow  that  there  were  more  than  two;  tbe 
word  is  uot  "either,"  but  "any,"  pit  or  pits.  It 
is  known  that  there  were  two,  and  it  looks  as  if 
there  were  more  than  two;  but  I  cannot  tell 
whether  the  other  pit  or  pits  have  not  been  worked, 
and  perhaps  they  did  not  have  recourse  to  this 
pit  until  cornparatively  lately — 30  or  40  or  50 
years  ago.  What  is  the  limit  to  the  clum  hereP 
Inthu  case  it  ib  the  9^  acres  of  which  the  field 
eonsiats.  Bnt  what  is  to  happen  to  the  other  pits  P 
I  have  no  evidence  about  the  boundary  of  the 
other  {Hts  on  the  enclosed  lands.  It  is  uot  suffi- 
cient to  say.  We  can  suggest  a  boundary  for  this 
pit,  because  this  happens  to  be  a  field  of  9^  acres. 
What  do  you  say  to  the  other  pits  ?  Where  are 
your  boundaries  there?  As  1  aaid  before,  the 
case  appears  to  me  pkuu,  therefbre  I  shall  grant  an 
injunction. 

■From  this  decision  tbe  defendants  appealed. 

BagMhawe,  Q.C.  and  Speed,  for  the  appellants. — 
The  words  of  the  Act  empowering  ns  to  take  the 
gravel  are  very  wide  and  do  not  restrict  ns  in  aay 
way,  except  that  we  can  only  use  what  we  take  for 
nuHciog  or  repairing  highways  or  roads  within  the 
pariah.  The  words  are  "  cut,  dig,  pither,  take, 
and  carry  away ;  "  and  they  clearly  authorise  us  to 
take  the  gr&vel  in  a  lateral  direction.  Tbe  evidence 
shows  that  we  aieonly  working  the  pit  in  the  way 
in  which  it  has  been  worked  as  far  bock  as  living 


memory  extends ;  and  WijUerparb  v.  Fennell  (7  H. 
of  Ij.  Cos.  650)  shows  that,  it  there  is  any  ambi- 
guity in  tbe  words  of  the  Act,  evidence  oE  usage  is 
admissible  to  explain  them. 

Daveij,  Q.G.  and  C.  P.  Ilbcrt  for  the  plaintiffs. 
— ^The  defendants  claim  a  right  to  destroy  the  sur- 
face of  our  land,  and  they  must  prove  an  express 
grant  of  such  aright.  In  BhUy.  WUaon  (14  L.  T. 
Eep.  N.  S.  115;  L.  Rep.  1  Ch.  303),  where  a 
conveyance  reserved  to  the  grantor  all  mines 
and  minerals,  it  was  held  that  the  term  "  minerals  '* 
included  freestone,  but  that  the  grantor  had 
liberty  only  to  get  the  freestone  by  underground 
mining,  and  nob  by  working  in  au  open  quarry ; 
and  yet  the  conveyance  reserved  to  the  grantor 
very  fall  liberty  to  "  dig,  bore,  work,  lead,  sad 
carry  away  "  the  minerals ;  and  there  was  evi- 
dence that  the  usage  of  the  country  was  to  woric 
freestone  hj  open  qnarry.  Therefore  that  is  a 
sbrong  case  in  our  tavoor.  In  iVakefield  v.  Tfi£ 
Bake  of  Buectettch,  (23  L,  T.  Eep.  N.S.  102;  L. 
Bep.  4  E.  &  I.  377)  the  House  of  Lords  held  that 
the  lord  of  the  manor  had  power  to  let  down  the 
surface  on  making  compensation ;  but  it  was  only 
because  the  conveyance  there  contained  a  pro- 
vision OS  to  componsatiou  for  destruction  of  the 
surface  that  the  House  of  Lords  held  there 
was  a  right  to  let  down  the  surface.  In 
Hext  V.  GiU  (27  L.  T.  Eep.  291 ;  L.  Eep.  7  Ch. 
699)  Mellisb,  L.  J.,  in  delivering  the  judgment  of 
tbe  court,  said  with  reference  to  Wakajieid  v.  The 
Duke  of  Baedeuch :  "  I  think  that  no  one  can  read 
the  judgment  without  coming  to  the  conclosion 
that,  if  tneprovisioa  as  to  compensation  had  not 
been  there,  the  Hooso  of  Lords,  notwithstanding 
the  strength  of  the  other  words,  would  in  all  pro- 
bability have  come  to  a  different  conclusion."  That 
18  also  strongly  iu  our  favour ;  but  the  words  <A 
the  Act  which  require  the  aurvejrors  "  to  fence  in 
the  said  pita  and  to  repair  the  aaid  fences  as  occa- 
sion shall  require"  conclusively  show  that  it  was 
intended  that  the  area  of  tbe  pits  should  not  be 
enlarged  beyond  their  limits  at  the  time  of  the 
passing  of  the  Act.  [James,  L-J. — ^That  does  not 
seem  so  to  mc,  for  the  words  "as  oocasion  shall 
require  "  may  apply  to  the  fencing  as  well  as  to 
the  repairing  of.  the  fences.] 

F.  atevena,  for  a  defendant  in  the  same  interest 
as  the  appellants,  took  no  part  in  the  argamenfc. 

Without  calling  for  a  reply, 

JA3CB8,  L.J.  said:  With  all  proper  defwwioe  to 
the  opinion  of  the  Ifaster  of  the  Bolls,  I  oonEesB 
I  do  not  agree  with  his  decision.  The  gravd  {nts 
which  are  the  subject  of  this  appeal  are  expressly 
roferred  to  in  the  Act  of  Fu'liament  which  was 
passed  in  1764  for  the  purpose  of  extinguishing 
tbe  right  of  common  over  commonable  lauds  within 
tho  manor  of  Bromley.  When  this  Act  was  passed, 
gravel  had  been  dug  from  parts  of  the  manor  for 
the  repair  of  the  roads  and  for  other  purposes. 
The  terms  of  the  Act  referring  to  these  pits  are  as 
follows :  "  From  and  after  the  24th  day  of  June 
1764,  it  shall  be  lawful  for  the  surveyor  or  sur- 
veyors of  the  highways  of  the  said  parish  of 
Bromley  for  the  time  buing,  from  time  to  time  and 
at  all  times  thereafter,  to  cut,  dig,  gather,  tak^  and 
carry  away  any  quantity  or  quautities  of  gravel  or 
other  materials  for  the  repairing  of  roads  ont  of 
and  from  anv  pit  or  pits  now  in  the  possession  of 
t^e  said  Wilhun  Soott,  and  lying  and  being 
within  the  said  parish,  to  be  made  use  of  by  him 
or  them,  or  as  he  or  tiiey  shall  dir«Q?J  for  And ,  > 
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towards  tbe  making,  laying  oat,  or  repairing  any 
highway  or  road  lying  and  being  withm  the  eaid 
parish,  without  paying  aoything  for  the  same ; 

such  sarveyor  or  surveyors  is  and  are  hereby 
required  effeDbaaUy  to  fenoe  in  the  said  pits  and 
to  repair  the  said  fences  as  occasion  shall  require, 
or  oaiue  the  same  to  be  done  in  Buch  manner  as  to 
prevent  any  mischief  or  aooident  happening 
therein."  That  is,  they  are  to  be  at  liberty  to  get 
oat  of  and  from  any  of  the  pits  grav^  or  other 
materials.  That  really  aeema  to  be  the  true 
meaning  of  the  section  of  the  Act  which  says  that 
they  may  cat,  dig,  gather,  take,  and  carry  away 
gravel.  To  "cat"  implies  something  more  than 
uigging  ont  of  a  hole.  The  Master  of  the  Bolls 
seoma  to  have  been  of  opinion  that  a  pit  must  be 
something  in  the  nature  of  a  hole  in  the  ground 
which  can  be  worked  by  means  of  a  shaft  or  well ; 
-that  they  mast  go  down  by  the  shaft  and  work  out. 
the  gravel,  or  whatever  it  may  be,  by  mining  opera- 
tions. In  my  opinion  it  is  not  working  by  a  shad 
or  well  that  is  intended  to  be  referrea  to  here  hy 
the  word  "  cnt."  If  yon  tarn  the  words  used  into 
Ijatin^Englisb,  the  mea&iojg  of  the  Act  is  plain 
enongh,  and  that  is  that  they  are  to  be  at  liberty 
to  ncavate  gravel  or  other  materials  ont  d  and 
from  an  existing  excavation.  It  is,  of  coarse, 
utterly  impossible  to  take  gravel  from  an  existing 
excavation  without  either  aeepemng  it  or  enlarg- 
ing it  laterally.  I  am  not  aware  of  any  principle  of 
•our  law,  or  of  anything  arising  out  the  natural 
fitness  of  things,  which  would  require  the  gravel 
to  be  taken  from  the  north,  or  south,  or  east,  or 
west  side  of  the  pits,  cr  to  be  taken  vertically 
or  laterally.  '  It  appears  to  me  that  what  was 
intended  by  tbe  Act  of  Parliament  was  that 
the  pits  Bbould  be  worked  or  excavated  in 
the  ordinary  and  reasonable  manner  in  which 
they  had,  at  the  time  the  Act  was  passed, 
been  done.  The  persons  who  have  given  evi- 
dence on  tbe  part  of  the  defendants  have  given 
evidence  showing  that  the  nsnal  mode  of  working 
Ktch  pits  is  by  a  roadway  being  made  into  the  pit, 
for  a  cart  to  go  down  and  gather  ap  and  take  away 
the  gravel.  In  the  ordinary  coarse  of  sach  ofiera- 
tions,  carried  on  for  a  number  of  years,  the  pit  is 
necessarily  either  deepened  or  extended  laterally. 
There  is  nothing,  either  in  the  bill  or  in  the  evi- 
dence, to  show  that  anything  has  been  done  by  the 
defendants  otherwise  than  they  were  entitled  to 
do  according  to  the  ordinary  mode  of  user  of  a 
gravel  pit.  Befcrence  was  made  by  counsel  to 
those  coses  which  show  that,  in  mining  or  exca- 
vating minerals  and  things  of  that  kind,  the  per- 
sons who  do  so  mast  leave  a  support  to  the  sur- 
face. That,  however,  has  application  only  to 
mining  properties,  and  not  to  gravel  pits,  which 
mast  ordiDarily  be  entirely  open  from  the  top  to 
tbebott(nn.  lam,  therefore,  of  opinion  tiiat  the 
defendants  have  done  nothing  but  tiiat  which  they 
irere  authorised  to  do  by  the  Act  of  Parliament. 

Mbllish,  L.J. — I  am  of  the  same  opinion.  It 
Beems  to  me  that  the  whole  question  in  dispnte 
really  turns  upon  this.  What  is  (Jie  meaning  of  the 
words  of  the  Act  which  say  that "  itshall  be  lawful 
for  thesnrveyororsurv^ors  of  thehighways  of  the 
said  parish  of  Bromley  for  the  time  being  from  time 
to  time  and  at  all  times  thereafter,  to  cut,  dig, 
.^ther,  take  and  carry  away  any  quantity  or  quan- 
tities of  gravel  or  other  materials  for  the  repair- 
ing of  roads  out  of  and  from  "  certain  pita  P  Upon 
these  words  the  question  arises.  What  is  the 
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meaning  of  cutting,  digging,  and  taking  away 
gravel  P   My  understanding  of  the  working  of  a 
gravel  pit  is  that  the  gravel  may  be  taken  either 
from  the  bottom  or  from  the  sides  of  Uie'pit. 
Gravel  ti^en  from  the  aides  of  the  pit  is  joat  as 
much  gravel  taken  from  the  pit  as  grav^  taken 
from  Uie  bottom  of  it.   I  think  it  is  impossible  to 
draw  any  distinction  between  the  one  mode  of 
taking  it  and  the  other.   The  Master  of  the  Bolls, 
in  my  opinion,  pat  too  narrow  a  meaning  upon  tbe 
word  "  pit."    What  is  the  natural  and  ordinary 
meaning  of  a  gravel  pit  P   I  take  it  to  be  this, 
that  it  merely  meana  an  excavation  from  which 
gravel  may  be  got.   Whether  the  gravel  is  taken 
from  the  pit  laterally  or  vertical^,  it  is  still  a 
gravel  pit  within  the  meaning  of  the  Act.   It  was 
said  in  the  course  of  the  argument  that  no  express 
power  was  given  by  the  Act  to  take  gravel  from 
the  surface.   But,  even  if  no  express  power  be 
given  to  take  away  the  surface  of  the  soil  under 
whidh  Uie  gravel  is,  yet  it  was  said,  on  the  other 
side,  if  a  right  to  take  that  gravel  is  granted, 
that  is  as  strong  as  a  ^ower  to  take  the  anrfooe, 
and  I  quite  agree  with  that    ]f  the  right 
were  given  to  take  the  gravd  which  was 
in  the  pit,  and  which  extended  absolutely,  as  I 
understand,  np  to  the  top  of  the  ground,  except  in 
so  far  as  it  was  covered  by  a  mere  snHaoa  of 
mould,  it  necessarily  follows  that  the  right  of 
affecting  the  suiface  of  the  soil,  in  so  far  as  neoes- 
sary,  was  also  given.   Then,  with  regard  to  the 
evidence  as  to  the  mode  of  user,  if  it  bad  been 
found  that  in  working  this  gravel  pit  for  a  series 
of  years  after  the  passing  of  the  Aot,  say  up  to  the 
year  1860,  the  gravel  has  always  been  worked 
without  enlarging  the  area  of  the  pit,  but  that  then 
in  and  from  1860,  because  the  roads  in  the  parish 
of  Bromley  had  largely  increased,  and  more  gravel 
was  consequently  required,  the  snrveyoiv  of  the 
parish,  or  the  defendiacts,  bad  begnii  to  enlarge 
the  area,  then  an  argument  might  arise  aa  to 
whether  the  mode  in  which  it  is  now  worked  by 
the  defendants  is  different  from  that  in  whiob  it 
was  worked  in  1764.   That  sort  of  argument,  how- 
ever, is  met  by  the  evidence  whidi  has  been  given 
on  tiie  part  of  the  defendants,  which  certainly  goes 
to  show  tiiat,  so  far  back  as  living  memory  atends, 
the  gravel  of  the  pit  has  always  been  got  in  the 
same  manner  as  it  is  now — namely,  by  digging 
and  by  enlarging  the  area.   That  is  proved  by 
what  ia  called  the  evidence  of  the  oldest  inhabitant. 
If  evidenoe  is  given,  say,  by  a  man  who  says  he  ia 
seventy  years  of  age,  and  that  he  has  always  lived 
in  the  parish,  that  gravel  has  always  within  his 
memory  been  got  from  the  pit  in  the  mode  in 
which  it  has  been  got  eiTtce,  say  the  year  1860,  by 
tbe  defendants,  such  evidence  points  to  the  con- 
clusion ^t  the  mode  in  whidh  the  gravel  baa  baeit 
got  since  1860  is  tbe  same  as  the  mode  in  which 
It  was  got  by  the  owner  previous  to  the  pasainf^  oC 
tbe  Act^  and  afterwards  by  tbe  surveyors.  I  think 
that  the  evidence  shows  th^  the  gravel  pits  waxo 
not  worked  in  any  different  manner  in  1860  from 
that  in  which  they  had  been  worked  at  any  time 

Ereviously,  and  my  opinion  is  that  tlie  defendants 
avo  a  right  to  take  the  gravel  iu  the  ordinary  way, 
even  if  doing  so  does  enlarge  the  area  of  the  pit. 
I  think  the  limit,  and  tbe  only  limit,  is  as  to  the 
means  in  which  gravel  is  ordinarily  got.  For 
instance,  I  do  not  think  they  could,  if  the  gr&vel 
were  exhausted  at  one  part  of  a  pit,  by  tunnelling 
or  mining  go  through  a  hundred  yards  of  earth  to 
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get  to  the  grarel  Trhich  was  knonn  to  bo  nnder  a  1 
different  part  of  the  snrruce.   Aty  opiaton,  there-  | 
fore,  ia  that,  bo  far  as  they  can  get  it,  and  until 
thejF  come  to  the  end  of  the  gravel,  they  may  work 
it  in  the  ordinary  way. 

RvGOALLAY,  J.A. — In  my  opinion  it  has  not  been 
established  lhat  tbe  Bromley  Local  Board  have 
acted  in  excess  of  their  pofrers  which  are  derived 
nnder  the  Act  of  1764.  What  was  the  pnrposo 
for  which  the  power  of  taking  gravel  tVom 
the  pits  was  conferred  P  Not  only  to  enable 
the  sarveyora  of  the  pariah  of  Bromloy  t>o 
repair  the  then  existing  highways  and  roads, 
hat  also  to  make  new  highways  and  roads  in 
the  parish.  Since  the  passing  of  the  Act  the 
roads  and  the  highways  in  and  about  Bromley 
have  been  largely  mcreaaed,  and  now  nmoaut  to 
a  kngth  of  twenty-seven  miles  in  the  aggregate. 
By  tbe  terma  of  the  Act  I  think  it  waa  to  be  a 
perpetnal  right  to  take  the  gravel  for  this  pur- 
pose for  all  tha  time  during  which  the  gravel 
would  last ;  otherwise  the  Act  wonid  have  stated 
to  what  CTtent  it  was  intended  that  the  gravel 
should  be  taken.  The  next  thing  to  consider  ia 
what  ia  tho  effect  of  the  right  conferred  by  the 
Act  of  Parliament.  It  is  tme  that  the  pits  re- 
ferred to  were  situated  on  land  which  was  Lammas 
land,  over  which  there  were  common  rights.  I 
think,  however,  that  the  words  of  the  Act  givins; 
the  power  of  digging  gravel  from  the  pits  which 
were  then  in  existence,  show  that  it  was  intended 
to  confer  the  right  to  take  gravel  auffici^t  for 
the  parpoaes  indicated  by  the  Act,  and  that  this 
appears  by  the  words  "cut"  and  "dig."  These 
words  not  only  give  the  right  to  carry  the  pits 
lower  down,  in  order  to  ^  the  sravel  which 
was  there,  bat  also  to  take  gravel  from  the  pit's 
aide,  and  by  so  catting  tbe  ^vel  at  tha  side  to 
enluge  the  area  of  the  lats.  But,  of  oourse, 
this  was  a  right  which  was  to  be  exercised  in  a 
{Mraper  and  reasonable,  and  not  in  an  oppres- 
sive manner.  There  is  no  suggestion  that  what 
the  defendaats  have  been  doing  has  not  been  done 
in  a  &ir  manner,  aasnming  ot  ooorse  that  they 
have  the  right  to  extend  tbe  area  of  the  pits. 
An  ailment  has  been  raised  apon  tbe  terms  of 
the  clause  in  the  Act  with  reference  to  fencing 
the  pita.  lb  has  been  contendtsd  that  the  provi* 
sion  in  the  Act  requiring  the  aurveyors  to  effec- 
tually fence  in  the  pita  and  repair  the  fenoes  as 
occasion  ahould  reqaire,  in  soch  a  manner  as  to 
prevent  any  mischief  or  accident  happeniog, 
pointed  to  a  fencing  in  of  ^e  pita  as  tbey 
existed  at  the  date  when  the  Ad:  waa  possed; 
that  the  repairs  were  confined  to  the  fences 
which  had  been  put  up  in  the  first  instuice, 
and  that  those  words  therefore  precluded  the  en- 
largement of  thopits.  Bat  Iread  the  words  of  the 
Act  of  Farliament  as  requiring  this  fencing  to  be 
done  as  occasion  should  require,  these  words 
equally  applying  tonew  fencing  to  be  thereafter  put 
up,  as  to  Keeping  in  repair  the  fences  already  exist- 
ing; that  is,  that  tbe  new  fencing  was  to  be  kept 
in  repair  exactly  aa  the  previous  fencing  was. 
It  has  been  suggested,  also,  that  the  construction 
ot  the  words  of  thia  c^use  of  the  Act  for  which 
the  defendants,  the  surveytnv,  contend,  has  the 
c&ct  of  placing  an  unreasonable  burden  upon 
this  small  piece  of  land,  and  that  in  process  of 
time,  if  the  sorve/ors*  contention  were  right, 
three  aoree  out  of  the  nine  acres  of  land  in  re- 
Q>ecb  ot  which  this  question  has  arisen  might  be 
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I  taken  up  for  the  piirpose  of  supplying  gravel  for 
t  the  repair  of  the  roods  in  tha  parish.  Bat  when 
thifi  right  of  taking  gravel  was  conferred  it  maab 
be  borne  in  mind  that  the  [nrtion  of  land  in  which 
the  pit  is  situated  was  not  nine,  but  300  acres  oC 
land.  The  bUl  must,  therefore,  be  dismissed  with' 
costs.  Appeal  eiccordingli/  aUowad. 

Solicitors  '  for  the  appellants,  Stoneham  and 
Legge,  agents  for  Latter  smd  WiUeUt  Bromley. 

Solicitors  for  the  mpondenta,  IIUi»  and  JEDIis^ 
SleveuM. 


SITTINGS  AT  WESTMINSTER. 
3£<mday,  -Uajr  1. 
(Before  Jxssex.,  MJL,  Kblly,  C.B.,  Mklube,  XiJ*.*. 
DBincAn,  J.,  and  Poixock,  B.) 
WHTTBLBr  V.  Tatlob.  (a) 

Copifhold  lands— Contract  of  aale— Title — AdmU- 
aion  of  vendor — DepnaU. 

In  an  affi-MmeiU  for  sale  of  emiain  copyhold  pro- 
pcriy  ihs  vethdora  eontraoted  to  give  such  tuta  aa 
ihey  poaaeaaiA  ai  tha  time  of  tM  agraamant  "  to 
extend  over  taonty  years."  The  vendora  were 
assignees  of  an  wnadmitted  devisee,  and  had  a 
complete  equitable  title,  but  refused  to  get  in  the 
legal  estate  on  the  ground  that  tltey  laere  not 
bound  to  dq  ao  vndei  tha  above  mentioned  con- 
tract.  A  second  term  of  the  a.graament  was  that 
"  ptirehaser  toaa  to  prepare  his  oujti  conveyance 
and  surrender  at  his  own  expense." 

Held  (agirming  the  decision  of  the  Queen's  Bench 
Jjivisicm),  thai  the  pwchaaer  waa  enHtled  to  a 
surrender  of  the  legal  estate,  and  tluit  vettdora 
must  pay  tUl  finaa  neetaaary  to  enable  them,  ta 
make  stuih  a  aurrender. 

Appeal  from  tbe  Qneaa's  Bench  Division. 
This  cause  was  tried  ah  the  Uanehester  Spring 

Aasiaea  1874v  fa^iMB  Mr.  Justice  Denman,  when 

by  consent  of  parties  a  verdict  was  foand  for  ther 

jJaintiff,  for  9'Al.  la.  9d.  and  40b.  eosts  of  Bait, 

snl^eot  to  the  opinion  of  the  court  upon  a  special 

cnse  tobe  stated. 
The  chief  facta  as  stated  in  tbe  speinal  case  vera 

aa  follows: 

5.  An  agraementiwas  made  on  the  29th  Sept. 
1871.  between  the  de&ndant,  who  waa  one  of  the- 
trustees  and  devisees  of  Samuel  Butterworth, 
deceased,  and  of  James  Henry  Bntterworth* 
deceased,  and  the  plaintiff  for  the  sale  of  an  estato- 
colled  Upper  Shaw,  for  the  sum  of  650!. 

6.  Tha  above  agreement  was  not  intended  to  bo- 
a  final  agreement  between  the  parties,  and  on  the- 
3rd  Oct.  following,  the  plaintiff  paid  to  tlra  defen- 
dant a  deposit  of  in  respect  oE  the  said 
pnrohase,  and  entered  into  the  foUowing  farther 
agreement,  dated  the  29tb  Sept.  1871. 

Between  the  trostees  and  the  devisees  of  Samuel 
Butterworth,  decoded,  and  James  Butterworth, 
deoeased  (hereinafter  called  the  vendors),  of  the 
one  part,  and  Josnph  Whiteley,of  Bippenden  (here- 
inafier  called  the  pnrefaaBer),  of  the  otdw  part. 
The  vendors  agree  to  kU  and  tiie  pnrobaser  asreMr 
to  Durobase  at  tha  sum  of  6501.  all  that  ftnn 
called  ITpt>«r  Shaw,  in  Soyland,  optn  tiie  tetiM 
and  ccmdifiiona  firfkming: 

1.  Tbe  veMbfs  fee  ipva  raoh  title  as  they  nov 
posaeea  toeadrcnd  crver  a  period  of  twenty  years. 

2.  The  pupohaaer  to  prepare  hiaown  conveyMce 
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BDd  Burrender  at  his  own  expenBO,  and  pay  for  all 
ackoowledi^eiits  of  marriea  women  and  all  oosta 
for  ezamininff  deeds  and  jonrneyi,  and  also  ootta 
for  abstraot  m  title. 

3.  The  TMidnnitoieodTB  the  onnent  halt  year's 
rent 

9.  James  BadclifFe,  the  purchaser,  nnder  a  deed 
o(  22nd  Dec.  1851,  had  been  in  possession  of  the 
rent  and  profits  of  these  premises  for  twenty 
ywTB,  and  was  willing  to  join  in  the  convejEuace  to 
the  porohaser. 

11.  Beqaiaitions  on  the  title  were  delivered  by 
the  plaintiff  to  the  defendant  on  the  3rd  Jan.  1872. 
and  answers  were  received,  which  are  appended 
hereto. 

15.  The  qoeation  for  the  c^nioo  of  the  oonrt  is 
whether  the  title  diacloaed  entitled  1^  j^i^tiff 
either  to  rescind  the  contract  and  sue  for  his 
deposit,  or  to  sne  the  defendant  aa  for  a  l»eaoh  of 
ocmttaot  in  not  famishing  a  title  in  pnrsnanoe 
with  his  contract. 

From  the  abstract  of  title  whioh  was  attached 
to  the  special  case,  it  appeared  that  the  title  was 
traced  through  Samuel  :Dutterworth,  who  had  the 
.  I^al  estate  in  1855.  the  year  of  his  death.  He 
devised  it  to  Sarah  Battcrworth  with  a  devise  over 
to  Geo.  Uills  and  others  on  certain  trusts. 

Sarah  Battorworth  died  in  1856.  la  1870  new 
troBtees  w^  appointed,  and  they  are  are  parties  to 
the  present  si^ 

From  the  replies  to  the  requisitions,  it  appeared 
that  neither  Sfwah  Butterworth,  nor  Geoi^  Mills, 
nor  the  new  trustees  had  ever  been  admitted.  In 
reply  to  the  rer^nisitioii  that  the  title  should  be 
perfected  by  their  admission,  the  vendor  refused 
this  except  at  the  purchaser's  expense. 

Whereupon  plaintiff  brought  his  action  for  the 
Teooverr  of  his  deposit  and  expenses. 

The  Conrt  of  Queen's  Bench  gave  jndnnent  fear 
the  plaintiff.  Against  this  i^msiwi  thacwfendant 
now  appealed. 

Edwards,  Q.C.,  and  Senn  OoUina  in  support  of 
^e  appeal. — The  vendors  are  assignees  of  an  un< 
admitted  devisee  and  owners  in  possession.  By 
the  other  side  it  ia  argued  that  because  we  cannot 
aUTrender  without  admittance  we  cannot  give  any 
title  at  all.  As  a  matter  of  &c^  all  the  vendors 
hare  oontracted  to  do  ia  to  give  such  title  as  they 
now  actually  have,  and  that  titie  is  to  extoid  over 
twenty  years.  Kow,  a  good  dUs  m  equity  is  one 
thing,  a  good  titie  at  law  is  another ;  tbe  TendOTs 
have  the  first,  and  tiiiat  is  the  title  they  have  con- 
tracted to  sell.  The  other  they  cannot  get  without 
paying  one  or  two  fines,  and  that  they  are  willing 
to  get  at  the  purchaser's  expense,  but  it  is  not  the 
title  they  now  have.  Merely  general  ezpresraons 
may  not  bind  the  purchaser,  but  he  is  bound  by  a 
dear  stipulation  as  to  title  (1  Dart  Y.  &  P.,  150, 5th 
edit)    In  support  of  this  he  cited 

AwM  V.  TTWoht.  4  Uadd.,  8M  t 

Witmotr.  iraUi«m,ffB.*O.,806| 

.^fA«wr(hT.  Jfotmsty,  82  I..  T.  Bq^  m  1 9  Enh.  175. 
In  the  ponrt  below  the  case  was  made  to  tnm  npon 
the  position  we  were  in  andsr  the  Wills  Act 
(1  Tiot  0. 26,  B.  8)  as  unadmitted  devisees.  We 
nam  given  and  shown  a  tiUe  for  twenty  yearn,  and 
we  cannot  nor  have  we  contraoted  to  give  better. 
[Jessjel,  M.R.— Have  you  ever  seen  a  oonveyance 
of  a  title  P  lUght  title  and  interest  no  doubt  are 
often  combined,  but  an  assignment  <^  a  title  is  not 
f  OTunon.]  TbB  word  title  appears  to  have  been 


nrad  in  thesenae  givoi  it  in  the  case  ofFreateT. 
WHaht  (ttW  tup.) 

MertckfU,  Q  C.  and  Crompton,  for  the  plaint, 
were  not  called  upon. 

Jessel,  M.Bb— In  this  case  it  does  not  appear 
neoessary  for  us  to  decide  the  question  upon 
the  third  section  of  the  Wills  Act,  and  I  do  not 
wish  to  express  assent  or  dissent  to  any  cases 
that  may  have  been  decided  under  that  section 
b^  the  Court  of  Queen's  Bench.  In  this  par- 
ticular instance  the  vendors  are  at  most  assignees 
in  the  second  de«ree  from  an  unadmitted  denaee. 
It  is  evident,  theretore,  that  they  cmnot  pos- 
sibfy  sarren«r  so  as  to  admit  the  plaintiff.  Is 
the  purchaser  entitled  to  a  oonveyance  of  the  legal 
estate?  There  is  no  question  whatever  that  the 
vendors  have  a  complete  equitable  title  in  the  pro- 
perty, and  can  convey  a  perfect  equitaUe  ettate, 
and  what  they  assert  is  that  the  purchasers  cannot 
compel  them  to  get  in  the  leg^  estate.  On  the 
first  olaase  of  the  contract  two  questions  arise,  for 
it  stipulates  that  the  "vendors  shall  give  such 
title  as  they  now  possess,"  but  it  is  asserted  that 
that  ismodified  hy  the  remainder  of  the  clause,  **  to 
extend  over  a  period  of  twenty  years."  Bat  that 
may  mean,  and  probably  does  mean,  that  the  ven- 
dors are  not  bound  to  deduce  a  title  for  longer 
than  twenty  years.  The  next  part  of  the  agree- 
ment appears  to  s^tle  very  distinctly,  however, 
what  was  the  real  intention  of  tlu  parttea,  fbr  thiA 
states  that  "  the  porohaser  was  to  prepare  Us  own 
conveyance  and  surrender  at  his  own  expense." 
That  surely  shows  tiiere  was  to  be  a  I^w  con- 
veyance of  tfae[oopyhoId,  bat,  thot^b  providing  for 
the  costs  of  such  cmiT^anoe,  lb  does  notinclada 
the  payment  of  fines.  The  appeal  must  be  dis- 
missed with  costs. 

Kbily,  C.B. — I  am  of  the  same  opimon. 

Hellish,  L.J.— This  is  an  agreement  to  nil  a 
farm,  and  that  would  imply  that  a  good  title  was 
to  be  sold,  but  to  what  extent  the  vendor  was 
bound  to  give  a  good  title,  is  specified  by  the  con- 
ditions attached  to  the  agreement  If  the  vendor 
has  a  good  title  he  must  convey  it  The  object  of 
the  conditions  is  to  protect  the  vendor  if  he  has 
not  a  good  title.  If  he  is  doubtful  aboat  the  title, 
and  thinks  he  can  only  sell  a  possessory  one,  he 
states  in  the  agreement  that  he  has  had  that  pos- 
sessory title  for  a  period  of  twenty  years.  But,  aa 
a  matter  of  fact,  the  vendor  has  a  good  title,  and, 
therefore,  the  qualifioations  in  the  agreemait  mean 
nothing  at  all  The  vendor  must  give  the  most 
perfect  title  that  is  within  his  power. 

Dbkvan,  J.  and  Pollock  B.,  concurred. 

Appeal  diemitted  wilh  eo$tt. 

Solicitors  foe  plaintiffs:  FcUeraon,  Snotp,  and 
Sumey. 

Solicitor  for  defendant :  0.  E.  Fortter. 


WedrUBday,  May  10. 
(Before  Jsssel,  M.B.,  EIellt,  C.B.,  MbllisE(  LJ*^ 
and  Pollock,  B.). 
WsiOHT  (clerk)  o.  Davibs  (clerk),  (o) 
Eedeauutuial  dilapidationt—StatuU  34  ^  35  Vict, 
c.  42~-ExehaMg«  of  liwut^s— JfvtoiU  rslsoise — 
8imon%ae<U  eotUraet. 
Jfler  the  passing  of  i}ieEecUn(utiecdI)ilapidationm 

(a)  B^pottsdby  S.  H.  AmnLBn, 
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Act  of  1871  (34  ^  35  Viet.  c.  43)  an  agreement 
toaa  entered  into  hj  ihe  plaintiff  and  defendant  for 
tJie  exehayige  of  the  livings  they  {hen  held,  and  one 
term  of  euch  agreement  was  iJuxt  neither  party 
should  rMke  an^  claim  upon  the  other  for  dtlap%- 
dationa. 

At  tk»  time  the  agreement  was  made  it  was  stated 
hy  ihe  d^endant  to  tJieplaintif  that  the  necessary 
repairs  would  he  oiouf  equal  in  amowntfor  each 
of  the  benefices.  Tkie,  however,  proved  otherwiset 
but  (here  woe  no  eJH^atUm  qffiuud. 

R  woe  note  sought  to  set  aetde  the  agreement  ae 
being  against  public  policy  and  in  Us  nature 
simoniacal. 

Held  {affirming  the  decision  of  tJie  Common  Pleas 
IHvision),  that  the  agreement  was  not  in  contranen- 
tion  of  t!te  Eeclestaatieal  Dilapidatione  Act  of 
1 871 » also  thai  tlie  term  m  the  agreement  (u^ 
dilapidations  was  merely  ancillary  to  the  con- 
tract for  tlte  exchange,  and  tJiat  the  contract, 
ther^ore,  was  not  simoniacal  or  invalid. 
This  case  came  before  the  court  upon  appeal  from 
the  Common  Pleas  DiviBion. 

The  defendant  was  incumbent  of  Gisbnm,  in  the 
county  of  York  and  the  plaintiff  was  vicar  of  the 
pariah  of  St.  Mazy's,  in  the  county  of  Huntingdon, 
and  nibeeqnent  to  the  passinR  of  the  .A^t  of 
34  A  35  Vict.  o.  43.  theQr  mutuallT  agreed  to 
esjhaiiite  livinffB.  In  1874  the  plaintiff  fdwid  that 
the  amount  of  dilapidatwns  for  the  jpariab  of  Gia- 
bum  was  2471. 19«.  6(2.,  and  for  this  amount  he 
Moffht  to  make  the  defendant  liable. 

To  a  declaration  to  that  effect  the  defendant 
pleaded  the  terms  of  the  agreement  for  exchange 
of  liTings  entered  into  with  ^aintiff. 

To  this  plea  the  plaintiff  in  his  replication 
SMd :  That  the  repairs  neoeaaary  for  the  parish 
of  St.  JSarfa  amounted  to  the  sum  of  32Z.  lOa.,  and 
the  plaintiff  farther  says  that  at  the  time  of 
makmg  the  said  alleged  agreemrait  and  exchange 
the  defendant  representea  and  stated  to  the  plam- 
tiff  that  the  repairs  of  the  buildings  of  bis  the 
defendant's  said  benefice  of  Giabum  were  merely 
nominal,  or  equal  in  amount  to  the  repairs  of  the 
plaintiff's  said  benefice  of  St  Mary's,  and  the 
plaintiff  fhrther  sa^ra  that  nich  agreement  ma 
made  by  the  plwn^on  the  &ith  and  belief  that 
mich  representation  of  the  defendant  was  true  and 
correct  and  not  otherwise;  whereas,  in  fact  and  in 
truth,  the  repairs  of  the  defendant's  said  benefice  of 
Gisbnm  amounted  to  the  sum  of  247Z.  19s.  6d.,  as 
the  defbndant  knew  or  ought  to  have  known,  and 
such  statement  and  misrepresentation  and  such 
alleged  agreement  was  and  is  an  evasion  of  and 
in  contravention  of  the  said  Act. 

This  replication  was  demurred  to  by  the  defen- 
dant, and  snch  demurrer  was  argued  on  the  20th 
Jan.  1876,  and  upheld  by  the  court  (Lord  Cole- 
ridge, C.J.,  Brett  and  Denman,  JJ.). 

Af^inst  this  judgment  plaintiff  now  appealed. 
(The  facts  of  the  case  and  the  judgment  below 
-wili  be  fonnd  folly  reported  33  L.TBep.N.  S. 
85^. 

SoKlie,  Q-G.  {0.  Cnmvton  with  him)  for  the 
appellant. — ^The  plea  in  tuis  case  is  bad  and  the 
replication  good.  The  decision  in  the  case  of  Qold- 
ham  V.  Edwards  (16  C.  B.  437 ;  25  L.  T.  Rep.  O.  S. 
198;  24  L.  J.  189,  C.  P.;  17  C.  B.  141,  Ex. 
Ch.)  was  prior  to  the  Act  of  1871.  The  plea  in 
this  case  is  copied  from  that  one,  but  the  law  is 
now  different.  [Jessel,  K.E. — If  you  rely  upon 
miar^esentation  in  equity  it  is  an  allegation  of 
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fraud  which  is  sufiBcient  to  avoid  the  contract,  or 
it  is  nothing  at  all.  This  is  a  contract  which 
cannot  be  rescinded ;  it  has  no  relation  to  equitj.] 
It  is  only  stated  as  an  answer  to  the  plea.  The 
law  before  the  passing  of  this  Act  was  that  an 
action  on  the  case,  and  therefore  one  for  damages, 
could  be  brought  against  the  late  incumbent  or  his 
executors,  but  debts  would  take  priority  over 
damages.  But  now  this  it  chamzed  into  kq  action 
for  debt  against  tiie  late  incumbent  or  his  repre- 
sentatives. There  were  also  two  other  methods 
of  proceeding,  by  depriratioD  and  by  sequestration. 
[Jessbl,  M.B. — Under  the  old  law  the  new  incmn* 
bent  was  liable  to  be  sequestrated  or  deprived  of 
his  living,  whether  he  recovered  from  the  old. 
iocumbcnt  or  not.]  Tea,  and  the  Act  was  to 
amend  this ;  whereas  this  wreement  would  put  the 
parties  into  the  position  they  would  have  been  in 
prior  to  the  Act,  and  it  is,  therefore,  in  contraven- 
tion of  the  Act.  The  primary  intention  of  the 
Act  was  to  protect  the  benefice  and  secure  the 
repEur  of  the  buildings.  The  preamble  clearly  shows 
that  the  position  of  the  incumbent  is  merely  that 
of  a  trustee  for  the  living ;  if  be  receives  any  money 
he  has  to  pay  it  over  within  a  given  time  to  the 
governors  q£  C^neen  Anne's  bounty;  he  cauaot 
release  the  ^d  incumbent  in  any  way.  [Mellish, 
L.  J. — The  real  question  is  whether  the  new  inoom- 
bent  is  a  trustee  of  {he  action  or  not ;  if  he  u,  he 
could  never  compromise  an  action  of  this  kind.] 
It  is  contended  he  is.  [Jbssbl,  M.B.— Then  he 
could  never  accept  10s.  in  the  pound  though  he 
may  be  certain  he  could  not  get  more.  The  Act 
does  not  say  he  is  to  be  a  trustee  of  the  action,  it 
merely  says  that  if  he  recovers  the  money  he  must 
pay  it  over;  he  must  pay  the  money  himself, 
but  the  Act  does  not  say  he  shall  recover  it  f^m 
the  old  incumbent.  To  say  "  if  you  get  money  it 
shall  be  trust  money  "  is  different  to  Boying  "  you 
shall  be  a  trustee  to  get  the  mouey."]  Snct.  39 
creates  the  trust.  The  47th  section  would  be 
rendered  a  d^  letter  by  an  agreement  snch  as 
this ;  under  sects.  40  uid  60  the  new  incumbent  is 
made  liable  if  the  old  incumbent  does  not  pay; 
bat  tiiis  is  anew  liability  only  coming  into  operation 
after  six mcmths.  [Iulush, Ii. J. — Solongasthe 
new  incumbent  pays,  it  matters  to  no  one  ^tb 
himself  who  luu  provided  the  money.]  I  now 
proceed  to  the  replication  that  the  agreement  was 
simoniacaL  [JxssXL,  A£.B.— IE  there  was  any 
aimony  it  was  upon  jowe  side.  To  take  a  living 
plus  a  benefit  is  not  simonjr,  which  is  what  yon  are 
complaining  of.  How  can  it  be  simoniacal  to  say, 
"I  will  take  a  living  but  won't  pay."  You  allege 
that  you  gave  about  200Z.  to  get  your  liviiu;,  which 
may  be  simony,  but  that  cannot  make  the  other 
presentation  simoniacal.]  In  Dotvnea  v.  Craig  (9 
M.  &  W.  166)  Lord  Abin^r  appears  to  suggest 
that  an  arrangement  of  this  kind  would  be  simo- 
niacal. On  both  these  grounds,  therefore,  the 
judgment  of  the  court  below  should  be  reversed. 

&uUy  and  Onmp,  lof  Mba  respondent,  were  not 
called  upon. 

Jesbxi^  M.B.— This  is  an  appoA  from  the  Com- 
num  Fleas  Division  as  to  the  effect  to  be  given  to 
an  agreement  entered  into  between  pluntiff  and 
defendant.  The  questions  raised  are  two.  It 
appears  that  an  agreement  was  entered  into  by  the 
parties  for  an  exchange  of  livings,  one  term  of 
which  was  "that  no  payment  of  any  kind  on 
either  side  should  be  made  for  dilapidations."  Now 
I  it  does  not  appear  what  the  ret^iecture*  values  of 
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the  liTings  were,  bat  it  is  said  that  the  defendant 
represented  that  the  dilapidations  for  his  benefice 
of  Gisbnrn  were  merely  nominal,  or  about  the  same 
in  amoant  an  for  the  plaintiff' s  beneSce  of  St. 
Mary's,  but  there  is  no  allegation  in  the  pleadings 
that  this  a^eement  was  made  corruptly,  nor  is 
there  an^thmg  to  show  that  this  arrangement  as 
to  dilapidations  was  anything  but  merely  sub- 
eidiaiy  to  the  contract  lor  the  actnal  cxcbanse, 
and  not  itself  the  motiTO  for  the  exchange.  The 
plamtifT  now  finds  that  he  has  to  pay  2501..  whereas 
the  defendant  was  only  to  pay  30t,  whereupon  he 
8BT8,  "  I  can  reoorer  the  larger  sum  from  you  (the 
d^endant),  because  my  bargain  to  pay  that  sum 
for  yon  is  illegal,  as  it  is  ogainat  the  policy  of  the 
Act  oF1871.  I  was  the  bare  trustee  of  the  action 
forthe  Governors  of  Queen  Anne's  Bounty;  Icould 
not,  therefore,  release  you  from  the  action,  so  you 
are  as  liable  as  if  no  agreement  bad  been  made  by 
XLS."  Secondly,  it  ie  said  that  the  bargain  is  a 
simoniacal  one,  and  that  therefore  the  plaiutiS  can 
avoid  as  much  of  it  as  is  illegal  without  avoiding 
the  whole.  On  the  first  point  it  is  only  necessary 
for  us  to  consider  the  true  meaning  of  the  Eccle- 
siastical Dilapidations  Act  of  1871.  Before  that 
Act  was  passed  there  was  an  'action  for  damages 
for  the  amount  of  the  dilapidations,  and  it  might 
have  hiq>pened  that  the  new  incumbent  might 
bare  recovered  the  whole  amount  and  pat  it  into 
his  own  pocket,  and  in  that  way  the  livmg  might 
hare  wholly  lost  it.  The  new  Act  enables  the 
bishop  to  have  the  dilapidations  surveyed  and  to 
point  out  how  the  necessary  repairs  are  to  be 
made,  and  it  also  enables  the  new  incumbent  to 
bring  an  action  for  debt  tor  the  amount  stated  by 
the  surveyor  in  his  report  against  the  old  incum- 
bent or  bis  representatives.  But  when  the 
new  incumbent  recovers  the  money  he  is  to  pay 
it  over  to  Queen  Anne's  Bounty,  and  whether  he 
recovers  it  or  not,  he  ia  still  liable  to  pay  the 
amount  within  six  months,  and  also  to  do  the 
repairs,  though  when  done  he  can  get  the  money 
back ;  and  even  though  the  amoant  of  repairs  might 
exceed  that  stated  m  the  surveyor's  report,  he 
would  be  still  liable.  If  he  neglected  to  do  the 
woric,  then  the  GovemorB  of  Queen  Anne's  Bounty 
might  do  it  themselves.  The  result  is  that  an 
eas^  remedy  has  been  provided  by  the  XiegiBlatnie 
for  mouring  the  necessary  repairs,and  the  remedies, 
thoDgh  themselves  simplified,  are  not  changed  in 
substance.  The  36tb  and  37th  sections  of  tbe  Act 
do  not  make  the  new  incumbenc  a  trustee  of  the 
action,  but  of  the  proceeds  he  may  receive  fi^m 
the  old  incumbent,  which  is  a  totally  different 
thing.  A  trustee  of  an  action  cannot  release  the 
debtor  of  a  eeetui  que  Uttat  from  the  action ;  the 
person  released  would  be  still  liable;  but  the  ques- 
tion between  the  trustee  releasing  and  the  party 
released  would  be  quite  a  different  one.  Such  an 
interpretation  of  this  Act  would  also  very  much 
interfere  with  the  new  incnmbent  making  any 
compromise  with  the  old  one ;  he  could  only  do  it 
by  an  appeal  to  the  court,  which  would  be  a  most 
undesiniue  state  of  afEairs.  The  words  of  the  Act 
are  plain ;  sect.  36  mns^  "  Fhe  sum  stated  in.  the 
order  as  the  cost  of  the  repairs  shall  be  a  debt  due 
from  the  late  incumbent,  his  executors  or  adminis- 
trators, to  the  new  inoumbent,  and  shall  be 
recoverable  as  such  at  law  or  in  equity."  The 
sum  is  to  be  a  debt,  and  therefore  the  creditor  oau 
release  it.  The  37tb  section  saye,  "  The  new  in- 
cnmbent sludl,  as  and  when  hf  dhall  recover  the 


[Ct.  op  App. 


said  sum,  forthwith  pay  the  amount  recovered  to 
the  governors ;  and  if  and  whenever  he  shall 
recover  any  further  part  of  the  said  sum  he  shall,  in 
like  manner,  forthwith  pay  to  the  governors  the 
farther  part  so  recovered."  Now,  I  am  of  opinion 
it  would  have  been  much  better  if  the  same  words 
had  been  used  in  the  second  clause  of  this  section 
as  in  the  first,  for  I  am  satisfied  they  moan  the 
same  thing,  i.e.,  that  "  if "  and  "  whenever  "  mean 
the  same  as  "  as"  and  "when"  in  the  first  clause; 
neither  of  these  sections  says  the  new  incumbent 
"  shall  sue,"  they  lay  no  obligation  upon  him  to 
recover  the  money.  They  make  him  trustee  of 
the  money  he  ban  received,  and  do  no  more.  By 
the  40th  section  the  new  incumbent  is  bound  to  pa^ 
the  balance  to  the  governors,  whethor  he  gets  it 
or  not.  Again,  by  the  42nd  section  the  new  incum- 
bent is  bound  t^o  have  the  repairs  executed  within 
oighteen  months.  Tben  the  47th  sectitni,  which 
has  been  referred  to  in  the  course  of  the  argument, 
depends  entirely  upon  a  final  certificate  having 
been  given  ;  if  the  new  incumbent  cannot  get  that 
certificate  sect.  47  will  not  apply  to  him.  As  to 
the  second  point,  it  is  not  alleged  in  the  pleadings 
that  the  contract  is  eiinoniacaf;  to  make  it  so  you 
must  allege  that  the  inducement  for  the  exchange 
was  the  payment  of  money  or  money's  worth,  but 
there  is  nothing  of  the  kind  here,  the  arnuigement 
as  to  the  repairs  is  merely  ancilUuy  to  the  oontract 
for  exchange,  and  neither  party  looked  np(m  it  as  an 
inducement  or  motive.  Plaintiff  eerlaimy  did  nofe 
for  he  thought  the  dilapidations  were  about  equ^ 
in  unount,  and  still,  even  supposing  the  defend- 
ant bad  known  of  the  difference,  be  would  have 
been  receiving  and  riot  giving  a  oonsideration. 
The  expression  thbt  he  "  ought  to  have  known  ** 
is  BO  vagiia  that  it  may  mean  anything ;  it  may 
mean  that  he  ought  to  have  got  a  surveyor  to 
make  a  long  and  careful  examination  for  which  bo 
may  have  bad  oven  to  take  down  part  of  the 
buildings,  but  it  surely  cannot  mean  that  as  a 
clergyman  he  ouflbt  to  have  known.  The  words 
are  too  vague  and  toogeneral.  A  simoniacal  egree* 
ment  is  a  corrupt  one  and  a  corrupt  one  of  a  very 
bad  kind.   I  do  not  think  we  can  listen  to  a  sng- 

festiou  of  anything  of  the  kind  upon  tbeae  pleas, 
he  appeal  must  be  dismissed. 
EIellt,G.B. — This  action  arises  from  on  exchange 
of  livings,  one  of  the  terms  of  the  bai^n  beinfc 
that  plaintiff  should  not  call  upon  defendant  to 
execute  any  repurs  or  make  good  any  dilapidations. 
After  this  agreement  had  been  entered  into,  with 
the  assent  of  the  respective  patrons  and  bishops, 
an  order  was  made  t«pecifying  the  amount  of 
repairs  necessary,  which  was  between  2001.  and 
iiOOl.,  and  this  action  is  brought  to  recover  tbab 
amounc  from  the  defendant.  The  latter  saya 
that  the  plaintiff  is  precluded  from  brbgioE 
his  action  by  the  above  agreement.  The  case 
cited  {iibi  eup.)  is  decisive  to  show  th^  such 
an  action  could  not  have  been  maintiuned  prior  to 
the  late  Act,  but  it  is  argued  that  now  tbe  oase  ia 
Otherwise,  and  that  such  an  agreement  as  tbo 
above  is  a£»inst  public  policy,  and  it  would  be  so 
if  it  bad  a  direct  tendency  to  violate  tbe  provisions 
of  an  Act  of  Parliament.  But  the  effect  of  tbe 
new  Act  is  merely  that  the  new  incnmbent  may 
maintain  an  action  for  debt  against  the  old  inoom- 
bent,  and  then  there  are  a  series  of  provisions  as 
to  what  he  is  to  do  with  tbe  money  be  recovers. 
The  Act  also  contemfdates  tbe  posubility  oT 
this  money  not  being  reoorercd,  and  then  the  nttw 
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inoDnibent  is  himself  liable ;  that  is  done  for  tbe 
benefit  of  tbe  parish.  If  the  mone^  is  not  recovered 
tbe  Iaw  is  not  detested  and  nallified,  for  the  now 
incambent  may  be  compelled  to  do  tbe  repurs,  and 
that  is  all  the  Act  reqaires.  In  case  he  fails  to  do 
them  he  remains  liable  for  the  rest  of  his  life ;  so 
there  can  be  notbinf^  against  the  policj  of  tbe  law 
in  releasing  tbe  old  mcnmbent,  when  by  the  43rd 
section  tKe  right  against  the  new  incambent  can 
be  enforced  b^  sequestration.  A  Tcry  clear  and 
soond  distinction  has  been  taken  bj  tbe  Master 
of  tbe  Bolls— namely,  that  he  is  not  trustee 
for  tbe  action,  but  only  for  any  money  he  nwr 
have  recovered  from  the  old  incambent.  If 
the  new  incambent  reoeivea  money  he  mast  pay 
itOTW;  ifhedoesnotborcmainsHalilebimseUiana 
in  either  casa  the  law  is  satisfied.  As  to  the 
■aocmd  pmnt  that  tbe  cantoaot  is  Tod  for  simony 
or  ftand,  the  answer  is  dear,  in  either  case  the  law 
reqaires  that  tbe  charge  sbonld  be  preciselT  and 
expressly  stated ;  here  there  is  no  express  allega  - 
Uon  of  simony  or  frand,  and  we  cannot  infer  it 
from  obsoare  language  such  as  this.  Thejadgment 
of  tbe  coori  below  must  be  affirmed. 

Mblusb,  IlJ.  and  Pollock,  B.  cononzred. 

Judgment  etfflraud* 

SoUoitan  tor  the  plaintiff,  fiAawwd  Tramdlen. 

SoHohotfl  for  the  defendaatSf  Norria,  AUen,  and 
Carter. 


May  1  amd  2. 

(Before  Jxsm,  H.B.,  Eellt.CB.,  Meluse,  L.  J., 
DsHiuSi  j.,  and  Pollock,  B.) 
B^WLBY  V.  Bawlet.  (a) 

CoiOraej— £ra<-o^— 2  Qeo.  2,  e.  23.  s.  \Z—Inf<me^ 
BaHfieaiion  not  in  wriHng — 9  (ho.  4>,  e.  14,  «.  5. 

To  a  deeUiTation  eoiUaiming  the  utual  money 
eoimta,  the  defendant  pleaded  by  vay  of  eet-c^ 
money  due  upon  a  promiatory  note.  To  &m  plea 
thtre  w€U  arwlieofim  thai  at  the  time  of  the 
eanlraieiing  of  the  alleged  dtAU,1heplavnUff  waa  on 
imfamtt  ^  which  the  defendant  rejoinsd  thai  the 
flamiifft  aftter  As  aiiaxned  the  age  of  iweniy-one 
yaon,  ema  before  acHon  hnughi,  raiified  ihe  pro- 
mue  to  paty  <^  aanownA  Awio  <A«  defendant. 

Sdd  {cMrming  ihfi  decirion  of  the  court  helow) 
that  Ma  5th  eeetion  of  9  Geo.  i,  c.  14,  applied  to 
tet-of,  and  thai  as  in  thie  ease  there  viae  no 
rat^eaiion  in  toriting  by  plaintiff  afier  he  eame 
cf  age  of  debta  contracted  tshile  an  infant,  the 
plea  of  eet-off  could  not  be  maintained. 

Appeal  from  the  jadgment  of  tbe  Queen's  Bench 

Division. 

The  case  was  tried  at  Westminster  on  tho  14th 
Jane  1876,  before  Field,  J.,  when  the  facts  ap- 
peared to  be  shortly  as  follows  : 

The  plaintiff  and  defendants  were  brothers,  the 
SODS  of  an  oilman  who  carried  on  basiness  at 
2(ottinff  Hill. 

the  btiier  started  plaintiff,  then  an  infant,  in  the 
bnsmess  ola  ^reengrooerat  Kensington,  and  in  this 
bnsinesB  he  foiled  in  1872.  He  at  that  time  borrowed 
several  small  snms  from  defendant  on  I.O.U.s, 
and  subsequently  borrowed  money  of  a  Mr. 
Cayley,  to  prevent  tbe  shop  being  shut  np,  the 
defendant  giving  security  for  the  amount,  where- 
upon plaintiff  gave  defendant  a  promissory  note 
for  437.,  which  wa^  to  cover  money  paid  to  Cayley, 

(•>  Kaport«d  br  K.  H.  AxnusTT,  Etq.,  BurfstMrat-Law. 
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and  also  various  small  sums  lent  by  defendant  to 
plaintiff. 

In  1872  the  father  died,  and  in  Feb.  1874,  tho 
defendant  ^preed  to  purchase  tbe  plaintiff's  in- 
terest in  the  business  carried  ou  at  Nottins  H3IL 
The  amoont  to  be  paid  for  the  share  of  tho  basiness 
was  to  be  referred,  and  an  award  was  made,  nnder- 
wbich  the  plaintiff  non  claimed  GOl. 

In  Deo.  1873,  shortly  after  he  came  of  age,  tha 

Slaintiff  called  with  tbe  defendant  at  the  offices  of 
[r.  Tatton,  his  solicitor,  and  there,  according  to 
the  defendant's  evidence,  verbally  a^eed  to  pay 
the  amoant  he  owed  to  defendant  upon  the  abovfr 
promissory  note. 

Tbe  veraict  was  entered  for  tiie  defendant  on 
the  ground  that  the  set-off  had  been  duly  ratified 
by  plaintiff,  with  leave  to  plaintiff  to  move  to  havft 
the  verdict  entered  for  nimself,  on  the  ground 
that  there  bad  been  no  snfficient  ratifloation. 

The  coart  below  had  made  the  role  absolute  to- 
enter  verdict  for  plaintil^  and  from  this  decision 
the  defendant  now  appealed. 

Francis  Turner  (with  bim  the  SolieUor'Genaral, 
Bir  K.  Gifford,  Q.C.)  for  the  defendant  (tbe 
appellant). — Before  9  G!eo.  4,  c  14,  a  verbal 
promise  was  snfficient  to  revive  a  contract 
made  during  infkncy;  there  is,  therefore,  a- 
right  to  set-off  a  debt  so  ratified,  unless 
that  right  has  been  by  statute  expressly  taken 
away.  By  the  above  Act  no  doubt  the  right  of 
action  has  been  taken  away,  bat  not,  as  it  would 
appear,  the  right  of  setting  off  a  debt  only 
verbally  ratified.  ^Diafe  there  is  a  distinction  be- 
tween the  two  cases  is  evident  flrom  fVoness  v. 
DodetBorth  (8  L.  T.  Bep.  391 ;  17  L.  J.  185.  CP. ; 
4  C.B.  203)  where  in  giving  the  judgmeat  of  tbe 
court,  Wilde,  G.  J.,  says, "  K  is  clear  uiat  that  part 
of  the  stotote  which  gives  a  ^imeral  form  of  plea 
did  not  contemplate  a  repHcatioa ;  and  that,  how- 
ever inconsistent  with  the  general  provisions  of 
the  Act  it  would  be  to  allow  a  scheduled  debt 
to  be  set-off,  yet  tbe  statute  does  not  provide  for 
tbe  case ;  and  we  are  not  aware  of  any  admitted 
principle  which  will  sanction  the  coart  in  sop- 
plying  the  omission."  In  Brown  v.  Tibhitts 
(6  L.  T.  Bep.  N.  S.  385;  31  L.  J.  206,  C.  P.; 
11  C.  B.,  N.  S.,  855)  it  was  held  that  an  attorney 
may  set  off  his  bill  of  costs,  notwithstanding  he 
has  not  delivered  a  signed  bill  one  month  before 
action — and  this  is  supported  by  Karrieon  v. 
Turner  (10  Q.  B.  482)  and  by  Leet^r  v.  Lazarus 
(2  C.  M.  &  B.  665;  5  L.  J.  13,  Ex.).  [Jbssel, 
M.B. — ^Tbe  right  of  action  is  not  destroy^  in  tbe 
cose  of  attorneys — it  is  only  suapended.  In  this 
Act  there  is  tbe  intention  oi^  destroying  the 
right.]  The  contract  is  not  made  void  by  the 
Act,  but  voidable;  the  remedy  is  barred,  not 
the  debt  destroyed.  This  will  appear  clearly  by 
comparing  Lord  Tenterden's  Act  with  37  &  38 
Vict.  c.  62.  Qee  v.  Liddell  (35  Beav.  829).  In  tbe 
9  Geo.  4  c.  14,  the  statnte  deals  differently  with 
debts  barred  by  Statute  of  Limitations  and 
with  debts  contracted  during  infancy.  To  tbe  end 
of  sect.  4  the  statute  applies  to  debts  barred 
by  the  Statute  of  Limitations  which  are  recited 
in  the  Act ;  but  at  sect.  5  the  ratification  of  debts 
contracted  during  infancy  comes  into  question. 
But  sect.  4  cannot  be  taken  as  applying  to  sect.  5. 
Probably,  if  the  Act  had  been  a  longer  or  more 
modern  one.  it  would  have  been  divided  under 
different  beadfl.  as  in  the  Lands  Clauses  Consoli- 
dation Act,  nndor  which  it  has  been  bchTthat^boT 
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various  headings  wero  erideiice  of  intention  to 
confine  one  part  of  tbe  Act  to  one  Bnbject:  {Brand 
V.  HammerttnUh  BaUieav  Company,  21  L.  T. 
Bep.K.S.238;  L.  B^.4&ng.& I.  App.  171.)  So 
here  ve  touj  take  it  that  setoff  ii  not  indnded  in 
sect.  5  of  Ziora  Tenterden'e  Act. 

PhUhriek,  Q.O.  and  B.  T.  BeH,  contra,  were  not 
called  npon. 

3xasEL,  2I.B. — ^The  question  we  have  to  decide 
{b  simjdy  one  of  law;  and  that  question  is 
whether  an  action  beimi  brought  by  a  person 
who  waa  an  infant,  and  defendant  pleads  a 
set-off*,  to  which  plea  there  is  a  replication  of 
infancy,  with  a  rejoinder  of  ratification,  tbe  de- 
fendant can  avail  bimself  of  tbat  ratification  al- 
though it  is  not  in  writing.  It  is  argaed  tbat 
although  no  action  could  have  been  brought  upon 
this  ratification,  still  Lord  Tenterden'e  Act  as  to 
ratificfttion  does  not  apply  to  set-off  when  pleaded 
against  an  infimt  In  tbe  first  place,  when  we 
look  for  the  meamng  of  the  Act  we  find  its 
priiici|»l  object  stated  in  the  titl^  "  An.  Act  for 
roiderinp  a  written  memovandnm  neoeesary  to 
ih.e  Talidily  of  certain  promises  and  engagements 
and  in  tbe  body  of  the  Act  we  find  this  enactment, 
*'  Tbat  no  action  ahiUl  be  ni^ntained  whereby  to 
charge  any  person  upon  any  promise  made  alter 
full  age  to  pay  any  dent  oontracted  daring  in&ncy, 
or  npon  any  ratificfUion  after  full  age  of  any 
promise  or  simple  contract  made  during  infancy, 
unless  sncb  promise  or  ratification  Bball  he  maac 
by  some  writing  signed  by  the  party  to  be  charged 
tberewith."  Now,  when  the  Legislature  decmes 
tbat  to  make  an  infant's  promise  valid  it  most  be 
in  writing,  it  would  be  a  most  singular  result  if 
we  were  to  decide  that  this  set-oCT  were  good.  But 
it  is  also  dear  tbat  set-off  is  founded  upon  statute, 
and  the  only  meaning  of  that  statute  is  to  prevent 
cross  actions,  In  was  not  intended  to  give  any 
new  rights  to  a  defendant ;  all  tb^  it  did  was  to 
enable  bim  to  av^l  himself  of  ^e.  rights  he  had 
in  Ihe  same  action  in  which  be  was  defendant 
When  the  Act  says  that  mutual  debts  may  be 
set  against  each  other,  it  means  such  claims  as 
can  be  enforced.  A  debt  capable  of  being  set-off, 
therefore,  must  be  one  for  which  an  action  can  be 
maintained;  and  that  would  be  sufficient  for  us 
in  this  case.  But  in  addition  to  tbat,  we  see  that 
the  words  of  the  section  are  tbat  "  Ko  action  shall 
be  maintained,"  and  these  words  are  not  so  difS- 
oult  to  interpret  as  tbe  words  of  the  21  Jac.  1  o. 
16,  which  says  that  "All  actions  of  account,  &o., 
should  be  commenced  within  six  years  next  afler 
tile  cause  of  such  action.'*  This  merely  limits  tbe 
time  within  whidi  an  action  may  be  hronght,  and 
this  has  been  held  eqaalW  to  bar  a  plea  of  aet-ofl. 
It  is  quite  true  Ixm  Tenterden's  Act  does  not 
alter  the  words  of  this  law.  but  what  tiie  4th 
section  of  bis  Act  says  is,  "  'Tbat  tbe  said  recited 
Acts  and  this  Act  shall  be  deemed  and  taken  to 
to  the  case  of  any  debt  or  simple  contract 


le^d  by  way  of  eet-ofC  on  the  part  of  any  defen 
dant,  either  by  plea,  notice,  or  otherwise."  "No 
action  can  be  brought  after  a  given  time  still,  and 
Z  don't  Eee  how  this  clause  can  apply  to  set-off  in 
*'  this  Act,"  unless  it  be  pleaded  m  an  action  of 
this  kind.  Thirdly,  we  are  bound  to  follow  the 
literal  construction  of  the  Act  of  Parliament  where 
tbat  is  clear  and  unmistakable,  and  here  it  dis- 
tinctly says  this  Act  shall  be  deemed  to  apply  to 
8et*<^.  We  must,  tberefore,  treat  set-off  as  if  it 
were  for  the  purposes  of  this  Act  equivalent  to  an 


action,  and  so  in  the  5th  section  we  must  take  the 
word  action  to  mean,  or  at  all  events  to  indude 
"  set-off."  On  all  these  grounds  the  judgment  of 
Uie  court  below  must  be  affirmed. 

Kellt,  G.B.— It  was  extremely  desirablo  that 
this  appeal  should  be  brought  before  as,  as  it 
involves  a  question  of  ^reat  and  general  impor- 
tance, and  r  am  of  opinion  that  on  two  grounds 
this  demand  is  alto^ber  barred.  In  we  first 
place,  we  mnst  consider  the  words  of  the  Act 
itself;  the^  are  undoubtedly  that  "  Ko  action  shall 
be  maintamed  whereby  to  charge  any  person  upon 
any  ratification  of  «  contract  made  dnriitg  infancy 
unless  such  tatification  be  in  writing."  I  take  ttio 
substantial  meaning  of  that  section  to  bo  tbat 
such  a  verbal  promise  or  revival  shall  not  only  be 
insufficient  to  maintain  an  action,  but  that  it  shall 
be  of  no  legal  effect  whatever.  Tbe  question  is 
not  whether  an  action  shall  be  maintained,  but 
whether  snob  {mnuse  oonstitates  a  revival  of  the 
contract.  The  words  that  "no  action  can  be 
maintained  "  are  equivalent  to  saying  that  it  is  not 
a  debt  which  in  any  way  or  under  any  form  or 
circumstances  can  l>e  enforced.  In  the  statute  of 
set-off  the  words  are  *'  mutual  debts."  Is  this  a 
debt  at  all — it  certainly  was  not  cue  during  tho 
infancy — has  it  become  one  by  ratification  P  And 
can  it  be  the  subjeot  of  set-os  if  not  of  an  action  P 
On  both  these  points  the  4th  section  of  the  Act 
aids  us :  "  This  Act  shall  be  deemed  to  apply  to 
any  set-off; "  that  applies  to  tbe  whole,  and  there- 
fore to  the  5th  section.  Tbe  question  must  be 
determined  on  the  literal  oonstruction  of  the 
statute,  sud  the  provisions  of  tbe  Act  are  con- 
clusive on  the  point  now  before  tbe  court.  The 
attorneys'  oases  cited  are  different,  there  is  nothing 
to  show  that  there  tho  mdlAon  oould  not  have 
been  maintained  at  some  laser  period.  Tbej  ai« 
analogous  to  an  action  on  a  bill  of  eidiaoge  not 
doe,  which  can  be  put  in  in  bankruptcy,  althoQ^ 
no  action  can  be  Drought  on  it  But  this  case 
is  a  totally  different  one,  and  this'alleged  ratifio^ 
tion  has  no  legal  effect  whatever  either  to  snpport 
an  action  or  a  plea  ctf  set-off 

Ublush,  L.J. — I  am  of  the  same  opinion.  The 
proper  ooDStmction  of  the  statute  of  set-off  has 
been  folly  considered  and  laid  down  by  Wilde,  C.J. 
in  the  case  of  Franeie  v.  Dodeworth  {ubt  nip.).  He 
says,  "  The  indicial  constmctoon  of  this  seotion 
(Q.  G.  2,  c  22)  has  been  that  no  debts  can  be  aaed 
by  way  of  set-off  under  this  btatute  focept  such 
as  are  recoverable  by  action;"  and  again,  "It 
seems  to  me,  therefore,  that  as  the  debt  souf^ht  to 
be  set-off  by  this  plea  is  not^  under  the  existing 
dronmstanoes,  a  debt  for  which  the'cbCendant 
ooold  have  muntained  m  aotion,  it  cannofe  bA 
availably  used  by  way  of  set-off."  Tbat  applies 
directly  to  the  case  bdbre  na.  _  In  order  that  this 
should  be  a  "  mutual  debt "  it  mnst  be  ona  oa 
which  an  action  oould  be  brought,  and  this  appears 
to  me  to  be  qneonwhidi  no  action  can  be  broagtit. 
Tbe  only  argument  on  the  other  side  arises  from 
the  cases  of  the  attorneys'  hills.   But  the^  diffisr 
from  this  case — for  in  them  tbe  remedy  is  cmly 
postponed;  but  Lord  Tenterden's  Act  does  not 
merely  postpone  debts  contracted  by  an  intent,  it 
takes  away  the  action  altogether  unless  tiiey  uq 
revived,  in  ifriting.   Therefore,  the  debt  is  a 
mere  nullity  without  a  written  ratification.  On 
tbcse  grounds,  as  well  as  on  Uiose  tbat  have  been 
already  mentioned,  I  Uiiok  the  appeal  mast  bo 
dismissed. 
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I>Einuv,  J. — ^It  in  difficult  to  distingtiish  the 
case  of  Brawn  t.  Tibbfittg  {ubi  tup.)  from  the  pre- 
sent one,  bnt  upon  fall  oonaideratton  I  find  ipmnds 
on  which  it  may  well  be  distinfftiished.  That  case 
was  decided  npon  the  words  of  6  &  7  Yiot.  c.  73  n.  37. 
words  extremely  like  those  of  the  section  of  Lord 
Tenterden's  Act  which  is  nnder  onr  oonsideration. 
It  is,  howerer,  I  think,  a  legitimate  observation 
that  the  words  were  not  precisely  the  same  as  in 
the  present  statnte — moreOTer,the  snbject-matter 
was  totally  different.  There  the  Chief  Jnstioe 
based  his  decision  very  mnch  on  the  fironnd  of 
long'establisbod  practice  hat  that  tells  direct>ly  in 
the  opposite  way  in  this  case.  In  Ffan«U  t.  DotU' 
vforth  {ubi  sup.)  the  plea  of  set^  ms  held  to  be 
on  the  same  firating  as  the  oommoioeinent  of  an 
action.  I  am  of  o^nion,  therefore,  that  a  verbal 
rajaBeation  in  this  ease  is  insnffifsentu 

Pollock,  B. — 1  am  d!  the  same  opinion.  In  my 
opinion  the  judgment  of  this  court  might  be  well 
liased  on  the  construction  pat  on  the  Statute  of 
IdtnitationB  and  set>off.  So  »r  back  as  Remington 
V.  Steoena  this  question  has  been  settled  bo  £ar  as 
the  Statute  ofMrnitations  is  concerned.  That  case 
is  commented  on  in  Franeia  v.  DodswortJi  (ubi 
sM|p.)*  Ill  the  latteV  case  it  is  quite  clear  that 
Wilde,  C.J.  speaks  of  a  well  understood  oonstmc- 
tioD,  and  I  should  prefer  to  rest  my  jodgment  on 
the  authority  of  that  ease. 

Judgment  affi,rmed. 
Solidtors  for  plaintiff,       and  King, 
Solidtor  for  defbndaat,  W.  Tatton, 


Wednetday,  May.  3 
lUinuLL,  Sjjtdsbs,  ahd  Co.  (Liuiisd]  v. 

THOKFSON.(a) 

St€iy  of  proceedingt  in  aefioa — Agrwmeni  to  rtf«r 
—Common  Law  ProceAviin  Act  1854  (17  4r  18 
Viei.  c  126,  #.  11). 

ThtpUsim^  doAmioi  from  As  <I^/imdan< a  serinm 
Mu»  m  mIoms  ijf  oeoowU  for  vtork  domtm  Th» 
d^eninmt  denisd  hit  ZioSiKfy  fe  pay.  After 
MOM  eorrsapofuleaea  U  voat  agrtad  Mftoasa  (Mm 
to  riftr  fht  mattert  t»  di^uit  to  arbitration.  W, 
was  (qqmntoZ  orfrftrofoff  and  proceeded  with  the 
r^erenee.  The  evidence  on  both  sides  was  tiuiy 
teuttn,  but  ten  monikt  having  dapted  without 
any  award  harnng  been  made  by  the  arbitrator^ 
plaintiff  routed  to  he  bound  by  the  atoard, 
and  brought  hit  action  to  recover  tXe  balance  of 
account  aUeged  to  be  due.  The  matter,  at  tM 
defendanft  requett,  made  an  order  ttaying  all 
Jwrther  proceedingt,  and  the  Queen't  Bench 
Divieion  {Blaeklmm,  J.  and  Fidd,  J.,  die- 
aeniiente  Quam,  J.)  eonfrmed  the  order  on  the 
ground  that  the  agreement  to  refer  wot  tcilhin 
Atf  proritUm  of  teeL  11  of  the  Oommon  Law 
Proeedmn  Ad  1854.  The  plaint^tappealed. 

jStSd  {reverting  tike  judgment  of  the  mmoriiy  of  Gie 
Queen't  ,B«Mi  DhitUm),  that  the  plaintiff  wot 
entitled  under  the  dretmatancet  to  briiM  hit 
action,  intitmueh  as  eeet.  11  only  applied  to  a 
tubaitting  agreement  eapoMe  of  being  carried 
into  effect. 

Per  Mellieh,  LJ. — Where  titera  ia  no  agreement 
except  to  refer  a  particular  diapute  aboui  a 
partidUar  matter,  and  the  agreement  hat  not 
been  made  a  rule  nf  eourf,  ami  is  eomee^mmU'g 

(■)  Bsportsa  Iqr  B.  H.  AiausR,  Bsq.,  B«litarHtt-I«w, 
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revocable,  then,  iftueh  an  agreement  be  revoked, 

it  it  at  an  end. 
Blythe  V.  Lafone  (1  El.  ^  Bl  435)  followed. 
Appeal  from  a  judgment  of  the  Queen's  Bentdi 

Division. 

This  was  an  action  brought  to  reoover  the  sam 
of  991.  6t.,  a  balanoe  of  aocoant  for  work  done  by 
the  plaintiff  a,as  builders.  On  17th  of  Sept.  1674,  the 
plaintiffs,  by  letter,  proposed  to  refer  the  matters 
m  dispute  to  arbitration.  After  some  coiTO> 
spondence  plaintiffs  stated  that  a  Mr.  Cox  was 
their  sarreyor.  and  defendant  stated  that  Mr. 
Ifixon  was  his  surveyor.  After  some  oorre- 
spondQiice  between  the  sarreyors  acting  as  agents 
for  the  parties,  the  following  agreement  to  refer 
Was  prepared  and  signed : 

13,  Daztmoafk4tns(^  Wsstmiiuter.  S.W., 
4tii  Feb.  1875^ 
Se  8t  Mark's  Cfanroh,  Walworth. 
I>flar  Sir,— III  tb«  above  matter  a  diepate  has  arissa 
between  the  parties  nepeotitiff  the  balaooe  doe  from  tiie 
defflsdaBt  (a  oailder)  and  tiie  plaintiff,  who  exeoated  tha 
•toaework  at  the  above  work.   In  ooasidi-ratian  of  ttie 
parties  not  belay  able  to  arrange  the  ntatter  aaiioaUy, 
we  th«  andersigned,  aotisg  ae  the  respeotive  enrvejore  ut 
the  natter,  bflff  that  yoa  will  andertake  to  arbitrate 
between  bi,  ana  do  hsrebv  agree  that  yoat  awud  shsll 
be  final  and  binding  apou  both  paniet.  without  any  ar> 
peal  whatavsr,  and  shaQ  ba  glad  to  leeeire  an  ea^ 
appoiatmsat  Irian  joo.— Wa  en.  Sir,  jonn  fathfnllj, 

TUOKU  NiXOH, 

8,  Dartmotith-Btres^  Weifaniastn,  SnrT«70t  for 
defsadant. 

JOKN  Cox. 

15,  Deka-Blnet.  AddpU.  SarrsTor  to  plaiatUb. 

The  arbitrator  aooe^ted  the  ^ipointment  by 
letter,  and  proceeded  with  the  raCorence  flnmtime 
to  time,  and  took  the  evidence  of  all  the  witnesses 
on  both  sides.  Borne  ten  months  or  so,  however, 
elapsed  without  the  arbitrator  ever  making  an 
award.  The  plaintiffs  thereupon  repudiated  tha 
said  arbitration,  and  refused  to  be  bound  by  any 
award,  in  consequeooe  of  the  arlntrator  having 
neglected  to  make  an  award  within  a  reasonable 
time,  and  gave  notice  of  his  refusal  to  be  bound  by 
such  award  both  to  the  arbitrator  and  the  defen- 
dants. 

The  plaintiffs  afterwards  oommenced  an  actim, 
whereupon  the  defendant  obUuned  an  order  from 
one  of  the  masters,  staying  all  further  proceed- 
ings therein. 

Agunst  this  order  the  pluntiffs  appealed  to 
Denman,  J.,  who  referred  the  queiition — so  far  as 
it  relates  to  the  appliacbility  of  sect.  11  of  the  Com* 
mon  Law  Procedure  Act  1854  (17  Ss  16  Yiot.  o.  125) 
— to  the  full  court(a). 


J a)  Whenever  the  parties  toanydeedoriBstronwat  ia 
ting,  to  be  hereafter  made  or  ezeoated,  or  any  of  them, 
shall  agree  that  an;  then  existing  or  future  diSeresoes 
between  them  or  any  of  then,  •baU  be  referred  to  arbi- 
ttatioB,  and  anyone  or  moM  of  tha  partiss  so  am^ag* 
or  sny  p«non  or  persone  olaimlng  throagh  or  onBer  him 
or  them,  ahall  neverthelau  oommenoe  any  aotioa  at  law 
oranitia  equity  agaioat  the  other  party  or  partaea,or 
aoy  of  them,  or  iMtnat  any  peraen  or  persona  elaiming 
throng  or  asder  him  or  them  in  reapect  ot  the  mattera 
ao  agraed  to  ba  referred,  or  any  of  tliem,  it  shall  be  lawfal 
for  toe  ooort  ia  whioh  anoh  action  or  salt  ia  brought,  ot  a 
julge  thereof,  on  application  by  the  defendant  or  defeo* 
danta,  or  any  of  tbem,  alter  appearaaoe  and  before  pita 
or  anawer,  npon  being  aatisfiea  that  so  auffioient  reason 
exiata  wby  Buoh  matters  oannnt  be  or  ought  aot  to  be 
referred  to  arbltratloa  aoeordlng  to  suidi  agreement  aa 
aforeaaid,  and  tiiat  the  defendant  waa  at  the  time  td  tha 
bringing  of  aaoh  action  or  salt,  andatilUa,  mdy  ajid 
willibg  to  jola  and  oonoar  in  all  aetrfneeeaiaq aM, 
Digitized  byVTCTOVTC 
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The  plaintifE  afterwards  moved  the  Court  of 
Queen's  Bench,  when  the  following  judgments 
were  given  by  Blackburn,  Qnain,  and  Field,  JJ. : 

Blackburn,  J. — The  question  that  arises  before 
US  in  this  case  is  the  effect  of  an  agreement  made 
between  these  two  parties.  It  appears  that 
matters  of  difference  bad  arisen  between  them, 
and  they  entered  into  an  agreement  in  writiog  hy 
whidi  they  nnderbook  to  r^er  existing  dispntes. 
^e  agreement  is  within  sect.  11  of  the  Common 
Law  Frocedure  Act  1854.  In  Slyth  v.  Lafone 
(1  £11.  &  Bll.  Bep.  435 ;  28  L.  J.  164,  Q.  B.)  it  was 
decided  by  this  court  that  an  agreement  to  come 
within  this  section  must  be  an  agreement  to  refer 
disputes  arising  out  of  an .  original  agreement. 
On  the  other  hand  Willes,  J.,  in  mason  v.  Haddan 
(35  L.  T.  163;  6  C.  B.,  N.  3.,  526),  dissents  from 
the  view  expressed  by  the  conrt  in  BUjih  v. 
Lafone  {ubi  sup.),  and  expresses  a  doobt  whether 
they  meant  to  decide  as  they  did.  We  have  there- 
fore to  decide  ourselves  which  of  these  two  con- 
flidnng  decisions  we  will  adopt.  We  are  all 
agread  that  the  words  of  the  ohnse  are  general, 
and  apply  to  diffbrenoes  existing ;  and,  Bpeaking 
for  myaelF,  I  prefer  to  follow  the  ded^on  arriTed 
at  in  Mason  t.  Saddan  by  the  Conrt  of  Oommou 
Pleas.  Uy  opinion  i«  that  we  have  power.  What 
is  the  meaning  of  the  11th  section  P  Before  that 
Act  the  power  to  refer  was  but  an .  agreement, 
whiofa,  if  broken,  could  be  the  ground  for  an 
action  and  damages.  This  was  considered  nn- 
desirable,  so  the  11th  section  of  the  Common 
Law  Procedure  Act  was  passed.  The  agreement 
should  be  considered  of  such  a  kind  as  to  make 
the  bringing  of  an  action  a  breach.  If  we  are 
satisfied  that  the  defendant  is  always  ready  for 
arbitration,  and  there  is  no  reason  why  the 
question  should  not  be  referred,  the  arbitration 
wonld  still  be  pending,  and  if  for  nine  or  ten 
months  no  award  has  been  made  tho  judge  would 
BtSU  hare  power  to  extend  the  time  for  making 
anoh  an  award.  "No  each  thing  has,  however, 
been  done  here.  Moreovn-,  it  is  the  pUtintifE  who 
has  given  notice  that  he  revokes  his  anUiority. 
Again,  though  the  agreement  in  question  might 
have  been  made  a  rule  of  court  under  sees.  17, 
still  the  Lejrislatnre  has  left  it  optional  with  the 
parties  whether  or  not  they  will  avail  themselves 
of  the  provisions.  The  arbitrator  in  this  case  has 
not  made  his  award,  and  consequently  the  agree- 
ment to  refer  has  been  broken,  but  it  tho  plain- 
tiff concurs  in  appointing  the  same  gentlemtm  to 
go  on  with  the  arbitration,  tho  award  will  be  good, 
and  even  now  he  may  concur  if  he  so  chooses.  If 
the  defendant  were  to  decline  to  join  in  renewing 
the  arbitrator's  authority,  that  would  be  a  venr 
good  reason  for  applying  to  ns  to  do  away  with 
the  stay  of  proceedings.  The  power  to  stay  does 
not  d^wnd  upon  a  pending  reference,  but  upon 
the  agreement  to  rwer,  and  therefore  the  power 
to  stay  in  this  ease  was  expressly  given  as  by  the 
11th  section. 

Qoain,  J.— I  venture  to  differ  with  regard  to 
the  construction  to  be  put  on  sect.  11.  According 
to  the  15th  section  toe  aiiritrator  was  fimetw 


proper  for  oacBing  anoh  matten  so  to  be  daoided  by 
arbitiatioii,  to  nuke  a  rale  or  order  s^jing  all  prooaed' 
iaffi  in  BQbh  action  or  suit,  on  tnoh  tmns  m  to  ooat*  and 
ottaerwiB*  as  to  soeh  eonrt  or  jndge  mav  setm  fit,  pro- 
vided alwajs,  that  aay  nuh  rale  or  oroar  maj  at  any 
time  afterwards  be  diioliarg«»d  or  varied  as  jnitloe  may 
require. 


[Ct.  or  App, 


officio.  It  has  been  well  established  that  prior  to- 
the  Common  Law  Procedure  Act  the  parties  had 
always  a  right  to  revoke.  The  first  attempt  bo- 
restrict  that  power  was  made  in  the  reign  of 
William  IIL  (9  &  10  Will.  3,  c.  15),  which  had 
only  a  very  imperfect  result,  ae  it  was  still  poeaibl» 
to  revdie  before  the  tnnxdf  even  though  the 
agreonent  had  been  made  a  mie  of  oonrt.  By 
3  A  4  WilL  4,  c  42,  8.  39,  whwe  the  reference  is  in 
parsnance  of  a  submission  which  contains  an 
agreement  that  it  shall  be  made  a  rule  of  conrtr 
there  was  no  power  of  revocation  without  leave 
of  the  ooni-t,  and  that  wae  the  position  of  aSairs 
at  the  passing  of  the  Common  Law  Procedure 
Act.  Sect.  l7  of  the  Common  Law  Procedure 
Act  1854  makes  no  difference  as  to  this  power, 
and  if  it  does  not  bring  the  case  within  the  scope 
of  3  &  4  Will.  4,  c.  42,  s.  39,  it  does  not  affect  it 
at  all.  Does  sect  11  interfere  with  the  power  of 
revocation  P  Kot  a  word  is  said  there  abont  revo- 
cation, so  that  where  an  arbitration  luts  been 
revoked  so  as  to  make  an  award  impossible,  no 
G^uestion  can  arise  under  sect.  11.  Ko  doubt  th» 
hability  m  the  agreement  to  refer  would  remiun,. 
but  that  agreement  mnst  ba  a  living  one.  If  the 
proceedings  are  once  stned  thm  is  no  power  for 
the  arbitrator  to  proceed  wifehonfe  a  new  consent. 
Sect.  11  appears  to  me  to  contemplate  an  oxisdng 
reference,  and  one  that  may  go  on  to  completioDr 
so  in  this  case  the  right  to  stay  proceedings  mnst 
fall.  It  strikes  me  that  the  defendant  is  not  in  a 
position  to  make  an  applioation  under  sect.  11  until 
be  has  acted  in  aooordanoe  with  sects.  15  and  17. 
The  gist  of  my  view  of  sect.  11  is  that  where  the 
action  is  stayed  the  arbitrator  must  be  in  a 
position  to  proceed  without  a  firesh  consent. 
There  must  oe  a  living  arbitration  to  fall  tm6k 
upon,  and  that  is  not  the  case  here,  because  tho- 
autbority  of  the  arbitrator  has  been  revoked,  and 
secondly,  the  time  witiiin  whic^  the  award  can  be 
made  has  elapsed. 

Field,  J. — Uyoinnionisthatttheindgehas  power 
under  sect.  11,  This  case  does  not  fidl  wiAm  the 
introductory  words  of  the  saetion.  BiDth  puties 
agreed  to  refer  the  difterenoes  in  qnestaon  to  a 
particular  person,  who  is  able  and  willing  to  go  on 
with  the  reference.  One  party  has  violated  the 
agreement,  and  has  revoked  the  authority  to- 
refer,  and  so  prevented  the  award  being  made. 
He  has  gone  farther,  and  brought  an  action  on 
the  very  matters  he  solemnly  agreed  to  refer. 
Now  sect.  11  Bojrs  this  (his  Ijoraship  read  the 
sectitm).  But  it  is  SMd  the  power  to  stay  cannot 
be  exercised  for  two  reasons,  first,  because  three 
months  have  elapsed,  and  so  under  sect.  15  the 
power  to  make  ui  award  has  gone,  and  secondly 
one  of  the  parties  having  broken  the  agreement, 
has  withdrawn  his  authority.  Bat,  as  it  seems  to 
me,  the  judge  has  the  power  to  determine  these 
questions.  If  the  plaintiff  consents  the  rnforenco 
may  be  proceedsd  with,  and  there  is  no  reaaon 
why  one  of  the  parties  sbonid  be  able  to  get  rid 
of  the  erlntoation.  As  regards  ^nzion  df  tinae, 
the  lapse  is  not  a  sufficient  reason  why  the  arbi- 
trator should  not  make  his  award,  for  his  powers 
may  be  prolonged  at  any  moment. 

From  this  judgment  the  plaintiffs  appealed. 

B.  0.  Lane  for  the  appellants. — ^The  11th  section 
of  the  Common  Law  Procedure  Act  has  no  appli- 
cability here.  That  section  points  not  to  an  agree- 
ment to  refer,  made  after  a  dispute  has  arisen,  bn( 
to  one  made  before — ^in  fact,  aiLexpress  prevision 
Digitized  by  VjOOQ  IC ' 
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that  fatnre  differences  should  be  referred.  The 
deed  or  instrament  referred  to  is  that  npon  vhich 
the  action  is  brought.  Blytiie  v.  Lafom  (1  El.  &  BI. 
435  ;  28  L.  J.  164,  Q.  B.)  is  a  strong  aathority  in 
our  favoor.  That  was  an  action  on  a  charter- 
party,  in  whioh  there  vas  no  agreement  to  refer, 
bnt  a  written  ooneBpondenoe  had  takui  place  be- 
twem  the  plaintifE  and  defendants  after  the  alleged 
■oaoses  o!  action  by  which  the  parties  had  con- 
sented to  refer  the  matters  in  difference  to  ar- 
bitration, and  Lord  Campbell,  C.J.  expressly  says 
that  "  section  11  does  not  apply  to  the  case  of 
«  Bobsequent  agreement  of  parties  to  refer  a  matter 
in  difference  arising  out  of  another  instmmeot, 
where  thera  is  no  stipalation  to  refer  contained  in 
the  original  instrament."  No  doabt  the  other 
side  wiU  rely  on  Ma$on  t.  Baddeit  (33  L.  T.  163 
€  C.  B.,  N.  S..  527)  in  which  Willes  J.,  doabts  the 
doctrine  laid  down  in  Blythe  v.  Lafone  (uhi  ntp). 
What  he  said,  however,  was  a  mere  obiier  dictum, 
■as  the  point  did  not  directly  arise  b^ore  him. 
An  agreement  to  refer  whioh  has  iailed  cannot  be 
within  the  section.  [MxLuaH,  L.  J.— It  is  a  special 
agreement  to  refer  a  dispote,  and,  iiprapmlj  re- 
▼okad,  is  it  not  at  an  end  P]  Thwe  was  nere, 
moreover,  no  artnioration  in  existenee,  and  tim 
arbitrator  harine  become  by  opo^ion  of  law 
juncttu  officio,  there  was  no  right  to  stay  the 
action.  By  sect.  15  ifc  is  provided  that  in  the  case 
of  a  submission,  whioh  might  be  made  a  mle  of 
court,  if  no  time  were  limited  within  whioh  the 
arbitrator  was  to  make  bis  award,  it  should  be 
made  within  three  months,  and  it  is  also  provided 
that  he  might  at  any  time  enlarge  the  time  for 
making  his  award,  or  the  time  might  be  enlaiged 
by  an  order  or  by  consent  of  the  parties.  Seot.  15 
applies  to  cases  where  not  only  the  submission  is 
bj^  an  order  cf  the  court,  but  where  it  is  a  sub- 
mission such  as  this  which  could  be  nude  a  rnle 
■c^  court.  Here  there  is  no  pretence  for  siting 
tbero  baa  been  an  enlargement  of  the  statutory 
time,  and  certainly  no  implied  consent  of  the 
parties  can  be  ii^eired.  As  regards  the  auUiority 
to  revoke  before  the  award  is  made,  see 

&  7>rury,  88  L.  J.  378.  Oh. ; 
Mills  v.BayZdv.SZL.J.lTB  Ex. ;  8  H.  ft  C.86 ; 
He  also  cited 
jRs  JlouM  Jfycr.  L.  Bep.  6  C.  P.  212  ;  40  I..  J.  US, 
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Bigham,  for  the  defendant. — Even  assuming 
there  is  a  power  to  revoke,  the  11th  section  does 
not  give  power  to  stop  the  action.  Here  the  parties 
bave  entered  into  an  agreement ;  that  agreement 
liaa  not  been  fulfilled,  and  it  is  no  answer  that  one 
ade  ban  violated  it.  [Meujsh,  L.jr. — Unst  there 
not  be  a  subsisting  aeremnent  ?]  There  is  a  eub- 
aistiiig  agreement^  nuesa  the  upreement  baa  be«i 
reaoindea  by  oonaent  Seot.  11  was  intended  to 
meet  this  very  case. 

JtOEL,  ILB.— -I  am  <d  opinion  that  this  ait|ieal 
must  be  aOowed.  The  qnestion  we^  have  to  decide 
is  a  short  and  simple  one,  and  arisea  under  sect.  11 
of  the  Oommon  Law  Procedure  Act  1854,  under 
which  the  oourt  is  entitled  to  stay  proceedings  in 
an  action  where  tliere  is  an  existing  agFeement  to 
refer  to  arbitration,  and  it  is  capable  of  being  per- 
ionned.  In  Hob  case  the  agreement  to  refer  was 
not  made  a  rule  <£  oourt,  and  was  revoked  before 
action  brought.  It  has  been  suggested  that  the 
person  revwing  would  have  power  to  withdraw 
the  revocation ;  that,  however,  could  not  be  done 
without  cottsrat,  and  even  if  the  consent  were 
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obbuned,  there  wonld  be  a  new  agreement.  There 
there  was  no  existing  agreement,  and  therefore 
the  matter  in  qnestiou  oould  not  be  referred  to 
arbitration  under  the  powers  of  sect.  11.  The 
words  of  the  section  are  these :  "  Wherever  the 
parties  to  any  deed  <nr  instrament  in  writing.  Ac., 
shall  agree  that  any  then  existing  or  future  dif- 
ferences between  them  or  any  of  them,  sbuill  be 
referred  to  arbitration,  and  any  one  of  Aa  parties 
BO  agreeing  shall  neverthel^  commence  an  aotitm 
at  law,  it  shall  be  lawful  for  jbhe  court  in  whioh 
the  action  is  brooght.  Ac,  npon  being  satisfied 
that  no  snfficient  roason  eztsts  why  such  matters 
cannot  be,  or  ought  not  to  be,  referred  to  arbitra- 
tion according  to  such  agreement  as  aforesaid,  to 
make  a  rale  or  order  staying  all  proceedings  in 
snob  action."  The  words  "  such  agreement  as 
aforesaid  "  are  very  material,  and  I  am  of  opinion 
the  section  has  no  applicability  to  a  case  such  as 
this. 

Kelly,  C.B.— There  can  be  no  doubt  that  this 
is  not  an  agreement  to  be  performed  in  fuiurot 
bat  an  agreement  by  whioh  the  parties  then  and 
there  referred  difibrenoes  whioh  were  nnstang  to 
arbitration.  There  is  here  no  asTeement  whidi 
the  coort  can  enforce.  If  the  oourt  interfered,  the 
result  would  be  to  compel  the  parties  to  enter  on 
a  new  reference.  An  agreement  between  the 
parties  to  refer  existing  disputes  and  disputes 
which  might  thereafter  arise  is  different  altogether 
from  the  case  how  before  ns.  The  Act  enables 
the  court,  when  there  is  an  agreement  in  existence, 
and  there  has  been  a  violation  of  that  agreement 
which  requires  their  interposition,  to  mterfere. 
Bat  the  section  which  confers  this  power  on  the 
court  has  no  application  in  the  present  case.  The 
Legislature  has  provided  a  remedy  for  the  state 
of  things  which  has  arisen  here,  thongh  the 
parties  have  not  availed  themselves  of  it,  which  is 
to  make  the  submissicn  a  rule  of  court.  The 
statute  requires  that  th«<e  should  be  an  existing 
agreement ;  no  anob  agreement  is  to  be  fonira 
here,  and  the  statute  therefore  4us  no  open^aon. 
The  judgment  of  the  Queen's  Bench  Division 
must  therefore  be  reversed. 

2tfELLisH,  L.J. — I  think  sect.  11  applies  to  a 
subsisting  agreement  which  is  capable  of  beinic 
carried  into  effect.  It  sometimes  happens  that 
though  the  parties  may  have  agreed  at  one  thne, 
such  agreement  may  have  come  to  a>n  end.  I 
think  that  the  section  is  not  confined  to  & 
general  agreement  in  the  instrument  in  writing  to 
refer  to  ai-bitration.  Tet  there  is  a  material  dif- 
ference between  such  and  an  agreement  to 
refer  a  particular  dispute.  In  the  former  case, 
although  revoked,  the  general  agreement  would 
still  continue  and  be  operative.  Bat  where  thore 
is  no  agreement  exc^t  to  re£ar  a  partioalar  dis- 

C'  e  about  a  partioalar  matter,  and  the  afpeement 
not  been  made  a  rule  of  oonrt  and  is  oonse- 
qaently  revocable,  then  if  snob  agreement  be 
revoked,  it  ia  at  an  end.  The  expressions  that  fell 
from  Mr.  Justice  Field  daring  the  course  of  his 
judgment,  as  to  goin^  before  a  judge  to  ^  the 
time  enlarged,  convince  me  tlutt  the  right  to 
have  the  time  enlarged  relates  only  to  an  agree- 
ment which  has  not  been  revoked,  and  is  citable  of 
being  performed.  I  cannot  think  that  this  section 
compels  parties  to  make  a  fresh  agreement  for  a 
new  arbitration,  for  that  is,  in  my  opinion,  the 
result  of  the  judgment  that  has  been  given  by  the 
court  below.   I  am  of  opinion  that  this  agreement 
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does  not 'come  within  the  words  of  the  seotion;  ] 
and  that  if  the  Legislatmre  had  bo  intended,  tbev 
would  hare  said  ao  in  plain  terms.  Possibly  snon 
an  enactment  would  be  beneficial ;  however  that 
might  be,  this  seotion  only  applies  to  a  snbsis^ng 
agreement  capable  of  being  performed,  and  whitu 
has  been  violated.  The  judgment  the  Qdmo's 
Bewdi  Division  mnst  tharafwe  be  rerarsed. 

Dzniiir.  J.— Having  had  fhia  matter  before  me 
at  chambers,  I  wish  to  say  that  whether  plaintilFB 
were  right  or  wrong  in  the  coarse  they  adopted, 
forms  no  part  of  my  indement.  I  agree  with  the 
rest  of  the  court,  and  also  with  the  jadgment 
my  brother  Qaain,  that  sect.  11  does  not  apply. 
I  think  it  impossible  to  hold,  without  violating 
the  plain  meaning  of  the  secUon,  that  a  fresh 
arbitrator  can  be  appointed.  It  is  plain  that 
Blackburn,  J.,  did  not  ftilly  appreciate  the  words 
*'  cannot  be,"  as  disfcingniahed  from  "  onght  not  to 
be."  The  order  of  the  court  beknr  must  be  dis- 
charged. 

Judgment  rever$ed  wUh  «w<t. 
Solicitor  for  appellant.  A,  B.  Copp. 
Solidtos  fbr  respondoit^  Priii^ard  and  MngU- 


Monda/y,  May  8. 
(Before  Jesszl,  M.B.,  Ksllt,  C.B.,  Mellibh,  L.J., 
and  Pollock,  B.) 

Southwell  and  ANOTHsa  t>.  Bowditch.  (a) 
MereanHle  eontraet — Broker — Prineipal  and  agent 

— Bold  note — Pi>r«onai  litibtlUy  of  broker. 
The  plaintiffs  tn  ihis  ca$a  aougJit  to  v%alee  the 
defendant,  who  acied  ae  iheir  broker,  liable  upon 
Vie  foUowmg  sold  note,  whtdi  he  had  sent  to 
ihem: 

"Ihaoeihie  day  sold  by  your  order,  and  for  your 
.V   aceatmi,  io  my  prineipalt,  about  pta  tone  of 
preeeed  anUhraeene,  Paument  m  com,  I««s  1  per 

cent,  brokerage. — W.  A.  BowditiA.'* 
Seld  {reverting  tite  deoieion  of  the  eourt  below),  thai 
aa  there  was  no  usage  proved  iohieh  would  govern 
ew^  a  contract,  it  must  be  interpreted  Uterdily  ; 
and  upon  a  strici  inUnpretaiion  of  Us  terms  ihe 
broher  could  not  he  held  peraonaUy  liable. 
Appeal  from  the  Common  Pleas  Diriiiioii. 

Upon  the  trial  of  the  action  at  GhuldhiJl  on  the 
16th  Dec  1874,  a  verdict  was  entered  for  plaintiffs, 
yn&.  leave  to  the  defendant  to  move  to  enter  a 
nonsuit  or  a  verdict  for  himself,  upon  the  ground 
that  there  was  no  evidence  to  support  plamtifTs 
case. 

On  the  l^th  Jan.  1876,  the  Court  of  Common 
Pleas  (Ijord  Coleridge,  C.J.,  Grove  and  Denman, 
JJ.)  discharged  the  role  d^endant  had  obtained, 
in  accordance  with  leave  reserved. 

iLgainst  this  decision  defendant  now  appealed. 

The  facts  of  the  case  and  the  judgment  of  the 
court  below  are  fully  reported  31  L.  T.  Bep.  K.  S. 
13S. 

Cohen,  Q.G.,  A.  L.  Smith,  and  Purvis,  for  the 
appellant. — ^No  doubt,  if  a  person  signs  a  docu- 
ment ew^lieiter,  it  binds  him,  but  only  to  the 
contents  of  the  document.  The  signature  is  the 
strongest  evidence  that  defendant  is  ooundbythis 
document^  but  what  he  is  bound  to  do  depends  upon 
the  terms  of  the  note  itself.  The  court  below 
seems  to  have  considered  that  the  words  "  I  have 
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this  day  sold,**  are  equivalent  to  "  I  hare  this  day 
bought  of  yon."  There  are  three  forms  of  note 
generally  used  by  brokers,  given  in  Bhidcbum  on 
Sales,  p.  89.  "  In  two  of  these  cases  the  brdcsr 
onthe  face  of  the  note  says,  'I  am  eontracttDg 
with  you  for  a  principal ;'  in  the  first  be  gma  the 
name  of  the  pnnoipal,  in  the  seoond  he  does  no^ 
bnt  in  eadi  case  he  pn^sssea  on  the  Imo  of  the 
writing  to  be  selling  as  ui  agent."  Andthatisthe 
present  case,  for  the  purchase  is  not  made  here  in 
the  broker's  name,  bnt  by  the  broker  for  his  piin- 
cip^s.  Here  there  has  been  no  evidence  of  a  cus- 
tom which  would  qualify  the  contract,  and  Plteti. 
Iforton  (26L.T.Bep,  N.  S.18i  L.Bep.  7  Q.B. 
126),  is  an  author!^  directly  in  oar  favonr.  In 
Humfrmi  V.  DaU  (E.  B.  &  E.  1004  ;  27  L.  J.  390, 
Q.  B..  "Sji.  Oh.),  the  words  of  the  contract  were 
qualified  by  the  us^  of  trade.  In  Potce  v.  Walker 
(22  L.  T.  Bop.  N.  S.  547;  L.  Bep.  5  Ex.  173;  39 
L.  J.  109,  Ex.) ;  and  Bharman  v.  Brandt  (L.  Bep. 
6  Q-  B.  laO),  and  oases  of  that  olass,  the  action  was 
between  one  oontraotang  party  and  the  agoit  of 
Uie  other;  bnt  this  case  is  between  one  oontnet* 
ing  party  and  his  own  agent.  Witlioat  being  in 
itaeu  a  omitract  with  his  prinotpal.  Uiia  note  is 
TueAil  as  a  warrantnr  by  the  bn^er  thirt  he  has  a 
princ^ml ;  it  also  snows  that  he  has  completed  the 
oanbcaot,  and  it  is  necessaiy  nndw  tiia  Statute  of 
Frauds. 

Aeplajid  (with  him  Ben^arMn,  Q.C.). — Wherevw 
a  man  purchases  goods  as  agent  for  another  whose 
name  he  does  not  disclose,  he  is  himself  liable. 
The  sold  note  in  this  case  must  imply  that  d^en- 
dant  bought  as  well  as  sdd.  Hvaafrey  r.  Dale  (7  E. 
&  B.  372)  decides  the  very  point.  Iiwd  Campbdl, 
in  his  judgment,  says :  "The  defendants,  signing 
as  brokers,  say  they  have  sold  for  Thomas  and  Moore 
to  their  own  principal,  whom  they  do  not  n^e, 
bnt  for  whom  thev  oy  necessary  implication  say 
tiiej  have  bought.  And  the  same  view  was  hw 
by  Crowder,  J.  and  Marten,  B.,  when  the  case 
went  to  the  Exchequer  Chamber  on  Appeal: 
(£.  B.  A  E.  1004.)  The  defendant,  therefore,  is 
liable.  They  also  cited  and  referred  to  the  oasesitf 

Pemtell  r.  Alexander,  S  E.  ft  B,  8B8 ; 

Fleet  T.  Mvrton,  vbi  sup. ; 

Paice  r.  Walker,  «M  sup. ; 

Cropper  r.  Cook,  17  L.  T,  Bep.  N.  8.  008 :  L.  Jtm. 

3C.P.194. 

Jbssel,  M.B. — This  is  an  appeal  from  the  Coni'- 
mon  Pleas  Division  of  the  High  Court  of  Justice, 
and  the  question  to  be  determined  by  us  is  as  to 
the  interpretation  of  a  mercantile  contract.  I  may 
observe,  in  the  first  place,  that  I  am  not  aware 
that  there  is  any  difference  between  the  role  appli- 
cable to  the  interpretation  of  mercantile  contracts 
and  of  all  other  contracts.  In  the  absence  of  some 
particular  nsage,  written  contracts  must  be  oon- 
stmed  to  have  the  meaning  they  would  appear  to 
bedr  grammatically,  and  l£at  appliea  to  the  ocm- 
tract  before  ue.  The  writer  intended  to  say  that 
he  acted  as  broker  between  two  princip^  vi&, 
the  purchaser  and  the  vendor.  Qiie  contract  is, 
"  I  have  this  day  sold  by  your  orders  and  for  your 
account  to  my  prindpals  about  five  tons  of  pressed 
anthracene  .  .  .  payment  in  cash  in  fourteen  days 
aiter  delivery,  less  per  cent,  discount,  uid  1  per 
cent,  brokerage. — W.  A.  Bowditch."  That  is  the 
whole  of  the  contract  He  says,  "  Sold  by  your 
order  and  for  your  account,"  and  "sold  to  my 
principals,"  i.e.,  sold  to  people  for  whom  I  am 
acting  as  brol»r,  and  there  is  nothing  whatever  to 
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ahow  that  Bowditoh  was  not  acting  aa  broker. 
Bat  there  are  two  ways  in  which  the  broker  might 
make  himself  personally  liable:  first,  either  by 
words  in  the  contract  itself,  or  secondly,  by  some 
impUed  oontnct  arising  from  the  nsages  ot  trade. 
Bnt  it  cannot  be  said  that  tiie  first  is  the  case 
here;  there  is  nothing  in  this  eontract  by  which 
the  deftodant  says  "I make  myself  liable ;"  nor 
are  there  an^  words  upon  the  faoe  of  ife  from  whioh 
■noh  a  liability  can  oe  implied.  I  think  there 
c»naot  be  a  more  vicioaa  kind  of  interpretation 
than  by  the  comparison  of  various  contraots,  on 
the  ground  that  the  difference  between  them  is 
exoeedinely  slight.  Argument  by  differentiation 
is  most  daogerons,  as  none  is  more  likely  to  lead 
to  misconstruction.  As  to  the  second  way  in 
which  a  broker  may  make  himself  liable,  there  is 
no  usage  of  trade  proved  here.  In  the  court 
below  a  particular  authority  was  mnch  relied 
upon,  which  seems  to  have  decided  that  you 
can  admit  evidence  of  usage  in  the  inteipretation 
of  written  contracts,  but  the  usage  must  be  such  a 
one  as  would  not  be  oootradictoiy  to  the  written 
contract ;  ife  must  be  explaoatoiy  of  the  contract. 
This,  no  doubt,  would  appear  to  vary  the  oonferaofe 
as  written,  but  some  of  the  judges  tried  to  get 
over  the  difficulty  by  saying  that  the  usage  was 
addifeional  to  the  written  contract,  that  it  added 
an  implied  inddeiit  to  the  contract.  Evidence 
of  usage  might,  therefore,  have  been  admissible 
whereby  to  cfaai^  the  defendant  in  this  case ;  bnt 
that  has  not  been  done — that  woald  have  reduced 
the  whole  matter  to  a  qnestion  of  pleading.  The 
judges  in  the  court  below  do  not  appear  to  have 
differed  in  the  view  fehev  took  of  the  case,  namely, 
that  whatever  they  may  nave  thought  of  the  written 
contract  they  must  give  it  a  peculiar  interpreta- 
tion, because  it  is  a  mercantile  contract.  Grove,  J. 
says,  "  I  am  free  to  admit  that  if  this  had  not  been 
a  mercantile  document,  and  we  were  construing  a 
new  form  of  contract  in  the  same  words,  there 
might  have  been  a  real  distinction  between  the 
words,  *  I  have  sold  foe  you,'  and  the  words  '  I 
|iave  bought  of  you,'  bat  the  question  is,  what  the 
meaning  of  a  dooument  snoh  as  this  is  viewed  as 
»  mercantile  document."  For  my  part,  I  do  not 
know  where  sudh  a  rule  of  oonatruction  as  that 
would  begin  or  end.  He  refnrs  to  Hum/ray  v. 
Dale  {ubi  mp.)  alone  as  to  this  dooument  being  a 
contract  of  purchase.  Again,  Lord  Coleridge,  C.J., 
in  bis  judgment,  says :  "  We  are  dealing  with  a 
common  form  of  document,  well  known  to  even- 
one  who  has  had  anything  to  do  with  mercantile 
matters,  and  to  give  the  note  such  a  construction 
aa  is  Buggeated  wonld,  it  appears  to  me,  be  going 
contrary  to  its  well  known  meaning  among  mer- 
cantile men ;"  and  then  he  refers  to  two  cases, 
Humfrey  v.  Dale  {uli  sup.),  and  Fleet  v.  Murton 
{ubi  sup.}.  Denman,  J.,  takes  the  same  view.  He 
says :  "  The  words  have  practically  received  jndi- 
cial  construction  by  the  Conrt  of  Qaeen's  Bench 
and  Exchequer  Ohamber,  and  we  cannot,  in  my 
miinion,  upset  what  has  so  long  been  treated  as 
the  true  construction  of  a  weltlcnown  mercantile 
dooument.'*  No  one  says  t^at  they  have  given  the 
nafennd  interpretation  to  the  contract  on  rrading 
its  terms;  nor  that  th^  have  given  its  proper 
oonstruotlon  as  a  mercantile  contract;  bat  that 
they  are  bonnd  to  hold  that  this  oontract  is  not  to 
have  its  natural  meaning.  Previous  decisions  may 
have  sud  that  "sold  means  "boa^ht,"  and 
"  bought "  means  "  sold,"  and  those  dedsiona  may 
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be  known  to  thousands  of  business  men,  so  it 
becomes  necessary  for  us  to  find  if  sach  cases 
exist.   Let  na  examine  those  upon  whioh  the  court 
below  relied.   In  Humfrey  y.  Dale  (in  which  case 
I  may  m«ition  that  the  words  of  the  conlrsot 
were  similar  to  those  in  the  present  case,  but  not 
exactly  the  same),  Lord  Campbell,  in  giving  tJiie 
iudgment  of  the  court  (7  E.  &  B.  278),  says :  "  We 
have  then,  as  the  case  now  stands,  clear  evidence 
of  a  oontract  <^  bargain  and  sale  between  the 
plaintiff  as  the  seller  and  the  nndisclosed  principal 
of  the  defendants."   He  then  examines  the  evi- 
dence and  says  that  on  the  groand  of  usa^n  the 
defendant  is  liable.    He  has  decided  that  without 
nsage  the  broker  ia  not  liable,  but  he  finds  that 
be  can  admit  usage  to  control  the  written  con- 
tract, and  that  usage  proves  that  the  broker  is 
personally  liable.   On  appeal,  Willes,  J.,  said 
(E.  B.  &  E.  1008) :  "  The  wntinu'  relied  upon  shows 
the  defendants  to  have  sold  as  agents  for  the 
plaintiff ;  whereas  the  plaintiff,  to  sustain  his  ac- 
tion, must  make  out  that  the  defendants  purchased 
of  him  as  principal."  Crowder,  J.,  baaed  hia  judg- 
ment on  two  additional  grouiu^ — the  fact  of  these 
having  been  two  notes  (here  we  have  bnt  one 
note),  and  he  relies  upon  the  uaage  of  trade  which 
had  been  proved.  Hartin,  B.,  relied  upon  the  usage 
of  trade.   Channell,  B.,  was  of  the  opposite  opi- 
nion.   Williams,  J.,  i^ied  upon  the  usage  ci 
trade.   Cockbum,  C.J..  says :  "  I  am  cleany  of 
opinion,  that  as  the  evidence  was  offered  not  to 
vary  bat  simply  to  explain  the  terms  of  the  con- 
tract, it  was  admissible,  on  the  principle  on  which 
evidence  of  the  naage  of  particular  tradea  has  in 
so  many  other  instances  been  admitted."  He  relies 
upon  the  usage  of  trade.  The  series  of  judgments 
in  that  case  amounts  to  this :  those  who  dissented 
from  the  judgment  of  the  court  below  do  so  on  the 
ground  that  there  was  no  contract  binding  upon 
the  defendant ;  those  who  affirm  the  decision  do  it 
on  the  grounds  that  although  there  ia  no  oontract 
binding  the  defendant  by  its  own  terms,  still  by 
the  usage  of  trade  he  is  bound  as  a  principal.  I 
now  turn  to  the  only  other  case  referred  to  oy  the 
court  below.    In  Fleet  t.  Murton  there  was  a 
contract  in  similar  terms  to  the  present  one,  and 
again  the  nsage  of  trade  was  relied  upon.  Cock- 
bum,  G. J.,  saya :  "  I  quite  agree  in  the  propriety 
and  Boundness  of  the  deoiaion  given  in  tne  recent 
case  of  Fairlie  v.  Fmton  (22  L.  T.  Rep.  N.  S.  373  i 
L.  Bep.  5  Ex.  169 ;  S9  L.  J.  107,  Ex.),  where  the 
plaintiff  contracted  as  a  broker  for  a  principal 
named ;  for  in  that  case  the  principal  waa  named, 
and  I  am  of  opinion  that  the  same  principle  would 
apply  where  the  principal  is  not  named,  so  long  as 
it  appeal's  on  toe  &ce  of  the  contract  that  the 
broker  is  contracting  as  broker  for  a  principal  and 
not  for  himself  as  principal;  and  in  that  case  alao 
the  broker  wonld  not  be  liable  on  the  contract  if 
the  principal  failed  to  fulfil  his  oontract."  Then 
he  goes  on  to  aay  that  evidence  of  custom  was 
admissible,  and  that  after  that  evidence  the 
brokers  were  properly  held  liable— in  other  words, 
the  broker  vas  not  liable  except  upon  evidence  of 
the  custom.   In  the  same  case  there  is  a  remarks 
abl^  clear  judgment  given  by  Blackbam,  3.,  in 
which  he  says  :  "  I  take  it  there  is  no  doubt  at  all 
in  principle,  that  a  broker,  as  such,  merely  dealing 
as  broker  and  not  as  porchaser  of  the  article 
makes  a  contract  from  the  very  nature  of  things 
between  the  buyer  and  the  seller,  and  he  is  nob 
himself  either  buyer  or  seller,  and  tiu^  oouae- 
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qnently,  where  the  contract,  as  in  the  present  case, 
in  temiB,  sayB  '  sold  to  A.  B.,'  or  'sold  to  my  princi- 
pals/ and  the  broker  signs  himself  simply  as 
broker,  he  does  not  make  himself  by  that  either 
purchaser  or  seller  of  the  goods,  he  is  simply  the 
oroker  making  the  contract."  Thus  he  shows  the 
fitllaoy  of  the  notion  that  "  sold  for  you  "  means 
"  bought  of  you."  He  then  diBoosses  the  admia- 
BibUity  evidence  of  oustom,  and  decides  the 
case  Qpon  the  cub  torn  proved.  Both  opon  prin- 
ciple, therefore,  and  upon  Mithorit^,  and  ihe  only 
caMB  I  have  referred  to  are  those  cited  by  the 
judges  of  the  court  below,  .1  am  of  opinion  that 
the  defendant  is  not  liable. 

Kellt,  C.B. — Mercantile  contracts,  like  all 
others,  must  be  so  construed  as  to  give  effect  to 
the  language  contained  in  them  according  to  the 
usual  and  grammatical  construction  of  language, 
otherwise  yon  make  those  who  enter  into  them 
parties  to  a  contract  they  never  intended  to  enter 
enter  into.  Is  there  anything  here  to  render  the 
defendant  liable  upon  this  contract  when  con- 
strued according  to  its  natural  meaning  P  I  am  of 
opinion  there  is  not.  The  cases  referred  to  are  no 
doubt  sound  in  point  of  law.  The  usages  of  trade 
are  moat  important,  bat  the  usage  that  a  broker, 
if  he  cuntraotfi  on  behalf  of  an  unnamed  principal, 
is  perscmally  luble»  has  no  bearing  apon  a  oon- 
tract  where  the  qnestion  of  nai^  does  not  arise. 
Here  we  have  only  to  look  at  the  preoiae  terms  of 
the  contract,  and  it  becomes  imposaible  to  raise  a 
doabt  as  to  whether  it  is  a  contract  between  the 
plaintifCs  and  defendant  or  between  the  plaintifis 
and  some  third  party.  "  I  have  this  da^  sold  by 
your  order  and  on  your  account  to  my  principals ; 
ca'i  that  mean  anything  but  that  you  are  the 
sellers,  my  prindpals  the  purchasers.  This  is  the 
only  Boourate  construction  possible.  There  are 
cases,  no  doubt,  in  which  the  broker  is  held  per- 
sonally liable,  not  on  the  ground  of  acting  for 
unnamed  principals,  but  because  he  is  named  in 
the  contract  as  a  principal.  That  is  not  the  case 
hera  The  only  ground  for  the  decision  of  the 
court  below  is,  that  the  express  words,  "  sold  for 
yon,"  is  equivi^ent  to  "  I  have  bought  from  you," 
out  that  rests  en^rely  upon  a  tUeium  in  Humfrey 
V.  JkHe  {uhi  rap.),  and  when  we  ezunine  the  case, 
we  find  that  it  was  the  oustom,  which  was  proved, 
that  rendered  the  pbrasoB  equiv&lent.  Here  the 
decision  cannot  be  maintiuned,  because  by  the 
plain  language  of  the  contract  the  defendant  is 
neither  purchaser  nor  vendor.  There  are  no 
pounds  even  for  suggesting  that  he  is  personally 

MsLusH,  L.J. — I  am  of  the  same  opinion.  A 
mercantile  contract  must,  like  any  other,  be  con- 
strued according  to  the  natural  meaning  of  its 
words,  unless  it  is  governed  by  some  usage.  The 
words  of  this  contract  are,  "  sold  by  your  order 
and  for  your  account  to  my  principals."  Now  it 
appears  to  me  there  is  a  material  distinction  be- 
tween the  words  "  bought  from  von "  aad  "  Bold 
for  you."  The  former  words  would  mean,  I  have 
entered  into  a  contract  with  you,  either  on  my 
own  account  or  on  aooount  some  principal,  and  if 
the  name  of  this  principal  is  not  disclosed,  the  part^ 
making  the  contract  wonld  be  personally  liable. 
But  the  only  meaning  of  the  woi^s,  "  I  have  sold 
for  yon  to  my  principials,"  is,  "  I,  being  yonr 
broker  and  also  the  broker  for  other  principals, 
have  made  a  contract  between  you  and  m^  prin< 
cipals."  There  are  clearly  no  words  in  this  con- 


tract by  which  the  defendant  has  made  himself 
liable  as  principal.  In  Sumjrey  v.  Vale  {uhi  «up.), 
a  nsa^e  was  proved,  according  to  which  the  broteir 
was  held  liable — a  term  was  added  to  the  contract 
by  the  custom  and  usage  of  trade.  In  that  caae 
the  onl^  difficulty  arose  from  the  form  of  the 
declaration,  as  was  pointed  out  hy  Blackburn,  J., 
in  his  judgment ;  but  the  majoritty  of  the  court  got 
over  that  difficulty.  The  judg^  in  the  court 
below  appear  to  suggest  that  beoanse  diere  was  a 
usage  in  some  puiicalar  trades,  by  which  the 
broker  was  held  personally  liable  upon  a  contract 
such  as  this,  that  therefore  they  ought  to  hold 
the  defendant  liable,  although  no  such  uBs«e 
has  been  proved  hwe.  In  the  cases  dted,  ma 
usages  were  merely  in  partaonlar  trades  and  places, 
and  you  cannot,  because  a  usage  is  proved  in  one 
case,  and  in  one  trade  and  plu»,  apply  it  to  con- 
traots  made  in  a  dififerent  trade  and  a  different 
place.  Here  the  brokeris  merely  a  witness  of  and 
not  a  party  to  the  contract,  and  cannot  be  held 
personally  liable. 

FoLLocK,  B. — I  am  of  the  Bame  opinion.  Has 
the  broker  so  named  himself  in  this  contract  as  to 
make  himself  a  buyer  or  seller,  as  in  Tkompton  y, 
DavmpoH  (2  Smith's  Lead.  Oaa.  7th  edit.  p.  364)  P 
I  am  of  opinion  he  has  not  done  ao ;  he  has  simply 
acted  as  broker,  and  cannot,  ther^lEsv^  be  held 
personally  liabto.  Judgment  reoeraed. 

SoUmtorg  for  the  plaintiffs,  FMnin^,  Mobina^  and 

Solicitor  for  the  defendant,  AiUhony  Oarr, 
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JforcA  31,  April  1,  3,  and  4. 
Cbais  v.  Fhilups.  (a) 

Comipany — Circular  letter — ^Prowwrfttf— Promoiar 
—The  Oompaniee  Act,  1867,  s.  38. 

In  Mardi  1873,  P.  emt  C.  a  drouiar  letter  contain' 
ing  very  laudatory  ese^eaeiona  concerning  cer- 
tain emelivag  worke  and  a  eoUiery,  itating  thai 
a  company  was  in  contemplation  loUh  a  capitai 
of  75,0001.  divided  into  15.000  shareaof  51.  each, 
OTul  axkvng  "  hoto  many  of  these  shares  of  51.  each 
wiU  you  take  in  the  event  of  your  approving  of 
the  proapeetus  uthdeh  t^U  bs  shortly  issuoa? 
biU  staimg,  "  you  are  not  eonmitted  to  take  any 
eharee  at  tJlifyotb  do  not  Wee  to  do  so."  On  the 
lOth  May  1873,  P.  pu/rehaeed  the  property  for 
16,1251.,  and  on  the  29<fc  of  the  tame  month 
re-aold  U  for  23,7251.,  to  trustees  on  h^udf  a 
company,  which  was  subteguenUy  duU/  meor- 
porated  and  regittered.  From  and  after  the  lOUt 
May,  P.  was  a  promoter  o^the  company  cmd  was 
appointed  the  managing  dweetor  hy  the  artidee  of 
aseodeUion.  The  prospeetus,  whieh  was  issued 
on  the  2nd  June  1873,  embodied  most  of  the  state- 
ments eoiUai/ned  in  the  drotUar  letter,  but  only 
mentioned  the  sale  by  P.  to  the  company.  C,  rely- 
ing on  the  letter  and  theproepeetua,  took^OOshares 
in  the  company.  In  167o,  aU  the  st^scribed  capital 
having  been  caJXed  up  and  no  dividends  h^ing 
been  aedared,  and  the  purchase  by  P. having  come 
to  the  knowledge  of  0.,  he  filed  a  frill  against  P., 
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ehaming  that  had  been  indueed  to  take  the  shares 
by  the  frond  and  mtarepreemtation  of  P.,  and 
that  thepw^ehase  by  P.  <}tight  to  haveheen  men- 
tioned m  the  proepedus,  and  praying  that  he 
might  be  indemnified  by  P.  against  wie  numeye  he 
had  paid  for  the  eharee. 
Held,  that  the  pwehase  of  the  properta  by  P.  vsae 
not  eueh  a  contract  ae  toas  required  by  sect.  38 
of  the  Companies  Act,  1867,  to  he  epeciped  in  the 
prospectus. 

Held,  also,  that  the  evidence  failed  to  support  the 

charges  of  Jraud  and  misrepresentation. 
Tma  was  a  snit  to  obtain  the  repayment  from  the 
defendant  of  a  Bum  of  lOOOZ.  and  interest,  frhioh 
the  plaintiff  alleged  he  had  been  indaoed  to  pay 
for  certain  abaree  in  a  oompany  by  reason  of  the 
misrepraientationB  and  fraud  of  the  defendant. 

The  bill  stated  that  prior  to  the  issae  of  the 
cuonlar  of  the  26th  March  1873,  the  defendant 
made  himself  thoroaghly  aoqnuntod  with  certain 
Bmelting  works,  rolling  miUB,  and  a  ooUiery 
aitnatedat  Penolawdd,  in  Glamarganshire. 

That  in  Maroh  1873,  the  defendant,  as  a  pro- 
moter of  Ae  compaay,  sent  the  following  printed 
oiranlar  to  the  pUuntiff; 

26th  Maroh  187a 
My  dear  ffir,— The  ooal  qnertion  aa  affeotiiur  thoM 
aiiaea  in  whinh  joa  and  I  ara  iipeoiaUy  intflrestadl  ii  one 
at  TBTj  Miions  imporfa&M.  OKriag  zegaid  to  the  hLih 
prioea  we  are  now  raTinff,  aod  to  Twy  mietior  on^^ 
of  the  ooaU  vnpplisd,  the  diSarenoe  i*  about  Iw  per 
oent.  uMMt  onr  mines,  whioh,  npon  a  oonvnniptioii  of 
■ome  12,000  toas  jsarly,  amonntt  to  a  vary  large  aoia. 
This  is  a  nattv  iridoh  mast  be  dealt  with  boldly,  and  as 
tmrj  Bhareholder  in  Onafsh  mines  is  interMfiM  in  the 
qneafion,  he  shoald  do  his  atmost  la  his  indiTidnal 
oBpaci^  to  remove  the  difScralty.  In  ntbmittioff  the 
matter  referred  to  in  this  letter,  I  rely  npon  erery  one 
to  wiKm  it  Is  now  sent  kMbi  it  Ua  aiost  oorafol 
attentton,  as  I  fed  assiiTed  that  fiw  only  my  to  orer. 
oame  the  difBonlty  Is  for  all  the  shaxeholdets  in  onr  mines 
thfwnselTee  to  posaesa  a  good  ooUiery  by  which  meuis,  and 
I  repeat  by  wniah  means  alone,  we  (as  shsraholders  in 
im^ortanl  mines)  mi^  osase  to  be  aiudms  as  ra^arda 
flHBr  eoal  supply,  and  at  tte  sasie  tiaw  seeelTe  that  profit 
ontafllTes  whidi  at  present  finds  its  wsjv  into  the  pookets 
of  ooUierT  proprietors,  agents,  and  Comiah  ooal  msr> 
i^ants,  who  are  fattraing  on  onr  dependent  podtjon. 
Axeat,  howeTSr,  from  iJie  great  benefit  to  ibe  mines,  it 
^ee  me  mnefa  pleasnte  to  state  Urnt  the  bnsinsse  will  be 
ezoeedingb  InoratiTe,  is  of  a  very  high  olasa  oharaoter, 
aad  afforaa  an  oppoitaitity  that  rare^  oooara,  in  faot, 
•Ten  if  it  did  not  poaaeas  uie  manifest  adTantage  <rf  in. 
sorlaff  firat-iate  ooal  at  fair  prioea  for  onr  mine%  I 
ahonld  nnhssitatisgly  1^  it  before  yon  as  a  first  dass 
investment  already  jAntg  large  Kofibs,  and  one  that 
win,  moreorar,  eteamly  iaenaae  n  proBpsritjr  and  im> 
portanoe. 

The  property  eomprisea  two  Taloable  ooneerna — a 
well-known  smelting  worka  in  Wales,  and  a  edllieiy  Im- 
madiateb'  adjtdniag,  whioh,  nndv  uw  anaBgemnt  of 
the  pnnutase,  ia  to  oe  added  thereto,  Hm  two  eombined 
fanning  a  most  oompleto  estabUahment.  The  reputation 
of  the  works  and  toBlr  brand  la  well-known  ito)ughout 
the  kingdom.  The  aitoation  ia  ezoeedlnghr  CaTonrable 
for  all  the  metal  and  ooal  marketa,  as  weu  as  for  the 
ahipment  of  ooalfl  to  the  Tariooa  porta  in  Cornwall.  Ths 
faouities,  indeed,  for  oarrying  on  a  Tery  large  and  Inora. 
tire  bade  an  possib^  nnpreoedented,  and  I  have  Tery 
strong  reasons  for  knowing  that  thia  is  an  oppcrtnnity 
that  win  not  ooonr  again.  In  offering  it  to  yon 
in  the  teima  of  the  prospeotns  I  bars  kept  in 
Tiew  the  reoairementa  of  oar  position  ana  the 
nrgenoy  of  ne  matter  as  regards  oar  own  mine, 
I  maj  mentfoo  that  the  pruperly  wiU  at  Mtoe  be  taken  np 
by  others  if  dedined  by  yon,  and  that  it  inolades  the 
leasee  ot  the  smelting  works  and  colliery,  the  plant,  ma- 
ehioas^,  goodwill,  Ae.  ....  ^Die  ooal  is  of  the  Twy  finest 
Utommoas  qaahtiyi  and,  lAat  is  of  groat  Impmrtanoe, 
pKleoi^  bee  froB  Are  damp,  aad  bon  its  faTcnrable 


sitoatloii  to  the  railway  ia  inezpensiTely  wwked.  The 
properties  may  be  very  briefly  deaoribed  as  foUows 
Smelting  wcwks,  oolBery,  railway,  and  free  dock  capable 
of  taking  Teaaela  of  200  tone  bmden  (then  followed  a  de- 

t^Ied  deaoriptlon)  The  colliery  ia  aJao  Bapnlied 

with  pomping  and  drawing  enginea  and  boiler  of  the 
hmt  oonatmoflon.  All  thishaa  ooat  a  fortune  in  laying 
oat  and  yeara  of  time  in  gradnally  aooompliahing  it.  The 
detuled  proBpectne,  with  the  pltuu  ot  the  works,  elen< 
tione,  and  inventoriea,  can  alone  do  joatioe  to  the 
property.  Tbeae  are  now  being  prepared ;  bat  the  sole 
object  of  my  now  addressing  yon  a  to  asoertaia  what  in* 
terest  yon  are  dleposed  to  take  in  Ote  ondertakiag.  lite 
oapital of  the  oompojiy  will  be  75,0001.,  in  15,000  shares 
of  St.  eooh,  and  the  shares  are  pnrposely  made  of  litis 
sman  amoaut  so  as  to  admit  ^le  nuwt  moderate  share* 
holder.  The  aom  of  10*.  perahare  ia  to  be  paid  apon  ap. 
pUoatitm,  and  tO«.  per  share  npon  allotmeut.  .  .  , 

In  otme  to  asoertain  pTaoti(»lly  what  eadi  individiial 
abarehdder  will  do  in  tma  matter  I  wiah  to  aak  yon  how 
maay  at  these  shares  of  51.  eaoh  yoa  win  tan  tn  the 
eretttof  year  annoTing  of  the  prospeotas,  whleh  will  be 
shortly  fisoed.  I  inolose  yoa  a  printed  Imrm  of  reply,  ao 
aa  to  save  yoa  any  troable  of  writing,  and  all  that  yon 
hare  to  do  u  to  flu  in  the  namber  of  snares  yon  propose 
taking,  and  retom  it  to  me  aa  aoon  aa  poeaible  in  the 
inoIoMd  stamped  envelope.  Yoa  are  not  committed  to 
take  aiv  shares  at  aU  if  yon  do  not  like  to  do  so.  It  is 
merdy  for  n^gaidancenow,  foraaaoonas  I  reoeire  all 
the  replies  the  prospectns  wiU  be  sent  to  eaob  person 
who  hiw  sent  me  the  inclosed  form,  and  no  proapectaa 
win  be  aent  to  thoae  who  do  not  reply.  The  oonown  ia 
not  a  apeonlation  at  all,  bnt  an  ioTcstment.  and  instsad 
of  my  working  it  by  myself  and  with  one  or  two  others,  I 
am  qaito  wimng  yon  shoald  shaie  in  ita  adranta^, 
whion  win  be  more  fally  and  aeooratdy  referred  to  is  iJie 
proepeoto*  iridoh  wiU  be  ahortb  issoed.  I  shall  be  glad 
to  reodTeyowrea^  vvtfi  •>»  I  remain,  yours  wth> 
fnlly,  H.  L.  ratLLin, 

That  on  the  10th  May  1873,  the  defendant 
entered  into  a  written  agreement  with  one  Towns- 
end  Kirk  wood,  for  the  parohase  of  the  smelting 
works  and  colliery,  for  the  anm  of  16,1251.  in 

OBSh. 

That  on  the  29th  Hay  1873,  am  wreement  was 
entered  into  between  the  defendant  of  the  one  part, 
and  Henry  Batter  and  Thomas  Lambe  Phipaon, 
as  tmsteeB  on  behalf  of  a  oompany  abont  to  be 
incorporated  under  the  Oompaniee  Acta  1862  A 
1867,  and  r^^iatered  with  limited  liability,  mider 
t^e  name  of  the  Soath  Wales  Bmelting  and  Col- 
liery Company  (Limited),  of  the  other  part, 
whereby  it  was  wreed  iliat  Keniy  Batter  ai^ 
Thomas  Lambe  Phipaon  should,  within  three 
months  from  the  date  tbere(tf',  cause  to  he  dnly 
postered  and  incorporated  a  oompany  with 
limited  ItabilitT,  having  a  nominal  capital  of  not 
leas  than  75,0001.,  uncfer  the  name  of  the  South 
Wales  Smelting  and  Colliery  Company  (Limited) ; 
and  that  the  company,  when  formed,  should 
pnrohase,  and  the  defendant  ahonld  aell  to  the 
company,  the  said  smelting  works  and  oolliery 
for  the  sum  of  23,725Z.  in  cash. 

That  on  the  2nd  June  1873,  the  defendant 
issued  the  prospeotns  to  the  pablio.  The  pro- 
apeobus,  after  stating  the  name  of  the  company, 
and  that  the  oapital  waa  75,0001.,  in  15,000 
shares  of  51.,  and  setting  oat  the  names  of 
the  offioers  (amongst  whom  the  name  of  Ae  de- 
fendant appeared  as  the  managing  director),  and 
that  the  oompany  was  formed  or  the  parpoee  at 
purchasing  the  smelting  works  and  oolheiy  at 
Pendswdd,  oontinued  as  follows  . — 

The  works  eom  a  Tsryeonsiderable  area,  and  tiiereis 
•till  a  huye  extant  of  gitrand  ocoapied.  Tlisy  hare  hem 
oonatarnoted  on  the  most  soieDtiflo  principles  and  regard- 
less of.  expense.  Thn  ars  most  admirabty  sttnated  foe 
a  lanatzade,  and  the  fiwaasaa  nd  Oarnuwtten^Baanf  I 
mat  an  ahnff  the  asultbg  i^Siii39^iMAffiBE^falC 
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the  BUne  sutda  at  a  tc^  great  eoit),  and  ooBUiranloatea 
with  the  lAndon  and  Kortb  W«iteni,  the  Great  We«tern, 
and  tbs  Midland  BailwsyB,  thna  enablinfl:  the  orm  of  the 
load  minM  of  North  and  Sonth  Walea  and  the  North  of 
Bosland  to  be  bronght  into  the  Worka  at  the  moet 
moderate  rates.  .  .  . 

The  facilitiea  for  the  oonTcyanoe  of  minerals  and  ooala 
by  Bca  to  and  from  Cornwul  and  BeTOnihire  are  aleo 
exceptionally  good.  An  excellent  free  dock  *<yoilia  the 
works,  giving  aooommodation  to  Tesaels  at  800  tons 
bnrden,  therefore  Tesiela  bringing  l«ad  ores  from  Corn- 
wall can  load  h^ak  with  ooals  for  the  minei.  .  .  . 

The  ooal  ie  of  the  finest  bituminoae  qnality,  and, 
moreover,  free  from  flre.damp,  eo  that  no  explosion  oi 
aoc^ent  from  that  oansB  oan  ooonr.  It  ii  exoalleut 
foe  smelting,  coking,  gai,  imitby,  miningi  and  household 
parpoBes.  .  .  . 

It  is  rarely  looh  an  opportnnity  as  the  preaeot  ooenm 
for  embarking  in  a  Bound  eBtablished  and  good  paying 
concern.  The  i^perty  is  offered  to  the  pablio  as  a  bona 
fid*  means  for  the  employment  of  capital  to  extend  an 
already  remnnerative  boaineBS.  The  consideration  to  be 
paid  by  the  compuiy  for  the  porchaae  of  the  several 
teases  nnder  whicn  the  property  is  held,  the  goodwill 
<d  the  bneinees,  plant,  maohinery,  houses,  baildings,  &o., 
is  23,7251.  Mr.  Henry  Louis  Fhillipa  is  the  owner  and 
vendor  of  ibo  said  property,  and  it  haa  been  arranged 
that  Iw  shall  join  the  board  as  managing  director  for  the ' 
proteotion  of  himself  and  friends  who  are  largely 
mtereeted  in  the  company.  A  oontraot  haa  be«i  entered 
into,  dated  the  29th  Msj  1S73,  made  between  the  said 
Henry  Louis  Phillnis,  vendor,  of  the  one  i>art,  uid 
UeBsrs.  Henry  Batter  and  Thomai  Lambo  Phipson,  aa 
tmstees,  for  and  on  behalf  of  a  oompui^  to  be  inoor- 
pfttated  nnder  the  name  of  the  Bonth  Wales  Smelting 
and  Colliery  Company,  Limited,  porohaBers,  of  the  other 
part,  for  the  purohasa  of  the  leasee,  plant,  maohinMy, 
Donsei,  goodwill  of  thebnaineBB,  Ac.,  from  the  said  Henry 
Loaie  Fhillipa,  for  tiie  oonaideration  above  men- 
tioned. ,  .  . 

No  "  promotion  money  "  whatever  will  be  paid.  The 
expenses  will  be  simply  confined  to  the  amoout  necea- 
aarily  diabnrsed.  .  .  . 

That  on  the  9tfa  June  1873,  the  defendant  wrote 
a  letter  to  the  plaintiff  asking  him  to  fill  up  an 
application  for  ahares  as  soon  as  possible,  and 
stating  "  the  shares  are  only  51.  each,  and  being  a 
trading  and  manufacturing  concern,  where  toe 
profits  are  very  great,  yon  may  rely  with  the 
utmost  confidence  not  only  in  having  dividends 
tixis  year,  but  in  having  a  very  maoh  higher  rate 
of  dividend  than  is  usually  to  oe  obtained." 

That  the  plaintiff,  relying  on  the  good  bith  of 
the  letters  and  of  the  prospectus,  applied  for  and 
was  allotted  200  shares  in  the  company. 

That  on  the  16th  July  1873,  the  company  was 
incorporated  and  registered ;  and  the  articles 
of  association  the  demandant  was  appointedthe  per- 
manent managing  director  of  the  company  at  a 
salary  of  B501.  per  annum. 

That  calls  were  made  from  time  to  time  to  the 
amount  of  41.  IDs.  per  share,  and  on  the  Ist  July 
1874,  the  i^bintifE  pud  a  final  call  of  10«.  per  share, 
making  in  all  the  sum  of  lOOOE. 

In  July  1875,  the  plaintiff  filed  his  bill  against 
Henry  Lonis  Pldllips,  setting  out  the  above  facts, 
and  ^lanpng  that  the  oir^ar  and  prospectus 
oontaihed  material  misrepresentations,  fraudulent 
suppressioos,  and  false  statements  of  material  and 
importaot  facts,  all  of  which  were  known  to  the 
de^odant  to  be  false,  in  particular  that  the  state- 
ments as  to  the  existence  of  the  colliery,  the 
quality  of  the  coal,  the  capability  of  the  free  dock 
to  take  vessels  of  200  tons  bnrden,  and  the  large 
profits  to  be  derived,  were  materially  untrue,  and 
were  inserted  by  the  defendant  with  the  view  of 
deceiving  the  public  and  indodng  persons  to  take 
shares  in  the  company. 

The  bill  alio  ohugad  that  the  reUtion  of  the 
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defendant  to  the  oompany  was  fidntnary  at  the 
date  when  he  signed  we  agreonent  with  Town* 
send  Eirkwood  on  the  10th  Ifay  1873.  and  that  he 
ought,  pursuant  to  the  38th  section  of  the  Com- 
panies Act  1867,  to  have  specified  in  the  pro- 
spectus the  names  of  the  parties  to  the  said  con* 
tract  with  Townsend  Kirkwood,  and  that  pro* 
spectus  not  certifying  the  same  was  fraadalenc  on 
the  part  of  the  defendant  as  regards  the  plaintiff 
who  took  the  shares  in  the  company  on  the  faith 
of  the  letter  and  prospectus  withont  any  notice  or 
knowledge  of  such  contract;  and  the  plaintiff 
prayed  for  a  declaration  that  he  was  induced  to 
take  shares  in  the  company  by  the  fraud  and 
deceit  of  the  defendant,  and  tliat  the  defendant 
was  liable  to  indemnifr  him  fh)m  the  cost  of  audi 
shares  ;  and  that  the  defendant  might  be  decreed 
to  repay  the  plaintiff  the  sum  of  lOOOI.  paid  by 
him  on  the  shares  so  taken  by  him  with  mtwest 
The  defendant  by  his  answer  denied  that  any  mis- 
representationB  or  fraudulent  statementa  vrere 
contained  in  the  prospeotns  Or  the  other  docu- 
ments ;  but  admitted  that  f^m  and  after  the 
10th  May  1873,  thon^^  not  before,  he  was  a  pro- 
moter of  the  oompany,  and  that  he  entered  into  the 
contract  with  Earkwood  with  the  genovl  inten- 
tion, though  not  for  the  express  purpose  of  form- 
ing or  procuring  the  incorporation  of  a  company 
for  working  the  smelting  works  and  colliery,  and 
alleged  that  if  no  such  company  had  been  formed 
he  »iould  have  gone  to  his  private  friends  to  join 
him  in  working  the  premises  as  a  private  conoem, 
and  insisted  that  the  cin-ular  was  not  a  notice 
inviting  persoiis  to  subscribe  for  shares  within 
the  meaning  of  the  38th  section  of  the  Companies 
Act  1867,  but  was  simply  a  letter  written  to  obtain 
infomurtion  for  his  own  private  guidance,  and  thi^ 
at  the  time  it  was  sent  he  had  determined  to  pai> 
chase  the  property,  bat  had  not  detemuned 
whether  to  carry  it  on  by  means  of  a  oompany  at 
as  a  private  conoem,  and  the  purpose  of  ike  letter 
was  to  enable  him  to  form  an  opinion  and  decide 
which  of  the  two  courses  he  should  adopt.  The 
defendant  also  admitted  that  no  profits  or  divi- 
dends had  as  yet  been  made  ot  [uid  by  the  com- 
pany ;  that'at  the  time  the  company  was  formed 
the  colliery  bad  not  been  opened  out,  bat  alleged 
that  it  was  well  known  that  valuable  seams  of  coal 
did  lie  under  the  property,  and  that  coal  of  first 
rate  quality  had  since  been  reached  and  was  now 
being  worked. 

Sir  S.  3£.  Jackson,  Q.C.  and  Langley  for  the 
plaintiff.— We  contend  that  by  virtue  of  the 
circular  letter  the  defendant,  at  the  time  when  he 
entered  into  the  contract  with  Eirkwood.  was  a 
fidnciaiy  purchaser  for  the  plaintiff  and  all  other 
persons  to  whom  that  letter  was  sent,  and  who 
took  shares  in  the  company  on  the  faith  of  it ;  and 
that  the  suppression  of  that  contract  from  the 
prospectus  was  fraudulent  on  the  part  of  the  defen- 
dant as  against  the  plaintiff  and  such  other  per- 
sons (Gover'a  Oaae,  L.  Bep.  1  Oh.  Div.  182,  188) 
within  the  meaning  of  sect  38  of  the  CompanieB 
Act  1867.  Further,  apart  from  the  statute,  we 
are  entitled  to  relief,  because  the  letter  and  pro- 
spectus contain  material  misrepresentations  for 
which  the  defendant  is  answerable,  eren  if  he  may 
not  have  known  them  to  be  unCme. 

BieKent  v.  ConersM,  1  Boss.  A  My.  lEO  (n)  : 
PukY.  Qunisy,25  L.  T.  Bap.  ITaiM;  i.Ba.1 
H.L.877}  ^       '  T 
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Ktni  T.  Freehold  land  Comnamv,  17  L.  T.  B«p.Xr.  S. 

77;  L.  Bep.  4  Eq.  588  ; 
£k1(  t.  KanU>rwiet,  3  K.  A  J.  380  ; 
Ga^fcard  t.  Batw,  3  El.  &  Bl.  476. 

Kay,  Q.U.  and  tf,  TT.  Earsldke  for  the  defen- 
dant.— ^Tbe  parobase  from  Kirkwood  was  not  a 
oontraot  which  which  onght  to  have  been  set  oat 
in  the  prospeotoa.  The  defendant  boaght  for 
hinuelf.  The  letter  created  no  fiduoi&ry  relation- 
■hip,  bat  waa  merely  tentatire  to  aBoertain 
wluther,  in  the  event  of  a  company  being  formed, 
the  plaintiff  would  support  it.  The  defendant  did 
not  become  a  promoter  of  the  compaDy  QDtil  after 
he  had  parcbaaed  the  property.  Oooer'a  Oaae 
{sup.}  is  quite  distinct  from  thia.  There  the  defea* 
dant  boand  himself  to  form  a  company.  This  is, 
therefore,  simply  a  case  of  alleged  misstatements 
in  a  prospeotas,  and  tbe  qaestion  is  whether  the 
material  facts,  which  are  alleged  to  be  nntrne, 
were  untrue  to  the  knowledge  of  tbe  man  who 
made  them.  We  submit  that  tbe  evidence  fails  to 
establish  any  instance  of  material  misrepresenta- 
tion, or  to  bring  home  geienter  to  tbe  defendant. 
They  cited 

C«iUraI  Aailuiay  Company  of  TenamtAa  t.  Kiach, 

L.  Bep.  7  E.  A  I.  Ap.  99; 
JoMMftoI  MeTcaniile  Credit  AMociotion  f.  Coltmaitt, 

L.  Bep.  6  E.  &  I.  Ap.  189  ; 
Henderson  t.  Laeon,  L.  Bep.  5  Eq.  249 ; 
Peek  T.  Oumey  (tup.),  per  Lord  Ouros,  p.  409 ; 
Pobffy  V.  fVe«T»an,  Sm.  L  C.  (Com.  Law)  82. 

Sir  S.  M.  JacJcBon,  Q.C.,  in  reply, 

The  Vice- Chancellor. — This  is  a  case  of  very 
considerable  importance.  The  plaintifE  by  his 
bill  asks  for  this  relief,  a  declaration  that  he  was 
induced  to  take  shares  in  a  company  by  the  fraud 
and  deceit  of  the  defendant,  ana  toit  the  defen- 
dant is  liable  to  indemnify  him  in  retpect  of  wy 
loss  on  such  shares.  The  suit,  therefore)  has 
nothing  to  do  wiUi  the  38th  section  of  the  Com- 
panies Act  1867,  bat  is,  in  my  opinion,  an  action 
for  deceit,  and  nothing  else,  and  is  to  be  dealt 
with  on  the  same  principles  which,  before  tbe 
Judicature  Act  prevailed  in  the  courts  of  common 
law  and  which  nave  always  prevailed  in  courts  of 
equity,  namely,  that  the  fraud  and  deceit  alleged 
must  be  proved.  The  38tb  section  of  the  statute 
is  of  a  totally  differant  kind.  I  do  not  understand 
that  in  Gover'a  case  (eup.)  tbe  judges  of  tbe  Court 
of  Appeal  have  decided  any  more  than  this,  that 
if  there  was  any  remedy  agtunst  the  man  Mappin 
the  claimant  there  was  left  bo  parsae  it  in  any  way 
she  mi^ht  think  fit.  It  was  not  within  the  power 
of  the  jud^  of  the  Court  of  Appeal  to  deal  with 
that  caae  in  uiy  other  way  than  they  did.  Now, 
the  Act  of  Parliament  requires  (sect.  38)  "  that 
evo^  prospeotas  of  a  oom^ny,  and  every  notice 
inviting  persons  to  subscribe  for  shares  in  any 
joint-stock  company,  shall  specify  the  dates  and 
names  of  the  parties  to  any  contract  entered 
into  by  the  company,  or  the  promoters,  direc- 
tora,  or  trastees  thereof  before  the  issue  of 
BQch  prtMpectus  or  notioe,  whether  subject  to 
adoption  by  the  directors  or  the  company,  or 
otherwise."  Now  tbe  prospectus  in  tnis  case 
complies  with  the  statute  to  this  effect :  "  Mr. 
Henry  Loois  Phillips  is  tbe  owner  and  vendor  of  a 
oollieiy,  and  it  has  been  arranged  that  he  shall 
join  the  board  as  managing  director  for  the  pro- 
tection of  himself  and  friends,  who  are  lar;;e]y 
intereated  in  tbe  company.  A  contract  has  been 
entered  into,  dated  27th  May  1873,  made  between 
the  said  Henry  Louis  Phillipa,  vendor,  of  the  one 


part,  and  Messrs.  Henry  Butter  and  Thomas  Lambe 
Phipson,  as  trustees  for  and  on  behalf  of  a  com- 
pany to  be  incorporated  under  the  name  of  the 
South  Wales  Smelting  and  Colliery  Company, 
Limited,  purchasers,  of  the  other  part,  for  the 
purchase  of  the  leases,  kc."  and  so  on,  and  in  a 
previous  paragraph  the  consideration  to  be  paid 
by  the  company  is  stated  at  23,7251.  In  my 
opinion  the  statute  is  literally  complied  with  in 
this  respect,  and  it  is  impossible  to  raise  any 
question  successfully  upon  the  non-compliance 
of  the  prospectus  with  tbe  statute.  If,  as  in 
Sickens  v.  Oongreve,  the  remedy  sought  waa  upon 
tbe  ground  of  misrepresentation  in  the  prospeotas, 
then  tbe  plaintiff  by  himself  alone,  or  on  behalf 
of  the  other  aharenolders,  might  have  sought 
a  remedy  in  that  respect.  Bat  that  is  not  the 
remedy  which  he  asks  in  this  bill,  neither  is 
it  consistent  with  the  allegations  in  the  bill  nor 
with  the  evidence  that  has  been  adduced,  and  t 
say  again  that  in  my  opinion  that  point  is  wholly 
beyond  this  case,  and  cannot  form  tbe  subject  m 
any  decision  I  am  called  upon  to  give.  Now  in 
treating  this  case  tU3  an  action  for  deceit,  which 
it  is,  I  am  of  opinion  t^^it  it  is  necessary  for  the 
plaintiff,  who  alleges,  at.  he  does  in  very  pointed 
and  painfal  terms  in  his  bill,  that  a  fraud  baa 
been  practised  upon  him,  to  prove  that  fraud.  It 
is  important  for  him  to  make  out  that  the  defen- 
dant did  knowioglY  and  wilfully  make  to  him  a 
false  representation,  and  that  he  was  induced  by 
the  facts  of  that  false  representation  to  eater 
into  tbe  contract  which  is  at  present  perfectly 
binding.  Now  what  are  the  facts.— [His  Lordship 
then  dwelt  at  some  length  upon  the  terms  of  the 
letter  of  tibe  10th  Maroh  1873,  and  the  prospectus, 
luid  held  that  the  evidence  fkiled  to  show  that 
contaiaed  any  exaggeration  or  misrepresen- 
tation, and  ia  the  course  of  bis  observations 
remarked.]  Now  if  it  stood  upon  that  letter  aloae, 
in  my  opinion  there  ia  no  case  in  which  I  can 
impute  to  the  defendant  any  intention  to  deceive. 
Well,  then  the  prospectus  comes  next,  and  it  must 
be  observed  that  after  that  letter  was  written  in 
March,  the  defendant,  who  seems  to  have  been 
very  well  satisfied  that  the  business  was  an 
exceedingly  good  one,  of  his  own  responsibility 
and  with  his  own  moneys  bays  from  Mr.  Kirk- 
wood the  works,  the  sabject  of  this  company 
afterwards  formed,  for  16,0001.  odd.  At  that 
time  nobody  could  say  that  be  was  bound 
by  that  letter.  Tbe  plaiatiff  cannot  say  he 
had  agreed  to  take  any  shares.  Quite  tbn 
contrury.  He  was  not  asked  to  take  shares 
but  oidy  to  express  his  opinion  of  bow  mapy 
sharea  he  would  like  to  have,  without  binding  bim 
in  the  slightest  degree.  Nor  ia  there  any  inten- 
tion in  the  letter  that  he  should  be  bound.  The 
defendant  being  a  perfectly  free  man,  notwith- 
standing that  letter,  pays  16,0001.  odd  for  the 
works.  He  states  that  at  that  time  be  intended  to 
work  the  business  in  connection  with  some 
capitalists  whose  names  he  mentioned,  bat  that  the 
negotiations  with  them  tell  through,  and  he  there- 
upon determined  that  a  company  should  be 
formed.  Thereupon,  tbe  company  is  formed ;  and 
having,  as  he  says,  made  a  most  excellent  bar- 
gain—having bought  for  16,0001.  what  he  was  per- 
suaded was  worth  23,0001.— he  sells  it  to  the  trus- 
tees of  the  company  for 'i  hat  sum  openly,  above- 
board,  with  no  suppresotun  of  anv  fact,  and  no 
misleading,  and  in  tb^r^|i^ti^5Be^i^npd 
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actaal  price  which  the  oom  pany  ia  to  paj,  and  specify- 
ing  as  the  statute  requires,  the  names  of  the  parties, 
the  dates  of  the  instruments,  and  the  objecb  of  the 
company,  in  order  that  no  person  may  oe  misled 
(which  IS  the  object  of  the  statute)  by  a  prospectus 
into  taking  shares  iu  a  company  the  nature  of 
which  he  was  not  aware  of.  Now  the  plaintiff 
took  hu  shares  on  reoeivio^  that  proBpeotus,  which 
is  very  compete  and  oontams  no  exaggeration  that 
I  know  ot  DQt  whiofa  contains  some  pwticolars 
which  are  yet  to  be  no^»d;  for  Uie  main  atress 
of  tht  argument  has  been  tint  the  prospeatns 
spoko  of  a  ooal  mine  and  of  a  oertain  dock  forming 
part  of  the  smelting  works,  and  described  them 
m  a  manner  whii^  was  in  itself  untrue,  aud  which 
beinv  held  out  to  the  plaintiff  was  the  deceit  1^ 
the  defendant  which  induced  the  plaintiff  to  take 
the  shares  in  qnestiou.  [His  Loraship  then  went 
fully  into  the  evidence  on  these  points,  and  found 
that  it  failed  to  support  the  allegations  in  the  bill, 
aud  concluded  thus:]  In  my  opinion  there  is  no 
ffround  for  the  charges  I  nave  referred  to  that 
the  letter  and  prospectus  contained  fraudulent 
misrepresentations  and  fraudulent  sunpressions. 
The  bill  is  filed  upon  such  ground  as  that  only, 
and  there  is  no  groond  for  saying  that  seot  38  of 
the  Btatale  has  not  been  oomphed  with,  or  that 
for  any  ot^er  resBon  aa  a  Bfaarenolder  he  would  be 
entitled  to  reliat  lamci  opinion,  therefivei  that 
the  case  entirely  fluls  and  the  bul  most  be  dis- 
misBed  with  oastii. 

Sdidtors  for  the  plaints,  Uughatf  SooiaTf  and 
Oo. 

Bolidtor  tm  the  defendant,  A.  Kerhy. 


Saturday,  AprU  8. 
Be  Prioe's  Sbttlement  Tbusts.  (a) 

Lands  Clamet  Aci— Settled  lands  taken  by  local 
board — Dividends  of  mvested  purchaee  money — 
De/e^ioe  order  for  payment  of— SulmqunU  OMsr 
— Ooeta — Practice. 

Where  the  miinhate^monej/  of  tetUed  lands  taken 
by  a  local  boa/I'd  VMU  paad  info  tourt  and  invetied, 
and  the  daiidenda,  on  the  petition  of  the  trustees 
of  the  settlement,  ordered  to  be  patd  to  them  by 
name,  or  one  of  them,  and  both  the  inuteee  died, 
the  court,  on  the  petiiion  of  the  new  trustees  for 
pavment  of  the  dividends  to  them,  dedimd  to 
order  the  local  board  to  pay  the  costs  of  the  second 
petition. 

This  was  an  application  for  payment  of  the  diri- 
dends  arising  from  a  sum  of  ^41.  7s.  Reduced  3Z. 
per  Cent.  Annuities. 

The  annuities  represented  a  sum  of  3661. 
the  *)urobase  moneys  of  lands  subject  to  the  trusts 
of  the  marriage  settlement  of  Mr.  aod  Mrs.  Pryor, 
which  bad  been  taken  by  the  Bristol  Local  Boud 
of  Health  for  the  purposes  of  their  Acfc,  with 
which  was  incorporated  the  Lands  Clauses  Act. 

On  the  11th  June  1870,  an  order  had  been  made 
on  the  application  of  the  then  trustees  of  the 
settlement,  that  the  interest  toaccmeon  the  bank 
annuities  should  be  paid  "to  them  or  one  of 
them  "  until  further  order. 

fioth  the  trustees  had  since  died,  and  new  tms- 
tees  bad  been  appointed.  The  new  trustees  now 
applied  that  the  dividends  fivm  time  to  time  to 

M  B«90rtod  bj  H.  L.  Fusib.  Ei*^,  B«rlstor«t-Law. 


aocme  on  .the  bank  annuities  might  be  paid  to 
^em  or  the  sarriTor  of  them  or  other  the  trus- 
tees or  bnstee  fbr  the  time  bong  of  the  settle- 
ment. 

Bomer,  for  the  petitioners,  aaked  that  the  re- 
spondents might  pay  the  costs  (tf  the  application, 
and  referred  to 

Be  CMsBstaie,  M  L.  T.  Bep.  O.  &  ISS. 

B.  'S.  Ford,  for  the  Bristol  Local  Board  of 
Health,  contended  that  as  a  defbotive  order  had 
heeti  nude  on  the  first  petition,  the  respondents 
ought  not  to  be  ordered  to  pay  the  costs  erf  the 
present  application.   He  ci'ed 

Be  Audhnihaw's  Truttt,  I      B.  255 ; 
Euparte  Hordem,  2  De  O.  &  Sm.  363  j 
SeByrm'a  Trusts,  7  W.  B.  867. 
Bomer,  in  reply. 

TheViCE-CHAKCELLOB. — AsBume  that  both  par- 
ties are  equally  to  blame  iu  nob  seeing  that  a 
proper  order  was  made  on  the  first  oooasion,  why 
should  I  make  (me  pay  the  costs  of  this  applica- 
tion more  tlum  the  oCherP  The  petitioners  are 
entitied  to  their  order,  bat  I  can  make  no  ardae  as 
to  costs. 

Solioitora  for  petitioners,  ClarJ^  Woodcock,  and 
Bylanda. 

Stdicitors  for  respondents.  Worry,  BoUns,  and 
Bwrgess. 


June  30,  July  4, 6, 7, 11,  12, 14, 17,  owl  27. 

U&CKKTT  V.  ThB  CoiOasSIOVEBS  OJ  HbHKB  BAT.(a) 

Ptimtte  Act  FarUament — DedieaHon  i^f  land*  for 
purposes  of— Proposed  roads,  streets,  and  sipuiree 
— Adeerse  poeseseUm — Stalate  qf  Limitaiums — 

Injumeiion. 

In  1830  A.  pr<^eeteA  the  formation  of  a  seaside 
town,  to  be  bwUt  on  hie  lands,  and  a  plan  was 
prepared  which  showed  the  sites  of  various  streets, 
roads,  and  squares,  proposed  to  be  made  and 
formed  on  iuca  lands,  in  June  1333  a  private 
Act  of  Parliament  was  obtained  by  whteh  the 
lands  described  on  the  plan  were  made  a  distinct 
pa/riahforihepwrposea  of  the  Act,  and  by  which 
commissioners  were  appointed  in  whom  were 
vested  aU  roads,  streets,  and  ways,  then  made 
and  used  by  the  public,  or  thereafter  to  be  made 
and  adoptm  by  the  eomtmssionere  aa  public  ways 
under  the  Act.  The  Act  also  conferred  plenary 
powers  on  (he  commissioners  utith  regard  to  the 
paving,  Ughtmg,  draining,  and  repairing,  of  such 
streeAs,  roads,  and  ways. 

In  Feb.  1833  A.  had  sold  and  conveyed  to  B.,  who 
was  one  of  ff^  principal  promot^a  of  the  Act, 
and  one  of  the  First  Commiasioners  appointed 
thereunder,  several  of  the  plots  of  land  described 
on  the  plan  and  on  which  were  delineated  the 
sties  of  certain  of  the  proposed  roads,  streets,  and 
aquares.  Previously  and  sttbsequently  to  the  Act 
numerous  houses  had  been  built,  and  some  of  the 
roads,  streets,  and  ways  shown  on  ike  plan  had 
been  whoUy  or  partiaUy  formed,  and  had  been 
adopted  by  the  coinmissionera,  but  no  houses  were 
at  any  time  erected  on  the  lands  conveyed  to  B., 
and  the  same  {including  such  porta  aa  comprised 
the  sites  of  the  proposed  roads,  streets,  and 
squares)  were  from  1833  to  1867  untnterrupfedlv 
held  and  emoyed  and  ouUioated  aa  arable  ana 
pasture  lands  by  B.  and  his  lessees. 

In  1868  the  commissioners  gave  B-'s  devisees  nofies 
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of  (heir  inieniion  to  taJce  poeBetsion  of  the  sites  of 
the  proposed  streets,  roads,  and  squares  shotim  on 
the  plan,  and  in  1871  they  proceeded  to  mark, 
grip  up,  and  etwnp  oiU  sum  sites  on  the  ground 
that  the  same  had  been  dedicated  to  the  purposes 
of  the  Ael  hy  the  promoters  of  the  Act,  and  that 
th»y  were  acting  toithin  their  statutory  powers. 
On  biU  Jmngfied  to  restrain  (he  commiesionere 
from  so  doing  f 
Judd,  that  aitMugh  <Aare  might  hone  hem  a  dedieor- 
Hon  of  iheir  landt  hy  the  promoters  cf  fAe  AiAt 
»wsh  deSAec^on  was  not  eompleie  unm  the  hh 
tended  streets  and  roads  had  heert  used  and 
adopted  hy  the  public;  and  that,  there  having 
been  no  such  use  and  adoption  for  upv/ards  oj 
forty  years,  the  proposed  sties  were  not  within 
the  statutory  powers  of  the  eommiseioners,  and 
an  injunction  gra/nted  a<xordingly. 
Held,  also,  that  the  powers  of  the  commissioners 
were  only  to  be  easerdsed  in  respect  of  roads 
which  were  made  or  which  should  be  made  con- 
sequent  on  the  erection  of  buHdinge  to  which  such 
roads  would  he  applicable  and  useful,  but  ^at 
no  rigJUe,  statutory  or  other,  could  he  acquired 
so  as  to  prevent  the  exercise  of  the  powers  given 
by  the  Act  to  require  and  compel  theformahon  of 
roads  and  streets  whenever  and  wherever  the  state 
mrowmsiaiMes  regmring  vuefc  roads  and  sirseix 
should  come  into  emttenee. 
In  the  year  1830  Sir  Henry  Ozenden,  who  was 
the  omer  of  an  estate  of  considerable  extent  at 
Hem^  in  the  county  of  Kent,  considered  that  a 
part  <^  his  estate  was  suitable  for  the  formation  of 
a  seaside  watering  place,  and  accordingly  procured 
a  plan  to  be  made  by  a  local  surveyor  oi  a  portion 
of  the  estate  which  he  severed  from  two  of  his 
farms,  the  one  called  Underdown  Farm  and  the 
other  Sea-street  or  Ashbee's  Farm,  and  which  he 
offered  for  sale  in  lots.    Ihe  plan  so  made  had 
described  upon  it  streets,  roads,  and  squares,  a 
plantation,  a  parade,  a  terrace,  and  a  pier,  none  of 
which  then  existed,  as  indicated  on  the  plan,  but 
which  viere  pat  npou  the  plan  for  the  purpose  of 
showiuK  to  pnrchaBers  the  use  whioh  might  be 
made  of  the  lands. 

In  and  inriorto  the  month  of  Feb.  1833  Sir  H. 
Ox«iden  sold  and  conveyed  to  one  John  Brongh 
and  others  in  fee  sereral  of  the  plots  of  lands  cb- 
Bcribed  upon  the  plan.  Some  of  these  plots  of 
land  comprisedthe  mtesof  certain  of  the  proposed 
roads,  streets,  and  squares  shown  on  the  plan,  and 
called  Oxenden-sqoare,  Hanover-sqnare,  Brons- 
wick-squu%,  King's-road,  Clarence- street,  Mou- 
tafue-street,  &o. 

Jn  the  month  of  June  1833  a  private  Act  of  Par- 
liament, 3  &  4  Will.  4,  c.  105,  was  obtained,  by 
which  the  lands  comprised  in  and  described  by 
the  above  plan  were  formed  into  a  district  parish 
for  the  purposes  of  the  Act,  under  and  by  the  name 
of  "  The  Town  of  Heme  Bay."  The  preamble 
the  Act  was  as  follows  :  "  Whereas  a  certain  por- 
tion of  the  parish  of  Heme,  near  or  acyoining  to 
the  pier  at  Heme  Bay,  in  the  ooanty  of  Kent, 
hath  of  late  years  increased  in  booses  and  other 
buildings,  and  may  become  a  place  of  considerable 
resort,  and  many  houses  and  buildings  are  now 
being  erected  there,  and  it  would  tena  greatly  to 
the  accommodation,  safety,  and  oonTenience,  not 
only  of  the  inhabitants  of  snoh  portion  of  the  said 
pansh  but  of  all  persons  resorting  to  and  passing 
through  the  sam^  if  the  roads,  streets,  ways,  lanes, 
and  otner  public  passages  and  places  now  formed 


and  made,  and  hereafter  to  be  formed  and  made, 
within  the  said  portion  of  the  said  parish  were 
properly  paved,  ughted,  cleansed,  watched,  and 
improved,  and  all  nuisances,  annoyances,  encroach- 
ments, projections,  and  obstructions  therein  re- 
moved and  prevented,  and  if  an  efficient  police 
were  eatabllshed  therein;  and  whereas  it  would 
greatly  facilitate  the  purposes  aforesaid  if  the  said 
portion  of  the  said  parish  were  separated  for  such 
purposes  from  the  remainder  of  the  said  parish, 
(rat  the  above  puriKMes  cannot  be  effected  without 
the  aid  and  authority  of  Fu-liament ;  uid  whereas 
a  map  or  plan  has  been  made  of  the  said  portion  of 
the  B^d  parish  so  intended  to  be  separated  for  the 
purpose  of  more  oUnrly  ascertaining  the  bound- 
aries of  the  same,  whioi  niap  or  plan  has  been 
deposited  in  the  Parliament  office  and  a  duplicate 
thereof  has  also  been  deposited  with  the  parish 
clerk  of  Heme  aforesud,  which  said  boundaries  are 
on  the  map  or  plsu  desorUwd  by  a  dotted  line,"  be 
it  enacted,  &o. 

By  the  3rd  section  of  the  Act  certain  named 
persons  and  their  successors  were  appointed  com- 
missioners for  the  purposes  of  the  Act  to  be  a  body 
politic  and  corporate,  under  the  name  of  "The 
Commissioners  for  Improving  the  Town  of  Herne 
Bay,"  and  by  that  name  to  have  perpetual  suc- 
cession and  a  common  seal. 

The  material  sections  of  the  Act  were — 

Seot.  27-— Tliat  all  the  present  roads,  streeta,  ways, 
lanes,  and  other  pun«eB  and  places  now  ased  hj  the 
pablio  within  the  said  town,  and  all  oatxiagv  or  foot- 
ways or  passages  whioh  shall  hereafter  be  made  or 
adopted  by  the  ooiomissioners  as  pnblio  wayaor  paasages 
under  or  by  virtae  of  this  Aot,  and  the  pavements,  fMg- 
stones,  onrbstones,  stones,  gravel,  and  other  materiau 
belonging  tiiereto  respeotiTery,  and  also  all  lamps,  lamp- 
inms,  lampposts,  watohboxM,  watohhonees,  and  other 
hoDses  and  boildiiigs  hereafter  to  bs  ereoted  or  fixed  np 
or  porohaaed  by  rmne  of  this  Aot  ....  shall  belong  to 
and  be  the  property  of,  and  t^e  same  are  hereby  vested 
in  the  said  oommisBiouers.  .  .  . 

Seot  28.— 'That  it  shall  be  lawful  for  the  said  oommis- 
sionwa,  and  they  are  hereby  aathorieed  and  empowered 
to  open,  form,  set  ont,  and  make  a  new  and  oommodions 
road  not  exceeding  in  width  40ft.  .  .  .  whioh  said  road 
when  made  shall  he,  and  the  same  ie  hereby  vested  in 
the  said  oommissionerB,  and  from  time  to  time  to  osnse 
the  said  road,  and  all  the  present  roads,  straetii.  ways, 
lanes,  and  other  passages  and  places  now  need  by  uie 
pablio,  and  all  fatnre  roads,  streets,  ways,  iMtes,  and 
other  passages  and  places  whioh  shall  be  adopted  by  the 
said  commissioners  nnder  this  Aot  within  the  8«d  town 
or  any  port  thereof,  ai  well  as  the  oarriage  as  footways 
to  be  repaired,  mado,  formed,  amended,  paved,  flagged, 
or  otherwise  aostained,  and  the  same,  and  the  pavements, 
flag^g,  and  other  materials  therera  to  bs  taken  ap  and 
reuud,  and  with  snoh  m#teri«ls  and  with  saob  draine, 
gattera,  sinks,  at  wateroonrsee  ....  as  the  said  oom- 
misaionera  aluul  tiiink  fit.  .  .  . 

Sect.  80. — That  no  person  shall  at  any  time  ntdie  or 
oaaae  to  be  made  any  altezatioo  in  any  paved,  pitched, 
or  atoned  pablio  foot  or  oarriage  way,  before,  behind,  or 
at  the  side  of  hia  hoaae,  boilding,  gxoond,  or  lana  with* 
oat  the  oongent  or  lioenoe  in  writmg  of  the  said  oommis- 
rioners  first  had  and  obtained. 

Seot.  38.— That  it  shall  be  lawful  for  the  said  oommis* 
sioners.  and  they  are  hereby  required  to  oaose  all  saoh 
parte  of  the  roads,  streets,  ways,  lanes,  and  other  pablio 
pasB^es,  and  plaoes  within  the  said  town  whioh  are 
^ow  in  the  eatuuation  of  the  said  oommissioners  aaffl- 
oientiy  boilt  opon  bot  not  finished,  paved,  flanied  or 
otherwise  pat  in  good  order  and  oondition,  and  all  snoh 
roads,  streets,  ways,  lanes,  and  other  pablio  passages  and 
plaoes  as  are  now  making  or  xaaj  hereafter  be  made 
within  the  said  town  or  any  part  thereof,  althongh  folly 
bailt  upon,  to  be  made,  paved,  flagged,  repaired,  and 
cleansed  with  snoh  gattws,  sinks,  common  or  main 
Btwns,  dzaina,  ox  wataioounes,  snd  «i^ii><>o^iJ9^9^fl9L 
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aad  In  nioli  nuuiiiw  u  tiu  uld  oommiMaonOT  ihall  dam 
meet  uid  neoeBsaiT-  •  •  • 

Seot.  36.~That  if  the  said  oommiuionan  iIuU  mom 
wy  road,  street,  wav,  lane,  aad  other  pabllo  paesagewid 
plaoe  within  the  eaia  town  to  be  V^nA,  flagged,  or  other, 
wiie  pnt  into  good  order  or  ooDOition,  ae  make  any  m  jh 
^tter,  sink,  oommon  or  main  lewer,  or  watereoone, 
under,  throngh,  along,  abore,  below,  or  about  the  same 
road,  itreet,  way,  lane,  and  other  pvblio  pasnaire  end 
plaoe,  before  the  uid  roM,  itreet,  mj,  lane,  and  other 
pablio  passage  and  plaoe  are  made  and  boilt  npon,  than 
and  in  erery  sooh  oaee  the  owner  or  oooapier  of  any 
ground  abatting  or  adjoining  to  any  aaoh  road,  etreet, 
way,  lane,  or  other  pablio  paaeage  and  plaoe  not  bnilt 
npon  or  attaofaed  to  any  honae  or  building,  shall  not  be 
luble  to  pay  any  part  ot  the  expeneee  and  ehaiyaa 
of  eooh  paving,  flagging,  or  making  any  enoh  road, 
etree^  Aa.,  ontil  snoh  groond  ehall  be  bnilt  upon  or  at- 
taohed  to  some  hoose  or  boilding,  when  and  not  before 
snob  owner  or  ooonpier  of  anob  nooae  or  bnildiiw  ihall 
be  liable  to  pay  snoh  and  the  aame  expeniei  and  durgee, 
to  be  reoorerable  in  manner  prorided. 

Beot.  87  empowered  the  oommiseioners  to  adopt  unj 
new  TosAj  street,  Ao.,  within  the  town  ot  Heme  Bay,  th 
snohroade,  iteeeta,  &e.,  ao  ad<q;ited,  to  be  thenoelorth 
deemed  and  taken  to  all  iutente  and  pnrpoaee  m  pnblio 
lughwaye. 

Beote.  86  and  87  empowered  the  oommiseionere  to  pnr- 
obaae  lands  witl^  the  town  ot  Heme  Bay  for  the  pnr- 
poees  of  the  Aot,  bat  not  without  the  consent  of  the 
owners  thereof. 

Sect.  98  enacted  that  every  pereon  (oooapier,  owner,  or 
mortaagee),  in  pMsesaion  «  any  hneditamenta  whioh 
sfaooU  be  parohased  or  taken  fm*  the  porpores  <d  the 
Aot,  shonld  deliver  op  posaassion  of  snoh  premises  to 
t^e  oommisaioners  npon  having  six  calendar  months' 
notioe  from  the  oommisaioners  to  quit  the  same. 

Seot.  109  empowered  the  oommieeioaerB  to  raiie,  bom 
lime  to  time,  the  moneys  neoesaary  to  defray  the  ez- 
penees  ot  oarrying  the  several  powera  and  pnrpoees  of 
the  Aot  Into  exeoation  by  levying  a  rate,  to  be  called 
"The Bepairing,  Lighting,  and  Watching  Bate." 

Thii  Act  was  passed  with  a  view  to  carry  out 

the  wisheB  of  Sir  S.  Oxenden,  and  a  larf^e  number 
of  the  inbabitants  and  laadowners  within  the  new 
district  of  the  "  Town  of  Herae  Bay/'  and  to  pro- 
vide that  the  "  Town  of  Heme  Bay  "  shoold  be 
laid  onb  and  bailt  upon  in  accordance  with  the 
plan.  After  the  passing  of  the  Aot  numerous  plots 
of  land  were  divided  and  set  out  with  reference  to 
snoh  plui,  and  were  sold  and  built  npon. 

No  hoases,  however,  were  at  any  time  erected  on 
any  part  of  the  lands  which  had  been  conveyed  to 
J.  Brough,  nor  were  any  of  the  proposed  roads, 
streets,  and  squares  ever  formed  or  laid  oat  on  such 
lands ;  but  the  same  lands,  which  previously  and 
at  the  time  uf  the  nassing  of  the  Aot  had  been 
need  as  arable  and  pasture  lands,  contiuaed  to  be 
OGcnpted  and  cultivated  in  the  same  manner  with 
the  adjoining  lands,  and  were  exclusively  held  and 
enjoyed  unintermptedly  and  as  of  right  by  John 
Broogfa  and  his  undertenants  and  lessees  nntil 
the  year  1867. 

In  February  1867  John  Broagh  died,  having  by 
his  will  devised  his  real  estates  upon  trust  for 
Sarah  Mackett,  the  wife  of  G«orge  Mackett,  for  life, 
with  remainder  to  John  Maokett  in  fee. 

In  March  1868  the  commisuoners  held  some 
meeting,  and  discussed  the  question  of  taking 
possession  or  of  marking  out  the  boundaries  of  the 
sites  of  Hanover  and  Ozendeu'squares,  and  certaiiP 
of  the  proposed  streets  and  roads,  includiog 
King*B-road,  Clarence-street,  and  Montagne-sbreet, 
and  accordingly  caused  the  following  printed 
notice  to  be  served  upon  George  Mackett  and 
others :  "  I  am  requested  by  the  Heme  Bay  Pave- 
ment Commissioners  to  inform  you  that  boundary 
posts  will  be  pnt  down  marking  oat  the  various 
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streets,  ways,  lanes,  squares,  and  public  passages 
belonging  to  the  said  oommisioners  within  the  town 
of  Heme  Bay,  accordint?  to  the  map  or  plan  of  the 
town  deposited  in  the  Parliament  Office  28th  June 
1833  i  and  further  take  notice  that  you  are  hereby 
required  to  remove  all  obstmction  from  the  said, 
streets,  ways,  lanes,  squares,  and  public  passages 
now  oooapied  by  yon  on  or  before  29th  Sept. 
1868,  nor  are  you  to  cultivate  any  of  the  said 
street,  ways,  lanes,  squares,  and  public  passages 
after  the  above  date." 

In  pursuance  of  this  notice  the  oommissioners 
caused  to  be  gripped  up  and  stamped  oat  a  part  <rf 
the  lands  belonging  to  the  devisees  of  John 
Brough,  and  which  formed  the  western  eztremi^ 
of  the  proposed  site  of  King's<road,  and  which  was 
then  in  toe  possession  and  cnltivation  of  their 
tenants.  Thereupon  the  solicitors  for  the  devisees 
and  trustees  of  John  Broagh's  estate  oaased  the 
following  notice  to  be  served  on  the  commis- 
sioners : — 

To  the  Oommissioners  for  improving  the  Town  of 
Heme  Bay. 

Oentlemen,— It  having  been  intimated  to  as  aa  mAi- 
oitors  for  the  trasteea  and  devisees  of  the  real  estate  of 
John  Brongb,  late  ol  Heme  B19,  in  the  oonnty  of  Kant, 
Eiqaire,  deceased,  that  yon,  the  above-named  oommia- 
sionera,  have  entared  npon  oertaln  land  of  the  said 
deoeased  at  Heme  Bay  aforesaid  for  the  pnrpoae  of 
stamping  oot  or  making  a  eertain  pretended  stoeet  oallad 
Kiiw-street,  Heme  Bay,  In  the  oomatj  of  Esnk  the  land 
of  whioh  pretended  street  forme  part  of  the  real  estate  of 
the  said  John  Bron^h,  deoeaeed,  and  each  enby  having 
been  made  bj  yoa  withont  any  anthority  from  the  said 
trasteea  or  denseea.  We  hereby  give  yon  notioe  on  tfaur 
behalf  to  refrain  from  entering  np<m  the  said  land  or 
npon  any  other  land  at  Heme  Bay  aforeeaid,  the  pro- 
perty of  the  s^d  John  Brongh,  deoeased,  now  the  pro- 
perty of  hie  said  trasteee  and  devisees^  and  that  in  the 
event  of  any  farther  entry  being  made  by  yoa  npon  the 
said  lands,  i^ter  this  notioe  yon  will  be  ooneidaed  as 
trespassers,  and  saoh  prooeenngi  will  be  taken  againat 
yoa  as  the  oiccarastuioes  may  reqoire  and  oar  oliente  be 
advised.  We  farther  give  yon  nouoe  that  a  soit  ( Kadcett 
V.  Mackett)  is  now  pending  in  the  Ooort  of  Ofaasoatr  foe 
the  admimatration  of  the  teal  aatate  of  tiio  said  Jolm 
Brongh,  deoaaeed.— Dated  tUs  16th  day  of  FebvasKr. 
1869. 

Nothing  further  was  done  by  the  commissioners 
nntil  the  month  of  Oct.  1871.  when  they  res<^ved 
"  to  take  possession  of  the  roads  and  squares  as 
shown  npon  the  plan  of  vhe  town  on  which  the  Act 
of  FarUament  was  obtained,"  and  Mr.  T.  W. 
Collard,  a  surr^or,  was  appointed  to  mark  out 
the  boundaries  of  the  roads  and  squares  aooording 
to  the  plan. 

On  the  11th  Deo.  1871,  the  solicitors  of  the 
tm&tees  and  devisees  under  John  Brougb's  will, 
hearing  of  the  oontemplated  action  of  the  com- 
missioners, served  them  with  the  following 
notice : 

We  beg  to  oall  yonr  attention  to  fhe  previous  letters 
herein,  and  to  inform  yoa  that  we  oannot  allow  any  tree- 
pass  to  be  committed  by  the  oommissioners  or  their 
servants  np<m  lands  belonging  to  this  estate,  and  that,  if 
any  snoh  treepasa  be  omnmitted,  we  shall  take  snoh  pro- 
ceedings against  the  parties  aa  may  be  neosasary  for  the 

EToteotitm  of  oor  olunta*  intereeta  in  the  propniy,  and 
old  the  oosuniasiotMts  responsibls  for  all  daasgea  aad 
costs. 

On  the  20th  Deo.  1871,  and  following  days,  T.  W. 
Collard  and  other  persons,  acting  under  the  direc- 
tion and  with  the  authority  of  the  commissioners, 
entered  upon  the  lands  of  J.  .Brongh,  which  formed 
the  sites  of  the  proposed  streets,  roads,  and  squares 
called  Hanover-square,  Oxendeucsquare,  lUng's- 
road,  OIarenoe-atree(g||^f^'^ipgp^;^Qp^)a4^<'^°^ 
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■treen,  and  gripped  up  a  ooDsiderable  qaantity  of 
the  land  at  the  sides  ofsaoh  alleged  streets,  roads, 
and  squares,  broke  down  aud  carried  away  the 
fences  placeid  on  the  same  lands  wherever  they 
intersected  the  alleged  siries  of  soch  proposed 
streets,  roads,  and  squares,  and  damaged  and 
destroyed  the  growing  orops  there,  and  otherwise 
acted  as  if  they  were  absolutely  entitled  to  such 
lands. 

In  the  meantime  the  sait  of  Mackett  T.  Macketl 
had  abated  by  reason  of  the  death  of  parties,  bab 
waa  revived  as  soon  as  praotioablet  and  ultimately, 
in  July  1872,  leave  was  obtained  to  oommenoe  the 
present  suit. 

The  plaintiffs  charged  that  the  commissioners 
bad  no  power  to  take  or  purchase  compnlsorily 
the  lands  in  question,  or  to  aoqaire  any  rights  or 
control  over  tne  same  unless  and  antil  the  same 
were  dn]y  formed,  laid  oat  and  dedicated  as  roods, 
streets,  and  s()uare8.  and  were  adopted  as  such  by 
the  commissioneni,  which  the  same  bad  never 
been;  that  the  commissioners  had  no  right  or 
power  to  compel  or  require  the  making  orlorma- 
tion  of  any  of  the  proposed  roads,  streets,  or 
squares,  or  to  interfere  with  or  control  the  sites 
of  the  same  nntil  the  same  were  laid  out  or 
constrar>ted  by  the  owners,  and  were  actually 
adopted  by  tho  commissioners  pursuant  to  the 
Act;  that  the  sites  and  the  proposed  roads, 
streets,  and  squares  had  been  coraprised  in  the 
conveyances  to  J.  Brough,  and,  having  been  held 
and  enjoyed  uninterruptedly  by  him  and  his 
lessees  for  more  than  thirty  years  adversely  to  the 
rights  of  the  commissioners  and  all  other  persons, 
had  become  absolutely  vested  in  him  at  the  time 
of  his  death ;  and  the  plaintiffs  prayed  for  a  decla- 
ration that  the  oommiasioners  bad  no  right,  title, 
estate,  or  interesit  under  the  Act,  or  othenrise 
over  the  lands  being  the  sices  of  the  proposed 
Blaeets,  roads,  aud  squares,  except  so  f^r  as  the 
same  bad  been  duly  laid  cut  and  formed  by  the 
owners  of  the  soil,  and  had  been  adopted  by  the 
commissioners  in  acoordanoe  with  the  provisions 
of  the  Act ;  for  an  injunction  to  restrain  the  com- 
missioners from  entering  upon,  gripping  np, 
marking  out,  or  in  any  way  taking  possession  of, 
or  intenering  with,  the  sites  of  the  said  proposed 
roads,  streets,  and  squares;, and  for  damages. 

Tho  commissioners  by  their  answer  stated  that 
John  Brough  was  a  solicitor,  and  a  resident  of 
fionsiderable  local  inflaence  in  the  town  of  Heme 
Bay,  previously  to  and  at  the  time  of  the  passing 
of  the  Private  Aot,  of  which  he  was  (me  of  the 
principal  promoters ;  that  the  Act  oould  not  have 
been  passed  without  good  evidence  having  been 
afforded  to  the  Houses  of  Iteliament  twt  the 
promoters  thereof  had  dedicated  such  of  their 
lands  as  were  described  in  the  deposited  plan 
for  the  purposes  of  the  Aot ;  that  an^  instru- 
ment of  dedication  was  in  fact  executed  by 
the  landowners,  promoters,  and  supporters  of 
the  Act,  but  suca  deed  was  believea  to  have 
been  burnt  in  the  fire  by  which  the  Houses 
of  Parliament  were  coneumed  in  the  year  1834 ; 
that  J.  Brough,  Sir  H.  Oxenden,  and  others,  by 
their  conduct  as  such  promoters  precluded  them*^ 
selves  and  their  successors  from  afterwards  dis- 
puting the  dedication  of  their  estates,  so  far  as 
necessary  for  the  purpose  of  the  Act ;  that  the 
sites  of  the  proposed  roads,  streets,  and  squares 
claimed  by  the  plaintiffs  were  either  never  vested 
in  J.  Brongh,  or  were  vested  in  him  sulgeot  to  all 
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the  statutory  provisiotu  in  the  Aot ;  that  J. 
Brough  was  one  of  the  first-named  oooimissioners 
under  the  Act,  for  more  than  thirty  ^ears  took 
an  active  aud  principal  part  in  all  their  proceed- 
ings,  that  he  was  from  time  to  time  re-elected, 
and  was  frequently  chairman  of,  and  nearly  always 
present  at  the  meetings  of  the  Commissioners, 
and  that  he  never  assented  or  pretended  that  he 
had  any  right  or  title  to  hold  his  lands  so  as  in 
any  manner  to  interfere  with  the  provisions  of  the 
Act.  The  Commissioners  also  alleged  that  shortly 
after  the  passing  of  the  Act  all  the  roads,  streets, 
and  squares  delineated  on  the  plan  were  actually 
marked  or  laid  out,  and  the  position  therett 
defined  hy  boundary  marks;  that  many  of  the 
roads,  streets,  and  squares  were  unmade  at  the 
date  of  the  passing  of  the  Act,  and  that  many  had 
since  been  made  Mid  had  become  highways ;  that 
to  allow  the  claim  of  the  pluntiffs  would  be  to 
render  the  future  building  m  the  town  acotxdiug 
to  t^  plan  impraotioable,  and  would  also  intercept, 
rent  off  roads  and  communioations,  and  destn^ 
casements  which  had  been  relied  on  by  manv 
purchasers  of  land,  and  on  the  faith  ot  whion 
many  houses  had  been  built  and  many  plots  of 
land  had  been  sold ;  that  the  sites  of  the  proposed 
roads,  streets,  and  sqnares  were  in  fact  dedicated 
and  adopted  as  such  by  them,  and  that  they 
had  fhll  power  to  do  so,  and  that  the  same  were 
vested  in  them  for  the  purposes  of  the  Act ; 
and  that  nooe  of  such  sites  had  been  used, 
occupied,  or  enjoyed  in  the  manner  contended  for 
pn  behtJf  of  the  plaintiffs  and  their  predecessors 
m  title,  but  onlv  upon  sufferance  of  the  commis- 
sioners and  under  circumstances  which  precladed 
the  acquisition  of  any  adverse  st^ntoir  title,  and 
that  such  possession  and  oceapation  had  always 
been  subject  to  the  rights  of  the  commissioners 
and  of  the  public  to  such  sites  under  the  Aot  and 
to  the  exteat  thereby  provided.  The  commis- 
sioners also  relied  on  sect.  138  of  the  Act,  which 
enacted  than  no  action  or  suit  should  be  com- 
menced or  prosecuted  against  any  person  for  any- 
thing done  in  pursuance  or  under  the  authority  of 
the  Act  after  the  expiration  of  three  calendar 
months  next  after  the  fact  committed  or  the  cause 
of  action  has  ceased  or  determined. 

The  other  material  facts  and  the  arguments  are 
sufficiently  noticed  in  the  judgment. 

Ka^,  Q.O.,  Everitt,  and  Bullen  appeared  for  the 
plaintiffs. 

ifflmTOWw/,Q.O.,  GoU,  and  Anderson  appeared  for 
the  defendants. 

The  following  authorities  were  referred  to  in  the 
oonrse  of  the  arguments : 

Berridgt  v.  Ward,  10  C.  B..  N.  8.,  400 ; 

Lord  t.  Commiiri&ners  for  t\o  City  of  Byditty,  12 

Moo.  p.  C.  473 : 
Poole  V.  HuihinaoH,  11  If .  &  W.  827 ; 
Cor^aUon  ^  Rtaiit  V.  Botlfly,  1  L.  Rap.  19  Kq. 

i£ob«H*  V.  farr,  1  Ounp.  2«2  (n) ; 

R4X  V.  InhoManta  (v  Oum&moorlA.,  3  B.  &  Ad.  108 ; 

Th4  AitorMn-OvMiriA  v.  Bishop      jtf(mc*«*«-,  15 

L.T.Bep.,  N.S.6M;  L.  Bep.  3  Eq.  486  ; 
Voreh  BrWah  Roauay  ComiKmy  v.  DodA,  12  CL  A 

P.  723; 

77m  Aiioraeu  Qmerai  v.  Thit  Great  Battem  Railway 
Company,  23  L.T.Bep.  N.  S.  844;  Z<.  Bep.6  E.  A 
I.  App.  867 ; 

Gubitt  V.  Lady  JToms,  20  L.  T.  Bep.  N.  S.  241 ;  L.  Bqp. 

8  C  P  705 ' 

Beckett  v.  Corporation  of  Loeda,  L.  Bap.  7  Oh.  421 ; 
Squire  v.  CoMpbell,  1  Hy.  *  Cr.  458:^  , 
Berracloivfc  v.  /ofc««a.g,  A|^y8^QQg 
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The  Tics  Chanckllob. — The  plaintiffs,  who 
claim  to  be  owners     the  sereral  parcels  erf  lands 

particnlarly  mentioned  in  the  pleadings,  and 
which  are  situate  at  Heme  Bay,  in  Kent,  com- 
plain that  the  defendants,  who  are  the  "  Commis- 
noners  for  improving  the  town  of  Heme  Bay," 
and  who  are  appoint^  under  a  local  Act  of  Par- 
liament of  3  &  4  Will.  4  (1833),  c.  105,  did,  in  the 
month  of  December  1872,  enter  upon  the  plain- 
tiff's lands,  that  the  defendants  gripped  up  and 
oarried  away  a  considerable  quantity  of  the  soil, 
broke  down  and  carried  away  the  fences,  damaged 
and  destroyed  the  growing  crops,  and  acted  as  if 
the  defendants  were  absolutely  entitled  to  the 
lands,  and  aa  if  tbe  plaintiff  had  no  right  or  in- 
terest therein,  and  further,  that  the  defendants 
did  these  things  under  the  pretence  th^  they  were 
anthorised  by  the  statute  I  have  mentioned.  The 
plaintiffs  thereupon  prayed  for  a  declaration  that 
the  defendants  are  not  entitled,  either  under  the 
statute  or  otherwiiie,  to  enter  upon  any  part  of  the 
plaintiff's  lands,  being  the  proposed  sites  of  cer- 
tain streets,  roads,  or  ways,  except  so  far  as 
any  public  street,  road,  or  way  has  been  duly 
made  and  hud  out  and  adopted  by  the  commis- 
sioners in  accordance  with  the  provisions  of  the 
Act,  and  for  an  injunction  restraining  the  defen- 
dants from  entering  upon  or  taking  possession  or 
interfering  with  the  Innds  claimed  by  the  plain- 
tiffs, and  that  the  defendants  may  be  ordered  to 
pay  to  the  plaintiffs  such  damages  as  the  court 
shall  assess,  together  with  the  costs  of  the  suit. 
The  defendants  admit  that  the  several  acts  com- 
plained by  the  plaintiffs  were  done  by  the  order  of 
the  commisBionerB,  and  they  justify  such  acta  upon 
two  groands:  first,  that  the  plamtiffs  have  no 
title  to  the  lands  in  question,  and,  secondly,  that  if 
they  had,  whatever  has  been  done  by  tho  commis- 
sioners  has  been  done  in  excroise  of  the  powers 
conferred  upon  them  by  the  statute.  These  issnos 
would  seem  to  be  in  their  nature  by  no  means 
complioated  or  difficult,  the  facts  relating  to  them 
being  once  ascertained ;  nevertheless,  many  days 
and  much  paper  have  been  occupied  by  the  state- 
ments of  the  evidence,  and  by  the  long  cross-ex- 
amination of  witnesses  on  botn  sides,  and  by  the 
arguments  of  counsel,  embracing  an  immense 
quantity  of  details,  a  very  large  propor- 
tion of  which  have  been  by  no  means 
necesBary  for  the  decision  of  the  questions  sub- 
mitted to  the  court ;  but  inasmuch  as  the  defence 
is  mainly  rested  upon  those  details,  and  upon  t,he 
objections  which  have  been  raised  upon  them  by  the 
defendants,  it  is  necessary  that  th^  should  be  con- 
sidered to  some  extent.  [Hia  Lordship  then 
referred  to  the  circumstances  which  gave  rise  to 
the  passing  of  the  private  Act  of  Pariiament  and 
to  the  title  of  John  Brough  to  the  lands  in 

auestion,  and  continued.]  In  the  description  of 
10  piux^ls  in  the  several  conveyances  to  J. 
Brongh,  it  is  clear  that  the  vendor  and  also  the 
purchaser  had  in  contemplation  that  roads  were 
intended  to  be  or  might  be  made.  No  express 
mention  of  or  reference  to  Sir  H.  Oxenden's  then 
existing  plan  is  made,  but  the  land  conveyed  is 
mentioned  as  abutting  upon  or  being  bounded  by 
roads  "intended  to  be  made,"  or  "agreed  to  be 
made " — the  phraseology  is  different  in  the 
several  deeds — but  in  no  instance  is  any  mention 
made  of  an  actually  existing  road.  The  purport 
and  meaning  of  these  expressions  are  obvious 
when  the  then  otmstniction  of  the  land  and  what 


must  be  considered  to  have  been  the  intention  at 
the  parties  dealing  for  the  sale  and  porohase  of  plot 
of  "building  lancT"  is  borne  in  mind.  Nothing  ia 
reserved  or  excepted  by  the  vendor,  but  he 
carefully  stipulates  that  "if  and  when"  any  road 
shall  be  made  he  shall  not  be  ander  anv  liability 
as  to  its  maintenance  or  repair.  Upon  the 
words  I  have  referred  to,  the '  defendants  have 
argued  that  there  was  a  complete  dedication  by 
Sir  H.  Oxenden  of  so  much  of  his  land  as  would 
form  the  roads  upon  which  the  land  he  conveyed 
to  the  several  purchasers  abutted.  But  although 
this  may  well  be,  so  as  to  prevent  any  claim  by 
him  or  his  successors,  I  am  of  opinion  that  to 
make  the  dedication  complete  to  the  extent  and 
for  the  purposes  of  the  defendant's  contention, 
there  must  also  be  evidence  ciS  the  use  and 
adoption  by  the  public  of  the  intended  roads,  and 
that  after  the  lapse  of  forty  years,  daring  which 
there  has  been  no  saoh  use  and  adoption,  the  lands 
in  question  in  this  suit  are,  within  the  strtntoiy 
powers  conferred  on  the  defendants,  not  as 
existing  roads,  but  liable  to  be  made  roads,  and  if 
when  the  prescribed  conditious  shall  be  found  to 
have  been  complied  with  by  which  alone  they  can 
be  brought  into  existence  as  public  roads.  The 
evidence  establishes  the  fact  that  from  the  periods 
of  the  several  conveyances  I  have  mentioned, 
the  several  lands  claimed  by  the  plaintiffs 
have  been  in  actual  and  nndisturbed  possession  of 
the  several  purchasers,  and  especially  of  the  late 
J.  Brough,  from  the  time  when  hia  title  accrued; 
that  he  nas  tho  ostensible  and  reputed  owner; 
that  the  lands  were  cultivated  as  arable  and  pas- 
ture  land ;  that,  as  to  the  land  oomprising  what  ia 
called  Hanover-square,  it  was  efEectnally  fenced  in, 
and  the  exclusive  possession  of  it  was  preserved ; 
and  that,  althongh  it  is  proved  that  some  persons 
occasionally  made  a  wot  for  themselves  across  the 
land,  they  conld  only  effect  this  by  getting  through 
or  over  tne  gates  and  fences  which  the  owner  had 
put  up  for  the  protection  of  his  property.  The 
like  proof  is  given  of  the  possession  and  cul- 
tivation of  the  land  forming  part  of  wh^  on  tho 
plan  is  called  Oxenden -square,  and  which  extends 
up  to  the  King's-road ;  and,  although  upon  one 
occasion,  in  the  year  1854,  the  commissioners  put 
down  posts  which  would  prevent  the  passage  by 
carts  across  a  part  of  this  land,  the  then  tenant 
cut  down  one  of  the  posts  (his  right  to  do  so  not 
being  dispated)  so  as  to  preservo  the  free  passt^ 
for  his  carts  which  he  had  up  to  that  time  enjoy^ 
and  used,  and  which  use  and  enjoyment  were  con- 
tinued until  the  commissioners  asserted  the  right 
now  complained  of.  At  its  Bouthemmost  end  the 
land  last  mentioned  abuts  upon  the  grass  pathway 
wbioh  runs  on  the  northern  side  of  Sea  Street 
Farm,  Along  this,  in  the  direction  of  King's- 
road,  and  at  a  distance  of  thirty  or  forty  feet  the 
commissioners  caused  a  grip  to  be  out,  hat  the 
tenants  of  this  land  continued  to  cultivate  it  in 
the  usual  manner  and  ploughed  through  the  grip. 
King's-road  appears  to  be  in  the  same  state  as  it 
was  when  the  Act  passed,  except  that  recently 
some  rubbish  has  been  shot  or  laid  there  by  the 
commissioners,  and  it  was  and  is  rough  and  on- 
formed.  Another  of  the  parcels  of  land  adjoins 
what  is  called  on  t  he  map  John-street,  and  this 
has  been  tilled  and  cultivated  in  like  manner  by 
the  tenants  of  Mr.  Brough.  A  part  of  John-street, 
exten<Ung  from  the  sea  to  High-street,  has  been 
long  formed  and  made  under      Act,  and  is  not 
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in  question,  bat  the  azteoBion  q(  that  street  soath- 
ward  has  alw4y8  remained  and  stiU  remains  in 
fnaa  with  no  road  forined  or  made,  or  indicated 
in  any  other  manner  than  that  some  trees  have 
been  planted  along  the  sides,  and  that  atone  posts 
were  onoe  set  np  across  it — the  only  use  of 
which  would  seem  to  be  to  prevent  the  passage 
of  tauriages,  and  which  posts  have  since  rotted 
away.  ^  At  a  part  of  this  haid  where  it  adjoins 
what  is  called  Clarence-street,  on  the  deposited 
plac,  several  years  ago  a  blacksmith's  forge  was 
erected,  as  it  appears,  with  the  consent  of  Mr. 
Brough,  and  the  only  suggestion  that  this  was 
ever  used  by  the  pablic  is  that  horses  were 
brought  to  this  shed  to  be  shod ;  but  it  is  dear 
that  no  road  or  roadway  there  was  at  any  time 
formed.   And  daring  the  whde  period  Broagh 
and  his  tenants  have  been  in  the  occopation,  oal- 
ftiTaticm,  and  enjoyment  of  all  the  lands  in  qiies- 
timi,  withont  dispute  or   interference  by  any 
person  or  authority ;  uid  daring  the  same  period 
the  poor's  rate,  the  town  rates,  and  the  tithes, 
have  been  pud  in  respect  of  the  ownership  and 
occupation  of  the  same  lands.   During  the  same 
period  no  act  has  been  done  or  attempted  by  the 
anthority  of  the  commissioners  from  which  it  can 
be  inferred  that  they  claimed  to  be  entitled  to  the 
roads  in  question,  nor  has  any  house  been  built, 
nor  are  any  projected  or  begun  upon  any  part  of 
the  lands  abntting  upon  or  bounding  the  intended 
roads,  or  for  which  it  could  answer  any  useful 
public  purpose  that  roads  should  be  made.  Upon 
the  first  qaestiOD,  then,  it  appears  to  me  that 
upon  the  oTidence  the  plaintiffs  haTO  established  a 
anfficiently  clear  title  aa  owners  of  the  land  in 
qoesticm  to  lay  a  ground  for  thmr  oomphunt 
anunat  the  daenduitB,  who,  upon  a  claim  and 
ooloar  of  title,  entered  upon  the  plaintiS's  lands, 
prostrated  the  fences,  seized  the  crops,  and  com- 
mitted acts  of  anquestiouable  damage.   In  so  far 
as  the  evidence  of  the  plaintiffs  tends  to  estt^ish 
apoBsessory  title  for  more  than  twenty  years,  the 
defMidants  not  only  dispnte  it  in  fact,  but  they 
insist  that  such  a  title  would  be  iDeffeotual  against 
them— their  powers  conferred  by  the  statute  not 
being  affected  by  any  prescriptive  adverse  right. 
In  this  latter  contention  I  think  the  defendants 
are  justified;  but  then  it  becomes  necessary  to 
consider  what  is  the  natnre  and  what  the  extent 
of  their  statutory  authority.   The  defendants  did 
at  one  time  claim  to  be  entitled  in  fee  simple  to 
the  roads,  bat  that  claim  was  given  up  at  the  bar 
B8  untenable,  and  the  question  appears  to  depend 
upon  the  terms  of  the  statute,   in  1833  several 
plots  of  land,  including  those  I  have  mentioned, 
bad  been  sold  and  houses  had  been  built,  and  it 
was  then  thought  expedient  to  apply  to  Parliament 
for  an  Act  separating  the  land  comprised  in  the 
plan  from  the  remainder  of  the  parish  of  Heme. 
Accordingly  an  Act  was  obtained  (3  &  4  Will.  4, 
c.  106)  which  received  the  roytd  assent  on  the 
28th  June  1833.   The  preamble,  which  shows  con- 
clnsively  the  grounds  upon  which  and  the  purpose 
for  which  it  was  passed,  is  in  these  terms  [his  Lord- 
ship read  it].    The  map  or  plan  there  mentioned 
is  identical  in  outline  with  the  plan  which  had 
been  made  for  Sir  H.  Oxenden,  and  appears  to 
have  been  traced  from  the  latter,  and  it  shows  that 
some,  but  not  a  great  number  of  houses  had  then 
been  built.  The  only  purpose  for  which  the  plan 
mentioned  in  the  statnte  is  referred  to  is  to  point 
oat  the  boanduies  oi  iba  new  diatoiot  over  which 


the  provisions  of  the  Act  were  to  extend  and 
apply,  and  which  was  thenceforth  to  be  as  it  has 
ever  since  been  and  is  called  *'  the  town  of  Heme 
Bay."    The  Act  proceeds  to  appoint  commis- 
sioners, and  to  confer  npon  them  certain  powers 
incident  to  their  office.   It  is  in  the  form  which 
at  the  time  of  its  piusing  was  that  universally 
adopted,  and  it  does  not  differ  in  any  substantial 
respect  &om  the  numerous  other  statutes  for  pav- 
ing, lighting,and  watching  specified  districts  which 
hw.  been  passed  before  the  Lands  Clauses  Con- 
solidation Act,  and  the  other  Consolidation  Acts, 
by  which,  among  other  nseful  purposes,  the  need- 
less r«>etition  of  provisions  and  oumses  of  univer- 
sal and  neoassary  application  is  avoided  by  reference 
to  the  terms  ci  those  stobates.  The  gronnd  npoa 
which  the  oommissioners,  the  defsn^uits,  justi^ 
the  acta  complained  of,  aiad  which  they  admit,  is 
to  be  fbnnd  in  the  provisions  of  this  statute,  and 
this  must  needs  be  so  since  it  is  clear  beyond  dis* 
pute  that  they  can  have  no  power  or  authority 
whatever,  save  what  is  conferred  npon  them 
this  statute.    It  becomes  therefore  necessary  to 
consider  what  is  the  actual  extent  or  limits  of 
that  power  or  authority.   [His  Lordship  then  read 
the  material  sections  of  the  statute.]    By  the 
same  statute  the  commissioners  are  empowered 
to  make  a  new  and  commodious  road  from  the 
southern  extremity  of  Brunswick-street  to  the 
spot  where  Herne  Common  abuts  u[>on  the 
turnpike  road  from  the  town  to  Canterbury,  and 
for  this  purpose  the  usual  powers  of  compul- 
sory purchase  from  the  owners  of  lands  are 
confemd  upon  the  commisnoners,  but  exc^it* 
ing  as  relates  to  this  particular  road,  no  powers 
whatever  are  conferred  npon  the  commissioners 
enabling  them  to  purchase  or  acquire  any  lands 
whatever.    It  is  impossible  to  doubt  that  if 
it  had  been  the  intention  of  the  promoters  of 
the  Bill  to  take  powers  to  make  roads  generally 
th^  would  have  asked  for  such  powers.   It  is 
equally  impossible  to  infer  that  any  such  exten- 
sive powers  are  contained  in,  or  to  be  impUed 
from,  the  provisions  of  the  Act.   It  has  been 
suggested,  in  the  course  of  the  arguments  for  the 
defendants,  that,  inasmuch  as  the  purpose  and 
policy  of  the  Act  and  its  tendency  are  for  the 
improvement  of  the  town  of  Heme  Bay,  and  for 
what  has  been  called  the  development  of  the  town, 
the  Act  ought  to  bo  construed  m  this  sense,  md 
onght  to  be  read  as  confbrring  npon  the  commis- 
sioners sadi  powers  as  will  best  traid  to  accom- 
plish that  purpose  and  policy.  I  do  not,  however, 
think  that  the  statute  can  be  read  otherwise  than 
according  to  its  predse  «id  plain  expressions. 
The  policy  and  purport  are,  in  my  judgment,  very 
clear  and  explicit.   The  powws  whidi  it  confers 
upon  the  oommissioners,  imd  the  duties  which  it 
prescribes,  are  that  the  existing  pablic  roads  and 
ways  already  formed  shall  be  preserved  for  the 
use  of  the  pablic,  and  that  by  degrees,  and  when 
and  as  often  as  otJier  public  passages,  to  be  formed 
and  made  after  the  passing  of  the  Act,  shall  be 
BO  made  and  formed  they  shall  be  properly  paved, 
lighted,  watched,  and  improved.   To  accomplish 
these  objects,  and  to  establish  an  efficient  police, 
the  commissioners  are  empowered  to  levy  upon 
the  inhabitants  a  rate  called  the  "  Bepainng, 
Lighting,  and  Watohing  Bate,"  on  the  occupiers 
of  all  baildin|;8  and  lands  within  the  town,  not 
exceedine  3s.  m  the  ponnd,  and  when  levied  npon 
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watched,  or  sball  not  abat  npcm  any  part  of  the 
roada  or  pasHages  which  Bhall  be  liehted  or 
watched,  a  rate  not  exceeding  It.  in  the  poond. 
This  distinction  between  the  smonntB  of  the  rate 
to  be  levied  must  be  borne  in  mind  in  conBtrning 
the  Act,  for  if  the  rate  were  to  be  single  and 
uniform  it  would  be  competent  to  the  oommis- 
sioners  to  levy  the  rates  indiscriminately  npon  the 
owners  of  all  lands  and  houses  within  the  town, 
whether  they  did  or  did  not  enjoy  the  advantages 
to  be  procured  by  the  expenditure  of  the  moneys 
which  the  commissioners  are  authorised  to  ralRe 
by  means  of  the  rates.   That  the  oonstmction  I 
have  mentioned  as  the  true  and  only  constrnction 
of  the  statnte  was  pot  upon  it  by  the  oommis- 
Bioners  themBeWoB,  u  dear,  from  the  manner  in 
which  they  applied  and  dealt  with  it  for  many 
years  after  its  operation  oommenoed,  as  is  evi- 
dent by  the  extracts  from  the  minutes  of  the 
proceedings  set  out  in  tbeir  answer.   Not  only 
do  those  minntes  contain  no  exercise  or  assertion 
of  right  over  any  roads  which  had  not  been  bnilt 
upon  or  were  adjacent  to  such  roads,  nor  any 
staking  out  or  authority  over  them,  although  the 
roads  which  had  been  made  and  publicly  need  were 
from  time  to  time  repaired  by  the  commissionerB, 
but  in  1857  the  commisaionerB  appointed  a  com- 
mittee consisting  (among  otber  persous)  of  two  of 
the  witnesses  for  the  plaintiffs  to  find  out  all  the 
public  roada  and  ways,  and  to  mark  and  atump  the 
same  to  their  proper  width  according  to  the  Act 
of  Parliunent  What  report  was  mue  apon  this 
subjeofc  does  not  ^ipenr.   That  the  muBtion  the 
right  of  the  oommissionerB  over  the  roads  had 
been  ndsed  is  apparoit  from  the  minutes  of  the 
4th  Oct.  1858,  in  which  it  appears  that  it  had 
been  resolved  to  take  counsel'B  opinion  respecting 
the  roads  and  squaref*  of  the  town ;  but  it  would 
also  Beem  that  the  question  had  been  in  some  way 
disposed  of  since  by  a  resolution  of  the  Ist  Nov. 
following.  It  was  not  only  determined  that  connael's 
opinion  should  not  be  taken,  bnt  that  the  oueation 
sifiould  not  be  re-opened  without  giving  lonrteen 
daya'  notice  of  a  special  meeting  for  that  purpose  -, 
and  there  is  no  trace  of  the  subject  having  been 
further  discussed.   Trees  have  been  at  various 
times  planted  in  and  about  the  town,  but  it  seems 
that  this  was  for  the  purpose  of  ornamenting  and 
improvii^  the  app^rance  of  the  ple^o,  and  not 
with  a  view  of  acquiiing  or  assertii^  any  right 
over  any  of  the  roada.   Bnt  what  is  of  {[reater 
importanoe  in  oonstdering  the  manner  in  whioh  the 
oommissionera  ezeroised  their  rights  is  that,  with 
respect  to  a  street  lea^ng  from  the  south  to  the 
sea  (celled  Beach-street  on  the  deposited  plan), 
the  owner  of  the  limd  at  that  end  built  upon  it  bo 
BB  wholly  to  cloBe  tbe  northern  end ;  and  that,  as 
to  another  street  (without  a  name  on  the  plan) 
leading  from  William-street  and  part  of  the  estate 
of  Mr.  Brough,  a  church  haa  been  built  on  the 
greater  part  of  that  site,  and  this  without  any 
claim  or  objection  on  the  part  of  the  commis- 
sioners.  The  expectatiODS  which  may  have  been 
entertained  at  the  passing  of  tbe  Act  have  not 
been  realised.    Several  bouaea  have  been  since 
erected,  but  the  larger  part  of  tbe  town  remains 
unbuilt    upon,    and   there   are   no  bnildiogs 
whatever  aibntting  on  any  of  the  roads  or  ways 
claimed  by  the  commissiouers  and  the  subject  of 
thiB  suit.   [His  Lcvdship  then  stated  the  fiMsts 
whioh  mve  rise  to  the  present  suit,  and  prooeded.] 
The  d^endftntB,  among  other  tfaii4(B,  hav*  insiBtad 
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on  the  provisions  of  the  statnte  4  ft  5  WiU.  4i 
c  105, 8.138,  prohibiting  any  action  or  suit  for  any* 
thing  done  in  pursuance  or  under  the  authority  of 
the  Act  after  the  expiration  of  three  months  next 
after  the  act  committed  or  the  cause  of  action  has 
ceased.   Considering  the  nature  of  this  case,  the 
title  set  up.  and  the  claim  made  by  the  commis- 
sioners in  the  first  instance,  although  that  has 
now  been  partially  diBclaimed,  and  tbe  e£fect  of 
the  protesta  and  notices  given  on  the  part  of  the 
plaintiffs,  I  do  not  think  they  are  barn;d  of  their 
suit,  the  main  object  of  which  is  to  obtain  a  de- 
claration of  right  and  to  prevent  the  commis- 
sioners  from  interfering  with  that  right,  nor  oan  I 
doubt  that  this  court  has  jurisdioticai  to  determine 
the  questions  whioh  have  been  raised  npon  the 
record.    It  is  not  snraiested  by  the  defisndants 
that  they  were  indaoed  to  take  the  proceediugB 
compliiined  of  for  any  public  present  purpose,  or 
that  the  safety  qr  oonvenience  of  the  public  or  the 
inhabitants  of  the  town  required  their  interference, 
but,  insisting  that  under  the  Act  of  Parliament 
the  roads  and  streets  were  vested  in  the  com- 
missioners for  the  purposes  of  the  Act,  they 
submit  that  it  was  proper  for  them  in  the 
exercise  of  their  public  duty  to  prevent  any 
persona  from  acquiring  statutory  rights  over  the 
roads,  streets,  and  squares  wluch  had  been  and 
remain  effectually  dedi^ted  to  the  purposes  of  the 
Act.   It  is.  moreover,  abundantly  clear  that  no 
rights,  statutory  or  other,  can  be  acquired  so  as  to 
prevent  the  exercise  of  the  powers  ^vcn  by  the 
Act  to  require  and  compel  the  formation  of  roads 
and  streets  whenever  and  wherever  the  state  of 
cironmstances  requiring  suoh  roads  and  streeia 
shall  oome  into  existence.   The  defendants  would 
seem  to  have  considered  that  the  statute  gaTe 
them  plenary  powers  overall  the  roads  and  squares 
described  upon  the  deposited  phm ;  but  the  pur- 
pose for  which  and  the  terms  in  which  the  de- 
posited plan  are  referred  to  are  so  clearly  expressed 
in  the  atotute'aa  to  show  that  the  powers  of  the 
commissioiiera  are  only  to  be  exercised  in  respect 
of  roads  which  were  made,  or  whioh  should  be 
made,  consequent  upon  the  erection  of  build- 
ings to  which  such  roads  would  be  applicable  and 
useful.   And  it  has  now  been  very  conclusively 
decided  that  wbatever  representation  may  be  made 
on  a  plan  deposited  and  referred  to  in  an  Act  of 
Parliament  is  of  no  effect,  unless  the  repre- 
sentation is  incorporated  in  the  Act :  (Noi*fA 
Bntieh  RailvMij  Gompanij  t.  Dodd.  12  CI.  &  F. 
722 ;  Aitiyrney   QenercH  T.   The  Qreai  Eastern 
Uailway  Gonipany,  23  L.  T.  Rep.  N.  8.  344; 
L.  B/ep.  6  H.  L.  367.)   Under  these  ciroomstancas 
I  am  forced  to  the  oonclusion  that  the  defaidants 
have  misconceived  and  misused  their  powers,  and 
that  they  have  unlawfully  invaded  and  damaged 
the  property  of  the  plaintiffs.   The  decree,  there- 
fore, must  De  that  the  plaintiffs  are  entitled  to  a, 
declaration  in  the  terms  of  the  first  two  paragraphs 
of  the  bill,  and  that  the  plaintiffs  are  entitled  to  be 
paid  by  the  defendants  the  damages  which  the 
plaintiffs  have  sustained  by  the  wrongful  proceed- 
ings of  the  defendants,  for  which  purpose  an 
inquiiT  must  be  directed  in  the  nsnal  form,  and 
that  the  defendants  pay  to  the  plaintiffs  their  costs 
of  this  suit.  Order  accordingly. 

Solicitors  for  the  plaintiffs.  Fielder  and  Sumner. 
SoUoitorB  for   the   defendants,  ImhUi^  and 
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Waineedayt  May  17. 
(Before  Tioe-Chancellor  Hul.) 
GoTT  V.  Naibne.  (o) 

W3l — Sonorary  tnut — Bequettfor  pvrchaee  of  an 
advowBon — BiretHon  to  aeeumiuuxU  —  B,ighi  of 
legatee  1o  imnudiate  trantfar  offitneL 

A  Ustator  gave  12,0001.  to  trwteea,  on  trust,  with 
fA«  tokob  or  tuch  part  at  they  should  think  fit 
€f  thai  sum  to  purchase  cm  advowson,  and  nomi- 
nate to  it  such  person  at  they  thould  think 
proper.  Subject  to  this  trust  the  advowson  was 
to  be  held  in  trust  for  A.  unlU  he  should  have  a 
benefice  worth  a  dear  lOOOI.  a  year,  or'  died. 
Until  the  advowson  was  purchased  the  fund  was 
to  aeeumulate,  and  at  the  end  of  hoenly-one 
years,  or  on  the  death  of  A.,  or  on  his  being 
presented  to  a  benefice  worth  a  clear  lOOOI.  a  year, 
tie  fund,  or  so  much  of  it  as  had  not  been  em- 
ployed in  the  purchase,  was  to  belong  to  A.  abso- 
Utleh/. 

The  fund  had  been  aeeumulating  for  about  twelve 
yean.  No  advowson  had  been  purchased,  but 
the  iruttea  were  not  deemms  to  be  niieoed  of 
Omr  trust: 

BM,  ikai  wider  miefc  dreuansiamees  A  was  not 
entiOed  to  have  an  iramediaie  Ura/aefer  to  him  of 
(heftsnd. 

DSHTTKBJSB.  , 

William  Qott,  by  a  txidioil  to  his  will,  bequeathed 
to  R.  Nairne  and  T-W.  Nelson  the  Hum  of  12,0001. 
upon  trust,  that  they  or  the  sDrviTor  of  them,  or 
the  execatOTB  or  administrators  of  saoh  sarviror 
should,  as  soon  conTenientty  as  might  be  after  the 
testator's  decease,  bnt  neTertbeless  at  their  sole 
and  absolite  discretion,  inTest  the  whole  or  sach 
part  as  they  shoald  think  fit  of  the  said  sum  of 
12,0001.  in  the  pnrchBse  of  an  advowson  and  right 
dL  patronage  ot,  in,  and  to  some  ecclesiastical  be- 
nefice in  England,  with  the  right  of  next  presen- 
tation thereto.  And  the  testator  directed  that 
until  hia  aon  John  Gott  shoald  be  dnly  presented 
to  and  inducted  into  some  eeeleeiaatiou  benefice 
vhidi  should  prodnce  a  net  annual  income  of 
10001.  at  the  least  (after  deducting  the  necessary 
diargea  and  outgoings  in  respect  thereof),  or 
shoald  preTioosly  depart  this  life,  the  tmsteea 
aboDld  nominate  to  the  said  ecclesiastical  benefice, 
when  and  so  often  aa  any  vacancy  shoiild  ocour, 
such  fit  and  proper  person  as  they  might  in  their 
uncontrolled  discretion  select  or  choose  for  that 
purpoBO.  Snbject  as  aforesaid,  the  tmsteea  were 
to  stand  possessed  of  the  advowson  and  right  of 
(nBsentation  in  trust  for  John  Ot<M,  hia  heirs  and 
assigns.  The  testator  also  directed  that  until  the 
12,0001.,  or  sach  part  of  it  as  the  trustees  shonld 
think  fit,  had  been  invested  aa  aforesud,  they 
ahoold  invest  it  in  apeoified  securities,  and  for  the 
twm  of  twentyone  years  from  the  date  of  his 
death,  accnmoute  it  and  the  income  thereof,  by 
WIT  of  compoond  interest.  And  he  declared  that 
■ndli  acoomnlfted  fund  abonld  be  applicable  to 
the  puiebase  of  tlu  advowson,  and  that  the  interest 
o(  uie  12,0001  and  the  accnmnlationa  thereof, 
together  with  the  securities  in  which  th^  might  be 
inreated  at  the  expiration  of  the  twenty-one  years, 
shoald,  BO  far  as  they  had  not  been  laid  ont  in  the 
purchase  of  the  advowson,  belong  and  be  pud  to 
John  Ghitt,  his  executors  or  admmistrators.  Pro- 
Tided,  however,  that  if  John  Gott  shonld  die  or  be 
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inducted  into  some  ecclesiastioal  benefice  of  the 
annual  value  aforesaid,  before  the  trustees  had 
entered  into  any  contract  for  the  purchase  of  an 
advowson,  or  if  any  part  of  the  I2,000Z.,  or  the 
accumulations  thereof,  shonld  remain  nndiapoaed 
of  after  completing  such  contract,  then  the  12,0001. 
and  the  accumulations  thereof,  or  so  much  of  the 
same  as  should  remain  undisposed  of,  should 
belong  and  be  paid  to  John  CrOtt,  hia  executors  or 
administr^ors. 

The  testator  died  in  1863.  The  trustees  had 
reoeived  the  12,000L  and  invested  it  and  the  aocu- 
muladons,  as  directed,  bnt  no  pondiase  of  an  ad- 
vowson had  been  made. 

John  Gott,  the  son,  had  been  presented  to 
the  vicarage  dl  Leeds,  and  it  was  in  dispute  be- 
tween the  trostees  and  himself  whether  or  not 
that  benefice  was  worth  a  clear  lOOOL  a  year. 

The  action  was  bronghc  by  John  Gott  against 
the  tmstees. 

The  statement  of  claims  set  out  the  above-men- 
tioned facts,  but  claimed  to  have  the  trust  fund 
handed  tover  to  the  plaintiff,  .irrespective  of  any 
question  aa  to  value  of  his  present  living. 

The  defendants  demurrea  generally. 

Q.  Sastvnge,  Q.O.  and  Kehewich,  for  the  de- 
murrer.— The  defen<lanta  do  not  decline  to  cany 
ont  the  trust  created  by  this  will.  The  plaintiff, 
ther^ore,  cannot  claim  this  fund,  unless  he  can 
show  that  he  is  the  exclusive  object  of  the  trust. 
Bnt  it  is  clear  that  the  tmstees  may,  at  any  time 
until  the  expiration  of  twenty-one  years  from  the 
testator's  death,  create  a  cestui  que  trust  by  pur- 
chasing an  advowson  and  presenting  some  person 
other  than  the  plaiotifE  to  it.  The  case  is  like 
that  of  JftwseU  v.  BingU  (W.  N.  (1876)  170).  where 
a  bequest  to  erect  a  tombstone  was  upheld,  the 
trustees  being  wiUiug  to  cuiy  it  out.  Th^ 
cited 

Sorbin  T.  Mattermtm,  25  L  T.  Bsp.  N.  8.  SOO; 
L.  Bep.  12  Eq.  559  ; 

Talbot  V.  Jevert,  L.  Bep.  20  Eq.  255. 
Dickinson,  Q.C.  and  InoU  Joyce,  for  the  plain- 
tiff.— Both  the  fund  and  the  advowson  belong  to 
the  plaintiff,  subject  to  the  direction  to  aocumu- 
late  the  interest  on  the  fand  and  the  purchase  of 
and  presentation  to  an  advowson.  As  to  the  ao- 
cumnlation,  it  is  clear  that  where  there  is  a  simple 
direction  to  aooumulate  a  ftind  and  give  it  to  A. 
twenty-one  years  heoo^  h^  if  of  fuU  age,  is  en- 
titled to  receive  it  at  onoe.  As  to  the  porohaae  tii 
the  advowson,  there  are  a  series  of  cases  ti  which 
QosUng  v.  Oosling  (John.  265)  is  the  most  impoi*- 
tant,  snowing  that  the  legatee  in  such  a  case  ia 
entitled  to  uve  the  fimd  at  once,  unless  the  tes- 
tator has  shown  a  clear  intention  that  some  one 
shaJl  have  the  enjoyment  of  it  in  the  meantime. 
Here  the  testator  s  object  was  evidently  to  benefit 
the  plaintiff  aJone,  it  being  clear  that  there  was  no 
other  person  whom  he  specially  wished  to  benefit. 
There  is  no  trust  for  any  person  except  the  plain- 
tiff, no  person  who  now  or  at  any  time  can  call 
upon  the  trustees  to  purchase  a  living.  Sorbin 
V.  Masterman  (sup.)  is  in  our  favour,  for  there  the 
Yice-Chancellor  would  have  divided  the  fund 
amount  the  residuarv  legatees,  had  they  not  been 
charities.   They  citea  also 

Thornton  v.  Shdkespsan,  John.  612;  IDsO.F.  A  J. 
890 ' 

Lsvin'oB  Tkuts,  6th  edit.  p.  94. 
'  Q.  Hastings,  Q.O.,  replied. 

The  Vicx-OHAJfCBLLom.— In  this  tSi)>,th*.tefa;> 
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tees  disclaim  saj  benefi(nal  interoBt  in  the  fiind  in 
qneetion,  bat  do  not  say  that  they  are  unwilling 
to  perform  the  truBt.  Th^  do  not  look  npon 
this  trust  as  beneficial  to  themselTes,  bnt — there 
being  something  to  be  done,  perfectly  le^ — the 
tmstees  are  deairoua  to  do  it.  The  plaintiff,  then, 
not  having  shown  that  the  tmsts  are  simply  and 
solely  for  nis  benefit,  and  snch  as  he  has  a  right 
to  pnt  an  end  to,  the  demnrrer  must  be  allowed. 
I  see  no  reason  why  the  trustees  shoald  not  be 
allowed  to  carry  ont  this  trust.  And  it  is  to  be 
observed,  that  they  are  to  nominate  to  the  bene- 
fice, when  purchased,  "  when  and  so  often  as  any 
vacancy  shall  occur."  So  that  even  if  they  pur- 
chased an  advowson  and  presented  the  plaintiff 
himself  to  it,  that  would  not  at  once  put  an  end  to 
their  trust.  Horeorer,  it  does  not  follow  that  the 
whole  ftind  wonid  be  expended  in  purchasing  the 
adTOWBcm.  The  demurrer,  must,  CGnsequent^,  be 
allowed ;  bat  the  plaintiiF  will  have  leave  to 
amend,  and  thus  raise  the  question  of  the  net 
value  of  his  present  benefice. 

Solicitor  for  the  plaintiff,  B.  Smiih,  for  Ford 
and  Bon,  Leeds. 

Solicitor  for  the  d^endants,  T.  W.  NeUon, 


OOHMON  PLEAS  DIVISION. 
Tkwreday,  May  4. 

HAWXISS  v.  WaLBOITS  AHD  OTEEB8.(a) 

Landlord  and  tenantr-  Diatreag—Ooventrnt  to  eon- 
•urns  hay,  ^c,  on  premise* — BaU  ofgooda  dis- 
kained—Staivie  2W.4-M.C  5,  a.  2—56  Oeo.  3, 
c.  50,  a.  11. 

The  plamiiA  vtaa  tenant  to  the  defendant  W.  lohoae 
agenta  the  other  dtffendmia  were,  under  a  Uaae 
which  contained  a  covenant  by  the  plaintiff  not  to 
remove  hay,  4*0.,  from  the  demiaea  premiaea,  Imt 
to  uae  them  thereon. 
The  plainti^  being  in  arrear  with  the  rent  of  the 
demiaed  premiaea,  ihe  defendant  W.  diatrained 
upon  certain  hay,  ^c,  upon  the  premdaea,  and  aold 
the  aame  under  a  condition  thai  the  purchaaer 
ahould  not  remove  ihe  hay,  fyc,  bought  from  the 
demiaed  premiaea,  but  uae  them  thereim. 
Held,  that  aueh  a  raairieHon  could  not  be  legally 
im^aed  by  ihe  landlord,  and  that  ^,  in  eonae' 
Quenee  of  ike  imjMsition  of  auch  a  reairietion,  the 
%a^,         aold  for  a  pnee  Uaa  than  the  beat 
pma  that  could  be  got,  the  landlord  and  hia 
agenta  were  UcAU  in  an  tuUon. 
Bt  the  statement  of  claim  it  appetued  that  the 
plaintiff  was  tenant  under  a  lease  to  the  defendant 
Walrond  of  a  farm  at  Kentisbeare,  in  the  county 
tit  Devon,  and  of  a  dose  at  TTfibulm^  in  the  same 
county,  for  a  term  of  twenty-one  years  from  the 
25th  March  1869.   The  other  defendant  was  the 
a^nt,  it  appeared,  of  the  defendant  Walrond,  and 
distndned  and  sold,  under  his  orders,  certain  hay 
and  unthreshed  com  seized  as  a  distress. 

It  appeared  that  the  lease  contained  a  covenant 
by  the  plaintiff  in  the  uanal  form  not  to  remove 
hay,  unthreshed  com,  &c.,  or  to  sell  or  dispose  of 
them  off  the  demised  premises,  but  to  use  them 
on  the  iwemiseB  foF  tho  improvement  thoraof. 

The  Day  and  unthreshed  com  8ei»d  as  above 
stated  was  sold  hy  anotion,  bat  upon  the  terms 
and  subject  to  the  oonditionthat  it  should  be  nsed 
on  the  inremises. 
It  was  alleged  in  the  statement  of  ohum  that, 

(a)  BsgoKtid  1^  OniL  Dood,  Esq,.  BuxMeHtXair. 
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in  consequenoe  of  this  restriction,  the  best  price 
which  could  be  gotten  for  the  said  hay,  Sao.,  wu 
not  obtained. 
The  Act  66  Geo.  3,  o.  60,  s.  11,  enacts  that— 
No  aingnee  of  any  banknipt  .  .  .  nor  maj  assifUM 
under  an;  bOl  of  sals,  aor  anv  punhaHr  ol  die  goods, 
ohattds.  stock,  or  on^s  d  anv  pemm  01  penoaiB 
eogaesd  in  knibandir  on  any  lands  let  to  tern,  iliiiU  take, 
nne,  or  dispose  ot  aoj  haj,  straw,  &o.,  or  my  nuvnar*, 
&e.,  or  other  dresein^  intended  for  snon  lutda  and  being 
thereon,  in  any  other  ""^i^  and  for  any  oUier  pnrpoM 
than  snob  bankrupt  ...  ox  oVber  person  lo  employea  in 
huflbandry  ooght  to  have  taken  cw  ditpoeed  <rf  the  tame, 
if  no  oonunisaum  of  butkmptoy  had  usned  or  no  sooh 
asBinunent  or  assignments  had  bam  flKsmtsd  or  sale 
made.  * 

The  Act  2  W.  A  M.  0.  6,  so  far  as  is  material  to 
the  present  point,  is  as  follows  : 

Whereas  the  most  ordinary  and  ready  way  for  reoovery 
of  arrears  of  rent  Is  by  distrese,  yet  snoh  dietrosaos  not 
being  to  be  add,  bnt  only  detained  as  pladgea  tta 
raforolng  the  payment  of  snoh  vent,  the  persraa  dis- 
training have  mtle  benefit  thereby,  for  the  remedying 
wheiem. 

2.  Be  it  enaoted  that  from  and  after  the  first  day  of 
June  1690,  where  any  (pods  or  ohattela  Bhall  be  diitramed 
for  any  rent  reserved  and  dne  npon  any  dsmiaa,  lease, 
or  oostraot  whatsoever,  and  the  tenant  or  owner  of  the 
goods  so  distrained  shall  noL  within  ftve  days  next  after 
saob  distieas  taken,  and  notioe  thereof  (with  the  oanae  of 
enoh  taking)  left  at  the  ohief  mansion  house  .  .  .  replevy 
the  aame  .  .  .  that  then  in  snoh  oase  .  .  .  ^  parson  dis- 
training shall  and  may  .  .  .  oauM  the  goods  and  ohattela 
ao  distrained  to  be  aKnaised  hj  two  swcon  appraiaeta 
.  .  .  and  after  snoh  appraisonein  shall  and  may  Awfully 
sell  the  goods  and  ohattels  so  distrained  for  the  best 
THioe  oan  oe  gotten  for  the  same,  towards  satiafaotiaai  ei 
the  rent  tot  whioh  the  said  goods  and  chattels  shall  be 
distrained,  and  of  the  charges     such  distress,  Ac 

Tlie  coveuant  of  the  lease  did  not  appear  on  the 
pleadings,  bat  it  was  agreed  by  both  parties  that 
It  was  to  be  refemd  to  as  though  it  had  faem  see 
oat  on  the  pleadings,  and  thsA  Ihe  whcds  question 
should  be  deddea  on  tiie  dKnarrer  to  tho  state- 
ment of  olaim. 

K  8.  Wright  {0.  8.  0.  Bowm  with  him)  for  the 
defendants,  in  support  of  the  demnrrer  to  the 
statement  of  claim,  contended  that  the  Act  66  Geo. 
8,  c.  50,  e.  11,  being  later  than  the  Act  2  W.  &  M. 
c.  5,  overrode  that  Act,  if  inconsistent  with  it,  and 
that  the  latter  Act  applied  to  all  purchasers  of 
farm  produce,  bo  that,  even  if  the  landlord  had 
imposed  no  restriction  upon  the  use  of  the  pro- 
perty sold  under  the  distress,  the  law  would  have 
done  so,  and  that,  oonsequeoitly,  the  announcement 
of  the  fact  that  it  could  only  be  used  on  the  pre- 
mises was  not  the  imposition  by  the  defendants  of 
any  restriction  ;  bnt  merely  a  proper  publication 
of  the  restriction  whioh  the  law  imposed,  and  a 
feir  warning  to  intending  purohasers  of  what  the 
law  oomp^ed  ihem  to  do  wiidi  the  property  if 
thev  purohased  it  The  oase  tit  Abbey  v.  Pefeft 
(8  H.  A  W.  419),  he  contended,  was  an  ezfweas 
authority  thac  a  landlord  selling  a  distress  might 
sell  under  a  restriction  such  as  that  now  com- 
plained of.  In  that  case  Lord  Abinger,  in  giving 
judgment  (28th  Ifay  1841),  said :  "  The  only  ques- 
tion is  whether  the  landlord,  having  distrained  for 
rent,  was  bound  to  sell  the  hay  and  straw  to  be 
conanmed  off  the  premises,  in  a  case  in  which, 
aocording  to  the  terms  of  hia  covenant,  the  t«iant 
had  no  beneficial  interest  in  them.  I  do  not  think 
he  was.  As  the  question  comes  to  be  decided  hy 
us  for  the  first  time,  we  may  decide  it  upon  the 

general  principle  that  the  tenant  cannot  oe  in  a 
attw  situation,  by  means  of  a  distress,  than  he 
would  be  while  pivnii^Jf^j^^ay^^  [^hen 
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the  landlord,  therefore,  sells  under  a  distresB,  he 
ahould  sell  no  more  than  the  tenant  conld  himself 
dispose  of."  The  other  JodseB  coaoorred  in  this 
judgment,  one  of  them  (Bol^  B.)  referring  to  the 
Act  56  Geo.  3,  &  50,  as  throwing  light  upon  the 
Bubieot.  In  the  case  of  WUmot  t.  Bosb  (3  E.  &  B. 
563)  it  was  decided  that  sect.  11  of  56  Gea  3,  o.  50, 
applied  not  merely  to  purchasers  under  an  execa- 
tion,  bnt  prohibited  purchasers  of  farming  stock 
from  the  tenant  from  dealing  with  it  otherwise 
than  the  tenant  might  do.  midway  v.  Staford 
(6  Ex.  404)  was  an  unuatisfaotoiy  case  (decided  in 
1851),  since  the  court  there  refused  a  rule  applied 
for  by  a  defendant,  sued  under  circumstances 
wimilftT-  to  the  present,  pursuant  to  leave  reserved 
to  him  at  the  trial.   He  referred  also  to 

Fnuher  t.  Lee,  10  U.  A  W.  70»i 
Jonse  T.  Hamp,  Ibid.  700. 

A.  Wilton  {A.  OharUs  with  him)  referred  to 
WUmot  V.  Boae,  as  reported  in  23  L.  J.  281,  Q.  B., 
as  showing  that  the  court  in  deciding  tlmt  case 
expnaslj  distinguished  it  from  the  case  of  a  sfJe 
the  landlord.  [He  was  then  stopped  hj  the 
ooart.1 

Lora  CoLixmoB,  C.J. — In  thia  ease  ^dnnent 
must  be  given  for  the  plaintiff.  The  plaintuK  is  a 
tenant  under  a  lease  to  one  of  the  defendants. 
The  defendants  are  Mhe  landlord  and  his  agent, 
who  was  constituted  hy  him  his  bailiff  to  distrain. 
The  plaintiff  complains  that  the  landlord's  bailiff 
having  distrained  for  rent  in  arrear,  sold  it  under 
an  ille^  condition,  and  so  did  not  obtain  the  best 
prioe  that  conld  he  gotten.  The  pleadings  were 
somewhat  informal,  out  by  agreement  between 
the  parties  this  demurrer  is  to  be  dealt  with  as 
thought  the  covenant  appeared  npon  the  record. 
The  covenant  in  question  was  a  covenant  not  to 
cany  away  from  tne  premises,  or  sell,  or  dispose 
nay,  nnthreshed  com,  &c.,  bnt  to  use  the 
same  on  the  premises  for  the  improvement 
therectf.  It  is  upon  that  ooveoant  entered 
into  by  the  tenant  with  his  landlord  that  the 
defence  is  grounded,  taktti  in  oonneotion  with 
the  11th  seotioa  of  56  Geo.  3,  c  50.  The  defen- 
dants in  effect  say,  this  is  a  covetiaat  that  you 
shall  not  sell  the  hay,  &o.,  to  be  oonsomed  off  the 
premises,  and  all  that  we  have  done  is  to  sell  to 
m  purchaser  who  is  bound  to  do  that  which,  had 
ihera  been  no  distrees,  yon,  the  tenant,  must  have 
done,  namd.y  consume  the  hay,  &o.,  on  the 
demised  premises.  It  may  be,  say  the  defendants, 
that  in  consequence  of  the  condition  imposed  on 
the  purchaser  the  distress  fetched  less  than  it 
would  have  done  if  sold  without  any  condition, 
yet  as  no  purchaser  could  use  the  hay,  &c.,  other- 
-wise  than  in  accordance  with  the  plaintifTa 
covenant,  they  had  they  say  a  right  to  sell  subject 
to  the  obligation  so  to  use  it.  The  validity  of  thia 
defence  dep>ends  npon  sect.  11  of  56  Geo.  S,  o.  50. 
It  is  an  "  Act  to  Regulate  the  Sale  f£  Farm- 
ing  Stock  Taken  in  Execution."  The  preamble 
refers  only  to  legal  process,  bnt  sect.  11  in 
words  is  not  oowned  to  executions  or  legal 
process,  bat  goes  apparently  beyond  the  scope 
of  the  preamble.  It  is  argued  that  it  extends 
it  extends  to  all  pnrobasers  of  forming  produce, 
and  tbat  no  purchaser  can  use  forming  produce 
in  any  way  other  than  that  in  which  the  tenant 
might  nse  it ;  and,  that  as  the  landlord  in  the 
pr^nt  case  onl^  bound  the  purchaser  to  use  it 
m  the  way  in  which  the  tenant  must  have  used 
it,  the  tenant  suffered  no  wrong,  and  the  sale  was 


for  the  best  price  that  could,  under  that  restric- 
tion, be  obtained.  I  do  not  think  this  is  the  true 
construction.  The  sale  here  was  a  sale  under  a 
distress :  now  the  right  to  sell  a  distress  is  a  oom- 
paratively  modem  right,  and  one  created  by 
statute  BsxA  regulated  by  statute.  Anciently 
the  landlord  conld  annoy  and  iii^ure  by  taking 
and  holding  a  distress,  and  so  loroe  a 
tenant  to  pay  rent  in  arrear,  bnt  he  could 
not  sell  the  distress.  The  power  of  sale  created 
by  statute,  as  I  have  said,  must  be  exercised 
according  to  the  terms  of  the  statute  giving  the 
power.  The  statute  which  ^ves  the  power  of 
sale  is  2  W.  &  -M.  c.  5,  which  enacts  that  the 
goods  distrained  may,  after  appraisement,  be  sold 
ror  the  best  price  that  can  be  gotten  for  the 
same.  The  landlord  must  sell  subject  to  the 
statutory  craidibionB.  and  cannot  impose  condi- 
tions which  prevent  the  distress  firom  being  sold 
at  the  best  price  that  can  be  gotten  for  the  same. 
The  other  statute  to  which  reference  has  been 
made  (56  Geo.  8,  c.  50),  is  not  a  statute  dealing,  as 
does  we  stitote  of  2  W.  &  M.,  direotly  and  dis- 
tinctly with  sales  under  distress.  The  statnte 
56  Geo.  3,  o.  50,  was  passed,  as  appears  on  the  faoe 
of  it,  fbir  a  different  porpoee  and  wi&  »  different 
object.  The  language  of  the  statute  56  Gea  3, 
c.  50,  B.  11,  is  satisfied  by  confining  it  to  the 
case  of  purchasers  from  tenants.  Is  there  anv 
decision  which  ought  to  bind  us,  confiioting  with' 
this  view  P  I  think  not.  The  esse  of  Abbey  v. 
Fetch  {suf.)  is  to  the  contrary,  but  it  does  not 
seem  that  the  statute  2  W.  &  H.o.b  was  re- 
ferred to  either  during  the  argument  or  in  the 
judgment.  That  decision  came  again  before  the 
same  court  (the  Court  of  Exchequer)  in  the  case 
of  Frueker  v.  Lee  (10  M.  &  W.  709),  when  that 
court  treated  the  question  as  still  an  open  one, 
notwithstanding  the  previous  dcQision  in  Abbey  v. 
Fetch  {SM.&W.  419),  and  referred  to  a  case  of 
Jonea  t.  Hamj^,  tried  before  Fatteson,  J.,  as  in 
omfliot  with  that  deoislon.  In  thia  state  of  the  ' 
deoisionB  the  case  of  lUdgtva/y  v.  Lord  Stafford 
(6  Ex.  404 ;  20  L.  J.  226,  Ex.)  oame  before  the 
Goart  of  mcbequer,  raiain^  the  point  which  is 
now  before  na,  and  raiaing  it  so  as  to  make  that 
case  a  case  on  all  fours  with  the  present.  The 
decision  there  is  a  direct  authority  for  the 
proposition  that  a  landlord  cannot  impose  con- 
ditions such  as  those  which  he  imposed  here. 
The  decisions  being  in  conflict,  we  should  have 
been  entitled  to  follow  the  later  decision,  especially 
as  it  is  a  decision  given  by  the  same  court  as  that 
which  decided  the  earlier  case.  It  is,  however, 
suggested  tbat  the  case  of  W-ihnot  v.  Rose  (3  E.  & 
B.  563;  23  L.  J.  281,  Q.  B.)  throws  doubts  upon 
the  case  of  Bidgway  v.  Lord  Stafford  (6  Ex.  404 ; 
20  L.  J.  226,  Ex).  That  case  was  not  the  case  of  a 
sale  under  a  distress,  bnt  it  was  an  ordinary  sale  off 
the  premises  hj  a  tenant  in  fraud  of  the  terms  of 
his  tenancy.  The  landlord  there  gave  notice  to  the 
purchaser  of  the  restrictive  covenant  contained  in 
the  tenant's  lease,  and  the  purchaser,  in  defiance, 
carried  off  what  he  had  bought,  but  was  after- 
wards held  liable  in  the  action  to  compensate  the 
landlord.  It  was  then  argued  in  favour  of  the  de- 
fendant tbat,  as  the  title  of  the  Act  5  Geo.  3,  c.  50, 
referred  only  to  execution,  the  general  words  in 
sect.  11,  "  any  purchaser "  must  be  held  to  mean 
"  any  purchaser  nnder  an  execution."  The  Court 
of  Queen's  Benoh  held  that  this  was  net  so,  thati 
the  general  words  of  the  ^?#ti^Wf*^J©C^le 


812-voL  xirv.,  N.  a] 


THE  LAW  TIMES. 


[Oot.  7, 187fl. 


0,P.  Dir.] 


restricted  by  the  preHinble.  Accordmg  to  the  re- 
port given  of  the  case  in  Ellis  and  Blackbam'a 
BeportB,  Lord  Campbell  and  Crompton,  J.  seem  to 
say  that  Ridgway  t.  Lord  Stafford  wonld  have  been 
an  authority  in  point  had  it  not  been  for  tbe  fact 
that  the  11th  section  of  the  statute  56  Qeo.  3,  c.  5, 
had  not  been  brought  before  tbo  court.  It  would 
then  follow  that  uiOse  two  great  anthoritiea  did 
not  regard  Ridgioay  t.  Lord  Stafford  aa  a  binding 
decision,  because  it  was  a  decision  arrived  at  with* 
out  full  materials.  There  is,  however,  a  plain 
distinction  between  Boee  v.  Wilmot  and  Ridgway 
V.  Lord  Stafford,  and  ib  is,  as  I  bare  eaid,  that  in 
thai  case  the  purchase  was  iVom  the  tenant,  and 
the  statute  enacts  that  all  purchases  from  the 
tenant  sball  be  subject  to  the  conditions  of  the 
lease;  whereas  in  Rtdgway  v.  Stafford  the  pur- 
chase waa  not  from  the  tenant,  but  from  the 
landlord.  In  the  Law  Journal  a  more  extended 
report  is  given  of  the  case  of  Wilmot  v.  Rose  (8  S. 
&B.  563;  23  L.  J.  281,  Q.  B.),  and  from  that  it 
appears  that  the  very  distinction  which  I  have 
indicated  was  taken  by  Crompton  J.,  and  was 
present  to  the  mind  of  the  court  when  deciding 
that  case.  The  authorities,  then,  which  are  in 
point  ore  all  in  favour  of  Uia  view  we  take,  with 
Uie  ezcentioa  of  Ahbey  v.  Fetch,  and  Uiot  waa 
overruled  by  the  later  case  of  Bidgway.^.  Lord 
Stofford.  Upon  authority,  therefore,  as  well  aa 
upon  the  construction  of  the  statutes,  jndgment 
must  be  for  the  plaintiff. 

Abchzbald,  J. — The  Question  that  arises  in  the 
present  case  is  shortly  this :  Whether  the  statute 
o6  Geo.  3,  o.  50  has  so  far  qualified  the  statute 
2  W.  &  M.  0.  5  as  to  make  the  condition  imposed 
by  tbe  defendants  a  reasonable  and  proper  condi- 
tion. The  complaint  or  statement  of  claim  alleges 
that  the  goods  were  not  sold  for  the  beat  price 
that  could  be  gotten  because  of  the  imposition  of 
an  illegal  condition,  and  the  demurrer,  treated  as 
agreed  by  counsel,  raises  the  question  of  whether, 
on  the  facts  of  the  nresent  case,  such  a  condition 
is  illegaL  I  agree  with  what  my  Lord  haa  said  ae 
to  tbe  course  and  history  of  legislation.  Tbo 
■tatttte  2  W.  &  H.  o.  6  gives  power  to  sell  die- 
tresses,  and  provides  that  tb^  ara  to  be  sold  for 
tiie  "best  prioe  that  can  be  gotten"  for  them. 
In  the  absence  of  anything  to  qualify  the  enact- 
ment, this  is  binding  on  tbe  landlord  and  hia 
bailiff  in  the  present  case ;  but  it  is  said  on  their 
behalf  that  thecovenantinthe  lease  to  the  oluntifE 
does  quality  tbe  force  of  the  enactment,  and  enable 
tbe  landlora  to  impose  the  condition  which  he  has, 
in  fact,  imposed.  Now,  it  aeema  to  me  that  the 
Act  56  Geo.  3,  c.  50,  does  not  conflict  with  or 
qualify  the  earUer  Act ;  it  was  passed  for  a  totally 
different  purpose,  it  refers  only  to  sales  by  tenants, 
it  has  no  reference  to  sales  by  landlords.  Tbe 
contention  of  the  defence  was  that  the  words 
"  any  purchaser  **  included  .purchasers  from  land- 
lords under  a  diatress.  Now  it  seems  to  me  that, 
if  we  can,  we  ought  to  construe  tbe  later  Act  so 
as  to  harmonise  mrith  the  earlier,  and  that,  as  it 
aeema  to  me,  we  can  do  by  taking  the  wcrda  "  any 
purchaser"  to  relate  only  to  purchasers  from 
tenants,  and  not  to  purchasers  from  landlords. 
The  caaea  have  been  fully  gone  into  during  the 
course  of  the  argument  and  in  m^  Lord's  judg- 
ment, and  the  balance  of  authority  is  in  favoar  of 
the  view  we  take,  and  tbe  reasoning  of  the  decision 
in  Ridgway  v.  Lord  Stafford  (6  Ex.  404  ;  20  L.  J. 
226, 1^)  ahowB  how  imposaible  it  would  be  to 
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make  such  a  condition  binding  upon  a  pur- 
chaser from  a  landlord  under  a  distress.  The 
case  of  Ridgway  v.  Lord  Stafford  is  an  authority 
upon  the  precise  point  before  us,  latest  in  point  oif 
time  (rf  «ay  nt  tbe  decisions  upon  the  point,  and 
the  decision  there  was  ffiven  by  tbe  court  after 
oonsideration,  and  puts,  in  my  opinion,  the  true 
oonstmction  upon  theatatntes;  the  result  being 
that  a  landlord  must  sell  a  diatreaa  in  the  ordinary 
way,  and  cannot  impose  unusual  or  reatrictivB 
conditiona.  Some  difficulty  was  said  to  arise  from 
the  case  of  Wilmot  v.  Rose  (3  E.  &  B.  563; 
23  L.  J.  281,  Q.B.).  This  supposed  difficulty 
vanishes  when  the  case  is  properly  under- 
stood. The  title  of  tbe  Act  56  Geo.  3,  c.  50. 
is  "  An  Act  to  regulate  tbe  sale  of  farming 
stock  taken  in  execution,"  and  the  preamble  goes 
no  further  than  the  title,  but  it  was  argued  that 
sect.  11,  though  apparently  wider  in  its  scope,  was 
restricted  by  tbe  preamble ;  this  tbe  Queen's 
Bench,  in  Wilmot  v.  Rose,  held  was  not  the  case. 
They  held  that  it  included  all  parchaaers  from 
tenants,  and  not  merely  purchasers  under  an 
execution  or  assignees  in  bankruptcy.  There  is 
nothing  whatever  to  show  that  the  Court  of 
Queen^  Beodi  held  that  purohaaera  from  a  land- 
lord under  a  distress  oonld  only  deal  with  stock 
or  produce  as  tbe  tenant  might  have  done.  It 
seems  to  me,  then,  that  the  landlord  is  bound  now, 
as  he  was  before  the  passing  of  56  Geo.  3,  e.  50, 
to  sell  for  tbe  best  price,  in  accordance  with  tihe 
terms  of  the  statate  2  W.  A  M.  c.  5. 

LlNDLET,  J. — I  am  of  the  same  opinion.  The 
action  is  brongbt  gainst  a  landlord  b;  his  tenant 
for  selling  goods  distrained  for  rent  in  a  manner 
not  authorised  by  the  atatute  creating  tbe  right  to 
sell  distresses.  TTnless  some  atatute  bas  been 
passed  to  relieve  the  landlord  from  the  ooDditions 
imposed  by  2  W.  &  K.  c.  5,  tbe  landlord  must  in 
selling  observe  those  conditions,  and  sell  in  the 
way  in  which  he  la  by  that  statute  empowered  to 
sell.  The  defendants  rely  on  a  covenant,  and  on 
the  statute  66  Geo.  3,  o.  50,  a.  11.  Now  the  cove- 
nant ia  a  covenant  by  the  tenant  with  tbe  landlord, 
and  for  the  landlord  a  benefit,  which  the  landlord 
can  enforce  by  action  or  injunction  against  the 
tenant  or  pnrobaaer  from  the  tenant,  with  nonce 
of  the  covenuit.  The  covenant,  being  for  the 
benefit  of  the  landlord,  can  be  waived  by  the  land- 
lord. If,  hoifever,  the  landlord  chooses  to  exercise 
the  power  to  distrain  and  sell  which  he  haa,  he 
must  exercise  it  in  accordance  with  tbe  statate; 
he  cannot  sell  otherwise  than  under  the  statute. 
If  he  ezercisea  the  statutory  power  of  selling  the 
distress,  he  waives  the  covenant,  if  the  oovenaat 
confiicta  with  the  statute.  With  regard  to  tbe 
Act  56  Geo.  3,  c.  50,  it  has  no  language  to  show 
that  there  was  any  intention  of  interfering  in  any 
way  with  the  law  of  distress,  and  the  purpose  for 
which  that  Act  was  passed  was,  as  appears  from 
the  Act  itself,  wholly  different.  It  seems,  there- 
fore, to  me  that  the  general  words  "any  pnr- 
obaaer "  muBt  be  constraed  witli  reference  to  the 
context,  and  tbe  object  the  Act  itadf,  uid  so 
construed  it  would  mean  any  purchaser  from  or 
claiming  under  the  tenant,  and  would  not  inolnde 
purchasers  from  the  landloM.  The  authorities 
upon  the  point  appear  to  be  four  in  number,  three 
of  them  are  one  way,  one  of  them  the  other  way. 
Wilmot  V.  Rose  has,  in  my  opinion,  nothing  to  oo 
with  the  present  point.  "We  have,  then,  in  favour 
d  the  Tiew  we  take,  MidgwwYzLord  Stt^brd  (6 
Digitized  byVjOOQlC 


Eawkihs  v.  Walboxs  Am  oiHuts. 


Oat  HISTO] 


El.  Dir.] 


CoHU  V.  Thi  Sodth-Eabibbr  Bauvat  Cohpaiit 


Bz.  404  ;  20  L.  J.  226.  Ex.).  Frusher  t.  Lee  (10  M. 
A  W.  709),  JiD»««  T.  f  amp,  cited  in  Fntaker  t.  Im, 
and  against  that  view  the  single  case  of  Abbey  v. 
IPetck  (8  M.  &  W.  419).  Upon  authority,  ihan.  as 
weH  as  npon  principle  jadgmoBt  shoold,  I  think, 
be  for  the  plaintiff. 

Solicitora  for  plaintiff,  Wcdher  and  Martineau. 

Solidtran  fmr  defendantet  Ohurch  and  Clarke. 


EXOHEQTTEB  DIVISION. 
Jm.  20  wkI  81. 
(Before  Brahwzll,  Axpblvh,  fmd  HtrnDLUTONt 
BB.) 

CoHzv  V.  Thb  Soutb-Eastsbv  Bailwat  Coh- 

PANT.(a) 

Carrier — ItaUway  company — Garners  by  rail  and 
$temnve$8el — Paeaengere'  Irtggage — lAobilityfor 
loea  of  —  Special  coniraei  —  Signature  qf  Ity 
foatengere — CondiHcn^B  limi^-ng  UabiU^. 

Tm  luggage  of  a  paseenger  by  raihoay  comet 
wiOiMk  eeet,  7  of  the  BaUiBoy  and  Cantu  IS-aMc 
Set  1854  (17  ^  18  Fid.  e.  SI),  fixing  ihe  liahilUy 
of  railway  amvpaniea  for  ti^  lota  of  or  injury  to 
"any  ariielet,  goode,  or  ihinga  in  the  receiving, 
Jortparding,  or  deUvering  tkereof,"  and  no  con- 
dition therefore  limiting  the  eompany'a  liabtlUy  in 
reepeet  of  such  luggage  ie  binding,  ttnleea  it  be  a 
**Jitst  and  reaeojCdbU  one,"  and  be  embodied  in  a 
tpeeial  eontrad,  signed  hy  the  pastengers  or  {he 
person  delivering  audi  luggage  to  tJte  company 
for  carriage. 

By  sect.  16     the  Begvlaiion  of  Batlways  A.ct  1868 
(31  ^  32  YieL  c  119),  sed.  7  of  the  Railway  and 
Canal  Traffic  Act  is  incorporated,  and  its  provi- 
sions extended  and  made  applicable  to  luggage 
conveyed  by  raihoay  companies  on  board  steam 
vessels  used  by  them  for  the  purpose  of  carrying 
on  a  com  mumcation  oetioaen  any  iotons  or  ports. 
Stewart «.  The  Lond(ni  and  Nortu-WeBtem  Bail- 
WHT  Company  (19  L.  T.  Sep.  N.8.  302)  discussed 
ana  distinguished. 
Bt  the  first  count  of  his  declaration  the  plaintiff 
chained  that  the  defendants  were  earners  of  pas- 
sengers and  their  In^^ge  by  sea  from  Bonlogne. 
in  uie  B^nblio  of  France,  to  Folkestone,  and 
thence  by  land  from  Folkestone  to  London ;  and 
in  consideration  that  the  plaintiff  caused  his  wife 
to  become  and  be  a  passenger,  to  be  carried,  with 
her  Inegsge,  by  sea  from  Bonlogne  to  Folkestone, 
and  tbence  by  land  from  Folk^tone  to  London 
aforesaid,  for  reward  then  paid  by  the  plaintiff  to 
the  defendants  in  that  behalf,  the  defendantii' 
promised  the  plaintiff  to  nae  all  dne  and  reasonable 
care  in  bo  carding  the  plaintiff's  wife  and  her  said 
loggage  i  and  all  conditions  were  fnlfilled,  and  .9^11, 
times  ek^sed  necesBarj  to  entitle  the  plaijatiff  to 
have  the  defendants  perfbrm  their  said  pnipiise  i. 
yet  the  defendants  did  not  nse  doe  and  rwisonabW 
care  in  cartyinR  the  said  In^ige,  bnt  by  tho  negli- 
gence of  the  defendants,  wmle  the  saidjlnggagp 
was  being  carried  by  them  by  sea  from  B9uIo§iip 
to  Folkestone,  a  certain  trunk,  containing  Vr.eanng. 
apparel  of  the  plaintiff's  wife,  and,  other  things 
belonging  to  the  plaintiff,  being  a  p^u-t'  of  th^  «ftid 
In^age.  fell  into  the  sea,  whereby  the  said  tr\uik, 
ana^the  contenta  thereof,  were  greatly  linarod, 
and  allegationa  (rf  damage  to  the  jplaintiff. 
By  the  second  count  the  ddfl^a^on  charged 
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that  the  defendants  were  carriers  of  passengsrs^ 
and  their  Ingmge,  as  in  the  first  connt  mentiiMied' 
for  rewMd  to  the  defendants,  and  the  defimdantB^ 
at  the  request  of  the  plaintiff,  received  the  pfliUn'" 
tiffs  wife  as  a  passenger,  with  her  Ing^i^  in. 
oluding  the  trunk  in  the  first  oonnt  mentHonad.  to 
be  by  them,  as  sooh  oarriers,  safely  and  saotirely: 
carried  by  sea  from  Bonlogne  to  FolkeebcHMf  ana' 
thence  m  land  from  Folkestone  to  Iioadoir,  for' 
reward  then  pud  by  the  plamtiff  to  the  d^irodMits ; 
yet  tiie  defendants  did  notBafel7and.8ecii9ely  carzyr 
tiie  said  trunk  br  sea  fhun  BotuogDe  to  Foikostem 
aforesaid,  bat  while  the  said  trtuJt:  was  bekig.ea 
oMTied  fay  Uiem  as  afinesaid,  it<  into  <thji  seat 
and  was  injured,  and  the  pbiiMnft  .auffitodi.thfr. 
damage  in  the  first  connt  mentMRtedr  -WBd  the' 
plaintiff  claims  lOOL  ■ 

For  a  fifth  plea  (amongst  othw),  to  the  wboWi 
of  the  declaration  the  defendant^  say,  that  the^  an: 
a  railway  company  inoorpcmtefl'forthetaonT^fanoa 
of  passengers  with  their  loggage,  witl^in  the 
United  Kingdom,  and  upon  linesof  railway  aitnated: 
therein,  and  that  Boulogne  if  the'  declaration, 
mentioned  is  a  place  .<tr  towi^  in.fhe  l^QPuhlic  of 
France,  and  beyond  the  .extent  o{  the  defendants'^ 
lines  of  railway ;  aucL  that  the.s^d  dabp^  to  ^e 
said  luggage  in  the  declaraticm  iiientioqie<^'di^  not 
happen  or  occur  whil^  t)^  said  luggage  was  l»iiig 
earned  or  oonTeyed  on  thefEefendtuOsMine  or  lin^s 
of  railway ;  and  that  (be  plfubtiff  caused  his  sai^ 
wife  and  her  logB^ge.  tb,l:|e  i^iyed  by  jihe  defen- 
dants, as  the  BanieTerereQeive^,bythe^^endantH^ 
to  be  carried  as,  in  the  declaration  li^entioned;  ^d 
under  a  speciiil  con£i^  ]beWeeu  the  plaintiff* s  sai^ 
wife,  as  age^t  for  tbo'plainjaff  the  t|efe|ndants«; 
uid  snbject  to  certain  oondit^ons  cootaineil  in  the', 
sud  contratit',  and  set  ou{  in  a  certa^  t1|iroiigh  tick^^ 
taken  by  the.plaintUF'a  safd  wife^  as  agent  for  the' 
plaintiff,  from  the  defendant^,  one  ^f  whi^h  condir 
tions  was' '  thac ':' the  defenda^t(8  would  .npt  be 
responsible!  ^r'fugg;age  i|  thft  yalae  thereof 
ceeded' 61.  And  toe  defend^cs  ^ay,  that^  fih^  said . 
lugga^'of  the  plaintiff's  wife,  d^ivei^l^  l^he  de-  , 
fondant's  to  be  carried  ]iy  ^heoj,  a^  tihe  ^ecliara-' 
tiott  nientiotoed,  exceeded  jjie  valu^^oE  6Z. . ',  .. 

BiepUcatioh  to  ^tl^c  ^aid  ;fiftt\ '  pleti,  ,iitat  the 
defeodant's '  are  a'  railway  company  authorised 
to  build,  or  hajt  or.,^re,  a4d^tQ,.|ue,.mft^ntwn.  ^ud 
work;  cir^  to  enter  intp.  arn^igQi{ienbs'  fpr  osing; 
maShUunmg, '  and  working  steam  Vessels,  for  the 
purpose  of  carrying  on  a  ijcaawnpfiication,  het^Mn 
the  totrns  or  poi-ts,  amongst'  o'liicrs,  of  Folkestone 
and  Bonlogne  aforesaid,  and  to  take  toll'q  in  respect 
of  Btt<cfa  steam  vessels,  ^Cihi  th^' meaning  of  the 
16th  section  of  the  Bailwaij^  ^gu^ciou  ActlSGS; 
apd  that  in  carrying  tlwt  plaintwa  wife  uid  her. 
luggage  from  Boulogne  to  Folkesbone' aforesaid 
tiro  defesdants  were' aott&g"ib-pm«nanoe  Of  sQch 
anthbrih',  and'  the  -ressel  ^o'lpoftrd  of  which  the' 
plaintiff^  wife  and  her  luggajpj'  wfts.,oap:ied  was  a 
steam.'  vessel,  and'  the  CM-iy^ug  of.  the  plaintaff's 
wife  and  -  her  -lugga^sr:  wm  ai  carrying  of  traffio 
withittthe  meeaing'w'^e'^aM  seotion'} '  and  the 
matters  and  Ifrirrgs  <in' ttid  deblai^tion  mentiOhed 
happened  after  ^  passing  of  the  said  Act,  and  all 
thuifs^  were  'done,  and  bi^rpenedi  and  all  timea 
elapaea,  so  BB  to  make  the  jwensions  of  tiie  Bailway' 
and  (^malTnfiteAoftwppUcableliv  tin  matters  and- 
thiriin  in  tiie  ^laralidn  mentioned,'  and  binding 
in  all  respects' on  tli^  defendaats'.  And  ihat  the- 
alleged  special  contr^  in  the  a^d  pUt^  mentioned, 
related  to  the  receiving,  forwarding,  0]rdeli$«ttngf  „ 
Digitized  by  VjOOvIC 
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ofiMtiriw.  ^oods,  or  thinffs  within  th«  mesDing  of 
tbAiMhrAecbKm  o£  tbe  said  laBt*iiieBtioiied  Aofet  and 
t^Ht^G^P^  Bpedal  contraot  wh  not  signed  hj  the 

Thetltifd  TepUoation  re{>eat6d  the  allentiong  in 
the  Jmi  .v^lication  contained,  except  all^a- 
tioDitha^  tlu-coDtract  was  not  signed  by  the  plun- 
tijST^  aitdinither  alleged  that  the  oonditicm  in  the 
I^pk  W«nlioped  was  nob  jost  or  reasonable. 

iDaiftumwtnB  joinder  in  demnrrer  to  the  fifth 
j^e^aiQilitaB-'grethid  that  the  special  contraot  was 
viitila»«eell.  f  -of>the  Bailway  and  Canal  Traffic 
Acttt^AHfl  WM  bM  alleged  to  have  been  ligned 
^ '^aa^Mwom^^!^  that  tbe  condition  waa  not 

J)ennirrer(«if4tJo!Ha6r  ittdemnmr  to  the  aeoond 

and  third  replications,  on  the  graand  that  they 
didiaot  ;^o«r  lttltt<-'t(]fe  contract  alleged  in  the 
filibplM^  Mafrti^lh^ '(ib«  pnmnona  of  the  Btil- 
m^'-aiMt'eaBaltTVftfflftiAUt. 

■^e-i)liriBtifW^wjlnt9.^Fir8t,  by  virtue  of  the 
HMf#ij%  Ite^rnfetion's  Act^-Df  1868  and  1871,  the 
p]KrH^n'8-qr  the  Bailway'  and  Canal  Traffic  Act 
arfo  efxIfftnUda  to  gobdd  aiiVd 'fr^o  carried  by  nul- 
yrijr'  tJiraiptaiies  8^,';^whether  by  their  own 
Tftffielh  or  otherwise;  sedbndt;^,  the  luggage,  the 
lods  of -whi<;bi^  coihpmified  o^  is  within  the  pro- 
Tiiritilis  -of  t%re  Tth  'aect!6i}  bf  the  Bailway  and 
Oteal  Tt*ffic  Ac|i  as  so'  (Jttfen^^;  thirdly,  the 
Bpetial-^cdhthu^  'Oflcged  in  the  fiith  plea  is  a 
B^cntl  <ibntract/Trlchm  fSie'^meanTBg  of  the  said 
section,-  and'  Waa'  nQt^'sj^ed"^y  the  plaintiff  or 
anyon£i:oTtn»beb^,'ilnd^1^e  tohdilfioQ  is  there- 
fore Tc^t  ^rtfaly:  tllie  pctDdm^h-'thiA  the  oom- 
patnMiiriff  not  %b  mAle  M  Ttlneof 
the  loggago  exceeds  <fi  Is  an  'iulrea8oiiM>1o  oondi- 
tite,Bn«thl5r^bre-^oitf.  ' '  ■  ■  ■■  ■'  -'■'i 

'Points  for-thddefettdAilfe.— ■'  the  ,It^a;ftge, 
the  Iws  of  -which'  ii-  comp^ined  '  of,  ii[  ici<jt.>itnin 
ttt6  prorisiqns'of  sect.',?  qf  l^o  ttailwaj^  and'Canal 
Ttftffic'Acti  ttcondlj'y  the  pfor^sions  of't!h'<^  said 
eeotton  *do  noiE'  extend'  to  me  cphttbpt  :'Dr  'duty 
d« 61ftre5  'ttpoB  V  thfrtily,  ■  that"  th"6 '  Bp6cial"'c9nitraot . 
aTIiigiedin  tie  ftf til' plea  is  not  a'^speciar.conj^atb. 
wib|iin  the  meanixke  of  the  said  Section  ;  .TOUi>thty', 
tlfif  cWiditio^  of  tbe  said  contract  are  reastm- 
aWe:--'  ' 

'Rie-foRinHng-Becliiotas^  of  the  sdv^al^  Adl«  of 
Fftrlioment  beanng  joiirHb^  j^estlpn  Jire' i)^ 
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oobamiei  bf  .tk*'  BCpbot«r  datmtctMuth'Mmf^^ 
tta  Mgyti,  ^Mr,itithttaiii(^iafcaoyi  yp*ioe,-.ttwBtitttt,  en 
d«lanUoa.made  an4  giran  br,^h  qaiQuay -eoiMWRj 
thwflto,  ey*Tj  Baon  nouoe^oofiutaoD,  or  de«ifti;»(iott  beiMt, 
hwet^  declared  tobe'DiAaaidfToid)  ptorided  alwa^r*  tnat 
nothiDg.HM«ui  'ooiitei*«dlilMU  b»  oobvftrud  to  pnfvtti 
tlit-«Mdl«i>iiqia«7-ilBoin  oakiiic wnk.oonditiaw  wHk> 
nwyM^totfa*  TMminhr<(»vv2^,iM4jil«Urmiv 

sb^  m  adjDdMd  hj  .the  oonrt  or  jaftce,  before  wJaxtva. . 

aqtttathm-ralifinff-thareln  sfiaU  n  maid,'  to  be  jut 
MBBoubW .  .  ■  Pi»«fM«d  iOm^  thM^o  ikpwUr  eoti- 
tnwt,hBfc>wwi  wh- 1— Muy  —d'-aay-  otiw».partlM  -r*-- 

wunali, ArtialM,.gQ9cw, ,  or  tbiaf^.  m  atpgymid,  .«hall .  .V« 
binding  upon  or  we^  anjr  aqoh  Mrtx'iuuiu  tha  waa 
h6  BiMed  by  him  .or  by,  tin  peAon  d«t<rerlil<  «ncA 
«nfMU,ai«6]Mtgee*t  e^  ttft^'iWpiiuMiigr-fog-b>r» 


The  Begnl^oB  of  Bailways  Act  1868  (31  ft  32 

Vict.  c.  119) 

Bj  Mot.  16  provides  for  the  wonrint;  eqaali^  of  faeat 
Dwnt  in  Mtpaot  of  tolls  in  oases  "  where  the  ooapany  is 
aothMised  to  bnild,  or  boy,  or  hire,sad  to  nse,  mriirtaie, 
and  work,  ot  to  enur  Into  anj  arranfrsiaents  for  ufa^, 
TT'a'"W"'^g  or  workbig  steam  Teasels  for  the  inirpoae  of 
tmnjiBg  on  a  oommanioatioD  betwoMi  any  towns  or  ports, 
and  to  take  toUm  in  xeepeot  of  onoh  steam  Tsesels,"  Ae~ 
and  enaots  that  **the  jaovisious  of  tbe  Bailws^  mod 
Gbnml  Traffio  Aot,  1854,  so  far  as  the  saaie  are  i^phoable. 
shall  sztend  to  the  steam  vessds,  aod  to  the  tiuto  oar- 
ried  on  thereby." 

The  Railway  Begnlation  Amendment  Act  1871 
(S4t&S5  Yiot.  o.  78)  enacts : 

Seot.  la.— Where  a  raitm^  oompaar  vnder  a  eon- 
traot  for  osRyiof  ponoosi  animals,  or  feeds  by  asa^ 
proovrs  fts  sasw  to  be  oairisd  in  a  tssssI  bdI  beloDamv 
to  tiie  xaQway  oompasy,  the  railway  eompaay  shall  be 
answerable  in  damw|w  in  respeofe  ot  .  .  •  lois  o(  or- 
damace  to  "  goods  in  like  mauur  and  to  the  same 
exteai  as  tiie  railway  eompai^  would  beaaswssaUeif  4b 
Tssselhad  bdongea  to  tlie  reftway  ooiapasr,  piPsMsi 
that  snoh' ....  lose  or  damase  to  saoh  ....  Moda 
happeae  to  tbe  ....  goods  dscing  the  oaniags  ol  the 
same  in  swh  Tsssel,  the  proof  to  ths  eootraiy  to  lie  «qNn 
the  railway  oompany. 

Srayt  for  the  plaintiff. — ^The  qnestion  is  whether 
passengers'  luggage,  when  being  oonveyed  by  rail 
under  Uie  usoal  oiroomstances*  does  or  not  come 
within  seot  7  vi  the  Ksilwa/,  and  Can^  Traffic 
Ajctof  1854|  and  it  is- contended,  on  the  part  of 
the  plninti£l^  that,  it  does.  In  the  case  of  zuaa  t. 
The  Sonth-Eaatem  Bailaay  Ocmpany  (20  h.  T. 
Bep.  N.  S.  873  i  38  L.  J.  209,  Q.  B.;  L.  Sep.  * 
Q.  B.  539),  tbe  Coort  of  Qaeen's  Bench  indirectly, 
as  it  were,  bo  decided.  No  doabt  in  the  case  d 
Stewart  r.  The  London-  and  North-Wetiam  SaH- 
wvij  Company  (10  L.  T.  Rep-  N.  S.  303  ;  3  H.  4,C. 
135;  23  "L.  J.  199.  Ex.;  10  Jar.  N.  S.  805)^  tbe 
Court  of  Exchequer  held  that  the  luggage  of  a 
passenger  by  an  excursion  train  was  not  within 
the  Act;  but  tbero  a  printed  condition  on  tbe 
tickoG  stated  that  tbe  luggage  was  "  at  passengw^s 
own  risk;"  and  it  would  appear  from  the  jndg- 
meots  in  the  case  that  the  decision  wenld  have 
been  different  in  the  case  of  passengers*  la{ 
by  an  ordinaiy  train.  There  can  be  no 
ference  in  the  company's  liability  with  reapaot  to 
the  amonnt  of  .laggage  which  they  are  bowid'and' 
that  which  they  agree  to  carry :  {Haenw  r.  2%* 
Great  Western  Railway  Companu,  24  Ix  T.  Bap. 
N.  S.  618;  L.  Rep.  6,  Q.  £L  612;  40  L.  J.  30(K 
Q.  B.)  Sect.  7  is  wide  enough  to  comprise  pas- 
sengers' laggage  nnder  the  words  **  artioles,  gooda, 
ot  thines,"  and  such  laggage  is  like  other  "g^oda" 
c&!rried  by  tbe  company,  of  which  they  are  commoD 
earners.  The  case  of  Rickarda  t.  Th«  London, 
Brighton,  and  SouA  Coaat  BaUway  Oompatm  (7 
C.  B.  839;  18  L.  J.  251).  is  oonoinsire  for  the 
pifti^t\ff  on  that  point.  The  proposition  contended 
fdt  is'  ctearly  put  in  Hodges*  Law  of  Railways  (Qth 
edft.,  by  Kauley  Smith),  at  p.  570 ;  and  Aicaords  r. 
TUe  IJonddn,  Brighton,  and  South  Coaat  RaHaaoj/ . 
is  cited,  with  other  cases,  in  support  of  the^pnjpo- 
siiions  tl^re  stated.  [Baiinnu,  B. — It  must  be 
assumed,'!  think,  thftfe  *  paueager^s  liig|g^ge  is  ia  a 
positfqn  simlUtr  to  goods  sent  Tor  cimm  •lom.J 
Aa»in,  senondlr.  tlw  laorisions  of  sect.  7.  ud  the 
lubility  of  niffway  companies,  hun  bees  azbended 
by  the  31  &  3?  Vict  c,  119.  s.  16,  and  3«4f3& 
Vict.  c.  78..  s.'  1%-  to  traffic  by  steamhaafes,  aod. 
therefore,  if  Ing^Lge  is  indadsd  in  the  tam 
'"goods/'  it  cditi^^hin  seat.  ToftheBailwiqinid 
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steunboat :  {Moore  r.  The  Midland  Railway  Oom- 
MH^,  Jr.  Sep.  8  C.  L.  232.)  Again,  the  oondition 
limitiDg  the  lubUitv  to  the  nine  of  61.  u  xtantr 
•cnwble.  He  oHed  also 

AldrUge  t.  Th4  tftntat  Wutmt  BaXtwrny  Omnaiui. 
15  C.  B,     S..  5B8 ;  88  L.  J.  IVL,  C.  P.  = 

WSUb,  for  lihe  delBiida&tB.  eon«ra.— The  ooni~ 
'hhh  law  liftlriKtj  of  the  oompeny  u  oomnKm  oer- 
riers  ot  the  htfrnm  is  not  dispnted.  but  Beot.  7  of 
t^e  Bailw^  and  Canal  Trafflo  Act  is  resbicfced  in 
iteiq)|]Sicatioii  to  ordinary  mereluuidise  oonveyed  as 
*'  grade  "  apart  from  paaseaigen.  Ti  that  is  not 
ae,  the  liability  of  m  nulwny  oompaoy  can  only  be 
Undtod  by  obtaining  t2i«  Bi|^tare  of  every  tndi- 
Tidaal  passenger  to  »  special  ocmtractwith  regard 
to  his  lof^Bs^,  whvAk  woald  be  practioallT  impos- 
■sSile.  [Bbamvbll,  B.~I  tiiink  this  Aot  has  besn 
nisooiistmed  oooaiaonally ;  tbe  intention  of  its 
fmnere  wae,  I  beliere,  tbat  the  company  nnder  the 
first  proviso  might  give  a  ^neral  notice  limitiw 
thnr  liabili^t  if  only  Booh  luakatioa  were  jnst  and 
waomble,  mdepanaently  oC  any  oonbvot  being 
signed.  I  Odnk  it  n  niBtake  toliold  {altboQ|^  ^ 
1m  been  so  bold)  Aiit  each  •  oondition  weald  be 
Toid  if  it  wereiKMi  ligned.  The  Aot  t^ainly  means 
ihflt  sotioe  shonld  not  Hmit  the  oompany's  liability 
anlen  the  conditions  were  reasonable;  bat  tlui 
ftamars  of  it  sboold  have  added  a  olaase  that 
the  ooaopames  might  make  any  oondition  diey 
pleased,  reasonable  or  otherwise,  so  long  as  it  was 
signed  by  the  other  ^arty.  That  is  my  otmBtmo- 
iatm  of  uie  Act,  and  it  ia,  I  know,  that  which  was 
intended.]  The  7th  section,  and  the  words  therein, 
"receiving,  forwardii^,  and  delivering,"  are  inap- 
{dniable  to  a  |»6seDaer's  luggage,  bat  strictly  ap- 
plioabie,  and  intoDMd  to  be  so,  to  "  artioles,  goods, 
and  things"  sent  as  ordinary  verolutndise. 
Bttnoaai  v.  The  London  and.Nor(h'W$»t»m  BaU- 
feay  Company  (ubi  sup.),  cited  amfm,  is  a  deoinoo 
diiectly  m  uiTOnr  of  the  defendants,  for  there  is 
no  diatinolMin,  as  xegards  liabili^  fbr  lnggt»e, 
between  an  ezcorsion  train  and  an  ordinary  train. 
Pdlook,  C.B.,  in  his  jodgment  there,  said  the  ooort 
VWB  all  of  qnnion  that  tbe  ease  was  not  witiiin 
the  Aot ;  bat  it  cannot  be  said  that  tbe  Inggaoe 
Hum  wae  notqaite  as  mooh  *' reoeived*  forwura^ 
and  delivered,  as  it  was  here.  [B&akwell,  B. — 
I  am  not  over  well  satisfied  with  my  judgment  in 
that  case.  Kot  one  of  the  judges  there  says 
directly  that  passez^ers'  In^;^  is  not  witliin 
tbe  Act.]   In  The  GretU  Western  Raihoau  Contr 

r ny  T.  Tally  (23  L.  T.  Rep.  N.  S.  413 ;  L.  Bep. 
C.  F.  41 ;  40  L.  J.  9,  C.  P.)  tbe  passenger  took 
oliaige  of  bis  luggage  in  the  carriage  witbnimself, 
and  the  court  held  that  the  company  were  not 
liable.  Portiier,  the  31  &  32  Yiot.  o.  119,  and  34 
A  85  Yict.  o.  76,  do  not  incorporate  eect  7,  bnt 
mily  the  first  nx  seotitnia  oT  the  Bailway  and 
Canal  Traffic  Aot;  and  the  word  "traffic*'  does 
not  oocnr  in  sect.  7.  It  was  not  intended  ttiat 
railway  companies  carrying  by  sea  should  be  pnt 
on  a  different  footing  from  other  steamboat  com- 
panies. Lastly,  the  contract  was  made  in  France, 
as  stated  in  the  declaration.  [Beahwxll,  B. — 
The  point  does  not  arise,  and  it  mnst  be  assumed, 
there  bung  no  alle^tion  to  the  contrary,  that  the 
contract  was  made  in  Etagland.] 

Rray,  in  reply. — In  Stewart  v.  TJie  Jjondah  and 
North-  Wetiern  fiailway  Company  (u6»  twp.) 
nothing  is  eaid  as  to  passengBrs*  inggage  not 
being  within  sect.  7.  The  ground  of  the  dedsion 
there  was  that  it  was  not  an  ondinary  joitnwy  at 


ordinary  fares,  and  that  there  was  a  special  con- 
tract between  the  company  and  the  travellers. 

BBAXwraj.,  B. — The  second  question  rused  by 
Mx.  Willis  in  his  argnmeot  tm  behalf  of  de- 
fendants is,  whether  the  Bsonlation  of  Baflwaya 
Aot  1868  (31  ft  32  Yiot.  o.  119)  does  or  does  not 
extsnd  to  and  inolnde  the  7l3i  seetaon  of  the-Bail- 
wanr  and  Canal  Traffic  Aot  «f  18M  (17  ft  18  Yiet. 
o.  31).  Hr.  Willis  contended  that  the  first>men~ 
tioned  Act  of  1868  inclndes  tbe  first  six  seoticms, 
bnt  does  not  inclnde  tbe  7th  section  of  the  last- 
mentioned  Aot  <A  1654.  I  think,  however,  that 
tiie  best  and  short  answer  tothat  is  tfaafe  the  31  ft 
32  Yict.  0. 119,  by  sect.  16  expressly  says  that  '*  the 
povisi<HiB  of  the  Bailway  and  Canal  Traffic  Act 
1854,  eo  far  as  the  same  are  applioable.  shi^  ex- 
tend to  steam  vessels  and  to  tbe  traffic  carried  on 
tbevel^."  Ur.  Willis  wants  us  to  read  &aA  sec- 
tion M  if  it  bad  said  **  some  of  the  pronnonB  "  of 
tfaat  Aot  "UMBOB  sect.  7  shall  extend,  ftc.,"bat 
tiiat  we  oannot  do.  Indeed,  it  is  ywy  obvious 
that  tf  the  Legislature  had  iatanded  what  Mr. 
Willis  suggests,  they  wool^  have  said  so;  and 
therefor^  nnless  by  neoessil^,  arising  firam  soma 
absardi^  or  inocmgmity  tm  ttie  fiwe  of  it.  we  ate 
ebh]^  to  Bi^  otherwise,  we  most  read  tiie 
BeotMm  as  it  stands,  as  extending  to  tbe  ndlwi^ 
oompany'B  steam  vessela,  ntd  the  trafflo  carried  on 
therel^;  and  I  can  seeBoineongriiiiiyarabnir^ti^ 
in  ^e  matter  at  tM,  nor  ai^  reason  wh^  sect.  7 
should  not  so  extend.  There  is  too,  I  think,  good 
reason  for  saying  ttiat  that  view  of  the  case  is 
corroborated  by  Beot  14  of  the  Act  of 1868  referred 
to  i  and  therefore,  on  the  short  ground  that.  In  the 
absMioe  of  any  absolnte  necessity  for  so  doing,  we 
ought  not  to  Innit  the  operation  of  the  expreBs 
language  of  sect.  16,  which  inoorporates  sect./,  we 
are  Dound  to  hold  that  that  Bection  is  incladed  in 
the  provisioos  of  the  B^olation  of  Bailwaya  Aot 
186^  and  so  therefore  extends  to  the  present  case. 


company,  as  aforesaid,  sliall  be  fid>le  for  we  loss 
of,  or  for  any  izgniy  to,  any  horses,  eattte,  or  other 
uiinials,  or  to  any  articles,  goods,  or  things  in  the 
receiving,  forwarding,  or  delivering  thereof,  occa- 
sioned by  tbe  neglect  or  defanlt  of  such  company 
or  itB  servantB."  and  bo  forth.  These  things  are 
goods— pasBengers*  goods,  or  lockage;  they  are 
reoeived  by  the  company,  forwards  oy  the  com- 
pany, and  delivered  by  the  company  to  the  pas- 
senger at  the  termination  of  his  joum^.  Again 
Hr.  Willis  wants  us  to  put  in  certain  words  of 
exception,  tfaat  is  to  say,  "  excepting  passengere' 
luggage."  The  same  reasoni^,  however,  appliea  to. 
ttusas  to  the  former  case.  We  ought  not  to  pnt 
in  an  raoeption  unless  tiiwe  would  be  an  impoesi- 
bilitjr  or  some  absurdity  or  incongruity  in  con- 
struing the  section  without  it,  or  some  inconve- 
nienoe  so  great  tluht  we  m^ht  be  driven  to  Bnppose 
that  tbe  exception- was  intended  by  the  Legisla- 
tora  I  do  not,  I  confeBS,  see  that  there  is  any- 
thing of  tbe  sort  here.  Mr.  Willis  says  that  it 
wonra  be  a  very  extraordinary  thing  it  pas- 
sengerB  were  to  be  stopped  and  told  by 
the  company  that  their  luggage  ooald  not  oe 
carried  nnless  th^  signed  a  speoiBl  contract. 
I  do  not  myself  see  ray  insuperable  diffionlty  in 
that — inasmuch  as  the  reBalfc  would  probably  be 
that  if  it  were  found  to  be  inconvenient  to  the 
traveUing  puUio  the  matter  would  li^  very  mkmi 
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looked  into  and  an  Act  of  Parliament  probably  be 
paased  tor  the  purpose  of  reliering  them  from  the 
inoonTOiienoe.  Bat  if  the  Act  were  constmed  as 
I  think  it  onght  to  have  been  no  difficulty  at  all 
would  arise.  I  am  of  opinion,  therefore,  that  we 
ought  not  to  insert  the  proposed  exception  in 
sect.  7  exolnding  therefrom  passengers'  luggage. 
I  think  it  is  very  important  that  we  have  ascer- 
tained from  the  arguments  and  admissions  of  the 
leaned  counsel  in  this  case  that  the  railway  com- 
pany  are  insurers  of  the  laggage  of  their  pas  sen* 
gers.  That  being  so,  there  is  only  one  matter 
which  I  need  notice,  and  that  is  how  to  deal  with 
the  case  of  SUwaart  r.  The  London  and  North- 
Weatem  BaHway  Oompany  {vhi  «up.) ;  and  here 
let  me  observe  that  in  the  present  case  we  hare  to 
deal  wi^  a  plea  setting  up  a  tpedal  oontraot  as  to 
the  carriage  of  these  goods,  to  which  there  is  a 
replioation  that  such  contract  was  not  si^ed ; 
and  therefore  that  it  is  not  a  sufficiently  signed 
contract  under  sect.  7.  The  question  in  Siexoairt 
T.  ThA  Ijondon  amd  Jforih-WeBUm  SaUway  Oom- 
pony  did  not  arise%i  that  way.  It  arose  upon  a 
plea  that  the  defendants  did  not  contract  wiw  the 
plaintiff  as  alleged  j  and  it  speared,  upon  going 
into  the  facts,  that  it  was  not  the  ordinary  case  ^ 
a  person  paying  tiie  ordinary  fare  charged  to  a 
pamenger  for  carrying  him,  which,  as  it  has  been 
properly  said,  otmiprehends  a  remuneration  for 
oanying  his  luggage  as  a  common  carrier ;  bub  it 
wasa  case  of  a  special  excursitm  train,  where  the 
paities  made  a  bugiun,  of  the  tenaa  of  which  the 
plaintifE  might  have  infbrmed  himself  H  he  had 
thought  fit  to  do  K>,  bat  which  he  did  not  do. 
That  bargain  was,  that  the  pasHDger  shoi^  be 
taken  npon  special  terms,  one  <n  wluoh  was 
that  the  company  would  not  be  liable  for  his  1m- 
gage.  I  see  that  it  was  there  said  by  FoUock,  O.B., 
^  We  are  all  of  opinion  that  this  case  is  not  within 
the  Bailway  and  Canal  Traffic  Act."  And,  if  I  may 
dto  my  own  judgment,  I  said :  "  the  fiailway  and 
Canal  Traffic  Act  does  not  apply,  and  no  question 
arises  as  to  the  reasonableness  <^  the  condition." 
And  farther  on  I  said :  "  There  was  thus  a  plain 
bai>gain  entered  into  by  virtue  of  which  the  plain- 
tiff obtained  his  ticket  at  about  one-fourth  m  the 
ordinary  fare,  and  for  this  accommodation  be  was 
content  to  take  the  risk  of  his  laggage  on  himself." 
And Figot^B., also  said:  "This  was  a  special  con- 
tract, and  it  was  competent  for  the  parties  tomake 
it.**  I  have  no  wish  to  oast  any  doubt  npon  tiiat 
OBse,  bnt  there  are^  it  may  be^  some  qnemtmable 
e^neadons  In  it ;  for  if  it  was  a  special  omtract^ 
it  was  not  a  saffioient  special  oontraot  under  the 
Act  because  it  was  not  signed.  But  I  find  that 
Hr.  (now  Ur.  Justice)  Bret^  who  argued  that  case 
for  the  pluntifE,  never  put  it  npon  taat  ground  at 
an ;  neither  do  I  see  in  either  of  tbe  judgments 
that  any  allusion  or  observation  was  maao  witii 
-respect  to  the  contract  not  being  within  the  mean- 
ing of  the  statute  by  reason  of  its  not  being  signed. 
The  only  way  in  which,  as  it  seems  to  me,  the 
judgment  in  that  case  can  be  supported  (uid,  as  I 
said  before,  I  have  no  wish  to  cast  a  doubt  upon 
it)  is  by  saying  that  the  Bailway  and  Canal  Tn&o 
Act  a{}plie8  to  the  ordinary  talung  of  a  passenger 
and  his  luggage  for  the  ordinary  remuneration, 
and  does  not  apply  to  the  oase  of  a  special  bargain 
as  to  the  eacriage  of  the  pasBanger  of  a  different 
diaraoter  from  that  whitdi  he  wonld  have  a  right 
to  make  by  going  to  the  company  and  tendenng 
his  bm  and  saymg,  "I  require  yon  to  take  me 
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npon  snofa  and  sach  terms,"  in  which  case  if  they 
refbsed  to  take  him,  I  rather  think  that  he  woola 
have  an  action  against  them  for  each  refosaL  I 
think,  therefore,  that  BtewaH  v.  The  London  and 
NorUi-Weetem  RaUway  Company  was  not  within 
the  Railway  and  Canal  Traffic  Act ;  not  because  it 
was  the  case  of  a  passenger  smd  his  laggaKo,  bnt 
because  it  was  the  case  of  a  speciu  bargain 
between  the  passenger  and  the  company  for  a  par* 
ticular  journey  to  and  fh}  in  a  certain  time,  and 
not  the  ordinary  case  of  a  passenger  going  into 
a  carriage  and  being  oonveyed  from  one  station 
to  another  as  a  matter  of  right.  I  think  the  pre- 
sent oase  is  clear.  BUwans  oase,  for  the  TeasraiB 
I  have  mentioned,  does  not  apply.  I  do  not 
think,  moreover,  that  maj  great  injoatioe  will  be 
done  to  rwlway  oompames  by  our  present  deoi- 
sion.  The  companies,  I  have  no  doubt,  will  alw^r* 
guard  themselves  by  making  a  condition  that  tbej 
will  not  be  liable  for  passengers*  iogga^  b^ona 
the  statutory  weight  unless  it  is  weighed  and 
payed  for  accordingly.  Bat,  as  we  all  know,  mai^ 
people  carrr  with  them  an  amount  of  In^age  in 
ezoess  of  the  presiaibed  weight,  and  few  peopla 
will  ever  weigh  and  pay  for  it.  That  would  be  a 
reasonable  oondiUtm,  and  the  oousequenoe  of  it 
would  be  that  the  companies  would  be  proteotod. 
However,  be  that  so  or  not,  I  think  the  present 
case  is  clearly  within  the  words  of  the  Act,  and 
that  our  judgment  most  be  for  the  plaintifil 

Ahfhlbtt,  B. — I  am  of  the  same  opinion,  and  I 
shall  not  add  anything  to  whAt  my  learned  brotbar 
Bramwell  baa  said  with  regaxd  to  these  atatotea 
otthe31&32yiob  o.  119,  or  the  34  ft35  Tk*. 
G.  78.  I  also  agree,  whataver  be  the  constaniotioii 
of  the  7th  seetion  of  the  Bailwqr  and  Canal  TrafBo 
Act,  that  that  seotion  is  made  applicable  by  theae 
later  Acts  to  the  oase  cS  steam  paokete  and  thor 
traffic  in  the  same  way  as  to  the  company's  ordi- 
nary trains  running  on  thmr  lines.  Then  the 
question  cornea — aim  it  is  a  very  important  me, 
and  I  am  only  surprised  that  up  to  this  present 
time  there  has  been  no  authoritative  decision  upcm 
it — the  question,  I  say,  comes,  whether  ordinary 
passenger's  laggage  is  included  in  the  tenns 
''articles, goods,  or  things,"  which  are  mentioned 
in  the  7th  section  of  tiie  Act  of  1854.  It  would  be 
verf  important,  of  course,  to  have  the  question 
decided  whether  or  not  railway  companies  are 
common  carriers,  and  safaject  to  the  liabilities  at 
common  carriers  with  respect  to  paasengfln* 
luggage.  That  has  been,  for  Hib  paqKMea  of 
the  argument,  very  properly  admitted  by 
]|£r.  Wmis  to  be  bo,  and  it  really  wonld 
be  almost  impMsible  to  oontest  it  at  this  time 
of  day ;  because  there  are  two  positive  deci- 
sions on  the  point — namely,  JBicAorcu  v.  The  Loih- 
don,  Brighton^  and  South  Coast  BatUoay  Oompony 
(7  0.  B.  829;  18  L.  J.  251).  and  Le  Conteur  r. 
The  London  and  8otUh  -  Western  BaUxoay  Com^ 
pany  (13  L.  T.  Bep.  N.  S,  325  ;  L.  Bep.  1 
Q.  B.  54;  35  L.  J.  40,  Q.B.;  12  Jur.  N .  S. 
266.)  In  both  of  these  oases  it  was  decided 
that  with  r^ard  to  passengers*  luggage  rwlway 
oompanies  are  common  earners.  There  were  some 
very  weighty  observations  made  agsinst  that 
view  of  the  case  in  Tallies  case,  by  Sfr.  Justice 
WiUes;  but  those  observations  wore  not  realty 
neceaaary  for  the  deoiaimi  of  that  case.  The 
matter  was  asain  brooght  before  the  Ooert  of 
QneenV  Benon  in  Jfoerow  v.  2%e  (?rsa<-^sa<snft 
MaHway  Omwpany  (ubi  tup.),  whwe  ToZIy**  casa 
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free  cited  and  folly  disonssed ;  and  Macrow's  caae 
is  alao  another  clear  docisioa  on  the  point  in  qoee- 
tion.  The  raQway  oompauy,  th^vfore,  being 
clearly  common  carriers,  and  snbject  to  liability  as 
WKUth,  the  qnestion  is  whether  upon  aii]r  &ir  oon- 
stmetion  of  ihe  7th  section,  any  distinction  can  be 
drawn  between  **  goods  "  carried  by  the  company 
as  Inggage  and  *'  goods  "  carried  by  them  in  the 
or^nary  way  as  merchandise.  I  confess  that  I 
can  see  none.  Then  Mr.  Willis  argued  that  the 
last  proviso,  whidi  was  that  no  special  coatract 
between  the  company  and  any  other  parties,  as  to 
the  receiving,  forwarding  and  deUTerinK  of  any 
articles,  &,c.,  shall  be  bindinff  upon  or  affect  any 
such  party,  except  the  same  oe  signed  by  him,  or 
by  the  person  delivering  snch  articles,  &c.,  meant 
and  was  only  opplicrable  to  ordinary  merchandise, 
or  goods  sent  by  commercial  people  in  the  ordinary 
way  by  goods  trains ;  but,  in  my  opinion,  the  words 
of  this  secUon  apply  eqnally  to  the  case  of  luggage 
which  we  arenow  oonsidoriog.  Then  we  were  pressed 
iritb  thear^ment  ah  ineonvenimti,  that  it  would  be 
caoeesively  inoonvenient  and  praetioall;^  impossible 
for  a  paasenger,  at  the  moment  of  startmg,  to  have 
to  sign  a  special  contract.  I  qnite  agree  that  it 
would  be  practically  impossible;  and  that  any 
oompsny  Who  insistol  upon  it  wonld  doabtless  lose 
a  vast  deal  of  traf&c,  and  would  probably  not  long 
continue  to  insist  on  it.  But  is  that  really  so? 
Parliament  would  say,  "  You,  the  railway  company, 
practically  have  a  monopoly  in  the  carrying  of 
passengera,  and  yon  must  not  be  allowed  to  tell  a 
passenger  that  yon  will  not  carry  him  unless  he 
signs  a  special  contract."  !Now,  the  Xjegislatnre 
lias  already  said  that  if  railway  companies  do  not 
bave  a  special  contract  with  their  passengers  the^ 
aball  be  liable  as  common  carriers ;  and  although  it 
may  be  as  my  learned  brother  has  observed,  that 
It  is  a  slip  in  the  Act  of  Parliament,  and  that  it  was 
never  intended,  I  confess  I  cannot  see  that  there  is 
any  veiy  great  hardship  in  a  railwaycompany  being 
obliged  to  take  a  passenger's  luggage  as  common 
camera,  or  at  all  events  that  they  should  rot  be 
able  to  free  themselTes  of  a  common  carrier's 
liability  unless  they  elect  to  do  injory  to  their 
traffic  by  insisting  upon  their  passengers  signing 
a  contract.  I  do  not  think,  therefore,  that  the 
argnment  ab  ineonvenienH  ought  to  prevail  against 
the  clear  and  distinct  words  of  the  statute ;  and  we 
should  be  wrong  to  raise  exceptions  which  really 
do  not,  and  never  were  intended  to,  exist  npon 
snob  groonds.  Therefore  onr  judgment  mast  be 
for  the  plaintiff. 

fiusDUiSTOir,  B. — For  the  reasons  stated  by  my 
learned  brothers  I  hold  the  same  opinion  as  they 
hxn  expresBedon  themBtt6r,and  &ink  it  is  obvions 
that  the  provision  at  the  end  of  sect  16  of  the 
Act  of  1868  refers  to  the  three  sects.  14, 15,  and 
16.  If,  then,  that  be  so,  what  is  the  meaning  of 
the  7th  8«:tion  of  the  Act  of  1854  P  Now  I  find  that 
that  section  has  undergone  a  judicial  decision 
in  the  House  of  Lords.  In  the  case  of  Peek  r.  North 
Stafordehire  Railway  Company  in  the  House  of 
Lords  (8  L.  T.  Bep.  N.  S.  768;  10  H.  of  L.  Gas. 
473 ;  32  L.  J.  241,  Q.  B.;  9  Jur.  N.8.  914),  Lords 
Westbuiy  andWensleydale  adopted  tfao  decision  of 
Jervis,  C.J.  in  the  case  of  Simona  v.  The  Oreat 
WMtem  Eadway  Gom^cuny  (18  C.  B.  805  ;  26  L.  J. 
55,  C.  P.)  and  of  Williams,  J.,  deliveiing  the  judg- 
ment of  the  Court  of  Exchequer  Chamoer  in  the 
case  of  JfeAfotfus  t.  The  Lancashire  and  Torkthire, 
BaUvay  Company  (4  H.  &  N.  327  j  28  L.  J.  353, 
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Ex.),  and  held  that  in  &ct  "  special  contract "  and 
"  condition  "  in  the  statute  were  synonymous ; 
whilst  Lords  Cranworth  acd  Chelmsford,  in  the 
same  case,  held  that  they  were  two  different 
things,  and  that  a  condition  bans  a  reiuonable 
one  need  not  be  signed.  Lord  Westbory,  L.O. 
there  expWned  what  he  understood  to  be  the 
meaning  of  the  7th  section,  and  said  (8  L.  T.  Bep. 

S.  770) :  "  I  think  that  the  true  construction 
of  that  section  ma^  be  expressed  in  a  few  words. 
I  take  it  to  be  equivalent  to  a  simple  enactment 
that  no  general  notice  given  by  a  railway  com- 
pany shall  be  valid  in  law  for  the  purpose  of  limit* 
ing  the  common  law  liability  of  the  company  as 
carriers.  Such  common  law  liability  ma^  be 
limited  by  such  conditions  as  the  coart  or  judge 
shall  determine  to  be  just  and  reasonable;  but 
with  this  proviso,  that  any  such  condition  so  limit- 
ing the  liability  the  company  shall  be  embodied, 
in  a  specual  contract  in  writing  between  the  com* 
pony  and  the  owner  or  person  delivering  the 
^oods  to  the  company,  and  which  oontraot  in  writ- 
ing shall  be  signed  by  such  owner  or  person." 
(See  1  Smith's  L.C.  7th  edit.,  p.  236.)  Thewoidsof 
the  Act  expressly  state  that  any  condition  having 
for  its  object  the  relief  of  a  railway  company  from 
liability  for  neglect  or  default  of  such  comr 
pany  shall  be  null  and  void.  If  that  be  so, 
the  0|^Qestion  arises  whether  paesengers'  lug- 
gage is  "  goods "  within  the  meaning  of  the 
7th  section  P  Mr.  Willis  tried  to  draw  some 
distinction,  and  said,  that  that  Act  merely  applied 
to  "  goods "  which  were  sent,  and  not  to  luggage 
which  was  carried  by  the  passengers ;  and  he  urged 
that  that  was  so  not  only  upon  the  words  of  the 
section  themselves  but  also  from  their  collocation. 
"Now  the  words  themselves  seem  to  me  to  be 
very  general,  and  quite  to  indade  passeng^* 
luggage;  an^  with  reference  to  the  coUocaiaoii, 
it  seems  to  me  that  the  section  deals  with  two 
classes  of  matters,  namely,  first,  "  horses,  cattle, 
or  other  animals,"  and  then  takes  another 
class,  namely,  "articles,  goods,  or  things,"  and 
it  speaks  of  "  the  receiving,  forwarding,  or  de- 
livering thereof."  Now  is  not  passengers  luggsge 
"  goods  "  which  are  "  received  at  the  company  a 
station,  and  in  the  ordinary  course  of  events 
"forwarded"  thence  bythecompanyand"deliTered" 
by  them  at  the  station  of  its  destination  P  I 
apprehend  that  it  clearly  comes  within  the  mean- 
ing of  those  words  in  the  sectioa  in  question.  I 
find  that  in  Maerow  v.  27te  Great  Western  Bail' 
way  Comjatiny  {ubi  tup.),  Cookbnm,  C  J.,  deliver- 
ing the  judgment  of  the  Court  oE  Queen's  Bench 
in  thE^  case,  deals  with  this  qnestion  in  the  spirit 
in  which  my  brother  Amphlett  has  treated  it  on 
the  present  occasion.  The  learned  Lord  Chief 
Justice  (at  p.  619  of  24  L.  T.  Rep.  N.  S.)  said, 
"The  impossibility  of  travelling  without  the 
accompaniment  of  a  certain  quantity  of  luggage 
for  the  personal  comfort  and  convenience  of  the 
traveller  has  led,  from  the  earliest  times,  to  the 
practice  on  the  part  of  carriers  of  passengers  for 
hire,  of  carrying,  as  a  matter  of  course,  a  rea- 
sonable amount  of  luggage  for  the  accommo- 
dation of  the  passenger,  sjod  of  considering  the 
remuneration  for  the  carriage  of  such  luggage 
as  comprehended  in  the  fare  paid  for  the  con- 
veyance of  the  passengers.  Uuder  the  older 
system  of  travelling  by  stage  coaches,  canal 
beats,  or  vessels.  &o.,  the  amount  of  luggage 
to  be  thus  carried  free  of  charge  commoiity 
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made  part  of  the  contract  by  express  stipulation 
or  notice  from  the  carrier.  Under  the  modem 
■ystem  of  railway  conveyance,  it  is  fixed  and  re- 
gn^ited  by  the  -various  Axsta  of  Paxliamenb  under 
wbidi  nilwaya  have  been  ertablished.  The  pro- 
Tision  fixing  Ae  amount  of  luRsage  which  the 
traveller  shall  be  entitled  to  take  with  him  iree 
of  diatge,  has  s  twofold  objeofc ;  first,  that  of 
securing  to  the  trareller  the  oonTeyanoe  a 
reasonable  amount  of  Ingg^;  and,  secondly, 
that  of  protecting  the  earner  from  all  dispute  as 
to  amount  of  lui^ase  which  the  passenger 
may  claim  to  have  cameo,  as  well  as  of  entitling 
the  former  to  a  proper  remuneration  for  the 
carrioEe  of  Imrgage  in  excess  of  the  quantity  thus 
fixed  by  statute.  Besides  thus  fixing  the  quantum 
of  ln^;age  which  the  passeugor  shall  be  entitled 
to  have  carried  fVee  of  charge,  the  railway  Acts 
faanre,  in  conformity  with  the  practice  of  oarriera 
under  the  old  system,  taken  care  expressly  to 
limit  the  right  of  the  passenger  so  oanying 
higgi^  which  most  be  taken  to  mean  the 
pesBonal  luggage  of  ^  taOTeDer.  1!he  oon- 
TCjuee  of  uie  personal  Inggaip  of  tiie  pusen^r 
hatiig  obvioasly  fmr  his  oonremenoe.  Mid  therefbre 
■  neoaaary,  as  it  were,  to  his  ooDT^ysxioe,  it  may 
he  ChoDght  that  the  lability  of  the  carrier  in  re- 
■pect  oi  uie  safe  conTeysnce  of  passengers'  Inggwe 
ucmld  have  been  co-extensive  only  wi^  ^  ha- 
bility  in  respect  of  the  safety  of  the  passenfi^. 
The  law,  however,  is — now  too  firmly  settled  to 
admit  <tf  being  shaken — that  the  liability  of  common 
oarriem  in  respect  of  articles  carried  as  passengers' 
lugfl^age  is  that  of  canying  "goods,  as  distin- 
guished fi*om  that  of  carrying  of  passengers; 
nnlesB,  indeed,  where  the  passenger  himself  tokes 
the  personal  charge  of  them,  as  iu  TaUy  v. 
The  Oreat  Western  Railway  Oompany  (libi  sup.), 
in  which  case  other  oonriderations  arise.  I  think 
that  that  is  oondusive.  As  to  BtewaH  v.  The 
London  and  NorthrWegtem  SoAheay  Oompam/,  on 
which  the  defendants  here  rely,  I  think  that  my 
brother  Bramwell  has  very  cleariy  distinguished 
that  case  from  the  present  one.  For  these  reasons 
1  think  that  the  replications  are  jgood,  and  that 
there  must  be  judgment  for  the  plaintiff. 

W{£U$,  for  the  defendants,  applied  for  leave  to 
add  ft  plea  to  the  effect  that  the  contract  was  not 
made  m  England  bnt  in  France,  and  was  there- 
fore not  governed  by  English,  bnt  1^  French 
law. 

Bbaicwzll,  £.— This  is  rather  late,  bnt  it  strikes 
me  that  the  defendants  ought  to  have  the  oppor- 
tunity of  doing  it  at  their  own  cost,  because,  had 
they  pleaded  it  before,  it  would  have  been  ai^ed 
now  and  at  no  greater  expense.  On  payment, 
therefore,  by  the  defendants,  of  all  costs  occasioned 
to  the  plaintiff  by  the  plea  not  having  been  pleaded 
before,  the  defendants  may  add  the  desired  plea, 
the  plaintiff  being  at  liberty  to  reply,  take  issue, 
and  demur.  The  costs  of  the  present  demurrer 
to  follow  the  event. 

Judgment  for  theplaintif  accordingly. 

Solicitor  for  the  plaintiff,  H.  J.  Cohum. 

Bolicitor  for  the  defendants,  W.  B.  Steoem. 
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DIVISIONAL  COUBT  FOE  APPEALS 
PBOM  INFEEIOE  COUETS. 
June  2  and  15. 
(Befbre  BumriLi,  B.  and  Obovi,  J.) 
WlLLB  V.  ]ICicucELur.(a) 
Begiahaiton  court — Quc^jieation  nf  vaiet— 'Pouter 
of  revising  harruter  to  remove  from  eouri — 
Interruption  of  htumese—Stat.  28  ^  29  Ftet  «. 
36, ».  16. 

Sy  28  ^  29  Vict.  e.  36,  a.  16,  a  revising  harrieter 
may  (»-der  the  removal  of  any  person  toho  inter- 
r^ts  the  business  of  the  court,  or  reftuee  to  obey- 
lawful  orders  in  reject  of  the  same. 

At  a  court  held  in  1874,  by  tJie  defendant,  who  wo* 
a  revising  larrister,  the  vote  of  W.,  plaintiff't 
brother,  was  objected  to,  on  the  ground  lJuU  he 
claimed  as  ajreeholder,  btU  was  only  a  copyholder^ 
In  1875  W.  claimed  to  be  put  on  the  iiet  as  a 
copyholder.  The  plaintiff"  Oien  produced  certain 
deaaa  to  ahow  that  W.  was  a  freeholder,  and,  in 
answer  to  the  d^endant,  admitted  th^  he  warn 
preaeni  in  court  m  1874,  when  W'a  right  to  have 
hie  name  on  the  list  ae  a  fiv^oUer  waa  ohjedai 
to,  and  had  the  deed*  in  hie  pocket,  though  he  did 
not  produce  fftem.  Thereupon  ike  defendant, 
t^ier  eenewrmg  him,  ordered  him  to  leave  the 
court,  and  gave  inafyruetioru  to  the  ^ice  to  re- 
move hvn  ^  nscMSory.  The  plaintiff'  then  left 
the  court,  and  afterwards  commenced  an  action  in 
the  Oouniy  Court  for  false  imprisonment  The- 
defence  was  that  the  plaint^  was  interrupting 
the  business  of  the  court.  The  judge  nonsxtitM 
the  plaintiff  on  the  ground  that  the  act  complained^ 
of  was  done  m  &ie  eaerciae  of  a  judieiai  diaei^ 
Hon, 

Held  (reversing  the  decision  of  the  County  Court 
Judge),  that  the  nonsuit  was  wror^,  inasmuch  a* 
the  plaintiff  was  guilty  of  no  interruption  of  the- 
business  of  the  court,  as  alleged  by  the  defendant 
in  his  plea. 

This  was  an  action  for  false  imprisonment,  tried-, 
in  the  County'  Court  of  Sunderland. 

The  following  were  the  material  facts,  as  proved 
by  the  plaintiS:  In  Oct  1875  the  defendant,  who- 
was  the  revising  barrister  for  the  distriot  at  Nwth 
Shblds,  held  his  court  at  that  place  for  the  mir- 
poHe  of  revising  the  list  of  voters.  Among  otncn 
Bobert  'WilliB,l>rotjier  to  the  plaintiff,  claimed  to- 
have  his  name  put  on  the  list  as  a  copyhcdder. 
The  plaintiff  then  produced  certain  deeiu  which 
proved  that  Eobert  Willis  was  a  freeholder.  It 
appeared  that  at  a  court  held  in  the  previous  y^r 
Bobert  Willis's  name  had  been  inserted  in  the  list 
as  a  freeholder;  but  it  was  then  objected  that  his 
claim  could  not  be  allowed,  inasmuch  as  he  was  a 
copyholder  and  not  a  fr^bolder.  Plaintiff  ad- 
mitted, in  answer  to  questions  put  to  him  by  the 
defendant,  that  he  was  present  at  the  coui-t  held 
in  1874,  when  his  brother's  claim  to  a  vote  as  a 
freeholder  was  diafused  of,  and  that  the  deeds 
,were  at  that  time  in  his  pocket,  though  he  bad 
not  produced  them.  The  defendant  tiien  severely 
censored  the  plaintiff  for  his  conduct,  ordered  him 
at  once  to  leave  the  court,  and  gave  inatraotion> 
to  the  police  to  remove  him  if  necessary.  The 
plaintifc  then  left  the  oonrt,  and  brought  hia  action 
for  false  imprisonment. 

The  notice  of  defence  was  that  the  defendant 
was  a  revising  barriscer  holding  his  court,  and 

(a)  B«poct«a  Ir  B.  H.  AMTMLm,  Biq«  Iffi^MtMit-lAW. 
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that  the  plaintiff  ma  intermptiDg  the  bannesi  of 

the  court. 

The  learned  Goanty  Goart  jadgo  held  that  the 
act  oomfdained  of  was  done  by  Mr,  Maclaohlan  in 
the  exercise  of  a  judicial  disoretion,  and  that  he 
was  not  liable;  accordingly  he  nonsaited  the 
plamtiS.  Anile  niai  was  afterwards  granted  to 
aetaddetheBonsait;  aminstwhidi. 

Suit,  Q.O.  and /oAn  Sdy^t  showed  oanse.— The 
■defendant  has  done  nothing  to  render  himself  liable 
"to  un  action  ibr  fUse  imprisonment.  By  28  &  29 
Tict.  c.  36,  8.  16,  it  is  enacted  that  "  it  shall  be 
flawfU  for  any  rerising  barrister,  whether  revising 
the  lists  of  a  oonnty,  i»ty,  or  borough,  to  order  any 
person  to  be  removed  from  his  court  who  shall 
mtermpt  the  business  of  the  coart,  or  refuse  to 
•obey  hia  lawful  orders  in  respect  of  the  same." 
"Hie  Gondoct  of  the  plaintiff  was  an  abuse  of  the 
process  of  the  court.  If  oreover,  it  is  clear  that  the 
judge  of  at^  court  doing  an  act  within  his  juris- 
^ictioo,  ana  having  exercised  hia  discretion,  and 
ascertained  facts,  however  wrong  he  may  be,  is  not 
liable  because  that  discretion  is  erroneously  exer- 
cised. In  QameU  v.  Ferrand  (6  B.  &  C.  626),  Lord 
TTenterden,  G.  J.,  in  deliverin)^  Uie  judgment  of  Uie 
■coart,  said ;  "  Even  inferior  jastioes,  and  those  not 
■of  reoord,  cannot  be  oalled  in  quMiion  for  an  error 
in  jnd^[ment,so  long  as  they  act  within  the  bounds 
■of  their  jorisdiotion.  [Bbamwsll,  B.— Your  argu- 
ment comes  to  this — that  a  revising-barrieter, 
having  power  to  tarn  a  man  out  of  court  for  one 
reason,  if  he  turns  him  oat  for  another  he  is  never- 
theless not  responsible.  Gbote,  J. — The  ratio 
decidendi  here  was  clearly  not  an  interruption.] 
If  the  defendant  had  authority  his  decision  cannot 
be  challenged.  [Grovs,  J. — Nob  even  if  there  was 
AU  admitted  maZa,/ide«  P]  Ko;  the  cases  go  to  that 
extent.  lo  Scott  T.  Stan^ld  (L.  Bep.  3  Ex.  220 ; 
18  L.  T.  Bep.  N.S.  572 ;  37  L.  J.  1&6,  Ex.)  the  de- 
fendant was  a  Gonnty  Gourt  judge,  and  ti»  action 
was  for  sluider  in  his  oapaei^  as  such  jndf^  and 
it  was  held  that  tiw  action  was  not  maintainable, 
1lM»Kh  tihe  words  were  spo^a  falsely  and 
malicioiisly.  and  withoat  an;^  reasonable,  probable, 
•or  jastifiable  cause,  and  without  any  foundation 
whatever,  and  not  bond  fide  in  the  discharge  of  the 
•defendant's  duty  as  judge.  All  the  cases  on  the 
snbjact  are  collected  in  Kemp  v.  NeoiUe  (10  G.  B. 
IT.  S.  523  ;  4  L.  T.  Bep.  N.  S.  640  ;  31  L.J.  158, 
CP.).  Brie,  G.J.,  Bays  (p.  551):  "Throughout 
these  cases,  uid  many  others,  the  vital  importance 
■ai  securing  independence  for  ev«7  judicial  mind 
is  earnestly  recognised.  ...  As  the  defendant 
liad  jurisdiction  ia  respect  of  the  matter,  and  the 
person,  and  the  place,  it  does  not  appear  to  as  to 
be  essential  to  rely  on  his  being  a  judge  of  a 
coDTt  of  record."  They  likewise  cited 
BritMn  r.  Kivnaird,  1  B.  *  B.  482 ; 
&  V.  Bolton,  1  Q.  B.  Bep.  66)  10  L.  3.4a^U.C.; 
and 

Broon's  LeKsI  Maxinii,  5th  adit.  p.  87. 
The  Solicitar-Qeneral  (Sir  H.  OiSard)  and 
^avM/ord  Bruce,  for  the  plaintiff,  in  support  of  the 
rule. — A  great  deal  of  the  argument  on  the  other 
side  has  tamed  on  the  question  of  jurisdiction, 
and  might  be  applicable  here  if  what  was  done 
had  WQybhing  to  do  with  the  deoieion  of  votes.  If 
the  oontentimi  put  f orwurd  tm  behalf  of  the  plain- 
tiff be  correct,  no  action  oonld  be  maintained 
against  jeetioes  under  Jervis's  Act,  because  they 
believol  they  had  Mthority  to  do  sometlung, 
^though  it  turns  out  they  had  no  authority.  A 


man  oannot  find  a  fact  withoat  at  least  some 
evidence  to  give  jurisdiotion.  The  jorisdiction 
here  depends  on  interruption  to  the  process  of 
the  court.  [Bbauwell,  B. — Gan  you  sa^  whether, 
if  the  defendant  has  a  rij^ht,  yoa  will  inquire 
how  it  is  eiercased,  that  being  the  sole  question 
faereP]  1a  order  to  have  such  a  right  tfaede- 
foidant  must  have  before  him  something  whioh 
he  believes  to  be  on  iuteirapUon  of  the  banness 
of  his  coart»  and  if  there  is  any  evidence  to  sup- 
port such  a  belief  he  may  perhaps  then  not  be 
responsible.  Jurisdiction  to  strike  out  the  names 
of  voters  is  one  thing,  to  give  into  custody  is  an- 
other, though  no  doubt  the  one  is  sometimes 
incidental  to  the  other.  In  Soulden  v.  SmUh 
(14  Q.B.  841 ;  19  L.  J.  170,  Q.  B.)  it  was  esroessly 
decided  that  a  judge  of  record  is  answerable  in  an 
action  for  an  act  done  by  his  command  when  he 
has  no  jurisdiction  and  is  not  unsinformed  as  to 
the  facts  on  which  jurisdiction  depends.  In  Gar- 
nett  V.  Ferrand  (vhi  sup.)  the  action  was  against  a 
tenant  for  taming  a  person  out  of  a  room  where  he 
was  aboat  to  take  an  inquisition,  and  the  point 
t^ken  was  that  the  ooort  of  a  ooronw  ia  a  seoret 
court.   Th^  also  referred  to 

amiUh-r.BeM>M*p,i8it.mt  tmA 

iWv.  Choytor,  1B.AS.6SB;  31L.  J.  l,H.a: 

Suit  replied.  Cur.  adv.  v¥lt 

The  fi^owing  written  jodgments  were  delivered 
on  Jane  15  : — 

BuuwELL.  B. — I  have  no  doubt  that  the  learned 
defendant  thonght  he  had  power  to  deal  with  the 
plaintiff  as  he  did,  and  that  in  so  doing  he  was 
making  a  proper  use  of  that  power.  But  whether 
he  had  or  bad  not  power  to  do  what  he  did»  in 
the  sense  of  not  being  liable  to  be  made  responsible 
for  it,  there  can  be  no  doabt  that  be  had  no  right 
to,  and,  in  my  judgmentf  was  vety  wrong  to  do 
as  be  did,  for  the  plaintUt  was  absolut^  free 
&om  dil  blame  on  the  occasion  in  question.  I  say 
nothing — I  am  iucapable  of  forming  any  opinim — 
as  to  wnether  the  puitntiff  had  on  a  former  occa- 
sion done  anything  that  deserved  censure.  But 
on  the  occasion  in  question  he  certainly  had '  not. 
He  had  answered  certain  questions  of  the  de- 
fendant— bv  what  authority,  I  know  not — end  he 
answered  then)  truthfully,  and  was  turned  out  of 
court,  not  for  hia  then  conduct,  but  for  that  of  a 
year  back.  No  doubt  there  are  cases  in  which  it 
IS  desirable  that  judges  and  persons  in  the  posi- 
tion of  the  defendant  should  express  disapproba- 
tion of  improper  conduct,  that  it  may  not  be  sup- 
posed that  silence  faves  consent;  and  I  doubt  not* 
as  I  have  said,  wat  the  defendant  thought  be 
onght  to  do  soonthis  ocoasion;  bnthecoutohaTe 
no  right  to  punish  the  plaintiff  fw  former  oondnct 
by  turning  oim  out  of  court ;  and  in  this  sense  it 
cannot  be  denied  that  the  defendant's  act  was 
wrong  and  unlawful.  Bat  It  was  urged  before 
the  able  judge  of  the  Gonnty  Court,  and  repeated 
before  ns,  that  the  defendant  having  power  to 
turn  the  plaintiff  out  of  conrt  for  some  cause, 
must  be  deemed  to  have  done  so  for  such  cause  on 
the  present  ocoasion,  that  otherwise  it  would  be 
impossible  for  the  judees  to  do  their  doty  with 
safety,  as  they  would  subject  to  actions,  the 
decision  of  which  would  rest  with  a  jury,  as  to 
whether  they  acted  under  an  authority  they 
possessed,  or  on  some  other  ground,  and  whether 
they  were  acting  bond  fide.  The  result  oC  this 
argument  would  oe,  that  because  advising  bar> 


Digitized  by 


220-Tol.XXXT,N.Sj 


THE  LAW  TIMES. 


[Oat.  14.  1876. 


Dit.App.] 


riater  conld  properly  torn  a  person  oat  of  court 
for  one  reason — tiz.,  wlien  he  iraa  diBtorbtng  the 
business — he  coold  do  so  irith  impunitj  for  any 
or  DO  reason  when  he  was  not,  on  the  pretence 
that  he  was.  This  is  somewhat  startling,  bnt  the 
sr^ments  in  support  of  it  are  strong,  and  what  was 
said  by  Lord  Tecterden  in  Qamett  t.  Ferrand 
(u&i  ondonbtedly  &Tonr8  the  contention. 

Bnt  I  think  tito  qoeBtion  does  not  arise.  The 
defendant  did  nob  profeBH  to  turn  the  plaintiff 
ont  of  court  on  the  gronnd  that  he  was  disturbing 
the  buBiness.  I  do  not  say  that  axy  iudGrtnent 
shonld  have  been  pronounced  or  minute  of  pro- 
ceedhieB  kept  that  the  pluntiff  was  turned  ont  of 
court  for  snoh  a  reason.  What  I  do  say  is  that  that 
was  not,  and  was  not  profssged  or  stated  to  be,  the 
reason  for  his  ezpnlBion.  He  was  expelled  as  a 
punishment,  or  becanse  he  was  unfit  to  be  in 
court.  It  may  be  that  a  BeTising  Barrister  has 
authority  to  expel  others  than  those  who  are  dis- 
turbing the  busmess  of  the  court.  If  the  defen- 
dant here  had  pleaded  that  he  deemed  it  right  for 
the  due  condnct  of  the  business  of  the  court  that 
the  plaintiff  should  be  expelled,  the  question  of  his 
ri^t  to  do  BO  would  have  arisen.  But  he  has 
not  80  pleaded.  He  has  pleaded  that  he  eocpeUed 
him  beoansa  he  was  disturbing  the  ooart.  That 
WM  not  80,  and  the  plea  is  not  true.  I  do  not 
mean  that  it  is  duhonestly  untme— no  donbt  it  is 
supposed  to  be  the  tme  way  of  stating  the  de- 
fence; but  it  is,  in  fact,  untrue.  I  think,  there- 
fore, there  must  be  a  new  trial.  It  may  be  said 
that  this  will  give  rise  to  the  same  questions, 
which  it  is  not  desirable  a  judge  should  be  subject 
to.  But  it  does  not.  A  judge  has  only  to  say 
that  he  adjudged  it  was  desirable  the  party  should 
be  removed,  if  that  is  a  defence.  Besides,  this 
argument  must  not  be  pressed  too  far.  For,  sup- 
pose the  court  was  held  at  an  inn,  and  about  the 
time  it  was  over  the  Berising  Barrister  ordered  a 
guest  to  be  turned  out  of  a  room.  It  cannot  be 
doubted  that  an  action  would  lie  if  the  court  was 
orer,  but  in  such  action  a  question  for  a  jury 
would  arUe,  tIz.,  whether  tiie_  court  was  over^ 
Anykow*  there  can  be  no  law  which  comp^  us  to 
a£Srm  what  we  know  to  be  untrue,  and  say  that 
the  defenduit  expelled  the  pluntiff  because  he 
was  disturbing  the  court.  I  repeat,  I  think  there 
must  be  a  new  trial,  no  damages  having  been 
assessed.  I  say  nothing  about  an  amendment, 
setting  up  such  a  defence  as  I  have  supposed 
possible,  except  that  I  should  regret  to  see  it 
pleaded,  as  I  feel  sure  that,  in  truth,  the  learned 
defendant  did  not  turn  the  plaintiff  out  of  court 
for  any  such  reason,  but  to  punish  him.  The  de- 
fendant has  very  handsomely  admitted  that  the 
act  of  turning  toe  plaintiff  out  of  court  was  his, 
and  I  should  be  glad  if  he  would  further  admit 
that  it  was  wrongful. 

Gbovz,  J. — I  agree,  and  will  only  add  that,  as 
for  the  purpose  of  this  motion  we  are  to  take  the 
newspaper  report  to  be  oorroot,  it  is  clear  the 
pihuntiff  was  turned  oat  of  court,  not  for  any  dis- 
turbance, misconduct,  or  contempt,  or  for  any 
reason  which  rendered  his  expulsion  necessary  for 
due  decorum  in  theproceedi]:^otthecourt,bntfor 
alleged  past  misconduct  with  reference  to  a  voter, 
not  with  reference  to  the  court ;  aaxi  the  expulsion 
was  in  the  nature  of  a  sentence  awarding  punish- 
ment, and  not  in  the  nature  of  a  summary  com- 
mittf^  essmtial  to  the  maintenance  of  otxler  in 
jodidal  proceedings.  It  was  the  exercise  of  a 


[Or.  0?  Air. 


jurisdiction  which  the  defendant  did  not  possMs, 
and  not  an  erroneous  action  or  an  excessive 
exercise  of  a  jurisdiction  which  he  did  possess. 
Although  nothing  wrong  was  intended  by  the' 
defendant,  yet  it  seems  to  me  that  if  his  act  were 
sanctioned  by  law,  which  I  am  of  opinion  it  is  not, 
the  kw  would  sanation  an  arbibrary  nsnrpation  of 
jnrisdkAiCHi  where  thwe  is  none,  mi  a  AeS&tue  of 
snoh  nsorpatiui  which  wonld  not  be  true  in  fact, 
viz.,  that  which  states  as  the  gronnd  oi  the  ex- 
pulsion the  exerdse  of  a  jnris^'ction  which  tiie 
defendant  rightly  had  and  an  act  within  il^  as  a 
justification  for  an  act  in  the  exercise  a  jurisdio- 
tion  which  he  clearly  had  not. 

Judgment  for  the  a^pp^nt.    NonmU  tet 
cuid«,  and  new  tricu  ordered. 

Solicitor  for  ^npellant,  <?.  /.  BrovmloWf  agmt 
for  Hmry  BUaottt  Sunderland. 
Solioitor  for  respondent.  Bowey,  Sonderiand. 
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Tuesday,  May  16. 
Dawson  asd  akotueb  v.  Fitzoebald.  (a) 

Lease — Tenant's  covenants  to  keep  doum  ground 
game — Agreertieyit  to  refer  to  arbitration — Con- 
etrueiion  of— Whether  collateral  or  condition  pre- 
cedent to  landlord's  right  to  bring  an  aefu>». 

The  d^sndofU  was  Imms  to  the  plainiifs  of  a  man-  . 
axon  and  lands,  leUh  a  right  of  shooting  over  the 
plotnt^**  manors,  on  the  terma  eoniainad  in 
covenants  in  Ihe  lease,  that  the  d^endant  shculd 
Jte^  such  a  number  ordy  of  hares  and  rabbits  ae 
would  do  no  ia^ury  to  the  plaintiffs'  trees,  ^c, 
and  that,  in  ease  ilie  defendant  should  keep  eueh 
a  number  of  hares  and  rabbits  as  shoidainjwn 
ihe  plamtiffs'  trees,  ^c,  the  defendant  should  pay 
to  the  plaintiff's  a  fair  and  reasonable  compensa- 
tion for  such  injuries,  the  amount  of  compensa- 
tion, in  case  of  di^erence,  to  be  referred  to  the 
arbitration  of  two  arbitrators,  one  to  be  chosen  by 
ihe  plaintiffs  and  ihe  other  by  the  defendant,  the 
said  arbiiratore  when  chosen  to  nominate  an 
umpire,  and  the  decision  of  sueJt  umpire  to  be 
hirtding  and  eonduaive  upon  the  plaintiffs  and  the 
defendant. 

The  plaintiffs  8tied  ike  defendant  for  inptriea  done 
to  their  treea,  ^c,  by  reason  of  tha  quaniiiiy  of 
harea  and  rtUmis  kept  by  the  defendant  t 
Held  {reversing  the  decision  of  the  Court  of  Bxche- 
guer)t  that  the  plaintiffs  were  entitled  to  maintain 
ffteir  action  without,  having  recowae  to  arbilr<i- 
^  tion,  as  the  covenant  to  refer  was  collateral  and 
"  not  a  condition  precedeni  to  the  right  to  arte  at 
law. 

This  was  an  appeal  from  a  decision  of  the  Ckmrt 
of  Exchequer,  overruling  a  demurrer  to  one  of  the 
defendant's  pleas. 

The  averments  in  the  first  count  of  the  plain- 
tiffs' declaration  alleged  that  the  defendant  became 
and  was  tenant  to  the  plaintiffs  of  a  mansion 
honse  and  lands,  &c.,  called  West  Park,  witii 
liberty  of  sporting  over  certain  manors  and  lands 

(•)  B«port«d  b/W.  Arruxov,  Bsq.,  Baffrlster-at-l4nr. 
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of  the  plaintifEs,  upon  the  terms  (among  other 
thinffs),  *"Ibat  the  defendant  Bhoold  and  woald 
at  aU  times  daring  his  said  tenanpr,  keep  and 
oanse  to  be  tiept  or  enooar^ed  suoh  a  number 
only  of  bares  and  rabbits  npon  the  said  manors, 
or  any  part  thereof,  as  woald  do  no  injuy  to  the 
trees,  voods,  underrroods,  and  plantations  belong- 
ing to  the  pluntiffs,  or  their  growing  crops,  or  the 
growing  crofMS  of  anv  ot  their  tenants  or  farmers, 
and  tbat  in  case  the  defendant  should  keep  or 
encoarage  such  a  'Uamber  of  hares  and  rabbits 
upon  the  said  manor,  or  sjiy  part  thereof,  as  shoald 
injure  the  trees,  &c.,  belonging  to  the  plaintiffs  or 
their  growing  crops,  or  the  growing  crops  of  any 
of  their  tenants  or  fanners,  the  defendimts  shoald , 
and  would  pay  to  the  plaintiffs,  or  their  tenants  or 
farmers,  a  &ur  and  reasonaltle  compensatioii  for 
such  injuries." 

Breach :  That  the  defendant  kept  such  a  number 
of  rabbits  as  did  great  injury  to  the  trees*  &o.t  and 

? [rowing  crops  on  the  manors,  and  tiiat  although 
bequently  requested  to  do  so,  the  defendant  would 
not  pay  to  the  phuntiffs,  or  thdr  tenants  or  fiu^ 
mers,  or  an^  of  them,  a  fair  and  reasonable  or  any 
compensation,  in  accordance  with  his  contract. 

The  defendant,  by  his  third  plea  to  so  much  of 
tiie  first  count  as  alleged  tiiat  the  defendant  kept 
such  a  number  of  hares  and  rabbits  on  the  said 
manors  as  did  injury  to  trees,  &c.,  and  would  not 
pay  compensation  to  the  plaintiffs,  their  tenants, 
&o.,  for  suoh  injury,  said,  "  That  one  of  the  terms  of 
the  said  tenancy  was,  that  in  case  any  such  injury 
shouLl  be  done  by  the  defendant,  he,  the  defen- 
dant, wonld  pay  a  fair  and  reasonable  compensation 
for  the  same,  the  amoant  of  such  compensation,  in 
case  of  difference,  to  be  referred  to  the  arbitra- 
tion of  two  arbitrators,  one  to  be  choeen  by  the 
plaintiffs  and  the  other  by  the  defendant,  the 
said  arlnteators,  when  chosen,  to  agree  upon  and 
Bomin^  an  uminre,  and  the  deoisicm  of  eatii  arbi- 
trators or  ompiro  to  be  binding  and  conclusiTe  on 
the  plaintiffs  and  on  the  dstendant;"  and  the 
defendant  by  his  third  plea  further  said,  that  a 
difference  arose  between  the  plaintiffs  and  the 
defendant  as  to  the  amount  of  the  said  compensa- 
tion, as  in  the  sud  count  claimed ;  and  "  that  no 
arbitrators  have  ever  been  appointed  by  the  plain- 
tiffs, nor  has  the  defendant  been  requested  by  the 
plaintiffs  to  appoint  an  arbitrator,  nor  has  an  award 
ever  been  made  deciding  the  amount  of  the  said 
compensation,  accwding  to  tiie  terms  of  the  said 
tenancy." 

The  plaintiffs  demurred  to  this  plea,  on  the 
ground  that  the  agreement  to  refer  was  "  collateral 
to,  and  not  aconcution  precedent  to,"  the  right  to 
aoe  on  the  agreement.  The  covenant  to  keep 
down  ground  game  and  to  refw  to  arbitration 
oontained  in  the  lease  were  as  set  oat  in  the  plain- 
tiffs* declaration  and  the  defendant's  plea.  The 
declaration  omits  this  clause  providipg  for  re- 
ference to  arbitraticm,aad  the  ple^  sets  it  out. 

There  was  joinder  in  demurrer  b^  the  defen- 
dant, and  the  demurrer  was  argued  m  the  Court 
oi  Exchequer  on  the  19th  Nov.  1873. 

The  court  (Kelly,  C.B.  and  Figott  and  Bram- 
we^  BB.)  took  time  to  consider,  and  on  the  2lBt 
KoT.  delivered  judgment  for  the  defendant,  Bram- 
well,  B.,  dissenting,  and  delivering  a  separate 
judgment. 

^e  plaintiffs  now  appealed  from  the  decision  of 
the  nuyority  of  the  court. 
The  case  in  the  court  below,  with  the  arguments 
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and  judgments,  will  be  found  fully  reported  29 
L.  T.  nep.  N.  8.  778. 

Kingdon,  <^C.  and  A.  CharlM,  for  the  plaintiffs, 
adopted  the  judgment  of  Bramwell  B.  in  the  court 
below,  and  stat^  that  they  relied  upon  and  ooald 
add  nothing  to  the  reasoning  of  that  judgment. 
They  mentioned  Ro^er  t.  Lendon  (28  L.  J.  260, 
Q.  B.)  as  an  authority  directiy  in  the  plaintifEs* 
favour,  where  the  agreement  to  refer  was  in  terms 
similar  to  those  in  the  present  case. 

Maniaty,  Q  0.  and  R.  E.  Turner,  for  the  defen- 
dant.— Euiott  V.  The  Royal  Exchange  Assurance 
Company  (16  L.  T.  [Eep.  N.  S.  399;  L.  Sep. 
2  Ex.  237)  expresses  the  fair  result  of  the  autho- 
rities, that  if  the  terms  of  the  contract  are  that 
a  reference  to  a  third  person  is  a  condition  pre- 
cedent to  the  right  of  the  party  to  maintain  an 
action,  then  he  cannot  maintain  the  action  until 
those  terms  are  complied  with,  but  if  the  contract 
is  to  pay  for  the  loss,  or  other  matter  in  qnestion, 
with  a  subsequent  oontract  to  refer  to  artatration 
contained  in  a  distinct  clause  coUaterial  to  the 
other,  then  the  contract  for  reference  is  not  to 
oust  the  jurisdiction  of  the  courts,  or  deprive  the 
party  of  his  action.  The  simple  question  here, 
therefore,  is  whether  npon  the  construction  of  the 
agreement  there  is  a  condition  precedent  to  refer 
to  arbitration,  as  in  Scott  v.  Avery  (5  H.  of  L.  G. 
811 ;  25  L.  J.  808,  Ex.).  Here  it  is  submitted  that 
the  covenant  in  the  lease  is  to  pay  such  damages, 
and  such  damages  only,  as  mav  be  ascertained  by 
arbitration.  [Jgssel,  M.B. — Does  not  your  con- 
tention amonnt  to  this,  that  the  second  covenant 
is  really  a  licence  to  break  the  first?  otherwise 
there  is  a  breach  of  the  first  covenant  at  all  events 
to  which  the  plea  is  no  answer.)  Ko ; .  the  first 
covenant  is  not  to  do  a  particular  thing,  and  the 
second  is  a  covenant  to  pay  in  a  particuur  manner 
if  tiiere  is  a  breach  of  the  first.  The  court  will 
construe  the  agreement,  if  possible,  according  to 
the  intention  of  the  parties,  and  their  obvions 
intentum  here  was  that  they  should  not  be  bound 
by  the  verdict  ot  a  jury  as  to  damages.  The 
two  covenants  are  merely  two  sentences  connected 
by  the  word  "  and."  The  whole  mast  be  read  as 
one  covenant.  In  Brawtetein  v.  Accidental  Death 
Insurance  Oompany  (1  B.  &  S.  782 ;  31  L.  J.  17, 
Q.  B.)  a  condition  to  refer  was  held  a  condition  pre- 
cedent to  the  right  of  action,  although  not 
declared  to  be  so  in  express  terms,  as  it  was  in 
8coU  V.  Avery  {vhi  sup.).  In  the  present  case  the 
intention  was  to  make  reference  to  arbitration  a 
condition  precedent. 

Jessei,  M.R. — This  is  an  appeal  from  a  judg- 
ment of  the  Court  of  Excheqaer,  where  two  m  the 
learned  judges  differed  from  the  &ird,  and  the 
qaestion  we  nave  to  decide  is  whetW  the  opinion 
of  the  majority  was  right  or  not.  The  law  is 
really  settled  by  a  dedaion  of  the  highest  autho- 
rity— the  House  of  Lords — and  it  seems  to  be 
this :  A  plea  like  the  present  one  can  only  be 
successful,  (1)  Where  from  the  nature  of  the 
sum  to  be  recovered  there  must  be  a  reference  to 
arbitration  in  order  to  ascertain  what  that  sum  is, 
and  (2)  Where  it  is,  in  express  terms  provided  in 
the  agreement  that  no  action  shall  be  brought 
until  the  matter  has  been  referred.  In  every 
other  case  where  there  is  a  covenant  to  pay  and  a 
collateral  covenant  to  refer,  the  plaintiff  may  avail 
himself  of  his  right  of  action  to  sue  on  the  first 
covenant,  leaving  the  defendant  to  l)ave  recowse 
to  sect.  11  of  the  Com^o^^I^w<^g)0^|^ 
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1854,  to  stay  &e  action  nntil  tbere  has  been  an 
arbitration,  and  so  a  judge  oan,  if  he  thinks  it  is  a 
fair  case  for  it,  eoforoe  a  reference  to  arbitration, 
and  prerent  a  jaTy  trjiug  tiie  oarie.  It  is  not 
incomprehensibTe  that  xhia  agreement  was  entered 
into  with  refermco  to  the  powers  of  tiie  parties 
under  tiie  Oommon  Law  Froeednre  Aofe  1854.  I 
entirely  oononr  in  the  jadgment  of  Baron  B ram- 
well,  and  I  think,  therefore,  that  the  ja^pnent  of 
the  conrt  below  ahonld  be  reversed. 

Lord  CoLEBiDQS,  C.I.—l  also  8«ree  that  the 
decieion  of  the  court  below  shonld  be  reversed. 
I  do  so  both  npon  the  reasons  given  by  Baron 
Bramwell,  and  also  npon  the  aathority  of  the 
principles  laid  down  in  8coit  v.  Avery  (ubi  sup.) 
The  dictum  of  Baron  Bramwell  in  Elliott 
v.  Boyal  Exeliange  Assurance  Compuny  (uhi 
mp.)  well  states  what  those  principles  are : 
"  If  two  persons,  whether  fin  the  same  or  a 
different  deed  from  that  which  creates  the  lia- 
bility, agree  to  refer  the  matter  npon  which  the 
liabuity  arises  to  arbitration,  that  agreement  does 
not  tuce  away  the  right  of  action.  But  if  the 
original  agreement  is  not  simply  to  pay  a  som  of 
money,  bnt  that  a  snm  of  money  uuul  be  paid 
if  something  else  happens,  and  that  something 
else  is  that  a  third  person  shall  settle  the  anumn^ 
then  no  oanse  of  action  arises  nntil  the  tiiird 
pfflson  has  so  assessed  the  stun.  For  to  say  the 
contrary  woold  be  to  give  the  party  a  different 
measure  or  rate  of  compensation  from  that  for 
which  he  has  bargained.  This  is  plain  common 
sense,  and  is  what  I  anderstand  the  House  of 
Lords  to  have  decided  in  8coU  v.  Avery."  I  think 
the  covenant  in  the  present  case  &lla  within  the 
former  of  the  two  classes  of  oases  stated  in  that 
passage,  and  that  the  judgment  below  most  there- 
tore  be  reversed. 

Pollock,  B. — I  am  of  the  same  opinion.  In 
Scott  V.  Avery  (u&t  tup.)  there  was  a  distinct  agree- 
ment that  a  reference  to  arbitration  should  oe  a 
condition  precedent  to  the  ri^ht  of  action.  It  is 
not  BO  her^  and  the  question  is,  what  is  the  mean- 
ing of  the  words  used  by  the  parties.  In  Tredwin 
T.  SoJman  (1  H.  &  C.  at  p.  79)  it  was  eaid  by 
Baron  Bramwell,  "If  a  tenant  corenants  that  he 
irill  onltivate  Ha  demised  land  in  a  husbancUike 
manner,  and  also  covenaats  that  if  any  dispute 
shall  arise  in  respect  hereof,  it  shaU  be.  inferred 
to  arbitration,  an  action  may  nevertheless  be 
maintained,  but  where  the  oovenant  is  to  pay  such 
damans  as  shall  be  ascertuued  1^  an  arbitrator, 
no  action  will  lie  nntil  he  has  ascertained  them." 
^0  negative  words  to  bring  this  case  within  the 
second  alternative  were  used  here,  and  it  seems 
to  me  clear  that  the  fur  and  reasoiuble  construc- 
tion of  the  agreement  is  that  the  r^erence  to 
arbitration  was  not  to  be  a  coodition  preoedent  to 
the  right  of  action.  Judgnund  hwno  marted. 

Solicitor  for  plaintiffs,  P.  A.  SamroU. 

Solioitora  for  defendant,  Mariby,  WSde^  imd 
Burro, 


Ttietdayt  June  20. 
Gadd  v.  HouGiERHt  ASD  Co.  (a) 
Prinwpai  and  agent— Goods  Bold  "  on  account  of* 
faretgn  prineipai — AgonCa  liahUily  in  remeet  of. 
Tho  d^midainUt  a^atg  aa  hrohetM,  eonMurfeoI  to  atU 
and  delvKT  a  qwuUiUj  of  orangea  to  ihe  plainfif. 

(s)  BqorteS  bj  W.  Aptwoh,  Xsi.,  BsnlMaMUbiw. 
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By  the  "  aold  note  "  the  defandatiUa  ata4«d  that 
tKerjUadaoldihegooAa**onaoe(nsniof**  aforeigi^ 

'pnneipal. 

Seld  (reveraing  ihe  dedaion  qf  (is  Exekemtar  Bi- 
visioit),  that  the  de/endanla  ieere  not  lutow  t»  an 
action  to  fecover  damagea  for  breach  of  tho 
eoniraet, 

Tht3  was  an  appeal  from  the  jBxcheqaer  Division. 

The  plaintifi^s  action  was  to  recover  damageat 
for  breach  of  a  contract  by  the  defendants  to  s^ 
and  deliver  certain  cases  of  oranges. 

The  plaintiff  was  a  wholesale  fruit  salesman  at 
Liverpool,  and  the  defendants  were  a  firm  of  btdt 
brokers  at  the  same  place. 

In  Nov.  1874,  the  salesman  of  the  defendants 
called  on  the  plaintiff  at  his  place  of  business. 
The  plaintiff  wished  to  purchase  SOOO  oases  of 
oranges,  of  the  brand  James  Morand  and  Co.,  afa 
12$.  9d.  the  case.  Whereupon  the  salesman  drew 
ont  the  following  letter  to  the  defendants  for  the- 
plftintiff  to  sign : 

Uverpool.  4lh  Nor.  IBNu 
Mwsra.  J.  C.  HooglitaD  and  Co. 

Dtar  Sirs,— PImm  tele^aph  oat  an  ordw  on  mr 
aooonnt  for  iOOO  ouw  of  Valenou  onuigw,  all  4S0'n,  of 
the  btand  "James  Horaad  and  Co."  Shipmeob  from 
oommen Mment  of  sauon  to  sot  later  than  7th  Deo.  oezi 
at  12s.  9d.  POT  oaae  {.o.b-  Toon  tralj,   Oboeob  Gaud. 

On  the  same  day  the  defend^ts  telegraphed 
the  plaintiff's  offer  to  James  Morand  and  Go.  at 
Valencia,  who  replied  by  telegram : 
If  your  offer  is  128. 9d.  f.o.b.  2(M0  oawB  420,  «e  aeoept. 
Upon  receipt  of  tbis  telegram  the  defendanta 
sent  the  following  "  sold  note  "  to  the  plaintiff : 
liverpool,  9th.  Nov.  1874. 

Hr.  Oeorge  Qwid. 

We  hare  this  day  sold  to  you,  on  aooonnt  of  Tem— 
Honutd  and  Co.,  Videuoia,  2000  oeeee  of  Valenaia  orange* 
(•U  420'b)  of  the  bruid  "  3$mm  Uarmd  and  Co."  at 
i2>.  Sd.  per  onee,  free  on  bo&rd,  ahipment  from  oom- 
menoement  of  Mason  to  sot  latex  than  7th  of  Deo.  next. 
Faynuot  aa  nanaL 

(Ssnad)      J.  C.  HoDOHTON  and  Co. 

All  the  cases  were  not  shipped  before  the  7th 
Dec.,  and  the  plaintiff  thereapon  brought  bis 
action  against  the  defendants  for  breach  of  con- 
tract to  deliver  the  goods. 

At  the  trial,  befbre  Pollock,  B.  at  Liverpool 
Spring  Assizes  in  1875,  a  verdict  was  entered  fbr 
the  defendants,  with  leave  for  the  plaintiff  to- 
move  to  enter  it  for  him,  dam^es  (if  neoessflii7) 
to  be  assessed  as  agreed  between  the  pertiea. 

A  rule  was  accordingly  obtained  in  the  Exche- 
quer Division  to  enter  the  verdict  for  the  plaintijF 
on  the  ground  that  the  defendants  were  peraoullT- 
liable  on  the  contract. 

On  cause  being  shown,  the  Sxcbequer  Division 
(Kelly,  C.B.  and  FoUook  and  Hoddleston,  BB.> 
made  the  rale  absolute:,  and  from  this  decision  tho 
defendants  appealed. 

'ShB  case  in  tiie  ooart  below  will  be  Ibnad  f  ollr 
reported  3S  L.  T.  Bep.  N.  S.  811. 

Beniamin,  Q.G.  (with  him  Bwham)  for  the 
defenoanta. — ^The  general  usage  of  trade  controla 
the  contract,  and  the  usage  at  Liverpool  wu 
proved  on  the  trial  to  be  that  the  listnUty^ 
under  circumstances  similar  to  tho  present 
one,  is  on  the  principal  and  not  on  the  broker. 
In  Cropper  v.  Oook  (L.  Rep.  3  0.  P.  194),  where 
the  sale  was  by  an  agent  "for  aoconnt  of"  a 
foreign  principal,  a  similar  usage  to  the  one  in  this 
ease  was  held  to  be  properly  admitted  in  evidence, 
and  to  be  a  proper  usage.  The  decision  in  that  case 
went  npon  the  ezpreB^^^;f|^^^l^^@p^|04€™i* 
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■oipal  would  bind  him»  bat  vben  the  prinoipal'B 
siame  was  struck  oat  the  broker  became  personallT 
TBBponBible.  Paiea  t.  WaOtar  (22  L.  T.  Bep.  S. 
■SAfy  (whiofa  will  be  railed  on  for  the  ghuntiff)  differs 
from  tliis  oasa  Here  ^ke  lale  is  saidt  in  the  bodj 
of  the  contract  of  sale,  to  be  "  on  aoonnnb  of  James 
Uorand  and  Co."  Those  words  cannot  be  mere 
words  of  deecription»  and  there  is  no  need  that 
there  should  be  a  signature  "as  aasnt"  in 
ftdditiou.  In£rouf^u>eUT£omittc^(24  W.  B.836) 
the  broker  was  h^  by  the  Court  of  Appeal  not  to 
be  personally  liable,  even  althongh  the  principal's 
name  was  not  disclosed.  The  sold  note  there  was 
**  sold  by  your  order  and  fbr  your  account  to  my 
principuls.  * 

HarschaU,  Q.C.  and  McConnell,  for  the  plaintiff.— 
■Cropper  y.  Cook  {vM  «up.)  difiers  from  this  case. 
There  the  usage  of  trade  was  set  up  lor  a  different 
purpose,  viz.,  to  show  that  the  broker  had  antho- 
xity,  as  part  of  his  employment,  to  enter  into 
ifehe  oontnot  and  to  biiul  nis  principal.   It  has 
heaa  laid  down  strongly,  by  Lord  Campbell  and 
otiberB,  that  where  a  person  signs  a  contract  in  his 
own  name  wi&oot  disdoaing  a  prinoipal  he  is 
fersanally  liaUa  even  tltiionm.  it  appears  in  the 
txxly  <tf  tne  instnimentthat  heis  an  agent. 
Parlcmr  t.  Wintow,  7  E.  A  B.  ■*  p.  947 1 
See  alao  Smith's  Leadioff  Cmw,  toL  2,  OUi  edib, 

pp.  318,4: 
Lmnard  t.  Robinson,  5  E.  &  B.  p.  125 ; 
DMlandtM  r.  Ongoty,2B.  A  B.  WS. 
It  the  defendants  have  made  themselTes  personally 
£ablens^fe  cannot  discharge  Hugm.  If  it6onld,tbje 
nsage  would  ffo  to  oontradict  the  l^nl  construction 
■cS  a  written  £)oament.  Pmee  r.  W(dker  (uhi  mp.) 
■does  not  snbstantially  differ  ftom  the  present  case. 
There  Uie  principal  was  a  foreign  one,  and  it  is 
Jaid  down  aa  a  general  rule  in  Storer^  on  Agency, 
aecta.  400  and  lOl,  that  an  agent  is  always  per* 
sonally  liable  where  his  priuoipal  is  a  foreign  one. 
It  is,  at  all  events,  a  weighty  element  to  oonsider 
in  determining  whether  the  agent  is  personally 
Jiable  or  not,  because  of  the  difficult;^  incon- 
venience which  there  obviously  is  in  enforcing 
-contracts  ^;ainat  foreign  principals. 

Beryamin,  Q.C.  was  not  called  on  to  reply. 

Jambs,  L.  J.— I  am  of  opinion  that  in  this  case 
4be  judgment  of  the  Court  of  Sxchequer  ought  to 
.be  reversed.  In  the  first  place,  I  have  observed 
that  it  is  not,  in  my  view  of  the  case,  in  any  way 
governed  by  Paice  v.  WcUJeer  {w6i  «*p.),  for  what- 
ever may  have  been  the  difficulty  in  that  case  upon 
the  words  used  "aa  agent  for,"  the  words  used  in 
the  present  case  are  not  at  ail  ambisuoos*  and  it  is 
imooBsible  to  make  them  words  of  description,  and 
•the  raUo  decidendi  in  the  case  of  Paws  v.  Walkmr 
■was  tiiat  the  words  "as  i^ent  for,"  having  regard 
to  the  oontraot  and  the  etrcnmstannes  of  the  case, 
mi^tbe  considoredas  merely  discriminating  or 
intunacing  die  fact  tiiat  the  man  was  an  agent,  and 
did  not  amount  to  a  statement  that  he  was  making 
abargain  "  on  account  of"  someone  else.  Those  are 
the  veiy  words  used  in  thi^  case,  and  where  a  man 
says  that  he  is  making  a  contract  "on  aoooont  ai* 
someone  else  he  seems  tome  to  use  the  very  strongest 
terms  the  English  language  is  capable  of  a&ordinB; 
that  he  is  not  binding  himself,  but  that  he  is  bind- 
ing bis  principals,  ana  I  cannot  hesitate  or  doubt 
that  that  ia  the  effect  of  the  words  in  this  case.  I 
am  bound  to  say  that  I  cannot  mjself  conceive  that 
tbe  words  "  as  agent "  can  be  properly  understood 
.as  implying  merely  a  description,  and  I  am  bound 
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to  Bay  that  I  do  not  consider  the  decision  in  Paim 
V.  Wtdker  an  authority  in  this  case,  and  that  if  the 
words  "as  agent"  in  that  case  were  now  to  be 
decided  by  me,  I  should  hold  that  thej  had  the 
same  ^eot  as  "on  aoooont  of"  in  this  case.  I 
think  the  ratio  deeuZsndi  in  Paies  t,  WaUur  was 
that  a  mere  des<aiption  would  not  make  a  man 
cease  to  bo  liable  upon  a  contract  which  he  had 
entered  into  by  merely  describing  himself  *'  as 
agent,"  bat  I  cannot  agree  that  where  a  man  says 
be  enters  into  a  ctmtract  "  as  agent "  that  those 
words  are  mere  matter  of  description. 

MzLLisH,  L.J. — I  am  of  the  same  opinion.  The 
question  is  whether,  upon  the  true  construction  of 
this  contract,  Houghton  and  Co.,  who  sold  the 
goods,  are  themselves  liable,  or  whether  they  have 
entered  into  a  contract  on  behalf  of  James  Uorand 
and  Co.  This  question  is  to  be  decided  by  inter* 
preting  the  language  which  has  been  used  accord- 
ing to  the  ^lain  natural  interpretation  of  tiie  words. 
I  agree  with  what  was  said  by  Lord  Campbell  in 
Panbsr  t.  WMoto  {vhi  sup.)  and  in  tilie  note  to 
Thompwur.  Jkueaportt  in  Smith's  Leading  Cases, 
(dth  edit.,  vol.  2,  3&)t  that  primd  fatie  wher^  a  man 
signs  a  contract  in  bis  own  mune  he  ia  a  contract- 
ing party,  and  there  most  be  something  very 
strong  on.  the  face  of  the  instrument  to  prevent 
that  liability  attaching  to  him.  But  I  cannot 
understand  why,  under  the  circumstanoee  of  this 
case,  where  there  are  plain  words  to  that  effect  in 
the  ooncract,  we  are  not  to  say  that  he  is  contract- 
ing on  behfdf  of  somebody  else.  I  am  of  opinion 
that  there  is  no  difference  between  a  person  saying 
"  I,  as  agent  for  C.  D .,  have  sold  to  you,"  and  saying 
"I  have  sold  to  you,"  and  signing  that  in  bis 
own  name  "  for  C.  D."  Where  yon  find  a  person 
in  the  body  of  the  instmmait  treating  himself  as 
the  seller  or  charterer,  no  doubt  it  is  dufferent,  and 
Toa  can  say  that  he  intended  to  bind  himself; 
but  where  there  is  nothing  of  that  kixid,  and  all 
that  appears  is  that  he  has  been  making  a  con- 
tract on  behalf  of  somebody  else,  it  seems  to  neces- 
sarily follow  that  that  somebody  else  is  the  person 
liable.  Sere  they  say,  "  We  have  this  day  sold 
to  you  on  account  of  J.  Morand  and  Ca"  How 
can  the  words  "  on  account  of  "  be  inserted  merely 
as  a  description  P  They  do  not  describe  who 
Houghton  and  Co.  were  at  all,  but  they  sa^  on 
whose  account  the  contract  has  been  entered  mto. 
It  is  "Houghton  and  Ca  on  account  of  J. 
Moruid  and  Co."  Meaning  that  J.  Horand  and 
Co.  are  really  the  people  wno  have  sold.  It  fol- 
lows that  the  persons  who  signed  the  contract 
were  merdy  the  brokers,  and  were  not  liable.  I 
also  agree  that  the  dreumstances  of  the  oasa  of 
Pouw  V.  WcJher  distinguish  it  firam  this  oaat^  and 
I  tiihik  it  is  our  daty  to  reverse  the  judgment  of 
the  Oonrt  of  BisheqaOT. 

Baooalxat,  J.A. — am  of  the  same  opinion, 
and  for  the  same  reasons  tiiat  have  already  been 
stated  by  the  court. 

QuAUf,  J.— The  case  appears  to  me  to  be  one 
where  the  distinction  between  principal  and  agent 
is  plainly  shown.  Here  there  is  a  clear  expression 
that  the  agent  is  to  make  the  contract  "  on  aocoont 
of"  his  prindpuL  It  ia  said,  however,  that  he 
must  scate  the  same  thing  at  the  signature  of  the 
contract.  I  cannot  see  the  necessity  for  that, 
where  in  tbe  body  of  the  document  what  he 
intends  to  do  is  plain.  He  could  not  add  anything 
more  to  tbe  signature  than  what  hu4>een  tuready 
stated  in  the  body  o£  thg.g^j^^aj^^A^ 


Gadd  v.  Hon&HioK  akd  Co. 
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fore  does  not  render  himself  perBonally  liable  for 
not  doing  so. 

Abchibau),  J. — I  am  of  the  same  opinion.  A 
man  can  eontisct  in  snch  a  waj  bb  to  render  him- 
•elf  personally  liable,  or  only  to  bind  hia  principal. 
The  nsnal  wa^  in  which  a  person  saves  himself 
from,  liability  is  b^  signing  "  as  agent,"  bnt  that 
is  not  the  mdj  thing  that  prevents  his  liability, 
becaoae,  it  it  is  dear  on  the  body  of  the  contract 
that  he  has  contracted  as  agent,  that  would  save 
Kim.  Now  here  the  eontracb  is,  "  Sold  to  yon  on 
aoeoont  of  Korand  and  Co."  No  words  conld  be 
plainer  than  these  as  showing  thut  he  contracted 
only  as  agent.  I  also  agree  in  thinking  that  the 
ease  of  Faiee  t.  Wat^  »  to  be  distinguished 
from  this  case. 

Judgment  for  d^endanit.   JudgmerU  heloto 
reveraed. 

Solicitors  for  respondeat,  Johnson  and  Welherall 
(for  Snowhall,  Gopemcm,  and  Smiih,  Liverpool). 

Solicitor  for  appellants.^.  Byrne  (fw  WhiHey  and 
Haddock,  Idverpool). 


Jtfoy  15  and  16. 

The  Attorset-Genikal  it.  Thb  Mutual  Ton- 
tike  Westmiksteb  GnAHBBBS  Association 
(Limited),  (a) 

Inherited  house  duly — Buildings  let  out  in  fiatt — 
J 88e$9ment~  Valuation  list— 48  Geo.  3,  c.  55, 
schedule  B,  i-r.  4,  6,  U—The  Valuation  {Metro- 
VoUs)  Act  1869—32  ^  33  Vict.  c.  67,  es.  45,  76. 

The  defendant  asaocialimi  are  the  ownerti  of  the 
Weetminstei'  CJuimbere,  consisting  of  seven 
hloeh9  of  buildings,  having  seven  'principal  en- 
trances. Each  block  internally  ie  atructurally 
divided  into  different  tenements  or  suites  of  rooms, 
whieJt  are  let  and  occupied  separately  at  offices 
or  rttidmeea.  Ea^  mite  of  rooms  amUiina 
Vfi&iin  it$e1f  the  usual  conveniences  of  a  hotiae, 
and  has  an  outer  door  opening  onto  a  rommon 
$tairea$e.  There  is  no  eommunieation  bsfiveen 
the  different  suites  except  by  this  ctaircase.  The 
outer  door  of  each  block  is  kept  locked  at  night, 
and  a  porier,  appointed  by  the  defendants,  and 
who  lives  in  a  dieting  set  of  rooms  in  the  fttwe- 
metit  of  each  block,  has  the  care  of,  and  access  to, 
bp  means  of  a  duplicate  hey,  tlte  suites  of  rooms 
therein,  and  acts  as  servant  {free  of  charge^  to 
tlie  occupiers  of  the  euitea,  under  regulaiwnB 
fiiade  by  the  association.  The  Gommistioners, 
under  the  Westminster  Improvement  Act  1853,  of 
whom  the  defendant  aesoctation  are  assignees  of 
the  seven  blocks,  have  power  to  demise  or  edU  any 
set  of  apartments  separaiehj.  None  of  the  suites 
of  rooms  have  been  sold,  but  the  greater  number 
have  been  demised  for  terms  of  years  under  agree- 
ments containing  (he  following  (amongst  other) 
terms:  The  lessors  are  to  pay  aU  rates,  The 
lessees  are  to  repair — not  to  commit  wastot  not  to 
alter  the  arrangement  of  the  premiaest  and  not  to 
nnderUA  or  assign,  the  lessors  to  have  pouter  to 
enter  and  view  the  itUerior  of  the  premises,  and  a 
power  of  re-eniry  on  non-pctyment  of  rent  viiGiin 
twenty-one  days  after  it  becomes  due,  and  for 
breach  of  covenant. 

In  the  valuation  list,  prepared  under  the  32  ^  S3 
Vict.  c.  67,  each  suite  of  rooms  was  treated  as  a 
separate  hereditament,  and  vtdued  as  sueh.  In 
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assessing  the  property  for  the  inhabited  house 
duty,  the  seven  bheke  were  treated  as  seven 
hahited  houses,  and  the  duty  was  assessed  upon 
the  defendants  as  occupiers  mereqf  under  rme  6 
48  Oeo.  3,  c.  55,  schedule  B,  in  the  ewn  of 
5481.  17s.,  that  sum  rqiresenting  the  aggrsgata 
amount  of  (he  values  in  the  voluofton  list  h^ore 
mentioned,  of  the  suites  of  rooms  (117  in  number^ 
comprised  in  the  seven  bUx^. 
Held  {affirming  the  judgment  ojTa  majority  of  (he 
Court  of  Ezehe^uer  oelmo).  First,  that  the  seven 
blocks  of  buildings  were  properly  assessed  to  ths 
inhabited  house  duty  as  seven  separate  inhabited 
houses,  in  the  occupation  of  the  cufendani  assoeia- 
tion  itself.   SSootwy,  that  the  value  upon  which 
this  assessment  was  made  was  properly  repre- 
sented  by  the  sum  of  the  values,  inserted  in  the 
palliation  list  for  the  time  being  in  force  under 
the  Valuation  Act  {Metropolis)  1869,  of  the  117 
separvie  tenements  compi-ised  in  tlie  seven  blocks. 
This  was  an  appeal  from  a  decision  of  the  Court 
of  Exchequer  upon  a  case  stated  for  their  opinion 
as  to  the  pxiper  mode  of  charging  on  the  defen- 
dant association  hooae  dat^  nnder  the  facts  stated 
in  this  case.  The  Oonrt  of  Exchequer  (Bramwelt 
uidCleasI^,  B.B.,  Kelly,  C.B.  dissenting)  n^Aeld 
the  assessment  made  oai  the  defendants,  and  from 
this  decision  they  now  appealed. 

The  case  in  the  court  below  will  be  found  fiUly 
reported,  33  L.  T.  Bep.,  N.S.  180. 

The  facts  are  snfficiently  set  out  in  the  head 
note  to  this  report,  and  in  the  judgments.  The 
material  sections  and  rules  of  Acta  of  Parliament 
referred  to  in  argument  are  set  out  t»  extenso  in 
the  judgment  {post)  of  Jessel,  H.B. 

Manisty,  Q.C.  and  Poland,  for  the  defendant 
association. — The  seven  buildings  are  not  properly 
assessed  as  seven  dwelling-houses  belonging  to 
the  association  as  occopiers.  They  should  oftTO 
been  assessed  as  117  separate  dweUing-honseB  in 
the  occQpation  (tf  the  tenanta.  These  Boitea  ol 
rooms  are  similar  to  chambers  in  one  of  the  bins 
of  Court,  which  by  rale  4  of  Sobednle  B  to  48 
Geo.  3,  c  55,  are  subject  to  duty  as  inhabited 
houses,  and  the  occupiers  charged.  [Jessel, 
— That  is  a  special  provision  inserted  in  the  Act 
for  the  protection  of  particalar  objects.  It  does 
not  do  away  with  the  other  general  provisions  of 
the  statute,  if  those  are  plain.]  For  the  purposes 
of  rating,  voting,  or  settlement,  actual  oocuintion 
constitutes  a  sep&rato  dwelling-house.  These 
suites  are  in  fact  separately  oucupied.  [Lord 
CoLBBiDOB,  CX— It  does  not  follow  that  they  are 
inhabited  houses  fbr  the  purpose  of  being  charged 
with  house  duty.]  Under  the  statute  42  Buz., 
c.  2,  which  is  the  foandatioa  of  local  taxation,  it 
has  been  a  universal  constmetion  that  an  oocnpier 
of  a  severed  ^tion  of  a  house  is  an  occupier  of  » 
"  honae"  within  the  meaning  of  the  statute.  Then, 
by  46  Geo.  3,  c  55,  the  L^slatnre  intended  to  put 
the  charge  upon  occupiers  in  respect  to  imperial 
in  the  same  way  as  had  been  done  in  respect  to 
local  texation.  The  Queen's  Bench  in  The 
Mviual  Tontiaie  Westminster  Chambers  Association 
{Limited)  v.  Bt.  Oeorge*8  Union  Assessment  Com- 
mittee (26  L.  T.  Eep.  N.  S.  696 ;  L.  Rep.  7  Q.  B.  90), 
have  held  that  these  very  sets  of  rooms  were 
"  houses"  for  the  purpose  of  being  rated  to  the 
poor.  It  is  submitted  that  they  are  also  "  houses" 
for  the  purposes  of  the  inhabited  house  duty. 
[Jessbl,  M.  k— Sect  4  and  rale€  of  48  Geo.  3, 
a65.  Pe«er  toa  "tei^^(^'i;^4>OI@a]^in 
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a  house."  How  does  a  tenement  in  a  house  differ 
from  these  suites  of  rooms  ?  I  do  not  see  any 
structural  difference  between  one  of  these  blocks 
and  an  ordinal^  dwelling-hoase.]  Bale  6  means 
that  the  oocnpier  of  rooms  let  out  separately  is 
not  rateable,  not  being  the  occupier  of  the  hoase, 
and  that  the  landlord  is  rateable.  That  being  so, 
role  14  becomes  necessary  to  apply  to  a  case  like 
the  present  These  are  "distinct  properties" 
wifchm  the  meaning  of  the  role;  aa  to  tlie  omstrao- 
tion  which  has  been  put  upon  tlie  word  *'  house," 
there  is  Bvant  r.  Finch,  (Cro.  Bep.  Gar.  473),  whwe 
it  was  held  that  chambers  in  the  TempleweretZomiu 
■umsionoZts  of  the  oconpier,  and  that  bnrglary 
could  be  committed  by  breaking  into  them.  In 
Beg.  T.  Inhabitant  of  Ueworth  (5  A.  &  E.  261), 
where  one  rented  and  ocenpied  tilie  middle  floor  of 
a  house,  it  was  held  that  the  premises  he  so  rented 
were  "a  separate  and  distinct  dwelling-faoase" 
within  the  6  Geo.  4,  c.  57,  for  the  parpo^es  of 
settlement,  and  in  HmrtMa  t.  SootK  (15  C.  B.  500), 
it  was  held  that  the  occapation  of  "  part  of  a 
hOQse"  might  confer  a  ri^t  to  vote  for  a  borough 
under  2  WilL  4,  c.  45,  s.  27,  if  there  was  indepen- 
dent occnpation  and  actual  sererance  from  the  rest 
of  the  house.  Secondly,  under  sect.  45  of  the  re- 
cent YalnatioD  (Metropolis)  Act,  the  Taluation  list 
made  under  l^t  Act  la  to  be  oomdnsiTe  eridenoe 
both  of  the  grosB  and  rateable  ralne  of  the  senral 
hereditaments  included  therein,  uid  cX  the  fact  that 
ererything  required  to  be  inserted  therein  has  been 
izuerted.  Then  tlu  76th  secern  says  that  where 
(amcmgst  other  things)  for  the  purposes  of  the  Acts 
relating  to  house  duty,  it  is  necessary  to  make  a 
separate  valuation  of  any  hereditament  by  reason  of 
its  not  having  been  separately  valued  in  any  valua- 
tion list,  then  the  value  of  such  hereditament  is  to 
be  ascertained  in  the  same  manner  as  if  the  Act  had 
not  passed.  In  the  valuation  Hst  for  the  poor  rate 
each  of  these  117  sets  of  rooms  has  been  valued  as 
a  separate  hereditament,  and  the  seven  blocks  of 
buildings  are  now  assessed  for  house  duty  at  the 
aggr^;ate  values  of  the  117  separate  heredita- 
raente.  There  has  been  no  valuation  of  each  block 
as  "  hoases,"  and  if  they  were  so  held  to  be,  each 
Uock  ahoold  be  valued  as  a  separate  hereditament 
apart  from  the  Valuation  (Metropolis)  Act.  It  is 
not  a  fur  valuation  as  it  stands.  The  decision  in 
the  Iftttoai  TonUne,  Sodety^  v.  St.  Qeorge'e 
Union  AtBesment  Oommittee  {vM  attp.)  is  simply 
that  the  owners  of  eaoh  flat  are  occupiers  to  l>e 
rated  as  such  for  the  poor  rate,  not  that  the 
aggregate  value  of  all  the  117  flats  is  to  be  taken 
to  be  the  value  for  all  purposes  of  the  blocks  as 
bouses. 

The  SolicitoT'Omeral  (with  him  Pinder),  for  the 
Crown,  was  not  called  upon. 

Jessxl,  M.B. — This  is  an  appeal  from  a  judgment 
of  a  majority  of  the  judges  in  the  Court  of 
Exchequer,  deciding  what  is  the  true  construction 
of  ihe  statute  48  Geo,  3,  c.  55,  as  to  the  mode  of 
ohar:^ing  dnty  upon  iidialnted  houses.  There  ia 
alao  mi^ved  the  oonstmotion  of  the  leoent  Valua- 
tion Act  for  the  metropalis.  Hie  contention  for 
the  i^tpeUants  ia  that  certain  flats  or  suites  of 
apartanents  ought  to  be  treated  as  separate 
houses,  and  valued  and  rated  as  such.  The  cir- 
cumstances are  peculiar.  There  are  seven  blocks 
oE  buildings,  divided  into  flats,  and  built  by  the 
^ipellants,  the  Westminister  Chambers  Assooia- 
tem.  They  differ,  no  doubt  slightly  in  constraction 
from  an  ordinary  dwelUng  house,  fbr  altJioDgh 


they  are  externally  exactly  the  same,  internally 
they  are  divided  in  this  way :  Each  set  apart- 
mentshas  one  door  opening  on  to  a  common  stair- 
case, and  each  suite  of  apartments  is,  as  it  were, 
self  oontuned  with  all  the  necessary  conveniences 
to  enable  persons  to  inhabit  it  as  a  place  of 
business,  but  with  these  ezoeptions.  and  with  the 
exception  of  its  size,  each  block  does  not  differ 
from  an  ordinary  London  building.  The  first 
point  is,  how  wtHild  yon,  in  ordinary  language, 
deaeribe  one  of  thaw  uooksP  Without  douH  or 
quffltion  you  would  call  it  a  house.  In  either  its 
legal  or  common  sense  there  ii  no  doubt  about  the 
meaning  of  the  word  "  house,"  and  it  has  not 
been  ccmtended  either  here  or  in  the  court  below 
that  either  in  its  legal  or  ordinary  sense  the  w<wd 
house  would  not  smBoiently  describe  one  of  these 
blocks.  Now  the  rule  is,  that  in  construing  a  legal 
instrument,  whether  it  is  an  Act  of  Parliament  or 
not,  it  is  the  dnty  of  the  court  to  ^ve  evbry  term 
used  in  the  instrument  its  ordinary  and  legal 
meaning,  unless  there  is  something  either  in  the 
contract,  or  in  the  nature  of  the  subject  matter  of 
the  instrument,  to  compel  the  court  to  alter  that 
meaning.  Therefore,  it  is  for  those  who  say  that 
a  term  nsed  in  a  iwrtioular  Aot  or  instrument 
ought  not  to  be  received  in  its  ordinary  or  Itttal 
acceptation  to  show  something  bringing  it  witBn 
(me  <ii  these  grounds  of  exception.  Now,  so  far 
from  finding  anything  in  t^e  Act  of  Farliunait 
we  ue  considering  to  alter  the  ordinary  and  legal 
meaning  of  the  word  "  house,"  I  find  a  ffreat  deal 
to  confirm  my  opinion  that  the  word  ia  there  used 
in  its  ordinary  sense.  It  was  argued  for  the 
appellants  that  in  conatrning  other  Acts  of  Pariia- 
ment,  and  other  legal  instruments,  the  courts,  with 
another  context,  and  with  a  different  subject 
matter,  bad  attached  a  different  meaning  to  the 
word  "house,"  and  had  held  that  a  separate 
occupation  of  a  portion  of  a  house,  perhaps  two- 
rooms,  might  constitute  a  "boose  within  the 
meaning  of  thode  other  Acts  of  Fdrliament  or 
instruments ;  but  it  appears  to  me  that,  unless  yon 
show  sometiung  in  tne  instrument  we  have  to 
oonstme  now  reuting  to  or  connected  with  those 
other  instruments,  you  cannot  oonstme  "  house  ** 
in  this  Act  by  refnenoe  to  the  construction  which 
has  been  put  on  the  word  in  other  Acts.  The 
argument  was  also  weak  ou  another  ground.  The 
authorities  referred  to  only  show  uiat  in  aofca» 
cases  a  portion  of  a  "house"  may  be  described 
as  a  house;  but  no  authority  was  produced, 
nor  does  any  exist  to  show  that  an  entire 
building  oonld  not  properly  be  described  as 
a  house,  although  ajportion  of  it  might  also  fulfil 
that  description.  The  two  propositions  are  not 
inconsiatent ;  a  part  of  a  house  is  constantly 
described  as  a  "  house."  In  this  Act  o(  Parliament 
we  find  not  only  a  dweUiug-house,  which  is  the 
main  thing,  but  we  find  a  "  coach-house,"  and 
a  "wash-house"  and  a  "wu^i^nse"  and  a 
"  cooDting-houBe,"  all  of  which  we,  and  have 
been  considered  by  Uie  framers  cl  this  Act  of 
Parliament,  not  separate  boildings,  but  portiona 
of  buildings,  and  to  be  treated  as  portions  of  a 
dwelling-house  for  the  purposes  of  this  Act. 
Therefore  yon  may  have  uie  word  "  house  "  pro- 
perly used,  first  of  all,  as  describing  the  whole  of 
a  dwelling-house ;  and,  secondly,  some  or  one  of 
its  parts ;  and  because  you  can  describe  part  of 
the  building  as  a  "  house,"  it  does  uct  foUow  that 
you  may  not  describe  joffps^  dl^Kji(Qd&%i^ 
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"boose**  also.  There  is  another  instanoe,  fami* 
liar  at  all  events  to  lawyers— each  Inn  of  Conrt  is 
oaUed,  aa  we  ^1  kiK>w,  a  "  faonse,"  yet  it  ioclndes 
4  great  many  sepamte  bnUdings  and  a  greafe 
many  aepante  hooHe.  Take,  again,  tbe  Oharter- 
hoose,  which  is  afeiS  oalled  Uie  CharteKfaoiue. 
■U^ongh  it  inclvdeB  maoy  separate  houses.  The 
main  fact,  Uierefore,  that  a  separate  portion,  of  a 
buflding  may  be  oaUed  a  "  hoase,"  does  not  show 
an^hing  for  or  against  the  aggregaite  or  entire 
bmkling  being  called  so  too,  A.  good  illustration 
of  that  IS  aSbrded  by  the  old  caee  cited  for  the 
appellants  {Evaai§  y.  Fineh,  ubi  mp.).  There  a 
man  was  indicted  for  having  broken  into  domum 
mttntionalan  SugotvU  JsteUey,  and  I  suppose  the 
cmeation  tras,  whether  Andiey's  chamberd  in  the 
Temple  were  correctly  deeoribed  ae  his  dwelling- 
hoase,  and  it  was  decided  that  the  deseriptitm  was 
oorrect.  Kobody  decided  and  nobody  saggeeted 
titat  the  jH^mises  might  not  have  ben  as  well 
deaqribed  aa  a  home  in  r  Cottrt  of  tiie  lunar 
Temple  It  mm  not  snggestod  that  the  total 
number  of  the  seta  of  ohamben  in  tihe  Inn  aught 
not  hare  been  deeoribed  aa  a  boose.  Thatwaauot 
the  point ;  tbe  only  point  was,  whether  tbe  one 
set  of  chamb«3  wes  snffidenyy  described,  and  it 
is  qnite  plaitt  thattheot^er  point  was  not  bought 
of  as  aivoaU^  beoansa  Aodley's  diambers  are 
talked  of  as  part  ctf  a  faonse.  They  say,  "  but  that 
diTere  persons  were  in  the  faaU  and  in  other  places 
of  the  honse."  Whether  thaA  meant  tbe  hall  of 
die  Inner  Temple,  or  the  hall  of  flie  building 
whioh  oomprised  the  set  of  ohombere,  is  unoertoui, 
bnt  they  had  described  the  chsonbsrs  as  the 
dwelling-honse  of  Andley,  and  the  only  point  was, 
whether  they  satisfied  that  description.  That 
brang  so,  it  does  not  a[^>ear  that  the  point  sng- 
gBBted  there  baa  anj  «mect  bearing  on  tiie  point 
we  bvre  to  decide.  The  two  Acts  of  Parliamott 
refierred  to  were,  first,  the  well-known  statute  of 
BUsabeth  rdating^  it  most  be  remembered,  to  the 
rating  of  occopiera  in  respect  of  tbe  rating,  not 
only  of  "  honsea,"  bnt  of  "  hooses  and  land,  the 
word  land  being  a  word  of  wide  meaning  in  Eng- 
lish law,  and  inolnding  not  only  any  house,  but 
any  bnilding  which  may  stand  on  the  land.  Tbe 
qneetioas  which  have  been  decided,  therefore, 
nnder  that  statute  have  been,  whether  or  not  there 
was  a  sepante  oocapation.  How  fiir  the  land 
being  In  joxtaposition  with  the  hoase  infinenced 
Hbe  ladges  in  their  decisions  upon  that  statute, 
and  bow  the  laot  of  mere  ocoupaQcy  being  the  test 
point  also  inflaenoed  them,  it  is  immaterial  to 
mqaire.  It  is  Mtongh  to  say  that  there  yon  had  a 
dinerent  sobjeot-matter  and  a  different  context. 
A  aimilar  obsemtion  applies  to  the  cases  cited  on 
the  eonstmotiott  of  tbe  Settlement  and  Voting 
Aote.  There  a  totally  different  set  of  words  were 
used,  words  relating  to  aerarance  and  oooapancy, 
and  these  words  again  leoeived  a  different  con- 
atrtiotion  in  reference  to  a  different  sobjeot-matter 
and  a  different  oontezt.  I  now  come  to  the  real 
point  we  have  to  dedde ;  what  is  tbe  meaning  of 
the  word  "  boase "  in  the  stAtnte  before  as,  and 
ia  there  any  reason  for  altering  the  general  mean- 
ing of  the  word  with  reapeot  to  this  Btatnto  and 
these  partioular  buildings  ?  It  may  be  that  there 
is.  It  might  be  found  that  the  Legislature  had 
desoribed  thene  partdoolar  bnildings  m  a  different 
way,  but  tbe  only  legislative  definition  we  can  find 
r^kting  to  one  o£  these  buildings  desoribos  it  as  a 
"honse."  Th^definitiDnia  not  wanted;  beoatuei, 


as  I  said  before,  you.  most  construe  the  wwd  in 
its  ordinary  and  legal  meanii^,  even  wi^ioat  the 
legislative  direotkm.  These  oaildinga  are  de- 
soribed in  the  Westminafeer  ImprorMnent  Airt, 
whicik  isoCooarseaBmnohaaAat  of  Barliamenfaaa 
ai^  other,  and  about  whiidi  there  is  tins  additional 
nauA  to  be  made^  Uiat  Hie  Aot  of  Ririiaiment 
being  one  promoted  b^  the  afmellants'  own  aaai^ 
ctation,  it  oontains  their  own  deecripUon  of  their 
own  property,  and  it  is  a  deacription  which,  there- 
fore, cannot  very  well  bo  refosed  by  tbe  anpeUanta. 
The  description  is  this :  It  is  enacted  "  that  wlnra 
any  house  built  on  land  of  the  oomraiasionera 
shall  be  occapied  or  intoided  to  be  occupied 
by  different  persona  in  distinct  sets  of  apart* 
ments,  the  commissioners,  tbeir  suoceaisors,  or 
assigns,  may,  if  they  shall  think  fit  so  to  do, 
demise  or  sell  any  set  (tf  i4)artmeatB  separate^ 
from  the  rest  of  tbe  sud  house."  Nothing  can, 
therefwe,  be  plainer  than  that,  aa  regards  these 
paridoolar  biuldingi>  tho  Logialatore  haa  deaoribad 
each  of  them  as  a  "  hooae.'  It  haa  described  the. 
s^MctrnMita  as  part  of  the  konae  whidi  may  be 
said  away  aeparatoly  frmn  the  rest  of  the  hona^ 
Mid  the  oomraisaioners  tfaemsdres  have  so  de- 
stnabed  tbe  property  in  qaesti<Hi,  showing  tbafe 
they  took  the  same  view  ae  to  the  meaning  of  the 
word  applied  to  these  boUdings  as  I  am  dispoaed 
to  do  on  die  general  principles  of  oonatmotKm. 
Next,  ia  there  anything  in  the  Aot  oE  Geo.  3  to  cnt 
down  the  meaning  of  these  words  P  It  seems  to 
me  to  be  all  tbe  other  way.  The  first  rule  says, 
that-  the  dnty  shall  **  be  oharged  annnally  on  tne 
occupier  or  occupiers  for  the  time  being  oE  every 
such  dwelUng-honse "  in  a  certain  way.  The 
second  is  "  eveiy  coaoh-hoase,  stable,  wash-hoose. 
laundry,  wood-house,  biUce-hoase,  d^y,  and  all 
other  offices,  &a,  bdonging  to  and  oooupied  with 
any  dwelling-hoase  tAoM,  in  charging  die  said 
dimea,  be  Taloed  together  with  sooh  dwelling 
honse^  Aa"  Then  several  houes  are  mantiaDad 
which  might  be  separate,  and  if  held  seperatoly 
and  oooapied  separately,  dien  might  be  separately 
Taloed,  bnt  they  are  ohaiged,  according  to  the 
legal  meaning  of  the  words,  "  bogethor  wiUi  tbB 
dwelling-bouse.'*  Then  there  is,  at  the  end  of 
r.  21,  a  restriction  showing-  that  the  frame ra  of 
the  Act  knew  tho  TnaMing  of  the  words :  "  Pro- 
vided no  more  than  one  acre  of  such  gardens  and 
pteasai'e-groands  shall  in  any  case  be  so  valued ; " 
a  "  house  "  in  law  including  any  land  whioh  ia  so 
fonnd.  Then  there  is  this,  "  all  shops  and  ware- 
houses which  are  attached  to  the  dwelling-house, 
or  have  any  commonioation  therewith,  shall,  ia 
charging  snch  dnties,  be  valned  together  with  the 
dwell  ling-house."  Certain  exoeptions  follow,  and 
the  next  rule  (4)  is  "  every  chamber  or  aparfcmenb 
Inany  of  the  Inns  of  Goort,"  Ac,  being  severally  in 
the  tmure  or  ocoapation  (^any  person  or  persoaa. 
shall  be  charged  thereto  as  an  entiro  house,  aad 
on  the  respective  occapiere  thereof."  I  do  nofc 
think  that  bears  very  strongly  either  way ;  if  it> 
has  any  bearing  at  all,  £  think  it  tends  to  show 
that  obambers,  being,  expresaly  exoepted,  would 
not  have  been  otherwise  so  charged.  But  t^e 
important  rale  in  this  case  ia  role  6  :  "  Where  any 
house  shall  be  let  in  different  stories,  tenementa. 
lodgings,  or  landings,  and  ahall  be  inhabited  by 
two  or  more  persons  or  families,  tbe  same  afaaU 
nevertheless  lie  subject  to,  and  shall  in  like 
manner  be  charged  to  the  -said  dsties,  as  if  swdi 
house  or  tenement  i.^^^j^t^1^(Q^(,p«n 
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or  fiunily  only,  and  ihe  landltad  or  owner  ahdl  be 
daenwd  the  oooapiar  of  Booh  dwelling-lioaae,  and 
shall  be  cAiarged  to  the  Mid  dntiM."  Than  there 
is  a  proviuon  that  in  case  fae  does  not  reaade 
-within  the  limits  of  the  coUeotor,  the  oooupier 
ah^  be  charged,  and  if  t^e  house  or  any  part  of 
it  is  aotoaUy  let  out  in  "diflnmb  stories,"  the 
tenants  are  to  dedoot  the  daty  from  their  rents. 
THom  it  is  contended  that  these  blocks  of  building 
are  not,  in  the  laognage'  of  the  Aet,  "  let  oot  in 
different  stories,  tenements,  lodgings,  or  land- 
ings ;  "  bat  I  think  that  no  words  in  the  English 
lanenage  coald  better  describe  the  case  of  these 
boildings.  They  are  actoally  let  oat  in  "  different 
atones.  They  are  let  out  in  "different  tene- 
ments," and  utey  are  certainly  let  out  to  "  two 
or  more  persons  or  families."  It  exactly  hears 
ooli  my  -view  that  each  bloc^  is  a  lai^  hoose  lot 
onfe  in  the  way  described  in  the  Act.  It  is  said  to 
be  a  hardship  so  to  conatrae  the  Act;  wUhoat 
expressing  an  opinion  upon  that — and  I  have 
no  right  to  do  so  —  it  is  what  die  Lt^^slatnze 
has  directed  to  be  done  in  the  case  pnt,  where 
the  hoQse  is  let  in  different  stories.  If  one 
story  only  is  let  out  of  a  number,  it  is  ex- 
pressly enacted  that  payment  is  to  be  made  for 
the  whole  hcmse,  even  although  flve'Sixths  of  it  is 
uninhabited.  Hothing  can  be  plainer  than  that 
t^ia  ia  so,  and  it  cannot  be  any  greater  hardship 
where  the  house  is  one  house  in  every  sense  of  the 
term,  and  ia  let  in  separate  tenements,  as  is  the 
case  here.  The  hardship,  if  any,  is  the  tame  in 
both  cases,  and  it  is  plain  that  the  Legislature  in- 
totded,  for  fiscal  reasons,  that  in  some  oases, 
although  five-sixths  of  the  hoose  might  he  nnin- 
hshited,  yet  the  -nhxAo  tax  shoold  be  paid.  That, 
I  think,  is  an  anawer  to  tlw  aaggestum  of  faaard< 
diip  made  in  argiiment.  It  is  neoassaiy  to  read 
tbe  next  role  (7)  for  another  reason.  The  rule  is. 
**Ko  dwelling-honse  or  other  such  premises  as 
aforesaid,  shall  be  estimated  or  rated  at  auy  less 
annual  valne  than  the  rent  or  Talue  at  which  the 
same  premises  stand  charged  in  the  last  rate  made 
on  or  before  the  time  of  making  the  assessment 
for  the  relief  of  the  poor  in  the  same  parish  or 
place.''  Then  the  14ibh  rule  says,  "Where  any 
dwetling-faottse  shall  be  divided  into  separate  tene- 
ments, being  distinct  properties,  every  such  tene- 
ment shall  be  subject  to  the  same  duties  as  if  the 
same  was  an  entire  house,  which  duty  shall  be 
paid  by  ihe  occupiers  thereof  respectively."  It 
was  argued  in  the  conrt  bdow  that  uiis  ruleapplied 
to  the  present  case,  although  it  wu  not  so  argued 
to-day,  and  I  mve  the  i^)peUaats  the  beoiefit  ol  a 
repetition  of  we  argument  for  whatever  it  may  be 
worth.  The  meanmg  of  rule  14  is,  I  think,  very 
plain  indeed.  It  says,  "  different  tenements  being 
distinct  properties,*  and  it  therefore  contemplates 
the  possibility  of  there  being  tenements  which  are 
not  distinct  properties.  Then  the  question  is,  Is 
one  of  these  blocks  a  dwelling-hooae  divided  into 
"different  tenements  being  cUstinot  properties?" 
because,  if  it  is,  it  should  be  otherwise  rated. 
What  is  the  meaning  of  "  distinct  properties  P" 
Here  again  yon  apply  the  ordinary  rule  of  con- 
struotion.  Distinct  pr<^>ertieB  are  the  properties 
of  different  owners,  but  in  the  case  before  us  it  is 
plain  that  there  are  not  different  owners.  There 
IS  only  one  landlord  for  evety  one  of  the  tenements, 
and  only  one  tenant  below  him  for  each  of  the 
tenements.  The  landlord  lete  directly  to  the 
tenant  below  him.   What  would  han  been  the 


case  if  a  tenement  had  been  add  I  offer  no  opinion 
apon,  nor  do  1  say  whiUi  would  have  happoied  if 
thore  had  been  a  demise  of  one  of  them,  baCMUiao 
then  the  intermediate  tenant  might  in  a  soue  be 
said  to  be  the  intermedute  owner.  This,  how- 
ever, is  not  the  case  here.  This  is  a  single  lettin^r. 
It  is  plainly  within  the  6th  rule,  because  it  is 
plainly  a  letting  in  "  different  tenements."  It  is 
not  within  the  14th  rule,  because  in  no  sense  can 
these  flats  or  suites  of  apartaients  he  said  to  be 
distinct  properties — there  being  but  one  landlord 
throughout.  There  is  another  soggestiCHi  as  to 
"  distmct  properties,"  which  I  cannot  quite  follow. 
It  has  been  suggested  that  the  word  "  property  " 
may  be  naed,  not  in  its  ordinary  sense  as  showing 
ownership,  butas  describing  the  atruotoral  obaracter 
of  the  buildings.  Idonot&inkthatcanhethe^e 
meaning  of  we  word,  but  if  it  were,  looking  at  the 
words  **  divided  "  and  *'  disdnot,"  I  ahvuldsay  that 
theeo  tenanents  were  not  within  ibe  14th  nils. 
First  of  all,  I  cannot  find  that  the  honses  were 
divided  internally  in  the  way  of  structnr^  division, 
nor  do  I  see  that  the  properties  are  distinct  in  the 
sense  of  any  physiou  sevemnoe  which  everyone 
could  see.  I  am  therefore  of  opinion,  taking  the 
Aot  of  Fttfliunent  and  these  rales  together,  and 
for  the  reasons  I  have  given,  that  uese  seven 
buildings  are  properly  described  and  chained  as 
houses  within  the  stat.  48  Qea  3,  c  55.  Then 
comes  the  second  question.  The  tenements  have 
been  rated  to  the  relief  of  the  poor  under  the 
Valuation  (Metropolis)  Act  as  separate  tenements. 
The  separate  value  is  set  upon  each,  so  that  there 
are  117  annual  values ;  and  now  comes  the  questi<m, 
how  are  you  to  estimate  the  value  for  the  pur- 
pose of  the  hoose  .taxP  That  nuist  depend  upon 
the  Yalnation  Act,  and  the  <^eot  ana  meanmg 
of  that  Aot  ia  plain ;  it  is  to  make  one  assasamwit 
for  local  taxation  as  tar  as  possible.  Therefore, 
that  being  the  object  aimed  at  by  the  Legislatore, 
you  are  not  to  go  out  of  your  my  to  defeat  that 
object.  The  words  of  sect.  45  are,  "The  valuation 
list  for  the  time  being  in  force  shall  he  deemed  to 
have  been  duly  made  in  aocordance  with  this  Aot, 
and  the  Acts  incorporated  therewith,  and  shall,  for 
ail  or  any  of  the  porpoaes  in  this  section  mentioned, 
be  conclusive  evidence  of  the  gross  value  and  of 
the  rateable  value  of  the  several  hereditaments  in- 
oluded  therein,  and  of  the  fact  that  all  heredita- 
ments required  to  be  inserted  therein  have  been  so 
inserted.  So  that  if  the  valuation  stood  upon  that 
section  alooe  it  would  be  conclusive.  The  valua- 
tion list  is  CO  be  eoooloaiTe  for  the  pn^Mseof  the 
house,  not  only  of  the  value,  bat  of  tlte  fhot  that 
every  tlung  required  to  he  inserted  therein  has  been 
iiuerted  therein.  Then  the  76th  seotion  s^ya, 
"  Where»  for  the  purposes  of  the  Acts  relating  to  the 
duty  on  inhabited  houses,  &o.,  itisnecessaiy  tomake 
a  separate  valoation  of  any  hereditament  reason 
of  its  not  being  separately  valued  in  any  valuation 
list,  the  value  of  such  hereditament  shall  be  ascer- 
tained in  the  same  manner  as  if  this  Aot  had  not 
passed."  It  is  said  that  under  those  words,  inas- 
much as  yon  have  to  value  the  house,  and  the 
house  itself  as  such  is  not  valued,  though  eaoh 
tenement  comprising  the  house  is  valued,  that  it 
is  necessary  to  make  a  separate  valuation  of  the 
hoose  as  one  hereditament  which  is  not  separately 
valued  in  the  valuation  list.  Of  oourse,  one 
answer  to  that  would  be  that  the  wwda  "separately 
valoed"  mean  that  when  yon  oamot  otherwise 
MoeitHn  its  sepaiate  ^{^o^^^fCf^ 
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the  -raliiation  lift,  hj  adding  up  the  value  of  all  the 
tenements.  That  seems  to  have  been  the  view 
■adopted  hj  Hr.  Jnstioe  Blackburn,  that  it  is  for 
thia  pnrpose  to  be  Beparately  Talned.  becaase,  with- 
out going  beyond  tne  list,  yon  can  ascertain  the 
total  separate  ralnation  of  the  hereditament.  That 
is  one  answer,  but  there  is  uiother  pointed  out  by 
the  Lord  Chief  Jnetice,  which  to  my  mind  ia  quite 
<K>ncluBive.  Bnle  7  of  the  48  Geo.  3  c  55  is  that 
*'No  dweUing-hoose  or  other  such  premises  as 
aforesaid  "  shall  be  Talned  at  less  than  the  poor- 
rate  value.  TSoyr  the  poor-rate  value  of  this  house 
is  the  total  value  of  all  the  tenements,  and  that 
has  been  decided  by  the  Qneen's  Bench.  The 
meaning  of  the  7th  rule,  thm,  is  that  whaterer 
Talue  yon  put  on  the  honse  for  the  purpose  of  this 
Act,  it  shall  not  be  less  than  the  pow-nate  valae ; 
and  it  ia  admitted  by  the  appellants  ibat  titB  poor- 
rate  value  is  not  too  little.  *  They  complain,  on 
the  oontrary,  that  it  is  too  mnoh.  It  is  not,  there- 
fore, necessary  to  make  the  separate  valnation  for 
the  purpose  of  the  house  duty,  becanse,  having 
the  poor-rate  value  ascertuned,  that  mnst  be 
sufficient  to  enable  you  to  assess  the  honse  tax, 
which  ia  all  that  yoa  are  re(]^nired  to  do.  I  un  of 
<^inion,  therefore,  on  both  pomts,  that  the  decision 
of  the  majority  of  the  jodges  in  the  court  below 
was  right,  and  must  be  affinned. 

Lord  CoLEBiDOB,  C.J. — This  case  has  been  so 
inlly  discussed  by  the  Master  of  the  Bolls  that  I 
hare  little  to  add  to  his  judgment.  I  will  simply  say 
that  thepointia  anbstanttaiUy  whether  ahonae  being 
let  in  different  flats,  stories,  or  suites,  the  6tix  mle 
Schedale  B,  of  48  Geo.  %  c  &5,  does  or  does  not 
apply  to  the  subjeot-matter  of  the  rating.  The 

?ue8tion  appears  to  me  to  be  conclusively  answered 
y  referanoe  to  sect.  69  of  the  Act  by  which  the 
appellant  society  were  created,  and  nnder  which 
tbey  hold  their  premisee,  becanse  that  section 
onaolea  them  to  do  certain  things  with  a  "  honse  " 
erected  on  their  land,  and  occupied  or  intended  to 
be  occupied,  in  different  sets  of  apartmente  by 
different  persons.  The  appellants,  therefore,  have 
an  Act  of  Parliament  under  whit^  they  erect  what 
the  Act  itself  calls  a  honse  occupied  by  different 
persons  in  distinct  sets  of  apartments.  That  Act 
was  passed  in  1853,  and  the  question  is,  are  we  to 
oonstrae  the  words  there  in  any  different  sense 
from  those  used  in  1808  (Geo.  3,  c.  55),  "honse  let 
in  different  stories,  tenemraits,  lodgings,  or  land- 
ingaP"  The  words,  though  oertaioly  not  quite 
identica],  are  as  nearly  soaswordsaan  wdlbe,  and 
Ithink  thatwheietheoonBtmotionof  tbeappetlants' 
Act  is  plainly  tiak  in  referring  to  honsee  occupied 
by  difierent  persons  in  distinct  seta  of  apartments, 
the  very  subject  matter  of  the  rating  is  meant,  we 
caanot  torture  words  in  the  Act  of  1808,  and  moke 
them  mean  something  entirely  different  from  what 
they  mean  in  the  Act  of  185;^  which  is  the  Act 
under  which  these  blocks  of  buildings  were  erected. 
The  Master  of  the  Bolls  has  clearly  pnt  what  soems 
to  me  the  right  answer  to  the  second  point,  and  I 
have  nothing  to  add  upon  it.  I  will  jnst  sf^,  how* 
ever,  that  tne  case  quoted  from  Croke's  Beports 
^vhi  aup.)  does  not  appear  to  me  to  hav;  any  bear- 
ing one  way  or  the  otner  on  the  present  case.  It 
only  decides  that  the  offence  of  bui'glary  can  be 
committed  in  duunbers  in  the  Temu%  and  I  do 
not  see  how  in  any  way  it  deddas  what  ia  a 
"  dwelling  hoose  "  toe  the  purposes  of  this  oaae. 

Pollock,  B.— OirinR  every  effect  to  the  af>pel- 
lanta*  argniount,  I  cannot  come  to  any  other  con- 
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cluaion  than  that  th.e  decuaion  of  the  court  below 
was  right  and  mnst  be  affirmed.  I  was  impressed 
with  Mr.  Manisty's  argument  that  where  were  is 
a  series  of  statutes  in  pari  materid,  it  is  eztaremely 
desirable  to  give  them  the  same  oonstmotion  as  far 
as  possible,  but  in  thisaivument  Ithink  two  pointo 
have  hem  overlooked.  In  the  first  place  I  am  not 
certain  that  the  statutes  are  tn  pari  materid  in 
the  sense  that  the  L^^lature  may  not  have 
intended  to  make  the  inddeaoe  of  taxation  fall 
differenUy  with  regard  to  one  imperial  tax  than 
witJi  regard  to  another.  Bat  I  think  it  is 
erroneous,  when  a  series  of  Acts  of  Parliament 
have  been  passed,  to  necessarily  apply  the  same 
conatmotion  <d  laiwiwe  to  both  uu  earlier  and 
the  later  Ants.  Ibefieve  the  trae  rule  of  ooD' 
stming  Acts  of  !^Iiament  to  be  that  which  tlie 
Jii^steT  of  the  Bolls  has  stated  to-day,  and  which 
was  first  liud  down  by  Mr.  Jnstice  Burton,  in 
Ireland,  and  has  repeatedly  been  spoken  of  with 
commendation.  Therefore,  in  dealing  with  the  first 
Act  of  Geo.  3,  and  taking  into  acconnt  the  knowledge 
the  Legislature  tiien  possessed,  I  find  the  word 
"  house  "  first  used  in  the  enacting  part  of  sect  1, 
where  the  words  are,  "  and  npon  inlukbited  houses 
as  set  forth  in  the  schedule  to  this  Act."  Now,  no 
one  at  that  time  oonld  have  had  any  doubt  what 
an  "inhabited  house"  meant  generally.  Than, 
taking  role  6,  upon  which  this  case  almost  entirely 
turns,  the  words  are,  "  Where  any  house  shall  be 
let  in  different  stories,  tenements,  lodgings,  or 
landings,  and  shall  be  inhatnted  by  one  or  more 
peracma  or  fjamilies."  These  seem  to  me  to  be  the 

firoper  and  fit  words  in  which  to  describe  a  house 
et  as  this  aaa  is  let^  and  the  same  language  ia 
imported  into  the  appeUants'  own  Act.    I  hmm 
nothing  to  add  upon  the,  seoond  point   Bole  7 
appears  to  me  to  ezaotly  meet  the  present  oaae. 
Judgment  for  Ute  rupondmif  JudgmaU  bdoto 
affirmed. 

Solicitor  for  the  appellants,  BurchelL 
Solicitor  for  the  respondent,  The  StAieUcr  to 
ili^  Indatid  Eeoenw. 


HIGH  COURT  OF  JUSTICE. 

CHAKCBBT  DIVISION. 
(Before  the  Uasieb  or  the  Bolls). 
Thursday,  JtfanA  2. 
HiBscH  V,  Jonas,  (a) 
Trade  mark — Iniarim  iuQimction. 
TKq  pZainf^,  a  c^ar  mer^umt  in  London,  adopied 
a  label  vnih  a  wmo^  and  the  leorda  "  Gloria  dm 
IngkUerra,**  vfhieh  he  regietered  at  StaUoners' 
HaU.   This  labtl  viae  sanf  to  a  manvfaeturer  of 
cigar§  in  SavannaJi,  vfKo  ewppUed  the  plaint^, 
with  in8truotion$  to        th»  tame  to  eaxh  box  of 
cigara  eaneigned  to  the  plaintif.   The  label,  vtith 
the  addition  tjf  the  manwfaeturer'e  nanie  and 
addre$8,  were  aeeordingh/  placed  on  all  boxes  of 
cigar»  tupplied  to  the  plattdiff. 
In  an  action  agavntt  the  London  agent  of  the 
manufacturer  for  adUng  eigare  under  the  eame 
laid,  a  motion  for  an  interim  ir^vnciion  woe 
made: 

There  being  no  evidenee  of  a  tontraet  binding  t\m 
iHontf/oetarer  not  to  ewjpplg  eigart  under  Hkim 
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lahA  to  anyone  eUe  but  the  ploMUifff  cm  mierim 

This  was  a  motum  fbr  an  mterim  injnnotum  to 
restaun  an  aU^fed  infringemenb  of  a  trade  mark, 
nnder  tiie  ibOowmg  dnnunataiioea : 

The  plaintifE  was  a  cigar  merchant  in  London, 
who  for  some  time  prior  to  the  year  1869  pnr- 
chaaed  hia  oiffara  from  a  manufacturer  in  Ba> 
Tannah»  nwnea  Joeeph  Genir. 

In  1869  the  plaintifE  adopted  a  label  having  a 
drawing  of  Britannia,  and  the  words  "  Gloria  de 
InelatOTra,"  which  he  registered  at  Stationers' 
Hall,  and  he  Bent  it  to  Genir  with  instractions  to 
affix  it  to  aU  the  boxes  of  cigars  with  which  Genir 
ahonld  sapply  him. 

From  Jnly  1869  Genir  placed  this  label  with 
the  addition  of  some  words  in  Spanish  to  the 
effect  that  the  cigars  were  the  cigara  of  Jos^^ 
Genir,  mannfeotnrer  of  cigars,  of  Havaanah,  on 
all  the  boxea  of  cigars  snpi^ied  hj  him  to  fhe 
plaintiff 

It  appeared  from  the  pbuntiff*s  evidence  that 
cigars  of  the  brand  "  Gloria  de  Inglatena "  had, 
until  Bh<n^7  before  the  oommencement  of  this 
aotitHi,  been  mamAotnred  by  Genir  for  the  plain- 
tiff exolouvely,  and  that  on  one  occasion  Genir 
vrrote  to  the  plaintiff  saying  that  some  one  else 
bad  asked  him  to  sappier  cigars  with  this  brand 
at  an  advanced  price,  which  he  had  refhsed  to  do 
on  the  ground  of  the  brand  being  "  engaged." 
There  was  no  evidence  of  an;^  contract  binding 
Genir  to  sell  cigars  to  the  plamttfF,  or  not  to  sell 
cifl^rs  of  this  brand  to  any  other  person. 

The  defendants  were  the  London  agents  of 
Genir,  and  this  action  was  broaght  npon  the 
^aintiff  discovering  that  they  were  selling  "  Gloria 
oe  Inglaterra"  oigara  nnder  the  label  whiok  he 
alleged  he  had  tlw  exolnaiva  right  to  use. 

OkiUy,  Q.O.  and  WOkmaon,  for  the  plaintiff. 

Sdward  Culler,  for  the  defimdant,  was  not  called 
upon. 

JxsBZL,  M.B. — This  is  not  a  case  in  which  I 
shall  interfere  by  interlocnton-  injunction.  It  is 
a  case  of  great  singalarity.  li  is  the  first  case  of 
the  kind  in  whiohaseriooa  attempt  has  been  made 
to  obtain  an  injnnoUon  at  this  stage  of  the  cause 
in  my  court.  The  case  is  this :  A  merchant  in 
London,  of  the  name  of  Hirsch,  sells  cigars,  like 
any  other  merchuit.  He  has  a  correspondent 
named  Genir  in  Havannah,  who  is  a  mannfactnrer 
of  cigars,  and  ISx.  Hirsch  is  in  the  habit  of  baying 
cigars  of  him.  That  is  the  only  connection  be- 
tween them.  In  the  year  1869  Mr.  Hirsch  em- 
ployed an  artist  to  make  a  drawing  of  a  lady  with 
a  trident  and  a  lum  and  so  finth,  and  topnt  on 
the  drawing  "Gloria  de  In^latora."  He  then 
wrote  to  hia  coirespondoit  m  Havannah,  asking 
him  to  adopt  the  design  as  a  label  for  the  dgars  to 
be  conns^ed  to  Kr.  Hirsch  in  fatnre,  and  also 
telling  him  th^  he  bad  secured  it  in  some 
mysterious  manner  in  England,  so  that  no  one 
olse  coold  nse  it.  He  had,  in  foot,  r^stered  it  at 
Stationers'  Hall.  Thereupon  the  manufacturer  in 
Havannah  pats  this  picture  both  inside  and  oat- 
aide  the  boxee  of  his  citnrs,  having  in  addition 
"  Gloria  de  logUvterra  of  Genir  of  Havannah  "  on 
the  top  and  tke  side  of  eaoh  box.  AU  the  public 
can  see  is  that  the  dgars  are  the  dgars  of  Genir, 
of  Havannah.  That  is  the  only  representation  on 
the  box,  as  it  appears  to  me.  Mr.  Hirsch  says 
that  Hr.  Genir  wrote  a  letter  to  him  to  say  thiat 
some  one  else  had  aiked  him  to  anpply  cigars  with 


this  label,  and  he  had  declined  to  do  so.  Bat 
there  ia  no  oontiaot  that  Genir  will  not  anmily 
dgarsonder  this  label  to  ai^  one  else.  If  ttere 
be  anoh  a  ctu^raot  it  mnst  be  alluded  and  pwed. 
I  cannot  Snd,  on  the  part  of  the  pl^tiff,  any  evi- 
dence oi  any  contract  with  Gemr  to  supply  the 
dgars  in  qneetion  to  the  plaintiff.  As  lander- 
stand  the  case,  the  plaintiff  simply  bays  <WU8  of 
Genir  when  Genir  onooses  to  sell  them.  "Diere  Is 
no  contract  to  secure  the  sapply  of  snoh  cigars  to 
the  plaintiff  if  Genir  shonld  choose  not  to  sapply 
them.  I  find  nothing  to  show  that  the  plaintiff 
will  be  iitjared  by  what  the  defendants  are  alleged 
to  be  doing.  The  plaintiff  does  not  tell  ns  he  uaa 
got  any  stock  of  these  cigars  on  band.  If  I  do 
not  restrain  the  defendants  I  do  not  see  how  it 
will  iiyare  the  plaintiff.  The  defence  is ;  "  It  is 
my  teade  mark.  No  doubt  it  was  so^gested  by 
the  plaintiff,  but  I  have  idways  nsed  it  as  mine. 
I  am  the  agent  of  Genir."  The  dgars  complained 
of  are  genuine  ctgara  oi  the  <iaaBt7  in  qoeation. 
The  public  will  not  be  deceived,  nor  will  the 
plaintiff  be  injured.  On  what  princi^e  am  I  to 
restrain  the  d^Qdant8,at  this  stage  of  the  action, 
&om  selling  them  ?  I  am  utterly  at  a  loss  to  find 
out.  As  for  the  question  of  trade  mark,  the  trade 
mark  of  manufactured  goods  ought  to  mean,  I 
suppose,  that  the  goods  are  manufactured  by  the 
person  whose  trade  mark  it  pnrports  to  be.  The 
manufacturer  in  this  case  is  Genir.  I  can  under- 
stand a  man  saying  "  I  am  not  the  manufacturer 
of  certain  goods  but  the  selector.  My  reputation 
for  cleverness  and  selection  is  so  great  that  goods 
marked  with  a  mark  to  show  that  they  have  been 
selected  and  approved  by  me  will  fistoh  a  higher 
price  in  the  market."  If  Hr.  Hirsch  had  pub  on 
his  boxes  "  Glwia  de  Inglatorra,  Havannah  cigars 
aeleoted  by  Hr.  Hirsch,  he  might  have  a  oaae  to 
preveirii  other  people  from  imitating  that.  It 
would  show  that  the  cigars  were  ^proved  by  him. 
If  he  got  a  great  reputation  in  that  way  I  can 
understand  he  would  have  a  right  of  prateotim 
for  the  mark  that  indicated  to  the  pnbbo  that  the 
cigars  were  selected  and  approved  by  him.  But 
that  is  not  Hr.  Hirsch 's  case.  There  is  nothing 
on  the  boxes  to  show  anything  aboat  Hirsch  at 
alL  All  he  says  is  that  the  trade  knew  the  label 
as  denoting  cigars  sold  by  him,  which  I  dare  say 
it  does.  It  appears  to  me  that  at  present  he  has 
no  case  whatever,  and  there  is  no  use  my  granting 
an  interim  injunction.  I  do  not  know  whether  he 
may  make  out  a  contract  hereafter.  In  reusing 
the  motion  I  make  the  costs  costo  in  the  cause. 

SoUdtors :  Jllin  and  Greeiurp ;  Lundey  and 
ZtmtZey. 


Tbwnday,  April  6. 
Bs  Thn  Ixtebvational  Patent  Fvlf  ass  Pafeb 

COXPAVT  (LiHITBI).)  (a) 

Wvnding-v^  of  company  by  court  in  England — 
Motion  to  reatrain  proceedings  in  Ireland— Ooih' 
panieeAa  1862  $.97. 
The  court  in  England,  which  haa  made  an  order 
for  winding-  up  a  company,  has  jurisdiction,  under 
the  87th  seeHon  o/ihe  Oompanies  Act,1862,  to  rs- 
strain  a  creditor  in  Irelandfrotn  continuing  pro- 
ceedings in  the  Irish  courts  against  the  company. 
Thi  International  Patent  Palp  and  IPafee  Com- 
pany was  registered  under  the  Oompaniea  Aot 
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1862,  httving  its  registerod  <^oe  in  London,  bat 
its  bosinesB  was  oarried  on  paartiy  in  Ireland.  In 
3)ec  1875.«n  order  was  made  by  the  Master  of  the 
BoUs  for  winding- np  the  oompaa;^.  A-  motion  was 
now  made  on  behalf  of  the  official  Uqaidator  for 
an  injunction  restraining  a  perscm  named  Gtvman, 
who  was  resident  in  Ir^nd,  from  otnUiiBning  cer- 
tain proceedings  in  the  Irish  omirtB.  It  appeared 
that  in  may  1875  Gannazi  cammenced  a  suit  in  the 
Conrt  of  Chancery  in  Irelaada^ainst  the  company 
for  specific  performance  of  an  alleged  agreement 
for  a  lease ;  and  -also  that,  having  a  registered 
judgment  against  the  company,  he  had  acquired  a 
oha^e  on  the  oompapy's  propwty.in  Ireland,  and 
in  Nov.  1875  be  obtwned  an  order  for  sale  in  the 
Lauded  £states  Court. 

Dovey,  Q.C.  ami  JCetAoZdfior  the  official  liquidator, 
asked  for  an  order  restraining  Goixtuui  from  far- 
ther prosecnting  the  specific  perfoimaaca  suit  and 
fmn,  eeUing  the  company's  property. 

B.  B.  Mogan,  for  Gorman,  who  appeared  nnder 
protest,  cMitended  that  this  court  had  no  jurisdic- 
tion to  restrain  the  proceedings  in  Irelaud. 

JsasBL,  M.B. — This  qufstion  is  one  of  consider- 
able importance,  and  the  only  wander  is  that  it  has 
never  been  raised  before.  IHrst  of  all  it  is  necessaiy 
to  ocmsider  the  frame  of  the  Act,  and  ask  what  was 
the  Act  meant  to  do  P  As  I  read  the  Act,  it  was 
an  Act  passed  for  establishing  companies  in  the 
United  Kingdom,  not  in  one  particular  part  of  the 
Uaited  Kingdom,  bat  "to  carry  on  business  in  the 
United  Kingdom  or  any  part  thereof."  The  frame 
of  the  Act  shows  distinctly  that  it  relates  to  the 
whfde  of  the  TJmted  Kingdom,  and  is  not  limited  to 
eiOtt  England,  Scotland,  or  Ireland.  The  4di 
section  says  that  no  company  shall  carry  on 
bnamees  except  on  onnplying  with  certain  oon- 
diticms.  Then  the  6th  section  applies  to  regis- 
tration. By  the  8th  section,  which  estidiliBbes 
limited  liability  companies,  the  memOTandum  of 
association  is  to  contain  among  other  things  "  (1) 
The  name  of  the  proposed  company,  with  the 
addition  of  the  word  *  limited '  as  the  last  word  in 
each  name.  (2)  The  part  of  the  United  Kingdom, 
whether  England,  Scotland,  or  Ireland,  in  whicdi 
the  register^  office  of  the  oompany  is  proposed  to 
be  sitoate."  That  ia,  perfect  registration  must  be 
Dsade  only  where  the  office  is,  whudi  may  be  in  any 
part  of  t^e  United  Kingdom,  but  one  part  must 
be  ejected,  for  reasons  which  are  obvioas  upon  a 
fostfaereoosidecation  of  the  Act,  but  the  comfMny 
earry  on  its  business  anywhere  in  the  United 
Kinpiom.  The  same  wrarda  may  be  found  in  tbe 
9th  section.  The  11th  section  says  "  The  memo- 
randum of  Bssoraation  shall  bear  the  same  stamp 
as  if  it  were  a  deed,  and  shall  be  signed  by  each 
subscriber  in  the  presence  of,  and  be  attested  by, 
one  witness  at  the  least,  and  that  attestation  shall 
be  a  sufficient  attestatitm  in  Scotland  as  well  as  in 
England  and  Ireland.  Tfaeref(ne,  np  to  that  point, 
we  see  clearly  that  the  companies  may  carry  on 
business  in  any  part  of  tbe  United  Kingdom,  bat 
th^  must  be  registered  in  one  part  having  a  regis- 
tered office.  When  we  torn  to  the  sections  relat- 
ing to  the  winding-up  of  companies,  we  shall  see 
the  reason  of  that.  The  81st  section  says  that  the 
expression  "  the  court "  used  in  that  part  of  the 
Act  relating  to  the  winding-np  of  companies  shall 
mean,  "  In  the  case  of  a  company  registered  in 
England,  that  is  not  en^[ed  in  working  any  such 
mine  as  sfotwaid,— theB^  Coort  of  Chancery." 
And  in  the  case  of  a  company  registered  in  Ire> 


land,  it  means  the  Coort  of  Ohanoeiy  in  Lieland. 

Thus  it  is  shown  that  the  reason  for  the  registra- 
tion is  to  ascertain  the  court  which  is  to  have  the- 
power  of  winding-up  the  company.    That  makes- 
tbe  whole  consistent.   A  company  may  carry  on 
business  in  any  part  of  the  United  Ki^igdom,  but 
a  place  must  be  fixed  upon  for  its  registered  office, 
in  order  to  fix  the  coort  which  can  wind  it  np. 
Now,  what  ia  the  object  of  winding-ap  P    It  is  to 
*distribnte  tbe  assets  of  the  company  ratoably 
amongst  its  creditors,  -and  enforce  coBtributions 
against  its  shareholders  or  contributoriea,  and 
make  them  pay  what  they  are  liable  to  pay  witii  a 
view  of  liquidating  thoa&irs  of  the  oompany.  That 
ia  the  object  of  the  Act.  How  isthatobjecteneoted^ 
By  sto]:^ing  all  actions  or  suite  brought  against 
tlu  oompany  when  it  omnes  to  be  wcnnd-ap,  so 
as  to  ctnap^  the  oreditors  to  share  rateably  in  tlie- 
assets.   It  would  be  a  very  strange  result,  there- 
fore, if  the  Legislature,  whilst  contemplatiiig' 
companies  formed  to  carry  on  businera  in  any 
part  of  the  United  Kingdom,  or  in  the  whole  of 
the  United  Kingdom,  should  allow  creditors  to  go- 
on with  their  actions  in  one  part  of  the  United 
Kingd<m)  and  not  in  another  part,  it  being  entirely 
against  the  spirit  and  meaning  of  the  Act.  There- 
fore a  priori  we  sbonld  expect  that  in  whatever 
part  ot  tbe  United  Kingdom  the  court  which 
wound  up  the  company  was  situate,  that  oourt 
would  have  juriBdiction  throughout  the  United 
Kingdom  over  creditors  and  contribntories  to 
effect  tbe  liauidation.   That  is  what  we  should 
expect  to  fioa  when  we  look  at  the  pnrvierw  of 
the  Act.  That  bung  so,  let  ns  look  at  the  worda 
cf  the  Act    The  85Lh  section  says  this :  Tba 
coort  may  at  any  time  after  the  presentati<m  of  a 
petiticai  for  winding  np  a  company  under  thia  Act, 
and  before  making  an  order  for  winding  up  tbe 
company,  upon  the  application  of  the  oompany  or 
of  any  creditor  or  contributory  of  the  company, 
restrain  farther  proceedings  in  any  action,  suit,  or 
proceeding  against  tbe  company,  upon  such  terms 
as  the  court  thinks  fit."   The  87th  section  pro- 
vides that  afber  the  winding  np  order  has  been 
made,  no  action,  suit,  or  proceeding,  shall  go  on 
without  the  leave  of  the  court.    It  has  been 
decided  that  tbe  mode  of  appljring  that  provision 
is  by  applying  to  the  court  iiavuig  the  control  of 
the  wiading  up  to  stay  the  action  either  by  in- 
junotiou,  or  whatever  the  form  may  be  which  is 
adopted  in  that  pnt  of  the  United  Kingdom 
where  tiie  coort  ia  Bitnated  whioh  has  jnrisdietion. 
The  residt,  therefore,  is  tiiat  at  any  time  affcer 
the  preaentataon  (rf  a  petitioD,  «ttier  before  the 
winding  up,  or  when  theOTder  is  made*  no  creditor 
is  idlowed  to  proseoite  his  action  against  the 
company  withont  the  leave  of  tiie  coort.  The- 
words  are  general,  "  action,  suit,  or  other  prooeed- 
ing."    Why  should  I  limit  UiemP    Those  who 
say  that  I  am  to  impose  a  limit  upon  those  general 
words  most  show  a  reason  for  my  so  dcnng.  I 
cannot  find  any  reason  for  limiting  than  eroept 
this— that  the  conrt  bos  no  power  to  enforce 
its  order.   I  agree  that  if  a  ci^itor  in  Turkey, 
Russia,  or  any  other  purely  foreign  oountry,  were 
to  bring  an  action,  although  it  would  be  desirable 
in  the  interests  of  the  persons  ooncemed  in  the 
Utigation  to  make  that  creditor  come  in  with  the 
rest,  yet  the  court  cannot  restndn  the  action  trom. 
want  of  power — not  fnun  want  of  will  or  want  of 
pKmsions  in  the  Act  of  FM^iamont^  but  aimply 
that  the  Act  of  Bar^unsnt  ^a^n&HK^n^4i^coiirt 
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jmudioiioii  over  Tnric^,  Btueia,  or  any  other 
pnie^  tomaga  conntry.  That  ia  the  only  reason. 
But  it  hAB  been  deoided  in  several  oases  that  these 
voardi  an  gmeral,  and  it  has  also  been  deoided 
that  the  oonrt  not  only  can,  but  oaght  to,  grant  an 
injonoticm  to  restrain  a  creditor  within  the  juris* 
dwtitui  firom  proceeding  with  an  action  oat  of  the 
jnriadietioQ.  The  only  authority  to  be  found  in  the 
Act  are  the  sections  to  which  I  have  referred.  It 
-shows  therefore  that  the  words  "  action,  snit,  or 
prooeeding,"  must  be  read  generally,  otherwise 
there  womd  be  no  means  of  restraining  an  aotion 
commenced  abroad.  The  words  also  show  that 
the  power  oaght  to  be  exeroised  over  actaons 
cocnmaDced  abroad  when  the  ooort  has  joria- 
■cUctifm  to  enforce  it,  that  in,  jarisdiotion  orer 
creditors.  This  oreditor  is  in  Iredand^  and  I  oould 
not  enforce  it  gainst  him  without  the  special 
antfaority  of  tho  Act.  The  122nd  section  gives 
that  speraal  authority.  The  123rd  section  gets  rid 
of  the  difficulty  of  enfonung  the  order  <rf  this 
oonrt  in  the  case  of  a  creditor  not  within  the  jaris- 
diotion of  this  coart  brinnng  an  action  as  in  this 
case,  by  giving  a  process  oy  which  this  coart  can 
enforce  its  order  in  Ireland,  that  is,  that  the 
person  getting  the  order  can  record  it  in  an  Irish 
court,  and  then  enforce  it  in  Ireland.  It  appears 
-to  me,  therefore,  following  the  principle  of  the 
decisions  which  ceil  cpon  the  court  to  restiain  a 
creditor  within  the  English  jurisdiction  from. 
laringins  an  action  abroad,  whether  in  Ireland,  or 
in  any  nmign  ooontiy,  tluit  I  ooght  to  reatnun  a 
omUtor  in  Ireland,  when  I  can  do  so,  ftom  pro* 
bleeding  with  his  action  in  Ireland.  Therefore  I 
hold  that  I  have  not  only  the  right  to  eocernse  the 
joriadiotion,  bat  hairing  rranrd  to  the  meaning  of 
the  Act  of  Fftrliament,  thabl  am  bound  to  axeroiae 
it  in  a  proper  way. 

Solioitora:  Webster  and  Qraham,  TtUhtmUt 
Curling,  and  Pym. 


Wednegday,  April  26. 

iNORTH  BbITISH  and  MeECANTILE  IlfflUBANCE 
GOSfFANl    V.    LOKDON,  LiVZBFOOL,   ASS  OlOBB 

Instjbance  CoHFANy.(a) 

Double  inmranet — Wharfingert*  poliaes —  M&r- 
ehantt^  poludea  by  way  of  indemnily — Loss  by 
fire — LihMUty  of  vnaurere. 

A  firm  of  toharfiiigers,  wito  toere  liabU  to  their 
cueiomert  for  the  safe  keeping  from  fire  of  the 
grain  warehouaed  with  tJiem,  insured  tha  grain 
and  seed  in  their  granaries  with  several  Insurance 
Oomipaniet,  for  151,0001.,  the  insurances  being 
expressed  to  be  Reeled  on  grain  and  seed,  "  tJte 
aeeured^s  own,  in  trust,  or  on  eommdssion  for 
v/kidk  theu  are  responsibU"  Messrs.  R.  and 
Oo.t  merchantSf  having  grain  of  ihe  value  of 
abotU  4&,0O0L  warehoiuM  m  these  granaries, 
effected  insurances  amounting  U>  60,0001.  on  thew 
grain,  by  way  of  indemnifying  (hemsdves  in  case 
of  the  insolvency  of  the  wharfingers  in  the  event 
of  a  fire.  All  the  polices  contained  the  usual 
eonduUms  of  average,  and  also  a  condition  as 
foUoujs  z'^Ifai  the  time  of  any  loss  or  datnage  by 
fire  happening  to  avAf  property  herehy  inmrea, 
there  be  other  subsisitng  ijiswance  or  tnsur- 
ances,  whether  effected  by  the  inswred  or  by  any 
other  person,  covering  the  same  property,  this 
company  shall  not  he  litUile  to  pay  or  eontrihitte 

(a)  BiffOrtacI  by  CI.  W.  Kno,  Btq.,  BartMoMt-Law. 


more  than  He  raieahU  proportion  of  such  lose  or 

damage."  A  fire  oeetirred  in  the  granaries,  and 
the  total  loss  of  grain  was  about  115,0002. 

In  a  suit  insHiuteA  for  the  purpose  of  aeeertaining- 
iha  amounts  payable  by  tM  several  Ineuranoe 
Companies  in  respect  of  the  loss, 

Seld,  that  the  grantors  of  the  merchants'  poUeies 
were  not  liable  to  eorUrxbute  towards  tJte  pmjmeni 
of  the  loss,  but  that  ths  whole  loss  was  to  be 
made  good  by  the  grantors  of  the  wharfinger^ 
policies. 

This  suit  was  instituted  for  the  pnrpose  of  ascer- 
taining the  amounts  payable  by  several  Insurance 
Companies  in  respect  of  a  loss  arising  from  a  fire 
at  the  King  and  Queen  GranarieB,  Botheriiithe, 
on  the  14th  Dec.  1871.  The  owners  of  the 
granwies  were  M^ssars.  Baniett  and  Co.,  Wbs)^ 
finj^r^  who  had  eflboted  insoranees  upon  the 
gnun  in  these  granaries  with  tho  plaintiff  com- 
pany and  the  defendant  companies,  except  the 
iloyal,  to  tho  amount  of  151,000{.  The  pohcies  so 
granted  (called  for  the  sake  of  distinction  the- 
wharfingers*  policies)  were  expressed  to  be  eflboted 
upon  grain  and  seed,  "  the  assured's  own,  in  trust, 
or  on  commission  for  which  they  are  reaponsU>le."' 
At  the  time  of  the  fire,  these  policies  were  in  foroe, 
afad  ths  value  of  the  grain  destroyed  amounted  to 
127,4591.,  of  which,  grain  of  the  value  of  about 
42,0001.  belonged  to  Messrs.  Bodocanaohi,  who 
had  warehoused  the  same  with  Messrs.  Bamett* 
and  Co.  Messrs.  Bodocanaohi,  in  order  to  Becore- 
themselves  in  the  event  of  Messrs.  Bamett  and  Co. 
making  default  in  indemifying  them  against  Ion 
by  fire,  effected  inmrances  with  the  plaintiff  com- 
pany and  the  Boyal  Insurance  Company  to  the 
amount  of  60,0001.  upon  their  grain  in  Meesrs. 
Bamett  and  Co.'s  granary,  and  also  in  St.  Saviour'a 
granary.  These  poliraes  were  distio^ished  as 
the  Merchants'  policies.  All  the  polictos  effected 
both  by  the  wharfingers  and  the  merchants  oon- 
taiued  the  usual  conditions  of  average  and  also 
the  following  condition :  "  9.  If  at  the  time  of  any  ' 
loss  or  damage  by  fire  happening  to  any  property 
hereby  insured,  there  be  any  other  subsisting 
insumnoe  or  inanranoes,  whether  effected  by  the 
itsared  or  by  any  other  person,  covering  the  same 
property,  this  company  shair  not  be  liable  to  pay 
or  contribute  more  than  its  rateable  propor^n  ch 
saoh  loss  or  dama^" 

The  total  loss  annng  from  ibo  fire,  after  dednot4 
ing  the  net  salvage,  was  about  115,0001.,  and  the 
questitm  to  be  detenninad  in  the  suit  was  whether 
the  grantors  of  the  wharfingers'  policies  were 
liable  therennder  to  make  good  the  whole  loss,  or 
whether,  having  regard  to  the  conditions  of  the 
policies,  the  grantors  of  the  merchants'  poUoiea 
were  bound  to  ooutribote  rateably  with  the  in- 
surers granting  the  wharfii^ws'  policies. 

The  grain  was  warohonsedwibh  Messrs.  Bamett 
npon  tne  condition,  amongst  others,  that  they 
should  be  responsible  to  the  respective  owners  for 
the  safe  keeping  of  the  grain  gainst  fire,  whether 
caused  by  tne  negligence  of  Messrs.  Bamett  or 
not,  and  the  rate  charged  for  warehousing  the 
grain  was  calculated  on  that  basis. 

H.  Matthews,  Q.C.,  Davey,  Q.C.,  and  SoU  for 
the  plaintiff  company. — The  wharfingers'  policies 
being  more  spooitto  than  the  merchants*  pdioies, 
the  conditions  of  average  do  not  apply.  Meesrs. 
Bamett  ara  primarily  liable  to  make  good  the 
loss  (JfiMon  y.  SaiTuowry,  3  Doug.  61),  and  that 
liability  is  available  oithor  for  ^4!^f'tr%'^^f^ 
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oanuhit  or  for  their  iusurerB  if  they  paid 
the  loss,  and  the  grantora  of  the  merchaDts* 
policies  are  not  nltimately  liable  for  anything; 
Commercial  Union  Aeattranee  Company  t.  Litter 
(L.  Bep.  9  Ch.  483).  The  word  "  property  "  in  the 
9th  condition  does  kiot  mean  the  chattels  or 
jTOods,  hat  the  interest  of  the  person  insuring. 
The  9th  condition  is  a  oontrivanoe  by  which  the 
insurance  offices  seek  to  avoid  the  raect  of  the 
ordinary  mle  of  law  in  a  case  either  of  doable 
inaurauco  or  of  over  insoranoe,  as,  by  the  law  of 
Shigland,  if  the  owner  of  property  is  insnrsd  in 
Beveral  insoranoe  c^osb,  he  may  claim  the  whole 
of  Ma  loss  against  any  one  at  his  insnrera,  and 
leave  that  insarer  to  get  contribntion  from  the 
other  insorers. 

Benjamin,  Q.C.,  Bagshtme,  Q.C.,  and  Bevir  for 
the  Boyal  Insurance  Company. 

Soviligate,  Q.C..  Fry,  Q.G..  Cohen,  Q.C.,  and 
Kekewieh  for  the  other  defendant  companies. — ■ 
There  being  two  insurances  upon  the  same  pro- 
perty and  two  insuranoes  of  the  same  property, 
the  insurers  should  contribute  rateably  In  propor- 
tion to  the  amount  of  their  policies.  The  word 
"  property  "  in  the  9th  condition  means  the  goods 
described  in  the  policy.  Even  if  the  9th  condition 
does  not  apply,  there  being  two  independent 
omtraotB  of  inaemnity  wit^  Messrs.  Bodocuiaohi 
hj  Messrs.  Banietfe  and  tiie  grantors  of  the  mer- 
chants' {Mhtiaes,  each  <rf  thone  has  a  right  oE 
oontribation  ^pkinst  the  other  bo  as  between  them 
to  make  up  the  entire  loss,  and  whatever  Messrs. 
Bamett  pay,  the  grantors  of  the  wharfingers* 

Silioies  repay  him;  and  being  subrogated  to. 
essrs.  Barnetts'  place,  they  are  entitled  to  stand 
in  their  shoes,  and  have  the  same  right  against  the 
grantors  of  the  merchants'  policies. 

JxssEL,  M.B.  —  I  most  say  I  am  very  glad  to 
hear  from  the  counsel  for  the  defendants  that  they 
do  not  allege  that  if  I  should  be  of  opinion  that 
Messrs,  Barnett  are  liable  for  anything,  I  am  to 
construe  the  words  in  these  policies  so  as  to  throw 
the  liability  upon  them  in  exoneration  of  the  in- 
fluracoe  companies.  I  should  have  been  vei^ 
loath  to  decide  the  case  upcm  this  ground ;  bat  it 
IB  quite  obvioiiB  to  any  one  acquainted  with  the 
nature  of  the  indenmity  soaght  by  Messrs.  Barnett 
from  the  insurance  companies,  that  nothiug  of  Uie 
land  eonld  have  been  in  the  contemplation  of  the 
pvrtieB.  As  I  nndCTstand  the  matter,  and  as  it 
appears  to  me  plainly  proved  by  the  evidence,  a 
wharfinger  by  the  custom,  I  suppose,  of  the  City 
of  London,  but  at  all  events,  by  the  castom  of 
the  trade,  is  in  exactly  the  mme  position  as  a 
common  carrier — that  is,  he  is  liable,  in  the  absence 
of  express  stipulation,  for  the  safe  custody  of  the 
goods  entrusted  to  his  care;  and  if  those  goods 
are  destroyed  by  fire  he  is  liable  in  U.w  for  breach 
of  daty,  in  not  so  oarefally  attending  to  the  goods 
that  no  fire  could  destroy  them.  lb  is  qo  answer 
on  his  part  to  say,  *'  I  was  not  guilty  of  negli- 
genoe^"  oeoause  it  is  negligence^nob  to  have  pre- 
vented accident,  and  for  this  purpose  it  is  not 
neoenaiT  to  ahow  that  he  was  guilty  <rf  actual 
n^^igenoe  or  aotnal  defiuilt ;  he  is  liable  for  not 
intiperlT  taking  oare  the  goods.  That  being 
BOk  a  wharfinger  makes  a  ohai^  to  lua  castomer 
of  a  snm  snmcient  to  remunerate  him,  not  only 
for  his  expenses,  but  for  the  risks  attending  his 
trade,  and  of  coarse  a  fmr  mai|[in  of  profit. 
Whether  that  is  charged  nndw  the  name  of  wharf- 
age or  ligfateng^  rent,  or  oonsolidated  rate,  is 


wholly  immaterial  for  this  purpose ;  it  is  a  charge 
he  makes  to  his  customer  for  undertaking  those 
daties  and  liabilities,  amongst  others.   That  was 
the  position  of  Messrs.  Barnett  and  Co.  in  the 
case  in  question.   There  was  a  large  quantity  oC 
gprain  stored  in  their  warehouse,  for  which  uiey 
were  liable  to  Uieu:  cnstomers  as  warehoase 
keepers  or  wharfingers,  and  they  had  also  property 
of  their  own  in  their  warehooses.   Some  of  the 
oaston^rs  of  Messrs.  Barnett,  rightly  or  wrongly, 
thonght  it  wtae  and  pradent  to  provide  fbr  the 
posnbili^  td  Mesars.  BMrnett  and  Co.  not  bans 
aUe  to  meet  tiw  large  demand  of  loss  wfaicb  woald 
be  incurred  in  case  of  a  fire  happening  in  iheir 
premises.    In  the  one  caae  the  less  would  have 
been,  and  as  it  tamed  oat  to  be,  to  a  single  mer- 
chant 42,0001. ;  and  two  of  these  merchants  them- 
selyes  insured  their  own  grain  with  two  insuranoe 
companies,  the  North  British  and  the  Eoyal. 
They  therefore  had  the  peouniu*y  liability  of  the 
wharfinger  or  warehoase  keeper,  bat  they  also 
had  a  snbsequ«it  contract  of  indemnity  entered 
into  by  these  two  insaranoe  companies,  in  case 
they  snould  sustun  loss  by  reason  of  fire.  Now 
Messrs.  Barnett  and  Co.,  wishing  to  indemnify 
themselves  against  the  consequences  of  loss 
fire,  effected  insuranoeB  with  the  Liverpool,  Lon- 
don, and  Globe,  and  other  imnruioe  compuiies, 
which  have  been  called  the  wharfingers'  polimes. 
to  distnngoish  th^  from  tike  cnstomers'  poUeiea, 
which  uve  been  called  the  merohants*  policies. 
It  is  admitted  that  the  object      these  poIicioB 
was  to  indemnifv  Messrs.  Barnett  ^gainst  any 
loss  occasioned  by  fire,  not  only  in  respect  w 
their  own  goods,  bat  in  respect  of  their  customera* 
eoods.   A  fire  having  occurred,  and  a  very  large 
loss  of  over  100,000I.ltaTing  been  occasioned  by  t£e 
fire,  the  question  I  have  to  decide  is,  whether  the 
insarance  companies,  who  are  liable  op  the  mer- 
chants' policies,  are  liable  to  contribute  any- 
thing to  the  amount  of  that  loss,  that  amount 
being  less  than  the  amount  iosared  by  the 
wharfingers'  policies  alone;  so  that  if  there  had 
been  no  merchants'  polioies,  ic  is  quite  plain  that 
the  wharfingerB*  pohciea  would  have  Men  mum 
than  sufficnent  to  cover  the  loss.   In  other  wofds, 
the  insuranoe  companies  who  have  granted  the 
wharfingers'  polioies  allege  that  by  reasoa  of  the 
act  of  the  merchants  in  insnring  gratnitonsly,  as 
far  as  the  wharfingers  are  concerned,  the  gram  in 
question,  their  liwilities  have  been  dimimshed  to 
an  amoont  proportionate  to  theamoant  insured  by 
the  merchants  policies.   Now,  the  first  point  to 
be  considered  is,  what  was  the  true  pmition  inlaw 
of  the  companies  granting  the  merchants*  policieB, 
as  regards  the  merchants  and  as  regvds  the 
wharfingers  P   It  appears  to  me  that  the  wharf- 
ingers, not  being  any  parties  to  the  contract  of 
indemnity  entered  into  by  the  merchants  with  the 
insaraoce  companies,  could  not  derive  any  benefit 
from  that  oontiact  as  between  them  add  the  mer- 
chants, and  if  a  fire  had  occurred,  as  it  did  oocor, 
and  the  merchants  had  sued  Uie  wharfingers,  title 
wharfiogers  most  have  paid  under  their  admitted 
liability  the  whole  amount  lost  by  fire.  Bnt  the 
merchants  mi^  have  taken  mother  oonrs^  &ef 
might  at  their  own  will  and  pleaBaTe  have  pm> 
ferred  to  sue  on  the  contract  for  indemnity*  nut 
is,  on  the  merchants'  poliues.  It  cannot  be  aa^MI» 
if  they  had  taken  that  coarse,  that  the  insurance 
companies  who  had  granted  the  merdianta'  poK- 
des  most  have  paid  the  amoD^tx^^^^^^noea 
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effected  by  these  polidea,  notwithstanding  that  the 
merchants  had  a  ramedj  against  the  wharfingers. 
But  if  the  merchants  had  caken  the  first  coarse,  it 
is  alleged  by  the  defendants  and  denied  by  the 
plaintiffs^  that  the  wharfingers  would  have  had  a 
right  of  contribation  against  the  insurance  com- 
panies who  had  granted  the  merchants'  policies. 
On  the  other  hand,  it  is  alleged  by  the  plaintifEa 
that  not  only  would  there  have  been  no  snch  right 
of  contribntion,  bat  in  case  the  merchants  bad 
adopted  another  oourse,  and  had  elected  to  sae  the 
grantors  of  the  merohants'  policies  in  the  first  in- 
stance, ttrase  grantors  would  bare  bad  a  right  to  sae 
the  wharfingras  in  the  names  of  the  mordiants  and 
to  recoTer  the  amount  agunst  those  persona.  It 
appeam  to  me,  both  on  principle  and  anUiority, 
that  the  contention  of  the  plaintiffs  is  thetmo  one. 
The  contract  with  the  grantors  of  the  merchants* 
policies  is  undoubtedly  a  contract  of  indemnity, 
and  indemnity  only.  It  is  to  indemnify  the  mer- 
chants against  loss  by  fire.  They  had  a  riebt  to 
sue  ihe  wharfingers  for  breach  of  duty.  Whether 
it  is  a  breach  of  dnty  or  of  custom  wnioh  is  local 
law,  whether  it  is  a  breach  of  duty  imposed  by  the 
general  law,  or  whether  it  is  a  breach  of  dnty  im- 
posed by  the  contract  in  not  carefully  keeping  the 
goods,  tfae  insurance  companies  wonfd  have  had  a 
rigjht  to  say  to  the  merchants,  the  wharfingers 
bong  solvent,  **  Yon  lose  nothings  and  oar  con- 
knot  u  simply  a  contract  of  indemnity,  and,  there- 
for^ if  y  on  bare  chosen  to  sue  ns  and  nuke  us 
pay,  which  is  your  caprice  "—and  it  wonld  have 
been  mere  caprice  if  the  wharfingers  are  solvent " 
—we  are  entitled  to  stand  in  your  plaoe  as  against 
the  wharfingers,  and  to  be  pub  in  the  same  posi- 
tion as  if  you  had  pursued  your  proper  remedy 
and  had  made  those  primarily  liable  toy  on  pay  the 
amount  of  the  loss."  If  that  is  so,  there  is  nothing 
farther  to  argue,  because  it  is  agreed  that  if 
Messrs.  Bamett  were  liable,  no  claim  would  be  set 
np  by  the  insuran. «  companies,  whatever  view  I 
should  take  of  the  wording  of  the  policies.  But 
there  was  a  very  important  question  raised  as  to 
he  wording  of  the  policies,  and  whether  my  opi- 
nion be  or  be  not  worth  anything,  I  think  it  riglit 
to  give  it  f<a>  the  guidance  of  persons  who  may  be 
interested  in  these  matters  on  intare  occasions.  I 
must  say  that,  in  my  opinion,  the  policies  are  not 
well  worded.  In  saying  this,  I  do  not  impnte  any 
blam^  to  the  framers  of  them.  Ko  one  knows 
better  than  a  lawyer  that  the  defects  in  the  fram- 
ing of  1^1  instruments  are  rare^  discovered, 
ntoept  after  the  event  has  happened  which  occa- 
sions the  discussion  upon  whicb  comments  are 
made.  It  is  quite  impossible,  as  a  rule,  to  antici- 
pate eve^  event  of  life,  or  to  provide  for  it,  how- 
ever skilful  or  however  careful  ttie  firamer  of  the 
instmment  may  be,  and,  therefore,  in  saying  this, 
I  impnte  no  blame  whatever  to  the  framers  of 
these  policies  or  of  the  elaborate  conditions  on  the 
back  of  them.  But  I  cannot  conceive  that  the 
eroit  which  has  happened  was  the  event,  or  one 
rfthe  events,  contemplated  by  the  framers  of  the 
instroment,  and,  therefore,  the  court  is  in  this  posi- 
tion, which  is  a  position  in  which  a  court  of  con- 
stmetion  is  very  often  placed,  it  has  to  decide  on 
the  meaning  and  applicability  ^  the  language  to  a 
state  of  things  not  contemplated  by  the  original 
fnmera  of  it ;  and  under  those  circumstances,  of 
oonrse,  it  is  not  nnlikely  to  be  discovered  that  the 
words  do  not  oraotly  fit.  In  that  state  of  things, 
1  think  it  is  the  dnty  of  the  court  to  adopt  that  1 


which  is  a  reasonable  construction,  as  contrasted 
with  that  which,  if  net  an  absord,  wonld  be  a 
very  hnlikely  construction.   "Now  this  is  a  policy 
effected  by  persons  who  it  was  known  at  the  time 
were  wharfineers.   The  policy  in  its  terms  not 
only  covers  the  insurer's  own  property,  but  pro- 
perty held  in  trust  or  on  commission,  for  whicb 
ttey  were  held  responsible.   It  was,  therefor^ 
intended  to  apply  to  property  not  their  own,  but 
proper^  entrusted  to  them  for  safe  custody  only ; 
and  that  mnst  be  brane  in  mind  in  construing 
the  terms  of  the  conditions.  The  framers  <rf  the 
conditions  had  probably  not  thought  of  ^at  at  alL 
These  words  I  see  are  inserted  in  writing ;  the 
conditions  are  in  print,  and  I  should  imwne, 
althoujsh  I  am  guessing,  that  the  framers  of  the 
conditions  bad      view  merely  and  simply  a  case 
of  a  person  insuring  goods  whioh  were  his  own 
absolute  propertv.   As  to  that  case,  no  question 
would  arise.   Tne  case  of  a  person  having  a 
limited  interest  in  property  does  not  seem  to  have 
presented  itself  at  all  to  the  framers  of  the  condt< 
tions,  and  I  think  if  it  had,  it  wonld  have  been 
separately  and  differently  provided  for.   But,  this 
being  the  case,  I  mast  say  it  appears  to  me  im- 
possible to  read  the  conditions  in  eveiy  respect  in 
the  same  way  as  retards  the  same  words.  Uhat  is 
a  conclusion  to  be  avoided  if  possible,  bat  I  think 
in  this  case  it  is  not  .possible.  It  is  plain,  for 
instance,  thattliewordnponwbidilamnowi^mat 
to  comment,  the  word  "  property,'*  ought  not  to 
have  in  all  the  condition  claases  of  the  mstmment 
the  same  meaning.   Take  the  first  condition  Ot  the 
conditions  of  average :  "  It  is  hereby  dedu^d  and 
agreed,  that  whenever  a  sum  insnrad  is  declared 
to  be  subject  to  the  conditions  of  average,  if  the 
property  so  covered  ahall  at  the  breaking  out  of 
any  fire  be  collectively  of  greater  value  tnan  the 
sum  insured  thereon,  then  this  company  shall  pay 
or  make  good  such  a  proportion  only  of  the  loss  or 
dam^e  us  the  sum  so  insutod  shall  bear  to  the 
whole  value  of  the  said  property  at  the  time  when 
such  fire  shall  first  happen."   Now,  if  I  r^  the 
word  "  property  "  to  mean  the  goods  themselves, 
an  extraordinarv  resub  will  follow.   SuppcHO  the 
person  insured  has  a  limited  interest— say  tiiat  he 
18  a  person  who  has  a  commission  of  five  par  cent. 
— and  goods  on  oommiasitm  are  mentionea  in  the 
policy,  BO  that  he  wonld  insure  for  one-twentieth 
part   of  the   value   of  the   property  in  all; 
that  is,  if  the  property  were  worwi  20,000t  he 
would  insure  for  lOOOZ.,  being  the  whole  value  of 
his  interest,  seeing  the  total  loss  wonld  be  20,0001., 
they  would  only  pay  the  lOOOZ.  in  proportion  to 
the  20,0001.,  or  oue-twentietli  part  of  it.   In  other 
words  ho  would  get  501.,  althoueh  his  interest  was 
insured  for  lOOOr  and  was  worth  lOOOZ.  Of  course 
no  sach  case  would  be  contemplated.   The  man 
had  insured  all  the  interest  he  bad  in  the  pro- 
perly ;  and  if  I  read  that  literally  and  read  the 
word  "  property  "  as  meaning  the  goods  only  and 
nob  the  interest  of  the  insurer,  or  in  some  cases 
the  liabilities  of  the  insurer,  (for  there  is  another 
case  contemplated  in  the  pohciv,  that  of  goods  for 
which  the  insurer  is  responsible,  uid  in  wldoh  he 
has  no  interest)  that  is  the  extent  of  the  liability 
he  is  insured  against,  surely  the  ■ward  "  properly 
must  mean  the  interest  in  t^e  property  wmch  is 
insured  whether  it  is  a  limibed  interest  in  the 
nature  of  a  commission  or  in  the  nature  of  a  life 
intwest.  To  take  the  case  I  put  in  ^t^^t^i^nw^ 
Uie  argament,  sappose  a  mdigiinttled^MuBv^r^ 
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-of  vbiob  he  was  tenant  for  life«  the  value  of  irhiah 
as  a  hfe  interest  was  worth  one-third  of  the  pro- 
perty, Uie  property  being  wmth  say  S,OOOZ.  ana  he 
insorod  it  for  lOOCu.,  no  one  would  dream  that  this 
oUanae  wae  intended  to  apply  bo  aa  to  deprive  him 
of  two>thirds  of  bis  insurance,  in  case  the  property 
was  destroyed  by  fire.  Obviously,  when  a  limitod 
interest,  and  a  liability  beins  insured  against 
without  irterest,  are  mentioned,  ooth  of  which  cases 

-  are  in  the  policy,  I  most  consider  the  word  "  pro* 
perty  "  ^ere  to  mean  an  interest  in  the  property. 
Bat  that  is  clearly  what  tb^  want  to  ^;uard 
against.  Th^  want  to  make  the  insured  msure 
for  the  fall  amountof  bis  interest,  and  the  meaning 
of  that  clause  is  this,  that  if  he  insures  for  half  the 
amount  be  shall  not  get  paid  the  whole  amount  of 
■the  insurance,  but  only  half.   Therefore,  in  so 

'Construing  it*  I  am  carrying  out  what  was  the 
real  intention  of  the  parties  in  reading  it  as 
meaning  the  interest  of  the  insured  in  the.pro- 

Serty.  The  next  clauses  for  the  present  purpose 
o  not  make  auy  difference.  But  when  we  come 
to  the  clauses  on  the  back,  I  must  aa.j  tbsA  it  is 
equally  impossible  to  read  the  word  "  property  " 
in  the  way  I  bare  read  it  in  the  conditions  of  aver- 
age. The  first  is  :  "  Any  material  misdescription 
of  any  of  the  property  proposed  to  be  hereby 
insured,  or  of  any  building  or  place  in  which  pro- 
perty to  be  so  insured  is  contained,"  &a,  renders 
the  policy  void.  Of  conrse  then  the  word  "  pro- 
perty" ia  evidently  a  material  snbatance,  and 
must  mean  the  goods  themselves  as  distinguished 
from  any  interest  in  them.  Then  the  second  is 
"IE  after  the  risk  has  been  undertaken  by  the 
compmy,  anything  wherebv  the  risk  is  increased 
he  done  to  the  property  hereby  insured,  or  to, 
upon,  or  in,  any  bailding  hoeby  insured,  any 
building  or  place  in  wmch  the  property  h^by 
insured  is  contained,"  Ac.  There  again  it  is  qaite 
l^n  the  word  "propertr"  must  mean  the  dukttds 
■or  goods  themmlveB.  Ilhe  third  is  "This  polk^ 
does  not  cover  property  held  in  trust  or  on  com- 
mission nnless  espreaslv  dcaoribed  as  snob  " — 
there  again  it  shows  that  it  may  apply,  as  it 
does  in  tnese  poUcies,  to  projperty  not  the  insurers' 
own — "nor  ctitna,  glass,  lookmg  glass,  jewels, 
clocks,  watches,  trmkets,  medals,  curiosities, 
manuscript,  government  stamps,  prints,  paintings, 
dmwinga,  sculpture,  musical,  mathematical  or 
philoaopbical  instruments,  patterns,  models,  and 
moulds,  nnless  specially  mentioned  in  the  policy, 
nor  deeds,  bonds,  bills  of  ezdiange,  promissory 
notes,  money,  securities  for  moneja  or  books  of 
account,  nor  gunpowder;  nor,  loss  or  damage  by 
fire  to  property  occasioned  by  or  happening 
through  its  own  spontaneous  fermentation  or 
-heating,  or  by  or  through  iuTasion  '* — there  agwn 
the  word  "property"  must  mean  material  sub- 
stance. The  fourth  ia  "  This  policy  ceases  to  he  in 
force  as  to  any  property  hereby  insmred  wl^ch 
shall  puiss  from  the  insured  to  any  other  person, 
otherwisf!  than  by  will  or  operation  of  law,  unless 
notice  thereof  be  given  to  the  company,  and  the 
subsistence  of  the  insurance  in  favour  of  such 
other  person  be  declared  by  a  memorandum 
endorsed  hereon  by  or  on  behalf  of  the  company." 
Now  here  it  appears  to  me  that  the  word  "pro- 
perty "  must  mean  interest  in  the  property.  W  bat 
IS  to  pass  from  the  insured  to  any  other  person 
■does  not  mean  the  material  substance  but  the  legal 
right.  It  may  be  a  limited  interest,  he  may  have 
had  a  limited  interest  only  originally,  and  it  would 


pass  by  this  clBiise  beoanse  he  has  ceased  to  hwa 
any  interest.  It  is  impcwaihle,  as  it  seems  to 
to  read  the  word  "  property "  there^  as  meaning 
the  actual  chattel  or  material  substance,  it  must 
mean  the  legal  right  or  tiUe,  transferring  what  we 
call  property  in  the  chattel.   That  is  the  legal 
notion  ca  ownership,  and  there  I  think  the  word 
"property"  must  be  so  dealt  with.   Then  the 
fifth  IB  ambiguous,  "  On  the  happening  of  any  Loss 
or  damage  b^  fire  to  any  of  the  property  hereby 
insured,  the  msured  is  forthwith  to  give  notice  in 
writing  thereof  to  the  company,  and  within  fifteen 
days  at  latest  to  deliver  to  the  company  as  parti- 
ouuu-  an  account  cs  may  be  reasonably  practicaUo 
of  the  several  articles  or  matters  damaged  or 
destroyed  by  fire,  with  the  estimated  value  m  each 
of  them  respectively*  having  regard  to  their  aerond 
values  at  the  time  of  the  fire;  and  in  support 
thweof  to  give  all  and  sooh  Tonohws,  proofs,  and 
explanationa  as  may   he  reasonably  required, 
together  with,  if  required,  a  statutory  declaration 
of  the  tmUiof  theaoconnt;  and  in  d^ult  Uiemof, 
no  claim  in  support  of  such  loss  or  damage  shall 
be  payable  until  such  notice,  account,  proofs,  and 
explaoationB,  respectively,  are  ^venand  produced, 
and  such  statutory  declaration,  if  required,  ia 
made."   Thra%  it  does  not  appear  exactly  what  the 
word  "property  "  means,  hut  I  have  no  doubt  it 
means  a  material  substance  because  it  is  "  Iobb  or 
dama^  by  fire."   The  sixth  and  seventh  are  not 
material,  except  that  the  seventhand  also  the  eighth 
show  that  "  property "  is  used  in  the  sense  of  a 
material  substance.   Then  the  ninth  is  this,  "  If 
at  the  time  of  any  loss  or  damage  by  fire,  happening 
to  any  property  hereby  insured  there  beany  other 
subsisting  insurance  or  insurances,  whether  effected 
hy  the  insured  or  by  any  other  persc&i  oowing 
the  same  property,  ma  company  shall  not  be  liaUo 
to  pay  or  oonbibnte  mom  than  its  rateable  pro* 
portion  of  sndh  loss  or  damage."  Now  whafa  ia 
the  meaning  of  the  words  "  covering  the  aaine 
property  P"    X  have  no  doubt,  folwwing  the 
reasoning  which  I  have  adopted  jn  the  other 
clauses,  that  it  cannot  mean  the  actual  chattel. 
You  would  have  the  most  absurd  consequenoea  if 
you  read  the  words  "same  property"  in  tiiat  sense. 
If  a  tenant  for  life  insured  his  interest  only,  and 
the  reversioner  did  not  insure,  he  would  get  the 
whole  amount ;  but  if  the  reversioner  also  insured 
bis  intorest,  as  be  would  insure  in  a  sense 
same  chattels,  although  be  did  it  under  the  descrip- 
tion of  his  reversion,  the  tenant  for  life  would  get 
only  a  proportionate  part  oE  the  amount  inanied. 
But  it  comd  not  possihly  be  meant  in  Utat  sena^ 
than  being  two  separate  poUdas  of  two  aopanta 
inieroBta.  It  will  be  observed  that  this  ia  not  aa 
iusuiance  of  the  propertgr  ^sr  se,  but  of  propral^ 
bekt  in  trust  or  on  oommisnon  whidi  is  inaored; 
that  is  not  proper!?  of  the  man  who  insured  it,  bat 
property  for  which  he  is  responsible,  and  it  ia  a 
most  extraordinary  notion  ^hat  the  pereon  who 
has  ncMihing  whatever  to  do  with  it  should  by  so 
insuring  destroy  the  right  of  the  insurer,  or  affeos 
his  interest  in  any  way.   A  number  of  instanoea 
might  be  given  of  the  remarkable  results  which.  I 
have  mentioned,  and  might  be  multiplied  in- 
definitely. SupposetbeinsurerwasatXhadventnrer, 
with  a  right  to  five  percent,  of  profitE,and  he  insured 
for  the  amount  of  his  interest,  and  the  other  co-ad- 
venturcr  who  had  ninety-five  per  cent,  did  not 
insure  at  all,  according  to  that  thettfy  be  would 
recover  the  whole  ^.if^^^^g^pjipire  ho 
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'wonid  get  one-twentieth  part  of  his  insarnnce. 
It  is  a  wonderful  reenlt  if  that  is  to  be  80.  Another 
instanoe  might  bo  pat.  The  lessee  of  a  house  for 
a  short  term  iusnree  the  house,  and  the  next  lessee 
for  niziety>nine  joars  insures  also  for  ten  tiotes 
the  amoon^in  uiat  oase  the  first  leasee,  insnriiw 
under  tbie  cUmse^  would  lose  nine-teiduu  of  ha 
insnraDce  money,  it  b^g  wholly  immaterial  to 
tbs  cotnpeay  whether  or  not  the  seoond  insnranoe 
iraa  effected.  I  am  satisGed  that  the  olanse  was 
pot  in  to  apjdj  to  cases  where  it  is  the  same 
owner  of  the  same  property,  that  is,  where  the 
subject  matter  of  the  insaranoe  and  the  interest 
are  the  same.  It  never  could  hare  been  meant  to 
apply  to  the  case  I  mentioned,  and  when  yon  find 
those  oases  aotually  mentioned  in  the  policy,  and 
indeed  contemplated  by  the  third  condition,  yon 
must  read  it  in  a  sensible  way,  and  not  assume 
that  these  great  companies  inteaded  to  entrap 
their  uoBurerB,  and  to  destro?  the  value  of  the 
contract  of  indemnity  by  reason  of  the  accidental 
contract  of  somebody  else  which  had  no  con- 
naofcion  whatever  with  the  subject  matter  of  the 
ocmfcract,  or  with  the  price  paid  for  the  insnranoe, 
and  I  ao  hold.  It  doaa  not  iqipear  to  me  to  be 
creditable  to  ^e  contracting  parties  even  to  thibk 
that  they  intended  to  do  anything  so  absurd  as 
would  be  the  result  of  my  holiung  otherwise, 
alfehongh  I  admit  tbat  the  words  are  not  as  clear 
as  they  might  be,  and  although  it  does  compel  me 
to  pnt  a  diflerent  meaning  on  the  same  words  in 
difierent  parts  of  the  instrument,  I  think  it  my 
duty  to  make  it  rational,  and  to  make  it  a  contract 
such  as  persons  in  the  Oity  of  London  wonld  be 
likely  to  enter  into,  and  nob  one  which  wonld  be 
an  utter  absurdity.  Now  take  the  case  which  we 
have  before'  us :  the  insurance  company  are  to  in* 
demnify  Messrs.  Bamett.  Assume,  for  the  moment, 
I  ant .  ri^t  in  the  view  I  take  of  the  law,  that 
Messrs.  Bamett  are  primarily  Uable,  and  assume 
that  Uessrs.  Bodocanachi  had  insured  for  the 
total  amoniUi,  and  the  only  goods  in  the  warehonse 
were  thpir  goo^,  the  result  would  be  ^na,  if  I  am 
to  read  Hia  conditicm  literrily,  there  being  two 
insuranoes  of  equal  amount  on  the  goods,  the 
insurance  company  which  had  insured  Messrs. 
Bamett  against  Uabiltcy — for  they  have  only 
insured  them  for  soods  held  in  trust  for  which 
tfaey  aro  responsibly  and  it  beii^  therefore  an 
insnranoe  in  terms  against  liability — wonld  only 
have  insured  against  half  the  liability,  the  liability 
remaining  the  same.  It  shows  thait  that  conld 
not  by  any  possibility  be  the  meaning  of  the 
partiefl.  Of  coarse,  if  M^isrs.  Bamett  were 
entitled  to  contribntion  against  the  insurance 
company,  their  liability  to  that  extent  would  be 
diminished,  and  to  tliat  extent,  no  doabt,  the 
contract  of  indemnity  would  be  affected  by  being 
reduced  to  a  mere  liability  against  whidi  Messrs. 
Bamett  were  to  be  insured,  but  in  no  other  way 
does  it  appear  to  me  that  the  wording  of  the  con- 
dition onght  to  interfere  with  what  I  consider  to 
be  the  true  contract  between  the  parties.  I  am 
at  a  loss  to  see  any  foundation,  either  on  principle 
or  authority  for  the  arsnment  that  Messrs.  Bamett, 
whose  position  was  tucen  upon  themselves  by  the 
Korth  British  Company,  bo  that  they  had  no 
occasion  to  be  made  parties  to  the  suit,  conld 
reoover  any  contribation  against  the  Boyal  or  the 
Korth  British  Company.  It  does  not  appear  to 
me  that  thwr  position  is  in  any  way  that  which 
has  been  represented,  namely,  the  position  a 


separate  insarance  company  who  have  entered' 
into  a  contract  of  indemnity.  It  appears  to  me- 
that  there  is  no  ground  whatever  for  exempting- 
the  gnuitors  of  what  have  been  called  the  whar- 
fingers poUcies  from  their  liability^  to  pay  the 
wboto  amount  I  must  say  that,  in  oonatniing 
this  instminent,  my  mind  has  been  very  much 
influenoed  not  onlyoy  a  consideration  of  the  nn- 
TeascmablenesB  of  tbe  oontrad;  as  suggested  on 
the  part  of  the  defendants  if  it  were  carried  into 
effect,  bat  also  by  what  does  appear  to  my  mind 
to  be  the  utter  dishonesty  of  such  an  attempt,  if 
it  had  been  made.  It  was  not  made,  because  tbe- 
defendants'  oonnael  said  that  if  I  came  to  the  oon- 
cJusion  that  Messrs.  Barnett  were  liable,  they  did 
not  seek  to  take  the  benefit  of  it  in  throwing  that 
liability  upon  them.  But  still  it  must  not  be  left 
out  of  consideration  in  considering  whether  or  not 
it  is  a  reasonable  view  of  the  contract.  The  mere  - 
fact  of  the  company  not  wishing  to  insist  upon 
the  contract,  if  tbat  were  its  legal  meanmg, 
cannot  at  all  alter  the  the  effect  of  the  argoment 
as  a  reason  lor  inducing  the  court  to  come  to  tiia 
conclusion  that  it  is  not  ita  proper  meaning.  That 
is  the  reason  I  discnssed  the  case  upon  the 
assamption  that  the  meaning  was  sn^ested  by 
that  whic^  I  have  mentioned,  and  applied  it  to 
the  case  actually  before  me.  There  will  be  a 
declaration  that  ^e  Plaintiff  Company  and  the 
Boyal  are  not  liable  to  contribute  in  respect  of  the 
merchants  policies. 

Solicitors:  Sir  W.  Drake;  G.  L.  P.  JEyrs  end. 
Co. ;  Bmow,  Sana,  and  Bolph. 


(Before  Yioe-GhanceUor  Bacon). 
Wednesday,  July  26. 
FlSCH  V.  riMCH.(a) 
TFtH— 0£m#*r«c/io»— "  Amwrtmancea  "—Admiittt^ 
tration  mtU—Deeree—Inditm  ereddtor—BtoMe 
of  Jdmitaiions~~Lex  Fori—The  Aet  for  India, 
No.  XIV.  ofim,  a.  1,^.9. 
A  testator  devi$ed  and  beaueathed  hU  indigo  fac- 
tory in  India,  '*toith  the  xamiiuiartes,  triUa^e*, 
and  landa  iherewUh  held  and  mod,  and  the  op- 
jwricnoncM,"  to  A.,  for  Vfe,   with  remainder 
over. 

At  the  deaih  of  the  testator,  the  "  outatandings  "  of 
the  factory  &iwmmh  eon^prited  loans  iMwrsd  by 
ionda  ^  noiitw  ImAowman  to  obtau*  Uaaea  of 
lemda  far  the  oMiBation  qf  indigo  and  adnaneaa 
made  to  aub-Umaea  to  weure  tho  aupply  of  indigo 
to  the  fdetory.  Tkaae  Loans  and  advaneea  taera 
alumya  conaidered  part  of  the  eoncem  which,  in 
fad,  could  not  haoe  bam  carried  on  but  for  eueh 
earrangements. 

Sdd,  that  ihe  otUatandinga  did  not  jaaaa  under  (he 
apeeifie  deoiaa  of  the  faetorj/t  aithar  aa  "  opput^ 
Unancea  "  or  otaerwise. 

At  the  time  cfhis  deaih  the  teataior  toaa  indebted  to 
L.,  a  Sindoo  hanker,  for  aidvanaaa  made  for  the 
purpoeea  of  ihe  huaineaa,  audi  (advaatoaa  carrying 
interest  ai  12  per  oani. 

In  1861  the  teaiator  died,  and  in  1865  the^uaual 
adminiairaiion  deeree  voaa  made  in  an  admiina- 
troHon  anit  instiled  in  England  by  a  Ugatae. 
The  Indian  SHaUUe  of  Mmtationa  prooidaa  that 
no  awU  for  ihe  raeovery  qf  money  lent  or  mtorwl 
<&ali  be  maantaiined  in  amy  covrt  within  the 
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Briiith  ierritories  in  India  wnUet  {k»  aaim  ha 
inatituted  wUhin  three  years  from  the  time  when 
the  debt  iecama  due.   Xn  1870  L.  carried  in  a 
ekumfor  the  bcdanee  and  prineipal  dm  to  him 
in  18d1*  with  interest  at  12  per  emU.  On 
tummont  to  disaUow  the  daim, 
Seld,  that  the  question  muat  ie  governed  hy  ike  lex 
fori,  and  thai,  at  the  decree  htid  operated  as  a 
judgment  in  favour  qf  eredHore  to  the  extent  of 
preventing  the   time  limited  hy  the  Englieh 
statute  from  running,  the  daim  must  be  aXUnoed, 
hut  with  interest  omy  at  4  per  cent. 
Justin  Fihch  bj  his  will  dated  the  25th  March, 
1857,  after  diTers  specific  and  pecnniary  beqaeBts, 
derixed  and  beqaeathed  his  indigo  ana  saupetre 
works  at  Tirfaoot,  called  or  known  by  tho  name  of 
the  Shabpore  Oondee  Faotoiy*  with  Uie  zemin- 
dazies,  Tulagei,  and  lands  thnowith  held  and 
nsed,  and  the  appartenanoeB,  unto  hia  brother 
Frederick  Finch  and  his  assigns  for  his  life,  with 
remainder  for  the  male  descendants  of  his  1^ 
father,  Joseph  Finch,  bearing  the  name  of  Finch, 
who  sfaoald  be  living  at  the  time  of  the  decease  of 
his  said  brother  in  sach  manner  and  shares  as 
his  said  brother  should  hj  deed  or  will  appoint ; 
and  the  teatatoi  devised  and  bequeathed  the 
residae  of  his  real  and  personal  property  to  the 
said  Frederick  Finch  absolutely,  and  appointed 
the  Sfud  Frederick  Finch,  Edward  GoweU  (who 
died  in  his  lifetime),  and  Matilda  Finch,  to  be 
trustees  and  executors  of  his  said  will. 

The  testator  died  on  7th  March,  1861.  and 
IbnderidE  Finch  entered  into  possession  as  tenant 
tta  lite,  and  carried  on  and  managed  the  feotory 
down  to  the  time  of  his  death  on  the  24th  Sept. 
1863. 

Frederick  Finch,  by  his  will  dated  26th  July, 
1862,  after  appointing  Antoine  Qontiere,  Matilda 
Finch,  and  Jane  Caroline  Finch,  ezeontors  and 
trustees  thereof,  and  aiter  reciting  the  will  of 
Justin  Finch,  sad  stating  there  were  only  two 
possible  lines  of  male  desoendants  of  bis  late 
father,  Joseph  Finch,  bearing  the  name  of  Finch, 
namely,  his  own  sons  and  the  three  sons  of  his 
brother  Joseph  Finch,  in  exercise  of  the  said 
power,  appointed  that  the  said  factory,  with  the 
zeminduiea,  vUlages,  and  lands  therewith  held 
and  used,  and  the  apportenonces  should  be  held 
npon  trust  as  to  6-16tbs  thereof  in  trust  for  his 
son  Joseph  Burnett  Finch,  as  to  4rl6thB  thereof 
in  trust  (in  the  erants  whioh  happened)  for  his 
son  Frederick  Emmanuel  Finch,  as  to  2-16tliB 
thereof  in  trust  for  his  nephew  Williun  Finoh.  aa 
to  2*16ths  therectf  in  tmst  fbr  his  nephew  Simon 
Finch,  and  as  to  the  remainmg  2-16ths  thereof  in 
tmst  for  his  nephew  Jeffrey  Finoh.  And  the 
testator  bequeathed  his  real  and  powmal  estate  to 
his  Bud  two  sons. 

In  May  1865  this  suit  was  instituted  for  the 
administratitm  of  the  estate  of  Justin  Finch,  and 
in  July  1865  a  decree  was  made  directing  tb^ 
usual  accounts  and  inquiries  as  to  dflbts,  inoom- 
branoes,  and  otherwise. 

The  "  outstandings  "  of  the  8habp(n«  Factorr 
at  the  time  of  the  decease  of  Justin  Finch 
amounted  to  Es.  107,677-7-7,  and  oonsistinK  of  loans 
secured  by  bonds  of  zemindars  (native  landowners) 
to  obtain  leases  of  lands  for  the  ouItivaUon  of 
indigo,  and  advanooB  made  to  snl>-lesseest  generally 
nakiveB,  to  secure  the  sale  and  snroly  of  the  indigo 
to  the  &ctoiT.  lltese  loans  and  adTanoes  were 
always  treated  and  ooniddered  as  part  of  the  fiuitory 
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concern,  whioh  in  taiBb  oonld  not  have  been  carried 
on  bnt  for  such  anmngements. 

In  December  1^0,  a  claim  was  carried  in  against 
the  estate  the  representatives  of  Monohur  LalU 
a  Hindoo  banker,  to  the  extent  of  K8.10,05&-l&-3, 
for  principal,  with  16,959-2-1  for  interest 
thereon,  at  the  rate  of  12  per  cent.,  from  1861  to 
the  date  of  the  chief  clerk's  certificate.  The  claim 
was  for  the  balance  of  principal  due  from  Jnstia 
Finch  at  the  time  of  his  death  to  the  banker  in 
respect  of  advanoen  made  from  time  to  time  for 
the  purposes  of  the  factory  business,  such  advanoes 
carrying  interest  at  12  per  cent.  The  chief  clerk 
allowed  the  chum,  and  thereupon  snnmionses  were 
taken  out  by  tiie  serenl  parties  beneficially  in- 
terested under  the  will  of  Jnstin  Finoh,  to  va^  the 
chief  oWk's  certificate  bj  disallowing  the  olami  in 
toto,  or  that,  if  not  wlu^y  disallowed,  dien  that  the 
debt  should  carry  interest  at  4  per  cent,  per  annum 
only.  These  summonses  were  a^joamed  into  ooort 
and  came  on  for  hearing  with  the  further  consider^ 
ation  of  the  cause. 

Marten,  Q.O.  and  F.  C.  MtUar,  for  the  plaintiff, 
Joseph  Barnett  Finch,  contended  that  the  debt 
was  subject  to  the  Indian  Statute  of  Limitations, 
and  was  therefore  barred  before  the  decree  was 
made  in  the  suit;  that  if  not  subject  to  the  Indian 
statute  it  was  subject  to  the  EogliBh  Statute  of 
Limitations,  tmd  was  also  barred  bficause  more 
than  six  years  had  elapsed  since  the  death  of  the 
testator,  and  the  time  when  the  daim  was  first 
made;  and  that,  as  the  suit  was  instituted  ^ 
legatees,  the  decree  did  not  enure  for  the  benefit 
of  creditors,  so  as  to  present  the  st^ate  from 
running.   They  (dted 

AtrtTXIV.  of  India  (1859),  Bs.  1-0;  (a) 

Pm^$  TratU,  L.  Bep.  7  Eq-  S02 ; 

Berrvngto^  t.  Bvant,  1  Yo.  &  CoU.  438. 

Kay,  Q.C.  and  J.  D.  Bell,  Cutt,  and  Bomer, 
for  parties  in  the  same  interest,  also  argued  in 
support  of  the  summons. 

Ince,  Q.C.  and  J.  Cutler,  for  the  representative 
of  Monohur  Lall,  argued  co^ifra,  that  the  qnestiou 
must  be  decided  by  the  Use  fori  where  the  claim 
was  made  and,  as  the  administration  anit  had 
been  instituted  here,  depended  npon  the  English 
Statute  of  Limitations ;  and  that  as  the  decree  was 
made  within  six  yecu-s  of  the  death  of  the  testator 
it  operated,  although  mode  in  a  legatee's  suit,  as  a 
judgment  at  law  against  the  exsontor  of  the 
testator  for  the  benefit  of  the  creditors  of  the 
estate.  Therr  referred  to 

Bvbw  V.  aieinsr,  2  Bing.  K.  G.  202 ; 

Ruekmahoyt  v.  Motlichund,  6  Itoo.  P.  C  4  t 

Leroux  r.  Brmon,  12  C.  B.  801 1 

BrMMk  Unen,  Oomjumy  T.  JhumMund,  10  B.  A  C 
903 ' 

WilUamt  t.  Jones,  18  East.  4S9 ; 

BtemdaU  v.  RatMnson,  1  Sim.  393 ; 
Bermingham  v.  Burks,  2  J.  &  La  Tonohe,  710  j 
Clarke  v.  Earl  nf  Ormonde,  Jao.  lOB. 

Marten,  Q-C.  in  reply. — Even  if  the  clum  bo 
admitted,  the  English  rate  of  interest,  4  per  cent.. 


(a)  The  Aot  XIV.  of  India,  1858,  aaot  1^  anb-iaet.  9, 
provides  that "  no  anit  ihall  be  maintafaied  va  mf  Court 
of  Jndioatore  within  any  part  of  the  Brltiah  tetritoriaa 
in  India  in  which  the  Aot  shall  be  ia  focoe  to  raeovac 
money  lent,  or  interest,  or  for  the biaaoh  at  any  oontiaat, 
nnl  eaa  institeted  within  three  yaara  fma  the  time  wh«i 
the  debt  became  dae,  or  when  the  Iweaoh  ttf  ocmtraot 
took  phMW,  Tinleas  there  ia  a  written  engaffeaant  to  par 
the  mraej'  lent,  or  intaraat,  or  a  otmnaot  in  writtng 
signed  by  the  par^  to  be  boond  iba^^  or  by  hia  doly 
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alone  can  be  allowed.  {Bennett  t.  Semardt  12  Ir. 
Ea.  Eep.,  was  also  referred  to.) 

The  YiCE-CHASCBLLoa.  —  In  my  opinion  the 
qnestion  whether  this  debt  of  the  testator  is 
barred  by  lapse  of  time  depends  apon  and  mnst 
be  governed  by  the  lex  fori.  Therefore,  ae  the 
claim  was  brought  in  this  country  aad  carried  in 
under  a  decree  made  in  an  admrnistration  snit 
uiBtitnted  in  ihiB  oaatarj,  the  English  and  not 
the  Indian  Stidnte  of  Limitations  ^iplies.  I  think 
also  that  the  decreet  which  was  made  within  uz 
TMrs  (rf  Uie  death  ^  the  testator  and  which 
oireotB  the  nsnal  inqniries  as  to  the  debts  of  the 
testator  aod  giTes  directions  for  payment, 
operated  as  a  jadement  in  favonr  of  snch 
creditors  as  conld  substantiate  their  claims  to  the 
extent  of  preventing;  the  time  limited  by  the 
statute  from  mnning  against  soch  debts.  The 
claim  must,  therefore,  be  allowed,  hot  aa  at  the 
death  of  the  testator  it  became  a  debt  against 
persons  who  were  not  snbjeot  to  Indian  law,  and 
were  not  in  any  way  bound  to  pay  the  Indian  rate 
of  interest,  the  interest  must  be  computed  at  4  per 
cent,  only  from  that  time. 

The  cause  was  then  heard  on  farther  considera- 
tion, a  qnestion  being  raised  whether  the  "  out- 
standings '*  of  the  Shahpore  Factorr,  which  had 
been  got  in  partly  Fi^eiiok  Fimsk,  and  partly 
by  luB  encators,  pused  nnder  the  speciflo  derise 
of  the  factoiy  and  went  to  the  amKnntees  of  Frede- 
rick Finch,  or  formed  part  of  the  re^uary  estate 
of  Justin  Finob,  and  therefore  belonged  to 
Frederick  Finoh  absolutely. 

Marten,  Q.  C.  and  F.  G.  Millar,  for  the  plaintiff, 
and  Cu9t  for  the  defendant  Frederick  Emmanuel 
Finch,  claimed  the  "  oatstandinga  "  as  part  of  the 
remdoarr  estate  of  Justin  Finch. 

Kay,  Q.  C.  and  /.  D.  Bdl,  for  the  surriring 
executor  of  Frederick  Finch. 

Itomer,  for  the  nephews  S.  Finch,  TV.  Finch, 
and  J.  l4nch,  submitted  that  such  outstandings 
were  an  int^ral  part  of  the  factory  oonoem,  and 
passed  as  "  appnrtenanoea  '*  nnder  the  spedfio 
devise. 

The  Yice-Chixcbllob  after  some  prdimmuy 
Tgmarkh,  said : — ^Tfae  testator  fpYW  ^is  indioo 
and  saltpetre  worics  at  Tirhoot,  known  aa  the 
Shahpore  Oondee  Factory,  with  the  zemindaries, 
villages,  and  lands  therewith  held  and  uaed 
and  the  apportenances  to  his  brother.  The 
evidence  shows  that  the  ontsbandinga  are  en- 
tirely separate  in  their  nature  although  they  are 
connected  with  the  carrying  on  of  the  concom. 
The  debts  which  are  due  to  the  testator  belong 
and  passed  to  the  residuary  legatee.  I  cannot 
ascribe  any  other  intention  to  the  words  in  this 
will  than  they  express.  The  words  do  not  point 
in  terms  to  any  of  those  things  which  are  men- 
tioned in  the  omdarits.  The  facts  stated  in  those 
affidavits  are  perfectly  true  and  not  disputed. 
Those  &ot8  being  perfectly  true,  I  am  asked  to 
read  into  the  willttie  facts  which  the  "witnesses 
state,  and  when  the  testator  speaks  of  his  factory, 
*'  with  the  aemindaries,  vHIages,  and  lands,  there- 
with held  and  naed,  and  the  appuitenancea,"  I 
am  to  conclude  that  he  meant  also  certain  mort- 
gage and  other  debts  which  were  dne  in  respect 
of  tiie  advances  which  were  made  to  promote  the 
cultivation  of  the  estate.  In  the  nature  of  thiugs 
that  is  not  at  all  necessary,  because  it  ia  very  easy 
to  carry  these  advances  to  a  separate  acconnt  and 
yet  leave  distinct  the  foctozy,  zemindaries,  villages, 


lands,  and  appurtenances.  I  cannot  find  one  word 
in  tbe  will,  which  is  my  sole  guide  in  this  matter, 
which  could  justify  me  in  saying  that  these  debts 
which  were  due  to  the  testator  passed  together 
with  this  going  oonoem.  There  most  be  a  aeola- 
ration  to  tnat  effect. 

Solicitors  fnr  the  plaintiffs,  WoUont,  J}ui&,  and 
W<dton. 

Solicitors  for  the  several  defendants,  W.  D. 
Oehmej  Summerhaiyat  J.  ft.  and  A.  P.  Judge, 
Sfdiiatcv  fw  (he  oreditor,  Q.  S.  Barton. 


QUEEN'S  BENCH  DIYISIOK. 
May  23  and  26. 
TaoKAS  V.  BB0WH.(a) 

StaitUe  of  fVaiub,  net.  4 — Sale  of  UeuAold  ghop 
—Memorandum  of  agreement — "  Fsndor"  tn#i^ 
OMnf  deaeription  of  party  to  eontraai — Beoovery 
of  depoeU — Estoppel  in  pait.- 
-Plainiiff  had  deposited  a  certain  sum  on  a  contract 
for  ike  Bale  of  a  leatehold  shop.  The  agraaneni 
waa  eigned  by  the  aiuMoneer  "  aa  agent  for  fh« 
vendor, '  and  by  the  plaint^  ae  purchaser;  sub' 
sequetUly  the  plaintiff  obtained  an  ahstract  of  the 
iiHe,  tohieh  was  examined  by  her  solicitors,  who 
made  certain  requisitions  as  to  title  "without 
prejudice  to  any  question  which  may  arise  as  to 
the  oontrafi  for  the  purchase  of  the  premises." 
Afterwards  plaintiff  declined  to  complete  the  pur- 
chase on  the  ground  that  the  contract  wasvoidf  as 
the  parties  to  it  were  not  suffieientlv  described. 

Held,  that  although  the  memaranaum  might  ha 
mtu^tffsnf  iMdsr  the  Statute  of  Frauds,  yet,  ae 
the  j^aintif  had  paid  (he  deposit  and  reeeieed 
A«  abstract  of  tiUe,  well  knowing  that  ihevendor's 
turns  did  not  a/ppear  in  the  msmorandum,  and 
lohtlfl  the  vtndor  was  ready  to  complete  the  con- 
tract,  she  was  estopped  from  recovering  her 
deposit. 

This  was  an  action  for  the  recovery  from  an 
auctioneer  of  a  sum  o£  money  deposited  by  the 

ftbuntiff  upon  a  contract  for  the  purchase  of  a 
eaaehold  shop. 

The  auctioneer  interpleaded  and  Mr.  Justice 
Lush  directed  that  an  issue  should  be  tried  upon 
the  following  case  stated  for  the  opinion  of  the 
court. 

1.  The  defendant  Joseph  Brown,  previonsly  to 
the  10th  Uay  1875,  bad  advertised  a  leasehold 
shop  and  premises,  sitnate  at  Homsey  Biae,  Hid- 
dlesez,  to  De  sold  by  auction  by  itr.  E.  Gronober, 
at  the  Ibrt,  in  the  Oity  of  London,  oft  the  10th 
May  1875,  nnder  printed  particulars  and  conditions 
of  sole.  Previous  to  the  day  of  sale,  the  phuntiff 
was  in  communication  with  the  auctioneer  aa  to 
the  parchase  of  the  said  premises,  and  received 
from  him  the  partioulars  and  conditions.  In  the 
particulars  the  property  was  described  as  "  held 
nnder  a  lease,  dated  5th  Dec.  1856,  for  an  unex- 
pired term  of  80^  years,  and  as  leased  to  Mr. 
Miles,  a  draper,  for  the  term  of  tweuty-one  years, 
from  26th  Miiroh  1871." 

2.  On  the  10th  May  1875,  the  plaintiff  did  not 
attend  the  sale  at  the  Mart,  but  she  afterwards 
signed  a  contract  partly  printed  and  partly  in 
writing,  on  the  back  of  one  of  the  ininted  urti- 
oalars  and  conditions  of  sale,  of  which  the  follow- 
ing is  a  copy : 


(lOBowtedlvB.  H.  AxrsLiTf,  Esa< 
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Msmonudiim. 
''I,  the  nndenifrned.  Hanoab  Thomaa,  of  3.  Peter's- 
lane,  WeBt  Snithfield,  do  hweby  aoknowled^  that  I  hava 
this  dayporohaaed  the  property  desoribed  la  the  wiUim 
partumlm  snbjeot  to  the  fongoing  oonditione  of  sale,  at 
the  prioe  of  wren  handred  ponnda,  and  that  I  ban  paid 
Into  the  bands  of  tbe  'anotioneer  the  sum  of  aaTenty 
ponrids  as  a  depoeit,  and  in  part  payment  of  tbe  said 
pnrahase<mon«T,  and  I  becebr  agree  with  the  vendor  to 
ipay  the  remainder  of  the  said  parohaee-money  to  oodi> 
plete  the  porohaae  aoeording  to  the  within  oonditliKU  of 
•ale. 

Aa  witaMH  ay  band  the  10th  day  of  Hay  1S75. 

Signed   H.  Tboku. 

Farohaee-money    ^700  0  0 

DepoRit  money  paid    70  0  0 

Benaining  to  be  paid  ^£680  0  0 
As  i^cflnt  for  tba  Ttm&x,  I  ratifr  thii  sale,  and  as 
■Motioneer  ^knowledge  the  recept  <»  tha  deposit. 

Esw.  E.  CBoncHiB. 

Wltneia,  A.  N.  Stnttezd. 

3.  Oa  or  about  the  15th  May  1875,  tbe  letter  of 
wfaidi  the  foUowing  is  »  copy,  and  the  abatract 
lierein  referred  to  irere  recaiTcd  by  Meesrs.  Keen 
«iid  Bogers,  tia»  idaiiitiff*B  aolioitOFB  : 

14th  May  1875. 
Saar  Sir,— 4,  CStT^ttRaQe,  HoRiHirnMd.— ^retrith  I 
■end  abrtraot  of  title.  TbB-  deeds  mi^  be  examined  at 
way  offioe  ataay  time  yon  may  aj^^i^t.  Toars  tnily, 

Jno.  Fbabbb. 

4.  In  reply  to  thin  letter,  Ueasrs.  Keen  and 
Bogers  wrote  the  letter  of  whudi  the  fbUowing  is 

Ml  Eidriit  BSdsr«iz«8t,  Deotnr^  Commeos, 

ISth  May  187S. 
Dear  fo,— 4,  (Kty-fentaee,  Hc»ni«y<Ta«d.— Wit^t 
prejadioe  to  any  qoesiaon  which  may  aviae  as  to  the  oon- 
ttaet  of  pnrohase  hervin,  we  beg  to  name  Toeeday  nest, 
«t  2  o'orooic,  to  examine  absttaot  of  title  with  deeds  on 
behalf  of  Mm.  Thonuu.— Toon  tmly. 

Khh  Ain>'  RoexBs. 

5.  From  the  abstract  of  title  referred  to  in  the 
letter  boreiubefore  set'  fonh,  it  for  the  first  time 
vfipmnA  that  the  defendant  was  the  owner  of  the 
property  which  formed  tbe  sabjecb  matter  of  the 
fiaid  contract  of  the  10th  May  1875. 

6.  Messrs.  Keen  and  Rogers  having  examined 
the  abstract  with  the  title  &eds,  on  baa  2l8t  Msy 
1875,  wrote  the  foUowing  latter  to  the  def  endaztt'a 
solioitor : 

ITo.  4,  Oii^-tectaae. 

We  forward  yoa  hsxewfih  a  few  zeqaisitions  on  the 
title,  and  shall  be  glad  to  reoetre  your  replies  at  yonr 
<arly  oonTenienoe. 

AccompaDyinf^  and  at  the  foot  of  tbe  reqaisi' 
tions  above  mentioned  was  a  note  as  follows . 

Tba  above  reanisitMms  are  made  without  preimHoe  to 
any QDSBtiOD wmeh  nu^ arise  asto  the  oontraotfor the 
pufenaee  of  the  premises. 

7.  On  the  22nd  May  1875,  the  defendant's  soli- 
citor "wrote  to  the  plaintiff's  solidton  as  follows : 

BerswlUi  I  refcanicquisitionB  with  answers. 

8.  On  the  2nd  July,  the  plaintiffa  solicitor 
wrote  to  tiie  defendant  s  sdidtors  as  follows; 

4,  Citr-tarraoe.— Please  let  me  hare  draft  assiniment 
at  yonr  early  oonTenienoe.  > 

And  on  the  9th  Jnly  the  defendant's  solicitOT 
wrote  to  the  plsintifCe  solicitors  as  follows ; 

16,  Fanival's  Inn,  9th  July  1875. 

Dear  Sir,— Brown  and  Thomas.— I  have  just  oeen  in- 
fomedhy  Mr.  Orottoherthatyoar  client  does  not  intend 
to oonplatoher panhaee.  Heaaeletmeknowiriiethemiy 
infonsatioB  Is  oorreet-  If  it  is,  I  shsU  immediately 
Instmot  ootineel  to  draw  a  bill  for  spsoifia  performance. 
— Tonra  tmly,  Jho.  FjusxB. 

Hesers.  Keen  and  Bogers. 

9.  Tbe  plaintiff's  uolicitors  repndiated  the  said 
contract  <k  10th  May  1875,  and  on  23rd  Jaly  com- 
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menoed  an  action  agninst  tha  said  E.  E.  Gronoher 
for  the  reoovery  of  the  £70  wfaioh  bad  been  paid  to 
him  by  the  plaintiff  on  the  signing  of  tioia  said, 
contract. 

10.  The  said  defendant  has  always  been  ready 
and  willing  to  assign  the  parofaased  property  to 
the  plaintiff  in  parsuanoe  of  the  above  contract, 
and  no  question  bas  been  raised  on  the  answers  to 
the  reqmsitions,  but  one  of  tbe  gronnds  ofthesaid. 
repudiation  was  that  the  said  oontract  of  May  lOfeh 
1875  did  not  disclose  the  name  of  tbe  vendor. 

The  qnestions  for  the  opinion  of  the  oonrt  are  : 

1.  Whether  the  said  contract  of  lOtli  May  1875 
is  a  valid  contract.  If  tbe  conrt  shall  be  of  opinion 
in  the  affirmative  the  jadgment  shall  be  entered 
for  tbe  defendant. 

2.  If  tha  court  sball  be  of  opinion  in  the  n^;ative, 
thon  whether  the  plaintiff  is  entitled  to  reoorer 
baok  the  deposit  paid  under  t^e  above  dream* 
stanoes. 

S^Hlartm  (HoU  with  bim)  for  the  plainti£~It 
may  be  said  wat  dus  memorandnm  was  snffioiently 
signed  by  the  oontracting  parties  vrithin  tha 

decision  m  WiUiam$  v.  Lahi  (2  S.  &  E.  349  ;  29 
L.  J.  1,  Q.  B. ;  1 L.  T.  Bep.  "S.  S.  56),  but  our  objec 
tion  is  not  to  the  signature,  bat  that  the  name  of 
one  of  the  contracting  parties  does  not  appear  at 
all  upon  the  documents.  The  court  cannot  decide 
against  the  plaintiff  without  overruling  Potter  t. 
ffuMdd  (L.  ±t^.  18  Eq.  4)  whore  the  Master  of  the 
BoTIb  says :  "  The  cannsel  for  the  plaintiff  contends 
that  you  may  describe  one  of  the  parties  as  the 
'vendor'  of  tbe  estate,  but  the  statnte  canncfe 
mean  that."  This  is  a  later  jadgment  than  that 
in  Sale  v.  Lamhert  (L.  Bep.  18  £lq.  1)  where  the 
same aotbority  held  that  the  word  "proprietor" 
wu  a  si^oient  deaoription.  [Quaiv,  J.— I  ful  to 
see  the  distinction  botween  "  vendor "  and  "jm- 
prietor  "  with  regard  to  tho  statute.}  WUUam* 
V.  Bymtx  (9  Jar.  N.  S..  363  ;  8  L.  T.  Bep.  N.  S.  66) 
is  also  in  my  favour.  The  second  qoeation  is 
whether  tho  name  of  tbe  vendor  appearing  in 
the  abstract  makes  any  differenee  as  to  the 
validity  of  tbe  contract.  BourdiUon  v.  Coflm* 
(24  L.  T.  Bep.  N.  8.  344)  is  the  strongest  caae 
against  me,  but  that  is  not  inconsistent  with  my 
contention  as  to  this  case,  for  here  there  was  no 
abstract  in  existence  at  the  time  so  as  to  bo  inoor- 
porated  by  the  mention  of  it  in  the  contract.  Tbe 
letters  do  not  affect  oar  position,  even  omittiBg 
the  words  "  without  prejodice."  In  BoureUUon  t. 
CoUim  {ubi  mp.)  there  was  a  full  memorandum 
signed  by  the  a^ent  of  the  person  to  be  charged, 
and  the  reqaisitions  are  headed  "  Boordtlloa  end 
Another  to  Collins.**  In  .Hood  t  Ziord  Barriu^»m 
(L.  Bep.  6  Eq.  218)  tho  vendors  were  deaoiibcMi  ee 
the  executors  of  a  person  named.  [ilxsJUOMyJ. — ^We 
are  sitting  now  as  a  court  of  equity.  Tho  pleintiff 
could  only  receive  tho  abstract  upon  a.coatre^ 
otherwise  he  ought  to  have  repudiated  ilL. 
QuAiN,  J. — The  abstract  is  sent  in  porsnaDce  of  e 
contract,  and  plaintiff  does  not  repudiate  it*  bob 
instead  tliereof  asked  for  a  meeting.  How  can  ife 
lie  in  bis  month  to  object  to  the  contract  after 
that  P]  That  is  to  say  there  is  an  estoppel  in  poae 
arising  from  plaintifiTs  snbsequeDt  conduct. 
[MsLLoa,  J. — Yes.]  Tbat  implies  that  her  oondact 
must  be  so  unreasonable  as  to  prevent  her 
advantage  of  her  legal  ri^ts. 

J.  TJiomBon  {Scolt  with  him)  tor  defendant. — 
With  reference  to  the  last  point,  the  8th  pen- 
graph  of  the  case  shows  that  foj;^  two  months  Uie 
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dsfandant  had  no  knowledge  of  the  plaintiff's  in- 
tention to  rapodiate.  Ohi^  on  Oonbraoto  (p.  581, 
lOtfa  edit,  oites  Sweet  t.  (3  M.  &  G.  452 ;  4 
8cott»  N.  B.  77,  90)  to  show  that  there  where  a 
party  has  paid  mtmey  nnder  a  oontraot  which  he 
cuniat  enfbro^  becaniie  of  its  uon-complianoe  with 
£he  StifaiLte  cS  Fnnds,  he  cannot  recover  the  rame 
asonabilnrecrfoonrideration.  Hereasabstaniia] 
loss  has  been  Bnstained  defendant  in  consc- 
qnenoe  of  pluntiFs  invitation  to  send  abstract, 
Ac  There  is  no  defaolb  on  vendor's  part.  [Mu- 
LOK,  S. — All  the  cases  seem  to  refer  to  sulore  on  the 
part  of  the  Tendor.  Quain,  J.  cited  Dart's  Yen- 
dors  and  Porchasera,  p.  192,  5th  edit.]  That  is 
upon  Cotton  t.  Uoherts  (31  Beav.  613 :  8  Jar.  IS.S. 
1199;  7  L.T.  Eep.  N.  S.  588)  which  is  the  only 
case  to  be  f onnd  of  failure  on  the  part  of  the  pur- 
diaser.  In  Depree  t.  Bedborough  (4  Giff .  479 ;  9 
L.  T.  Bep.  K.  S.  532 ;  9  Jur.  N.  8.  1317)  Vice- 
Ghanoellor  Stnart  says  :  "  How  the  person  who  is 
iudefiuilt  can,  upon  that  de&ult,  and  in  oonse- 
qnence  of  that  defaalt,  acquire  any  right  to  the 
money  which  was  parted  with  as  a  Beoimt7  that 
dien  ihoald  be  no  defirak  it  is  difBcolit  to  conoetre." 
Tn  Bai  varU  BartU,  r»  PameU  (Ti.  Bep.  10  Oh.  A.pp. 
513)  Mellieh,  hJ.  says :  "  It  appears  to  me  ctoar 
tint  even  where  there  is  no  clause  in  the 
oontraot  as  to  the  fbiieitiire  of  the  deposit,  if  the 
Dnndtas^  repo^atea  tiie  oontraot  be  cannot 
nsTe  back  the  money,  as  the  contract  has 
gene  off  throogb  his  de&uilfc."  I  accept  the 
mndple  laid  down  b^  the  Master  of  the  Bolls  in 
jPo4ter  V.  Dt^idd  {ubi  sup.)  and  in  Commint  v.  8coU 
(L.  Bep.  20  Eq.  11;  32  X.  T.  Bep.  N.  S.  420)  that 
the  parties  most  appear  by  name,  description,  or 
reference,  and  in  this  case  the  vendor  is  referred  to 
in  the  abstract  famished  aooordiog  to  one  of  the 
conditions  of  the  sule,  so  bhat  JBowrdSUm  t.  Col- 
lins {ubi  fiq}.)  is  an  express  aathority  in  my  favour. 

FuBarton  in  reply. — The  eases  cited  show  that 
there  most  be  some  deacription  of  the  vendora.  It 
i>  not  Bofficient,  in  answer  to  the  question  who  are 
the  vendorB,  to  say  merely  the  "Traders." 

Our  adv.tmtL 

May  26. — Mellob,  J.  briefly  stated  the  facts  as 
belbre  set  ont,  and  proceeded :  I  am  of  ojunion  that 
our  judgment  ahonld  be  for  the  defendant.  Many 
casw  baring  upon  tbe  point  in  dispute  have  been 
dted  daring  the  argument,  and  considerable  stress 
has  been  laid  apon  two  cases  decided  by  the  Master 
of  the  Bolls,  Sale  v.  Lambert  and  Potter  v.  D afield 
{ubi  sap.)  In  the  first  of  these  cases  the  vendor  was 
held  boand  by  the  memcnandnm  of  agreement, 
thoa^  he  was  not  desuribed,  except  by  the  word 
"prtKirietor,"  and  the  Uaater  of  tbe  Biolls,  basing 
his  decision  upon  tbe  meaning  of  the  word  "  pro- 
prietor," held  that  the  description  was  soffioient 
to  sati^  the  Statute  of  Froads.  I  am  mooh  in- 
dined  to  donbt  l^is  decision,  however,  and  the 
more  ao  wlwn  I  compare  it  wilih  the  aeoond  of 
these  oases.  I  find  the  same  learned  judge,  under 
precisely  similar  oircanistanoes,  deciding  that  the 
doBmption"tbeTendore"  was  not  safficient.  I^ed 
bmtnd  by  the  last  of  these  decisions  that  the  words 
"tiie vendors"  were  not  a  auffioient  description. 
It  appears  to  me  that  there  is  no  real  distinctim 
in  pnnciple  between  the  two  oases,  for  in  both,  as 
far  as  my  judgment  goes,  the  description  was  in- 
sufficient, for  both  kt  in  the  mischief  that  the 
statute  was  framed  to  obviate.  The  names  of  the 
parties  ought  to  appear  in  the  agreement,  and  if 
they  do  not  the  desoription  should  be  so  ^ill  aa  to 
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clearly  identify  the  parties,  so  that  there  may  be- 
no  necessity  whatever  for  resorting  to  parol 
evidence.  But  I  do  not  think,  with  regard  to- 
talis case,  that  it  is  neceasary  for  us  to  decide 
that  p(rint,  for  althougb  the  deaoriptiou  ia  in- 
sufficient, still  I  ofmaider  thai  the  defendant 
is  oititled  to  the  judgment  (u  two  gnnxoda.. 
Tlie  main  issue  here  u  as  to  the  party  entitled 
to  the  70Z.  paid  on  deposit.  The  case  that  has 
been  cited  from  31  Beav.  {Oatton  v.  Boheria)  is  a 
case  in  most  rrapeots  very  like  this  one.  and  there 
the  Master  of  the  Bolls  held  that  the  pluntifE  was 
entitled  to  a  return  of  his  deposit.  The  contract  in 
qneation  there,  it  is  true,  could  not  be  enforced, 
yet  the  attendant  circumstances  in  the  present 
case  differ  vety  considerably.  Here  there  are  two- 
answers  to  the  application  for  the  money  to  be- 
paid  back  to  the  vendee.  In  the  first  place,  there 
IS  the  circomstance  that  after  the  sale  she  signed 
the  memoraadum  on  the  back  of  the  conditions 
and  paid  the  money,  knowing  that  the  vendor's 
name  did  not  otherwise  appear  upon  the  form. 
She  was  perftetly  willing  to  pay  upon  the  nure  title- 
of  "  veni  under  the  ocmditions  of  sale  wiih  dear 
knowledge  that  the  defmdant's  name  was  not 
disclosed.  She  voluntarily  paid  it  upon  a  oon- 
traot of  that  description,  so  she  cannot  recover  it.. 
In  the  second  place,  in  accordance  with  one  of  tbe 
conditions  of  sale,  an  abstract  of  title  was  to  be 
sent  to  the  solicitor  of  the  vendee  within  seven 
days,  and  accordingly,  after  the  contract  was 
signed,  an  abstract  was  sent  to  the  solicitors  of 
the  vendee  who  were  described  at  the  foot  of  the 
contract.  If,  then,  their  client  intended  to  insist 
that  there  was  no  safficient  memorandum  of 
agreement,  it  was  their  daty  to  send  back  the 
abstract  and  to  sa^  there  was  no  valid  contract,, 
as  there  was  nothmg  to  bind  the  vendor.  Bat 
they  accepted  the  abstract  with  the  letter  ao- 
comiwnying  it;  tiiey  reply  on  May  15th,  not 
denying  that  there  is  a  contract,  but  stating  that 
their  letter  is  "  without  prejudice."  Thqr  carry 
on  the  matter  as  if  thers  was  an  admitted  binding 
contract — anything  more  incorrect  than  that  a 
solicitor  should  allow  the  deeds  to  be  examined  IT 
there  were  no  oontraot  I  cannot  imagine.  After- 
wards the  soUcitors  examined  the  abstract,  and 
tbe  name  of  the  vendor  appeared.  The  plaintiff 
only  re^rded  the  qaestion  of  title.  They  send 
reunisitioos,  bat  raise  no  qaestion  on  the  contract, 
and  they  clearly  lead  the  other  side  to  understand 
that  the  only  qaestion  betvreen  them  is  one  of 
title.  The  words  of  the  letter  sent  by  plaintiff's 
solicitors  are  "  without  prejudice  to  any  qaestion 
which  may  arise  as  to  the  contract  of  purchase- 
borein,  we  beg  to  name  Tuesday  next,  at  two 
o'clock,  to  examine  abstract  of  title  with  deeds  on 
behate  of  Mrs.  Thomas."  The  only  meaning  of 
that  vas  not  that  the  contract  had  no  existence,, 
bnt  that  snnething  as  to  the  title  was  not  waived. 
The  business  proceeded  in  dae  course  until  the 
9th  July,  when  the  defendant's  solicitor  wrote- 
to  the  pUdntiff's  solicitOTS  asking  whether  it  was 
correct  that  they  intended  to  repudiate  the  con- 
tract. On  the  10th  July  plaintiff's  solicitors 
replied,  repudiating  the  contract.  Tbe  case  ap- 
pears to  me  clearly  to  come  under  the  rule  laid 
down  by  the  Lord  Chief  Baron  in  Cornish  v. 
AUngion  (4  H.;&  N.  549  ;  33  L.  T.  Bep.  0.  8.  126) : 
"  If  any  person  by  coarse  of  conduct  or  by  actual 
expressions  so  conducts  himaelf  that  another  may 
reasonably  infer  the  existence  of  an  agreement. 

Digitized  by  VjOOglC 


Thoius  v.  Bsowk. 


THB  LAW  TIMBS. 


[Oct.  14,  ISTOL 


Q.B.D1VO 


Ha&ris  v.  Jaices  ud  SneousB. 


CQ.B.  Dor. 


whether  the  party  mtende  that  he  shoald  do  so  <v 
not,  it  hap  the  effect  that  the  party  using  that 
language,  or  who  has  so  condacted  himself,  cannot 
afterwards  gainsay  tbe  reasonable  inference  to  be 
drawn  from  his  words  or  condact."  That  is  an 
express  anthority  in  point  here,  and  on  the  prin- 
ciples of  estoppel  as  to  matters  of  fact,  it  does  not 
lie  in  the  mouth  of  the  Tendee  here  to  say  that 
there  was  no  contract.  We  oonld  not  say  that 
for  the  purposes  ol  this  case  the  contract  was 
invalid.  On  the  c^nestion  of  the  claim  for  mdney 
had  and  reooiTed,  it  is  a  well-established  doctrine 
that  such  a  claim  can  only  be  maintained  when 
the  money  has  been  paid  in  ignorance  of  facts, 
whfch  if  known,  would  have  left  to  the  pu*ty  tbe 
option  whether  he  would  pay  or  not.  Fatteran,  J.  in 
BuJee  de  CadaraZ  t.  ColUna  (4  Ad.  &  EIL  858),  says, 
*'  Where  there  is  bona  fidet  and  money  is  paid 
with  fnll  knowledge  of  we  facts,  though  there  be 
no  debt,  still  it  cannot  be  recoTered  back."  Then  is 
there  anything  nnconacientious  in  defendant's 
keeping  this  money  P  I  think  not.  The  vendor  was 
and  is  ready  to  complete  the  consideration  as  con- 
templated by  the  plaintiff  when  she  parted  with 
her  money;  the  plaintiff  has  got  whiM;  she 
bargained  for,  as  I  tnink  she  sets  up  the  Statute 
of  Frauds  too  late.  It  would  be  monstrous  if  she 
could  say  I  repudiate  mv  bargun  and  claim  my 
7(U,  Having  go6  all  she  expeotod  she  oonnot 
recover. 

QuAiN,  J. — I  am  of  the  same  t^nion.  I  do 
not  propose  to  discuss  the  cases  eitedt  nor  do  I 
profess  to  reconcile  the  decisions  of  the  Master  of 
the  Bolls.  I  will  only  say  that  there  appears  to 
me  to  have  been  a  great  deal  of  unnecessary  re- 
finement in  some  01  the  oases  on  this  subject. 
Here  an  unwilling  parchsser  seeks  to  recover 
money  paid  to  a  willing  vendor  as  part  of  the 
purchase- money  of  this  property,  and  not  for  a 
valid  contract  under  the  Statute  of  Frauds.  There 
has  been  no  failure  of  consideration,  the  defendant 
is  perfectly  willing  to  give  what  the  plaintiff  paid 
her  money  for,  »o  there  is  no  reason  to  return 
the  money  to  her.  She  cannot  recover  unless  the 
vendor  refuses  to  carry  out  the  batgun.  With 
regard  to  the  oorrespondence.  it  shows  that  the 
pnrobaser  received  and  kept  the  abstract  of  title, 
esunined  it,  made  requintions  upon  ifc»  received 
answers,  and  compared  the  deeds,  oil  acts  recog- 
nising Uie  contract,  and  '^pntting  the  vendor  to 
considerable  expense,  and  yet  the  plaintiff  tries 
to  turn  round  and  recover  her  deposit  on  tbe 
j^round  th^  the  contract  was  invalid,  and  that  all 
that  was  subsequently  done  was  "  without  pre- 
j udice ; "  but  those  words  mean  without  prqudice 
to  any  question  that  may  arise  as  to  the  carrying 
out  ca  the  contract,  and  cannot  possibly  be  meant 
to  refer  to  any  question  aa  to  the  existence  of  the 
contract.  Ko  solicitor  woald  ever  suppose  such  a 
thing  possible.  After  putting  the  vendor  to  this 
pxpeuse  in  endeavouring  to  carry  out  the  contract, 
the  plaintiff  cannot  now  turn  round  and  saj  that 
under  the  Statnte  of  Frauds  there  ia  no  bmding 
agreement.  I  say  that  the  dedsion  in  Oasaon  v. 
Jeo&flWs(u&i«up.)at>pears  to  me  nol^be  satisfactory. 
I  think  neither  the  oonclnsion  arrived  at  nor 
the  reasons  given  for  it  are  satiahctiuy.  and 
that  the  cases  cited  in  the  judgment  have  no 
bearing  on  the  qaestion. 

Jiidgment  for  defendant. 
Solidtora  far  the  plaintiff.  Keen  and  Mogen, 
Solidtor  for  the  defendaiat,  John  Frtuer. 


Fridayt  May  12. 
Haebis  v.  Jajobi  Aim  SuHOim^a) 
Landlord  and  teneaU—Nv,i»anee-~Neeea8ary  retidt 

of  demUe — LiabUUy  of  landlord. 
A  landlord  who  lele  premiset  for  a  fixed  and 
finite  purpose  is  liahU  for  any  nuifonca  ffuU 
arises  natvrdlly  and  of  necessity  from  the  use  qf 
such  premises  as  eorUemplated  hy  the  demise. 
Bich  V.  Basterfleld  (9  h.  T.  Bep.  356  ;  4  C.  B.  783) 

commented  upon. 
This  case  came  before  the  court  upon  a  demurrer 
to  two  paragraphs  in  the  statement  of  olaim. 

It  afipeared  that  the  defendant,  William  Sen- 
honse,  is  the  owner  of  a  field  called  Kirkcrosa,  in 
the  parish  of  Brigham,  in  Cumberland,  which  is 
full  of  limestone,  and  has  been  let  to  the  de* 
fendant,  Ferdinand  James,  by  the  defendant, 
William  Senhouse, '  for  tbe  purpose  of  being 
worked  as  a  lime  quarry,  and  upon  this  field 
Ferdinand  James  has  erected  limekilns  for  the 
purpose  of  burning  limestone  taken  from  the  aaid 
field. 

tba  5ih  and  0th  paragraphs  of  the  statement  of 
claim  which  were  aemarred  to  by  the  defimdaat* 
William  Smhonae,  were  as  follows. 

5.  The  smoke  and  vapours  arising  from  tlua 
kiln  spread  over  the  lands  of  the  plaintiff,  and 
have  injured  the  herbage  and  lessened  tbe  value 

tbe  Iwd.  This  injurv  is  partly  the  natural 
and  necessary  result  of  limekilns  being  used  in 
the  said  field  called  Kirkcroas,  and  partly  tbe 
result  of  the  improper  manner  in  which  the  kiln 
has  been  worked. 

6.  The  said  quarry  is  worked  by  means  of 
blasting,  and  in  the  process  of  blasting  quantities 
of  dirt  and  stone  are  from  time  to  time  thrown  on 
the  plaintiffs  lands,  whereby  it  is  unsafe  tor  the 
plaintiff  or  his  men  to  work  ou  the  said  lands. 
This  is  portly  the  necessary  result  of  working  a 
quarry  in  the  Biud  fiidd,  and  partly  of  tho  negli- 
gent and  improper  manner  in  which  the  qnanr 
has  been  worked  tixB  said  defendant  Fercunaira 
James, 

Crompton,  in  support  of  the  demarrer,  argaed 
that  as  Senhouse  was  only  tbe  reversioner,  he 
oonld  not  be  held  liable  for  a  nuisance,  and  cited 
Rich  V.  Sasterjield  {uH  sitp.),  the  marginal  note 
to  which  was  aa  follows :  Although  the  owner  of 
property  may,  as  occupier,  be  responsible  for  in- 

iunes  arising  from  acta  done  upon  that  property 
IV  persons  who  are  there  by  his  permission, 
though  not  strictly  hia  agents  or  aervanta,  ench 
liability  attaches  only  upon  parties  in  actual  pos- 
session." In  giving  judgment  in  that  case,  it  seems 
olearly  to  have  been  considered  that  the  landlord 
was  only  liaUe  fbr  anv  nuisance  existing  at  tbe 
time  of  the  demise.  "Uiis  judgment  is  dted  m 
Qandy  v.  Juhber  in  the  Exchequer  Chamber  (d 
L.  T.  Bep.  N.  S.  801;  5  B.  AS.  485]),  and  in  ft 
judgment  that  was  prepared  by  tbe  jud^fes  bat 
never  delivered  (9  B.  &  S.  15),  where  uid 
Basterfidd  is  considered.    The  case  of  Reea 
Pedley  (1  A.  A  E.  822)  i<i  there  diaoussed.  and 
Cresswell,  J.,  in  delivering  jndjpient,  p.  804* 
states  hia  view  of  Lord  Denman's  judgment,  then 
of  that  of  Littledale,  J.,  and  he  says  uiat  leanied 
judge  "  seems  to  have  rested  his  judgment  on  the 
principle  that  the  landlord  was  not  to  let  the  land 
with  tne  nuisance  upon  it ;  and  be  proceeds,  *  here 
the  periods  are  short,  so  that  there  boa  been  » 
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reletting,  and  that  has  taken  plaoe  after  the  uver 
cA  the  baildinga  had  created  the  nnisance.  He, 
therefore,  assnmes  that  there  was  an  existing 
naisaace  at  the  time  ol  the  letting  which  had 
not  afterwards  been  rnnoTed.*  To  ms  jad^ment 
on  tiiat  groond  we  entirely  assent.'*  Then  on  p. 
805,  he  prooeeds,  *'If  JZab  t.  PedUu  is  to  be 
oonsidered  as  a  case  in  which  the  defendant  was 
held  liable  beoanse  ho  had  demised  the  baildinga 
when  the  nnisance  existed ;  or  becanse  he  had  re- 
let them  after  the  user  of  the  baildings  had 
created  a  nuisance,  we  think  t^e  jndgment  right. 
.  .  .  But  if  it  is  to  be  taken  as  a  decision  that  a 
landlord  is  respensible  for  the  act  of  his  tenant  in 
creating  a  naisanoe,  by  the  manner  in  which  he 
Qsea  the  premises  demised,  we  think  it  goes 
beyond  the  principle  to  be  found  in  any  previoosly 
decided  oases,  and  we  cannot  assent  to  it."  The 
same  view  appears  to  have  been  taken  by  Black- 
bom,  J.,  in  the  Gonrt  of  Queen's  Bench  in  Oandu 
T.  Jitbber  (9  L.  T.  Bep.  N.  S.  801 ;  5  B.  &  8.  91). 
where  he  nys,  "  It  must  be  shown  that  there  has 
been  a  demise  redemise  of  (he  land  with  the 
nnisance  existing  upon  it;  tuid  the  noisaDOe  mnst 
be,  if  £  may  so  term  it,  a  normal  ime^iofc  snch, 
for  instance,  as  a  cellar  with  a  flap,  whioh  may  or 
may  not  be  a  nnisanoe."  He  then  goes  on  to  refer 
to  Bich  T.  Baslerfield  (vhi  sup.)  [BLACCBinui,  J. — 
That  case  appears  to  bEre  been  not  quite  ocnrectly 
reported  in  Best  and  Smith,  for  I  seem  to  speak 
ofBdck  T.  Basterfidd  as  being  a  sensible  judgment, 
whereas  for  long  before  that  time  I  was  of  opinion 
it  was  desperately  reflned.]  It  would  seem  a  sound 
.principle  of  law  that  the  Undlord  should  only  be 
li^le  for  a  noiaance  existing  at  the  time  of  demise, 
otherwise  he  wonid  be  at  the  merer  of  his  tenant. 
Here  he  authorises  the  tenant  to  bnud  limekilns,  but 
ho  does  not  authorise  him  to  commit  a  wrong 
against  anyone  dse;  no  nnisanoe  raisted  what 
tbs  premises  mm  let,  and  ther^ore  tiw  landlord 
otn  bein  no  wise  liable. 

Bompas,  eonira^  was  not  called  npcm. 

BucKBUKN,  J. — The  qnestuni  we  have  to  decide 
is  nised  by  the  5th  pan^iraph  of  the  statement  of 
claim.  Now,  where  one  person  authorises  and 
requests  a  person  to  do  certain  things,  he  is  liable 
for  aiqr  conse^enoes  that  arise  therefrom.  If  the 
iitthont^is  given  in  a  lease,  the  person  who  gives 
tiiat  antDority  is  no  less  liable  on  that  account.  I 
do  not  think  the  lessor  can  be  said  to  require 
everything  the  occupier  may  do ;  for  ojunple,  if  a 
m&Q  devises  certain  land  on  an  agriculinral  lease, 
and  requires  that  it  should  be  cultivated  in  the 
best  manner  possible,  and  the  tenant,  exercising 
his  ^scretion,  brings  on  to  the  farm  an  enormous 
quantity  of  most  odoriferous  manure  so  as  to 
create  a  nnisanoe  to  the  neighbourhood,  I  don't 
think  in  a  case  of  that  kind  that  iba  landlord 
would  be  liable,  beoanse  I  do  not  think  that  he 
could  he  said  in  any  way  to  request  or  authorise 
what  had  been  done.  So,  fx»,  in  the  case  of  a 
lease  of  building  land,  the  lessee  might  to  build  as 
to  ol»truct  a  neighbour's  lights,  but  the  lessor 
would  not  be  liable,  for  althongh  he  may  have 
enabled  the  lessee  so  to  build,  ae  did  not  reqnest 
him  to  do  it.  Bat  in  the  case  before  us  the  lime 
field  was  let  for  the  Terr  purpose  of  burning  lime. 
No  doubt,  for  any  mischief  arising  from  a  careless 
or  negligent  use  of  the  field,  the  landlord  would 
not  be  liable,  but  for  any  mischief  that  arises  from 
the  natural  and  necessary  result  of  what  the  land- 
lord authcoised  and  required,  or  even  auUiorised 
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and  did  not  require.  I  think  the  landlord  most  be 
held  liable.  In  Bieli  v.  Baaterfield  {vbi  tup.)  the 
Oonrt  of  Gommon  Pleas  oame  to  a  oonolasion  of 
feot  which,  if  true,  jusciftes  their  demsion.  It  was 
an  aotaon  for  alleged  nuisance  arising  from  a 
ontam  chimney,  and  it  appeared  that  when  the 
fires  were  lighted,  as  the  tenant  did  light  them, 
then  the  nnisanoe  arose,  but  evidence  was  given 
that  a  previous  tenant  made  the  fires  of  coke,  and 
when  that  was  the  case  there  was  no  nnisMice,  and 
in  their  jndgment  the  court  proceed  to  say,  "  It 
being  quite  possible  for  the  tenant  to  oocnpy  the 
shop  without  making  fires,  and  quite  optional  on 
his  part  to  make  them  or  not,  or  to  make  them 
with  certain  times  excepted,  so  as  utA  to  annc^ 
the  phuntiff,  or  in  such  a  manner  as  not  to  oreato 
any  quanti^  of  smoke  that  oould  be  deemed  a 
nuisance,  it  seems  impossible  to  say  that  the 
tenant  was  in  any  sense  the  servant  or  agent  of 
the  defendant  in  doing  the  acts  complamed  o£ 
The  utmost  that  can  be  imputed  to  the  defendanfc 
is  that  he  enabled  the  tenant  to  make  fires  if  he 
pleased."  Assaming  that  that  evidence  was  oor- 
reot,  the  nnisanoe  there  was  not  the  necessary 
result  of  the  tenant^.  But  in  this  case  there  is  a 
demise  for  the  express  purpose  of  burning  lime^ 
and  the  natural  result  of  that  burning  lime  is  the 
nnisance  complained  of.  On  this  point  the  de- 
murrer cannot  be  upheld.  As  to  the  6th  para- 
graph, I  do  not  think  the  landlord  is  responsible 
for  what  has  been  n^ligently  and  improperly 
done.  If  the  demise  of  the  quarry  is  on  snon 
terms  that  the  tenant  must  work  it  by  blasting,  that 
should  be  stated.  The  plaintiff  may  amend  that 
paragraph,  and  we  give  him  leave  so  to  do. 

Lush,  J. — I  am  of  the  same  opinion.  I  have 
always  looked  upon  the  judgment  in  Bieh  v.  Basier- 
fisld  (ubi  swp.)  as  one  of  great  refinement.  There 
the  premises  were  let  to  be  used  as  a  ooffee  shop. 
I  therefore  Uiink  it  mnst  have  been  oontemplated 
ihattiie  tmant  should  bum  ordinary  fheU  and  thai 
I  think  would  have  rendered  the  landlord  liable. 
This  case  is  difiiarent,  however,  for  here  the 
defendsat  lets  land  lor  the  erection  of  limekilns, 
from  which  smoke  most  of  necessity  rise ;  so  the 
act  of  Uie  tenant  is  clearly  t^t  of  the  landlord. 

Denw/mr  io  Bfh  foragrapk  over-rvied.  Letvat 
gvm  io  plaiai^  io  ammid  6(a  paaragraph. 

Solicitors  for  plaintiff,  Biaihoff,  Bompaa,  and 
Biseht^t  for  S.  and  B.  L.  Waugh,  Cockormonth. 

Solidtors  fbr  defendant,  SpeeMy  and  Co. 


Wedneadoy,  May  10. 
Bko.  (on  tiie  mosecation  of  J.  B.  Saunders)  v.  Thb 
PosnusTBS-Gsmsu..  (a) 

TeUgraph  Act  1868  (31  ^  82  Viet.  c.  110, ».  8)— 
PurdMus  hy  Poelvuuter'Qeneral  of  a  Telegraph 
Company —  Oompentation  to  ofieert — Annual 

By  81  ^  32  Vid.  e.  110,  «.  18,  sui-sdcf.  7,  it  ie  pro- 
vidM  that  every  officer  and  dark  of  any  company, 
the  undertenant  of  which  unay  be  purchased,  who 
has  been  nof  less  than  jive  years  in  tits  service  of 
telegraph  companies,  and  in  the  receipt  ofayeariy 
salary,  or  who  has  been  not  less  than  seven  yeara 
in  the  service  of  telegrc^h  companies,  and  is  in 
receipt  of  remuneration  at  a  raie  of  not  lees  than 
50i.  a  year,  shall,  if  he  receives  no  offer  of  an 

(ft)  Befortod  I?  K.  E.  AaraUR,  BunM«:ftfe-Lkw. 
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omoinfmmi  by  the  Poatmaater-Qeneral  in  the 
leCegrvjahic  department  of  equal  value  to  the  ap' 
poiniment  held  by  him  under  any  company, 
receive  by  way  of  compensaiion  an  annuity, 
payable  half-yearly,  equcu  io  a  eeiiaxn  proportion 
therein  named  of  the  aimttoZ  emdvmml  darieed 
by  him  from  hu  qffiee. 

^Phe  prosecutor  was  Superintendent  of  the  Weatem 
and  South  Wales  Digtrict  of  a  telegraph  corapany, 
tohoae  undertaking  had  been  pwrcha$ed  by  the 
Qovemment,  and  haA  been  in  receipt  of  a  yearh/ 
ttdamj  for  a  ev^^cient  iime  io  bring  him  within 
ihs  vrovitione  0/  31  82  Vict.  c.  110.  Part 
of  AM  du^  was  to  travel  for  iJte  pvrpoae  of 
tiupeeting  telegraph  wiree  and  posit.  When  to 
irmeUing  htt  recexvod,  in  tuUKHon  io  hU  ordinary 
raZoty,  certain  regular  rata  of  aWnoanee,  vary- 
mg  oMording  to  we  Imgfh  of  <mm  he  wo*  abaemt 
from  home.  Theee^  <Aa  Poetmtter-ihneireA  eon- 
imdedt  were  intended  eimply  as  an  indemnity 
agaanat  the  extra  pertonal  expendiime  incurred 
or  OMtKUted  to  be  incurred  by  him  while  ao  travelr- 
Kng  upon  the  buaineaa  of  the  company,  aaid 
formeano  part  of  the  "  annual  emdmnent  of  his 
iMee,"  to  OB  to  entitle  him  to  conmeneation  .- 

Meld  {per  Blachhwm  and  Quaan,  JJ.),  thai  the  term 
"  emolument "  meant  any  profit  or  adooKtage, 
and  thai  the  panfmenia  made  for  travelling  ex- 
penaea  were  to  be  taJeen  into  conaideratum  in 
trying  to  atcertain  what  toot  the  annual  profit 
and  advaviage  whteft  tAa  jroteeaior  derhedfirom 
his  qffiee. 

Tejb  caMoame  npop  demniTer  in  amnrar  to  a  man- 
danKut  and  1^  to  Milea,  moA  was  an  afipIiaKtion 
upon  the  part  of  ]u.  SanncleTB  to  compel 
PoatmMter-General  to  pay  him  comiensBtioD, 
nnder  the  Telegraph  Act  1S68  (31 4:32  Vict.  c.  110, 
fl.  8,  Bnb-sect.  7).(a) 

Mr.  Saunders  resided  at  Tannton,  and  was 
Supermtendent  of  the  Western  and  Soath  Wales 
District  of  a  Telegraph  Gompanj,  whose  under- 
taking had  been  pnrohBsed  by  the  (Government, 
under  the  Telegraph  Aot  1868.  He  was  in  receipt 
of  a  yearly  salary,  and  had  been  in  the  service  of 
the  company  some  twenty  ^ears.  Part  of  his  duty 
was  to  inspect  teleeraph  wires  and  posts,  and  for 
this  purpose  he  had  frequently  to  travel  consider- 
able distances.  Whenever  he  was  travelling  be 
received  certain  fixed  sums  for  his  expenses  in 
addition  to  his  salary,  as  ftdtows :  If  away  more 
than  twenty-four  hooTS,  at  the  rate  of  12«.  Gd.  per 

(a)  Bmy  offioer  and  oleik  of  Roy  oompany,  th«  ander- 
takimr  of  which  may  be  {nirobased,  who  hu  beaa  not  Imi 
tliaDnTtt7«anintbe»«rTioeof  tdflgnqthoompMiieB  and 
in  the  reoeipt  of  a  yeariy  ealaty,  or  who  baa  been  not  less 
than  B«ren  yean  is  the  serrioe  <rf  tel^fraph  oompuiieB,  and 
isinreoeiptofreiuimerationatsiateof  notleaetiianSOI.  a 
TOUT,  ■haUfif  heraoeiT«Bnoofferirfanappointiiientby  the 
Poitmaster-Oflneral  in  thetekgr^hie  deparbneat^  which 
shall  be  deemed  by  an  arUteator  ^pointed  by  agreement, 
or  failing  agnflment,  appointed  by  the  Recorder  of  zion- 
don  for  the  time  being,  to  be  of  equal  valae  to  the 
appointment  held  by  him  under  any  oompany,  noeive 
daring  his  life  fnoi  the  Fostmaster^taiml,  by  way  of 
oompenaation  for  the  lots  of  hia  office  from  the  time  at 
whiofa  the  Oovernment  takes  posseaaion  of  the  company's 
tdegrapfa,  an  annuity  payable  half  yearly,  eqoal.  If  he 
shall  have  been  in  the  aenriee  of  the  telegraph  oompaniee 
twentjT  yean,  to  two-thirds  of  the  aonnu  emolunent  de- 
rived by  him  ftom  his  offloe  on  the  2401  day  of  June  1868, 
and  in  reepeot  to  any  sooh  persons  who  have  been  in 
■noh  aervioe  leas  than  twenty  years,  the  said  annuity 
ahall  be  diminished  at  tbante  of  oae-tirentietii  for  every 
year  less  than  twsBty  yearsdming  whieh  hehaa  been  in 
aniMi  serrioe. 
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day ;  if  leas  than  twenty-four  houn,  at  the  rate  of 
ba.  a  day. 

In  his  return  to  the  writ  the  PoBtmaster-G^eneral 
alleged  that  the  rates  of  allowonoe  paid  to  officers 
whiut  travelling  were  ''an  indemnity  against  the 
extra  personal  expenditure  incurrea  or  assumed 
to  be  moorred  by  the  officers  while  engaged  in 
travelling  upon  the  bnsiness  of  the  company 
beyond  their  ordinary  expenditnre  when  so  ea- 
gaged  in  travelling,  and  that  the  allowanoes  from 
time  to  time  made  and  paid  to  the  officers  in  ao- 
Gordanoe  with  the  rates  did  not  at  any  time 
form  any  part  of  the  yearly  salary  or  ramuneration 
of  the  dEoem,  bat  were  mHn  tune  to  time  made 
and  paid  the  oompanv  for  the  purpdae  and 
with  the  olgect  ci  indemnuying  tb«  omoera  agmbisfc 
their  aaid  extra  personal  expenditnre  inoazred  or 
■aanmed  to  be  inoorred  in  manuear  aforeeaM,  and 
ibr  no  othw  purpose  or  object,  and  on  no  other 
terms  and  for  no  other  oonsideaKtion  what- 
soever." 

Mr.  Saunders,  however,  averred  in  his  plea  tiut 
the  saod  allowanoes  were  not  made  or  paid  as 
an  indemni^  <mly  against  the  extra  peraonal 
expenditnre  incurred  or  assumed  to  be  incorred 
by  the  officers  whilst  engaged  in  travelling  cm  the 
business  of  the  company  oeyond  their  ordinary 
expenditure  when  not  so  engaged  in  travelling, 
but  were  made  or  paid  to  die  otBoers  in  all  oases 
when  cravelling  on  the  oompany's  baainees» 
whether  any  actual  extra  expenditure  was  incurred 
by  them  or  not,  and  were  fixed  payments  mad* 
or  paid  to  the  Df&aan  when  travelling  on  the 
compan/s  bntdseea.  AndtheolKoarB  venahn^ 
mnployed  in  eaeb  vear  of  their  service  for  a  la^[ft 
portion  of  the  year  in  travelling  nponthe  hnfrinwtn 
of  the  company,  and  during  the  time  thogr  were  so 
employed  th^  were  alwaya  paid,  the  aud  allow- 
Mioes  and  saved  the  moneys,  or  a  large  part  ot  the 
mooOTB  th^  wonld  otherwise  have  e:q>nided  upon 
food,  Doard,  and  lodgings  at  home,  and  that  tb» 
allowances  were  part  of  the  annual  emoloment  of 
the  officers." 

The  question,  thereftue,  came  on  to  be  argnad 
whether  these  payments  wore  to  be  taken  into 
acoonnt  as  forming  part  of  the  annual  emoliunenta 
received  b^  Ur.  bonders  from  his  office. 

Sir  S.  Jamea,  Q.C.  and  A.  Oharlea,  for  the  pro- 
secator. — It  is  admitted  that ,  so  far  as  re^urds 
salary  uid  time  of  service,  this  case  oomes  withia 
30&31  VioLdlO,  S.8;  the  only  qnesticn  Iben- 
fore  is,  as  to  what  is  the  meaning  of  the  word 
"  emtdument."  The  additional  sum  ,diat  was  paid 
to  Mi.  Sannders  for  traveHiog  expenses  was 
tinctly  by  way  of  emolument.  His  posiiioa  vraa 
similar  to  that  of  a  commercial  traveller  who  re- 
ccives  so  much  a  day  for  his  expenses.  He  -wma 
able  to  take  part  of  the  mimey,  and  even  if  the 
money  were  all  expended  he  was  relieved  from 
his  home  expenditure.  The  word  "  emolument  '* 
includes  something  beyond  a  salary  and  romu- 
neration.  If  a  person  receives  a  salary,  with  board 
and  lodging,  and  he  is  deprived  of  the  board  and 
lodging,  he  is  also  deprived  of  an  emolument-  It 
is  equally  an  emolument  whether  paid  in  money  or 
in  meal.  [Bucksusn,  J. — If  ^ou  put  a  servaDt  on 
board  wages,  yon  oertatnlv  give  him  a  good  deal 
more  tiian  if  Ton  only  pay  his  wages  and  give  him 
his  board.]  Take  the  case  of  a  ollBric  who  cboosas 
to  live  at  an  hotel  and  p^s  ao  mueb  a  day  for 
acoommodation  and  food,  if  he  was  travelling  all 
the  year  Toiuid«  he  would  never  hare  to  pay  any- 
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-things,  be  would  get  128.  6d.  pud  in  mooey,  simply 
for  tfae  purpose  of  finding  himself  in  Ixwrd  and 
food.  Ib  nofe  that  in  the  way  oC  retmuierakion  P 
l^BLiuKBDBN,  J. — That  ia  doabtCoL  I  shoiild  sap- 
pose  onoloment  woald  be  better  thao  remnnera- 
tiion.]  Certainly,  htj  is  grettiog  that  in  money  and 
■in  kuid  which,  if  he  hut  reoeived  a  lamp  sum  as 
salarr  and  had  stayed  at  home  and  piud  for  bia 
■bDaTd  and  lodgiz^,  he  woald  not  be  relieved  from 
payinfl  for. 

S.  C.  8.  Boioen  and  OoMerUy  (with  them  the 
Attomey-Qmeral),  for  the  Posbmaater-Qeneral. — ' 
Two  diSwent  olasses  of  oompany's  oflEioerB  were 
iotcoddad  to  be  oampOBMDbed  imdar  the  stetafee,  the 
nnkiuw  of  whose  Temtmeration  is  dssccttied  dm* 
ttooUy  in  reepeiMi  to  eaoh.  The  fi^st  -  olass  is  the 
-claas  of  serrants  w4io  are  in  receipt  of  yeariy 
salariee,  and  as  thcr^  are  persons  who  may  be  pre- 
.«iuaed  to  be  in  a  higher  grade,  and  to  have  greater 
responsibility  tiun  those  who  hareik  lees  salary, 
Hiey  are  <Hily  required  to  be  fire  years  in  the  eer» 
'vioa  of  the  company  purchased  by  the  Goreru- 
inmt^  the  second  ouss  consists  ot  those  who  hatTO 
not  yearly  sakunee,  bnt  who  ha^e  remonerakion 
which  unecmts  to  a  given  snm,  and  as  theqr  pro^ 
-bably  betong-to  alower  laok,  tbsy  mosk  be  m  the 
sarrioe  at  tm  company  for  seven  years.  [BulCKt 
BUSS*  J. — May  there  not  be  a  man  who  amtes  the 
two ;  that  is  to  say,  who  is  in  receipt  of  a  fized 
safauy,  and  who  also  reoolvee  that  which  amonnts 
to  nvMuwration  P  Quain,  J. — Suppose  for  in- 
stance, he  had  a  per  ceotage  upon  all  the  messages 
In  srat  oat  dmnng  &j,  as  well  as  a  Bshwy.] 
BoesMy  in  seme  obbsb  there  may  be  penoBs  who 
&U  tuider  both  oategoru^  bat  it-  ia  nnneoes- 
■sary  to  argoe  that  pomt  now.  The  Legt8l»< 
tore  inten&d  to  give  people  compensation  for 
salary  or  remnneration,  the  salary-  or  reraune- 
rafeioH  in  dtber  case  being  the  salM7  gima,  and 
the  resawwratkn  grren  for  services,  fins  alloww 
«nee  is  neither  port  of  his  salary  nor  part  his 
renraneratioo.  [BuCKBimK,  J. — Why  not  part  of 
bis  renmneration  P  Qvain,  J.— l^ike  the  ease  of  a 
«onuiemafd  traveller  who  had  a  ^ninea  a  day 
allowed  for  travelling  expenBse ;  I  thmk  he  wonld 
be  very  macfa  astonished  if  '  he  was  told  that  the ' 
gmnea  a  day  was  no  pert  of  hiS' remnneratiim.] 
was  an  indemnity  and  not  a  remnnenttion ; 
itwasnerw  intended  UisreBhoald  be  any  profit, 
bat  only  toprerentkUsaflaring  any  loss.  Again, 
itbe  stasnte  speaka  of  an  "atmual  emdament  d»> 
rived' by  bin  from  Ua  ofBoe,"  andoKonot  ap{% 
'totm  savtng'SodiaBtiiM  wl^ioh  isnot  dsrived  by 
him  firom  his  office. 

OAoviSs  refdied. 

Blickbout,  J: — I  think  in  this  case  the  jndg- 
anent  ooghe  to  be  teohnicaJly  for  the  Grown, 
though  in  realifey  it  is  against  the  Grown,  as  the 
PostmaatwGbneral  is  the  defmdant,  and  that  the 
«ompenBati<»i  sbonld  be  assessed.  What  the 
aooont  of  that  assessmenb  is  to  be  becomes  a 
different  qoestion  alte^ther,  and  is  not  now 
before  ns.  The  snb-seoL  of  the  Act  on  which  it 
■all  tarns  is,  **^That  every  officer  and  clerk  of  any 
company,  the  undertaking  of  which  may  be 
pmrchasnd,  who  has  been  not  less  than  five  years  in 
the  service  of  tdegrnph  companies,  and  in  the 
leoeipt  of  a  ^arly  sMuy,  or  who  has  been  not 
Iflss  than  eevm  ;rean  in  the  snrioe  of  telsgn^ 
compaaida,  and  u  in  reocapt  of  remoaeration  at  a 
nto  of  not  leas  than  50E.  a  year,  shall  be  eatitled 
to  conqwnsation.'*  Now,  the  Orat  qoestiOB  ii  what 


[Q.B.  Div. 


is  meant  by  that  word  "  remnnvatton'*  in  the 
seoood  claase  P  Mr.  Bowen  argoes  it  is  contrasted 
with  a  yearly  salary,  and  means  a  man  who  has 
been  in  receipt  of  a  siduy  of  SidL  a  year  for  five 
years ;  he  ia  to  have  compensation;  and  if  he  has 
been  in  receipt  of  a  salary  paid  by  weelra  or 
months,  but  yet  many  months  which  iu  the  aggre- 
gate amoant  to  not  less  than  501.  a  year,  bat  that 
ib  applies  to  no  other  case.  I  think  the  won! 
"  remuneration"  is  a  wide  term,  which  means  a 
quid  pro  quo.  If  a  man  gives  his  servioes  and 
gives,  that  qv/id  pro  quo,  and  gives  it  for  whatever 
the  q'*o  is,  whatever  ctmsideration  he  gets  for 
giving  his  servioes  se«ns  to  me  a  renmnoratioa 
for  his  servioes.  Oonseqaantiy,  I  think  if  a  persou 
was  in  the  receipt  of  a-  payment,  or  in  the  reoeipfe 
of  a  per  oentage  or  any  mode  of  payment  which 
woola  he  an  aotnal  mim^  payment,  che  amount 
he  wonld  receive  annually  in  respect  of  that  would 
be  remuneration,  and  consequently  I  think  that 
this  statute  in  the  early  port  of  it  must  be  oon> 
strued  to  ratend  not  only  to  money  parments  bnt 

;  to  any  paymmt  given  in  exchange  for  it,  as  a 
remuDeration  for  his  servioes  in  the  office.  That 
being  so,  he  is  to  have  an  annual  compenaation 
which  is  to  be  a  certain  proportion  of  the  annaal 

'  emolament  derived  from  his  office.  The  facts 
appear  to  be  in  this  case  that  the  officer  in  question 
has  been  in  the  habit  of  giving  his  servioes,  partly 
staying  at  home  and  partly  travelling;  and  when 
he  travelled  his  orcnnary  salary  ran  on,  as  I 
understand,  but  his  board  and  lodging,  that 
is,  Ids  expenses  when  tnndling,  were  paid  by 

'  the  company,  and  instead  dt  making  him  being 

>  an  aaoonnt  of  ail  be  expended  and  then  repay- 
I  ing-  hioi,  they'  agree  -  he  .should  reouve  a  certain 

fixed  sum  for  tbf^  while  so  travelling.  The 
'  first  question  ia,  is  there  any  enudument  derived 
from  thatP    I  shoold  say  myself,  if  tha  fact 
be  that  the  128.  6(2..  the  amoant  allowed  him, 
exactly  compensated  him  for  his  expenses,  which, 
of  course,  is  a  possible  fact,  that  he  did  nob  make 
I  either  profit  or  loss  by  ib,  or  as  very  probably,  if  it 
'  comes  to  the  Beoorder,  the  Becoraer  may  say : 
"  Having  acted  together,  yoa  and  your  employer, 
onthe  phnoiple  that  you  receivedasam  forexpenses, 
<  it  must  be  taken  as  against  you  that  it  was  an  exact 
! '  remuneration,'  and  if  you  did  make  a  profit  yoa 

>  ought  not  to  have  done  so."  In  either  of  tnwo 
'views  Uie  Beoorder  may  say  he  is  to  mt  nothing 
'  for- the  profit  that  he  has  made  out  of  the  12s.  Bd. 
.  thatwsB  paid.  But  I  am  quite  nnable  to  perceive 

that  when  he  was  tsken  away,  and  when,  most 
olearly,  somethine  would  be  reduced  in  his  own 

;  expanses,  inasnutch  as,  whatever  it  was,  he  did  pay 
for  his  butcher  and  InJcerat  home,  that  daring  the 
time  he  was  traveling  would  be  aaved,  thsrfi  he 
did  not  receive  some  remuneration.  I  likened  it  to 
the  case  of  a  domestic  servant,  who  received  a 
salary  and  wages  at  a  certain  rate  and  also  board 
aud  lodging  as  ptu-t  of  the  remuneration  -,  and  if 

'  he  was  wsmissed  improperly  and  unlawfully,  the 
measare  of  damages  wonld  not  only  be  the  money 
paid  to  him,  bub  the  money  and  money's  worth  in 

I  remaneration  of  his  servic^s-whioh  he  wonld  have 
received  if  the  contract  had  been  carried  out,  and 
to  that  extent  there  is  something — it  may  be  little 
or  it  may  be  mmdi — which  would  come  within  the 
term  "remnneration."  I  think  the  emolument 
means  all  he  has  benefited  in  either  ot  the  oases 
where  he  has  a  fixed-salary,  or  inlha.  case-  whera 
he  has  a  remaneration  fw  his  servioes;  thoeinolar 
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nunt  mmj  tw  what  he  profited  thereby  and  whicb 
has  been  taken  away  from  him  by  the  Oovtmment 
porehasmg  it.  I  say  no  more  upon  it  than  that 
that  is  the  principle  in  my  mind  on  which  the  per- 
Bon  who  has  nitimately  to  assess  the  dam^ies  will 
hare  to  act. 

QuAiir,  J. — I  am  of  the  same  opinion.  In  my 
jodgment  it  turns  apon  the  meaning  of  the  ei- 
pression  "annnal  emolament,"  and  I  find  on  look- 
ing at  Johnson  that  "  emolnment "  is  defined  to  be 
"  profit  or  advant^e,"  and,  therefore,  it  means  the 
annual  profit  or  adVanta^  which  he  has  derired 
from  the  office.  Surely  it  cannot  be  doubted  for 
a  moment  that  in  trying  bo  ascertun  what  is  the 
annual  profit  and  advantage  that  he  derired  from 
his  office,  you  mast  take  into  consideration  the 
sum  paid  him  for  traTelling  expenses.  Taking  the 
whole  of  that  into  consideration,  does  he  derive 
an  annual  profit  or  advantage  from  it  P  If  he  does 
thai,  he  is  entitled  to  have  oompensation,  and  that 
mast  be  taken  into  ooDsidention  in  calonlating  the 
amoont.  It  appears  to  me  to  tnm  on  the  word 
remnnmhtion  m  the  earlier  part  of  the  section. 

J udgment  for  proeeaUor. 

SoHcators  :  OhUds  and  BcUten,  agents  for  Jt>hn 
Tcamton,  Taunton,  for  the  defendant ;  for  the  pro- 
secutor, W.  S.  Aahurtt. 


May  27  and  28. 

WlI<BT  V.  MlDXAHD  BULWAT  CoVFAmT.  (a) 
JioiZva^  C<mipany  —  PoBsenger  wing  improper 

croenng — Invitation  by  tervanU — Negligence. 
jPlavaiiff  loaa  in  the  kahit  of  traveling  by  the  last 
train  from  K.  to  L.,  which  departt  from  the  up 
platform.  Adjoining  the  down  plaiform  at  the 
K.  station  is  a  booking  office  ana  waiting  room  ; 
hut  tliere  is  no  o;ffice  or  room  or  any  shelter  whai- 
ever  on  the  platform.  In  the  middle  of  the 
BtaHon  ovponte  the  hooiking  ojffice  the  ground 
ieiween  the  rails  was  ecvered  with  wood  for  the 
md&  of  several  feet,  over  which  passengers  used 
to  cross  when  there  was  no  train  standing  in  Vte 
station.  Near  the  south  end  of  the  staiUm  there 
it  also  a  covered  wooden  bridge  over  the  rails,  the 
steps  hading  to  which  opan  on  to  the  causeway 
of  a  highway,  so  that  awy  person  who  wished  to 
cross  over  from  one  platform  to  another  by  th^ 
bridge  would  have  to  go  from  the  station  to  the 
high  road,  ascend  the  steps,  cross  the  bridge, 
descend  again  to  the  high  road,  and  then  re'crUer 
the  station.  On  the  let  May  1876,  the  plaintif 
arrived  in  good  time  for  his  train,  and  went  to 
the  waiting  room.  Shortly  before  his  train  ap- 
proached the  vp  plaffm-m  a  porter  caUed  out, 
"AU  (he  oAer  side  for  L."  At  that  time  there  was 
no  tra/m  in  the  staiion,  so  that  passengers  could 
safely  use  the  middle  erossina,  2?m  plaintiff, 
howover,  had  not  then  taken  his  Udut,  and  by 
the  time  he  had  done  so  a  train  had  entered  the 
station,  and  was  standing  on  the  down  line, 
thereby  blocking  up  the  middle  crossing.  The 
plaintiff,  therefore,  being  m  a  hurry  to  caicA  Am 
train,  did  not  cross  over  the  rails  by  the  bridge, 
but  walked  along  towards  iJie  end  of  the  platform, 
and  then  jumped  on  to  the  tails  for  the  purpose  of 
reaching  the  up  platform.  In  doing  so  he  sus- 
tained consid'-rnM*  i^iju^y,  the  ground  b^ween 
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ihs  rails  <U  Suet  poM  iaring  heen  emamiied,  and 
the  bdtttut  remand.  At  the  trial  eenral  wU' 
nesses  were  eedied  to  prove  thai  when  the  vUdMe 
orossing  was  blocked  they  were  in  ike  hahU  pf 
petting  across  from  one  platform  to  Ute  other  a$ 
best  they  etndi,  and  did  not  m<Uce  use  of  the 
bridge.  The  company's  officuds  denied,  hovmer, 
that  they  had  ever  s<mctioned  such  a  proceeding* 
The  jury  found  a  verdiet  for  the  plaintiff,  but  a 
rule  was  afterwards  granted  to  set  it  aside,  on  (he 
ground  that  there  was  no  evidence  of  any  negU- 
genee  on  the  part  of  the  company. 
Held,  thai  as  a  proper  place  had  been  provided  for 
crossing,  of  which  the  plaint^  was  aware,  and 
there  was  no  evidence  of  an  invitoHon  on  the  part 
of  any  servant  of  the  ratbcoy  company  to  cross 
where  he  did,  (he  d^endants  were  n(4  liMe  for 
the  ttt^wrief  whv^  me  pUmtUf  had  wetaiwei. 
This  was  an  action  tried  before  Baron  Bramwell 
at  the  Leeds  Spring  AasiaSB  1876,  when  a  verdict 
was  fonnd  fbr  the  pluntiff  fbr  50i.  damages. 

The  material  faots  are  as  foUowa.  The  plaintiff 
was  a  famiture  looker  and  general  dealo*,  oanj' 
ing  on  boBinees  at  Leeds,  ana  was  in  the  habit  of 
attending  Keighl^  for  business  purposes  on 
market  aitd  fiur  days.  It  was  his  practice  to  go 
to  Eeighley  by  an  early  train  every  Saturday 
morning,  and  to  return  at  night  by  the  last  train. 
On  the  Ist  Ma^  1875  he  went  to  Keighlsy  as 
usual,  and  on  his  return  arrived  at  the  station  in 
good  time  for  the  up  train,  which  was  due  to 
leave  Eeighley  at  11.25  p.m.,  hut  which  was  not 
unfrequently  late.  At  Eeighley  station  there  is 
a  booking  office  aod  wfuting  room  which  adjoin  the 
down  platform,  but  them  are  no  offices  or  rooms 
or  any  shelter  on  the  up  platftom.  The  praotioe 
of  the  plaintiff  and  of  peBsengen  genwally  waa  to 
wait  in  the  waiting  rotun  ot  on  the  down  platform 
until  advised  by  porters  of  the  arrival  or  f^proadi 
of  the  train,  and  then  to  crow  the  rails  to  the  np 
platform.  There  is  no  direct  means  of  getting 
across  from  one  platform  to  the  other  in  the 
station  without  crowing  the  rails.  There  is,  how- 
ever, a  covered  wooden  fpot  bridge  over  the  rails 
near  the  south  end  of  the  station,  but  there  is  no 
oommunicabion  between  the  bridge  and  the  plat- 
form. The  steps  leading  to  the  bridge  open  on  to 
the  causeway  of  the  high  road  between  Eeighley 
and  Bradford  (which  crosses  the  rails  on  the  level) 
immediately  on  the  south  side  of  the  station.  Any- 
passenger,  therefore,  who  used  that  brid^  would 
nave  to  go  from  the  statum  on  to  the  hi^  road, 
ascend  the  steps,  cross  the  bridge,  descend  again 
on  to  the  highroad,  and  re-enter  tiie  statuon.  It 
was  proved  ttat  in  the  middle  of  the  station  op* 
posite  the  bookme  office,  the  groond  between  the 
rails  was  coverw  with  wood  (br  the  width  of 
several  feet,  and  over  this  passengers  coming  oat 
o{  the  booking  office  and  wishing  to  cross,  pass 
when  there  is  no  train  stuiding  in  the  station. 
On  the  night  in  question  the  plaintiff  waited  in 
the  waiting-room  until  warned  that  it  was  time 
to  cross.  Shortly  before  the  train  approached  » 
porter  cried  out,  "All  the  other  side  for  Leeda 
way,"  and  the  plaintiff  thereupon,  not  having 
taken  his  ticket,  sent  a  companion  to  the  booking- 
offioe  for  that  purpose,  and  waited  for  him  on  tlw- 
down  platform.  At  the  time  the  porter  gave  the 
pasawgers  notice  to  cross  over  there  was  no  trun 
in  the  station,  so  that  passensers  might  have 
crossed  safely  over.  By  the  time,liowever,  that  Um 
pliuntffi'a  oomponxm  bad  obt^nsd  the  tidcets* 
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there  was  &  train  Btanding  on  the  down  line.  The 
plaJntifF,  therenpon,  beinff  in  a  hurry  to  catch  the 
trun,  did  not  paas  over  uie  rails  by  the  sontfaem 
eroHsiiig,  bnt  widked  along  the  plaUbnn  to  the 
tul  of  the  train  and  then  st^ipea  on  to  the  rails 
and  eroned  oT<{r.  In  doing  this  ha  8t^^>ed  into  a 
hi^  dng  between  the  nila  of  tiie  mi  Ime  and  was 
thrown  with  ocmBiderdde  foroe  wiw  his  head  on 
to  the  farthest  rail.  It  ai^Mared  on  examination 
.that  the  gronnd  between  the  two'  rails  ot  the 
np  line  was  excarated  ior  a  ocmaidaraUe  distance 
along  the  station,  uid  the  ballast  remored.  At 
the  trial  the  plaintofE  called  several  witnesses  to 

Eve  that  when  this  middle  crossing  was  blocked 
a  trun  standing  in  the  station,  thoy  were  in 
habit  of  getting  aorose  from  one  platfbrm  to 
the  other  as  best  tbey  conldj  and  nerer  went 
TOnnd  1^  the  highway  add  so  aovoes  the  bridge ; 
the  company's  omciala,  however,  donied  that  they 
bad  ever  sanctioned  such  a  praotioe.  The  jory 
fonnd  for  the  plaintiff,  bat  a  role  ni$i  was  after- 
wards obtained  to  set  aside  snoh  verdiot  ob  the 
gronnd  that  there  was  no  evidence  oS  any  negU- 
genoe  on  thejpazt  ol  the  datendants. 

Havla,  Q.  G.  and  V.  T.  Tkompeom  oa  behalf  of 
the  phuntiS,  now  showed  oanse  agfunst  the  role, 
and  cited 

Holnwar.  Worlh-EastemBaiilway,  20  L-T.  Bep.  N.8. 

616;  L.Bep.  4EX.2M;  38  L.  J.  161.  fix. ; 
Nicholson  T.  Laneashin  and  TorJaiMre  Aotiwoy,  12 

L.  T.  Hep.  K.  S.  391 ;  3  H.  4  C.  Ex.  534. 
£o&wn  T.  North-Bast«m  Baihoay,  32  L.  T.  B«p.  K.  B. 

5S1 ;  I..  Bap.  10  q.  B.  ^  ;  H.  ft  L.  44  L.  J.  112, 

Q.B.' 

Fitzjames  Stephen,  Q.  G.  and  J.  Wheelham,  sup- 
portMthe  rale. 

CocEBUBN,  C.J. — I  don't  ttdnk  we  need  tronble 
yoa  any  farther,  Hr.  Stephen.  I  hope  (I  only 
express  my  own  opinion,  beeanae  I-'am  not  sore 
that  my  learned  brothers  will  agree  with  all  I 
say)  I  shall  not  in  any  way  be  understood  as 
expressing  an  opinion  that-  a  railway  company 

,  where  they  invite  a  passenger  to  cross  a  line  at  a 
partianlar  spot  may  not  ^.liabl^  even  though 

_  than  may  be  no  neoessity  for  crossmg  the  line  at 

'tiukt  spot^  Bnt  herd  the  real  qoasMon  is*  was 
there  anjr  (nvitatimi  at  all  to  crossP  If  tiiere  has 
been  an  invitation,  then  I  think  it  was  dearly  the 
dttt^  of  the  oomrany  to  take  care  either  that  there 
is  a  partioalar  plaoe  at  which  the  passenger  ibay 

*  cross  with  nie^,  or  to  keep  their  une  m 
snob  a  condition  that  he  may  get  <.  over  any- 
where without  danger.  Mere  a  orossiag  was 
provided.  '  I  will  go  still  further,  and  say  that 

'  not  only  are  the  company  bound  to  have. a  fit 
place  for  crossing,  bat  are  also  bound  to  give 
their  passengers  reasonable  notice  of  the  place 
where  they  are  expected  to  cross,  or  reasonable 
means  of  discovering  where  the  crossing  is. 
I  don't  at '  all  mean  to  say  that  if  the  place 
of  crossing  is  visible,  and  can  plainly  be  seen 
daring  the  daytime,  and  is  well  lighted  up  at 
nifi^t,  that  the  railway  company  must  call  the 
express  attention  of  a  passenger  to  it.  In  that 
iase-it  is  the  {nssengers  duty  to  avail  himsdf  of 
tbeopportunities  afforded  him,  and  to  use  the  oross- 
in^  which  has  been  provided.  On  the  other  hand, 
it  IS  not  enoDgh  fo^  a  company  to  say,  "  We  have 
provided  a  crossiiig,"  unless  some  means  have  been 
taken  by  which  the  fact  that  si^  a  place  exists 
is  broaght  to  the  notice  of  the  passenger.  I  lay 
that  down  as  a  proposition  which  I  think  ought  to 
govern  a  case  like  the  present;  still,  althon^  a 
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company  ^y  not  themselves  have  brought  to  the 
notiee'fof  a  passenger  the  position  of  A  crossing, 
still,  if  he  has  acquired  the  knowledge  aliunde,  it 
romss  pntctioally  to  the  same  thing  as  if  the  com- 
i*any  had  tvrmght  it  under  hia  notice.  The  ques- 

ton  here  is  whether  or  not  the  plaintiff  was  aware 
<»f  the  nr^MT  plaoe  for  orossing ;  and  it  seems  to  ' 

le  that  lie  was,  a^  instead  of  availing  hfanself  of 
:he  opportunity  of  crossing  in  safety  which  was 
afforded  him,  be  ohoee  to  neglect  soob  ^portamty» 
and  BO  broaght  on.  himself  wis  misfortane. 

HsixoK,  J. — ^I  agree  -m&i  what  has  bsen,  Baid 
by  the  Lord  Ohief  Jnstico.  A  nulway  company 
wno  conduct  an  enormous  traffic  are  bound 'to 
afford  reasonable  &cilities-  to  their  passengers, 
and  to  take  reasonable  care  in  conveying  tHem.  I 
can  see  Ao  evidence  here  of  an  inviti^tion  by  the 
company  to  act  as  the  plaintiff  acted.'  It  appears 
^t  proper  crossings  were  provided,  and  that  tho 
plaintiff  was  aware  of  their  existence,  so  that 
really  there  can  be  no  imputation  whatever  agunst 
the  company. 

Lush,  J. — I  am  of  the  same  opinion.  A  railway 
company  are  bonnd  to.afibrd  prdper  means  ot 
crossing,  either  by  a  bridge  or-  across  the  line. 
Here  su^  means  existed.  The  platform  sloped  off 
to  a  place  that  was  boarded,  and  the  plaintifE  knew 
of  it.  Instep  of  going  four  y^rds  further  on,  he 
chose  to  jump  down  on  the  line,  and  so  fell  into  a 
hole,  and  saswned  iiijnry.  This,  it  seems  to  me, 
was  eidurely  his  own  hmi ;  there  is  no  evidence 
of  nay  invitation  hj  a  servant  of  the  oomi>any  •  to  . 
cross  the  line  where  he  did.;  all  tiiey  said  wto, 
llpassengers  going  to  Leeds  must  cross  the  line." 
The  only  evidence  that  can  be 'twisted  into  an 
invitation  is  that  the  servants  of  the  company 
knew  that  people  were  sometimes  in  the  habit  of 
jumping  down.  Bat  the  company  were  not  bound 
to  provide  a  levd  crossing  all  along  the  platform, 
and  tLi. mischief  that  happetaed  hare  was  caused 
by  the  plaintiff's  own  &ult.  There  must,  there- 
fore, bo  a  new  trial. 

Rule  dbeolute. 

Solicitors .-  Newtieai  and  ITtZfon,  Leeds,  for  the 
plaintiff;  Bell,  Broderick,  and  Oo.,  ior  BawsM 
and  BeetHor  the  defendants. 


•  '        Friday,  May  5. 

GaTSN'BT  iSm  OTHEBS  V.  MOBGAN  ASD  OTHERS,  (a) 

WiU  hefwe  WUU  Act  1837— TTortfo  carrying  fee^ 
Partial  ezeeuiory  devise. 

A  general  dmiee  in  fee,  evijeet  to  a  partial  exe* 
ffutory  devise  over,  remains  in  force  after  the 
expiralion  of  the  partial  deviae. 

A  teetator,  who  died  tn  1811,  devised  real  property 
to  hie  ion  and  his  heirs ;  hut  if  the  son  ddei 
without  iesue,  to  tlie  testator's  granddaughter 
and  her  heirs;  hut  if  she  died  without  issuer 
to  the  nine  children  of  testator's  son-in-law,  to 
be  equally  divided  among  them,  share  and  share 
aliJce.  The  iestator's  son  was  reeidzKoy  devisee. 

The  son  and  granddaughter  both  died  without  issue, 
the  latter  swrviving  the  former.  4 

Held,  that  offer  the  death  of  all  the  nine  children  of 
the  Bon-in-lfw,  som^  of  whom  survived  the  grand' 
daughter,  l!  -<  ili-/v-.u''inf8t  tdio  •^•Immed  in  right 
of  tip  gmniic-  iHjhtcr,  icffTs  fltl'tijif.  to  thcpreinisee 
%n  fiie  simple. 

(a)  Baported     H.  W.  M'Ksllu,  Hm.,  Banisbu4WLaw.  i 
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This  WHS  a  demurrer  to  a  statement  of  claim, 
which  all^d  as  foUows  3 — 

1.  Fadl  Cook,-  late  of  Whitby,  in  the  coanty  of 
York,  dnly  ezecnted  his  last  will,  dated  5th  April, 
1811,  and  thereby  (amongst  other  things)  devised 
vnto  his  wife,  so  long  as  ehe  remained  his  widow 
and  unmarried,  a  dwelling-honse,  with  the  gardens 
and  appurtenances  (then  in  the  testator's  ocoapa- 
tion)  situate  in  Flowergate,  in  Whitby  aforesaid ; 
and  devised  all  his  messuagea,  farms,  lands,  and  here- 
ditaments, colled  Mortar  Pits,  situate  in  GhMithland, 
in  the  parish  of  Pickering,  in  Uie  county  of  York, 
and  from  and  immediately  after  his  said  wife's 
decease,  the  above-mentioned  dwelling-house,  with 
the  gardens  and  appurtenancee,  unto  and  to  the 
use  of  his  son  Paul  Cook  and  his  heirs.  But  if  it 
so  happened  that  his  son  Paul  Cook  departed  this 
life  without  leaving  any  issue  lawfiilly  hemAbea  at 
his  death  liTing,  then  and  in  that  case,  from  and 
immediately  after  his  said  son's  decease,  the  tes- 
tator devised  the  said  Mortar  Pits  and  the  said 
dwelling-honse  with  the  gardens  and  appurte- 
nances unto,  and  to  the  use  of  his  granddaughter, 
Eleanor  Cook,  and  her  heirs.  '  Bub  if  it  so 
happened  that  his  said  granddaughter  departed 
this  life  withont  leaving  any  issue  lawfully  be- 
gotten at  her  death  living,  then  and  in  that  case, 
immediately  after  his  said  granddaughter's  de- 
cease, the  testator  devised  the  said  Mortar  Pits 
and  the  said  dwelling-house,  with  the  gardens  and 
appurtenances,  unto  and  to  the  use  of  the  nine 
children  then  living  of  his  son-in-law,  John 
Atkinson,  to  be  equally  divided  among  them, 
share  and  share  alike.  And  by  the  same  will  the 
tostabor  devised  and  gave  aU  the  rest,  residoa, 
and  remainder  of  his  estate  and  efleots  what- 
soever,  after  payment  of  his  just  debts,  {nneral, 
and  testamentary  expenses,  unto  his  said  son, 
Paul  Cook,  and  appointed  him  executor  of  lus  said 
will. 

2.  The  testator  died  on  the  20th  July  1811,  and 
bis  said  will  was  proved  by  the  executor  in  the 
J53xcbequer  Court  of  York  on  thelStb  Aug.  1811. 

8.  The  testator  was  at  the  time  of  .bis  death 
seised  in  fee  of  the  eaid  dwelling  house  with  the 
ftardena  and  appnrtenanoea  ana  the  said  JSarttar 
Pita. 

4.  The  said  Isabella  Cook  remained  the  widow  of 
the  testator  and  unmarried  until  her  death,  which 
happened  on  the  1st  Nov.  1825. 

b.  The  said  Paul  Cook,  the  son  of  the  testator, 
departed  this  life  on  tho  10th  Feb.  1884^  without 
leaving  any  issae  lawfully  begotten  at  his  death 
living. 

6.  fie  duly  exeoated  bis  last  will,  dated  2lBt 
April  1831,  and  thereby  devised  all  his  real  and 
personal  estate  unto  and  to  the  use  of  his  wife 
liimma  Cook,  her  faeirB,  exeoutwa,  adminiatratt^ 
and  assigcs,  and  appointed  hw  the  executrix 
thereof. 

7.  The  said  will  was  proved  by  the  said  Emma 
Cook  in  the  Exchequer  Court  of  York  on  the  15th 
May  1834. 

8.  The  said  Emma  Cook  duly  executed  her  last 
will  dated  17th  Aug.  1846,  and  thereby  devised 
tho  said  Mortar  Pita  and  the  said  dwelling  house 
with  the  gardens  and  a^wnrtenances  unto  and  to  the 
uae  of  the  plaintiff  CaJbherine  Cook  Gatenby,  her 
heirs,  executors,  administrators,  and  Msigns 
absolately,  and  appointed  her  eiMontrix  thareotT 

9.  The  said  Emma  Cook  died  on  the  30th  March 
1852,  and  her  said  will  was  proved  hj  the  said 
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Catherine  Cook  QiMieDby  in  the  Exohequer  and 
Prerogative  Court  of  York  on  the  13th  April  18fi^ 

10.  The  said  grand^ughter  Eleanor  Cook  inter- 
married with  Edward  Bidley,  and  departed  this 
life  without  leaving  any  issue  lawfully  begotten  at 
her  death  living  on  the  30th  Sept.  1868. 

11.  The  nine  children  of  the  testator's  son-in- 
law  John  Atkinson  mentioned  in  the  said  will  were 
respectively  named  (1)  Catherine,  (2)  Sarah.  (3) 
Mary,  (4)  John,  (5)  Paul,  (6)  Aim,  (7)  mohaid,  (8) 
Margaret,  and  (9)  Jane. 

12.  (1)  Catherine  AtJcinsou  was  nerernwiried, 
and  died  on  the  27th  May  1833. 

18.  (2)SarahAtkinsoninterinarriedwith William 
Mercer,  but  there  was  no  issue  of  the  marriage, 
and  she  died  on  the  Ist  May  1872. 

14.  (3)  Mary  Atkinson  intermamed  with  William 
Mercer,  and  died  intestate  on  the  12th  April  1823 ; 
she  left  issue  by  the  said  muriage  the  jriaintiff' 
John  Mercer,  who  is  still  living  aod  is  the  nairot- 
law  of  the  said  Mary. 

15.  (4)  John  Atkinson  died  intestate  and  without 
issue  on  the  7th  April  1815. 

16.  (5)  Paul  Atkinson  died  on  the  6th  Nov. 
1830,  leaving  lawful  issue  one  daughter,  who 
intermarried  with  John  Swalea,  and  died  intestate 
ou  the  11th  April  1854,  leaving  lawful  issue  the 
plaintiff  Balpn  Sw^es,  who  is  her  heir-at-law. 

17.  (6)  Ann  Atkinson  intermarried  wi^  David 
Simpson,  and  died  intestate  on  the  24th  July 
1859,  leaving  lawful  issue  by  the  said  marriage  the 
plaintiff  Thomas  Simpson,  who  is  her  helr-aii-law. 

18.  (7)  Bichard  Atkinson  died  intestate  on  the 
16th  Not.  1860,  leaving  lawful  issue  one  dsoghter, 
tho  phuntifE,  ISarj  Ann  Brown,  and  is  the  heiresa- 
at-law  of  the  said  fiibhard  Atkinson. 

19.  (8)  Margaret  Atkinson  died  intestate  and 
withont  having  been  married  on  the  15th  Deo. 
1832. 

20.  (9)  Jane  Atkinson  intermarried  with  Fish- 
burn  Shaw,  and  died  intestate  on  the  20th  JSor. 
1822,  leaving  lawful  issue  of  the  marriage  the 
plaintiff  Mary  Jane  Hargreaves,  who  had  inteir- 
married  with  John  Hargreaves,  aud  is  the  heinM- 
at-law  of  Jane  Atkinson. 

21.  The  defendants  Wm.  Morgan,  Thomas  Hill, 
and  Paul  Atkinson  were,  at  the  deatli  <^  the  aoid 
Eleanor  Bidley,  and  still  are,  in  possession  of  ih» 
said  Mortar  Pits,  and  have  ref  osed  to  give  them 
up  to  the  phuntiffs  or  any  of  them. 

22.  The  defendants  Matthew  Gray  and  Henry 
Banick  entered  into  possession  of  the  asod 
dmlling  house,  with  the  gardens  and  «|^iir- 
tenances,  after  the  death  of  the  said  Vtleamor 
Bidley,  and  have  refused  to  give  up  tin  some  to 
the  puLintiffs  or  any  of  ^lem. 

The  plaintiff  Catherine  Cook  Gatenby  claioM 
(1)  possession  of  the  said  Moitw  Pits  and  the  said 
dwelling  house,  with  the  gardens  and  iqipai^ 
tenanoee,  as  tho  devisee  of  Emma  Cook  "mentioned 
in  the  6th,  8th,  and  9th  paragraphs  of  this  state- 
ment of  claim ;  and  (2)  7001.  for  mesne  profits  of 
the  premises  from  the  death  of  the  granddaag^er 
of  the  said  Eleanor  Bidley  till  such  possession 
shall  be  given. 

The  o^er  five  plaintiffs  claim  (1)  possessioa  ot 
the  sud  premises  under  the  devise  to'  the  nina 
children  of  the  said  John  Atkinson  mentioned  in 
the  will  of  the  first  testator  Paul  Cook ;  and  d} 
700Z.  for  liiB  like  mesne  profits  of  the  said 
premises. 

The  defendants  demurred  to  this  statement  of 
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dnm,  and  Bwd  that  the  aatne  was  bad  in  law  on 
the  ground  that  the  Btatement  doea  not  show  any 
title  to  the  pramiaes  olaimed  or  mj  pert  thereof 
in  the  plaintifb  or  any  of  them ;  and  on  other 
gronnds  saffident  in  law  to  anstain  ^ia  demnrrer. 

The  following  were  the  plaintiffs'  points : 

Upon  the  argament  of  this  demnrrer  the  plain- 
tiff Catherine  Co(^  Gatenby  will  contend  Uiet 
ahe  is  entitled  to  recover  the  property  in  question 
SB  the  deriaee  of  Emma  Coc^. 

The  above  named  plaintiffs;  other  than  the 
plaintiff  Catherine  Cook  Gatenby,  will  contend 
that  they  are  entitled  to  reoorer  the  property  in 
question  nnder  the  devise  to  the  nine  children 
of  John  Atkinson,  mentioned  in  the  will  of  the 
fiiM  testator,  Paol  Cook,  referred  to  in  the  first 
pamgraph  of  Uie  Btat«neiit  of  daim. 

TIm  ftoUawing  wm  the  defendants*  points : 

1.  llie  defendants  on  the  argament  of  the 
domnrrer  berein  will  contend  tnat  the  dsnaed 
estates  are  now  vested  in  the  repreaentativsB  of 
Eleanor  Cook. 

2.  That  the  plaintiff.  Catherine  Code  Gatenby, 
baa  no  title  to  the  said  eatatea,  because  opon  the 
death  of  Fanl  Cook,  die  son,  without  leaving  any 
uaae  at  hie  death  living,  the  aame  became  vested 
in  foe  aimfde  in  EUcanor  Cook. 

3.  That  tiie  plaintiffl;  other  than  the  plaintiff 
Catherine  Cook  Gatenby,  have  no  title  becauae 
the  dul<h%n  of  John  Atkinson  took  eatatea  aa 
tenants  in  oommon  for  life  only. 

4.  That  the  executory  devise  to  the  said  John 
Atkinson's  children  only  effiacted  the  estate  in  fee 
giTeii  to  the  said  Eleanor  Cook  to  the  extent  <^ 
aneh  life  estates,  and  that  snbiect  to  such  life 
eatatea  the  property  remained  in  her  and  is  now  in 
Iwr  repreaentativea. 

5.  That  a  general  derriae  in  fee  subject  to  a 
partial  ezeeutcn^  devise  over  remains  in  force 
affaer  the  expiration  of  the  partial  devise. 

Manisly,  Q.C.  (with  him  Forbes),  argned  for  the 
defandanta.— The  claim  of  the  plaintiff  Catherine 
Cook  Gatenby,  depends  upon  the  condition  attached 
to  the  devise  to  Paul  Cook  and  hia  heirs,  viz.,  in 
case  of  I^nl  Cook's  death  without  issue,  to  the 
use  of  his  granddaughter,  Eleanor  Cook  and  her 
heirs.  The  other  plaintiffs  claim  upon  the  failure 
both  of  the  devise  to  Paul  Cook,  and  the  condi- 
tional devise  to  Eleanor  Cook,  but  it  dependa  upon 
the  effect  of  the  ctmdition  attached  to  the  devise 
to  Eleanor  Cook  and  her  heirs,  viz.,  in  case  of 
Eleanor  Cook's  death  without  issnc,  to  the  use  of 
the  nine  childrai  then  living  of  John  Atkinson,  to 
be  eqn^ly  divided  among  them,  share  and  share 
alike.  Tbaa  laat  conditkn,  howarer,  aocording  to 
the  law  before  the  Wills  Act,  givea  merdy  a  lifb 
estate  to  the  nine  childreai ;  and  upon  the  death  of 
tbe  laat  of  them,  right  of  .possession  reverts  to  the 
heirs  of  Eleanor  Cook  under  the  conditional  deviso 
to  her  of  the  fee  simple.  [Lush,  J. — Did  oot  the 
words,  "to  be  equaDy  divided  among  them,  share 
and  share  alike,  carry  tbe  fee  simple,  even  before 
the  Wills  Act  P  EerackeU,  Q.C..  for  the  plaintiffs. 
That  is  the  effect  of  Oates  v.  Brydon  (3  Burrow's 
Bepe.  1895.]  That  case  ia  not  mentioned  in  Jar- 
man  on  WUIs.  [Field,  J.— Nor  is  it  in  Watkina 
on  -Conveyancing.  Lush,  J. — And  I  observe  that 
Jarman's  edition  of  Powell  on  Devises  (vol.  2, 
p.  379)  saya,  it  is  virtually  overruled  by  a  great 
ranldtude  of  decisions.]  Uoreover,  Lmd  Mnps- 
field  there  interprets  the  devise  to  mean  a  direction 
that  tlw  premiaea  must  be  sold  and  iJie  prodnoe 
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divided ;  he  then  proceeds,  p^  1898,  "  We  are  of 
opinion  that  upon  the  whole  of  this  wUl  there  is 
enough  to  show  that  the  tescalxiz  intended  the 
rtdne  of  this  house  and  stable  to  be  divided 
amonpst  the  seven  childreu."  That  authority, 
even  if  unquestioned,  ooold  not  bind  the  interpre- 
tation of  the  will  in  this  oase.  Jarman  on  Wills 
(2iid  vol.,  p.  252,  edit,  of  1861)  says,  "  It  is  also 
abnndanUy  clear  that  where  an  indefinite  deviae 
is  to  take  efieot  in  derogation  of  or  in  enbatitution 
for  a  previous  devise  io  fee  (being  the  oonvOTse  of 
the  cases  just  mentioned),  no  enlargement  of 
estate  takes  niace.    Thus,  if  lands  are  devised  to 

A.  and  his  beirs,  and  in  the  event  of  his  dying 
nnder  the  ^e  of  twenty-one  and  without  issue,  to 

B.  ,  B.  will  take  an  estate  for  life  only for  this 
are  cited  amoogst  other  oases : 

M\tUa»ton  V.  Bwai*,  j^inti.  339 : 
Bm  v.  BoknM,  8  Wiis-  80. 
In  vol.  1.  at  p.  623. 

Hantwy  v.  C«cbn«U,  1  BoO.  Ab.  835  ,• 
JadhMMV.  HobU,  2  Km.  590, 

an  mted  aa  affimung  the  pmnt  i^t  siu  eatate 
originally  deriaed  is  affected  only  to  the  extent 
necessary  for  the  introduotion  of  the  Ii&  intareat, 
and  subiect  thereto  remains  in  the  prior  devisee. 
This  principle  was  also  acted  upon  in  Wa&VM  v. 
Weston  (3  De  G.,  Ja  &  Sm.  4di). 

Beret^ford  (with  him  HerachM,  Q.C.)  argued  for 
the  plaintiffs. — ^The  first  questi<m  to  }»e  coosidepad 
is  whether  the  Atkinsons  take  under  tiie  will  tbe 
fee  simfde  or  only  a  life  estate.  The  only  authority 
exactly  in  point  is  OateB  v.  .Brwdon,  and  alUiouf^ 
that  eaae  haa  been  qaeatHnad  as  to  the  general 
principles  assnmed  by  it,  Hie  reaamu  given  by 
Lord  Mansfield  are  most  applicable  to  uam  eaae, 
and.  at  all  events,  it  ia  in  aooor^uoe  with  oonmoa 
senae  that  when  premiaea  of  this  kind  are  direefcad 
to  be  divided  between  several  peraons,  Uie  infbrence 
should  be  that  they  are  to  be  sold  for  that  imrpose. 
Tbe  second  question  is  whether  they  are  not  all 
executory  devises,  so  that  upon  the  oondniaon  of  all 
the  life  interests  the  estate  goes  to  reeidue.  IniSosv. 
Holmea  (2  Wills,  80)  the  testator  by  his  will  de- 
vised copyholds  to  his  daughter  Jan^  her  heirs 
and  assigns  for  ever,  "but  in  oase  my  said  daughter 
dies  before  she  attains  the  age  of  twenty-one  years, 
and  have  no  issue,  then  my  will  is  that  my  nephew, 
John  Hardisty,  shall  have  my  said  copyhold  lands 
and  teuements."  The  whole  court  were  clearly  of 
opinion,  amongst  other  things,  "that  there  were 
no  expreas  words  in  tbe  will  that  gave  the  nephew 
a  fee,  nor  any  manifest  istoitiott  to  do  ao^  or  to 
disii^ierit  the  heii^at-law."  There  ia  no  clearer 
intention  here  to  disinherit  the  hmr-at-law,  nnder 
the  drcumataaoea  whioh  lum  oooorrecH  ;  thwefove 
tbe  plaintiff,  Catiierine  Cook  Gatenby,  is  entitded  to 
recover  the  premises  nnder  the  residnaiy  devise. 
There  is  no  distinct  authority  against  the  plain- 
tiffs on  either  question, 

Maniety,  Q.C.  was  not  heard  in  reply. 

BucEsuBir,  J. — I  think  when  we  come  to  under- 
stand the  pmnt  at  issue  there  can  be  no  doubt  the 
defendants  are  right ;  tbe  statement  of  claim  doea 
not  show  uiy  title  to  the  premises  olaimed  in  the 

Elaintiffa  or  any  of  tfaem.  In  feudal  times  the 
eir  was  not  to  be  divested  of  his  inheritanoe 
except  by  the  express  terms  of  a  will,  and  the 
interpretati<m  of  soch  instromeuts  came  to  be 
strained  in  support  oS  tiiat  principle.  The  Leps- 
latore  by  the  Wills  Act  reversed  this  rule  to  a 
certein  extent,  bat  we  "Tfe,i|g*g^at*^l 
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before  ns,  which  is  dated  in  1811,  according  to  the 
old  law.  Is  there  anything  in  the  words  of  the 
devise  to  Atkinson's  nine  diildren,  which,  nnder 
the  old  rules  of  interpretation,  shoald  give  them 
more  ^an  a  life  estate  P  The  testator  devised  the 
premises  upon  the  death  of  his  granddaughter  with* 
ont  issue,  onto  and  to  the  nae  of  the  nine  children 
then  living  <^  his  son-in-law  John  Atkinsoni  to 
be  equally  divided  among  them,  share  and  abaxe 
alike.  Certainly  the  words  are  almost  exactly 
like  those  of  the  deriae  in  Oatea  v.  Brydon  (3  Bnrr. 
1895),  viz.,  "after  his  decease  I  give  the  said 
faonse  and  stable  wtth  the  appurtenances,  nnto  the 
said  children  of  my  oonsins,  Thomas  BrownhUl 
and  Samuel  Walter,  or  sooti  of  them  u  shall  be 
then  Itvine,  share  and  ahars  alike."  Lord  Mans- 
field, in  detivering  the  <^inion  of  the  ooortt  said, 
"  A*  to  the  oonstrootion  of  the  wiU,  the  qaestian 
is  whether  this  house  and  stable  were  given  to 
ihe  seven  dfaildren  only  dnring  their  Uves,  or  as 
tenants  in  common.  The  whole  value  is  onl^ 
lOOL  There  must  be  sometUng  by  way  of  limi- 
tation to  show  the  intention  of  the  testabix, 
oUierwise  it  is  for  life  oi^.  But  few  tndinarr 
people  make  the  distinction  between  limd  and 
personal  prt^>ert7.  As  this  rule  of  law  often 
mwr^tes  agamst  the  intention  of  the  testator  it 
Bnall  be  eonstmed  to  carry  a  fee,  where  there  are 
words-  of  limitatico,  and  the  testator's  intention 
aippmxa  («te).  This  ia  «  house  and  stable.  Th^ 
on  given  to  the  hosband  for  life  ezpresdy,  so  they 
are  to  the  brodier.  If  she  had  meant  the  lilra  to 
the  ohildrfln,  she  wonld  have  done  the  like.  Bnt 
she  gives  to  the  seven  duUren  after  tiie  two  lives 
a  wafeng  property,  share  and  share  alike.  Besides 
she  directs  die  house  and  stable  to  be  divided 
amongst  the  seven  children  in  case  her  brother 
dies  before  her  hushand ;  that  is,  th<iy  most  be 
sold,  and  the  produce  divided.  We  are  of  opinion 
that  npcm  the  whole  of  this  will  there  is  enough 
to  show  that  the  testatrix  intended  the  value 
this  house  and  stable  to  be  divided  amongst  the 
seven  children."  I  do  not  follow  this  reasoning, 
and  I  cannot  but  think  that  the  ocmolusion  is 
vrrong.  T  find  strong  confirmation  for  this  opinion 
in  what  Lord  Eenyon  said  of  this  case  in  QoomiUe  v. 
Bdmonda  (7  T.  Bep.  635,  640);  after  observing  that 
the  de<nsu»  at  the  time  gave  dissatisfootdon  to  the 
profiBsaion,  he  added  **  But  I  believe  that  in  sahoe- 

r'eat  oases  hard  Mansfield  doabtod  wheUier 
the  demsion  of  that  case  he  had  proceeded  on 
Bobstantial  grounds."  We  must  take  il^  thet^fore, 
that  the  devise  to  the  nine  children  of  Atkinson 
pave  an  estate  for  lifeonl^;  and  these  children 
being  now  all  dead,  there  is  nothing  Mb  of  the 
devise  over  npon  Blean<nr  Cook's  deaili  without 
issue.  The  next  question  is  whether  Eleanor 
book's  devise  in  fee  then  revives  or  whetiier  the 
premises  go  with  the  ultimate  devise  of  the  residue 
to  Fan]  Cook's  heirs.  First,  however,  we  should 
determine  the  effect  of  the  earlier  devise  to  Paul 
Oooik,  but  this  is  not  disputed,  and  we  may  assnme 
as  sdiaitted  that  the  fee  simpU  was  divested  from 
^ul  Cook  vpoBi  his  death  without  issue.  As  to 
the  devise  over  upon  that  event  to  Eleanor  Cook 
and  hee  bcnrs,  but  in  the  emit  of  hir  death  with- 
out issue  to  tlie  nine  Atkinsons  Ibr  Uie,  we  have 
the  aathori^  of  Jadum  t.  NoOe  (2  See.  590); 
there  the  testator  gave  real  and 'personal  estite  to 
his  daughter  A.,  wad  to  two  other  persons,  upon 
taut,  to  permit  A.  to  reoeive  the  rents  and  intmst 
ftff  life  tor  her  separate  use,  sod  after  her  decease 


in  trust  to  oonvey  to  her  heirs,  executors,  Jbo. ;  bnt 
in  case  A.  should  marry  and  have  no  children,  then 
the  property  to  belong  to  D. ;  or  in  case  of  his 
decease  before  A.,  then  to  his  children.  It  was 
held  that  A.  took  an  absolute  equitable  interest 
with  an  executory  gift  over  to  D .  and  his  children ; 
and  D.  having  diea  in  the  lifetime  of  A.,  leaving  no 
children,  A.  was  absolutely  entitled  to  the  pro- 
perty. Here  in  the  same  way  Eleanor  Cook  took 
an  estate  in  fee  simple  with  an  executory  gift  over 
upon  her  death  vrithout  issue.  InHrs.  I^oble'scase, 
the  gift  over  failed  before  her  death ;  but  although 
some  of  the  Atkinscms  survived  Sleuior  Cook,  thnr 
estate  for  life  has  now  oome  to  an  end,  and  Sleanor 
Gook*a  heirs  are  entitled  to  the  premises.  Tht 
gift  to  the  Atkinsons  was  an  oeoatory  devise  over 
upon  Eleanor  Gold's  death  without  issue  which 
out  ^wn  her  estate  in  fee  only  for  the  period  at 
the  Kift  over.  "To  this  important  rule  (says 
Powell  on  Devises^  by  Jarman,  vol.  2,  p.  241),  vis., 
that  an  estate  subject  to  an  executOTy  devise,  to 
arise  on  a  given  event,  is,  on  the  happening  of  that 
event,  defeated  <nily  to  the  extent  m  the  executory 
interest,  the  only  possible  objection  that  can 
be  advanced,  is  the  total  absence  of  direct 
authority  for  it,  for  the  books  do  not  fnniish  a 
single  example  of  its  application.  The  decision  of 
HanJmry  v.  OockreU  (1  Boll.  Ab.  835),  cited  by 
Mr.  Preston,  oertainW  involves  no  such  doctrine, 
since  it  simply  affirms  the  validity  (tf  the 
executorv  limitation  to  the  survivor  for  life  in  the 
events  tnat  had  happened,  and  it  leaves  tiw  qoes- 
ttott  as  to  the  destination  of  the  ulterior  intaest 
quite  untouched.  .  .  .  That  the  p|oint  does  not 
admit  of  any  doubt  upon  principle  is  readily  oon- 
oeded,  for  as  it  is  dear  that  under  a  devise  to  A. 
and  his  heirs,  and  if  he  shall  die  under  twenty-one, 
or  living  B.,  to  B.  for  life,  A.  would  by  tlu  first 
part  of  uie  devise  take  an  estate  in  foa  nmple  in 
the  lands  so  given,  to  the  complete  disinherison 
of  the  heir,  and  as  the  onl^  operation  of  the  sab- 
sequent  executory  limitation  is  to  take  out  of  him, 
in  a  certain  event,  an  estate  for  the  life  of  B.,  the 
fee  vUra  that  Ufa  interest  necessarily  renuina  in 
A."  We  have  therefore  the  high  authoritrr  not 
only  of  Messrs.  Powell  and  Jarman,  bnt  also  of 
Mr.  Preston  in  fovonr  of  the  defenduits'  conten- 
tion in  this  oase ;  that  authority  is  sufficient  in 
the  absenoe  otKoj  direct  decision  to  the  omtiwry. 
Althon^  Mr.  Teame  states  a  propontion  soma- 
what  inotxuistait  with  this  view  (Oont.  Rem.  251  & 
530),  I  find  he  cites  no  oase  against  it.  ai^ 
counsel  for  the  defendants  has  fltiled  to  discover 
an^  such  case.  I  think,  therefore,  that  upon  the 
wei^t  of  authority  I  have  mentioned,  and  in 
the  absence  oi  anything  directly  oonflic^g  vritii 
it,  we  otts^t  to  aa^  tlmt  Eleanor  Cook  took  aa 
estate  in  these  premises  in  fee  simple,  subjeot  only 
to  the  executory  limitation  daring  the  Uvea  of 
the  nine  children  c€  John  Atkmson.  Those 
children  beiiwaU  dead,  the  defendants  who  daim 
by  right  d  Eleanor  Cook  are  entitled  to  oar 
judgment 

Lush,  J.  —  I  am  of  the  same  opinion.  Tho 
rales  of  otmstruotlou  applied  to  wills  before  tha 
Wills  Ant  required  tiiat  the  devise  should  bo 
interiweted  Ibr  life  only,  if  no  express  words  vraco 
used  extending  that  estate.  therefore,  tha 

devise  over  to  the  nine  children  of  Jolm  AUdoHSK 
ouried  only  an  estate  for  th^  lives*  and  tlw 
question  then  arises,  who  was  mtitled  aflMr  tlmr 
death?  If  Eleanor  Cook,  mj(rllpmxM4Mntettt 
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in  fee  enbjecb  to  this  e»oat<»7  deriBe  over,  had 
mrviTed  all  the  lives  for  whidn  the  devise  waa 
made,  t^en  Ja,^eaan  v.  Nohle  would  be  a  distinct 
authority  in  favour  of  her  estate  in  fee :  it  would 
be  a  singulnr  resnib  of  the  will  if  the  ultimate 
sift  to  the  heirs  of  Eleanor  or  Paul  Cook  should 
aeffend  npoo  the  r^ative  periods  of  the  lives  of 
Sleanor  Cook  and  the  Atkinsons.  I  agree  that 
the  defendants  are  entitled  to  oar  judgment. 

FiXLD,  J.~I  am  of  the  same  opinion  and  upon 
the  same  grounds.       Judgmmt  for  defendanU. 

Solicitors  for  plaintifFB,  Shum,  Croetman,  and 
CroBsman  (for  Thoma»  Stephenson,  Whitby). 

Solicitors  for  defendaubs,  BeUt  Brodrick,  and 
Cfmy.  ____ 

Matj  3  and  6. 
Beg.  «.  Fox  (a) 
Turnpike   irnsteea — ticde  of  toll-ltov.se — Improve' 
ment  of  road — DUcretim — The  Annual  2^m- 
pike  Adt  Contmuonea  Ast  1866  (29  4-  SO  YieL, 
c  105).  B.  2. 

D^endant  \oas  indided  for  ohaimeting  a  TUghway, 
hatjing  purehaaed  and  Jtept  etanding  a  toW-houWt 
not  required  for  the  purpotee  of  the  road,  from 
the  trustees  of  tlie  turnpike,  wCier  29  ^  30  Viet. 

c  m, ».  2. 

Tki$  iaU-hou$e  was  sUuaied  in  Vu  midcUe  fif  a 
wide  part  tff  the  road  at  the  jtmction  tvUh  another 
road.  Tlte  addition  of  the  stie  vjovld  have  been 
a  slight  improvement  to  the  road  for  the  purpose 
of  persons  driving  a  partictdar  way,  hut  it  loould 
nave  been  of  no  maimal  benefit  or  advantage  for 
the  chief  part  of  the  trc^;  and  the  price  paid 
for  ike  house  was  1201. 

Meld,  upon  a  special  verdict,  thai  assuming  the 
court  to  have  jurisdiction  to  review  the  propriety 
of  the  sale,  tMjrustees  must  have  a  practical  dis- 
cretion  under  the  said  section ;  and  that,  the 
price  of  the  house  being  far  beyond  the  vcdue  of 
the  improvement,  the  trustees  were  justified  in 
selling  (he  house  instead  of  adding  ms  site  to  the 
road. 

This  was  an  indictment  preferred  against  the 
defendants  for  the  obstruction  of  a  highway.  The 
defondonta  pleaded  that  they  were  not  ffailtj. 

The  indictment  came  on  to  be  tried  befbre 
Blaokbnm,  J.,  at  the  Summer  Assizes  of  1872, 
held  at  Leeds,  in  and  for  the  West  Biding  of  the 
County  of  York,  when  a  verdict  was  taken  for  the 
Crown,  subject  to  the  cmiuion  of  the  court  on  the 
following  cane:  This  indictment  was  preferred  by 
the  Local  Board  of  Health  for  the  Borough  of 
Wakefield,  as  and  being  surveyors  of  highways 
within  the  said  borough  for  an  alleged  obstractioo 
to  the  highway,  which  mns  fn>m  Leeds  to  Wake* 
field,  and  which  was  formerly  the  Wak^eldand 
Leeds  turnpike  road. 

The  obstruction  consisted  in  the  miuntenance 
by  the  defendants  of  a  house  which  had  formerly 
becm  used  as  a  toll-boose  under  the  dnmmsianoea 
hereinafter  mentioned. 

Kr.  Fox,  one  of  the  defendants,  is  a  gentleman 
of  property  in  the  neighbourhood,  and  the  other 
defendant  is  bis  tenant,  oocnpying  the  said  house. 
Before,  and  in  the  year,  1758,  there  was  an  ancient 
Queen's  highway  for  all  nurposes,  leading  from 
Leeds  through  ifewton  to  WatceBeld.  Tbacourse 
cfthis  highway  between  Newton  and  Wakefield 
waa  shown  upon  a  plan  which  accompanied  and 
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formed  part  of  this  case.  There  wfta  also  before  and 
in  the  same  yearanotheraadent  Queen's  huHbway 
for  all  purposes  leading  from  Bradford  to  Wake- 
iield,  which  last  mentioned  highway  joined  the 
first  mentioned  highway  between  Newttm  and 
Wakefield.   The  course  of  this  highway,  where  it 
joined  the  highway  from  Leeds  to  Wakefield,  was 
also  shown  upon  the  said  plan.   The  road  nmning 
from  Wakefield  branched  ofi  at  the  particular  spot 
in  question  into  these  two  ancient  highways  lead- 
ing  to  Leeds  and  Bradford  respectively.   In  the 
31st  section  of  Geo.  2  1758,  an  Act  was  passed 
entitled  "  An  Act  for  Bepairing  the  Road  from 
Leeds  to  Sheffield,  in  the  County  of  York."  By 
that  Act,  after  reciting  tbat  the  road  leading  from, 
Leeds  through  Wakefield  and  Bamsley  to  Shef- 
field (of  which  the  siud  ancient  highway  from 
Leeds  to  Wakefield  fbrmed  part)  had  beoome  deep 
and  ruinous,  tmstees  were  i^pointed  for  enlarging* 
amending^  and  re|>airing  the  said  road  and  keeping 
the  same  in  rqfMur,  and  were  aathorised  to  erect 
tmm|nkes,  toll  gates,  and  toll  houses  io,  upon,  or 
aorosB  the  said  road,  and  to  take  tolls  thereat. 
By  the  said  Act  the  right  and  property  of  the  said 
tompikes  and  toll  houses  were  veeted  in  tiie  trus- 
tees, who  were  thereby  aatiiorised  and  empowered 
to  dispose  thereof  as  they  should  think  premier. 
By  the  said  Act  the  trustees  were  also  authorized 
and  empowered  to  widen  any  of  the  narrow  parts 
of  the  said  highway  or  road  by  opening,  clearing, 
and  laying  into  the  said  highway  or  road  any 
grounds  of  any  perFons  lying  contiguous  thereto, 
making  reasonaole  satisfaction  to  the  owners  or 
oooupiera  of  snob  gronnd ;  and  it  was  enacted  that 
such  groonds,  so  as  to  be  tdcen  in,  when  1it»  same 
shoald  be  ditchedand  fanoed,  shooldto  all  hitents 
and  purposes  whatsoevw  from  hemceforUi  beoome 
and  be  and  shoald  be  deemed  and  taken  to  be  a 
pnblio  and  oommon  highway,  and  be  from  thenoa* 
forth  a  part  of  the  said  road,  not  only  during  the 
ooutinuance  of  that  Act  but  for  every  after.  By 
another  Aot  passed  in  the  lObh  Geo  3  (1770), 
the  term  of  the  former  Aot  was  enlarged  and  the 
trustees  were  thereby  authorised  and  empowered 
to  continue,  remove,  take  down,  erec^  ana  set  up 
Buoh  gatet,  turnpikes  and  toll  houses  reapeotively 
in,  across,  or  on  tho  side  of  any  part  of  tiie  said 
road,  and  the  sole  right  and  proper^  of,  in,  and  to 
all  and  every  the  turnpikes  toll  ^te  and  toll  houses 
erected,  built,  or  continued  by  virtue  erf  that  or 
the  former  Aot  were  vested  in  the  trastees,  wha-- 
were  thereby  en^wered  to  dispose  thereof  respec- 
tively as  th^  should  think  proper  and  reqnuite. 

By  other  Acts  passed  in  the  S2tKl  and  43rd  of 
Geo.  3,  the  term  of  the  two  above-mentioned  Acts 
waa  further  enlarged. 

Immediately  after  the  passing  of  the  first- 
mentioned  Act  the  trustees  nad  erected  a  toUgato 
and  tollhouse  at  the  point  in  the  said  plan  marked 
"Old  ToU  Bar,"  and  the  same  waa  oontanned 
down  to  the  year  1804. 

In  1804  that  wt  of  the  road  which  lay  between 
Newton  and  Wakefield  was  widened  by^  tiie 
trustees  by  certain  parts  of  the  ground  adjoining 
thereto  being  taken  mto  the  said  road. 

Some  time  before  1804  the  highway  from  Brad- 
ford to  Wakefield  had  been  constitoted  a  turnpike 
road,  and  the  trustees  thereof  under  the  powers 
of  th^  Acts  had  altered  the  direottoa  of  the  said 
road,  and  in  1808  the  said  alterations  had  been 
completed,  and  ware  ready  to  be  open  to  tiie 
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In  1806  the  traateea  of  the  Wakefield  and  Leeds 
tarnj^ke  road  restdved  to  romove  the  old  toll- 
lunue  and  gate  hereinbefiHre  referred  to  and  to 
erect  a  new  toUgate  and  tollhoase ;  and  in  porstt- 
ance  of  their  local  Acts  and  of  the  pnblio  Acts 
then  in  force  they  dnly,  in  1808,  erected  a  new 
toUgate  and  toUhonae.  The  site  of  such  new  toll- 
hooae  was  denoted  In  the  aaid  plan  the  words 
"present  toll  bar;"  and,  as  there  appears, it  waa  in 
fact  bnilt  upon  the  site  of  the  ancient  highway 
from  Leeds  to  Wakefield.  Its  position  was  at  the 
janotion  of  these  two  highways  mentioned,  and  at 
a  part  of  the  road  about  &M.  wide,  the  road 
immediately  becoming  mnch  narrower  both  nearer 
to  and  fiirUier  from  Wakefield.  When  the  new 
tollhouse  had  been  completed  the  old  tollhoase 
was  remorod,  and  the  new  toUhoaae*  whkh  ia  the 
snbjeot  of  ttie  present  indictment,  was  thenoe- 
f orward  and  nntU  the  year  1870  naed  as  the  toU- 
honae for  coUectiDg  the  tdU  on  the  said  Wake- 
field and  Leeds  tnnnnka  road  hv  the  traateea  of 
that  road,  and  was  known  as  the  Kewton  toU- 
honse. 

IJntit  the  sale  of  the  said  last^mentioned  toll- 
honse  as  hereinafter*mentioned  the  said  tolt- 
honse  continued  to  be  the  property  of  the  aaid 
last-mentioned  tmstees;  and  no  alteration  has 
been  made  in  the  road  pince  the  said  tcUhonae 
waa  so  built  aa  aforesaid. 

In  the  year  1821  an  Act  of  2  Gteo.  4  waa  pasaed 
fay  which  the  earlier  Acta  of  the  Wakefield  and 
I#eeda  tromplke  hereinafter  referred  to  were 
repealed  and  other  provisions  sabstitated.  By 
^a  Act  the  right  and  pnmerty  of,  in,  md  to  all 
the  tollsatea,  tumpikea,  and  toUhonBes  then  being 
upon  f£e  aaid  road  were  Tested  in  the  tmstees 
thrnby  appcnnted.  This  and  the  earUer  Acta  are 
to  be  taken  to  form  part  of  this  case. 

The  trusts  of  the  said  Wakefield  and  Leeds 
turnpike  road  expired  on  the  30th  June  1870,  in 
whica  year  and  shortly  before  which  date  the 
troBteea  of  that  road,  for  the  sum  of  1201.,  sold 
and  conTeyed  the  said  toll  bonae,  and  the  site  on 
which  it  stood,  to  the  defendant  George  Lane  Fox, 
who  then  was,  and  still  is,  the  owner  of  the  adjoin- 
ing  land,  irom  which  the  land  on  which  the  said 
toll-houae  was  built  ia  aeparated  1^  an  uioient 
fence. 

It  on  the  facts  herein  stated,  the  coart  ahonld 
be  ol  opinion  that  the  question  can  be  raised 
whether  in  point  of  fact  th»  Wakefield  and  Leeds 
road  wonld  have  been  improved  by  the  addition 
thereto  of  any  part  of  the  site  of  the  said  toll- 
bonae  under  the  provisions  of  sect.  2  of  The 
Annual  Turnpike  Act  Continuance  Act  1866 
(29  &  30  Vict.  c.  105),  the  following  state- 
ment contained  in  this  paragraph  ia  to  be 
taken  as  part  of  the  case.  For  carriages  neing 
the  Wakefield  and  Leeds  road  irithout  turning 
when  going  from  the  direction  of  Leeds 
ofE  the  Wakefield  and  Leeds  road  on  to 
the  branch  which  connects  that  road  with  the 
Bradford  and  Wakefield  road,  or  without  turaing 
when  going  in  the  direction  of  Leeds  from  the 
said  branch  on  to  the  Wakefield  and  Leeds  road, 
the  removal  of  the  said  toll-house  and  the  addition 
of  the  site  thereof  to  the  W^eBeld  and  Leeds 
road  would  not  have  been  of  any  material  benefit 
or  advantage.  Bnt  for  carriages  passing  when 
gmng  in  the  direction  of  Leeds  from  the  said 
bruich  on  to  the  Wakefit^ld  and  Leeds  rood,  or 
pasung  when  going  from  ^e  direction  of  Leeds 


from  the  Wakefield  and  Leeds  road  on  to  tiie  aaid 
branoh,  the  removal  of  the  said  tollhoase  and  the 
addition  of  the  ait«  thereof  to  the  Wakefield  and 
Leeds  road  would  have  been  a  material,benefit  and 
advantage. 

Sinoe  the  aforeaaid  sale  to  Sir.  Fox,  the  said  toll- 
house  has  been  maintained  by  the  d^endants,  and 
they  still  maintain  it  upon  the  site  upon  which  it 
was  originally  bnilt ;  but  it  has  not  been  used  for 
any  purposes  connected  with  any  of  the  said  road» 
or  for  the  benefit  thereof. 

It  waa  contended,  on  the  part  of  the  prosecution, 
that  the  traatees  of  the  said  Wakefield  and  Leeds 
turnpike  road  had  no  power  to  sell  the  said 
tollhouse  or  the  site  thereof  to  the  defenduit, 
George  Lane  Fox,  and  that  the  said  tollhouse,  not 
being  required  for  the  pnrpoaea  far  which  it  was 
originally  bailt,  ia  an  oDstruotion  to  the  highway 
of  which  the  old  road,  on  part  of  which  the  said 
tollhonae  was  bailt,  as  hereinbefore  stated,  now 
fbrmsapart. 

Hie  court  is  to  be  at  libertjr  to  draw  any  in- 
ference of  fact  which  in  the  opinion  of  the  ooort  a 
ju^  ought  to  have  drawn. 

The  question  for  the  opinion  of  the  conrt  isr 
whether  the  defendants  are  guilty  of  obstraoting 
the  said  highway  by  maiutaining  the  said  toll- 
,  house ;  and  if  the  oourt  should  be  of  opinion  that 
the  defendants  are  so  guilty,  then  the  verdict  for 
the  Crown  is  to  stand ;  but  if  the  court  shall  be  of 
a  contrary  opinion,  then  a  verdict  of  not  guilty  is 
to  be  entered. 

May  3. — Waddy,  Q.C.,  argued  for  the  proaecn- 
tion. 

Cave,  Q.G.,  for  the  defendants. 

Cur.  adv.  milt. 
May  6.— BucKBVBB,  J.— It  appears  Uiat  about 
1808,  a  branch  from  the  Bradford  and  Wake- 
field road,  made  to  open  into  the  Leeds  and 
Wakefield  road,  was  constituted  a  turnpike,  and  at 
the  point  of  junction  the  two  roads  together  covered- 
a  space  between  the  hedges  of  some  70ft.  or  SOfk. 
wide.    Except  at  this  spot,  in  the  middle  of  which 
was  built  the  tollhouse  now  alleged  to  be  an  ob- 
struction, the  road  was  much  narrower  in  all  tho 
three  directions.   There  is  a  clear  passage  on  each 
side  of  the  house  for  vehicles  going  from  Wake- 
field on  one  aide  to  Leeds,  and  on  the  other  into- 
the  branch  road  leading  to  the  Bradford  road; 
and  similarly  for  traffic  in  the  opposite  directions. 
For  neither  of  these  purposes  would  the  road  be 
improved  by  the  additions  thesiteof  this  tollhouse, 
but  persons  have  the  right  to  tarn  into  this  branch 
road  to  Bradford  when  driving  kom  the  Leeds 
direction  towards  Wakefield,  end  so  in  the  opposite 
way  towards  Leeds  from  the  branoh  road ;  in  so 
doing  they  have  to  make  a  further  curve  round  the 
toll  house  than  they  would  have  to  do  if  the  house 
were  not  there ;  but  no  one  could  thereby  be  pot 
to  great  inconvenience,  and  the  improvement  to 
the  road  by  pulling  it  down  would  be  very  sligbc. 
At  all  events,  in  1870,  when  tho  trust  came  to  an 
end,  in  which  the  toll  house  waa  included,  the 
trustees  sold  this  toll  house  and  the  site  on  which 
it  stood  to  the  defendant  Mr.  Fox.   Under  tho 
old  statute  (4  Geo.  4  c.  96  s.  57),  when  a  toll  honso 
became  useless  and  was  no  longer  required  for 
tho  purposes  of  such  road,  the  trustees  or  com- 
missioners coald  not  sell  or  dispose  of  the  house, 
but  they  conld  only  cause  the  house  to  bo  poUed 
down ;  and  the  aite  of  aaoh  faoiue,  together  with 
tho  garden  and  appo^niui^  ( 
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ing,  might,  be  sold  in  the  same  manner  aa  land  or 
.gronnd  not  wanted  for  the  purposes  of  the  road 
might  be  sold  nndor  the  legalations  of  a  previous 
Aot.  Then  fiollowed  on  tiiu  subject  the  Annual 
Tnrnpke  Acts  Gontinuamoa  Aot  1866  (29  &  30 
Tict.  0.  105)  whioh  in  the  seoond  section  recited 
the  abore  proridon  of  4  Greo.  4  c.  95,  and  enacted 
-as  foOowB  m  two  snb-diTisions  'of  the  section : 

(1.)  If  the  zoad  would  be  fanprored  the  additum 
tbitvto  of  the  wboU  or  any  put  of  the  site  of  the  tcdl 
hoow  or  of  uaj  garden  or  ujid  bdoogins  thereto,  then 
the  tnuteee  or  eomndsflionera  of  the  road  ehall,  instead 
of  eeUisff  the  whole  or  BDoh  part  («  the  oaBs  may  require) 
-caiiu  the  same  to  be  added  to  the  road,  and  ahall  oanee 
«aj  baUding  Btaodbig  on  the  gronnd  so  added  to  be 
pmled  down  and  the  materiala  tfaecMit  to  be  lold  and 
zemored  :  (2)  Wbeie  the  tnuteea  or  conmisMonera  of 
a  tampike  nwd  are  aathoriaed  to  sell  <he  site  of  a  toll 
bome  they  ma,j,  Botwithatanding  anythisg  oontained  in 
-the  laet  mentioned  Axit,  mU  tiie  toll  honse  and  other 
boOdbigs  etandinc  on  nuk  aite,  noleHi  reqoired  to  poll 
them  down  b7  the  penon  to  whmn  a  right  of  pre-emptioa 
is  giren  hf  any  Acta  relating  to  tnmpike  roada.  Sabjeot, 
■w  ^onaaid,  the  proTieions  of  the  laid  Aot  relating  to 
the  selling  <a  toll  nonaes  shall  be  of  the  same  f  oroe  aa  if 
tUaAethadaotpasMd. 

In  this  case  the  right  fji  pre-emption  belonsed  to 
cbe  defondant  Mr.  Fox.  and  the  trastees  bo^  hun 
this  toll-houBe  standing  tat  1201.  The  question 
nised  IB  whether  under  the  oircumstances  the 
tnistees  of  the  tnmptket  were  entitled  to  aell  as 
they  did,  or  whether  they  were  not  compelled  by 
this  &Bt  Bub-section  to  cause  the  site  of  the  toU- 
boos3  to  be  added  to  the  road.  It  has  been 
assumed  oa  the  argument  that  this  is  a  right 
means  of  raisinff  tbe  qneetion  of  the  propriety  of 
the  sale,  and  without  expressing  any  opinion  as  to 
our  jurisdiction  to  decide  the  other  way,  we  have 
4wme  to  the  conclusion  that  it  is  a  matter  within 
the  rowonftble  discretion  of  tbe  trustees  whether 
4he  addition  of  snob  a  site  will  improve  a  turnpike 
rood.  It  cannot  be  intended  by  sub-section  1  of 
this  enactment  to  render  the  destruction  of  a  toll- 
house absolutely  necesBary,  when  only  a  very 
«li8:bt  improrement  to  tiie  road  can  be  derived 
from  the  addition  of  the  site.  The  provision  must 
be  applied  practically;  and  when  a  snbstantial 
value  can  be  obtained  for  such  a  bouse,  a  real  im- 
provement should  be  secured  before  it  is  required 
to  be  pulled  down.  Tbe  prefer  tribunal  to  review 
the  matter,  whatever  it  may  be,  ought  to  give  a 
wide  discretion  to  trustees ;  here  the  price  of  the 
hoase  was  120Z.,  and  althoaeh  its  destruction 
might  have  produced  some  slight  improvement  to 
the  rood,  that  improvement  would  fasve  been  very 
dearly  purchased  at  that  price.  Tbe  trustees  in 
OUT  opinion  were  certainly  not  bound,  to  do  other* 
wise  than  they  did,  and  our  judgmnnt  will  there* 
fore  be  entered  far  the  defendants. 

Judgment  for  dpfendajnia. 

Solicitors  for  prosecution,  Taylor  and  Sales  for 
JonwMM,  Bwnha,  and  Hicks,  Wakefield. 

Solicitors  for  defendants,  Duncan,  Mwrton, 
IFarren,  and  Gfar^ner. 


Saiurday,  May  6. 
Qvxnrs  (app.)  v.  DEArcoK-iif-HALES  Highway 

BoAKS  (reBp8.)(a) 
Hxhausled  paredt  of  iand—Adjoininff  owner  — 
Fair  and  raatonahU  vahie—Apv»alr-^5  Sr  6  Will. 
i  c  50, «.  48.  

4a)  Ssvortad  bf  IL  W.  JCcKsUAa,  St^,  Smmu^lt^wr 


The  respondenia  sold  and  conveyed  to  the  appellant, 
the  pei'eon  whoae  lands  adjoined  thereto,  an  ex- 
hauated  gravel  pit  in  purauanee  of  sect.  48  of  the 
HightBay  Act  1835.  The  pit  was  valued  by  a 
land  aufvepor  at  1551.  6$.  6d.,  but  a  peraon  not 
an  etdjoining  owner  wM  wHlvng  to  give  4501.  for 
it.  The  jmtieet  at  QMoial  sssttOfM  fixed  the 
latter  am&tuU  <u  the  fair  and  reosoHoile  value 
under  the  droametameet.  Upon  appeal^  the 
quarter  seBsions  fiated  the  lower  amount  a$  fair 
and  reaaoncAU  between  the  reepo»dmtt$  a/nd  the 
appellant. 

Held,  ujaoH  a  eaee  atated,  thai  the  quarter  eeeaions 
had  juriadietion  to  hear  the  appeal,  and  were 
right  in  fixing  the  value  with  r^ertnce  to  the 
interests  of  botjt  pa/rOea. 
Tbis  was  an  appeal  against  an  order  of  determi- 
nation of  justices  made  at  a  special  sessions  for 
highways,  authorising  the  sale  of  an  exhausted 
gravel  pit  ai  a  price  thereby  fixed  by  the  said 
justices  under  the  48th  section  of  the  Highway 
Act,  5  &  6  Wm.  4,  c.  50.  The  s^pellant  is  a  gentle- 
man owning  the  land  adjoiiung       aaid  graTal 
pit. 

The  mBDOndente  are  joalioes  who  made  the  stud 
order,  Koa  the  Highway  Board  of  Orayton-in- 
Halea,  on  whose  application  the  said  order  was 
puide. 

The  appellant  appealed  to  the  General  Quarter 
Sessions  of  and  for  the  oonnty  of  Stafford,  held 
on  the  2od  Jan.  1875,  when  the  appeal  was  respited. 
And  the  court  of  quarter  sessions  on  the  20th 
Oct.  1875,  after  hearing  evidence  and  by  oonsent 
of  the  above  mentioned  highway  board  respondents, 
the  justices  not  appearing,  gave  judgment  that  the 
said  order  should  be  quashed,  subject  to  the  follow- 
ing case  for  the  opinion  of  the  Court  of  Queen's 
Bench. 

By  an  inclosore  award  made  in  the  year  1773, 
under  an  Act  of  Parliament  paeeod  in  the  13tfa 
year  of  Xing  Geoi:ge  IL,  two  gravel  pits,  one  of 
whioh  is  the  gravel  pit  r^erred  to  in  the  order  of 
justices  above  mentioned,  were  allotted  to  the 
highway  surveyor  for  the  time  being  of  the 
Staffordshire  part  of  the  parish  of  Drayton-in- 
Hales  for  the  repairs  of  the  highways  within,  that 
part  of  the  parish. 

This  gravel  pit  became  oxhaasted  many  years 
ago. 

The  highway  board  fbr  tbe  district  of  Drayton- 
in-Hales  have,  under  the  provisions  of  the  43rd 
section  of  the  statute  25  &  26  Viet,  c  61,  become 
the  successors  of  the  surveyors  of  tbe  h^ways 
for  the  said  parish. 

The  appellant  is  tho  owner  of  a  honse  and 
grounds  abutting  on  the  aite  of  this  exhausted 
gravel .  pit,  and  is  the  Only  person  whose  lands 
adjoin  tfaersta 

Owing  to  the  fact  that  Bite  adjunsfaishouso 
and  garden,  and  to  the  aonoyanoe  whioh  might 
be  caused  to  him  by  any  other  person  into  whose 
bands  the  land  might  Ml,  it  has  a  special  accom- 
modation value  to  him  far  beyond  Uie  intrinsic 
value  of  the  land. 

At  a  meeting  of  tbe  highway  board  held  in  the 
month  of  May  1873,  it  was  resolved  that  Mr. 
Bright,  a  land  sorveyOT,  should  be  instructed  to 
repent  ou  tbe  condition  and  value  of  certain  gravel 
pits,  one  of  which  was  that  adjaiuing  the  ap- 
pellant's lands,  with  regard  tQ  which  the  present 
question  Mises.  ^  , 

Mr,  Bright  accordingly  ^^cf9^(r«@r@Me 
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the  board.  'Hh  reported  that  the  grarel  pit 
ad{oiniDg  the  unwlluit's  land  waa  exhanated,  md 
he  Talnd  it  at  1551.  6«.  6«L 

In  dae  oonrse  the  mTwardena  were  anthoriaed 
to  apply  to  the  joatacea  in  special  sessions  to  fix 
a  reasonable  price  for  the  grarel  pit  in  qaestion^ 
and  to  gire  their  consent  to  its  sale. 

On  the  26th  Oct.  1874,  at  a  spedal  sesBion  held 
at  Newcastle-nnder-Lyme,  applioation  was  made 
to  the  jastioes  there  assembled,  in  accordance 
with  the  reBoIntim  jost  mentioned. 

The  jastioes  therenpon  made  the  order  or  de< 
termioatim  now  applied  against,  whereby  they 
consented  to  the  sale  of  the  gravel  pit  to  the 
appellant,  and  fixed  the  price  at  450L ;  which  snm, 
nnder  special  ciroamatanoea  which  do  not  affect 
the  points  of  law  to  be  submitted  to  the  ooort,  a 
gentleman,  who  is  an  owner  of  {mperty  in  the 
parish,  but  who  haa  no  land  adjoining  or  abutting 
iqmn  the  exhansted  gravel  pit,  waa  willing  to 
give. 

The  appellant  gave  noUce  of  appeal  to  the 
quarter  sessions  against  this  order,  and  entered 
into  reoognisanoes  to  prosecute  such  appeal.  And 
it  is  admitted  that  he  combed  with  all  necessary 
formaUties,  provided  any  right  of  appeal  existed. 

The  appeal  came  on  to  be  heard  at  the  qnarter 
sessions  for  the  oonnty  of  Stafford,  in  OoL  1875, 
and  the  court  found  as  a  fact  that  t^e  sum  of  4501. 
was  not  a  fur  and  reasonable  price  as  between 
the  parish  or  highway  board  and  the  i^pellant, 
but  that  Buoh  nir  and  reaacmablB  price  waa 
1561.  6i.  6(2. 

The  court  found  that,  looking  at  the  interest 
of  the  parish  only,  the  snm  of  4^1.  was  a  fair  and 
reasonable  price  fbr  the  highway  board  to  obtain 
tar  the  interest  in  Hhe  ute  of  the  gravel  pit. 

The  craestions  for  the  o[anion  ^  the  court  are : 
First,  Had  the  appelant  a  right  of  appeel  to  the 
c[narter  sessions  against  the  aforesaid  order  of 
justioeB  in  special  sessions  made  on  the  26th  Oct. 
1874  P  Secondly,  Waa  it  the  dutjr  of  Uie  juatioes 
in  special  sessions  to  reaard  the  interests  of  the 
adjoining  proprietor,  and  to  fix  a  £ur  and  reason- 
able price  as  between  vendor  and  parohaser,  in 
relation  to  ordinary  market  value  of  the  site  of  the 
exhausted  gravel  pit;  or  was  it  their  duty  to 
regard  the  interests  of  the  parish  or  highway 
board  only,  and  to  fix  a  price  higher  than  the 
ordinary  market  value,  but  which  could  be  ob- 
tained nnder  special  circumstanoea  from  a  pur- 
ohaaer  other  than  an  ordinaiy  proprietor  P 

If  the  court  shall  be  of  opinion  m  favour  of  the 
appellant  on  both  points,  the  order  of  jastioes  in 
i^ieoial  sessicais  is  to  be  quashed. 

li  the  court  shall  be  m  opinion  in  favour  of  the 
respondents  on  either  point,  the  order  of  the 
justices  in  special  sessions  is  to  be  confirmed. 

SoU  (with  him  JBoaanqvet)  argued  on  behalf  of 
the  appellant,  in  support  of  the  judgment  of 
Quarter  Seseions.— The  48th  section  of  the  High- 
way Act  1836  (5  &  6  Will.  4,  c.  60)  upon  which  this 

Question  arises,  is  as  follows :  "And  whereas  under 
.ots  of  Parliament  heretofore  made  and  which 
may  hereafter  be  made  for  the  oncloaing  of  waste 
land,  parcels  of  land  have  been  and  may  be  ex- 
pressly allotted  to  parishes,  or  to  the  surveyor 
of  the  highways  for  the  purpose  of  obtainii^ 
materials  for  the  repairs  of  the  highways  in  such 
parish,  and  the  materials  in  suoh  parcels  of  land 
nave  been  and  msy  be  exhausted.  Bo  it  therefore 
enacted  thai  in  andh  oaaea  it  shall  and  may  be 


lawfol  for  the  snrroyor  d  ancfa  parish  for  the  tune 
being,  by  and  with  the  consent  of  the  Testrv,  and 
he  ia  hereby  authorised  and  reqnired,  witSt  the 
consent  in  writing  of  the  justices  of  the  peaoe  at 
a  special  sessiona  for  the  highways,  to  sell  and 
convey  to  some  persous  whose  lands  adimn 
thereto,  or  if  he  refuses  to  purchase,  to  any  other 
person,  the  said  parcels  of  land  from  which  the 
said  materials  have  been  so  exhausted  as  aforesaid, 
at  and  for  snob  price  as  the  said  justioes  may 
deem  &ir  and  reasonable,  and  with  Uie  money 
arising  therefrom,  and  with  such  consent  as  afore- 
said, to  purchase  other  lands  in  heu  thereof."  By 
26  &  26  Vict.  c.  61,  s.  44,  sub.-sect.  3,  "  The  high- 
way board  shall,  for  ^1  the  purposes  ci  the 
principal  Act,  except  that  of  levying  highway 
rates,  be  deemed  to  be  the  anocesscv  in  (mce  of 
the  surveyor  of  every  parish  wiUiin  the  distrioL" 
The  special  sessions  deemed  4501.  the  fair  and 
reasonable  price  for  the  disused  gravel  pit,  but 
the  Quarter  Sessions  have  fixed  tho  price  At 
1561.  Ga.  Qd. ;  the  latter  must  be  the  bindiug  valae 
between  the  parties  provided  the  Quarter  lesions 
had  jurisdiction  to  hear  the  appeaL  The  right  to 
appeal  upon  this  oider  of  tne  special  sessiona 
depends  upon  section  106  of  the  Highway  Act 
1835,  which  provides,  "  That  if  any  person  shsdt 
think  himself  aggrieved  by  any  rate  made  under 
or  in  pursuance  of  this  Act,  or  by  any  order, 
conviction,  judgment,  or  determination  made,  or 
by  any  matter  or  thing  done  by  any  justice  or 
other  person  in  pursuance  of  this  Act,  and  for 
which  no  particular  method  of  relief  hath  be«m 
already  appointed,  such  person  may  appeal  to  the 
justices  at  the  next  general  or  quarter  seasion  of 
the  peace  to  be  Irala  for  the  county,  divinon* 
riding,  or  plaoe^  where  the  cause  of  suw  complaint 
shall  arise?'  ....  "And  their  detenmnabon  in 
or  concerning  the  premises  shall  be  conclnaive 
and  binding  on  all  parties  to  all  intents  and 
purposes  whatsoever.'^  The  words  syvmsc  the 
right  of  appeal  are  wide  enough  to  embrace  the 
order  of  special  sessions  by  which  the  appellant 
was  here  aggrieved. 

Lmorance  for  the  respondents. — This  is  not, 
within  the  words  of  the  appeal  section,  "  an  order, 
conviction,  judgment,  and  determination  made,** 
or  a  "  matter  or  thing  done  by  any  justice  or  other 
person  in  pursiumce  of  this  Act : "  the  sale  and 
conveyance  are  directed  by  the  48Lh  section  to  be 
carri^  out  by  the  surveyw,  with  the  consent  of 
tho  justices,  at  a  price  which  the  justices  may 
deem  &ir  and  reasonable.  If  the  justices  come  to 
a  determination  at  all  in  the  matter,  Uiey  do  so  as 
arbitrators  between  the  parish  and  the  purchaser, 
and  their  conclusion  muat  be  final;  this,  by 
analogy  with  tbefuller  provision  concemingpieces 
of  land  not  reqnired  by  Turnpike  Trusts,  3  Geo.  4^ 
c.  126,  8.  89,  seems  to  be  the  proper  interpretation 
of  this  enactment.  The  other  question  is,  whether 
even  if  the  quarter  sessions  had  jurisdiction,  the 
higher  amount  is  not  the  feir  and  reasonable  price 
under  the  circuaistanoes.  The  enactment  is  for 
the  benefit  of  the  parish,  and  the  parish  is  not 
compelled  to  sell  at  a  price  of  which  it  does  not 
approve.  The  respondents  ere  in  the  position  of 
trustees,  and  if  they  took  a  less  value  for  the  land  in 
theur  charge  than  they  can  obtain,  they  would 
be  guilty  of  a  breach  of  trust.  If  too  low  an 
amount  were  fixed  by  the  surveyor,  it  might  be 
open  to  the  ratepayers  to  call  mxm  the  iustioea 
to  fix  .a  Jair  and  reMraable^p^MpJMtHfflB^^ 
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son  who  consents  to  parchase  cannot  possibly 
object  to  the  fairness  of  the  prioa  he  nnder- 
takes  to  give. 

Blackbukn,  J. — I  think  we  mast  say  that  the 
qaarter  sessions  have  in  this  case  decided  rightly. 
Two  qaestions  are  raised  apon  the  facts  stated; 
first,  whether  this  was  snch  a  determination  by 
jaatices  as  to  give  a  right  of  appeal,  of  which  I 
have  no  doabt;  the  seoood  and  more  important 
<|tiestion  is  wUoh  of  the  two  deoiaiona  oi  the 
jnstioes,  that  of  the  special,  or  that  <rf  the  qaarter 
lummaDBt  is  right  in  point  of  lav.  They  both  tnm 
upon  sect.  48  of  the  Highway  Act  18S5  the  recital 
of  which  admittedly  applies  to  this  exhaosted 
gravel  pit.  The  sarveyor,  with  consent  of  vestry 
and  jastices  is  anthoriaed  and  required  to  sell  and 
convey  to  some  person  whose  lands  adjoin  thereto 
sndi  exhansted  parcels  of  land,  at  and  for  snch 

frioe  as  the  jastices  may  deem  fair  and  reasonable, 
b  does  not  appear  that  the  appellant,  who  is  the 
only  person  wnose  lands  adjoin  thereto,  refnsed  to 
purchase,  as  he  might  have  done,  and  the  only 
difficalty.is  the^price.  I  think  the  enactment  means 
that  when  these  exhaasted  pits  become  useless  to 
the  parish,  the  parish  mast  not  act  like  the 
dog  in  the  manger,  but  most  allow  the  adjoining 
owners  to  have  thmi  for  a  fur  and  reasonable 
prioe.  I  do  not  tbizik  it  is  a  provision  solely 
for  the  benefit  of  the  parish,  bat  it  is  intended  to 
^re  advantage  to  the  adjoining  owners.  Their 
interests  are  considered  by  the  directions  for 
fixing  the  price.  The  pits  are  not  to  be  Bold  by 
auction  or  at  the  highest  price  at  which  personfJ 
motives  might  prompt  any  purchaser  to  bay,  bat 
at  a  fair  and  reasonable  price,  as  it  mayoe  so 
deemed  by  the  jastices  who  are  to  deal  impartially 
with  the  interests  both  of  the  parish  and  the 
adSjoiniag  owners.  The  right  of  pre-emption  given 
to  the  adjoining  owners  would  be  illusory  if  the 
section  were  interpreted  to  require  the  piurties  to 
fix  the  highest  price  obtainable  from  somebody 
else.  Here  it  is  stated  that  a  gentleman,  not  an 
adjoining  owner,  was  willing  to  give  4501.  for  this 
pit  His  reasons  do  not  appear,  bat  we  must 
asBome  he  had  some  personal  motiTO  which  did 
not  affect  the  fair  value  of  the  pieoe  of  land. 
This  of  coarse  would  be  the  fair  and  reasonable 
value,  if  those  words  meant  the  best  value 
obtainable  by  the  parish,  and  in  that  case  the 
Special  Sessions  were  right  in  so  fixing  the 
amount.  But  if ,  as  I  consider,  the  fairness  and 
reasonableness  ought  to  apply  equally  to  the 
adjoining  owner  as  to  the  parish,  the  lower  amount 
estimated  by  the  land  snrveyor,  1552.  Qa.  6d.,  was 
rightly  determined  by  the  Quarter  Sessious  to  be 
the  amount  payable  by  the  appellant  for  his  par- 
chase. The  Qaarter  Sessions,  in  my  opinion,  had 
jnrisdiction  and  full  power  to  reconsider  the 
amount  fixed  at  Special  Sessions,  and  by  their 
decision  they  showra  that  they  rightly  nndBrstood 
the  objects  of  the  enactment. 

QoAiN,  J. — I  am  of  the  same  ojnnion,  and  I  also 
think  the  <^narter  Sessions  have  shown  a  proper 
understanding  of  the  objects  of  this  48th  section. 
As  soon  as  the  vestry  consented  to  sell,  the 
snrveyor  was  bound  to  carry  oat  the  conveyance 
to  the  adjoining  owner,  if  he  was  willing  to  take 
it.  The  jastices  then  became  a  kind  of  arbitrator 
between  the  parish  and  the  purchaser,  snbiect 
however  to  appeal  to  Qaarter  Sessions ;  and  they 
ought  to  fix  a  fair  and  reasonable  price  in  the 
interests  of  both  the  purtiea  before  them.  There 
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is  nothing  to  justify  them  in  fixing  the  tancy  prioe 
of  some  other  person. 

Judgment  for  appellatU. 
Solicitors  for  appelant,  Morley  and  8hirr<§  (for 
'BohvMon,  and  Dsmpsfer,  Eocleshall). 
Solicitor  for  respondent.  A..  JS.  Oldnusn. 


Tunday^  May  9. 
Wat  v.  Gbeat  Eastebk  Bailwat  Co.  (a) 

Oarriora^Felony — Servant — 11  Geo.  ^  Sf  \  WHl. 
4,  c  68,  8.  8. 

Plaintiff  etUnuted  tome  valuahle  pietttret  to  the 
defendan(»  for  txtrriage  wUhout  aadaring  Otems 
they  had  to  he  oonveyed  dwring  thar  traneitfrom 
the  defendanta*  to  anoiher  railway,  and  were 
stolen  from  {he  difendanW  yard  by  a  man  who 
fcdaehj  represented  himtelf  to  the  clerk,  who  gaoe 
him  the  neceetary  paea  for  the  purpose  of 
to  conveying  them,  to  he  in  the  defmdanti^ 
employ.  Thfi  course  of  business  was,  thai  the 
men  employed  in  driving  the  vans  were  in- 
structed as  to  the  work  they  were  to  do  at  a 
cartage  cMce;  they  Gien  applied  to  the  clerk  for  a 
pass  and  the  delioory  sheeKtoith  which  they  were 
aJlowed  hy  the  porter  to  drive  the  vans  allotted  to 
them  out  of  the  yard.  The  man  who  stole  the 
pictures  received  no  instructions  from  the  cartage 
offioe,  hut  obtained  the  usual  docvflnents  from  the 
derk  li^on  mentioning  the  number  and  destination 
of  the  van  containing  the  pictures,  and  drove  the 
van  away  uponprodwMon  of  the  pass. 
Held,  that  the  defendantt  were  not  liable  for  the 
value  of  the  pictures  under  ffta  8th  section  of  the 
Carriers'  Act. 
Tms  oase  was  stated  for  the  opinion  of  the  court. 

The  action  was  bron^t  to  recover  the  value 
of  three  pictures  delivered  by  the  plaintiff  to  the 
defendants,  who  are  carriers  lor  hire  from  Chelms- 
ford in  Essex  to  Bochester  in  the  county  of  Blent, 
and  received  by  the  defendants  as  sncli  carriers 
for  reward,  to  be  carried  by  the  defendants  as 
snob  carriers  from  Chelmsfoia  to  Bochester,  and 
which  were  lost  in  the  course  of  transit  in  the 
manner  hereinafter  set  out. 

The  three  pictnrea,  which  were  original  paintings 
by  Yandyke,  by  Poussin,  and  by  Wilson,  were 
delimed  for  carriage  as  aforesaid  by  the  plaintiff 
to  the  defendants,  having  been  properly  packed  in 
wooden  oases.  The  valae  <tf  the  said  pictures 
was  not  declared  by  the  plaintiff  at  the  time  the 
same  were  delivered  to  the  defendants  for  carriage; 
Since  their  loss,  their  value  has  been  agreed  at 
lOOOI.,  and  had  this  value  been  declared  at  the 
time  of  their  delivery  to  the  defendants  the  charge 
for  carria^  would  have  been  501.  2e.  lid.,  instead 
of  2s.  lid.,  the  charge  actually  made.  In  such  a 
case  it  is  the  invariable  practice  for  a  policeman  to 
travel  with  the  ^^oods  over  the  defendants'  line, 
and  see  them  dehvered  to  the  London,  Chatham, 
and  DovOT  Bailway  Company. 

The  defendants  carried  the  said  pictures  by 
their  railway  to  their  goods  station  in  London, 
known  as  the  Brick-lane  Station,  where,  besides 
the  servuits  of  the  company,  persons  having  or 
professing  to  have  bnsmess  with  the  cmnpeny 
have  access.  There  the  defendants  loaded  the 
pictures  on  one  <^  their  vans  Na  418,  together 
with  some  other  goods  for  the  purpose  of  being 
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ootiTeyed  to  the  Loudon,   Chatham  and  Dover 

At  the  time  when  the  defendants  received  the 
said  pictures  the  course  of  basinesa  adopted  by 
tbem  in  traDsmittiiiff  goods  from  the  Brick  Lane 
Station  to  other  railway  stations  was  as  follows  : 
"  rhey  loaded  the  goocis  in  their  vans  or  in  those 
o£  Messrs.  Hacniumara  and  Co.,  who  carry  for  the 
defendants,  or  in  those  of  persons  employed  by 
Messrs.  Macnamara  and  Co.,  the  said  vans  stand- 
ing in  the  Brick  Lane  Station  for  that  purpose, 
and  it  was  the  duty  of  one  of  the  clerlu  of  the 
department  to  which  the  carmen  would  bo  referred 
to  deliver  to  the  defendants'  carman,  or  the  car- 
man  of  the  said  Macnamara,  or  of  their  said  sub- 
contractors, the  delivery  sheets  for  and  weight 
notes  of  the  goods  on  the  respective  vans,  and 
also  passes  to  enable  them  to  pass  'the  porter  at 
the  {^te  of  the  yard,  whose  duty  was  not  to 
permit  an^  Tan  to  leave  Uie  yard  without  the  pro- 
duction OE  such  a  pass.  Before,  however,  a  carman 
could  obtun  from  such  derk  the  delivering  sheets, 
weight  notes,  and  pass,  he  had  to  go  to  an  iMce 
called  the  cartage  office,  where  he  received  verbal 
instructions  as  to  what  numbered  van  he  could 
take^  what  its  destination  was,  and  tO  what  depart- 
ment he  should  apply  for  delivery  sheet,  weight 
note,  and  pass." 

On  applyiuK  to  the  clerk  of  saoh  department 
and  statmg  the  number  and  destination  of  the 
van,  and  the  person  by  whom  he  was  employed, 
the  clerk  would  give  him  the  delivery  sheets, 
weight  note,  and  pass,  although  he  did  not  know 
him,  on  the  assumptioo  that  he  was  a  oarman 
employed  by  defendants  or  Macnamara  or  his  sub- 
contractors. No  man  had  a  right  to  act  as  carman 
uid  receive  the  above  documents  unless  appointed 
by  the  defendants  or  Macnamara  or  his  sub- 
oontraotoTBi 

On  the  IStH  Dec.  1873,  while  the  said  van  418 
was  standing  in  the  defendants*  saidyiu'd  at  Briok- 
lane  Station,  ready  loaded  and  containing  as  be* 
forB'mentioned  the  said  three  pictures,  a  man 
applied  to  William  King,  tho  defendants'  delivery 
clerk  at  Brick-lane  Station,  and  stated  that  his 
name  was  Clarke,  and  that  he  was  one  of  Messrs. 
Macoamara's  carmen,  and  asked  for  a  tbo,  giying 
the  No.  418,  and  stating  its  destination,  and  he 
thereupon  received  from  the  said  William  King 
the  delivery  and  weight  note  and  a  pass,  which 
enabled  him  to  leave  the  yard,  the  clerk  assuming 
and  believing  from  the  fact  of  bis  telhog  him  the 
number  of  the  van  and  ^e  destination,  that  he 
was,  in  &ct,  in  Hacnamara's  employ. 

The  same  man  who  caUedfaimself  Clarke  having 
procured  the  said  doonmenta  in  the  manner  stated, 
got  on  to  the  said  van  Na  418,  and  drove  it  out  of 
the  said  yard,  after  having  delivered  his  pass  to  the 
porter  at  the  gate.  The  clerks  in  the  cartage 
o£Boo  gave  evidence  that  to  the  beet  of  their  belief 
nobody  representing  himself  as  Clarke  had  applied 
for  a  van  on  the  day  in  qaestion,  and  that  certainly 
no  one  had  been  authorised  at  the  cartage  office  on 
that  day  to  take  away  van  418. 

The  defendants  had  not  a  carman  of  the  name  of 
Clarke,  but  in  Dec.  1873  Messrs.  Macnamara  and 
Co.  had  a  man  of  that  name.  It  is  admitted  that 
the  felony  was  committed  not  by  him,  but  by  the 
man  who  represented  himself  to  be  Clarke,  and 
who  took  away  the  van  as  aforesaid. 

After  the  van  418  containing  the  said  goods  left 
the  yard  nothing  more  was  heard  of  it  till  a  part  of 
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its  contents,  viai.  a  tombstone,  was  found  on- 
Stepney  Green.  It  was  then  disctfvered  that  the 
Bame  van  had  been  left  empty  in  the  Whitechapel 
coal  yard,  belonging  to  the  defmdants,  and  that 
no  money  had  oeea  collected  or  accounted  for,  as 
would  have  been  done  in  the  usual  course  of  busi- 
ness. 

Since  the  loss  of  these  pictures,  the  practice  at 
the  cartage  office  and  the  department  to  which  the 
carmen  are  referred  has  been  altered,  viz.,  the  car- 
man takes  a  ticket  from  Macnamara  or  his  sub- 
contractors to  tho  cartage  office,  where  he  receives- 
another  ticket  to  take  to  the  department  to  which 
he  is  referred;  upon  receiving  this  latter  ticket 
the  clerk  of  that  department  would  give  the  docu- 
ments before-mentioned  to  the  man  who  presented- 
it,  unless  he  believed  he  was  not  a  carman  of 
Macnamara's  or  his  sub-contractors.  Under  the 
old  system  this  is  the  only  van  that  has  been  im- 
properly removed  from  the  company's  premises  for 
the  lost  twenty-five  years. 

The  damages  to  be  paid  by  the  defendants  to 
the  plaintiff  have  been  agreedat  lOOOf.,  if  the  coort 
shall  adjndge  that  the  defendants  are  liable. 

It  is  agreed  that  the  court  shall  have  power- 
to  draw  all  necessary  inferences  firom  the  tacts 
stated. 

The  qaestion  for  the  opinion  of  the  court  is 
whether  the  defendants  are  liable  on  the  obove 
facts  for  the  loss  of  the  said  pictures. 

If  the  court  are  of  opinion  in  the  affirmative, 
then  judgment  is  to  be  entered  up  for  the  plaintiff 
for  lOOOL  with  costs  of  suit. 

If  the  coort  are  of  opinion  in  the  negative  then 
judgment  is  to  be  entered  up  for  the  defendants 
with  costs  of  suit. 

FhUbriek,  Q.O.  (with  him  Tindal  AUeinsm), 
argued  for  pliun^. — By  the  voluntary  act  of  the 
ddTendants  this  man  who  stole  the  plaintifTs  pio- 
tnres  was  trusted  as  a  servant ;  and,  therefore,  as 
against  the  plaintiff  he  must  be  taken  to  be  their 
servant.  Indeed,  by  the  peculiar  system  of  work- 
ing their  vans,  the  defendants,  although  mistaken 
as  to  his  identity,  actually  employed  this  man  as 
their  servant  to  drive  their  van.  In  Macku  v. 
London  arid  South-Westein  RaUioay  Company 
(2  Ex.  415),  it  was  held  that  where  a  common  car- 
rier enters  into  a  sub-contract  with  other  parties 
with  respedi  to  eoods  which  he  has  undertaken  to 
carry,  the  servants  employed  by  the  latter  are 
"servants  in  the  employ"  of  the  carrier,  within 
the  true  meaning  of  the  8th  section  of  the  Carriers* 
Act  (11  Geo-  4,  and  1  Will.  4,  c.  68.)  [Blackbos». 
J. — "That  case  makes  Hacnamara's  serronts  the 
servants  of  the  defendants,  but  it  dora  not  assist 
the  plaintiff  in  making  out  this  man  who  called 
himself  Clarke  to  be  the  servant  of  Macnamara.] 
Pollock,  C.B..  said,  at  p.  426,  "  I  think  that  all 
the  parties  actually  employed  in  doing  the  work 
which  the  carrier  undertook  to  do,  either  by 
himself  or  by  his  servants,  are  bis  servants  within 
the  meaning  of  the  8th  section  of  the  Act  in 
qaestion."  Again,  at  the  end  of  his  judgment: 
'*  Upon  the  general  qaestion,  I  am  of  opinion 
that  whoever  discharges  the  duty  which  thcso 
companies  may  have  undertaken  are  to  be  consi- 
dered, in  point  of  law,  to  be  their  servants  within 
the  meaning  of  this  statute."  The  case  finds  that 
this  man  received  the  delivery  sheet  from  William 
King,  who  was  authorised  to  so  employ  only  the 
servants  engaged,  and  the  porter  by  letting  htm 
pass  consented  to  the  employment^  [BucKfTBS* 
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J. — It  might  have  been  a  misdeliTery,  bat  that 
woald  not  help  the  plaintiff  in  this  action.  The 
felony,  howeTer,  mast  hare  taken  place  when  the 
man  first  moTcd  the  Ton,  not  when  he  pasBed  out 
of  the  yu^.]  It  mnet  be  remembered  that  Clarke, 
whom  this  man  represented  himself  to  be,  was  not 
at  the  time  in  Macnamaia's  employ.  [Buckbubk, 
J. — There  may  haTO  been  neifligenoe,  or  even  gross 
ne^igence,  on  the  part  of  ddtendants'  Bervanta, 
bat  tnafe  does  not  oome  within  the  8th  section  of 
ibe^  Omkm'  Act.  Nothing  is  Btated  in  the  case 
which  can  estop  the  defendants  from  denying  their 
employment  of  this  man  who  committM  the 
felony.]  Haying  ci^/aeto  entrusted  him  with  the 
care  of  their  viui,  they  therein'  employed  him  pro 
haetfice  as  their  serrant;  altbongh  they  made  a 
mistake,  they  must  be  responsible  as  against  the 
consignor.  [Bucebubji,  J. — It  does  not  appear 
that  King  had  authority  to  appoint  servants  for 
this  purpose.] 

Day,  Q.G.  and  Marriott,  appeared  for  the  defen- 
dantfi,  but  were  not  heard. 

Bla.ckbub>',  J. — I  think  it  is  impossible  for  ns 
by  this  artificial  reasoning  to  say  that  this  man 
wan  a  servant  in  the  defendants'  employ,  when  it 
is  distinctly  proved  as  a  fsct  that  he  was  not  so. 

QoADT,  J. — ^I  am  of  the  same  opinion.  It  can- 
not ho,  under  the  drconutanoes  of  this  case,  that 
the  defendants  should  be  made  liable  by  ^  8th 
section  of  the  Carriers*  Act. 

Judgment  for  cb^endante. 

SdimtOTS  for  the  plaintLGT,  Paiereon,  Snow,  and 
JBumey. 

Sduntor  for  the  defendants,  TT.  H.  Shaw. 


COMMON   PLEAS  DIVISION. 
Dec  I  and  2,  1875 ;  and  Jan.  20,  1876. 

UnODES  AXO  AKOTQEB  V.  Tilt  AlBEDALB  DbaTITAGK 
GOHMISSIOSEBS.  (a) 

jlrhi/reUion  under  ipeeial  Act  incorporating  the 
Lands  Clatiaea  Act  l845 — Compensation — Action- 
aile  damage — Aviard — Evidence  of  umvire — 
Removal  of  shoals  from  bed  of  river — Lands 
Clauses  Oonsolidation  Act  1845 — Airedale  Drain- 
age Act  (24  A-  25  Vict.  e.  160). 

JBy  the  Airedate  Drainage  Act  [24>  .5-  25  Vict.  c.  160) 
the  defendants  were  empowered  to  execute  certain 
icorhs,  and  hy  that  Act  it  was  provided  tliat  "full 
compensalion  shall  from  time  to  time  after  tlie 
•passing  of  this  Act  .  .  .  be  made  by  the  defen- 
dants .  .  ,  "to  tlie  ovoners,  occupiers,  aiid  lessees 
for  tJte  time  being  sustaining  any  damage  by 
reason,  or  in  any  way  consequential  upon,  t]ie 
exercise  of  any  of  the  powers  of  this  Act  of  the 
lands  and  hm'editamentt  of  F.,"  .  .  .  "aind  in 
ease  of  dapiite  at  to  tJie  amount  of  »wA>  compen- 
aaiion,  the  same  ahcdl  he  settled  by  artitreition  in 
manner  provided  for  Vie  settling  qf  gue$iione  of 
compensalion  in  the  Lands  Clauses  Consolidation 
Act  1845." 

The  plaintiffs  toere  occupiers  of  lands  of  F.,  and  the 
defendants  executed  works  under  the  above  Act, 
hy  reason  of  which  the  plaintiffs  alleged  they  had, 
as  suck  occupiers,  sustained  injury  to  the  land  of 
F.  occupied  by  them.  An  umpire  was  appointed 
under  the  provisions  of  the  Lands  Clauses  Con' 
solidation  Act  1845,  in  accordance  with  the  above 
Act,  who,  by  his  award,  awarded  to  the  plaintiffs 
llOZ.  and  costs  as  the  "  damages  sustained  by  the 
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plaimtiffs  by  reason  of  and  consequential  upon  the 
exercise  hy  the  commissioners  of  the  powers  of  the 
Airedale  Drainage  Aot."  At  the  trial  the  plain- 
tiff's  only  put  in  the  award,  which  the  judge  then 
ruled  wcu  prima  fade  evidence  requiring  an 
answer  from  the  defendants.  The  defendants 
pleaded,  first,  a  plea  denying  the  validity  of  the 
award;  secondly,  a  plea  setting  out  the  award 
and  a  special  case  ea^lainmg  it,  draum  by  tka 
arhiii-ator,  whitA  plea  was  lield  bad  upon  Ae- 
murrer;  thirdliy,  that  the  umpire  had  awarded 
damages  beyond  his  jurisdiction ;  famrthly,  thai 
the  plaintiffs  had  sustained  no  damage.  The 
judge  having  ruled  as  above,  the  defendants  put  tn, 
as  the  evidence  of  the  umpire,  hy  consent,  the 
meOfOl  case  dirawn  by  him  explainmg  his  award. 
The  judge  then  d^eeted  a  verdict  for  the  plaintiffs. 
In  this  special  case  the  works  done  by  tlie  defen- 
dants were  described,  inter  alia,  as  the  removal 
from  the  river  side"  of  shoals  formed  theretM  by 
gravel  soil  and  other  maieriala,  which  from  time 
to  time  had  been  brought  dovm  hy  trihutariet 
of  tJie  said  river  near  the  eonjiuence  therewith  gf  the 
said  tributaries,"  and  the  uinpire  further  stated 
therein  "there  was  no  sufficient  evidmceb^ore  me 
to  enahle  me  to  determine  one  way  or  the  o&er, 
whether  tlie  said  uiorhs,  essdMsive  of  the  rsmoaaLef 
the  said  shoals  and  tMu-,  caused  the "  damage 
eemplaimed  of, 

SAd,  thak  the  d^endanla  were  enUOed  to  Uep  the 
verdict;  that  it  Buffieiendy  appeared  that  the 
damage  was  actionable  damage. 

Fer  Lord  Coleridge,  GJ.,  and  Archibald,' J.,  on  the 
ground  that  fAe  award  was  prima  facie  evidence 
against  the  defmdants  of  their  liability,  and  that 
the  award  and  findings  of  Hie  umpire  given  in 

,  evidence  at  tlie  U-ial,  showed  that  the  damage  in 
respect  of  which  compensation  woe  awarded  was 
actionable  damage,  though  tliey  were  of  opinion 
Hiat  even  if  the  damage  were  not  actumahle 
damage,  the  award  would,  by  reason  of  the  special 
clauses  of  the  Airedale  Drainage  Act,  be  vodid. 

Per  AmphUtt,  B.,  on  the  ground  that  the  award, 
taken  in  connection  with  the  pleadings  sMirtg  out 
in  the  special  ease,  was  primAfaeie  evidence  against 
the  defendante  of  their  UahHity,  and  titat  it 
sufficiently  appeared  that  the  damage  was  action- 
able damage,  thoughifit  liad  not  so  appearedihe 
awardwould,  in  his  opinion,  be  invalid. 

Ths  &ct8  and  the  arguments  made  use  of  by 

counsel  in  arguing  the  rule  are  so  fully  discussed 

in  thejudpnents  that  it  is  unnecessax;  to  repeat 

them. 

Manisty,  Q.C.,  Bidder,  Q.C.,  ^d  Cave,  Q.C. 
showed  cause  (Ist  and  2nd  Dec.  1875). 

Hersdidl,  Q.C.  and  K.  Digby  supported  the 
role. 

Cur  adv.  vult. 

The  following  judgments  were  delivered  on  the 
20th  Jan.  1876. 

Xiord  Coi^EiDGE,  C.J.— My  brother  Arohibald 
concurs  in  this  judgment  which  I  am  about  to 
read.  This  was  an  action  on  an  award  mads  by 
Mr.  Kemplay,  who  was  appointed  umpire  under 
the  Airedale  Drainage  Act,  a  private  Act  passed 
in  1861,  and  with  which  the  Lands  ClauBss  Acts 
1845  and  1860  were  incorporated,  "  save  so  iax  as 
any  of  the  sections  and  provisions  of  those  Acts 
were  expressly  excepted  or  varied"  by  the  Act 
itself.  The  45th  section  of  the  private  Act  enacted 
that  the  arbitration  shdtild  be  conducted  "  in  the 
manner  provided  for  the  settling  G[ue8tionS|bT 
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arbitration  in  the  Lands  Glauses  Act  1845 ; "  and 
the  Gonrt  of  Common  Pleas  held  on  demnrrer  in 
this  very  ctifle  that  Mr.  Kemplay  was  precluded  from 
Btating  a  special  case  as  he  wished  to  do,  and  indeed 
pnmnonB%  did,  to  obtain  the  opinion  ol  the  coort 
on  certain  questions  <tf  law  wnich  arase  in  the 
conrse  of  the  prooeedings  before  him.  Some  of 
these  qnestions  are  raiaed  in  a  leas  oonvenient 
form,  and  must  be  determined  in  our  judgment 
npcm  this  mle.  This  action  is  brought  upon 
Mr.  KemplaVs  award  for  the  sum  of  llOZ.  and 
costs,  which  he  found  to  be  the  amount  of 
"  damages  sustained  by  the  plaintiffs  by  reason  of 
and  consequential  npon  the  exercise  by  the  com* 
misaioners  of  the  powers  of  the  Airedale  Drainage 
Act."  It  was  tned  before  me  at  Guildhall,  when 
the  plaintiffs  contented  themselves  with  patting 
in  the  award  of  Mr.  Kemplay,  and  then  clos^ 
their  case.  The  defendants  had  pleaded  first  in 
effect  denyiuf;  the  ToliditT  of  the  award  under  the 
Airedale  Drainage  Act.  Next  ther  had  set  out  the 
award  and  epeoial  case,  andpleadedaplea  which  has 
been  hdd  bad  npon  demnrrer.  Thirdly,  they  had 
^eaded  tiiat  the  umpire  had  awarded  damwes  in 
respect  of  matters  beyond  his  jnriwuotion. 
Fonrthly,  they  had  pleaded  that  the  plaintiff^  had 
not  Bostained  any  such  damage  as  entitled  them  to 
oompensation  under  the  provisions  of  the  Airedale 
Drainage  Act.  The  fifth  and  sixth  pleaa  are  not 
necessary  to  be  considered  for  the  parposes  of  this 
jndgment.  On  this  state  of  pleadings  and  proof 
the  defendants  Insisted  that  there  was  nothing  to 
mo  to  the  jury,  and  that  a  nonsuit  should  have 
been  directed.  Mr.  Kemplay  was  called  by  them, 
and  it  wis  agreed  that,  without  being  formally 
sworn  and  examined,  it  should  be  taken  that  he 
had  repeated  in  the  wituess'boz  the  statements 
made  in  the  special  case  appended  to  bis  award. 
No  farther  endence  was  given  by  the  d^endants, 
exoept  that  a  witness  was  called  to  establish  the 
foot  that  the  defendants  had  no  fbnds  in  hand  to 
meet  the  demands  made  on  them  by  the  plaintiffs ; 
bnt  the  latter  evidence  became  immaterial  as  the 
point  to  which  it  was  directed  was  abandoned  in 
the  argument  upon  the  rule.  On  this  state  of  the 
pleadings  and  the  proof,  I  directed  a  verdict  for 
the  plaintiffs  for  19a.  8d.,  the  amount  of  the 

damages  and  the  costs  incurred  in  ascertaining 
them ;  and  the  defendants  had  leave  to  move  to 
enter  the  verdict  for  them.  The  rule  was  obtfuned 
as  a  matter  of  convenienco  and  by  agreement  to 
enter  eitber  a  nonsuit  or  a  verdict  in  the  alter* 
native,  and  we  are  now  to  determine  whether  that 
role  should  be  made  absolute  or  discharged.  It 
is  neceaaaiy  to  determine  first  whether  the  evidence 
given  by  the  plaintiffs,  which  was  confined  to  the 
award,  called  npon  the  defendants  ^  any  answer ; 
eecondly,  whether  if  it  did,  the  statements  in  the 
apedal  case,  which  are  to  be  taktm  as  the  evidence 
of  Mr.  Kemplay,  afford  th^  answer.  The  solution 
of  this  latter  question  depends  oo,  thirdly, 
whether  the  damage  for  which  the  plaintiffs  are 
entitled  to  be  compensated  under  the  Airedale 
Drainage  Act  is  such  damage  only  as,  without  the 
Act,  wonld  have  been  actionable;  and  fourthly 
whether  all  the  damage  for  which  it  appears  the 
umpire  awarded  compensation  to  the  plaintiffs 
was  or  was  not  such  damage.  It  will  tend  to 
clearness,  though  it  may  at  first  sight  appear 
iUogieal,  if  we  consider  the  latter  question  before 
the  former  one.  For  if  the  damage  nving  a  right 
to  compensation  under  the  Airedale  Drainage  Act 
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be  not  merely  actionable  damage,  but  injury  or 
harm,  though  not  actionable ;  or  if  upon  the  whole 
case  taken  together  there  should  be  evidence 
that  no  damage  but  damage  otherwise  actionable 
was,  in  fact,  taken  into  account  by  the  umpire 
in  ascertaining  the  amoout  ttf  compensation, 
then  iihere  could  be  no  qaestion  of  nonsuit, 
and  the  verdict  ooold  not  be  entered  for  the  ctefen- 
dants;  and  fhrthermore,  the  authority  of  the  oaaea 
dedded  npon  the  lAnds  ClaufllBs  Acts,  and  (m 
statutes  containing  equivalent  provisions  to  the 
provisions  of  these  Aots,  wonld  be  materially 
weakened,  because  those  cases  would  not  then  be  in 
point.    Now  the  Airedale  Drainage  Act  was 
passed,  as  the  preamble  recites,  for  the  public 
object  of  improving  the  drainage,  and  thereby  the 
health  of  a  large  district  in  the  West  Biding.  It 
authorised  the  execution  by  the  defendants  of 
considerable  works  according  to  deposited  plana 
and  sections ;  and  these  works,  wmch  are  enu- 
merated in  the  36th  section  of  the  Act,  inolade 
"  the  removing  from  the  river  Aire  of  shoala  and 
otAier  obstrootions ; "  and  after  setting  oat  a 
variety  of  works  to  be  enouted,  and  conferring  on 
the  commissioners  a  variety  of  powers  for  the 
purpose  of  executing  them,  the  43rd  section 
enacts,  in  the  first  portion  of  it,  as  follows :  "  la 
the  execution  of  this  Act  the  commissioners  shall 
do  as  little  damage  as  may  be,  uid  subject  to  the 
provisions  of  this  Act  shall  make,  to  all  partieB 
entitled,  compensation  for  all  damage  or  injury  so 
done."   It  has  already  been  mentioned  that  the 
Lands  Clauses  Acts  are  incorporated  with  the 
Special  Act.   Then  follow  two  clauses  in  favour 
of  two  seta  of  properties,  the  language  of  which 
clauseB  is  the  same,  except  as  to  the  propertieB 
affected  by  them.   The  44th  is  in  favour  of  the 
owners,  lessees,  and  occupiers  of  the  lands  oom- 
monly  known  as  the  Biddlesden  Hall  Estate  and 
Lenton  Farm.    The  45th,  under  which  the  pre- 
sent plaintiffs  clum,  is  sa  follows:  "Full  com- 
pensation abeXl,  from  time  to  time,  after  the 
passing  of  this  Act,  but  not  beyond  twenty 
years  from  and  after  the  completion  of  the  cuts, 
embankments,  and  works  by  this  Act  authorised, 
be  made  by  the  commissioners  out  of  the  rates  to 
be  levied  under  this  Act  to  the  owners,  lessees, 
and  occupiers  for  the  time  being,  sustaining  any 
dams^G  by  reason  or  iu  any  way  couseqaentifd 
upon  the  exercise  of  any  of  the  powers  of  this  Act 
of  the  lands  and  hereditaments  of  William  Fer- 
rand,  Esq.,  situate,  &o. ;  and  in  case  of  dispute  as 
to  the  amount  of  compensation,  the  same  shaU.  be 
settled  by  arbitration  in  the  manner  prodded  for 
the  settling  of  questions  of  compensation  by 
arbitration  m  the  Lands  Glauses  Gonsolidation  Aoc 
1845."  The  plaintaffs  are  tenants  of  Mr.  Ferrond, 
and  cUum  under  this  section ;  and  the  question  ia. 
in  respect  of  what  have  they  a  right  to  claim  f 
In  respect  of  actionable  damage  onl^,  sa^  the 
defendants.   The  Lands  Glauses  Acts  are  incor- 
porated, and  a  long  aeries  of  decisions,  too 
numerous  and  uniform  to  be  now  disputed,  has 
settled  that  the  damage  for  which  compensation 
can  be  recovered  under  the  procedure  enacted  by 
the  Act  of  1845  is  acticmable  damage  only.  The 
words  of  the  45th  section  of  the  Airedale  Drainage 
Act  are  no  wider  than  the  words  in  the  analogous 
sections  in  the  Public  Health  Act  and  the  Water- 
works Glauses  Act.   They  are  substantially  the 
same,  and  under  these  lut-mentioued  Acts  the 
courts  haro   uniformly  confined  the  damage 
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reooTerable  to  aotionable  damages.  The  New 
^ver  Oompany  t.  Johnson  (2  &  E.  435; 
6  Jur.  N.  a.  374;  29  L.  J.  93,  M.  C. ;  8  W.  Bep. 
179),  decided  upon  10  &  11  Yiot.  o.  17.  8. 12  (The 
Waterworks  Glauses  Act) ;  HaU  t  The  Mayor,  ^c, 
of  Brwto2  as  li.  T.  Bep.«7. 8.  573 ;  L.  Bep.  2  C.  P. 
$12 ;  36  L.  J.  110.  C.  P.).  dedded  on  11  ^  12  Yiot. 
a«3,8. 144(TliePablio  Health  Aofe  1848),  are,  no 
doubt,  authorities  for  this  propositaon.  The  Le- 
palatare,  in  nsing  the  word  "damage,"  use  a 
word  to  whiob  a  Iwal  meaning  had  already  been 
affi»d  by  jadicial  aeoiBuau,  and  mnst  be  t^en  to 
have  need  it  in  the  sense  asoertained  by  those 
demsions,  "  actionable  damage."  Nor  are  the 
defendants  driven  to  admit  that  the  44th  and  45th 
sections  do  not  ffire  the  persons  in  whose  favour 
they  are  enacted  any  greater  or  better  proteotion 
than  they  already  had  nndbr  the  words  of  the 
43rd.  For  nnder  the  44th  and  45th  sections,  the 
compensation  for  damage  may  be  asoertained  and 
awarded  "  from  time  to  time,"  daring  a  period  of 
tveu^  years ;  whereas,  under  tiie  43rd,  as  to  all 
other  persons  than  those  protected  by  the  44th 
md  4oth  sections,  it  can  be  asoertained  and 
awarded  only  onoe  for  alL  These  considerationa 
are,  no  doobt,  of  great  weight,  bat  there  are  con- 
ridrntions  on  the  other  side  of  eqnal  washt^  or 

£ eater.  It  is  difficnlt,  say  the  plaintiffs,  to  believe 
Rt  the  44th  and  45th  sections  woold  have  been  in- 
eertad  in  the  Act  in  their  preeent  shape,  merely  to 
Iffovide  that  compensatim  nnder  them  might  be 
asoOTbuned  and  awarded  more  than  once.  These 
sei^imis  appear  to  have  intended  to  give  the  per- 
sooB  in  whose  favour  they  were  passed,  a  remedy 
wider  and  la»er  than  the  lands  Clauses  Act 
would  give.  They  were  the  price  paid  for  pro- 
curing the  acquiescence  of  certain  powerful  per- 
srais  in  the  passing  of  the  Act,  and  it  ia  to  reduce 
iihe  price  almost  to  nothing  to  construe  them  as 
nigeested  by  the  defendants.  Por  the  permanent 
liability  to  injury  is  a  permanent  i^joiy  to  the 
propeity,  whidi  might  be  taken  into  aooonnt  on  a 
single  assessment  of  oompensataon.  In  the  first 
words  of  the  seotiim,  "the  oommissioners 
absU  do  .  as  little  damage  as  may  be/'  it  is  plun 
that  "damage"  is  usm  in  the  broad  sense  of 
harm  or  mischief.  The  interpretation  of  the  public 
Acts  already  referred  to  is,  indeed,  now  estab- 
lished; but  it  has  been  established  not  without 
resistance,  and  the  acqniesoenoe  of  the  Honae  of 
Lords  in  that  interpretation  has  been  by  no  means 
heuty  or  unquahfied ;  and  in  sutdi  an  Act  as  this 
there  is  good  reason  why  com|>enaation  may  have 
been  ^ven  for  dam^e  not  actionable ;  because  the 
oonunisaioners  are  cUithed  with  large  and  varied 
powers  to  execute  large  and  varied  works,  and 
may,  and  probably  do,  exercise  these  powers  to  do 
damage^  in  the  sense  of  harm  or  mischief,  which, 
>lthoQrii  not  aofeiraable,  it  is  plain  no  individaal 
woold  be  likely  to  do,  waA.  which  vezy  few  indi- 
ridaals  coold  do.  IC  therefore,  the  decision  of 
^  case  turned  upon  this  pcnnt,  we  shoald  have 
oaen  prepued  to  hold  that  these  two  sections  did 
go,  in  their  true  meaning,  beyond  the  sections  of 
the  Acts  which  hare  been  nEmred  to  and  decided 
OQ;  and  that  compensation  was  intended  to  be 
nven  by  them  for  damage  other  than  actionable 
QWD^.  The  deciflion  of  the  case,  however,  does 
sot  torn  upon  it ;  because  we  think  that  constru- 
ing  the  airard  by  the  language  of  tlie  special  case, 
no  damage  except  actionable  damage  has  been 
uoladed  by  the  umpire  in  the  sabject-matter  of 


his  award  of  compensation.  For  this  purpose  we 
assume  (what  we  have  still  to  disooss)  that  the 
award  is  evidence,  and  that  the  statements  of  the 
umpire  as  to  his  findings  are  evidence  also.  The 
whole  controversy  as  to  &is  point  between  the 
plaintiffs  and  defendants,  turned  upon  the 
true  oonstrootion  of  his  language,  as  to  the 
removal  of  certain  shoalB,  and  upon  the  question, 
what  kind  of  removal  had  taken  place  in  point  of 
fact,  and  how  fkr  that  removal,  assuming  it  to 
have  been  actionable  in  point  of  law,  was  found 
by  the  umpire  to  have  caused  any  harm  in  point 
of  £ACt.  Ic  is  plain  tiiat  if  the  umpire  has  ad- 
mitted that  he  considered  and  awarded  compen- 
sation for  a  matter  not  within  the  Act,  his  award 
is  invalid.   He  has  awarded  a  lump  sum,  and  if 

Cof  the  claims  for  which  that  lamp  sum  has 
t  given  isbad,  the  whole  award  ia  bad  also.  The 
Dtike  of  Bucdeugh  v.  The  MeiropoUtcm  Bocvrd  of 
Works  (L.  Eep.  3  Ex.  306;  L.  Rep.  5  Ex.  221; 
Ex.Ch.);  L.Bep.5H.ofL.Cas.418;  18L.T.  Bep. 
N.  S.  906;  23 L.  T.  Bep.  N.  S.  255  (Ex.  Oh.) ;  37 L. T. 
Bep.  N.  S.  1  (H.  of  li.  Gas.),  and  the  case  of  2%6 
Dare  Valley  BaQway  Ccmpanu  (L.  Bep.  6  Eq.  ^ ; 
37  L.  X  719,  Oh.)  are  conclusive  aa  to  this.  It  is 
important^  therefore,  to  state  with  aoouaoy  what 
it  is  whidi  the  umpire  has  done.  He  has  desoribecl 
the  acts  of  the  defendants  in  respect  to  shoala; 
the  removal  from  the  river  Ayre  "of  shoals 
formed  therein  by  gravel  soil  and  other  materialB, 
which  from  time  to  time  had  been  bronght  down 
by  tributaries  of  the  said  river,  near  the  conflnenoo 
therewith  of  the  said  tribntaries."  This  is  what 
the  defendants  did.  Then  he  finds  that  l^e 
phuntiffs  "sustained  damage  ...  by  reason 
of,  and  consequential  upon  the  execntion  by  the 
commissioners  (t.«.,  the  defendants)  of  all  the  said 
works,"  inclnding  therein  the  removal  of  the 
shoals  above-mentioned.  He,  however,  compli- 
cates the  question,  it  mast  be  admitted,  hy  im- 
mediately appoiding  the  tollowiiw  words:  "There 
was  no  sufficient  evidanoe  berare  me  to  anabia 
me  to  determine  either  one  way  or  other, 
whether  the  awd  wotIcs,  exdnsive  of  Uu  jremoral 
of  the  said  shoals  and  weir  aforesaid,  caused  the 
&rm,  on  the  occurring  of  the  said  fioodings,  to  be 
flooded  to  greater  extente,  or  for  longer  periods  of 
time,  or  to  be  more  damaged  than  it  otherwise 
would  have  been."  The  mir  construction,  how- 
ever, of  the  umpire's  language  appears  to  us  to  be, 
that  the  removal  of  the  shoalfi  with  other  works, 
and  as  an  appreciable  ingredient  in  the  whole 
result,  did  damage  (we  will  here  say  it  in  the 
sense  of  harm  or  mischief)  to  the  plamtiffs.  We 
further  think  that  the  fair  meaning  of  the  um- 
pire's description  of  the  work  as  to  the  shoals 
18,  that  there  was  a  dealing  by  the  defendanto 
with  the  bed  of  the  sbieam,  beyond  that  mere 
swuring  which  riparian  proprietors  would  have  a 
right  to  do,  supposing,  which  we  doubt,  that  what 
a  riparian  proprietor  might  do  without  liabili^  to 
action  could,  as  a  matter  of  coars^  be  done  by 
the  defendants  without  a  liability.  We  under- 
stand the  umpire  also  to  describe  the  removal  by 
the  defendants  of  long  standing  accumulations,  of 
which,  although  some  portions  may  have  been  of 
recent  accretion,  the  substance  must  be  of  great, 
though  unascertained,  a^.  Damage  accruing 
from  such  acte  is  clearly,  in  our  judgment,  action- 
able damf^e.  We  acknowledge  the  authority  of 
the  cases  quoted  to  us  by  the  defendants'  counsel, 
to  the  effect  that  cleansing  and  Boouring.  of  a  river 
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bed,  ao  as  to  keep  the  stream  in  its  accaatomed 
coarae,  and  at  its  accnstomed  lerel,  is  nob  only 
permissible  in,  bat  obliffatory  upon,  a  riparian 
owner.  This  is  the  effect  of  the  dictum  of  Lord 
Holt  in  The  King  v.  Wharton  {12  Mod.  610)  of  a 
passage' in  BoUe's  Abridgement,  Nnsana,  A.,  uid 
of  what  is  attributed  to  Lee,  C.J.,  in  Brown  t. 
Best  (1  Wil.  and  we  Iwve  no  intention  of 
questioning  the  law  there  laid  down.  Bnt  it  is 
«qnally  clear  that  a  snbstantial  interference  with 
tbe  bod  of  a  stream  so  as  to  increase  or  diminish 
the  flow  of  water  to  the  detriment  of  other 
riparian  ownm'S  is  a  thing  actionable  in  itself,  and 
ttutt  damage  Tssnhing  therefrom  is  actionable 
damage.  Id  was  so  held  hj  Lord  Thurlow  in 
Bobimtm  t.  Lord  Byron  (1  Brown's  Gh.  Gas.  588), 
qnoted  in  Qoddard  on  Easements  28^  and  by  the 
Honseof  Lordsin£icI»fv.  Morris  (L.  Hep.  Scotch 
App.  47 ;  14  L.  T.  Rep.  N.  S.  835),  a  case  to  which 
oar  attention  was  drawn  with  great  mlnateness  by 
the  plaintiffs'  connsel.  The  words  of  the  Airedale 
Bramagfl  Act  itself  i^ipear  to  contemplate  snch  a 
snbstantial  dealing  with  the  bed  of  tbe  river  by 
the  defendants,  and  we  think  that  on  the  findings 
in  the  special  case,  their  dealing  most  be  taken  to 
have  been  snch  a  dealing  in  point  of  fact.  We  are, 
therefore,  of  opinion  that  even  on  the  view  of  the 
language  of  the  45th  section  of  the  Aire- 
dale Drainage  Act  most  favourable  to  the  defen- 
dwts,  there  has  been  no  damage  considered 
by  the  umpire  in  ascertaining  the  amount  cl 
compensation,  except  damage  ^at  is  actionabto. 
This,  bowerer,  assomes  that  the  award  oC  the 
tunpire  is  some  evidence  of  thefiwts  on  whic^  it  is 
founded,  and  that  the  statements  of  the  umpire, 
as  to  what  entered  into  his  consideration  in  ascer- 
taining the  amount  of  damage,  are  some  evidence 
of  the  lacts  which  he  considered.  Whether  this  is 
so  or  not  is  the  only  point  which  remains  to  be 
discussed.  It  is  one  point,  becanse  if  the  award 
of  the  amount  of  compensation  for  damage  be 
primdfctcie  evidence  that  tbe  damage  in  respect  of 
which  the  compensation  was  awarded  was  action- 
able, the  findings  of  the  umpire,  which  are  in 
truth  a  mere  explanation  of  his  award,  are  primd 
faoie  evidence  of  the  facta  necessary  to,  or  implied 
in  the  findings  and  <^  the  award,  is  no  evidence, 
neither  are  the  findings.  Now,  1^  award  is  part 
of  a  proceeding  nndw  an  Act  of  FBrlianiant,inand 
by  which  the  juriadiotion  of  the  arbitrator  is  (for 
the  purpose  of  this  part  of  the  disonssion  we  must 
assume)  confined  to  awarding  compensation  for 
actionable  damage.  In  this  respect  it  ia  strictly 
analagons  to  tbe  pKXj^ings  taken  before  tKe 
■under  sherifE  and  a  compensation  jury,  who  can 
give  compensation  only  for  damage  which  is 
actionable.  In'  such  a  case,  if  some  claims  made 
are  in  respect  of  damage,  which  is  not  the  subject 
of  compensation,  il  was  said  by  Lord  Cranworth 
in  The  Caledonian  Railway  Company  v.  Ogilvy 
(2  Macqneen,  229)  that  it  is  the  duty  of  the  sheriff 
or  ander'8heri£E  to  point  out  to  the  jury  which 
kind  of  damage  is  the  sabject  of  compensation  and 
which  is  not.  The  award  is  good  upon  tbe  foce  of 
it;  the  compensation  is  to  be  presumed  to  be 
aocordiagtothoclwm.  (SeeBussdlonArlutratorB, 
433,  4tii  edit.)  As  to  the  umpire  it  is  to  be  pre- 
snmed,  until  the  contrary  appears,  that  he  kept 
within  his  jurisdiction,  and  did  not  receive  evidence 
of  damage  which  was  not  the  subject  matter  of 
cmnpensation  under  the  Act.  As  to  the  compen* 
.  sation  the  cTiUm  is  made  under  the  Act  and  for  the 
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compensation  given  by  the  Act,  and  it  is  to  be 
presumed  till  tbe  contrary-  appears  that  the  oMa- 
ponsation  following  the  claim  has  only  been  givon 
for  damage  within  the  Act  under  which  it  ia 
claimed.   In  most  of  the  decided  cases  the  want  of 
jurisdiction  is  apparent  on  the  fhce  of  the  amurds 
set  out  in  tham.    Bnt  in  the  case  before  us  the 
claim  is  made,  and  the  compensation  is  awarded 
for  damages  in  general  terms ;  and  it  must  be  pre* 
Bumed,  nntil  the  contrary  is  ahoivn,  that  the 
umpire  did  not  make  his  award  as  to.  matters  over 
which  he  had  no  jurisdiction.    To  hold  tbe  ooDp 
trary,  as  we  have  been  pressed  to  do,  would  lead  to 
consequences  of  whidi  tne  barest  statement  is  Ttrj 
startling,  and  if  the  alignment  ah  ineomwiimUi  can 
ever  have  a  legitimate  plaoe  iu  Iwal  reasoning,  it 
surely  should  have  place  here.    In  this  case  an 
eminent  lawyer  has  ascertained  the  fact  of  damage 
necessary  in  order  to  artive  at  the  amount  of  oom- 
penaation  after  the  most  careful  and  prolon|^ 
mqniiy,  on  the  examination  of  the  most  akilfnl  mm 
of  sdence  on  each  side,  and  at  an  expense  of  more 
than  20001.   It  is  not  denied  that  this  ia  not  con- 
clnaive.   However  eminent  the  umpire  or  expen- 
sive the  inquinr,  it  is  admitted  that  the  defendants, 
as  they  may  plead,  so  may  prove  that  the  umpire 
has  been  mistaken  as  to  the  extent  of  his.jniis- 
diction,  and  that  his  award  is  invalid.    What  ia 
contended  fop  on  the  part  of  the  defendants  is  that 
the  award  aivd  ovidenoe  of  the  umpire  is  not  even 
primd  fimie  evidence  agaiDBt  thorn,  and  that  Ae 
plaintiffs  must,  apart  utogather  from  tha  award, 
prove  in  an  action  upon  it  what  has  been  wionsly 
oslied  a  shilling's  worth  of  actionable  danu^  or  a 
cause    action.   But  in  such  a  case  as  this,  HuA 
means,  it  is  manifest,  that  th^  mnst  prove  tbeir 
whole  case  over  agalin,  for  almost  t^e  whole  of  the 
evidence  vraa  directed  to  making  out,  and  almost 
the  whole  of  the  expense  was  pncurred  in  esta- 
blishing, the  fact  of  injury,  rather  than  the  amount 
of  compensation  to  be  paid  for  it ;  and  tiie  expense 
and  time  consamed  in  proving  a  shilling's  worth 
might  be  as  much  as  that  consumed  in  proving 
20,0001.  worth  of  actionable  damage.    Such  aview 
of  the  law  needs  authority  to  support  it.  If  au^o- 
rity  could  be  found  we  should  have  deferred  to  it, 
whatever  our  own  opinion  might  be.  and  have  left 
our  judnnent  to  be  set  r^t,  if  wrcmg,  upost 
appeal.  But  as  &r  as  we  areawan  then  is  no  sncAi 
anthcuity ;  certainly  none  of  the  oases  cited  to  ns 
warrant  any  snt^  condnsion.   There  is  no  doubt 
that  it  has  been  determined  that  the  powers  of  the 
compensation  jury  (and  therefore  of  the  arbitntor 
or  umpire)  are  hmited  to  determining  the  fiust  of 
damage  and  its  amount,  leaving  the  question  of 
right  to  be  determined,  if  it  is  disputed,  in  mn 
action  on  the  judgment  or  award.   This  was  held 
in  the  case  of  the  Queen  v.  London  and  North- 
Western  Railway  Oanvpa/ny  (3  £.  &  B.  443) ;  in 
which  Sir  John  Coleridge  elaborately  reviews  the 
earlier  cases,  both  at  law  and  in  equity,  and 
especially  the  conflicting  decisions  of  Lord  Gotten- 
ham  in  the  London  and  North-Westei-n  Baiiway 
Company  v.  Bmith  (1  Mac.  &  G.  216 ;  19  L.  J.  193, 
Gh.)  and  of  Lend  Truro  in  the  Ea$t  and  Wett 
India  Boekt  T.  GatthB  (3  Mac.  &  G.  155;  20  L.  J. 
'  217,  Gh.).   Bnt  it  ia  nowhere  suggested,  either  in 
the  judgment  or  in  argument,  that  though  tha 
finding  of  the  jury  might  be  impeached  in  the  action, 
it  w^  no  evidence,  whether  impeached  or  not. 
Indeed,  the  proceeding  in  that  case  to  bring  tlio 
inqnisition  up  and  quash  it,  would  have  been 
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UBeless ;  if  nnquubed  it  was  not  even  a  step  in 
proof  in  an  aotioa  brongbt  npon  ic.  The  case  of 
Bradhy  t.  Soutliampton  Local  Board  (4  E.  &  B. 
1014 ;  24  L.  J,  239,  Q.  B.)  seems,  though  perhaps  not 
directly  in  point,  yet  to  lean  strongly  against  the 
defendants.  There  had  been  an  ex  parte  award 
agminst  the  Local  Board.  The  Local  Board  Ad- 
mitted their  liability  if  there  had  been  damage, 
and  the  plaintifi's  right  to  tbe  land  affected ;  but 
they  deoied  that  any  actionable  damage  had  been 
done,  and  nnless  ib  had  been  done,  they  contended 
that  Uiere  wag  no  dispute  as  to  the  amount  of 
oompensation,  and  that  the  award  was  without 
jungdiction.  The  coorb  held  otherwise.  They 
Baid  that  tfao  only  question  at  issue  was  the  fact 
of  dami^  and  tbe  amount,  and  that  the  arbitrator 
had  jurisdiction.  But  this  must  have  meant  that 
the  award  ascertained  the  foot  of  actionable 
damage,  till  it  was  impeached,  and  that  it  caet 
ttpon  the  Local  Board  a  prima,  facie  liability  to 
p«y  the  sum  awarded.  The  cases  of  Bead  v. 
Vieioria  Slatioti,  ^c,  BaUway  Co.  (1  H.  &  C.  826 ; 
32  L.  J.  167,  Ex.) ;  and  Barber  v.  Nottinqham,  &-c., 
BaiUoay  Co.  (IS  C.  B..  N.  S.,  728;  3lj"L.  J.  193, 
C.  P. ;  9  L.  T.  Rep.  N.  S.  829),  were  both  decided  on 
-demurrer,  and  established  only  that  yon  may  plead 
,  against  the  finding  of  a  jury,  ot  arbitrator,  which 
is  not  here  disputed.  In  the  ca'se  of  the  Diike  of 
JBuedengh  t.  The  Metropolitan  Board  of  Worhs 
questions  of  law  arose.  Bat  so  far  as  can  be 
gathered  from  the  report,  tbe  report  and  award 
of  the  arbitrator*  in  general  terms  and  good  upon 
the  fiwo  of  it,  was  taken  as  prima  facie  oTidence 
that  damage  within  the  statute  had  been  sustained. 
In  Beckett  v.  The  Midland  BaiUaay  Co.  (L.  Bep.  3 
C.  P.  82 ;  17  L.  T.  Sep.  N.  S.  499 ;  37  L.  J.  11,  C.  P.) 
other  eridence  besides  the  awiud  seems  to  hare 
l>een  giren.  In  that  case,  however,  the  airard 
merely  stated  that  a  narrowing  of  a  road  had 
injuriously  affected  the  pls^tiffs'  house,  without 
^ing  on  to  say  whether  the  injury  and  deprecia- 
tion was  temporary  or  permanent,  a  permanent 
narrowing  of  a  roadway  being  within  trie  statute, 
whereas  a  temporary  one  is  not.  The  last  cose 
which  it  is  necessary  to  consider  is  Chapman  v. 
Monmouth  Bailwau  and  Canal  Company  (2  H.  &. 

267;  27  L.  J.  97,  Ex.).  This  case  is  the  only 
one  in  which,  so  &r  ae  I  know,  it  has  erer  been 
snn^sted  that  an  award  of  this  sort  was  not 
evidence  for  a  juir.  In  this  case  no  donbt  the 
point  waa  taken.  But  there  is  no  decision  upon, 
<3X  even  allusion  to,  the  point  in  the  judgment  of  tbe 
court.  At  the  trial  of  the  case  at  Nisi  Prius  Mr. 
Justice  Willes,  as  he  expressly  stated,  intended 
deliberately  to  disregarded  and  indeed  overrule 
the  decision  of  the  Queen's  Bench  in  the  cose  of 
the  Queen  T-  London  and  North-Western  Railway 
Company  (3  E.  &,  B.  443),  already  referred  to,  and 
he  held  the  finding  of  the  jury  conclusive  upon 
the  title  as  well  as  upon  the  fact' and  amount  of  dam- 
age, and  refused  to  reoeire  eridence  to  impeach  it. 
Tbe  judgment  of  tbe  Court  of  Ezcheqaer  is  con* 
fined  to  this  single  point,  and  the  rule  was  made 
abeolnte  for  a  new  trial  on  tbe  short  and  single 
ground  that  the  court  held  itself  bound  by  tne 
case  which  Witles,  J.,  had  proposed  to  ovnrmle. 
This  is  the  only  cose,  so  far  as  I  am  aware,  in 
which  the  point  now  insisted  on  appears  to  hare 
been  taken.  It  cannot  be  said  to  hare  been  at  all 
favoured  by  the  judgment.  It  appears  to  us,  in 
the  absence  of  authority  to  be  untenable,  and  we 
arssware  of  noai^ority  which  gives  it  counbenauce. 


On  the  three  important  points*  therefore,  insistei 
on  by  the  defendants  webave  oomo  to  a  conolnsion 
adverse  to  their  contention — on  the  construction 
of  the  45th  section  of  the  Airedale  Drainage  Aiat 
(a  point  perhaps  not  necessary  to  be  decided),  on 
the  character  of  the  works  executed  by  the  defen- 
dants, and  on  tbe  qnality  of  tbe  damage  resulting 
from  them,  and  lastly  on  the  efl^cct  of  the  award 
and  findings  of  the  umpire.  For  these  rfAsons  it 
follows  that  we  areofopinioa  that  tbis  rule  should 
be  discharged. 

AvFHUTT,  B. — The  first  question  which  I  thick 
it  will  be  oonrenienb  to  consider  in  this  case  is 
whether  the  damage  for  which  compensati<m  can 
be  claimed  under  the  45th  olaose  of  the  Dt«ina{^ 
Act  is  confined  to  actionable  damage.  Now  it 
could  not  be,  and  was  not,  in  fact,  denied  on  the 
part  of  the  plaintiffs  that  by  a  long  series  of  cases 
of  which  I  need  only  mention  tbe  Caledonian 
Bailway  Company  T.  Ogilvy  (2  Mac  229),  it  is  per- 
fectly  settled  that  the  right  to  compensation  under 
the  68th  section  of  the  Lands  Clauses  Act  1845  is 
limited  to  actionable  damage.  It  is  true  that  the 
laagaage  of  the  68th  section  of  the  Lands  Clauses 
Act,  which  speaks  of  lands  "  being  injurionsly 
affected,"  is  slightly  more  fiirourable  to  the  limited 
construction,  but  the  courts  bare  adopted  tbe 
same  constmction  in  analogous  oases  where  the 
language  used  was  practically  identical  with  that  of 
the  clause  we  are  considering : — ^In  The  New&iver 
Company  v.  Johneon  (2  E.  &  E.  435  ;  29  L.  J.  98, 
M.  G.)  under  the  Waterworks  CUuses  Act  (10  is 
11  Viot.  c.  17)  where  the  words  were  **  that  in  the 
exercise  of  the  powers  conferred  by  the  Act  the 
undertakers  shall  do  as  little  damage  as  can  be, 
and  shall  make  faU  compensation  to  all  parties 
interested  for  ail  damage  sustained  by  them 
through  the  exercise  of  sncm  powers and  in  Hall 
V.  The  Mayor,  *c.  of  Bristol  (L.  Bep.  2  C.  P.  322 : 
16  L.  T.  Eep.  N.  S.  572;  36  L.  J.  110,  C.  P.)  under 
the  Public  Health  Act  (11  &  12  Vict.  o.  63)  where 
the  words  were  "  that  full  compensation  shall  be 
made  .  .  .  to  all  persons  sustaining  any  damagjO 
by  reason  of  tbeexercise  of  any  of  thepowers  of  this 
Act."  I  cannot  but  think,  under  these  circum- 
stances, that  it  would  be  very  undesirable  on  light 
grounds  to  disturb  this  unanimity  of  dedsion  ni>on 
apointconatantlyarisiiutin  practice  and  which  witih 
the  single  example  of  Lotg  Westbury  in  ^chet  t. 
Metropolitan  BaUway  Company  (lb  L.  T,  Bep.  * 
JS.  a.  o42, 547 ;  L.  Bep.  2  H.  L.  176,  200),  has  been 
approved  of  on  general  grounds  by  almost  all  who 
nave  token  part  in  such  decisions.  Bat  it  was 
argued  on  the  part  of  the  plaintiffs  that  the 
Legislature  must  have  used  the  word  "  damage  " 
in  a  more  extended  sense  in  the  45th  section,  since 
otherwise  that  section  would  bare  giren  the  owners 
and  oocupiers  of  tbe  lands  mentioned  therein  no 
further  protection  than  they  would  be  entitled  to 
under  the  Lands  Clauses  Act.  I  think,  howerer, 
that  there  are  two  answers  to  that  argument. 
First,  baring  regard  to  the  decision  in  tbe  King  r. 
The  Director*  of  the  Bt-iatol  Dock  Company  (12 
East,  429) ;  and  the  language  of  Lords  Cranworth ' 
and  St.  Leonards  in  the  Caledonian  Bailwaiy 
Company  r.  Ogilvy  (eap.),  I  think  it  would  be  an 
arguable  question  (and  that  is  sufficient  for  this 
purpose)  whether  persons  who  have  rights  in 
respect  of  a  public  road  or  a  public  river,  we  same 
in  principle,  but  different  in  degree  from  other 
people,  could  claim  compensation  under  the  Lands 
Clauses  Act  for  damage  either  to  OHex>r  the  other 
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which  Tvas  anthoriMd  1^  Act  of  Parliament; 
secondly,  the  compensation  given  by  the  4£th 
clause  TO  the  Drainage  Act  is  quite  different  from 
that  given  by  the  LsudB  Glauses  Act.  In  the 
latter  case  compensation  is  g^iven  once  for  all, 
Trhereas  in  the  fornaer  CEtse  it  is  to  be  given  from 
time  to  time,  the  j^ason,  no  donbb,  for  which  was 
that  as  the  only  damage  that  could  accrue  to  the 
lower  lands  from  the  improved  drainf^e  of  the  upper 
would  be  at  flood  times  it  would  be  impossibk  to 
estimate  the  damage  except  when  the  floods  hap- 
pened. These  reasons  satisfaetorily  acoonnt  for 
the  introdnotion  ol  tJie  speoial  danses  witfioat 
Bupposiag  the  L^isletore  intended  to  ralanie 
the  Bnbject  matter  of  compensation.  Indeed, 
looking  at  the  object  of  the  Act,  which  was  for 
the  more  effectual  drainage  of  a  large  tract 
of  country,  which  is  expressly  recited  to  be,  as 
it  manifestly  was,  for  the  public  benefit,  it  is 
difficult  to  suppose  that  the  Legislature  intended 
that  the  commissioners  in  the  execution  of  their 
duties  should  be  hampered  by  claims  for  com- 
pensation in  respect  of  acts  which  the  riparian 
proprietors  had  a  common  law  risht  to  do  with 
unpunity,  and  if  the  Legislature  had  any  such 
intention,  it  is  strange  that  they  should  have  used 
lan^fuage  which  had  already  at  that  time  acquired 
by  judicial  decision  a  more  limited  sense.  In  my 
jad|;ment,  therefore,  the  first  point  ought  to  be 
decaded,  if  it  should  be  necessary,  in  &Toiir  of 
defendants.  Then  arises  a  question  how  the 
Amount  of  such  actionable  damage  (if  any)  is  to 
be  ascertained.  By  the  terms  of  the  Act  in  case 
of  dispute  such  amount  is  to  be  settled  by  arbitra- 
tion as  provided  in  the  Lands  Glauses  Act,  and  ib 
is  now  settled,  after  a  great  conflict  of  opinion 
among  the  judges,  that  the  jurisdictiOD  of  the 
arbitrator,  or  in  this  case  the  umpire,  is  confined 
to  settling  the  amount,  and  does  not  enable  them 
to  determine  what  is  or  is  not  actionable  damage 
as  distinguished  from  damage  in  fact.  The  Queen 
T.  The  London  and  Norih  Wegteiii  Railway  Com- 
jpany  {sup.).  Chapman  v.  The  Monmouthehire  Bail- 
way  Company  (2  H.  A  N.  267;  27  L.  J.  97,  Ex.), 
Bradley  v.  The  SoHthampion  Local  Board  of 
SedUh  (sup.)*  ftod  numerous  other  cases  are  to  be 
fbnnd  in  the  reports,  where  the  same  point  is 
either  decided  or  recognised.  It  follows  &om 
these  decisions  that  after  the  award  it  is  com- 
petent to  the  defendants  in  an  action  to  recover  the 
atooont  awarded  to  deo^  that  there  was  any 
actionable  damage,  and  if  they  succeed  in  tbat 
issue  the  award  will  fall  to  the  ground.  So  far  I 
think  there  is  at  the  present  day  no  room  for  con- 
troyemr,  but  t^en  in  the  present  case,  since  the 
plaintiffs  produced  no  evidence  but  the  award 
itself,  the  question  arises  whether  the  award, 
though  ex  eonceeais  not  conclusive,  is  not  primd 
facie  evidence  of  actionable  damage.  On  the  part 
of  the  defendants  in  this  case  it  may  be  said  that 
it  would  be  very  extraordinary  to  bold  that  the 
finding  fjt  umpire  in  a  matter  in  respect  of 
whiohj  according  to  the  decision,  he  had  no  juris- 
diotion  at  all  should,  nevertheless,  have  the 
effwt  of  changing  the  onus  prohandi  from  the 
pluntiffs  to  the  defendants,  whioh  might  in  some 
oases,  and  probably  in  this,  be  of  vital  importance, 
and  the  remarks  of  Coleridge,  J.,  at  the  end  of 
his  elaborate  judgment  in  The  Queen  v.  The 
London  and  North  Wettem  SaUtoay  Company 
{ntp.),  as  to  the  inconvenienoe  of  even  a  pre- 
lii*''"*"*"''  inconclusive  inquiry  when  there  is  to 
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be  a  second  and  conclosive  trial,  are  well  worth 
attending  to.  Those  remarks,  however,  were 
made  in  a  case  where  the  damage  iras  capable  of 
being  assessed  on  the  assumption  that  the  road 
alleged  to  be  stopped  was  a  public  road.  With* 
out  going  into  the  question  whether  that  assump* 
tion  was  correct  iu  point  of  fact  or  not,  it  does 
not  apply  in  a  case  like  this,  when  it  was  abso* 
lutely  neoessaiy  for  the  umpire  to  ascertain  from 
what  acts  of  uie  defendants  the  damage  arose, 
and  oartainlT  it  would  be  a  most  lamentaible  waste 
of  time  and  money  to  prove  that  matter  over 
again  in  the  action.  Upon  the  whole  I  am  of 
opinion  that  these  conflicting  views  may  be  best 
reconciled  by  holding,  as  I  am  disposed  to  do, 
that  the  award  ought  to  be  taken  as  primd  fade 
evidence  of  the  particular  acts  which  give  rise  to  the 
damage,  but  nob  any  evidenoe  at  all  on  the  question 
whether  such  damage  was  actionable  or  not,  that 
beii^  according  to  the  decisions  altogether  beyond 
the  jurisdiction  of  the  umpire  to  determine.  The 
only  question  then  whiob  remains  is  whether  the 
finding  of  the  umpire  in  respect  of  those  acts 
enable  the  court  to  decide  that  the  damage 
arising  from  them  is  all  actionable ;  for  if  they  do 
I  think  there  was  a  case  on  the  mere  evid^oe  of 
the  award  when  put  in  which  called  upon  the 
defendants  for  an  answer.  Now  if  the  case  had 
depended  upon  the  flrst  part  of  the  award,  before 
we  came  to  the  speoial  case,  I  should  have  thcn^it 
the  court  oonld  not  havo  so  dedded.  beoanee  it 
merely  finds  that  the  damages  assessed  arose  from 
the  exercise  of  the  powers  of  the  Act,  some 
of  which  extend  to  acts  which  might  have  been 
done  by  the  landowners  without  making  them- 
selves liable  to  an  action,  and  there  would  be 
nothing  in  the  award  itself  to  show  that  the 
damages  attributable  to  the  last  mentioned  acts 
were  excluded.  I  think,  however,  that  the  latter 
part  of  the  award  ought  nob  to  be  excluded 
altogether  from  consideration,  and  that  we  must 
r<^  the  award  by  the  light  of  the  facts  subee- 
quently  stated  in  the  special  case.  Now,  it  is 
there  stated,  sect.  6,  that  there  were  four  distinct 
classes  of  works  taken  into  consideration  1^  the 
umpire :  First,  divarsionB  of  tribntaries ;  second, 
new  cuts;  third,  removal  of  shoals;  fourth, 
remoW  of  weir,  and  aU  these,  excepting  perhnn 
the  removal  of  the  shoals,  of  which  I  shall  say  a 
word  presently,  were  dauly  acts  in  respect  of 
which  damage  would  be  actionable.  ProbaUy 
from  not  having  seen  the  evidence,  or  knowing 
the  way  in  which  the  case  was  shaped  before  the 
umpire,  I  find  it  very  difficult  to  ascertain  the 
exact  meaning  of  the  sabseqaent  findines,  but  I 
think  it  must  be  taken  to  be  this  :  The  damage  I 
have  assessed  has  been  occasioned  by  the  nmr 
classes  of  works  I  have  mentioned.  I  have 
ascertained  that  the  removal  of  the  weir  made  no 
substantial  difference,  and  I  am  unable  to 
ascertain  whether  the  works,  exclusive  of  the 
Biuais  or  weir,  would  or  would  not  have  produced 
dtunage.  This  amonnts,  in  my  opinion,  to  a  findiiw 
that  uie  damage  was  oaneed  by  the  ooinDint  reantt 
of  three  acts,  and  that  the  proportion  doe  to  eaoh 
it  was  impossible  to  ascertain,  and  if  that  is  sow 
the  damage  Vonld  be  aotiwaUc^  althouf^  that 
arising  from  one  of  these  acts,  if  it  could  have 
been  assessed  separately,  would  not  have  been  so. 
Entertuniug  this  view  of  the  construction  -of  the 
award  it  is  unneoessary  to  determine  whether 
damage  from  the  removal  of  /Hio  shQeJai  ^one 
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wonld  hara  been  sotioiiable.  I  will  only  say, 
therefore,  titat  I  think  that  qaestion  one  of  con* 
sidorable  difflcnity,  and  on  which  very  little 
aathorit^  can  be  fonnd  ia  the  books,  and  I  shoald 
be  very  relaotant  to  decide  it  withont  having 
before  me  all  wrnfcfawn*l  cironmstaDoeB  both  aa  to 
the  f  ormatd<m  and  as  to  the  remoTal  of  the  shoals. 
Por  the  above  reasons,  I  think  that  it  sufficiently 
appears  from  the  award  itself,  that  the  damage 
assesBed  was  actionable  damage,  and  that  conse- 
qnentty  Hhe  rule  ought  to  be  discharged. 

EtUe  diacharged. 
NoTX.— TluB  dfloidon  haa  dnoe  been  rerviedt  {SIS 
L.  T.  Bap.  N.  8. 46.  Ct  of  App.) 

Solicitors  for  the  plaintiffs.  Field  and  Boseoe, 
agents  for  Taylor,  Jeuery,  and  Co.,  of  Bradford. 

Solicitors  for  the  defendants,  Phelps  and  8idg- 
wickt  agents  fw  Brown,  of  Skipton. 


Friday,  Jan.  28. 

M'COBQVODALE  AND  ANOTHEK  V.  BSIL  ASS 
ASOTHBE.  (a) 

Irupeeiion  of  doetments—Privileg^-Oonfideniitil 
communication*. 

The  eicUemmi  of  daim  alleged  thai  Ote  defendants 
with  others  tmlawfuUy  eonapvred  to  prevent  a 
certain  tender  sent  in  hy  the  piaint^a  to  the  Qreat 
Western  RaUtaay  Company  for  printing  and 
^ationery  reauind  by  that  eomjpany  from  heinp 
aee^ted,  ana  that  in  order  to  easry  out  thetr 
design  they  induced  a  servant  of  that  company  to 
aUow  the  defendants  to  open  the  plaintiffs  tender 
improperly,  and  inspect  the  prices  at  which  the 
plaintiffs  tendered,  whereby  the  defendants  were 
enabled  to  tender  at  prices  slightly  lower  than  the 
plaintiffs,  and  so  obtian  the  desired  contact  .with 
the  Oreai  Western  Railway,  to  the  ezdnsion  of 
the  plaintiffs. 

On  a  summons  for  inspection  by  one  of  the  defen- 
dants of  documents,  it  was  held  by  the  court 
thai  letters  written  by  the  plaintiffs  to  their  soli- 
citor relating  to  the  action,  and  also  letters 
received  by  Vie  plaxtUjffs'  soUcHor  from  the  soli- 
citor of  the  Qreat  Western  BaUway  Oomptimy 
eotUaining  the  restdt  of  an  investigation  into  the 
maUer^  of  the  tenders  made  ai  the  request  of  the 
plaintiffs*  soUdtor  and  for  the  purpose  of  pro- 
oaring  evidence  in  the  a^ionwere  privileged  from 
inspection. 

The  cases  of  Coss^  v.  London  Brighton  and  South 
CoBBt  BaUway  Company  (22  L.  T.  Sep.  N.  8. 19  ; 
Z.  Bep,  6  0.  P.  146);  Skinnert?.  Great  Northern 
Bailway  Company  {L.  Bep.  9  Ex.  298;  43  L.  J. 
150,  Ex.);  Fenner  v.  Lonifon  and  Soath-Eastem 
Bailway  Company  (26  L.  T.  Bep.  N.  8.  971 ;  L. 
Bep.  7  Q.  B.  767) ;  considered  and  eaeplained. 
Held  also,  that  the  fact  that  the  documents  were 
icrUten  to  tJie  plaintiffs' solicitor  *' in  confidence" 
would  not  be  a  suMcient  ground  Jvr  refusing  to 
grant  inspection  of  them. 
Is  ^eyearl874theplaintiff8tenderedfoTthe  supply 
of  printing  and  stationery  to  the  Great  Western 
Bauway  (^mpany.   The  defendants  also  tendered 
for  the  supply  of  the  same,  and  their  tender  being, 
when  the  tenders  were  officially  opoaed,  the  lowest 
was  aoo^tted.  The  plamtiffs  thttti  commenced  an 
aetiim  agunst  the  oefendants,  alleging  in  their 
statement  of  claim  that  the  defendants  with  others 
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had  onlawflilly  and  malioionaly  confederated  and 
agreed  together  to  prerent  the  railway  company 
from  contracting  with  the  plaintiffs,  and  to  indnce 
them  to  contract  with  the  defendants,  and  that  in 
urauance  of  such  confederacy  and  agreement  the 
efendants  and  the  said  other  persons  induced  a 
serrant  of  the  company  to  allow  the  defendants  to 
open  the  plaintiffs'  tender  improperly,  and  inspect 
the  prices  at  which  the  plaintiffs  tendered,  and  that 
tfae  defendante  then  altered  some  of  the  prices  in 
their  own  tender  to  prices  slightly  lower  than  the 
plaintiffs,  and  so  obtained  the  desired  contract 
with  the  company  to  the  enslosion  of  the  plain- 
tiffs. 

One  the  defendants  obtained  an  order  for 
discovery  of  documents  by  the  plaintiffs.  This 
order  was  complied  withoy  the  plaintiffs,  who 
made  an  affidavit  setUng  out  the  Tarions  doen* 
mentB,  bac  objecting  to  the  production  of  the 
doooments  set  out  in  the  seoond.part  of  the  sche- 
dule o£  their  affidavit.  Their  objection  was  thus 
worded :  "  We  object  to  produce  the  documents  in 
the  second  part  of  the  said  schedule  on  the  ground 
that  snoh  lettm  as  were  written  and  sent  by  our- 
selves or  one  of  us,  or  by  James  Wighton,  the 
manager  of  oar  business  in  Southwark,  and  David 
Davidson,  the  aocoontant  in  oar  business  at 
Newton-le- Willows,  Lancashire,  to  Messrs.  Baker 
and  Naime  or  Mr.  Fercival  A.  Naime,  were  written 
to^the  aaid  Messrs.  Baker  and  Nairne  or  to  the  said 
P.  A.  Naime,  as  solicitor,  for  us  or  for  one  of  us  la 
this  action,  and  that  such  of  the  letters  as  are 
therein  mentioned  as  having  been  sent  by  Baker 
and  m  ume  to  as  or  either  of  us  were  written  and 
sent  by  Baker  and  Nairne  as  oar  solicitors,  fuid 
that  each  d  the  letters  as  are  mentioned  to  have 
been  written  and  sent  by  Mr.  Nelson,  the  solidtor 
of  the  Great  Western  Kailway  Company  to  oar 
solicitors,  were  written  and  sent  by  the  said  Mr. 
Nelson  for  the  confidential  and  private  information 
of  oar  said  solicitors,  and  were  accordingly  so 
marked  by  the  said  Mr.  Nelson  (bs  we  are  informed 
and  believed)  previously  to  their  having  been 
received  by  our  said  solicitors ;  and  for  the  reasons 
aforesaid  we  object  to  produce  the  above-men- 
tioned documents  mentioned  and  set  forth  in  the 
second  part  of  the  said  schedule." 

The  defendants  then  applied  at  chambers  for  an 
order  to  inspect  all  the  documents  scheduled  by 
the  plaintiffs,  and  this  application  was  referred  by 
tfaejudge  at  ohambers,  Archibald,  J.  to  the  court. 

Upon  the  hearing  before  the  oonrt  the  pluntilb* 
attffln^  filed  an  additional  affidavit,  the  material 
parts  (a  which  were  as  follows : 

4.  In  or  about  the  month  of  Febmary  1875 1  was 
consulted  by  the  pluntiffii  upon  certain  infbrma- 
tiou  which  had  readied  them  with  regard  to  the 
manner  in  which  they  had  been  demnved  of  the 
contract,  and  the  detendants  bad  obtained  it  I 
was  instrocted  to  oonduct,  on  behalf  of  the  plain- 
tiffs, certain  inquiries  to  ascertain  the  truth  or 
falseness  of  that  information,  and  to  enable  the 
plaintiffs  to  commence  snch  proceedings  as  th^ 
might  be  sdTisedi.if  the  informaUtm  should  turn 
out  to  be  true. 

5.  The  information  which  the  plaintifis  had 
received  with  regard  to  their  said  tender  was  to 
the  effect  that  after  their  said  tender  had  been 
delivered  to  the  railway  compEuiy,  and  before  it  and 
tiie  o^ier  tenders  sent  in  by  other  persons  had  been 
considered  and  accepted  or  rejected,  the  defan- 
dants,  who  had  also  deLivei^  a  smula^^^^^^s^^ 


McOOBQITODALB  AND  AKOIHBB.  V.  BecL  AVD  AKOTHEB. 


5 


262— Vol.  XXXV.,  V  8.] 


THE  LAW  TIMES, 


[Oct.  n,  iSTfli 


O.P.  Dir.] 


iMcCOBQUODALS  AJfD  AVQIHEK  V.  BeLL  AHD  AKOTHEB. 


[CP.  Dir. 


company,  and  certain  other  persons  aoting  in  con- 
cert with  them,  had  in  an  improper  manner 
obtained  access  thereto  for  the  purpose  of  com- 
paring the  prices  set  out  in  the  plaintiffs'  tender 
with  those  set  forth  in  their  own  tender,  and  with 
the  knowledge  by  that  means  obtained,  and  by 
altering  the  pHces  set  out  in  the  defendants'  tender 
HO  as  to  make  their  prices  lower  than  the  prices 
set  out  in  the  plaintiffs*  tender,  the  defei^asts 
obtained  the  saia  contract. 

6.  the  instructions  of  the  plaintiffs  I  called 
upon  Mr.  Nelson,  the  solicitor  of  the  Great  Wes- 
tern Bailway  Company,  and  informed  him  of  the 
statements  which  had  been  made  to  the  plaintiffs 
and  to  me  as  their  Bolidtor.  The  statements 
implicated  certain  Berrants  of  the  Gf  eat  WeBtem 
Sailway  Company  as  well  as  the  defendants,  who 
were  then  the  company's  oontnuitors.  I  requested 
Hr.  Kelson  to  make  uuch  an  inveBtigation  of  the 
cironmstances  as  he  might  be  able,  and  to  let  me 
know  Uie  result.  This  be  agreed  to  do,  on  the 
stipulation  that  all  commnnications  from  turn  to 
me  would  come  from  him  to  me  as  the  solicitor  of 
the  plaintiffs,  and  would  be  for  the  confidential 
use  of  the  plaintiffs  and  of  myself  on  their 
behalf.  ... 

7.  My  object  and  the  object  of  the  plaintifis  in 
making  these  communications  to  and  inquiries 
from  Mr.  Helson  was  to  ascertain  the  exact  cir- 
cnmstances  under  which  the  defendants  had 
sacceeded  in  obtaining  the  contract  of  the  Great 
Western  Bailway  Company,  with  a  view  to  the 
institution  of  proceedings  against  the  defendants. 
This  action  ia  the  result  m  those  inqairiea  and 
communications  and  of  the  information  thus 
obtained. 

Francis,  on  behalf  of  the  defendants,  moved  for 
an  order  to  inspect  the  documents,  the  inspection 
of  which  was  objected  to.  The  laot  Uiat  the  infor- 
mation was  intended  to  be  private  or  confident, 
or  that  the  letters  are  marked  "  prirate,"  is  no 
,  ground  for  withholding  inspection  of  them. 

Goodall  w.  Utiis,  1  Sim.,  N.S.  1S5 ;  20  L.  3. 182,  Ch. ; 
RiehardBon  t.  Uasting$,  7  Bear.  354; 
Hopiiinaon  T.  Lord  Burghley,  L.  Bep.  2  CH-  447. 

This  is  au  application  falling  within  the  principle 
of  Fenner  r.  London  and  South-Eaatem  Bailway 
Company  (L.  Bep.  7  Q.  B.  767, 771 ;  26  L.  T.  Eep., 
S.  971),  which  is  that  every  thing  which  &11b 
short  of  being  roagh  notes  for  the  brief  at  the 
trial  must  be  disolosed.  [Dsnus,  J. — ^Tbe  6th 
and  7th  paragraphs  of  the  affidavit  of  the  plun- 
tiffs*  BoUcitor  bring  this  caae  within  the  case  of 
Cofsey  v.  London,  Brighton,  and  South  Goa»t 
Hailway  Company  (L.  Bep.  5  C.  P.  146;  22 
L.  T.  Rep.  N.  S.  19.)  Lindlzy,  J.,  referred  to  Boss 
T.  Qibbs  (L.  Rep.  8  Eq.  522;  39  L.  J.  61,  Ch.] 
The  case  of  Coasey  t.  London,  Brighton,  and 
South  Coast  Bailway  Company  {fup.)  is  at 
variance  with  the  more  recent  cases,  and  differs 
from  the  present  caao  in  this,  that  thero  the 
object  of  the  application  was  to  pry  into  an 
opponent's  cabc. 

Englinh  Harrison  {conti  a). — The  case  of  Cossey 
V.  Iiondon,  Brighton,  and  South  Coast  Bailway 
Oompemy,  waa  followed  by  the  Court  of  Kzohequer 
in  the  case  of  Skinner  v.  Great  Korthem  Bailway 
Company  (L.  Rep.  9  Ex.  ^^'U  ;  i'-i  L.  J.  150. 
Ex.),  that  courb  expresscly  adopting  the  mlee 
laid  down  iu  that  case  in  preference  to  those  of 
the  case  of  Fenner  t.  London  and  SotUh-Eattem 
B"'"'    "'^  "ipant/  (9Hp.).    The  case  of  Bom  t. 


Oibhs  (L.  Ret).  8  Eq.  522,  524 ;  39  L.  J.  61,  Ch.),  is  tk 
ease  where  the  rule  to  be  applied  to  cases  such  as- 
the  present  is  laid  down  by  Stuart,  Y.C. ;  ha  aays, 
"  communications  with  a  prc^eesional  or  even  an 
unprofessional  afi^nt  in  anticipation  of  the  litiga- 
tion, and  with  a  view  to  the  prosecution  of  a  claim 
or  a  defence  a^inst  a  claim,  being  oonfidential,  are 
privileged."  He  also  cited  Simpson  v.  Broum  (33 
Beav.  482). 

BsETT,  J. — This  is  an  application  by  a  defendant 
for  the  inspection  of  certain  documents,  which  the 
plaintiffs  object  to  pi  oduce  for  that  purpose.  The 
grounds  of  their  objections  are  that  they  are 
either  communications  between  themselves  and 
their  solicntms,  or  between  their  at^icitiMrs  and  th& 
Bolidtcor  or  secretaiy  of  the  Great  Western  Bail- 
way  Compsny,  with  a  view  to  litigation  and  for 
the  purpose  of  procuring  informati<»i  and  evidence 
for  use  in  the  present  action.   I  am  of  opinioii 
that,  following  the  principles  which  have  usually 
guided  judges  in  chambers  and  in  court  iu  similar 
cases,  we  should  make  no  order  for  inspoctiou  of 
the  disputed  docomeuts.   I  do  not  think  inspec- 
tion can  bo  refused  on  the  ground  that  the 
documents  in  question  were  vnritteu  privately  and 
confidentially,  even  thouKh  the  writer  may  have 
stipulated  that  they  should  be  treated  as  private 
and  confidential.   That  is  not  a  ground  of  privi- 
lege.  Keither  do  I  think  that  the  documents  cao 
be  withheld  merely  on  the  ground  that  they  are 
answers  to  inquiries  made  by  the  plaintiffs  or  their 
solicitOTS  of  third  parties,  and  that  they  have 
reference  to  the  subject  matter  of  the  present 
litigation.    But  I  mmk  that  as^  they  were 
procured  with  a  view  to  anticipated  litigation  and 
for  the  purposes  of  such  litigation,  and  for  the 
purpose  c£  enabling  the  pluutiffs  to  carry  on  such 
litigation  SQccossfully,  they  are  privileged  from 
inspection.    I  know  of  no  case  laying  down  a 
contrary  rule ;  it  was  so  laid  down  by  this  court 
in  Coasey  v.  London,  Brighton,  and  Soidh  Coast 
Bail-way  Company,  whichwas  followed  by  the  Court 
of  Exchequer  in  Skinner  v.  Great  Northern  Bailway 
Company.    The  same  rule  scpms  to  have  been 
previously  adopted  in  the  Court  of  Chancery 
in  Boss  V.  Gibbs.  (a)   It  is  said  thai  the  caee  of 
Fenner  v.  London  and  South  Eastern  Bailtcav 
Company  is  at  variance  with  these  decisions.  I 
think  that  that  is  not  bo.  I  think  that  if  the  precise 
point  there  takon  is  considered,  it  will  be  f  onnd  that 
the  cases  of  Coasey  v.  London,  Brighton,  and  South 
Coast  BaHway  Company  and  Bktnner  v.  Great 
Nor^tfem  Bailway  Company  are  perfectly  consistent 
with  it.   The  precise  point  decided  in  Fenner  r. 
London  and  South  Eastern  Bailway  Company  is 
that  stated  in  the  judgment  of  Blackburn,  J., 
"Mr.  Willis,"  he  says,  ** contended  broadly  that 
as  they  were  answers  to  questions  put  by  the 
defondanta  after  litigation  was  impending,  tbcy 
were  necessarily  privileged,  and  if  I  had  thought 
thab  there  was  any  such  general  rule,  I  should 
have  refused,  to  make  the  order."    Mr.  Willis, 
therefore,  did  not  contend  that  the  documents  in 
that  case  were  obtalhed  with  a  view  to  assiBt  in 
the  conduct  of  tbo  litigation,  or  to  guide  its  course. 
Then  further  on  the  learned  judge  is  reported  as 
putting  a  case  of  anticipated  litigation,  and  of 
qucBtions  asked  with  a  view  to  guide  the  party 

(a)  See  apon  tlifi  oaw  the  obMrrotiaKB  of  James,  1^  J., 

in  Anderson  v.  The  Bauk  of  British  Colitmfria  C3& 
L.T.  Bep.N.  S.  76).  r^r^r(]t^ 
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inqniring  as  to  whether  he  shall  resist  the  claim 
or  not,  and  he  saTs,  "  if  aoch  had  been  the  fact,  I 
Bhoold,  in  the  exercise  of  the  discretiWL  which  I 
think  is  Tested  in  a  judge,  bare  refrained  from 
ordering  the  inspection  of  the  answer  to  that 
letter,  without  determining  whether  I  had  the 
power  to  order  it  or  not."  (b)  In  a  case  of  Maiden 
T,  Great  Northern  BaiUuay  Company  (L.  Bep.  9 
Ex.  SOO)  I  find  that  the  same  learned  judge 
says,  "  If  it  appears  that  there  is  a  letter  from  the 
attorney  in  a  oanse  to  a  man  who  may  very  pro- 
bably lie  called  as  a  witness  at  the  trial,  that  letter 
being  written  after  the  litigation  had  commenced 
(which  u  the  oaae  with  all  these  letters),  is  it  not 
primd  facie  a  privileged  commnnicatton,  unless 
you  show  some  reason  to  the  oontrsTy?"  With 
respect  to  docnments  which  are  brought  into 
being  with  a  Tiew  to  the  conduct  of  litigation 
either  already  commenced  or  anticipated,  1  con- 
ceive the  doctrine  of  all  the  courts  to  be  of  accord. 
I  think,  therefore,  taking  the  allegations  con- 
tained in  the  affidavits  as  a  wh(^,  that  Uiere 
■honld  be  no  order  for  inspection. 

Dexxak.  J.— I  am  of  the  same  opinion.  This 
IB  BD  af^licaticoi  for  the  production  ^id  inspection 
of  documents  in  the  pOBsession  of  the  plaintiffs. 
There  are  two  objeotoons  to  the  inspection  taken 
by  the  affidavits  used  on  behalf  of  the  plaintiBs. 
first,  that  the  documents  are  confidenbtal  com- 
mnnications  received  from  the  solicitor  ibr  the 
Great  Western  hailway  Company,  and  that  tbey 
were  received  only  on  the  express  agreement  or 
anderstanding  that  they  should  be  treated  as 
private  and  confidential  oommnnicatioos.  That 
^onnd,  however,  forms  no  legal  excuse  for  de- 
clining production.  The  second  ground,  also 
taken  by  the  affidavits,  appears  to  me  to  furnish 
a  valid  legal  reason  for  refusing  to  order  the 
desired  production  and  inspection.  It  is,  that  these 
were  comronnioationB  made  with  reference  to  and 
in  contemplaiion  of  the  litigation  now  in  jno^ess, 
and  passing  confidentially  between  the  phuntifls 
and  their  own  solicitors,  or  the  solidtor,  or  secre- 
tary,  of  the  Great  Western  Railway  Gompanyi  and 
the  plaintiffs'  solicitors,  and  procured  b<^  the 
solicitors  of  the  plaintiffs,  or  sent  by  the  plaintiffs 
themselves  to  their  solicitors,  for  the  purpose  of 
£;etting  up  the  plaintiffs'  case.  There  is  no  con- 
ttadiction  of  the  affidavits,  and  we  have  no  reason 
to  do  otherwise  than  rely  upon  them  as  accurate. 
The  case  than  falls  within  the  principle  of  the 
cases  of  Coasey  v.  LoTidon,  Brighton,  and  South 
Coast  Railway  Company  (22  L.  T.  Rep.  N.  S.  19 ; 
Hj.  Hep.  5  C.  P.  146),  which  was  approved  and 
.acted  upon  in  Skinner  v.  Tlte  Great  Northern 
JiaUway  Company  (L.  Rep.  9  Ex.  298).  Then 
it  is  oiged  upon  ua  that  these  decisions  are  op- 
posed to  a  case  of  Fenner  v.  T/te  London  and 
South-Sa^orn  BaUway  Company.  I,  however, 
see  no  difficulty  in  recx)noiIing  tbese  cases,  but 
even  if  I  thoaghtthernlelaid  down  in  this  court  and 
iu  the  Exchequer  strict  and  too  rigid,  still  Ishonld 
say  that  there  is  no  ground  here  for  holding  that 
it  would  be  a  proper  exercise  of  discretion  to  grant 
the  inspection  prayed. 

LtVBLBT,  J.— I  am  €i  the  same  opinion.  These 

ih)  It  would  MAn  that  sinoe  the  MBimilatioo  of  the 
pzaotioe  of  the  ooarts  of  law  and  of  equity  the  jnige  has 

no  lonnr  m  diaoretion :  [Fnglish  v.  Tottxe,  33  L.  T.  B«p. 

N.  S.%ii  L.  liep.  IQ.  B.  Dir.  141,  145;  Busfros  t. 
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documents  are  admitted  to  be  documents  relating 
to  the  subject  matter  of  the  action ;  therefore  n 
follows  that  primd  factB  the  defendants  are  en- 
titled to  inspect  them,  and  tliat  it  lies  upon  the 
plaiatiffs  to  show  some  reason  for  their  conduct  in 
resisting  inspection.  The  first  reason  assigned, 
namely,  that  they  were  written  and  sent  by  the 
solicitor  or  secretary  of  the  Great  Western  Bail- 
way  Company  for  the  oonfidential  and  private 
information  of  the  plaintiffs'  solicitors,  is  clearly 
insufficient  to  protect  the  documents  from  inspec- 
tion. But  when  we  look  at  the  facts  as  disclosed 
in  the  second  affidavit  filed  on  behalf  of  the  plun- 
tiffs,  we  find  the  state  of  matters  to  be  as  follows : 
The  plaintiffs*  solicitors  set  about  getting  infer- 
motion  for  the  porpoje  the  action,  which  thi^ 
have  instructions  to  bring,  if  they  can  do  so* 
against  the  defendants  on  behalf  of  the  plaintiffs  ; 
in  the  course  of  so  doing,  they  apply  to  the  solici- 
tor to  the  Qreat  Western  Railway  Company,  and 
to  others,  to  see  what  evidence  tbcy  ooald  obtain. 
It  is  as  though  the  plaintiffs'  solicitors  had  em- 
plored  their  own  clerks  to  obtain  the  information, 
and  had  received  from  them  letters  containing  the 
results.  In  the  caao  of  Fenner  v.  The  London 
and  South  -  Eaatcrn  Railway  Company  there 
was  nothing  to  &how  that  the  docnments  in 
question  were  documents  which  had  been  obtained 
for  the  purposes  of  litigation,  eiiher  pending  or 
acticipated.  That  case,  as  has  boeu  shown  by 
my  brother  Brett,  can  be  r^parded  as  in  unison 
with  the  other  cases  dted.  Rule  refuted. 

Solicitors  for  plaintiffs.  Baker  and  Nairne. 

Solicitors    for    defendants,    Courteiiay  and 
Croome. 

Friday,  Feb.  18. 

"Puevrsti  V.  Downing,  (a) 

Sale  of  goods — Statute  of  Frauds — Parol  variaiia»  ^ 

of  written  contract~29  Car,  2,  e.  3,  sect.  17. 
The  defendant  signed  a  bouglU  note  at  foUowe : 
"  BouglU  of  JHessre.  Fleuins  and  Co.  100  tous  of 
grey  forge  pig  iron  at  758.  per  ton,  delivered  to 
mjf  worke.  Paym^t  in  cash  Use  2^  per  ee»t. 
discount,  on  the  10th  of  each  jnonih  following 
deUvery.  Delivery  25  toiis  at  once,  and  75  tonn 
in  July  next"  The  first  25  ions  were  delivered 
at  once,  and  50  tons  more  were  delivered  in  July. 
On  the  15th  Oct.  the  manager  of  the  plaintiffs 
met  the  defendant,  who  eaid  io  him,  ''  You  have 
not  sent  any  pigs  lately,"  to  which  tite  plaintiffs' 
manager  replied,  "  I  will  send  a  boat  this  loeek," 
and  accordingly  tlie  plaintiffs  sent  25  tons  di- 
reeted  to  tlie  defendant;  but  the  iron  was  not 
sent  io  the  defendant's  works,  and  the  dtfendantt 
on  being  inform^  &y.  laUer  of  the  dispateh  of 
iron,  wrote  to  refuse  it. 
Seld,  ^ai  as  the  wm-delivery  in  July,  according 
to  tlie  contract,  was  not  at  the  request  of  the  de- 
fendant, (he  plaintiffs  could  not  recover  on  the 
original  eoniratd,  and  tJiat  there  was  no  evidsnoe 
of  any  new  contract  valid  in  law. 
The  facts  are  sufficiently  stated  in  judgment  of 
the  court,  and  also  in  the  head  note  above. 

The  case  was  tried  before  Quain,  J.,  at  Stafford, 
and  resulted  in  a  verdict  being,  by  direction  oE 
the  learned  judge,  entered  for  tho  defendant,  with 
leave  to  the  plaintiffs  to  move  to  enter  the  verdict 
for  them. 

(a)Bafoirt«dbjGTKiL  Dodo,  Eg!.,  BusABr-ftt-Law.  T 

Digitized  by  VjOOQIc 


Plevins  v.  Downinc. 


THB  LAW  TIMES. 


COot  81,38V& 


CP.  Div.] 


Plbvivs  v.  Sowkdio. 


[CP.  DiT, 


H.  MaHbew8t  Q.O.  obtained  a  rale  niH  par* 
Boant  to  the  leave  reserved. 

PoweU,  Q.G.  and  Bo$anqtiet,  showed  cause 
against  Uie  rule  so  obtained.   Thej  cited 
jrar*AaUT.i4fm,6U.  AW.109; 
Oon  V.  Lord  Nugent,  5  B.  ft  Ad.  S8 ; 
Nohl»Y.  Ward,  L.  Bep.  2  Ex.  135;  15  I..  T.  Bap. 


Btowetl  V.  jitAinson,  3  Binff.  N.  C.  928 ; 
Btand  T.  Dowber,  10  A.  ft  E.  57  i 
BieknuMT,  Ha^/n*M  (if\fVa). 

H.  MaHhewa,  Q.C  and  Je^,  in  support  of  the 
rnl^  contended  that  a  contract  aboat  tbe  time  of 
delivery  of  eooda  waa  not  within  the  Statute  of 
Frauds,  and  also  that  there  was  snffident  evi- 
dence oif  Booeptance  and  delivery  to  take  t^e  new 
parol  contracti  if  the  old  contract  was  no  longer 
enforceable  as  varied,  out  of  the  Statute  of  Fran  ds. 
They  cited  the  following  cases : 

LaafhtT  Cloih  Conupoimi  v.  Hi»ron.imut.  88  L.  T. 

Bep.  K.  S.  807;  L.  lUp.  10  Q.  B.  140 ;  4«  L.  J. 

54,  Q.  B. ; 

Oglt  V.  Lord  Vofu,  L.  Bep.  2  Q.  B.  275 )  L.  Bep.  S 
Q.B.a72; 

Tyerj  v.  BoKdale,  &c.,  Oompamy,  33  L.  T.  Bep. 

}f.  8.  56 ;  29  L.  T.  Kep.       \  h^im,  10  Sx.  195; 

L.  Bep.  8  Ex.  305; 
Sickmam.  v.  Hoynw,  L.  Bep.  10  a  P.  506, 604  ;  38 

L.  T.  Bep.  873. 

Cur.  adv.  mZf . 

The  judnnent  of  the  court  (Brett,  Grove,  and 
Denman,  JJ.)  waa  delivered  by 

Bebtt,  J. — In  this  case,  wmoh  was  tried  before 
Quain  J.,  at  the  last  spring  aasizes  at  Stafford, 
the  action  was  for  non-acceptanse  of  iron.  There 
was  a  plea  that  tbe  plfuntiffs  were  net  ready  and 
willing  to  deliver  according  to  the  terms  of  the 
contract.  Upon  the  issue  on  this  plea  the 
learned  judge  directed  the  verdict  to  be  entered 
for  the  defendant,  with  leave  to  the  plaintiffs  to 
move  to  enter  a  verdict  for  them,  if  there  was  any 
evidence  to  go  to  the  jor^  in  support  of  their 
cdaim.  A  rule  nwi  having  been  obtained*  the  case 
was  argued  before  us.  The  action  -was  fbnnded 
on  the  following  bought  note:  "Bought  of 
Messrs.  Flevins  and  Ca  100  tons  of  grey  forge 
pig  iron  at  75».  per  ton  delivered  to  my  works. 
Payment  in  cash  less  2}  per  cent,  discount,  on  the 
10th  of  each  month  following  delivery.  Delivery 
25  tons  at  once,  and  75  tors  in  July  next. 
Signed  by  the  defendant  By  the  end  of  July  the 
puunbiffs  had  delivered  and  the  defendant  had 
accepted  75  tons.  There  waa  no  evidence  of  any 
request  by  the  defendant  to  the  plaintiffs,  made 
before  the  end  of  July,  to  withhold  delivery  of  the 
remaining  25  tons  till  aiter  the  end  of  July.  But 
there  was  evidence  that  in  October  the  defendant 
verbally  requested  the  plaintiffs  to  send  him  the 
remaining  25  tons,  and  that  the  plaintiffs  did  in 
October  forward  25  tons  addressed  to  the  defen- 
dant ;  but  the  iron  did  not  arrive  at  the  defen- 
dant's works,  and  the  defendant,  on  being  in- 
formed by  letter  of  the  dispatoh  of  the  iron, 
-wrote  refusing  to  accept  it.  It  was  argued  for 
-the  plaintiffs  that  they  could  maintain  the  action 
upon  the  original  contract;  that  the^  were  not 
driven  to  rely  upon  an  alteration  of  it  as  to  the 
period  of  delivery,  or  upon  a  new  contract  j  that 
the  request  of  the  defendant,  acceded  to  by  tbe 
plaintiffs,  was  only  an  arrangement  as  to  a 
mode  of  jperformance  of  tbe  original  contract. 
It  was  further  argued  that  if  there  was  a 
new  contract,  there  was  evidence  of  a  delivery 
under  it  which  entiUed  the  plaintiffs  to  sue 


for  the  price   of   goods  sold    and  delivered. 
It  seems  to  us,  however,  that  the  verdict  was 
rightly  directed  to  be  entered  for  the  defen- 
daoit.    It  is  trae  that  a  distinction  has  been 
pointed  out  and  reoognised  between  an  attention 
of  the  original  contowt  in  such  oases  uod  an 
arrangement  as  to  the  mode  of  perEonning  it.  If 
tbe  parties  have  iMitemptedto  do  the  first  I7  words 
only,  the  ooort  oannot        effect  in  favour  of 
either  to  snoh  attempt;  if  the  parties  make  an 
arrangement  as  to  uie  second,  though  such  an 
arrangement  be  only  made  by  words,  it  can  be 
enfor^d.   The  question  is,  what  is  the  test  in 
such  an  action  as  the  present,  whether  the  case  is 
within  the  one  rule  or  the  other.   Where  the 
vendor,  being  ready  to  deliver  within  the  agreed 
time,  is  shown  to  have  withheld  his  offer  to  deliver 
till  after  the  agreed  time  iu  consequence  of  a 
requenb  to  him  to  do  so,  made  by  the  vendee  before 
the  expiration  of  the  agreed  time,  and  when  after 
the  expiration  of  tbe  agreed  time,  and  within  a 
reasonable  time  tbe  vendor  proposes  to  deliver 
and  the  vendee  refuses  to  accept,  the  vendor  am 
raoover  damages.    He  can  properly  aver  and 
prove  that  he  was  ready  and  willing  to  deliVCT 
according  to  the  terms  of  the  original  contract. 
He  shows  that  he  was  so,  but  that  he  did  not 
offer  to  deliver  within  the  agreed  time  because  be 
was  within  such  time  re<}nested  by  the  vendee  not 
to  do  so.   In  such  case  it  is  said  that  the  origiiul 
contract  is  unaltered,  and  that  the  arrangement 
has  reference  only  to  the  mode  of  performing  it, 
but  if  the  alteration  of  the  period  of  ddivery  were 
made  at  ,the  request  of  the  vendor,  though  such 
request  were  made  during  the  agreed  period  for 
deUveiy,  so  that  the  vendor  would  be  obliged,  if 
he  sued  for  a  non-acceptance  of  an  offer,  to  deliver 
after  the  agreed  period,  to  rely  upon  the  assent  of 
the  vendee  to  his  request,  he  coold  not  aver  and 
prove  that  he  was  ready  and  willing  to  deliver 
aooording  to  the  terms  of  the  mginal  oonteaoL 
The  statenkent  shows  ^lat  he  was  not    He  -woald 
be  driven  to  rely  on  tlie  anent  of  the  vendee  to  a 
substitoted  time  of  delivery,  that  is  to  sar,  to  an 
altered  contract,  or  a  new  oontrad^    This  he 
cannot  do  so  as  to  enforce  his  claim.   This  aeems 
to  be  the  result  of  the  oases  which  are  summed 
up  io  Kicleman  v.  Haynea.   In  the  present  ease 
the  plaintiffs  cannot  prove  that  they  were  rettdy 
and  willing  to  deliver  the  disputed  iron  in  July. 
They  cannot  say  that,  being  so  ready,  they  wUn- 
held  an  offer  to  deliver  in  Jnly  at  the  request  of 
the  defendant  made  in  July.   The  day  mer  the 
end  of  July  they  could  not  have  insisted  on  an 
acceptance  of  iron  then  offered  to  the  defendant. 
Th^  attempt  to  enforce  an  offer  of  delivery  made 
in  October  by  means  of  an  alleged  request  thm 
made  by  the  defendant  to  forward  iron,  assented  to 
\n  them.    Inasmuch  as  they  oannot  rely  npoa 
their  readiness  and  willingness  to  deliver  aooord- 
ing to  the  terms  of  the  original  contract,  becanae 
they  were  not  so  ready  and  willing  tb^  ars 
logically  driven  to  rely  upon  the  sabseqnent  r»- 
quest  of  the  defendant,  either  as  a  proposed  altw»- 
tion  of  a  term  of  the  original  contract,  or  as  a 
leqaest  upon  which  to  hang  a  now  conttaot  to 
accept.    But  as  tbe  request  was  merely  verbal, 
the  undertaking  sought  to  be  founded  on  it  cannot 
be  enforced.   As  to  tbe  suggestion  t^at  there  was 
sach  a  delivery  and  acceptance  according  to  the 
terms  of  a  new  contract  as  can  sapport  an  action 
for  goods  sold  and  delivered,  we.think  there  whs 
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no  Boffioient  eridenoe  of  snob  a  delirery  and 
acceptance.  We  are  ther^)re  of  opimon  tliat  the 
rnle  mast  be  diRoharged. 

Bub  diicharged. 
Solidtdr  fbr  plaintiffs,  F.  T.  IhioU. 
Solicitor  for  defendant,  T.  W,  Goldring. 


Tueaday,  May  2. 

CaXFBELL  and  0THEE3   V.        TUVBS,  AND 
0THEK8.  (a) 

Sankniplcy — OomposUion — JDefavit  in  payment  of 
eenaposition  by  truttee — Insertion  of  name  and 
addreae  in  statement  of  debts  and  asteta — Sect. 
126  of  Bankruptcy  Act  1869  (32  ^  33  Vict.  c.  71) 
—32  J-  33  Firf.  c.  71,  «ec«.  126. 

The  jplainiiffB  sued  the  defendants  for  a  balance  due 
on  an  overdve  biU  ofessehange.  The  defendants 
pleaded  that  they  had  made  a  eom/position 
arrangement  under  sect.  126  of  ths  Banhruptey 
Act  1869,  and  thai  a  truatee  had  been  didy 
appoinied  for  the  creditors,  for  the  purpose  of 
receiving  on  their  behalf  and  paying  to  them  the 
agreed  composition,  and  that  the  eaid  trustee  was 
du2y  fumiahed  with  or  had  funds  afo^ident  for 
the  payment  of  the  comvoaition  and  amtlicable 
thereto,  and  ihat  all  eondUione  happened  neees- 
wy  to  ma&«  ike  a/rraingemeiiU  a  har  io  the 
action. 

To  thia  the  piaia^  replied  that  (he  air^mnt  of 
eonmoaiOon  due  to  the  plavnHffs  waa  not  paid  or 
tendered  io  them  wUhin  the  proper  Ume ;  but  the 
mid  trustee,  by  direction,  request,  and  procure- 
ment of  the  d^mdanta  refuted  topay  %t  to  the 
piaintiffa^ 

Held  (upon  demurrer)  that  thia  waa  a  had  rtplieo' 
Hon,  as  the  non-poAjment  by  the  (nwtoe,  hoBin^ 
funds  in  his  hands  sufficient  to  pay  the  composi- 
tion, did  not  cause  the  origiTial  debt  to  revive, 
and  as  the  direction  of  the  debtor  to  the  trustee 
could  not  aXier  the  duty  of  such  trustee,  or  pre- 
vent  the  plaintiffa  from  being  entitled  to  the 
benej^s  of  Oie  truet,  UU  mtut,  in  law,  be  a 
nvUity. 

Held,  also  {upon  motion  for  judgmetU  on  the  facta 
found  at  the  trial),  that  where  creditoi-e  come  in 
and  claim,  aitd  vote  for  the  resolutions  for  a 
eompoaUion  and  for  the  appavntmmt  of  a  trustee, 
ikey  are  aeaentmg  eredttors,  and  their  names 
and  addreesea  need  not  be  inserted  in  the  state- 
ment of  debta  and  cuseia  which  haa  to  be  pro- 
dueed  at  the  meetings  by  aeet.  126  of  the  Bank- 
ruptcy Act  1869,  mat  provieion  rekUing  only 
to  non-assentvag  creditor^. 
Bemble  (per  Brett,  J.),  a  iruatee  may,  before  paying 
aver  the  composition  to  a  creditor,  investigate  the 
validity  of  his  claim,  and  is  not  hmmd  to  pay 
vpon  me  amount  which  the  endHor  eUtimed  at 
the  time  of  agreeing  io  the  eompoaition,  if  that 
amount  waa  not  in  fact  due. 
The  declaration  was  upon  an  overdue  bill  of  ex- 
change for  13731.  3«.  lid.  drawn  by  Stewart  and 
Co.  npon,  and  accepted  by,  the  defendaDts,  and 
indorsed  by  the  drawers  to  the  plaintifEa. 

The  defendants  pleaded  that  after  the  accruing 
of  the  phunliflb'  claim  and  before  action,  the 
defendants,  being  unable  to  p^  their  debts,  peti- 
tiooed  the  London  Court  of  Bankmptcy,  which 

(a)  Bttoitod  if  OxBUb  Dobs,  Bia„  auBM«r«t<X*w. 
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then  had  jaiiadiction  in  that  behalf  nndw  sects. 
125  and  126  of  the  Bankniptcy  Act  1869  in  the 
form  prescribed,  and  anch  proceedings  were 
thereupon  had  t^t  the  creditors  of  the  defen- 
dants, by  an  exbrordinary  resolution  duly  passed 
under  sect.  126,  resolTed  that  a  oomposition  of 
five  shillings  in  the  jwnnd,  to  be  payable  at  the 
expiration  of  twenty-eight  days  after  the  registra- 
tion of  that  and  the  co^rmine  resolution,  should 
be  accepted  in  satisfaotion  of  the  debts  due  to 
the  creditors  of  the  defendants,  and  that  John 
Yonng  shonld  be  appointed  trustee  for  and  on 
behalf  of  the  creditors  for  the  porpoee  o£  re- 
ceiving on  their  behalf  and  paying  to  them  snob 
oompositiim,  whioh  reaohition  was  afterwards  duly 
oonnrmed  and  registered.  The  above-mentioned 
extraordinaiy  resolation,  and  the  resolation  cm- 
firming  the  same  were  respectively  duly  asstated 
to  and  signed  hj  the  plaintiffs.  And  the  defen- 
dants sa^  that  a  sam  saffioient  to  pay  the  said 
composition  was  before  this  action  and  vrithin  the 
said  twenty-eight  days  daly  paid  and  reoeived  by 
the  said  John  Young  for  the  purpose  of  his  paying 
the  same  pursuant  to  the  said  resolution,  and  aS. 
necessary  conditions  were  fulfilled  to  make  the 
Bud  resolation  binding  on  the  pkuntiCEs,  anda  bar 
to  this  action. 

This  plea  was  demurred  to,  on  the  ground  that 
the  composition  was  not  shown  to  have  been  paid 
to  the  plaintiffs,  nor  waa  anything  aqptivnlflttt  to 
payment  shown. 

There  was  a  replioation  to  the  ^lea,  as  follows  : 
The  aoionnt  of  the  said  composition  due  to  the 
plaintiffs  under  the  said  extraordinary  reaolntion 
was  not  piud  or  tendered  to  the  pluntiflii  within 
the  time  mentioned  in  that  b^ialf,  nor  has  the 
same  or  any  part  thereof  been  paid  to  the  plain- 
tiffs; but  the  said  John  Young,  by  direction, 
request,  and  procurement  of  the  defendants,  re- 
fused to  pa^  the  said  amount  to  the  plaintiffs. 

This  replication  waa  also  demurred  to,  the 
ground  of  the  demurrer  being  (1)  That  it  waa 
not  necessary  that  the  said  oomposition  should 
have  been  paid  or  tendered  to  the  plaintiffs. 

(2)  That  the  trustee  was  the  agent  of  the 
creditors  to  receive  and  distribute  the  oomposi- 
tion, and  not  of  the  debtor,  and  that  a  wrongful 
omission  or  nwlect  of  such  agent,  even  at  the 
request  of  the  debtor,  would  not  effect  the  debtor's 
liability. 

Issue  having  been  jdned  oa  these  demnirera, 
they  were  set  down  for  argument. 

Before  they  came  on  for  argnmoit  the  isanea  in 
fact  were  tried;  and  upon  the  trial  of  snob  isanaa  in 
fact,  it  appeared  that  the  debtor  did  not  insert  the 
names  and  addresses  of  the  plaintiffs  in  the  state- 
men  t  of  his  debts  produced,  as  required  by  the  Bank- 
ruptcy Act  1869.  It  was  admitted  that  the  debtor 
was  aware  that  the  plaintiffs  were  the  holders  of  the 
bill  in  question.  It  also  appeared  that  the  plain- 
tiffs attended  at  the  first  meeting  of  the  defen- 
dants' creditors,  and  claimed  to  be  paid  the  sum 
now  sued  for,  and  put  in  a  proof  claiming  that 
sum.  The  plaintiffs  also  voted  at  the  meetmg  in 
favour  of  the  composition,  and  again,  at  the  con- 
finniog  meetdng,  repeated  their  voto  in  favour  of 
the  composition.  The  gentleman  (Kr.  Young) 
who  had  previously  been  appointed  receiver  under 
the  bankruptf^  proceedings,  was  appointed  by  the 
resolutiona  for  compoaiUon  a  trustee  for  the  receipt 
and  distribntion  of  the  oomposition.  Bt^osn  tna 
time  for  the  payment  of  the  comprinSijm^anffll^ 
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-money  bad  come  into  tbe  bands  of  Mr.  Yoang 
(tbe  tTUBt(!e)  to  pay  the  agreed  composition  to  all 
the  creditors,  inoludlne  tbe  plaintiffs. 

On  tbe  eveninff  of  me  day  on  which  the  first 
meeting  was  held  the  debtors'  solicitors,  without 
the  knowledge  of  the  plaintiffs,  indorsed  the  plain- 
tiffs* claim  as  follows :  **  This  proof  is  Directed  to 
•on  behalf  of  the  debtors  on  tbe  ground  that  the 
two  last-mentioned  bills  iu  the  schedole  to  the 
proof  were  accepted  by  the  claimants  in  payment 
of  the  first-mentioned,  which  should  be  giren  up  to 
be  cancelled." 

This  indorsement  was  signed  by  !&Ir.  Young, 
the  trustee. 

Tbe  trustee  did  not  pay  to  the  plaintiffs  tbe 
compositioa  on  the  sum  due  on  the  bill  sued  on. 
He  was  called  as  a  witness  at  tbe  trial,  and  swore 
that  it  was  not  by  tbe  direction,  request,  or  procure- 
ment of  the  detendaota  that  bo  did  not  pay  tbe 
aaid  compciition. 

The  learned  iudge  (Bramwell,  B.)  at  tbe  trial 
did  not  enter  jadgment,  but  the  verdict  was 
•caatered  for  the  defendants,  leave  being  reserved 
to  the  plaintiffs  to  move  to  enter  the  judgment 
for  them  for  the  amount  claimed  as  .remaining 
-due  on  the  bill. 

The  motion  to  enter  jadgnient  for  the  plaintiffs, 
■and  the  argument  of  the  demurrers  were,  by 
arrangement,  taken  together. 

JSerschell,  Q.C.  and  W.  G.  Han  ison  were  for 
the  plaintiffs,  in  support  of  the  motion  and  the 
replication.  It  is  contended  by  the  other  side  tbac 
when  a  trustee  is  appointed  be  alone  is  respon- 
sible.  Tbat,  however,  is  not  enough,  he  must  be 
furnished  by  the  debtor  with  money  for  the  par- 
pose  of  paying  tbe  composition.  Edwards  v. 
,Coombe  (L.  Bep.  7  C.  P.  519;  27  L.  T.  Rep.  N.  S. 
316  i  41  L.  J.  202,  C.  P.)  shows  that  wbere  tbe 
amonnt  of  a  composition  under  tbe  Bankruptcy 
Act  1869  is  neither  paid  nor  tendered  tbe  original 
debt  revives,  and  the  debtor  cannot  rely  on  the 
agreement  for  a  compogitton  as  a  defence  to  an 
action  on  the  original  debt.  Tbe  mon^  here  was 
in  the  hands  of  tbe  trustee  bo  that  he  might  have 
paid  it.  had  it  not  been  for  tbe  conduct  of  tbe 
debtors  through  their  solicitors  in  ordering  him 
not  to  psy  it  to  the  plaintiifs.  A  debtor  cannot  be 
instrumental  in  preventing  tbe  composition 
reaohing  certain  of  bis  creditors,  and  yet  be 
entitled  to  say  "  it  is  the  trustee's  fault,  1  am  in 
no  way  responsible  for  the  fact  that  yon  have  nut 
got  tbe  agreed  composition."  If  a  debtor  disputes  a 
debt  he  does  so  at  bis  peril :  {Ejs  parte  Veacock, 
28  L.  T.  Rep.  N.  S.  830;  L.  Rep.  8  Ch.  mi.)  A 
composition  under  the  Act  is  an  agreement  by 
which  tbe  creditors  agree  to  accept  a  composition, 
and  the  debtor  to  pay  it.  Now  hero  there  was  no 
true  agreement,  for  the  plaintiffs*  offer,  if  the 
debtor  is  willing  to  pay  it,  to  take  a  composition, 
but  the  debtor,  though  bo  does  not  let  them  know 
It,  repudiates  their  claim  altogether.  The  defen- 
dants never  assented  to  the  plaintiffs  coming  in 
and  proving  their  debt,  but  utterly  repudiated 
the  claim,  and  therefore  ought  not  now  to  be 
allowed  to  treat  the  plaintiffs  as  people  who  have 
in  any  way  bound  themselves  by  coming  in  or 
proving.  The  composition  never  bound  the  plain- 
tiffs, on  another  f^round,  it  is  submitted  ;  namely, 
because  their  names  and  addresses,  though  they 
wore  knotrn  to  be  the  holders,  and  their  names 
and  addresses  were  known  to  the  defendants,  were 
not  inserted  in  the  statement  produced  to  the 
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meeting  of  creditors.     They  also  cited  Edwardt 
V.  Eauclier,  33  L.  T.  Rep.  N.  S.  575. 

Benjamin,  Q.C.  and  Holl  were  for  the  defen- 
dants, agfunst  the  motion,  in  support  of  the 
plea,  and  against  the  replication.  The  provi- 
sion  of  the  Bankruptcy  Act  1869.  a.  126,  which 
requires  the  production  of  a  statemenfe  showing 
names  and  addrosses  has  no  application  to  a  oaae. 
such  as  tbe  prefieut,  of  an  assenting  creditor.  It 
applies  only  to  dissentient  creditors,  and  th^  are 
not  to  be  boand  unless  th^  names  and  addrasies 
so  appear.  If  a  creditor's  name  does  not  af^>ear 
he  need  not  come  in  or  clum  under  a  compositioHi 
but  if  he  voluntarily  oomes  in  and  agrees  to  the 
composition  he  ia  then  bound  by  it.  If  tite  trasteo 
acted  wrongly,  that  does  not  give  a  cause 
of  action  against  the  debtor :  ( Ex  parte  Warterer, 
43  L.  J.  26,  Bank. ;  29  L.  T.  Rep.  N.  B.  907.)  It 
cannot,  however,  be  that  a  tmatee  is  bound  to  pay 
without  exercising  any  caution,  or  that  if  be  does 
ezei-cise  caution  and  investigate,  and  so  let  tho 
time  for  payment  of  a  composition  go  by,  the 
debtor  loses  tbe  advantage  of  the  composition  and 
has  to  pay  in  full.  In  E«  parte  Boiling  (31  L.  T. 
Rep.  N.  S.  736 ;  L.  Rep.  19  Eq.  261)  it  is  said  by 
the  Chief  Judge  in  Bankrnptoy  (Baoon)  that  the 
trustee  tmdw  an  agreement  for  a  composition  baa 
a  right  to  examine  into  proofs.  Tbe  agreement 
between  the  debtors  and  their  creditors  is  that  a 
composition  shall  be  pud  on  sdl  debts  really  dnc, 
not  tbat  any  diuputcd  or  dubious  items  shall  be 
treated  from  thenceforth  as  indisputable.  If  the 
debtors  were  wrong  in  giving  advice  to  the 
trustee,  the  trustee  ought  to  have  disregarded  it, 
and  if  he  .regarded  it,  the  wrong  is  his;  but 
as  matter  ot;  fact  he  did  not,  as  indeed  the  jury 
found,  act  upon  tbe  advice  given  by  the  debtors, 
but  upon  bia  own  view  of  his  duties. 

Hersdtell,  Q.C.  replied. 

Brett,  J. — This  is  au  action  to  recover  the  fall 
amonnt  of  a  balance  unpaid  npon  an  overdue  bill 
of  exchange.  In  answer  to  this  claim  there  is  a 
plea  that  the  defendants  became  parties  to  an 
agreement  to  accept  a  composition,  and  agreed  to 
a  resolution  appointing  some  one  to  act  as  trustee 
on  their  behalf  and  tbat  of  the  other  creditors,  to 
receive  payment  of  such  composition.  Enough 
money  was  paid  over  to  the  trustee  so  appnnted 
to  satisfy  all  demands  possible  for  the  payment  of 
the  composition,  and  amongst  them  tbe  present 
demand  of  the  plaintiffs.  Tbe  plaintiffs  reply  tbat 
the  composition  has  never  been  paid  or  tendered 
to  them,  bat  tbat  the  truateo,  by  direction,  re- 
quest, and  procurement  of  the  defendants,  refused 
to  pa^  the  composition  to  them.  Now  there  arise 
in  this  case  two  distinct  questions — one  npon  the 
facts  and  the  other  upon  the  demurrer.  The  real 
facts,  as  proved  at  ihe  trial*  were,  I  take  it,  these : 
The  plaintiffs  claimed  tar  the  fall  bakmo^  and 
then  a  composition,  under  sect  126,  was  proposed. 
A  statement  of  the  debts  and  assets  was  prepared 
for  the  purposes  uf  the  composition,  and  in  this 
statement,  though  the  amount  of  the  hill  now  sued 
on  was  shown,  tbe  names  and  addresses  of  the 
plaintiffs,  the,  holders  of  the  bill,  did  not  appeiv. 
The  plaintiffs,  therefore,  were  not  put  down  as 
creditors  for  the  full  balance  now  said  to  be  due  to 
them.  I  will  take  it,  then,  as  though  the  plaintiffs 
were  not  mentioned  in  the  statement  so  preparcfl 
at  all.  Before  tbe  vesolutions  for  a  composition 
were  passed  the  plaintiffs  came  forward  and  made 
I  their  claim  upon  tbe  bill  now  sued  on.  Thej  were 
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Mclmitted  as  creditors  and  treated  aa  creditora  at 
meetings,  and  voted  for  the  composition  reeo- 
Intions,  and  voted  for  the  appointment  of  a  trnatee. 
Then,  although  their  claim  had  been  thns  far  ad- 
mitted, the  defendants  induce  the  trustee  to  pat 
on  the  hack  of  their  proof  the  indorsement  to  which 
oor  attention  has  been  directed.  "This  proof  is 
objected  to,  on  the  ground  that  the  two  lafit>men- 
tioned  bills,"  one  of  which  was  the  bill  nowsuedon, 
"  in  the  schedale  to  tho  proof  were  accepted  by  the 
claimants  in  payment  of  the  first-mentioned, 
which  ehoald  be  given  up  to  be  cancelled."  Now, 
althoagh  this  indorsement  was  made  upon  the 
claim,  the  plaintiffs  had  no  knowledge  of  me  fact 
that  it  was  so  made.  The  trustee's  appointment 
was  agreed  to  by  the  plaintiff,  and  he  had  in  his 
hands,  having  got  it  as  receiver  before  his  appoint- 
ment  as  trustee  apparently,  enough  mone^  from 
the  defendants'  estate  to  pay  the  composition  ac- 
cording to  the  resolutions  to  all  creditors,  and 
amongst  them  to  the  plaintiffs.  This  money  was 
in  the  tmstee's  bauds,  and  unless  the  indorsement 
prevented  him  from  paying  it,  or  unless  he  of  hia 
own  accord  abstained  from  paying  it  to  the  plain- 
tiffs, they,  as  creditors,  would  in  the  ordinary 
conrse  of  proceedings  havo  got  the  composition 
paid  to  them.  The  trustee,  however,  does  not  pay 
the  composition  to  the  plaintiffs,  and  then  they 
claim  to  have,  instead  of  the  composition,  the 
whole  amount  paid  to  them  which  they  originally 
claimed  on  the  bill.  Now,  it  is  said,  on  behalf  of 
the  plaintifis,  that  inasmuch  aa  their  claim  was 
not  mserted  in  the  statement  prodnced  at  the 
'  meeting,  they  are  not  bonnd  by  the  reaolnlioDs  for 
a  composition.  It  is  siud  that  this  is  so  by  reason 
of  tho  pronsioDs  of  the  126th  section  of  the  Bauk- 
rnptcy  Act  1869,  and  if  they  are  not  bound  under 
that  section  they  can  only  tie  bonnd,  if  they  are  in 
point  of  fiact  bound  at  aU,  by  virtue  of  a  common 
law  agreement  for  a  composition,  and  that  in 
order  to  make  soch  a  common  law  agreement  it 
must  be  shown  that  the  plaintiffs  agreed  to  take, 
and  that  the  defendants  agreed  to  pay,  a  composi- 
tion, which  it  is  said  the  defendants  did  not  agree 
to  do  and  did  not  in  fact  do.  It,  is  said  that  the 
defendants  did  not  agree  to  pay  on  any  specified 
amount,  but  by  this  indorsement,  on  the  contrary, 
they  expressly  repudiated  the  plaintiffs'  claim. 
For  the  defendants,  on  the  other  band,  it  is  con- 
tended that  althoqgh  the  plaintiffs  were  not 
inserted  in  the  statement  they  are  bonnd  hy  the 
reaolntions  for  a  composition,  oecanse  they  came 
in  and  claimed  and  agreed  to  take  the  composi- 
tion and  appointed  a  trnstec  for  themselves  and 
the  other  creditora,  and  that  this  trustee  waa  duly 
fnmished  with,  or  had  fnnds  applicable  to,  the 
payment  of  the  composition  to  the  plaintiffa.  It 
IS  said  then,  in  short',  on  behalf  of  the  defendants, 
that  the  plaintiffs  were  parties  to  a  composition 
nnder  sect.  126,  and  that  they  are  bound  by  it  and 
cannot  now  sue  for  their  original  claim.  Then,  as 
to  the  indorsement,  it  is  said  that  it  was  not  a 
direction  not  to  oay  to  the  plaintiffs  the  composi- 
tion, and  that  even  if  it  amounted  to  such  a  direc- 
tion, the  trustee  was  bound  to  disregard  it,  and 
that  it  was  hia  dnty  to  pay  and  that  it  could  have 
no  legal  effect.  It  is  necessary  to  ascertain  what 
ia  the  true  conatruotton  of  sect.  126.  The  scheme 
of  it  provides  for  a  composition  without  a  deed  con- 
taining  a  release,  and  that  indudea  two  kinds  of 
composition,  one  irithont  and  the  other  with  a 
tnutee.    In  the  section  itself  there  is  no  mention 


of  a  trustee;  it  is  by  rnle  279  that  provision  is 
made  for  the  appointment  of  a  trustee,  if  it  i» 
desired  to  have  one  appointed.  The  A.ot  gives 
power  to  make  rules,  such  as  the  one  in  qnestion, 
to  carry  out  the  provisions  of  the  Act.  The  result 
than,  as  I  say,  is  chat  there  may  be  a  composition 
with  a  trustee,  or  a  composition  without  one. 
Now,  there  are  also  two  kinds  of  creditors  who  may 
be  bound  under  the  126th  section  ;  those  who  are 
bound  because  they  ag^ree  to  be  bound,  and  those 
who,  without  i^^reement  on  their  part,  are  bound 
by  virtue  of  the  action  of  other  creditors  and  by 
force  of  the  section.  If  certain  conditions  are 
fulfilled,  those  who  have  not  i^reed  are  by  com- 
pulsion bonnd.  The  section  begins .-  "The  credi- 
tors of  a  debtor  unable  to  pay  his  debts,  may, 
without  any  prooeedings  in  bankruptcy,  by  an 
extraordinary  resolution,  reaolvo  that  a  oomposi- 
ticn  shall  be  accepted  in  satisfaction  of  the  debts 
dne  to  them  from  the  debtor it  then  goes  on  to 
show  what  is  an  extraordinary  resolution,  and 
then',  it  proceeds  as  follows :  The  debtor  .  .  . 
shall  produce  to  the  meetings  a  statement  showing 
the  whole  of  his  assets  and  debts,  and  the  names 
and  addresses  of  the  creditors  to  whom  such 
debts  respectively  are  due and  then  lower  down 
it  proceeds:  "The  provisions  of  a  composition 
accepted  by  an  extraordinary  resolution,  in  pur- 
suance of  this  section,  shall  be  binding  on  all  the 
creditors  whose  names  and  addresses,  and  the 
amount  of  the  debts  due  to  whom,  are  shown  in 
the  statement  of  the  debtor,  produced  to  the 
meetings  at  which  the  resolntion  was  passed,  but 
shall  not  affect  or  prqudice  the  rights  of  any  other 
creditors."  By  virtue,  then,  of  these  provisions, 
recalcitrant  creditors  can  be  bound,'  but  only  if 
the  conditions  required  by  the  section  are  fulfilled. 
One  of  the  conditions  is  the  insertion  of  the  cre- 
ditor's name  in  the  statement.  The  provision, 
"  but  shall  not  affect  or  prejudice  the  rights  of  any 
other  creditors,"  does  not  apply  to  creditors  who 
come  iu  and  agree  to  a  composition,  but  only  to 
dissentient  or  nonossenting  creditors.  The  next 
paragraph  to  those  which  I  have  read  provides  for 
unknown  holders  of  bills,  and  gives  an  exception 
under  certain  circumBtances  to  the  preceding 
clause.  Neither  of  these  paragraphs  applies  to  the 
case  of  a  creditor  who  agrees  to  be  bound.  It 
therefore  appeus  to  me  that  the  plaintiffs  in  this 
case  cannot  be  Mid  not  to  be  P«^es  to  a  composition 
under  tho  126th  section.  They  have  agreed  to  a 
composition  nnder  that  section,  and  that  a  compo- 
sition with  a  trustee.  They  agreed  to  make  Mr. 
Young  the  trustee,  and  if  he  has  received  enough 
money  to  cover  the  whole  composition  and  to  pay 
what  under  the  rcaolutiona  for  composition  th^ 
are  entitled  to,  they  must  look  to  him  for  jMiy- 
ment,  and  not  to  the  defendants.  The  defendants 
are  discharged  as  soon  as  the  trustee  has  enough 
in  his  hands  to  pay  the  composition,  when  dur, 
upon  the  original  debt ;  and  the  plaintifTs  cannot 
make  them  liable  for  the  original  debt  because  the 
trustee  has  not  done  bis  dnty  and  paid  them  the 
imposition.  But  then  it  ia  said  the  defendants 
directed  the  trustee  not  to  pay  the  composition  to 
the  plaintiffs  and  that  the  facts  at  the  trial  prove 
this ;  the  jury,  however,  found  that  it  was  not  so, 
and  we  agree  with  them.  The  trustee  himself 
swore  upon  tlie  truiI  that  it  waa  not  by  the  direc- 
tion, request,  or  procurement  of  the  defendants 
that  the  composition  was  not  pud  to  the  plaintiffs. 
The  finding  of  the  jnry  ma^mean  '^^^^^^^j^^^^^ 
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acted  on  his  own  independent  judgment,  or  it  maj 
mean  that  the  indorsement  doea  not  amoont  to  a 
direction  not  to  pay  over.  There  is,  however,  no 
motion  on  the  ground  that  the  verdict  is  against 
the  weight  of  evidence,  but  the  motion  is,  that 
sufficient  of  the  repliration  was  proved  to  afiqrd 
an  answer  to  the  plea.  It  is  said  that  the  judge 
ought  to  have  told  the  jury  that  enough  of  the 
roplioaiidoii  was  proved  to  uuwer  the  plea.  If  the 
ittasol  ftf  the  tmstM  to  pay  or  Iiis  nogleot  to  pay 
would  canse  the  original  debt  to  revive,  or  be  wain 
psyaUe,  then  enou^  was  proved,  and  so  too  il,  as 
a  matter  of  law,  this  indorsement  amounted  to  a 
direction  to  the  trustee  not  to  pay,  enough  wonid 
have  been  proved ;  but  in  this  latter-  case^  though 
the  replication  would  have  been  proved  in  fact,  wo 
shoula  have  had  to  consider  now  upon  the  de- 
murrer whether  the  replication  thus  proved  in  &ct 
was  good  in  law.  I  think  that  the  jury  were 
entit^d  to  find  that  the  trustee  did  not  act  on  the 
direction  given  to  him  by  this  indorsement,  and 
that  they  were  also  entitled  to  find  that  this  in- 
dorsement did  not  amount  to  a  directiim  not  to  pay, 
but  was  merely  an  intimation  to  the  trustee  to 
look  into  the  claim.  It  does  not  as  a  matter  o£ 
law  amount  to  a  direction  not  to  pay  the  composi- 
tion. To  me  it  aeexqs  rather  that  it  is  a  notice  to 
the  trustee  that  in  the  debtor's  opinion  the  amount 
of  the'  dum  might  be  objeoted  to.  I  will,  however, 
go  further  and  say,  that  even  if  it  be  a  direction 
not  to  pay,  it  would  be  the  duty  of  the  trustee  to 
disregard  it.  The  trustee  having  funds  had  a  clear 
duty  to  perform,  and  that  was  to  pay  the  composi- 
tion  as  it  became  due  to  the  owitors.  He  was 
bound  to  pay,  and  such  a  direction  to  the  contrary 
would  be  futile.  As  I  have  said  before,  it  was  no 
direction ;  but,  as  I  now  say,  if  it  had  been  a 
direction  it  would  not  affect  the  rights  of  the 
parties.  In  the  result,  then,  and  upon  the  true 
constmotion  of  the  Bankruptcy  Act,  I  Eurive  at 
the  condasion  that  the  &ct8  proved  the  plea,  and 
that  t^y  failed  to  prove  the  replication.  Now, 
with  To^rd  to  the  demurrer.  It  foIlowB,  from 
what  I  oave  sud,  that  I  think  the  replication  bad. 
It  has  to  be  assumed  on  the  demurrer  that  the 
refusal  of  the  trustee  to  pay  the  composition  to 
the  plaintiff  was  "by  aii«otion,  request,  and 
procurement  of  the  defendants,"  but,  as  I  have 
eeid  above,  I  think  the  trustee  was  in  law  bound 
to  ^sregard  any  direction  given  to  him  bv 
the  defendants,  and  then,  as  fraud  is  not  chargea, 
the  replication  must  be  held  bad  in  law.  With 
r^ard  to  the  oases  cited,  the  case  of  Ex  parte 
Peacock  does  not  appear  to  be  in  point- 
There  was  no  evidence  in  that  case  to  show  that 
the  creditors  there  claiming  were  parties  to  the 
resolutions  for  composition,  or  had  agreed  to  a 
composition.  It  was  an'  attempt  to  bind  non- 
assenting  creditors,  and  fell  withm  the  principle  of 
JBdaarda  t.  Ooombe.  That  case,  therefore,  is  no 
authority  lor  the  decision  of  the  present  case, 
where  we  have  to  deal  with  a  tanstee  and  aasent- 
ing  creditors.  That  was  a  case  of  recalcitrant 
creditors ;  this  is  a  case  of  assenting  creditors. 
As  to  the  case  before  the  learned  Ohief  Judge 
in  BankmptCT  {Ex  parte  Botiing),  that  is  not  an 
authority  bmung  upon  nt.  There  was  a  compro-' 
mise,  and  the  decision  was  left  unappealed  from. 
Still  it  stands  as  the  expression  of  the  opinion  of 
an  experienced  judge,  and  as  such  is  entitled  to 
our  respect.  I  am  mcUned  to  agree  in  the  view  of 
that  learned  judge  exinressed  in  that  case,  that  as 
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the  trustee  is  the  trustee  for  all,  and  also  trusteo 
of  the  surplus  for  the  debtor  of  any  funds  in  his 
hands,  he  should  inquire  into  the  correctness  of 
claims  made,  and  endeavour  to  ascertain  what 
amount  is  really  due  to  the  various  creditors. 
Where  there  is  a  trustee  it  is  a  fundamental  ob- 
ject that  all  creditors  should  be  treated  alike,  and 
should  get  only  the  composition  on  the  amount 
due.  It  i^  however,  not  neoesssiy  to  determine 
this  question  in  the  present  case.  As  to  the  case  of 
Ex  parte  Waierer,  we  need  not,  for  the  purposes  of 
the  present  case,  enter  into  any  discussion  of  the 
principles  there  enunciated.  It  may  be  true  that 
where  the  creditor  has  claimed  for  a  particnlar 
sum,  and  has  been  admitted  so  to  claim,  no  objeo- 
tion  can  afterwards  be  made  to  the  amount,  but 
though  it  may  be  that  he  can  claim  that  amount 
from  the  trustee,  yet  it  by  no  means  follows  that 
if  the  trustee  does  not  pay  it  him,  he  can  sue  the 
debtor  for  the  whole  amount  of  the  original  debt. 
We  think,  then,  in  this  case  the  pluntiffs  agreed 
to  be  bound  bv  the  composition,  and  that  as  &e 
defendants  did  all  that  they  had  to  do,  and  as 
enough  was  in  the  trustee's  hands  to  pay  the  cwn- 
position,  there  is  no  f^und  for  holdmg  that  the 
present  action  can  lie ;  our  judgment^  therelbre, 
wiU  be  for  the  defendanta.  My  brother  Archi- 
bald has,  after  having  heard  the  whole  case,  been 
compelled  by  business  to  leave  tiie  court  b^are 
delivering  judgment,  but  I  am  aothorised  W  him 
to  state  that  he  agrees  in  the  result  at  wnibh  I 
have  arrived,  ai^  substantially  in  the  reasons 
which  I  have  given  for  arriving  at  that  result 

LiHDLEY,  J. — I  am  of  the  same  0[nmon,  The 
case  for  the  plaintiffs  has  been  rested  on  these  two 
grounds ;  first,  it  is  said  that  if  the  plaintiffs  did 
agree  to  the  composition  they  are  not  bound 
because  their  names  and  addresses,  though  known 
to  the  defendants,  were  not  inserted  in  the  state- 
ment produced  at  the  meeting.  This  raises  a 
difficult  question  upon  the  construction  of  sect.  126 
of  the  Sankruptcy  Act  1869.  The  section  says 
that  the  provisions  of  a  oompoBttimi  accepted,  oc. 
shall  be  binding  on  all  oreditors  whose  names  and 
addressee,  and  the  amoont  of  the  debts  due  to 
whom  are  shown 'in  the  statement,  but  shall  not 
affect  or  prejudice  the  rights  of  any  other  cre- 
ditors. It  is  contended  that  even  if  a  creditor  does 
agree  to  a  composition,  and  if  everything,  esbept 
the  insertion  of  the  name  and  address  on  the 
statement,  is  nerfeotl^  regular;  yet  if  the  name 
and  address  is  not  inserted  that  that  creditor 
is  not  in  law  bound.  Now  I  think  this  conten- 
tion goes  too  far.  The  section  provides  for  both 
assenting  and  non-assenting  creditors;  the  negative 
words  Apply  only,  I  think,  to  non-assenting  credi- 
tors. The  assenting  creditors  are  bound  by  their 
assent,  the  non-assenting  are  bound  by  the  statu- 
tory mu'ority  of  their  fellows,  except  in  the  cases 
in  which  the  statnte  for  their  protection  enaots 
that  th^  shall  not*  be  bound.  The  aeoond  poiiit 
is,  that  the  plaintiffs  did  not  agree,  ^ut  the  plain- 
tifh  and  the  defendants  vrere  never  ad  idem,  that 
the  debtors  and  the  creditors  were  assenting  to 
different  propositions.  If  it  is  part  of  the  law  that 
claims  for  composition  can  be  investigated,  then. 
I  apprehend  the  plaintiffs  assented  subject  to  their 
claim  being  so  mvestigated,  and  if  by  law  such 
claims  cannot  be  investisated,  then  the  assent  was 
not  subject  to  the  claim  being  investigated.  If  the 
trustee  cannot  legally  investigate  uia  plaintiffs* 
claim,  then  they  are  entitled  to  ute  agreed  cempoii* 
Digitized  by  VjOOglC 
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tion  ontbeirolaim.  The  qnestioai^whafeiB  really  the 
law  npon  this  matter  is  not  in  this  ease  material 
If  Ihoa  the  trustee  was  wrong  in  refnung  to  pay 
m  the  whole  dalm  without  inTOstigatin&  whidi 
effect  has  snehrefiasalP  It  is  said  that  if  the  claim 
was  not  open  to  investigation  or  discossioQ,  the 
tmsfcee,  1^  not  pa^g  the  oomposition.  has 
prevented  the  composition  reaolationa  from  baring 
any  effect  as  against  the  plaintifib,  and  Uutt  they 
are  remitted  to  their  original  rights.  That,  how- 
ever, I  think  does  not  follow.  Then  rdUniioe  is 
placed  upon  the  indorsement  made  iipon  the  claim 
withont  the  plaintiffs'  knowledge :  **  This  proof  is 
olgected  to,  Ac  It  ia  evident  that  the  debtor 
tfaonght  that  there  was  a  right  to  investi^te 
claims,  and  that  there  was  some  gronnd  of  objec- 
tion to  the  particular  daim,  thus  thinking  he  adla 
the  trostee's  atteiUion  to  the  objection.  He  says 
in  eflbot  "I  think  there  is  an  o^eodon,  which  oognt 
to  be  taken  to  this  claim."  u  the  resnlt  of  the 
olgection  had  been  to  exdnde  the,idaintiffB  ftom 
the  benefit  <tf  the  trust  foeated  in  their  favour, 
ihen  the  aivnment  for  the  plaintiffs  would  have 
been  a  most  n)Foible  one,  bat  it  has  not  that  effect. 
A  direction  cannot  exclade  the  plaintiffs  from  the 
benefit  of  the  tmst.  Whether  thar  rig^t  as  cetiui 
que  trwis  extends  to  the  composition  on  their 
whole  claim,  or  whether  it  is  limited  to  what  may 
be  really  due,  is  not  a  question  which  we  now  have 
to  determine,  but  what  it  is  material  for  ns  to  be 
aaenred  of  is  that  the  plaintiffs  are  not  ezclnded 
£rom*the  trust,  but  are  still  in  a  position  to  claim 
the  benefits  of  the  txust.  If  Ex  parte  Waterer 
be  law,  the  plmntiffs  would  seem  entitled  |to 
the  composition  on  their  whole  claim,  whilst  if 
the  case  oefbre  the  Cluef  Judee  in  Bankmptt^  is 
law  the^  would  imparently  only  be  entitled  to  the 
(somposition  on  tbe  amount  really  due.  Ko  case 
shows  that  the  original  debt,  under  oiroamstanoea 
snch  as  we  have  in  tbta  case,  revives.  I  agree, 
therefore,  with  the  conclusion  arrived  at  npon  the 
facts  1^  the  rest  of  the  oourt. 

Judgment  for  (he  drfendanta. 

Solicitors  for  the  plunHffs,  Oloribe,  liawIuM,  and 
lariu,. 

SoHdtors  im  the  defendants,  Nicol,  8oni  and 
Jbnea. 


Tuesday,  May  9. 
BLA.KE  V.  The  Albion  Life  Asshbance  Sochtt.  (a) 
Pleadinff — Practice—  Order  XIX.,  r.  4 — Striking  out 
acandaloua  amd  irrelevant  paragraphs — Evidence 
— Fraudvient  couree  of  dealing. 
A  etaiemeni  of  claim  charged  in  ^ect,  (hat  the  plain- 
tiff being  datirotte  of  borrowing  money,  agreed 
tnth  S.  to  borrow  it  from  hir^  onfereoneAeeeuHty 
<mly,  and  to  inmre  Kia  life  in  the  d^endants' 
q0tce  at  collateral  §eettrity  for  the  loan,  and  to 
pay  a  premium  on  eurh  insurance  to  ihe  defen- 
dants, thai  the  plaintiff  for  the  purpose  of  to 
borrowing,  as  the  defendcmte  knew,  did  so  insti/re 
and  pay  a  premiwn.  That  H.  throughout  was  an 
agent  ig  the  defendants,  and  that  the  transaction 
teas  a  eontrivanee  of  the  defendants  to  obtain  the 
said  premium.  That  neither  S.  nor  tJte  defen- 
dants ever  lent  or  intended  to  lend  any  money  to 
the  plaintiff,  and,  further,  that  thie  vfae  the  ueudl 
course  of  conduct  of  tJie  defendamta. 
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Sdd,  that  ihe  paragraphs  stating  thai  it  teas  tJte 
venal  eovrte  of  eondtiet  of  the  defeitdania,  were  . 
aeandtJime  and  MTsIsoont,  and  ehotUd  be  etrueb 
out,  aa  amounHngat  the  moat  to  mere  eviienee, 
whUAby  Order  XIX., rule 4,  i$ not  to  hepUaded; 
andfanher,  that  the  matter  therein  contained  was 
not  even  evidence,  and  that  evidence  could  not  be 
given  upon  a  trial,  in  chief,  of  such  conduct 
being  theuaual  course  of  conduct  of  tlie  defendants » 

Eeg.  V.  Francis  (30  L.  T.  Bep.  2^.8.  603;  L.  Eep. 
2  C,  0.  B.  128)  dietinguished. 

The  statement  oi  claim,  bo  far  as  it  is  neoesnry 

to  set  it  out  for  the  pnrpoae  of  this  report^  was  as 

follows  : 

3,  The  defendants  emplojed  certain  persons  as 
agents,  and  partners  with  the  defendants  in  the 
proceeds  arising  oat  of  such  employment,  to 
advertise  in  the  principal  newspapers  in  London 
and  the  conntiy  that  the  af(»«Baid  agmts  were 
willing  to  lend  money  upon  pOTscmal  seonrity,  at 
the  same  tune  giving  the  address  to  which  the 
applicatioB  was  to  be  made. 
.  4.  The  mode  of  conducting  the  business  with 
reference  to  su(ui  loans  was  as  follows :  .Upon  an 
application  bong  made  to  one  of  the  said  'agents 
by  a  proposed  borrower  the  agent  agreed  to  lend 
the  sum  required  npon  the  condition  that  the 
proposed  borrower  would  insuro  his  life  in  the 
defendants'  office,  and  would  deposit  the  p<^cy  of 
insurance  granted  by  the  defendants'  office  with 
the  agent  as  security  for  the  repayment  of  the 
money  to  be  advanced,  which  said  deposit  of  the 
said  policy  of  insurance  w&s  the  only  security 
whioh  the  said  agent  required,  and  thereupon  the 
pressed  borrower  insured  his  life  in  the  defen< 
dants'  office,  and  paid  the  premium  to  the  de- 
feodaot  omnjMuiy.  The  agent  then,  acting  under 
the  inatmotuuis  of  the  defendant  bompany,  with 
the  intention  of  avoiding  their  obligation  to  lend 
the  money  which  had  been  i^;reed  to  be  lent  as 
aforesaid,  forwarded  to  the  proposed  borrower 
securities  to  be  executed  by  him  of  the  descrip- 
tion following,  that  is  to  say :  . 

(1)  A  bill  of  sale  over  the  furniture  of  the  pro- 
posed borrower. ' 

(2)  A  guarantee  of  two  sureties. 

(3)  Au  assigument  of  the  aforesaid  policy. 

(4)  A  bond  f(n-  the  amount  of  the  loan  to  be 
executed  by  the  proposed  borrower. 

(5)  A  declaration  as  to  debts  to  be  made  by  the 
pn^Hwed  borrower  befne  a  bench  of  magis- 
tastea 

And  npon  the  refusal  or  inability  of  the  proposed 
borrower  to  execute  and  procure  the  said  seonri- 
Ues,  the  loan  was  not  carried  throng^. 

5.  The  business  of  tiie  defendants  consisted  in 
obtaining  premiums  in  ^is  manner  and  they  were 
not,  nor  were  the  sud  company  ever  intended  to 
be,  a  legitimate  insnrance  company  carrying  on  a 
legitimate  business, 

6.  The  arrangement  between  the  defendant 
company  and  the  said  agents  was  that  the  said 
agents  should  be  pretended  lenders  of  mon^,  and 
that  it  should  be  made  to  appear  as  if  tbe  defen- 
dant company  had  no  conn^ion  with  the  said 
agents,  except  that  the  agents  required  the  pro- 
posed borrowers  to  insure  their  lives  in  the  defen- 
dants' office,  whereas,  in  fact,  all  the  matters 
alleged  in  paragraph  4  in  this  statement  of  claim 
was  done  by  the  contrivance  and  at  the  instigalaon 
and  for  the  benefit  of  the  defendant  company. 

7.  In  or  about  Nov.  18J^,^Uij  ^.^g^.^ 
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ntlvertisement  in  the  Standard  inserted  by  one 
Howard,  one  oE  tbe  aforesaid  agents  of  the  de- 
fendants, offering  to  lend  money  upon  personal 
sGcurity.  Theplaintiff  being  at  thia  time  deeiroug 
of  borrowing  loOOl.,  applied  to  the  said  Howard 
by  letter  requesting  a  loan  of  15002.,  and  received 
tlie  following  reply : 

11,  £iuton^aaz«,2l8tyoT.  1874. 

Dear  Sir,— I  em  enttrtain  yonz  aptilioation  for  an 
advanoe  of  ISOOI-foreeTeiiorfoiirtoQByMni  at4pero(>nt. 
interest  p«r  an&Tini,  int«re§t  payable  lialf-yearl;.  Ths 
15001.  to  bo  repaid  in  une  enm  at  the  end  of  the  term. 
Yon  will  ham  to  ineare  yonx  life  in  an  insannoe  office  to 
be  ulioted  b^  ids  for  150(U.,  and  daporitthe  polio;  as  ool- 
latoral  eecnnty,  tbe  polioy  to  be  retimed  to  jon  upon 
Tepayment  of  the  money  advanoed,  when  you  can  either 
sell  or  keep  it  for  the  benefit  of  your  relativee.  Let  me 
know  per  T«tnrn  of  poat  if  thia  mwta  jotor  views. — Yoota 
tnUy,  H.  HowjlBD. 

i&.  Blake. 

8.  The  plaintifE  called  at  the  office  of  the  said 
Homurd  on  two  occasions  in  anaww  to  Uie  aboTe 
letter,  bnt  on  neither  occasion  did  he  see  the 
said  Bbward,  bnt  only  sawthemanaeer  of  theaud 
Howard.  On  the  last  time  he  culed,  the  said 
mEmager,  on  behalf  and  by  theauthority  of  the  said 
Howard  and  tbe  defendants,  agreed  to  lend  the 
plaintiff,  and  the  plaintiff  agreed  to  borrow  from 
the  said  Howard,  the  aiim  of  15001.,  upoit  the  con- 
dition that  the  plaintiff  would  insure  bis  life  in 
tbe  defendants'  office  and  pay  them  a  premiam  for 
tbe  said  insurance,  and  woald  deposit  the  said 
polioy  of  insoruice  with  tbe  defendants  as  security 
tor  the  repayment  of  such  loan  with  interest,  and 
the  said  manager,  on  behalf  and  for  the  said 
Howard  and  the  defendants,  agreed  that  no  other 
security  than  the  said  policy  should  be  required 
from  the  plaintiflf. 

9.  The  plaintiff  accordingly  applied  to  the  defen- 
dant compMiy  to  effect  a  policy  of  insurance  on 
his  Hfe,  -which  th^  accordingly  did  effect  upon 
the  payment  by  tbe  plaintiff  to  the  defendants  of 
tbe  sum  of  591.  6a.  3d.  The  plaintiff  informed  the 
said  Howard  that  be  had  insured  bis  life  as  afore- 
said, and  forwarded  to  tbe  said  Howard  the  com- 
pany's receipt  for  691.  6«.  8d.  which  the  defendant 
company  bad  given  to  him  to  show  that  he,  tbe 
plaintiff,  had  effected  a  policy  of  insnrauoe  with 
the  defendants*  company  as  agreed. 

10.  The  said  Howard  inatead  of  advancing  the 
said  150O2.  as  agreed  sent  to  theplaintiff  the  follow- 
ing letter: 

^  11,  EnBton-aqnare,  London,  25th  Jan.,  1875. 

Dear  Sir, — By  book  post  yoa  will  receive  draft  se- 
onritiee  as  prepsrad  hy  my  Mlioitor  for  yoar  peroial 
and  mtproval,  whioh  pleaM  retain  to  nie  at  yoor  earliest 
oinTemence,  with  a^  oomments  yoa  mi^  have  to  make 
eodoraed  thereon.— Toon  tenlji 

Ber.  J.  make.  U.  Howard. 

The  draft  secnritieB  mentioned  in  the  said  letter 
were ; — 

{1}  A  bill  of  sale  of  famiture. 

(2)  A  guarantoe  of  two  sureties  for  repayment 
of  the  loan, 

(3)  An  assignment  of  tbe  policy. 

(4)  A  bond  for  tbe  amonnii  advanced  to  be 
signed  by  tbe  plaintiff. 

(5)  A  declaration  as  to  debts  to  be  made  before 
a  bench  of  magiatrates  sitting  for  the  division 
of  Norfolk. 

Upon  receipt  of  this  letter,  the  plaintiff  made 
«eperal  efforts  to  see  Howard,  but  failed. 

11  The  plaintaff  has  been  unable  to  oblain  the 
said  loon,  or  any  part  of  the  same,  althoagh  he 


has  performed,  or  been  ready  and  willing  to  per-^ 
form,  all  conditions  by  him  to  be  performed,  and 
all  times  have  elapsed,  and  all  things  have  hap- 
pened, necessary  to  entitle  the  plaintiff  to  have 
tbe  said  loan  advanced  upon  the  terms  agreed 
upon,  aud  tbe  defendants  and  tbe  said  Howard 
have  not  and  never  iuten^d  to  advance  the  said 
loan  to  tbe  plaintiff. 

12.  The  defendants  and  the  said  Howard,  by 
the  coutrivanco  as  in  this  statement  appeariug, 
indooed  the  plaintiff  to  pay  the  said  sum  f>f 
591.  6s.  dd,,  upon  the  {ffetence  that  tbe  sum  ul 
15001.  shcHild  be  advanoed  to  him  upon  the  ternis 
Bet  forth  in  paragraph  8  of  tbe  claim,  whereas  in 
fact  they  never  intended  that  the  sum  should  be 
advanced,  &c. 

13.  After  the  receipt  of  tbe  said  stim  of 
591.  6s.  3d.  by  the  defendants,  the  same  whs 
divided  between  the  defendant^  and  .the  said 
Howard. 

14.  The  said  Howard,  as  the  defendants  well 
knew,  was  wholly  unable  to  pay  any  sum  of  money 
recovered  from  nim,  and  with  the  knowledge  and 
contrivance  of  the  defendants  changed  his  name 
and  address  from  time  to  time. 

15.  The  said  policy  of  insurance  was  effected 
by  the  plaintiff,  andj  tbe  said  premium  was  paid 
only  for  tbe  purpose  of  procuring  tbe  said  loan 
of  which  tbe  defendants  always  had  knowledge, 
and  there  never  has  been  any  consideration  vha^ 
ever  for  the  def^dants  retaining  tbe  said  sum  ot 
59Z.6«.Sd. 

16.  Every  matter  and  act  done  by  the  aaid 
Howard  or  his  manager,  was  done  for  and  on 
behalf  and  with  the  sanction  of,  and  was  ratified 
by  the  detendante,  and  the  said  Howard  and  hia 
manager  were  in  all  things  agents  to  carry  onb 
the  contrivance  to  procure  them  the  premium 
of  59!.  Ge.  3d.,  there  being  no  intention  at  any 
time  either  by  the  said  Howard  or  tbe  defendaufcs, 
that  tbe  said  sum  of  15002.  should  be  advanoed. 

17.  Tbe  plaintiff  claims  the  said  sum  of  59/.  (is.  od. 
and  a1i>o  tbe  expenses  he  baa  been  pot  to  in  en- 
deavouring to  procure  the  advance  to  him  of  tlie 
said  1600i. 

Butt,  Q.C.  {English  Sarrison  with  him)  moved 
to  strike  out  articues  3, 4,  5,  and  6  as  irrelevant  and 
scandalous  (the  matter  having  been  before  Amph- 
lett,  B.,  at  Chambers,  who  referred  it  to  tbe  court). 
He  reiul  the  claim,  leaving  oat  the  paragmphs 
oomplained  of,  and  contended  that  it  showed  tho 
whole  cause  of  action.  These  articles  charged 
a  general  conspiracy  to  defraud  the  public  only 
and  were  immaterial,  as  the  action  was  one  fur 
defrauding  a  particular  person,  the  plaintifT. 
Tbat  the  defendantB  had  previouely  defraudcvi 
other  people  would  not  even  be  evidenoe  in  tbo 
cause,  but  if  evidence,  then  by  Order  XIX,  r.  4. 
it  was  inadmissible.  That  the  charges  were  clearly 
scandalous,  aud  though  the  fact  that  they  were 
scandalous  would  not,  by  itself,  be  a  reason  k  r 
striking  them  out,  yet  that  fact,  coupled  with  tbo 
fact  tbat  they  were  irrelevant  to  the  issue,  w;>s. 
He  also  referred  to  Order  XXVII,  r.  1  of  the  ruK>s 
cmder  the  Judicature  Acts. 

H.  TuuiaMfftifMon,  in  support  of  Ihadaim.  con- 
tended that  if  Bach  a  system  of  f^d  coold  l*o 
proved  in  evidenoe  at  the  trial,  it  was  well  ptcadttl. 
The  rales  of  pleading  (Order  XIX.,  r.  4)  reqnireil 
all  material  facts  to  be  pleaded,  and  this  bciii^ 
a  charge  of  conspiracy  the  facts  stated  in  th« 
articles  were  material  [Gw£l^Dp]^  J].^— Uu 
Digitized  by 
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croBB^eztunination  you  migbt  elicit  these  facts;  bat 
could  7«a  prove  them  in  ofaief  F]  Yes,  becanae  if 
a  num  cheats  A.,  yoa  can  show  that  he  has  cheated 
other  people  in  a  similar  way,  so  aa  to  show  that  it 
ma  not  a  mere  mistake,  bat  a  fraadulent  piece  of 
condnct.  The  case  of  Reg.  t.  Franeia  (L.  Bep.  2 ' 
C.  C.  B.  128 ;  30  L.  T.  Rep.  N.  S.  503)  shows  that, 
npon  inincipie,  sach  evidence  is  admissible.  Once 
maj  be  an  actndent,  or  may  happen  from  Terions 
csDses,  bnt  a  continnons  conrse  of  saspicions  con- 
duct strongly  supports  the  view  that  to%  conduct 
)3  fnadnleut.  In  that  case  Lord  Coleridge,  C.J., 
in  delivering  judgment,  says  "  that  such  evidence 
tends  to  show  "  that  a  person  "  was  pursning  a 
course  of  similar  acts,  and  thereby  it  raises  a  pre- 
sumption that  he  was  not  acting  ander  a  mistake." 

Lord  CoLEBlDGB,  C.J. — ^The  charge  is,  in  point 
otbci,  one  of  conspiracy  and  fraud,  and  the  ques- 
tkm  is,  whether  it  is  mlerant  to  charge  a  coarse  of 
burineaa  not  realbir  that  of  a  le^timate  inBarance 
(Ace.  I  am  of  qpmion  tliat  it  is  not  relevant,  for 
if  plaintiff  can  prore  his  alleged  oanse  of 
action,  he  will  not  require  to  prove  the  part^raphs 
onnplained  of.  In  my  opinion  he  coold  not  prove 
by  evidence  in  chief,  upon  the  trial,  the  paragiaphs 
in  question.  It  is  in  effect  saying  that  is  fraa- 
dutent  conduct,  because  the  condact  of  the  defen- 
dants was  fraudnlent  in  other  cases.  The  case  of 
Beg.  v.  FroTicis  is  very  distinguishable ;  the 
facta  there  were  not  in  dispute,  and  the  question 
WIS  merely  as  to  gailty  knowledge.  The  question 
was,  did  the  prisoner  know  that  the  arUolea  were 
sporioas? 

BxiTT,  J. — 'The  paragraphs  must  be  struck 
ont;  they  are  not  well  pleaded:  mere  evidence  is 
Bot  to  M  pleaded,  and  at  t^e  very  hisheBt  the 
futa  stated  therein  are  mere  evidence.  Somefaots* 
must  he  proved  and  are  pleadable,  others  are 
merely  evidence  of  what  is  to  be  proved,  and  these 
are  not  pleadable.  Some  facts  are  both  facts 
whidi  must  be  proved  and  evidence  of  what  is  to 
be  proved.  I  do  not,  however,  think  that  these 
facts  are  even  evidence.  They  are  scandalous  and 
irrelevant,  and  cannot  be  pl«ided. 

LiTOLET,  J. — I  am  of  the  same  opinion.  No 
obstacle  must  be  put  in  the  way  of  proving  fraud, 
bnt  I  must  say  I  think  where  n^ud  is  intended  to 
be  ch*rged,  it  should  be  distinctly  charged  as 
fraud.  The  passages  objected  to  amonnt  to  &  oon- 
Sfancy  to  deceive  every  one  and  can  only  be 
evidence,  if  receanble  at  all,  and  evidence  cannot 
beplead^. 

Paragraphs  to  6e  struck  out. 
Solicitor  for  the  plaintiff,  Robinson,  Fhilpot- 
laoe, 

f^licitors  for  the  defendants,  Phelpe,  Bennett^ 
and  Woot^orde. 


EXCHEQUER  DIVISION'. 
Jan.  28  and  29. 
{Before  Kellt,  C3.and  AHfaLE-n  and  Hl'ddle- 

STON,  BB.) 

TqsIxFBHIAX.  ViBX  IsSUBANCE  C03IPANY  (upps.)  V. 
WiLSOiT  (re8p.)(a). 

/■cosM  tax — Fire  itutiranee  company — Assegnment 
»/toihe  lax — Beivm  of  profiit— Unearned  pre- 
«Mtt»j — Olaim  for  deduction  in  raepeet  of— 
Mode  of  return  tmd  asMstmrnt. 

^»  vuUiinff  a  return  of  (heir  proJUa  for  aaeeeament 

M  Bifortad  by  H.  Lana,  Ek-i  BftttiBtwr-at-Lur. 


to  income  tax  wider  Schedule  B  of  the  Incohii 
Tarn  Act  (5^6  VieL  e.  35),  a  fire  ineuranee- 
eompwny  is  not  permxUed  hy  the  Act  to  credit 
tkemeelvee  toith,  or  to  claim  a  dedttetian  for,  a 
portion,  ealetilaied  hythem  at  33  percent.,  or  one- 
third  of  the  amount  of  premiums  received  during 
the  given  year,  as  Hie  unearned  or  ttnesfttnwtea 
portion  of  such  premivime,  tdtiiough  in  respect  of 
such  portion  the  comipamy  remain  liable  io  losses 
which  may  occur  in  the  eTWuing  year.  The  fair 
and  proper  mode  of  ascertaining  the  amount  of 
net  pro^for  the  purposes  of  the  Act  {it  being 
impossible  io  ascertain  if.  with  such  stnctlg 
mathemaiicaX  accuracy  as  to  do  perfect  and  abso- 
lute justice)  is  to  take  on  tJie  one  side  the  whole 
receipts  and  on  ilie  other  the  ivliole  es^enditure 
and  disburseTtients  for  the  given  year,  the  hcdanee 
remaining  being,  for  the  time  at  UcLst,  net  profits 
on  which  the  tax  should  he  aaeeeeed.  Thi$  being 
done  year  hy  year,  (here  ie  an  aheotute  halaneing  eg 
aceounte;  and  if  any  wrong  he  done  hy  ZtWMs 
c^tenoardM  oeemring  in  reaped  of  prendume  on 
whiefi,  aa  profita,  income  tax  haa  been  a»H»aeA  and 
paid,  thai  wvi  &fl  f  afcen  into  eonaidoraHon  in  (he 
ensuing  year. 
This  is  a  case  stated  for  the  opinion  of  the  oonrt, 
under  Part  3  of  the  Act  37  &  38  Vict.  c.  16,  as  to 
income  tax,  schednle  D,  as  follows: 

The  directors  of  the  Imperial  Fire  Insurance 
Company,  of  Ka  1,  Old  Broad-street,  in  the 
City  of'  London,  gave  notice  of  apppeal  to  the 
special  commissioners,  through  their  solicitors^ 
by  letter  dated  the  3rd  Dec.  1874,  against  an 
assessment  of  67,927!.,  made  on  them  by  th& 
Commissioners  for  General  Farpoees,  for  the  year 
ending  5th  April  1875.  The  special  oommia- 
sionera  issued  their  precept  requiring  statements 
of  aoooants  for  the  three  years  pmwding  the  yearly 
aaaeasment,  and  in  reply  thereto  a  statement  was 
sent  in  of  which  a  copy  (marked  A)  is  annexed. 

The  appeal  was  heard  at  the  office  of  the- 
Spe(3al  OommissioDers  of  Income  Tax,  Somerset 
HoaBe,  on  the-  12th  Feb.  1875,  when  Mr.  Cozens 
Smith  (general  manager),  Mr.  Johnson  (clerk  in 
the  accountants'  office),  and  Mr.  Oliver,  solicitor, 
attended  on  behalf  of  the  Imperial  Firo  Insurance 
Company.  Mr.  W.  Wilson,  the  surveyor  of  taxes 
for  the  district  (the  respondent),  also  attended 
on  behalf  of  the  Crown.  Mr.  Oliver,  the 
company's  solicitor,  was  informed  that  he  could 
take  no  part  in  the  proceedings,  but  that  there 
was  no  objection  to  his  remaining  in  the  room. 

The  company  originally  returned  a  less,  or 
rather  put  in  a  statement  instead  of  a  retum, 
dated  tue  19th  Sec.  1874,*  showing  a  deficit  of 
45,5591. ;  but  ^terwards  they  consented  to  pay  on 
42,3401.  The  books  of  the  company  were  produced 
by  Mr.  Johnson,  and  showed  that  the  accounts 
are  made  up  to  the  3rd  Dec.  in  each  year,  and  that 
no  notice  is  taken  therein  of  unearned  premiums. 
In  other  respects  the  figures  in  tlie  statement  cor- 
responded with  the  books,  and  showed  an  average 
of  profit  of  about  67,OOOi.  The  commissioner.s 
would  not  allow  the  introduction  of  the  unearned 
premiums,  as  they  did  not  appear  in  the  bookt^, 
and  as  this  was  the  first  year  in  which  they  were 
taken  into  account  by  the  company  in  making  thoir 
retum  for  income  tax,  the  commissioners  con- 
firmed the  assessment  on  67,9271. 

Mr.  Smith,  the  company's  manager,  being  dis- 
satisfied with  the  determination  of  Jihe  special 
ccnnmisaioners,  declared  l^s  psa^s^^joy^^^j 
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duly  required  tlie  commiBBioners  to  state  and  sign 
a  case  for  the  opinion  of  the  GonrC  of  Excheqaer, 
under  the  proTiBions  of  the  Act  of  37  Vict,  c.  16. 
-which  the  commiBBioners  accordingly  did. 

The  following  ie  a  copy  of  the  account  "A" 
referred  to  in  the  case : 

Btxtwmebt  or  Fbofit  and  Loss  voit  rax  Txus 


1871,  1872,  AMD  1878. 
Inoome,  1871.  jB      b.  d. 

PmniBtDB    609,184  4  10 

Ditto  nnnrnad  in  1870  150,808  0  0 

IntHMt  on  inTMluMnto,  &o. 

Balanoa    ,~  .. 


s.  d. 


760,092  4  10 
89,884  15  9 
656  14  2 


^1^  14  9 
«, 

Ezpenditnre,  1871.  £     a.  d. 

LoMBS   345,768  0  10 

EtpttBBB  «   19i735  13  11 

DtweadB  to  propxiBtora    60,000  0  0 

TTnaanwd  pwiiains  (88  per  omA.)  ■..  210,080  0  0 

je801,S83  U  9 

Inoome,  1872.            Jt      i.  d.     J6     s.  d. 

Frcufntu   718^864  14  8 

DUtouBMriMdin  1871  801,090  0  0 

  919,876  14  2 

btszest  on  hiTMhiientr,  fte.                 44.597  ^  2 

BsluoB                           41,788  15  1 

1,006,257  12  5 

Expmditan,  1872.  £     ■.  d. 

LoBBSB  »    478348  4  9 

Expenses   ...  SS6,0»6  7  8 

DiTideuds  to  proprlston    60,000  0  0 

TTDBained  pMminniB  (88  per  oent)    ...  237,219  0  0 

jei,006,2S7  12  5 

lDoone»1873.           jB      s.  d.  X     s.  d. 

FmDituns    682.526  10  6 

Ditto  Dnsamad  111  1872  237,219  0  0 

  919,745  10  5 

InterBst  on  inTsatmBnts,  Ao.   45,793  17  8 


^£965,539  8  1 


E^Moditors,  1873.  £     s.  d. 

Losses   ...    375,385  2  6 

Expen'ss    24,097  7  1 

Dividends  to  proprieton    60,000  0  0 

Unearned  premiDma  (33  per  cent.)  ...  225,233  0  0 
Balsuoe   88,873  18  0 

je86IM>S9  8  1 

Tbe  oompur  Ib  aaaeesed  for  the  tcst 

1874  on  the  aversM  ]|^raAtsof  the 

above  three  yesrs  at    55,973  1  4 

Jntmst  on  inTeatnents  1838  on  vhiofa 

taxbasnotbeoBpsid^   11,954  18  4 

^867,927  18  8 

Tbe  oonpeny  ocmtended  it  shonld  be — 

Aver^  inoflts   480,885  17  6 

iBtsnstonlttTSstawBts  114KM  18  4 

42J4015  10 
Imperial  Fire  Inanrmnee  Conipany, 
1,  Old  Broad-street.  LondoD. 

(SigBad)  E.  CoEim  SuTH, 

GtBscsl  If sasger. 
A,  L.  Smith  (with  whom  iras  dohen,  Q.G.), 
for  the  aj^llant  company. — ^The  company  are 
entitled  to  credit  themaelves  in  their  return  to 
the  income  tu,  or  to  claim  a  deBnction  for  a 
certain  portion,  calcnlated  by  them  at  33  per 
oent.  of  the  total  amonut  of  preminms  received 
by  them  in  any  given  year,  as  the  nnearned  por- 


tion of  such  premiumB.    Suppose,  for  instance, 
ft  fire  company  insnre  100  people  in  a  given  year, 
there  would  oe  100  premiuma  received ;  but  in- 
Rttmuch  as  the  policies  are  dated  and  issued,  and 
the  premiamB  on  them  paid  at  dilTercut  times 
and  in  different  months  during  the  year,  the 
whole  of  those  pFemiuros  would  not  be  earned  in 
that  year.   If  all  the  premiums  were  paid  on  tbe 
let  Jan.  in  any  one  year,  then  all  the  policies 
would  hare  expired,  and  all  the  premiums  have 
been  earned  on  the  Slat  Deo.  of  that  year;  bat 
assuming  one  premium  to  be  mid  iu  March* 
another  in  Jane,  and  another  in  September,  and 
BO  on,  then  tbe  whole  of  these  premiama  would 
not  be  earned  till  the  Bubsequent  months  of  Maitsh* 
June,  and  September  respectively ;  and  inasmuch 
as  the  compauy'a  books  are  made  up  in  December 
vrery  year,  there  would  then  remain  a  considerable 
portion  of  nnearned  premiums  in  respect  of  which, 
the  company  woald  be  liable  to  risks  and  losses 
during  the  suhBeqnent  year.   This  proportion  is 
calculated  on  a  fair  average  at  33  per  cent,  of  the 
whole  year's  premiums.   [Kellt,  G.B. — How  do 
yoa  arrive  at  the  proportion  of  33  per  cent.  P 
The  case  does  not  state  anything  about  thiU^] 
The  case  does  not,  but  we  have  an  affidavit  of  the 
manager,  showing  b^ond  donbt  that  that  is  the 
true  average  of  the  unearned  preminms  in  any 
one  year  in  inauranoe  oflSces,  and  though  I  can- 
not refer  to  it,  I  may  state  the  result  as  a  oiatter 
of  fact.  True,  tbe  office  has  received  all  these 
preminms  in  the  year,  but  they  hare  not,  in  the 
words  of  the   section,   eoroed  them,  bccaaae 
throughout  tbe  whc^  of  tixo  next  year  they  are 
liable  to  be  called  on  to  pa^  them  back  in  case  of 
loaaes  occurring  on  the  pobcies  in  respect  of  which 
they  were  issued ;  one-third,  therefore,  of  tbe  pre- 
miums  reoeived  in  the  year  is  still  unexbaxuted, 
and  liable  to  losses  which  may  occur  in  tbe 
succeeding  year.   A  fair  result  cannot  be  arrived 
at  by  the  mode  adopted  by  the  commissionera  cC 
taking  the  whole  receipts  of  the  year,  and  setting 
off  the  losses  and  expenses  of  that  year,  and 
assessing  the  company  on  the  bidanoe.  The 
fair  and  just  mode  would  be  to  tak^  as  the 
appellants  proposed  to  do,  the  whole  receipts 
of  one  year,  and  then    to  deduct  IXi  per 
cent,  thenfrom,  and  carry  it  to  credit  next  year, 
and  Bo  go  on  for  three  years.   The  unearned  pre- 
miums should  be  brought  into  the  account  oa 
both  sides,  and  as  the  company  debit  themselves 
with  the  unearned  premiums  of,  say,  1872,  tlwy 
ought  not  to  be  delsited  with  the  uneaiiied  pra- 
roiuma  of  1873.   Taking  a  fair  average  of  a  third  in 
this  last  year,  1873,  the  assessable  amount,  instead 
of  67,0001.,  is  only  42,0001.   (He  referred  to.  and  re- 
lied npoD,  the  rules  appended  to  sect  100  <^  the 
Act  5&6  Vict  c.  35,  schednle  D,  case  1,  rules 
1,  3,  4.)   The  company  have  not  made  a  gain  of 
600,0001.  on  the  31st  Dec.  1874.  inasmuch  aa 
throughout  1875  they  are  under  liabilities  wit^ 
respect  to  one-third  of  the  amount.  [Huddlk- 
8T0V,  B. — Suppose  an  agister  of  catUe  takes  Uiem 
at  5L  a  bead  per  montn,  payaUe  for  the  year  in. 
advance,  if  one  ii  brought  at  the  end  dt  Deo.,  and 
be  is  paid  601.  in  respect  of  it,  he  carries  that  into 
his  aooonnt,  because  it  is  what  he  receivea ;  but 
inasmuch  as  he  baa  to  give  the  animal  twelva 
months*  food  next  year,  he  debits  himself  wi^  551. 
and  credits  himself  with  5Z.only;  that  is  this  oase.'^ 
Oor$i,  Q.C.  (with  whom  were  the  Attomag- 
Qeneral  (Sir  J.  Holker,  Q.C.),the^oh'eiVoiMf?mente 
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(Sir  H.  GifEard,  Q.O.),  and  Finder),  for  tbe  Grown, 
eonfra. — No  doubt  my  fHend'a  engsesticai  is  an 
ingenioQB  one  for  improTing  the  method  of  keep- 
ing insurance  companieit'  acooants,  but  it  has  been 
made  merely  for  the  purpose  c£  reducing  the 
amount  of  datj  pa^ble  in  this  particular  case; 
and  the  answer  to  it  is  that  tbe  company  do  not 
keep  their  books  in  that  way  themselTes.  For  the 
pnrpose  of  ascertaining  the  dividend  divisible 
nmongst  their  shareholders,  tbej  take  no  account 
of  these  so-called  "  unearned  premiums  or  proGts," 
and  therefore,  if  th^  leave  tbem  out  of  oonsidera* 
tion  in  calculating  the  amount  of  profits  divisible 
amongst  their  shareholders,  it  is  not  nnreasona>ble 
to  raqnire  them  to  be  left  out  of  consideration  in 
aaoertaining  tbe  amoont  of  inoome.tax  payable  by 
Hm  company.  As  to  the  phiase  "  nnearned  jpre- 
minmB,  tbe  premium  is  eanud  the  moment  ifc  is 
pcud.  Itbeoomes  an  asset  of  the  company,  and 
cannot  be  reoehred  back  from  them.  [Aicpelett, 
B. — Had  a  servant  who  is  paid  a  years  wages  in 
adTanoe  earned  his  wages  before  be  has  served  a 
yearP]  It  is  submitted  that  that  is  not  a  parallel 
case.  This  is  not  a  case  of  servioe,  nor  is  it 
like  .1^  agistment  of  cattie  put  by  Had- 
dleston,  B.;  but  a  case  in  wluoh,  in  considers- 
ticn  of  the  company  contracting  to  pay  a  veir 
large  sum  upon  a  contingent  event,  a  very  small 
Bum  is  paid  in  advance;  and  the  loss,  if  it  occur, 
is  not  paid  out  of  tbe  premiums,  but  out  of  the 
oBintalof  the  company.  The  Grown  contend  that 
time  ibonld  be  no  dednotion,  ezoept  that  which 
they  have  already  allowed  for  actual  losses  and  ex- 
penses of  management.  All  left  after  these  dedno- 
tume  is  the  net  gain  of  the'year.  The  tax  is  not 
and  cannot  be  calculated  upon  an  nact  and 
adentiflo  ascertainment  of  the  pn&t  of  eadi  year, 
bat,  according  to  Urn  statute  ^po^  *  rongfa  average 
of  three  yews,  tlM  Grown  having  a  right  to  a 
return  of  the  gross  actual  receipts  in  those  three 
years,  and  the  company  being  entitled  to  ta'eat  as 
loaaes  every  expense  actually  incurred  upon 
an  aver^^  of  three  years.  The  mode  now 
suggested  is  not  a  more  strict  and  scientific  mode 
of  ascertaining  the  profit  than  that  prescribed 
hy  the  Act  and  pnrsned      tbe  commissioners. 

strictly  scientific  and  accurate  method  would 
be  to  take  tbe  amount  of  every  single  contract 
during  the  year,  patting  on  one  side  the  premiums 
reoeind  in  reepeet  of  (hose  oontmot*,  and  on  the 
cUber  aide  tbe  payments  made  in  respect  of  losses 
wUch  are  the  aabiect  matter  of  them.  So  also 
the  expenses  of  the  management  shoold  be  strictly 
oonfined  to  the  given  year.  As  a  matter  of  foot, 
nntQ  every  single  contract  entered  into  in  any 
one  year  mis  oome  to  an  end,  it  is  impossible  to 
say  whether  the  year's  tranmotions  result  in  a 
profit  or  a  loss.  The  company  now  seek  to  apply 
that  strict  method  to  one  item  of  the  accoaot 
on^,  viz.,  tbe  premioms,  but  they  have  no  right  to 
include  l<wses  incurred  in  respect  of  contracts 
made  in  some  other  year.  If  premiums  are  to  be 
dealt  with  in  a  particuliv  way  on  one  side  of  the 
account,  losses  should  be  dealt  with  in  the  same 
way  on  the  other  side.  [Hoddlbston,  B. — If  they 
dwited  themadves  with  the  gross  receipts  and 
credited  tfaemselves  with  the  expenses,  and  then 
with  a  fur  proptntioa  of  the  premiams  appli- 
eahle  to  the  riaiks  in  tbe  ensuing  year,  would  not 
that  be  a  fair  way  of  getting  at  it  Pj  I  admit  that 
that  is  a  fairer  principle  and  way  of  doing  it,  bat 
here  they  have  fixod  on  a  lamp  sam  which  they 


choose  to  take  at  one>tiiird.  Their  books,  by 
which  they  are  bound,  show  67,9271.  to  be  the 
right  sum.  He  referred  to  5  &  6  Vict.  c.  S5, 
sect.  100,  Bchd.  D,  rale  I,  par.  3 ;  case  1,  rule  1, 

sect.  133. 

A.  L.  Smith  in  reply.  Our.  adv.  miU. 

Jan.  29. — Kellt,  O.B. — It  is  with  some  relao- 
tance  that  I  feel  that  we  ongbt  to  give  judgment  in 
this  case  in  fovour  of  the  Crown.  I  say  with  re- 
luctance, because  ib  is  impossible  not  to  see  that 
perfect  justice  cannot  be  done  by  giving  oar  jad^ 
ment  for  the  Crown ;  and,  on  the  other  hand,  it  is 
not  to  be  forgotten  that  the  scheme  or  mode  of 
making  oat  and  settling  the  accounts  suggested  hf 
the  insurance  company  seems  substantial^,  thoagh 
it  is  not  really,  unobjectionable.  Perhaps  it  is  the 
most  reasonable  mode  that  could  be  determined  on 
in  most  cases;  but  it  really  is  not  according  to 
law.  There  is  nothing  in  the  Income  Tax  Acts 
which  enables  the  p^ies  in  suoh  a  oase^  the 
Crown  on  the  one  side  and  the  insurance  company 
on  the  other,  to  determine  with  certainty  what  is 
the  amount  or  value  of  the  risk  which  continues 
after  the  end  oF  the  year,  while  a  number  of  poH- 
oies  upon  which  a  year's  premiums  have  been  paid 
are  unexhausted,  and  where  there  may  or  may  not 
be,  upon  one,  or  two,  or  more,  or  all  of  them,  losses 
to  a  large  amount,  or  to  a  small  amount,  or  no 
losses  at  all.  Therefore,  tbe  company,  in  the  mode 
suggested  by  them,  are  obliged  to  resort  to  a  specu- 
lative mode  of  ascertaining  tbe  probable  amount 
of  the  risk  which  continnes;  bat  I  see  no  warrant 
in  the  Income  Tax  Acts,  nor,  indeed,  in  the 
principle  of  tbe  lai^  whidi  will  enable  ^is  to  be 
done.  Under  these  oiroamstaaces,  tiierefore,  it 
seems  to  me  that,  unless  we  revert  to  tbe 
133rd  and  184tb  sections  of  the  Act  which  have 
been  referred  to,  but  which  do  not  apply  in  the 
present  instance,  the  case  stands  thus:  The 
only  mode  in  which  one  can  really  say  what  is  net 
profit  is  by  taking  on  the  one  side  the  whole 
receipts,  and  on  tbe  other  side  the  actaal  expendi- 
ture or  disbursement  for  the  given  year,  and  all 
that  remains  is,  at  least  for  tbe  tim<>,  profit ;  and, 
therefore,  taking  the  sum  of  682,000l  and  odd  as 
having  been  mid  to  and  received  bv  the  companr 
in  the  year  1873,  and,  taking,  on  tne  other  hand, 
losses  daring  that  year  to  the  aownnt  of  275,0001. 
and  odd,  expenses  to  the  amoont  (rf  221,0002.  and 
odd,  and  some  further  disboraements  which  it  is 
admitted  should  be  allowed,  and  which  reduoea 
the  sum  on  the  profit  side  to  50,0001.,  th^  profit 
fbr  tbe  year  1873  is  50,0001. ;  and  if  everythti^  were 
to  stop  at  once,  and  if  nothing  further  were  done 
by  the  company,  50,0001.  would  be  the  amount  of 
their  profits.  It  is  open  to  this  observation,  how- 
ever, and  that  is  why  this  mode  does  not  do,  and  I 
do  not  know  any  mode  which  can  do,  periect 
justice ;  and  it  is  this,  that  tbe  company  remain 
under  tbe  liability  of  paying  tbe  amount  of  any 
losses  in  respect  of  these  policies  upon  which  they 
have  received  the  600,0001.  premiums,  which  ma^ 
occur  in  the  course  of  the  ensuing  year ;  and  if 
they  do  occnr,  ic  is  qoite  clear  that  the  amount 
of  the  profits  upcm  wbiob  the  income  tax  has  been, 
assessed  and  paid  will  be  thereby  diminished. 
But  tb^  is  a  prevision  for  that  in  tbe  Act.  If 
^y  leave  off  business  tbe  I34th  section  applies, 
and  then  a  calculation  is  made  in  which  perfect 
justice  upon  the  figures  is  done.  If,  upon  the 
other  hand,  they  continue  their  business,  then  at 
the  end  of  the  year  1874  they  9^K^)^Af^ 
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amount  of  premiums  which  they  have  received  on 
the  one  side  and  chey  take  the  receipts  and  any 
other  sums  of  money  which  may  be  properly  set 
off  against  the  amounts  received,  and  they  take 
the  amount  of  the  losses  against  which  the 
600,0001.  and  odd  has  been  received  in  the  year 
before,  bo  that  year  by  year,  as  they  go  on,  were 
is  an  absolnte  balancing  of  acoounts,  and  it  is 
only  when  the  last  year  comes — if  a  last  year  does 
come — when  the  company  are  about  to  oeaae 
carrying  on  their  busmesB,  that,  although  they 
will  nave  paid  the  income  tax  upon  the  same  sum 
of  600,0002.  and  odd  of  premiums,  they  may  leave 
off  business  within  a  month,  but  are  liable  to  make 
good  any  loss  which  may  happen  upon  the  policies 
in  respect  of  which  this  600,0001.  and  odd  has 
been  paid.  But  that,  as  I  have  before  said,  can 
only  oappen  in  the  last  year  of  the  businoss 
being  carried  on ;  and  if  that  should  happen,  then, 
by  the  134bh  section,  there  is  a  provision  for  the 
uct  being  ascertained  and  the  matter  being 
made  clear  in  some  way  or  the  other,  and  a 
dcKlootioa  if  necessary  being  made.  Locking, 
therefore,  at  the  veir  nature  of  the  case,  and  to 
tfae  abaolate  impossibility  of  doing  perfect  jastioe, 
becanse,  even  if  we  were  to  talre  it  upon  an  estimate 
of  an  actoaxy,  whioh  might  be  &ir  enough,  if  we 
take  into  aoconnt  the  nurnbec  of  poUciee  and  the 
amount  of  premiums  paid  upon  them  in  nnmerons 
snail  snma,  amounting  in  the  aggr^te  to  some 
hnndreds  of  thousands  of  ponn%,  it  would  cost 
more  money  to  get  the  calcnlationa  made  by  an 
actuary  or  anybody  else  than  perhaps  double  the 
amount  of  the  income  tax  which  has  to  be  paid. 
Under  the  circumstances,  then,  and  seeing  that  at 
the  moment  it  is  profit,  and  that,  if  any  wrong  be 
done  by  losses  afterwards  occurring,  that  will  all 
be  taken  into  consideration  in  the  next  year's  ac- 
oonnt,  it  seems  to  me  that  the  only  way  in  which 
something  as  near  to  exact  justice  as  possible  can 
be  amvea  at  in  a  case  of  this  nature  ia  by  taking 
the  accounts  aa  they  have  been  made  out  and  a£ 
justed  and  the  income  tar  upon  thnm  aaaessed. 
Our  judgment,  therefore,  will  be  for  the  Crown. 
.  Ahfbksit,  B. — I  am  of  die  same  opinion.  I  was 
oertainly  atruok  in  the  first  iustancc  with  what 
seemed  to  me  to  be  an  apparent  injustice  in  this 
mode  of  assessing  the  duty«  but  on  further  con- 
mieration  I  saw  that  the  injustice,  if  any,  was 
i<eal1y  confined  to  the  first  year  when  the  company 
oommenced  businesf:.  In  the  first  year  there 
would,  no  doubt,  be  this  injustice,  which  has  been 
pointed  out  by  my  Lord — they  wonld  be  charged 
upon  all  the  premiums  received,  though  as  to  some 
OF  most  of  them  there  would  be  a  liability  of  loss, 
and  in  atrictoeas  that  loss  ought  to  have  been 
taken  into  account  in  the  first  year  when  the  bnsi- 
neaa  commenoed.  Not  very  much  iejury,  how- 
ever, arises,  because  in  the  very  next  year — one 
year  too  late,  no  doubt,  so  far  as  strict  jnstioe  is 
concerned — tJieae  losses  are  all  brought  into  the 
account  and  are  allowed  as  a  deduction  to  the  com- 
pany. It  is  not  a  recurring  loss.  After  l^t 
system  has  been  onoo  begun,,  there  is  really  no  in- 
fostice  at  all  for  tho  subseqaent  years,  unless  it 
should  happen  that  the  business  was  an  increasing 
business ;  and  then,  with  regard  to  the  iuorease 
business  done  in  any  subsequent  year,  there  would 
he  a  slight  modlcnm  of  Iosk,  the  same  as  there  was 
in  the  first  year ;  but  on  the  other  hand,  if  in  any 
subsequent  year  the  business  diminished,  then 
this  way  of  keeping  the  accounts  would  be  in 


favour  of  the  company ;  and  I  observe  that  in  these- 
three  years  there  was  in  the  last  year  a  not  incon- 
siderable reduction  in  the  premtams  received.  In 
that  case  it  is  octn^ly  rather  an  advantage  to  tfae 
company  than  otherwise.  Taking,  therefore,  three- 
years  together,  and  taking  the  average,  sapposing 
the  bnainees  to  remain  stationary,  there  ia  no  re- 
curring loss  at  aU.  The  only  thmg  is  this,  which 
my  Lord  has  pnnted  out,  if  we  bnainsaa  be 
stationary  the  account  would  be  perfectly  aooniMa 
for  thia  year  upon  the  average  of  the'toree  jmn 
in  thia  way  of  taking  it;  and  assuming  for  tbe- 
moment  that  the  business  did  remain  stationary,, 
the  only  puasible  farther  injury  which  could  be 
done  would  be  after  the  lost  year,  when  the- 
company  would  have  paid  income  tax  npon  the 
whole  amount  of  the  premiums,  and  then 
,there  would  be  some  loss  which  wonld  re- 
main unaccounted  for  in  consequence  of  thar 
having  ceased  to  carry  on  busineas.  I  have  no- 
doubt  that,  under  the  aeotion  of  the  Act  of  Parlia- 
ment which  has  been  rrferred  to,  if  this  company: 
should  happen  to  ooms  to  an  end  of  their  andwtok- 
ing,an  allowanoe  wonld  be  obtained  from  the  oom- 
misuonera  in  respeot  of  that  loss,  wlueh  hod  not 
been  token  into  aoconnt  daring  the  year  in  whii^ 
the  preminms  upon  the  polknes  were  paid,  and 
which  would  be  a  loas  which  bad  never  beea 
brought  into  the  acoounts  in  favour  of  the  com- 
pany. I  cannot,  therefore,  help  tanking  that 
really  the  inconvenience  is,  at  any  rate  now,  after 
the  insuranoe  ofiice  has  been  started  fw  some- 
years,  extremely  small;  and  when  we  consider 
the  inconvenience  of  having  rectxirse  to  estimates 
and  arerages  for  tfae  purpose  asoertaining  how 
much  contingent  loss  ought  to  he  taken  into- 
account  during  the  year  in  which  the  premiums 
are  paid,  I  think  that  the  insurance  company  them- 
selves woald  find  that  they  would  gam  nothing' 
by  now  making  any  change  of  plan.  If  they  find 
it  to  he  for  their  interest  to  acbpt  a  new  i^stem^ 
I  by  no  means  intend  to  aay  that  if  they  choose 
at  a  future  time  to  alter  their  mode  of  taking  the 
account,  and  to  set  adde,  for  instancy  some  fiond 
to  answer  oontiugent  losses  in  the  next  year ;  if 
they  choose  to  do  that,  and  moke  it  intelligible, 
I  by  no  means  say  that  they  may  not  oblige  th» 
oommissioners  to  accept  the  accounts  in  that 
amended  form.  But  they  have  not  done  ao.  Thcgr 
have  kept  the  accounts,  I  have  no  doubt,  in  tb» 
most  convenient  way,  taking  the  preminms  as- 
receipts  in  the  year,  a&d  taking  the  actual  k}8aea 
incurred  in  that  year  as  a  payment,  and  striking- 
the  balance,  and  calling  tho  balance  profit  It  is- 
not  exactly  mathematically  accurate,  but  that  is 
the  way  in  which,  as  between  themselves  and  their- 
own  shareholders,  they  have  found  it  moat  con- 
venient to  keep  their  bo(^;  and,  therefore,  £ 
think  that  oa  long  as  they  keep  their  hooka  in 
this  way,  the  commissioners  have  a  r^t  to  apptjr 
the  same  nde  in  estimating  the  amount  npon. 
which  they  oaght  to  be  aaaeraed.  Under  these 
circumstances,!  think  that  we  ooglrt  to  give  our 
judgment  for  the  Crown. 

HvDDLESTOH,  B.— I  should  have  thought  that 
the  moat  convenient  way  for  the  insurance  com- 
pany to  have  kept  their  accounts  would  have  been 
to  have  debited  themselves  first  of  all  with  the 
amount  of  preminms  applicable  to  the  risks  of  the 
year ;  that  is  to  say,  they  might  very  readily  have 
ascertained  when  the  premiums  were  paid,  in  what- 
ever month  it  waa,  how  much  of -.them  was  appli- 
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-cable  to  the  current  year,  luid  bow  much  woold  be 
-applicable  to  the  risks  to  be  incurred  in  t^e  suc- 
ceeding yw,  aasazDine  them  to  be  atmoal  pay* 
ments ;  and  thenr  might  very  readily  have  oanied 
•ont  a  flgmn  which  wonld  really  represent  the 
amount  appUoable  bo  the  rates  of  that  year— that 
is  to  Hay.  they  might  either,  in  the  first  instance, 
•hare  taken  the  gross  sum  of  the  premiums  re- 
ceived, deducting  therefrom  such  proportion  as 
woold  be  applicable  to  the  saoceeding  year,  and 
bare  debited  themselves  with  the  bakuice;  ot 
iiiay  might  have  done  it  in  the  way  in  whioh 
it  is  suggested  by  the  company  that  they  should 
now  do  it  here,  they  might  have  debited  them- 
BeWes  with  the  gross  sum,  and  then  have  credited 
themselveB  wich  the  aotiul  sum  which  would  be 
applicable  to  the  next  year ;  and  in  that  case  I 
think  that  they  probably  would  have  got  at  the 
jright  amount  of  the  gross  profits.  I  do  not  see 
that  in  the  case  of  fire  insurances  such  a  course 
would  be  very  difficult,  or,  perhaps,  as  difficult  as 
m  the  case  of  life  insursmees.  Tnii,  however,  the 
company  has  not  done.  What  they  have  done  is 
■this :  under  these  three  yean  tbey  have  debited 
themselres  first  with  the  gross  sum  of  the  year, 
the^  have  then  added  to  that  sum  the  sum  with 
vrbieh  they  say  they  have  credited  themselres  in 
ihe  previous  year,and  then,  adding  to  that  the  anm 
receivable  from  interest,  they  carry  to  the  other 
-side  of  the  account  first  their  losses,  next  their 
expenses,  and  then  their  dividends,  which  are  all 
proper  items  of  deduction,  and  then  th^  take 
an  arbitrary  sum,  which  they  say  (but  we 
have  no  evidence  whatever  of  the  fact)  would 
represent  the  unearned  premiums,  and  they  take 
lAmt  at  sometluDg  like  33  per  cent.  We  have 
-to  decide  whether  the  difference  between 
the  two  sides  of  the  account,  as  stated  hj  the 
aoaupmoff  ia  "the  fall  amonnt  ot  the  baimDM  Oi 
tlw  pToflts  or  gsins  of  snoh  trade  upon  a  fiur  and 
jnst  avwage  tn  three  years."  They  do  it  with 
reference  to  the  three  ymn.  It  is  quite  clear  to 
me,  looking  at  this  arlntrary  sum  which  they  put 
in  the  credit  side  of  the  aoooont,  that  they  have 
not  arrived  at  "  the  full  amount  of  the  balance  of 
the  pn^ts  or  gains  of  such  trade  upon  a  fiur  and 
Just  average  of  three  years."  They  have  not  (as 
is  found  by  the  case)  kept  their  accounts  in  that 
way  aa  between  themselves  and  their  ehareholden, 
and  I  find  it  also  stated  that  "  this  was  the  first 
year  in  which  they"  (that  is  the  "  unearned  pre- 
minma  ")  "  were  taken  into  account  by  the  com- 
pany in  m^dng  their  return."  Now,  an  obvious 
inconvenience  arises.  Supposing  that  &t  the  ex- 
piration of  the  next  three  ye«^  the  company 
should  ftel  thenudves  justified  in  establishing  a 
■differoit  mode  of  aooonnts ;  it  might  be  that  they 
wonld  not  carry  to  the  debit  oC  the  first  year  A 
the  next  three  yean  that  sum  mhiob.  they  had 
-carried  to  their  credit  in  the  year  previous  to  the 
first  of  the  three  years,  and  then  justice  would  not 
be  done.  I  cannot  help  thinking  that,  as  tiie  com- 
paily  have  not  id  their  accounts  adopted  this 
method  of  computation,  as  this  is  the  first  yetv 
in  which  they  h&ye  made  this  attempt  at  diangtng 
the  mode  of  keeping  or  stating  the  acoouats.  they 
must  be  bound  by  cheir  accounts;  and  really,  as 
pointed  out  by  my  Lord  and  my  brother  Amphlett, 
in  the  result,  eommwiibm  annis,  no  injustice  will 
be  done.  If  they  find  that  in  one  year  there  are 
grealb  losses  they  may,  under  iihe  133rd  section, 
£et  the  matter  put  right  by  the  commissioners. 


If  they  stop  business  they  may,  under  the  134th 
section,  obtain  the  proper  return  of  what  they 
have  overpaid.  Ou  tne  whole,  I  think,  looking  at; 
the  case  as  stated  before  ns,  that  our  judgment 
mast  be  for  the  Crown. 

Kelly,  CB. — I  may  add  that  it  is  not  unworthy 
of  consideration  that  the  company  have  in  their 
bands  during  the  whole  of  the  year,  say  1873, 
from  the  time  of  the  receipt  of  each  premium,  the 
premiums  upon  the  whole  of  these  policies,  and  so 
th^  have  in  the  year  1874,  until  toe  losses  with 
respect  to  the  policies  begin  to  be  sustained. 
They  possess  this  advantage,  which  is  a  great  one 
to  them.  We  do  not  think  that  this  is  a  caso  for 
costs.    Saoh  party  must  pay  its  own  costs. 

Judgment  for  the  Crown. 

Solicitors  for  the  Company  (appellants),  Oliver 
and  Sons, 

Solicitor  for  the  Crown  (respondents).  The  Bolt- 
eitor  of  Inland  Revenue. 


Jan.  31  and  Fab.  1  and  2. 
The  Cxsxka   Sulfuuk  GoMPAinr   (Limited)  r. 
NicnoLsoa ;  AKniHEOAicnrTA.  Jdtb  Mjum  Oou- 
FAST  (LiiutKD)  V.  NiCHou(nr.(a) 

Revenue — Inwme  toss — Oompany  incorporated  aiid 
regintered  in  England— -Bueinete  and  prqfite 
carried  on  an.i  earned  abroad — 5  £f  6  Fwrf.  c.  35, 
40,  and  16  4- 17  Vict.  c.  34.  e.  2,  tch.  D.—"  Per- 
son reeiding  vn(hin  the  United  Kingdom" — 
"  Trade  earned  on  in  the  Untied  Kingdom  or 
eUetohere  " — Reeidenee  of  ajoini^ode  company. 

The  Oeeena  Sulphur  Company,  incorporated  in 
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1871  undw  the  Companies  ^cfs  0/1862  and  1867, 
with  a  eapiiai  of  35,O0OZ.,  in  101.  shares,  and  re- 
gistered vn  Italy  for  all  purposes  in  1872,  was 
formed  for  the  purpose  of  developing  and  working 
the  mines  of  sulphur  at  Ceeena,  in  Italy,  andtlie 
manufaxHtre  and  sale  of  sulphur  there,  loith 
pevjer  to  take  occumtion  of  lands  wherever  sul- 
phur was  lik^lM  to  he  fourtd.  As  regards  Ha 
chairs  in  the  vhUed  Kingdom,  the  company  is 
managed  by  a  board  of  directors,  who  hold  their 
meetings  at  the  registered  office  of  ihe  eormpan/g  in 
London.  An  Italian  delegation,  consisting  of 
two  or  three  inemhers  of  the  hoard,  reside  in 
Italy,  and  carry  onaRthe  practical  management 
of  the  company's  properties  and  affairs,  one  of 
them  being  the  managing  director  of  the  company, 
and  reeiding  at  Cesena,  where  cUl  the  operations 
connected  with  the  mronufaeture  and  sale  of 
Bidphur  are  eseclusively  carried  on  and  tlie  prtrfite 
are  earned.  The  Italian  members  of  the  board 
are  in  constant  correspondence  wUh  their  co- 
directors  resident  in  France  and  England,  who 
meet  al  the  registered  London  office ;  and  the 
voorking  of  the  mines,  the  mode  of  the  disposal 
thereof,  and  the  genered  hunatesB  <rf  the  company t 
are  wAo%  under  0i«  order,  direeHon,  and 
management  of  the  directors,  suhjeet  to  the 
control  of  general  me^Mgs,as  provided  by  the 
ariides.  The  original  account  books  and  ail  the 
moneys  are  k^t  at  Oesena,  but  copies  SMch 
books  a/re  sent  to  London,  where  the  register  of 
shareholders  preeaibed  by  English  law  is  kept. 
The  comp<my's  principal  hanking  accounts  are 
kept  at  Tunn  and  Paris,  the  London  hanking 
account  heing  kept  for  payment  of  office  and  ad' 
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miniairative  eafpensea  and  ths  dividends  required 
for  ihe  English  thareholders,  tohich  art  the  only 
Tpart  of  the  eompany't  projiia  which  are  eetU  to 
Ihigland.  The  eharee  of  the  company  are  divided 
between  SngUeh  amd  foreu/n  holdert  in  (kemnh 
portion  of  8924  held  in  mgland  to  26,076  held 
(Aroad. 

The  Calcutta  Jute  Mills  Company,  incorporated  in 
1872,  under  ihe  Oompaniee  Acts  1862  and  1867, 
a  eapUal  of  120,0002.,  «n  201.  shares,  toaa 
formed  for  the  pwrpose  of  taking  over  the  hwvaess, 
goodviUl,  and  plant  of  certain  jiUe  mtUe  near 
Caloutta,  then  belonging  to  and  carried  only  a 
firm  of  merchants  renc^t  there.  The  affan/rs  of 
ihe  company  in  the  United  Kingdom  are  managed 
hy  a  board  of  not  less  than  five  dvreetore,  by 
whom  one  of  the  shareholders  residing  in  Oai- 
cuita  was  appointed  to  be  the  managing 
agent  and  resident  director  of  the  company  in 
Jmita,  and  by  whom  and  under  whose  entire  con- 
trol ihe  bttyvag  qf  ihe  raw  material  and  its 
maiaufadwre  and  sale,  aeweUae  aU^operaUone 
eotUMBted  wUh  (he  company's  busineaa  meM  He 
branehea,  are  whoUy  and  exclusively  carried  on 
in  India,  where  alone  (he  prt^  of  <&0  company 
are  earned ;  (he  company  rietther  tniwng,  mrniu- 
faduring,  nor  selling  in  the  United  Kingdom. 
There  ia  both  an  Indian  and  an  ErigUsh  share 
regi»t&;  and  rather  more  than  half  the  coated 
a/nd  aha/res  axe  owned  by  residents  in  India.  The 
company  has  no  office  or  place  of  business  vn  Bng- 
kmd,  but,  for  purposes  of  regiatraiion,  its  address 
ia  aia  meri^nVa  o^ice  m  London,  where,  by  leaue 
of  the  occupier,  ike  meetinga  of  the  eompcmy  are 
hdd.  Thebooksof  accounta,documente,andmoneya 
are  kept,  received,  and  dealt  with  by  the  manager 
in  India,  and  the  company  kaa  no  property  in  the 
United  Kingdom.  ifotJvmg  wliateoer  comes  into 
ihe  hands  of&e  English  dirvetors,  except  periodi- 
cal  remittances  from  Caloutta  to  dtfrwu  Theeeaeary 
esspenaea,  and  such  portion  of  the  fronts  retdised 
in  India  as  are  diviaihle  as  cUvidenda  amongst 
(he  ahareholdera  in  the  United  Kingdom;  and  all 
that  takes  place  m  England  after  receimna  such 
proportion  of  (he  ^ofita  is  (he  edUing  by  the 
ddreetors  of  a  meetmg  of  shareholdera,  and-a  de- 
claration by  the  directors  of  the  amount  io  he  die- 
tnhuted  by  way  of  divid^id  amongst  Q»  English 
shareholders  for  the  current  year. 

The  companies  hamng  been  aeaessed  to  income  tax  in 
respect  of  tJie  entire  gains  orproftta  of  (heir 
buaineas  carried  on  by  ihem  in  Saly  and  India 
respectively,  appealed  th&refrom,  and  contended 
that  they  were  only  liahle  to  be  aaaeaaed  on  the 
mirtion  o^  their  projita  remitted  to  England  for 
aistribuUon  in  the  way  of  dividends  amongst  (he 
shar^oldera  resident  mthe  United  Kingdom. 

Seld  by  the  Court  (Kelly,  O.B.,  and  Huddleaton,  S.), 
giving  judgment  in  favour  of  the  Crown  in  eatM 
case,  that  it  waa  clear  from  the  consOt-iUion  of 
both  companies,  aa  shown  by  their  articles  of  aeaO' 
eiation,  that  iJie  entire  and  absolute  control  of  their 
affairs  and  business  waa  vested  in  and  exercised 
by  a  board  of  directors  in  London,  which  place 
was  therefore,  in  each  case,  the  seat  ofbttsineaa  of 
ihe  company,  at  which  it  m/uat  be  deemed  to 
"  reside, '  and  that  in  effect  ihe  companies  there- 
fore mere  to  be,  and  were  rightly,  asaeased  aa  a 
"  person  residing  within  the  United  Kingdom," 
upon  the  whole  of  Ihe  annual  profits  or  gains  of 
their  businesses  carried  on  in  Italy  and  India  re- 
spectively. 


Per  Curiam. — A  eorporaiion  is  not  a  partnership, 
nor  are  the  shareholders  in  a  joini'atock  company 
partners  ;  and  a  company  cannot  he  divided  into 
two  portions,  the  English  and  the  foreign,  and 
income  toss  he  assessed  only  upon  (he  prf^is 
accruing  or  behmging  to  <Ae  shat-molders  resUung 
in  England. 

The  Commiasionera  of  Income  Tax  for  the  dtfy 
of  London  aaseBsed  the  above  first^named  compHiT, 
the  Cesena  Salphor  Company,  in  the  sam  of  S^lL, 
under  schedule  D,  in  respect  of  their  entire  profits 
in  their  business  of  BulpHor  miners,  A.O.,  at  Cesena, 
in  Italy.  They  also  assessed  tlie  other  company* 
the  Calcutta  Jate  Mills  Company,  under  the  same 
Bchedole,  in  respect  ot  their  pro0ts  in  the  sum  of 
25,CKK)Z.,  being  their  entire  or  aggregate  gains  for 
the  year  1874,  as  spinners  andm^afactiiTerB  of 
jnte  in  India.  The  company  in  each  case  appealed, 
and  contended  that  the  assessment  shoald  be 
restricted  to  the  portion  ot  the  profits  distribated 
amonsst  the  shunhoMets  resiaent  in  the  United 
Kingaom.  and  thwenpon  CfHuiuaaumers  of 
Inland  Berenne^in  combrmity  vith  the  provisions 
of  the  37  Viot.  c.  16,  s.  7,  stated  two  cases  for  the 
opinion  of  the  conrt. 

The  question  raised  and  the  point  involved  in 
these  two  cases  bdng  very  similar,  the  court 
decided  to  hear  the  aivoments  in  each  of  them  in 
SQcoession  before  deurering  Hoar  judgment  in 
either. 

The  following  are  the  material  porfoons  of  the 
oases  that  were  so  stated : 

Tee  Cebena  Sulfhur  CoHPAmr  (LontBD). 

1, 2.  The  Cesena  Sulphur  Company  (Limited), 
hereinafter  called  the  company,  was  formed  to  carry 
on  the  trade  or  business  of  sulphur  miners,  mana- 
facturers,  or  merchants,  at  Cesena,  in  the  province 
of  Firli,  in  Italy.  It  was  incorporated  nnder  &iq 
Companies  Ants  1862  and  1867  on  the  2701  Oct. 
1871,  with  a  capital  of  3dO,00OI.»  divided  into 
35,000  shsres  of  lOZ.  each,  and  was  snbeeqnentij 
registered  in  Italy,  for  all  purposes*  in  the  foDaw- 
ing  year,  viz.,  on  liie  Ist  Nov.  1872. 

3.  By  the  artioles  of  association  (forming  part  of 
the  case)  the  company,  so  &r  ss  its  a&irs  in  the 
United  Kingdom  are  conoemod,  is  managed  by  a 
board  of  eight  directors, -holding  their  meetings  afe 
the  registered  office  of  the  company  in  Bng&od. 
There  is  an  Italian  delegation,  consisting  of  two 
or  three  members  of  the  boai^  resident  in  Itolyv 
by  whom  all  the  practical  management  of  the 
company's  properties  and  affurs  is  carried  on. 
One  of  the  Italian  directors  is  managing  director 
of  the  company,  and  resides  at  Cesena. 

4.  All  the  operatdons  connected  with  the  mann* 
footure  and  sale  of  snlphnr  are  wholly  and  enda- 
sively  carried  on  at  Cesena*  where  the  profile  of 
the  company  (if  any)  are  earned,  but  the  Italiaa 
members  of  tiai  board  are  in  constant  oorrespoa- 
dence  with  their  co-directors  resident  in  Fnmoo 
and  England,  who  meet  at  the  English  registored 
office,  ao.  84,  King  William-street,  in  the  City  of 
London. 

5.  Transcripts  and  copies  of  the  oompany'a 
books  of  accounts  are  sent  to  London,  where  the 
register  of  the  Eihareholders,  prescribed  by  the 
English  law,  is  kept,  but  all  the  original  books  o£ 
accounts  of  the  company,  and  all  its  moneys,  are 
kept  in  Italy,  the  dividends  required  for  Uie 
English  shareholders  bein^  the  only  part  of  its 
profits  which  are  sent  to  this  country.    The  prin- 

1  cipal  banking  aocoontB  ,o£  the  Qompany  are  kepb 
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at  Turin  ud  at  Paris ;  the  London  banking  ao- 
connta  being  kept  for  the  payment  of  offloes  and 
administratiTe  ezpensea  and  of  dividends  bere. 

6.  The  shares  of  the  company  are  divided  be- 
tween the  English  and  foreif^  shareholders  in  the 
proportion  of  8924  held  in  England  to  26,076  held 
abroad. 

7-  The  assessment  or  tax  is  leviable  nnder 
Sohednle  X)  of  the  Acts  of  5  6  Vict.  c.  35,  and 
16  &  17  Vict.  34 ;  nnder  the  former  of  those  Acts 
(ue  sect.  1,  Schedule  D)  certain  dntiei  are  granted 
to  Her  Hajest^  upon  the  annual  {iroBts  or  gains 
arising  or  accroing  to  floiT  perton  residing  in  Great 
Britain  from  any  kind  of  property  whatever, 
vhether  utnate  in  Great  Britain  or  elsewhere 
.  .  .  and  upon  the  annual  profits  or  gains  arising 
or  _  aocming  to  any  person  residing  in  Great 
Britain  from  any  protession,  trade,  employment, 
or  occupation,  whether  the  same  shall  be  re&pec< 
tively  carried  on  in  Great  Britain  or  elsewhere. 

8.  Sj  sect.  40  of  the  first  mentioned  Act  it  is 
enacted  that  all  bodies  politic,  corporate,  or 
collegiate,  companies,  fraternities,  &c.,  whether 
oonxnate  or  not  corporate,  shall  be  chargeable 
wiui  such  and  the  like  duties,  as  ai^  person 
would,  nnder  and  hj  virtue  of  the  aaid  Act,  be 
diargeable  with. 

9.  By  16  &  17  Tict.  o.  34,  the  like  dnties  as  are 
nfarred  to  in  paragraph  7,  are  granted  to  Her 
IStqoB^  upon  profits  arising  from  property,  pro- 
fesston,  trade,  and  offices  (inter  alia)  sect.  2. 

SCEEDULS  D. 

For  and  in  respect  of  the  annual  profits  or  gains 
axisinff  or  aocming  to  any  person  residing  withm  the 
United  Kingdom  f^m  any  profession,  trade,  em- 
ployment, or  vocation,  whether  the  same  shall 
be  respectively  carried  on  in  the  United  Kingdom 
or  elsewhere. 

10.  By  5  &  6  Yiot.  o.  80,  s.  2,  persons  entrusted 
with  the  payment  of  foreign  dividends  oz  annui- 
ties are  required  to  deliver,  for  thejise  of  the  Gom- 
miesimera  of  Taxes,  true  and  perfect  accounts  of 
die  amount  of  the  annuities  uid  shares  pi^rahle 

:hj  them  lespeotiTefy,  and  theaaid  oommisnoners 
are  empowered  to  make  an  assessment  thereooa 
under  Schedule  0.  * 

And  by  sect.  10  of  the  IB  ft  17  Yiot.  o.  34,  the 
pforirion  so  made  by  the  last  redted  Act  is  ex- 
tended to  the  assessing  and  charging  of  the 
^tiee  granted  t^^  the  Aot,  "as  well  on  such 
divideD&  and  shares  of  annuities  aforesaid,  as  on 
all  interest,  dividends,  and  other  annual /payments 
payable  out  of  or  in  respect  of  the  funds  or  shares 
of  any  foreign  company,  society,  adventure,  or 
concern,  ana  which  said  interest,  dividends,  or 
other  annual  payments,  have  been  or  shall  be 
entrusted  to  any  person  in  the  United  Kingdom 
for  ^yment  to  any  persons,  corporations,  com- 
panies, or  societies  in  the  United  Kibgdom  ;" 
and  aU  persons  entrusted  with  the  payment  of 
axiy  Boek  interest,  diridoids,  or  other  annual  pay- 
msats  as  aforesaid  in  the  United  Kingdom,  or 
acting  thorein  as  agents,  or  in  any  ower  oha< 
raoter,  are  required  to  perfDim  all  snob  acts  and 
thinifs  in  order  to  the  assessiDg  of  ttie  dnties  on 
anoh  interest,  diridends,and  other  annnal  {layments 
aa  are  required  to  be  done  by  persons  entrusted 
with  the  payment  of  annuities  or  any  dividends 
under  the  5  &  6  Vict.  o.  80,  above  referred  to. 
AimI  the  assessment  of  the  dnties  on  all  such  in- 
terest, dividends,  and  other  annul  piqrmaitB  as 
Te].ZZXy,K.a,885. 
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aforesaid,  shall  be  made  by  the  Commissioners  for 
Special  Purposes  under  Schedule  D. 

11.  Bv  sect.  5  of  the  18  &  17  Vict.  c.  34,  the 
duties  thereby  imposed  are  directed  to  be  assessed 
under  the  regulations  of  the  statute  5  ft  6  Vict, 
c.  35. 

12.  The  duties  granted  by;  16  ft  17  Vict.  c. 
have  been  continued  at  various  rates  by  a  series 
of  subsequent  Acts,  and  the  Act  imposing  the 
doty  for  the  year  1874  is  the  37  Vict.  c.  16. 

13.  The  oommissifmers,  having  reffard  to  the 
artioles  of  aasociaticm  accompanying  the  case,  and 
to  the  certificate  of  incorporation  sieued  by  the 
Begistrar  of  Joint-stock  Companies,  and  also  to  the 
fact  that  the  registered  office  of  the  ownpany  is  in 
England,  where  the  directors  meet,  endure^  and 
control  the  main  operations  of  the  company,  were 
of  opinion  that  the  company  is  an  English  com- 
pany, formed  under  the  Joint-stock  Companies. 
Acts,  for  carrfing  on  an  undertaking  abroad,  and. 
is.  by  virtue  of  sects.  40  ft  192  of  the  5  ft  6  Vict, 
c.  35,  in  the  same  position  as  a  "person  "  residing 
within  the  United  Kingdom,  and  liable  under  th& 

frovisiona  of  the  5  ft  6  Yiot.  c.  35,  sect.  1,  and  16  ft 
7  Vict.  c.  34,  0.  2,  to  make  a  return -of.  the  whole 
Of  the  profits  of  any  trade,  whether  the  same  shall 
be  carried  on  iu  the  United  Kingdom  or  else- 
where. 

The  commissioners  were  fbrther  of  opinion  that 
the  dedsion  o£  the  Court  iA  Exdiequer  m  the  case 
of  The  Imparted  Ottoman  Bonik  t.  The  AOonuy- 
Oeneral,  Alexander,  and  othert  (31  L.  T.  Bep.K.  a. 
694 ;  L.  Bep.  10,  Ex.  20 ;  44  L.  J.  3  Ex.)  was  not 
adverse  to  out  coofirmatoiy  of  the  contention  of 
the  Crown  in  the  present  case ;  the  Court  of 
Exchequer  having  there  derided  that  the  residence 
of  a  corporation  must  be  r^arded  as  the  place  of 
its  incorporatioB,  which,  in  the  case  of  the  Ceseua 
Sulphur  Company,  is  within  the  United  Kingdom.  * 
That  the  5  ft  6  Vict.  o.  80,  s.  2,  and  soot.  10  of  the 
16  ft  17  Viot.  o.  40,  referred  to  by  the  company  in 
the  present  case,  do  not  bear^ipon  the  question  at 
issue,  and  apply  only  to  agents  or  other  persons 
entrusted  with  the  payment  dividends  or  other 
annual  payments  payable  aa^  of  or 'in  respect  of 
stookfC  funds,  or  shares  of  any  foreign  company^ 
Bodety,  OT  concern. 

14.  The  assessment  was  accordingly  confirmed 
upon  the  whole  of  t^e  profits  of  tiie  company. 

15.  The  question  for  the  opinion  of  the  court  is 
whether  the  company  is  bound  to  make  a  return, 
in  respect  of  all  annual  profits  wholly  made  by  its 
business  in  Italy,  including  the  portion  paid  to  the 
Italian  shareholders,  and  is  chu-geable  to  income 
tax  thereon ;  or  whether,  as  is  contended  on  the 
part  of  the  company,  the  London  directors  are 
bound  only  to  make  a  return  and  to  pay  income 
tax  iu  respect  of  so  much  of  the  profits  made 
abroad  as  actually  pass  through  their  hands  for 
distribution  among  the  shareholders  residing  in 
the  United  Kingdom. 

Points  for  argument  on  behalf  of  the  appellants. 
— First,  that  the  oompany  is  not  a  person  residing- 
witfain  the  United  Kingdom,  withm  the  meaning- 
of  sohednle  D  to  the  Acts  5  ft  6  Yiot.  o.  35,  and 
16  ft  17  Vict.  0.  34,  resneodvely.  Secondlv,  that 
reridenoe  in  the  United  Kingdom  cannot  be  pre- 
dicated of  a  oompany  within  the^  meaning  of  the 
said  Acts.  Thirdly,  that  tbwe  is  no  one  within 
the  United  Kingdom  who  reorives^  any  profits  in 
respect  of  the  said  oompany's  business,  other  than 
the  amount  of  dividends  required  frn  Ha  sharM 
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holders  in  this  oonntry.  Fonrthly,  that  the  pi^ifibs, 
other  than  the  aforesaid  amount  of  dindenda, 
aceroe  onbdde  the  United  Kingdom,  and  are  re- 
ceived hj  persons  not  reudent  within  the  United 
Kingdom.  Fifthly,  that  no  part  of  bhe  profibs  of 
the  said  company  is  liable  to  income  tax  ezoept 
the  amount  of  dlTidends  distributed  among 
shareholders  in  the  United  Elingdom. 

Points  for  the  Crown.— That  the  Cesena  Sulphur 
Company,  being  an  Eiurlish  company,  registered 
in  England  un&r  the  Companies  Acts  1862  and 
1867,  and  hariog  also  the  restored  office  of  the 
oompany  in  En^and,  is  in  the  same  position  as  a 
person  residing  in  the  United  Kingdomt  and  is 
liaUe  to  inoome  tax  under  sohedule  D  of  the  Acts 
5^6  Viot.  0.  35,  and  16  ft  17  Yict.  c.  34,  in 
repect  of  the  annual  profits  and  gains  of  the 
company,  whether  made  in  England  or  elsewhere. 
Saetnidlj^,  that  on  the  fiwts  of  this  case  the  com- 
M0J  resides  in  the  United  Kingdom,  and  not  in 
Indm.'  Thirdl;^,  that  the  provisions  of  seot.  10  of 
the'16&17  viot.  o.  84,  relied  on  by  the  appel* 
lants,  apply  to  the  case  of  dividends  payable  hy  or 
for^a  company  or  concern  to  9hM*eholder8  residing 
in  the  United  Kio^om,  and  have  no  application 
to-  the  present  case.  Fourthly,  that  the  return 
made  by  the  secretary  of  tho  company  is  bad  in 
law. 

Tbb  Calcdtta  Jute  Mills  Cohpakt  (Lairran). 
Case. 

1.  The  CalcDtta  Jnte  AHlla  Company  (Limited) 
(hereinunder  called  "  ihe  company  ")  wa?  formed 
for  the  purpose  of  taking  over  the  basiness,  good- 
will, aoa  plant  of  certain  jute  mills  at  lahera,  near 
Calcutta,  in  India,  belonging  to  and  then  carried 
OD  by  a  firm  of  merclmnts,  Hessra.  Bomdaile, 
Schiller,  and  Co.,  resident  there. 

2.  The  company  was  inoorporated.  under  the 
GovpaBies  Acts  1862  and  1867,  on  the  16th  April 
1872^  with  a  capital  consiatuig  of  1SO,000{.,  in  6060 
sbwes  of  201.  each. 

S»  By  theartiiclBB  <rf  ossocriation  (a  oapy  of  whiofa 
forma  i»rt  of  the  oaseHfaa  company,  so  Cur  aa  its 
alUiB  in  the  United  Kin^om  ue  ooneemed,  ia 
mmwed  by  a  board  consisting  of  not  len  thao 
five  directors.  The-  directors  have  {intor  otia) 
PQWW  to  appoint  one  or  more  persons  resideat  in 
Calcutta  as  "  the  Calcutta  directors."  Asamatter 
of  fact,  there  is  at  the  present  time  one  Calcutta 
direotori  Mr.  Gom*^  Muirhead  Sturthers,  who  is  a 
lame  -sbarehoJder  in  the  company,  and  the  acting 
partaer  of  the  firm  of  Messrs.  Bofradaile,  Sdiiller, 
and  Co.,  of  CalcattSk  tho  former  proprietors  of  the 
mills. 

4j.0n  or  about  the  1st  May  1872, the  company 
CMsmenced  bnainess  as  spinners  and  manufiK^- 
tursrs  of  jute  at  Ishera,  inCalcatta,  aiorenid,  and 
not  elsewhere. 

5.  The  boyixig  of  the  raw  material  aad  the 
manuracture  and  sale  of  the  same,  as  well  as  all 
the  operations  connected  with  the  bosiness  <d  tina 
company  in  all  its  branches,  are  whcdly  and  ex- 
olnsively  carried  on  in  Ja^Bt  iriun  alone  tiie 
gflwa  and  profits  of  the  otmeem  (if  soy)  are" 
eamad. 

6.  At  the  time  of  the  porohaae  of  the  said  mills 
ihe  company  adopted  an  agreement  whereby 
lieSKfs.  Borndaile,  St^iller,  and  Co.,  of  Caloatta 
aforesaid,  were  constituted  the  mao^png  agents 
iu-Iadia,  and  fchey  have  had  the  entire  control  td 
its  business  and  wcrks  at  Isbsra.  At  the  same 


[Eb.  Dir. 

time  they  guarantee  the  solvency  of  those  with 
whom  the^  deal,  and  receive  a  del  credere  commis- 
sion from  the  company  in  retnrn. 

7.  There  ia  an  Indian  as  well  as  an  English 
share  register,  and  the  larger  amount  of  capital, 
as  well  as  the  greatest  number  of  sbares,  an 
owned  by  persons  residing  in  India. 

8.  On  the  31st  Dec.  last  the  share  register  atood 
as  follows :  3B43  shares,  repreaeottng  a  capital  at 
76.8S02.,  wore  bdd  in  India,  and  entered  on  the 
Indian  share  register;  while  only  2157  shares* 
representing  a  oajntal  of  43,1401.,  were  held  by 
persons  residing  m  this  country,  and  entered  in 
the  Eni^ish  slwre  register. 

9.  The  companyhas  no  office  or  other  place  of 
bosmess  in  tne  United  Kingdom,  altboogb, .  for 
the  pnn>OBe  of  r^stration,  its  address  here  is 
No.  4,  Si.  Helen's-place,  in  the  City  of  London. 
This  is,  in  fact,  the  office  of  Mr.  Ferdinand 
Schiller,  one  of  the  directors  of  the  oompkny,  and 
when  meetings  of  the  English  members  of  the 
company  u-eneld  Uiere,  it  is  entirely  by  his  less* 
and  favour. 

10.  All  the  company's  bO(^sofaooonntB,pi^en» 
and  other  documents,  as  well  as  its  moneys*  am 
kept,  received,  and  dealt  wiUi  1^  the  management 

in  India. 

11.  As  a  matter  ct  fao^  tho  company  haa  no 
property  whatever  in  this  country.  Notiung 
comes  into  the  hands  of  the  English  direetm 
excepting  what  is  remitted  from  Oeloatta  fkom 
time  to  time,  to  dtfyaj  thdr  necessary  erpenses. 
In  addition  to  this,  snoh  proportion  of  the  profits 
realised  in  India  as  is  divisible  amongst  the  Aa» 
holders  in  the  United  Kingdom  hf  way  of  dinden^ 
paasea  through  tbeir  hands. 

12.  AfterreceivingsttohpropoTtiQn-of  theproSte 
as  is  mentioned  in  par.  11,  all  that  takes  pleee  in 
England  is  that  the  directors  call  a  meeting  of 
the  shareholders,  and  declare  the-  amoont  tikat  ia 
to  be  distributed  by  way  of  dividend  amongefc 
them  for  the  current  year, 

IS.  For  the  ^ear  1874  the  amns  reooircdl^fha 
dvaotocs  in  thiB  oonBferyas  the  proportion  oc  tha 
profits  wholly  made  and  aeqnired  tita  bnainaee- 
of  tho  oompuiy  in  India,  and  ^yablo  to  th*. 
sbareholders  in  the  United  Kingoom.  smoimtMrt 
to8497L 

14.  In  the  said  year  the  secretary  of  Him  eoan* 
pany  du^  made  a  return  of  that  amouidi  to  the 
commissioners  for  putting  into  exeootion  the 
Inoome  TaxAots  for  the  City  of  London,  aa  th* 
true  and  proper  amtmnt  upon  which  the  oompaay 
was  ready  and  willing  to  be  aaaessed  to  inoonaa 
tax.  To  the  said  return  there  is  upended  a  state- 
ment of  the  manner  in  whidi  the  same  was  mada 
or  estimated,  aa  follows :  "  This  return  i*  made 
me  as  secretary  of  the  Calcutta  Jutn  Mills  Com- 
panv  (Limited).  It  includes  the  whole  wmomA 
of  the  dividends  or  profits  paid  or  pnaUe  to  tha 
shardkolders  residing  in  the  Unitsd  Eiagdon.4ar 
one  whole  year,  on  a  fair  oampatatioa  wawanf 
from  tiie  oomnuBsoemarat  tiie  bnanessol  un 
oompany  on  the  lat  May  18^  but  not  the  di*^ 
denos  or  proftta  paid  or  payable  to  ahsrshoWsw 
resident  in  the  Ba^  Indies,  and  wfaoea  names  aia 
entered  on  the  oon|Mny's  Indian  share  reyiater- 
The  trade  of  Uie  oompany  is  that  of  jute  spumars 
and  mannfaoturers.  Tbie  only  plaoe  of  maaufsD' 
ture  as  w^  as  theplaoe  of  saie  .is  at  Ishera,  GWI- 
cutta.  The  company  ncatber  boys,  maaaffaifearaa^ 
nor  sells  in  the  United  Kmgdmn.  Tbt  iw 
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material  is  all  purchased  in  India,  mannbctared 
there,  and  sold  there,  where  alao  the  entire  profits 
■re  made.** 

Paragraphs  15  to  20  inclnsiTe  (setting  forth  t>ie 
Beveral  sections  of  the  Income  Aots  applicable 
to  the  present  qneatiou)  are  similar  to  paragraphs 
7  to  12  indosive  in  the  prerions  case ;  and  para- 
graphs 2L,  22,  23,  stating  the  opinion  and  decision 
of  the  commissioners,  and  the  appeal  of  the  oom- 
panv  therefrom,  and  the  qaestion  for  the  opinion 
ot  toe  coart,  are  similar  to  paragraphs  13, 14, 15, 
in  the  prerions  case. 

Fdnts  for  argnment  on  bohilf  of  tho  appel- 
lauta ; — First,  that  nnder  the  oircnnutanoeB  stated, 
fhe  Galoatta  Jute  W3t\n  Compuiy  is  not  a  oompaiif 
zaaident  within  the  United  Kinfrdom,  within  tbe 
iiwaniiig  and  for  the  pnrposes  of  the  Income  Tax 
Aofea ;  secondly,  that  the  trade  of  the  said  com- 
is  not  exercised  or  carried  on  within  the 
Umted  Kingdom  within  the  meaning  and  for  the 
pnrpOBeB  aforesaid ;  thirdly,  that  under  the  said 
'Acta  the  appellants  are  liable  to  pay  income  tax 
only  npon  so  much  of  the  profits  as  are  received 
by  them  for  distribiUion  aaua^gst  sharehoIdeiB 
in  this  coantiy. 

The  points  for  the  Crown  are  simiUn-  to  those  in 
tirapreviona  case  of  the  Solpfaar  Company. 

The  artideB  of  association  in  each  case,  so  &ras' 
they  are  material  on  the  present  oocaeion,  are  so 
fblly  stated  and  ^ne  into  m  the  judgments  of  the 
oonrt,  that  it  is  nnnocessary  to  set  them  forth 
here. 

Tea  Cssesa  E^DLrHUB.  Coioakt  (Lihites). 
Jan.  31  and  Feb.  1.— Sir  H.  James,  Q.C..  snd 
Jt.S.  Wright  (with  them  was  B.  T,  MeidH  argned 
on  behalf  of  the  appellants,  and  dtad  and  refemd 
to  the  following  anlhorities : 

The  CeuTon  Iron  Ctmpcmy  t.  AfodorM,  6  H.  of  li. 
Cm.  141  (per  Lord  Onnwor^  LX.) ; 

The  KeuHBham  Blnte  LimM,  GompamM  (£<mitod) t. 
£al«r,9L.  T.  B«p.  N.  S.  418 ;  STL.  J.  41,  Ex.;  9 
Jni.  K.8. 1346 ; 

Taylor  The  Crotplaml  Gas  and  Coia  Companvi 
»L.J.aS3,fix.; 

JBSUEMHty  and  Oieat  SonikcmcMd  Wmttrn  Soil- 
way  OosqMmyT.  J^Mdos  ftBcBLj  ttL.  J.  141, 
Ex.; 

The  AtlomeV'Oenaral  t.  AXemamder  and  oihen,  31 
LT-Bep.  N.  S.  6»4;  L.  Sep.  10 Ex. 20 ;  44 L.  J. 
S,Ex. ; 

5*6  Yiot.  0.  85,  8.  40;  16  A  17  Tiet  o.  34,  s.  2 
(soiled.  D),  8. 10. 

The  Jitomey-Oenerdl  (Sir  J.  Holker,  Q.G.),  with 
whom  were  the  Solioitor-Qenerdl  (Sir  H.  S.  Qif- 
faid,  Q*C.)  and  Finder,  on  the  part  of  the  Grown, 
■eonirot  commented  on  the  cases  cited  on  the  part  of 
the  appellants,  and  cited  and  refbrred  to  the 
followmg  additional  authorities : 

Adame  v.  The  Great  Western  Railway  Company,  3 
L.  T.  Bep.  N.  S.  681;  6  H.  &  N.  404  ;  30 L.  J. 
IHEx.; 

Sktdt  T.  I%«  Qreat  VefOem  Mlway  Cigmpoiiv,  4 
L.  T.  Bep.  JS.  S.  479  ;  90  L.  J.  831,  Q.B. ;  7  Jot. 
N.  8.  731 ; 

Sroum  T.  The  London  and  Iforth-  Weetem  Rtihcay 

Oomfmy,  8L.T.Bq^.  N.  S.  685  ;  4B.AS.  326; 

88L.J.^.  Q.B.; 
SuUy  r.  The  Aitomev-Oeiurdl,  in  enor,  2  L.  T.  Bep. 

27.8.439  ;  5H.&N.  711;  29  L.  J.  464,  Ex. ; 
^Hie  Aberyaimih  Promfnade  Pier  Compefm  r,  Coosm'. 

13  L.  X.  Bep.  K .  S.  276  ;  35  L.  J.  44,  Q-E. ; 

and  the  following  American  cases: 

$%e  Beuik  til  Avgtuta  t.  BaiU,  (M6m'  JB^  282; 

ISFMera'  BeD.6e9i 
The  Btackitone  Kanvjaa\tring  Oompang  t.  The  In- 


habitants  <if  BlaeMoM,  IS  Onv's  Bap.  OUam- 

aliaHttB)488; 
The  Umted  States  v.  Ametley,  U  Wbest.  412;  13 

FBtsrs'  Bep.  135 ; 
Sgatson  T.  The  Farmers'  BankofDtlatoare,  12  Fetets, 

135  ; 

TAtf  Ohio  and  Xieeieeippi  Behiroad  Company  t. 

Whidar,  1  Bladk's  Bap.  286; 
l%e  BaMmon  amd  Omo   Jbnlroad   Cm^mt  T. 

Qlemn,  28  Unylaud  BepB.  287  ; 
IdndlsT  on  pArtnenliip ; 
Loitoire  Gonfliot  of  Laws,  saet.  88 ; 
Baviim'  (Onthrie'a  Ttaiialation,  1860),  p.  6Si 
5A6yiot.o.85,s.l82; 
Tbe  Omnpaaiea  Act  ISra,  is.  10, 18, 88 ; 
The  Comp«uuM  Act  1867. 

B.  8.  Wright  (for  the  appellants)  replied. 
The  oonrt  then  proceeded  to  hearthe  ai^;iiments 
in  the  oaae 
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Feb.  1  ana  Matthewa,  Q.G.  (with  him  weie 

BaS.Jadtson,  Q.C.aiidjBtiUiHMl).An)^aadon  behalf 
.  ol  the  appellant  companv,  sod,  in  addition  to  oiling 
and  oommenting  on  all  Uie  oases  andwithgrilaes 
that  were  cited  and  relied  On  upon  boUi  sides  in 
the  Oeeeaa  Bvlphmr  Oompanjf't  cote,  oited  also  the 
following : 

Sew^  T.  Fan  Oppen  and  others  (Colt's  Paie^t  Fire 

Afme  tfamt/oentriiur  CotgmaMe),  26  L.  T.  Bep. 

E.8. 164;  L.  Bap.  7  Q.  B.  293 ;  41  L.  J.  148,  Q.  B. 
The  Oldham  BmOiiMg  Oompamy  (LmHM>T.  HeM, 

10L.T.B«p.  N.  8.  584;E.  G.,  in  anor,  83  L.  J. 

286,  Ex. ;  3  H.  A  C.  132 ; 
The  iMted  States  t.  ifacbtwu  (Amariaaa),  3 

BrooknlitOBrii,  8B8 ; 
Undler  oa  Parfatevalrip,  p.  6 ; 
5  A  6  Tiet  0. 35,  as.  89, 40,  46,  58, 100,  Bale  3. 

Pindar  (with  whom  were  The  Attomey-Oeneral 
(Sir  J.  Holker,  Q.C.)  and  The  SoUeUor-Qmeral 
Sir  H.  S.  Giffard.  Q  C.)  for  the  Grown  {eontra), 
was  not  called  upon  to  argae. 

In  eacii  case  tae  contention  on  the  part  of  the 
Crown  was  that  the  company  was  an  English 
company  nnder  the  Joint-stock  Companies  Acts  for 
carrying  on  an  undertaking  in  England,  and  was 
by  virtue  of  the  Income  Tax  Acts  in  t^e  same 
Twsition  as  a  "  person  "  residing  in  the  United 
£^sdom,  and  was  liable  under  the  provisions  oE 
the  Acts  to  make  a  return  of  and  be  assessed  upon 
the  whole  of  their  profits,  whether  arising  fhmi 
business  earned  on  in  the  United  Kingdom  or 
elsewhm ;  the  oompanies,  on  the  other  und,  in- 
sisting  that  they  were  not  ''persons"  residing 
within  ibe  XJnited  Kingdom  nnder  tbe  Income 
Tu  Acts,  and  were  only  liable  to  be  assessed  upon 
the  amoont  of  the  dividends  sent  to  England  and 
there  reoeiTed  by  and  distributed  amongst  the 
shardiolders  resident  in  the  United  Kingdom. 

It  is  unnecessary  to  state  the  arguments  on 
either  side  more  at  length  here,  as  they  are  fully 
noticed  and  commented  on  by  the  learned' Barons 
in  their  judgments. 

Kellt,  C.B. — In  both  these  cases  I  think  that 
the  Crown  is  entitled  tothejudgmentof  thecourt. 
I  will  first  deal  with  the  case  of  the  Calcutta  Jute 
Mills  Company,  which  has  been  most  admirably 
argued  on  both  aides,  and  especially — if  I  may  say 
so  without  being  invidious — by  Mr.  Matthews,  who 
in  his  seal  has  certain^  said  and  done  all  that  was 
possible  to  overoome  the  difficulties  by  which  he 
was  enrironed.  We  have  carefully  considered 
both  the  oases,  and  the  great  principles  of  the  law 
upon  whioh  they  ought  to  be  traded.  Both  are 
cases  raising,  I  Deliere  for  the  first  time,  a  ques- 
tion of  gmt  impOTtaim  ij^^^ji^^^d 
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the  extent  of  its  operatioDS,  and  involvinj;  impor< 
taot  principles  of  great  veight  aa  affecting  the 
lav  of  this  oonntar,  and,  I  may  almost  say,  the 
international  law  of  the  world.  T  sfaonld  be  vlad 
if  we  felt  it  possibler  oonsistentlT  with  oar  duty 
and  the  view  whioh  we  take  of  the  law,  to  dende 
the  question  otherwise  than  we  are  abont  to  do; 
for  It  is  in  rain  to  denv  that  the  resnlt  of  oar  de- 
cision is  to  declare  that  the  XiegiBlatnre  taxes 
foreiji^erB  who  are  neither  natives  nor  inhabitants 
of  this  country,  and,  with  tho  exception  of 
India,  are  not  within  the  jarisdiction  <^  its  laws. 
Now,  the  qaestion  in  the  case  of  the  Oalcatta  Jnte 
Mills  Company  is  whethor  they  can  be  held  liable 
to  income  tax  npon  the  entirety  of  their  profits. 
It  is  a  company  incorporated  in  Enfi^land  onder 
the  Joint-stock  Companies  Acta,  having  a  local 
position  in  this  country,  and  oocQOTing,  or  rather 
being  permitted  to  occnpy,  an  office  within  the 
Cibr  of  London,  where  it  transacts  its  basiness 
ttoa  exennses  the  vearj  large  and  extensive  powera 
-with  which  it  is  invented  the  Act  of  Parlia- 
tisent.  On  the  other  hand,  it  is  equally  true  that 
Hie  whole  properly  in  which  the  entire  capital  of 
the  oompany  is  invested  ia  not  in  this  oonntry, 
bnt  in  India,  and  that  the  mills  are  worked  and 
the  whole  profits  of  the  company  earned  in  that 
oonntry  alone.  It  likewise  ^peara  (and  it  ia  here 
that  the  question  wises)  tliat  oat  of  the  whole  of 
its  pro&ta,  amounting  for  the  year  in  c^neation  to 
25,000Z.,  aboat  two-thirds  of  the  dividends  are 
payable,  not  to  inhabitants  of  England,  nor  to 
persona  having  any  connection  with  Englimd, 
except  that  they  happen  to  dwell  under  the  same 
Grown  and  the  same  mle,  bat  to  persona  re- 
siding out  of  England,  and  chi^y,  if  not 
entirely,  in  India.  Again,  the  aotual  trading 
basiness  of  the  company  is  tnuisacted  in 
India  and  not  in  England.  Bat  then,  on  the 
other  hand,  upon  looking  to  the  oonstitution  of 
the  com|»ny  and  its  articles  of  assocnation,  nnder 
and  by  virtue  of  which  it  exists,  we  find  that  it  is 
entirel^r  nnder  the  control  and  in  the  actual 
poaaeasion  of  the  govemiiig  body  in  England.  It 
la  atated  in  the  case  that  "  the  company,  so  ftv  as 
its  affiura  in  the  United  Eangdom  are  concerned, 
is  managed  by  a  board,  consuting  of  not  leaa  than 
five  directors.  The  directora  have  power  (inter 
aUa)  to  appoint  one  or  more  persons  resident  in 
Calcutta  as  the  Calcutta  directors.  As  a  matter 
of  &ct,  there  ia  at  the  present  time  one  "  Oalcatta 
director,"  Mr.  Oeorge  Muirhead  Struthers,  who 
is  a  large  shareholder  in  the  company,  and  the 
acting  iMutaer  of  the  firm  of  Messrs.  Borradaile, 
SohiUin',  and  Co.,  of  Calcutta,  the  former  pro- 
prietora  of  the  milla.  We  besin,  then,  with  this, 
lhab  the  company  is  inoorpotated  in  and  under 
the  law  of  Sn^pand,  and,  therefore,  ita  origin  and 
first  existence  is  in  England,  and  Ei^land  alone ; 
that  the  governing  bodv,  the  direotors,  are  in 
Euf^and,  and  that  they  nave  power  to  ^)point — 
not  that  there  exists  by  virtue  of  the  company's 
oonstitution  a  director  having  power  himself  to 
act  and  conduct  the  oompan^s  affairs  in  India — 
bat  that  the  ^veming  body  in  EngUmd  have 
power  to  appoint  one  or  more  persons  resident 
m.  Galcatta  aa  the  Calcutta  direotors,  and 
that  they  accordingly  appointed  a  resident 
director  at  Calcutta,  who  controls  the  whole  con- 
duct of  the  business  there.  But  he  is  merely  the 
appointee  or  agent  of  the  governing  body  of 
direotors  in  England.  Then  we  see  that  "the 
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buying  of  the  raw  material,  and  the  manufacture 
and  sue  of  the  same,  as  well  as  all  tho  operations 
connected  with,  the  busioess  of  the  oompany.  in  all 
its  branohea,  are  wholly  uid  exclusively  carried  on 
in  India,  where  alone  the  gains  uid  profits  tA  the 
ooncem  (if  any)  we  earned;"  and  farther  on  ia 
the  case,  without  going  at  more  length  into  what 
relatea  to  the  property  itself,  we  fina  (uid  these 
are  the  paaaagea  ohiefiy  lelied  on  by  the  appellants) 
that  the  oompany  has  no  office  or  other  place  of 
business  In  ttie  United  Kingdom,  although  for  the 

gurpose  of  registration  its  address  here  ia  No.  4, 
t.  Helen's-plaoe,  in  the  City  of  London.  This  is, 
in  fact,  the  office  of  Mr.  Ferdinand  Schiller,  one 
the  directors  of  the  company,  and  when  meetings  of 
the  English  members  oi  the  oompany  are  held  there 
it  ia  entirely  by  his  leave  and  &TOur.  Now  it  really 
aignifiea  little,  and  makes  no  difference  whether 
the  office,  in  which  the  very  important  business  of 
holding  meetanga  at  which  everything,  that  ia, 
may,  or  can  be  done  by  the  oompany,  is  determined, 
is  an  office  hired  at  a  rwij  or  is  a  place  lent  for 
that  purpose  by  one  of  the  directors  of  the  com- 
pany for  the  use  of  the  company  and  at  their  dis- 
position, and  for  that  purpose  alone.  T^ere  is 
their  location,  their  "  residence,"  to  appl^  the  term 
of  the  Act  of  Parliament ;  and  there  it  is  that  the 
directors  accordingly  meet,  and  there  the  company, 
the  great  body  of  shareholders,  hold  their  general  and 
extraordinary  meetings.  It  is,  therefore,  for  all  the 
purposes  of  this  case,  the  office  of  the  corporation. 
The  oaae  then  states  that,  "  as  a  matter  of  fact,  the 
oompany  has  no  property  whatever  in  this 
country.  Nothing  comes  into  the  hands  of  the 
English  directors  excepting  what  is  remitted  from 
Calcutta  from  time  to  time  to  defray  their  neoes- 
aary  expenses.  In  addition  to  this,  such  propor- 
tion of  the  profits  revised  in  India  as  is  dtnsiUe 
amongst  the  shareholders  in  the  United  Kingdom, 
by  wa;^  of  dividend,  panes  through  their  handa." 
Now,  it  may  be  convenient  here  to  refer  to  what 
most  be  the  basia  of  our  decision,  namely,  tbs 
words  of  the  Act  of  Parliament.  By  the  5ul  aee- 
tion  of  the  15  &  16  Yiot.  cap.  34,  it  ia  enacted  that 
"  The  aaid  datiea  hereby  granted  shall  be  assessed, 
raised,  levied,  and  collected  under  the  r^nlationa 
and  provisions  of  the  Act  of  5  6  Vict.  o.  35,  and 
of  the  several  Acts  therein  mentioned  or  referred 
to,  and  also  of  any  Act  or  Acts  subsequently 
pckssed  explaining,  altering,  amending,  or  con- 
tinuing the  said  first  mentioned  Act ; "  and  by 
schedule  D  there  is  the  provision  that  the  com- 
panies or  persons  are  to  oe  assessed  "  for  and  in 
respect  of  the  annual  profits  or  grains  arising  or 
ao<niiing  to  any  person  residing  m  the  United 
Kiagdom  from  any  kind  of  property  whatever, 
whoOier  aitoate  in  &b  United  Kingdom  or  elae- 
where,  and  for  and  in  respect  of  the  annual  profita 
or  gains  ariaing  or  accruing  to  vay  peraon 
resiun^  in  t^e  United  Kingdom  from  any 
profeasion,  trade,  employment,  or  vocatian. 
whether  the  same  shall  be  reapeotively  carried 
on  in  the  United  Kingdom  or  elsewhere,  and  to 
be  charged  for  every  of  the  annual  amount  ci. 
such  profits  and  gains.  Now,  the  first  thing  im- 
portant to  be  noticed  here  is  that  the  tax  is  im* 
posed  upon  "  any  person  residing  in  the  United 
Kingdom."  By  other  Acts  of  Parliament  for  th% 
word  "  person  may  be  substituted  a  "  oorpora- 
ti<»i "  or  "  jtnnt-stock  comjpany so  that  we  may 
read  this  word  "person  here  aa  if  the  words 
were  for  and  in  respeot  of  the  annual  profita  or 
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gainB  KnBtng  or  acorniDs  to  any  "  joint-Btook  com- 
pany."  Then  follows  toe  words  "  reaidrog  in  tliB 
United  Kioftdoni,"  and  so  forth.  A  grmt  deal 
haa  been  said  as  to  how  an  indindnal  entitled  in 
Ma  own  right  to  property  ot  Hum  deacrtptitm  would 
be  aeaened;  bat  I  think  it  leads  only  to  oompli- 
catiaa  and  oonfosion  to  mter  into  ul  the  caeeB 
which  might  well  be  wpplied  to  the  tax  as 
impoaed  npon  a  dngle  inrnTidoaU  end  to  attempt 
to  apply  them  to  the  tax  as  imposed  npon  a 
Joint-stock  company.   I  .therefore  pass  away  f^m 
that,  and  will  consider  the  matter  as  if  the  words 
"joint-stock  company"  had  been  bore  used  in 
place  of  the  word  "  person."  _  In  order  to  come 
within  the  Act,  it  must  be  a  joint-stock  company 
"  residing  to  the  United  Kingdom,"  and  npon  that 
a  question  of  law  tarisea,  mdependently  of  the 
particclar  terms  and  provisions  of  this  company's 
articles  of  assodation.   Where  does  a  joint-stock 
company  "  reside,"  and  what  is  the  meaning  of  the 
term*' residing"  as  applicable  to  such  a  company  P 
The  answer  to  that  questioD,  without  expressing 
any  opinion  at  the  {wesent  moment  as  to  whether 
■there  may  or  not  be  two  places  at  which  a 
joint-stock  company  or  corporation  can  reside, 
IS  that  it  resides  where  its  place  of  incorporation 
is,  and  where  its  general  body  exercises  the  powers 
conferred  upon  it  by  the  Act  of  Parliament  and 
its  articles  of  assoeiatioo,  and  where  it  meets,  and 
is  in  bodily  and  personal  presence  for  the  pur- 
poses of  the  concern.   Where,  then,  is  that  place 
in  the  present  case  ?   I  deny  that  the  whole  oase 
presents  a  single  act  which  is  done  in  CalontCa 
otherwise  than  in  England  or  elsewhere  than  in 
this  very  office,  whioh  can  traly  be  called  the  act 
cf  the  company.   That  acts  of  tue  highest  import- 
anoe  as  affecting  the  well-being  of  the  company, 
the  operation  of  its  business,  and  the  realisii^ 
and  disposing  of  its  funds,  are  done  in  Indis^  is 
perfectly  true,  bnt  tiiev  are  all  done  by  mere 
agents,  whether  they  be  directors  or  not,  ap- 
pointed under  the  sole  authority  of  the  general 
body  of,  and  represented  by,  the  corporation  in 
this  country,  and  so  making  their  acts  the  acts 
of  the  corporation ;  therefore,  within  these  words, 
if  a  company  can  be  said  to  "reside"  anywheve, 
as  we  must  snppose  that  it  can,  in  order  to  ^ire 
«ffect  to  the  Act  of  Parliament  toaobing  joint- 
stock  companies,  this  company  uudoabtodfy  re- 
sides at  the  ofiBoe  or  place  where  the  directors 
meet — meetings  of  the  whole  comjMny  are  held — 
and  where  they  transact  their  business  and  exer- 
cise the  powers  conferred  upon  them  by  the  law 
and  their  articles  of  association.  I  need  not  go  into 
the  cases  about  "residing."   The  question  has 
arisen,  as  it  did  in  the  case  cfThs  Aftarn^-Qenardl 
T.  WheeUr,  whether  the  acts  of  a  single  mem- 
ber of  a  firm  cansisting  of  several  partows, 
carrying  on  business  in  New  York,  and  whicdi 
nngte  member  faappmed  to  reside  in  Nottingham 
and  represented  the  firm  there,  and  purchased 
goods  whioh  were  afterwards  sent  to  America  and 
purchased  and  paid  for  by  the  firm,  their  com- 
mencinc;  the  opmations  and  performing  a  part  of 
them  in  the  name  of  the  firm  in  this  coantry, 
made  the  firm  liable ;  and  it  was  held  that  this 
one  individoal  did  not  represent  the  firm,  and  that 
the  firm  were  not  liable  to  be  assessed  to  the 
income  tax  in  his  person  by  reason  of  his  carrying 
on  a  portion  of  the  ousiness,  namely,  that  of  buying 
jgoods  and  consigning  or  transmitting  them  to 
America;  because,  in  the  first  place,  no  one  com- 
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Elete  transaction  of  business  was  ever  effected  b^ 
im;  and  also  because  the  principal  seat  of  busi- 
ness uid  the  plaoe  at  whi(m  alone  the  great  bulk 
of  tiie  business  of  the  firm  was  carried  on  was  in 
New  York.  Tture  are  a  variety  of  other  oases 
arisinjf  under  the  Oounty  Oourt  Acts,  where  the 
question  has  arisen  as  to  where  the  corporations 
constituting  the  great  rtulway  oompanies  of  this 
kingdom  reude.  Where,  for  instanoe,  do  the 
G-reat  Western  and  the  London  and  Nor  th- Western 
Railway  oompanies  reside?  Everybody  who 
knows  anything  of  these  affairs  would  say,  directly 
the  question  was  asked,  why,  at  Faddington  and 
at  Eoston.  And  it  has  been  held  that  the  railway 
companies  do  reside  there,  because  there  is  the 
principal  seat  of  their  business,  and  there  their 
directors  meet  and  exercise  their  powers ;  there 
their  books  are  kept,  and  there  or  thence  all  their 
lines  of  rulway  emanate,  and  either  begin  or  en/I. 
I  need  refer  to  no  other  authority.  There  is 
none,  nor  the  shadow  of  any  quoted,  which  goes  to 
show  that  the  place  in  which  the  directors  or 
Mveming  body  meet  and  &b  shareholdera  hold 
their  general  and  special  or  extraordinary  meet- 
ings and  the  power  of  transacting  the  business  is 
exercised,  Is  not  the  principal  seat  of  business, 
and  the  place  in  whidi,  in  the  language  of  the  Act 
of  Parliament,  the  company  may  be  aaid  to  "re- 
side." I  am,  therefore,  olearly  of  opinion  in  this 
case,  npon  these  principles,  and  for  these  reasons, 
that  this  joint-stock  company  resides  at  No.  4, 
St.  HelenVplace,  in  the  City  of  London.  Now,  it 
is  said  that  the  whole  business  is  transacted 
in  India,  and  that  "  nothing  comes  into  tho  hands 
of  the  English  directors  excepting  what  is  re- 
mitted from  Calcutta  from  time  to  time  to  defray 
their  necessary  expenses ;  in  addition  towhicb,sncn 

Sroportlon  of  the  profits  realised  in  India  as  is 
ivisible  amongst  the  shareholders  in  the  United 
Kingdom  by  way  of  dividend,  passes  through 
thfflr  hands.  AU  that  is  true;  but  every  act 
which  is  done,  the  working  of  the  mills,  the  real- 
ising of  the  profits,  the  transmission  of  the  pro- 
porbon  of  them  to  England,  and  tho  distribu- 
tion ot  them  in  the  form  of  dividends  to  Uie 
different  shoreholden,  all  that,  if  not  done  hj 
the  company  directly  in  India  is  done  by  them  in- 
directly, because  it  is  done  by  the  person  whom 
they  appoint  and  mar  recall  at  their  pleasure,  and 
who  has  no  power  to  do  a  single  act  or  any  authority 
to  interfere  in  any  degree  in  the  affairs  of  the 
company  except  the  authority  conferred  npon  him 
by  toe  governing  body  at  home.  Then  comes  the 
other  statement,  "after  receiving  such  pro- 
portion of  the  profits  as  is  mentioned  in 
mragraph  11,  all  that  then  takes  plaoe  in 
England  is  that  the  directors  call  a  meeting 
of  the  shareholders,  and  declare  tiie  amount  that 
is  to  be  distributed  by  way  of  dividend  amongst 
them  for  the  then  current  year."  And  then  the 
case  gives  a  statement  of  the  amoant  of  the  profits 
payable  to  the  shareholders  in  the  United  King- 
dom. Now  it  is  quite  true  that  ^1  that  they 
actually  do  in  England  with  respect  to  the  dividend 
is  that,  having  received  a  certain  proportion,  about 
one-third,  of  tne  profits,  they  apportion  it  among 
the  shareholders  who  are  in  England,  and  distri- 
bute and  pay  over  to  each  of  those  shareholders 
the  dividend  to  which  he  is  entitled.  But  the 
payment  of  the  dividends  to  the  shareholders  who 
are  in  India  or  elsewhere,  though  not  actually 
done  by  the  hands  of  the  governing  lu^dy,  Is  douo 
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undOT  their  authority  ;  and,  nndoubtedly,  at  any 
time  npon  learning  that  25,0001.  was  in  the  hanmi 
of  their  repreaentabive  in  India,  and  therefore  to 
be  distrilmted  in  dividends,  they  might  direct  that 
sum  to  be  at  once  remitted  to  England ;  and  if  it 
was  irithheld  by  any  person  or  banker  into  whoae 
hands  it  bad  been  paid,  they  might  maintain  an 
action  against  that  banker  for  mon^  had  and 
reoeived,  and  recoTer  it  againat  him.  It  is  their 
moneiy,  and  they  are  the  persons  who,  in  contem- 
plation of  lav,  wre  the^Bsenors  of  it  as  of  right; 
and  it  is  onljbeoaaseitwonld  bea  veryflxmnsiTe 
and  nselesB,  aaditmi^tbsithnnightnefiuliureof 
agents  and  banks,  sometimei  a  TSiy  hasardoos 
proceeding  to  desire  the  acting  director  in  India 
to  remit  the  whole  amoont  to  the  governing  body 
m  London  for  them  to  remit  two-thirds  of  it  baok 
wain  to  India  for  payment  to  the  shareholders 
tbere,  that  that  course  is  not  adopted;  they 
dearly  have  and  might  exercise  that  power  if  th^ 
ohose  BO  to  do.  I  ito  not  propose  to  rdfer  parti- 
ealarly  to  any  other  of  the  statements  in  the  oase, 
beoaoae  they  will  all  be  found  to  fall  within  the 
same  principle  and  to  be  open  to  the  same  ob- 
serratiou.  Though  the  property  is  in  India,  and 
the  whole  capilal  lUTested  there,  and  though  the 
produce  of  the  propertr  is  in  India,  and  the 
whole  of  the  mooey  which  the  oompaay  are  ever 
entitled  to  reoeiT^  whether  as  profits  or  in  anj 
other  shape  or  way,  or  for  any  other  purpose,  is 
earned  in  India,  yet  it  all  belongs  to  the  company, 
who  might  at  an^  moment  virtually  take  posses- 
sion of  it,  and  might  bring  ejectment  against  uiy< 
body  in  India  who  against  their  will  and  without 
their  coDsent  had  taken  possession  of  one  of  these 
mills,  and  to  such  an  action  there  would  be  no 
defence.  Everything,  therefore,  is  the  property 
of  the  company,  and  it  is  the  company  thus  located 
in  England  that  alone  can  deal  or  authorise  the 
dealing  with  the  property  in  any  way  whatever. 
That  this  is  so  appears  clear  also  from  the 
terms  <A  the  articles  of  association.  The  memo- 
randum of  association,  after  stating  the  name  of 
the  company,  and  that  its  registers  offioe  will  be 
situate  m  England,  goes  on  to  state :  "  The  objects 
for  which  the  company  is  established  are,  first, 
the  purchasing  of  the  jute  mills,  land,  basiness 
works,  machinery,  plant,  and  stook-ui-tnide  of  the 
pveaent  [nvprietors  of  the  Ishora  Jnte  Mills, 
Bengal,  with  all  the  rights,  privileKes,  and  appur- 
tenances thereto  belonging,  the  carrying  on  there 
of  the  trade  or  basiness  of  buying,  seLing,  and 
madtafiaiCturing  jute  in  all  its  branchoa,  and  the 
extending  of  the  said  buslDeas  and  works  or 
either  of  them."  How,  who  is  that  purchaser  ? 
Not  the  director  who  has  been  over  there, 
nor  the  shareholders  who  are  resident  in  India, 
but  the  company  themselves  in  this  country. 
Then  what  is  to  be  done  P  "Why,  the  carrying  on 
in  all  branches  of  the  trades  or  businesses  of 
dealers  in  juteandothersimilarmaterialB  including 
their  purchase,  preparation,  pressing,  and  so  forth, 
and  all  this  to  bo  done,  not  by  people  in  India, 
thoogh  it  must  be  done  of  oourse  by  the  hands 
ohie^  of  labourers  in  that  eoantry,  but  by  the 
company  or  by  persons  authorised  by  them  to  do 
the  acts  in  question  in  India.  So  with  regard  to 
"  the  purchasing  or  otherwise  acquiring  of  any 
total  or  partial  or  contingent  interest  in,  or  the 
taking  out  in  Great  Britain,  Bri^h  India,  or  else- 
where, and  the  working  of  tetters  patent  or  inven- 
taona  which  may  be  otmdnoiTe  to  the  adviDoement 
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of  the  businesses  aforesiud."  No  one  but  the  com- 
pany can  do  that.   Indeed  it,  will  be  found  that 
every  single  act  which  is  to  be  done,  from  thft 
beginning  to  the  end,  from  the  coming  into  exist- 
ence down  to  the  ultimate  dissolution  of  the  com- 
pany, is  to  be  done  by  the  company,  and  by  thenx 
alone,  namely,  hv  the  governing  body  or  by 
meetings  of  the  shareholders,  all  in  England  and. 
nowhere  else.  Th«i  we  come  to  this  object,  the 
est^lishhi^  of  agencies  for  the  purposes  of  the 
company  either  m  the  United  Kingoom,  Britidi> 
India,  OT  elsewhere.'*  Now  there  is  the  key  to 
the  whole  of  the  proceedings  on  behalf  of  the 
company  upon  which  the  appellants  rely.  The 
learned  oounsel  contended  tost  all  that  is  done  in 
India  is  done      a  director  there,  who  may  do  as- 
he  pleases,  and  bj  certain  persons  under  him  who- 
alone  carry  on  the  basiness  of  the  company.  Hoir 
is  thatP   It  is  under  the  last<mentioaea  artiide- 
that  the  oompany  authorised  Ur.  Struthers  to  go- 
to India  and  to  do  this  very  act  of  establishing  an 
i^Qoy  in  his  person  for  carrying  on  the  entire 
business  of  the  company.   Bat,  as  I  have  before 
said,  his  act  is  theirs,  and  it  is  they  aloae  who  do 
the  acts  which  constitute  the  entire  oarrying; 
on  of  the  company's  business.   There  is,  then,  a 
power  to  amiUgamate  the  company,  and  so  fmUi; 
and,  finally,  '*  the  dmng  all  Booh  ottwr  things  as 
are  incidental  or  condndve  to  tlw  attainment  of 
the  above  objects."  AH  this,  as  befcne  said,  i«- 
done  1^  the  company  akme.  The  next  artide  X 
will  refer  to  is  the  third :  **  The  directors  may,, 
with^  the  sanction  of  a  resolution  of  the  oompany 
prerionsly  given  in  general  meeting,  increase  its 
capital  by  the  issue  of  new  shares,"  and  then  there 
is 'provision  made  for  that.   Now,  that  is  one  of 
the  most  important  powers  which  can  be  conferred 
upon  a  company.   If  their  capital  be  a  million, 
they  may  increase  it  to  two  millions.   Gould  they 
do  that,  or  take  any  step  towards  saoh  an  act,  in 
India  P   Clearly  not,  even  by  their  authorised 
agent  there.  It  could  only  be  done  by  the  directora 
here  with  the  authority  of  a  general  meeting. 
Then  comes  the  last  of  the  series  of  provisiona  to 
which  it  is  necessary  to  call  attention,  viz.,  as  to 
the  creation  of  shares ;  the  company  being  ooosti- 
tuted  and  having  come  into  existence  under  tihe 
Joint  Stock  Companies'  Acts,  and  the  artides  of 
association  being  the  constitatiou     the  oompany, 
the   questions   come.   How  is   it  to   be  wt 
going,  what  is  to  be  done,  and  who  is  to- 
do  it  P   Here,  again,  we  find  that  the  company 
and  they  alone,  are  to  do  it.    By  article  5  Tha 
directors  may  allot  and  issue  shares  in  the 
capital  of  the  company  to  such  persona,  npon 
BQch  terms,  and  at  such  times,  as  they  may  think 
fit;  and  any  shares  which  may  be  allotted  in  pay- 
ment or  part  payment  for  property*  transferred, 
goods  or  machinery  supplied,  or  for  services  ren- 
dered to  the  company,  may  be  issued  and,  if 
so  issned,  shall  be  deemed  to  be  fully  paid-up- 
BharoB."    Here,  ^aiu,  is  what  we  may  call  really 
the  creation  of  the  eutire  company.   The  creation 
of  shares  which  may  pass  into  the  hands  of 
Indians,  Frenehmen,  Italians,  and  EngliahmMi 
alao,  is  entirely  and  exdnsivdy  the  act  and  nnder 
the  sole  authority  ot  the  company.    Before  % 
single  share  is  issued  or  allotted  to  anyone  they 
belong   to  the  company,  who   may  by  such 
maohinery  or  system  as  they  think  convenient 
allot  them  to  as  many  people,  whether  English- 
men or  the  natives  of  any  othw ioinmti7^,.±hey. 
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think  fit.  I  need  go  no  farther  into  the  articles 
oi  ftModation.  Snffice  it  to  say  that  there  are 
pnmsions  for  general  meetings  and  powers  given 
as  to  the  forfeitare  of  shares  and  for  a  great 
Tariety  of  other  parposes,  all  of  which  powers  are 
vested  solely  in  the  company.  The  only  remain- 
ing question,  therefore,  is  this.  It  is  the  case 
Umb  every  power  which  has  to  be  exercised 
touching  the  property  of  tho  company  or  the 
oarrring  on  of  their  bnsiooss  must  be  exer- 
<wea  by  the  directors,  the  general  bodj  of  the 
the  oompany,  with  or  without  the  anthorily  of  a 
flmeral  meeting;  the  governing  body,  and  theee 
Aanholdars'  meetings  all  being  m  Bngland,  where 
the  "residing"  is  locally  situated.  Reliance  was, 
DO  doabt,  jnstly  placed  upon  the  fact  that  the 
whole  carrying  on  of  the  business  took  place  ia 
India,  bot  the  carrying  on  of  the  baginess,  the 
maoofacture  of  the  jote  and  the  realisation  of  the 
fands,  and  the  immediate  and  ultimate  disposition 
cf  the  funds,  iit  wholly  and  exclusively  under  the 
antfaority  of  the  general  body  in  this  country. 
And  the  langnage  of  the  Act  of  Parliament  is  con- 
•olnsiTe  that  the  assessment  shall  be  upon  the  com- 
pany, "  for  and  in  respect  of  the  annaal  profits  or 
gains  arising  or  accruing,"  and  ho  forth,  "from 
any  kind  of  property  wbatev^,  whether  it  be  in  the 
United  Kiogdom  or  elsewhere,  and  for  and  in 
respect  of  the  annnal  profits  or  gains  arising  or 
aBorning  from  any  profession,  trade,  employment, 
or  oocapation,  waetber  the  same  shall  reapeotively 
Iw  OMned  on  in  tho  Umted  Kingdom  or  else* 
iriura"  Is  not  this  an  aapessnnnt  uDon  the  com- 
pany  in  relation  to  their  property,  although  thepro- 
per^  h^pens  to  be  situated,  in  ihe  langnage  of 
the  Act  oi  Fhrliament,  net  in  this  coni^ry  bat  in 
Indifty  and  in  respect  of  {vofits  whioh  are  earned 
^aad  acquired,  not  in  this  country  but  in  India  P  It 
a^Mars  to  me,  therefore,  that  the  case  is  clearly 
aed  directly  within  the  terms  and  meauing  of  thie 
Act  of  Parliament,  and  that  on  this  ground  the 
Crown,  is,  without  any  doubt,  entitled  to  judg- 
ment. Before  I  conclude  my  observations  on 
this  case,  I  might  say  that  in  the  first  place 
the  great  principle  of  the  law  of  England  in 
relatwm  to  taxation  is,  that  the  tax  shall  only  be 
miposed  upon  persons  or  things  actually  withiu 
tku  coontry.  Here,  undoubt^ly,  the  question 
moat  be  determined.  Is  this  company,  who  are 
the  penoia,  and  ia  this  property,  which,  under  the 
Act  ot  Parliament  ia  included  in  the  aame  cate- 
gory as  proper^  actually  in  this  countiy,  are  th^ 
«  no^  under  the  express  terms  of  Uie  statute,  to  ho 
treated  in  the  aame  way,  with  respect  to  the  appli- 
■catwn  of  the  principle  of  law,  as  if  the  property 
had  been  situated  in  an  English  county?  It 
appears  to  me  that  the  trae  principle  of  the  law  is 
that  th^  are.  Now,  altboagh  it  may  seem  to  be 
an  infrmgement  of  one  of  the  prmciples  upon 
-whidi  taxation  is  levied  in  any  country  thas 
two- thirds  of  the  earnings  of  this  company  made 
or  arisiiig  from  a  business  carried  on  out  of  Eng- 
bad.  ana  belonging  to  persons  not  resident  in 
tbe  United  Singatm,  ahould  be  sobjeot  to  taxation, 
j»t  the  answer  to  that  (and  it  ia  not  for  me  to  say 
whetbv  or  not  it  ia  a  solBaeiit  one)  is  that  if  a 
fOTRguer  residing  abroad,  and  having  no  property 
or  iateteat  in  and  no  connection  with  this 
xonatiy,  thinks  fit  to  invest  his  money  here, 
and  BO  to  obt^  the  broad  shield  and  pro- 
tection of  English  law  for  his  property,  he  must 
take  the  benefit  witlt  the  burdens  belonging  to  it. 
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It  may  seem  to  be  hard  upon  a  foreigner,  who 
may  l>e  never  in  his  life  set  his  foot  upon  English 
ground,  and  never  intends  to  do  bo,  to  tax  hitu 
upon  his  whole  income,  but  nevertheless  the  law 
is  BO,  and  he  must  submit  to  it.  On  these  ffrouuds. 
therefore,  I  think  that  this  assCBsment  was  well 
made.  I  might  deal  with  the  latter  argument  so 
ably  urged  by  Mr.  Mattbewa,  which  held  that 
there  may  bo  cases  in  which  persons  in  this 
country  may  be  taxed  in  relation  to  property 
abroad,  and  that  therefore  there  is  aomatning  \ika 
a  reciprocity  of  ii^uatioe,  if  injustice  it  ra.  I 
will  not,  however,  dwell  upon  those  cases,  or  upon 
that  ai^ment^  because  it  is  fbunded  npon  clauses 
in  the  Act  which  have  no  reladon  to  the  matter 
now  before  tbe  court,  which  is  as  to  the  property 
and  the  gains  or  income  of  a  joint-stock  company. 
If  the  words  "joint-stock  company"  had  been 
introduced  into  those  clauses  which  Mr.  Matthews 
lastly  referred  co,  bis  argument  would  have  been 
entitled  to  much  consideration;  but  I  find  nothing 
in  the  Act  oE  Parliament,  or  in  any  one  of  the 
numerous  authorities  which  have  been  cited,  which 
interferes  with  the  plain  and  direct  operation  of 
the  clause  to  which  I  have  called  attention,  and 
under  which  I  hold  that  thia  company  is  liable  to 
be  assessed  in  respect  of  tbe  whole  amoant  of  its 
annaal  profits.  I  will  now  prooeed  to  deal  with  the 
other  case  of  the  Oeaena  Sulphur  Company.  It  is 
not  necessary  to  repeat  the  obseivations  wluoh  I 
have  alreatW  made  aa  to  the  general  principles  of 
the  law  and  their  operation  upon  toe  cases  now 
before  the  ooon.  Like  the  Calcutta  Jute  Com- 
pany, this  company  also  was  brought  into  exist- 
ence under  the  Joint-stock  Companies  Acts.  It 
appears  that  certsiu  peraons  being  possessed  of 
some  Bulphnr  mines  and  plant  and  other  property 
of  considerable  value  at  Cesena,  in  Italy,  which 
they  were  desirous  of  parting  with,  sold  the  whole 
of  it  to  a  body  of  persons,  seven  in  number,  who 
were  the  first  subscribers,  and  through  whom  the 
company  waa  constituted  and  came  into  exist- 
ence under  the  Joint  Stock  Companies  Acta.  They 
became  the  purchasers  of  the  whole  of  this  pro- 
perty and,  like  the  company  in  the  previous  case, 
they  were  stationed  (I  will  not  use  the  word 
"  resided  "}  in  England,  where  they  bad  an  office, 
their  whole  jaropertj  beiuji^  within  the  kingdom  of 
Italy.  Again,  upon  looking  at  their  articles  of 
associatioD,  we  find  that  tbe  company  was  "  formed  ■ 
for  the  purpose  of  developing  and  working  the 
mines  oi  sulphur  at  Oesena,  and  carrying  on  the 
business  mentioned  or  included  in  the  memo- 
randum of  asaociation."  Then  comes  a  deecrip- 
tion  of  the  business,  as  follows :  "  The  business  of 
the  company  shall  include  all  the  business  men- 
tioned in  the  memorandum  of  association,  and  all 
incidental  matters;  and  the  working.of  the  mines 
will  be  commenced  aa  soon  as  the  bocu^d  shall 
think  fit,  after  the  Ist  Jan.  1872,  and  whether  a 
part  only  or  the  whole  of  the  ca|utal  of  the  com- 
pany is  subscribed."  The  very  origin  and 
commencement,  and  the  first  step  taken  in  the 
creation  of  this  basinesa,  which  ia  oletirly  the  act 
of  the  company,  ia  "  the  working  of  the  mines  aa 
soon  as  the  board  shall  think  tit."  Then,  "  the 
working  of  the  oompany'a  mines,  the  mode  of  the 
disposal  thereof,  and  thie  general  business  of  the 
compuiy  absll  be  wholly  under  the  order,  direo- 
tion,  and  management  of  tbe  directors."  Every- 
thing that  is  done,  whether  in  England,  in  France, 
or  in  Italy,  at  Ceaena  itself,  is  to  be/done  wbc^lF 
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under  the  order  and  maoagemetit  of  the  directors* 
subject  only  to  the  control  of  general  meetings, 
as  thereafter  provided  for.   The  general  meetings 
are  in  England ;  the  location  or  residence,  as  I 
may  now  call  it,  is  in  England,  and  the  directors 
exercise  their  powers  and  authorities  at  their 
office  in  this  conntry;  and*  except  nnder  their 
order,  control,  and  management,  not  a  single  act 
of   any  kind   whatever,   in   relation    to  the 
business   or   proceedings  of  the  company,  is 
or  can  be  done.    Agam,  "the  company  may 
undertake  any  operation  or  busiuess  mentioned 
or  included  in  the  memorandom  of  aseooia- 
ticu,  ^ther  singly  or  in  connection  with  any 
other  firm,  oorponti<»ij  or  company  in  England 
'  or  Italy,  upon  such,  terms  as  the  direotors 
may  think  fit.    The  directors  shall  have  ftUl 
power  to  register  the  company  in  Italy  as  a 
'  Soci^t^  Anonyme/  and  to  do  all  necensary  acts 
for  that  purpose."    "Now,  although  it  is  a  regis- 
tered company  in  Italy,  that  does  not  in  the  least 
de^;ree  injure  its  power,  character,  or  nature  in 
this  country.   And,  as  in  the  present  case.  "  the 
directors  may  from  time  to  time  appoint  and  send 
any  number,  not  exceeding  three,  of  their  board, 
to  superintend  or  examine  into  the  working  and 
state  of  the  company's  mines  and  business  at 
Cesena,  and  to  remain  there  or  in  that  locality  for 
any  period  of  time  not  exceeding  one  calendar 
month,  and  shall  defray,  out  of  the  funds  of  the 
company^  the  travelling  and  hotel  expenses  of  the 
director  or  direotcnra  who  shall  undertake  snoh 
superintendence   or  examinataon;  **  and  BaA 
director  or  directors  shall  malra  a  written  report  of 
their  proceedings  and  the  state  of  the  mines,  their 
produce  and  prospects,  with  remarks  and  sugges- 
tions relative  to  the  company's  business  as  utey 
shall  consider  proper.  Then  comes  a  provision 
that  "no  person  except  the  directors  shall  nave  any 
authority  to  make,  accept,  or  indorse  any  promissory 
note  or  bill  of  exchange  on  behalf  of  tne  company 
or  otherwise  to  pledge  tiie  credit  of  the  company. 
No  person,  except  the  directors  and  persons  there- 
unto  expressly  mentioned  by  the  board,  and 
acting  within  the  limits  of  the  authority  conferred 
on  them  by  the  board,  shall  have  any  authority  to 
enter  into  any  contract  or  engagement  so  as  to 
iiqposo  thereto  any  liability  on  the  company." 
And  thra  comes  a  very  important  article  (the 
12th),  which  seems  to  me  alone  snffldent  to  dis- 
pose of  this  ease  insubstance.  It  is  as  foUows : — 
"All  mon^  pmble  to  the  company  shall  be 
reonved  by  the  directors,  or  the  bankers,  or  by 
some  person  aathorised  by  the  board,  and  slwll 
be  paid  to  the  account  of  me  company  with  the 
bankers."    When,  therdfore,  the  money  consti- 
tuting the  annual  profits  or  gains  of  the  company, 
and  in  respect  of  which  the  present  assesement  was 
made,  comes  to  be  received,  whose  was  that  mon  cy, 
and  to  whom  did  it  come  P  It  came  to  the  company, 
it  was  received  by  the  directors,  or  the  general 
body  of  the  company,  and  came  into  their  hands 
as  constituting  the  profits  of  the  company,  and 
they,  and  they  alone,  have  the  power  to  aispose 
of  It ;  and  they  alone  are  liable  to  the  assessment. 
I  have  dispoMd  of  the  question  of  residenoe, 
sad  therefore  only  refer  to  the  14th  artide 
becmose  it  is  veiy  short.    It  may  not  be  im- 
matcnrial,  and  it  is  as  fbUows :  —  *'  The  office 
shall  be  at  such  {dace  in  London  as  the 
Board   shall   from   time  to  time  appoint." 
Thon  the  first  officers  are  mentioned,  and  there 


are  also  many  clauses  relating  to  the  capital  and 
its  disposition ;  but  in  every  case  it  is  to  be  tha 
capital  of  the  company,  and  not  a  fraction  of  it 
can  be  touched  or  dealt  with  except  under  the 
company's  aathority.  It  is  identical  in  that  re- 
spect with  the  previous  case.  It  is,  indeed,  open 
to  the  same  comphunt,  and  perhaps  in  a  strcmger 
form,  because  in  the  Calcutta  case  the  share- 
holders in  India  are  subjects  of  the  Queen,  and 
India  itself  is  subject  to  the  exercise  of  the  lepis- 
latorial  powers  of  this  country.  But  that  cannot 
be  said  of  these  Italian  shareholders,  whose  case, 
therefbre,  if  it  be  a  hard  one  at  all,  is  harder  than 
that  (rf  the  Indian  shar^oldBrs.  But  it  is  open, 
as  that  case  was,  to  the  same  observation,  that  if 
Italian  investors  think  fit  for  any  reason  to  onne 
to  1^  country,  or  by  their  agents  who  represent 
^em,  to  become  shareholders  in  a  joint*sto(^ 
company  here,  a'nd  receive  a  considerable  income 
under  the  protection  of  English  laws,  I  do  nat 
know  why  they  should  not  be  subject  to  the 
obli^tion  of  paying  a  tax  upon  the  incomes  se 
received  by  them.  Howsoever  that  may  be,  as  & 
matter  of  opinion,  it  is  clear  that  these  gains 
are  the  gains  of  the  company.  A  company  cannot, 
as  Mr.  Matthews  suggested  might  be  done,  be 
divided  into  two  or  uuree  portions  as  a  partner- 
ship consisting  of  two  or  three  individuals  can ; 
and  it  cannot  be  said  that  "  so  much  of  this  money 
belongs  to  the  Italian,  so  much  to  the  French,  azia 
somnchtotheEngUshstiaTebolderB;  letthemthere' 
fore  only  be  assessed  in  respect  of  theportioo  be- 
longing to  the  English  shareholders."  That  cannot 
be  done,  and  there  is  no  instance  of  such  a  thii^ 
being  attempted.  The  result  consequently  is 
that  the  whole  of  these  gtuns,  being  ike  property 
of  the  company,  and  coming  intb  the  hands  « 
the  company,  aarre  to  be  divided  in  certain  pro- 
portions amongst  $31  the  shareholders,  both  En^tdi 
^d  foreign;  but  until  they  are  so  divided  they  are 
the  property  of  the  company,  and  only  pass  into 
the  hands  of  the  shareholders  when  the  dividends 
have  been  declared  by  and  under  the  company's 
aathority  and  according  to  the  articles  of  their 
constitution.  Under  these  circumstances  I  think 
that,  in  both  these  cases,  our  judgment  must  be 
for  the  Crown. 

Hvi»>LESTOK,  B. — I  am  of  the  same  opinion. 
The  whole  question  tnms,  as  has  been  agreed 
on  all  sides,  upon  the  interpretation  of  the 
word  "residence,"  as  applicable  to  a  company. 
The  income  tax  is  only  imposed  apon  a  "  person 
who  is  resident  in  the  United  Kingdom,"  in 
respect  of  property  which  he  has  there,  or 
which  he  receives  from  foreign  sourcos.  A  cor- 
poration, for  the  purpose  of  paying  income  tax,  is 
a  "  person,"  and  then  we  have  to  see  what  interpre- 
tation we  should  give  to  the  word  "  residence,  ae 
appUed  to  a  corporation.  How  the  definition  <]t 
the  word  "  residence  "  is  founded  upon  the  habita 
and  relations  of  a  natural  man,  atfd  is,  therefore, 
inapplicable  to  the  artificial  and  legal  "  person 
which  we  call  a  "  corporation."  But  for  the  pur- 
pose of  giving  effect  to  the  words  of  the  Legisla- 
ture, an  artificial  "  residence  "  must  be  assigned 
to  tiiis  artificial  "person,"  and  one  farmed 
on  Ha  analogy  of  natnial  "persons."  Ke 
great  diffionlty  is  foond  in  defining  what 
IS  the  "resictenoe"  of  an  individnaL  It  is 
where  he  sleeps  and  lives.  What  is  the  reaidenoe 
oi  a  natural  person  we  understand  perfectly  well. 
Then  what  is  the  "rasideiue"g^^^|^(»al 
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"  peraon  P'*  All  tbe  learned  coonsel  I  think 
agreed  here,  tbe  residence  of  an  artificial  person, 
mch  as  a  trading  corporationi  mait  be  taken 
to  be  where  bis  real  trade  and  basineas  is  car- 
ried on.  I  adopt  the  powerfal  soggeabion  of  Mr. 
Jtfatthews,  that  tbo  Income  Tax  Act  of  15  & 
16  Vict.,  when  it  speaks  of  a  "  residence "  does 
not  mean  an  artificial  residence ;  and 
Matthews  argued,  therefore,  that  when  dealing 
with  a  corporation  the  Act  did  not  mean  the  place 
where  they  carry  on  tbe  form  or  shadow  of  business, 
bnt  the  place  where  tbey  really  cany  it  on ;  and 
that  seems  to  be  a  definition  almost  conrreded  by 
all  ^e  learned  counsel.  It  is  one  perfectly  under- 
Btood  by  foreign  jurists.  There  is  a  German  word 
which  is  applicable  to  it,  which  means  "  tbe  middle 
point  **  of  the  business  carried  on.  The  French 
term,  adopted  from  Savigny,  is  "le  centre  de 
rentTopriae,"  the  oentrid  point  of  the  business,  that 
ia  to  say,  tlw  real  place  where  it  is  carried  on.  Now 
all  the  cases  which  nave  been  dtedsnpport  tliat  view. 
In  The  Kemsham  Blue  Lint  Gompany  t.  BcJter 
ai^ngh  the  oourt  held  that  Keynsham  was 
the  place  of  business,  they  did  so  becaose  tbe 
real  substantial  business  was  carried  on  there, 
although  the  company  had  no  office  in  London. 
In  the  cane  of  Taylor  t.  The  Crowland  Oat  Corn- 
pany  the  judgment  of  the  court  was  pnt  npon 
the  question  of  tbe  place  where  tbe  corporation 
carried  on  ita  busineaa.  In  Adama  r.  The  Great 
Western  Bailway  Company,  for  a  similar  reason  it 
was  held  that  the  place  where  the  company  carried 
on  its  bnainesa  was  Paddington,  and  in  Brown  t. 
London  and  North-Western  Railway'  Company 
that  it  was  in  London,  and  not  m  Cheater. 
The  same  mie  is  applied  in  8hUU  t.  The  Qreat 
Northern  BaiUoay  Company.  Then  there  is  a  very 
stnnig  anUiority,  namely,  the  caae  of  TJte  Aherysl- 
vtUh  Promenade  Pier  Company  t.  Cooper,  in 
which  the  place  of  the  company's  bnsineas  was 
held  to  be  in  London,  altbourb  the  pier  was  built 
in  Walee,  and  the  tolls  were  there  taken.  "Mr. 
Uatthews,  I  think,  satisf^torily  distinguished 
tbe  case  of  The  Kilkenny  and  Great  Soutliern  and 
Western  Bailway  ComjMny  t.  Fielden  {vhi  sup.), 
which  was  cited  by  Sir  H.  James.  The  decision  in 
the  case  of  8uuy  t.  TIte  Attomey-Qeneral  was 
to  tbe  same  effect.  And  in  the  last  case  in 
this  court.  The  AHomey-Oeneral  v.  Alexander 
and  others  tbe  judgment  of  two  at. least  of  the 
learned  jndgea  (the  Lord  Chief  Baron  and 
Baron  Amphjett)  pointed  out  that  Constantinople, 
where  the  company  was  incorporated  (there  beiag 
no  charter  of  incorporation  in  England  in 
case)  was  the  seat  of  business*  that  is  to  say,  the 
plaoe  whm  it  was  carried  on.  Hie  learned  At- 
torney-Gieneral  put  a  proposition  whidi,  wiUi 
deference,  I  for  one  cannot  assent  to.  He  sng- 
geoted  that  the  registration  of  a  company  was 
ooncloaiTe  of  ita  **  reaidenoe,"  and  if  a  company 
were  roistered  in  England  that  it  must  be  held 
to  reside  there.  I  think  Sir  Henry  Jamea  gave  a 
^ood  answer  to  that  when  be  said  that "  registra- 
tion,"  like  the  birth  of  an  individual,  is  a  mot  to 
be  taken  into  consideration  upon  tbe  question  of 
*'  residence,"  because,  if  we  find  that  a  man  was 
bom  in  a  place,  and  eats  and  drinks  and  lives  in 
that  place.  It  is  a  strong  circnmstance  to  show 
that  It  is  his  place  of  "  residence  bat  it  is  only  a 
circumstance,  Tbe  birth  is  not  conoluaive  of 
"residence."  Taking  tbe  analogy  between  a 
mtoral  and  on  artificial  person,  in  tbe  caae  of  a 


coTfioration  we  would  eay  that  its  ^lace  of  regis- 
tration is  its  place  of  birth,  bnt  it  is  not  because 
it  is  the  place  of  its  birth  that  its  "  residence  ** 
must  be  there.   It  is  a  fact  to  be  taken  into  con- 
aideration  with  all  tbe  other  facts,  and  if  it  be 
found  to  be  regiabered  in  a  particular  country,  and 
acting  and  having  its  office  and  receiving  dividends 
in  that  country,  those  are  all  acta,  coupled  with 
tbe  registration,  lesding  to  the  conclnsiou  that 
that  country  is  the  seat  of  its  business.  Mr. 
Matthews,  on  a  former  occasion,  I  believe,  in  this 
court,   Quoted  many  American  authorities  as 
applicable  to  the  individual  States;  and  yester- 
day he  mentioned  a  case  in  Brockenbrough's 
Eeports,  The  Bank  of  the  United  States  v.  Mac- 
kenzie, 08  to  the  difierenoe  between  a  corporation 
created  merely  by  tbe  act  of  a  State  and  one 
created  by  an  act  of  Congress.   He  pointed  oat- 
also  that  it  is  not  at  oil  conaiatcut  with  the 
English  view  of  the  subject,  that  a  corporation 
cannot  be  a  corporation  except  in  a  particular 
State,  and  he  founded  that  on  tbe  anthonty  of  the 
caae  of  Newby  t.  Van  Oppen  and  Others  {The 
Colt's  Patent  Firearms  Compafly).    The  prin- 
ciple of  law,  therefore,  is  not,  I  think,  in  dispute, 
and  we  may  take  it  for  granted  that  the  plaoe  of 
business  is  the  sort  of  artificial  residence  which 
one  would  give  to  this  artificial  person  to  make 
him  a  "person  resident"  in  this  country,  within 
the  meaning  of  tbe  Income  Tax  Act.   And  now 
comes  tbe  great  difficulty  which  I  have  felt  all 
along,  and  that  is,  in  applying  tbe  facts  of  each 
individual  caae  to  the  pnnciple.   I  quite  agree 
that  the  onus  of  proving  the  "  residence  "  lies  upon 
the  Crown,  as  put  by  Cleasl^  B.,  in  his  judgment 
in  The  Attorney  Qmmtl  t,  Alexander,  and  that 
if  the  Crown  fiula  to  satisfy  the  oourt  that 
tbe  plaoe  of  residence  is  withm  the  jurisdiction, 
or  mthin  the  area  of  taxation,  it  cannot  be 
said  that  tiie  company  should  be  taxed.  Admit- 
ting that,  I  have  to  ask  myself  where,  in  both 
these   cases,    was   really  tbe    centre   of  the 
operations,  the   substantial  and  real  place  of 
business, "  le  centre  de  I'entreprise,"  or  the  middle 
point  P    I  am  olraid  that  I  moat  answer  that 
question,  looki  ig  at  tbe  facts  in  both  these  cases, 
by  saying  that  it  was  in  England.  It  ia  not  neces- 
sary to  go  at  any  length  into  tbe  facts,  because 
they  have  in  both  cases  been  so  minntdy  and 
elaborately  examined  and  commented  on  1^  my 
Lord,  but  Sir  H.  James's  argument  with  reference 
to  tbe  Cesena  Company,  waa  put  in  so  captivating 
a  form  that  until  my  attention  had  been  careftiUy 
called  by  the  Attoruer-General  to  tbe  articles  m 
associatioo,  I  couCesa  I  was,  IE  I  may  use  tbe  ex- 
pression, cangbt  by  it.   I  am  not  going  through 
the  various  clansesof  tbe  case,  but  in  sab3tance,as 
was  aud  by  Sir  H.  James,  tbey  amount  to  this ; 
tbe  trading  of  the  company  ia  in  Italy,  their  un- 
realized ana  their  fixed  propertv  is  in  that  conntry, 
and  everything  that  is  sold  is  sold  there ;  no  goods 
are  ever  sent  to  England,  the  majority  of  the 
shareholders  are  in  either  Italy  or  France  and  tbe 
small  minority  of  them  only  in  England,  tbe 
original  hooka  are  kept  in  Italy,  the  managing 
director  is  in  Italy,  where  he  resides ;  and  there- 
fore, said  the  learned  counsel,  we  have  almost 
everything — books,  profits,  manufactures,  &c.,  in 
Italy.   At  first  I  thought  it  appeared  that  the 
centre  of  buaiuess  was  in  Italy,  but  when  I  looked 
at  tbe  artiotes  of  association,  and  found  that  t^ 
plgect  of  the  memomndun^  w^  ^(|^  d^^|^<|i^wn^ 
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chase  salphur  from  a  company  or  firm  estab- 
lished at  Cesena,  but  that  they  contemplated 
"taking  concessions  of  any  lands  wherever 
salphnr  is  likely  to  be  obtained,"  and  that  it  is  not 
confined  to  Italy,  and  that  the  general  poirors  ofthe 
company  are  for  "  the  selling,  leasing.  letting  and 
disposing  of  any  of  the  lands,  mines,  and  property 
acquired  by  the  company,"  it  seemed  clear,  by  the 
memorandnm,  at  all  erents,  that  the  operations  of 
the  company  were  not  to  bo  confined  to  Italy. 
Now,  the  very  first  article  of  association  is  that 
"the  company  is  formed  for  the  purpose  of  de- 
veloping and  working  the  mines  of  snlphnr  at 
Cesena  aforesaid,  and  carrying  on  the  bnsiness 
mentioned  or  included  in  the  memorandnm  of 
association ;"  that  is,  carrying  on  tho  business  of  a 
sulphur  company  wherever  sulphur  may  be  found. 
Then,  on  looking  to  see  where  the  power  is  which 
is  exercised  by  the  directors,  bv  the  office  in  Lon- 
don, we  find  that  the  "  board  is  "  a  meeting  of 
the  directors  duly  called  and  constituted,"  and  that 
*'  the  working  of  tiie  company's  mines,  the  mode 
of  disposal,  working,  and  the  gmeral  business  of 
the  company  shall  be  wholly  under  the  order, 
direction  and  management  of  the  directors, 
Bubject  only  to  such  control  of  general 
meetings  as  is  hereafter  provided  fbr."  Then 
the  directors  have  power  (which  they  have  exer- 
cised) to  register  the  company  in  Italy,  and  to 
make  promissory  notes,  and  so  on.  "  The  office 
shall  be  at  such  place  in  London  as  the  board  shall 
from  time  to  time  appoint."  A  London  bank  is  to 
be  their  "first  and  present  bankers."  Tmo  it  is 
that  they  had  a  banker  at  Turin  and  one  at 
Paris.  Ihey  may  invest  their  money  in  a  reserve 
innd.  General  meetings  are  to  be  held,  and 
those  meetings  which  are  described  as  ordinary 
or  eztraoi-dinary,  are  to  be  held  in  London. 
There  is  the  power  ^ven  of  adjourning  from  place 
to  place  no  donbt.  It  is  timo  that  it  is  not  said 
anywhere  that  tho  board  meetings  must  be  held 
in  London ;  but  it  is  obvious  from  the  fhcts  in  the 
case,  and  fbom  all  the  requirements  of  the  articles 
of  association,  that  the  books  must  be  kept  at  the 
office,  and  the  office,  according  to  the  articles  of 
association,  mnst  be  in  London,  and  thus,  in- 
ferentially,  we  arrive  at  the  conclusion,  from  the 
&ct3,  and  from  the  case,  that  the  directors 
are  to  meet  in  London.  Withoat  going  through 
the  other  different  clauses  of  the  articles, 
it  appears  that  almost  every  act  of  the  Cesena 
comf»ny  connected  with  the  administrative  part 
of  its  business  is  to  be  done  in  London.  No  doubt 
the  manufacturing  part  may  be  and  was  done  in 
Italy;  and  so,  supposing  they  found  sulphur  in 
some  other  part  of  the  world,  and  earned  on  their 
bnsiness  there,  the  manufacturing  part  of  it  would 
be  carried  on  in  that  other  place ;  but  theadminis* 
trative  part  of  the  business  wonld  he  carried  on  at 
the  plaoe  from  wbioh  all  the  orders  came,  all  tho 
direotiona  flowed,  and  where  the  appointments  of 
the  varions  oflBcers  were  made  and  revoked,  where 
agents  were  nominated  and  recalled,  where  the 
money  was  received  and  dividends  were  declared 
and  were  payable.  We  find  all  these  acts  per- 
fcmned  in  London,  and  I  cannot  help  thinking 
that  the  main  place  of  the  company  ■  business 
is  in  England,  and  that  at  Cesena  is  merely 
an  agency  as  it  were  of  the  principal  house, 
that  ^enoy  being  confined  to  the  manoi^ 
tore  and  sale  of  SEuphnr,  bat  under  the  direction 
of  the  principal  honae.  With  regard  to  the  other 
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case  of  tho  Calcutta  jate  milts,  which  also  has- 
been  so  fully  and  elaborately  gone  into  by  mv 
Lord,  I  am  boand  to  say  that  at  one  time  1 
thought  this  ease  also  a  strong  one  in  favoar 
of  the  appellants.  The  learned  oounsel  pat  it 
very  strongly,  and  summed  up  his  arguments  as 
to  the  result  of  the  case  in  very  dear  and  terse 
language.  He  said  in  faot  this ;  The  only  transac- 
tions in  England  are  the  receipts  of  the  amount 
transmitted  for  the  payment  of  the  Eogliah  ex- 
penses  and  dividends,  and  the  declaration  of  their 
amount  and  its  division  amongst  the  English 
shareholders.  Again,  I  look  at  the  articles  of 
association  and  the  case.  The  office  was  no  doobt 
lent  to  the  company,  or  allowed  to  be  used  by 
them  for  the  purpose;  from  that  office  would, 
ifsne  all  the  orders  to  the  managing  director  in 
Calcutta,  and  no  doubt  until  he  received  orders  to 
the  contrary  he  would  have  full  power  and  discre- 
tion to  do  what  he  liked  there  ;  but  at  maj  mommife 
they  might  from  their  head  office  have  revoked 
his  authority  or  altered  any  arruigement  which 
he  had  made  connected  with  the  wwking  of  the 
company.  The  meetings  were  held  in  Xondon. 
The  operation  ofthe  company  in  London  was,  not 
to  divide  the  m<me^  sent  among  the  shareholders,, 
but  it  was  to  "deolare  the  dividend."  And  I 
apprehend  that  within  the  meaning  of  that  olaase 
the  directors  in  London,  who  had  full  power,  mi|^ht 
disapprove  of  the  system  upon  which  the  division 
had  been  made,  and  reqaire  a  different  dividend 
for  the  future,  thus  sbofring  that  they  exeroiae 
tbe  authority  and  are  the  principal  body,  while  the 
Oaloatta  director  is  only  their  agent  for  the  purpose 
of  the  manufacture  and  sale  of  the  j  ute,  as  the  Cesena 
Company  is  the  agent  of  the  London  company  for 
the  purpose  of  the  mannEatoture  of  the  sulphur. 
Mr.  Matthews  ai^aed  with  great  ingenatty  thai, 
assuming  tbe  plam  of  basiiuss  to  be  in  Jifingland. 
still  the  only  division  ct  the  profits  htm  ia  to 
be  a  division  of  the  profits  earned  b^  the  Engliah 
shareholders ;  and  he  argued  that  if  this  were  « 
partnership,  then,  on  the  authority  of  jStUIj^'e 
ea$e,  the  English  porti<m  of  the  partnership 
only  would  be  liable  to  pay  on  the  profita 
received  by  them,  whereas  tlie  Indian  portion 
would  not  have  to  pay  on  their  profits.  If  this 
artificial  being,  a  corporation,  could  be  made  « 
partnership,  and  every  shareholder  a  partner, 
that  argument  would  be  in  accordaaoe  with,  as  lb» 
said,  natural  justice,  and  would  be  very  Btriktn^. 
But  I  fear  the  simple  answer,  is  this,  that  aoor- 
poratioa  is  not  a  partnership,  and  the  shareholdem 
are  not  partners.  For  these  reasons  I  oaonot 
avoid  ooming  to  the  conclusion  that  the  jJiaoe  of 
basineea  of  both  these  oompanies  is  in  London, 
and  tiiat,  therefinr^  theyare  within  the  proviaims 
of  the  Income  Tax  Act. 

Kellt,  G.B.— This  ia,  I  think,  tbe  first  time  (his 
qnesttoa  haa  been  ndsed,  and,  looking  to  the 
pecaliar  oironmstanoes  of  tiie  caae^  I  do  not  think 
that  we  ought  to  ^ive  coats  to  tiie  Grown.  SmsIl 
party,  therefore,  will  pay  its  own  coats. 

Judgmmtfor  the  Orcnmt  tn  eoeJ^  eatetwit^ 
mitcotts. 

Solicitors  for  the  Calcutta  Jute  Mills  GompBBj, 
Solicitors  forthe  Cesena  Sulphur  Company,  VoeJI^ 

Field,  and  Mat(hew$. 
Sotidtora  for  the  Grown,  The  Solidtor  <^  Inland 

Renmuie, 
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Friday,  Nov.  6. 
(Befbre  Clsasby  and  AicraLBn,  BB.) 

JontS  V.  AdAMSOM  ANS  ANOTHBB.(a). 

iSAtp  and  thipptng—Charter-partif — Breach  of  con- 
iraei  to  load — Detention  of  aktp — Demurrage — 
Ikmiage»~-Proximate  cause — Bemoteneae. 

S^platni^c  ship  was  eJutrtered  by  the  defmdanU 
wider  a  eharter-party,  toherehy  it  was  agreed 
fkat  the  ehip  ehould  go  to  a  foreign  port  for  a 
€argo,  "  and  there  in  the  umtai  and  eusUymary 
manner  load  in  her  regular  turn,"  a  cargo,  ^e. 
The  ship  went  io  the  port  hut  was  not,  omng  to 
ike  d^mdante'  dtfauU,  ready  to  load  when  her 
turn  came,  and  conaeqtienth/  had  to  wait  for  eleven 
■days  before  her  turn  came  again.  When  U  did 
«om«  round  again  the  ship  woe  ready,  hut  the 
wind  having  meantmte  come  on  to  blow  hard,  and 
ihe  harbour  being  erovoded  wUh  shipping,  the 
harbour  master  would  not  aUow  the  ship  to  move 
up  to  theloading  berth,  whereby  she  was  detained 
for  a  period  of  three  days  further. 

Jn  an  action  on  the  cha/rter'party  for  damages  as 

demurrage  for  detention  of  the  ship,  it  was 
Held  by  the  Court  (Cleasby  and  Amphlett,  BB.), 
thai,  in€umuch  as  the  defauU  of  the  defendaMs 
in  not  being  ready  for  the  "first  turn  "  was  ths 
proximate  cause  of  the  further  detention  of  the 
ship  during  the  three  days,  the  plainiiff  was 
entitled  to  recover  damages  as  demurrage  for  the 
detention  of  hie  ship  during  the  three  tuiyt  as 
loeZf  as  during  ihe  eleven  da/y». 
This  was  an  action  by  tho  plaintiff  upon  a  charter- 
party  to  reoorer  damages  from  the  defendants  as 
^emarr^;e  for  the  detention  of  the  plaintifTs 
Tttoel  at  the  port  of  loading. 

The  action  came  on  for  trial  before  Hnddleston, 
B.  at  the  snmmer  assizes  1875,  at  Liverpool,  npon 
Trhich  occasion  it  apprared  that  by  a  clause  in  the 
charter-party  in  qnestion  it  was  provided  that  the 
•hip  should  eo  to  a  foreign  port  for  a  cargo  of 
oous,  and  were  **in  the  naoal  and  cnstomary 
manner  kad  in  her  regnlar  tnm  a  cargo,"  Ac. 
Tho  ship  vent  to  the  port  named/bnt  mien  her 
"torn  **  came  she  was  not,  through  the  defimlt  of 
the  defendants,  ready  to  load,  and,  consequently, 
she  lost  one  turn,  and  bad  to  wait  eleven  days 
before  her  "  tnm  "  came  again.  When  that  came 
round  again  she  was  ready.  The  wind,  however, 
had  in  the  meantime  come  on  to  blow  hard,  and 
the  harbour  being  crowded  with  shipping,  the 
harbour  master  wonld  not  permit  the  plaintiff's 
.-ship  to  be  taken  alongside  the  loading  place  in  the 
harboar,  for  fear  of  an  accident  from  collision,  Ac, 
and  in  ocmsequence  she  was  detained  for  a  farther 
period  of  three  days.  The  plaintiff  then  claimed 
■damages,  as  demurrage,  in  the  present  action  for 
the  detention  of  the  ship  and  loss  of  time  for  the 
whole  period  <tf  fourteen  ckys.  The  jnry  found 
tiiat  the  loss  of  the  "first  toxn"  to  load  was 
■oocarioned  by  the  defttnlt  of  the  defendants,  and 
gaTe  a  verdiot  for  the  plaintiff  with  damages  for 
-the  detention  of  his  veasel,  snoh  damages  including 
4ihe  som  of  931.  Idc.  as  demurrage  for  the  three 
-daye  daring  which  the  vessel  was  prevented  by. 
the  harboar  master  from  moving  up  to  the  loading 
berth  as  before  mentioned,  and  leave  was  reserved 
to  the  defendants,  by  the  learned  jadge,  to  move 
to  reduce  the  damages  by  foeh  last-mentioned 
Run. 
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Benjamin,  Q.C.  (with  whom  was  Foard),  on  the 
part  of  the  defendants,  now  moved  for  a  role  te 
that  effect  accordingly,  and  argued  that  the  ^ 
fendants  were  in  no  manner  respoasible  for  the 
delay  and  detention  during  the  uiree  days,  sw^ 
detention  being  the  result  entirely  of  "  perils  of 
the  sea."  It  is  not  contended  for  a  moment  that 
the  defendants  are  not  liable  for  the  delay  in  not 
being  ready  to  load  when  the  vesBel's  firat  turn 
came,  whereby  she  had  to  wait  till  herregular  turn 
came  again ;  but  when  that  second  tnm  came  ahe 
was  ready,  and  it  was  by  no  act  or  omission  of  the 
defendants  that  she  did  not  then  proceed  to  load ;  but 
it  was  the  act  of  the  port  authority,  over  which  the 
defendants  had  no  control,  and  they  are  not  liable 
or  responsible  far  tAie  conseqaenoee  resulting  from 
it.  The  damages  olaimed  fbr  tjuee  three  days  are  too 
remote,  and  anse  from  a  oanse  and  a  state  of  things 
which  the  parties  never  contemplated.  They  are 
not  the  natural  result  of  the  firet  default  of  the 
defendants^  and  the  damages,  therefore,  ought  to  be 
reduced  by  the  amount  mentiimed,  namely, 
932. 15«. 

Cleasst,  B.(a) — am  of  opinion  that  in  this 
case  we  ought  not  to  grant  a  rule  for  the  redoo- 
tion  of  the  damages  on  the  ground  on  which  it  has 
been  asked  for  t>y  the  l^med  counsel  for  the 
defendants.  The  c(etention  of  the  plaintiff's  vessel 
for  the  three  days  must  properly  be  taken  into 
consideration  as  part  of  the  damages  sustained  by 
him.  There  were  not  two  separate  detentions, 
but  only  one.  The  defendants'  contract  was  to 
"  load  in  regular  turn,"  and  it  was  not  a  qnestion 
of  the  first  tum  or  the  second  turn.  The  defen- 
dants  did  not  load  the  ship  "  in  regular  tum,"  and 
it  was  the  breach  of  their  contract  in  that  respect 
that  oansed  the  delay  and  detention  of  the  sfa^ 
for  fbnrteen  days  idtogether.  Ur.  Benjaaun  has 
argued  that  tiia  defendants  are  not  to  be  held 
responsible  for  the  three  last  days  of  the  fonrteen, 
beoMise  the  detention  of  the  vessel  during  that 
latter  period  was  caused,  not  by  any  default  on 
the  part  of  the  defendants,  but  by  events  and  oir- 
cumstanoes  over  which  tjiey  had  no  control.  I 
cannot  agree  with  that  argument.  It  seems  to 
me  that  the  proximate  cause  of  the  detention  of 
the  vessel  during  those  three  days  was  the  desalt 
of  the  defendant  in  not  being  ready  to  load  when 
the  vessel's  first  or  "  regnlar  turn  arrived,  and  so 
not  performing  their  contract,  and  that  it  was  not 
the  result  of  any  vis  major,  or  any  accident  over 
which  the  defendants  can  be  said  to  have  had  no 
control. 

Amphlett,  B. — am  entirely  of  tiie  same  opinion. 

Rule  reused. 

Solicitors  fbr  the  defiondants,  2.  JftZIer  and 

Wiggins. 

'  (a)  EuxT,  C.B.,  had  left  tiu  ooiurt. 
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COURT  OF  APPEAL. 

SITTINGS  AT  LINCOLN'S  INN. 
Tueeday,  AprU  12. 

(Bef(H«  Jaicrs  and  Heuish,  L  JJ.,  and 
Bagoallay,  JA.) 
Bo  The  Beoebt'b  Gakal  Ironworks  Coosxaxx 
(Lixiied).  (a) 

Company — J)ebenture$ — I$nta  of  debentures  cU  a 
discount — Mortgage  of  debentures  by  company — ■ 
Right  of  holders  under  seeond  issue  to  rank  pari 
passu  with  Jtoldere  under  frst  issue. 

The  direetors  of  a  company,  who  were  empovoered 
hy  ike  arHclas  of  association  to  borrow  money  on 
mortgage,  or  on  bonds,  debentures,  or  any  other 
semrity  whatsoever  at  such  rate  of  interest  and 
upon  sucJl  terms  as  they  should  thinJe  jU,  resolved 
to  issue  100  mortgage  debentures  of  2501.  eaeJt,  at 
the  price  o/95I.  per  cent.  Each  debenture  recited 
that  debentures  to  tlie  amount  of  26,000f.  luid 
been  or  would  be  issued,  and  provided  thai  there 
should  be  no  priority  between  the  Jtnlders  of  the 
debentures  as  between,  themselves.  Sixty  of  these 
deheniwes  were  teJim  up  hy  the  pvhlie,  and  the 
remaining  forty  were  afleneards  mortgaged  by 
the  directors  by  way  of  eoUateral  security  for  an 
advance  of  tnone;^.  The  company  having  been 
ordered  to  be  wound-up : 

Seid  \o§irm.mg  the  deewum  of  Medina,  V.C.),  that 
ike  mortgageet  were  entitled  to  prove  in  the  wind- 
ing-wp  for  tJte  fuU  nominal  value  of  Vie  debentures 
pari  passu  toith  the  oth(r  deberUure  holders,  hvi 
so  as  not  to  receive  more  than  was  due  to  tliem  in 
respect  of  money  advanced,  interest,  and  cosU. 

This  was  an  appeal  from  a  decision  ot  UalinB. 

T.C. 

The  facta  of  the  case,  which  are  briefly  stated 
in  the  report  of  the  hearing  before  the  Vice- 
Cbancellor  (34  L.  T.  Bep.  N.  S.  130),  vere  more 
fuHr  as  follows : 

^the  articles  of  association  of  the  Regent's 
Canal  Ironworks  Company  (Limited),  which  was 
formed  in  1864  with  a  capital  of  250.0002.,  the 
directora  were  empowered  to  borrow  from  time  to 
time  any  som  or  snms  of  money  on  mort^ige,  or 
on  bonds,  debentnreB,  or  any  other  secmrity  wfaat- 
Boever,  at  Bnoh  rate  of  interest  and  npon  such 
terms  and  with  sach  provisions  in  fiiTonr  of  the 
lenders  as  the  directors  should  think  proper. 

At  a  meeting  of  the  directors,  held  on  the  21st 
March  1865,  it  was  duly  resolTed  that  mortgage  de- 
bentares of  the  company  for  25.000Z.,  in  100  deben- 
tures of  2501.  each,  with  interest  at  the  rate  of  6 
per  cent,  per  annum,  should  be  issued  at  the  price 
of  952.  per  cent. 

Sixty  of  these  debentures  were  taken  np  by 
various  persons  on  the  terms  specified  in  the  reso- 
lutions, and  the  remaining  forty  debentures  were 
issued  to  J.  D.  Cameffie  and  W.  H.  Covington,  as 
trustees  for  the  company. 

Each  debenture  was  in  the  form  ot  a  deed  poll, 
whereby  the  company  declared  itself  liable  to  pay 
to  the  person  named  therein  the  Bum  of  2bOC, 
and  interest  at  6  per  cent.,  and  also  charged 
all  the  lands,  prc^rty,  and  effects  ot  the  company 

(■)  Bspntod  bT  H.  Put,  Sen.,  BuritteHit-La^ 


with  the  dae  payment  of  the  sum  oi  2501.,  with 
interest  at  6  p»  cent. ;  and  each  debenture  con- 
tained a  statement  tiiat  it  waa  granted  npon  the 
express  conditum  that  othor  debts  to  the  extent  at 
the  princii»d  sum  of  25,0001.  in  the  whde,  in- 
cluding ihe  sum  thereby  secured,  had  been,  or 
would  or  might  be  granted  by  the  company,  and 
provided  that  there  should  be  no  priority  in  ptunt 
of  seoarity  as  between  the  persons  entitled  to  Both 
debentures  for  the  time  bemg. 

On  the  5th  Aug.  1865,  the  International  Finan- 
cial Society  agreed  to  advance  to  the  Ironworics 
Company  the  sum  of  80001.,  by  discounting  pro- 
missory notes  of  the  company  to  that  amount; 
and  it  was  agreed  that  the  Ironworks  Company 
should  give  to  the  Financial  Society  the  above 
mentioned  forty  mortgage  debentures  for  the  ag- 
gregate principal  sum  of  10,0002.,  as  security  for 
the  due  pa;fment  ol  the  promissory  notes  at  mar 
turity,  and  in  defiwlt  of  audi  payment,  as  aecarity 
for  the  amoant  remMniag  unpaid,  with  interest  at 
10  per  cent,  per  annum. 

The  Financial  Society  accordingly  discounted 
the  promissory  notes,  and  Carnegie  and  Covington 
transferred  the  forty  debentures  to  two  trustees 
for  the  Financial  Society. 

By  an  indenture,  dated  the  6th  Dec.  1865,  and 
made  between  the  Ironworks  Company  of  the  one 
part,  and  the  Financial  Society  of  the  other  [lart, 
after  rccitine  the  advance  of  the  80001.,  and  that 
the  Ironworks  Company  had  issued  to  the  Finan- 
cial Society,  by  way  of  collateral  security  for  the 
money  so  advanced,  debentures  to  the  amoant  <^ 
10,0001.,  the  Financial  Society  covenanted  to  re- 
transfer  the  debentures  on  the  payment  ot  the 
promissory  notes  at  maturity ;  and  the  Ironwwka 
Company  covenanted  that  if  the  promissorr  notea 
were  not  pud  at  maturity,  the  Financial  Society 
should  be  at  liberty  to  sell  the  debentures,  aad 
apply  the  proceeds  m  the  sale  in  discbarge  of  the 
said  sum  of '80001.,  or  so  much  thereof  as  shonld 
remain  due,  with  interest  at  10  per  cent,  per 
annum.  This  indenture  also,  by  way  of  furtlier 
seourity  for  payment  of  the  8000!.  and  interest* 
ohareed  the  seventh  call  then  about  to  be  made  on 
the  snares  of  the  Ironworks  Company. 

The  promissory  notes  were  not  paid  at  maturitj* 
but  were  renewed,  and  the  amount  th'ereo^ 
together  with  some  further  advances,  was  made  a 
clmrge  upon  a  part  of  the  uncalled  capital  of  the 
company. 

On  the  17th  Deo.  1861,  the  company  resolved  to 
wind-up  voluntarihr,  and  on  the  21st  Deo.  1866,  an 
order  was  made  for  continuing  the  winding-up 
under  the  supervision  of  the  oowt. 

The  company  then  owed  the  Finanoial  Society 
the  sum  of  10,3541. 

In  the  wisding-up  the  Finanoal  Sodety  nlaimed 
to  be  entitled,  as  holders  of  the  forty  debentares, 
pari  passu,  with  the  holders  of  tlw  other  sixty 
debentures,  to  a  first  charge  on  all  the  property  of 
the  company  charged  by  the  debentares  for  the 
sum  of  10,(KX)£.,  with  interest  thereon  at  6  per 
oent.  per  annum;  and  to  hold  the  proceeds  of 
such  charge  as  security  for  the  amoant  remainiiiK 
due  to  them  in  respect  of  the  advance  of  8000^ 
wit^  interest  thereon  at  10  per  cent,  per  annnm, 
and  their  costs  as  mortgagees. 

The  Yice-ChanceUor  Stowed  this  clum,  and 
ordered  that  the  Financial  Society  should  be  ad- 
mitted to  prove  on  their  deb^Uturea  pari  posw 
with  the  otW  debei^^J^(,d^^|^^  the 


0«t.  is,  1876.] 


THE  LAW  TlUSa 


TVoU  XiXV^  N.  8.-28^ 


Or.  or  AFP.j]  Be  Tbe  Beqbmt's  Gakal  Ibovwokxb  Comfaxy  (Luuied).  [Ci.  op  Afp. 


extent  of  what  remained  dne  in  rmpeot  of  tbe 
800(».,iuteteat,Bzidooats:(Bee84L.£ltep.N.  8. 
180.) 

From  this  dedsioa  the  hdders  of  the  other 
aixtr  debsntnres  appetleA. 

GUa«M,  Q-  and  0.  T.  Bimprnm^  for  the 
appellantii. — The  forty  debentnres  oannob  rank 
mth  onrs,  for  they  were  not  issoed  in  aocordanoe 
irith  the  terms  <x  the  resolution.  Ttie  trustees 
to  whom  they  were  issued  by  the  company  paid 
nothing  and  could  have  no  right  to  prove,  and 
the  Financial  Society  cannot  be  in  a  better 
position  than  the  trustees  who  transferred  the 
debentnres  to  them.  We  paid  95  per  cent,  for  oar 
debentures,  and  the  Financial  Society  only  paid  80 
percent.,  therefore  it  would  be  most  aDjnat  to  put 
them  on  equality  with  us.  Tbe  forty  debentures 
were  issued  at  a  large  discount,  and  at  10  per 
cent,  interest.,  instead  of  6  per  cent,  as  provided 
the  resolution,  the  issoe  was  therefore  uUrd 
wrt»  and  invalid.  The  oompany  had  no  power  at 
all  events  to  issoe  ^em  as  collateral  security. 
The?  cited: 

Be  BtaMv  OnbumM  Company,  21 L  T.  Bap.  8. 

12;  L.  Km.  8  £q.  244 ; 
£e  The  RiOimond  Hotel  ConwHW,  IS  L.  T.  Bsp. 
If.  8.  442;  L.  Bep.  2  Ch.  527. 

J.  Pearson,  Q.  0.,  and  Dopey,  Q.  C,  for  the 
International  Fiuanoial  Society,  were  not  called 
upon. 

Jaxis,  L.  J, — I  think  that  the  order  of  the 
Yioe-Chaucellor  cannot  be  disturbed.  The  posi- 
tion of  the  appellants  is  this :  They  are  the 
owners  of  six- tenths  of  an  aggregate  mortgage 
dabentore  of  25.0001.,  having  no  interest  in  tbe 
other  four-tenths.  They  became  the  owners  of 
those  siz-tenthB  of  the  debenture  debt  with  full 
notice  that  the  oompany  intended  to  deal  with  the 
osher  foor-tenths  as  tliey  might  be  advised.  The 
company  has  dealt  with  the  other  four-tentha  in 
this  way :  It  has  in  terms  made  those  four-tenths 
a  collateral  seonrity  for  the'sam  <^  80001.  and 
interest  at  10  per  cent.  That  was  the  bargain 
between  the  respondents,  the  holders  uf  the  fonr- 
tenths  of  the  debentures  and  the  company.  The 
company  cannot  recede  from  that  bargain,  and  I 
cannot  see  that  there  is  any  equity  on  the  part  of 
the  owners  of  the  other  six-tenths  of  the  mortgage 
debt  to  alter  the  bargain  or  transaction  which 
took  place  between  tbe  debtors  and  the  creditors. 
That  being  so,  it  seems  to  me  that  the  Vice- 
Chancellors  order  mast  remain.  Hhe  respon- 
dmts  have  got  as  oood  a  title  to  their  four-tenths 
of  the  mortgage  cnbt  as  the  appellantB  have  got 
to  their  six-tenths ;  and  the  mode  ia  which  those 
four-tenths  an  to  be  applied  is  governed  by  the 
instnunent  which  was  executed  between  the 
oompairr  and  the  respondents.  I  think  the  Vioe- 
Chanceilor  was  quite  oorrect  in  saying  that  it  Is 
^eir  right  to  have  these  debentnres  treated  as 
a  collateral  security,  and  to  have  what  is  doe  in 
respect  of  the  four-tenths  ascertained  in  exactly 
the  same  way  as  what  is  due  in  respect  of  the 
six-tenths  is  to  he  ascertained,  and  of  coarse 
io  have  the  amoont  so  found  due  applied 
BO  far  as  may  be  necessary  in  pavment  of 
what  is  dne  in  respect  of  the  oOOOI.  ana  interest. 
I  do  not  see  my  way  to  altering  the  order  of  the 
Tice-Chanocdlor  in  any  respect 

Mklubh,  L.  J.— I  uu  itf  the  same  opinion.  It 
KHMars  to  me  that  the  proper  way  of  lookii^  at 
tms  oBse  ia,  first,  to  isqmre  what  was  the  bar^jain 


with  respect  to  these  debmtttres  as  between  the- 
Bi^^t*8  C^aal  Ironworin  Oompaiqr,  and 
International  Financial  Sooie<7,  and  then  to 
inqaire  whether  the  other  debenture-Iuddm  ham 
any  equity  to  prevent  that  bargain  from  bdng* 
carried  into  effect.  Now,  as  between  the 
pany  and  the  society  there  is,  upon  iha  statement 
of  facts,  no  doubt  at  all,  in  my  opinion,  that  the 
agreement  was  that  the  debentures  sUould  be  acol- 
lateral  security  for  l^e  money  which  was  lent 
npon  the  promissory  notes  and  for  the  interest 
thereon.  The  money  was  lent  on  the  promissory 
notes  at  10  per  cent,  interest  under  a  bargain 
that  those  deoentures  wbioh  had  been  issued  to 
two  trustees  for  the  company  should  be  assigned 
over  to  trostees  for  the  society  as  a  oolhtteral 
seonrity  for  the  payment  of  the  80002.  and  10  per 
cent  interest,  and  it  is  proved  dearly  enough 
by  one  of  the  terms  of  the  bargain  that  uta 
Financial  Society  was  to  be  entitled  to  sdl  the 
debentores.  Mr.  Glasse  argued,  in  the  firat 
instance,  that  becaose  the  resolutdon  of  the 
directors  was  Uiat  the  debentures  should  be  issued 
at  95  per  cent,  and  at  6  per  cent,  interest,  they 
could  not  be  issued  on  any  other  terms  than  those. 
That,  however,  was  nothing  more  than  a  resolution 
of  the  directors,  and  they  were  perfectly  competent 
to  vary  that  resolutioa  and  issue  them  in  any  other 
way.  Thou  the  real  question  is,  have  the  other 
debenture  holders  any  equity  to  prevent  ^lat 
bargain  from  being  earned  into  effect?  The 
rights  of  the  other  debenture  holders  depend 
solely  on  their  debentnres,  and  they  have  nothing 
to  do  with  the  resolution  of  the  directors  as  to 
the  terms  on  which  the  debentures  were  to  be 
issued.  Th^  can  oh^m  no  greater  ri|ditB  than 
their  debentures  give  theoL  Each  wbenture 
says  that  the  whole  number  ci  the  debentures  is 
to  be  a  hundred.  The  appellants  have  got  sixty 
of  tbe  debentures,  and  they  are  all  to  have  eqiuu 
security.  They  took  theirs  by  giving,  no  donbt» 
951.  for  each  1001.,  and  getting  100!.  security  for 
each  951.  that  they  advanced.  Tliey  left  it  open 
to  the  directors  to  issue  the  other  forty  on  any 
other  terms  they  might  please.  I  do  not  see  any 
reason  why  they  should  complahi  of  the  terms 
upon  which  tbe  directors  did  issue  them,  namely, 
that  they  should  be  a  collateral  security  for  the 
payment  of  tbe  promissory  notes  and  interest. 
Thev  are  not  injured,  as  the  debentures  cannot  be 
paid  twice  over — they  can  only  be  piud  once.  The 
society  was  entitled  to  hold  them,  and  use  or  treat 
them  as  a  collateral  securi^ ;  the  order  so  treata 
them,  and  says  that  they  are  to  be  available  nntil 
the  holders  are  paid  tlie  whole  amount  for  which 
they  were  intMiud  to  be  a  oollateral  security,  that 
is  to  say,  the  80002.  and  interest.  That  appears  to 
me  to  be  the  correct  order. 

Bjlgguut,  J.A. — I  am  of  the  same  opinion. 
It  appears  to  me,  npon  the  admitted  statement  of 
facts,  that  the  directors  had  power  to  do  that^ 
which  Hxej  did,  namely,  to  issue  the  debentures 
for  10,0001.  as  a  collateral  security  for  the  loan  of 
8000!.,  which  was  primarily  secured  by  the  pro- 
missoiy  notes.  If  the  matter  had  rested  there  it 
appears  to  me  that  there  could  have  been  no 
question  as  regards  the  propriety  of  the  crder 
made  by  the  Vice-Chancellor ;  but  in  the  course 
of  the  argument  it  has  been  suggested  that  at  a 
subsequent  period  the  International  Financial 
Society,  not  being  satisfied  with  ^e  security 
which  it  hold,  applied  fo^.a^ft^ei(g^^i^^ 
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tbat  it  had  got,  by  way  of  fbrthsr  eeciirity,  a 
otmrge  upon  the  future  oalb  to  be  made  by  the 
oompany.  that  is  to  bi^,  a  charge  upon  property 
wlmu  was  nob  inoladed  in  the  property  npon 
frhioh  the  debentares  were  charged.  Any  moaeya 
roeoiTed  by  virtae  of  that  charge  npon  futnre 
calls  would  no  doubt  be  properiy  applied  in 
loduotion  of  the  debt  itself,  but  oannot,  as  it 
appears  to  me,  in  any  way  be  r^;arded  as  a 
rednctioo  of  the  seeuritrjr  itself. 

Jum,  L.  J.— The  appeal  will  be  dismissed  with 
coats. 

Solicitor  for  the  appellants,  Charlet  Morgan. 
Solicitor  for  the  respondents,  (?.  3f.  CUmmta. 


Mondaajt  May  1. 
(Before  Gaibxs,  L.C.,  Jahxs,  L.  J.,  and  Bag- 
OJJUT,  J.A.) 
Be  The  EnKOPUN  Assubavcx  Sooiett  Asbitba- 
TioN  Acts;  re  The  IjiannmAL  ksjt  Genbbal 
Lite  Absubancx  aed  Dbfosit  Cohfaitt  (Cookeb's 
Case),  (a) 

Atawance  eompany^l<fovaiimi-—AmalgamiXlion  of 
com^niet — Trangfer  of  asaeia  to  meet  daiau — 
J^propriaiion  of  tr<msfemd  aeaete — Aeqidea- 
eence  of  policyholder. 

The  deed  of  sefflement  of  &is  IndMetrial  Atturanee 
Company  gaoe  poiDer  to  dieeolve  ike  company  by 
means  of  a  reeohiUon  paued  at  a  general  meeting 
and  confirmed  at  a  second  general  meeting,  and 
provided  Siat  thereupon  ike  dvreciore,  after 
mtiafying  aU  immediate  daima  on  the  company, 
ahnild  obtain  from  aoms  other  company  an 
undertaking  to  aatiefy  the  remainder  of  the  daims 
wlien  the  time  for  payment  ahoiUd  arrive,  and 
ahould  transfer  to  audi  oilier  company  eo  much 
of  the  aaaeta  as  should  he  agreed  upon  as  su^ 
cient  io  meet  such  claims.  In  accordance  with 
these  provisions,  the  Industrial  Company  was  in 
1855  dissolved,  and  a  portion  of  Us  funds  trans- 
ferred to  the  Feople'a  Provident  Society,  which 
covenanted  to  aaitsfy  (&s  UabUiitiea  of  Md  Indus- 
trial Company. 

In  1851  O.  effeeiad  a  polu^  of  life  aaawance  uiiih 
thelndw^rieA  Ocnmany  on  the  non-participating 
saiZa.  2%is  provided  that  the  a«haoribed  capital, 
fvMda,  and  property  of  tAe  company  shovld  alone 
be  Uable  to  answer  all  claims  under  the  politM, 
whidi  toaa  nuzde  subject  to  the  condiiiont  qf  the 
dmed  of  setUement.  0.,  though,  a  non-partiei- 
pating  polieyholder  not  entitled  to  vote  at 
the  meetings  of  members,  received  notice  of  the 
intended  amcUgamation,  but  he  received  no  for- 
mal notice  of  ike  completion  of  Ike  amalgamation, 
nor  was  his  policy  indorsed  by  the  People's 
Provident  Soctety.  To  that  aodeiy,  hoiaever,  he 
paid  hie  premiuma  for  fifteen  years,  and  the 
receipts  were  ^nade  out  in  its  name : 

Seld  {a0irming  the  decision  of  Lord  Bomilly),  that 
the  amalgamation  was  valid  and  binding  upon 
0.,  amd  that  he  was  also  bound  by  aegwiesemM. 

Sddtolao,  thatthe  deedofaeltlemmt  didntdmean 
iliai  the  assets  transferred  to  the  transferee  company 
should  be  ear-mairked  and  kept  separate  for  the 
purpose  of  being  applied  only  to  the  payment  of 
iheliabUiiiea  of  the  transferring  company. 

Tbib  waa  an  appeal      Matthew  Cocker  bam  a 

decision  of  JmA  Bomilly,  sitting  as  arbitrator 

(a)  Bsffortwl  hj  H.  Put*  Ik^,  BMoMMfrlaw. 


[Ct.  op  Aw. 


under  the  Earopean  Society  Arbitration  Act  187% 
whereby  he  decided  that  Cocker  was  not  entitled 
to  rank  as  a  creditor  of  the  Industrial  and  General 
Life  AsBUFBUce  and  Deposit  Compaq,  under  m 
]joHcy  of  assoraaoe  whiob.  he  had  efuoted 
that  company. 

The  facts  of  the  case  were  as  follows : 

In  1851  Cooker  eHecbed  a  policy  of  insurance  for 
1001.,  on  the  non-participabiog  scale,  with  the 
above-named  company,  on  the  joint  Uvea  of  himwAlf 
and  Sarah  Ann  CocKer.  his  wife,  at  the  yearij 
premium  of  21.  Oe.  Qd. 

The  policy,  which  was  dated  the  22nd  July  1851, 
provided  that  if  the  premiums  wore  poncfeuaUy 
paid  at  the  office  of  the  company,  the  fhnda  ana 
other  property  of  the  said  company  should  be  liaUa^ 
Bcowoing  to  the  provisions  of  .the  deed  or  deeda 
Bsfctiement  of  the  said  company,  to  pay  to  the  said 
assured,  his  executors,  administrators,  or  assigns; 
within  tlu!<ee  months  after  satisfactory  proof  bad 
been  given  of  the  death  of  either  of  the  said 
Matthew  Codcer  and  Sarah  Ann  Cooker,  the  snnt 
of  lOOZ. :  Provided  always,  that  the  capital  stook 
of  the  said  company,  or  so  much  thereof  as  for  the 
time  beiuK  should  nave  been  subscribed,  and  the 
other  stodui,  funds,  securities,  and  property  of  the 
said  company  remaininir  at  the  time  of  any  claim 
or  demand  made,  nnapplied  and  undisposed  of, 
and  inapplicable  to  prior  claims  and  demands,  ia 
pursaance  of  the  trusts,  powers,  and  authorities 
contained  in  the  said  deed  or  deeds  of  BSttlemeat, 
should  alone  be  liable  to  answer  and  make  good 
all  claims  and  demands  upon  the  said  coaxpuaj, 
under  or  by  virtue  of  the  said  polipy  and  all  other 
policies;  euadthatnodirector,proprietor,ormembw 
of  the  said  company,  hie  heirs,  executors,  or  admi> 
nistrators,  dionld  by  reason  of  any  policy  of  m- 
surance  or  instmment  securing  annuities,  or  (rf 
the  whole  of  the  polidea  of  assuranoe  and  insfem- 
menbs  securing  uumiUee  taken  together,  whioh 
any  director  had  signed  or  might  f  ign,  be  in  any* 
wise  individually  or  personally  liable  or  subjeob  to 
any  claims  or  demands  against  the  said  company 
beyond  the  amount  of  the  unpaid  part  of  his 
particular  share  or  shares  in  the  eaid  capital  stock, 
or  in  BQch  part  of  the  said  capital  stock  as  ftn*  the 
time  being  should  have  been  subscribed. 

This  policy  was  executed  hy  three  directors  of 
the  company,  and  sealed  with  the  company's  seaL 

The  Industrial  and  General  Life  AjBsnrauoe  and 
Deposit  Company  waa  formed  under  a  deed  of 
settlement,  dated  the  10th  Deo.  1849,  and  was 
completely  r^pstered  nnder  the  Joint  Stodc  Com- 
panies' Act  1841  (7  &  8  Yiofe.  c.  110). 

The  deed  of  settlement  provided  hy  its  190th 
clause  that  "  it  shall  be  lawfhl  for  an  extraordi- 
nary board  of  directors,  specially  called  for  (he 
purpose,  to  enter  into  a  resolution  recommeniKiiB 
the  dissolntion  of  the  company,  and  upon  snoh 
dissolution  being  so  recommended,  the  same 
extraordinary  board  shall  cause  an  extraordinary 
general  meeting  to  be  convened  for  the  purooseoC 
taking  into  consideration  the  propriety  of  oubsoIt- 
ing  the  company;  and  if  at  such  extraordinacr 
general  meeting  a  reeolution  should  be  entsrea 
into  for  disac^viug  the  company,  then  the  board 
direotors  shall  call  a  seoond  e^raordinary  gmecal 
meetiiu?  for  the  pnrpose  ti£  oonfirming  or  ngeotinff 
such  dissolntiou;  and  sndi  otnKWmnaiy  gsmnl 
meeti^  dudl  be  held  within  the  spaoe  ^  Ibrtj 
di^  after  the  issolutian  for  dissolvii^  shall  hn* 
bm  entered  into  at  thA  first  exfc^ui-^iHwy^^ 
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meeting;  and  if  sacfa  reBolution  for  dissoWiog 
•hall  have  been  confirmed  at  each  second  extra- 
ordinary general  meeting,  then  from  the  time  of 
■aoh  conBrmation  the  oonpany  Bhall  be  dissolred, 
and  the  boBineaB  thereof  Bhall  be  concladad. 

And  by  its  19l8t  clause  it  prorided  "  that  im- 
mediately npon  the  diaaolntion  of  the  company 
the  board  of  directors  shall,  out  of  the  fiinds  or 
property  of  the  company,  pay  and  Batisfy  all  the 
immediate  claims  and  demanda  on  the  company 
arising  from  insnrances  or  oUier  contracta  or 
eDgagemeots,  aad  shall  obtain  from  some  other 
■Bsmwnce  oompany,  or  fpom  tiie  directors  or 
managers  of  some  other  assnranoe  society  or 
oompaoiT,  «□  nndwrtftVing  to  pay  and  satisfy  the 
remainonr  of  the  claims  and  dunanda  on  the  com- 
pany arising  from  assorancea,  annuities,  or  other 
contracts  or  engagements,  whan  and  as  the  time 
ibr  the  payment  and  satisfaotim  of  the  same  shall 
TeapectiTely  airive :  ud  shall  cMise  to  be  trans- 
ferred to  some  other  assnranoe  company,  or  to 
Bome  of  the  trustees  or  direotors  of  such  other 
assnrance  society  or  company,  so  much  of  the 
fnnds  or  property  of  the  company  as  shall  be 
agreed  npon  oetween  the  contracting  parties  as 
will  be  sufficient  with  the  premiams  that  may 
become  payable  in  respect  of  all  their  existing 
policies,  to  en^Ie  the  society  or  company  from 
whom  or  from  whose  directors  or  managers  the 
undertakings  shall  hare  been  obfeamed  to  comply 
therewith,  and  shall  make  snoh  arrangements  wiui 
the  said  assnranoe  company,  or  the  said  directors 
<nr  managers  in  regara  to  the  said  nndertakings 
as  the  board  of  directors  shall  in  their  discretion 
think  fit,  and  shall  canse  to  be  done  and  execnted 
all  anch  acts,  deeds,  and  things,  as  in  the  opinion 
of  the  board  of  directors  snail  be  necessary  or 
advisable  for  carrying  the  same  engagements  into 
effect;  and  if  an^  fnnds  or  property  of  the  com- 
pany shall  remain  after  answering  the  parposes 
aforesaid,  shall  canse  the  same  or  so  mnch  as 
shall  not  consist  of  money,  to  be  sold,  got  in,  or 
otherwise  converted  into  money,  and  shall  canse 
the  moneys  arising  from  the  said  remaining  fnnds 
or  property,  or  of  which  the  same  shall  consist, 
to  be  paid  and  distributed  at  snch  time  or  times 
as  they  shall  think  fit,  to  and  amongst  the 
pR^irietOFS  and  other  hdders  of  shares  in  the 
temporaiycaintal  of  the  oompanyand  the  members, 
aoondxng  to  thdr  respeotiTO  nghts  and  interests 
tiwrein;  and  notwithstanding  the  dissolution  of 
tin  company,  thrae  presents,  and  the  prorisicms 
herein  oontamed,  and  all  powers,  privil^^  rights 
and  dnties  of  the  proprietors  and  other  holders 
ol  shares  and  memoera,  including  the  powers  to 
call  and  hold  extraordiiwry  general  meetings  of 

rprietors  and  members,  and  the  power  to  call 
and  enforce  the  payment  of  farther  instal- 
asents  or  shares,  shall,  until  all  claims  and  demands 
ohall  hare  been  reKpectively  satisfied  and  provided 
for  as  aforesaid,  and  until  a  final  decision  shall 
have  been  made  of  the  residae  (if  any)  of  snoh 
moneys  as  aforesaid,  remain  and  oontdnne  in  fall 
&ro^  so  £sT  as  tiie  same  m^  be  necessary  for 
irinding-iip  the  ooneems  of  the  oompony,  wid  for 
enabling  the  boacd  of  directors  to  dispose  of  the 
fnnds  or  proper^  of  the  company,  and  to  satisfy 
and  to  provide  fiur  sndi  Aums  and  desnuda,  and 
to  make  sued:  payments  and  dnteibatHm  as  afor^ 

■Bid." 

In  Sept.  1855,  negotiations  were  set  on  foot  tear 
the  amalgamation  m  the  Indostrial  aiul  Qtmeial 


Idfe  Assnrance  Deposit  Company,  with  another 
company  called  the  People's  Provident  Agsnrance 
Society,  which  was  established  under  a  dead  of 
settlement,  dated  the  2nd  Sept.  1854,  and  was 
oomptetely  registered  nndw  the  Joint  Stock  Gom- 
peniea  Act  1844. 

In  Oct.  1855,  a  circular  was  issued  by  the 
direotors  to  the  shareholders  and  policyholders 
of  the  Indnstrial  Company,  stating  the  terms  of 
proposed  amalgamation,  and  setting  forth  the 
advantages  which  would  result  to  all  parties 
therefrom.  It  was  admitted  that  Matthew  Cocker 
received  a  copy  of  this  cironlar,  although  being 
a  non-participating  policjrholder,  he  was  not 
entitled  to  votia  at  the  meetings  of  the  members. 

The  proposed  amalgamation  was  i^reed  to  and 
confirmed  by  extraordinary  general  meetings  of 
the  members  and  shareholders  of  the  Industrial 
Company,  and  it  was  carried  into  effect  by  a 
deed  dated  the  dth  Nov.  1855,  by  which  the  two 
companies  mutnally  oovenanted  that  immediately 
on  the  dissolution  of  the  Indnstrial  Company,  the 
whole  buBiness,  assets,  and  property  of  the  oom- 
pany  should  be  consolidated  and  amalgamated 
with  the  business,  assets,  and  , property  of  the 
People's  Provident  Society,  and  that  the  said 
society  should  continue  as  theretofore  to  be  regu- 
lated in  all  respects  by  the  said  deed  of  settle- 
ment of  the  2nd  Sept.  1854 ;  tb&t  upon  the  said 
amalgamation,  the  then  present  manager  oE  tiie 
Industrial  Company  should  beoome  tiie  manager 
and  Secretary  of  the  People's  Provident  Society; 
that  as  soon  after  the  completion  of  the  amalga- 
mation as  ciroumstanees  would  permit,  t^e  busi- 
ness ai  the  People's  Provident  Society  should  be 
priocipaUy  carried  on  at  No.  2,  Waterloo-place, 
the  then  principal  office  of  the  Indnstnd  Company; 
and  by  the  last  clause,  that  the  People's  Fro'ndenb 
Society  should  pOT  and  satisfy  all  the  claims  and 
demands  on  the  Indnstral  Company  arising  from 
aasarancea,  annuities,  or  other  contracts  or 
engagem^ts  whatever,  when  and  as  the  times 
for  payment  or  satiefaction  of  vhe  same  should 
respectively  arrive,  and  should  indemnify  the 
Industrial  Company  and  each  of  the  membera  and 
ahareholders  thereof  against  all  such  claims  and 
demands.  After  tin  amalgamatum,  the  bosiaeBs  of 
the  united  oompaniee  was  oarried  im  under  the 
name  of  the  Feeze's  Provident  Indnstarial  and 
€lenm«l  lofb  Assnranoe  Society. 

Cocker  received  no  notice  of  the  oomnletion  of 
the  amalgamation,  nor  was  his  poUoy  indorsed  by 
the  Peop^'s  Provident  Society,  nor  was  any  new 
policy  issued  to  him  in  ^aoe  of  his  old  policy. 

By  the  European  Sonetjr's  Act  1859,  the 
People's  Provident  Society  was  incorporated  with 
the  European  Assuranee  Sodety,  and  the  bnsiiiess 
was  thenceforth  carried  on  under  the  latter  name 
at  the  same  offices. 

By  an  order  dated  the  12th  Jan,  1872,  the 
European  Assaranoe  Company  was  ordend  to 
be  wound-up,  and  by  an  order  dated  the  7th  June, 
1872,  the  Industrial  Company  was  ordered  to  be 
wonnd-np. 

Cocker  paid  the  memiums  on  his  policy  on  the 
fo(^^  of  the  anuugamatiou  down  to  the  date  of 
the  windii^up.  After  the  amalgamation  the 
receipts  wers  headed  "Hie  People's  Proridoit 
Assurance  Sooie^,  with-whioh  is  incorporated  the 
Industrial  and  (3eneral  Life  Assnrance  Company" 
down  to  1859,  from  which  date  th^  were  headed 
"  The  Ennmean  Aisnraooe  Sooiefer.^  ^  ^ ^ 
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Cooker  claimed  to  prove  u;ainst  the  Tn^^^iitriftl 
Company  for  the  aroonnti  of  his  policv. 

His  claim  ttbs  rejected,  hj  Lord  &milly,  who, 
on  the  ISth  Nov.  1874,  delivered  the  following 
judgment :  "  I  am  of  opinion  that  Mr.  Cocker  as- 
sented to  the  arrangement  indicated  hj  the  cir- 
cular, and  that  he  assented  to  the  tcirms  of  the 
deed  of  the  6th  Nov.  1855,  hj  which  it  wae  carried 
into  effect.  I  am  also  of  c^inion  that  the  &ct  di 
ICr.  Cockw  having  paid  his  preminma  after  the 
year  1855.  and  taken  reoeipts  for  the  same  in  the 
Jrorm  referred  to  in  l^e  case,  is  evidence  that  be 
looked  to  the  European  Society  tar  paj^ment  of  the 
moneys  assured  by  his  policry^  and  intended  to 
release  the  ladostnal  Company.  I  am  still  more 
atecmgly  oonfirmed  in  this  view  by  finding  that  a 
case  similar  to  this  has  been  before  me  at  the 
Bolls.  In  Garr'$  Otwe  (33  Beav.  542)  a  policy- 
holder was  held  to  be  bound  by  years  of  acqni- 
-escenoe  in  a  similar  arrangement^  whereby  he  paid 
his  premiums  to  another  company,  and  acted  in 
-every  way  upon  the  arrangemect.  The  o^ect  in 
that  case  was  that  a  formuity  in  the  deed  of  settle- 
ment had  not  been  observed ;  bat  I  held  that  he 
was  bound,  whether  there  was  any  clause  of  dis- 
■olntion  in  ibo  deed  of  settlement  or  not,  and 
whether,  if  there  was,  it  had  been  observed  in  the 
deed  of  amalgamation  or  not." 

From  this  dedaion  Cocker  appealed,  having 
obtained  the  refjoisite  certificate  £rom  Ur.  Beilly, 
the  present  arbitrator,  under  the  provisions  of  the 
European  Arbitration  Act  1875. 

Waller,  Q.C.  and  J.  WHMruon  for  the  appellant. 
—The  court  will  probably  be  struck  with  the 
similarity  between  clause  191  in  the  deed  of  settle- 
ment of  the  Industrial  Company  and  the  corres- 
ponding clause  in  BoH'b  C<ue  (33  L.  T.  Eep.  N.  8. 
766 ;  L.  Bep.  1  Ch.  D.  307).  bnt  there  ara  material 
distinotiouB  between  that  case  and  the  present 
case.  In  Sorfa  Case  the  policyholder  received  a 
.great  deal  more  information  tlian  he  did  in  this 
^jsse ;  he  received  notice  of  the  completion  of  the 
■amalgamation,  and  was  invited  to  send  his  policy 
for  indorsement  and  did  so.  Xotiiing  of  the  Idnd 
•occurred  in  the  present  case.  Aa  a  non-partioipat- 
ing  policyholder,  not  entitled  to  vote  at  the  meet- 
ings of  the  company,  and  unable  to  control  in  any 
ynj  the  business  of  the  company.  Cocker  is 
-entitled  to  have  his  rights  under  the  191st  clause 
of  the  deed  of  settlement  strictly  enforced.  Cnder 
that  clause  he  was  entitled  to  have  a  specifto  por- 
tion of  the  assets  of  the  company  set  apart  fbr  the 
•peoifio  purpose  of  meeting  the  liability  on  his 
policy.  Unless  some  such  effect  be  given  to  the 
l9lBt  clause  all  its  [ottvisions  would  be  mere  waste 
paper.  This  view  was  taken  in  Wood's  Oaae 
(Beilly's  Albert  Arb.  Cas.  58),  where,  swsAdng  of 
a  similar  clause.  Lord  Cairns  says :  "  The  clause 
oontempkites  that  this  fund  should  be  ear- 
marked and  uiwopriated  in  some  way  when  the 
•moont  ahonld  have  been  astertained.  so  that  there 
might  be  added  to  it  the  premiams  on  the  poliues 
iawufnred,  and  so  that  it  might  be  aaoertoined 
that  the  fund  transferred  and  the  aocminc  pre- 
miums would  be  sufficient  to  pay  the  policies,  the 
liabilities  on  which  was  transteiTea."  [CAmf8,L.C. 
— If  there  was  nothing  peculiar  in  the  deed  in  Uiat 
case,  the  observations  tiiece  repotted  would  cer- 
tainly be  at  varianoe  with  tiie  deoi^m  in  Horft 
Caaej. 

Higgina,  Q.C.  andJiiotn«r,  for  the  joint  officaal 
liquidator,  were  not  called  uptm. 


[Or.  OP  AiP. 


The  LoBD  CiUKCBLLOR. — We  have  no  hesitation 
in  saying  that  we  think  this  case  is  governed 
by  the  decision  in  jSorV$  Case.,  The  case  to 
which  Mr.  Waller  has  just  now  referred  would 
not  be  binding  on  this  court,  necessarily  so, 
being  a  decision  in  an  arbitration,  but  my 
present  impression  is  that  the  deed  in  that  case 
had  certain  pecnliarities,  which  do  not  ^ipear 
in  the  present  ease.  But,  whether  that  be  ao  or 
not,  it  appears  to  na  that  the  deed  in  the  preamt 
case  is  exactly  the  same  for  the  present  [turpose  as 
that  which  this  court  had  to  consider  in  Sorft 
Oate.  We  think  there  was  here  a  deed  by  whicdi 
the  policyholder  was  bound,  and  that  the  con- 
tract of  we  policyholder  being  that  the  assets  o£ 
the  company  should  bo  liable  to^  him  aconrding^ 
and  only  according,  to  the  provisions  of  the  deed 
of  settlement,  anything  that  was  done  with  those 
assets,  justified  by  the  terms  of  the  deed  of  settle- 
ment, was  an  appropriation  of  the  assets  to  which  the 
policy  holder  could  not  object  But  there  was  here 
bond  fide  an  anaugement  agreed  upon  between  the 
twocompanies,theIndustriBlandtheFeople's  Provi- 
dent, for  amalgamation.  It  was  an  amalfi^matton  in 
the  strictest  aenae  of  the  tenn,for  eveiy  shareholder 
in  the  Industrial  woa to  beo(»ne  aahareholder  in  the 
People'a  Provident.  The  mode  in  which  the 
amalsamation  was  carried  out  was  by  a  ^aaolution 
of  the  Indoatrial,  according  to  the  terma  of  the 
deed  of  settlement,  and  after  reaoiutious  at  general 
meetings,  according  to  the  deed,  had  been  come 
to.  A  further  moSe  in  which  the  anialganiati<m 
was  to  be  carried  out  was  by  a  handing  over,  con- 
sequent npon  a  dissolution,  of  the  whole  of  the 
assets  of  the  Industrial  Company  to  the  People's 
Provident ;  and  then  the  only  diminatiou  or  sub- 
traction from  those  assets  was  this,  that  inasmuch 
as  the  value  of  a  share  in  the  Industrial  was  upon 
calculation  taken  to  be  greater  than  the  value  of  a 
share  in  the  People's  Provident,  every  shareholder 
in  the  Industrial  was  to  receive,  not  merely  a 
share  in  the  People's  Provident  in  exchange,  but 
also  a  bonus  tn  1«.  in  caah,  representing  che 
greater  value  of  the  shore  wbidk  he  gave  np.  Ibe 
payment  of  that  Is.  a  ahaie  waa  in  the  nature  of 
an  advance,  or  distribution  of  the  surplus  assets 
as  it  wore,  of  the  ludustrial  Companv  after  pro- 
viding for  all  tho  claims  upon  it ;  and  a  distribu- 
tion of  surplus  assets  of  that  kind  was  warranted 
by  the  {^visions  of  the  deed  of  settlement.  In 
our  opinion,  therefore,  the  provisions  of  the  deed 
of  settlement  were  compli^  with.  I  cannot  read 
the  clause  of  the  deed  now  before  as,  at  all  events, 
as  meaning  that,  upon  an  arrangement  of  this 
kind,  the  assets  handed  over  to  the  transferee 
company  were  to  be  ear-marked  and  kept  separata 
for  the  purpose  of  being  applied  to  the  payment^ 
and  only  to  the  payment,  of  liabilities  accruing  on 
policies  of  the  old  company.  In  my  opinion,  the 
meaning  of  thq  clause  of  tiie  deed  now  before  us 
ia  thia :  that  the  aaaeta  handed  over  to  the  com* 
pany  should  become  aaeete  genenUy  of  the  new 
compwiy.  Then  ICr.  Cocker  having  notioe  bdhre, 
in  the  dearest  and  moat  express  terma,  that  aa 
amalgamation  waa  about  to  take  place,  warranted, 
as  the  two  companies  conceived,  by  iheir  deed  of 
settlement,  had  notice  subsequently  within  a  year 
that  the  amalgamation  had  actoalfy  taken  place ;  . 
he  bad  that  notice  by  the  reoeipfe  Uut  was  givea 
to  him  On  the  next  payment  of  nis  premium,  and 
he  continued  to  have  that  noUce  for  many  years 
afterwards.  If  he  had  cbsiied'to  inveatisate  tho 
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details  of  the  sirangement  for  amalgamation,  BtiU 
more  if  he  deaired  to  make  any  objeofcion  to  those 
details,  the  time  for  him  to  do  bo  would  have  been, 
on  hia  receiving  the  notice  that  the  amalgamation 
had  taken  place.  In  place  of  that  he  remained 
for  fifteen  yeara  paying  his  premiums  on  the 
fboting  of  the  unalgamatiou,  and  dnring  all  that 
time  he  iraa  entitled,  if  the  amalgamated  oompany 
had  been  a  sacoesa,  and  had  tnrned  oat  prosper- 
ouly,  to  the  advantage  he  would  thereby  have 
donved,  and  it  u  not  ontil  after  the  atate  oi 
insolvency  of  that  company  ia  aaoeituned  that 
this  okim  is  made,  to  go  back  oa  the  old  company; 
and  to  assert  his  right  against  them.  I  repeat,  it 
is  my  opinion,  and  fUso  the  <^inion  of  my  teamed 
oolleagnee,  that  the  case  is  entirely  goremed  by 
(he  ratio  decidentU  in  Hori'a  case. 

Jahes,  IaJ.  and  Baggauat,  J.A.  concnrred. 

Caikms,  L.G. — There  will  be  the  same  order 
with  respect  to  costs  aa  in  Hori^»  case. 

8<dioitors  Ibr  tiie  appellant,  Btw«tu,  WHkituont 
and  flame*. 

Solicitora  for  the  reapondectB,  Mareer  and 
Jfsreer. 


BcUurday,  JtUy  15. 
(Before  JAusa  and  Meluse,  L.  JJ.). 
Ee  Bbtvolds.  (a) 

Pracfice — Fund  in  eovrt — Proceed*  of  sale  of 
teitled  estate — Payment  out  to  tenant  in  tail — 
Dieentailing  deed. 

Certain  real  estate  of  tohitsh  a  lunatic  teas  tenant 
in  iaU  was  sold  under  a  private  Act  of  Parlia- 
ment, and  the  woceeds  were  paid  into  court  in 
Hu  matter  of  the  Umacy  and  invested  in  console 
which  the  Act  directed  to  be  treated  as  real  estate. 
The  limaiio  died,  and  the  tenant  in  iaU  tn 
remainder  eonoerted  hie  estate  UtH  into  a  hose 
fie  and  subsequently  died. 

Sdd,  that  tJie  fund  could  not  be  paid  out  to  the 
persons  claiming  throiuh  Auh,  except  vpon  the 
production  of  a  pn^er^^  exeotUed  dwd  miargtTig 
(he  base  fee. 

Be  ButWa  Will  (i.  Bep.  11  479)  foOowed. 
This  was  a  petition  in  lanac^  for  the  payment  oot 
of  oonrt  oi  a  fnnd  representing  the  prooeeda  of 
Bale  of  certain  real  estate. 

The  real  estate  in  question  was  settled  on  one 
3!ai7  Beynolds  for  life,  with  remainder  to  her 
children  in  equal  shares  as  tenants  in  common  in 
tail,  with  cross-remainders  between  them.  On 
her  death  in  1839,  her  son,  Charles  Cole  Reynolds, 
became  entitied  under  the  settlement  to  one 
tVflUkh  share  of  the  estate  as  tenant  in  tail 

In  1818  Chazles  Cole  Beynolda  became  a 
hmi^la 

By  a  private  Art  of  Aniiament,  passed  in  1840, 
the  estate  was  directed  to  be  sold  and  the  prooeeda 
of  sale  paid  into  court,  the  one  twelfth  share  of 
the  lunatic  being  carrifld  to  his  separate  account ; 
and  it.was  provided  that  the  said  one  twelfth  share 
should  be  reinvested  in  the  purchase  of  real  estate 
to  be  settled  to  the  same  uses  as  the  real  estate 
which  had  been  sold,  and  in  the  meantime  to  be 
invested  in  couboIs  and  treated  as  real  estate. 

In  1858.  Charles  Cole  Beynolda  died  with- 
out issue,  and  without  having  done  any  act  to  bar 
the  entail 

Thereupon,  under  the  limitationa  of  the  aettle- 
M  B«vectod  1)f  H.  Put,  Weq,,  BwrtitSMt-Taw, 
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ment,  hia  share  became  veated  in  hia  brothers  and 
sisters,  his  brother  George  Beholds  becoming 
entitled  to  one  eleventh  part  of  it. 

George  Bej^nolds  by  deed  enrolled  converted 
hia  estate  tail  in  this  one  eleventh  share  into  base 
fee,  and  died  in  1860,  leaving  two  danghters  his 
co-heiresses,  and  his  widow,  to  whom  he  had  by 
will  devised  and  bequeathed  all  hia  property, 
appointing  her  also  executrix  of  his  will. 

In  purananoe  of  an  order  made  by  the  Lords 
Justices  on  the  25th  June  1860,  a  snm  of 
4431.  6«.  4d.  consols  (whidi  r^wwented  the 
eleventh  shares  of  Gecnrge  Boberts  in  the  deceased 
lunatic's  one  twelfth  sEare  of  Ha  aettlad  estate), 
was  carried  over  to  an  aooonnt  intituled  share 
of  Creorge  Boberts  dsoeased,"  the  aoooont  of  the 
real  estatea. 

The  widow  and  the  daughters,  who  had  recently 
attained  twenty-one,  now  presented  a  petition 
praying  that  tma  anm  of  oonsols  might  oe  sold, 
and  tlut  the  money  arising  from  the  sale  m^ht, 
after  payment  of  costs,  be  paid  to  them. 

E.  W.  Byrne,  for  the  petitioners. —  The  old 
practice  was  to  pa^  out  the  fnnd  in  a  case  of  this 
Idnd  without  requiring  the  production  of  a  disen- 
tailing deed:  {Be  Watson,  10  Jnr.  N.  S.  1011). 
But  in  Be  ButUr'e  WtU  {L.  Bep.  16  Eq.  479) 
Lord  Selbome,  when  sitting  for  the  Master  of 
the  Bolls,  refused  to  order  payment  of  the  fund 
out  of  court  without  the  production  of  a  disen- 
tailing deed.  This  decision  Malins,  Y.  G.,  declined 
to  follow  in  Be  Bow's  Estate  (29  L.  T.  Bep^  N.  S. 
824;  L.  Bep.  17  £q.  300).  There  is  a  similar 
diverai^  of  practice  in  payment  out  of  oonrt  of 
moneyapaidinunderthelieases  and  Sales  of  Settled 
Estates  Act,  for  in  Be  Wood^e  Betiled  Estates 
(L.  Bep.  20  Eq.  372),  Malina,  T.  0.  followed  the 
old  practice,  and  ordered  the  fund  to  be  paid  out 
without  the  execution  of  a  disentailing  deed,  while 
£a  Be  Broadwood's  Settled  Estates  (L.  Bep.  1 
Ch.  D.  438),  Jessel,  IC  B.,  required  a  disentailing 
deed  to  be  entered. 

James,  L.J.  —  I  think  we  must  follow  the 
decision  of  Lord  Sdbome  in  Be  BuUer's  WUl. 
That  was  in  truth  a  decision  of  the  Lord 
Chanoellcn',  though  he  was  then  exercising  an 
original  jurisdiction  in  a  matter  attached  to  the 
BoIIa  Court.  The  money,  therefore,  cannot  be 
paid  to  the  petitioners  except  npoa  the  prodnctioa 
to  the  r^strar  of  a  properly  »eouted  deed 
enlarging  the  hose  fee. 

MxLUsa^  h.  J.,  concurred. 

S(dioitor,  J9.  Byrne. 


Saturday,  July  15. 
(Before  Jakes  and  TifKmsK,  L.JJ.) 
Be  Thobf.  (a) 
Lunacy — Settled  estate — Z/anatic  tenant  for  life — 
Consent  of  eouirt  to  barring  entail — Interest  of 
htnaiic 

A  lunaiic  was  tenant  for  life  of  certain  real  estates, 
induding  the  advowson  of  a  rectory.  A  lease  of 
this  property  had  been  granted  by  order  of  the 
court  for  nmety-rtine  years,  if  the  luTtatic  should 
so  long  live.  This  lease  had  become  vested  in  a 
person  who  was  alto  firet  tenant  in  tail  in  re- 
mainder  expectant  on  the  death  of  the  lunatic 
toUhoiU  issue  male.   The  lunatics  was  over  eighty 

(<0  Bapoitol  br  H.  Put,  Xm.  BueIiImMaw.  t 
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years  of  age,  and  had  never  had  any  is$ue.  The  ! 
ji/r$i  iffnant  in  iail  in  remainder  wiahing  to  sell 

the  next  presentation  to  the  rectory  presented  a 

peiUion  praying  the  court,  as  pndector  of  {he 

aettleTnent,  to  conaent  to  the  haxrvAg  of  ike  eaiail 

of  (he  adoowaon  : 
Sad,  tiiai  the  court  ought  not  to  interfere,  as  ihe 

appUeaiion  toaa  not  made  for  the  hsnefii  of  the 

liMuUic'a  eatate. 
This  web  a  petition  in  Innaxsj. 

John  Ttunp,  who  ires  fmsiA  Innatic  by  inqnid* 
tion  in  Jan.  1816,  was  tenant  for  life  of  certun  real 
estate!,  inolnding  the  edTOwaons  of  the  reotorr  o£ 
Snailwell,  and  the  vicarage  of  Chippenham,  in 
the  county  of  Cambridge. 

In  1864,  in  parsoance  of  an  order  of  the  court, 
the  lanatic,  by  his  committee,  executed  a  lease  of 
a  part  of  t^e  estates,  including  the  adrovraons,  to 
two  personB  for  ninety-nine  yeare,  if  the  Innatio 
should  so  lonfc  live,  at  a  rent  of  25001. 

ThiB  lease  had  become  rested  in  W.  M.  Thorp, 
as  administrator  of  tibe  surriTor  of  tiie  two 
leasees. 

W.  M.  Thorp,  ytho  was  also  first  tenant  in  tail 
in  remainder  expectant  on  the  death  of  T.he  lunatic 
without  iune  male,  desired  to  disentail  the 
advowsons  for  the  parpoae  of  selling  the  next 

Erasentations  to  the  rectory  and  the  Tioarage,  and 
e  presented  this  petition  to  obtain  the  cmsent  of 
the  court  as  protector  of  the  setUement. 

The  lunatic  was  now  eighty-two  years  of  age, 
and  had  never  had  any  issue. 

The  present  incnmbsnt  of  both  livings  was  the 
next  tenant  in  tail  in  remainder  expectant  on  the 
dealJi  of  the  petiticmer  without  issue  male. 

The  petitioner  was  married,  bnt  had  had  no 
issue.  The  incumbent  was  sereuty-one  yeacrs  of 
Age,  and  in  weak  health. 

A  large  sum  had  been  offered  for  the  next  pre- 
seiltations. 

J.  Peareon,  Q.O.  and  W.  B.  He-ith,  in  support  of 
tbe  petition,  urged  that  the  ^>plioation  was  a 
reasonable  one,  as  the  petiticmer  was  in  pcaaeBsion 
under  the  lease. 

Langtoorihy,  for  the  incumbent,  contended  that 
the  application  should  not  be  entertained,  as  it 
was  nc^t  for  the  benefit  of  the  lunatic's  estate,  and 
could  only  benefit  one  collateral  at  the  expense  of 
another. 

Without  eallii^  for  a  reply, 

Jahes,  L.  J.,  said :  I  do  not  think  we  ou^ht  to 
interfere.  There  is  nothing  in  tbe  application 
that  affects  the  interests  oif  the  Itmatic  or  his 
estates.  As  for  the  lease,  it  was  executed  in 
order  to  put  the  family  in  possession  of  the  ftimily 
estates.  I  think  the  advowsons  ought  to  be  left 
to  go  with  the  estates. 

Melusu,  L.J. — I  am  of  the  same  opinion.  The 
owner  of  an  estate,  as  a  general  rnle,  does  not  wish 
to  separate  a  &mily  living  from'  the  estate.  As  it 
is,  t^ere  is  nothing  to  prevent  the  petitioner  from 
sellini^  the  next  prasenlwtion  subject  to  the  risk  of 
his  dymg  before  ttie  Innatio. 

SolidtoTB  for  the  petitioner,  Weatem  and  Bona. 

SoUcitorB  for  the  reBpondant,  Ford  and  Zioyd. 


April  7,  8, 10,  and  12. 

(Before  Jahk  and  Hellish,  L.  J  J.,  and 
Baqgallat,  J.A). 

Se  Thb  Souxh  Wales  Axlahiic  Ssujumr 
CoKFAinr.  (a) 

Oompany — Winding-up — Vnregiaiered  company  of 
more  iham  twenty  memhera —  Companie*  Ad  180^ 
as.  4, 199. 

Qucere,  whether  a  company  conaigting  of  more  &mn 
twenty  persons,  and  which  is  iUegalby  reaaon 
iti  ni>t  kamng  heen  registered  under  the  Com- 
panies Aet  1862,  can  be  ordered  to  be  trnwRcMip 
under  the  199tA  aeeHon  cf  that  Aet  onfkepeiUiom 
of  eiUier  a  memher  or  a  credUor. 

The  aoUeitorB  of  an  UlMal  company  of  thU  himd 
presented  a  petition  for  <ft«  wimdi/ng-vp  of  the- 
company  as  ereditora  in  reapeet  of  a  oiUof  eoais 
whuA  consisted  ^eaily^  <^  their  profeeaifmdl 
chargea  in  connection  with  ihe  formaiion  of  the 
company,  and  partly  of  ehargaa  for  wori  done 
on  the  retainer  of  the  manager  and  eommttfos  of 
aupervntemdenee  of  the  company. 

Held  {affirming  the  decision  of  MaUna,  V.C.),  that 
as  the  aolicitori,  having  been  parties  to  the  iUegat 
act  of  forming  the  company,  could  not  recover 
their  charges  in  connection  with  its  formaiion^ 
and  as  the  authority  of  the  manager  and  com- 
mittee to  retain  titan  for  the  other  work  eovdd 
only  beproved  hy  (he  production  of  ihe  deed  em»- 
atituUng  the  company,  which,  owing  to  tto  tUe- 
galitu,  eould  not  be  admitted  as  evtdenee,  they 
eovM  not  eatdbUeh  a  8i0,eient  debt  to  aufport 
(ktnir  peHUont  vihich  was  aeeordinghj  dismiseed- 
witheotU. 

This  was  va  appeal  from  a  decision  ^  MaUne^ 
Y.G.,  who  diamiasod  a  petition  for  the  winding-ni> 
of  the  above  company  under  the  following  eiroam- 
stanoes: 

The  South  Wales  Atlantic  Steam^ip  Com- 
pany was  formed  under  articles  of  agreenamfe 
dated  the  25th  Jan.  1871,  for  tiie  purpose  oT 
est^li^ing  a  line  of  steamers  between  Cardiff' 
and  other  ports  in  the  Bristol  Channel,  and  Kew 
York  and  other  ports  in  the  United  States  and  in 
the  British  Dependencies  in  Hortb  Amerioa. 

By  theae  articles  of  agreement,  the  partMB  to 
which  were  therein  called  "  the  adventurers,"  ib 
was  provided  that  tiie  capital  of  the  undertaking- 
should  be  108,800L;tflTided  into  256  equal  sfaaveK 
of  426L  each,  and  shonld  be  oontribotod  d» 
adrentarerB  in  proportton  to  the  ntm^er  of  flhag— 
aet  a^dnsfe  their  Teapeotive  iMtiieB  intheaAedoi^^ 
that  the  adventurers  should  oontribnte  nuAa 
futtiierBamBaaiDi^  be  requiiedfor  thepurpuaee 
of  the  undertaking  npon  beinR  called  upon  to  do- 
so  by  the  nauager  acting  on  behalf  <^  the  com- 
mittee thereinafter  named;  t^ta  manberof  tlia 
oompany  failing  to  pay  lus  eontrUmtions  mif^t  lift 
sued  or  his  interest  forfeited;  that  theadventaron 
should  be  entitled  to  tiie  profits  in  proportion  to 
the  shares  which  they  held :  that  tse  Teasels  of 
the  company  should  be  registered  in  sudt  natnets 
as  the  majori^  of  the  adventurers  might  £resn 
time  to  time  appoint,  and  that  the  registeired 
owner  should  sign  a  declaration  of  trust,  that  the 
adventurers,  should,  as  soon  as  might  he  aft«r 
75,0001.  of  the  capital  had  been  subscribed  fior» 
and  subsequently  from  time  to  time  as  ofimwiwa 
might  arise,  hold  a  general  meeting  for  the  pur- 
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-poseofnominaUngsMHnmittee  of  sopermteDdence 
to  Bssist  the  manager,  sach  committee  to  have 
pover  to  arrange  for  she  settlement  and  discbar^e 
of  all  preliminary  oosts  and  expenses  incurred  la 
the  fcnmation  and  establiahment  of  Uie  nnder- 
taking,  and  'also  sobjeot  to  the  terms  of  these 
articles  of  ^reement,  to  provide  for  the  general 
costs  and  expenses  of  the  undertaking,  and  to 
make  rules  and  r^pilations  for  carrying  on  the 
aSain  thereof ;  that  the  committee  should  Jiot 
consist  of  more  than  five,  und  that  its  decision 
sfaoold  be  binding  on  all  the  adTentnrers ;  that  the 
general  management  of  the  undertaking  should 
oe  vested  in  the  manager,  with  the  assistaDoe  of 
tbe  oommittoe,  with  whom  he  shoald  oonsnlt  in  all 
■CMOS  of  importance  and  that  the  deoiuon  of  the 
manager  aiul  oommittoe  shonid  be  bindii^  on  tihe 
;adT<mfeDrera. 

After  making  a  number  of  other  provisions 
wbioh'are  immaterial  for  the  purpose  of  the  pre- 
aent  report,  the  articles  of  agreement  went  on  to 
provide  that  the  arrangement  thereby  made  should 
•continue  for  seven  years  ftom  the  2nd  Jan.  1871, 
and  for  snch  fhrther  terms  as  the  adventnrers  or 
the  majority  of  them  ^ould  from  time  to  time 
■determine,  but  that  the  owners  of  two-thlrds  of 
the  capital  for  the  time  being  should  have  power 
to  stop  the  concern  at  any  time. 

It  appears  to  have  been  believed  at  the  time  of 
the  fomtation  of  the  aaaociation  thai  tbe  number 
■of  the  members  was  immaterial,  and  seventy- 
foor  persona  oltimi^y  aobsoribed  Uieir  names  to 
the  articles  of  agreemunt. 

Caila  to  the  amoant  of  4201.  per  share  were 
made,  and  were  paid  upon  a  large  number  of  the 
Stares,  tbe  whde  amoant  paid  np  beiog  83,1001. 
Two  etoamera,  called  the  OUtmorgan  and  the  Pem- 
hroite,  were  built  and  made  voyages ;  a  committee 
«f  snperintendeDoe  was  formed  in  June  1872,  and 
tbe  aasoeiatton  for  some  time  carried  on  its  bnsi- 
neSH.  But  the  earnings  hardly  covered  the  ex- 
penses, and  in  Jaly  1U73  the  members,  having- 
-apparently  baoome  aware  that  the  asaoeiation 
oogfat  to  have  been  registered,  resolved  to  dissolve 
it  and  to  transfer  the  business,  assets,  and  lia- 
bilities of  the  assodation  to  a  new  company  with 
limited  liability,  to  be  formed  for  the  purpose,  and 
to  be  registered  under  the  Companies  Act  1862 

■  awl  1867. 

This  reeolntaon  was  carried  into  efieot  in  May 
1874,  when  tlia  new  company  was  formed  and 
nsirtmed  under  the  name  of  tbe  South  Wales 
-Aiiaatic  Steamship'  Company  (Limited),  and  the 
dbips  and  proper^  <jt  Uie  assoeiatimi  haviz^  been 
^■tacd  at  164^0001.,  whQe  its  debts  were  estimated 
St  80,8402.,  tbe  balance  of  83,1601.  was  treated  aa 
tiie  price  to  be  paid  by  the  company  to  the  aaao* 

■  oation  for  the  purchase  of  its  ahips  and  prc^ter^, 
vfaich  were  transferred  to  the  company  in  oon- 
aidention  of  the  allotment  to  the  late  owners  in 
proportion  to  their  respective  interest  of  a  certain 
■lunfaer  of  fnlly  paid  up  shares  of  101.  each  in  the 
new  company.  And  tbe  new  oompany  agreed  to 
diachaige  ^  the  debts  and  liabilities,  of  the  old 

-■BSBoeiation. 

Tbe  sbarea  were  snbaequently  allotted  to  tiie 
piembegB  of  the  old  association  in  accordance  with 
diia  aixaiigemsat;  bnt,  with  tbe  exoeption  of  tiie 
aihniTS  time  allotted,  only  a  few  others  were 
•allnttitd.  and  the  company  having  prorad  unsno- 
4iaMfnI,  a  volnntary  windmg-np  was  in  May  1875 
rannlrril  npm,  and  in  the  fbllowing  Nov.  an  order 
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was  made  for  continning  tike  winding-up  under 
the  supervision. 

In  tne  meantime  a  petition  for  the  winding-np 
of  the  old  associntion  was  presented  in  July  1875 
by  Messrs^  Luard  and  Sherley,  of  Cardiff,  who 
were  employed  as  Bolioit<n^  in  the  formation  of 
the  aaaociation,  and  subsequently  as  its  general 
BoUoitors,  and  who  had  been  unable  to  obtain 
payment  of  their  bill  of  costs. 

Messrs.  Laard  and  Sherley  had  delivered  two 
bills  of  costs,  one  of  1221.  ISs.  6d.  delivered  in 
1873  for  their  services  to  the  end  of  1872,  and 
another  3541. 10«.  2d.  for  services  dovtn  to  the  date 
of  the  dissolation  of  the  auociation.  Some  oE 
these  charges  were  in  respect  of  the  formation  of 
the  association,  others  were  in  respect  of  the  costs 
of  defending  actions  brought  against  some  of  the 
members  of  tbe  association  fbr  damage  to  goods 
oarried  in  their  ships,  which  actions  Messrs. 
Loard  and  Sherley  had  been  retained  by  the 
manager  and  committee  of  the  sssooiation  to 
defend,  and  the  rest  were  in  respect  of  services 
rendered  in  the  carrying  on  of  the  assooiation  on 
the  same  retainer. 

The  petition  came  on  for  hearing  on  the  26tli 
July  1875,  before  Malina,  Y.C.,  who  dismissed  it 
with  coats. 

In  delivering  his  judgment  the  Yice-Chanoellor 
said :  This  is  a  very  important  case,  and  I  think 
it  is  most  extraordinary  that  such  a  case  should 
have  arisen.  It  appeitrs  that  a  body  of  noblemen 
and  gentiemen  of  the  highest  consideration— 
Marquis  of  Bute  at  the  head  of  tiiem — such  a 
body  of  men  as  I  have  scarcely  ever  seen  asso- 
ciated together  in  a  company  —  agreed  in  the- 
month  of  January  1871,  to  form  a  company  under 
which  they  entered  into  on  the  25th  Jan.  1871,  reeite 
these  circumstances.  The  articles  of  agreement, 
that  "  whereas  the  trade  and  commerce  Cardiff, 
in  the  county  of  Glamorgan,  has  daring  the  lasc 
forty  years  very  rapidly  increased  and  still  is  in- 
creasing ;  and  whereas  np  to  tbe  present  time  no 
regular  service  of  steamships  has  been  engaged 
between  any  port  in  the  Bristol  Channel  and.  the 
continent  cf  North  America;  and  whereas  the 
trade  between  the  mannfEUituring  districts  of 
Sooth  Wales  and  America  has  of  late  years  in- 
creased, aud  still  is  very  lai^ly  increasing ;  and 
whraeas  the  parties  who  have  hereunto  subscribed 
their  names  navsmutiudly  agreed  to  j  can  together 
for  the  purpose  of  establishing  under  the  style  or 
title  of  the  South  Wales  Atlantic  Steamship  Com- 
pany, a  Bervioe  of  steamers  between  Cardiff  and 
the  other  ports  in  the  Bristol  Channel  and  New 
York,"  and  so  on,  "  and  whereas  the  ssiveral 
parties  hereto  (who  are  hereinafter  called  t^e 
adventurers)  have  agreed  to  carry  out  the  afore- 
said undertaking,  subject  to  the  following  pro- 
visions," and  then  it  is  provided  that  the  cf^iital 
shall  consist  of  256  equal  shares  of  ^51.  each. 
There  are  many  other  stipnlattons  to  whioh  it 
is  not  importaut  to  refer  for  the  present  pur- 
pose, and  then  oome  the  names  of  tiie  persons 
who  executed  the  articles  of  agreemeut,  as  I  have 
already  stated,  noblemen  and  gentlemrai  greatly 
interested  in  the  port  of  Canliff  and  the  oou 
trade  there  carried  on.  Now  this  agreement  was 
exeonted  £w  more  than  twenty  persons,  md 
indeed  by  more  tiian  forty  persons,  and  the  oomp 
pany  has  from  tbe  beginning,  as  I  collect,  cmi- 
sisted  of  at  least  seventy- five  persons,  and  it  must 
have  intended  to  be  an  nnlimitajd'  ■CWnn'gfer. 
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because  I  do  not  find  the  word  "  limited  "  used. 
It  does  Dot  say  tbat  the  amoant  of  capital  shall  be 
limited ;  and  we  know  perfeotlv  well  that  unless 
ihcy  avail  themselTes  of  the  Limited  Liability 
Acts  all  persona  entering  into  partnerships  afe 
liable  to  the  last  farthing  they  have  in  the  world. 
Whether  this  association  was  intended  to  be 
formed  on  that  basis  or  not,  I  cannot  possibly 
know;  but  if  it  was  intended,  considering  the 
enormona  advantages  afforded  by  the  Companies 
Act  1862  to  oreditoiB  and  shareholders,  and  the 
fedliliea  which  it  affords  for  winding-ap  in  case  of 
diffloulty,  it  is  a  most  extraordinaxy  thing  that 
ancii  a  body  of  men  ahoold  have  been  asnoiated 
together  for  saoh  a  purpose,  involving  an  outlay 
of  we  know  not  how  mudi,  without  availing 
ihemselves  of  the  limitation  of  liability  under 
that  Act.  But  so  it  was.  It  is  clear  that  the 
company  was  never  registered,  and  has  never  been 
called  a  limited  company ;  it  is  "  The  South 
Wales  Atlantic  Steamship  Company."  The  Com- 
panies Act  1862,  in  its  8th  section,  provides  that 
in  all  cases  "  where  a  company  is  formed  on  the 

Erinoiple  of  having  the  liability  of  its  members 
mited  to  the  amount  unpaid  on  thrar  shares, 
hereinafter  referred  to  as  a  company  limited  by 
shares,  the  memorandum  of  association  shall  con- 
tain the  following  things,  that  is  to  say,  the  name 
of  the  proposed  company,  with  the  addition  of 
the  wovd  *  limited '  'as  tiie  hwt  word  in  such 
nama"  All  men  are  boond  to  know  the  law. 
Anr  man  in  any  way  ccnmeoted  witli  business, 
and  who  has  bnsineBS  transaotiona  with  the 
world,  must  know,  and  does  know,  and  must  have 
attributed  to  him  the  knowledge  of  this  Act  of 
Parliament,  which  has,  from  various  circum- 
atancea,  beoome  one  of  the  most  notorious  that 
has  ever  been  put  on  the  statnte  book.  These 
noblemen  and  gentlemen  must  have  known,  and 
the  solicitors  of  the  company,  the  petitioners, 
must  have  known  that,  if  they  intended  this  to 
be  a  limited  company,  th^  were  bound  to  put  in 
their  title  over  the  door-post  or  the  window  of  the 
offices,  or  wherever  the  name  was  written,  the 
word  "  limited  "  as  the  last  word  of  the  name. 
lHoi  only  the  shareholders,  bat  idl  the  creditors 
an  bound  to  know  it,  and  therefim  every  person 
dealing  with  a  conquuiy  ooffht  to  ascertam  how 
lonff  it  has  exutod,  whether  it  existed  befine  ISffii 
or  came  into  existenoe  afterwards,  and  whether  it 
is  a  limited  or  an  unlimited  company-  And  as 
the  shareholders  are  bound  to  use  the  word 
"  limited  "  if  they  intend  the  company  to  be  so, 
the  creditors  are  bound  to  knOw  it  is  an  unlimited 
company  unless  the  word  "  limited  "  is  used.  I 
must  attribute  to  the  petitioners  the  knowledge 
that  it  was  unlimited,  and  was  not  rwistered 
under  the  Act,  because  if  it  was  re^stered  under 
the  Act  they  could  have  found  out  the  fiut.  If  it 
ia  an  unlimited  company,  that  &ct  need  not 
appear.  All  persons  were  bound  to  know  whether 
it  was  a  legal  or  itl^al  company.  Now  that  this 
oompan^  was,  in  one  sense  m  tia»  word,  an  illegal 
aesooiation,  can  admit  of  no  doubt,  because  Uie 
broad  principle  of  the  poUcy  of  the  Act  is  clear. 
The  4m  section  has  enacted  that  *'  no  oompany, 
auodatioD,  or  partnership  oonsisting  <rf  move 
^au  ten  persons  shall  be  formed  aftar  the  com- 
mencement of  this  Aoti  for  the  purpose  of  carry- 
ing on  the  businesB  ct  bankmg,  unless  it  is 
registered  as  a  company  under  this  Act,  or  is 
formed  in  pnimtaitoe  of  some  other  Act  of  ParUa- 


ment,  or  of  letters  patent ;  and  no  company,  asso- 
oiation,  or  partnership  consisting  of  more  than 
twenty  persons,  shall  be  formed  after  the  com- 
mencement of  Uiis  Act,  for  the  purpose  of  carry- 
ing on  any  other  busaness  that  nas  for  its  <^jeot 
the  acquisition  of  gain  by  the  company,  asaocia> 
tion  or  partnership,  or  by  the  indiviaoal  members 
thereof,  unless  it  is  registered  as  a  company 
under  this  Act,  or  is  njrmed  in  pursuance  ot 
some  other  Act  of  Farliamet,  or  of  letters  patent, 
or  is  a  company  engaged  in  working  mines 
within  Kod  subject  to  the  jurisdiotion  <rf  the 
Stannaries."    All  parsons,  themlbre,  who  an 
connected  with  tiie  company  were  boand  to 
know,  and  I  mnat  attribute       knowled^  to 
them,  that  the  formation  of  a  oompany  oonaisting 
of  more  than  twenty  persons  for  the  purpose  for 
whicli  this  association  was  formed,  namely,  for  the 
purpose  of  Sain  by  sending  coal  far  steamers  from 
the  Bristol  Channel  to  the  ports  of  North  America, 
was  a  company  which  they  were  bound  to  r^^ter, 
and  that  if  they  did  not  renter  it,  then,  it  waa  an 
ill^al  association.  Now  Mr.  Glasse  admits  that,  as 
it  IS  an  illegal  association,  no  application  br  the 
share  holders  can  be  entertained.  Why  is  that  r  Be- 
cause they  have  been  engaged  in  an  unlawful  asso- 
ciation, and,  being  enKased  in  an  unlawful  associa- 
tion, ijiia  court  will  leave  them  to  settle  the 
question  between  themselves  if  the^  can,  uid  will 
^ve  no  aid  to  them.  Therefbre  it  is  conoeded,  as 
It  is  laid  down  by  JSr.  Jostice  Lindlcry  in  his 
treatise  on  Farfcnezahip,  that  "an  ille^Al  omnpany 
cannot  be  wound-up  at  the  instanoe  of  its  own 
members,  bat  there  is  no  reason  why  thejy  should 
not  be  wound-up  at  the  instanoe  of  creditors.*' 
Now,  why  is  it  that  they  are  not  to  be  wonnd-ap 
at  the  instance  of  their  own  members  P  Beoaasa 
they  have  been  engaged  in  an  illegal  associatitm. 
Why  shonld  the  oompany  be  wound-up  upon  the 
application  of  a  creditor  who  has  notioe  that  it  is 
an  illegal  association  P   For  the  very  fact  of  the 
omission  of  the  word  "limited"  shows  that  it  is 
unlimited,  and  if  a  man  deal  with  such  a  company, 
knowing  that  the  universal  usage  is  to  re^;i8ter, 
he  is  bound  to  inqnire  why  the  company  is  not 
lettered,  and  of  how  many  members  it  consists. 
If  it  consists  of  less  than  twenty,  then  the  199Ui 
section  of  the  AiA  applies  to  it.  I  have  made 
orders  to  wind-np  nnregistoed  oompaniea  oon- 
sisting  of  more  than  seven  and  less  than  twmty 
members.  When  the  Act  of  Parliament  dedarea 
that  the  cmnpany  is  illegal,  oan  the  parties  oome 
into  court  and  seek  the  aid  of  the  very  Act  of 
Parliament  which  says  that  what  they  have  done 
is  illegal?   A  shareholder  cannot  do  sa  Wl^ 
should  a  creditor  be  able  to  do  so  f   I  have  aaid 
over  and  over  a^ain  that,  where  creditors  having 
notice  of  a  limited  liability  will  not  make  in- 
quiries and  avail  themselves  of  the  knowledge 
which  it  ia  within  their  power  to  obtain,  th«y 
themselves  are  to  blame  for  giving  credit  to  a 
company  unable  to  pay.    So,  if  men  will  d»l  with 
a  company  that  is  milimited,  and  which  fn-tnuS 
facie  most  be  taken  to  be  illegal  because  it  ia  not 
registered,  it  is  clear  they  have  thrown  upon  them 
the  harden  of  ascertaining  whether  it  is  a  lenl 
oompany  or  not ;  and  if  tSej  choose  to  deal  with 
it  ttuBv  most  take  the  oonsegoences,  and  noarw 
thdr  debts  as  best  they  oan.  ^Im^bre,  althongh 
my  first  impression  was,  and  still  is,  that,  as  » 
matter  of  convenience,  considering  that  there  ia 
1  nomonl  impn^iriety  in  the  fr^  "     —  ' 
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company,  it  wottid  be  better  both  for  the  creditors 
and  for  the  shareholders  that  the  liabilities  flhoald 
bo  ascertained,  rateable  contribntion  made,  and 
the  winding-Tip  of  the  oompanj  carried  on  nnder 
the  provisions  oi  this  Act  <n  Parliament— and  the 
creat*  ud  oTerwhelming  body  ol  shareholders  take 
that  -new  of  the  case— still,  as  a  few,  represented 

Mr.  Pearson  and  Mr.  Bogers,  take  a  different 
-view  and  resist  the  order  to  wind-ap,  it  is  ray 
dnty  to  attend  to  l^e  legal  ailment,  and  make 
up  my  mind  whether  a  case  is  established  to 
wind-np  this  company  upon  the  application  of  a 
creditor.  Now  I  tnink;  the  fatal  objection  to  this 
petition  is  that  it  is  presented  by  Messrs.  Lnard 
and  Sherl^,  who  were  the  solicitora  of  Lord  Bate, 
drew  the  articles  of  agreement  for  the  formation 
of  the  oompaoy,  and  took  all  steps  to  form  the 
company,  and  therefore  were  parties  to  the  for< 
mation  of  an  illegal  company,  and  whatever  may 
be  the  position  of  other  creditors,  I  cannot 
entertain  the  slightest  doubt  that  npon  an  appli- 
cation of  creditors  so  constituted  it  is  impossible 
that  the  winding-np  order  can  be  made.  It  was 
their  dnty  to  tell  these  gentlemen  who  were 
associated  together  in  numbers  exceeding  the 
permitted  limit  to  form  a  company  which  was  not 
U)  be  registered,  that  the  formation  of  such  a 
company  was  prohibited  by  law,  and  prohibited 
npon  broad  principles  of  policy.  The  Act  of 
Kurliament  says  that  snob  a  company  shall  not  be 
formed,  and  it  was  the  dnty  of  the  petitioners  to 
point  ont  the  illegality  of  the  proceedings,  and 
they  cannot  avail  themselTes  of  any  right  founded 
upon  the  position  they  occnpy.  Upon  genenil 
prindplea,  although  my  impression  at  the  com- 
znencemeut  was  the  other  way,  yet,  upon  fuU 
consideration  of  the  authorities  and  the  principle 
of  the  Act  of  Parliament,  and  the  objects  it 
has  in  view,  I  come  to  a  oouoluBion  very  much 
in  aceordanoe  with  what  was  stated  oy  the 
Heater  of  the  Bolls  in  Be  ArOmr  Average 
AMvmaiifm  (32  L.  T.  Bep.  N.  S.  525;  L.  Bep. 
10  Ch,  h4&,  n.),  where  although  the  point 
was  not  before  him  for  direct  adjudication,  he 
was  led  to  express  an  opinion  npon  the  subject. 
There,  althongh  an  order  liad  been  made  to  wmd- 

the  company,  he  expressed  his  opinion  npon 
this  ground  which  I  proceed  upon,  that,  inasmuch 
as  the  formation  of  such  a  company  is  illegal  by 
Act  of  Parliament,  you  cannot  come  nnder  that 
Act.  which  says  it  is  illegal  and  is  prohibited,  and 
avail  yourself  of  that  Act,  and  ask  this  court  to 
aid  yon  as  if  there  had  been  a  legal  act  done. 
Upon  those  grounds,  it  appears  to  me  impossible 
that  any  order  to  wind-np  can  be  made  upon  an 
application  of  either  shareholders  or  creditors, 
where  the  company  is  illegal  \sj  the  enactment  of 
the  Act  of  Parliament  under  which  alone  an 
order  to  wind-i^i  can  be  made.  Mr.  Glasse  says 
it  mast  have  been  intended  origiually  that  this 
shoold  be  an  unlimited  oompany.  I  think  so  too. 
It  is  •very  odd  that  any  body  of  men  could 
be  found  to  form  themselTes  into  an  un- 
limited company  when  the  protection  afforded  to 
the  shareholders  and  the  creditors  under  the  com- 
panies' Act  1862  is  so  grmt.  If,  however,  they 
chose  to  form  a  company  with  unlimited  liability, 
the  law  does  not  prohibit  it,  but  the  law  says  that 
if  you  do  form  a  company  consisting  of  more  than 
twenty  persons,  yon  must  register  it  under  the 
Act.  or  it  isan  illegal  associalion.  Then  Mr.  Glasse 
says,  and  with  some  show  of  reason,  that  honesty 
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and  every  feeling  of  propriety  require  that  those 
who  form  such  companies  should  pay  the  debts. 
I  agree  with  that.  In  the  well  known  case  of 
Ex  parte  Maymot  (1  Atk.  196),  a  olergyman,  who 
is  prohibited  by  Act  of  Parliament  m>m  going 
into  oommeroe^  did  go  into  trade  and  incurred 
debts.  The  question  was  whethor  he  oould  set  up 
his  own  wrong  in  defence  aoainst  the  payment 
of  the  debts  he  had  inourrei  The  rule  of  the 
court  is  that  a  man  cannot  avtul  himself  of  his 
own  wrong,  and  that  if  he  enters  into  trade  he 
mnst  take  the  uonsequenoea  of  so  doing.  Kven  if 
an  in&tnt  conducts  himself  in  a  fraudulent 
manner,  he  may  be  held  liable  to  pay  debts  con- 
tracted by  him  as  if  he  were  of  fall  age.  That 
was  decided  iu  a  case  before  Lord  Justice  Knight 
Bmoe,  in  which  the  liability  to  pay  debts  was 
established  against  an  inunt,  beorase  he  re- 
presented himself  of  foU  snge  and  had  been  guilty 
of  fraudulent  conduct.  The  authorities  which 
were  cited  by  Mr.  Pearson  all  agree  that  where 
there  is  an  nl^al  association  the  parties  cannoU 
as  between  themselTea,  have  any  reuef.  only 
exoeption  is  that  case  mentioned  by  "Sir.  Glasse  of 
Bhca-p  T.  Taylmr  (2  Fh.  801).  iriiera  Lord  Gotten- 
ham  allowed  a  snit  to  be  sustained  for  obtaining 
contribution,  not  for  relief  under  an  ille^  con- 
tract, but  to  adjust  the  rights  of  the  parties  aftw 
the  transaotion  had  taken  plaoe.  It  was  a 
smuggling  transaction.  Those  cases  have  no 
apphoation  to  the  present  case,  which  depends 
upon  a  positive  prohibition  by  Act  of  Parliament, 
and  although  lie.  Justice  Lindley  does  say  there 
is  no  reason  why  an  illegal  association  should  not 
be  wound-up  at  the  instance  of  creditors,  I  cannot 
think  that  in  that  particular  passage  Mr.  Justice 
Lindley  bad  his  attention  suSioiently  drawn  to 
the  fact  that  the  4th  section  of  the  Act  prohibits 
those  associations.  The  case  he  relies  upon  as  the 
best  authority  is  E»  parU  Xangworth's  ExeaUon 
(Johns.  465),  where  it  does  not  seem  that  the 
company  was  absolutely  illegal.  Tha^  I  think, 
appears  plain  from  the  judgment  in  both  oourts: 
(Johns.  465 ;  and  on  app^d  1  De  G.  F.  &  J.  17; 
1  L.  T.  Bep.  N.  S.  604).  The  company  had  done 
an  illegal  act.  It  had  proceeded  in  business 
before  obtaining  half  the  capital,  a  course  which  was 
prohibited,  but  inasmuch  as  it  had  done  so  luid 
incurred  debts,  the  court  refhsed  to  interfere- with 
the  proceedings  of  the  creditors ;  but  I  cannot  help 
thinking  that  if  it  had  been  a  case  like  this  where 
the  machinery  of  the  Act  of  Parliament  was 
invoked  by  those  who  had  been  guil^  of  an 
illegal  act  m  forming  a  oompany  of  this  kind,  the 
result  would  have  been  totally  different.  There 
is  no  other  case  that  gives  any  sanction  to  this 
applicatioi^  uid  I  oomo  to  the  conolusioa  that  all 
sudi  associations  as  this  are  illegal,  and  that,  what- 
ever the  rights  of  the  parties  in  other  respects  are 
it  is  impossible  for  those  engaged  in  the  matter  to 
invoke  the  aid  of  the  Act  of  Parliament  which 
itself  dechures  the  oompanv  illegal.  It  would  be 
absurd  to  say  that  you  coald  come  into  this  court 
nnder  an  Act  which  says  that  your  oompany  is 
an  iIlM;al  association,  and  get  the  same  relief  as  if 
it  was  l^al.  No  doubt  the  position  of  oreditors 
is  more  mvourable  than  that  of  shareholders  i  but 
still,  in  my  opinion,  both  the  shipbuilders  and 
even  the  banking  companies  who  are  creditors 
for  31,0001,  were  bound  to  know  that  this  was  not 
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ill^^  association.  Theresnlt  will  be  tlist,  having 

Siven  credit,  ther  most  recorer  the  money  from 
lose  to  whom  tn^  gaTO  oredifc.  If  they  make 
ont  a  case  agiunst  them  all,  and  establish  a 
liability,  they  will  get  their  debts  at  law,  bat  it  is 
impossible  for  them  to  do  bo  under  the  machinery 
oi  this  Act.  I  very  much  regret  it,  but  I  feel 
myself  constrained  to  dismiss  this  petition  with 
costs. 

A  second  petition  for  a  winding-up  order  was 
presented  before  Hall,  V.O.,  by  the  Great  Western 
Bailfray  Company,  as  creditors  of  the  aasodation 
on  account  of  goods  carried  for  them  in  1873  and 
1874 ;  bat  although  it  was  contended  that,  as  out- 
aide  creditors,  having  no  knowledge  of  the  con- 
Btitution  of  the  company,  nor  any  sospicicm  of  its 
illegality,  they  atood  in  a  diSnent  position  from 
the  BolioitorB  of  the  company^  who  were  the 
petitioners  before  Malins,  v  .C,  Hall,  Y.C.  being 
-of  the  opinion  that  there  was  no  distinction  be- 
tween the  two  cases,  dismissed  the  petition  with 
costs,  considering  IdmseU  bound  by  the  decision 
of  Malina,  T.O. 

From  these  decisions  appeals  were  now  brought 
1^  both  the  Great  Western  Bailway  Company  and 
Luardand  Sherley. 

Di^inaon,  Q.C.  and  QroevenorWooda,  in  support 
of  the  appeal  of  the  Great  Western  Bailway  Com- 
TOiiy'. — The  decision  of  Malins,  T.C.,  which 
HaU,  Y.C.  followed  withont  expressing  any 
opinion  of  his  own,  does  not  govern  our  case,  for 
it  proceeded  upon  the  ground  that  Messrs.  Lnard 
ana  Sherley,  as  solicitor  of  the  company,  must 
have  known  that  the  company  was  illegal,  while 
there  is  nothing  to  fix  ns  with  notice  that  the 
■company  consisted  of  more  than  the  permitted 
number  of  members.  Companies  of  this  Idnd  are 
not  illegal  at  common  law.  Iiiodley,  J.,  in  his 
work  on  Partnership  (3rd  edit.,  p.  201)  says  "  that 
the  tendency  was  formally  to  doclara  such  com- 
panies illegal;  that  this  tendency  ^sts  no  longer ; 
and  that  an  unincorporated  company  with  transfer- 
able shares  will  not  be  held  illegal  at  common  law, 
unless  it  can  be  shown  to  be  of  a  dangerous  and 
mischievous  character,  tendiug  to  the  grievance  of 
Her  Majesty's  subjects.  The  I^ality  at  common 
law  of  such  companies  may  therefore  be  considered 
■aa  finally  established.  It  is  not  ensj  to  arrive  at 
any  other  conclusion  ...  for  it  is  not  illegal  for 
persons,  however  numraons,  to  enter  into  an 
ordinary  conMiot  of  partnmhip."  [Mzlusb,  L.  J. 
— Does  not  the  qnesbon  turn  upon  Uie  4Ui  section 
-of  die  Companies  Act  1862,  wnich  prohibits  the 
fcmnation  of  any  company  or  partnership  consist- 
ing of  more  then  twenty  persona,  unless  it  is 
r^pstered  as  a  company  ander  the  Aot  P  That 
section  clearly  renders  this  company  illegal,  and 
then  the  question  is  whether  a  company  which  is 
illegal  under  the  4th  section  of  the  Act  can  be 
wound  up  under  the  199th  section.]  The  4th 
aection  may  render  the  company  ille^l  as  between 
its  own  members,  bat  it  cannot  have  been  intended 
to  deprive  creditors  of  their  remedies  against  such 
a  company.  The  words  of  the  199th  section  of  the 
Aot  are  very  wide :  "  Any  partnership,  association, 
or  company  .  .  .  consisting  of  more  than  seven 
members,  and  not  registered  under  this  Act  .  .  . 
sna^  be  wonnd  np  under  this  Aot,  and  all  the  pn>- 
Tisions  of  this  Act  with  respect  to  winding  ap 
shall  ap]^y  to  snch  company,  with  certain  excep- 
tions. Tnere  is  nothing  to  exolnde  a  company  of 
<tliiB  kind  from  the  opetation  of  the  199th  section. 


which  was  intended  to  provide  a  remedy  for 
creditors  as  well  as  shareholders.   It  may  bo  that 
the  companies  o£  this  kind  could  not  be  wound  up 
at  the  mstance  of  their  own  members,  but,  as 
Lindley,  J.  says  in  his  work  on  Partnership  (3rd 
edit.,  p.  1268)  there  is  no  reason  why  they  should 
not  be  wound-up  at  the  instance  of  creditors. 
[MsijJSH,  L.J. — The  court  might  perh^m  refuse 
to  stay  an  action  against  an  illegal  company  under 
the  20lBt  section  of  the  Act,  which  is  not  com- 
pulsory, so  that  the  presenter  of  a  winding-up 
petition  would  not  in  such  a  case  interfere  with  the 
remedy  of  the  creditors  at  law.]    Winding-up  u 
the  most  convenient  remedy  for  creditora.    lb  is 
true  that  in  i2e  Tlie  Arthur  Average  AattmaUtm 
(32  L.  J.  Kep.  N.S.  626;  L.  Bep.  10  Ch.  S48  n.) 
Jeasel,  M.  R.  says :  "  It  does  not  appear  to  me  that 
the  unregistered  asaooiation  pointed  out  in  the 
i99th  section  was  intended  to  include  an  illegal 
DSBociation  formed  after  the  passing  of  the  Act. 
I  think  it  must  have  meant  that  the  unregistered 
association  contemplated  was  a  legal  association 
whidi  might  have  been  registered,  because  it  was 
formed  before  the  passing  of  the  Act,  or  because  it 
was  excepted,  for  it  is  not  every  association  which, 
requires  registration.   I  think,  therefore,  that  the 
court  outrbt  not  to  wind-up  an  illegal  association." 
That,  however,  was  a  mere  expression  of  opinion 
not  necessary  for  the  decision  of  the  case,  for  his 
Lordship  expressly  savs  that  he  does  not  think  he 
is  absolutely  compelled  to  decide  the  question. 
The  case  of  Mix  parte  Longtoorih'a  Eeeecutnn  (Johns. 
465;  IDe  G.F.&J.17;  1  L.  T.  Bep.  U.S.  504) 
tends  the  other  way  and  is  in  our  &voar. 

Their  Lordships,  having  heard  the  evidence  as 
to  the  debt  alleged  to  be  dae  to  the  Great  Western 
Bailway  Company,  decided  that  Uiere  was  no 
evidence  of  such  a  debt  as  would  support  a  wincUng- 
up  petition,  even  if  the  company  were  a  legal  one, 
dismissed  the  t^peal  with  costs  on  that  ground, 
and  without  deeding  the  question  whether  a  com- 

ry  illegal  under  the  4th  section  of  the  Act  fXKild 
wound-up  under  the  199th  section  at  the 
instance  of  a  creditor. 

OloBte,  Q.C.  and  Qrogvenor  Wooda,  in  support  of 
the  appeal  of  Messrs.  Luard  and  Sherley. — The 
illegality  of  the  company  may  afEcct  the  nghta  of 
the  members  as  between  themselvee,  but  cannot, 
it  is  submitted,  a£Fect|the  remedy  of  creditors.  And 
surely  the  court  cannot  sot  np  its  own  illegality  as 
a  defence  to  the  olaima  of  oraditora.  Ibmy  oaaos 
show  that  non-oompIiaDoe  with  the  reqniremeuta 
ai  the  Act  does  nob  affect  tiie  liability  of  a  oom- 

Cmy,  though  it  does  affect  its  r^hts  mi.  privi- 
gos: 

Mm  porta  Longworth's  XmaeuioTa,  1  L.  T.Bapb  N.  8. 

504;  Johns. 4«5;  1  DaO.  F. &J.  17; 
Be  Weat  Sumy  Tannins  Com^nigt  L>  Bap.  2  Bq. 

787; 

Re  London  and  County  Coal  Company,  L.  Bep.  3  Bei. 
855; 

Ra  The  iloyat  Ffetono  PoIoM  Thwiira  Syndieots 
Company,  81  L.T.  Bap.  K.  S.  B8i  L.  Bap.  18  Eq. 

661. 

[Baggaliat,  J-A. — Is  not  this  petition  really  pi^ 
seated  in  the  interest  of  those  members  of  the 
company  who  are  personally  respcmBible  to  the 
solicitors,  having  retained  tham  f  j  Those  who 
retained  the  soucitoTB  are  entitled  in  eqni^  to 
contribution  from  the  other  members :  (fi«  Beulolk 
Park  Satata,  L.  Bep.  15  Bq.  43.)  Illegalifcf  on  tho 
part  of  the  debtor  has  generalb^been  held  .not  to 
mt»rfere  with  the  » 
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Cobb  T.  SymoruU  (5  B.  &  A.  516),  .a  man  who  traded 
illegally  was  held  to  be  a  tnuSer  within  the  Bank- 
ruptcy  Act,  and  in  Ex  parte  Lyrmh  (34  L.  T.  Bep. 
N.  S.  34;  L.  Bep.  2  Ch.  DiT.  -227),  it  was  held 
thftt  an  ii^Eanb  vho  had  represented  himself  to  be 
of  full  age,  eonid  be  made  a  bankmpt  notwitb- 
BtMidiiig  the  Li&nta  Belief  Act.  If  a  company 
can  set  np  its  own  ill^^ity  m  a  defence  to  the 
elunu  (£  ^editors,  it  will  enooarage  people  to 
form  associations  of  tiiis  kind,  and  repudiate  all 
liability  if  they  fail,  leaTing  Uieir  creditors  to  their 
remedy  against  the  manager.  They  also  cited 
Se  The  BerlfordMreSnrnry  Company,  48  L.  J.358, 
Cb. 

£z  parte  Jfoynof ,  1  Aik.  196 ; 

Ha  Sandmon't  Paitnl  Ataooiation,  L.  Bsp.  12  Eq. 

188; 

Ra  The  AcUauonia  Fibre  Company,  31  L.  T.  Bep. 

K.B.9;  L.Bep.  9Cfa.635; 
Taylw  T.  im,  8  L.  T.  Sep.  N.  S.  148 ;  1  N.  Bap. 

566; 

Solfa  r.  Flmoer,  14  L.  T.  Bep.  N.  8.  144;  L.  Bep. 
1P.C.27; 

Wkitehorne,  for  the  manager  and  committee  of 
superintendence,  supported  the  appeal. 

W.  Pearson,  Q.C.  and  B.  B.  Rogers,  for  members 
who  opposed  the  appeal — The  petitioners  having 
acted  AS  solicitors  in  the  formation  of  an  illegal 
company,  have  no  good  debt.  Duvergier  t.  Fel- 
hweg  (I  CI.  &  Fin.  3d),  and  Josephs  t.  Febrer  (3 
B.  ft  C.  639),  show  that  no  legal  demand  can  arise 
from  the  do^  of  an  illegal  act.  That  disposes  of 
the  petitioners'  claim  in  respect  of  the  formation 
of  the  company.  Then,  as  to  their  oMm  for  the 
costs  defending  actions  on  the  retainer  of  the 
nunager  and  committee,  the  authority  of  the 
manager  and  committee  can  only  be  proved  by  the 
articles  of  agreement  for  the  formati<m  of  the 
com;»ny,  and  those  articles  being  illegal,  cfuinot 
be  r^uded  as  legal  evidenoe.  [James,  L.J. — 
Snppoee  a  pauper  to  be  appointed  manager  of  an 
association  of  this  kind,  oun  it  be  said  that  the 
only  remedy  of  creditors  is  against  the  manager  P] 
Tes ;  for  everyone  who  deals  with  a  company  is 
bound  to  inquire  whether  it  is  legally  constituted 
or  not.  A  company  made  illegal  by  one  section 
of  the  Act,  cannot  be  woand*up  nnder  another 
sectira  of  the  same  Act.  The  words,  "  aasodatiim 
or  company,"  in  the  l90th  section,  miut  mean 
association  w  canpany.  Tb»  only  case  ap<m 
this  point  nnder  the  Cbmpanies'  Act  18^,  is  Be 
Ike  Artkar  Averaqe  Aesoeiatlon  (32  L.  T.  Bep.  N.  S. 
S35;  L.  Bep.  10  Ch.  545n.),  and  that  la  altogether 
in  onr  favour.  They  also  rieferred  to 

Barri*  v.  Amery,  18  LT.  Bep.     B.  MM}  L.  Bep. 
1C.P.148J 

LeBidte  r.  The  AtJiburu  Railiocvu  OarriageOompanv, 

lUL.T.Bro.N.8.a»;  L.  Bep.  9  Ex.  224 : 
Be  The  London  Uairme  InnawMse  AuoeiiUion,  20 

L.T.Bap.  N.  S.943;  L.B«p.8£q.  176; 
Jlelfcade  r.  The  Porto  AlMre  Baihoo]f  Compaflv,  31 

L.T.Bap.N.8.57;  L.        9  C.  P.  603; 
Aey  V.  The  PesUwe  QevermnetU  Seeuiriiu  Life  Aa- 

fiiranceCoint>any,34LT.Bap.2r.8.180;  UBap. 

1  Ex.  Div.  ao ; 
Thoauon  v.  T&o«uo»,  7  Yes.  470 ; 
Swing  T.  Otbaldielon,  2  M7.  A  Cr.  fi8; 
St  The  Family  Endowment  Society,  21  L.T.Bep. 

N.S.775;  L.  Bm.  5 Ch.  118 ; 
Anloy'e  coae.  26  Beav.  177 ; 
Ann's  ease,  4  De  G.  U.  &  G.  285 ; 
Oneeteood'e  ease,  4  De  G.  &  J.  544 ; 
Bt  !%•  Bonl  0/  London  and  National  Provincial 

Inraranee  Aeiociation,  23  L.T.  Bep.  N.  8  .  305; 

L.Bep.6Ch.  421. 
[BAootT.T.tT,  J.A.,  referred  to  Ej}  parte  WiSiaiAson 
aLBBp.5Oh.309).l 
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Grosvenor  Woods,  in  reply,  referred  to 
Brett  T.  Beekwith,  3  Jar.  N.  S.  31 ; 
Sh^ppard  v.  Ocei^ord,  1  K.  A  J.  481. 

Our.  adv.  vuU. 
April  12. — Jahbs,*  LJ. — In  this  case,  in  my 
opinion,  the  petitioners  have  failed  to  establish  a 
sufficient  l^al  debt  to  entitle  them  to  the  winding- 
up  order  which  they  seek.  With  regard  to  the 
first  part  of  their  bUl  of  costs,  it  appears  to  have 
been  in  truth  incurred  in  establishing  a  body 
which  was  illegal,  in  forming  the  constitution  of 
that  body,  and  assisting  it  in  coming  into  ezistenoe. 
In  my  opinion,  it  is  imp(»aible  to  say  that  any 
legal  demand  could  be  founded  on  such  an  em- 
ployment. With  regard  to  the  subsequent  part 
of  tl^bill  of  costs,  it  is  alleged  by  the  petitioners 
themselves  that  they  did  the  work  on  the  retainer 
and  by  the  direction  of  the  manager  and  com- 
mittee of  the  association.  I^ow,  no  doubt,  a 
manager  of  such  a  body  may  possibly  be  held  out 
to  the  world,  like  the  manager  of  a  manafsctory,  or 
a  ship,  or  anything  of  that  kiad,  as  having  autho- 
rity to  do  what  is  the  ordintiry  routine  work  or 
such  an  employment,  and  may  bind  his  prinoipals 
by  the  thing  done  in  soch  ordinary  wok  ;  bnt  it 
is  no  part  of  the  ordinary  duty  of  a  traffic 
manager  to  employ  an  attorney  or  solicitor,  and' 
the  agency  of  the  manager  and  of  the  committee- 
must  be  shown.  In  this  case  it  is  shown  merely 
by  an  article  in  the  constitution  of  the  booy  itself, 
which  delegates  to  such  manager  and  committee 
certain  powers.  Now,  the  whole  constitution  of 
the  body  being  illegal  and  void,  it  appears  to  me- 
that  the  agency  created  by  such  a  constitation  is 
void  also,  and  therefore  that  the  petitioners  are 
nnablo  to  establish  the  retainer  against  the  body 
o!  partners.  That  being  so,  it  appoars  to  mo 
impossible  that  they  sustuu  their  demand  against 
the  whole  body  of  partners.  That  would  be 
Bofficient  probablv  for  the  disposal  of  this  case ; 
bnt  having  r^ara  to  tha  decisions  in  this  matter 
and  in  others,  having  regard  to  the  argumenta 
wfaidi  have  been  addnBsed  to  ns,  I  think  it  light 
for  myself  to  aay  that  1  am  by  no  means  satisfied 
l^at  a  body  of  persons  snch  asare  engaged  in  this 
particular  biuiness,  can  allege  their  own  illegality 
as  a  means  of  escaping  from  a  winding-up  order. 
I  should  rather  myself  be  disposed  to  think  that 
the  illegality  would  be  an  additional  reason  for 
winding  lihem  up.  I  think  it  right  further  to  add, 
hnvingregardtowhatone  cannot  but  conceive  to  he 
the  real  object  of  these  petitions,  that,  even  if  ttiere 
were  such  a  winding-up,  it  conld  no^  aait  appears 
to  me,  go  beyond  dealing  with  existing  assets  and 
providing  for  existing  liabilities,  and  could  not  be 
made  the  means  of  enforcing  contribntions  from 
some  members  who  had  not  paid  in  order  to  reim- 
burse other  members  who  had  paid,  there  being, 
as  it  seems  to  me,  no  right  of  coutribation  what- 
ever either  at  law  otr  in  equity  as  between  the 
members  of  Boch  an  illegal  assooiatuon  as  this 
was. 

Mbllish,  L.J. — am  of  the  same  opinion.  I 
think  that  the  petitioners  in  this  oase  have  not 
established  their  debt.  'Diey  cannot  have  eatab- 
lished  their  debt  unless  they  show  thai  they  could 
have  maintained  an  action  at  law  against  all  the 
members  of  the  association  who  ^ere  members  of 
the  association  at  the  time  when  each  part  of  the 
debt  was  contracted.  Whether,  if  they  could 
make  that  oat,  tbe^  could  go  on  further  and  wii^d- 
up  the  association  la  anotsipiffi^pg^^^OJJW' 
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nte  they  cannot  be  entitled  to  do  so  nnless  they 
Ottn  proTe  a  debt  against  the  'whole  association. 
'Sow,  irith  reference  to  the  first  part  of  their  bill 
TeBpectinjg;  the  formation  of  the  company,  I  think 
the  petitioners  mast  be  taken  from  the  onteet  to 
have  petfectly  well  known  this  to  be  an  association 
or  partnership  which  was  to  consist  of  more  than 
twenty  persons.  They  plainly  cannot  avail  them- 
■elTes  of  their  ignorance  of  the  partioolar  section 
of  the  CompEuiies  Act  1862,  which  makes  it  ille^ 
to  form  an  association  of  more  than  twenty 
persons,  unless  it  is  registerd  as  a  company  under 
the  Act.  Though  they  may  not  have  actually 
known  at  the  very  commencement  that  the  com- 
pany would  consist  of  more  than  twenty  persons 
thOT  must  have  known  from  the  explanatioM^ven 
to  wem  of  the  objects  of  the  association,  andmnn 
the  terms  of  the  articles  of  assod^ion  that  in  all 
hnman  probability  there  would  be  more  than 
twenty,  and  almost  immediately  after  more  than 
twenty  had  subscribed  they  Wnew  as  a  matter 
of  feet  that  they  had  aubiieribed.  Tbere- 
fom  I  am  clearly  of  opinion  that  they  could  not 
maintain  an  action  at  law  for  any  items  of  that 
first  part  of  the  bill  respecting  the  formation  of 
the  company,  nor  for  any  of  the  other  items 
which  were  directly  connected  with  carrying  on 
the  illegal  association,  on  the  ground  that  they 
were  parties  to  the  illegality,  and  that  the  debt, 
being  ille^l,  cannot  be  recovered.  As  to  the  sub- 
sequent bill,  no  doubt  there  are  parts  of  it  which 
were^  not  in  themselves  illegal,  particularly  those 
relating  to  the  actions,  because,  no  doubt,  how- 
ever  illegal  the  association  might  be,  if  an  action 
was  brought  against  the  personi  who  were  mem- 
bers of  the  association,  tney  were  entitled  to  de- 
fend themselves  against  that  aotion.  "With  regard 
to  the  action  which  was  bronght  on  acconnt  of 
damage  having  been  done  to  goods  carried  on 
board  one  of  the  ships  of  the  assodation,  no  doubt 
the  persons  against  whom  that  action  was  bronght 
were  entitled  to  defend  themselves  agunst  that 
action.  But  then  the  action  was  not  bronght 
against  all  the  members  of  the  association,  but 
was  bronght  only  against  some  of  them,  and  the 
qnestion  arises  whether  those  against  whom  it 
was  bronght,  or  the  committee,  or  the  manager, 
were^  entitled  to  retain  these  gentlemen  to  act  as 
solioitors,  not  on  behalf  of  the  defendimts  against 
whom  the  action  was  brought,  but  on  behalf  of  all 
the  members  of  the  assooiation.  I  am  of  opinion 
that  tbOT  are  not  so  entitled.  It  is  imposuble  to 
prove  that  they  were  so  entitled  except  by  pro- 
ducing this  illegal  contract  for  the  purpose  of 
showing  the  autiiority.  I  am  quite  dear  uut  the 
solioitors,  who  must  be  taken  to  have  been  fhUy 
aware  of  the  ille^ity  of  that  contract,  cannot 
rely  upon  it  for  the  purpose  of  proving  that  the 
members  who  had  given  no  direct  aoUiority  to 
defend  that'  action  had  authorised  the  managers 
to  retain  these  gentlemen  to  defend  it,  and  that 
part  of  the  bill  they  cannot  recover.  It  is  per- 
fectly plain  that  if  such  an  action  was  succe^ful 
against  the  gentlemen  against  whom  it  was 
bronght,  and  they  were  made  personally  to  pay 
the  dam^^  in  that  action,  they  could  not  get 
eontribntions  in  respect  of  those  damages  from 
the  other  members  of  the  illegal  assooiafeion.  and 
there  being  no  doabt  about  that,  it  seems  to  me 
necessarily  to  follow  that  th^  oannot  be  entitled 
to  make  the  other  members  liable  with  them  to 
tibe^  oosts  of  the  actitm.    The  oosts  ftdlow  the 
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principal;  if  there  cannot  be  contribationa  re- 
specting sums  recovered,  neither  can  there  be 
contributions  respecting  the  costs  of  the  action. 
Then  there  was  another  claim  in  respect  of  pro- 
ceedings  against  one  of  the  captains.  The  c^>- 
tain  01  one  of  the  ships  of  the  association  was 
summoned  for  having,  contrary,  as  was  (Uleged,  to 
an  Act  of  Parliament  relatmg  to  the  Bristol 
pilotage,  omitted  to  take  a  pilot.  Were  the 
managers  entitled  on  the  credit  of  the  whole 
association  to  retain  a  solicitor  to  oppose  that 
summons  P  There  might  be  some  doubt  whether, 
if  it  was  a  legal  assodation,  they  would  have  such 
an  authority,  but,  it  being  Ulegal,  the  members  of 
the  association,  who  gave  no  direct  anthorit^* 
were,  in  oontemplation  of  law,  entirely  un- 
interested in  that  qnestion.  The  law  assumes 
that  people  never  intend  to  go  on  with  an  illegal 
bnsinesB,  it  assumes  that  they  mean  to  stop  it  at 
once,  and  except  on  the  assumption  that  th^ 
were  going  to  oontinae  the  ille^l  business,  the 
members  of  the  association  had  no  interest  of  any 
sort  or  kind  in  opposing  that  summons.  There- 
fore it  appears  to  me  that  they  were  not  liable  in 
point  of  law  to  have  an  action  brought  against 
them  in  respect  of  that.  I  do  not  think  our  par- 
ticular attention  has  been  called  to  any  of  the 
other  items,  but  as  far  as  I  have  gone  through 
them,  they  all  come  within  one  or  other  of  those 
two  categories,  that  is  to  say,  either  they  were 
perfectly  illegal  because  they  were  for  the  pur- 
pose of  carrying  oat  the  ill^al  objects  of  the 
assodation,  or  else  they  were  for  work  done  on  the 
retainer  of  the  managns  who  had  no  authority  to 
retain  the  solidtors  to  act  on  behalf  of  all  the 
members  of  the  assodation.  Therefore  I  am  of 
opinion  that  the  petitioning  creditors*  debt  ia  not 
proved.  With  rwerence  to  the  other  question,  I 
confess  that  I  have  had  very  great  donbt  as  to 
how  far  there  can  be  an  order  to  wind  up  an  asso- 
ciation of  this  kind.  I  do  not  wish  to  give  any 
opinion  which  will  prevent  me  from  fully  con- 
sidering it  whenever  the  question  may  conae 
before  me  for  decision.  I  should  be  verv  un- 
willing to  hold,  unles!)  I  find  myself  obso'lntely 
compelled  to  do  so,  that  a  purely  innocent  person 
who  employs  a  partnership  of  this  kind  can  be 
prevented  from  nuuntaining  an  action  against  all 
the  members  of  it  who  are  practically  interested  in 
it,  because,  without  his  knowing  it,  they  happen  to 
be  more  than  twenty.  Soppose  a  common  ordi- 
nary partnership  were  carrying  on  this  bosineas,  it 
seems  to  me  a  very  extraordinary  thing  that  ft 
creditor  should  have  any  obligation  put  upon  him 
to  inquire  whether  the  partners  were  more  than 
twenty  or  not.  If  an  action  could  be  maintained. 
I  should  have  great  difficulty  in  saying  that  there 
coald  not  be  a  winding-op  order  on  the  applioatiiui 
of  a  creditor,  and  I  am  not  clear  that  in  no  nano 
could  a  winding-up  order  be  made  on  the  appli- 
cation of  a  contributory.  X  do  not  wish  to 
encourage  anyone  to  make  such  an  experiment  in 
the  present  case,  for  I  have  no  donbt  that  no  con- 
tributory of  this  company  could  get  a  winding-np 
order  in  the  state  in  which  things  now  are,  becaaae 
the  company's  property  has  all  been  parted  with, 
and  the  basmesa  pot  an  end  to,  so  that  there  is 
nothing  to  be  done  in  the  way  of  wincUng-np.  I 
should  wish,  as  fttr  as  I  Mn  conoemed,  to  keep  the 
({nestuon  open  whether  when  an  ill^^  M8odati<m 
is  actually  going  <m  with  its  bauness  if  a  mmn^ 
who  may  have  Bubscrib^m  ^^@g^^lftw. 
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or  not  knowing  that  there  were  more  than  twenty 
members,  finds  ont  that  he  is  engaged  in  ml  iUegal 
oompBoy  with  more  than  twenty  members,  ne 
cannot  obtain  a  winding-np  order.  He  mast, 
some  bow  or  other,  be  able  to  stop  that  state  of 
tbinsn,  and  I  hare  no  doubt  that  aaoh  a  person 
coold  sostain  a  bill  to  restnin  all  his  oompanions 
from  persisting  in  osrrying  on  the  illegal  adven- 
tare,  and  to  hare  the  property,  the  ship,  or  what- 
ever ib  might  be,  which  were  actually  engaged  in 
the  itt^l  traffic,  divided  among  them.  For 
iastance,  in  this  case,  sopposiog  after  one  voyage 
had  been  made,  and  before  the  second  voyage  was 
b^D,  a  man  who  had  really  a  beneficial  interest 
in  equity  in  the  ships  wished  to  stop  it,  he 
most  be  entitled,  somehow  or  other,  to  stop  the 
ships  from  going  ca^■ny  further  illegal  adventare, 
and  to  hare  them  divided  among  the  persons  who 
own  them.  Upon  the  qaestim  whether  that  ooidd 
be  d<nie  by  a  windia^<ap  order,  or  whether  it 
laost  he  done  by  an  action  in  the  Chancery  Division, 
I  do  not  wish  to  give  any  oomdnsive  opmion.  As 
fiw  as  regards  the  present  case,  I  am  of  opinion 
that  the  appeal  oaght  to  be  dismissed  with  costs. 

Baogallat,  J.A. — Agreeing,  as  I  do,  with  the 
Lends  •TDStioea  in  thinking  that  no  snfficienb  debt 
has  been  eetabhshed  by  the  petitioners  in  this  case 
to  entitle  them  to  apply  for  or  snpport  an  appli- 
cation  for  an  order  for  the  winding-np  of  the  com- 
pany npon  the  assnmption  that  it  was  a  company 
tbac  coold  be  legally  wound-up  under  the  199th 
section  of  the  Act,  it  becomes  uDuecessary  for  me 
to.ezpress  auy  decided  opinion  upon  the  question 
whetner  a  company,  illegally  constituted  by  reason 
of  its  want  of  registmtioL,  can  be  wound-np  under 
that  sebiion.  I  only  desire  to  say  upon  this  point 
that  I  am  not,  aa  at  present  adnsed*  satisfied  that 
any  such  order  conld  be  made.  It  appsars  to  me 
that  a  company  of  this  kind,  illegally  constituted, 
and  iUwally  constituted  for  tlie  express  purpose 

avoidtng  the  requirements  of  the  Act  of  Parlia- 
ment, coakl  not  be  properly  wonnd-np  under  that 
itatnte,  thongh  it  u  possible  that  under  certain 
cinamstances  results  equivalent  to  the  winding-up 
mubt  be  obtained  by  means  of  other  proceedings. 

ooUdtors  for  the  appellants ;  EadcUffe,  Oator, 
and  Martineav. 

Solicitors  for  the  respondents :  £.  B.  NeUon* 


HIGH  COURT  OF  JUSTICE. 

OHANOBB.T  DIVISIOK. 
(Before  the  Uasibb  or  the  Bolu.) 
Friday,  May  6. 
Disney  v.  Ix>iigboubh.  (a). 
Practice — Pleeiding  —  Di$covery — Production  of 
doaaneni$ — Interrogation  of  ^^inliff  by  d^md- 
ant—BuUs  of  Court  1875.  Order  XXXI.,  rule  1. 
The  defendant  to  an  action,  after  flvM  an  aj^idavit 
to  the  fffect  that  he  was  ignorant  of  the  daim  made 
by  Uie  plaintif,  and  was  unable  to  make  a  defence 
mitsM  certain  information  was  given  and  docu- 
ments handed  ever  to  him  by  the  plainiiff,  appUed 
/or  Uave  to  ddimer  vnUrrogtdorie*  to  Ihe  plaintiff 
_Jnfort  puUvng  in  &£•  d^/ence. 
and,  Oiiai  leave  muti  he  refuaedt  and  tte  d^end- 
ant  nutt  wafts  tlu  hett  d»fenea.ke  could  andthen 
interrogaie. 


COhas,  Div. 


Lr  this  case  an  ^iplication  was  made  by  the 
CTecntors  of  a  deraased  trustee,  who  were  de- 
fendants in  the  suit,  to  be  allowed  to  interrogate 
the  plaintiff,  and  that  the  jplaintiff  might  be 
ordeied  to  make  an  affidavit  with  respect  to 
certain  docnments. 

The  action  was  one  to  make  the  estate  of  the 
deceased  trustee  liable  for  breaches  of  trust  of 
which  it  was  alleged  in  the  statement  of  cUum  that 
he  had  been  guilty. 

In  support  of  the  application  the  defendants, 
the  executors,  filed  an  affidavit  to  the  effect  that 
they  were  entirely  i^orant  of  the  alleged  breaches 
of  trust,  and  of  the  circumstances  connected  there- 
with, and  were  not  in  possession  of  any  documents 
relating  thereto.  To  the  best  of  their  Iwlief  they 
had  a  good  d^bnoe  to  the  action,  but  they  hod 
not  the  materials  for  making  snch  defenoe  unless 
oert^infbrmationwas  afforaed  them  and  certain 
doaomenfes  banded  orer  whidi  ware  in  the  pos- 
session of  the  plaintiff's  to  the  action. 

Fieeher,  Q.G.  ai^Ouat,  for  the  preaeut  iqipli- 
cants.  oited  Ordw  XSXL,  mle  1. 

J7.  A.  Otffardj  for  the  plaintiff,  was  not  called 
upon. 

JzssEL,  M.B. —  This  is  a  nseless  application. 
The  role  cited  says:  "A  defendant  may  at 
the  time  of  delivering  his  defence,  or  at  any  sub- 
sequent time  not  later  than  the  close  of  the  plead- 
ings, without  any  order  for  that  purpose,  and 
either  party  ^t  any  time,  by  leave  of  the  ootirt 
or  a  judge,  deliver  interrogatories  in  writing  for 
the  examination  of  the  opposite  party  or  parties." 
Now,  I  do  not  wish  to  limit  the  generality  of  the 
latter  part  of  the  order,  which  was  put  in  to  pro- 
vide a  remedy  when  a  party  to  an  action  wished^to 
interrogate  uter  the  oloso  of  the  pleadinRs.  Bat 
this  case  is  different.  Tbe  executors  of  a  deceased 
trustee  are  sned  for  breaches  of  trust  by  their  tes- 
tator. They  say  they  know  nothing  about  it.  If 
so,  their  course  le  plain.  Let  them  file  a  statement 
of  defence  to  that  effect  claiming  the  benefit  of 
every  d^ence  which  may  hereafter  be  open,  to 
them.  With  that  defence  let  them  interrogate  the 
plaintiff,  for  which  they  reqaire  no  order.  But  I 
am  asked  to  delay  the  plaintiff  in  his  action,  to 
enable  the  defendant  to  postpone  his  defence,  and 
to  deprive  t^e  plaintiff  of  knowing  what  the 
defence  is  until  he  has  answered  tbe  interroga- 
tories. I  do  not  think  I  oaght  to  do  so.  By  uie 
coarse  which  I  propose  the  defendants  will  get 
every  advantage  which  they  propose  to  get  oy 
their  presmt  applioation.  And  if  the  answers  to 
their  intnrcwi^ories  disdose  an^  defence,  they 
may  obtain  leaTe  to  amend  their  statement  m 
defence  accordingly.  I  am  asked  to  let  the  appH- 
oatioD  stand  over  till  the  defence  is  put  in.  What 
is  the  nse  of  thal^  when  the  defendants  will  he  able, 
without  my  leave,  to  file  their  interrogatories  at . 
the  same  time  as  their  statement  of  ddence  P  The 
application  is  refused  with  costs. 

SolicitOTS :  NiehoUt  Newman,  and  Co. ;  IT.  and 
A,  Banhm  Ford.   


Saturday,  July  8. 
BsooKS  V.  Boou.  (a) 
Wm — Lmaeiee — Charge  on  real  estate — Beetdue— 

Truetfor  eonveraion — Misted  fund.. 
A  iettaMx  direated  her  ddtte  and  legaeiee  to  be  paid 
by  har  saoseutort.   She  devieed  and  beqneathed 
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powers  of  the  Bristol  Gnmpany  were  to  be  trana- 
terred  for  this  pnrpoae  to  a  joint  committee  of  the 
Midland  and  Great  Western  Bailwaya ;  and  this 
oommittee  were  empowered  to  use  the  portion  oi 
tiie  Bristol  Company's  Railway,  together  with 
the  stations,  watering  places,  and  other  conve* 
niencoB  ot  ihe  Bristol  GompMiy,  lyin^  to  the 
north-west  of  the  SoeTct  Park  junction,  i.e.,  from 
the  janction  of  the  Midland  Railway  along  the 
Bristol  Company's  lioe  (the  Bristol  and  Forb  Pier 
Gom^ny)  to  ATonmoath.  Sect.  40  of  the  last- 
mentioned  Act  proridea  that  the  two  companies, 
in  their  uses  of  the  said  line,  shall  be  sncgeet  to 
the  condiUons  specified  in  Article  45  of  the 
articles  of  agreement  made  between  the  Bristol 
Company  and  the  Great  Western  and  Midland 
Gomponies,  which  oiablos  the  two  companies  to 
njcry  firee  nse  of  the  Bristol  Company's  line,  and 
all  its  otrnvemenoes,  subject  to  the  terma  therein 
mentioned. 

The^CHttt  committee  hare  opened  that  portion  of 
their  line  which  lies  between  Bristol  aod  Clifton 
Downs  Station.  They  have  since  given  notice  of 
their  intention  to  open  the  part  which  lies  between 
Clifton  Downs  Station  and  Sneyd  Park  Junction. 
The  hne  beyond  Sneyd  Park,  which  goes  to  Aron- 
montfa,  is  a  single  line;  the  others  are  double 
Hnes. 

The  Board  of  Trade  sent  their  inspector.  Colonel 
Tolland,  to  examine  the  line  thus  proposed  to  be 
opened,  and  he  reported  tiiat  (dthon^h  the  notice 
reoeired  froji  the  joint  oommittee  bmited  his  ia- 
Kwotion  to  the  line  between  Clifton  Downs  and 
Sberyd  Pwk*  still  the  opening  of  that  portion  of 
tto  line  onght  not  to  be  sanctioned  muess  there 
were  uUier  a  station  at  Sneyd  Park  or  a  sufficient 
station  on  the  adjacent  single  line  between  Sneyd 
"Park  and  Avonmoutb,  at  a  place  called  Sea  Mills, 
closed  to  Sneyd  Park  Junction,  the  existing  sta- 
tion a6  Sea  Mills  being  insufficient  for  the  pur- 
pose. The  Board  of  Trade  therefore  directed  the 
postponement  of  the  opening  of  the  proposed  line 
for  a  month.  The  committee  then  objected, 
on  the  gronnd  that  no  station  was  required  at 
Sneyd  Park,  and  that  the  enlargement  and  im- 
provement of  Sea  Mills  Station  was  a  question 
which  did  not  affect  them,  bat  solely  conoOmed 
the  Bristol  Company. 

The  qnestion,  therefore,  arose  whether  sect.  6  of 
the  B^fnlation  of  Railways  Act  (5  &  6  Vict.  o.  55) 
l^>pliea  to  a  case  where  the  new  line  to  be  opened 
pondes  sufficiently  for  the  public  safety,  but 
where  danger  may  arise  from  the  want  of  sumcient 
wcommodation  on  the  old  line  into  which  this  new 
,  line  proposes  to  run ;  and  whether  the  view  to  be 
taken  is  affected  by  the  consideration  that  the  new 
line  has  running  powers  over  the  old,  and  has  an 
agreement  with  the  old  company  by  which  the 
latter,  if  necessary,  are  to  furnish  additional  accom- 
■    modation  for  the  new  traffic. 

The  64  6  Vict,  e,  55,  s.  6,  provides  "  That  if  the 
officer  or  officers  appointed  by  the  Lords  of  the 
r    said  committee  (of  the  Privy  Council)  to  inspect 
{    any  snch  railway  or  portion  of  railway  shall,  after 
inspection  thereof,  report  in  writing  to  the  Lords 
'    of  the  said  committee  that  in  Lis  or  th«r  opinion 
t    the  opening  of  the  same  would  be  attended  with 
danger  to  the  public  using  the  same  by  reason  of 
the  incompleteness  of  the  works  or  permanent 
way,  or  the  insufficiency  of  the  establishment  for 
working  such  railways,  together  with  the  grounds 
of  such  opinion,  it  shall  be  lawful  for  the  Lords 


of  the  said  comroiltec,  and  so  from  time  to  time,  a» 
often  as  such  officers  shidl,  after  further  inspection 
thereof,  so  report,  to  order  and  direct  the  com- 
pany to  whom  snch  railway  shall  belong,  to  post- 
pone such  opening  for  any  period  not  exceeding 
one  calendar  monui  at  any  one  time,  until  it  shaft 
appear  to  the  Lords  of  the  said  committee  that 
such  opening  may  take  place  without  danger  to 
the  public" 

The  case  came  to  a  hearing  on  motion  for  an 
injunction  to  restrain  the  companies  from  openiug 
the  line  until  the  scpiration  of  one  cuendar 
month  from  ihe  date  of  the  notice  sent  by  the 
Board  of  Trade,  Or  of  saoh  fhrthar  period  as  the 
Board  of  Trade  might  direot.. 

The  Solidtor-Qmerai  (Sir  H.  S.  GiShrd)  Miller^ 
Q.G.  and  Bigby,  for  the  defendants. — The  court 
has  no  jurisdiction  in  the  question.  The  jurisdic- 
tion beloiigB  to  the  Board  of  Trade,  and  no  evi- 
dence can  be  admitted  by  this  court  as  to  the- 
soundness  or  nnsouLdness  of  tho  inspectcn^s  rea- 
sons. Those  reasons  are  to  be  submitted  with  the 
report  to  the  Board  of  Trade,  and  they  alone  can 
decide  on  their  validity. 

Thesiger,  Q.C.,  Davey,  Q.O.,  and  S.  A.  Qiffard 
for  the  defendants.— Sect.  6  of  5  &  6  Vict,  c  55^ 
has  no  application  to  the  present  case.  The  juris- 
diction never  arose,  as  there  is  no  incompleteness 
of  the  works  in  this  case.  The  incompleteness  is 
in  the  works  and  accommodation  of  a  neighboor- 
inff  railwayi  whioh  is  already  at  work. 

JnsxL,  M.B. — The  real-  question  which  I  haro 
to  deoide  is  the  construotion  of  the  6th  sec- 
tion of  the  Regulation  of  Railways  Act.  That 
section  might  have  been  better  worded  than  it  is 
if  it  had  been  prophesied  that  the  qnestion  would 
arise,  as  indeed  ail  drafting  is  susceptible  of  im- 
provement. Bat  we  must  fairly  interpret  the  lan- 
guage, and  find  oat  its  meaning  with  respect  to  the 
evil  against  which  the  Legislature  intended  to 
provide.  The  6th  section  says ;  (His  Lordship 
then  read  the  section  as  above  set  out).  Now  when 
the  Act  speaks  of  a  "  railway  or  portion  of  a  raU- 
way,"  it  means  the  whole  thing — the  entirety  of 
the  work  constructed  by  the  company — not  the 
permanent  wa^ as  distinguished  from  the  bridges ;. 
not  the  watering  sheds  as  tUstinguished  from  the 
stations,  nor  the  statifms  as  distingnished  from  the 
engine  houses.  It  means  the  whole  work.  The 
inspector  is  to  report  and  give  the  grounds  of  his 
opinion  to  the  Board  of  Trade,  who  may  order  the 
opening  of  the  railway  to  be  postponed.  The 
question  is  whether  in  this  case  that  order  has 
been  properly  made.  If  it  has  been  properly 
made,  nobody  doubts  that  an  injunction  must  be 
granted.  That  being  so.  the  first  question  is,  what 
IS  the  meaning  of  the  section  ?  If  it  gives  jurisdic- 
tion to  the  Board  of  Trade  they  are  the  only  persons 
who  are  not  bound  by  the  report.  They  may  stop 
the  railway  from  being  opened  ontil  it  shall  appear 
to  them  that  it  can  be  opened  without  danger  to 
the  public.  The  only  preliminary  is  that  they  are 
not  to  exercise  their  jurisdiction  without  a  suffi- 
cient inquiry.  They  have  an  officer  to  inspect  the 
railway,  to  report  and  to  give  the  grounds  of  his 
opinion.  In  my  view,  I  am  not  empowered  to  go 
into  the  grounds  of  that  opinion.  If  the  Board 
of  Trade  thinks  them  suffident,  it  will  not  act. 
It  wUl  either  send  another  officer,  or  leave  the 
matter  alone.  They  are  not  to  proceed  without 
sufficient  information,  but  the  whole  jurisdiction 
is  given  to  the  Board  of  Trade.  Then^un  i^  iaT 
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said  that  to  enable  the  Board  to  act,  their  officers 
mnst  report  moompleteoess  in  the  works;  and 
it  is  argued  that  in  the  present  case  the  officer  has 
not  reported  inoompleteness.    Bat  he  has  in 
wwds  reported  inconipleteness.    )t  is  said  that 
Hie  report  ^ows  thac  it  is  the  works  on  the  other 
line  wnich  are  incomplete,  and  not  those  on  this 
line ;  and  secondly,  that  no  incompleteness  in  tho 
proper  sense  of  the  term  is  reported  at  all.  "Now, 
first  the  officer  reported  that  the  works  were  in- 
complete because  there  was  no  station  at  Sneyd 
Park  Junction  on  this  line.   No  doubt  if  he  bad 
been  satisfied  with  the  existing  station  at  Spa 
Mills,  he  would  not  have  ordered  a  station  at 
Sneyd  Park.   But  it  is  quite  within  the  powers  ot 
the  Board  to  order  works  on  one  line  because  of 
the  condition  of  another  line.   For  example,  the 
gradients  might  be  po  arranged  where  one  line 
ran  into  another,  that  the  Board  might  say  that 
preoantions  mnst  be  taken  on  one  line  becanse  of  \ 
the  gradient  on  a  neighboniing  line.  As  to  the 
M(»od  point,  it  is  said  that  the  want  of  a  station 
at  Sneyd  Park  is  not  felt,  and  that  therefore  there 
is  no  incompleteness  in  the  works.   But  tbe  word 
"  incranplete "  is  nsed  in  its  largest  sense.  It 
may  mean  "  nnflnished."   It  is  not  so  osed  here ; 
bat  it  may  also  mean  **  imperfect "  or  '*  defectiTe." 
An  imperfect  flower,  for  instance,  is  one  which  is 
wanting  in  some  of  the  organs  with  which  most 
flowers  are  furnished.   When,  therefore,  it  is  said 
that  the  works  arc  incomplete,  what  is  meant  is 
that  they  arc  imperfect.   All  is  done  by  the  rail- 
■  way  company.  The  permanent  way  is  ueitber  more 
nor  less  work  ttan  tbe  station.    Ererytbinfi;  tbe^ 
do  or  have  done  for  any  purpose  whatever,  which  is 
necessary  for  tbe  public  saiety.  is  work  within  the 
meaning  of  the  16th  section  of  the  Bailway  Clanses 
Act  (8  Yict.  c.  20).  consequently  the  second  objec- 
tion 08  to  inoompleteness  entirely  fails.  Being 
therefore  of  opinion  that  tbe  jurisdiction  belongs 
to  the  Board  of  Trade  alone,  and  that  the  in- 

auiries  preliminary  to  the  exercise  of  that  jnris- 
ictioii  iiaro  been  properly  made,  and  that  it  is 
Iwyond  my  competence  to  inquire  whether  the 
jurisdiction  lias  been  properly  exerciBed,  I  must 
grant  the  injunction  as  asked,  with  costs. 

Solicitors :  Soliaitor  io  the  Board  of  Ti-ade ; 
£.  £.  JTetfOtt. 


(Before  Tice-Chanccllor  Hauks.) 
Wedne^dai/,  May  17. 
BuTCHEB  V.  Smxoin)8.(a) 
SettUmeni — Property,  tubjed  io  a  prior  mortgage, 
idUeA  upon  A.  \n  fee  —  CoiUingtiai  charge  in 
favour  oj  B.  upon  attainwig  twenty-one — Arrear 
of  interesf. 

By  a  aettlemeni  made  in  1862  emiain  property,  evh- 
ject  to  a  prior  mortgage,  woe  settled  upon  A.  in 
fee,  with  a  contingent  charge  in  favour  of  B. 
vpon  Me  attaining  ttoentv'one : 
Setd  that  A.,  during  Ms  life,  and  hie  estate  after 
hie  death,  wae  hound  to  keep  dovm  the  interest  on 
the  mortgage,  so  tluxt  the  property  might  remain 
a  security  intact  for  the  benefit  of  B. 
This  was  a  summons  taken  out  by  George  Archer 
and  William  Cock,  the  tmstees  oi  tbe  settlement 
made  on  the  mamage  of  Myrry  Wilson  (the  testa- 
tor  In  the  canse)  with  Sarah  Newton,  widow,  to 
vary  the  Chief  Clerk's  certificate  by  allowing  their 
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claim,  aa  such  trustees;  as  orediton  of  the  tostotor 
for  the  sum  of  4511.  Us.  9(2. 

On  the  11th  Not.  1874  a  decree  was  made  in 
the  above  suit  (which  was  a  creditor's  admini&tra- 
tion  suit),  directing  Uie  nsoal  accounts  and 
inquiries  to  be  taken  and  made. 

On  tbe  26th  July  1875,  the  Chief  Clerk  made 
his  certificate,  disallowing  tbe  above-mentioned 
claim  of  the  trustees.  In  answer  to  the  inquiries 
as  to  the  real  estate  of  the  testator,  and  the  incum- 
brances affecting  the  some,  the  Chief  Clerk  had 
found  as  follows : 

In  1857,  William  J.  Newton,  then  the  hu'-Mand 
of  Sarah  Newton,  was  seised  in  fee  of  a  certain 
farmhouse  and  lands,  called  Methnold  Ha  1,  in 
the  county  of  Norfolk,  subject  to  an  annuity  of 
lOOL,  issuing  out  of  the  said  lands,  for  the  life  of 
Mary  Newton,  widow. 

In  1859  W.  J.  _Newton  mortgaged  the  swd 
premises,  subject 'to  tho  said  annuity,  to  John 
Teltham  and  others,  to  secnre  10,5001.  and  in- 
terest. 

In  1861 W.  J.  Newton  died,  having  derised  the 
said  premises  to  his  wife  Sandi  Newton,  in  fee. 

In  1862  Sarah  Newton  married  the  testator, 
Hyr^  Wilson;  and  byan  indenture  of  settlement, 
datedthe  5th  June  1862,  and  made  shortly  before 
the  marriage,  the  said  premises,  subject  to  the 
said  annuity  and  mortgage,  were  conveyed  to 
George  Archer  and  William  Cock,  the  trustees  of 
the  settlement,  npon  trust,  to  sell  as  tlierein  men- 
tioned, and  to  stand  possessed  of  the  moneys 
arising  from  such  sale,  upon  certain  trusts  de- 
clared by  an  indenture  of  even  date.  And  the 
said  indenture  contained  the  foUovring  proviso: 
"  In  case  William  John  Newton  shidl  attain  the 
age  of  twenty-one  years,  the  sud  Goorae  Archer 
and  William  Cock,  or  the  surrivor  or  Ihem,  or 
his  heirs,  or  their  or  his  assigns,  shall,  as  soon  as 
can  be,  aller  the  said  William  John  Newton  shall 
have  attained  that  age,  by  sale  or  mortgage  of  all 
or  any  part  of  the  said  hereditaments  and  pre- 
mises then  remaining  unsold,  levy  and  raise  tha 
clear  sum  of  lOOOf.  sterling,  and  pay  tbe  same 
sum  to  tho  said  William  John  Newton  for  his  own 
use  and  benefit." 

By  another  indentnre  of  even  date  it  vras 
declared  that  the  trustees  should  stand  possessed 
ofthe  moneys  which  should  arise  from  the  sale  upm 
trust  to  invest  as  therein  mentioned ;  and,  during 
the  life  of  Sarah  Newton,  to  pay  the  income  to 
her  for  her  separate  use,  without  power  of  antici- 
pation, and  aftw  her  decease  to  stand  possessed  of 
the  trost  funds  npon  tmst  for  Myrry  Wilson,  his 
heirs,  executors,  administrators,  and  assign*. 

In  June  1871,  Sarah  Wilson  died. 

On  the  22nd  July  1874,  John  Feltham  and 
others,  tbe  mortgagees,  under  their  pawer  of  sale, 
entered  into  a  contract  to  sell  tho  said  premises 
for  11,7501.,  subject  to  the  payment  of  the  said 
annuity. 

On  tbe  30th  July  1874,  Myrry  Wilson  died 
insolvent,  having  by  bis  will  appointed  the  defen- 
dant, Christopher  William  Simmonds,  his  exe- 
cutor. 

It  appeared  from  the  evidence  that  Myrry 
Wilson,  the  testator,  had  during  bis  lifetime  re- 
gularly paid  the  annuity,  and  the  interest  on  ttie 
mortg^e  down  to  Lady-day  1874. 

When  the  sale  of  the  premises  was  completed 
in  Sepc,  1874,  the  mortgagees  retained  out  of  the 
purchase  money  (in  addition  tothe  principal  sum 
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secured  by  the  mmrt^^e),  a  mm  of  4001.  Os.  Od. 
for  intereit  up  to  the  29th  Sept.  1874.  a  sam  of 
SOL  as  half  a  year's  pajment  oF  the  annaitj  np  to 
the  same  date,  and  a  sum  of  II.  15s.  for  oertaiti 
quit  rents  due  at  Mioharimae  m  reapeoi  <^  copy- 
nold  portiona  of  the  pramisea. 

These  three  sanu,  amonntiiw  together  to 
451Z.  15«.  tiZ.,  the  trustees  now  duimea  by  their 

Haiy  Newton,  the  annuitant,  was  about  88  years 
of  age ;  and  William  John  Newton,  the  son,  was 
about  14  years  of  ace. 

Mogert,  (or  Meagn,  Archer  and  Cook,  the  trastees 
of  the  settlement. — After  Mrs.  Wilson's  death, 
Myrry  Wilson,  the  testator,  was,  under  the  settle- 
ment, owner  in  fee  of  the  property,  subject  to  the 
annuity  and  mortgage,  with  a  proviso,  in  the 
nature  of  an  executory  devise  over,  in  favour  of 
William  J.  Kewton,  the  son,  on  attaimr^  twenty- 
one.  He  was,  jtherefore,  bound  to  keep  down  the 
interest  on  the  mortgage,  and  pay  the  annoi^. 
This  he  did  duriuR  his  luetime ;  aod  his  estate  is, 
in  like  manner,  bound  to  make  these  payments 
alter  his  deatfi.  We  are^  therefore,  entitled  to 
obim  as  creditors  for  the  amount  atated  in  the 
BnmrooBa. 

P&eor  and  Slake,  for  oertun  creditors  d  the 
testator.— Tbe  tesbatw,  beini;  absolute  owner  in 
tee  of  the  propertr,  subject  to  prior  charges,  was 
not  bonnd  to  keep  down  the  interest  on  the  charges. 
The  claim  of  the  trustees  (as  William  J.Newton, 
the  son,  is  still  an  infant)  is  only  a  contingent 
claim,  and  ought  not  to  prevail  aj^inat  creditors, 
whose  claims  are  ascertained.  IE  William  J.  New- 
ton dies  under  twenty^one  the  trustees  oan  claim 
nothing. 

Metholdt  for  the  ezeontor. 

Rogers  was  not  called  npon  to  reply. 

The  Tice-Ceancxllob  (after  stating  the  facts) 
sud:  The  result  is,  that,  subject  to  the  annnifcy 
and  mortgage,  Mra.  Wilson  made  her  fmsband 
owner  in  fee ;  except  that  Uie  settlement  ctmtaini 
this  iffoviso,  that  **  in  case  William  J<^n  Newton 
sbaD  attain  the  age  of  twenty-one  years,  the  said 
George  Archer  and  William  Cock,  or  the  sorviror 
of  them,  or  his  heirs  or  their  or  his  assigns  shall 
as  soon  as  can  be  after  the  said  William  John 
Newton  abaU  have  att^ed  that  age,  by  sate  or 
mortgage  of  anv  part  of  the  said  heremtaments 
and  premises  then  remaining  unsold,  levy  and 
raise  the  clear  aam  of  lOOOI.  Rterliug,  and  pa^  the 
same  to  the  said  William  John  Newton."  Wilson, 
therefore,  was  not  sole  owner  ;  bnt,  subject  to  the 
annuity,  the  mortgage,  and  the  contingent  charge 
in  fkvour  of  his  stepson,  he  could  do  what  he  liked 
with  the  estate.  Now,  where  a  person  is  only  a 
tenant  for  life  of,  or  has  only  a  partial  interest  in, 
property  subject  to  a  mortg^tge,  it  is  his  duty,  as 
between  himself  and  those  entitled  in  remainder, 
to  keep  down  tiie  interest  on  the  mortgage.  If  A. 
18  owner  in  fee  of  property,  subject  to  a  mortgage, 
with  an  executoijr  devise  over  in  favour  of  B.,  A. 
cannot  allow  the  interest  on  the  mortoage  to  go 
on  aocumnli^ug,  hut  most  keep  down  the  charge 
on  the  property,  so  theA  the  property  may  go  over 
to  B.  in  the  same  state  in  which  A.  received  it. 
In  this  case,  the  security  for  the  lOOOZ.  was  very 
precarious.  I  am  of  opinion  that,  for  the  sake  of 
the  charge,  it  was  the  dutf  of  Wilson  to  keep 
down  the  annuity  Emd  the  mterest  on  the  mort- 
gage, BO  that  the  estate  might  remain  a  secnrity 
mta^t  for  the  benefit  of  the  boy.  While  Wilson 
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lived  he  kept  down  the  annuity  and  the  interest 
on  the  mortgage.  After  his  death,  about  half  a 
year  elaps^  oefore  the  sale  was  completed. 
Surely  it  was  the  duty  <tf  his  successors  to  keep 
down  the  charges  on  t£e  property.  Whatever  the 
arrear  of  tnterebt  might  be,  whetwr  it  had  accrued 
in  his  lifetame  or  mer  his  death,  it  was  okarly 
the  duty  of  his  estate  to  keep  down  the  interest. 
Ac  the  time  of  completion,  an  arrear  of  interest 
was  retfuned  by  the  mortgagees ;  and,  therefore,  a 
portion  of  the  fund,  which  ought  to  Imve  stood  as 
security  for  his  lOOOZ.,  was  taken  away  from  the  boy. 
The  question  is  whether  the  fund,  whiofa  ought  to 
have  been  appropriated  to  secure  this  sum,  can  be 
diminished  in  tnis  way.  I  am  clearly  of  opinion 
that  it  cannot.  Wilson's  estate  has  received  more 
than  it  ought  to  have  received.  The  summau  to 
vary  will,  therefore,  be  allowed. 

SoUoitora :  Thtmat  Cree ;  Charlet  Blake, 


StOurda!/,  May  20. 
Se  Bbown  avd  Siblt.  (a) 
WtU — Device  hy  truttee — Oifi  of  Ugacies  foUowed 
hy  a  aift  of  "  the  residue  of  my  unsettled  pro- 
perty ' — hegaL  estaie  in  trust  property  held  to  pose 
— Vendor  and  Purehaeer  Act  1874,  seet  9. 
A.  testator  gave  pecuniary  legaciee  out  of  hie  un- 
aetHed  propertyt  and  then  gave  "Ae  reei  and 
residue     aw  imtettUd  property"  to  A.   The  «p£R 
eonAnnsa  no  devise  of  trust  eHiatee. 
Seldt  Aat  al^ough  hy  ikie  dMporiftoitf&e  fsttafor** 
own  real  estaie  woe  charged  with  Ugaditt  <m 
estate  qf  which  he  vai  iruriee  paeeed  wwlar  1h$ 
residuary  devite. 

This  was  a  summons  under  the  Vendor  and  Pur^ 
chaser  Act  1874. 

William  Proctor  Anderdon,  by  his  will,  d^iod 
the  2l8t  Oct.  1857,  after  giring  various  speci&o 
and  pecuniary  legacies  out  of  "his  property 
which  was  not  under  settlement,"  bequeathed  as 
follows : 

"  The  rest  and  residue  of  my  unsettled  pro- 
perty I  bequeath  to  my  great  nephew  John  S. 
Anderdon."  And  the  testUor,  after  giving  cer- 
tain specific  and  pecanifUT  legacies  out  of  "  his 
settled  property  after  the  death  of  his  wife,"  and 
devising  his  freehold  house  in  St.  Jamea's-square 
to  his  great  niece  Blan<die  Simmonds,  gave  "  ail 
the  rest  and  residue  of  his  settled  property  to  Ida 
grei^  nephew  John  S.  Anderdon."  The  will  otm- 
tained  no  express  devise  of  tmst  estates. 

William  Proctor  Anderdon  died  on  the  16th 
April  1859.  At  the  time  of  his  detUih  he  was  the 
surviving  trustee  of  a  certain  indenture  of  settle- 
ment of  the  lOlh  Nov.  1821.  The  property  com- 
prised in  tbe  settlement  did  not  form  part  of  his 
"  settled  propertr." 

A  contract  had  been  entered  into  for  tbe  sale  of 
certain  real  estate  comprised  in  tbe  settlement  by 
Brown  (the  vendor)  to  Sibly  (the  purchaser).  The 
purchaser  had  taken  the  objection  that  the  legal 
estatej  in  trust  estates  did  nob  pass  to  John  E. 
Anderdon  under  the  residuary  bequest  contained 
in  the  will  of  William  Proctor  Anderdon. 

Joshua  WmiamSf  Q.O.  and  Ingle  Joyce,  for 
Brown,  the  vendor. — The  legal  estate  in  the  trust 

Jroperty  passed  under  the  words  of  Ae  will  to 
ohn  E.  Anderdon :  (Lord  Brayhrclee  v.  InsJeip,  8 

(a)  BwKUd  bT  jAKn  E.  Ucsxs,  Biq.,  Bwrittac.Rt.Law.  i 

Digitized  by  VjOOglC 


£•  Bbow>  akd  Siblt. 


S06— Tol.  XXXT.,  N.  8.] 


THB  LAW  TIMES. 


[Oct  28, 187*. 


Chan.  Div.j 


Vm.  417.)  The  tendenoy  of  modern  aathoritiea  is 
to  extend  the  cases  in  whioh  the  legal  estate  has 
bean  held  to  pass : 

B*  Stmm/  WiU,  L.Bap.  6  Eq.  507, 

Dunning  for  Sibl7,  the  purchaser. — The  testator 
begins  by  giving  certain  legaoies.  and  these 
legades  are  a  char^^  upon  the  unsettled  peaptrty. 
A  diarge  of  l^^aoes  will  prerent  the  legal  estate 
in  trust  property  from  passisg  by  the  will: 
(MarHn  t.  Laoertim,  32  L.  T.  Bep.  8.  700 ;  L. 
Bep.  9  Eq.  563).  The  charge  of  legacies  shows 
that  the  testator  intended  to  deal  only  with  his 
own  property,  and  not  with  that  to  which  he  was 
entitled  only  as  trastee  :  {Be  Packman  and  Moss, 
34  L.  T.  Bep.  N.  S.  110 ;  L.  Bep.  1  Ch.  Div.  214). 
This  case  is  a  direct  aoUuvit^  in  my  fiiroor.  He 
alsoief erred  to 

Bo0T.  Eeade,  8  Term  Bep.  118 ; 

Em  pari*  Morgan,  10  Yw.  101. 

WiUiams,  Q-C,  was  not  called  upon  to  reply. 

The  Yicb-Chakceuok  s^d :  I  l^ink,  not- 
withstanding the  decision  at  iba  ISaaber  of  l^e 
Bolls  in  Be  Paebman  and  Moit,  that  the  incHaa* 
tion  <rf  modem  deeinans  is,  that  trast  estates  will 
pus  nnder  a  general  devise  of  real  estate.  The 
legal  estate  is  not  a  sobstuitial  bnt  an  imaginary 
tlung.  Under  a  general  devise  of  "all  my  real 
estate  "  the  legal  estate  in  tmst  property  will  nn- 
donbtedly  pass.  Bat  then  it  is  said  that  a 
devise  of  real  estate  charged  with  payment  of 
debts  will  not  paas  the  legal  estate  in  trust  pro- 
perty. Why  notP  Such  a  devise  will  pass  the 
legal  estate,  and  be  a  good  charge  (by  the  testator) 
upon  the  property,  which  is  his  to  charge.  There- 
fore, reddendo  singula  singulis,  the  rational  con- 
stmction  is  to  say  that  such  a  devise  will  pass  the 
legal  estate  in  trust  property.  That  is  the  sub- 
stance of  what  was  decided  in  Lord  Braybroke  v. 
Intkip.  The  case  of  Be  Bteven^a  WW.  seems  to  me 
to  be  inMmsistenfc  with  the  case  of  Be  Packman 
and  Mote.  In  the  case  of  Be  Stevens's  WtU  the 
testaitriz,  after  directing  her  just  debts  to  be  paid, 
gave  pecnniaiy  legacies,  and  then  gave  all  the 
residue  of  her  real  and  personal  estate  to  J.  T.  for 
her  own  absolute  use  and  benefit.  It  was  there 
held  that,  although  by  these  disposittous  the  tes- 
tatrix's own  real  estate  was  charged  with  debts 
and  legacies,  an  estate  of  which  she  was  mortgagee, 
was  not  excepted  from  the  residnaiy  devise.  Gif- 
fard,  Y.C.,  there  said,  "  This  is  not  the  case  of  a 
mere  trust  est^e,  but  of  the  legal  estate  in  a  mort- 
gage, the  beneficial  interest  in  which  mortgage 
was  vested  in  the  testatrix.  The  charge  of  the 
legacies  was  the  point  insisted  on  as  being  a  rea- 
son why  the  legal  eatate  in  this  mortgaged  pro- 
perty should  not  pass.  I  quite  agree  that  in  this 
will  there  is  enough  to  charge  both  the  debts  and 
legacies  on  the  testatrix's  own  real  estate ;  but  if 
the  charge  of  debts  would  not  prevent  the  legal 
estate  in  the  mortgaged  property  passing,  so 
neither  would  the  charge  ot  legacies.  The 
modem  authorities  have  extended  the  cases,  in 
which  the  legal  estate  in  a  mortgage  has  been 
held  to  pass."  I  entirely  agree.  "  Here,  subject 
to  the  charge  of  debts  and  lemuios,  there  was  an 
absolute  gift  to  Jane  Toyer.  I  am  not  precluded 
by  authority  from  holding  that  the  legal  estate 
passes  in  this  case ;  and  I  do  not  hesitate  to  say 
that,  in  such  a  case  as  this,  good  sense  and 
conscience  require  that  a  beneficial  gift  shall 
cany  the  legal  estate  in  a  mortgage  as  an 
incident,   and  a  useful   and    necessary  iuci- 
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dent,  to  the  beneficial  ownership.  There  may 
be  cases  where  a  trust  estate  would  not  pass, 
and  yet  there  would  be  a  plain  intention  that  1^ 
le^I  estate  in  a  mortgage  should  pass.  I  am  of 
opinion  tJiat  on  tiiis  will  there  was  no  intentim 
that  the  Isffal  estate  in  the  mortgs^s  shoald  pass, 
and  there  is  nothing  to  rdrnt  this  mtenticm."  I 
quite  agree  with  aU  that.  S  it  happens  that  a 
man  gives  his  real  estate  in  strict  settlement,  or 
the  trusts  or  purposes  Tor  whidi  tibe  property  is 
given  clearly  snow  that  the  testator  is  only  givii^ 
that  of  which  he  is  the  beneficial  owner,  that  he  is 
only  dealing  with  property  recognised  as  his  both 
at  law  and  in  equity,  then  it  is  impossible  to  say 
the  intention  could  be  that  a  trust  estate  shoaM 

Sas.  Tnat  wae  the  ground  of  my  own  decision  in 
ariin  v.  Laverton,  in  which  I  fully  considered  the 
authorities  on  the  subject.  I  cannot  reconcile  the 
cases  of  Be  Stevens'  wiU  and  Be  FaebBian  aui 
Moss.  I  adhere  to  what  I  decided  in  a  recent  esse 
(unreported),  that  where  there  is  a  general  deris* 
of  real  estate  charged  iri&L  debts  and  l^aeiSB, 
saoh  «  devise  reddendo  tingvia  etngvUt,  posses  tlift 
legal  estate  in  all  that  the  testator  has  at  law,  bob 
is  only  efEeotnal  to  charge  that  whioh  he  has  in 
equity  ^  well  as  at  law.  TThere  is  no  reason  here 
why  the  lenl  estate  in  the  trust  property  should 
not  pass.  The  testator  gives  l^acies,  and  then  he 
says :  "  The  rest  and  residue  of  my  unsettled  pro- 
perty I  bequeath  to  my  great  nephew  John 
Anderdon."  That  is  a  gift  to  him  in  fee  eimpto. 
Iliis  is  part  of  the  unsettled  property.  It  is  his  in 
ft  court  of  law,  though  not  his  in  a  oonrt  of  eqni^. 
I  hold  that,  whatever  is  bia  in  a  court  of  law^ 
passes  nnder  this  beqii'eat.  On  these  grounds  I 
am  of  opinion  that  the  legal  estate  in  the  trust 
property  passed  by  the  wul  of  John  Anderdon 
under  the  words,  "  the  rest  and  residue  of  my  on- 
settled  property,"  and  there  will  be  a  deolsratioa 
to  that  effect. 

Solicitors:  BeedajoALovtM;  M«redWutB<Aert$» 
and  Mills. 


Wednesday,  May  31. 

Whbatlt  v.  Davibs  (a). 

WiU — Annuih/  charged  on  the  corpus  of  pertoneX 

estate — Arrears  o/—Iniereet. 
An  annuitant  under  a  will  of  personal  eatate  is  not 

entiUed  to  interest  on  f&e  arrears  tff  hit  annuity, 

whether  the  annuity  he  charged  on  corpus  or 

income. 
FcBTRER  consideration. 

Henry  Samuel  Foley,  by  his  will  dated  the  8th 
May  1880,  appointed  the  Rev.  Thomas  0.  Foley 
and  the  plaintifE  Bobert  B.  Wheatly  executors  and 
trustees  of  his  will.  And  the  testator  devised  and 
bequeathed  unto  his  said  trustees  all  the  share  and 
interest  in  the  moneys  and  funds  to  which  at  the 
time  of  his  decease  he^ight  be  entitled,  expectant 
on  the  decease  of  his  mother  nnder  the  touts  oT 
her  marriage  settlement,  and  all  the  residue  of  hia 
real  and  personal  estate,  upon  trust  to  sell,  and 
out  of  the  proceeds  of  sale  to  pay  his  debts,  and  to 
invest  the  residue  as  tiierein  mentioned,  aad  to 
stand  possessed  of  the  same  stocks,  funds,  and 
Bocuritios,  upon  trust  to  pay  the  interest  and 
annual  produce  thereof  unto  bis  wife  for  her  life* 
or  so  long  as  she  shoald  continue  his  widow,  for 
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■tAm  BnppoTt  of  herself,  and  mainteaanee  and 
oda«ationof  sochof  his  childreaas'sfaooldbe  living 
«t  the  time  of  his  decease;  and,  after  bsr  deoeaae, 
in  trmi  for  all  his  children  in  eqnal  shares. 

The  testator,  by  a  oodica  to  his  will  dated  23rd 
May  1835,  after  ^pointiog  his  brother  to  be  a 
'trustee  and  ezeoutor  in  we  plaoa  of  the  Bbt. 
Tnionias  O.  Tdej,  who  was  then,  dead,  directed 
Ins  tmsteeeto  stand  possessed  of  the  tnist  estates, 
xnone^B,  stooks,  faods,  and  secnrities  in  his  will 
•anentioned,  and  the  interest  and  annual  produoe 
^faareof,  in  trust,  oat  of  audh  interest  and  aim  ami 
produce  to  paj  to  his  wife  daring  her  life,  if  she 
-should  HO  long  oontinne  his  widow,  "  one  annnity 
■or  clear  yearly  sum  of  1501.  in  lien  of  the  interest 
■amd  annnal  prodace  by  his  said  will  directed  to  be 
paid  to  her  so  long  as  she  sboald  oontinoe  his 
widAw."  And  sabioct  to  and  oharged  with  ihe 
payment  of  the  said  lumuity  the  testator  directed 
Lis  tmsteee  to  stand  possessed  of  the  said  tnut 
•estates,  moD^B,  stoi^cs^  funds,  and  saoorities,  and 
4ibft  interab  imd  annual  prodoca  thereof,  in  trost 
for  the  benefit  of  his  children  as  therein  mentioned 

The  taatator  died  in  1852,  and  the  will  and 
^odkH  wera  moved  the  plaintiff,  the  sorriTing 
•«xecator  in  Svr.  185S. 

Hknnah  LcHiisa  Fol^,  tin  widow  of  Iftie  tea- 
-tator,  died  on  30th  Oet.  1874  witboob  having 
married  again,  and  on  Isk  De&  1874  latters  of 
iadmimefeataon  to  her  eatata  wen  granted  to  Uia 
-dafendant,  Bmshr  iL  L.  Daries,  on*  of  tin  tea< 
4ator*s  mnied  danghters. 

On  the  17th  Dec.  1874  tbe  plaintiff  filed  his  bill 
^«niiist  lira.  Davies  and  her  hnsband  and  Thomas 
<mffithB  and  others  (the  tmsteee  of  Mrs.  Bsviess' 
raarriage  settlement),  praying  for  the  administra- 
tum  of  tbe  testator's  person^  estate. 

On  the  23rd  Jan.  1875  a  decree  was  made  direct- 
ly tbe  oaoal  aooonntsand  inqoiriee,  and  directing 
aeeovQt  <^  the  payments  made  in  respect  of  tfa« 
-«Mni^  of  ISCL  bB(|iieathed  to  the  said  teetator's 
vidow,  and  what  is  tha  amonnt  of  the  unpaid 
^ammn  of  Booh  annuity  aocamnlated<  ainoa  the 
*dMth  of  tbe  testator. 

It  appeared  from  the  ohief  clmk's  oertificate, 
^■ted  the  23rd  Dec  1875,  that  the  paymmtf!  made 
in  reepeot  of  the  said  annnity  amoantad  to 
^102.  6*.  bd.t  and  that  the  unpaid  arrears  of  the 
^flaid  aimoity  aoonmolated  sinco  the  death  of  the 
testator  amounted  to  23202. 10«.  bd. 

Tha  following  facts  also  appeared  from  the  chief 
•<derk'a  certificate : 

In  Nov.  1853,  when  the  will  and  codicil  were 
proved,  Mrs.  Fol^,  ihe  testator's  widow,  was  of 
woah  mind.  At  that  time  tbe  estate  available  for 
payment  of  tha  annuity,  did  not  exceed  3001.  As 
tins  sum  was  ioeoffioiuit  to  pay  the  annuity,  the 
plaiDtiflr accnmnlated  the  income  thereof. 

Itt  1864  the  share  of  tiie  testator,  expectant  on. 
-4ha  dacsaae  frf  his  mother,  under  tiie  tmsta  of  her 
nairiago  sattlemant  (aoMimiting  to  i^xmt  46001. 
•CoMK^s)  fell  into  possession.  Srom  that  time  the 
tJaiiiliir  appliad  about  801.  a  year  for  tbe  mainten- 
4Hiefr  cf  the  widow,  and  acoumolated  die-residue 
•<]f  tbe  income. 

It  appeared  from  the  evidsnoo  that  the  interest 

4L  per  cent,  outhe  arreara  of  tbe  annuity,  from 
«be  death  of  the  testator  to  the  death  ot  bis  widow, 
mnld  amonnt  to  11921.  2s.  9eL 

A  question  jrwi  now  raised^  oa  fnrther  considera- 
tion* iriiether  Mrs.  Davies^  as  the  widow's  legal 
pannnwl  repreaentatiT^  was  ontidcd  to  be  pnid 
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interest  on  tbe  arrears  of  the  annuity,  aa  well  as 
tbe  arrears  themselves. 
CoU,  for  the  plaintiff. 

Solland,  for  Thomas  Griffiths  and  others. — An 
annuitant,  or  ber  representative,  is  not  entitled  to 
be  paid  interest  on  the  arrears  of  her  annuity. 
Booth  V.  Coultoa,  2aiff.514; 

Blogg  r.  Johnton,  16  L.  T.  Bap. N.  S.  806 ;  aod L.  Bep. 
2  Oh.  225,  238. 

Cozen*' Sardy  for  Mrs.  Davies,  the  legal  per- 
sonal representative  of  the  annnitaut. — 'Hie 
annuitant  is  entitled  to  be  paid  interest  on  the 
arrears  of  her  annuity,  where,  as  here,  the 
annnity  is  charged  on  the  corpus  of  the  property  : 
[Plcaifair  v.  Cooper,  17  Beav.  187).  Booth  v. 
Goiuton  has  no  application  to  the  present  case, 
because  there  tbe  annuity  was  not  charged  on  the 
oorpoB,  bnt  only  on  the  "  annual  profits."  In  Be 
AMhweil's  WtU  (Johns.  112),  tha  ooarb  refused,  bat 
only  on  the  ground  of  laches,  to  give  interest  on 
the  arrears  of  an  annuity  charged  oorpus. 

HoUand  in  reply. — Ic  has  been  distinctly  settled 
th^  interest  is  not  payable  on  the  arrears  of  an 
annuity :  {Booth  v.  Leyceeter,  3  My.  &  Cr.  459, 
followed  in  LaiTison  T.  Jjainson,  18  Beav.  7).  [The 
Vice-Ch4NCELL0R. — It  would  be  very  strange  if 
the  arrears  of  an  annuity  given  by  a  will  should 
carry  interest,  while  tiie  arrears  of  an  annuity 
seoiued  by  a  bond  do  not  carry  interest]  Tom 
V.  Browne  (5  H.  L.  555)  is  oondnsivd  on  the  sob- 
jeot 

The  Yice-Chivceuok  said. — I  am  at  a  loss  to 
see  why  aa  annuity  given  by  a  will  should  carry 
interest;  I  have  always  understood  the  rule  to 
be,  that  the  arrears  of  an  annuity  do  not  carry  in- 
terest. L  think  that  tbe  case  of  Torre  v.  Srotone 
is  ccmolusive  on  the  subject.  In  this  case  tbe 
annnity  was  given  ss  a  provision  for  the  wife; 
she  became  of  unsound  mind,  and  so  tbe  annnity 
fell  into  arrcar.  I  think  that  the  case  of  Playfair 
V.  Cooper  is  qaite  contrary  to  the  subsequent 
decision  in  Torre  v.  Browne.  I  remember  arguing 
Booth  V.  CovXton.  That  case,  and  the  earlier  case 
oXBooQb  V.  Leyce$ter  settle  this,  that  the  arrears  of 
an  annuity  do  not  carry  interest.  It  was  ad- 
mitted in  argument  that  the  arrears  of  an 
annuity,  chained  on  income,  do  not  carry  interest. 
It  would  be  very  odd  if  tJie  arrears  of  an  annuity, 
when  charged  on  corpus,  should  carry  interest 
but  not  when  charged  on  income.  1  am  of  opinion 
that  the  arrears  of  tbe  annuity  do  not  carry  in- 
terest.  There  will,  therefore,  be  a  declaration  that 
interest  is  not  payable  ontbearreMrs  of  the  widow's 
annuity. 

SoUoiton :  Jhhott :  WheaSay, 


Saturday,  May  6. 

"Earn  V.  J/Umr.  (a) 

Actum  cfdiM — Oommtm  Law  Proeedurt  AeilSSlZ, 
seat.  ll~8iatute  qf  jAnMatiotM—AdmimittraHon 

Where  on  action  of  debt  has  hmt  ammmteed  in  a 
common  law  court  wUh/in  aim  ywira fromthe  deht 
acoruing,  and  Gie  writ  haa  been  duhj  renewed, 
jntrauant  fo  sect  11  of  theCommon  Law  Proeedwe 
Act  1852,  the  renewal  of  the  writ  keeps  alive  the 
debt,  hut  only  for  the  purposes  of  the  particular 

(a)  Beyoftod  t/T  Jamu  B.  Hosn,  Ks«..  BudstaMfc-lAw 
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aelion,<mdnot  for  the  pwrpou  of  taking  proeeed- 
ings  in  another  court. 

In  Marehld69,  A.  died,  indebted  to  the  plaintiff. 

In  Jan.  1875  {wi&iat  six  years  from  (he  death  of  A.) 
thej^intif  commenced  an  action  for  debt  againet 
&e  defmdant,  the  adminiatrator  of  A.*  hy  isminp 
a  wnt  out  of  (he  Court  of  Oommon  Fleaa.  Thie 
wrii  vae  never  eerved  vpon  the  d^endant  nor 
renewed. 

In  JtAy  1875,  whtle  the  torit  remained  in  force  (hut 
more  than  eix  yeare  from  the  death  of  A.),  the 
plaintiff  tooh  out  a  aummont  againat  the  defen- 
dant to  administer  the  estate  of  A.  : 
Held,  that  as  at  the  daie  of  the  aummona  the  deht 
voaa  kept  alive,  hy  virtue  of  the  lorit,  only  for  the 
purposea  of  the  a^ion  in  the  Court  of  Common 
Fleaa,  and  not  for  the  purpose  of  taking  proceed- 
inga  in  another  court,  the  Statute  of  Limitationa 
woe  a  complete  bar  to  the  plaintiff'a  claim. 
Amodbkkd  sammcmses. 

On  Uie  19tfa  Man^  1869,  one  John  Bidhard 
llanby,  died  intestate. 

At  the  time  ot  his  death  he  was  indebted  to  the 
pUintiffin  the  sum  of  11811. 

On  the  18th  April  1869,  letters  of  adnunistra* 
tion  of  the  personal  estate  of  the  intestate  were 
granted  to  the  defendant,  Charles  Manby: 

On  the  7th  Jan.  1875  (being  less  than  six 
years  from  the  death  of  the  intestate),  the  plaintiff 
commenced  an  action  of  debt  against  the  defen- 
dant, by  issoing  a  writ  of  summons  oat  of  the 
Coart  of  Common  Fleaa,  against  him  in  respect  of 
tike  above  debt. 

This  writ  was  never  served  upon  the  defendant, 
nor  renewed. 

The  writ  expired  at  twelve  o'clock  at  nig^t  on 
the  6ch  July  1875. 

On  the  6tfa  July  1875  (being  more  than  six 
Tears  fn»n  the  death  of  the  intestate),  the  plaintiff 
took  ont  a  summons  to  administer  his  personal 
est^. 

The  main  qnestion  in  argument  was  whether 
the  plaintiff's  debt  was  barred  by  the  Statute  of 
Limitations:  in  other  words,  whether  the  issuing  of 
the  writ  ont  of  the  Couri;  of  Common  Fleas  only 
kept  alive  the  debt  for  the  purposes  of  that  action, 
or  whether  it  kept  it  alive  for  all  other  piuposes. 

A.  H.  Simpaon,  for  the  plaintiff. — ^The  plaintiff 
might  clearly  have  renewed  the  writ  on  the  6th 
Ju^  1875,  instead  of  taking  oat  an  administration 
summons,  as  the  oiiginju  writ  had  not  then 
expired :  (Common  Law  Procedure  Act  1852, 
sect.  11.)  Where  an  action  has  been  commenced 
in  due  time  in  an  inferior  court,  and  is  after- 
wards removed  to  a  superiw  court,  and  plaintiff 
dylares  de  novo  in  the  superior  court,  the  action 
in  *fche  court  below  is  a  sufficient  answer  to  plea 
of  tiie  Statute  of  Limitations. 

Matiheut  V.  PhiUtpf,  2  SftUt.  4M ; 

Btara  v.  Atl;iMa,  2  Sfer.  719  ; 

Chlt^  on  Contraots,  10th  edit  p.  770. 

The  Statute  of  Limitations  does  not  bar  the  debt 
itself,  it  only  bars  tlie  remedy  for  recovering  the 
debt.  Any  creditor,  who  has  a  debt  recoverable 
at  law,  has  a  right  to  take  out  a  anmmons  in 
Chancery  for  the  administration  of  his  debtor's 
estate ;  and  here  the  debt  was  kept  alive  by  the 
operation  of  the  writ,  on  the  day  when  the  plain- 
tiff took  out  bis  summons.  A  court  of  equity 
is  not  bound  by  the  Statute  of  Limitations  to  the 
same  extent  as  a  court  of  law,  but  wilt  look  at  all 
the  oironm^Ances  of  the  case  to  see  whether  "  the 
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statute  shall  be  allowed  to  operate :  *'  {"Berringtan 
T.  Evana,  1  T.  &  C.  Ex.  439.)  He  also  referred  to 
the  Judicature  Act  1876,  Ord.  VIIL  r.  1. 

Glaeae,  Q.C.  and  Warmington  for  the  defendant. 
— ^The  plaintiff  took  out  his  Rummons  more  than 
six  years  after  the  death  of  the  intestate.  The 
Statute  of  Limitations  ta,  therefore,  a  complete 
answer  to  his  claim.  Where  a  writ  is  ranewed 
under  sect.  11  of  the  The  Common  Law  Procednro 
Act  1852,  it  only  keeps  the  debt  alive  for  Uie  par- 

Soses  of  the  pamcular  action :  it  cannot  keep  the 
ebt  alive  for  the  purpose  of  commendng  pnv 
oeediugs  in  a  court  of  equity.  'Hiey  rdbrred  to 
the  Common  Law  Frocedure'Aofe  1852,  achednle  B., 
No.  39. 

Simprnm,  in  reply. 

The  Vice-Chancellok. — ^This  summons  raises 
a  curious  question,  and  a  novel  one.    The  in- 
testate having  died  on  the  19th  Harah  1869,  an 
actimt  was  oommenoed  in  the  Court  of  Oommon 
Fleas  on  the  7th  Jan.  1875,  within  six  years  from 
the  death  of  the  intestate,  ^e  writ,  having  been 
issued' on  the  7th  Jan.  1875,  remuned  in  force,  1^ 
virtue  of  sect  11  of  the  Common  Law  Prooednm 
Act  1852,  for  six  months.   It  would,  therefore, 
expire  at  twelve  o'clock  at  ni^ht  on  the  6th  Jnly 
1875.    On  that  day  the  plaintiff  took  out  an  ad- 
ministration summons  ;    and  the  question  it 
whether,  when  that  summons  was  taken  out, 
there  was  an  existing  debt,  the  recovery  of  which 
oould  be  enforced  by  proeeadings  in  equity.  The 
action  having  been  commenced  in  the  dourt  of 
Oommon  Fleas,  the  plaintiff  might  have  gone  on 
with  tbat  action,  and  recovered  his  del^  in  that 
court.   It  has  been  argued  that  a  suit  could  be 
maiutuned  in  equity  rar  a  debt  barred  tiie 
Statute  of  Limitataooa;  but  a  conrt  of  eqmtyii 
as  mudi  bound  by  the  Sbtote  of  LimikaticmB  aa  ft 
court  of  oommon  law.  Every  court  hag  a  didnbli- 
nation  to  give  effect  to  the  defence  of  the  Statute 
of  Limitations ;  but  here  tibere  was  no  excuse  for 
changing  the  forum,  for  if  the  plaintiff's  debt  waa 
a  good  one,  the  proper  course  was  to  have  gone 
<ni  with  the  ai^on.   The  plaintiff  has  reforred 
to  the  case  of  Story  v.  At^iina,  but  that  case  is 
no  authority  in  bis  favour,  because  there  there 
was  a  continuation  of  the  same  action,  the  pro- 
ceedings having  been  removed  from  an  inferiw  to 
a   superior  court.    I  have  not  been  referred 
to  any  precedent  of  the  debt  being  kept  alive, 
by  the  issue  or  renewal  of  the  writ,  for  the 
purpose  of  proceedings  in  another  court.  It 
IS  a  pure  fiction  of  law,  and  most  unreasonable, 
that  the  mere  issuing  of  a  writ  for  a  dd)t,  within 
six  years,  should  keep  alive  the  debt,  tboaf^h  thft 
debtor  did  not  know  of  the  isane  of  the  writ. 
The  Common  Law  Procedure  Act  1852,  Beat. 
11,  provided  that  the  writ  should  remain  xd 
fbrce  for  six  months  only ;   but  if  defendant 
had  not  been  served  therewith,  the  writ  mi^it 
be  renewed  at   any  time  before  its  expira- 
tion, for  six  months  from  the  date  of  anob 
renewal,  and  so,  from  time  to  time,  daring 
the  currency  of  the  renewal  writ,  "and  a  wnt 
of  summons  so  renewed  shall  remain  in  fore©  mxtd 
be  available  to  prevent  the  operation  of  anj 
statute  whereby  the  time  for  the  commencement 
of  the  action  mm  be  limited,  and  for  all  other 
purposes,  from  the  date  of  dhe  issuing  of  the 
original  writ  of  summons."   That  does  not  mo*n 
that  the  writ  keeps  the  debt  aUs^  for  all.|mrpoMa. 
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If  in  this  case  the  pUunliff  had  abandoned  his  pro- 
ceedings ia  the  Court  of  Common  Fleaci  and  had 
mm  on  in  the  Coart  of  Qaeen's  Bench  or  the 
Coort  of  Exchequer,  he  would  have  been  met  by 
a  plea  that  the  alleged  cause  of  action  did 
not  arise  within  six  years.  In  this  case 
the  adminisbrator  says  that  the  cause  of  ac< 
tion  accraed  more  than  six  years  before  the 
■nit  was  inatitnted.  The  answer  is,  "I  com- 
nenoed  an  action,  in  ancAher  court,  wiUiin  the  six 
yean."  Hia  Ijotdship  waa  of  opinion  that  the 
renewal  of  the  writ  oonld  onV^  iceap  alive  the 
debt  for  the  purpose  of  Uiat  at^ion :  that  though, 
in  one  sense,  the  debt  was  kept  alive,  it  was  only 
kejit  alive  iar  the  purposes  of  that  particnlar 
action.  In  all  other  courts  it  was  a  oonclusiTc 
answer  to  say  that  the  debt  had  been  incurred 
more  than  six  years  ago.  The  Statute  of  Limita- 
tions is,  therefore,  a  complete  bar  to  the  claim, 
and  the  summons  must  be  dismissed  with  coats. 
S(dicitora :  Wilkinson  and  Howlett ;  J,  Beattie. 


JUorch  27,  28,  29;  April  3,  4,  5, 10, 11,  and  June  2- 
(Before  Tioe-ChanoeUor  Haliks.) 

NXV  SOKBREBO  FhOSPHATB  OoHFAHT  V. 

Ekuvobh.  (a) 

8jptdieat$ — Fwehaaa  of  property — Beaale  to  com- 
pant/  ^  inereated  price — Diedogure  of  amount 
paid  hy  vendon— Promoters — Fiduoiaryrelaiion 
—MitrejpreeenlaHon  in  prospectus — Erroneous 
oeUculaium  as  to  value  qf  property  to  he  pwrehased 
iy  company— Quorum  of  directors. 

A  company  being  in  process  of  wvnding-wp  v>nder 
the  court,  its  propeHy,  which  eorisisted  of  the  lease 
of  an  island  containing  phosphate  of  time,  was, 
on  the  30th  Aug.  1671,  bought  in  chamhers  by  E., 
the  trustee  for  a  syndieatet  for  55,0001.  The  con- 
iraa  too*  confirmed  by  the  judge  on  the  Iblh 
Sept. 

On  the  20th  Sept.,  the  syndicate  agreed  to  sell  the . 
tame  proper^/  to  P.,  the  trustee  for  the  plcnntiff 
company,  for  110,0001.  The  compemy  was  regis- 
tered the  same  day,  and  the  contract  was  adopted 
by  (he  company  at  the  first  meeitng  of  the  directot  s 
on  the  29th  Sept.  The  convpaiay  entered  into 
voseeaeion  on  the  2lst  Oct.  187l. 

Tktrt  wrefiee  direetors,  all  of  whom  were  appointed 
or  tkimugh  the  principal  member  qf  the  syn- 
meate.  Two  of  the  direelort  werenotin  England 
w&en  (be  company  was  formed,  and  took  no  part 
m  the  purchase  or  adoption  by  the  company  of  the 
cotttraci.  A  third  was  E.,  the  trustee  for  ihe 
syndicate  ;  a  fourth,  M.,  received  his  qucMfieaiAon 
shares  from  the  prineipal  member  of  the  syndicate ; 
thcjUih,  J).,  only  UKu  competent  to  act  uufepen- 
dently  in  confirming  the  contract. 

The  articles  provided  that  three  directors  should  be 
a  quorum,  and  tlte  three  direetors  who  eon- 
firmed  the  contract  on  the  29<A  Sept.  were  S.,  M., 
andB. 

The  principal  member  of  the  syndicate  had,  as  early 
as  the  12th  Sept.,  begun  negotiations  with  two  of 
(he  directors  with  a  view  to  forming  a  cojt^any. 

Beld,  that  the  syndicate  had  purekaMd  the  property 
from  the  dOth  Aug.,  and  were  ihen  at  liberty  to 
eeU  at  what  price  they  pleased.  That  the  com- 
pony  could  not  hold  we  syndicate  to  be  trustees 

(■)  Haportod  by  T.  OcniLD,  Seq..  Barilat«r«t-I«w. 
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for  ihem  of  the  increase  of  the  purchase  money  on 
ihe  resale  to  the  company.    Thai  the  syndicate 
were  not  promoters  of  or  in  a  fiduciary  relation 
towards  the  company.   That  the  confirmation  qf 
the  contract  on  the  29lh  Sept.  by  the  quorum  of 
three  was  valid,  and  that  the  company  could  not 
set  aside  ihe  purcJiase  on  tlie  growna  that  E.,  being 
trustee  jor  the  syndicate,  and  also  a  director  of 
the  company,  waa  both  vendor  and  purchaser.  ^ 
The  prosmetus,  founded  on  the  report  of  the  liq  uida- 
tort^Meoldeompany,eontaineimiimatementeaM 
to  UM  worlangs  on  the  island,  wAieb  made  the 
v>orhinge  appear  more  valuable  than  they  viere, 
and  U  appeared  from  ihe  prospectus  as  if  ihe 
survey  had  been  made  for  the  purposes  of  the 
company,  whereas  it  had  been  modfl  seoeral  years 
before^  and  Gie  island  had  been  since  worked.  It 
appeared,  however,  that  there  was       more  phos- 
phcUe  on  the  island  than  could  be  worJeed  oat 
during  the  lease. 
Held,  that  there  was  no  case  for  skiing  aside  the 
contract  on  Oie  ground  of  miBreprasentatMnin  ihe 
prospectus.  ^ 
This  suit  was  instituted  by  the  New  Sombrero 
Phosphate  Company  (Limited)   a^inst  Baron 
Emile  Erlanger,  Julius  Beer,  Lotus  Ferdinand 
Fhsersheim,  Colonel  Napier  Sturt,  liaurioe  Joseph 
Fosno,  William  Horns,  Fredoiok  Tilmet,  Alexan- 
der   MoEwen,    Lawrence   Thomson  McEwen, 
WiUiun  Abbott,  'Bimry  Raphael,  Liooel  Lawson, 
Sir  James  Anderson,  John  Marsh  Evans,  Maria 
Helen  Wonklyn,  widow,  Jane  Westall,  widow.  Sir 
Thomas  Dakin,  and  Bonald  John  Mflcdonald.  The 
first  thirteen  defendants,  together  with  T.  B. 
Wanklyn,  deceased,  whose  estate  was  represented 
by  Maria  Helen  Wanklyn,  formed  the  syndicate 
hereafter  mentioned  ;  Jane  Westall  represented 
the  estate  of  James  Westall,  deceased,  who  had  been 
solicitor  to  the  syndicate  and  to  the  plaintiff  com- 
pany.  Sir  Thomas  Dakin,  Macdonald,  and  Evans 
were  three  of  the  original  directors  of  the  com- 
pany.  The  bill  prayed  a  declaration  that  under 
the  circumstances  appearing  in  the  bill  a  contract 
of  the  20th  Sept.  1871  for  the  purchase  by  the 
company  for  the  sum  of  110,0001.  from  the  trustee 
of  a  syndicate  (who  had  previously  purchased  tiie 
same  from  the  official  liquidator  of  a  former  com- 
pany) of  the  residue  of  a  lease  of  twenty-<me 
years  from  the  16th  March  1865  of  the  Island  of 
Sombrero,  in  the  West  Indies,  together  with  oer- 
tain  fixtures,  machinery,  and  plants,  im.,  was  not 
binding  on  the  company,  and  that  the  same  might 
be  rescinded,  and  tost  such  of  the  defendants  as 
were  members  of  the  syndicate,  together  with  Mrs. 
Wanklyn  and  Mrs.  Westall,  out  ol'  the  estates  of 
their  husbands,  might  be  declared  jointly  and 
severally  liable  to  pay  to  the  company  the  sum  oE 
110,000(.  and  interest  at  51.  per  cent.,  the  company 
offering  to  deliver  up  possession  of  the  island,  and 
to  account  for  the  profits.    Or,  in  case  the  court 
should  nob  think  fit  to  set  aside  the  contract 
altogether,  that  such  of  the  defendants  as  were 
members  of  the  syndicate,  together  with  Urs. 
Wanklyn,  oat  of  the  estate  of  her  deceased  husband 
mi^t  be  deoliu«d  Jointly  and  severally  liable  to 
make  good  to  the  company  the  sura  of  55,0001. 
being  uie  difference  between  the  price  paid  by  the 
company  and  the  price  at  which  the  syndicate  had 
purcuased  from    the  liquidator,  with  interest 
thereon  at  51.  per  cent. 

By  an  indenture  dated  the  l6Lh  March  1865, 
the  island  of  Sombrero,  in  the  West^Iudies,  ( 4 
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vhioh  were  confcaioed  large  deposits  of  phosphate  of 
lime  was  demiBed  by  Her  Hajesfey  the  Qaeen  to 
Frands  Enper  Dumas  for  the  term  of  twenty-one 
years  at  the  yearly  rent  of  10001, 

In  or  about  the  month  of  Not.  1865,  this  lease, 
with  the  ftwjtory,  bnildinga,  and  other  works  on 
the  island  was  assigned  to  a  company  called  the 
Phosphate  of  Lime  Company,  and  by  them  sabse- 
qnently  assigned  to  the  old  Sombrrao  Phosphate 
Company. 

The  old  Sombrero  Phosphate  Company  proved 
unsncoessfol,  and  by  an  order  of  the  conrt,  dated 
the  3rd  June  1870,  it  was  wound-np.  Mr.  Henry 
Chatteris  was,  on  the  4th  Jnly  1870,  appointed  the 
officoal  liquidator,  and  he  for  some  time  oontdnued 
ihe  works  at  the  island,  certain  shar^iolders  and 
oreditoTB  having  been  appointed  to  act  as  a  com- 
mittee with  him.  He  stated  in  an  affidavit  filed 
<m  behalf  of  the  defendant  Erlanger  that  if  he 
could  have  carried  on  the  concern  he  could,  he 
believed,  have  made  snfficienb  profit  to  pay  o£E  all 
the  liabilitieB  of  the  company ;  bnt,  the  creditors 
requiring  immediate  payment  of  their  claims,  it 
became  necessary  to  realise  the  company's  pro- 
perty. 

On  the  7th  Jnly  1871,  Chatteris  mode  an 
affidavit  for  the  purpose  of  enabling  the  judge  in 
diambers  to  determine  the  amonnt  of  the  reserve 
price  to  be  put  upon  the  property.  The  scheme 
of  a  sale  of  the  property  by  public  tender,  however, 
foiled,  the  only  offer  made  within  the  time 
appomted  being  21,0001.,  and  it  was,  therefore, 
notified  that  the  property  wonld  be  sold  by  pri- 
THte  contract. 

The  defendant,  Baron  Emile  Bilanger,  was  one 
of  a  firm  who  carried  on  business  as  bankers  in 
^ris,  under  the  style  of  Emile  Erlanger  and  Co., 
and  he  also  carried  on  the  same  business  in  London 
by  himseU  nnder  the  same  style.  It  appeared 
from  the  answer  of  Erlanger  that  about  the  middle 
of  the  month  of  July  1871,  he  received  an  intima- 
tion that  a  project  had  been  set  on  foot  te  pur- 
chase the  island  of  Sombrero  and  the  phosphate 
mines  therein.  This  intimation,  Erlanger  believed, 
came  &om  Thomas  M.  Mackay,  who  called  upon 
Erlanger  and  stated  that  he  was  a  iriend  of  the 
defen&int  Sir  James  Anderson,  with  whom 
Erlanger  was  on  intimate  terms. 

On  the  4th  Aug.  1871,  Mackay,  together  with 
Westall,  who  was  afterward  solicitor  to  the  com- 
pany, called  upon  Erlanger  bringing  with  them 
the  following  letter  from  Sir  James  Anderson : 

Hv  dear  Baron,— Tnu  roaUj  ahoaH  see  Ur.  Ttaokaj 
and  his  solicitor,  Mr.  Westall,  about  a  oompaoy  in  liqm- 
dation,  whiob  tlie  solioitor  aaya  U  flnzemonflT,  and  u  I 
know  iSx.  Wmtall  I  attaoh  great  value  to  his  opinion. 
I  think  ten  mioates  would  oomprehend  the  whole  l^uny. 
Tonrs  retf  troly,  Jakss  Audkbsoh. 

ErUmger  thereupon  promised  to  conaider  the 
proposai^  stating  that  he  shonld  confer  with  his 
Iriend,  the  defendant  Jolins  Beer,  who  was  a  mer- 
chant in  the  City  of  London,  and  on  the  following 
morning  Erlanger  received  another  letter  from  Sir 
James  Anderson  intended  for  himself  and  Beer,  as 
fijUows: 

Uy  dear  Baron  or  Beer,— Westall,  the  tolioitoT,  has 
been  here  jnat  to  give  me  details  about  phosphate,  and  I 
reallr  think  it  is  a  good  thing.  He  is  not  a  schemer,  and 
Us  &eis  are  hard  legal  anthmetio.  When  do  you  go 
hanasP  I  will  oall  btfore  70a  go  if  I  oan  cae  jon.  Tonra 
VfliI7  tmlf,  Ji-HKB  Ansmbsoh. 

An  interview  subsequently  took  place  between 
Erhnger,  Sir  James  Anderson,  Mackay,  and 
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Westall,  when  papers  were  produced  relating  to' 
the  property,  including  a  return  made  by  Chatteris,, 
as  to  the  working  of  the  phosphate  qnarries. 
Erlanger'afterwards  showed  thep^^ers  to  Beer,  who 
thought  the  proposed  purchase  an  advantageoaa 
one.  Shortly  anierwards  another  interview  took 
place  between  Westall,  Mackay,  and  Erlanger 
when  Westall  informed  Erlanger  that  he  thought 
that  he  (Wwtall)  would  be  able  to  purchase  the 
property  for  85,000{.  or  40,0001,  and  tiiat  be  repre- 
sented a  party  of  his  friends  who  wished  to  be 
interested  to  the  extent  of  one  half  of  risk  and 
prodits.  Erlanger  objected  to  thcdr  tiUdng  BO  lai^ 
a  sluve,  and  the  exact  extent  of  their  share  was  not 
then  determined;  at  this  interview  Westall  claimed 
that  if  the  proposed  purchase  shonld  be  brou^ 
about  by  him,  he  snonld  receive  from  the  pnr- 
chasen  a  special  fee  of  5001.  lor  his  profeaaional 
services. 

Shortly  after  this  interview  Erlanger  consulted 
vith  Sir  James  Anderson  and  the  defendants  Beer, 
Ploersheim,  Lawson,  and  Morris,  and  it  was  agreed 
between  them  and  also  Westall,  as  the  representa- 
tive of  his  party,  that  they  should  form  a  syndicate 
to  purchase  the  property  on  joint  account  if  it 
could  be  obtained  for  35,0001.  or  tberoabouta,  and 
Westall  was  authorised  to  see  Chatteris,  and  make 
him  an  offer  to  that  effect.  This  offer  was  not 
accepted  by  Chatteris,  and  ultimately  a  midicate 
was  formed,  and  a  sum  of  55,0001.  was  omred  hj 
Westall  on  behalf  of  the  syndicate,  and  with  tM 
approval  of  Erlanger  (who  was  at  the  time  in 
Sootluid)  as  the  price  of  the  property,  with  an 
additional  5000Z.  for  certain  stores,  malnng  in  the 


whole  60,000i. 

The  proportions  in  which  the  purchase  was  to- 
be  shared  was  as  f  ollomi : 

Jnlins  Boer   ^500 

Lonia  Ferdinand  Floaraheim   3500 

Colonel  Napier  Stnrt    860 

Manrioe  Joaeph  Posno   900 

William  Morns  and  Frederick  Tilmet    1800 

Alexander  M'Ewen   5500 

leaphaeland  Sons.....   2000 

Lionel  Lawaon    8500 

Thomas  Westall  (for  Sir  James  Andnioa  aad 

hia  friends)].   16,000 

Esoile  Erlanger  and  Co   18,340 


X60,000 

The  offer  was  accepted  by  Chatteris  subject  to- 
the  approval  of  the  judge,  and  a  provirional  oon- 
tract,  dated  the  30th  Ang.  1871,  was  entered  into 
between  Chatteris,  as  vendor,  and  Etb&s,  the 
agent  of  the  syndicate,  as  the  purchaser  of  the  pro- 
perty for  55,000Z.,  the  purchaser,  at  the  time  of 
signing  the  contract  to  jpay  a  deposit  of  5500L, 
and  the  remainder  of  the  purchase  money  and  the 
purchase  money  for  the  stores  to  be  paid  within 
two  months  from  the  date  of  the  approval  of  the 
contract  by  the  judge. 

The  provisional  oontract  was  signed  the  same 
day,  and  the  deposit  was  paid  by  a  cheqna  of 
Erlanger  and  Co. 

The  provisional  contract  was  approved  by  the 
judge  on  the  ISth  Sept.  1871,  on  an  affidavit  by 
Chatteris,  stating  that  in  his  judKment  it  waa  the 
best  offer  which  could  be  obtained.  On  the  16tli 
Sept.,  Erlanger  sent  to  tiM  members  of  the 
svndicate  requesting  them  to  pay  tiieir  reqieotiTa 
snares  of  the  purchase  money. 

The  plaintiff  company  was  restored  on  tho 
20th  Sept.  1871,  with  the  stmction  of  Chatteris, 
and  on  the  following  day  the  ^^^^^^^j*^  being 
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the  balance  of  the  parcbaee  money  of  55,000!.,  was 
pud  to  him  by  a  cheque  of  Erianger  and  Co.,  who 
also  gaTo  a  goarantee  for  the  payment  of  the 
valaation  of  the  stores  on  the  island. 

The  memorandom  of  asBOCtatiou  of  Uie  company 
provided  as  follows : 

1.  The  nsnid  of  the  oompaiij  ii  tlie  TSw  Snubrezo 
Phoaphate  Company  (Limited). 

2.  The  reglBterad  office  of  the  oompa&r  U  to  be  situate 
in  £iDgluid< 

3.  The  objeots  for  whioh  the  company  ia  eBtabUBhed 
are : 

The  porohasins'  or  leasing:  and  working  of  mines  or 
'  quarriee  of  phosphate  of  lime  and  other  minerals  or  pto- 
dnots  of  a  Use  or  similar  natnte  in  the  island  of  Sombrero, 
in  the  West  Indies.  The  renderinjr  marketable,  manufao- 
tnringf  transportation,  and  sale  of  phosphate  of  lime  and 
other  minoiau  or  prodnota  of  whatflrer  kind  obtained  by 
each  working.  The  aoqairtBg,  making,  proriding, 
maintaining,  and  using  of  boudings,  roads,  railways, 
"tramwajs,  canal,  stock,  plant,  and  other  works  and  oon- 
-renienoes  for  the  purposes  aJoresoid,  and  otherwise  in 
oonneotion  with  the  property  operations  or  bosinesa  of 
-tiiaoompeny. 

It  aleo  stated  tbat  the  capital  of  the  company 
was  180,000{.  divided  into  13.000  sharea  of  lOt. 
eaob. 

Tba  articles  of  assocaation  c(mtMiied  the  following 
pronsKms : 

5.  The  bnaineas  of  the  company  shall  include  the  bosi' 
Bess  specified  in  the  memonuidam  of  association,  and  all 
inddenlal  matters  and  aooh  bnsineBH  shoU  be  managed  by 
the  direoton,  who  mij  ezerdie  all  Booh  powere  of  the 
oompany  as  ore  not  by  the  statatei  or  titase  articles 
deewred  to  be  exeroiseable  by  the  oompony  in  general 
meeting,  sabject  neverthelesB  to  the  regnlations  of  these 
■aztiolee,  and  to  sueh  rates  and  r^nlationa  not  being 
inoonsietent  with  these  oiriddes  as  mi^  be  preMiibed  by 
the  company  in  general  meeting. 

9.  No  person,  except  the  directors  and  persons  there- 
unto expressly  antborieed  by  them,  shall  bare  any 
aathoti^  to  enter  into  any  oontnwt  so  u  to  impose 
-tiMz^v  any  liability  mi  the  oompoiv. 

19.  The  oompany  may  forthwith  iaane  the  130,000 
oharea  of  _  101.  each  into  whioh  its  nominal  capital  of 
130,0001.  ia  divided,  and  may  from  time  to  time,  with 
sanction  of  a  spedal  resolution,  Inoroaoe  the  capital 
beyond  the  sum  A  130,000E.,  by  the  creation  of  new  shares, 
provided  that  moh  new  sbares  shall,  in  the  first  instance 
on  leu  the  oompany,  on  the  creation  thereof,  shall  other- 
wise determine,  be  offered  to  all  the  members  of  the  com. 
p&ny  for  Qie  time  being  in  proportion  to  the  nnmbere  of 
their  respective  shares,  and  snoh  of  them  as  are  not  taken 
by  themselves  may  be  disposed  of  to  moh  other  persons 
aa  the  board  shall  determine.  The  oompany  shall  not, 
under  any  cironmatanceH,  purchase  its  own  shares. 
'  20.  To  each  original  share  shall  be  attached  a  bonns 
WMxaat  of  lot.  Eaeh  year  90001.  of  the  net  profits  will 
be  Mt  oetde,  and  the  bmns  warrants  will  be  redeemed  to 
that  omoont.  The  bonus  wonants  for  redemption  will 
be  drawn  by  ballot  in  snoh  manner  al  the  dlreotors  may 
determine. 

65.  The  number  of  direotors  shall  from  time  to  time  be 
determined  by  the  oompany  in  general  meeting.  Until 
MBj  other  number  is  so  determined  there  shiA  not  be 
less  than  four  directors  nor  more  than  seven.  The  first 
direotors  shall  be  His  EzoeUency  Monsieur  Droayn  de 
L'Euys,  E.  B.  Eaotwiok,  Esq.,  the  Bight  Hon.  Thomas 
Dakin,  John  Marsh  Brsne,  Esq.,  and  Bsar-Admiiol 
B.  J<^  Maodonald. 

74.  Btcct  direotor  shall  vacate  his  offioe  iqiotl  eaaslng 
to  bold  in  nis  own  right  the  presocibed  number  of  shares, 
or  becoming  bankropt,  or  sospending  payment,  or  making 
■any  statutory  arrangement,  or  compounding  with  his  ere. 
ditors,  or  bmng  found  Itmatio,  or  nolding  any  ofiioe  or 
^oee  of  profit  in  the  oompany,  or  being  ooDoemed  or 
portirapatang  in  the  profits  of  any  oontsaet  wiUi  the  oom- 
pany, bat  no  direotor  shall  vacate  his  offioe  by  reason  of 
nis  being  employed  by  the  company,  or  the  board  in  any 
pn^Maional  eapooity,  or  as  a  manager  of  the  business,  or 
soty  port  thereof,  or  of  his  being  a  dueetor,  or  member  or 
flhaiMioMer*  or  otherwise  interested  in  any  omapany  or 
pBztawnlh^  whieh  bos  eatend  into  ooutnuits  with,  or 


done  any  work  for  the  oompany,  nevertheless,  he  shall 
not  vote  in  respeot  of  sneh  oontnot  or  work,  uul  ii  be 
does  so  vote  hu  vote  shall  not  be  ooanted, 

82.  Id  "Uidr  management  of  tiie  busineis  (d  the  oom- 
pany the  directors  may,  without  any  further  power  or 
authority  from  the  membws,  do  the  following  things, 
vis.  (amongst  other  things) :  They  may  adopt  and  carry 
into  effect  the  contract  for  the  assignment  to  the  oom- 
pany, bearing  even  date  herewith  of  the  island  of  Som- 
brero, in  the  West  Indies,  and  the  factory  buildings  and 
works  thereen  for  the  residue  of  a  term  of  twen^-one 
years  from  the  16th  Kbrch  1865,  subject  to  the  provuionB 
contained  in  the  lease  thereof. 

It  was  also  provided  that  the  qaomm  of  the 
direotors  for  the  management  of  the  bneiiUBB  of 
the  compimy  Bhonld  be  three. 

The  contract  referred  to  by  article  82  was  so  far 
as  material  as  follows : 

Articles  of  agreement  mode  this  20th  Sept.  1871, 
between  John  Marsh  Evans,  of  Leamington,  in  the  ooonty 
of  Warwiok,  Esq.,  o<  the  one  part,  and  Fnuuris  Pavy,  of 
Wroughton,  in  ta»  ooonty  of  WiltSi  Esq.,  of  1^  other 
part. 

Then  followed  a  recital  td  the  agreement  of 
the  30th  Aug.  1871,  between  Chatteris  and  Srana 
above-mentioned,  bat  without  stating  the  price 
agreed  to  be  paid  by  the  syndicate  and  proceeded : 

Now  these  presents  witness  that  the  sud  John  Marah 
Evans  agrees  to  sell,  and  the  said  Fnuicis  F>yy  agreea  to 

Surchase,  all  the  leasehold  interest  in  the  said  island  ot 
ombrero.'and  in  the  fixtures,  machinery,  and  plant.  &o. 
The  time  for  completion  of  the  said  purchase  shall  be 
on  the  15th  Nov.  18n,  and  the  oonsideration  for  this  oon- 
traot  ahall  be  the  sum  of  110,0001.,  to  be  paid,  as  follows  : 
80,0001.  part  thereof  in  cash  on  completion,  and  80,0001. 
the  remainder  thereof,  in  fully  paid  up  shares  of  a  com- 
pany now  in  prooess  ot  fwmation,  to  be  called  the  New 
Sombrero  Phosphate  Gonmany  (Umited)  to  be  uid  at 
the  same  time,  or  oaseoa  wter  as  the  ssid  shares  shall  be 
allotted. 

This  oontroot  is  entered  into  subject  to  the  above- 
named  Kew  Sombrero  Pboq»hate  Company  (United) 
now  in  prooess  of  formation,  being  duly  ft«med  and  rtfft^ 
tered  before  the  day  fixed  for  completion  and  to  the  said 
recited  contract  being  duly  performed. 

The  contract  also  provided  that  the  parchaser 
ubould  take  to  certain  stock  then  on  the  island,  and 
shoold  perform  all  contracts  made  by  the  official 
liquidator  or  thQ  vendor,  and  should  be  entitled  to 
posseasiou  on  completion  oE  the  purchase. 

The  material  part  of  the  prospectus  was  ai 
follows : 

The  New  Sombrero  Phosphate  Company  (Limited), 
Capital  130,0001.  in  13.900  shares  of  101.  each,  with  power 
to  inoresse,  of  whioh  i0,000  are  offered  for  subscription, 
II.  per  sliue  payable  on  applioaticm  and  21,  on  allotanent 
the  remaining  71.  <m  the  1st  Nov. 

DlBBOTOBS. 

His  Gzeellenoy  Dronyn  de  L'Hnyi,  Presfdant  oi  tba 

Sooi^t^  des  Agrienlteom  de  France ; 
The  Bight  Hon.  Sir  Tbomaa  Dakin,  Ixird  Ui^or  of 

Iiondon ; 
E.  B.  Eastwiok,  Esq..  03»  M.P. ; 
John  Marsh  Evans,  Esq^  Laamington  ; 
Bear-Admiral  B.  John  Hoodcauud,  1,  Oriagton.i 

London. 

PaoiFBcrns. 

This  oompany  is  formed  for  the  porpoee  of  purchasing 
the  island  oi  Sombrero,  ia  the  West  Indies,  and  working 
its  wdl  known  and  important  deposit  of  phosphate  of 
lime.  The  isUnd  is  held  on  lease  granted  by  Her  Majes^. 
The  property  formerly  belonged  to  the  Sombrero  oom- 
pany, which  is  now  b«ng  wound-up  under  the  Court  of 
Chanoety.  The  sole  oanae  of  this  liqoiuation^  wae  the 
insuffimenoy  of  c^titol,  and  the  consequent  f  orcung  of  the 
produce  at  nnremunerative  prices.  This  is  proved  by 
the  following  statement,  which  has  been  certified  as 
oorreot  by  the  official  hquidator,  Mr.  H.  Chatteris,  under 
whose  able  management  the  island  has  been  worked,  and 
which  shows  the  profit  made  in  the  ten  months  during 
whioh  tin  eaivoesxeoeived  have  been  zealiBedr>  Thesubf 
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Mqnent  Bhipments  will  prodoM  ft  Btfll  higher  rat«  of 
profit,  bat  as  the  aoooont  sales  hftTe  not  been  closed  they 
mra  taken  bom  the  Btatemsnt.  The  particolars  of  ship- 
ment annexed  show  that  there  vsre  raieed  and  shipped 
by  iiie  liqoidatar  in  ten  months  Jn^r  ISTO—Hay  1871, 
tairl^.six  cargoes  of  phosphate,  prodnoins  16,127  tons 
3  own.  1  qr.  51b.  at  prices  Tatying  from  85s.  to  95s. 
ddiTBred  m  England,  and  from  40>.  to  42a,  6d.  free  on 
board,  and  «hi<ui  prodooed  net  proceeds  38,9601. 3*. 
TheoortotxMlisingtiiia  imU^OOI.     jB     a.  d. 

In  flash  and  in  stores  45791  Ss.  w.— 

In  an   »   ...  15,879  2  8 

Cearing  in  hand  a  net  profit  at 

28s.  fid.  per  ton  for  ten  months   ...   83,081  0  10 

Orperanniun   27,697  6  0 

The  present  prioe  and  irhieh  has  been 

obtained  by  the  licmidaton  is.  how- 

eTor,  51.  per  ttm  whiBh  wonld  hare 

prodnoed  is  addition  on  the  aboTe 

returns   14,502  14  3 

Ecnial  to  an  annual  olear  profit  (snb- 

Jeet  to  10001.  per  annnm  for  rent)  of  42,199  19  3 
In  the  above  resolt  the  basis  of  the  present  ratio  of 
prodnotion  imder  liquidation  in  Cbonoery  is  talcen,bnt  with 
ft  Boffioient  oaiittal  and  the  pmdent  management  of  ezper- 
tonoed  oommonoal  men,  this  prodnoe  may  be  easiW  in- 
creased by  5000  tons  per  annnm,  whioh  would  yield  an 
sunnal  profit  of  50,0001.  after  payment  of  rent  and  expenses 
management-  Theresnltsaaianinireaof  thetenmontiis'of 
Uqtd&ticHi  bara  been  cazefuv  oheoked,  and  may  be 
KDsohite^  rdied  upon.  A  repint  made  after  ouefnl 
Surrey  eatinateH  the  depoait  at  700,000  tons  at  the  least 
and  fer  ten  years  there  has  been  a  steady  and  oontinnons 
supply  proportionate  to  the  laboor  and  capital  employed. 

The  company  entered  into  posBession  on  the 
2lBt  Oct.  1871.  The  Erst  meeting  of  the  directors 
of  the  company  was  held  on  the  29th  Sept.  1871, 
at  whioh  were  present  Sir  Thoman  D&kin,  Admiral 
Macdonald,  Evans,  and  Westall,  when,  according  to 
the  minute  book,  Westall  prodaced  tiie  certificate 
of  inoorporation  of  the  company,  olsa  the  contract 
of  the  30th  Aug.  1871  between  Chatteris  and 
Erans,  and  the  articles  of  agreement  dated  the 
20th  Sept.  1871  between  Evans  and  Favy,  the 
trustee  ^  the  company.  At  this  meeting  a  resolu- 
tion was  passed  confirming  the  contract  of  the 
20th  Sept.  1871,  though  it  did  not  appear  that  it 
was  discQBsed.  and,  in  fact,  Sir  Thomas  Dakin  and 
Admiral  Macdonald  both  alleged  by  their  answers 
that  according  to  their  belief  it  was  not  prodaced. 
A  reaolution  was  also  passed  at  this  meeting  that 
Pavy  sh6nld  be  authorised  to  proceed  to  Sombrero 
to  report  on  the  company's  property,  and  to  take 
a  complete  aud  correct  inventory  of  the  stores,  &c. 
of  the  company,  and  further  that  the  prospectus 
be  approved  and  isaned  to  the  public. 

Ihe  prospectus  was  accordingly  issued  and  the 
appUcatiDDS  for  shares  were  Bo  nnmarons  that  on 
the  6th  Oct.  1871. 10,325  sfaarea  were  allotted  to 
the  pabU<^  and  the  directors,  thus  leaving  only 
2675  whidi  could  be  issned  towards  the  3000  to  l>e 
allotted  to  Evans  for  the  syndicate  under  the  oon- 
traot  of  the  20tb  Sept.  1871. 

At  a  meeting  of  the  directors  on  the  2nd  Kov. 
1871,  at  which  the  defendants  Sir  Thomas  Dakin, 
Admiral  Macdonald,  Evans,  and  Westall  were 
present,  the  following  resolution  was  passed : 

The  transfer  of  the  island  and  proper^  from  Ur. 
Evans  to  the  oompaifj,  having  been  completed.  Besolved 
Uiat  a  cheque  for  80,0001.  be  drawn  forthwith.  .  .  . 

The  assignment  aS  the  island  had  not,  in  &ct, 
been  executed  to  the  company,  bat  the  cheque  was 
drawn  and  endorsed  to  JSrhnger  and  Ca,  who 
fsashed  it  and  divided  the  prooeeda  among  the 
syndicate. 

At  the  first  general  meeting  of  the  company  on 
the  2nd  Feb.  1872,  presided  over  1^  Sir  Thomas 


Dakin,  it  was  stated  1^  the  ohairman  that  the 
operation;  of  the  company  for  the  first  three 
months  down  to  the  SlscDec.  1871,  showed  a  pro- 
fit of  about  6000Z.  The  proceediogs  of  that  meeting 
were  in  evidence,  and  it  appeared  that  after  the 
observations  of  the  ohairman,  Mr.  Stephenson,  a 
shareholder  spoke  as  follows : 

I  am  sore  I  am  very  mnoh  pleased  with  the  statement 
yon  have  submitted  to  Uie  ehareholdm,  bnt  there  an 
a  good  many  mmonrB  that  are  antagooiatio  to  the  oom- 
panjr  oat  of  doors.  X  came  to  the  meeting  with  a  feeling 
of  diBsatiBfaotion,  which  yonr  statement  nas  allayed.  I 
mention  these  nunoors  that  yon  should  have  an  oppor- 
tonUy  of  ooatradloting  timm.  It  is  stated  this  eompaay 
was  not  bosght  direct  from  the  UqnidatOT,  bnt  from  a 
third  party,  an  intermediate  party  between  this  ooapaay 
and  the  Hqnidator ;  bought  one  day  at  a  little  over 
50,000t.  and  within  a  few  days  afterwards  sold  to  this 
oompaay  at  110,0001.  Now,  li  tiie  direoton  entering  into 
this  matter  wore  satisfied  the  tiling  was  a  good  bugsia 
at  110,0001.,  I  do  not  know  that  we  nave  much  to  do  with 
the  matter  except  this ;  it  is  atated  that  one  of  ow 
present  direotore  was  the  buyer  and  the  seller  in  this 
matter,  and  I  tUnk  tiiat  Is  t«7  material  to  as.  I  maa- 
tion  that  in  order  that  I  may  saiwilsiii  whetiier  use  crfioor 
direotora  on  this  board  was  really  the  man  who  booiM 
the  company  one  day  at  50,0001.  and  within  a  short 
time  afterwards  was  both  boyer  and  seller  at  110,0001. 
I  think,  if  that  was  tiis  ease  we  oai^t  not  to  wtmkm, 
the  oontinnanoe  of  the  direotor  on  toe  bosid.  I  do  net 
know  the  name. 

The  ohairman.— Yon  allnde  to  the  gentleman^Bamad  ia 
the  proapeotnB,  Mr.  Jobn  U^sh  Evans. 

The  Bureholder. — I  think  it  was  an  improper  tzaas- 
aotion  that  one  (tf  the  directors  shookl  be  both  tiie  buyer 
and  the  seller  (tf  the  property.  That  requires  a  Httie 
explanation  on  the  part  of  the  board. 

The  chairman  then  made- some  remarks,  in  the 
course  of  which  he  stated  that  he  had  heard  some 
rumours  as  the  shareholder  had,  that  he  had  made 
some  inquiries,  and  he  was  told  Mr.  Evans  bought 
this  with  other  gentlemen,  fully  a  month  before 
the  company  was  thought  of  or  prajeoted,  and  ha 
further  stated  as  follows : 

It  ajmars  to  me  tiie  oontraota  between  Ur.  J<An 
BCarsh  Evans  and  Mr.  Pavy  on  behalf  of  the  company 
were  stated  in  fall  in  the  prospectuB,  and  all  those  persona 
who  joined  the  company  were  invited  to  look  at  them. 
Whether  it  oost  50,0001.  or  100,0001.  I  do  not  think 
material  to  the  question.  It  was  not  bought  by  om  of 
onr  members.  The  gentleman  was  not  a  dtreotor  than, 
bat  boagbt  in  conceit  with  other  people.  What  it  waa 
bought  for  I  do  not  know. 

The  abareholder.— Out  or  dows  they  say  55,000L  was 
the  snm  paid  for  it. 

Some  more  dieonssion  took  place,  and  the  btiai- 
ness  was  ooneladed  with  a  vote  <A  thanks  to  the 
ohairman. 

The  annual  meeting  of  the  company  waa  held 
on  the  19th  June  1872,  by  which  time  it  had 
become  manifest  that  the  conoem  was  not  90 
snccessfhl  as  had  been  expected,  and  neither  divi- 
dend nor  bonuB  was  annonnced.  A  committee  of 
five  shareholders  was  appointed  to  examine  into 
and  report  to  the  shareholders  the  oircumstancea 
under  which  the  property  of  the  company  waa 
purchased,  and  for  other  purposes.  This  oommitiee 
presented  a  report,  the  result  of  which  was  that 
the  board  was  reconstituted,  and  the  new  directors 
were  authorised  to  take  proceedings  which  resulted 
in  the  present  suit,  but,  previously  thereto,  letters 
were  sent  to  the  members  at  the  Syndioato 
inviting  them  to  some  negotiation,  so  as  to  faring 
about,  if  possible^  a  setuement  in  an  amicable 
manner. 

Baron  Erlanger,  on  lus  firm's  behalf,  wrote  in 
answer,  that,  though  repudiatong  all  legal  liabili^» 
which  they  Bhonld  be  prepuMT  to  jnoat^  t£» 
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utmost,  yet  his  firm  was  qaite  wilUng  under  the 
diBappointing  circamstanceu  which  h^d  occurred 
to  give  the  company  the  benefit  of  the  full  amoant 
of  profit  which  nia  firm  personally  derived  in  cash 
and  in  ebares  from  the  transaction.  His  offer,  how- 
ever, was  not  accepted.  No  arrangement  was 
made  with  the  other  members  of  the  syndicate. 

At  a  snbseqaent  meeting  on  the  30th  Aug. 
foUowine,  it  appeured  that  the  working  had,  up 
to  the  30th  Jone  1872  resulted  io  a  loss  o£ 
40901. 19*.  3d.,  and  the  Company  continued  to  lose 
money  while  being  carried  on  lAer  the  institntion 
of  the  suit,  the  total  loss  np  to  the  Slst  Deo.  1874 
being  76201. 15s. 

The  original  bill  was  filed  on  the  24th  of 
De&  1872,  against  Erlanger,  Erans,  Westall,  Sir 
Thomas  Dakin.  and  Admiral  Macdonald.  Er- 
langer by  his  answer  submitted  that  the  other 
members  of  the  syndicate  should  be  made  parties, 
who  were  accordingly  added  by  amcndmenti. 

The  plaintiffs  rested  their  title  tu  relief  mainly 
on  three  gronnds ;  first,  that  the  company  and 
syndicate  were  so  closely  connected  as  to  put  the 
syndicate  in  a  fiduciary  position  towards  the  com- 
^tnj,  which  rendered  it  inequitable  for  them  to 
retain  the  benefit  of  the  difierence  between  the 
prices  at  which  the  syndicate  bought  and  resold 
the  property;  secondly,  that  there  ^  never  been 
a  valid  honafida  purchase  by  the  directors  of  the 
company ;  wirdly,  that  the  prospectus  contained 
material  misstatements  and  misrepresentations, 
and  other  statements  calculated  to  mislead. 

1.  As  to  the  first  ground  of  relief.  It  was 
alleged  by  the  bill  that  m  the  month  of  Ang.  1671, 
Erlanger,  Sir  James  Anderson,  and  Westall, 
fbrmed  the  design  of  promoting  a  company  for 
aoqniring  the  property  and  worKing  it,  and  that 
with  this  view  Erlan^r  determined  to  form  a 
srodicate;  Westall  stipulatine;  that  his  firm  of 
Westall  and  Boberts  should  oe  solicitors  to  the 
ooin^any,  and  that  Westall  should  receive  a  com- 
mission of  ^>002.  for  introducing  the  business  to 
the  syndicate.  Ihe  bill  then  gave  the  names  of 
the  syndicate,  and  proceeded  to  allege  that  the 
oliject  of  the  syndicate  ivas  to  proviae  the  pnr- 
ehase  money  payable  to  the  liqnidator  of  the  bid 
compaoy  in  the  first  instance,  uid  then  to  divide 
between  the  members  of  the  said  syndicate  in 
pnmortions  agreed  on  between  themsdves  the 
profit  that  should  be  made  on  a  pretended  and 
apparent  resale  of  the  same  property  at  an  en- 
hanced price  in  cash  and  shares  to  the  company 
to  be  formed.  That  Erlanger  should,  as  it  was 
called,  manage  the  syndicate,  i.e.,  superintend  all 
the  arrangements  for  the  promotion  and  formation 
oi  the  intended  company,  and  the  division  of  the 
cash  and  shams  to  be  received  from  the  company 
(after  providing  for  the  repayment  of  the  oHgiuai 
purchase- money  and  the  expenses  of  the  syndicate), 
amongst  himself  and  the  other  members  of  the 
BETiidicale;  and  that  it  was  part  of  the  arrange- 
nwnts  that  Erlanger  ahonld  erpend  such  sams  as 
he  sbonld  oonsi^  expedient  in  the  purchase  on 
the  mariEet  of  the  shares  of  the  company  when 
fiurmed,  so  as  to  raise  the  price  thereof  to  a 
fictitious  premium,  and  thereby  increase  the  nine 
of  the  shares  to  be  divided  between  the  members 
of  tiie  syndicate  as  part  of  their  profit. 

It  appeared  that  the  contract  of  the  SOth  of 
Aug.  was  not  in  fact  execnted  by  Evans  until 
the  11th  Sept.,  and  the  plaintifb  relied  upon  the 
fiscfe  which  they  all^;ed  that  previonsly  to  this 
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date  the  formation  of  Uie  company  had  been 
agreed  upon. 

It  was  admitted  that  Erlanger  had  been  the 
principal  agent  on  behalf  of  the  syndicate. 
Erlanger  by  his  answer  stated  as  follows : 
Par.  32.  "  Up  to  and  at  the  time  when  the  uid  oon* 
tiaot"  (i.e.  the  oontraot  of  the  SOth  of  Aug.]  "  was 
entered  mto,  no  design  had  bean,  formed  by  me,  or,  h  I 
believe,  by  any  other  member  of  the  syndioate,  of  lelling 
the  property  to  a  public  oompony,  nor,  in  fooL  was  any 
•uoh  design  formed,  nor  any  steps  taken  to  sell  the  pro- 
peitr  nntU  nme  time  aftermadi.  We  were  not,  nor  to 
the  best  of  my  informatioii  and  belief  were  or  was  any  or 
one  of  OS  at  uiat  time,  or  till  some  time  aftartrards,  pro- 
moters or  a  promoter  of  the  plsintiff  or  any  oompany. 
Koz  did  we  or  any  na  make  oar  pnrohasa  for  the  pui- 
poM  ot  idUBff  the  pnqiwrty  to  the  plaiatiff  or  any  oom- 
pany. We  nnda  siiah  purofaase  simply  at  onr  own  risk, 
nnd  with  a  view  to  oar  own  pra&t.  .  .  .  The  advisabili^ 
of  selling  the  property  to  s  public  oompADT  had  been 
diaouuei^  as  also  tiie  proprie^  of  retaining  the  property 
and  workmg  tiia  some  on  onr  own  joint  acoonnt.  We  were 
all  agreed  in  any  ease  to  retain  an  interest  in  the  proper^, 
but  tor  the  purpose  ot  limiting  ouf  reiponsibility,  it  was 
always  nndsrstood,  that  aa  is  asaol  in  anah  oaaea,  it 
would  be  neooaaary  to  oonvert  the  syndicate  into  a  oom- 
pany with  limited  liability,  bnt  whether  we  should  retain 
the  whole  baneflt  of  the  purchase,  or  offer  to  the  pabllo 
to  share  with  ns  in  it  was  not  decided  ontil  some  time 
after  the  pnrohaie  had  been  made.  In  any  case  it  was 
considered  that  the  property  would  yield  a  very  large 
profit." 

Far.  87.  "  I  am  mable  to  state  at  what  precise  time 
tte  syndicate  determined  to  sell  the  aforesaid  property 
to  a  pablio  oempany,  bat  to  the  best  of  ay  recoUaotioa 
and  belief,  they  did  not  do  so  until  a  few  days  before  the 
20th  tfept.  1871,  the  day  on  which  the  plaintiff  oompany 
was  regutered." 

Far.  45.  As  soon  as  it  was  determined  by  the  ^pidioate 
to  offer  the  propertar  for  sole  to  a  pnblio  oompany,  the 
said  Thomas  iWeatall  prepared  the  memotaadnm  and 
artiolea  of  aaaooiktion  ol  such  a  oompany,  and  applied  to 
the  Begistrar  oi  Joint  Stock  Companiea  to  reguter  the 
same.  This,  howerer,  he  refused  to  do  without  the  oon- 
aentttf  the  aaidHsanCbattetis.  •  •  .  In  osder  to  obtain 
the  oottsent  of  the  said  Henry  Chatteris  to  the  registration 
of  the  plaintiff  oompany,  my  said  firm  acting  as  bankets 
ot  the  syndicate  on  the  21flt  8ept.  1871,  signed  and  sent 
to  the  said  Henry  Chatteris  a  oheeue  fa  40,5001.,  the 
residue,  of  the  purobase-num^  of  55,0001.,  and  also  a 
ktter  of  guarantee  ftn  pajmentof  i^  valne  of  tlis  said 
stines  whan  asosrtaisad." 

He  denied  Uiat  he  had  taken  any  part  in  prepar- 
ing the  prospeotos  of  the  oompany. 
Sir  James  Anderson  by  his  answer  stated 
Par.  11.  "  Shortly  before  the  20th  Sept.  1671, 1  was  in- 
formed by  the  defendant,  Emile  Erlanger,  as  I  beUeve, 
aooording  to  the  faot,  that  the  membera  of  the  syndicate 
hod  determined  to  aeU  the  property  to  a  public  oompany, 
and  loesented  to  that  method  of  deUing  with  the  property. 
I  am  informed  and  believe  that  the  syndicate  did  not  aeter- 
mine  to  sell  tiie  properiy  to  a  public  oompany  till  ahortly 
before  said  20Ui  of  Sept.  1871.  U  they  did  so  it  was 
without  my  privity  or  consent.  I  never  inteifsred  psr- 
sonally  in  the  meosuraa  token  by  the  syndicate  either  for 
the  pnn^aae  of  the  property  or  for  realising  a  profit  on 
the  purchase.  I  left  the  whole  matter,  as  for  as  I  was 
oonoetned.in the handsofthe defendant, Eaiile  Erlanger. 
who,  I  felt  eonfldent,  wonld  do  what  ns  tbonght  wonld 
be  tnost  bensflolal  tor  me  and  tor  all  the  msmbexs  of  the 
ayndiaate." 

The  defendant  Evans,  by  his  answer,  alleged 
that  he  had  no  beneficial  interest  in  the  parohase 
or  in  the  sabseqnent  resale  to  Hbe  company,  bat 
that  he  had  acted  merely  as  trustee  for  tne  syndi- 
cate. He  also  alleged  that  he  was  not  aware 
when  it  was  finally  settled  to  offer  the  island  to 
the  pnblio  and  form  a  company.  To  the  best  of 
his  recollection  and  belief  the  syndicate  had  not, 
on  the  11th  Sept.  1871,  any  settled  design  to  that 
effect,  although  it  was  gcnmdly  oontom^ated  to 
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convert  the  ayndieate  into  a  company  with  limited 

liability. 

2.  As  to  the  allegation  that  the  purchase  hy  the 
directors  waa  not  a  valid  hond  fide  parchaae.  All 
five  directors  had  been  appointed  07  or  through 
Erianger.  Dronyn  de  L'Hays  and  Eastwick  were 
not  in  England  when  the  company  was  formed. 
Dronyn  de  L'Hays  noTer  acted,  and  resigned  soon 
after  the  formation  of  the  company.  Eastwick 
took  his  seat  at  the  board  for  the  first  tame  on  the 
29th  Dec.  1871,  and  resigned  on  the  8th  April  1872. 
Admiral  Macdonald's  shares  to  qualify  him  as  a 
director,  or  some  of  them,  were  sent  to  him  by 
Erlarger.  Evans  received  bis  qualification  by  the 
allotment  to  him  of  100  of  the  shares  rmerved  for 
the  syndicate.  Sir  Thomas  Dakin  was  the  only 
director  really  competeut  to  act  independently. 
The  plaintiffs  also  relied  on  the  fact  that  the  con- 
tract of  the  30th  Ang.  was  not  produced  or  sa£- 
ciently  considered  at  the  me^ng  of  the  2dth  Sept. 
1871. 

3.  As  to  the  alleged  misrepresentations  in  the 
prospectos.  It  was  alleged  that  the  calcalation  of 
inxmts  was  erroneoos,  and  calculated  to  mislead 
and  to  make  the  valae  of  the  island  appear  greater 
than  it  was.  In  particular,  that  the  representation 
as  to  the  amount  of  the  phosphate  raised  by  the 
liquidator  dnring  ten  months  was  untrue,  a  por- 
tion of  the  cargoes  shipped  during  thftt  time  oar- 
ing been  then  already  raised  and  in  stock. 

It  appeared  from  Erlanger's  answer,  par.  39, 
that  inquiries  having  been  made  by  the  syndicate 
from  Messrs.  Fickford  and  Winkfield,  the  brokers 
of  the  old  company,  Westall  had  received  the 
following  letter : 

Thos.  WestaU.  Eaq.  6th  Sept  1871. 

Dmc  Sir, — With  this  I  tend  the  statement  of  oatvoea 
of  pfaosphata  sold  by  Mr.  Ohaiteria,  together  wiu  a 
letter  from  that  gentlanuui,  Bhowin^c  a  net  profit  of 
28s,  7id.  per  ton.  I  may  mention  this  wm  the  tesnlt  of 
mtkmg  from  Jnl^  1870,  to  May  1871.  The  oar^oes  ainoe 
that  date  not  being  completed,  I  should  also  draw  yoar 
attention  to  the  prices  being  mnoh  below  present  ratea, 
the  last  oargoes  having  been  sold  at  51.  per  ton  of  70  pet 
oent.  II  the  whole  had  been  sold  at  this  price,  at  whioh, 
probably,  fatnie  aales  can  be  made,  there  would  have 
been  12,0651.  14s.  Id.  more  to  add  to  the  23,081 1. 
TonTB  faithfully,  Wm.  PicKToan. 

Please  return  the  doonments  when  done  with. 

Inclosed  with  the  said  letter  were  the  statement 
and  letter  therein  referred  to.  Such  letter  was 
as  f ollowB ; 

London,  5th  Sept.  lOTl. 
Ueam.  Fidkford  and  Winkfield. 

148i,  Fenohnreh-street. 

Dear  Sirs, — Since  I  have  been  uqnidator  I  have  aold 
and  reoeived  the  prooeeda  of  thirty-five  oargoea,  repre- 
senting tons  16,127  : 5 : 1 : 5,  whioh  Imto  realised  Uie  sum 
at  88,9601. 3>.  6d.  To  raise  and  ehip  these  oargoes  there 
have  been  sent  to  the  island  11,8001,  in  aasn,  and  in 
atorea  4579Z.  2s.  8d.,  eo  that  the  oost  has  been  15J79(. 
2«.  8(1.,  and  the  profit  23,0811. 10a.,  or  aSa.  7id.— I  am, 
dear  Sirs,  yonia  truly, 

Ht.  Chattkbis,  Official  Liquidator. 

It  appeared  that  in  foot  only  something  over 
13,000  tons  had  been  raised  within  the  ten 
months  mentioned  in  the  prospectus,  the  rest  diat 
was  shipped  being  at  the  time  that  which  was 
already  in  stock  on  the  island,  and  a  wrong 
inference  had  been  drawn  frran  the  hqnidator's 
letter  on  which  the  prospeefcns  was  framed. 

It  was  also  relied  upon  as  a  misleading  state- 
ment in  the  prospectus  that  the  inference  natu- 
rally to  be  drawn  from  it  was,  that  the  estimate  as 
to  the  amount  of  phosphate  to  be  obtained  from 
the  island  had  been  made  for  Uie  purposes  of  the 
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oompaay,  whereas  the  report  had  been  made  in- 
1865,  since  which  time  the  phosphate  had  been 
worked.  The  result  of  the  evidence,  however, 
was  to  show  that  there  was  still  more  than  could 
be  worked  during  the  lease. 

Also  the  plalntifi's  miuntMned  that  the  statement 
that  "  Uie  direotors  **  had  entered  into  the  pro- 
visional contract  for  the  purchase  <tf  the  island 
amounted  to  a  statement  that  all  the  directora 
were  parties  to  the  contract,  whereas  the  only 
three  who  acted  in  that  transaction  were  Sir  Thos. 
Dakin,  Evans,  and  Admiral  Macdonald. 

The  cause  now  came  on  on  replication  filed. 

Eiggint,  Q.O..  ^^vey,  Q.G.  and  Alexander  Youngs 
for  the  plaintlffa. — The  case  is  obviously  one  of 
great  Buspicion  a^inst  the  defendants.  The  sum 
of  55,000!.  paid  for  the  property  in  the  first  instance 
was  considered  a  fair  price,  and  the  pn^erty  oonid 
not  therefore  be  worth  the  llO.OOOt  paid  for  it  im- 
mediately after.  The  whole  transaction  was  effected 
by  the  defendant  Erianger,  and  if,  as  we  contend, 
Erianger  was  a  promoter  of  the  company,  the 
members  of  the  syndicate  were  in  the  position  of 
trustees  for  the  plaintiff  company,  and  are  ntA 
therefore  entitled  to  retain  the  ^5,0001.,  the  dif- 
ference in  price ;  and  unless  the  most  open  dealing 
towards  the  company  con  be  shown,  they  are 
entitled  to  set  aside  the  purchase  altogether. 
There  was  never  any  independent  investigation  by 
the  company  at  all.  The  meeting  of  the  29th  Sept. 
1871,  was  not  a  real  meeting  of  the  company.  The 
syndicate  had  the  entire  control  over  the  company, 
and  appointed  the  directors  and  prepared  the 
memorandum  and  articles  of  association.  As  to 
the  meeting  of  the  29th  Sept.,  Sir  Thos.  Dakin 
was  the  only  member  of  the  board  competent  to- 
act.  Sroayn  de  L'Huys  and  Eastwick  were  away. 
Neither  Admiral  Macdonald  nor  Evans  paid  fot- 
his  shares.  Sir  Thos.  Dakin  made  no  inqairy  with 
respect  to  the  contract  adopted  at  the  meeting, 
and  we  submit  that  the  resolution  was  not  binding 
on  the  company.  The  payment  of  500Z.  to  Westall, 
the  solicitor,  out  of  the  funds  of  the  company 
cannot  be  supported.  We  submit  that  Erianger 
was  a  promoter  of  the  company,  uid  that  Gotwr's 
ease  (33  L.  T.  Bep.  N.  S.  619 ;  82  Xi.  T.  B^.  K.  S. 
301 ;  L.  Bep.  1  Gh.  Dir.  182 ;  20  Eq.  lU)  does  not 
apply.  It  was  not  proved  in  that  case  th^  Mappin 
was  a  promoter.  Moreover,  a  shareholder  m^ht 
not  be  entitled  as  against  creditors  to  have  his 
name  removed  from  the  list,  and  yet  the  company 
might  have  a  right  to  rescind  a  contract  obtained 
by  misrepresentation.  There  was  no  valid  con- 
tract for  purchase  of  the  island  before  the  15tb 
Sept.  1871,  when  the  provisional  contract  of  the 
30tb  Aug.  was  approved  by  the  court,  and  before 
that  time  Erianger  was  in  communication  with 
the  persons  who  became  directors  of  the  company. 
Although  Erianger  was  not  on  the  board  of  di- 
rectors, he  muBt  be  treated  as  if  he  bad  been,  as 
the  votes  of  Admiral  Macdonald  and  Evans  were 
in  fact  his,  and  in  that  case  the  contract  vrith  the 
liquidator  ought  to  have  been  disclosed.  Th^ 
cited 

AhenUen  R<Uhoay  Con»>any  v.  Blaikie,  1  Maeq.  461 
Imperial  Mercantile  Credxt  Association  y.  Coleman, 

^  L.  T.  Bep.  N.  S.  1 ;  L.  Bep.  6  H.  of  L.  Gaa.  18» ; 
Lindl^  on  Putnetahip,  4th  adit.  pp.  595,  SB7 ;  £69 ; 
Phoaphate  Sewags  Compatw  v.  HartnumL  84  Z*.  T. 

Bep.  N.  S.  154  i  24  W.  Bep.  530 ; 
Lindsay  Petroletim  Company  r.  Hurd,  L.  Btp.  5  P.  C. 

221; 

Fameettr.  WhiUhouwe,  1  BaM,&.Uy.  188;  i 
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Tvrrell  t.  Bank  of  Lotubn.  6  L.  T.  Bm).  N.  8. 1 : 

10H.o(I<.Cm.26; 
CharUm  t.  Huy,  31  L.T.B«p.  K.  S.  437  ;  23  W. 

Bep.  129 : 

C^>m«U  T.  Hay,  28  L.  T.  Bep.  N.  S.  475 ;  L.  Bep. 
80.  P.  328  i 

Beck     Kantorowia,  S  K.  £  J.  230 ; 

Oreai  Xuxembour^  £atlu>ay  Companv  t.  Magnay, 
SlL.T.Bep.O.  8.293 i  25B«aT.58&: 

Hteftmi  T.  CotifTfiw,  1  Bom.  &  My.  150; 
tiom'*  case  torned  aitirely  on  aeot.  38  of  tiie 
Oompuiiw  Aofe  1867.  Bnt  we  say  there  never 
ms  oontracfc  binding  on  the  company. 
The  arddeB  ret^nired  a  quoram  of  three  airec- 
tors  for  the  ordinary  bnsineBS  of  the  company. 
Even  assnming  that  this  quorum  was  sufficient 
for  such  an  important  matter  as  the  adop- 
tion of  this  contract,  which  we  eay  it  was  not, 
yet  there  was  not  even  snch  quorum.  Evans  was 
disqaalifled  nnder  article  74.  Admiral  IMacdonald 
had  no  hand  fide  share  qnalification : 

KMcr.BeU,  16Q.B.290; 

Boweard't  eats,  14  L.  T.  B«p.  N.  S.  747 ;  L.  Bap. 
lOuSfll. 

We  otmtend,  also,  that  there  were  misrepreeenta- 
tions  in  the  prospectna.  The  accounts  snow  that 
the  phosphate  alleged  to  have  been  raised  during 
the  liquidation  was  in  part  an  accumulation  of 
previous  working;  and  the  report  as  to  the 
■amount  of  phosphate  on  the  island  was  made  in 
1865,  and  the  island  has  been  continuously  worked 
since.  This  statement  is  misleading,  as  it  would 
naturally  be  supposed  that  the  report  had  been 
made  for  the  purposes  of  the  company  more  re- 
cently. Again,  it  would  be  assumed  on  reading 
the  prospectus  that  all  the  five  directors  named 
had  carefolly  considered  the  mister  before  enter- 
ing into  the  contract,  whidi  was  not  the  fact.  It 
is  lor  the  defendants  to  settle  their  individual  re- 
^Kmsibility  among  thmuselves.  Evans  is  made  a 
oelendant  both  as  agent  of  the  promoters  and  as  a 
director.  The  case  of  Overend,  Qumey,  and  Co.  v. 
Oibb  (L.  Bep.  5  H.  of  L.  480),  decides  that  a  di- 
rector is  not  liable  for  mere  negligence ;  but  there 
thev  were  real  directors  acting  within  their 
authority. 

Cotton,  Q.C.,  Fry,  Q.C.  and  IngU  Joyce,  for 
Erlaager. — Erlanger  accepts  the  fall  responsibihty 
for  all  that  has  been  done;  he  acted  in  good 
faith  for  the  benefit  of  all  parties.  Ko  connection 
has  been  shown  between  the  purchase  by  the 
syndicate  and  Uie  formation  of  the  company.  I^o 
one  could  have  allied  on  the  30th  Aug.  that 
Erlauger  was  in  a  fiduciary  position  as  regarded 
the  company.  The  syndicate  were  responsible 
Ibr  the  pnrohaae-money  payable  to  the  liquidator. 
The  syndicate  intended  to  buy  with  their  own 
money,  as  is  shown  by  Erlanger  on  the  16th  Sept., 
calling  upon  the  various  members  of  the  esmdioite 
'to  pay  their  portion  of  the  purchase-mooey.  The 
jmrchase-monc^  was  pud  in  cash,  and  the  contract 
was  not  cmiditional  on  the  company  being  formed ; 
tluy  were  perfectly  at  liberty  luterwards  to  form  a 
company,  and  the  minutes  of  the  meeting  of  the 
29th  Sept.  must  be  taken  as  stowing  that  the 
company  knew  of  the  contract  of  the  30th  Ang. 
Then,  as  to  the  alleged  misrepresentations  )n  the 
prospectus.  The  prospectus  itself  showed  that 
•the  vendor,  Evans,  was  one  of  the  directors,  and 
gave  everyone  the  opportunity  of  looking  at  the 
G<»itraot  dt  the  20th  Sept.,  which  recited  that  of 
■the  30th  Aug.,  as  to  which  inqniriea  might  have 
l>een  made.  It  ia  tor  ibo  company  to  make  out 
the  misrepresentation;  they  have  been  in  ptases- 


sion  since  Oct.  1871,  and  the  transactions  were  not 
questioned  until  the  2nd  Feb.  1872.  The  fact  that 
the  report  as  to  ibe  amount  of  phosphate  was  made 
in  1865  is  immaterial,  as  there  is,  aa  a  matter  of 
tad,  the  actual  quantity  of  phosphate  on  the  island. 
It  is  said  that  it  would  be  assumed  from  the  pro- 
spectus  that  all  the  five  directors  had  entered  into 
the  contract  with  Evans,  but  it  was  not  necessary 
that  they  should :  {Thames  Raven  Dock  Compam 
V.  Bo$e,  4  Man.  &  Gr.  552.)  The  prospectus  itself 
shows  that  Evans  was  disquidified.  The  conmany 
cannot  object  that  there  was  any  fraud,  ana  the 
qttestion  is  not  raised  on  the  pleadings,  bat  in  Sact 
the  articles  fixed  a  gtutrum  at  three,  and  if  Evans 
was  disqualified,  it  was  fbr  voting  only,  and  not 
from  making  one  of  the  ottorum.  There  was  no  vaUd 
ot^eotion  to  MaocUmald.  WestaU's  fee  of  5001. 
cannot  be  objected  to.  The  main  question  is^ 
whether  Evans  was  agmt  of  the  company  at  the 
time  of  the  original  contract.  We  contend  he  was 
agent  only  for  the  syndicate.  The  oompan;y  was 
not  then  in  existence.  Qover'g  case  appUes  in 
principle  to  this.  The  fact  of  the  increased  price 
at  which  the  sale  was  made  to  the  company  was 
known  in  Feb.  1872,  and  the  company  ought  to  have 
commmced  procedings  at  once,  if  thev  considered 
they  could  establish  their  claim.  There  was  no 
attempt  at  concealment  i  it  was  shown  HbeA  the 
same  person  was  vendor  and  one  of  the  directors. 
If  the  sale  to  the  promoters  and  the  sale  to  the 
company  are  distinct,  agency  cannot  be  attributed, 
because  one  of  the  parties  to  the  first  transaction 
subsequently  Incomes  a  director  of  the  company 
when  Ibnned.  They  dted  also 
Fou  T.  Har«0fti^&  Ha.  461. 
BrUUnoet  Q.O.  and  Keheioich,  for  Julius  Beer, 
J.  Pearson,  Q.O.  and  Bomer,  for  Floersheim, 
Posno,  Morris,  Baphael,  and  Lawson. 

Bristowe,  Q.C.  and  W.  W-  Earslake,  for  Mrs. 
Yilmet.— Mrs.  Vilmet  is  not  liable  to  be  sued  ftw 
the  wrongdoing  of  her  testator : 
POk  V.  Gwiwy,  10  H.  of  L.  Cas.  32. 

Bristowe,  Q.O.  and  Eekewich,  for  Admiral  Mao- 
donald. — There  was  no  previous  arrangement  for 
providing  Admiral  Maodonald's  qnalification,  and 
the  artideH  expressly  provide  for'oanying  into 
a^ct  ti^  contract  for  the  assignment  of  ^  pro- 
perty. 

JWsR,  for  Sir  Thomas  Dakin  — No  such  charae 
of  fraudulent  neglect  as  is  alleged  against  Sir 
Thomas  Dakin  is  proved,  and  it  appears  tiiat  he 
still  holds  an  interest  in  the  company. 

Benjamin,  Q.C.  and  Everiti,  for  Col.  Sturt  and 
Sir  James  Anderson. — Ho  attempt  has  been  made 
to  prove  any  fraud  against  these  defendants,  who 
were  not  oiiginally  parties.  The  members  of  the 
syndicate  acted  hand  fide,  uid  they  still  retain  a 
large  number  of  shares. 

Glasee,  Q.C.  and  Wintle,  for  Evans,  submitted 
that  no  fraud  was  proved  against  him. 

WlUtehome,  Maona^Uen,  F.  A.  LeunHt  and  Ford 
North,  for  other  parties. 

Siggint,  Q.C.,  m  reply. 

Cur.  adv.  vuU. 
June  2. — The  Vice-Chancelldh. — This  case  was 
very  fully  and  most  ably  argued  before  me  at 
the  end  of  March  and  the  first  days  of  April. 
The  object  of  ihe  suit  is  to  have  it  dedared 
that  a  contract  of  the  20bh  SepL  1871,  for  the' 
punihase  of  the  island  of  Sombrero  for  110,0002. 
IS  not  binding  upon  the  «ff Jf,"J'by€^f6^< 
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same  may  be  rescinded  and  the  parohaso  moner 
repaid  by  the  defsndante,  Baron  Erlanaer  and 
l^e  otherB,  who  are  aesociated  with  mm,  or 
in  the  altematire  that  the  defondants  are  bound 
to  repay  to  the  company  the  sum  of  55,0001. 
and  interest,  being  the  mCFerence  between  the  price 
that  was  given  for  the  proper^,  and  that  at  which 
which  it  was  sold  to  the  compuiy.  It  will  be 
necessary  to  state  rather  fully  the  transaotions 
which  have  given  rise  to  this  litigation.  [His 
Lordship  then  proceeded  to  state  the  facts  of  the 
case,  and  after  refeniag  to  the  answer  of  Erlanger 
denying  that  at  the  time  of  tlte  purchase  of  the 
property  by  the  syndicate,  there  was  any  design  of 
reselling  to  a  company,  continned.]  I  am  of 
opinion  that  the  claim  of  the  company  to  have  the 
purchase  money  reduced  to  55,0001.,  on  the  ground 
that  Baron  Erianger,  and  tbcee  associated  with 
him  were  their  ageuta  in  making  the  parchase  at 
that  price,  cannot  De  sustained.  i£  they  had  been 
Bxuih  agents,  it  would  have  beai  clear  that  they  could 
not  against  their  prinoipale  have  stipulated  for  any 
advantage  to  themselves,  and  Fawceii  v.  White- 
houte,  Hichens  v.  Congreve,  Tyrrell  v.  Bank  of  Ijon- 
don,  and  Imperial  Mere<mtiU  Credit  Aeaocumon  v. 
Coleman,  which  were  so  much  relied  upon  hj  the 
plaintiffs*  coonsel,  would  have  applied  against  the 
defendants.  Bat  that  the  purchase  of  the  property, 
with  the  view  to  the  formation  of  a  company,  does 
not  make  the  purchaser  a  promoter  of  the  company 
after  it  is  formed,  or  obli^  him  to  sell  the  subject 
of  the  purchase  at  the  pnce  he  gave  for  it  or  upon 
any  other  terms  than  ne  thinks  proper,  has  been 
recently  decided  in  Governs  case,  which  was  cited 
on  bow  aides,  and  very  mnch  relied  upon,  more 
partFicnlarly,  no  doubt,  aa  was  natural  on  the  part 
of  the  defendants.  That  caae  oame  firrt  before 
Yioe-Chancellor  Bacon,  who  puts  the  caae  with 
remarkable  clearness,  and  all  that  was  done  in  the 
Court  of  Appeal  was  to  confirm  what  he  had 
decided.  The  fact  there  was  that  Miss  Gover 
sought  to  have  her  name  taken  off  the  list  of  con- 
tributories,  because  she  stated  there  had  been  no 
disclosure.  The  point  turned  on  whether  one 
Mappiu,  who  had  twughta  patent  for  65,0001.,  and 
resold  it  to  the  company  for  120,OOOL,  partly 
in  mon^  and  partly  in  shares,  was  to  be  considered 
as  the  promoterof  the  company,  and  bound,  there- 
fore, to  state  in  the  proapactus  and  disclose  the 
contract  under  which  he  had  acquired  the  pro- 
perty. That  was  the  point  to  be  deci^d,  and  tiie 
only  point  to  be  decided.  Now  in  that  case,  Map- 
pin  did  not  pay  65,0001.  in  cash  for  the  purchase  of 
the  patent.  It  was  a  amall  amount  oi  cash,  and 
the  rest  to  be  paid  in  shares  of  a  company  to  be 
formed;  thernbre  there  were  atnmg  inmcationa 
that  he  was  in  the  beginning  ^nomoting  a  oom- 
panj,  and  the  circomstance  that  he  was  to  be  paid 
in  snares  was  a  strong  indication  that  snch  was 
the  real  motive  and  object.  However,  Tice-Cfaan- 
cellor  Bacon  did  not  take  ^at  view  of  the  case, 
nor  did  the  Court  of  Appeal  differ  from  bis  deci- 
sion. In  this  caae  the  price  was  paid  in  money, 
and  it  ia  therefore  much  stronger  than  Qover'a 
case  in  favour  of  the  vendors;  because  there 
the  pnce  was  to  be  paid,  or  the  greater  part 
of  it,  in  shares  of  the  company  to  be  formed. 
I  am  therefore  of  opinion,  as  well  on  prin* 
cii^e  as  on  the  authority  of  that  case,  that 
Baron  Erlanger  and  his  associates  were  the  abso- 
lute ownon  (tf  the  pn^wrty,  and  were  at  liberty 
to  rebun  it^  or  to  form  a  company  to  bay  it,  and 


had  a  right  to  demand  and  receiTe  from  the  ocnn- 
pany,  or  from  any  other  purohaser.  whatever 
price  they  ohose  to  demand  for  what  they  had  to 
sell.  In  the  exercise  of  this  right  they  determined 
to  form  a  company  to  work  the  island,  and  to 
charge  the  oompany  110,0002.  for  that  which  they 
had  within  a  month  bought  for  just  half  the  price. 
The  main  and  difficult  question  I  bave  to  decida 
is  whether  the  company  was  formed  and  con- 
ducted in  such  a  manner  as  to  make  the  contract 
a  binding  one,  as  the  defenduits  contend  it  is,  or 
whether  it  ought  to  be  rescinded,  as  the  plaintifEs 
contend  it  ought  to  be.  In  pursnnnce  of  the 
plan  for  the  formation  of  the  company,  the  con- 
tract  for  the  sale  of  the  island  to  a  trustee  for  the 
company  was  entered  into.  The  contract  is  set 
ont  at  page  14  of  the  biU,  and  begins,  "  Articles 
of  agreement  made  this  20th  Sept.  1871,  between 
John  Marah  Evans,  of  Leunington,  in  the  county 
of  Warwick,  esquire,  of  the  one  part,  and  Francu 
Davy  of  the  other  part."  It  then  recites  the  con- 
tract between  Hr.  Chatteris,  the  liquidator,  and 
Mr.  Evans,  the  present  vendor,  of  the  30th  An^. 
It  does  not  recite  the  price  that  he  paid,  bat  it 
recites  that  he  bought  the  property,  aira  it  goes  on 
to  contract  that  Evans  wonld  sell  and  Davy  would 
buy,  on  behalf  of  the  company,  the  lease  <^  the 
island  and  certain  things  specified  for  110,0001. 
The  contract  is  verv  much  in  the  same  form  as 
the  contract  of  the  30th  Aug.,  and  the  17th  clause 
of  it  is  in  these  words,  "  This  contract  is  entered 
into  subject  to  the  above-named  New  Sombrero 
Phosphate  Company  (Limited),  now  in  process  of 
formation,  being  duly  formed  and  r^stered 
before  the  day  fixed  for  completion,  and  to  the 
said  recited  contraot  beine  dnly  performed."  Thaii 
is  the  20th  Sept.  Then  there  is  the  memorandam 
of  association,  which  ia  dated  the  same  day,  and 
was  prebably  signed  and  registered  before  the 
contract  was  signed.  [His  Loniship  then  referred 
to  the  terms  of  the  memorandam  of  associatioa 
and  the  prospectus,  and  continued.]  Now,  con- 
sidering that  John  Manh  Evans  is  one  of  the 
directors  named,  and  is  referred  to  in  the  pro- 
spectns  as  one  of  the  directors,  anybody  readina' 
it  must  have  inferred  that  he  was  the  vendor,  and 
therefore  at  the  same  time  vendor  and  director^ 
because  he  sells  and  Francis  Favy  buys.  Any- 
body looking  at  the  contract  wonld  have  found 
that  out,  for  it  ia  as  plain  aa  possible.  This  pro- 
apeotna  proved  very  attractive.  No  doubt  it  held 
out  the  greatest  expectations,  and  was  likely  at 
that  time  to  procure  anbsoriptiona.  AppUoatums 
were  forthwith  made  by  the-  pablic  iot  mainf 
more  shares  than  the  oompai^  had  to  dispose  <xt. 
I  think  the  present  chairman  of  the  company 
Etates  that  he  applied  (or  thirty  or  fifty  diarea. 
bat  that  be  got  only  five;  and  to  show  that  ho 
was  so  much  satisfied  with  the  prospect  of  tbe 
oompany,  he  afterwards  bought  more  in  the 
market,  and  made  np  the  number  to  fifty.  The 
whole  of  the  shares  were  allotted  on  tbe  6th  Oct. 
following,  so  that  within  a  fortnight  of  the  iasaing 
of  tbe  prospectus  the  whole  capital  was  actually 
taken  np  and  allotted,  and  on  the  2nd  Nov. 
80,0OOZ.,  the  part  of  the  purchase-money  to  be 
pud  in  cash,  was  nud  with  a  cheque  for  tiiat 
amonnt,  drawn  by  Sir  Thomas  Dakin,  the  chAir- 
man  of  the  company,  and  Admiral  Macdoaukt, 
countersigned  by  the  secretary,  upon  the  bankera 
of  tbe  company,  which  was  reo^'red  by  Erlangmr 
and  Co.,  ^  ^am^^^^^^^y^f^ 
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the  vendors  to  the  compaoj.  The  company 
entered  into  poBse88l(ni  of  the  property  on  the 
2lBt  Oct,  and  for  a  time  it  was  considered  to  be 
going  on  most  Bati&raotorily.  At  the  first  meeting, 
o£  tm  company,  on  the  2nd  Feb.  1872,  presidra 
orer  by  Sir  l^omaa  Dakin,  it  was  stated  that 
the  opuationa  of  the  company,  for  the  first  three 
DKmuu  down  to  tlie  31st  Dec.^  showed  a  profit  of 
about  600M.  The  proceedings  at  that  meeting 
appearing  from  the  transcript  of  the  shorthand 
writer's  notes,  hhve  been  referred  to.  [His  Lord- 
ship then  recid  the  statements  as  to  what  took 
place  at  the  meeting  above  set  out,  and  continued.] 
Everything  then  had  a  brilliant  prospect.  Bnt 
at  the  next  meeting,  held  in  the  following  August, 
it  unfortunately  tamed  ont  that  the  accounts 
showed  that  the  operations  of  the  company  np 
to  the  SOth  June  1872.  had  resulted  in  a  loss 
of  4090J.  19«.  3(2.  It  has  been  proved  that 
it  has  oontinned  to  lose  money  ever  since, 
and  the  total  loss  np  to  the  31st  Dec.  1874 
is  73201. 15s.,  mid  it  is  confidently  stated  on  the 
|iait  of  the  oompany  t^uit  there  is  oo  prospect  d 
improvemeoit.  There  haTe,  ol  course,  been  no 
dividendfl,  and  the  sluves  on  which  1(^  have  been 
raid  are  stated  not  to  be  worth  2L  in  the  market 
This  ia  a  lamentable  and  disastrous  result  for  all 
parUes  concerned,  and  it  is  not  surprising  that  it 
should  have  led  to  litigatiou.  It  is  contended  on 
the  part  of  the  company,  which,  of  course  means 
the  shareholders,  that  the  contract  to  take  the 
property  at  110,0001.  ought  to  be  wholly  rescinded, 
and  that  the  d^endauts  or  some  of  them  ought  to 
be  directed  to  pay  the  whole  sum  and  interest. 
It  is  asked  on  the  ground  of  wilful  misrepresenta- 
tion sud  suppressiou  of  &ct8  on  the  part  of  Baron 
Erlsnger  and  the  other  persons  who  were  engaged 
in  the  formation  of  the  company.  I  do  not  find 
that  they  are  in  express  terms  charged  with  fraud ; 
bnt  wiUal  misrepresentation  and  sappreeaion  of 
known  facte,  to  induce  persoiu  to  act  m  the  belief 
of  the  facts  whicdt  are  misrepresented,  and  in 
ignorance  of  others  which  are  Buppressed  is  cleu-ly 
fraud,  and  the  bill  must  thenfbre,  I  think,  be 
treated  as  founded  on  fraud-  I  expressed  an 
omnum  at  the  close  of  tiie  argument,  to  which  I 
where,  that  it  oonld  not  be  justifiable  on  the  part 
of  the  promoters  to  charge  a  company  double  the 
price  which  had  been  given  for  the  property  with- 
out dearly  satisfying  themselves  that  it  was  worth 
the  increased  price.  Was  there,  then,  on  this 
snbjeot  of  value  any  representation  made  which 
there  was  not  reasonable  ground  for  believing  to 
be  tnie  P  [His  Lordship  then  read  from  par.  37 
of  Brlanger's  answer,  and  continued.]  Messrs. 
Piokfardand  Winkfield  were  the  brokers  employed 
hy  the  old  company,  and  were  gentlemen  wo,  <tf 
ul  persons  in  the  world,  must  nave  known  what 
the  valne  of  the  property  was,  for  oTery  cargo  of 
phosphate,  as  I  gather,  wbic^  had  come  to  the 
British  dominions  had  been  sold  by  them,  and 
Srianger  says,  *'  Inciniriee  were  also  made  by  or  on 
behalf  of  the  syndicate  of  Messrs.  Pickford  and 
Winkfield,  the  brokers  employed  by  the  old  com- 
pany in  the  sale  of  the  t^orohate,  and  on  the  6th 
Sept.  1871,"  that  is  a  fortnight  before  the  com- 
pany was  registered,  "Thomas  Westsll  received 
Irom  William  Pickford,  a  member  of  the  firm  of 
Messrs.  Pickford  and  Winkfield,  a  letter  which  he 
oommnnioated  to  me,  and  which  was  as  follows." 
[His  Lradship  then  read  the  letter  of  the  6th 
tiept.  1871»  and  the  inoloBure  above  set  oat,  and 


referred  to  the  two  affidavits  of  Mr.  Chatty, 
stating  as  regards  the  latter  that  he  kept  in  mind 
the  fact  that  Mr.  Chatteris  had  not  bieen  cross- 
examined  on  it,  and  oontinned.1  Considering  the 
veiy  favourable  <n)inionB  which  were  entertained, 
in  all  craarters  of  l£e  probable  snocess  to  be  derived 
from  tbe  woiking  of  l^e  idand,  I  am  unable  to- 
come  to  the  oonolnsion  tiiat  the  prospectus  oon- 
tuns  any  statement  as  to  the  valuation  of  the  pro- 
perty whioh  there  was  no  reasonable  ground  for 
belioving  to  be  true.  Tlie  statements  we  oertaioly 
highly  coloured  and  san^me ;  but  everyone  knows 
that  this  is  the  case  with  all  prospectuses  issued 
on  the  formation  of  joint-stock  oompanies. 
That  they  are  not  fraudulent,  and  that  they  were 
believed  to  be  true  is,  I  think,  shown  by  the  fact 
that  the  vendors  took  30,0001.,  part  of  the  price  of 
IIO.OOOZ.,  in  shares. ;  and  that  Baron  Erlanger 
and  those  associated  with  him  still  have  a  favour- 
able opinion  of  the  ultimate  prospects  of  the 
company  is,  I  think,  shown  by  the  fact  to  which 
my  attention  was  drawn  by  Mr.  Bepjamin,  that  at- 
tlie  time  this  trill  was  filed  they  oontinned  to  hold, 
more  than  2000  shares.  The  case  is,  therefore,  not 
like  the  one  I  recently  decided  of  the  Fhomhate 
Bewagt  Company  v.  Harlmont,  where  the  ^ares 
were  evidently  taken  merely  for  the  purpose  of 
traffic,  end  almost  everybody  concerned,  and  parti- 
cularly the  principal  defendant,  sold,  I  think,  three 
times  over  uie  amount  of  the  whole  capital  of  the 
company.  Here,  as  far  as  I  can  see,  a  part  of  the 
price  was  taken  in  shares  because  th^  were- 
believed  to  be  good,  and  they  were  retained  for 
the  same  reason ;  so  far,  therefore,  as  the  bill  ia 
founded  on  this  ground,  I  am  of  opinion  that  it 
&ils.  The  next  statement  in  the  prospectus  which 
was  much  relied  upon  by  the  plaintiffs  is  tlu^  the- 
directors  had  entered  into  a  contract  to  purchase 
the  property  for  110,0001.  "  The  directors  have 
entered  into  a  provisional  contract  to  purchase  - 
the  property,  inolnding  the  lease  of  the  island,  as  ■ 
from  SOth  Sept.  1871,  together  with  all  buildings*, 
plant,  fixed  and  rolling  stock,  machinery,  steank. 
engines,  lighters,  &c.,  now  at  the  island,  complete 
and  in  full  working  order,  f<xe  the  sum  of  110,0001." 
It  was  contended  that  this  was  a  false  statement 
or  misrepresentation ;  that  the  "  directors  "  meant 
all  those  who  were  named  in  the  prospectus — 
those  were  five.  The  only  three  who  acted  io  the 
transaction  were  Sir  Thomas  Dakin,  Mr.  Evans, 
and  Admiral  Macdooald.  M.  Dronyn  de  L'Hir^ 
did  not  act,  and  Mr.  Eastwick  was  then  in  Cana^. 
or  on  his  way  there,  and  it  was  contended  that  in. 
consequence  this  was  an  untrue  statement.  I  think 
that  this  statement  cannot  be  read  in  the  striot 
qense  whioh  is  contended  for  by  the  plaintiffs,  but- 
that  the  true  meaning  is  that  the  company  was 
formed  cm  the  basis  of  pa^ng  110,0001.  fen:  the- 
proper^.  This  point  has  givoi  me  much  anxious 
consideration,  and  I  cannot  say  that  I  am  peiy 
fectly  satisfied  that  the  construction  I  have  pub 
upon  tJie  statement  does  not  admit  of  doubt. 
There  is  much  foroe  in  the  contention  of  the  plain- 
tiffs, that  when  l^e  prospectus  gives  the  names 
of  five  directors  and  says  that  "the  directors'* 
have  entered  into  a  contract,  the  fair  meaning  is 
that  the  five  have  done  so;  and  if  that  be  the- 
proper  view  of  the  statement  it  is  clearly  untrue,, 
as  it  is  certain  that  two  out  of  the  five  had  nothing 
whatever  to  do  with  the  oontract ;  and  with  re- 
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it  is  pUua  that  onlj  one  ot  them  was  ia  a 
sitaation  to  eserciae  an  impartial  judgment, 
namely,  Sir  Thomas  Dakin,  who  took  ms  seat  on 
tiie  basiB  of  baving  taken  fifty  aharea  in  the 
cottipany  for  which  he  paid  in  cash.  With  regard 
to  Mr.  ETans,  he  was  at  onoe  the  vendor  and 
pnrcbaser,  and  was  the  agent  of  Erlonger,  and 
interested  on  his  behalf  in  obtaining  the  110,0001., 
which  he  fixed  as  the  price  to  be  paid  for  the 
property.  Admiral  Macdonald  was  also  dis- 
qualified, as  the  shares  he  held  were  the  property 
of  Erlanger,  and  be  was  under  the  circumstances 
neoessarily  bound  to  act  in  his  interest,  and  was 
not  in  a  situation  to  act  impartially  for  the  pro- 
tection of  those  who  might  take  shares  in  the 
companr.  I  find  nothing  to  blame  in  the  conduct 
of  Sir  Thomas  Dakin,  except  a  singular  want  of 
caution  in  not  iuquiriug  into  the  price  at  which 
the  property  bad  been  acquired  by  the  promoters 
oC  toe  company,  and  also  in  aignmg  the  minutes 
in  which  it  ia  stated  that  tba  contract  of  the  80th 
was  prodnoed.  It  appeara  he  did  that. 
nSiB  Lordsbip  then  read  from  the  answer  of  Sir 
Thomas  Dakin  hie  statements  with  reference  to 
the  contract  of  the  30th  Aug.,  the  pn^pectus, 
and  the  meetings  of  the  29th  Sept.  1871  and  the 
2nd  Feb.  1872,  and  continued.]  Having  read 
those  passages  in  the  answer  of  Sn*  Thomas  Dakin, 
I  am  perfectly  satisfied  that  in  the  whole  trans- 
action ne  acted  with  perfect  good  &ith,  but  I  have 
stated  that  it  is  possible  that  greater  vigilance  on 
his  part  as  the  only  independent  director,  might 
have  prevented  the  formation  of  this  uuf<niniuate 
compai^,  or  led  to  its  being  formed  on  a  more 
satisfectory  basis  as  to  price  and  otherwise.  It 
was  contended  on  the  part  of  the  plaintiffs  that 
•Ithoag^  three  directors  were  by  the  articles  of 
association  to  be  a  quorum,  that  must  mean  three 
of  the  full  number  m  the  direotora  required,  which 
was  at  leaat  four ;  and  as  the  three  who  attended 
the  meeting  were  the  only  directors,  they  wwe  not 
capable  of  binding  the  company,  and  that  their 
contract  could  not  therefore  be  enforced.  For 
this  contention  Kirk  r.  Sdl  and  Howard's  case 
were  relied  npoa.  If  I  bad  a  case  before  me  in 
which  the  contract  of  the  three  directors  was 
attempted  to  be  enforced,  I  should  probably  be 
bound  by  those  cases  to  say  that  it  could  not  be. 
But  this  is  a  bill  to  rescind  a  contract  which  has 
been  performed,  and  where  the  parties  who  per- 
formed it,  by  entering  into  pcffisession  of  the 
purchased  property,  had  ample  means  of  ascer- 
taining the  facts  before  they  performed  it.  I 
cannot,  therefore,  apply  those  cases  to  the  present, 
and  it  ia  not  necessary,  therefore,  to  consider 
whether  the  Thames  Haven  Dock  Con^any  v.  Bose, 
«it»d  by  Mr.  Fry,  ia  atill  law,  where  it  was  dedded 
that  a  dauae  in  an  Act  d  Parliament  that  there 
should  be  twelve  directors,  and  that  five  should  be 
a  quorum  was  direototy  only,  and  Uiat  a  call  made 
when  there  were  seven  directors  only  could  be 
■enforced.  It  was  also  contended  that  the  pro- 
epeotns  is  defective,  because  it  omits  any  reference 
to  the  contract  of  the  30bh  Aug.  by  which  Evans 
•on  behalf  of  Erlanger  porofaBsed  the  property.  I 
have  already  stated  that  in  my  opinion  the  com- 
pany had  nothing  to  do  with  the  acquisition  of 
the  property  by  Erlanger  and  the  syndicate,  and 
the  sluuvholdere  were  invited  to  inspect  Uio 
contract  of  the  20th  Sept.  which  recites  that  of 
the  30th  An^.,  although  it  does  not  state  the 
vnob  to  be  paid  for  the  property ;  that  oonld  hare 


been  readily  ascertained  by  inquiry  on  asldng  for 
an  inspection  of  the  contract,  and  I  oannot  wink 
that  persons  who  join  joint-stock  oompaniea 
are  justified  in  forbearing  all  inquiry  azid  in- 
vestigation as  to  documents  which  they  are 
told  may  be  seen.  Upon  tlds  point  the  judg- 
ments in  the  case  d  Overmd  Gftemey  and  Oom- 
pamf  V.  Qibb  are  strongly  against  the  plaintiSa. 
The  last  mentioned  misrepresentation  relied  upon 
by  the  plaintiffs  is  that  in  the  prospectus  it  is  said 
that  a  report  made  after  careful  survey  estimatee 
the  deposit  at  700,000  tons  at  the  least,  and  tiiat 
for  ten  years  there  has  been  a  steady  and  con- 
tinuous supply  in  proportion  to  the  labour  and 
capita  employed,  the  faob  being  that  the  report 
referred  to  was  made  in  1865.  But  it  appears 
there  was  still  more  than  the  quantity  stated  to  be 
upon  the  island,  and  certainly  more  than  oonld  be 
worked  during  the  oontinnanoe  o£  the  lease.  [HJe 
iKxrdahip  then  reiemd  to  the  evidenoe  in  support 
of  that  conclusion,  and  continued:]  Upon  the 
whole  oaae^  it  cannot  be  ^nied  that  result  faw 
been  disastrous  to  the  shareholders,  and  I  am 
glad  to  find  that  Baron  Erlanger  appears  to  ham 
felt  that  they  had  a  strong  claim  upon  him  in  ooik- 
seqnence  of  the  way  in  which  they  have  been 
misled,  and  that  he  offered  a  considerable  oon- 
ceasion  to  them  before  the  institution  of  this  snitk 
[His  Lordship  then  referred  to  the  letters  pro- 
posing a  settlement,  and  continued :]  I  am  bound 
to  say  I  think  the  whole  body  of  the  syndioate 
would  have  acted  very  wisely  and  only  uirly  on 
that  occasion  if  they  had  done  the  same  as  Baron 
Erlanger,  who  offered  to  give  up  all  the  profit  he 
had  made.  I  believe  that  was  an  offer  whicA 
involved  on  the  part  of  Baron  Erlanger  not  lose 
than  16,0001.,  which  was  his  share  of  the  pn^ 
made  by  the  resale  of  l^e  property  to  tAie  cooa- 
pauy.  If  the  other  members  of  the  ayndicato 
bad  concurred  in  that  view  Hi  ia  plain  that  1^ 
company  would  have  been  saliafied,  and  tiiia  liti* 
gabion  would  have  been  saved.  That  was  no6 
accepted,  and  the  operations  of  the  company  have 
been  continued.  Then  comes  a  very  material  df 
onmstanoe  which  the  learned  counsel  for  tUxB  de- 
fendants. Mid  particularly  Mr.  Benjamin,  pressed 
upon  me — that  the  losses  and  the  disastrous  «m- 
dition  of  the  company  are  to  be  attributed  to  a 
great  &11  in  the  price  of  the  phosphate.  It  seenu 
that  the  price  rapidly  want  down,  th^  it  fell  from 
51. — whidi  the  evidence  shows  that  they  received 
and  might  reasonably  expect  to  be  the  price  at  tfaa 
time — to  4i.,  and  even  less,  and  now,  according  to 
the  evidence  of  Mr.  Maokay,  in  OTOas-examination, 
the  price  ia  improving,  uid  the  prospecta  are 
somewhat  improving  alao.  That  ia  the  result  oC 
what  he  Btafcea.  Th«e  iaonething  wbidhi  on^fe 
not  to  pass  over,  and  that  ia  tiu  very  focmla 
renuu^  whioh  were  made  with  r^ard  to  Mr. 
WestalL  It  was  argued  that  this  was  a  cms  in 
whioh  I  ought  to  set  aside  the  contract,  beoaoae 
Weatall — as  far  as  I  know,  a  very  reapec^ablo 
solidbor,  who  died  in  June  1872 — was  to  reouve  a 
sum  of  5001.  But  I  do  not  on  the  whde  see  any 
reason  to  question  the  honesty  of  the  transaction 
on  the  part  of  Mr.  West^.  I  think  the  sum  at 
500!.  was  a  fair  remuneration,  which  he  might 
expect  to  receive  for  carrying  the  bnsineas  into 
complete  effect.  I  cannot  consider  that,  tfaere^Mr^ 
as  a  bribe  given  to  him  for  the  purpose  deoetving 
others,  nor  do  I  find  anything  injproper  in  thab 
transaction.  Upon  t^.^^^j^(^^^ 
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pouible  to  make  a  deorea  which  would  do  com- 
plete joBtice.  It  would  not,  in  my  cmmion,  be 
jiut  to  make  the  extrane  decree  irbicai  ia  a^ed 
tor  by  the  plaintiffs,  and  I  can  find  do  ground  for 
the  alfiem'atiTe  relief  which  is  asked  for  in  the 
retam  of  the  difference  between  what  was  f^ven 
and  received  for  the  property.  Looking  at  the 
oircumstanoea  of  the  case,  the  large  profits  made 
by  Baron  Erlanger  and  the  members  of  the 
syndicate,  the  rigging  of  the  market  which  took 
piaoe  with  their  sanction,  and  in  which  operation 
6000Z.  or  thereabouts  was  expended,  I  cannot 
dismiss  the  bill  with  coats.  Upon  the  whole,  the 
nearest  approach  to  the  jnstice  of  the  case  I  can 
make  is  to  dismisa  it  without  costs  against  all 
parties.  Sir  Thomas  Dakin  has  had  no  connection 
wi^  the  transaetion  to  which  I  haTe  jast 
retored — such  as  the  rigging  of  the  market — but 
the  want  cl  oantion  onhis  part  obliges  me  to 
onne  to  Uie  conclaaion  that  I  cannot  give  him  any 
costs.  The  bill,  therefore,  will  be  wholly  dismissed 
vitbont  ciostB. 

Sohcitora :  John  Hohnet ;  Biwhoft  Boimaa,  and 
BUehoff;  Davidton^  CbiT,3(»mwter,  and  Morriaa ; 
Kearwey;  White,  Broughton,  and  White;  WeetaU, 
BeberUt  and  Barloto ;  Frethfidds  and  WUUaime ; 
OmtUig'e  and  Beamnont. 


June  26  and  27. 

HOLDSWOETH  V.  DiTSKPOaT.  (a) 

Ck€tritahle  hegues^Fwre  or  impure  pwraonaity — 
IMienture  of  watenooria  eompaaw — 9  Cho.  % 
c  36. 

Bebenture  of  a  vjoUrworka  eompa/ny  held  to  pure 
peraonaliy. 

DAinsL  Holt  made  his  will,  dated  the  23rd  Sept. 
1869,  and  thereby  bequeathed  all  the  residue  of  his 
personal  estate  to  the  plaintiffs  Albert  Holdsworth 
and  Walter  Brown,  upon  trust  to  convert  and  get 
in  Uie  same,  and  the  testator  declared  that  his  said 
trustees  should  hold  the  money  arising  from  the 
ccnYeraion  o£  such  parts  of  lus  personal  estate 
therein  before  bequeathed  as  might  not  by  law  be 
^ren  by  will  (or  charitable  purposes  (subject  as 
therein  mentioned),  upon  trust  thereout  in  exonera- 
tion of  all  his  other  property  both  real  and  per- 
scmal,  to  pay  the  costs  of  and  incident  to  the 
oonTcrsion  into  money  of  all  his  personal  estate 
and  his  just  debts,  funeral,  and  testamentary 
expensee,  and  subject  l^iereto  as  aforesaid  upon 
trust  f<ar  his  sister,  Caroline  Davenport  absolutely, 
and  the  testator  declared  that  his  trustees  should 
bold  the  moneys  which  should  arise  irom  the 
ooDTtfsion  into  money  of  such  parts  of  his  per- 
sonal estate  as  might  by  law  be  given  by  will  for 
oharitable  purposes  upon  trust  to  invest  the  same 
m  tiwrein  menticmed,  and  out  ot  such  investments 
"to  -pt^  oertun  annuities  therein  mentioned,  and 
•nbjeet  thereto  to  pay  and  transfer  the  trust  fund 
to  tbe  bnrj^BSes  or  free  tenants  and  trustees  of 
certain  messuages  and  hereditaments  ^sted  in 
dwmfor  charitable  and  public  purposes,  within 
the  town  of  Sheffield,  commonly  called  the 
Shnffidd  Town  Trustees,  upon  and  for  the  trusts 
and  purposes  therdnafter  in  the  second  part  of 
his  will  expressed,  contained,  or  referred  to  (the 
parfeicalars  of  which  it  is  not  necessary  to  state.) 
The  testator  died  on  the  Slst  Dec.  1870,  and  a 

MBijpartodlij  y.Qovi^  Xs«.i  BuzlstaMt-Law. 
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suit  was  instituted  by  the  trustees  for  the  adminis- 
tration of  the  estate. 

The  decree  for  adminiatratiim  was  made  on  the 
22nd  July  1871,  and  inquiriea  were  directed  as  to 
the  testator's  personal  estate  which  might  not  1^ 
law  be  given  for  charitable  purposes. 

By  the  chief  clerk's  certificate  it  appeared  that 
part  of  the  testator's  residuary  personal  estate 
consisted  of  two  suins  of2275Land  2001.  owini;  on 
two  mortgage  debentures  of  the  Shefileld  Water- 
works Company. 

The  mortgage  debentures  were  in  the  form, 
{(^lowing : 

Act  of  1864. 

Company  of  proprietcm  of  tke  Sbeffleld  Walenrorlci. 
Debenture  No.  69  under  Aoi  of  18S4,  22751.  B7  virtue 
of  the  Sheffield  Watwrozka  Aot  1864,  the  Comapoy  of 
Fropmtors  of  tbe  Sheffield  W&terworkB,  in  oonBideration 
of  the  Bum  of  2275Z.  paid  to  ns  by  Daniel  Holy,  of  New- 
bonld,  near  Cheoterfleld,  fai  the  oonnfy  ct  Dew,  gentle* 
man  1  F^anoii  Hobaon,  the  sldar,  of  Sheffleid,  m  {he 
oonnty  of  York,  merohant,  Franois  Hobioo,  thevmsger, 
of  Sheffield,  aforesaid.  mezohaDt ;  and  William  Fiaher,  of 
Sheffield,  aforesaid,  horn  merohant,  oat  of  moneje  be- 
loDging  to  them  on  a  joint  aoootmt,  do  aesign  uolo  the 
said  Daniel  Holy,  IVanola  Hobeon,  the  elder,  Fnuaois 
Bobion,  ib*  yooi^er.  and  William  Fidier,  ibeir  enod- 
tors,  admimstnitors,  and  aasinis,  the  ondertakiog  called 
tiie  Sbefflold  Watarwovks,  and  all  fatiue  calls  on  sham- 
holders,  and  all  the  rents,  rates,  and  some  of  money 
arising  by  virtue  of  the  aevraal  Aots  relating  thereto,  and 
ail  the  estate,  right,  title,  and  interest  of  the  said  00m- 
Mny  in  and  to  the  aamsi  to  htdd  unto  tits  nid  DaoieL 
Holy,  FtauoiB  Hobaon,  the  elder,  X^aaois  Hobson,  the 
yonnger,  and  William  Fisher,  their  exeoutors,  adminis* 
tratore,  and  aisigna,  until  thmmid  sum  of  22751.,  together 
with  interest  for  the  aame  at  taezaia  of  St.  for  every  1001. 
bj  the  year  shall  be  (vlly  paid  and  satisfied.  And  it  is 
hereby  et^olatad  fliat  the  said  prinoipal  ram  of  22751. 
■hall  be  repayable  and  repaid  on  the  ^st  d^  of  June^ 
whioh  will  oe  in  the  year  1868,  and  that  in  the  meantime 
the  said  oompany  sludl  In  leapeot  of  the  int«eat  on  the 
eaid  ptineipu  sum  pay  to  the  bearer  of  the  eoopons  of 
interest  warrants  h^to  aaneied^t— peotively,  the  several 
earns  mentioned  in  suoh  warrants  reipeotiva^  at  the 
aevor&l  times  therein  respectively  apeoified. 

Qiven  andex  our  common  sral  this  21st  day  of  Dee. 
A.D.  1865,   Sealed  by  order  of  the  Board  of  Diraotors. 

William  Watxbtalti.  (l.  s.) 

Begietered  thie  22nd  day  of  Dee.  1865. 

Albkht  Shith,  Olerk. 

The  debenture  fell  duo  on  the  21st  June  1868^ 
but  by  ^reement  the  time  for  payment  was  ex- 
tended to  tbe  2lBt  June  1871.  lb  was  paid  off  in 
August  1871. 

The  debenture  for  2001.  was  paid  off  in  June  1871. 

On  the  hearing  on  further  consideration  the 
question-  to  be  determined  was  whether  the  two 
soma  of  22751.  and  2001.  were  pure  personalty 
which  could  be  bequeathed  by  will  for  diaritablo 
purposes,  or  impure  personalty,  in  which  latter 
case  they  would  become  the  property  d  the  tes- 
tator's sister,  Caroline  Davenport. 

jtftUer,  Q.C.  and  Ohapman  Barber,  for  the  plain* 
tiffs. — The  debffiitnres  are  a  charge  on  tbe  land  of 
the  waterworks  company,  and  are,  therefiare, 
impure  povonalty,  and  could  not  be  bequeathed 
for  chuitable  purposes.   They  cited 

Twylor  v.  Linley,  2  De  G.  F.  A  Jo.  Sl ;  1  QUf.  67 

32  L.  T.  &ep.  O.  S.  232 ; 
AtJUon  r.  Lord  LangdcUe,  4  De  G.  A  3m.  402 ; 
Re  Langbam's  Truatx,  10  Ha.  446  ; 
Thornton  v.  Kenvpson,  23  L.  T.  Bep.  O.  8. 185 ;  Eaj 

582. 

Oary,  for  an  annuitant,  supported  the  plaintiffs'' 
view. 

Glaase,  Q.C,  andBunting,  for  tlie  Sheffield  Town 
Trustees. -The  deben^^jig*  (g^^j^ 
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e8tate,andiiotwithintheAct9Geo.2.o.36.  The 
instrument  itself  givei  no  right  of  entry  on  the 
land,  bnt  merely  »  right  to  hAve  a  receirer  of 
the  toillB  Bi^Minted  in  case  the  company  makes 
defindt. 

Bunting  r.  Mafrviott,  19  Bear.  163 ; 

Xyerg  y.  Ptrigal,  16  Sim.  533 ; 

Oardmer  t.  LandinitCKathmn, and  Dover  Btuhoay 

CmHfpaMS.lSTj.  T.B«p.  N.  8.  SfiB;  L.  B«p.  2  Ch. 

801 ; 

decided  what  is  the  tme  nature  of  these  bonds. 
Ware-v.  OumberUge  (25  L.  T.  Bep.  0.  S.  188;  20 
'Bear.  £03)  was  expresBly  oremiled  in  Bdwaarda  t. 
SaU  (26  h.  T.  Bep.  0.  S.  170;  6  De  G.  Mao.  & 
Oor.  74).  Debenture  holders  have  only  a  right  to 
a  share  in  the  profits  after  keeping  down  the 
expenses;  their  right  is  like  that  of  the  share- 
holders. The  profits  of  the  company  which  are  the 
snbject  of  the  mortgage  do  nob  arise  from  land  at 
-all ;  they  arise  from  the  water  which  the  company 
collect  and  sell  at  a  certain  place.   They  also  cited 

Walker  t.  MOm,  11  Beftr.  507 ; 

Jarm.  on  Wills,  3rd  edit.  205. 

Miller,  Q.C.  in  reply. — ifyere  v.  Perigal  was 
•  heard  on  appeal  before  Lord  St.  Leonards  (2  De  6. 
M.  &  G.  5£^).  The  tme  test  is  there  laid  down  at 
page  620.  The  whole  corporationcimdo  jastwhat 
the  Lord  Cbanoellor  there  says  an  indiridnal 
shareholder  cannot  do. 

Saytar  t.  Tuekar,  4  E.  &  J.  243. 
The  whole  question  is,  can  the  debenture  holder 
.  get  a  receiver  appointed?   If  he  can  he  difFers 
&om  a  shareholder,  and  moat  be  held  to  have  an 
interest  in  the  land  of  the  company. 

The  Yicz-Ohaitcellqb. — ^My  own  view  is  very 
dear,  bnt  I  will  look  into  the  aothorities  before 
.giving  judgment. 

Jime  27.— TheYica-OHAVCBLLOB.  — The  cpiestion 
'in  this  case  is  whether  certain  debentures  of  the 
Sheffield  Waterworks  C!ompany  are  or  are  not 
within  the  operation  of  Uie  Mortmain  Acts  P  The 
testator  in  the  suit  by  his  will  so  bequeathed  his 
residuary  personal  estate  sa  to  leave  all  of  it  which 
could  not  be  lawfully  given  by  will  for  charitable 
purposes  to  his  sister,  Caroline  Davenport.  Fart 
of  his  estate  consisted  of  h  debenture  of  the  com- 
pwiy  already  mentioned  for  securing  the  sum  of 
227oZ.,  and  also  of  a  debenture  to  secure  the  sum 
of  2001.  The- debentures  themsdves  are  in  the 
ordinary  form.  In  the  case  of  Sparlvng  r.  Parker 
•(9  Bea.  450)  shares  in  a  gaslight  and  in  a  dock 
•company,  whidi  possessed  real  estate  for  the  jnir- 
poM  of  their  undertaking,  were  held  hj  Lord 
uoigdale  not  to  be  within  the  Statutes  of  Mort- 
main, and  in  the  case  ti  TomUnton  t.  TomUtuon, 
•decided  in  1823,  and  of  which  a  repwt  is  published 
in  tile  nme  volume  of  Beavan,  p.  458,  caml  shares, 
whioh  by  Act  of  Parliament  were  declared  to  be 
personal  estate  and  transmissible  as  suoh,  were 
held  by  Sir  John  Leaoh  to  be  within  the  Mort- 
main Acts.  The  more  recent  anthorities,  however, 
have  held  that  such  shares  as  those  are  not  within 
the  Acts.  In  WaVeer  r.  MUne  dock  and  canal 
shares  and  bonds  secured  hj  an  assignment  of  the 
rates  were  held  not  to  be  an  interest  in  land  within 
the  Statutes  of  Mortmain.  The  question  arose 
also  in  Myert  v.  Perig<d.  There  it  was  in  the  first 
instance  held  that  a  debenture  of  the  I^ewoastle 
and  Oarlisle  Bailwa^  Company  was  not  within  the 
Statuses  of  Mortmain,  but  sbwea  in  a  jnnt-stook 
bank*  the  property  of  whidi  oonsisted  of  fraeludd 
And  copyhold  estates  and  mortgages  for  terms  of 
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years,  were  held  to  be  within  the  statntes;  oi 
appeal,  however.  Lend  St.  Leonards  reversed  ths 
latter  part  of  that  deoisi<m,  and  held,  in  aooordtnoe 
witii  the  certificate  of  tiie  Court  of  Common  Flesi, 
that  the  bequest  of  the  shares  to  the  oharitiefl  in 
that  case  was  a  valid  legal  bequest  within  the  9 
Geo.  2,  c.  36.    Lord  Truro  took  the  same  view  <^ 
the  law  in  that  case.  In  Taylor  v.  Liidey  a  bequest 
for  charitable  purposes  of  shares  in  a  ruiway 
company,  which  at  the  testator's  death  hsd 
granted  a  lease  of  its  railway  property,  and 
undertaking  for  999  years  to  another  railway 
company  at  a  fixed  rent  and  with  an  option  a. 
purchasing  on  notice,  was  held  not  to  be  void  under 
the  Statutes  of  Mortmain,   Lord  Campbdl  there 
thought  that  the  shares  retained  their  quality 
pure  personal  estate,  and  so  were  not  an  interest  in 
land  under  the  statutes.   The  contrary  view  of  ths 
law,  however,  as  taken     Lord  Bomilly  in  Ware  v. 
Cumberlege,  was  reversed  by  Lord  CranworUi  in 
Edwardi  T.  SaU.   In  Aehton  v.  Lord  LangdaU, 
Lord  Jaatioe  Enight  Bruce,  when  Tice-Chancellor, 
held  that  mortgages  of  turnpike  tolls  and  of  rail- 
way undertakings  were  interests  in  land  within 
the  Mortmain  Acts,  bnt  that  railway  debentures 
(not  being  mortgages),  shares  in  railway,  canid. 
waterworks,  and  banking  companies,  and  scrip 
shares  in  projected  railway  companies,  were  nob 
within  the  Acts.     So   in  Langkam'a   irutU,  a 
bequest  of  shares  in  a  canal  navigation  company 
for  charitable  uses  was  held  to  be  good,  but  a 
bequest  of  securities  upon  the  tolls,  rates,  and 
duties,  and  upon  the  general  estate  of  the  com- 
pany created  Ity  assignment  thereof  by  way  of 
mortgage,  as  beinga  charge  upon  land,  was  hold  to 
be  TO^  under  the  statutes.    But,  whatever  might 
have  been  till  recently  the  ocnreet  view  of  ths 
law  on  this  snl^eat,  the  case  of  Oardiner  v.  Tk» 
London,  Chatham,  and  Dover  BaUioay  Company 
decided  these  very  important  points,  viz.,  that  an 
ordinary  debenture  issued  by  a  railway  company 
in  tiie  form  given  in  Schedule  C  of  the  Comptmies 
Gonsdidation  Act  1845,  gives  the  holder  a  charge 
upon  the  underttJcing  generally  as  agoingooncem, 
and  the  tolls  and  sums  of  money  earned  bv  the 
company,  but  does  not  give  any  specific  charge 
upon  the  surplus  lands  or  upon  the  rolling  stock. 
Tbe  railway  is  to  be  considered  to  be  mortgaged 
as  a  going  concern  not  to  be  mterfered  with  or 
broken  up Ir^  the  mortgagees,  and  the  right  of  the 
mortgagees  is  to  have  a  receiver  al  the  earnings 
of  the  company  only,  and  not  to  have  a  mana^jer 

3>pointed  bv  ute  oourt.  That  case  is  really  con- 
asive  on  tne  snbject,  and  as  it  appears  frnn  the 
decision  there  that  the  debenture  buders  have  no 
charge  upon  the  lands,  tiie  interest  whioh  a 
debenture  holder  has  cannot  be  ui  interest  in 
land  within  the  Statntes  of  Mortmain.  Tbe  result 
on  the  whole  is  that,  as  the  testator  here  has  only 
given  his  sistw  suoh  <^  his  personal  estate  as 
cannot  by  law  be  given  by  will  for  charitable  pur* 
poses,  and  as  I  am  cleariy  of  opinion  that  these 
debentures  can  be  so  given,  I  must  make  a  declara- 
tion that  they  pass  to  and  are  now  the  pmptKtj 
of  the  Sheffield  Town  Trustees. 

Solicitors,  WaUer  Momen  and  8<m  {tfa  BfW» 
and  8<m,  Sheffield) ;  /.  IT.  Biekm. 
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QUEEN'S  BENCH  DIVISION. 
Jan.  19  and  Feb.  25. 
BowBB.  V.  Peats,  (a) 
A^oining  landotmtrs — Liability  for  support — 
Acts  done  by  contract^. 
Defendant  amtraeted  with  a  builder  to  rebuild  hia 
houae,  the  latter  agreeing  to  take  upon  hinuelf 
the  ritk  and  reaponeibilUy  'of  shoring  and 
porting,  as  fair  at  might  be  necessary,  the  adjoin- 
ing buildings  affe^ed  by  this  alteration  during 
the  progress  of  the  works,  and  to  make  good  ant/ 
damage  tohi^  might  be  sustained  by  the  said 
buildings  during  the  progrees  or  in  consequence 
the  said  worhe  eontraeted  for,  and  to  satisfy 
amy  daims  for  compensation  arising  ther^om 
which  might  be  substanHaied. 
In  consequence  of  the  mevMt^eney  of  the  eontraeior's 
shoring,  the  adjoining  land  of  the  plaintiff,  which 
was  supported  by  ths  defeniant's  land,  became 
injured,  and  this  action  was  brought  to  recover 
damages: 
Held,  that  the  defendant  was  liable. 
This  was  an  action  tried  before  Field,  J.,  at 
LiTerpool,  daring  the  Spring  Assizes  1875,  when 
a  verdict  vaa  entered  for  the  plaintiff,  leave  to 
move  being  reserved  to  the  defendant. 

The  dedaration  alleged  in  one  count  that  the 
plaintiff  was  poBsesHcd  of  land  with  ahonse  thereon, 
and  was  entitled  to  have  the  same  sup^Mrted  by 
the  land  adjacent  thereto;  and  the  defendant 
wnmgfally  removed  the  adjacent  land  without 
leaving  saffident  support  for  the  plaintiff's  land 
•md  house,  whereby  the  land  gave  wigr  and  the 
faoose  was  iigured. 

The  dedaiation  allied  in  another  ooont  that 
the  defendant,  by  his  agents  and  workmen,  con- 
ducted himself  so  negligently  in  excavating  the 
ground  adjacent  to  the  plaintiff's  house  for  the 
rebuilding  of  a  house  of  the  defendant,  and  in 
under-pinning  the  party  wall,  and  removing  a  part 
of  the  same,  that  the  plaintiff's  house  was 
damped. 

The  defendant  pleaded :  First,  denial  of  pliun- 
t3ff*B  poseession ;  secondly,  as  to  the  first-men- 
tioned  count,  denial  of  the  plaintiff's  right  to  sup- 
port ;  thirdly,  not  guilty. 

The  defendant  bad  entered  into  a  building  con- 
tract  with  a  man  named  Boe  for  the  work  which 
CMued  tbie  injury  to  ihe  plaintiff.  Beddes  the 
parte  of  tbB  oontraot  refored  to  in  the  judgment 
€1  the  court,  the  fbllowing  danae  in  the  spedfica- 
tkm»  material; 

6.  The  kdjoloiiig  bnOdfngs  miut  be  woU  »nd  sofBdeotly 
pro^Md  ftDd  apbdd  during  the  prottnwB  of  the  worki 
the  oontnetOT,  who  shall  be  reqiured  to  Uke  the  reflpon- 
sfirfUty  Mid  to  make  good  May  damage  ocoarriag  thereto. 

Defendant  obtained  a  rale  to  enter  a  verdict  in 
puranunoe  oi  the  leave  reserved,  on  the  ground 
that  the  eontraotor  was  liable,  if  any<nie,  and  not 
the  defendant. 

Janl9.—H.  E.  Bremner  (with  him  Ih/g,  Q.C.). 
fOT  the  plaintift  showed  cause. 

BtrwduU,  Q.O.  and  7.  H.  Jamn,  sapported  the 
rule. 

The  ibUowix^  mthnitiea  were  cited  and  dia- 
ooned. 

Dloej'B  Parttea  to  u  Antinwi  p.  ttS ; 

Hole  V.  8ittii^bo¥me  BaOmay  Oem^tmt,  A  H.  A  K. 

^U*  V.  ShegUid  Gas  Company,  2  E.  A  B.  767 1 
Pray  v.  PuUen,  g  B.  A  8.  970, 981 ;  

(4  Msportsd  by  K.  W.  MoKmmb,       BwristM  rt  Urn, 
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Tiekard  v  BmUh,  10  0.  B.,  K.  3. ,  470 ; 
Fletcher  v.  Sylandt,  L.  lUp.  3  E.  ft  Ir.  Bep.  390; 
B&nomi  t.  Backhouse,  9  H-  of  L.  Oaa-  503  ; 
BoUa'a  Abridgment,  tit.  "  Treapase  I.,"  pL  1 ; 
Wyatt  T.  E  arrisen,  3  B.  A  Aid-  871, 

The  facts,  the  contract,  and  the  arguments  sufE- 
ciently  appear  in  the  jac^ment. 

Our.  ado.  wdt. 
FA.  25.— The  judgment  of  the  court  (Cbckbum, 
C.J.,  Mellor  and  FiSd,  JJ.),  was  written  by  Ckwk- 
bom,  G.J.,  and  delivered  by 

FiELj),  J. — The  facta  of  this  case,  which  involves 
a  point  of  considerable  importance,  were  as  follows : 
The  plaintiff  and  defendant  were  the  owners  and 
occupiers  of  two  adjoining  houses,  and  it  appears 
that,  prior  to  the  rebuimin^  of  the  defendant's 
house,  as  hereinafter  mentioned,  the  walls  and 
foundations  of  tJiie  plaiBtifTs  honse  went  to  a  lower 
level  than  those  of  the  defendant's.  The  defen- 
dant having  determined  to  pull  down  his  old  honae 
and  build  ano^er  on  the  same  site,  proposed  to 
carry  the  foundations  and  walls  <^  his  new  house 
to  a  lower  depth  than  those  of  the  plaintiff,  for 
which  purpose  it  would  be  necessary  to  excavate 
and  remove  the  soil  which  before  the  alteration 
was  adjacent  to  the  plaintifi*s  house  and  land,  and 
by  which  it  had  been  supported.  In  order  to  do 
this  without  injury  to  the  plaintiff's  house,  the 
well-known  practice  of  underpinning,  or  some 
other  safe  mode  of  supporting  or  shoring  the 
plaintiff's  soil  and  waUs  during  the  operations, 
would,  as  was  well  known,  have  to  be  resorted  to. 
For  the  purpose  of  this  rebuilding  the  house  and 
executing  .the  other  necessary  works,  the  defen- 
dant entered  into  a  contract  with  a  builder  named 
Bae,  by  which  Bae  contracted  to  do  ^1  the  neces- 
sary woiiEs.  The  contract  contained  the  follow- 
ing duse :  "And  the  said  l^iomaa Bae  ftirther 
agrees  to  take  upon  himself  the  risk  and  respon- 
sibility of  shoring  and  supporting,  as  far  as  may 
be  necMsary,  the  adjoiniqg  buildings  affected  1^ 
this  alteration  during  the  progress  of  the  works, 
and  to  make  good  any  damage  which  may  be  sns- 
tained  hv  the  said  buildings  during  the  progresa 
or  in  consequence  of  the  said  works  hereby  con- 
tracted for,  and  to  satisfy  ^y  claims  for  compen- 
sation arising  therefrom  which  may  be  substan- 
tiated." After  the  execution  of  this  contract, 
Bae,  the  contractor,  pulled  down  the  defendant's 
house  and  excavated  the  soil  to  a  lower  depth  than 
the  foundation  of  the  walls  of  the  plaintiff's  honse, 
and  rebuilt  the  defendant's  house.  Bat  owing  to 
defective  onderpinning  or  want  of  other  eapport  to 
the  pluntiff's  sral  ana  waJls  in  the  course  ot  these 
operationa,  iig'uries  occurred  to  the  plaintiff's 
house  which  gave  rise  to  the  present  action.  No 
question  was  made  on  the  argument  as  to  the 
right  of  the  plaintiff  to  the  support  of  the  adja- 
cent soil  of  the  defendant  for  his  nouae,  nor  wae  it 
doubted  that  the  iignries  to  the  house  of  which 
the  plaintiff  complained  had  been  occasioned  by 
the  removal  of  such  soil  in  the  execution  of  the 
defendant's  works.  But  it  was  contended  that 
the  defendant  having  committed  the  ezecntdon  of 
the  w<wk  to  a  contractor,  both  as  regarded  the 
taking  down  and  rebuilding  hia  house,  and  the 
measures  necessary  for  the  protection  of  the  ad- 
joining honse,  the  contractor  and  not  the  defendant 
became  liable  for  any  injury  arising  from  want  of 
doe  care  in  ahoiix^  or  otherwise  supportuog  the 
plaintiffs  honse.  ^e  aivument^  as  [rat  on;tbehalf 
of  the  def^,  may  ^ig-^^CJc^e 
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According  to  the  doctrme  in  Bonomi  t.  Sackkouae 
(9  H.  of  L.  Gas.  503),  the  taking  away  the  soil,  to 
the  8a|iport  of  which  an  adjoining  owner  is  entitled, 
Ib  not  in  «8  wrongtal.  It  only  bAComea  ho  when 
followed  hy  injurionB  consequences  to  the  neigh- 
bour.  And  if.  therefore,  sach  injurious  conse- 

auences  can  be  averted  hy  efficient  means,  as  by 
le  Bubetitution  of  artificial  for  the  natural  sup- 
port prcrioosl;^  afforded  by  the  soil,  the  removal 
of  the  soil  is  in  no  respect  wroagful.  Here  the 
defendant  in  one  and  the  same  contract  employed 
the  contractor  to  execnte  the  work  be  desired  to 
have  done,  and  to  take  the  necessary  measnrea  for 
protecting  the  plaintifiTa  premises.  He  authorised 
him  to  do  the  former  only  on  consideration  of  his 
preventing  it  from  causing  injury  to  the  plaintiff, 
and  only  so  far  as  it  could  be  done  consistently 
with  the  safety  of  the  premises  of  the  latter.  If, 
therefore,  the  work  which  the  contractor  was  em- 
ployed to  do  had  been  carried  out  in  conformity 
with  the  instmctions  of  the  defendant,  the  work 
would  have  been  perfectly  lawful,  and  would  have 
been  attended  vrith  no  injurious  conscquenoes. 
The  iiyuries  complained  of  have  arisen  from  the 
negligence  of  the  contractor  alone.  The  defendant 
is  therefore  entitled  to  the  benefit  of  the  general 
rule,  that  when  a  person  employs  a  contractor  to 
do  a  work  lawful  in  itself  and  involving  no  inju- 
rious consequences  to  others,  and  damage  arise 
to  another  party  from  the  negligence  of  the  con- 
tractor or  his  servants,  the  contractor  and  not  the 
employer  is  liable.  Ib  appears  to  us  that  upon  a 
correct  view  of  the  facts  this  reasoning  cannot 
prevaiL  In  the  first  place,  because  the  assumption 
on  which  it  is  founded  altogether  fails.  The  con- 
tractor was  not  employed  to  give  support  to  the 
pUuntiff 's  hoose  as  part  of  the  work  ne  was  to  do 
for  the  defendant.  It  was  not  included  in  the 
specification,  and  formed  no  part  of  the  work  he 
contracted  to  do,  except  bo  far  as  was  necessary 
to  satisfy  his  obligation  to  provide  the  necessary 
support  of  the  plaintifrs  house.  In  addition  to 
which  the  defendant  stipulates  that  the  contractor 
shall  "  take  upon  himself  the  risk  and  responsi- 
bility of  shonng  and  supporting  the  adjoining 
baildings  affected  by  the  alterations,"  and  shall 
"  make  good  any  damage  which  may  be  sustained 
by  the  said  buildings  in  consequence  of  the  works," 
and  shall  "  satisfy  any  claims  for  compensation 
arising  therefrom."  The  effect  of  this  is,  not  that 
the  defendant  orders  or  stipulates  for  any  specific 
work  necessary  for  the  support  of  the  adjoining 
buildings,  but  that  he  leaves  the  recourse  to  such 
work  entirely  at  the  discretion  of  the  contractor, 
stipulating  only  that  the  latter  shall  bear  bim 
harmless  in  the  event  of  any  damage  taking  place. 
In  othor  words,  be  directs  an  act  to  he  done  from 
which  injurious  consequences  will  result  unless 
means  are  taken  to  prevent  them  in  the  shape  of 
additional  work,  but  omits  to  direct  the  latter  to 
be  done  as  part  of  the  work  to  bo  executed,  con- 
tenting himself  with  securing  to  himself  a  pecu- 
niary indemnity  in  the  event  of  any  claim  arising 
from  damages  to  the  adjoining  property.  He  is, 
therefore,  not  in  the  position  of  a  man  who  has 
simply  authorised  and  contracted  for  the  execution 
of  a  work  from  which,  if  executed  with  duo  care, 
no  injury  can  arise,  and  who  is  therefore  not  to  be 
beld  responsible  if  while  the  work  is  going  on 
injury  arises  from  the  negligence  of  the  contracts* 
or  hiB  servants,  'llie  answer  to  the  defendant's 
contention  may,  howe^-er,  as  it  appears  to  us,  be 
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placed  on  a  broader  ground,  viz.,  that  a  man  who- 
orders  a  work  to  be  executed  from  wUcb  in  the 
natural  coarse  of  things  injnrious  oonseqaenaea 
to  his  neighbour  most  be  expected  to  arise,  unless 
means  are  adopted  by  which  sooh  conBeqaeoca 
may  be  prevented,  is  bound  to  see  to  the  doing  of 
that  which  is  neoauaiy  to  prevoit  the  miacUet 
and  cannot  relieve  bimsdf  of  bis  reapoositHltEy 
hy  employii^  some  one  else — whether  it  be  tl^ 
contradnr  employed  to  do  the  work  from  which 
the  danger  anses  or  some  independent  person — 
to  do  what  is  necessary  to  prevent  the  act  be  has 
ordered  to  be  done  from  becoming  wrongful 
There  is  an  obvious  difference  between  oum- 
mitting  work  to  a  contractor  to  be  executed,  from 
which  if  properly  done  no  injurious  conaeqoences 
can  arise,  and  handing  over  to  him  work  to  be 
done  from  which  miaohievons  conseqnenoea  will 
arise  unless  prevehtive  measures  are  adopted. 
WhUe  it  may  be  just  to  hold  the  party  anthorising 
tiiQ  work  in  the  former  case  exempt  xrom  lial»)itj 
for  injury  resulting  from  n^Iigeaoe  which  Iw 
had  no  reason  to  antici{»te ;  there  is,  on  the  otbur 
hand,  good  ground  for  holding  him  liable  fcr 
injury  caused  by  an  act  certain  to  be  attmded 
with  injurious  consequKiees,  if  such  conseqaeuoes 
are  not  in  fact  prevented,  no  matter  ttaroogh 
whose  default  the  omission  to  take  the  neoessary 
measures  for  such  prevention  may  arise.  It  is 
true  that  according  to  the  doctrine  in  Bonomi  t. 
Backhouse,  the  removal  of  the  soil,  to  the  snppon 
of  which  an  adjacent  building  or  land  may  be 
entitled,  is  not  in  itself  wrongful,  and  becomes  so 
only  when  damage  to  the  adjoining  property 
results,  whence  it  follows  that  if  by  artificial 
means  of  support  the  damage  can  be  prevented, 
no  cause  of  action  arises.  But  it  is  eqnaUy  clear 
that  if  efiEeotoal  means  of  prevention  fitil  to  he 
applied  and  damage  once  resnlt8«  the  act  of  n- 
moval  becomes  wrongful  and  an  action  can  beat 
once  maintained.  In  the  present  instance  pre- 
ventive measures  adequate  to  the  occasion  having 
failed  to  he  provided,  the  removal  of  the  soil  was 
followed  by  actual  damage  to  the  plaintiff's  house, 
and  the  act  of  removal  was  ther^ore  wrongful  as 
cauBiDg  a  wrong  done  to  the  plaintifi*.  Bat  ika 
act  of  removal  was  an  act  done  by  the  order  and 
authority  of  the  defendant,  in  other  words  was 
the  act  of  the  defendant,  and  no  man  can  get  rid 
oF  liability  for  injury  occasioned  to  another  by  a 
wrongful  act  by  seeking  to  throw  the  responsibihtr 
on  an  agent  whom  he  has  employed  to  do  (he  act. 
The  agent  may  no  doubt  be  responsible,  but  the 
responsibility  of  the  prinoipal  is  none  the  less. 
The  oases  of  Piekard  t.  Smith  (10  C.  B.,  N.  8, 
470),  and  Gray  v.  Pidlen  (5  B.  &  8.  970,  981),  are 
in  point  to  the  present  question.  In  Pidbord  v. 
Smith  the  defendant  baving  employed  a  coal 
merchant  to  put  coals  into  his  cellars,  was  held 
liable  for  injury  suffered  by  the  plaintifl"  from  his 
falling  through  the  cellar  opening,  which  iai 
been  left  open  by  the  negligence  of  the  coal 
merchant's  servants.  The  law  is  well  stated  by 
Williams,  J.,  iu  delivering  the  judgment  oi  the 
court.  "Unquestionably  no  one  can  be  nade 
liable  for  an  act  or  breach  of  duty  unless  it  be 
traceable  to  himself  or  his  servant  or  servants  in 
the  course  of  his  or  their  employment  Conse- 
quently if  an  independant  oontractor  is  employed 
tj  do  a  lawful  act,  and  in  the  course  of  the  worii 
he  or  his  servants  commit  some  casual  a^  of 
wrong  or  negligence,  the  em^ryer  is  aot  anawer* 
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«ble.  To  this  effect  ore  maoj  aathoritiea  which 
were  referred  to  in  the  argument.  That  rule  is, 
hoveTer,  inapplicable  to  oases  in  which  the  act 
vhioh  ocoaaiona  the  iniorr  is  one  which  the  con* 
tnotor  WB8  employed  to  do,  nor  by  a  parity  of 
Tttsoninff  to  oases  id  whioh  the  oonlmctor  is 
intnuted  with  the  performance  of  a  doty  in- 
«nmbent  npon  his  employer*  and  neglects  its  fulfil- 
ment,  wlureby  an  ioiury  is  occasioded.  Now  in 
the  present  case  the  defendant  employed  the  coal 
mei^iant  to  open  the  trap  in  order  to  pnt  in  the 
coels,  and  he  trusted  him  to  gtiard  it  whilst  open, 
and  to  close  it  when  the  coals  are  all  pat  in.  The 
act  of  opening  it  was  the  act  of  the  employer, 
thoas^  done  throagh  the  agency  of  the  coal 
mermant,  and  the  defendant  having  thereby 
canaed  danger,  was  bonnd  to  take  reasonable 
means  to  prevent  mischief.  The  performance 
of  this  dat^  he  omitted,  and  the  fact  of  his  having 
intrasted  it  to  a  person  who  also  neglected  it, 
■JomiBhes  no  excuse  either  in  good  sense  or  law." 
In  Gray  v.  PttUen  the  Court  of  Exchequer 
-Ghambnr  carried  this  ^ndpls  still  farther.  An 
Act  FariiameDt  having  aathoriaed  the  catting  a 
trench  aoroBs  a  lughway  for  the  purpose  of 
making  a  drain,  bat  miving  attached  to  the 
exercise  of  the  risht  the  condition  of  filling  np 
the  trench  after  the  drain  had  be^  oomp^ted, 
the  defendant  had  employed  a  contractor  to  do 
the  whole  work.  Owing  to  the  negligence  of  the 
latter  in  filling  np  the  trench,  the  plaintiff's  wife 
had  anstained  personal  injury.  It  was  contended 
'that  the  contractor  alone  was  liable,  and  it  was  so 
held  in  this  court;  bat  the  Court  of  Exchequer 
Chamber  held  otherwise,  and  reversed  oar  jndg- 
ment.  It  is  tme  that  in  that  case  the  obligation 
to  make  good  the  road  was  one  imposed  by 
statute,  but  it  can  make  no  difference  in  point  of 
principle  whether  the  obligation  was  imposed  by 
statute  or  existed  at  law,  ana  the  case  is  tiierefbre 
an  anthority  for  saying  that  where  a  work  is  being 
execnted  from  which  dai^^  may  arise  to  others, 
and  it  thereby  beoomea  inonmbent  on  the  party 
doing  or  ordering  it  be  done  to  take  measores  to 
prevent  damage  resnlting  to  others,  he  cannot 
divest  himself  of  liability  by  transferring  the  duty 
to  a  contractor.  In  the  case  of  Tarry  v.  Aaton 
<34  L.  T.  Bep,  97).  where  the  defendant  had 
-become  occapier  of  premises  from  which  a  large 
lamp  was  snspended  over  the  highway,  and  the 
lamp,  before  he  became  occapier,  had  become  worn 
out,  and  the  defendant,  having  notice  of  this,  was 
tbereforo  nndor  an  obligation,  if  be  continaed  to 
maintain  the  lamp,  to  take  care  that  it  was  not  a 
nuisance  to  the  highway,  and  the  lamp  had  fallen 
down  and  injured  a  person  passing,  this  court  on 
«  like  principle  held  the  defendant  Imble^  though 
he  had  enmu^ed  a  oontraetor  to  attend  to  the 
condition  of  lus  hunpa.  Both  on  anthority  and 
prinoiple,  therefore,  we  are  of  opinicm  that  our 
judgment  should  be  for  the  plaintiff^  bbA  that 
consequently  thia  rule  to  enter  the  Terdiot  for 
the  daendant  ahonld  be  disohurged. 

Judgment for  platnfif . 

Solirators  for  plaint^,  Q.  L.  P.  JTyre  and  Oo., 
-for  E.  Cotton,  liverpool. 

Solicitors  for  defendant,  Gregortf,  Bowdiff'et  wd 
■Co^  for  JPayne  and  Bon,  liiverpooi. 
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TueadoAj,  May  2. 

Dawkiks  v.  Prince  Edwabd  or  Saxe  Weihak.  (a) 

Stay  of  proceeding$ — Oausa  of  action  decided  to  he 
grounaieet — Judge's  privilege — Ahuee  of  process. 

Plaintiff  had  brought  an  aetion  of  defamation 
againei  a  witness  at  a  Military  Court  of  Inquiry, 
and  the  House  of  Lords,  upon  appeal,  had  held 
that  the  witness  enjoyed  the  same  privilege  as  if 
he  had  given  his  evidence  in  a  cowrt  of  justice 

Plaintiff  now  brought  an  action  for  conspiring  to 
4nake  afalse  representation  to  the  Oommander-in' 
Chief  against  a  member  of  the  same.  Court  of 
Inquiry  in  respect  of  the  judicial  report  made  by 
that  court. 

Upon  application  by  the  defendant,  further  proceeds 
tngs  were  stayed  on  the  ground  that  this  aetion 
was  groundiees,  <md,  under  the  eireumttaneea,  an 
abuse  of  the  jprocese  of  the  court. 

This  was  a  summoDS  referred  to  the  court  from. 

Chambers  by  Baron  Pollock. 
The  summons  cf^ed  upon  the  plaintiff  to  show 

cause  why  all  further  proceediugs  should  not  be 

stayed  on  the  ground  that  the  action  was  frivolous 

and  vexatious  and  an  abuse  of  the  powers  of  the 

conrt. 

The  declaration  stated  that  at  the  time  of  com- 
mitting of  the  grievances  hereinafter  mentioned 
the  plaintiff  was  a  lieutenant-colonel  iu  the  army 
and  a  captain  in  Her  Majesty's  regiment  of  Cold- 
stream Gaards,  and  the  defendant  wrongfully  and 
malicioasly  and  without  any  reason  or  probable 
cause  wbatsoerer  combinea,  confederated,  and 
conspired  together  with  divers  other  persons  by 
falsely  and  without  uiy  reasonable  or  probable  cause 
whatsoever,  and  then  well  knowing  the  same  to  be 
false  andwithout'any  reasonable  or  probable  oause^ 
represent  to  His  B>oyal  Highness  George,  Dnko  of 
Cambridge,  then  being  the  commander-in-chief  of 
Her  Majesty's  land  forces,  that  the  plaintiff  was  unfit 
to  command  in  the  s^d  regiment  of  Coldstream 
Guards,  and  that  the  plaintiff's  command  in  the 
stud  regiment  was  not  beneficial  to  the  service, 
by  means  of  which  said  fiaJse,  malicious,  and  un- 
founded representation  of  the  defendant,  and  the 
said  other  persons  so  made  as  aforesaid  in  further* 
auce  and  execution  of  the  said  unlawful  combin- 
ation, confederacy,  and  conspiracy,  and  not  other- 
wise, the  said  commander-in-chief  was  persuaded 
and  iuduced  to,  and  did  advise  Her  Majesty  to» 
and  Her  Majesty,  in  consequence  of  such  advioe, 
andnototherwise,diddeprivetheplaintiffofhi8  said 
rank  ol  lieutenant^lonel  in  Her  MHesty's  anmr, 
and  of  his  commission  of  a  captain  in  Her  JlCajeBt7*a 
said  regiment  of  Coldstream  Gaards. 

And  the  plaintiff  also  sues  the  defendant  for  that 
the  defendant  wrongfally  and  maticionsly,  and 
without  any  reasonable  or  probable  cause  whatso- 
ever, combined,  confederated,  and  conspired,  to- 
gether with  divers  other  persons,  by  falsely,  and 
without  any  reasonable  or  probablo  cause,  repre- 
senting to  Hia  Boyal  Highness  Gborge,  Duke  of 
Cambridge,  then  being  commander-ia<obief  of  Her 
Majesty's  land  forces,  that  the  plaintiff'  was  unfit 
to  oommaud  iu  the  said  regiment,  and  that  the 
plaintifi^s  command  in  the  said  regiment  was^  not 
beneficial  to  the  service,  to  deprive  the  pluntifE  ci 
his  rank  of  lieatoiaid-otdon^  in  Her  Majrat^'s 
army,  and  of  his  said  commisaitm  of  a  captain  in 
Her  Mqe8l7*s  repment  of  Coldstream  Gaards, 
and  in  peribrmanoe,  furtherance,  and  execation  of 
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die  BBid  nnlanftil  oombiiutdon.  oonfederaoy,  and 
conspinuiy,  the  defendant  and  iba  aaid  other  per- 
.  aona  did  falsely  and  malioionBlT,  and  fritboat  any 
reaaonafale  or  probable  oanae  wiutaoerer,  and  then 
well  Imowinff  the  same  to  be  fidse,  and  without 
any  zeasonable  or  probable  cause  represent  to  His 
Boyal  Highness  George,  Duke  of  Cambridge,  then 
being  commander -in -chief  of  Her  Majesty's  land 
forces,  that  the  pluntifE  was  unfit  to  command  in 
the  said  re^mert  of  Coldstream  Gaards,  and  that 
the  plaintin's  command  in  the  said  regiment  was 
not  beneficial  to  the  service,  by  means  of  which 
said  false,  malicions,  and  unfounded  representation 
of  the  defendant  and  the  said  other  persons  so 
made  as  aforesaid  in  furtherance  of  the  said  nn- 
lawfol  combination,  confederacy,  and  oonspiracr, 
and  not  otherwise,  the  said  commander-in-chief 
was  persuaded  and  induced  to.  and  did  advise  Her 
MtnestT  to,  and  Her  Uajesty^  in  oonseqnence  o£ 
auon  advice,  and  not  otherwise^  did  oompd  the 
plaintiff  either  to  sell  his  said  commission  m  Her 
U^jesty's  regiment  of  Coldstream  Guards,  or  to 
be  placed  onlialf  pay,  and  because  the  plaintiff,  as 
he  lawfully  might  decline  and  refuse  to  sell  his 
said  commission,  the  said  duke,  in  consequence  of  the 
said  false,  malicious  and  unfounded  representation 
of  the  defendant  and  the  said  other  persons  so 
made  by  them  to  the  aaid  duke  as  aforesaid,  did 
advise  Her  Majesty  to,  and  Her  Majesty,  in  con- 
sequence of  such  advice,  so  induced  and  persuaded 
as  aforesaid,  and  not  otherwise,  did  deprive  the 
plaintiff  of  his  said  commission  in  Her  Majesty's 
raiment  of  Coldstream  Guards,  and  did  without 
the  plaintifTs  consent  place  him  on  half  pay,  by 
means  whereof,  and  in  consequence  of  the  com- 
mitting of  the  said  wrongs  and  injuries  by  the  de- 
fendant and  the  said  other  persons,  the  pliuntiff 
was  injured  in  his  character  and  reputation  as  an 
ofGcer  and  soldier,  and  the  plaintiff  was  deprived 
of  his  said  rank  in  the  army,  and  of  his  aaid  com- 
mission in  the  guards,  and  was  otherwise  injored 
and  damnified. 

When  the  action  had  reached  the  delivery  of  this 
declaration  the  proceedings  were  stayed  until  the 
decision  of  the  appeal  in  DaiokinB  v.  Lord  Rokeby 
(L.  Bep.  8  Q.B.  262,and  L.  Rep.  7  and  I.  Apps. 
753)  by  plaintiff's  notice  to  the  defendant,  as 
explained  in  the  letter  mentioned  in  defendant's 
affidavit  following. 

Althoagh  the  ultimate  decision  of  that  case  was 
against  we  plaintiff,  he  nevertheless  then  gave 
notice  that  he  shonld  proceed  with  this  action. 

The  defendant's  affidavit  was : — 

I,  Edward  of  Saxe  Weimar  of  16,  Portland- 
place,  in  the  county  of  Middlesex,  a  m^jor-general 
in  Her  Majesty's  army,  Commaoider  of  the  Bath, 
make  oath  and  say  as  follows : 

1.  I  am  tlw  Keneral  oomntaadiac  the  Baa»  distiiotof 
Her  VajMto*!  mmj. 

S.  Hm  than  tea  yean  ago  I  was  one  vi  the  Bismbera 
of  a  miHtary  ooort  of  inqairy  npoa  the  oondaot  of  the 
^aintiff,  then  a  Uentenant-wilonel  in  the  CcddBtream 
Gnarde,  wUeh  ooort  in  the  diMharge  of  ite  offlcd&I  and 
jndioial  duttea  reported  ia  daa  eouas  to  the  eonmander- 
in -chief. 

S.  The  writ  in  this  aotion  was  served  on  or  aboai  the 
3rd  Ang.  1871,  and  the  deolaration  was  delivered  os  or 
about  ue  wti  Jaly  1872,  it  was  MMompanled  hj  a 
letter  from  the  pkuitiff*e  sotiaitois,  a  oopy  of  whioh 
marked  A  ii  ehowti  to  me  herewith. 

4.  Thia  aotaon  ii  broncht  agalnet  ma  for  and  in  raepeot 
of  the  <Adial  uid  jndioial  aote  dona  bv  me  as  member 
ot  the  ooort  ot  inqoity,  and  for  and  u  zaspeot  of  no 
other  natte  ok  tUng  whatiotnr.   WImd  I  baoaaH  a 


Biember  of  the  said  ooort  of  hiqdry  I  knew  aothing  of 
the  pkfatiff  peteonally.  Kid  I  have  einoe  had  no  oodi- 
monioation  with  him.  The  allegations  in  the  dedans 
tion  ohai^ing  me  with  ooaapiraoy  and  bJee  r^teaaola- 
tion  axe  abiwlntalT  ontroe  and  wiUumt  a  shadow  of 
foandktioii,  and  raer  whtdly  to  the  offieial  and  jadidlal 
oats  done     me  as  aloxaeaid. 

5-  I  believe  tlua  aotitrntoba  btoofht  and  pMseeatei 
vezatiooely  and  in  abase  of  tha|gooeasot  tho  ooort. 

The  following  was  the  pbdntiff'B  affidavit  in 
answw:  * 

I  vmHam  Orcffory  Dawkins,  of  12,  Ariington-sfaeet, 
Pieoadlllj,  in  the  County  of  Middlesex,  lieatanant- 
oolonel,  the  above  named  piMw^iig  make  oath  and  nj  u 
follows: 

This  aotioB  is  not  Inooght  by  mo  against  tiie  above 
named  defendant  vexatiooaly  or  mvoloniuy  or  io  aboee  of 
the  prooeie  of  the  oomrt,  bat  on  Hbe  ooDtmzr  is  perfeotiy 
bona  fidtf  and  broogbt  to  vindioate  my  poeitioa  and 
ehazaotar,  and  I  am  prspand  to  nqtpcst  the  aaaw  by 
evideaoe  u  my  poeaesnoB. 

JBoioen  argued  in  support  vi  the  snmmooa  cm 
behalf  of  the  defendant— The  action  <rf  DotnbiiM 

v.  Lord  Bokeby  was  brought  against  a  witness  at 
the  Court  of  Inquiry  of  which  the  defendant  was 
a  member.  This  aotion  is  brought  npon  the 
report  made  by  the  defendant  and  the  other 
members,  which  was  the  judicial  result  of  the 
evidence  given  before  them  by  Lord  Bokeby  and 
other  witnessesB.  A  fortiori,  therefore,  if  action 
cannot  lie  agfunat  the  witnesses,  the  defendant  is 

Srivileged  as  a  judge.  In  Fray  v.  BtacWmm  (3 
.  &  S.  576),  it  was  held  "  that  no  action  will  lie 
against  a  judge  of  one  of  the  superior  courts  for 
a  judicial  act,  though  it  be  alleged  to  have  been 
done  malicioualy  and  corruptly."  In  Dawkins  r. 
Lord  BoiA^,  the  Exchequer  Chambw  and  the 
House  of  Lords  both  proceeded  on  the  groand 
that  the  Coart  of  Inquiry,  about  which  this  aotioa 
is  brought,  was  for  the  purpose  of  privilege  the  same 
as  a  public  court  of  justice.  Froceedtngs  have  bean 
stayed  in  Jctcoha  v.  MeUor ;  and  the  court's  right 
to  do  so  was  admitted  in  Gorhett  v.  Morrith  (both 
in  the  Exchequer,  but  unreported).  The  latest 
reported  authority  for  staying  proceedings  on  this 
ground  is  Castro  v.  Murray  (L.  Bep.  10  Q.B.  213). 
There  the  facts  differ  from  the  present  case,  the 
action  being  agunst  the  clerk  of  the  petty  bag 
office  for  reusing  to  seal  a  writ  of  error  on  the 
ground  that  the  Attorney-General  had  not  issoed 
his  fiat,  bus  Baron  Bramwell's  judgment  applies 
equally  to  any  such  case  as  this he  said  at  p.  218, 
"This  action,  therefore,  is  pretenoeless,  and  has 
been  properly  stopped.  I  do  not  say  it  was  mali- 
cious— in  one  sense  it  may  be  said  to  be  vexatious 
—but  it  is  absolutely  groimdlesa,  and  it  is  one  in 
which  the  oonit*  in  the  exeroiBe  of  ita  diaoretioii. 
ought  to  stop  the  proceedings,  as  being  an  abase 
of  the  process  of  the  court.  It  is  always  a  atrong 
measure  to  prevent  a  plaintiff  from  gomg  on  with 
his  aotion ;  and  we,  therefore,  decided  not  to 
confirm  this  order  till  we  had  oonsulted  the  IjOrd 
Chief  Baron  and  my  1m>thav  Pollock  and 
Amphlett,  all  of  whom  concur  in  the  opinion 
which  I  have  delivered."  After  the  decision  of 
the  House  of  Lords  ooncemiog  this  very  Court  of 
Inquirv,  this  aotion  is  pretenoeless  and  absolntaly 
grounoless,  and  therefore  ought  to  be  stopped. 

H.  MatthmoB,  Q.C.  andJuoU  for  plaintiff, 
posed  the  motion. — ^This  is  an  application  wt 
without  preoedent ;  the  deolaration  shows  a 
cause  of  action,  ana  the  affidav^  nuse  a  dinpute 
of  faot ;  tike  ii^aintiff  therefore  has  a  right  to  utb 
the  action  tried.  Farther,  upqii  the  affidavit^ 
>  this  aotion  does  not^dc^n^.^^^ 
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law  as  that  decided  in  DaMkiiu  t.  Lord 
Bok^.  The  jodgmenta  both  in  the  Exofaeqaer 
Chamber  and  the  Soase  of  Lords  were  based 
entirelj  on  the  privileee  of  witnesses.   The  case 
was  brought  by*  way  (U  appeal  from  Datokins  t. 
Lord  Paulet  (L.  Bep.  5  Q.E.  94),  in  which  the 
Coort  of  Qaeen's  Bench  differed  on  the  question 
of  military  privilege  wbioh  was  there  raised. 
Upon  the  admitted  facts  there  can.  be  no  question 
ct  the  privilege  of  witnesses ;  and  npon  the  an* 
thority  of  Dawkm$  v.  Lord  Paulet,  a  question  of 
military  privilege  may  very  well  arise. 
Bowen  was  not  heard  in  reply. 
Blackbukm,  J. — I  think  there  is  no  doubt  wo 
must  stay  these  proceedings.  Notwithstanding 
Ur.  Matuiows'  aif^menbs,  the  affidavits  taken 
togrther  show  clearly  what  the  admitted  facts  <rf 
the  cue  are.  The  declaration  charges  a  cause  of 
action  against  the  defendant  for  muimonBly,  and 
withont  reasonable  or  probable  caoset  confederating 
and  conspiring  to  make  a  false  representation  to 
the  Oommander-in-Ohief,  in  consequence  of  whidh 
the  plaintiff  lost  his  position  in  the  senrtce.  I^ow 
the  defendant's  affidavit,  upon  which  this  motion 
is  made,  says  this  action  is  brought  against  him 
in  respect  of  the  official  and  judicial  acts  done  by 
him  as  member  of  a  military  court  of  euqairy 
upon  the  plaintiff's  conduct,  and  for  and  in  respect 
of  nc  other  matter  or  thing  whatsoever.  The 
plaintiff's  affidavit  does  not  meet  that  statement 
at  all,  but  merely  in  general  terms  asserts  that 
the  action  was  not  broogfat  voxatioasly,  but  in 
good  fidth  for  the  purpose  of  vindicating  his 
character.   Hs  does  not  say  tiiat  there  is  any 
other  cause  of  aotion  besides  the  report  of  this 
nulUary  inquiry,  nor  does  he  deny  that  this  report 
was  hu  matter  of  compjaint.    The  defmdant's 
affidavit  being  nncontradicted  as  to  tiie  material 
point  of  it,  we  must  take  it  to  be  admittedly  true. 
A  more  important  question  for  ns  to  oonsicbr  is 
whether ,  under  the  circumstances,  we  have  the 
power  to  stop  the  action  summarily  upon  the 
gnmnd  that  it  is  an  abase  of  the  process  of  the 
court.   Generally  we  should  not  interfere  to  pre- 
vent an  action  fi*om  being  brought  before  it  has 
Rome  to  an  issue,  but  this  is  an  exceptional  case. 
We  hare  an  anthority  for  stopping  tiiese  proceed- 
ings, which  it  seems  to  me  is  a  stronger  exercise 
of  this  summary  power  .than  our  granting  this 
motion  will  be.  Oustro  v.  Murray  was  said  by  the 
Court  of  Exchequer  to  be  pretenoeleBB  and  abso- 
Ivtely  groundless.   So  is  the  snbstanoe  of  this 
aetioD,  as  appears  by  these  affidavits,  uid  not  only 
npon  the  opinion  which  we  entertain  of  it,  but 
npon  the  anthority  of  the  Exohequer  Chamber 
and  House  of  Lords.  Dawkint  v.  Jiokeby  was  not  a 
dedaiMi  npon  chis  precise  point,  bat  the  judgments 
were  all  based  on  the  ground  that  this  court  of 
inqniry,  of  which  defendant  was  a  member,  and 
for  his  conduct  as  snch  this  action  is  bronght, 
was  a  court  of  justice  to  which  the  rules  of  privi- 
lege applied.   I  think  we  can,  under  the  circum- 
ttances,  stop  this  aotion,  and  we  onght  to  do  so. 

Melu)r,  J. — I  am  of  the  same  opinion.  I  think 
the  plaintiff  does  not  deny  the  defendant's  as- 
sertion of  the  cause  of  aotion,  and  it  is  to  his 
oedib  that  he  limits  his  complaint  to  that  which 
lie  deares  to  proseonte.  The  privilege  of  a  judge 
daaily  oovers  this  case,  and  if  not  stopped  now, 
there  cui  only  be  nonsuit  when  the  plaintiff's 
case  m  stated  aft  the  triaL  TSme  and  costs  would 
be  mefeed  if  any  further  prooeedinga  were  taken. 


[Q.B.  Dir. 


We  have  the  anUiority  of  all  the  Ju^es  of  the 
Exchequer  in  staying  the  proceedings  ofa  ground- 
less action;  and  we  have  a  stronger  reason  for 
saying  this  action  is  groundless  than  they  had  fbr 
so  saying  in  Oostro  t.  Murray. 

Motion  granted  without  C09ta. 

Solicitors  for  pliuntiff,  Gmcotte,  Wadkem,  and 
Daw. 

Solimtors  fbr  defi9ndaat»  Duncan,  JIfurton, 
Warren,  and  Qardner. 


IViday,  May  B. 
Roberts  v.  Pags.  (a) 
CompromisB  to  pay  eoita — Comm  of  action — Pro- 
ceeding concerning  property — Sectary  of  friendly 
Bociety~lQ  ^  19  Viet.  e.  63—21  ^  22  Viet.  e. 
101. 

Plotnf^^,  a  solieitorf  sued  the  secretary  of  a  friendly 

Bcciety  vjaon  a  compromise  in  a  cowUy  court 

rlication  for  relief  by  plaintiff's  client  against 
society  under  18  ^  19  Vict,  c  63,  «.  41.  The 
terms  of  the  compromise  were  thai  the  appUoatton 
aJioidd  be  withdrawn,  that  the  socieiy  s  appeal 
eommitiee  should  entertain  the  complaini  which 
tliey  Ibod  previously  refused,  and  that  the  society 
sliOiUd  pay  tite  plavnt^ff' e  costs. 
Held,  on  demurrer,  thai  a  breath  of  this  compromise 
was  a  good  coMse  of  action,  and  that  this  action 
was  a  proceeding  concerning  the  property  of  the 
society  loithin  18  ^  19  Vict.  c.  63,  e.  19,  so  as  to 
justify  its  being  hrought,  under  21  ^  22  Vict,  e, 
101,  s.  7,  againet  the  secretary. 

This  was  a  demurrer  to  a  declaration. 

The  declaration  stated  that  0.  W.  Roberts  sued 
J.  F.  Page,  secretary  of  the  Eye  and  West  Suffolk 
District  of  the  Ancient  Order  of  Foresters  Friendly 
Society,  and  W.  Baker,  secretary  of  Court  Brave 
Old  Oak,  No.  3658,  hold  at  Mendlesham,  a  branch 
of  the  said  Ancient  Order  of  Poreeters  Friendly 
Society,  established  in  pursuance  of  the  statutes 
relating  to  friendly  societies,  the  rules  of  which 
society  Itave  been  duly  certified  by  the  B^nstrar 
of  Friendly  Societies  in  Engkmd.  JFor  that  oefbre 
and  at  tbie  time  of  the  ni»ing  of  the  ag;reement 
hereinafter  mentioned,  one  Thomas  Hippeison, 
bein^  a  momber  <A  the  siud  society,  had  preferred 
a  claim  before  tiie  appeal  committee  thereof,  and 
npon  the  neglect  and  refusal  of  the  said  committee 
to  hear  the  said  clum,  had  aooordiQg  to  tdie 
statute  in  that  behalf  made  an  application  for 
relief  a^inst  the  said  society  to  the  County  Court 
of  Suffolk  at  Stowmarket,  and  had  employed  the 
plaintiff  to  act  as  attomer  and  solicitor  on  his 
behalf  in  and  about  prEoerrinff  the  said  claim 
before  the  said  committee,  and  in  and  about 
making  and  conducting  the  said  application  to 
the  said  County  Court,  and  transacting  all  neces- 
sary and  proper  business  in  connection  there- 
with ;  and  the  plaintiff,  acting  as  snch  attorney 
and  solicitor,  as  aforesaid,  had  incurred  divers  costa 
and  «Epenaes  in  and  about  pnporing  the  sud 
claim  and  ooodnoting  the  said  appuoation  as 

Whereupon  it  was  agreed  by  and  between  Hie 
plaintiff  and  the  said  society  that  in  considera- 
tion that  the  plaintiff  would  adrise  the  siud 
Thomas  Hipperson  to  withdraw  from  the  sud 
iq>plioation  to  the  said  County  Oourfe,  and  would 


BoBun  V.  Faos. 
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proonre  a  stay  of  ^roceedingB  therein,  the  aforo* 
rSBid  claim  of  the  said  Thomas  Hippenon  should 
be  forthwith  heard  by  the  aaid  committee  of  the 
said  Bociety,  and  that  the  said  society  wonld  pay 
the  costs  and  expenses  then  alnadj  incurred  by 
the  plaintiff  in  and  about  preferring  the  said 
cdaim  before  the  said  committee  as  aforesaid,  and 
Bo  mach  of  the  costs  and  expenses  so  incurred  in 
and  coDducticg  the  said  application  to  the  said 
County  Court  as  should  be  ascertained  and  found 
to  be  payable  upon  a  taxation  as  between  party 
and  V^tj.  And  the  plaintiff  did  so  advise  the 
said  Thomas  Hipperson  to  withdraw  from  the  said 
application  to  the  said  County  Court,  and  did 
procure  a  stay  of  proceedings  therein ;  and  a 
taxation  was  duly  made  as  between  party  and 
party  in  respect  of  the  said  costs  and  expenses  as 
agreed;  and  the.  sum  of  251. 14$.  was  uiwenpon 
ascwtained  and  found  to  be  payable  to  the  plain- 
tiff>  and  all  conditions  hare  been  ftalBlled.  and  all 
erents  have  happened  and  times  elapeed  neoes- 
saiy  to  entitle  the  plaintiff  to  maintain  this 
action;  yet  the  said  society  ham  not  paid  the 
said  costs  and  expenses  as  agreed,  nor  the  said 
snm  of  251. and  the  sune  remain  vhoUy  due 
and  unpaid  to  the  plaintiff. 

And  for  a  second  count  the  plaintiff  repeated 
the  allegations  contained  in  the  foregoing  count 
so  far  as  chey  relate  to  the  circumstances  existing 
before  and  at  the  time  of  the  making  of  the 
agreement  therein  mentioned,  and  sued  the  defen- 
dants for  that  thereupon  it  was  agreed  between 
the  plaintiff  and  Arthur  Frederick  Vulliamy  on 
behalf  of  the  said  Ancient  Order  of  Foresters 
Priendly  Society  'in  the  words  and  figures 
following : 

Bebenbun,  Suffolk,  TSm.  18th,  1874. 
A.  F.  yalliam7,  Esq.,  Ipimoh. 

Hi^>p«non  T.  Fore8ter»  Friendly  Society. 
Dmr  Sir, — I  bare  reoeived  and  am  obliged  for  your 
letter  of  the  17th  inst.  I  have  no  wiah  to  take  tbis  otse 
into  oonrt,  if  w«  osa  oome  to  a  aatfateotozy  artaogetiwnt 
without.  Mj  olient  is  a  very  poor  mu,  and  has  been 
pTtt  to  Terr  neaTy  expeiiBeg,  and  if  yon  will  agne  to  pay 
my  oonnBel'B  fees  with  brief,  which  are  already  inoWTed, 
and  my  oosti  of  attendinr  the  appeal  oommittee  of 
Mendleeham  with  my  oUent  Mr.  Bippemon  on  the  26th 
Aw.  last,  and  the  oosta  as  between  party  and  pntsj, 
.  and  also  n&dertake  that  the  oaae  shall  be  fortiiwith 
heard,  I  ahall  be  happy  to  stay  further  prooeedtn^rB,  I 
wfll  oome  ever  to  Ipewiob  by  the  first  taun  to-morrow 
momisg  from  Stowmarket,  and  hope  to  be  with  yon 
-  abo^  half.paat  tan ;  but  as  it  is  market  di^  at  Stow- 
aianHt.  _miut  retom  Tery  ahortly,  and  hope  your  client 
mil  be  in  the  w^  and  a  satiafaotur  arrangement  oom- 
.  pleted.  This  letter  is  withont  prejiidioe.-^oiirB  tmly, 

Oboab  W.  Bobbbts. 

^  ^  Ipswieh,  Not.  19th,  1874. 

O.  w.  Boberts,  Esq.,  Solidtor,  Debenham. 

A.  0.  F.  agavnti  Hipper$on. 
I  haTB  sesB  ny  dients  this  moniiDer,  and  they  have 
tutntoted  ma  to  eoBaent  to  year  letter  of  the  IStb  inat. 
Tba  apmal  will  be  heard  within  three  weeks,  of  whioh 
.  your  ouent  will  have  dna  Boliee.— Tooze  truly, 

A  P.  VULLIAJTT. 

And  the  plaintiff  thereupon  did  stay  proceed- 
ings as  agreed,  and  the  said  costs  as  between 
paity  uid  party  were  duly  taxed,  and  the  sum  of 
251. 14*.  was  thereby  ascertained  and  found  to  be 
payable  to  the  plaintiff,  and  all  conditions  have 
been  fulfilled,  and  all  events  have  happened  and 
times  elapsed  neceasary  to  entitle  the  plaintiff  to 
recover  in  respect  of  the  broidies  herein  com- 
plained of;  yet  the  sud  somety  has  not  paid  the 
said  sum  of  251.  14&,  and  the  other  costs,  fees, 
-and  expenaei  as  agreed,  nor  any  part  thereof,  to 


the  plaintiff*  nor  to  any  person  on  hia  behalf; 
and  the  same  remain  wholly  due  and  unpaid. 

And  for  a  third  count  the  plointiif  repeated  the 
allegations  contained  in  the  first  count  so  &r  aa 
the  same  relates  to  the  circumstances  emstiiig 
before  and  at  the  time  of  the  making  of  the  agree- 
ment therein  mentioned,  and  the  plaintiff  further 
said  that  by  reason  of  the  purchases  the  said 
Thomas  Hipperson  becfune  indebted  to  the  plain- 
tiff to  the  extent  of  the  costs  and  expenses  so 
incurred  by  the  plaintiff  on  his  behalf,  and  the 
plaintiff  sued  the  defendants  for  that  thereupon 
in  consideration  that  the  plaintiff  would  advise 
the  said  Thomas  Hipperson  to  withdraw  f  ran  the 
said  application  to  the  said  Connty  Coart  and 
renew  his  said  clum  before  the  said  committee, 
the  said  sodety  guaranteed  and  promised  that  ao 
much  of  tSm  said  coate  and  expenses  should  be 
paid  to  the  plaintiff  oa  shonld  be  ascertained  npoa 
a  tazatiw  ox  the  said  costs  ai^  expenses  by  ocm- 
sent  as  between  pfu-ty  and  party  in  like  manner 
as  if  the  said  apphcaticm  had  not  been  withdrawn, 
and  a  decision  had  been  pronoonced  lAiereon 
against  the  said  society  in  fi^vour  of  the  said 
Thomas  Hipperson,  and  the  said  County  Conrt 
had  ordered  the  costs  of  the  said  Thomas  Hipperson 
of  and  inddental  to  the  said  application  to  be 
borne  and  paid  by  the  said  society.  And  the 
plaintiff,  reiving  upon  the  said  guarantee  and 
promise  of  the  said  Booiet;^,  did  advise  the  said 
Thomas  Hipperson  to  withdraw  from  the  said 
application  and  to  renew  his  claim  before  the  said 
committee,  and  the  amount  of  the  said  ooste  and 
expenses  so  guaranteed  has  bean  ascertained  by  a 
taxation  by  consent  as  between  party  and  partj 
in  the  manner  agreed*  and  the  sam  of  25t  14*. 
found  to  be  the  sum  payable  to  the  plaintiff 
thereon,  and  all  conditions  have  been  fulfilled  and 
events  have  happened  and  time  elapsed  neceasaury 
to  entitle  the  plaintiff  to  maintain  this  action  ia 
respect  of  the  breachea  hereinafter  mectimadi 
yet  the  said  Thomas  Hipperson  has  not,  nor  has 
the  society,  paid  to  the  plamtiff  the  snm  of  25Z.  14*., 
but  the  same  remains  wholly  due  aad  unpaid. 

And  the  pluntiff  further  sued  the  defendants 
as  such  secretaries  as  aforeaiud  for  money  payat^ 
to  the  plaintiff  by  the  said  society  for  money  nrand 
to  be  duo  from  the  said  society  to  Uie  plaii^ 
upon  accounts  stated  between  them  and  tna  said 
society. 

The  ground  of  denuirrer  to  the  whole  o£  the 
deoiaratioa  was  that  the  dedaiation  showed  no 
canses  of  sctimi  againafe  the  defendants  as 
secaetaries. 

Mermether  argued  for  the  defendants.;— me 
contract  upon  which  the  action  is  brought  ia 
alleged  to  be  for  the  benefit  of  the  plaintiff  at  the 
cost  of  his  client.  [BiACKBunir,  J. — Not  at  all ;  it 
may  be  that  the  plaintifTs  advice  was  the  beat 
possible  under  the  ciroumstunces.]  The  dechM- 
tion  does  not  say  so ;  ^d  as  allegeid.  the  oontracfe 
might  be  againat  pnblic  policy.  Mother  objeoticn 
is  that  the  defendants,  aa  secretaries  of  a  friendly 
society,  are  not  liable  in  such  an  action  as  this, 
whioh,  if  the  society  can  be  held  responsible  at  all, 
ought  to  have  been  brought  against  every  member 
of  it.  No  doubt  the  secretary  is  a  proper  persoti 
to  be  sued  in  most  cases.  By  seoL  7  of  21  A  22 
Vict,  c  101,  "In  any  proceeding  under  the  aaid 
recited  Act,  or  under  this  Act  against  a  society,  it 
■hall  be  snffiiBent  to  make  Hio  aearetaiy  or  onbor 
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complamt  being  enterad  or  mede«  the  defendant  in 
fiuoh  proceeding  by  bis  name  and  the  title  of  the 
office  he  holds  in  the  society,  and  the  proceedings 
on  snoh  plaint  or  complaint  sball  be  commenced 
•nd  carried  on  ^j^inst  sach  officer  on  behalf  of 
tlie  society,  and  shall  not  be  abated  or  prejudiced 
by  the  death  resignation  or  removal,  or  by  any  act 
of  inch  officer  ailer  the  commencement  thereof, 
ud  the  sammcms  to  be  iasned  to  snoh  officer  may 
be  served  by  leaving  the  same  at  the  usual  place 
of  business  of  the  society."  But  there  is  nothing 
in  that  Act  itself  nor  in  the  Act  it  recites  (18  &  19 
Tict  o.  63),  which  authorises  such  a  proceeding  as 
thii  a^nat  a  society.  The  only  section  relating 
to  Bctions  which  can  govern  the  provision  men- 
tioned, is  the  Idth  of  18  &  19  Viot,  c.  63,  "  The 
tmrtee  or  trustees  of  any  ^uch  society  are  hereby 
Kithomed  to  bring  or  dueiid,  or  cause  to  be 
tMmght  or  defended,  any  action,  suit,  or  pro- 
ceeding, in  any  conrt  of  am  or  equity,  touching 
or  concerning  the  property,  right,  or  claim  to 
property  of  such  society,  for  vrhich  he  or  they  are 
■oca  trustee  or  trustees  as  aforesaid;  aod  such 
tniBtee  or  trustees  shall  and  may,  in  all  cases  con- 
cerning the  real  or  personal  property  cf  such 
society,  sue  and  be  sued,  plead,  and  be  impleaded, 
in  any  conrt  of  law  or  equity,  in  his  or  their 
proper  name  or  names,  as  trustee  or  trustees  of 
BDch  society,  without  other  description."  There 
is  no  antfaority  to  compromise  an  aiotion,  or  at  all 
ereDts  to  enforce  a  compromise  by  action  against 
the  trustees  or  secretary.  Such  an  action  does 
not  touch  or  concern  the  property,  right  or 
daim  to  jHoperty  of  the  sooieCy,  nor  is  it  a  case 
oonceming  the  real  or  personal  property  of  such 
aociely. 

A.  K.  Loyd  appeared  for  the  plaintiff,  but  was 
not  heard. 

BiACKBimir,  J. — I  think  in  this  case  our  judg- 
ment mast  be  for  the  plaintiff.  The  declaration 
states  a  contract  between  the  plaintiff  as  solioitor 
for  a  member  of  the  defendant's  society,  and  the 
solicitor  acting  for  the  society.  They  were 
opposed  to  each  other  upon  an  application  to  the 
CoDQtj  Court  for  relief  against  the  society  under 
18  k  19  Vict.  c.  63,  s.  41,  in  respect  of  a  refusal  to 
hear  a  claim  of  the  plaintiff's  client  by  the  appeal 
committee  of  the  defendant's  society.  Dhe  terms 
of  the  contract  were  that  the  plaintiff  should 
withdraw  hia  client's  application  to  the  County 
Court,  and  that  the  defondant'a  society  should 
atartain  his  claim  throogfa  their  app^  com- 
mittee, and  idso  pay  all  the  plaintiff's  oosts.  This 
aeems  to  have  been  an  equitable  and  just  uraage- 
ment,  and  a  breach  of  it  certainly  constitutes  a 
canse  of  notion.  Then  the  question  arises  how 
tiiii  arrangement  can  be  enforced.  These  societies 
sn  creatures  of  the  statutes,  and  the^  can  only  be 
UUe  in  actions  against  their  officers  by  express 
enactment.  No  argnment  has  to-day  been  directed 
to  the  question  whether  this  contract  was  vUra 
vire§;  but  assuming  the  defendants  to  have  power 
to  einfcer  into  such  a  contract,  it  has  been  contended 
that  it  cannot  be  enforced  by  action  against  the 
secretaries  or  officers  of  the  defendant's  society. 
Sect  19  of  18  &  19  Vict.  o.  63,  says  trustees  may 
bring  or  defend  actions  touching  or  concerning 
the  proper^,  right,  or  claim  to  property  of  their 
Heiatyi  *nd  by  sect.  7  of  the  Amendment  Act, 
21 4  22  Vict.  o.  101,  in  any  proceeding  nndar  the 
icoited  Ank  (that  ia  the  flnt  nufttioned  Act) 
■Vrinafe  a  aooiety,  it  shall  be  anfficient  to  make  the 
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secretary  or  the  officer  at  the  time  of  the  plunt  or 
complaint  bmng  entered  or  made  the  defendant  in 
such  proceeding.  Is  this,  then,  such  a  proceeding 
as  sect.  7  of  the  later  Act  alludes  to  ?  I  think  tt 
is  an  action  concerning  a  claim  to  property  of  the 
society.  Fersous  authorised  to  bring  anid  resist 
actions  must  have  power  also  to  compnunise- 
them,  and  an  action  to  enforce  a  compromise  is  an 
action  concerning  the  subject  of  the  compromised 
action.  I  think  this  is  a  proceeding  under  the 
earlier  Act,  and  the  action  therefore  lies  against 
the  secretary.  Our  judgment  must  be  for  the 
plaintiff  on  both  points  taken  by  the  defendants. 

Lush,  J. — I  am  of  the  same  opinion.  There  are 
several  contracts  which  it  is  competent  for  these- 
societies  to  make ;  one,  for  example,  is  to  employ 
a  solicitor.  The  power  to  bring  and  defend  actions 
iooludes  tiie  power  to  compromise,  and  the  object 
of  the  staitabe  must  surely  have  been  to  do  awa^ 
in  (dl  cases  with  tho  inconTenienro  of  maldng  aU 
th  e  members  parties  to  an  action .  I  agree  that  sect. 
7  ot  the  later  Act  must  be  read  with  sect  19  of 
the  Act  it  amends,  and  that  the  defendants  were 
in  this  case  rightly  sued. 

Field,  J. — I  also  think  our  judgment  must  be 
for  the  plaintiff.  This  is  an  action  which  will  lie, 
and  the  right  person  to  be  sued  in  the  present 
case  ia  now  the  secretary  under  the  Amendment 
Act.  Judgment  for  vlainiiff. 

Solicitor  for  the  plaintiff,  G.  J.  Browjuow. 

Solioitor  for  the  defendant,  A.  F.  VuUiamy. 


Batwday,  May  6. 
LOKDON  AND  NOKTU'WSSTBBH  BaILWjLT  CoKFUnr 
(apps.)  V.  ChUBCHWABDEHS  of  laTHIUiaBOBOUGH 

(reaps.)  (a) 

SateahU  value  of  railioay  —  Competing  lines  — 

Enhanced  value  hy  traffic  on  other  part  of  line. 
Part  of  the  appeUani$   line  of  railway  foetea 
through  a  district  ujhere  there  are  iioo  other  com~ 
petiffig  lines  for  the  carriage  of  paatengera  and 
goods.     The  appeilants'  gross  earnings  in  the 
respondmta'  pansh,  a  part  of  this  dismd,  were 
more  (han  lutsorbed  hy  the  expenses  cha/rgedbte 
for  the  working  hereof,  plus  the  Section  aUowed 
by  the  Paroehial.  Astessment  Act;  hut  on  the 
hasis  of  the  receipts  derived  from  the  enlianeement 
of  the  traffic  on  the  other  parts  of  tlie  system,  the 
ratealle  value    the  appellants'  line  in  the  parish 
was  equal  to  4Sper  cent  of  the  gross  receipts. 
Held,  upon  a  ease  reserved  hy  quarter  sessions,  that 
the  appeUanis  were  rightly  rated  ai  this  amoujU. 
This  was  an  appeal  against  a  rate  for  the  relief  ot 
the  poor  made  by  tho  churchwardens  and  over- 
seers of  the  parish  of  Irthlingborough,  allowed 
according  to  law  on  the  9th  Oct.  1874.,  whereby 
the  appellants  were  rated  for  their  railway  in  the 
said  parish  on  the  gross  estimated  rental  of  1278Z., 
and  of  the  rateable  value  of  11501.   The  appeal 
vras  heard  at  the  Epiphany  Quarter  Sessions,  1b75i 
for  the  county  of  Northunpton,  when  tb^  court 
confirmed  tho  rate,  subject  to  the  opinion^  of' 
the  Conii  of  Queen's  Bench  on  the  following 
case: 

The  said  parish  of  Irthlingboroogh  is  situate  on 
the  Blisworth  and  Feterboroagh  line  of  the  appel- 
lants' system,  and  the  line  passes  through  the  said 
parish  for  a  distance  of  three  miles,  four  furlongs, 
and  205  yards,  or  thereabouts. 
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The  said  line  was  made  hy  the  London  and  Bir- 
mingliam  Bailwa^  Company,  nnd^  ^rl^mentary 
powers  obtained  m  the  year  1843,  and  formed  part 
of  the  nndertaking  of  that  company. 

In  1846  an  Act  T9  A 10  Vict.  o.  204),  was  passed 
to  consolidate  the  London  and  Birmingham  Bail- 
way  Company  (iocludinK  the  said  line  mentioned), 
the  Grand  Junction  B^lway  Company,  and  the 
Hancbester  and  Birmingham  Railway  Gmnpany, 
into  one  undertaking. 

"No  Beparate  account  has  been  kept  as  to  the  said 
line,  and  it  is  in  all  respects  dealt  with  as  part  of 
the  company's  system. 

Sinoe  the  oonstmction  of  the  said  Blisworth 
and  FMerbonragh  line,  the  country  throngh  which 
it  pasBes  has  been  also  occupied  by  the  JOdland 
Bulway  Company  and  the  Great  Not^bem  IBnH- 
way  Company,  and  the  said  companies  are  in  fiut 
oranpeting^  hnes  for  the  carriage  of  passengers 
and  all  land  of  goods  in  this  district  with  ^e 
liondon  and  North-WeBtem  Railway  Company. 
The  Great  Northern  Railway  Company's  main 
line  intersects  the  Blisworth  and  Peterborough 
Railway  at  Peterborough,  and  the  Midland  Rail- 
way Company's  main  line  intersects  the  Blisworth 
and  Peterborough  Railway  at  Wellingborough. 

Upon  the  hearing  of  the  appeal  the  court  found : 
First,  that  if  the  appellants  were  willing  to  let  the 
line,  it  might  reasonably  be  expected  to  fetch  a 
yearly  rent  equal  to  45  per  cent,  of  the  gross 
receipts,  the  tenant  paying  all  expenses  of  work- 
ing Kod  maintenance,  as  is  customary  in  the  cases 
of  "  working  agreements"  between  railway  com- 
mies. Secondly,  that  the  said  Blisworth  and 
f  eterborongh  line  was  oonstrooted  at  a  cost  of 
17.000i.  per  mile.  Thirdly,  that  the  gross  earn- 
ings of  the  Blisworth  and  Poterhorongh  line 
within  the  respondents'  parish  at  the  time  of  the 
making  of  the  rate,  the  snbiect  of  this  appeal, 
were  more  than  absorbed  by  tne  expenses  charge- 
able against  the  said  line  for  the  working  thereof, 
plus  the  deduction  allowed  by  the  Parochial 
Assessment  Act.  Bat  that  if  neither  of  the 
above  contentions  is  right,  the  rateable  valne  of 
the  line  within  the  respondents*  parish  as  land  is 
to  be  taken  at40Z.  per  mile,  by  agreement  between 
theiwrties. 

The  respondents  contended:  First,  that  the 
rateaUe  value  of  the  line  in  the  respondents' 
parish  is  45  per  cent,  of  the  gross  earnings  in 
aooordance  with  the  first  finding  of  the  oonrt. 
Secondly,  that  where,  as  in  this  case,  there  are  no 
direct  rateable  profits,  the  said  line  is  liable  to  be 
rated  upon  its  structural  cost  of  17,0001.  per  mile. 
Thirdly,  that  when,  as  in  this  case,  there  are  no 
direct  rateable  profits,  the  said  line  is  liable  to  he 
rated  on  the  basis  of  tine  receipts  derived  from  the 
enhancement  of  the  traffic  on  Uie  other  parts  of 
the  system. 

The  court  decided  in  favour  of  the  respondents 
upon  their  first  contention,  and  held  that  the  rate- 
able value  of  the  line  in  the  respondents'  parish 
was  45  per  cent,  of  the  gross  earnings  of  the  line 
in  the  said  parish. 

The  question  for  the  opinion  of  the  court  is : 
Whether  either  of  the  three  contentions  of  the 
respondents  is  right.  If  the  coart  shall  be  of 
<^nion  that  either  of  the  above  contentions  is 
Tight,  then  the  rate  is  to  stand,  and  jndgment 
upon  this  case  is  to  be  entered  for  the  respon- 
dents. But,  if  the  said  court  shall  be  <rf  o[muon 
that  no  one  of  the  said  oontentions  is  right,  then 


the  rateable  valne  of  the  line  in  the  respondents' 

parish  is  to  be  taken  at  40Z.  per  mile,  and  the  rate 
IS  to  be  reduced  accordingly  to  the  sum  of  1442. 15«., 
and  judgment  upon  this  case  is  to  be  entered  for 
the  appellants. 

Staveley  JTtU,  Q.O.  (with  him  Ewins  Bennett), 
for  the  appellants. — The  conclusion  of  tho  quarter 
sessions  is  at  variance  with  all  the  priuciples  of 
parochial  rating.  [Blacebtkn,  J. — I  suppose  the 
respondents'  second  contention  will  scunely  be 
supported ;  but  reading  the  first  and  third  t<^ther, 
what  objection  can  be  made  to  them  ?]  The  re- 
spondents bring  into  the  calculation  of  rates  for 
this  parish  earnings  of  the  company  which  have 
been  made  elsewnere.  [BLACKBirax,  J.— Sardy 
we  have  decided  this  very  point  ooncemins  this 
railway.^  'J.  he  case  of  Beg.  v.  London  and  Norlk- 
Western  Baatoas  Company  (L.  Rep.  9  Q.  B.  134), 
merely  determined  that  the  existence  of  competing 
lines  might  be  taken  as  an  element  in  ascertaining 
the  rateable  value  of  a  line  of  railway.  We  admit 
this,  bat  we  say  that  when  there  are  no  rateable 
profits  in  a  parish  the  profits  outside  cannot  be 
made  tho  basis  of  the  rate.  The  judgment  in  that 
case  goes  no  fhrther  tban.this :  if  the  occupiers  of 
a  line  are  not  getting  the  moat  they  can  out  of  it, 
the  rating  antnorities  may  take  into  consideration 
the  larger  amount  other  persons  might  get  out  of 
it.  In  Beg.  v.  JUflnlrieaau't  (L.  Rep.  4  Q.  B.  354), 
it  was  held  that  a  railway  company  was  to  be  rated 
in  a  parish  through  which  their  branch  passed 
only  m  respect  of  the  profits  which  the  bmnch 
earned  within  the  parish ;  and  tiiat  the  value  of 
the  traffic  contributed  by  the  branch,  to  lAie  maia 
line  ought  not  to  be  taken  into  oonsideration. 
Mellor,  J.,  in  his  judgment  at  p.  357,  said :  "  It 
appears  to  me  to  be  immaterial  whether  the  line 
be  a  branch  or  a  main  line.  The  true  principle  on 
which  that  ought  to  be  made  is  by  ascertaining 
what  is  the  rateable  value  in  each  particular  parish 
through  which  the  railway  passes,  and  that  is  ta 
be  based  on  what  a  hypothetical  tenant  wonld  give 
for  the  line  in  that  particular  parish."  This,  too, 
was  the  effect  of  the  Saughiey  com  (L.  Rep.  1  Q.B. 
666),  which  was  dted  and  ibllowed  in  Beg.  v. 
Llantrieaant. 

MavXe,  Q.O.  and  SxUa,  appeared  for  the  reapoa- 
dents,  but  were  not  hetffd. 

'BucKSUBH,  J.— I  do  not  think  we  can  say 
upon  Uie  facts,  as  vre  find  them^  in  this  badly 
stated  case,  that  the  quarter  seasiona  have  boen 
wrong.  In  the  previous  appeal  concerning  this 
line,  we  determined  that  in  consequenoe  of  the 
competition  of  other  lines,  one  element  for  fixing 
the  rateable  value  was  the  enhanced  traffic  whi(£ 
the  tenant  would  enjoy  elsewhere.  Now  the  hujti 
here  are  found  according  to  the  law  as  we  there 
laid  it  down,  and  we  can  only  say  tha4i  the  applica- 
tion to  such  a  case  as  this  is  what  we  intended. 
There  is  still  left  the  apportionment  amongst  the 
several  parishes^bout  whichour  opinion  is  not  asked. 
The  second  finding  of  the  quarter  sessions  is,  thiA 
this  line  was  constructed  at  a  cost  of  17,0001.  per 
mile;  this,  however,  is  quite  irrelevant  to  the 
question  of  rating,  which  depends  only  upon  what 
a  hypothetical  tenant  would  pay  by  the  yeer. 
Then  the  quarter  sessions  find,  thirdly,  that  tlw 
gnws  earnings  of  the  line  in  this  parirai  were  laas 
than  the  ezpenees ;  Una  may  be  right  or  wrong  aa 
a  matter  of  faofe,  but  no  question  is  raised  npoa  it 
for  our  oonsiderafeion.  in  my  m^niMi,  the  third 
oon*«tian  rftta  flr. 


Hot.  4,  UM.]- 
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finding  of  the  qnarter  sessions,  is  perfeotly  right. 
When  there  are  no  direct  rateable  profits,  the  Tine 
in  a  parish  is  liable  to  be  rated  on  the  basis  of 
receipts  deriTed  from  traBSo  on  the  other  parts  of 
tilielmo;  and  this  is  the  test  of  the  hjpothetical 
tenant's  rent.  The  respondentB'  Becond  oonten* 
Htm  is  wrong,  but  the  qnarter  sessions  were  right 
in  finding  npon  their  first  and  third  contention 
that  the  appellants  were  properly  rated  for  l^eir 
ooonpation  of  land  in  the  respondmt  parish  in 
proparticn  to  the  pn^ta  calonlatod  npon  the  whsHa 
BUsworth  uid  Fc^UmHigh  lineu  This  was  the 
prim^ple  ve  est^lished  in  Beg.  t.  London  and 
NorA-Wutom  BaOum/  Company  (L.  Bep.  9  Q.  B. 
134),  and  althoDgh  this  may  be  a  atronger  oue, 
tin  prinoiple  ham  been  here  nghtly  appliea. 

QuADT,  J.— I  am  of  the  same  ojnnion.  The 
qnarter  sesrioas  find  that  the  line,  if  let,  mivht 
raaionably  be  ezpeoted  to  fetch  a  yearij  rent  eqnal  to 
45per  oent.  of  tne  gross  receipts.  There  is  some 
difficulty  in  nnder^nding  the  exact  qoestion  left 
for  onr  consideration,  but  I  take  it  that  this  4&  per 
oent.  is  arrived  at  br  a  calculation  of  the  valne  of 
Ae  piece  of  line  in  this  ptuiah  as  enhanced  by  the 
more  valuable  traffic  in  other  parishes.  I  agree 
with  my  brother  Blackburn  that  the  quarter  ses- 
sions were  right  in  adopting  that  calculation. 

BucKBU&K,  J. — I  wish  to  guard  onr  decision  in 
this  case  from  being  misunderstood.  We  are  not 
deciding  how  this  enhancement  of  traffic  shonld 
be  iqiportioned  between  Tarions  parishes.  We  are 
not  aaked  for  any  (^nnion  on  that  point. 

Judgmmt  for  retpondmia. 

Solicitor  for  appellante,  B.  F.  BoherU. 

Solicitors  for  respondents,  Sharman  and  Jack- 
«Dts  WelHngborongn. 


Saturday,  May  13. 
St.  Lttkb'b  Testrt  v.  Nokth  Mbteopolitan 

1^A3CWAT8  COUPAHT  (LdEITBD). 

Tramtaay  repair» — Level — B^air  of  road-  -Super- 
tn^endmee  qf  road  auSioriiy — 33  ^  84  Viet. 

e.  78. 

The  plaintiffs,  as  the  road  authority  under  the 
TramwayB  Act  1870,  claimed  against  {he  defen- 
dante  the  expmaee  of  superintendittg  their 
opening  and  breakit^  up  of  roads  under  ted.  26, 
for  the  mairUmanee  and  renewed  of  Aetr  tram- 
Way. 

Beld,  thai  to  far  aa  [(he  defejuUmts  merely  raised 
the  sleepers  and  raHs  to  the  level  of  the  road,  or 
raited  the  stone  packing  of  the  road  to  the  level 
of  the  surface  of  the  rails,  they  were  maintainincf 
and  keeping  the  road  in  good  condition  and  repavr 
Wider  sect.  28,  and  vsere  rvit  liahle  to  the  superin- 
iendence  of  the  road  atUhoriby  under  sect.  26. 
Thu  was  an  action  brought  to  recover  tho 
amonnt  of  an  award,  and  moneys  alleged  to  be 
ncoverable  under  the  Tramways  Act  1870,  in 
respect  of  the  snperintendenre  by  the  plaintiffs 
of  works  in  connection  with  the  defendant's 
tramways.    And  upon  demurrer  in  the  action 
eoming  on  for  argument,  it  was,  by  consent  of 
all  parties,  ordered  by  the  court  that  the  facts 
should  be  stated  for  the  opinion  of  the  oonrt  in 
the  form  of  the  f  oUowinff  case  : 
1.  The  plaintiffs  are  the  road  authority  for  the 

U)  B^Mrt^iricrwrMa]^^ 


SHsh  of  St.  Lnke^  JltiddleBex,  in  the  coonty  of 
iddlesez. 

2.  The  defendants  were  incoiporated  as  a  tram- 
way company  by  the  North  Metropolitan  Tram- 
ways Act  1869,  and  are  subject  to  the  regolaiions 
of  part  2  of  the  Tramways  Act  1870.  A  portion 
of  their  tramway  made  under  the  powers  con- 
ferred on  them  by  the  North  ]l£etropolitau  Tram- 
ways Companies  Act  1870,  and  oompleted  before 
Midsommer  1872,  runs  through  the  parish  of  St. 
Luke,  HiddleBex. 

3.  The  mode  in  which  the  tramway  is  con- 
strooted  uid  laid  is  as  follows :  The  raiia  are  laid 
on  longitudinal  timber  sleepers,  about  16ft. 
to  26ft.  in  length,  connected  together  at  internls 
by  transverse  ^eroda  of  iron.  The  sleepers  rest 
in  and  npon  a  bed  of  oonorete  about  6in.,  in  tiiick- 
ness,  extending  imder  the  whole  distance  between 
the  sleepers,  and  for  a  considerable  distance  on 
each  side.  Upon  this  concrete  also  rest,  both 
between  and  on  each  side  of  the  rails  and 
sleepers,  granite  paving  stones  of  about  the  same 
thickness  as  the  concrete,  and  which  also  form 
the  surface  of  the  roadway  for  general  trs^o, 
the  upper  surface  of  the  stonw  Iwhig  level  with 
the  smttce  of  the  rails. 

4.  A  tramway  oonstmoted  as  mentioned  in  the 
last  preceding  pangiaph  oonld  be  used  for  a  few 
days,  but  would  not  be  permanently  stable  or 
durable  without  there  being  for  Uie  whole  distance 
between  the  sleepers  and  for  a  distance  of  about 
18in.  on  each  side  either  granite  paving  stones  or 
some  other  solid  packing. 

5.  During  the  year  commencing  at  midsummer 
1872,  and  ending  at  midsummer  1873,  the  defen- 
dants on  some  occasionB  lifted  and  relaid  paving 
stones  between  and  within  18in.  on  either  side  of 
their  rails  in  the  plaintiff's  parish,  sometimes  one 
or  two,  sometimes  more,  sometimes  as  man^  as  a 
dozen  stones  at  a  time,  in  order,  by  slightly  lifting 
the  sleepers  with  a  lever  and  thrusting  ballast  or 
other  material  under  it,  to  laise  to  a  proper  level 
a  sleeper  which  had  sunk,  and  so  brought  the 
snrfiuje  of  the  rail  below  the  level  of  the  stones, 
or  for  some  otlwr  {inrpoee  directly  oonneoted  with 
the  sleepers  and  rails  themadves. 

6.  On  many  oocaeiona  during  the  same  year  the 
defendants  in  like  manner  liftra  and  rel^d  stones, 
because  the  stones  had  sunk  below  the  level  of 
the  rails,  and  it  was  necessary  to  raise  them  by 
placing  ballast  or  other  material  underneath 
them. 

7.  Where  stones  have  sank  as  mentioned  in 
the  last  preceding  paragraph,  it  would,  be  a 
prudent  thing  for  the  security  of  the  sleepers  and 
rails,  to  make  good  the  defects,  because  if  such 
defect  were  to  spread  and  become  extensive,  it 
might  in  time  endanger  the  stability  of  the 
sleepers  and  rails ;  but  the  sinking  of  a  few 
stones  would  canse  no  immediate  danger  to  them. 
For  the  safety  of  the  general  traffic  over  the  road 
it  is  neoeasary  that  any  aooh  sinking  of  the  stones 
below  the  level  of  the  rails,  and  any  sinking  c£  ■ 
the  mils  below  the  level  of  the  stonea,  should  be 
immediately  made  good.  It  would  not  be  possible 
consistently  with  the  safety  of  the  general  traffio 
to  wait  for  the  eviration  of  a  seven  days'  notice 
before  doing  so,  and  a  gang  of  men  is  constantly, 
or  almost  constantly,  employed  by  the  defendants 
for  this  purpose  up  and  down  their  tramway 
lines,  nndffl:  the  superintendence  of  the  defen- 
dants' engineers.  t  ■ 
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8.  Unlesa  the  matters  mentioned  in  paragraplia 
^  and  6  amount  to  opening  or  breaking  ap  of  the 
r(Md  there  was  no  opening  or  breaking  up  of  an; 
road  by  the  defendants  in  the  parish  of  St.  Lnke 
daring  die  year  from  znidsnmmer  1872  to  mid- 
anmmer  1873, 

9.  Daring  that  ^ear  Mr.  Joseph  Niblett  was 
snrreyor  to  the  parish  of  St.  Luke,  and  as  snch  he 
irBB  paid  a  salary  by  the  plaintifEs  ;  and  it  wan  hia 
daty  as  snch  surveyor,  among  other  things,  to 
snperintend,  and  be  did  superintend  all  the  roads 
ifi  the  parish  nnder  the  charge  of  the  plaintiffs. 
Mr.  Niblett,  was  frequently  np  and  down  the  line 
of  the  defendants'  tramway,  and  from  time  to 
time  inspected  the  condition  of  the  tramway  and 
the  road.  He  from  time  to  time  called  the  abten- 
ttou  of  the  defendants  to  any  defects  which  he 
thought  eristed  in  the  tramway  or  the  paving  for 
which  the  defendants  were  responsible,  and  billed 
npon  them  to  make  them  good ;  and  he  from  time 
to  time  inspected  and  examined  the  work  bwig 
done  1^  the  defendants  as  mentioned  in  paragraphs 

10.  No  notice  was  ever  given  by  the  defendants 
to  Mr.  Niblett  or  to  any  other  person  on  behalf 
of  the  plaintiffs  of  their  intention  to  do  any  of 
the  things  mentioned  in  paragraphs  5  and  6,  nor 

was  cny  such  notice  ever  demanded  or  any  com- 
plaint made  of  its  not  being  or  having  been 
given,  nor,  except  as  mentioned  in  the  last  pre- 
ceding paragraph,  was  an^  notice  ever  given  to 
the  defendants  that  Mr.  Niblett  or  any  person  on 
the  pnrt  of  the  plaintiffs,  was  superintending  or 
claimed  to  snperintend  any  work  done  by  the 
defendante. 

11.  The  plaintiffs  claimed  froa>  the  defendants 
the  sum  of  251.,  alleging  that  they  were  entitled 
to  recover  that  sum  as  the  reasonable  expense  of 
snperintendence  for  the  year  |  from  midsummer 
1872  to  midsummer  1873,  under  part  2  of  the 
l^mways  Act  1870.  This  sum  of  25L  was  paid 
by  the  plaintiffs  to  Mr.  Niblett  before  saoh  claim 
was  so  made  made  upon  the  defendants. 

12.  The  defendants  declined  to  pay  the  sum  so 
claimed,  andithoreupon  the  plaintiQ's,  alleging  that 
a  difference  bad  arisen  between  them  ana  the 
defendants  with  reference  to  the  said  claim  within 
the  meaning  of  the  33rd  section  of  the  Tramways 
Act  1870,  applied  to  the  Board  of  Trade  to  appoint 
a  referee  to  settle  such  matter  in  difference :  and 
the  Board  of  Trade  appointed  Mr.  Gabriel  Prior 
Goldney,  barriater-at-law,  as  such  referee. 

13.  The  defendants  protested  to  the  Board  of 
Trade  against  the  appointment  of  the  said  referee, 
and  gainst  his  proceedingto  hear  or  determine 
the  matters  in  difference.  The  defendants  in  like 
mamier  protested  to  the  said  referee  against  hia 
so  proceraing,  uid  all  the  proceedingH  before  him 

'  were  subject  to  such  protest. 

14.  The  facte  proved  before  the  said  referee 
were  those  hereinafter  stated.  And  it  was  con- 
tended on  the  part  of  the  plaintiffs,  and  denied  on 
the  part  of  the  defendants,  that  the  plaintiffs 
were  entitled  to  recover  from  the  defendants  a 
sum  of  money  as  the  reasonable  expense  of 
superintending  the  opening  and  breaking  up  of 
roads  by  the  defendants  within  the  meaning  of 
the  26th  section  of  the  Tramways  Act  1870. 

15.  The  said  referee  made  his  award  on  the  14th 
Jnly  1874,  by  which  be  awarded  to  the  plaintiffs 
the  sum  of  151.  and  the  costs  of  the  reference, 

16.  The  court  may  draw  inferences  of  fact. 


17.  It  is  agreed  that  the  amount  of  costa,  if 
any,  recoverable  under  the  said  award,  and  the 
amount,  if  any,  reooverable  in  reapect  of  sapom- 
tendence  apart  ^from  that  award,  shall  be  aaoer- 
tained,  if  necessary,  by  the  arbitrator  by  whom 
this  case  is  stated. 

The  qnestions  for  the  opinion  of  the  court  an: 
First,  whether  the  plaintiffs  are  entitled  to  recover 
upon  the  said  award ;  secondly,  whether  the 
plaintiffs  are  entitled  to  recover  in  respect  of  su- 
perintendence of  the  matters  mentioned  in  the 
fifth  paragraph ;  and,  thirdly,  whether  the  plain- 
tiffs are  entitled  to  recover  in  respect  of  aupo^ 
intendence  of  Uie  matters  mentioned  in  the  razth 
paragraph. 

If  the  court  shall  be  of  opinion  in  favoor  of  the 
plaintiffs  npon  the  first  question,  judgment  is  to 
be  entered  for  the  plaintiffs  for  IBl.,  and  a  sum  for 
costs  of  the  said  reference  to  be  ascertained  aa 
hereinbefore  proved,  and  costs  of  suit.  If  the  court 
shall  be  of  opinion  against  the  plaintiffs  npon  the 
first  question,  and  shall  be  of  opinion  in  favour  of 
the  plaintiffs  upon  the  second  or  third  queaticm, 
judgment  is  to  be  entered  for  the  plaintiffs  for  a 
sum  to  be  ascertained  in  the  manner  hereinbelm 
provided.  It  is  agreed  that  in  such  case  the  costs 
of  this  action,  so  far  as  relates  to  the  last-men- 
tioned claims,  shall  be  in  the  discretion  of  the 
arbitrator  by  whom  this  case  is  stated.  If  the 
court  shall  be  of  opinion  in  favour  of  the  defen- 
dants upon  all  the  questions,  judgment  is  to  be 
entered  for  the  defendants  for  their  costs. 

Finlay  (with  him  Day,  Q.C.),  argned  for  the 
plaintiffs. — The  three  questions  in  the  case  may  be 
considered  as  two  only :  First,  whether  the  award 
is  final ;  secondly,  whether  any  of  the  matters  in 
respect  of  which  the  plaintiffs'  superintendence  is 
charged  can  be  subject  to  the  provisions  of  the 
Tramwiys  Actl870(33  &34yict.c.  78).  [Bi.u:k- 
BuiLN,  J. — You  had  better  first  satisfy  us  that  tbe 
Act  applies  to  these  matters.]  Paragraph  3  shows 
that  the  granite  paving  stones  and  the  ooocreie, 
together  with  the  rails  and  sleepers,  all  form  parts 
of  tbe  tramway.  By  sect.  25,  "  Evray  tramway 
shall  be  laid  and  maintained  in  such  manner  that 
the  uppermost  surface  of  the  rail  shall  be  on  a  lev^ 
with  the  surface  of  the  road,  and  shall  not  be 
opened  for  public  traffic  nntil  the  same  has  been 
inspected  and  certified  to  be  fit  for  such  traffic,  in 
the  prescribed  manner,"  By  sect.  26,  "  The  pro- 
moters from  time  to  time,  for  the  purpose  o£ 
making,  forming,  laying  down,  maintaining  and 
renewing  any  tramway  duly  authorised,  or  any 
part  or  parts  thereof  respectively,  may  open  and 
break  up  any  road,  subject  to  the  following  regu- 
lations :  (I)  They  shall  give  to  the  road  authonty 
notice  of  their  mtention,  specifying  the  time  aft 
which  they  will  beidn  to  do  so,  and  the  portion  ct 
road  proposed  to  be  opened  or  broken  np,  saoh 
notice  to  be  given  seven  days  at  least  before  the 
commencement  of  the  work.  (2)  They  shall  not 
open  or  break  up  or  alter  the  level  of  any  road, 
except  under  the  superintendence  and  to  tbe 
reasonable  satisfaction  of  the  road  authority,  unless 
that  authority  refuses  or  neglects  to  give  such 
superintendence  at  the  time  specified  in  tlie  notice, 
or  diaconbinues  the  same  during  the  work.  (3) 
They  shall  pay  all  reasonable  expenses  to  which 
the  road  authority  is  put  on  account  of  snch 
superintendence.  (4)  They  shall  not,  withont  the 
consent  of  the  road  authority,  open  or  brvtak  np 
at  any  one  time,  a  greater  lenst^  than  IDO  yards 
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of  any  road  which  does  aot  exceed  a  qoarter  of  a 
mile  m  laifth,  and  in  case  of  anj  road  exceeding 
»  qnarter  of  a  mile  in  lengtii,  the  promoters  shall 
IfiKTB  an  interral  of  at  iMst  a  qnarter  a  mile 
betireen  any  two  places  at  whion  ther  may  open 
or  break  up  lAe  road,  and  they  shall  not  open 
or  break  np  at  any  such  place  a  greater  length 
than  100  yards."  It  is  for  the  snperintendeace 
dfaarged  under  the  3rd  sub-seotion  that  this  award 
was  made  and  this  action  bronghc. 

Seresford  (with  him  Bemjamm,  Q.C.),  for  the 
defendants. — At  the  rate  chu'gad  for  this  anperin- 
tendence,  it  would  cost  the  defendants  about  750Z. 
a  year  if  they  were  liable  under  the  circumstances 
stated  in  paragraphs  5  and  6.   It  is  clear  from 
sub-sect.  1  ol  sect.  26,  that  if  the  contention  of  the 
plaintiSa  be  correct,  the  defendants  would  be 
snbjeot  to  indictment  for  every  stone  lifted  aud 
Telaid  without  seven  days'  notice  to  the  road  au- 
thority.  Bnt  it  is  not  only  by  reason  of  its  inooa- 
▼enienoB  that  such  an  interpretation  of  the  Act  is 
iminDbable,  it  is  at  least  oonaistait  with  all  its 
{vovisions  to  limit  the  superintendence  of  the  road 
anthority  to  those  occasions  of  opming  and  break- 
ings np  tne  road  which  interfere  with  the  general 
traffic.   The  4th  snb-section  of  sect.  26,  by  requir- 
ing the  consent  of  the  road  anthorify  to  the  open- 
ing or  breakingupofagreater  length  than  lOOyarda, 
evidently  contemplates  the  ind^Mndent  action 
of  the  company  in  repairs  of  a  smaller  description. 
The  provisions  of  sect.  27  are  not  applicable  to 
sack  matters  as  those  described  in  pan^raphs  5 
and  6 ;  the  words  of  the  section  are,  "  When  the 
{womoters  have  op^ed  or  broken  up  any  porfaon 
of  any  road,  they  shall  be  under  the  following 
farther  obligations,  namely :  (1)  They  shall  with 
all  oonvenient  speed,  and  in  all  cases,  within  four 
weeks  at  the  most  (unless  t^he  road  authority 
otherwise  consents  in  writing),  complete  the  work 
on  aooonnt  of  wlucb  they  opened  or  broke  np  the 
same,  and  (sulneofe  to  the  formation,  maintenance, 
or  renewal  U  tne  tramway)  fill  in  the  ground  and 
make  good  the  snrfoce,  and  to  the  satis&ction  of 
the  road  authority  restore  the  portion  of  the  road 
to  as  good  condition  as  that  in  which  it  was  before 
it  was  opened  or  broken  up,  and  clear  away  all 
surplus  paving  or  metalling  material  or  rubbish 
occasioned  thereby.   (2)  They  shall  in  the  mean- 
time cause  the  place  where  the  road  is  opened  or 
broken  op  to  be  fenced  or  watched,  and  to  be 
properly  lighted  at  night.   (3)  They  shall  bear  or 
pay  all  reasonable  expenses  of  the  rei>airs  of  the 
road  for  six  months  after  the  same  is  restored,  as 
far  as  those  expenses  are  increased  by  the  opening 
or  breaking  up."   Sect.  28,  however,  which  omits 
aiqr  mention  of  snperintendenoe  by  the  road 
anthority,  and,  therefore,  intends  that  no  ohai^e 
shall  be  made  for  it  in  respect  of  the  mattm 
therein  provided  fbr,  deiUs  with  all  the  prooeed- 
injE^  of  the  defendants  described  in  this  case : 
"  The  promoters  shall,  at  their  own  expense,  at 
all  times,  maintain  and  keep  in  good  condition  and 
repair,  with  such  materials  and  in  snch  manner 
as  the  road  authority  shall  direct,  and  to  their 
satisfaction,  so  much  of  any  read  whereon  any 
tramway  belonging  to  them  is  laid  as  lies  between 
the  rails  of  the  tramway,  and  (where  two  tram- 
ways arelaid  by  the  same  promoters  in  any  road 
at  a  distance  of  not  more  tnan  4  feet  from  each 
other)  the  portion  of  the  road  between  the  tram- 
ways, and  in  every  case  so  much  of  the  road  as 
ertonds  18  inches  beyond  the  rails  of  and  on  each 


side  of  any  such  tramway.  [Blackbueit,  J. — 
What  do  you  say  to  the  plaintiffs'  contention  that 
this  award  is  final  under  sect.  33  P]  That  section 
is  only  in  respect  of  any  tramway  or  work,  "  or 
with  respect  to  any  other  enl^eet  or  thing  regulated 
by  or  oomprised  in  this  Act ;"  and  the  appoint- 
ment of  the  referee  is  with  r^peot  to  the  claim  of 
the  plaintiffs  for  one  year's  superintendence  by 
their  surveyor  "  of  the  taking  up  and  laying  down 
the  tramways  of  the  said  company ;"  if,  therefore, 
these  are  not  mattere  for  whicn  the  plaintiffs  have 
any  claim,  the  award  is  not  valid. 

Finlwy,  in  reply. — Sect.  28  provides  for  the  re- 
pair of  the  nud  between'  tne  rails  and  ]8in. 
beyond.  Paragraph  5  does  not  relate  to- any  such 
repair.  The  defendants*  object  in  doing  what  is 
there  described  was  to  raise  the  sleepers  to  the 
level  of  the  road,  "or  for  some  other  purpose 
directly  connected  with  the  sleepers  and  rails 
themselves.  Sect.  28  excludes  from  its  applica- 
tion the  rails  and  the  sleepers,  which  form  part  of 
the  bramway.  [Buckbvkm,  J. — I  do  not  agree 
with  yon  on  that  point,  although  language  more 
d^nitely  including  them  mignt  certainly  have 
been  used.]  Sect.  25  distinguishes  between  the 
rail  and  the  road,  and  provides  that  they  shall  be 
on  the  same  leToL  I  admit  that  the  matters 
described  in  par^taph  6  are  within  the  applica- 
tion of  sect.  28,  bnt  I  contend  that  the  whole  of 
that  section  is  governed  by  sects.  26  and  27. 
[Blackbitrn,  J. — What  is  the  meaning  of  the  last 
line  of  paragraph  5,  "  some  other  purpose  directly 
connected  with  the  sleepers  and  the  rails  them- 
selves P"^  That  is  not  explained,  but  if  the  award 
can  be  justified  as  to  any  part  of  the  plaintifb* 
claim,  the  amount  fixed  by  it  mast  be  final. 

BiACKBUBN,  J. — I  thiiUc  we  mnst  say  that  the 
plaintiffs  cannot  recover  on  this  award,  but  they 
may  possiby  have  a  valid  claim  against  the  defen- 
dants for  snperintendenge  of  some  of  the  matters 
mentioned  in  paragraph  5  of  the  case.  First,  as 
to  the  award  being  final  if  any  ]}art  of  the  amount 
determined  l^  it  be  within  the  jurisdiction  of  the 
referee.  We  mnst  take  it  upon  the  statement  of 
this  case  that  the  amount  awarded  relates  partly 
to  the  5th  paragraph  and  partly  to  the  6th;  and 
unless  all  tne  matters  described  in  those  two 
paragraphs  are  su^'ect  to  the  provisions  of  the 
26th  section  of  the  Tramways  Act  1870,  the  award 
cannot  in  our  opinion  be  binding  on  the  defen- 
dants. We  have  therefore  next  to  consider  bow 
the  provisions  of  that  Act  of  Parliament  are  to 
be  applied  to  the  repairs  described  in  the  case. 
Sect.  25  requires  the  uppermost  surface  of  the  rail 
to  be  on -a  level  with  the  surface  of  the  road» 
and  I  can  only  construe  that  to  mean  that  the 
road  mnst  be  so  kept  in  repair  as  to  preserve  that 
level.  Sect  26  relates,  not  to  any  repair  of  the 
road,  but  to  the  maintaining  and  renewing  of  the 
tramway;  for  this  purpose  the  company  may  open 
and  break  up  any  road,  subject  to  regulations 
which  create  the  plaintiffs'  claim  in  this  case. 
Among  the  regulations  there  is  one  requiring 
seven  days'  notice  to  the  road  authority  before  the 
commencement  of  the  work ;  another  forbids  the 
opening,  breaking  up,  or  altering  the  level  of  any 
road,  except  under  the  superintendence  and  to  the 
reasonable  satisfaction  of  the  road  authority;, 
whilst  another  directs  the  expenses  of  such  super- 
intendence to  be  paid  by  the  company.  Kow 
when  the  defendants  or  any  tramway  company  do 
anything  treated  of  by  tlua  section,  I_^hink  the 
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road  anihority  is  entitled  to  be  paid  for  roperin- 
tendence,  even  if  the  company  shonld  find  it 
necessary  or  expedient,  as  is  stated  in  paragraph 
7,  to  make  the  repairs  without  seven  days'  notice. 
Afterwards,  the  28th  section  provides  for  the  re- 
pair of  the  road  whereon  a  tramway  is  laid,  and  I 
nave  already  said  thab  musb  inclnde  the  level  of 
rails.  This  section  requires  no  superintendence 
by  the  road  authority.  I  am  of  opinion  that  no 
aaperintendence  can  be  ohai^d  nor  recovered  for 
repuTB  done  by  the  defendants  which  come  only 
under  this  aeenon.  The  matters  mentioned  in 
paragraph  6  of  the  case  are  dearly  within  this 
aection ;  they  are  merely  the  niamg  of  stones 
forming  part  of  the  road  to  the  level  of  the  rails. 
This  indeed  is  admitted  by  the  plaintiffs,  the  con- 
tention on  this  paragraph  being  that  sect.  28  is 
governed  by  sect.  26.  Paragraph  5  raises  a  more 
difBcnlt  question ;  so  far  as  the  acts  described  in 
t^at  par^raph  relate  to  the  mere  preservation  of 
the  level  of  the  surface  of  the  rail  and  the  surface 
of  the  road,  I  think  they  were  repairs  of  the 
road  within  sect.  28,  and  did  not  justify  the  saper- 
intendence  of  the  road  authority.  But  it  is  found 
that  these  acts  were  done  either  for  this  pnrpose 
"or  for  some  other  purpose  directly  connected 
with  the  sleepers  and  ruls  themselves."  What 
this  altematiTB  pnrpose  may  be  is  I  think  im- 
portant, and  the  case  must  oe  sent  back  to  the 
arbitracor  who  stated  it  in  order  that  he  may  de- 
termine how  mudi  of  ^at  is  described  in  the 
5th  paragraph  was  done  by  the  defendants  "for 
the  pnrpose  of  making,  forming,  laying  down, 
nuuntaining,  and  renewing  "  the  tramway  as  pro- 
vided for  in  i<ect.  26.  The  plaintiffs  may  or  may 
not  be  entitled  to  recover  a  part  of  the  amoont 
charged  by  them  for  snperiutendence  in  accord- 
ance with  these  principles  which  we  lay  down ; 
and  the  arbitrator  can  fix  the  amount,  if  ai^,  to 
which  th^  are  entitled. 

QuAiN,  J. — I  am  entirely  of  the  same  opinion. 
I  think  the  whole  of  the  matters  in  paragraph  6, 
and  also,  with  the  exception  of  those  done  for  the 
other  purpose  connected  with  the  sleepers  and 
rails  which  is  not  sufficiently  described,  the 
matters  in  paragraph  5,  are  within  sect.  28  of  the 
Aot,  and  need  not  oe  snperintended  the  plain- 
tiffs. 

Per  GuBlUL — ^The  first  and  third  questions 
answered  in  the  ne^tive.  Case  sent  back  to 
arbitrator  to  ascertain  if  under  second  question 
anything  is  due  for  snperinteDdence  of  lifting 
sleepersfor  some  other  pnrpose  directly  connected 
with  the  sleepers  and  rails  themselves. 

SoUoitOT  for  the  plaintiffs,  W.  W.  Hayne. 

Solictors  for  the  defendants,  TaJumrdint  and 
Sargreave$. 

Saturday,  J£ay  20. 
BooEBs  (app.)  V.  St.  Gebhans  Vsios  (resps.)  (a). 

Poor  rate — Bight  of  fporting — Severed  from  occu- 
pati<m — Beeermtion  of  right — 37  38  Vict., 
c  54,  «0.  2  and  6. 

The  appellant  waa  ovmer  of  a  tenement  with 
dtcelling  houee  and  other  buHdinga,  contain- 
ing about  19  aerea,  which  he  had  leased  to 
a  person  occupying  tite  same,  exceptvng  plan- 
tations and  all  txmber,  and  aU  mines,  ^'c, 
"and  <dso  ttseepiing  aU  manner  of  game,  hares. 


rahbits,  and  wUt^owl,  with  Uberty  of  hunUt^t 
fowling,  and  fishing,  over  and  through  tha  said 
premises  at  aU  times  during  the  said  term," 
Seld,  upon  a  case  stated  by  quarter  sessions,  thai 
this  lease  reserved  to  the  appeilant  a  right  of 
sporting  which  was  severed  from  f/w  occupation 
of  the  land,  and  therefore  rateable  wiihtn  the 
Rating  Act  1874  (37  38  Vict.,  c.  54),  m.  2 
and  6. 

At  the  Michaelmas  Quarter  Sessions  for  the 
county  ci  Oomwall,  held  at  Bodmin,  on  the  19th 
Oct.  1875,  an  appeal  by  the  appellant  against  a 
certain  poor  rate  or  assessment  made  or  appear^ 
ing  to  be  made  by  the  assessment  oommittee  vlt 
the  St  Germans  Union  and  tfa  e  oh  nrch wardens  and 
overseers  of  the  poor  of  the  parish  of  St.  Stevuis, 
by  Salbasb,  in  the  oounty  of  GomwaU,  bearing  date 
the  12th  Jnne  1875,  in  and  by  which  the  game 
and  sporting  rights  on  certain  hereditaments  at 
Moditon  Mill  Tenement,  in  the  said  parish  of  St. 
Stephens  by  Saltash,  in  the  occupation  of  Wm. 
Walters,  and  of  which  the  said  Henry  B(^ers  is 
owner,  were  rated  and  assessed,  waa  heard,  and 
judgment  thereon  was  given  for' the  appellant^ 
sabjeot  to  the  opinion  of  this  court  upon  the 
following  case : 

tt  The  said  Henry  Rogers,  the  appellant,  is  the 
owner  of  a  certain  tenement,  called  the  Moditm, 
otherwise  Mntton  Mill,  in  the  pansh  of  8fc. 
Sbephesi,  Saltash,  within  the  said  onion, 
which  tenement  is  oocnpied  by  one  Wm.  Walters 
as  lessee  thereof,  under  an  indenture  of  leaae, 
under  seal  granted  to  hitCt  by  the  appellant,  and 
dnty  executed  by  both  the  lessor  and  lessee,  and 
dated  15tfa  Aug.  1864,  a  oop^  of  the  lease  aooom- 
panies  and  forms  part  of  this  case. 

So  much  of  the  said  lease  as  is  material  to  tlue 
case  is  here  set  forth : 

He,  tlie  said  HenrvBogers,  doth  nani,  demise,  aad 
leMe  onto  the  said  Wm.  Waltmrs  Jl  that  teneoMBt, 
togretber  wiUi  the  dwaUln^  house  aad  other  baildiiiia 
thereon,  oonunonlj  called  or  known  by  the  nmmm  o( 
Mutton  Hill,  oontaining  in  the  whole  about  19a.  Ir.  36p^ 
sitnate  in  the  parishw  oC  St.  Stepfaess  by  Saltash  and 
Botusfiemiiiv,  iuttbe  aatd  oounty  of  Oomwall,  and  now  ia 
the  oooiuiiation  of  the  w»SA  Wm.  Walters,  axoeptinc  note 
the  said  HeoiT  Bogers,  bis  htin  and  amgiM,  the  pla^ 
tation  reoentqr  made  by  the  tsii  Henry  Bofen  on  put 
of  the  said  tenement,  and  ^1  timber  and  other  trees 
growing  or  to  grow  on  the  said  premiaea,  with  liberty 
to  fell,  toot,  weak  up,  ox  bark  the  same  re«peotiT«l7  at 
win.  And  all  mines,  miiwrals,  and  quarries,  olay,  ilate, 
■tone,  and  marble,  on  or  npon  tbe  said  premiwa,  with 
liberty  to  searoh  for,  open,  and  w<nk  the  asam  r»- 
■peotirely;  and  also  liberty  to  plant  yonng  tceea  ia 
the  waste  Iplaoes,  in  the  roads,  or  any  of  the  hedgaa 
of  the  said  premisea,  and  to  fence  oat  and  praaarvt* 
the  aame  witnoat  making  any  aatiafaotion  or  oompaaaa- 
tiou  for  the  aame.  And  alao  liberty  of  deatroyiag  aad 
altering  uiy  roads  and  paths,  or  making  any  new  aaws, 
or  carrying  or  altering  atreama  of  water  on,  over,  ov 
through  tile  ai^  promisee,  without  making  any  oompea- 
aation  for  the  aame  ;  and  alao  exoeptinR  all  manner  «f 
game,  harea,  rabbits,  and  wildfowi,  with  uberty  of  hast- 
ing, fowling,  aad  fiahing,  over  ud  thtoogh  the  said 
premiaea  at  all  timea  dormg  the  taid  term. 

The  entry  in  the  rate  book  and  valaation  list 
of  the  parish  relaUng  to  the  said  tenement  stnnda 
as  follows : 

Ko.  156.  Ooonpler,  Wm.  Walters  ;  owner,  Hy.  Bogwa  ; 
deioription,  land,  game  and  aporlingrigfata ;  nameoc  pnK 
perty,  Mntton  Tenement ;  eatimatea  extent,  15a.  Ir-  if  p.  ; 
gross  rental.  271. ;  rateable  value,  251. 

No- 157.  Oooapier,  Wm.  Walters ;  owner,  Hy.  Bas«n  ; 
deacripti«i,  land,  ffftoa  and  sporting  right ;  oaiM  oC 
property,  Mntton  Tansmmt ;  gross  xeatal,  7s.  6d. ; 
latwhle  valos,  Ts.  Od.  t 
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The  fblbwing  were  the  grounds  of  appeal  arail- 
able  to  the  said  appellant : 

Beoiiue  tHere  ia  no  same  on  tJu  uid  Cum  or  teoflment 
oaUed  Ifoditon  Mill,  and  the  iportuig  ru>titB  thereon^  if 
ur,  an  of  BO  nine.  BeeanM  of  their  beiiw  no  game 
OB  me  eaid  fkrm  or  tetwment,  no  injoir  ia  draw  to  the 
oropa  therooD,  and  the  uid  farm  ia  let  at  ita  foil  ralne. 
Bfloftuae  of  there  beioff  no  Taloe  in  the  a&id  aportiog 
tif  hta,  there  oannot  in  jaetioe  be  any  rata  Iflviad  on  what 
haa  no  Taloe. 

At  the  hearing  of  the  appeal  the  coart  ordered 
that  the  appeal  be  allowea,  the  court  being  of 
opinion  that  the  said  same  and  sporting  rights 
wore  not  savored  from  the  oconpation  of  the  land, 
■nd  that  the  said  game  and  sporting  rights  had 
not  been  ezolnsively  reserved  by  the  s&id  Henry 
Bogera  in  the  lease  granted  by  him  of  the  sud 
tenement  to  William  Walters,  the  occupier  thereof. 
And  the  court  further  ordered,  on  the  application 
of  the  respondents,  that  they  be  at  liDerty  to 
state  a  special  case  for  the  opinion  of  the  oourt 
above  as  to  the  Taliditv  of  the  said  race,  bo  far  as 
relates  to  the  aforesaid  rating,  on  the  point  that 
the  game  and  sporting  rights  are  not  severed  from 
the  oocnpation  of  the  land,  and  that  the  said  ^me 
and  sporting  rights  hare  not  been  raolasively 
reserved  by  the  appellant  in  the  said  lease  granted 
by  him. 

The  qaestions  for  the  court  are  whether  upon 
the  true  construction  of  the  said  lease,  and  the 
olanse  of  the  same  set  forth,  the  sud  game  and 
sporting  rights  are  severed  from  the  occupation  of 
tna  land,  and  whether  the  said  game  and  sporting 
l^hts  have  been  exclusively  reserved  by  the  said 
Heu7  Bogers  in  tiie  leasegranted  by  nim  of  the 
said  tenement  to  the  sud  William  Walters. 

If  the  court  should  be  (tf  opinion  that  the  sud 
game  and  sporting  rights  are  severed  bom  iba 
occnpotion  of  the  land,  and  exolnsively  reserved  by 
the  appelant,  the  order  of  the  ooart  of  quarter 
sessions  is  to  be  quashed,  and  the  valuation  list 
and  rate  are  to  stand,  but  if  the  court  should  be  of 
opinion  that  the  said  game  and  sporting  rights  are 
not  severed  from  the  occupation  of  the  land  or 
exclusively  reserved  by  the  said  lease,  the  order  of 
the  court  is  to  be  confirmed,  and  the  valuation  list 
and  rate  to  be  amended  by  striking  out  the  said 
rate  or  assessment  so  app^ed  against. 

Cole,  Q.C.  and  CkarUa  showed  cause  for  the 
appellant  i^ainst  the  rule  nisi  to  quash  the  decision 
of  the  quarter  sessions. — Amongst  the  exemptions 
from  rating  abolished  by  the  Bating  Act  1874 
(S7  &  38  Yict.  c.  54)  sect.  3,  appear  (snb-sect.  2) 
"  rights  of  fowling,  of  shooting,  oi  taking  or  killing 
game  or  rabbits,  and  of  fishing,  when  severed  from 
the  occnpation  of  the  land."  By  sect.  6  "  (1)  where 
any  right  of  fowling  or  of  shooting  or  of  t^ing  or 
kiUing  game  or  rabbits,  or  of  fishmg  ^ereinuter 
relbrred  to  as  a  ri^t  of  sporting)  is  severed  from 
the  occupation  of  the  land  and  is  not  let,  and  the 
owner  ox  snch  right  receives  rent  for  the  land, 
the  said  risht  shall  not  be  separately  valued  or 
rated,  bnt  me  gross  and  rateable  value  of  the  land 
shall  be  estimated  as  if  the  said  right  were  not 
severed ;  and  in  snch  case  if  the  rateable  value  is 
increased  by  reason  of  its  being  so  estimated,  but 
not  otherwise,  the  occupier  of  the  land  may  (unless 
he  has  specifically  contracted  to  pay  such  rate  in' 
the  event  of  an  increase)  deduct  from  hia  rent  such 
portion  of  any  poor  or  other  local  rate  as  is  paid 
try  him  in  respect  of  snch  increase,  and  every  assess- 
ment committee,  on  the  application  of  the  occupier, 
shall  certify  in  the  valuation  Ust  or  otherwise  tlw 


CQ.B.  Dir. 


fact  and  amount  of  suoh  increase.  (2)  Where  any 
right  of  sporting,  when  severed  nom  the  oocn- 
pation of  toe  UukU  is  let,  either  the  owner  or  the 
lessee  therec^,  according  as  the  persons  making 
the  rate  determine,  may  be  rated  as  the  occupier 
thereof.  (3)  Subject  to  the  foregoing  provisions 
of  this  section  the  owner  of  any  right  of  sporting 
when  severed  from  the  occupation  of  the  land, 
may  be  rated  as  the  occupier  thereof.  (4)  For 
the  purposes  of  this  section,  the  person  who,  i£ 
the  right  of  sporting  is  not  let,  is  entitled  to  exer- 
oise  the  right,  or  who,  if  the  right  is  let,  is  entitled 
to  receive  the  rent  for  the  same,  shall  be  deemed 
to  be  the  owner  the  right."  Even  if  this  right 
of  sporting  be  severed  bom.  the  oconpaldon,  the 
appellant,  who  is  the  owner,  ou^ht  not  to  be  sepa- 
rately  rated.  [Uellor,  J. — That  question  is  not 
reserved  for  our  consideration,  indeed  no  qnestion 
under  the  Bating  Act  1874  seems  to  be  raised  at 
all.]  But  in  no  case  can  the  appeHsnt,  under  the 
ciroumstances  stated,  be  rated  as  occupier  of  the 
sporting  rights.  This  appears  on  the  ^ce  of  the 
special  case,  and  an  unendment  of  the  rate  would 
not  cure  its  invalidity.  [Mellor,  J. — They  seem 
to  have  confused  sub-sections  1  and  3,  but  the 
appellant  may  have  had  some  technical  difiioulty 
in  raising  a  question  on  that  point,  at  all  events  it 
is  not  reserved  for  us.]  But  the  case  should  be 
sent  back  to  be  re-stated,  as  to  whether  these  rights 
are  severed  from  the  occupation  of  the  land.  It  has 
been  held  in  Wickham  v.  Hawker  (7  M.  &  W.  63) 
that  such  words  as  those  of  the  lease  in  this  case 
do  not  create  a  reservation  properly  so  called,  but 
anew  grant  by  the  lessee  of  rights  of  sporting  to 
the  lessor.  That  is  consistent  with  a  joint  right 
oontinning  in  the  lessee  and  unless  the  appellanfe 
have  the  ecdnsiTe  right  it  oannot  be  s^d  to  be 
severed  bom  the  occnpation  of  the  land,  within 
the  meaning  of  the  3rd  section  of  the  Bating  Act 
Parke,  B.  in  delivering  the  jut^^ment  of  the 
court  at  page  76,  cites  Doe  and  iDouglaa  v.  Loch 
(2  A.  A  E.  705),  in  which  Lord  Denman  says  at 
p.  743  "  that  the  privilege  of  hawking^  honting, 
fishing,  and  fowli^  is  not  either  a  reservation  or 
an  exception  in  point  of  law :  it  is  only  a  privilege 
or  right  granted  to  the  lessor,  though  words  of 
reservation  and  exception  are  nsed."  In  this 
manner  sporting  rights  are  distinguised  from  all 
other  exceptions  or  reservations  in  a  grant.  To  be 
severed  from  the  occupation  under  the  Bating  Act, 
the  word  "exclusive  should  be  applied  in  the 
lease  to  the  right  reserved.  [Qdaih,  J. — That 
word  was  not  considered  necessary  for  the  reser- 
vation  at  exdnsive  rights  in  Qraham  v.  Ewari  (11 
Ex.  326.]  The  two  deeds  in  that  case  reserve  auod 
granlr  respectively  the  liberty  and  privilege  of  sport- 
lag  in  very  wide  terms  ;^Martin,  B.,  in  his  mdgment 
at  p.  347,  says  "  in  the  conv^anoe  ot  it  (the  Wood- 
side  allotment)  by  the  father  of  the  plaintiff,  bhe 
right  of  shooting,  3ks.,  not  a  right  of  snooting,  &o., 
is  reserved  to  him  and  his  heirs,  andin  the  convey- 
ance by  John  Ewart  the  same  right  is  expressly 
granted  to  them  in  the  largest  and  most  express 
terms,  and  considering  the  covenant  in  regard  to 
trespassers  we  think  it  was  the  intention  of  the 
parties,  as  shown  by  these  deeds,  to  rest  in  the 
plaintiff  and  his  father,  and  their  heirs  the  exclusive 
right  of  shooting,"  &o.  No  such  intention  is  to 
be  gleaned  from  the  words  of  this  lease,  "  and  also 
excepting  all  manner  of  game,  hares,  rabbits,  and 
wildfowl,  with  liberty  of  hunting,  fowling,  and. 
fishing,  over  aiidthroaghth^fp^Wi$B^^^[e 
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the  said  term they  merely  reserve  for  the  lesaor 
the  right  to  kill  all  manner  of  game  in  any  part 
of  the  premises  jointly  with  the  lessee. 

Lopea,  Q.G.  and  Francis,  for  the  respondents. — 
The  jaatiraa  at  amtrter  sessions  have  stated  the 
grounds  of  appeal  upon  which  only  their  decision 
IS  to  be  discnssed,  and  have  clearly  manifested 
their  intention  to  raise  no  other  point  than  that 
mentioned  in  the  question  reaervecf.  No  donbt  the 
form  of  the  rate  is  not  accnrate,  and  in  fhtare  the 
1st  sub-section  of  section  6  will  be  more  strictly 
adhered  to,  bat  that  does  not  affect  the  question 
for  the  court  The  quarter  sessions  considered 
that,  to  be  r.ited  under  this  Act,  the  sporting 
rights  must  belong  ezclnsively  to  some  person 
other  than  the  occupier  of  the  land;  and  they 
also  considered  that  the  i^)pellant*a  Bftorting  rights 
were  not  excltuiTely  reserved  by  this  leAse.  On 
both  points,  they  were  wrong. 

Mbllob,  J. — I  do  not'think  any  good  or  useful 
result  would  be  obtained  by  our  sending  this  case 
back  for  the  ijoarter  sessions  to  consider  whether 
they  desire  to  alter  the  qnestion  reserved  fbr  ns. 
They  seem  to  have  intentionally  ezdoded  from 
their  reservation  every  point  except  the  severance 
of  these  sporting  rignts ;  and  upon  that  we  can 
only  say  that  by  this  lease  the  rights  of  sporting 
are  severed  from  the  occu^tion  of  the  land, 
within  the  meaning  of  sections  2  and  6  of  the 
Bating  Act  1U74.  These  rights  are  no  doubt  re- 
served only  by  way  of  regrant  from  the  lessee, 
and  we  must  construe  them  as  if  granted  in  a 
separate  deed  by  the  leasee  to  the  lessor.  This 
was  so  held  in*the  case^of  Graham  v.  Ewart,  but 
at  the  same  time  words  thua  reserving  the  rij^hts 
were  held  to  deprive  the  leasee  of  any  joint  enjoy- 
ment of  those  rights.  I  think  the  words  here 
used  are  sufficient  to  show  a  similar  intention  in 
the  parties,  and  we  muat  hold  that  the  appellant 
enjoyed  the  exclusive  right  of  sporting  over  this 
land.  He  ought  clearly  to  have  been  dealt  with 
in  the  rate  nnder  sub-sect.  1  of  the  6th  section, 
and  not  under  snb-seet.  3;  bnt  whether  that 
matter  was  discussed  or  not  before  the  quarter 
sessions,  we  have  notlung  to  do  with  it;  and  the 
mle  to  quaah  the  decision  of  the  qnartw  sessions 
must  be  abaolnte, 

(2uAiir,^J. — ^Ifam  entirety  of  the  same  opinion.  I 
think  there  cai^beno  donbt  that  this  lease  severed 
the  sporting  rights  from  tiie  oocapation  of  ^is 
farm ;  and  as  I  understand  its  effect  it  gives  tiie 
appellant^the  exoIasiTe  right  to  kill  all  manner  of 
nine  upon  the  premises  occupied  by  hie  lessee. 
When  we  consider  the  small  extent  of  the  Cum, 
and  the  form  of  words  used  in  the  lease,  we  can 
only  conclude  that  .it  was  the  intention  of  both 
landlord  and  tenant  that  the  landlord  idone  should 
have  the  right  to  shoot.  In  Qraham  v.  Etoart  tdie 
words  of  the  reservation  ore  stronger  in  favour  of 
the  exclusive  rights  of  the  lesaor,  but  it  is  a  very 
strong  antiuff  ity  as  to  the  present  case. 

Judgment  for  regpondmtt. 

Solicitors  for  appellant,  Gregory,  Bowelyffes  and 
Co.,  for  G.  A.  Jenhins,  Penryn. 

Solicitors  forreBpoiidentB,^.^.  nmlt,  for  F.  W.  P. 
CU9«rto»t  Saltosh. 
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May  20  andid. 
Legooh  r.  Gbut  Nobthxbv  Bailtax 

GOKPAITT.  (a) 

Action  hy  eMculor  or  oiihmni&trator— Damage  to 
estate  during  Ufe  of  deeeased—Iaaum  determmtd 
in  adion  for  twraonol  injtuy—SstoppA 

Plaintiff  <^  aanUwistratria)  to  the  estaU  of  Aar 
deceased  husband  swd  for  damage  to  the  estate 
which  oeeurred  dmrng  her  &u«oa»d'«  Ufe,  u» 
consequence  of  his  personal  injuries  caused  hy 
the  oefeHdants'  negligence.  Defendants  denied 
the  personal  injuries  and  the  negligence,  and  also 
pleaded  that  plaintiff  had  recovered,  tn  an  action 
under  9  ^  lO  Fid.  c.  93,  a  verdiet  against  the 
defendants.  The  plaintiff  replied  that  the  defen- 
dants were  estopped  from  denying  the  is^ries 
and  negligence,  ae  they  were  iseuee  determined  tn 
ths  said  adion. 

Held,  upon  cross  demurrers  to  the  defmce  and 
re]^ly,  that  the  previous  action  was  no  answer  to 
thta  action,  and  that  the  plaintiff  sued  in  different 
rights  in  the  two  actions,  and  therefore  no  estoppel 
hy  record  arose  hettoeen  the  parties. 

Bradshaw  v.  Lancashire  and  Tork^hirs  Bailway 
Company  {L.  Bep.  10  0.  P.  189)  gueetioned. 

The  following  was  the  statement  of  claim : 

1.  The  plaintiff  is  the  adminiatratrix  of  the 
personal  estate  and  effects  of  Bichard  Thomas 
Leggott,  her  husband,  who  died  intestate  on  the 
3rd  Aug.  1874. 

2.  The  defendants  are  oarriera  of  passengers 
between  certain  stations  called  King's  Cross  and 
Finchley.  King's  Crosa  station  is  occupied  and 
managed  by  the  defendants. 

3.  At  the  time  of  the  circnmstances  hereinafter 
mentioned  the  deceased  was  carrying  on  the 
business  of  a  potatoe  salesman  at  the  Qreat 
Northern  Railway  potatoe  market,  and  be  had 
taken  a  season  'ticket  from  the  defendants,  en* 
titling  him  to  travel  as  a  passenger  on  their  Kne 
between  the  above  mentioned  stations. 

4.  On  the  20th  March  1874»  between  fbor  and 
five  o'clock  in  the  afternoon,  the  deeeased  was 
received  by  the  defendants  at  their  said  station, 
at  King's  Cross,  as  a  passenger,  to  be  safely 
and  securely  otmveyed  tlum  from  thenoe  to 
Finohley,  in  a  train  that  was  shortly  expected  to 
start. 

5.  While  lawfully  waiting  on  the  platform  in- 
tended for  passengers  who  wished  to  to  travel  bv 
that  train,  a  certain  barrow  or  trolley  loaded  with 
newspapers  was  by  the  negligence  of  the  defen- 
dants violently  pushed  against  him.  He  was 
knocked  down  and  seriously  injured  in  the  head 
and  leg  and  otherwise. 

6.  In  consequence  of  these  imnries  he  was 
entirely  unable  to  attend  to  Ma  business  from  that 
day  till  the  day  of  his  death ;  he  incurred  great 
expense  in  providing  other  persons  to  manage  bis 
business;  he  lost  a  large  portion  of  the  profits 
that  he  would  otherwiseliave  made,  and  the  good- 
will of  the  business,  owing  to  his  having  l>eeii 
unable  to  attend  to  it,  was  rendered  much  lau 
valuable.  He  alao  incurred  large  expenses  in 
obtaining  the  necessary  medical  attendioioe,  end 
nursing  and  otherwise  during  his  illness,  wid  at 
the  time  oi  his  death  his  personal  estate  and 
effects  were  .much  diminiahed  in  value  raoson 
of  the  circumstances  aforesaid. 

The  plaintiff  chums  lOOOI.  damages  for  iiijnrj' 
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to  the  peraonal  estate  and  effects  of  the  aaid 
Bicbara  Thomas  Leggott 
ThB  folloiriiig  was  the  statement  of  defence : 

1.  The  defhMaats  deny  that  the  deceased  was 
neuTed  by  Uiem  as  a  passenger  npon  the  terms 
uid  for  tbe  purposes  alleged  by  the  plaintiff  in 
the  4th  paracraph  of  the  statement  of  cbim. 

2.  The  dei^ndanta  deny  that  a  barrow  or  trolley 
was  by  their  negligence  violently  or  otherwiee 

{lOBhea  against  the  deceased,  or  toat  by  any  neg- 
igence  or  default  on  their  part  the  decesBed  was 
knocked  down  and  injured  as  in  the  5th  paragraph 
alleged, 

3.  The  defendants  deny  that  by  i^jaries  so 
occasioned  as  alleged  in  the  said  5th  paragraph, 
the  deceased  was  prevented  from  attending  to  his 
business  nntil  the  day  of  his  death,  and  that  in 
conseqoence  thereof  he  incurred  expenses  and  lost 
^profits,  and  that  the  goodwill  of  his  business  was 
'thereby  rendered  less  valnable,  and  that  his  per- 
sonal estate  and  effects  were  diminished  as  in  the 
6th  pu^^ph  alleged. 

4  The  deisndants  say  that  before  the  said  20th 
lEanih  1874*  and  to  the  day  of  his  deaUi  the 
deoeaaed  was  sofibrmg  from  disease  of  the  ear, 
and  .that  his  detention  from  business,  and  loss  of 
profits,  expenses,  and  damages,  if  any,  were  occa- 
amcd  by  sach  disease,  ana  not  otherwiBe,  and 
that  tar  siuih  disease  and  illness  and  alleged  loss 
and  damage  the  defendants  are  in  no  way  respcm- 
siUe. 

5.  The  defendants  farther  say  with  respect  to 
the  several  matters  alleged  and  contained  in  the 
plaintiff's  statement  of  complaint  that  heretofore 
and  after  the  death  of  the  said  Richard  Thomas 
Leggott,  the  plaintiff  as  administratrix  of  bis 
personal  estate  and  effects  for  the  benefit  of  her- 
self,  as  the  wife,  and  of  Annie  Leggott,  Alice  Leg- 

S)tt  and  Ada  Leggott,  the  children  of  the  said 
ichard  Thomas  Leggott,  sned  the  defendants  in 
the  Qneen's  Bench  Division  of  the  High  Conrt  of 
Jiutioe  at  Westamnster  under  the  statute  in  such 
case  made  and  provided  for  that  the  defendants 
were  in  possession  (tf  a  certain  railway  station 
oaUed  Kiws  Cross,  and  wero  carriers  passen* 
RUB  from  uience  to  Finohley,  and  the  said  Bichard 
Thcmaa  Leggott  in  his  lifetime  became,  and  was 
reoeiTed  by  the  d^endants  as  a  passengers  to  be 
by  than  as  such  carriers  safely  and  securely 
carried  upon  such  nulwav  from  the  said  King  s 
Cross  station  to  Finchley  for  reward  then  paid  by 
him  to  the  defendants.  Yet  the  defendants  did 
not  secarely  carry  the  said  Bichard  Thomas 
Leggott  npon  the  said  railway  on  the  said  journey, 
bat  so  negligently  and  nnskilfnlly  condncted 
themselves  in  and  about  managing  the  said 
station  at  King's  Gross,  and  the  platform  thereof, 
that  after  the  said  Bichard  Thomas  Leggott  had 
been  so  received  by  them  as  a  passenger,  and 
while  he  was  lawfully  waiting  npon  the  said  plat- 
form to  be  canied  npon  the  said  journey,  a  cer* 
tain  banow  or  trolly  was  by  the  negligence  of 
the  defendants  violently  pushed  a^inst  him,  and 
he  was  knocked  down  and  injured  m  his  head  and 
leg  and  otherwise ;  and  by  reason  of  the  injuries 
thereby  occasioned  to  him,  the  said  Bichard 
Thomas  Leggott,  afteiwards,  and  within  twelve 
calendar  months  next  before  the  commencement 
of  such  action,  died  ;  and  such  proceedings  were 
had  npon  such  action  that  a  vermct  was  taken  by 
consent,  and  afterwards  to  wit,  npon  the  25th  Nov. 
1875  judgment  of  the  aaid  conrt  was  aignsd 
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against  the  defendants  for  the  said  oaase  of  action 
for  500Z.  and  the  plaintiff's  costs  of  action  in  that 
behalf;  and  the  defendants  paid  to  the  plalutifT 
as  administratrix  as  aforeuid  the  auA  mm  of 
5001.,  together  with  the  amount  of  her  costs  in 
such  action ;  and  the  plaintiff  aa  sudi  administro* 
trix  received  the  same  in  full  satisfoction  and  dis- 
charge of  the  judgment  and  causes  of  action. 

6.  The  defenduits  say  also  that  heretofore  and 
before  bringing  this  action  the  plaintiff  as  ad* 
ministracrix  as  aforesaid  sued  the  defendants  in 
respect  of  the  several  matters,  claims,  and  causes 
of  action  alleged  in  the  statement  of  claim  herein, 
and  the  defendants  paid  to  the  plaintiff  as  such 
administratrix  5001.  and  the  costs  of  such  action, 
and  the  plaintiff  as  such  administratrix  accepted 
the  same  in  fall  satisfaction  and  discharge  of  oil 
snch  claims  and  causes  of  action. 

The  plaintiff  replied  as  follows : — First,  the 
plaintiff  joins  issue  upon  the  whole  of  the  defen* 
dants'  statement  of  defence  except  the  5th  para- 
naph;  secondly,  the  plaintiff  further  says  that 
the  defendants  ought  not  to  be  admitted  to  deny 
tihe  fitcts  in  the  1st  and  2nd  paragraphs  denied, 
because  it  appears  by  the  record  in  the  action  in 
the  5th  pan^^ph  mentioned,  that  the  defendants 
pleaded  m  Euoswer  to  the  declaration  sot  out  in  the 
said  paragraph,  first,  that  they  were  not  guilty, 
and,  secondly,  ttiat  the  said  Bichard  Thos.  Leggott 
did  not  beoome  nor  was  be  received  by  them  to  be 
carried  as  a  passenger,  as  alleged  in  tbe  declara- 
tion, and  that  issue  was  joined  on  such  pleas,  and 
that  at  tbe  trial  such  issues  were  found  by  tbe 
jury  in  the  plaintifTs  favour,  and  that  judgment 
was  signed  thereon  accordingly,  and  such  judg- 
ment still  stands,  and  the  plaintiff  says  that  such 
issues  are  the  same  issues  as  those  raised  by  the 
denials  in  the  said  Ist  and  2nd  paragraphs ;  and, 
thirdly,  the  plaintiff  demurs  to  so  much  of  the 
defendants'  statement  oE  defence  as  is  contained  in 
the  5th  paragraph,  and  says  that  the  same  is  bad 
in  law,  on  the  ground  that  an  action  under  Lord 
Campbell's  Act  ia  no  bar  to  an  action  for  damages 
for  mjary  to  the  personal  estate  of  the  deceased 
during  the  lifetime  of  the  deceased,  and  tm  other 
grouims  suffident  in  law  to  sustain  this  demurrer. 

The  defendants  rejoined : — The  defendants  join  ' 
issue  upon  all  the  allegations  contained  in 
the  2nd  paragraph  of  the  plaintiff's  reply.  The 
defendants  uso  demur  to  so  much  of  the  plain- 
tifTs reply  as  is  contained  in  the  second  para- 
graph tnereof,  and  say  that  the  same  is  bad 
in  law,  on  tbe  ground  that  it  appears  from  the 
said  5tb  paragraph  of  the  defendants'  statement  , 
of  defence  that  the  action  therein  referred  to 
was  an  action  under  Lord  Campbell's  Act,  and 
was  brought  by  the  plaintiff  in  another  capacity, 
and  was  not  an  action  between  the  same  parties  in 
the  same  rights,  and  was  not  an  action  for  or  in 
respect  of  the  same  subject-matter  of  complaint  or 
ground  or  causes  of  action  as  the  present  action, 
and  for  and  on  othmr  grounds  sufficient  in  law  to 
Bupport  this  demurrer. 

Tke  following  were  the  plaintiff's  points  of 
argument :— First,  that  the  issue  being  the  same, 
the  estoppel  is  good  if  tbe  parties  are  the  same* 
and  are  suing  or  being  sued  in  tbe  same  capacity; 
secondly,  that  the  plaintiff  is  the  same  and  is 
suing  in  tbe  same  capaci^ ;  and,  thirdly,  that  the 
persons  to  be  benefited,  iif  images  are  awarded  in 
this  action,  are  the  auroB,  viz.,  the  widow  and  tbe 
ohildraa.  Digitized  byVjOOQlC 
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The  following  are  the  defendantB*  points : — 
First,  that  the  action  referred  to  in  paragraph  2  of 
the  plaintiff's  reply  was  not  an  action  between  the 
Bame  parties  in  the  same  capacity  and  right,  and 
was  not  an  action  for  and  in  respect  of  the  same 
subject-matter  of  complaint,  or  ground  or  oauses 
of  action  on  the  present  action ;  secondly,  that, 
therefore,  the  defendants  are  not  estopped  from 
raising  in  this  action  the  circumstances  referred 
to  in  the  said  [nragraph;  thirdly,  that  if  Buoh 
action  were  between  the  same  porues  in  the  same 
rights  and  capacitiM  and  for  and  in  respect  of  the 
same  snl^ect-mattOT  of  oomplaint  or  groand  or 
oauBOB  of  action  as  the  present  action,  thai  that 
this  action  does  not  lie}  and*  foorthl^i  that  the 
iasues  objected  to  as  raised  in  this  action  are  not 
the  subject  of  estoppel. 

Mellor,  Q.C.  (witn  him  Harmstuorth),  argued  for 
defendants. — The  matter  in  dispute,  which  is 
raised  by  the  5th  paragraph  of  the  statement  of 
defence  and  the  plaintiff's  demurrer  thereto,  is 
concluded  I  presnme  so  &r  as  this  court  of  co- 
ordinaw  jurisdiction  is  concerned,  by  the  case  of 
Bradshaw  t.  Lanca$hire  and  TorJeshwe  S-aihoav 
Company  (L.  Rep.  10  C.  P.  189).  It  was  there  held 
that  where  a  passenger  on  a  railway  was  injured 
by  an  accident,  and  ailer  an  interral  died  in  con- 
sequence, his  executrix  might  recover  in  an  action 
for  breach  of  contract  against  the  railway  com- 
pany the  damage  to  his  personal  estate  uising  in 
IB  lifetime  from  medical  expenses  and  loss  ooca- 
sioned  by  his  inability  to  attend  to  basinesB.  It 
was,  howeTer,  admitted  that  no  saoh  action  had 
prerioasly  been  heard  of,  and  Orove,  J.,  in  his 
judgment,  expressly  distingMisbes  the  different 
characters  in  which  the  plaintifiE  sued  in  the  two 
actions.  Although  an  authority  against  the  de- 
fendants on  the  demurrer  to  the  defence,  it  is  an 
authority  in  tbnr  favour  so  fiv  as  it  goes  upon 
the  demurrer  to  the  estoppel  pleaded  by  way  of 
reply.  Grove,  J.,  said  at  p.  192,  "  The  mtention 
of  the  Act  (Lord  Campbell's  Act),  was  to  give 
the  personal  representative  a  right  to  recover 
compensation  as  a  trustee  for  children  or  other 
relatives  left  in  a  worse  pecuniary  position  by 
reason  of  the  injured  person's  death,  not  to  affect 
any  ezisting  right  belonging  to  the  personal 
estate  in  generu.  There  is  no  reason  why  the 
Btatate  should  interfere  with  any  right  of  action 
an  executor  would  have  bad  at  common  law.  In 
the  oaae  of  snch  right  of  action  he  snea  as 
legal  owner  of  tHe  ^neral  personal  estate  wliidi 
has  deoended  to  him  m  course  of  law ;  under  the 
Act  he  sues  as  tmstee  in  respect  of  a  different 
right  altogether  on  behalf  of  particular  persons 
designated  in  the  Act."  The  plaiotifiE  here  may 
almost  be  said  to  be  estopped  upon  her  pleadings 
from  pleading  estoppel,  for  it  she  sues  in  the 
same  character  in  this  action  so  as  to  prevent  the 
defendants  from  raising  the  same  issues  as  were 
decided  in  the  previous  action,  her  claim  must  by 
that  action  have  been  decided  altogether,  and  this 
action  is  not  maintainable.  The  words  of  Lord 
Campbell's  Act  (9  &  10  Vict.,  c.  93)  show  the 
peculiar  and  limited  nature  of  the  plaintiff's  claim 
in  the  action  which  has  been  determined.  By  sect. 
1,  it  is  enacted  "  that  whensoever  the  deatn  oS  a 
person  shall  be  caused  by  wrongfhl  act,  neglect, 
ordefiiult,  and  the  act,  neglect,  or  default  is  saoh 
as  would  (if  death  had  n6t  ensaed)  have  mtitled 
the  party  injured  to  maintain  an  action  and  re- 
cover damages  in  respect  thereof,  then  and  in 
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every  such  case  the  perscm  who  would  have  been 
liable  if  death  bad  not  ensued  shall  be  liable  to 
an  action  for  damages,  notwithstanding  the  death 
of  the  person  injured,  and  although  the  death 
shall  have  been  cause  under  such  dream- 
stances  as  amount  in  law  to  felony."  By  sect.  2, 
"  every  such  action  shall  lie  for  the  lienefib  of 
the  wife,  husband,  parent  and  child,  of  the  person 
whose  death  shall  have  been  so  caused,  fuid  shall 
be  brought  by  and  in  the  name  of  the  executor  or 
administrate  of  the  person  deceased;  and  in 
everv  such  aotaoithe  jory  may  give  sodh  damages 
as  they  may  think  proportioned  to  the  iiyuy 
resalting  from  snch  dwth  to  the  parties  !«• 
apeotively  from  whom  and  for  whoee  benefit  sndi 
action  shall  be  brought ;  and  the  amount  so 
recovered,  after  dedaotmg  the  costs  not  recovered 
firam  the  defendant,  shall  oe  divided  amongst  the 
before-mentioned  parties  in  snch  shares  as  the 
jury  by  their  verdict  shall  find  and  direct."  llis 
2na  section  is  sufficient  to  show  the  limited  right 
in  which  the  executor  or  administrator  must  sue 
under  the  Act,  and  that  limitation  is  fnrther  con- 
firmed by  the  amending  Act  (27  &  28  Tiot  c.  95), 
which  enables  the  beneficiaries  to  sue  under 
certain  circumstances  in  their  own  names 
instead  of  that  of  the  executor.  The  cases 
concerning  estoppel  by  record  are  collected 
in  the  notes  to  the  Dv-cheti  of  Kingtion's  case 
(2  Sm.  L.  C.  760).  "It  muBtbeobBGarved,"Ba7Bthe 
editor  at  p.  792,  "  that  a  verdict  aminst  a  man 
suin^  in  one  capacity  will  not  estop  nim  when  he 
snes  in  another  dicitinct  capacity,  and  in  husk,  as 
a  different  person  in  law."  Com.  Dig.  Estoppel  O., 
there  cited,  savs,  But  generally  a  stranger  shall 
not  be  bound  by  nor  take  advantage  of  ao 
estopel and  in  the  note  the  word  stranger  is 
defined  as  "  One  not  suing  or  sued  in  the  same 
quality  or  character."  M€Uen  r.  Broum  (1  H.  A 
C.  686),  also  there  cited,  was  ejectment  brought 
by  the  administrator  of  his  mother,  in  which  it 
appewed  that  she  had  been  in  possession  of  the 
land  sought  to  be  recovered  from  the  year  1818 
until  her  death  in  1847,  and  in  order  to  rebut  the 
presumption  of  a  seisin  in  fee,  the  plaintiff,  after 
evidence  of  the  loss  of  the  original,  gave  seoondary 
evidence  of  an  assignment  to  his  mother  of  the 
premises  in  question  for  the  remainder  of  a  term 
of  99  Tou-B  aalneot  to  two  lives ;  but  there  was 
no  evidence  of  toe  creation  of  the  term.  It  ^so 
appeared  that  the  plainMft  had,  in  his  mother's  life 
tuie,  mortgaged  the  premisea  to  a  person  whose 
Interest  vested  in  the  defendant;  it  was  held  that 
the  plaintiff  was  not  estopped  by  his  mortgage  in 
his  mother's  lifetime  from  setting  np  the  term. 
{OVAIN,  J.— That  was  not  by  reoord  at  all,  and 
even  if  it  were,  it  would  only  show  that  the  plain* 
tiff  is  not  bound  in  this  action  by  a  verdiot  in  uoe 
whore  she  sued  for  her  own  benefit.]  It  appears 
upon  this  statement  of  defence  that  the  plaintiff 
before  sued  for  her  own  benefit  as  well  as  for  that 
of  her  children.  [Quain,  J. — 'But  she  sued  then 
as  she  does  now,  as  administratrix.  The  benefi- 
ciaries were  not  parties  to  the  action.]  But  they 
might  have  been.  She  then  sued  as  tmstee  for 
persons  named;  she  could  not  have  applied  Uie 
amount  obtained  by  verdiot  to  the  estate  of  her 
intestate,  as  she  must  do  in  Hum  action.  It  was 
held  in  Doe  d.SornbyY.  fflennfl  A.&S.  i9).that 
an  agreement  hj  an  executor  a«  son  tort  did  nob 
afterwords  ocmcmde  him  as  rightful  administeator. 
So  in  MiddleUn.:  «,^.^^  0g^^^^^. 
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J^Neitiber  of  tiiose  have  any  aatiiority  upon  an 
estoppel  by  reoord.]  Bobinton'B  ease  (5  Co.  Beps. 
32  b),  was  an  action  npon  a  bond  by  ezecntors,  one 
oE  whom  had  before  sued  the  defendant  in  an 
action  of  debt  npon  the  same  bond  as  adminis- 
tratoT.  "  It  was  onammonsl^  agreed  that  by  the 
former  judgment  the  plaintiff  was  barred  as  to 
the  action  of  the  writ,  aeU,  to  have  any  action 
as  administrator;  but  although  he  then  in  truth 
was  executor,  yet  the  mistake  of  his  action  is  no 
bar  nor  estoppel  to  bring  his  true  action. 

Bray,  for  the  plaintiff. — ^The  only  authority  for 
this  action  besides  Bradehaw  y.  Laneashire  and 
Torkahire  Bailway  Company  seems  to  be  Potter  t. 
Metropolitan  Baihcay  Company  (30  L.  T.  Bep.  765, 
in  Ex.  Ch.  32  L.  T.  Bep.  36).  [Mbllor,  J.— We 
must  loUow  the  case  in  the  Oommon  Pleas,  which 
is  enotly  in  point  as  regards  the  plaintiff's  de- 
mnirar  to  the  defence.]  As  to  the  estoppel,  the 
rale  IB  laid  down  in  Bnllsr's  K.  P.  228,  "  If  a 
verdict  be  had  on  the  same  pewit,  and  between  the 
same  parties,  it  may  be  given  in  evidence,  though 
the  trial  were  not  had  for  the  same  lands."  And 
further  on,  "but  then  this  verdict  ought  to  be 
between  the  swne  parties,  beoawe  otherwise  a  man 
wonld  be  bonnd  by  a  dedaim  who  had  not  the 
UtMrfey  to  cross-examine ;  and  nothing  can  be  more 
contraary  to  natural  justice  than  that  any  one 
should  be  injured  by  a  determination  that  he,  or 
those  under  whom  he  claims,  was  not  at  liberty  to 
contpovert  But  it  is  not  necessary  that  the 
verdict  should  be  in  relation  to  the  same  land,  for 
the  verdict  is  only  set  np  to  prove  the  point  in 
question,  and  every  matter  is  evidence  that 
Mnonnts  to  a  proof  of  the  point  in  question."  If 
the  limit  to  an  estoppel  by  reoord  be  ri^htW  stated, 
the  defendants  are  deany  estopped  in  this  case 
from  disputing  the  iasaes  previously  decided. 
{IQcAiN,  J. — The  question  is  whether  the  pUuntifiF 
18  suing  in  tbe  same  right  in  both  actions.]  She 
represents  her  intestate  husband,  and  would  have 
been  barred  in  either  action  by  any  release  ^ven 
by  him  before  his  death.  There  is  no  authority  at 
ml  near  this  point  with  respect  to  estoppel  1^ 
reoord,  unless  it  be  Bobimon  e  case ;  but  it  seems 
that  the  previous  action  was  there  determined 
upon  demurrer,  aud  the  decision  was  that  the 
determination  merely  precluded  the  plaintiff  in  the 
first  action  from  suing  again  as  admrnistratw. 

MeUor,  Q.G.,  was  not  heard  in  reply. 

MsLLOB,  J. — The  case  has  been  well  put  on 
behalf  of  the  plaintiff,  but  we  think  np  estoppel 
can  arise  against  the  defendants.  The  previous 
at^on,  in  wHioh  the  same  issues  had  been  decided, 
was  an  action  expressly  oreated  by  statute,  and 
mlgert  to  the  bnut  imposed  tosreby.  Lord 
CampboU'a  Act,  fbr  the  first  time,  made  a  person 
liable  for  damages  oooasioned  by  his  act,  neglect, 
or  defiuilt,  even  although  the  person  injured  met 
vith  his  death  in  consequence.  The  2nd  section 
expressly  enacted  that  the  action  is  to  be  brought 
in  the  name  of  the  executor  or  administrator,  not 
for  the  benefit  of  the  estate,  but  only  as  trustee 
fiH-  certain  persons  particularised  in  the  section. 
By  a  later  statute  the  machinery  is  somewhat 
altered,  but  not  to  change  the  interest  or  capacity 
in  which  the  executor  or  administrator  muBt  sue. 
Under  these  provisions  the  executor  or  adminis- 
trmtor  is  made  a  mere  machine  for  bringing  tbe 
action,  and  he  cannot  act  in  any  way  for  the 
advantage  or  otherwise  <^  the  general  estate 
whidi  faebaa  to  adoduiBter.  Here,  on  the  oontratyi 
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the  adminiBtaratriz  sues  as  representative  of  Hhe 
intestate's  estate,  and  her  firat  duty  will  be  to 
settle  his  debts  and  other  claims  against  it.  It 
may  be  that  tbe  beneficitmes  <d  the  first  action 
will  take  something  under  the  present,  but  that  is 
not  certain,  and  the  plaintiff  does  not  sue  now  for 
them  alone  a^  she  did  before.  I  think  that,  for 
the  purpose  of  an  estoppel  by  record,  the  plaintiff 
is  now  in  a  position  of  a  straiiger  with  respect  to 
that  which  she  filled  in  the  previous  action.  "With 
the  single  exception  of  Bradahaw  v.  Lancashire 
and  Torkshira  Matlway  Company,  it  seems  that 
such  an  action  as  this  has  never  before  been 
brought ;  we  yield  however  to  that  authority, 
although  we  oonsider  that  its  effect  is  not  to 
create  an  estoppel  here.  That  authority  can  only 
be  questioned  on  appeal,  and  whether  the  action 
is  maintainable  or  not,  we  are  prepared  to  say  that 
the  defiandanta  oannot  be  prevented  from  disputing 
agun  the  issues  which  were  determined  before. 
Our  judgment  must  be  for  the  pluntiff  on  the 
defence,  and  for  the  defandants  on  the  reply. 

Qttadt,  J. — I  am  of  the  same  opinion.  I  think 
the  defendants  are  entitled  to  our  judgment  on 
their  demurrer  to  the  estoppel  pleaded  way 
of  reply.  Parties  to  an  action  must  be  suing  ana 
sued  m  the  same  right  as  in  a  previous  action,  in 
order  that  the  verdict  shall  be  an  estoppel. 
Although  in  the  action  mentioned  in  the  5th 
paragraph  of  the  defence  the  plaintiff  was  suing 
nominally  as  administratrix,  she  was  merely  a 
trustee  for  the  persons  named  in  the  declaration, 
and  was  not  as  in  this  action  suing  for  the  benefit 
of  the  deceased's  estate.  The  two  actions  are 
brought  in  entirely  different  rights,  and  on  that 
account  no  estoppel  can  eust.  Theexaofcc|ne8tion 
was  not  raised  in  Bradshaw  t.  Laneashura  and 
Yorkshire  BaiUoay  Oompaat/y,  btft  the  distinction 
between  (he  r^hts  in  which  tiie  pluntiff  sued  was 
clearly  drawn  fay  the  Coiut,  and  indeed  the  judg- 
ment was  based  to  a  graait  extent  npon  that 
distinction.  I  yield  witnout  assenting  to  l^e 
authority  of  tl^  case  in  respect  to  the  main- 
tenance of  this  action,  but  whi^ver  might  be  the 
couclusiou  of  the  Appeal  Court  on  the  subject,  I 
think  there  was  clearly  no  estoppel  by  record  to 
bind  the  parties  in  this  second  action. 

Jvdgmmt  for  plaiaUxg  on  demiwrrer  to  defence  >* 
for  d^endoMt  on  demurrer  to  reply. 

Solicitors  fbr  plaintiff  May,  SyJiee,  and  Batten. 

SolicitorB  lor  defendants,  Johnston,  S^xrguhar, 
and  Leeeh. 


OOMMON  PLEAS  DIVISION. 
Wednesday,  AprU  26. 

BOBIBSOM  V.  B0BIH80N.(a) 

Bulee  of  Oomi  under  the  JvxUcaiure  Acts — Order 
XXXri.,  rule  30— Trial  by  referee. 

Order  XXXVL  rule  30,  of  the  Bulee  of  Court  under 
the  Judicature  Acts,  relating  to  trials  by  referees, 
is  directory  only.  Therefore,  where  a  speeia! 
referee  did  not  sit  de  die  vn  dietn,  as  prescribed 
by  thai  rule,  the  court  refused  to  set  aside  the 
award. 

This  canse  had  been  referred  to  a  special  referee 
by  an  order  whioh  declared  that  the  reference  was 
to  be  sabieot  to  the  provisions  of  the  Com- 
mon I«w  PHKwdnre  Aot  1854  (17  A  18  Vict,  o. 


BoBorsoH  V.  Bobhtsov. 
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125),  and  tfae  Sapreme  Coart  of  Judicature  Acts 
1873  and  1875  (36  &  37  Vict.  o.  66  and  38  4  39  Vict, 
c.  77).  The  special  referee  bad  not  proceeded  with 
the  reference  de  die  in  diem,  as  prescribed  bjr  Order 
XXXTI.,  rule  30  (a),  of  the  Rules  of  Coart,  in  the 
Bcbedale  to  the  Sapreme  Court  of  Jadicatore  Act 
1875,  but  the  plaintiff  had  continued,  to  attend 
the  reference,  and  had  not  objected  to  the  irre- 
gular adjournment. 

Tfae  referee  made  the  following  award : — "  I  find 
all  the  iasues  in  favour  of  the  defendant,  and  as 
to  the  costs  in  my  discretion  I  direct  them  to  be 
pud  by  the  plaintiQ*  to  the  defendant.*' 

Ouily,  for  the  plaintiff,  moved  to  set  aside  the 
award.  The  action  having  been  referred,  under 
the  Supreme  Conrt  of  Judicature  Acts,  the  referee 
wasbonnd  to  proceed  according  to  Order  XXXVI., 
rule  30,  which  directs  that  the  referee  shall  pro- 
ceed nith  the  trial  de  die  in  diem  in  a  similar 
manner  as  in  actions  tried  hy  a  jury.  The  provi- 
sion iu  sect.  57  of  the  Judicature  Act  1873,  that 
tri^s  before  referees  shall  be  conducted  in  such 
manner  as  may  be  prescribed  by  the  Bules  of 
Court,  is  imperative. 

Lord  Coleridge,  C.J. — This  is  the  first  time 
that  Order  XXXVI.,  rale  30,  of  the  Bnlea  of 
Court,  in  the  schedule  to  the  Sapreme  Court  of 
Judicature  Act  1875»  has  been  biougfat  to  the 
attention  of  tbe  court.  The  Order  in  question  is 
a  most  salutary  Order,  its  object  being  to  do  away 
with  the  inconvenience  and  injustice  which,  before 
the  Judicature  Acts  came  into  operation,  were 
caused  by  delays  connected  with  references  to 
arbitration.  Now  in  the  present  case  it 
seems,  on  the  ex  parte  statement  which  we 
have  beard,  that,  assuming  that  statement  to 
be  correct,  there  has  been  misconduct  on  tbe  part 
of  the  arbitrator.  If  the  other  side  were  beard,  or 
if  the  arbitrator  had  an  opportunity  for  explana- 
tion, it  might  be  shown  that  this  was  not  so;  but 
the  statement  in  the  affidavit  on  which  this 
motion  is  made  charges  misconduct  in  not  oom- 


(a)  Bj  the  Sapreme  Conrt  of  Judioatare  Act,  1873  (86 
&  37  Viet.  o.  66),  seot.  57  "  In  any  oase  or  mabter  (other 
than  a  oriminal  prooeeding  by  the  Crown)  before  the  said 
High  Conrt,  in  whioh  all  partiea  interested  who  are  ander 
no  disability  oonsont  thereto,  and  also  witboat  each  con- 
sent in  any  snob  wane  or  matter  teqairing  any  prolonged 
•xaminatioa  of  dooameats  or  aoooants,  or  any  soientiflo 
or  local  investigation  which  cannot,  in  the  opinion  of  the 
coart  or  a  jadge,  oonveniently  be  made  before  a  jnry  or 
oondacted  by  the  court  throngh  its  other  ordinary  offi- 
cers, the  ooort  or  a  jadge  may  at  any  time,  on  saoh 
terms  ai  may  be  thought  proper,  order  an^  qnestion  or 
iBBOfl  of  fact,  or  any  question  of  aownnt  arising  therein, 
to  be  tried  either  before  an  official  r^ene  to  be  appointed 
as  hereinafter  provided,  or  before  a  special  referee  to  be 
agreed  on  between  the  parties,  and  any  special  r^eree  so 
agreed  on  shall  have  the  same  powers  and  dnttes,  and 
proceed  in  the  same  manner,  as  an  offioial  referee.  All 
sDch  trials  before  referees  shall  be  oondaoted  in  snoh 
manner  as  may  be  pruoribsd  by  Bales  of  Court,  and  snb- 
jeot  thereto  in  sncb  manon  as  the  oonrt  or  jadge  order- 
ing the  same  shall  direct." 

By  the  Bales  of  Conrt  in  the  Bofaedalo  to  the  Sapreme 
Court  of  Jadicatore  Aot  1875,  Order  XXXYL,  rale  30  : 
— "  Where  any  canse  or  matter,  or  anj  qnestion  in  any 
oanse  or  matter,  is  referred  to  a  referee,  he  may,  snbjeot 
to  the  ordnr  of  the  court  or  a  jndge,  hold  the  tvial  at,  or 
adjoarn  it  to,  any  place  whioh  he  may  deem  most  oonve- 
nient,  and  have  any  inspection  or  view,  either  by  himMlf 
or  with  his  assessors  (if  any),  whioh  be  may  deem  expe- 
dient for  the  better  dispoeal  of  t^o  oontroversy  before 
him.  He  shall,  nnless  otherwise  directed  by  the  oonrtor 
a  jadge,  proceed  with  the  trial  d«  die  m  dfem  In  a  similar 
uiM  r.rr     in  aotioDS  tried  by  a  jnry." 
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plying  with  Order  XXXTL,  nOe  30,  whioh  direflti 
tliat  wh«e  cases  are  referred  the  trU  shall,  mihf 
it  is  otherwise  ordered,  proceed  tUdieim  Htm,  m 
in  actions  tried  by  a  jury.  Bat  Mr.  OnU7*s  dieot 
attended  the  reference  after  the  adjonrnmort 
which  he  now  complains  of,  and  took  the  chiDfis 
of  an  award  in  his  fkvour.  If  an  ap|dioation  bad 
been  made  at  time,  the  course  of  prooeeding 
whioh  is  stated  to  have  been  adopted  miffht  have 
afforded  a  good  reason  for  removing  the  arbitrator; 
but  I  think  that  it  cannot  now  afford  an^  reaeon 
for  setting  aside  the  award,  for  the  provisions  of 
Order  XXXVI.,  rule  30,  are  directory  «ily ;  and, 
therefore,  as  far  as  this  ground  of  oom[daint  goei, 
the  award  will  not  be  set  aside. 

Butt  and  Lihdiet,  JJ.,  oonoorred. 

Bute  refuted. 

Solicitors  for  the  plsintiff,  Venn  and  Son. 


Wedneaday,  AprU  26. 

BlACUOCK.  V.  DOBIE  AHD  AlIOTHEK.(a) 

Frawi  on  credUora  —Illegal  agreement — Aeeignmant 

of  cetaie—Promiae  to  repay  part  ofproeeede. 
Plainiif  agreed  to  tuaign  hie  eetato  to  defondaata, 

two  of  h\s  creditora,  in  truatfor  the  IreneJU  of  aU 

hie  erediior$,  defendanta  promiaing  to  repay  to 

plaintiff  501.  out  nf  the  eatate  when  realised. 
Held,  on  tnoiion  in  arreat  of  Judgment  in  an  acHon 

to  recover  the  SOU,  ituU  the  agreement  unu  afravd 

on  plaintiff's  creditora,  and  illegal. 
The  declaration  aet  out  an  agreement  by  which,  in 
consideration  that  tbe  plaintiff  would  execute  an 
assignment  of  all  his  estate  and  effects  to  the 
defendants,  who  were  two  of  tbe  creditors  of  the 
plaintiff,  on  trust  for  the  equal  benefit  of  all  the 
creditors  of  tbe  plaintiff,  and  would  make  full  dis- 
closare  of  all  his  estate,  tho  defendants  promised 
tbe  plaintiff  that  when  tbe  said  estate  and  effects 
had  been  realised  they  would  return  to  and  pay 
theplaintiff  50!.  from  tne  proceeds  thereof. 

The  declaration  then  alleged  that  the  plaintiff 
bad  executed  an  apsigoment  in  accordance  with 
tbe  agreement,  and  that  tbe  estate  and  effects  of 
the  plaintiff  had  been  realised  by  the  defbndsnts, 
but  the  defendants  had  not  paid  the  said  sum  of 
501.  to  the  plaintiff. 

The  case  was  tried  at  the  Liverpool  Summer 
Assizes  1875,  before  Mr.  Herschell,  Q-C,  sittting 
as  Commissioner,  without  a  jury,  when  a  verdict 
vras  found  for  the  plaintiff. 

In  Michaelmas  sittings,  OuUy  obtained  a  role 
niai  to  arrest  the  judgment,  on  the  ground  that 
tbe  agreement  set  out  in  the  declaration  was  illegal 
and  immoral,  as  being  a  fraud  on  the  creditors  of 
tbe  plaintiff,  and -contrary  to  tbe  policy  of  the 
bankruptcy  law, 

Shortt  showed  cause. — There  was  no  fraud  in 
fact,  for  if  there  had  been  it  would  have  been 
pleeided,  and  unless  the  agreement  set  out  in  tbe 
declaration  is  in  itself  lUe^  the  plaintiff  ii 
entitled  to  retain  tbe  verdict  which  has  been 
found  for  htm.  Bnt  there  is  nothing  ill^^  in  the 
agreement;  there  is  nothing  ^x>ut  the  plaintiff 
obtaining  a  release  from  his  creditors.  It  merely 
amounts  to  an  agreement  by  the  pluntiff  to  give 
up  all  his  property  for  the  benefit  of  his  creators 
with  the  exception  of  501.,  and  the  expenses  of  pro- 
ceedines  in  bankruptcy  are  saved.    The  trans- 

^  («)  Reported     P.  B.  Huicaivs,  Buxistw-st-Lsw. 
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addon  mnst,  in  the  first  instance,  be  aasnmed  to 
be  TOlid,  and  tiie  proof  of  fraod  lies  m  the  person 
hj  whom  it  is  imputed.  See  Shaw  t.  Betik  (8  Ex. 
at  page  400,  per  Peaker,  B.)  Here  there  is  nothing 
on  the  face  t£  the  declaration  to  show  that  anj 
(rand  was  intended.  There  is  nothins  on  the  face 
ol  the  pleadings  to  show  that  the  ot£er  creditors 
did  not  assent  to  the  arrangement,  nor  is  there 
anything  to  show  that  the  estate  was  not  sufficient 
to  pay  ail  the  creditors  in  full.  It  is  perfectly 
oonaistent  with  all  that  appears  here  on  tne  record 
that  the  assets  of  the  phuntiff  may  have  been  £50 
BKRB  than  his  debts. 

QvUu  in  support  of  the  role  was  not  called  on. 

Lord  GouxisoB,  C.  J. — It  ia  almost  too  dear  for 
airgnment  that  the  declaration  in  this  case  is  bad 
in  arrest  of  judgment.  The  declaration  states  an 
agreement  that,  in  consideration  that  the  plsintiff 
would  assign  all  his  estate  and  effects  to  the  defen- 
dants on  trust  for  the  equal  benefit  of  all  the 
ldainti£r8  creditors,  and  wonid  make  fall  dis- 
dosnre  of  all  his  estate,  the  defendants,  as  soon  as 
the  said  estate  and  effects  had  been  realised,  would 

?ky  back  to  the  plaintiff  501.  oat  of  the  proceeds, 
he  breach  is  non-payment  of  the  501.  so  agreed 
to  be  paid  to  the  plaintiff.  That  is  the  declara- 
tion, and  that  is  the  agreement  on  which  it 
is  based,  an  agreement  on  the  face  of  it  stating 
that  the  whole  estate  was  to  be  realised  for 
the  benefit  of  the  plaintiff's  creditors,  and  it 
moat  be  taken  that  the  amount  of  the  whole  estate 
woold  have  been  necessarv  to  defray  the  plaintiff's 
debts;  bat  this  being  so,  502.  cat  of  tiie  estate  was 
to  be  pud  back  to  Ute  plaintiff.  Therefore,  thd 
dedaration  states  on  the  face  of  it  an  wreement 
which  is  in  itself  a  fraud  on  tiie  plaintiff's  credi- 
tors, and  is  distinctly  against  the  policy  of  the 
bankrnptcy  laws.  mr.  Shortt  says  that  this 
agreement  might  be  made  valid  by  the  assent  of 
iM  the  plaintiff's  creditors ;  that  ia  possibly  true, 
but  there  is  nothing  here  to  show  ttiat  there  was 
any  such  assent.  I  am  therefore  of  opinion  that 
the  declaration  is  bad,  and  tEat  the  rale  onght  to 
be  made  absolute. 

Brbtt,  J. — It  seems  to  me  that  this  is  an  agree- 
ment which  sets  oat  with  the  most  shameless 
candour  a  fraud  whidi  was  intended  to  be  per- 
petrated on  the  creditors  of  the  plaintiff.  Sy  this 
agreement  the  plaintiff  assigns  his  estate  for  the 
benefit  of  his  creditors  ^enenilly,  but  makes  an 
amagement  with  two  fhendly  creditors,  by  which 
he  ia  to  keep  back  part  of  the  property.  We 
must  construe  the  agreement  as  it  would  have 
been  conatmed  at  the  time  when  it  was  made,  and 
therefore  the  declaration  is  as  bad  after  verdict  as 
before,  for  it  sets  forth  an  arrangement  which  no 
ooort  of  justice  onght  to  assist  in  giving  effect  to. 

LmoLBT,  3. — I  am  of  the  same  opinion.  The 
effect  of  the  agreement  set  out  in  the  declaration 
is  that  the  plaintiff  was  to  execate  a  deed  purport- 
ing to  assign  the  whole  of  his  property  for  the 
benefit  of  his  creditors,  which  deed  alone  was  to 
come  to  the  knowledge  of  the  general  body  of  the 
creditors ;  bat  there  was  a  secret  agreement  by 
which  the  two  creditors  to  whom  he  assigned  for 
the  benefit  of  the  whole  body  of  creditors  were  to 
give  back  part  of  the  property  which  was  assigned 
by  the  deed.  To  justify  a  transaction  this 
nature  one  of  two  thugs  is  necessary — either  all 
tfafl  credUon  mnst  know  of  and  consent  to  the 
■grsement,  or  the  assets  must  be  enough  to 
satisfy  the  whole  amount  of  the  debts  without  in- 
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cdnding  the  sum  ^reed  to  be  given  back.  It  does 
not  appear  that  either  <rf  wese  mrcnmstances 
existea  in  the  present  case. 

BuU  ahaahtU. 
Solioitors  for  the  plaintiff,  Miboard  and  White- 
headf  for  Jo$^h  OarTuther$,  Liverpool 
SoUmtoni  fbr  the  dafendanta,  Venn  and  Son. 


Ma/y  3  ancL  10. 
Green  t>.  WEioHi-Ca) 
S^^powner  and  master — Reaeonahle  notice  of  die- 

miaaal. 

The  master  of  a  ehip  in  the  absence  of  express 
stimulation  in  the  contract  of  hiring,  ie  entitled 
to  reaaonabU  notice  of  ditmiseal  from  the  ehip- 
otoner. 

This  was  an  action  for  wrongful  dnmissal,  brought 
by  the  plaintiff,  who  had  been  io  the  defendant's 
employment  as  captain  of  a  ship,  s«ain8t  the 
defendant,  who  was  a  shipowner.  The  ptiuntiff  had 
entered  into  an  agreement  with  the  defendant  to 
act  in  his  service  as  captain  of  the  ship  City  Camp, 
at  a  salary  after  the  rate  of  180L  a  year;  the 
wages  were  to  be^n  when  the  plaintiff  joined  the 
ship.  The  question  on  which  the  decision  turned 
was  whether  either  i»rty  could  determine  the 
agreement  without  notice,  and  the  clause  in  the 
agreement  relating  to  this  question  was  as  follows  : 
"Should  owners  require  captain  to  leave  the 
ship  abroad,  his  wages  to  ceaae  on  the  day  he  is 
required  to  give  up  the  command,  and  the  owners 
to  nave  the  option  of  paying  or  not  paying  his  ex- 
penses travelling  homo.  The  defendant  dis- 
missed the  plaintiff  without  notice  after  the  ship 
was  partly  loaded  for  an  outward  voyage,  and  it 
was  for  this  dismissal  that  the  present  action  was 
brought.  The  case  was  tried  before  Lush,  J.,  at 
the  Mverpool  Winter  Assizes  1875,  and  the  verdict 
was  directed  to  be  entered  for  the  defendant. 
A  rule  nisi  was  afterwards  obtained  for  a  new 
trial  on  the  ground  of  misdirection  by  the  learned 
judge,  in  ruling  that  the  plaintiff,  having  agreed 
to  the  terms  of  the  engagement,  could  be  dis- 
missed without  notice. 

T.  H.  James  showed  cause. — The  agreement  does 
not  entitle  the  plaintiff  to  notice  if  he  is  discharged 
abroad,  for  if  he  is  entitled  to  notice  under  such 
circumstances  the  proviBion  that  wa^es  are  to 
Cease  from  the  day  when  the  captain  is  required 
to  give  up  the  command  would  have  no  meaning, 
and  there  is  nothing  in  the  agreement  to  show 
that  he  is  entitled  to  notice  if  discharged  in  this 
country.  Where  there  is  no  specific  agreement  as 
to  notice,  the  question  mast  be  determined  by 
custom ;  Manley  Smith  on  Master  and  Servant, 
pa^  77,  3rd  edition;  but  where  there  is  no  stipu- 
lation and  no  cnstom  there  is  no  right  to  notice. 
In  the  cases  where  it  has  been  held  that  uotice 
was  necessary,  there  has  always  been  evidence  ol* 
custom,  as  in  Hiscox  v.  Batchellor  {15  L.  T.  Rep. 
N.  S.  5i3).  la  Fox'ill  v.  The  International  Lund 
Credit  Company  (16  L.  T.  Sep.  N.  S.  637),  the 
jury  found  that  the  custom  was  proved.  Here 
notice  is  excluded  by  the  contract. 

Serachell,  Q.C.  {M'ConneU  with  him)  in  support 
of  the  rule.  The  ruling  of  the  learned  judge  at 
the  trial  cannot  be  supported.  It  musb  be  ad- 
mitted that  there   is  no  inflexible   rule,  but 
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an  indefinite  hiring  is  primd  faete  a  yearly 
hiring.  If  the  plaintiff  can  be  diamiBsedat  any  time 
Trithout  notice,  he  can  leave  the  service  at  any 
time  without  notice,  and  this  cannot  have  been 
the  intention  of  the  parties.  The  plaintiff  was  at 
least  entitled  to  snch  notice  as  was  reason- 
able under  the  circnmstances.  This  view  is 
consistent  with  the  law  as  laid  down  by 
Pollock,  O.B.,  in  Fairman  v.  Oakford  (5  H.  &  N. 
635 ;  29  L.  J.  459,  Ex.),  nhere  he  says,  "there  is  no 
inflexible  rule  that  a  general  hiring  is  a  hiring  for 
a  year;  each  partioolar  case  must  dspend  on  its 
own  oinrnmstanceB.  from  much  ^eiperience  oS 
jnries  I  have  oome  to  the  conolnsion  that  nsnally 
the  indefinite  hiring  of  a  olerk  is  not  a  fairing  for  a 
year  absolutely,  but  rather  one  determinaluiB  by 
three  months'  notice." 

Our.  adv.  vuU. 

Mt^  10. — The  jadgment  of  the  court  (Lord 
Oolendge  C.J.,  and  Archibald  and  Lindley  JJ.), 
was  delivered  by 

Lord  OoLBKiDGE  O.J.— This  was  an  action  tried 
before  my  brother  Lush,  at  Liverpool,  in  Dec. 
1875,  in  which  he  directed  a  verdict  to  be  entered 
for  the  defendant,  and  we  have  to  determine 
whether  that  direction  was  correct.  The  plaintiff 
bad  been  the  master  of  the  ship  GUy  Camp,  under 
a  written  contract  dated  the  28th  of  March  1875, 
from  that  day  until  the  10th  of  Aug.  1875,  when 
he  was  dismissed,  not  for  misconduct,  but  without 
notice,  tha  defendant  contending  that  by  the  terms 
of  the  omtract  between  the  plaintiff  and  himself, 
the  plaintiff  was  not  entitled  to  any  notice  before 
dismissal.  Other  points  arooe  in  the  case,  bnt 
were  not  discussed  before  us.  The  action  was 
brought  for  a  dismissal,  wrongful  in  being  nithont 
notice,  and  the  sole  question  argued  was  whether, 
under  the  contract,  the  plaintiff  was  entitled  to 
notice  before  dismissal,  and  on  this  single  point 
my  brother  Lush  directed  the  verdict  for  the 
defendant.  The  contract,  so  far  as  it  ia  material 
to  set  it  'out,  was  as  follows :  "  I  hereby  accept 
the  command  of  the  ship  City  Camp  on  the  follow- 
ing terms  :  Salary  to  be  at  and  ^ter  the  rate  of 
1801.  sterling  per  annum."  Then  followed  certain 
other  terms  not  material,  and  then  "  Should  owners 
require  captain  to  leave  the  ship  abroad,  hin  wages 
to  cease  on  the  day  he  is  required  to  give  up  the 
command,  and  the  owners  have  the  option  of 

Eaying  or  not  paying  his  expenses  travelling 
ome.  Wages  to  begin  when  captain  joins 
the  ship.  Francis  Green,  master  Oity  Camp." 
It  was  contended  for  the  plaintiff  that  under  this 
contract  he  was  entitled  to  a  reasonable  notice 
before  dismissal,  at  any  rate  ^  dismissed  in  this 
country ;  and  my  brother  Lush  held  that  he  was 
not ;  but  upon  consideration  we  are  of  opinion  that 
he  was.  The  relation  of  Ihe  master  of  a  ship  to 
his  employer,  the  shipowner,  is  not  one  in  which, 
in  the  case  of  an  indefinite  hiring,  the  law  has 
made,  and  there  was  no  evidence  of  any  custom 
making,  the  hiring  a  hiring  for  a  year,  or  for  any 
other  definite  time,  nor  the  notice  by  which  the 
service  is  to  be  determined  certain.  As  to  the 
hiring  we  adopt  the  language  of  Pollock,  C.B.  in 
delivering  the  judgment  of  the  court  in  Fairman 
v.  Oak/ord  (5  H.  &  N.  635 ;  29  L.  J.  459,  Ex.) : 
"There  is  no  inflexible  rule  that  an  indefinite 
hiring  is  a  hiring  fora  year.  Each  particular  case 
mnst  depend  upon  its  own  oircumstauces."  As 
'n  the  notice  we  think  the  sound  oonstruotion  of 
the  confcnot  before  as  is  thM,  except  in  tiie  aingle 
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I  case  provided  for  by  its  terms,  there  must  be  a 
reasonable  notice  before  it  can  be  put  an  end  to  by 
either  party.  The  rule  of  oonstraction  mnst  be  the 
same  for  both  parties  to  the  contract.  If  the  ship- 
owner may  dismiss  the  master  without  notice  on 
the  very  eve  of  a  voyage,  the  master  may  leave  the 
ship  without  notice  at  the  same  point  of  time.  But 
the  great  inconvenience  and  heavy  loss  which 
might  be.  and  indeed  in  most  cases  would  be,  in- 
flicted on  the  shipowner,  without  any  remedy  by 
such  a  construction  of  the  contract,  if  acted  on  far 
the  master,  lead  ns  to  believe  that  saoh  is  not  and 
could  not  be  the  meaning  of  the  oontractt  nor  the 
intention  of  the  parties  to  it.  The  loss  and  incon- 
venienoe  to  the  master  fdlowing  upon  the  oonstmo- 
tion  contended  for,  though  not  positively  so  sreat, 
may  be  relatively  very  great  indeed ;  and  l^s 
consideration  points  to  the  same  conclusion.  The 
provision  that  the  master's  wages  shall  cease 
mstantly  upon  dismissal  abroad  may  well  have 
been  intended  to  prevent  any  question  as  to  the 
shipowner  being  liable  to  the  whole  expense  of 
bringing  the  master  back  to  the  United  Kingdom; 
and  does  not  appear  to  us  to  permit  an  argument 
for  construing  the  contract  so  as  to  enable  either 
party  to  put  an  end  to  it  at  any  time  without 
notice  of  any  kind.  Indeed,  upon  the  constmo- 
tion  of  the  contract  contended  for  by  the  plaintiff, 
and  if  no  notice  before  putting  an  end  to  it  was 
required  at  any  time  on  the  part  of  either  master 
or  shipowner,  it  is  not  easy  to  assign  a  reason  for 
the  ii»ertion  of  this  partioolar  provision  into  the 
oontraot.  Nor  was  any  satisfbctory  raaon  offered 
to  as  why  the  rale,  Eitpresno  uniut  e$t  exdu*io 
oZtoriuv,  should  not  apply  to.it.  We  think,  there- 
fore, that  under  his  contract,  as  the  master  oonld 
not,  except  under  very  unosnal  oircnmstanoee,  be 
dismissed  during  the  continuance  of  a  voyage,  and 
while  the  vessel  was  at  sea,  so  he  was  entitled  to 
some  notice,  and  that  is  to  reasonable  notice,  before 
dismissal  in  this  country.  There  is  some  authority 
for  aaying  that  as  a  proposition  of  general  law 
reasonable  notice  is  to  be  implied  as  a  term  of 
such  a  contract  of  hiring  as  this.  Sir  John  Byles 
so  laid  down  the  law  at  Niai  Frias,  in  the  case  of 
Hitcoz  V.  BatcheUor  (15  L.  T.  Rep.  N.  S.  543),  and 
the  case  of  Fairman  v.  Oakford  (5  H.  A  N.  635 ; 
29  L.  J.  459,  Ex.),  already  referred  to,  seems,  if  the 
facts  of  it  be  oarefuIW  considered,  to  bo  an  autho- 
rity to  the  same  effect.  For  in  the  absence  of 
stipulation  for  any  notioe,  a  month's  notice  was 
held  reasonable  to  determine  an  indefinite  fairinK 
of  a  clerk,  on  the  ground  that  the  same  clerk  had 
accepted  such  a  notice  as  sufficient  to  determine  a 
former  indefinite  hiring,  also  withont  stipalation 
for  notice  of  any  kind.  It  is  nowhere  suggested  that 
the  absence  of  stipulation  made  no  notice  neces- 
sary  in  either  of  the  hirings,  which  would  have 
been  a  short  and  simple  ^und,  if  a  sound  one, 
for  upholding  the  verdict  in  that  case.  But  with- 
out intending  to  throw  any  doubt  whatever  upoo 
these  cases,  we  decide  the  one  before  us  upon  its 
own  circumstances,  and  upon  considerations  espe- 
cially applicable  to  the  oootract  on  which  the  dis- 
pute arose.  And  we  think  that  the  order  mnst  be 
absolute  for  a  new  triaL 

Order  abtoluie. 
SoUdtors  for  plaintiff,  Eoana  and  LodeeUt  Linr^ 
pooL 

Solidtors  {ot  the  defendant,  Qregoryt  Boto^ 
diffes,  and  Oo.,  for  SuXl,  Stone,  and  Fletcher,  Liver- 
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ThurBday,  Jan.  20. 
(Before  Bkamwell,  Auphlett,  and  Huddlibton* 
BB.) 

Flo  V.  Fbask  Keenz  and  Byhb.  (a) 
Judieaiwn  Aet  1875— BuZef  of  court  under—Judge'B 
order  for  tlaUment  of  names  of  defendants*  oo- 
parinert— Order  X"PX,  nde  10— JwJye'*  order 
for  a  verified  account  undw — Order  XV.,  ndet 
1,  2 — DUohedtemie  to  «ucfc  ordeire — AUachment 
under  Order  XXXL,  rule  20. 
A  jadge*a  order  for  a  ataiement  of  the  names  of  a 
d^endant'e  eo-partners,  under  Or^er  XVI.,  rule 
10  of  the  3ulee  of  C(yurt,1875,orfor  a  verifiedac- 
cotmt  under  Order  XV.,  rules  1  and  2,  are  neither 
of  them  an  order  for  "  discovery  or  vnapection" 
within  Order  XXXI.,  rule  20,  and  coneeguently 
the  provisions  in  tite  said  last  named  order  for 
ailtiehment  in  case  of  disobedience  do  not  apply 
to  disobedienee  of  such  judge's  orders. 
This  was  an  applicacioa  on  the  plaintiff's  part  for 
an  attachment  under  Order  XXXl.,  rale  20,  of  the 
Boles  of  Gonrt  1875,  ogunst  the  defendant  Frank 
Keene,  for  disobedience  of  the  judge's  order  under 
the  following  droumstances :  On  the  11th  Dec 
1875,  an  order  was  made  b^  Huddleston,  B.,  on 
the  application  of  the  plaintiff  at  chambers,  under 
Order  XVI.,  rule  10  of  the  Bules  of  Court  1875. 
directing  that  the  defendant  Frank  Keene,  who 
was  the  only  person  who  had  appeared  to  the  writ 
in  the  action,  should  deliver  to  the  plaintiff  within 
one  week,  a  statement  in  writing  verifled  bj 
affidavit,  of  the  names,  &xs.,  of  the  persons  who 
were,    in  the  previous   month  of  September, 
partners  with  mm,  the  defendant  F.  S.  Keene, 
in  the  firm  of  Frank  Keene  and  Byne. 

A  summons  was  subsequently  taken  out  under 
Order  Xy.,  rules  1,  2,  and  a  judge's  order  was 
thereupon  made  on  the  23rd  Dec.  1875,  bv  consent, 
that  the  defendant  should  within  ten  days  file  a 
detailed  account  verified  by  affidavit,  of  all  the 
moneys  received  hj  him  for  the  sate  of  certain 
soods  entrusted  to  him  by  the  plaintiff  fbr  sale. 
It  was  alleged  by  the  pluntiff  in  the  affidavit  now 
made  in  support  of  the  present  motion,  that  the 
above-mentioned  judge's  orders  of  the  15th  and 
23rd  Dec.  had  been  duly  served  on  the  solicitor  of 
the  defendant  Frank  ^ene,  and  that  neither  of 
such  orders  had  been  complied  with.(&) 
Morton  fbr  the  plaintiff,  now  moved  under  Order 

(a)  Bigartsd  bf  H.  Lxioa,  Es^i  BsndrtagtHt^Lsw. 

(b)  The  ft^owisff  are  the  material  Orders  and  Bobs  of 
Court  nnder  the  JmdkatOM  Aat  1B75,  <ai  whioh  the 
qoestkm  torsed  1 

OrdflC  XV.,  nie  1.  la  dslaiilt  at  appesnaoe  to  a  mm- 
moita  Indorsed  ander  Order  III., role  8,  and  after  appeu^ 
Mioe,  nnlsM  the  dabtOT,  bv  sfid&vit  or  otherwise  wluflea 
the  oonrt,  or  a  pudge,  that  there  in  some  preliminair 
qnaation  to  b*  tried,  an  order  for  the  aeooont  olaimed, 
witii  all  dizeotions  now  asoai  in  the  Court  of  Chanflstj 
in  siisilar  caies,  shall  b«  forthwith  made. 

Bale  3.  An  appUoation  for  sac^  order,  m  meatioaed  in 
the  last  preoedins  rule,  ibaU  be  made  07  aommona,  and 
be  ai^poried  bv  affidavit  filed  on  bdtalf  of  the  plaintilt, 
atatbv  eoBdaelj  itaa  gronnds  of  his  dUim  to  an  nooonnt. 
The  Kii^aalionmay  bamadeat  say  tinw  after  tba  tlaw 
for  entering  appearaDoe  has  expired. 

Order  XVI. ,  mle  10.  Any  two  or  more  persona  olaiming 
or  being  liable  as  oopartoers,  may  ene  or  be  aned  in  the 
naBM  oC  their  raapeottve  firms,  if  any ;  and  any  par^  to 
■a  aefeiaa  may  in  snoh  ease  apply  by  rammooa  to  a  jadge 
for  a  atatement  of  the  names  of  taa  peraona  who  are  00- 
partners  in  any  inch  firm,  to  be  f  arniined  in  saoh  manner 
and  verified  <m  oath  or  otbsrwise,  aa  the  jndge  amy 
<Lreot. 
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XXXL,  rule  20,  for  an  attachment  against  the 
defendant  Frank  Keene  for  disobedience  to  the 
judge's  orders  above  mentioned.  By  Order  XXXL, 
rule  20,  it  was  provided  that  "  Tf  any  party  fails 
to  comply  with  any  order  to  answer  incerrog^ohes 
or  for  discovery  or  inspection  of  documents,  he 
shall  be  liable  to  attachment,"  Ac  Ac,  and  he 
submitted  that  the  defendant  by  his  disobedience 
to  the  orders  in  question  had  brought  himself 
within  the  penalties  of  Order  XXXL,  rule  20,  for 
disobedienoe  to  orders  for  disoorery  or  inspeotioii; 
but 

The  GonB.T  were  of  opinion  that  neither  of  the 
two  orders  of  the  15th  and  23rd  Deo.  was  an  order 
for  "  discovery  "  or  "  inspection  "  within  the  mean- 
ing or  terms  of  Order  XXXL  rule,  20,  lud  they  ao- 
cordiogly  refused  to  grant  tiie  plamtiff's  applioa- 
tion  for  an  attachment. 

Application  refused. 

Solicitors  for  the  plaintiff,  Shaw,  Bosooe,  and 
Matsey.   

Monday,  June  26. 
(Before  BsAinraLL  and  Akfelett,  BB.) 

PbeSTON  AKD  OTHKKfi  V.  LaHONT  AND  AirOTHBB.((K) 

Practice — Jurisdiction — Service  of  writ  out  of— 
Statement  of  defence  raising  ^stUm  of  propriety 
of  service — Plea  to  jmisdvAiOn — Judicature  Aet 
1S75— BuZm  qf  Court  under—Order  IL,  ruZe*  4 
and  5— Order  XI.,  rules  1,  3. 
Whether  the  tuhje^  matter  of  the  action  is  such  that 
service  of  the  writ  out  of  the  jurisdiction  ought  to 
be  allowed  under  Order  XI.,  rule  1,  of  the  Mtdes 
of  Court  1875,  is  a  question  which  a  defendant 
canmot  raise  v^on  his  staiement  of  defence  ;  aueh 
question  being  one  exclusive^/  for  th^  discretion 
and  decision  of  the  court  or  a  judge,  subject  to 
appeal;  and  when  once  the  question  has  been  so 
decided  the  service  cannot  be  set  aside,  but  must 
stand,  and  the  defendant  must  defend  the  action 
on  its  m^ri^s. 
This  was  an  application  on  the  part  of  the  plain- 
tiffs, who  had  brought  an  action  against  the  defen- 
dants to  recover  the  price  of  goods  sold  and 
delivered,  to  strike  out  the  statement  of  defence 
filed  by  the  defendants  as  wholly  bad. 

The  st^ment  of  deEenoe  so  otnected  to  con- 
tained allegaticms  to  the  followlnir  effect :  That  the 
action  was  commenced  on  the  18th  Jan.  1876,  by 
a  writ  in  the  form  given  in  the  Boles  of  Oourt 
1875,  Appendix  A,  ^rt  I,  Form  2,  under  oolonr 
of  Order  XL,  rules  4,  5,  and  was  served  on  the 
defendants  at  Glasgow,  in  Scotland ;  that  the 
action  was  brought  for  the  breach  of  a  contract 
made  at  Glasgow,  and  out  of  the  jurisdiction  of 
this  court ;  that  there  never  was  any  breach  of  it 
within  the  jurisdiction,  and  that  none  of  the  cir- 
cumstances  mentioned  in  Order  •  XL,  rule  1, 
existed;  that  the  defendants  were  bom  in  Scot- 
land Scottish  subjects  of  the  Queen,  and  of  parents 
who  were  also  sucb  subjects,  and  were  long  before 
and  at  the  time  of  and  ever  since  the  issuing  of  the 
writ,  resident  and  domiciled  in  Scotland  alone,  and 
had  not  been  daring  the  same  period  resident  or 
domioiled  in  England,  or  within  the  jurisdiction, 
and  were  entitled  to  M  the  privileges  and  immnni* 
ties  secnred  to  the  Scottish  subjects  of  the 
Queen;  that,  even  if  uaj  of  the  curoumstanoes 
mentioned  in  Order  XL,  rule  1,  existed,  the 
subject  matter  of  the  action  was  alleged  debts 
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or  breaches  cri!  contract  by  non-payment  of 
money,  over  which,  when  the  Jadicatore  Aot 
1873  was  passed,  no  court  oE  equity  had  jaris- 
diction,  bnt  which  were  wholly  within  the  exolu- 
sive  inriBdiction  of  the  common  law  conrta ;  that 
no  ooart,  the  jurisdiction  whereof  iB  transferred  to 
or  vested  in  this  or  any  conrt  by  the  Jndioatore 
Act  1873  or  1875,  nor  any  other  conrt  save  the 
ooorts  established  in  Scotland,  bad  np  to  the  pass- 
ing of  the  Judicature  Act  1873,  any  jurisdiction  or 
oogni sauce  over  such  subject  matters  as  those  in 
this  action  exercisable  by  process  in  Scotland,  or 
had  an^  validity  in  Scotland,  or  as  regards  per- 
sons bving  in  Scotland;  that  no  jurisdiction 
oapftble  of  oeing  exerdsed  was  transferred  to  or 
Tested  in  &is  court  by  sect.  22  of  the  Jndioatare 
Act  1873 ;  that  several  of  the  Sootoh  courts,  and 
partioularly  the  Court  of  Sesuon  at  Edinbui^h, 
nave  complete  jurisdistion  over  all  the  sabjeot- 
ms^ters  of  this  action  and  the  defendante,  and  can 
do  complete  justice  herein. 

The  plaintiffs  carried  on  business  at  Deptford, 
in  Kent,  under  the  style  of  John  Stone  and 
Comjiany,  and  the  defendant  lived,  as  before 
mentioned,  at  Glasgow.  The  goods,  which  were 
the  subject-matter  of  the  action,  were  ordered  by 
the  defendants  in  Glasgow  of  the  plaintiffs'  agent 
or  traveller  there,  who,  io  usual  and  ordinary 
course,  transmitted  the  order  by  post  to  the 
plaintiffs,  who  thereupon  forwarded  the  goods  by 
carrier  to  the  defendants  at  Glasgow.  The 
invoice  sent  with  the  goods  was  neaded  as 
follows :  "  Favment  to  be  made  direct  to  J.  Stone 
and  Co.,  Xjondon.  Cheques  crossed  London  and 
Westminster  Bank." 

The  plaintiffs  had  on  the  18th  Jan.,  under 
the  Rules  of  Court  1875,  Order  II.,  rules 
4,  5,  and  Order  XI.,  rules  1,  3,  obtained  leave  of 
Lii^ey,  J.,  at  chambers,  to  issue  the  writ  out 
of  the  jarisdiction,  and  which  writ  was  served 
on  the  defendants  in  Glasgow.  The  defen- 
dants appeared  an  the  19t^  Feb.,  and  asked 
for  a  statement  of  olaim.  On  the  28th  Feb.  the 
plaintiff  applied  for  leave  to  sign  judgment.  The 
drfendants  obtained  -an  extension  of  time  on 
several  occasions,  and  on  the  13th  March  leave 
was  given  to  them  to  defend  on  an  affidavit 
setting  out  the  fact  that  there  was  no  jurisdic- 
tion. Time  orders  were  subsequently  obtained, 
until  the  15th  May  when  the  defendants  took  out 
a  summons  at  chambers  to  set  aside  the  order  of 
Lindley,  J.  for  service  of  the  writ  and  all 
Bubsequent  proceedings  on  the  ground  that  the 
case  md  not  come  within  Order  XI.  rule  1,  and 
that  the  English  courts  had  no  jurisdiction,  and 
that  no  part  of  the  cause  of  action  arose  in  this 
oonntry.  The  learned  jndge  (Archibald,  J.)  at 
chambers,  on  the  17th  May,  refused  to  make  any 
order,  on  the  ground  that  the  defendants  had 
appowred,  imd  that  the  applimtion  was  too  late ; 
and  that  decision  of  the  learned  judge  was  after- 
wards on  the  29th  May  affirmed  on  appeal  by  the 
Exchequer  Division  of  the  High  Court  of  Justice* 
ooDsisting  of  Kelly,  C.B.  and  Cleasby,  B.,  on  iiie 
same  ground,  and  also  on  the  ground  that  there 
was  a  breach  of  contract  within  the  jurisdiction, 
BO  as  to  bring  Uie  caso  within  Order  Xl.,  rule  l.(a} 

(a)  The  foUow^Orden  and  Bnlas  of  Court  under  the 
Jndioatiire  Aot  1876,  ace  matttial  to  flu  oase ; 

Order  11.,  rale  ^  No  writ  of  iiumnona  for  serrioe  out 
ol  the  jaiisdiatiim,  or  of  wiiiflh  aotioa  is  to  be  giren  out 


The  plaintiffs  then  applied  to  the  court  to  Btrfln 
out  the  statement  of  defence,  and 

0.  Dodd,  on  their  behalf,  now  supported  the 
application,  and  submitted  that  the  statement  of 
deience  was  bad,  as  amoiinting  to  a  plea  in  abate* 
ment,  which  was  abolished  by  the  Bnles  of  Court 
1875,  Order  XIX,  rule  13,  which  provides  that 
"  no  plea  or  defence  shall  be  pleaded  in  abate* 
ment.  The  point  had  been  decided  at  chambers 
by  the  judge,  who  htld  the  facts  and  evidence 
before  him,  and  it  cannot  be  raised  plea.  Any 
irregularity,  if  there  was  such  in  the  service  <n 
the  writ,  has  been  waived  by  the  defendants 
appearing  uid  asking  for  a  statement  of  the 
plaintiffs  olaim.  Bnt  if  this  were  not  noj  the 
issuing  of  the  writ  oonolndes  the  quesM<m  of  juris- 
diction. He  referred  to  the  Stat.  4  Anne,  c  16. 
seot.  11,  respecting  dilatory  plMS,  and  cited 

Etc  parte  Bohertton,  Be  Moreton;  82  I..  T.  Bop. 
NTS.697:  L.  Bep.  20  £q.  733; 

Drummond  t.  Drummond,  18  L.  T.  Bep.  N.  S.  SM; 
14  L.  T.  Bep.  N.  8.  822 ;  85  L.  J.  780.  Oh. ;  U 
Jur.  N.  S.  581 ;  L.  Bep.  2  Ch.  32,  Order  x.,  rale  1. 

O.  Grompton,  for  the  defendants,  contra. — This 
is  a  plea  to  the  jurisdiction,  and  that  is  a  question 
of  fact  for  a  jury,  and  not  for  the  snmmaTy  deci- 
sion of  a  judge  at  chambers.  S  it  were  bd  action 
with  respect  to  land  upon  the  Scotch  border,  and 
the  defbndants  wished  to  raise  the  question  whether 
it  was  on  the  English  or  Scotch  side,  th^  would 
have  the  right  to  try  that  question  before  a  jury ; 
and  so,  in  the  present  case,  the  defenduits  have 
a  right  to  prove  facts,  showing  that  there  was  no 
contract  in  England.  The  Bules  of  Court  1875 
could  not  have  intended  that  such  qneations 
should  be  summarily  disposed  of  at  diamLben. 

0,  Dodd  was  not  called  on  to  reply. 

BKAjfwxLL,  B.— Were  this  statement  of  defence 
a  plansibly  good  one  it  oa^ht  not  to  be  struck  crat, 
but  I  am  of  opinion  that  in  this  case  we  are  deal- 
ing with  one  that  is  manifestly  a  very  bad  one,  and 
which  therefore  ought  nob  to  be  allowed  to  stand. 
It  is  really  not  a  plea  to  the  jurisdiction  at  all,  bat 
rather  one  to  the  propriety  of  the  service  of  the 

of  the  joiisdiotion,  shall  be  isaned  without  the  leave  of  a 
ooart  t»  judge. 

Rule  6.  A.  writ  of  amnmoDs  to  be  serred  ovt  of 
joriadiotioD,  or  of  whiah  notioe  ia  to  be  gives  ont  ol  41m 
juriadiotion,  shall  be  in  the  Form  No.  2,  in  Fart  I.  ol 
Appendix  A  hereto,  with  saoh  varistioaa  as  oirounstaneea 
ma7  require.  Suoh  ootiaa  shsU  be  fat  Fatm  So,  8  in  tka 
aame  piri^  wttii  sneh  TariaUons  as  efaosaatsnoes 
leqiure. 

Order  XI.,  rnle  1.  Serrioe  oat  of  the  jarisdiotioa  of  a 
writ  of  Bommooa,  or  notioe  of  a  writ  <«  nmwoaa,  waa^ 
be  allowed  the  eonrt  a  jodge,  iriwnever  wbola 
or  any  part  of  the  sot^eot-tnanet  of  tba  aotioB  ia  land  or 
atook,  or  other  property  sitaate  within  the  joriadiatioB, 
or  any  aot,  deed,  will,  or  thine  affeeting  aveh  land,  stoek, 
or  property,  and  whenever  ue  ooutraot  vhioh  ia  aovckt 
to  be  Miforoed  or  resoinded,  diaaolved,  annulled,  or  otbor- 
wiee  ^eoted  in  any  anch  action,  or  for  the  breaeh  wbecvoC 
damagea  or  other  relief  are  or  ia  demanded  in  Buah  aotuim. 
waa  made  or  entered  into  within  the  joriadJotioa,  and 
whenever  there  haa  been  a  breaoh  within  the  jariadiettoa 
of  any  contract,  wherever  made,  and  vhanevar  aaj'  Mik 
or  thmg  sooght  to  be  reatmined  or  removed,  or  tat  whieh 
damagea  are  aon^bt  to  be  xeoovered,  waa  or  ia  to  bs  dosM 
or  ia  situate  witmn  the  jariadiotion. 

Bnle  3.  Eveir  applioatiim  for  leave  to  awra  tmak  vraift 
or  notioe  on  a  defendant  oat  of  the  jariadiotion,  shall  ba 
anpported  by  evidenoe,  by  affldarit  or  oiherwiaa,  ihmriag 
in  what  plaoe  or  ooanty  such  defendant  ia  or  prob«iblT 
may  be  loond,  aad  whether  soch  defendant  is  a  Britlda 
aabjeet  or  not,  and  Uis  grosnda  np^  whioh  ttw  appilfcm 
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writ  on  the  defendaula  wliicdi  has  taken  plaoe. 
Hie  statement  of  defeaioe  is  not  eqnivalent  to  a 
plea  that,  if  the  defei^antahad  been  found  within 
the  jurisdiction  of  the  ooart,  the  action  coald  not 
have  been  maintained.  In  my  opinion,  the  coart 
has  jarisdiction  in  the  matter.  The  effect  of  the 
rules  r^atire  to  this  question  is,  that  a  plaintiff 
has  not  a  right  of  his  own  Choice  to  issne  a  writ 
for  servioe  on  a  defendant  out  of  the  jurisdiction, 
bat  he  must,  first  of  all,  before  he  can  serre  the 
writ,  obtain  the  leave  of  the  court  or  a  judge,  and 
the  oonrt  or  the  jodge,  upon  being  satisfied  by  the 
eridenoe  adduced  before  them,  pnrBuant  to  rule  3, 
of  Order  XI.,  and  being  guided  by  and  acting 
upon  the  prindples  laid  down  in  rule  1  of  that 
CMBr,  will  givesnoh  leare.  The  jadge,  of  course, 
ntn'  be  wrong  in  granting  the  leave,  and  if  bo  the 
defendant  is  at  liberty  and  entitled  to  apply  to  set 
it  aside  on  the  ground  of  misjiake  or  some 
other  ground  sumcient  for  the  purpose.  Bat 
if  the  order  giving  leave  is  not  set  aside, 
tiien  the  order  for  service  must  stand,  sai 
the  action  mast  go  on.  There  is  no  way  of 
lusing  the  point  by  plea  or  statement  of  defence. 
In  other  words,  under  the  orders  and  rules  an 
application  is  nuide  to  the  court  or  a  judge  for 
leave  to  issue  a  writ  and  serve  it  ont  of  the  juria- 
diction,  and  the  issne  and  service  may  be  allowed. 
The  question  whether  the  action  is  within  order 
X[.,  rule  1,  is  a  question  for  the  court  or  jndge, 
acting  upon  proper  affidavits,  supplemented  by 
other  evidence,  and  their  decision  upon  the  qnes- 
tkm  is,  snbjeot  to  review  on  appeal — the  only 
deeinm  on  the  question  of  service;  and,  when 
onea  that  question  has  been  so  deoided  the 
serrioe  oumot  be  Mt  aside,  but  must  stand,  and 
the  defendant  must  defend  the  action  on  its 
merits.  Of  course  the  defendant  may,  in  his 
defence,  allege  that  be  uever  made  the  contract, 
or  never  broke  it.  but  he  is  not  at  liberty  to 
sa;^  what  the  defendant  baa  said  here.  I  am  of 
(^nioo,  therefore,  that  the  plaintiff's  applica- 
tion to  set  aside  this  statement  of  defence  mnst 
be  granted. 

Ajcthuete,  B. — I  am  of  the  same  opinion,  and 
am  quite  clear  that  this  is  not  a  plea  to  the 
jurisdiction,  but  to  the  manner  of  the  service 
of  the  writ.  The  court,  or  the  judge  at 
chambers,  has  a  discretionan^  power,  and  oaght 
not  to  maJce  any  order  at  all  tor  the  servioe  of  a 
writ  ont  of  the  jurisdiction,  unless  upon  being 
•atiafied  that  the  cause  of  action  arose  in  this 
fxinati^,  and  that  it  comes  within  the  instances 
given  m  Order  XI.,  rule  ],  they  decide  on  the 
prt^irie^  of  the  serrioe  of  the  writ,  and  such 
dacuion  may  be  reversed  and  questioned  on  apjieal 
to  the  Court  of  Appeal,  and  if  needful  even  to  the 
Birase  <rf  Lords,  This  mode  of  proceeding  is,  it 
seems  to  me,  both  convenient  and  usefai,  as  it 
enables  the  question  of  inrisdiotion  to  be  raised 
and  MAtled  in  a  cheap  and  speedy  manner,  before 
expense  is  incurred  in  relation  to  the  defence  of 
the  action  on  the  merits  ;  whereas,  if  the  qaestion 
ooold  be  luiaed  by  plea,  and  it  should  in  tbe  end 
be  determined  that  the  case  is  not  one  within  Order 
XI.,  rnle  I,  then  all  the  expenses  of  pleading  and 
defending  the  acticm  would  be  utterlv  wasted  and 
thrown  away.  In  my  judgment,  both  convenience 
and  justice  concur  in  requiring  that  snob  a  qnes- 
ttoD  should  not  be  allowed  to  be  the  subject  of  a 
ple^  or  of  a  statement  of  defence.  This  state- 
uaoot  of  defence,  therefore,  must  not  be  allowed  to 


[Bx.  Dir. 

stand,  and  the  plaints  application  to  strike  it 
out  must  be  granted.  Application  grcmtetL 

Solicitor  for  the  plaintiffs,  JJhgrt  Weat. 

Solicitor  for  the  defenduits,  O.  BuUihtr,  agent 
for  Qaovn  BamUton,  Glasgow. 


Nov,  4, 1875,  and  May  22, 1876. 

[Before  Ebllt,  G.B.,  and  Buhwbll  and  Oueasbt, 
BB.) 

FiCKAKD  V.  HABSU.aB  AND  U[OTHXB.(a) 

BiU  of  tale  —  Affidavit  jUed  on  registraiion — 
Detcrvptionin  of"  every  atte$iiiigiBitneM" — Tujo 
witnesBOM  and  detcription  of  one  only — VaUdHy 
of  bill  of  sale — Grantor  retaining  we  of  goode  tu 
part  of  salary  aa  eervani — Possesnon — Apparent 
aftd  actual. 

The  gooda  of  an  execution  debtor  tohitih  were  attigned 
by  him  to  the  plaint^  by  a  biU  of  aale,  were  Ml 
in  the  houae  ofwhien  the  grantor  toaa  in  the  tole 
oecttpation,  under  an  arrangement  behoeen  him 
and       grantee  that  he  ahould  reeide  there  amd 
manage  a  buaineaa  aa  aervant  of  the  grantee  (the 
plaintiff),  at  a  taeeldy  aalary  with  0ie  uae  and 
enjoyment  of  the  aaid  gooda.    The  biU  of  aale  toaa 
inauffi^lenily  registered,  by  reason  of  the  omieaion 
in  the  affidavita  of  the  deecri^tion  of  one  of  the 
ttoo  attesting  witnesaea.    The  gooda  having  been 
aeized  by  the  dtfendanta  under  an  execution  iaeued 
against  the  grantor,  it  toaa 
Held,  maMng  absolute  a  ride  to  enter  the  ver- 
dict for  the  defendants:  first,  that  (he  bill  of 
sale  being  attested  by  two  witneaees,  the  registra- 
tion of  it  wa^  invalid  by  reason  of  the  affidami 
filed  with  the  copy  of  the  bill  of  sale  containing 
the  deacription  of  only  one  of  such  witmtua; 
and,  secondly,  tiuU  the  goodneeretn  the  apparent 
possession  of  ihemvntor^  tfcs  saMcufton  debtor, 
and  Qiat  OLethehiu  of  aale  uma  invalid  by  reaaon 
of  ita  inaaffiAent  regiatration,  the  grantee  (the 
plaintiff)  could  not  daim  the  gooda  under  it,  aa 
againat  the  de/endanta,  the  exeiattion  creditora. 
This  was  an  interpleader  issue  for  the  purpose  of 
trying  the  right  whether  certain  goods  which  had 
been  seized  1^  the  sheriff  under  a  writ  of  fi.  fa.  on 
a  judgment  recovered  by  the  defendants  a^ainst- 
one  Heory  Fiokard,  the  brother  of  the  plamtiff, 
were  at  the  time  of  such  seizure  the  property  of' 
the  plaintiff  aa  against  the  defendants.. 

Upon  the  trial  of  the  case  at  Kingston,  at  the 
spring  assizes  for  Surrey,  in  1875,  before  Mr. 
Joyce,  Q.C.,  sitting  as  commissioner,  the  following 
were  the  facts  as  proved : 

The  plaintiff  Edwin  Piokord  was  a  dairymaOr 
carrying  on  business  at  Brixton.  His  brother, 
Henry  Pickard,  the  execution  debtor,  who  had' 
been  a  fwmer  at  Balcombe,  becoming  involved  in 
pecuniary  difficultira,  disposed  of  his  property  at. 
Balcombe  by  sale,  and  reqnested  his  brother,  the 
plaintiff,  bo  purchase  the  bouse  and  daiiy  business' 
at  StookweU,  which  the  plaintiff  accordingly  did, 
and  paid  the  deposit ;  and  subsequently,  upon  the- 
purchase  money  not  beixu  forthoomin^  from- 
Henry  Fickard,  the  platntuf  himself  paid  the 
purchase  money  ont  of  his  own  funds,  and 
completed  the  purchase  in  his  own  name,- 
and  as  a  Bsoarity  for  the  mmeya  so  advanced' 
by  the   plaintiff   to   and   for  his  Inrother,. 

(«)      br  HM«  i«s>.  j^^ft?tot3gle 


Fioumn  «.  HABBues  asd  abotoer. 


SU-Tid,  ZXZV^  N.  8.] 


THE  LAW  ^TOfBS. 


LNar.  4.  UK 


Ei.  Drv.] 


the  latter  executed  a  bill  of  sale,  wherebj  he 

f ranted  to  the  plai^tifE  the  fnmiture  and  goods 
elongiDg  to  him.  which  had  been  broaght  to  the 
dair^  premises  at  Stockwell,  one  article  of  the 
farmtnre  being  formally  handed  over  to  the 
plaintiff  in  order  to  give  him  possession  of  the 
goodst  but  it  remained,  with  all  the  rest  of  the 
goodst  upon  the  premises.  The  brother  Henrj 
Fidkard,  the  execntion  debtsr,  was  pnt  by  the 
plaintiflf  into  the  dairy  prenuiea  at  Stookwell  to 
manage  the  bauness  for  him,  at  a  salary  of  25<.  a 
week  with  the  use  of  the  house  and  of  the  tnrai* 
tar^  which  was  afterwards  seized  under  the  exe^ 
cntioii  as  hereinbefore  and  hereinafter  mentioned. 
There  was  a  prorision  in  the  bill  of  sale  that  the 
grantor  (the  execntion  debtor)  was  to  have  the 
possession  and  use  of  the  goods  as  long  as  th6 
grantee  should  think  fit,  for  which  nse  the  grantor 
paid  a  nominal  rent.  The  bill  of  sale  was  dated 
the  3rd  Dec.  1874,  and  was  attested  by  two  wit- 
nesses, and  was  registered,  but  the  affidavit  which 
was  filed  in  the  registry,  with  the  copy  of  the  bill 
of  sale,  nnder  the  Bills  of  Sale  Aot,  contained  the 
description  and  residence  of  only  one  of  such  wit- 
nesses. The  judgment  onwhioh  the^./a.  was  issued 
baring  been  recovered  by  the  defendants  against 
Henry  Pickard,  the  execution  was  issued,  and  the 
seixare  of  the  goods  and  fnmiture  in  question  was 
made  Uiereunder  by  the  sheriff  on  the  10th  Feb. 
1875.  On  the  12th  Feb.  the  plaintiff  gave  the 
sheriff  notice  of  his  claim  to  the  goods  under  the 
bill  of  sale,  tmd  the  sheriff  thereupon  inter- 
pleaded. 

The  jury  found  that  the  bill  of  sale  by  the 
execution  debtor,  and  the  advances  of  money  to 
him  by  the  plaintiff,  were  bond  fide  transaction!?, 
and  that  it  was  intended  that  the  property  com- 
prised in  the  bill  of  sale  should  pass  to  the  plain- 
tiff. Thereupon  a  verdict  was  entered  for  the 
plaintiff,  with  leave  to.  the  defendants  to  move  to 
set  it  aside,  and  to  enter  a  verdict  for  themselves, 
on  the  ground  that  the  affidavit  filed  by  the 
plaintiff  in  pursuance  of  the  Bills  of  Sale  Act 
fl7  A  18  Vict.  0. 36)  was  defective  in  not  contaio- 
ing  a  desoription  of  the  residence  and  ocoapation 
ol  both  the  attestmg  witnesses  to  die  bill  of  sale 
under  which  the  plaintiff  claimed. 

WUUt  having  ootuned  a  rule  according  to  that 
effect  on  the  part  of  the  defendants, 

Edmund  Thomag  showed  cause  against  it  on 
behalf  of  the  plaintiff,  and  contended,  in  the  first 
place,  that  inasmuch  as  the  plaintiff  was  in  pos- 
aeesion  of  the  goods  by  his  servant,  the  execution 
debtor,  at  the  time  of  the  seizure,  a  bill  of  sale 
was  not  necessary  to  the  plaintiff's  title  to  the 
goods.  Or,  it  mi^ht  be,  that  the  execution  debtor 
was  a  bond  fide  bailee  of  she  goods  for  hire,  paying 
for  their  use  a  sum  which  must  be  taken  to  have 
been  deducted  from  the  larger  amount  of  salary 
which,  but  for  baring  the  use  of  the  goods,  be  would 
douhtlesB  huve  been  paid  by  the  plaintiff.  In 
either  case  his  poaseseion  was  the  possession  of 
the  plaintiff.  Morever,  it  is  contended,  in  the 
second  plaoe,that  one  witness  is  as  many  as  is 
reqaired  to  a  bill  at  sale;  and,  therefore,  more 
than  one  witness  being  nnneceBsary,  it  is  imma- 
terial, where  there  happens  to  be  two  attesting 
witnesses,  that  die  residence  and  desoription  o! 
one  only  are  g^ven  in  the  affidavit.  The  de- 
scription of  "every  attesting  witness"  would 
seem  to  be  required  only  when  die  security 
is  given  "nnder  or  in  dzeoulaon  of  any  pro- 
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cess:"  C17A18Vict.o.36,s.l.)  [BraicwsluB.- 
The  requirement  of  the  description  of  "  every 
attesting  witness  "  applies,  I  think,  to  the  whole 
of  the  section  and  to  a  bill  of  sale,  whether  f^ven 
under  process  or  otherwise.]  If  more  than 
one  witness  had  been  intended  by  the  Act,  the 
section  woold  have  required  the  desoriiptKm  of 
"  the  witness  or  witnesses,"  or  "  of  ewdi  and  eveiy 
witness."  [X!lubbt»  B.— Might  it  not  be  that 
die  description  of  "  every  attesting  witneas  "  was 
intended  to  apply  to  the  ezeoation  of  a  bill  of  ssle 
by  several  grantors,  and  a  separate  attestation  of 
the  execution  of  each  of  them  P]  That  certainly 
might  be  so.  The  oopy  of  the  bill  of  sale  on  the 
register,  read  togeth^  with  the  affidavit,  will  give 
aU  the  requisite  informatiou,  and  the  one  will 
supply  any  deficiency  or  insufficiency  of  descrip- 
tion in  the  other : 

Bouth-r.  Aoublof,a8L.  J.aM,Q.B.;  lE.AE.8S0i 

Jonu  T.  HarriB,  25  L.  T.  Bi>p.N.  8.  70S;  41  L.  J.  4, 
Q.B.;  L.Bep.7Q.B.157. 

YTtUis,  for  the  defendants,  in  sapportof  his  role, 
contra.— If  the  bill  ol  sale  was  not  propwly  re* 
nstered  the  plaintiff  must  fail.  Bi^re  the  execn- 
tion debtor  held  and  used  this  furniture  as  his 
own,  precisely  as  he  did  before  the  bill  of  sale  was 
executed.  It  was,  indeed,  expressly  provided  by 
the  instrument  itself,  that  hq  should  remain  in 
possession  of  it,  and  the  delivery  ctf  one  piece  of 
furniture  to  the  plaintiff,  the  grantee,  was  m  mere 
formal  proceeding,  and  was  not  sufficient  to  pot 
him  in  the  real  and  actual  possession  of  the  goods, 
and  was  at  once  nullified  and  destroyed  by  uie  re- 
delivery of  the  goods  to  the  grantor,  who  was 
clearly  in  the  appai-ent  possession  of  them,  aod 
had  been  so  continuously  from  the  time  when  the 
goods  were  brought  from  Baloombe  to  the  dairy  at 
Stockwell.  These  goods  were  not  the  stook-in- 
trade  of  the  dairy  business,  and  the  debtor  had 
the  use  and  possession  of  them,  without  inter- 
ruption, until  the  seianre,  and  so  waa  clearly  ' 
within  the  statute,  and  die  tide  of  the  defendants 
as  exeoudon  creditors  was  valid.  Then,  as  regards 
the  insufficient  desoription  of  the  attesting  wit- 
nesses, it  is  submitted  that,  where  there 
is  more  than  one  attesting  witness  to  a  bill 
of  sale^  it  is  dearly  necessary  that  the  affidavit 
should  oontain  a  description  of  the  residence 
and  occupation  of  each  and  all  of  them :  (See 
Nicholson  and  atiother  v.  Gooper,  3  H.  A  N. 
334;  27  L.  J.  393,  Ex.)  [Oleasbt,  B.  referred  to 
Chitty's  Archbold's  Practice,  L2th  edit.,  p.  670, 
note  b,  where  Tuton  v.  Sanoner  (27  L.  J.  293,  Ex. ; 
3  H.  &  N.  280)  is  cited.] 

Kelly,  C.B. — With  regard  to  the  descripttoa  dt 
the  attesting  witnesses  in  the  affidavit,  we  Uiink 
that  the  affidarit  should  contain  a  desoription  of 
both  of  them,  as  well  also  as  a  verification  of  the  copy 
of  the  bill  of  sale.  With  regard  to  the  other  poia^ 
that  of  the  possession  ot  uie  goods,  we  wiU  take 
time  to  oonsider.  Our.  adv.  vaitt. 

May  22,  1876.— BaAinnsLL,  B.  — We  are  of 
opinion  that  the  rule  in  this  case  should  be  made 
absolute.  At  die  close  ol  the  argument  onthe  role 
in  November  last,  the  court  racpressed  its  t^nnioB 
that  on  the  point  respecting  the  regiatradim  of  khe 
bill  of  sale,  its  judgment  would  be  in  fevoor  of  the 
defendants,  and  we  are  now  still  of  that  opinioB. 
In  the  affidavit  that  waa  filed  witb  the 
oc^y  of  the  bill  of  sale  there  was  not  con- 
tamed  a  description  of  both  the  witnesaea  who 
attested  the  execution  of  '^^^^^^^  ^ 
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that  point  ire  are  of  opinion  that  the  anthority  of 
the  decided  oaaee  and  the  very  clear  words  of  the 
stAfente  are  against  the  plaintiff  and  the  contention 
'Uiat  has  been  put  forward  on  his  behalf.  The  bill 
uf  sale  is,  we  think,  bj  reason  of  that  omisaion 
iDBofficiently  registered,  and,  therefore  in-valid. 
Bac  the  other  and  chief  point  that  was  arffoed 
before  hb  on  the  part  of  the  plaintiff  waa  that, 
aasnming  the  bill  of  sale  to  be  inralid  for  want  of 
proper  registration,  yet  nerertbelesB  the  goods 
were  ziot  in  the  neootion  debtoi^B  possession  at  the 
time  of  the  selEnra  bnt  in  the  possessiDn  of  the 
plaintiff— that  they  were  only,  if  at  all,  in  thepos- 
Besaion  of  the  debtor,  and  used  and  engaged  by 
bim  as  servant  to  the  plaintiff,  or  as  a  bailee 
paying  rent  for  the  nse  of  them,  a  sum  or 
eqtii Talent  for  snch  vkfG  being  taken  to  be 
deducted  from  the  weekly  salary,  which  he, 
the  debtor,  would  otherwise  have  received  from 
the  plaintiff  for  managing  the ,  dairy ;  and  it  was 
argned  that  that  was  not  the  poaeession  contem* 
plated  by  the  Bills  of  Sale  Act.  We  are  of 
opinion,  however,  that  it  was.  The  debtor  was, 
bond  fide,  in  poaaession  of  these  goods,  which  were 
the  honsehold  fnmitnre  of  the  honae  which  heoocn- 
pied  as  the  plaintiff's  servant,  and  of  which  furniture 
ne  had  the  uae  and  enjoyment  as  a  part  of  his  wages 
or  salary,  and  that  was  a  ds  faeto  poBBesBioa.  It 
was  jnat  tlie  kind  t£  case  and  the  sort  misohief 
which  tiiia  Act  of  Parliament  was  intended  to 
meet,  vod  the  posseasioii  of  the  grantor,  the 
debtor,  in  this  oue,  was  a  real  and  actual  one,  and 
oomea  clearly  within  the  Act.  If  this  were  not  bo, 
the  obvious  consequence  would  be  that  the  grantor 
of  a  bill  of  sale  might  continue  in  possession  of  his 
goods,  pa^g  a  rent  for  them  to  the  grantee,  and 
the  necessity  for  reipstering  the  bill  of  sale  might 
be  altogether  done  away  with.  We  think,  how- 
ever, that  the  Act  of  Parliament  was  es3>eoially  in- 
tended to  meet  snch  a  case  aa  the  present  one,  and 
that  the  defendants'  rule  to  enter  a  verdict  for 
them  must  be  made  absolute,  the  bill  of  sale  not 
being  duly  registered  by  reason  of  the  omission 
with  respect  to  the  description  of  one  of  the 
■tteefcing  witeesaeB. 

BuU  absolute. 
SolidtOT  for  the  plaintiff,  Oomford. 
Solicitor  for  the  defendants,  0.  Jforeft. 


DIVISIONAL  COTTKT  TOE  APPEALS 
FBOH  INFEBIOR  G0I7BTS. 

Maiy  19  and  20. 
(Before  Guubbt,  B.,  and  Obovb,  J.) 

COLLIEB  V.  ITOSTH.  (a) 

BicUlUe  3  Geo.  4,  e.  58,  a.  42 — Meaning  of  the  word 
"town:' 

By  3  Qeo.  4,  e.  58,  «.  42,  amy  person  vtho  eelU  f^h 
wiiJum  ike  town  qf  BoiAdale,  satcept  m  the 
market  place  (tmle**  euch  soZs  take  place  from 
a  shop  or  dtoelling  house),  is  liable  to  apmaUy 
noi  exceeding  5L 

The  respondent  soldfow  herrings  vn  an  open-street, 
not  in  the  market  place.  The  street  vjos  a  main 
ikoroughfa/re  with  houses  on  both  tides,  in 
a  popiuous  part  of  the  aneiont  mumicipai 
iorough  of  Rochdale,  and  there  was  a  contvnuotts 
line  of  buildings  from  the  market  place  to  Oie 

(m)  BapaarUd  by  B.  K.  AanuR,  Esq..  BsoImUhMmw, 


street  where  the  sale  took  place.  When  the  Act 
waa  passed  the  street  in  question  was  not 
made,  and  the  site  of  it  was  vn  fact  green  fields. 
There  was  no  defi/nition  in  the  Act  of  the  mean- 
vhg  of  the  expression  "  town  of  Boehdale."  The 
justices  reused  to  convict,  being  of  opinion 
that  the  words  "  town  of  Rochdale "  were 
Umited  to  the  town  as  it  then  easisled,  but  staled  a 
case  for  the  opinion  of  the  eottrt. 

HeUtf  that  the  justices  were  wrong  in  refusing  to 
convict,  inasmuch  as  the  section  was  ittiended  to 
apply  to  all  parts  of  what  might  be  fairly  termed 
ihe  town  of  Rochdale,  whether  in  eseistenee  at  the 
time  of  the  passing  of  the  Act  or  not. 

This  ms  a  case  stated  under  the  statute  20  ft  21 

Vict.,  c.  43. 

At  a  petty  session  of  the  insticea  holden  on 
the  22nd  March  1876,  at  the  Town  Hall  in  Roch- 
dale, Charles  Collier,  hereinafter  called  **  the 
appellant,"  appeared  before  ne  in  support  of  a 
sammona  issued  on  an  information  preferred  by 
him  against  Bridget  North,  hereinafter  cfdled 
"the  reapondont,"  charging:  "That  she,  on 
the  4bh  March  1876,  at  Hfolea worth- street, 
in  the  said  borough,  not  then  and  there 
being  in  the  old  or  new  market  place  in  the 
said  oorongh,  but  witiiin  the  town  of  Bochdale 
aforeeaid.  unlawfully  did  sell  oertun  fish,  to  wit 
four  herrings,  oonttvrv  to  the  statate  in  sooh 
case  made  and  jvovideo." 

And  the  said  information  wu  heud  and 
determined  by  na  at  the  said  petty  sesaioD^  and 
upon  snob  hearing  we  diamiBBed  the  said  infbr^ 
mation. 

And  whereas  the  appellant,  being  dissatisfied 
with  our  determination  upon  the  hearing  of  the 
said  information,  as  being  erroneous  in  point  of 
law,  hath  duly  applied  to  us  in  writing  co  state 
and  sign  a  case  setting  forth  the  raota  and 
grounds  of  such  our  determination  as  aforesaid 
for  the  opinion  of  this  court,  a»d  hath  daly 
entered  into  a  recogDiaance  as  required  by  the 
said  statute  in  that  behalf,  now  we  do  hereby 
accordingly  state  and  sign  the  following  case : — 

Upon  the  hearing  of  the  information  the 
following  facts  were  mther  proved  before  na  or 
admitted  by  both  purties : 

1.  The  wpeUant  is  the  inapeotor  and  superin- 
tendent of  the  Boohdale  New  Uiurket  Plaoe, 
SBtablished  by  the  Act  3  Geo.  4^  o  58,  intituled 
"An  Act  for  providing  an  additional  market  plaoe 
in  and  for  the  town  of  Boohdale,  in  the  Ooonty 
Palatine  of  Lancaster." 

2.  In  sect.  42  of  the  said  Act  3  Geo.  4,  o.  58,  it 
is  enacted  "that  it  shall  not  be  lawful  for  ai^ 
person  or  persons  to  kill,  slaughter,  or  drees,  or 
cause  to  be  killed,  slaughtered,  or  dressed,  any 
beast,  swine,  calf,  sheep,  or  any  other  cattle,  in 
any  shop,  standing,  or  other  place  in  the  said 
new  market,  except  in  such  buildings  or 
places  as  may  be  erected  or  act  apart  for  that 
purpose,  nor  shall  any  person  or  persons,  from 
and  after  the  space  of  eighteen  calendar  months 
from  the  passing  of  this  Act,  pat,  place,  or  set  up, 
or  cause  to  be  put,  placed,  or  set  up,  ia  any  shop, 
staU,  show,  or  staaaing,  or  any  baaket,  or  BtocM, 
table,  or  board,  for  the  purpose  of  showing  or 
selling  or  exposing  to  sale,  any  com,  gnun 
batchers'  meat,  fish,  poultry,  batter,  eggs,  cheese, 
vegetables,  fruit,  or  other  marketable  oommodi^be, 
matters,  or  things,  on  any  <^  the  public  footpatiis 

or  highways  in  the  said  town  <^  Bool|g^j^^^|^ 
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tliu)  within  the  limitB  of  the  said  Old  Uarket 
^aoe  and  the  eaid  Now  llarket  Flaoe,  nor  shall 
any  person  or  persom  hereafter,  on  anj  market 
&a,j  or  days  or  on  any  other  day,  sell  or  expose  to 
safe  within  Hhe  said  New  Uarket  Place,  any  meat, 
butter,  poultry,  eggs,  garden  stuff,  potatoes,  roots, 
or  yegetaUea,  or  any  jBsh,  at  any  time  within  the 
said  town,  except  aa  hereinafter  mentioned ;  and 
if  any  person  or  persons  shall  offend  in  any  of  the 
oases  aforesaid,  snob  person  or  persons  ao  offend- 
ing shall  forfeit  and  pay  for  every  such  cffenoe, 
on  conTictio9  before  one  or  more  justices  of  the 
peace  for  the  county,  any  sum  not  exceeding  51., 
to  be  recovered  and  applied  as  hereinafter  directed. 
Provided,  nevertheleas,  that  uothiDg  herein  con- 
tained shall  extend  or  be  constmed  to  extend,  to 
prevent  or  hinder  any  person  from  selling  or 
exposing  to  sale  any  marketable  commodities, 
matters,  or  things  whatsoever,  in  his  or  her  own 
private  dwelling  hoas^  or  in  his  or  her  own  shop, 
m  any  part  of  the  said  town  of  Boohdale/' 

3.  The  respondent  did  on  the  4th  March  1876, 
expose  fbr  saile,  and  actually  sell,  to  one  Elizabeth 
Holt,  in  a  certain  street  in  Bochdale,  called 
Holesworth-stoeet,  in  the  present  municipal  and 
parliamentary  borongb  of  Rochdale,  four  herrings 
at  the  price  of  2d. 

4i.  Such  B^e  was  made  in  the  open  street,  Prom 
a  basket  carried  by  the  respondent  from  door  to 
door,  and  was  not  sold  in  the  private  dwelling 
house  or  shop  of  the  respondent. 

5.  Moleaworth-street  aforesaid  is  not  in  the 
said  Old  Market  Place  or  the  said  New  Market 
Place  of  Bochdale, 

6.  There  is  no  definition  in  the  said  Act  3  Creo.  4, 
o.  58,  of  the  Umita  of  "  the  town  of  Eochdsle," 
nor  has  acy  sabaequent  Act  local  to  Bochdale 
defined  what  shall  be  the  meaning  of  the  exprea- 
aion  "  of  the  town  of  Bochdale,"  as  used  in  l^e 
■ud  Act  3  Qea  4i  c.  58,  for  the  purpose  of  the 
said  Act 

7.  At  the  time  o!  the  passingof  the  Act  (3  Geo.  4, 
c.  58),  the  said  street,  call^  Moleswtnrth-sfereet^ 
was  not  then  made,  and  the  site  of  it  was  in  fact 
neen  fields.  The  said  street  is  now  a  main 
tnoTOOgfa&re,  with  houses  on  both  sides  thereof, 
in  a  popnlouB  part  of  the  present  municipal 
borough  of  Bochdale,  and  there  is  a  continuous 
line  of  building  from  the  Bochdale  Market  Flaoe 
to  Moleaworth-street  aforesaid,  and  such  line  of 
building  extends  beyond  the  said  street  to  pcdnts 
much  further  distant  from  the  said  Bochdale 
Market  Place. 

It  is  contended,  on  the  part  of  the  appellant, 
that  the  expression,  "the  town  of  Bochdue,"  used 
in  the  Act  3  Geo.  4,  o.  58,  must  be  taken  to  mean 
the  aggreg^ion  of  buildings  erected  at  the  time 
•t  the  passing  of  the  eud  Act  3  Oea  4^  o.  58,  and 
of  those  erected  since  that  time. 

It  is  contended  in  r^y,  on  the  part  of  the 
respondent  that  the  expresaion,  "the  town  of 
Bochdale,"  aa  used  in  the  Act  3  Geo.  4,  o.  58,  has 
reference  only  to  the  aggregation  of  continuona 
bnildinga  forming  the  town  of  Bochdale  at  the 
time  of  ^e  passing  of  the  said  Act. 

We  were  of  opinion  that  the  meaning  of  tiie  said 
expression,  "the  town  of  Bochdale,"  as  need  in 
the  said  Act  3  Geo.  4,  c  58,  was  the  aggregation 
of  buildings  erected  and  in  existence  at  the 
paaaing  of  the  said  Act  3  Geo.  4,  o.  58,  and  that 
Moleaworth-street  foresaid,  being  then  fields  un< 
boilt  upon,  was  not  within  the  town  <d  Bochdale, 


as  intended  to  be  defined  hv  that  Act.  Vb,  ao- 
oordingly,  "^iffwiwimft  the  inKvmation  agaioBli  the 
reapondent. 

The  queation  of  law  Krieing  aa  the  abore  stat^ 

ment  for  the  opinion  of  the  said  court,  therefore^ 
is,  what  is  the  present  meaning  of  the  expresaioii, 
"the  town  of  Bochdale,"  as  used  in  the  Act 
3  Geo.  4,  0.  58.  The  court  is  to  make  such  order 
in  relation  to  the  matters  aforesaid  as  to  the  court 
may  seem  fit. 

Manisty,  Q.C.  and  E.  A.  Owen,  for  the  appel- 
lant.— The  justices  were  clearly  wrong  in  reEnsmg 
to  convict.   The  place  where  this  sale  took  place 
was  within  the  town  of  Rochdale  within  the 
meaning  of  3  Geo.  4,  c.  58,  s.  42.   The  spot  where 
this  sale  took  place  ia  within  the  present  limits  oi 
the  town,  and  the  Act  was  intended  to  apply  to 
all  parts  ot.the  said  town  then  and^thereaftiertobe 
laid  out  in  streets.   This  case  is  concluded  1^ 
authority.   In  ElUot  v.  The  Sovth  Devon  RaiUoa^ 
(2  Ex.  725 ;  17  L.  J.  262,  Ex.),  the  qaestioD  was 
raised  as  to  the  meaning  of  the  word  **  town  "  in 
the  Railway  Glauses  Consolidation  Act  (8  &  9  Tict. 
c,  20,  s.  11),  and  it  was  held  that  it  meant  a 
collection  of  inhabited  houses  so  near  to  each 
other  that  t^ey  may  reasonably  be  said  to  be 
continuous,  and  that  tiw  term  will  include  a 
space  of  open  gronnd  anrronnded  by  contanu* 
ona  houses.    The  case  of  Beg.  v.  Gottle  (16 
Q.  B.  412;  10  B.  &  S.  548  ;  20  L.  J.  162,  M.  0.) 
ia  a  strong  authority  in  favour  of  the  appellant's 
contention.   That  was  an  indictment  agauist  osT' 
tain  trustees  appointed  uudw  a  local  and  peracoal 
Act,  which  was  to  be  in  operation  for  thiity-one 
years.   The  trustees  were  not  to  continue  or  erect 
any  turnpike  or  tollgate  across  roads  in  the  towns 
of  Taunton  or  Wellington,  or  in  any  other  town 
through  or  into  which  the  roads  mieht  pass  or  be 
made,  ai^  the  indictment  chained  the  trustees 
with  erecting  and  continuing  a  turnpike-gate 
within  the  town  of  l^onton.   It  was  admitted  that 
the  gate  was  not,  when  first  erected,  witiiin  tiie 
town  of  Taanton,  as  the  town  tlien  stood.  Two 
questions  therefore  arose,  first,  as  to  the  nwaning 
of  tJbe  word  "  town ;"  secondly,  whether  the  opera- 
tion of  tiie  Act  was  intended  to  apply  merely  to 
the  town  as  existing  at  the  time  dt  paaaing  the 
Act,  or  to  whatever  ^ould  become  the  town  from 
time  to  time  during  the  thirtyone  yeiuv  for  which 
the  Act  was  to  be  in  force.   At  the  trial,  the 
learned  judge  told  the  jury  that  the  word  "town" 
in  the  Act  was  to  be  naed  in  a  popular  sense  as  a 
congregation  of  houses,  and  they  were  to  oonsidw 
whether  the  spot  where  the  gate  stood  waa  sur^ 
rounded  by  houses  so  reasonably  near  thi^  the 
inhabitants  might  fairly  be  said  to  dwell  together. 
As  regards  the  second  point,  leave  was  reserved 
to  move  to  enter  a  verdict  fbr  the  defendants.  A 
mle  niti  was  afterwards  obtained  to  enter  a  verdiet 
for  the  defendants  on  the  point  reserred,  or  Ibr  a 
new  trial  on  the  ground  of  mtsdirection.  Lord 
Campbell,  G.J.,  in  delivering  the  judgment  of  the 
court,  expressed  his  approbation  of  the  direction 
to  the  jury  respecting  what  ought  to  be  considered 
the  timita  ot  a  town,  and  thab  the  enactment  waa 
not  confined  to  the  town  as  conatitotedat  the  time 
when  the  Act  passed.   The  case  of  The  Commi*- 
gionere  for  Paving,  ^c,  the  Town  of  MUton  v.  l%a 
Faverskam  JHeirict  Highway  Board  (10  B.  A:  8. 
548),  is  to  the  same  effect,  and  OodEbom,  CJ.. 
approve  ct  the  dedaion  in  Beg,  v.  OotSe  («N 

Digitized  by  Google 


1BT6J 


THB  LAW  TIUB8. 


[Vol.  XZXT.,N.&-347 


Dir.  App.] 


No  ooanBel  itppeared  to  argOB  on  bdialf  o£  the 

Tespondetit. 

GiXABSX,  B.  —  The  qnestion  reserved  to  ns  is 
as  to  tiie  meaning  of  the  exprossion  "t^e  town 
of  Boohdale  in  the  Act  3  Gea  4,  o.  58.  I  oon- 
feaa  it  appeared  to  me  at  first  that  the  Act  had 
referreooe  to  an  existing  state  o£  things,  and 
in  some  sense  that  is  correot  Bnt  the  town  of 
Boohdale  manifestly  does  not  remun  the  same, 
but  is      a  Tarying  natnre  from  generation  to 

feneration.  At  the  time  of  the  passing  of  the 
.ct  the  town  was  a  growing  one,  and  the  Legis- 
lature intended  that  the  Aot  shoold  have  referenoe 
to  a  thing  not  always  remaining  the  same.  The 
Aot  itaelf  commences  bv  saying,  "  Whereas  the 
town  or  parish  of  BooBdale  hath  of  late  years 
greatly  increased  in  population  and  builmng," 
&c.,  snowing  that  the  town  was  an  increasing  one 
80  far  as  regards  its  population.  It  appears  to 
me,  on  consideration,  therefore,  that  it  would  be 
unreasonable  to  hold  that  the  words  "  town  of 
Boohdale"  only  referred  to  the  town  as  it  existed 
when  the  Aot  was  passed.  If  there  had  been  two 
separate  towns  which  by  continnsl  extension  had 
become  joined  together.  difEerent  oonsiderations 
would  hara  arisen.  Bnt  when  it  ia  manifest  that 
a  growth  was  oontemplated*  the  word  "town" 
Bhoold  be  a^kplied  to  the  old  town,  together  with 
its  natural  growth.  Therefore  I  come  to  the  con- 
cloaion  that  this  sale  took  place  within  "tba 
town  of  Boohdale,"  and  that  the  jnstioes  ought 
to  have  convicted  the  respondent ;  the  case  most, 
therefore,  be  remitted  to  them  for  that  purpose. 

Gaon,  J. — I  am  of  the  same  opinion.  When 
we  look  at  the  object  of  the  Act,  and  the  state  of 
things  intended  to  be  remedied,  it  is  clear  that 
the  word  "  town "  did  not  mean  town  as 
limited  at  any  particular  time,  bnt  was  intended  to 
include  what  was  commonly  called  the  town  of 
Bochdalfi.  The  preamble  is  as  follows :  "  Whereas 
the  town  or  parish  of  Bochdale,  in  the  County 
Palatine  of  Lancaster,  hath  of  late  years  greatly 
iuoreesed  in  population  and  bnildings,  and  the 
present  market  place,  Jbo.,  has  become  so  inadequate, 
that  the  pasBages  along  the  pnblio  streets  within 
the  sud  town  we  greatly  obstrocted,  and  rrai- 
dered  dangerous  to  the  mhabitants  of  the  said 
towa,  and  also  to  travellers  by  reason  of  the 
number  of  stalls  and  standings  placed  therein; 
snd  whereas  it  would  be  a  great  convenience  to 
the  inhabitants  of  the  said  town,  and  the  persons 
frequenting  the  said  town  on  market  and  other 
days,  and  would  tend  to  remove  nuisances  and 
obstructions  if  a  new  or  additional  market  place 
was  provided  and  estabUshed,"  &o.,  which  clearly 
sbowa  that  the  very  object  of  the  Act  is,  as 
the  town  of  Bochdale  was  increasing,  to  con- 
fine parties  to  selling  in  the  market  place,  and 
that  as  the  then  existing  market  was  inadequate, 
to  provide  a  new  market  place  for  the  town.  It 
is  worth  while  observing,  however,  tliat  sect.  33 
provides  for  the  widening  of  tiie  streets,  and  for 
certain  bnildings  being  taken  down  if  necessary. 
Therefore  we  find  ditvot  provisions  in  the  Act 
having  reference  to  the  increasing  town  of  Boch- 
dale, beyond  what  it  was  in  1822,  when  this  Aot 
came  into  operation.  If  we  were  to  hold  that  the 
operation  of  the  Act  was  confined  to  the  then 
existing  town,  then  any  portions  of  a  street  which 
had  been  widened  would  not  be  within  the  Act, 
while  the  remaining  portion  which  originally 
formed  the  street  would  be  within  the  Act. 


[Div.  Ap?. 


So  that  in  such  a  case  a  sale  of  fish  would 
be  permitted  in  one  portion  of  a  street  and 
not  in  another  portion  of  the  same  ste«et.  This 
certainly  would  be  a  great  absurdity,  bat,  as  it 
seems  to  me,  it  would  be  the  neoessory  oonse- 

auenoe  of  holding  that  tha  *'  town  of  Boohdale  "  in 
le  Aot  intended  to  intdnde  only  the  then  existing 
town.  For  if  yon  so  limited  the  word  "  town,"  3 
some  of  the  steeets  were  elongated,  on  the  part  so 
elongated  a  sale  could  be  legally  efEeoted,  while 
on  the  other  part  a  sale  wonM  render  the  seller 
liable  to  a  penalty.  Therefore  the  definition  of  the 
"said  town  of  Bochdale"  ought  not  to  be  so  limited; 
and  the  word  "  said  "  merely  has  reference  to  the 
town  to  which  the  Act  applies,  and  the  expression 
was  intended  to  iuolude  what  might  fairly  be 
called  the  town.  A  row  of  cottages  might  be  a 
mere  suborb  of  the  town,  and  not  within  the  town ; 
but  that  would  depend  on  circumstanoes.  The 
only  other  argument  that  could  be  raised  for 
the  respondent  is,  that  the  town  may  become  so 
extended  as  to  make  the  market  place  quite  in- 
suffioient  to  meet  the  requirements  of  some  oi  its 
inhabitants.  The  answer  is,  that  if  snoh  a  state  of 
things  should  arise,  snothw  applioation  mast  be 
made  to  Parliament  for  still  farther  aooommod^ 
tion.  For  the  reasons  I  have  given,  I  think  the 
jnstioes  were  wrong  in  refusing  to  convict  the 
respondent.  Com  reaJiUd  to  JuaUeu. 

SolioitorB  for  the  appellant,  Norrig,  JUeUt  and 
OarUr, 


Thu/reda^,  May  11. 
GoonB  (app.)  v.  Osborvi  (re8p.)(a) 

Lietnaed  premiaeg — Private  Jrienda — Gfdffltnii— 
85  ^  36  Vict.  e.  94,  sa.  17  and  25—37  ^  38  Viet, 
c.  49,  a.  30. 

The  aftpellant,  a  private  frimd  of  a  Kosnssd  person, 
bona  fida  mtartained  by  Kim  afier  the  noura  of 
closing  at  hie  ovm  expense  within  the  Lieenaing 
Act  1874,  8.  30,  woe  playing  cards  for  numey  on 
the  licensed  premises,  and  was  convicted  under 
the  Licensing  Ad.  1872,  a.  25,  of  being  on  the 
said  previiaea  during  the  period  they  were  re- 
quired to  be  closed. 

upon  a  case  stated  that  the  apeUant  was  not 
on  the  premisea  in  oontraoeniion  of  the  provisions 
of  the  lAcensing  Acts  with  reaped  to  the  eheing  of 
licenaedpremieea,  and  that  the  conviction  must  be 
qwished. 

This  was  a  case  stated  bytwo  justices  of  the  peace 
acting  for  the  Newark  Division  of  the  county  of 
Nottingham  under  the  st^nte  20  &  21  Yiot.  o.  43, 
for  the  purpose  of  obtaining  the  opinion  of  the 
court  on  a  C|nestion  of  law  which  arose  before 
them  as  hereinafter  stated. 

At  a  petty  sessions  holden  at  Kewark-on-lVent, 
in  the  said  county  of  Nottingham,  on  the  5th 
Jan. Inst.,  Charles  Cooper,  of  Spalford,in  theooanty 
of  Kottingfaam,  farmer  (called  the  appellant),  was 
chaived  before  the  said  justices  on  the  information 
of  John  Osborne,  of  Newark-on-Trent,  police 
superintendent  (called  the  respondent),  for  that 
he,  on  the  29th  Deo.  1875,  at  the  parish  of  Sonth 
Clifton,  in  the  said  county  of  Nottingham,  was  on 
certain  licensed  premises  (to  wit),  the  Bed  Lion 
Inn,  there  situate,  daring  the  period  daring  which 
the  said  premises  were  required  under  the  pro- 
visions of  the  Licensing  Aot  1872  to  be  closed 

(«rBvQEM  tr  X.  W.  XoKhuu,  Em.,  BHfM»aJ<nr^ 

Digitized  by  VjOO^ 


OooPBS  (app.)  V.  OsKUUTK  (reap.). 


848-T<d.  XZXY^IV.S.] 


THE  LAW  TIMES, 


[Xov.  4,  1876. 


Dir.  App.] 


OoOEBB  (app.)  V.  Obbobkb  (resp.). 


[Dir.  An. 


contrary  to  the  stataie  in  such  case  made  and 

provided. 

Henry  Derbysbiref  a  polios  oonstable,  stationed 
at  Clifton,  prored  tluit  on  the  29th  Dec.  laat  he 
was  passing  the  Bed  Hon  Inn  at  South  Clifton 
abont  deTen  o'olodc  at  night,  when  he  heard  voices 
within  and  distinguished  that  persons  were  play- 
ing cards  for  money.  He  subsequently  obtained 
B&iisBion  to  the  {^remises,  and  then  found  sereral 
persons  present,  inolnding  the  appellant  in  the 

Sesent  case.  The  landlora  stated  Uiat  th^  were 
3  private  friends,  and  he  consid^ed  tiiat  he  had 
a  rjgbt  to  entertain  them  as  snoh.  ' 

Tixe  said  justices'  attention  wab  drawn  to  the 
case  of  Patten  v.  Bkymer  (29  L.  J.,  189  M.  C.)  The 
anpellant's  advocate  admitted  the  persons  in  the 
inn  were  playing  at  cards  for  money,  but  con- 
tended that  the  Legislatnre,  when  inserting  clause 
30  in  the  Licensing  Amendment  Act  of  1874, 
whereby  a  licensed  persons  was  anthorised  to 
entertain  and  supply  liquors  after  the  hours  of 
olosine  to  his  private  friends  at  his  own  expense, 
intended  that  the  licensed  person  should  have  the 
same  rights  as  any  private  person  to  entertain  his 
friends  in  any  manner  he  pleasee,  and  that,  there- 
fore, neither  the  landlora  nor  his  friends  were 
liable  to  any  penaltira  under  the  liiceusing  Acts. 

^e  said  justices  were  of  opinion  that  notwith- 
standing the  perBons  on  the  licensed  premises 
were,  as  they  had  no  reason  to  doubt,  and  found 
as  a  fact  that  they  were,  private  friends  to  whom 
the  landlord  might  aftor  nonrs  give  at  hie  own 
expense  intoxicating  liquors  under  sect.  30  of  the 
Licensing  Act  1874<;  yet  he  was  not  thereby 
justified  m  allowing  them  to  play  for  money  ;  the 
said  justices,  therefore  considered  they  were  there 
in  contravention  of  the  Licensing  Act,  as  to  the 
closing  of  licensed  premises  (sect.  25  of  the 
Licensing  Act  1872),  and  th^  therefore  convicted 
the  appeUant. 

Hie  appeUant  bdng  dissatisfied  with  their  de- 
dsion,  as  being  erroneous  in  ^intof  law,  reqaested 
a  case  to  be  stated  for  the  opinion  of  the  court. 

Should  the  court  be  of  opinion  that  the  appel- 
lant, being  a  private  friend  A  the  licensed  person, 
was  upon  the  premises  in  oontravention  of  the 
Licensing  Acts,  then  the  conviction  is  to  stand ; 
otherwise  it  is  to  be  qaashed. 

The  court  having  remitted  this  case  to  the  sud 
justices,  who  statea  and  signed  the  same  to  be 
restated  by  poinUng  out  how  the  defendant  had 
oontravened  the  LicoiBing  Aota,  tbsy  hereby  stated 
as  follows : — 

"The  reasons  for  our  decision  were:  By  sect.  3  of 
the  Licensing  Act  1874,  it  is  provided  that  all  pre- 
mises in  which  intoxicating  liquors  are  sold  hy 
retail,  shall  be  closed  at  the  hours  in  such  sect, 
named,  nnless  extended  hy  the  licensing  justices, 
which  bad  not  been  done.  The  appellant  was  found 
upon  the  licensed  premises  after  closing  time. 
He  gave  no  evidence  that  he  was  an  tnmato, 
servant,  or  lodger,  or  hand  fide  traveller,  and  oidy 
oontended  that  his  presence  on  the  premises  was 
not  in  oontravention  of  the  Ltoensing  Acts,  but 
that  he  was  a  private  friend  of  the  landlord. 
Am  he  was  not  there  for  the  purpose  only  of 
being  entertained  by  the  landlord  as  a  privato 
friend  with  intosicatmff  liquors,  as  allowed  by  sect. 
30  of  the  Act.  of  1874,  but  (though  still  a  privato 
friend  of  the  landlord)  it  appearing  to  us  that  ne  was 
there  for  an  unlawful  purpose  (to  wit),  gaming  for 
mon^,  we  oonaideied  he  was  aiding  and  abetting 


the  landlord  (as  the  licensed  person  named  in  sect. 
17  of  the  Act  of  1872),  in  suffering  onlawful  games 
to  be  carried  on  on  the  premises ;  and  therefore 
that  he  was  on  such  premises  in  contraventioa  of 
the  Licensing  Acts,  and  in  oonBeqoenoe  liable  to 
the  penatly  in  whioh  we  convicted  nim.** 

The  case  came  on  to  be  argued  first  at  fhe  asms 
time  with  Sare,  appellant,  v.  Osborne,  respondent, 
on  the  17th  Feb.  1876,  reported  34  L.  T.  Rep.  N.  S. 
294 ;  that  was  a  case  stated  at  the  request  of  the 
landlord,  who  was  convicted  for  suffering  gaming 
on  the  occasion  when  the  appelant  was  charged  in 
this  case.  The  court  affirmed  that  oonvtctim, 
but  remitted  the  case  of  the  charge  gainst  the 
appellant  as  stated  by  the  justices. 

Bolland  now  argned  for  the  appellant  on  the 
amended  case. — The  charge  againsb  the  appellant, 
as  it  appears  by  the  information,  is  not  one  of 
aiding  and  abetting  the  landlord  in  suffering 
gaming,  as  soggested  by  the  justices  in  the 
reasons  for  their  conviction,  but  for  being  on 
licensed  premises  after  closing  time,  which  is 

firovided  for  by  sect.  25  of  the  LicensingAot  18!^ 
35  ^  36  Yict.  0. 94) ;  by  that  section,  *af,  during 
any  perioddnrin^whiohany  premises  are  reqiuzed 
under  the  provisions  of  this  Ant  to  be  closea  ai^ 

Eerson  is  found  on  such  premises,  he  shall,  nnless 
e  satisfies  the  court  that  he  was  an  inmate^ 
servant,  or  a  lodger  on  such  premises,  or  a  UmA 
fide  traveller,  or  that  otherwise  his  presenoe  on 
snch  premises  was  not  in  Contravention  of  the 
provisions  of  this  Act  with  respect  to  the  dosing 
of  licensed  premises,  be  liable  to  a  penalty  not 
exceeding  408."   Although  under  that  Act,  taken 
by  itself,  the  appellant  might  have  been  liable  to 
conviction,  he  is  by  implication  now  clearly 
exempt,  in  consequence  of  sect.  30  of  the  Licensing 
Act  1874  (37  &  88  Vict.  o.  49),  by  which  "No 
person  keeping  a  house  licensed  under  this  or 
the  principal  Act  shall  be  liable  to  any  penalty 
for  supplying  intoxicating  liquors  after  the  hoon 
of  closing,  to  privato  friends  oond  fide  entertained 
by  him  at  his  own  expense.    Sect.  17  ci  the  Act 
of  1872  imposes  a  penalty  npon  the  Hoeosed 
persons  only,  and  not  upon  his  guests,  if  the 
tcnmer  suffers  gaming  or  any  unlawful  game  to 
be  carried  on  on  his  premises ;  there  is,  t£erdiH«k 
no  such  offence  as  that  snggested  by  the  jnstioeB, 
even  if  the  appellant  were  charged  with  it. 
The  respondent  did  not  appear. 
Clbasbt,  B. — I  believe  we  are  all  agreed.  My 
opinion  is  that  the    conviction  cannot  stand, 
because  the  appellant  was  not  guilty  of  the  offence 
charged  agunst  him.   The  2oth  section  of  the 
Licensing  Act  1872,  which  imposes  a  penalty  npon 
any  person  found  npon  licensed  premises  during 
the  period  the  premises  are  required  to  be  closed, 
must  now  be  read  with  the  30th  section  of  the 
Licensing  Act  1874,   which  exempte  lioensed 

Eersons  who  sapply  intoxicating  liquors  after  the 
ours  of  closing  to  private  friends  hmdfide  enter- 
tained by  him  at  his  own  expense.  That  aeotiaa 
of  the  later  Act  must  also  exemtpt  snch  private 
friends  so  entertained,  for  their  p^V^ce  m  mth 
premises  is  no  longer,  to  use  the  iQH^g  words 
of  sect.  25  of  the  first  Act,  in  oontravenllB  of  the 
provisions  of  the  licensing  Acts,  with  i^eslllll 
the  closing  of  the  licensed  premises.  T1^!^|H 

firovision  for  the  conviction  of  a   guest  iSj 
icensed  house,  whether  daring  the  honxB 
closing  or  not,  for  gaming  or  any  nnlavrful  imm 
bat  the  magistrates  have  jstjnu^xm  BntrodrK^ 
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section  17  of  the  Act  1872.  which  imposes  a 
penaltT  on  a  licensed  person  for  such  an  offence, 
into  the  Bobseqnent  sect.  25,  so  as  to  malce  the 

Sest  liable  for  his  presence  at  the  time  of  the 
iiUord's  oontrarention  of  the  Act,  althongh 
exempted  b;^  the  sedcmd  Ao6,  The  reasons  pven 
bj^  a»  jostaoes  are  in  this  ease  oertainlj  erro- 
neous, and  H  oaimot  be  said  Aak  the  appellant^s 
pnseDceoa  the  premises  was  under  the  drcam- 
■ttooes  in  oontrarention  of  the  prorisions  of  the 
Acts.  The  appeal,  thenfte^  mnst  be  allowed. 

DmuVfJ. — am  of  the  same  opinion.  The 
nsgutratee  find  as  a  fiu^  that  the  appellant  was, 
witbin  the  words  of  sect  30  of  the  Aot  of  1874,  a 
pmste  friend  oE  the  landlord,  and  being  enter- 
toined  bj  lum  at  his  own  expense.  The  landlord, 
tbereTore,  was  jnstified  in  allowing  the  appellant 
to  be  on  the  premises  after  the  time  of  closing, 
and  the  appellant  has  not  thereby  contravened  the 
Act.  There  was  nothing  illegal  in  what  the  appel- 
laot  did,  at  all  events  until  the  playing  at  cards  for 
money  commenoed.  Although  the  landlord  ma^ 
be  Gooricted  for  soffering  such  a  proceeding,  it 
aeems  that  there  is  no  penalty  apon  the  persona 
pisjiog  cards  either  daring  bhe  open  or  close 
bonrs.  More  might,  perhws,  be  said  in  sappcnt 
of  a  conviction  if  the  appellant  had  been  ohaqj^ 
witb  iidi&e  and  abetting  the  landlord  in  a  breach 
of  the  17tn  section,  bat  there  seems  to  be  no 
■mnmaiT  remedy  fbr  sach  an  ofience.  At  all 
erents,  there  is  nothing  here  to  sapport  the  charge 
under  the  25th  seotion,  whidi  is  made  agunst  the 
aslant,  and  the  oonviotaon  must  be  quashed. 

Field,  J. — am  <tf  the  same  opinion. 

Jitdgment/or  apptUanL 

Solicitor  for  oppeDant,  S.  W,  Jfarriand. 


COURT  OF  APPEAL. 

SrmNOS  AT  LINCOLN'S  INN. 
/«Zyl0.11,  and  la 
(Before  3uaa  and  Mbixoh,  L. JJ.,  and  Bagoilui, 
J.A) 
Ann  T.  GuBK.  (a) 
Patent — Infringemmi — Account — Evidence. 
Phiniif  having  taken  out  a  patent  for  improve' 
wnU  in  the  maekinery  for  dipping  horitee,  de- 
fadaiU  offeredt  if  the  plaintiff  would  give  him  a 
Hcence  for  the  manvfat^re,  to  pay  the  mm  of 
!«■  2d.  on  aU  koree  dvppere  »<M  hy  him  {the 
iefendcmi)  afUrr  a  cmiaxn  daie,  and  plaintiff 
aeoepied  the  offer.   A  hill  too*  fied  for  epedfic 
peiformanee  of  fkie  contract,  and  a  decree  was 
made,  declaring  that  the  agreement  ought  to  be 
epedfieaUy  performed,  ordering  a  licence  to  be 
gratUed,  ana  directing  an  account. 
0%  a  tummone  on  behalf  of  the  plaintiff  to  eureharge 
t^  defendant  on  account  of  certain  elippere 
auertod  to  have  been  made  according  to  the  plaAn- 
iiff'»  invention,  the  defendant  denied  that  hie 
aippere  came  within  the  Umite  of  the  ^aieni,  and 
.  prvduced  the  epeeifieoHon  of  an  American  patent 
I  evidence  of  the  conetruction  to  be  put  on  the 
jificaiion  of  the  Engliah  patent. 

i  hr  B.Szainai  Bogd,  Xmk,  Janlitoattow. 
LT«N.  8.^887. 


Held  {reovrtinq'.the  decmon  of  Bacon,  V.G.)  that, 
on  the  pri/ncvple  that  a  liceneee  could  not  in  any 
laay  diepute  the  vaiidiiy  of  the  patent,  the  evi- 
dence woe  inadmienble,  and,  fwiher,  thai  the 
dippere  made  by  Ae  drfembmte  were  vnOan  the 
plaintiff's  patmL 
Tais  was  an  appeal  by  the  plirintifl  from  a  dedrion 
of  VioeOhancellor  Bacon,  under  the  following 
dronmstanoes :  The  plaintiff  was  the  patentee  ct 
a  horse-clipping  machine,  and  the  d^endant  was 
a  maker  of  horse-olipping  machines,  to  whom  the 
patoitee  had  agreed  to  grant  a  licence  to  mann- 
nutnre  machines  under  his  patent ;  the  defendwt 
agreeing  to  pay  a  certain  royalty  upon  each 
machine  sold  by  him.  Disputes,  however,  arose 
between  the  puties,  and  eventnally  a  bill  was 
filed  for  specifio  performance  by  the  defendant  of 
Uie  agreement  in  question.  On  the  hearing,  in 
Feb.  1874,  a  decree  was  made  in  &TOnr  of  the 
plaintif!,  and  an  acoonnt  was  directed.  A  lioenoe 
was  settled  and  executed  onder  the  decree ;  but 
on  taking  the  aooonnts  the  defendant  denied  that 
he  had  ever  made  any  maobines  nnder  the 
pluntUTs  licence,  and  insisted  that  all  those  he 
had  made  uid  was  making  wore,  according  to 
the  true  cmstmotion  of  the  speoiBcation  of  the 
plaintiff's  p^ent,  without  the  limits  of  that  patent, 
and,  conseqnenUy,  did  not  come  within  the  terms 
of  the  decree.  The  pluntiff  took  oat  a  sammons 
to  snrcharge  the  defendant  on  acconnt  of  the 
horse  clippers,  which  he  alleged  were  made  accord- 
ing to  his  mvention.  The  defendant,  in  opposition 
to  the  claim,  prodaced  in  evidenoe  certain  doca- 
ments  which  had  been  deposited  at  the  Patent 
Office,  tx>nsisting  of  descriptions  of  American 

Stents,  and  also  some  prior  speciGcationg  of 
iglish  patents.  At  the  hearing  of  the  snmmocs 
the  plaintiff  objected  to  this  part  of  the  evidence 
as  inadmissible;  but  Yice^Ohancellor  Bacon  over- 
ruled the  objection,  and  dismisaed  the  summons. 
On  the  appeal  the  only  important  p<nnt  for  the 
purposes  ca  a  report,  whioh  was  decided,  was  as 
to  the  admissibility  of  the  above-mentioned 
evidenoe. 

The  Attomty-Oenend  (Sir  John  Holker,  Q.O.), 
Sir  S.  Jackson  Q.G.,  and  Lawton,  for  the  plaintiff. 

Kaiy,  Q.G.,  Fry,  Q.G.,  and  Aston,  Q>G.,  for  the 
defendant,  submitted  that  the  evidence  in  qaestion 
was  admissible.   The  foUowing  cases  were  cited : 
Trotman  v.  Wood,  16  Q.  B.,  NTS.,  479  ; 
OvrOi  T.  Piatt,  11  L.  T.  Bep.  N.  8. 245. 

Jakbs,  L.J.,  in  ^ving  the  judgment  of  the 
court,  went  ftilly  into  the  &ctB,  and  proceeded 
as  follows :  Of  course  it  is  said  that  as  licensee 
it  is  not  competent  for  the  defendant  to  dis- 
pute the  validity  of  the  patent,  and  it  is  ad- 
mitted, therefore,  that  the  dooumeuts  cannot 
be  used  direotiy  to  show  want  of  novelty.  Bat 
they  are  avwlable,  and  used  in  this  my.  A 
licensee  is  entitled  to  show  the  limits  of  the  patent, 
and  he  is  outside  those  limits.  And,  in  con- 
struing a  patent,  this  is  always  to  be  observed, 
that  you  should  so  construe  it  that  it  shall  be  a 
valid  and  not  a  vmd  patent.  If  you  construe  this 
patent  one  way,  then  the  docnmenta  produced  show 
that  the  patent  is  bad  for  want  of  novelty,  and  you 
ought,  therefbre,  to  constrne  it  so  as  to  protect  it 
from  that  conclusion.  The  counsel  for  the  plaintiff 
objected  to  the  admissibility  of  this  evidenoe ;  but, 
as  it  bad  been  admitted  and  acted  on  by  the  Yice- 
Chancellor,  we  admitted  it  de  bene  esse.  We  think, 
however,  we  ought  to  give  our  deoisipn.on  the 
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ohjaetion,  and  we  are  d  opinion  that  tiw  erideiioe 
is  alearlyiiiadinisaible  lor  the  pmpoaa  of  conaferamg 
the  apeaifiaalMii  of  the  pntiiwar  patent  before  vs. 
The  adniambilitr  of  it  wea  pnt  oa  aone  expree- 
mons  in  the  jodgments  o£  tbe  leaned  jndgea  in 
the  oaeeof  Troiman  t.  IToo^  relatiegto-notaaan's 
aBohora.    They  are  only  cUetOf  beoaoae  no  aobh 
aridmee  was  acted  on  in  tiiafe  case.    It  waa  never 
meant  by  the  leamed  judges,  and.  it  oaanot  be 
effaetoally  eentendcd.  that  there  ia  aivf- prmoiple  to 
be  eppliea  to  the  constraottion'of  speoiAcaiiona 
whicb.'  diffSsra  from  that  i^plic^le  to  toe  conetmo- 
tion  of  every  writteo  instrament  whatever.  Of 
oonne,  in  aecertaioing  the  meaning  of  the  words 
oaed,  yoa  eadeavoor  to  put  yooraelf  as  moch  as 
postible  in  tbe  position  (A  the  person  using  them. 
What  abeetator  knew  is  commonly  resorted  to. 
Facta  within  the  knowledge  of  both  the  parties  to 
a  written  contract  may  be  very  material  in  nndw- 
atatuUng  the  pretnae  meaning  of  the  e^nreaaions 
naed  hy  them.   So  in  a  ipeoifloation,  wfaidi  is  ad- 
dnased  by  a  man  having  Vnowlodge  of  the  a^eot 
to  peo|^  having  alao  knowledge  ot  tiie  sabjeot — 
to  thAt  portion  of  the  pablio  who  have,  or  may 
have,  an  interest  in  it — that  which  is  clearly 
matter  notorions  to  the  woild  at  large,  that  which 
is  matter  within  the  oomnwn  knowledge  of  the 
trade  or  of  persona  conversant  with  the  article, 
may  be  resorted  to  for  the  pnrpose  of  limifnng  the 
oonstmotion  of  a  specification,  or  of  a  dbtim  in  it,  to 
thl8eztent,aadtouiiB«xtentanly:  Tonasanmethat 
a  patentee  wonid  not  be  bo  abanrd  as  to  ohdm 
that  which  he  knew,  and  that  which  he  knew 
everybody  else  knew,  to  be  old,  and  yon  woold,  if 
pOBatble,  avoid  that  absurdity  if  by  any  leaitiBiate 
oanstmetion  of  the  words  nsed  yoa  eoold  do  to. 
Bnt  this  is  a  very  different  thio^  from  oonsfeniing 
a  man's  langnage  by  the  prodnobtm  of  a  domment 
wfazoh,  so  far  as  it  appears,  the  man  never  ssnr  or 
haard  of— firam  oonatraioK  a  speoifioBtion  and 
claim  which  is  intended  for~the  information  of  the 
pdlilio  by  the  prodaction  of  a  docnmant  whkdi,  so 
Av  aa  it  ameazB,  no  one  of  the  public  ever  saw  or 
beard  of.  As  used  in  this  case,  it  waa  not  used  really 
for  the  purpose  of  assisting  in  the  constmotion  of, 
OM  ascertaloiDg  what  waa  meant  by,  the  patentee 
in  the  langnage  he  nsed,  but  as  a  device  to  escape 
from  the  clear  rule  which  prevenla  a  licensee  frmn 
dispnttng  the  validity  of  the  patent.   What  waa 
really  attempted  was  this :   A  great  part  of  what 
18  covered  by  the  patent  is  old,  and  therefore  bad ; 
aome  little  part  is  new,  and  therefore  good  ;  the 
ODort  will  confine  the  patent  to  what  is  new  and 
good.  That  derice  will  not  sooceed.  A  ISeanmB 
amutt  bring  his  lioamaor  into  litigation  as  to  the 
novelty  of  any  part  <tf  his  patent,  nndar  any  pre- 
tence wbatevw.  His  Iiordahip  Ibea  dweU  upon. 
the  merits  of  the  ease«  and  said  the  esort  was 
olearly  of  opinion  that  the  ^peOanl  waa  enticed 
to  anrohai^e  the  defendant  in  reqMot  of  the  in- 
struments mannfactored  by  him,  and  tiwb  the 
appellant  mast  have  his  costs  both  oi  tiie  appeal 
and  of  the  prooeedinga  in  the  oonrt  Wnr. 
Solioiton,  E,  Jomanf  /.  S.JMimm. 


BITTINGS  AT  WESTMINSTffift. 
Tite§day,  Hay  2. 

(Before  Jx88iL,-H.B.,  Ksixr,  G.B.,  SCbiush,  LJ., 
and  Dksicav,  J.) 
PoL&K  V.  Etbbxtt  (a). 
Principal  and  twnty — SUcharge  of  amretjf  hy 
alteraiion  in  original  contract — Divwibii&if  9  tiw 
aecuriiy — I!jao%a*edge  of  the  ««r«<y. 
Jf  ihe  principal  credkor  daprwot  Mi  omrohf  ofrnif 
right  he  movld  have  had  a§am*t  vngimid 
debtor,  tven  though  the  surety  ii  ien^Ued  ttsmyr 
the  turaty  i$  diaAarged. 
AUhough  the  mreiy  it  aware  ^at  an  aUenUion  w 
heing  made  in  the  origimal  eomfyrmet,  Aa  it  m( 
hound  to  eajtreae  his  diteent  to  the  trmmaalion. 
Apful  from  the  Queen's  Bench  Division  (re> 
ported  34  L.  T.  Bep.  N,  S.  128,  where  the  fhcts  of 
the  oase  and  judgmoit  at  the  court  will  be  fbond 
fully  reported).   The  argam«it  in  the  Court  of 
Appeal  went  entirely  on  the  ftets,  and  it  votld 
therefore  be  useless- to  repeat  them. 

PhObrick,  Q.O.  and  B.  E.  Webettrtfat  Oa  de- 
fendants (the  appellants). 

IPIntyre,  Q.O.  and  J.  C.  aCaOau,  ibr  flia  plain- 
tifEs,  were  not  called  upon. 

Jbsssl,  If  .B. — lb  is  not  necessary  for  ns  to  lay 
more  than  that  the  judgment  of  the  Oonrt  of 
Qaeen's  Bench  must  be  affirmed. 

Kelly,  C.B.,  Hellish,  L.J.,  and  Damuii,  3^ 
cononrred.  Judgment  (^rmed. 

Solicitors  for  ^aiutiffa,  Xrumlay  and  Jjneriay. 
Sofioitors  for  d^bndant.  Ponbsr  and  Clotte. 


Tueeday,  May  2. 
BeGBIX  v.  PHOSrHi.TB  SCWAOE  OoxPUTr 

(Lihitbd)  (a). 
Money  received^FaUure  of  eoneidoraiion — J^rmuL 
Defendants,  a  Umiied  eomfmny,  had  patented  in 
Snqland  a  process  for  uitUeing  sewage.  Plaintif, 
acting  ostensiblu  on  hie  own  account,  but  reaSy 
on  accouni  of  tne  eempamy,  bought  from  d^en^ 
danttfor  15,0001.,  a  grant  of  the  exdusioe  righi  to 
use  their  proeeee  in  BerUn.  PUtini^  ften  con- 
veyed hie  interest  to  L.  for  30,000L,  and  Z.  eon- 
Mysd  it  for  SOjOOOl.  to  R.'s  clerk,  m  truet  for  the 
eompony.  The  SeiUm  compamf 
was  formed  and  iatued  a  fmMpeofot,  etating  thai 
ihey  had  ihe  'MbImmw  right  to- «««  defendant^ 
proeeeein  Beriin.  The  80,0001.  wu  paid  ttrS^ 
wfto  &spf  16,0001.  and  paid  15,0001.  to  defemdmmte 
m  eaiufaetdon  of  plaintif  e  oUigtUiane.  Tke 
e^eet  ike  tefceme  tme  to  float  Oe  BerUn  esof 
panf[,  4n  vhith  H.  wu  imioreeled.  No  '«•• 
siuewe  right  had  boon  or  ooold  be  obtaisted  *a 
BerUn,  and  fiaininff  and  S.  Imeta  tkie,  M 
-defendrntUif.  dfreetore  dSd  not. 
In-om  mrfum  to  reeooer  tte  15^0001.  jmmI  to  ieftn- 
■'dtmte. 

Held  {(Mrming  the  judgment  of  the  Qneen^e  Bmseh 
Divinon),  that  plaliU^  ttat  mot  entUlmd-to 
ff«MHW,  ieaOMts,  ibnewtnjr  <fca<  AvB  wottw  BsriM 
patent  he  had  aely  bargmned^  «m» osieitsiKs 
fnmtt  wUdb  he  hid  got,  and  iemmm  Ma  sIbAn 
eoae  fotmdad  on  fumd,  amd  a  rmU  to  vater  tte 
etrdicf  for  dtftmianU  wu-made  e/bmikde. 

DnwAiuTiOM  for  maann  raesifed  by'  the  dafcn- 

dants  for  the  nse  of  the  plaintiff,  waAtatmtamef 

found  to  be  due  on  aoeannta  stated. 
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Tim,  neTBT  indebted. 

ISwM  vere  other  oonnts  in  the  agreemMit 
btttwani  the  plaintifE  and  defendants,  bnt  these  are 
not  material,  aa  the  can  rested  entirel;  on  the 
money  connts. 

At  the  trialin  London,  befnre  Gockburn,  C.J.,  on 
the  &ot8  found  hj  the  jury,  the  verdict  was 
directed  to  be  entered  for  the  plaintifi'  for  15,000Z., 
lea  re  being  reeerved  to  the  deiendaats  to  move  to 
outer  a  TMdtot  for  them. 

The  Queen's  Bench  Dmsion  (Cockbnni,  C.J., 
and  Qoaia  and  iBleld,  JJ.)  made  the  role  absolote 
to  enter  the  verdict  for  the  defendaolB. 

The  report  of  the  case  will  be  found  in  S3  L.  T. 
Ben.  N.  S.  470. 

^e  plaintiff  «)pea<ed. 

BttU,  Q.C.  and  TnvOj^  for  the  appellants. 

Sir  Mmry  Jamm,  Q.C.,  Ooken,  Q.C.,  and 
Xanyon^for  the  raspondento,  were  not  oallad  upon. 

Tha  jadgmant  ot  Jisbbl,  JiLR.  (in  which  the  rest 
cf  tha  court  emcnxred)  want  cotirelT  on  the  {acts, 
sad  tiw.  jndgimmfc  of  the  Qoeen's  Baneh  was 
affinned.  JudgmmU  affirmtd, 

SoKeifeon  for  plaintiff  Oomfte  and  Wainwright 

Bcdioitar  tat  defiuidanta,  John  Holmet. 


Wedneaday,  May  10. 

(Before  Jxssbl,  Mxllish,  L.J.,  and 

Pollock,  B.) 

BiCHussov  V.  GuAT  EAaTBBN  Bailwat  Coh- 

FAKT.(a) 

2feglig0ne6~Batlufay  company — Throuqh  iiraffia — 
Jieftti  infi>rmgn  trndt—Mimtte  tseamimaHon  un- 

^  raiiway  eompany  is  wt  bound  to  make  a  mimUs 
inmettigaUon  into  the  $otttidne$$  of  eg*ry  trueh 
Aoi eomei onioUa  Imm  from  other  eompmiw; 
ow  owfewry  exam/ktaUm  i$  n^fi^ofU. 
^Sm^i  vbmo»e  de/act  hMUendueooeroi  in  a  imeh 
amd  km  been  properly  remedied,  wiB  it  vmder 
ihoM  oirmmgtanoee  he  neeesearjf  for  Aa  eomaaum 
1o  make  afvrChar  mimtie  examtitalion  of  <k«inie# 
i^fmforwctrding  it  to  ite  deetination. 
This  was  an  appeal  from  a  judgment  of  tha 
Common  Fleas  Division,  whereby  the  plaintifC 
bad  obtained  a  mle  absolute  npon  the  findinffs  of 
tbejnry  to  enter  the  verdict  for  himself  (23  L. 
T.  Bep.  S.  8.  248;  L.  Bop.  486,  0.  P.),  and  it 
now  oame  bef<n«  the  ooort  oa  a  apeoial  case 
stated. 

At  the  original  trial,  which  took  plaoe  before 
Kelly,  O.B.  at  Eingaton,  at  the  spring  aaaizaa, 
187^  Um  folknring  three  qoeetiona  were  left  to 
thejnry,  and  the  following  answers  given : 

Ivat  qnesMtm.— Woold  the  defect  in  this  axle, 
wluoh  was  the  oanaa  of  the  aooidmit,  have  been 
disoovered  or  disoovaraUe  upon  any  fit  and  oaie- 
fol  examination  of  it  to  whioh  it  might  hm  bent 
ffobjeeted  P  Answer^Yee. 

Second  qneation. — Was  it  the  duty  of  tlie  de- 
fendants to  examine  this  axle  by  aoraping  off  the 
dirt  and  minutely  looking  at  it,  so  minutely  as  to 
enable  them  to  see  the  oradc,  and  bo  to  prevent  or 
remady  the  miaohief  f  Answer.— No. 

Third  qnestion. — If  thai  wss  not  their  duty 
iipon  the  first  view  of  the  truck,  did  it  become 
their  duty  ao  to  do  when,  upon  baviug  disoovered 
the  d^aot,  they  ordered  it  to  be  repaired,  and  it 

MBapoiM  ItB.B.  AnnaaiT,  Mt^^  BanMH^tJM. 
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remained  for  four  or  five  days  upon  their  premises 
for  that  purpose  P  Answer.-^It  was  their  do^  to 
require  from  the  waggoc  company  some  diatinct 
assurance  that  it  had  been  thoroughly  examined 
and  repaired. 

Hawkine,  Q.C.,  Parry,  Serjt.,  and  Xarriolt,  fbr 
the  company,  argued  the  case  npon  the  same 
grounds  as  in  the  court  below. 

Biron  {Lwih.  with  him)  for  the  reBpondenta. 

Jbssel.  M.B. — ^Tbis  is  aa  appeal  from  the  Com- 
mon Pleaa  Diviaion  directing  a  verdiot  to  be 
entered  for  the  plaintiff  for  2501.  damages.  The 
action  was  brought  for  damages  against  the  Qreat 
Eastern  Bailway  Company  for  that,  owing  to  tluir 
negligence,  an  accident  had  occurred  upon  their 
line  ^  whioh  the  plaintiff  was  injured.  The  ques- 
tion for  us  to  decide  is,  as  to  the  liabiUty  ox  Uie 
company.  The  facts  of  the  case  appear  to  have 
been  shortly  as  follows :  There  was  a  cool  truck 
belonging  to  the  Birmingham  "Waggon  Company 
whioh  had  been  let  by  them  to  some  colliery  pro- 
prietors, and  that  truck  came  from  the  Great 
ITorthem  line  on  to  the  defendants'  line  at  Peter- 
borough. The  Great  Eastern,  like  all  other  lail- 
wav  coEnpanioa,  is  compelled  by  ahatute  to  forward 
and  to  give  due  facility  for  forwarding  the  traffic 
of  other  c(»apanies.  The  company  was  not  a 
volunteer  in  the  matter,  but  was  performine  a 
statutable  duty.  Of  course,  the  company  are 
bdund  to  see  that  the  tmcka  coming  on  to  their 
line  are  in  a  state  to  travel  safely,  and  it  is  impos- 
sible for  them  to  be  excused  unleas  thoT  have  osed 
reasonable  diligence  in  examining  the  truoks 
forwarded  to  them  by  oth^  companies,  ^a  sid>* 
stantial  queation  is,  whether  that  duty  has  becm 
disohargod  by  the  defendants.  From  the  evidence 
it  appears  that  at  Peterborough  there  are  every 
week  a  vast  number  of  tmcka  sent  along  the 
defendants*  line  from  other  linea.  An  ex- 
amination is  made  of  such  trucks  by  ser- 
vants of  the  company  appointed  for  the  purpoae. 
It  has  been  called  a  "  cursory  "  examination ;  that 
would  be  practically  impossible ;  but  certain  pre- 
cautions are  taken  by  the  workmen  employed  on 
that  duty,  which  are  usually  taken  by  railway 
companies  in  such  cases,  and  are  generally  found 
by  e:q}erience  to  be  sufficient.  All  these  usial 
precaatioDS  were  adopted  here,  and  two  defeota 
were  discovered— one  being  that  a  spring  had 
lost  its  camber,  which  ha4  disabled  the  trudc  from 
travelling  safely,  and  the  other  a  crack  in  the 
woodworfc,  whiw  does  not  wpear  to  have  been  so 
material  as  to  have  interfered  with  the  travelling 
of  the  truok.  Kotioe  of  the  first  defect  was  given 
to  the  Birmingham  Waggon  Company,  which  had 
a  worktop  at  Petecborongh,  so  that  they  might 
get  it  remedied  ;  and  with  regard  to  the  other 
defect,  it  being  inconvenient  to  unload  tbe  truok, 
without  whioh  the  defect  could  nob  be  remedied, 
and  it  being  nnneoessary  to  remedy  it  imme- 
diately, as  it  did  not  interfere  with  the  safety  of  the 
truck,  that  defect  was  left  to  be  remedied  subse- 
queotijr.  The  truck  was  accordingly  shunted  that 
the  spring  might  be  repaired,  and  on  its  return  to 
the  defendants  their  servants  ascertained  that  the 
repairs  had  been  done  and  examined  the  truck  in 
the  usual  way  to  see  that  there  was  no  other  de- 
fect It  was  then  sent  on,  and  the  accident  oc- 
onned  through  a  defect  in  no  mj  connected  with 
the  two  defbcts  previously  meatioued — namely,  a 
defect  in  the  axle.  The  real  qnaalion  is,  whether 
tho  company  were  guilty  <a  neglwence  in  not 
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maklDK  a  more  minute  ezatiiination>  fbr  there  is 
no  doubt  that  the  crack,  having  renohed  the  sur- 
face, might  have  been  discoverM  by  a  sufficiently 
complete  eiamination.  We  must  look  to  what  is 
reasonable  in  reference  to  the  ezieenoies  of  man- 
kind. The  company  cannot  stop  all  foreif^  tracks 
and  empty  them  for  the  purposes  of  a  mmute  ex- 
amination. If  they  were  entitled  to  do  so  it  would 
practically  destroy  tho  right  given  by  statute  to 
other  companies  of  having  the  through  traffic  for- 
warded, and  give  a  monopoly  to  the  company  it- 
self. The  suggestion  that  they  should  do  this  in 
too  absurd  to  bear  discussion.  It  cannot  be  said 
that  it  is  obligatory  on  the  company  so  to  treat 
foreign  trucks  as  to  defeat  the  very  object  for 
which  they  were  sent  on  to  the  line,  namely,  for 
the  purposes  of  through  traffic.  There  must  be 
some  reasonable  limit  to  the  amount  of  examina- 
tion required,  and  the  substantial  question  was, 
whether  the  mode  of  examination  aaopted  by  the 
company  was  reasonably  satisfactory.  It  appears 
to  me  that  the  jnrv  did  answer  that  qnestion  sub< 
stantnally  in  mo  defendantB'  fhTOnr.  Three  ques- 
tions were  put  to  the  jniy.  The  first  was  whether 
the  defect  m  the  axle  would  have  been  discovered 
upon  any  fit  and  careful  examination  o£  it  to  which 
it  might  have  been  Bnl:geoted  P  The  jury  answered 
ea.  The  second  qnestion  was  whether  it  was  the 
uty  of  the  defendants  to  examine  tbe  axle  by 
scraping  off  the  dirt  and  minutely  looking  at  it — 
so  minutely  as  to  enable  them  tn  see  the  crack,  and 
BO  to  prevent  or  remedy  the  mischief  P  The  jui^ 
answered  no.  The  third  question  was  whether,  if 
that  was  not  their  duty  upon  the  first  view  of  tbe 
truck,  it  became  their  duty  so  to  do  when,  upon 
having  discovered  the  defects  in  tbe  spring  and  in 
tbe  side  of  the  truclc,  they  ordered  it  to  be  repured, 
and  it  remained  for  four  or  five  days  apcn  their 
premises  for  that  purpose.  The  jnrv  answered, 
"  It  was  their  duty  to  require  from  the  Binning- 
ham  Waggon  Company  some  distinct  assnranoe 
Uiat  it  had  been  thoroughly  examined  and 
repaired."  The  meaning  ^  the  last  question 
i^pean  to  be  this :  Assuming  that  it  is  not  in- 
cumbent in  general  on  the  company  to  do  more  in 
cases  of  foreign  trucks  than  they  did  here,  still,  a 
defect  having  been  discovered,  did  that  throw 
upon  them  a  duty  to  do  more  P  I  think  there  can 
be  only  one  answer  to  that  qnestion.  li  the  defect 
was  such  as  ought  reasonably  to  indaoo  a  person 
of  experience  to  think  that  some  other  defect 
existed,  or  was  likely  to  exist,  then  there  would  be 
a  duty  to  examine  further ;  but  if  the  defect  dis- 
covered had  no  probable  connection  with  any  o^er 
nndisoovered  dAecA,  then  I  see  no  reaaoa  wny  any 
farther  or  other  examini^icn  should  be  made. 
Now,  I  read  the  answer  of  the  jury  to  the  third 
qoaation  as  meaning  tfiat  there  was  no  sooh  duly 
as  suggested  by  the  question,  but  that  the  defen- 
dants ought  to  have  inquired.  But  there  was  no 
evidence  on  which  they  were  entitled  to  find  that 
such  a  duty  existed,  or  that  it  had  been  neglected. 
It  is  not  for  the  juiy  to  lay  down  an  absolute  duty 
such  as  this,  irrespective  of  the  case  and  of  tbe 
evidence  before  them.  It  is  impossible  to  make 
that  answer  the  foundation  for  a  verdict  against 
the  defendants.  If  it  was  the  defendants*  duty  to 
inquire,  it  could  only  be  becanse  they  were  bound 
to  satisfy  themselves  of  the  fitness  of  the  truck, 
and  if  BO  bound  ther^  could  not  exonerate  them- 
selvrs  by  mere  inquiir  of  the  waggon  company. 
If  it  had  been  proved  that  they  relied  upon  mere 
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inquiry,  I  am  not  sura  that  that  mi^t  not,  par  m, 
be  evidence  of  negliscenoe.  I  do  not  thinlc  wb 
ought  to  give  any  effect  to  this  finding  of  the 
jury,  and  we  ease  for  the  plaintiff,  thererore,  fisils. 
Tbe  judgment  must,  therefore,  be  reversed. 

Melush,  L.J. — I  am  o(  tbe  same  opinion.  Fhe 
question  depends  on  tbe  nature  of  the  defendants' 
obligation  with  regard  to  what  are  called  foreij^ 
trucks,  ue.,  trades  sent  on  to  their  lines  by  other 
companies.  They  are  bound  in  point  of  law  to 
oirry  on  these  tracks  to  their  destination,  nnless 
they  can  show  some  good  reason  for  refasing. 
Tbe  plaintiff  has,  in  oraer  to  maintain  the  action, 
to  make  out  two  things ;  first,  that  the  defect  in 
tbe  axle  of  the  foreign  truck,  through  which  th.s 
accident  happened,  was  discoverable,  for,  if  the 
defect  was  undiscoverable,  dearly  the  defendants 
could  not  be  liable;  secondly,  that  tilie  defe»lanta 
were  in  &nlt  in  not  discovering  it.  It  was  diown 
by  the  evidence  on  the  part  of  tiie  rwlway  com- 
pany, which  was  snbstantially  nnoontra^ctedt 
that  a  very  great  number  of  trucks  oomo  through 
Peterborough  every  we^  and  that  it^  is  im- 
possible that  they  should  be  exunined  minutel;r> 
but  a  mode  of  examination  is  adopted  which  in 
practice  is  generally  found  sufficient  to  disclose 
defects,  if  any  exist.  It  was  practically  undis- 
puted by  the  plaintiff's  counsel,  that  if  the  nsoal 
examination  had  been  made,  and  no  defects  had 
been  discovered,  there  would  have  been  no  case 
against  the  defendants,  but  it  was  said  that  npoa 
a  defect  being  discovered  by  the  usual  examina- 
tion, the  truck  ought  then  to  have  been  tbf>- 
roughly  overhauled.  Tbe  Chief  Baron  put  two 
questions  with  regard  to  this  part  of  the  case, 
niunely,  tho  second  and  third  questions.  The 
sebond  qnestion  the  jo^  answered  in  tiw  negtf 
tive.  The  third  qnestion  seems  to  ma  to  uk 
whether,  assaming  that  there  might  not  ba  in 
general,  or  in  the  first  instance,  a  duty  to  examine 
the  axle  minutely,  there  was  such  a  da^  under 
the  particular  circumstances;  that  is,  whether 
the  usoovery  of  the  defect  on  the  oarsoryezuni- 
nation,  made  it  the  duty  of  the  oompany  to  e» 
mine  more  minutely.  It  seems  to  me,  having 
regard  to  the  finding  on  the  second  question, 
that  the  jury  by  their  answer  to  the  third 
question,  meant  to  negative  the  existence  ot  the 
duty  to  examine  more  minutely  as  they  had 
done  in  their  answer  to  the  second  question  ; 
but  they  add  a  finding  that  it  was  the  duty  tbe 
dcfendsats  to  have  inquired  of  the  waggon  com- 
pany as  to  the  repairs.  What  effect  are  we  to  give 
to  that  finding  f  It  was  never  allMnd  by  the 
plaintiff  that  it  waa  the  dnty  of  Uie  dneudants  to 
mqnire  Of  the  wU[gon  company.  There  wna  not 
a  single  witness  who  said  that  it  was  in  the  nsoal 
coarse  of  business  or  a  proper  tiling  to  make  saoh 
an  inquiry.  We  cannot,  I  think,  give  any  effect 
to  a  mere  snnestion  of  the  jury  respecting  a 
matter  as  to  w^h  thejr  were  not  asked,  and  aa  to 
which  there  was  no  evidence  before  them.  If  it 
had  been  put  to  the  jniy  that  there  was  snch  m 
duty,  an  answer  would  very  easily  have  sos- 
gested  itself.  It  would  be  urged  that  it  would  be 
a  very  foolish  thingto  place  any  confidence  in 
each  an  inqniir.  The  people  who  send  the 
waggons  win  always  say  that  they  are  in  good 
repair.  I  think,  therefore,  that  this  finding  mast 
be  disr^^rded,  and  that  we  can  only  consider  the 
substantial  effect  of  the  finding  as  an  mnsww 
to  the  question  pat  and  as  I  ^ye  already  s&id 
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1  think  it  negattTea  the  existence  of  the  daty. 
X  cannot  help  thinking  that  the  decision  in  the 
court  helow  proceedod  npon  some  misapprehension 
of  the  facts,  and  there  are  expressions  in  the  Lord 
Chief  Justice's  judgment  which  would  seem  to 
«how  that  he  was  under  the  impression  that  the 
repairs  for  which  the  truck  was  stopped  at  Feter- 
zh  were  general  repairs,  whereas  it  seems 
dear  uiat  there  was  no  question  of  repair  at  Peter- 
iKHNHigh  other  than  with  respeot  to  the  spring  and 
the  crack  m  the  side  of  the  truck.  The  spring  was 
in  fact  repaired*  and  the  crack  in  the  side,  though 
it  renu^ned  unrepaired,  had  no  connection  what- 
eror  with  the  failure  of  the  axle,  through  which 
the  accident  did  occur.  For  ibese  reasons  I  think 
there  was  no  evidence  of  negligence  on  the  de- 
fendants' part,  and  the  decision  of  the  court  below 
mnat  be  reversed. 

Pollock,  B. — I  agree  that  the  verdict  should  be 
entered  for  the  defendants.  My  only  doubt  has 
been  whether  it  would  be  necessary  to  have  a  new 
trial ;  for  if  there  were  any  evidence  of  negligence 
fit  to  be  submitted  to  a  juij,  we  could  not  properly 
Winter  a  verdict  for  the  defendants.  I  am  now 
eatisfied,  however,  there  was  no  sufficient  evidence 
of  negligence  on  the  defendants'  part.  The  only 
aensiUe  construction  <^  the  answer  to  the  third 
question  appears  to  me  to  be  that  the  jury  intended 
to  n^ative  the  duty  as  to  whioh  the  question  was 
aeked,  but  they  added  to  that  negative  a  find* 
in^  that  the  defendants  ought  to  have  in- 
paired  ot  the  company.  It  seems  obvious  that 
uiat  must  have  been  their  meaning ;  for  the  two 
Katies — the  du^  to  examine  for  utemselves  and 
the  duty  to  inquire — could  hardly  co-aziBt.  It 
seems  to  me  that  the  third  question  was  .unneoes- 
saiy.  If,  on  the  whole  of  the  evidence  it  had 
appeared  that  there  was  any  connection  or  proba- 
bility of  connection  between  the  defects  dis- 
covered,  i.e.,  the  defects  in  the  spring  and  the 
side  and  the  defects  in  the  axle,  tne  case  would 
bave  been  different,  and  the  question  might  have 
been  material.  It  appears  to  mo  impossible  to 
impose  on  the  defendants  the  duty  of  making  a 
minnte  examination  of  the  whole  truck  because 
defects  have  been  discovered  iu  some  part  of  the 
-tnudc  which  have  no  connection  with  tlie  probable 
eziatenoe  of  defeets  ia  any  other  part  of  the  trnok. 
For  these  reasons  I  also  tmnk  tba  judgment  iiu>ald 
berevened. 

Judgment  reversed. 

Solicitors  for  plaintifFf  Freeman  and  Bothomley 
for  Keleey  and  Bon, 

Solicitw  for  defendants,  W.  H.  Show. 


<Before  Jessel,  3f.B.,  Kellt,  O.B.,  Kblusb,  L.J., 

and  Deniun,  J.) 
Habcus  v.  Gbnbb^  Steam  Navigation  Cokfany 

(Lucited).  (a) 
H'ew  trieU — Verdict  tigam$t  evidence — Oosta  of  first 

irialr~8tat.  17  ^  18  Vkt.  c.  125,  s.  4A, 
The  plaintiff  brought  <m  action  for  three  parcel* 
carried  by  three  ships  belonging  to  the  defendants, 
and  uthieh  ioere  lost  during  transii.  As  regards 
two  of  (hese  pareeU,  a  verdict  loas  found  for  ihs 
filaifUiff ;  a$  to  the  o&ier,  the  d^andante  mo- 
eeeded.    The  d^endafUs  eubeequenUy  anpUed  for 

(*)  BapOKUl  by  &,  H.  Amm-m,  bq^  BuiIsub-M-Iaw. 


and  obtained  a  new  trial,  the  result  of  which  was 
that  they  got  an  entire  verdict. 
SeM  {reoeraing  the  judgment  of  the  Queen's  Bench 
Dimeion),  that  aa  tJtere  had  been  no  default  oit 
the  part  of  the  defendants,  and  the  plaintife  luul 
not  exercised  the  power  which  they  poaseued  of 
entering  a  noUe  prosequi,  or  of  intim(Mng  tluU 
they  dul  not  intend  to  pursue  fwrtbsr  the  pairli' 
eiUar  issue  found  against  (h«m  on  the  firei  fn'aZ, 
the  d^endanU  vfere  enti&ed,  wndmr  ms  efrcttii^ 
stances,  to  recover  ike  eo$U  of  ihe  first  trial,  re- 
lating to  the  iesue  found  in  ihmrfaoour. 
On  taaaiion  of  costs,  the  master  declined  to 
aUow  the  costs  incurred  by  the  defendants  at  Gio 
second  trial  for  *horl1umd  writer  s  notes. 
Held  {a^rming  the  judgment  of  the  Quaen's  Bendi 
Division),  that  it  was  entirely  within  the  discre- 
tion of  the  Master  to  aUow  or  disaUow  these 
items,  and  tJuU  it  was  not  the  practice  of  the  court 
to  interfere  wUh  that  discretion,  except  in  eaaea 
of  gross  ahuse. 
This  was  an  action  brought  by  the  plaintiffs 
against  the  General  Steam  Navigation  Compao^ 
for  the  non-delivery  of  certain  furs.   The  case 
came  on  for  trial  befrare  Cookbaro,  C.J.,  and  a 
Bpecial  jury,  in  1874^  when  it  ^tpeand  that  three 
different  parcels  <si  fhrs  had  been  delivered  to  the 
care  of  the  defendants,  to  go  by  three  different 
ships,  all  of  wfaidb.  were  alleged  to  have  been  lost 
on  hoard.  As  to  two  of  these  paokMee,  the  verdict 
went  for  the  plaintiff;  as  to  the  third,  which  was 
alleged  to  have  been  lost  on  the  ship  Oermania,  a 
verdict  was  found  for  the  defendante.   A  rule  nw£ 
for  a  new  trial  was  afterwards  applied  for  by  the 
defendants  on  the  ground  that  tne  verdict  was 
against  the  weight  of  evidence,  and  eventually 
made  absolute,  the  court  intimating  that  the  de- 
fendants must  take  the  risk  of  losing  on  all  the 
issues  on  the  further  trial. 

The  flccond  trial  was  heard  before  Kelly,  C.B., 
when  a  verdict  was  found  for  the  defendiuitB  on 
all  the  issues.  When  the  costs  came  to  be  taxed 
the  mastor  allowed  Ijie  costs  of  the  second  trial 
and  none  of  the  first.  He  alao  declined  to  allow 
the  costs  of  some  shorthand  writer's  notes,  taken 
at  the  defendants*  instance  on  the  second  trial. 
The  defendants  appealed  to  Den  man,  J.*  at 
chambers,  who  referred  the  matter  to  the  Queen's 
Bench  Division.  The  court  declined  to  interfere 
with  the  master's  taxation.  The  defendants 
accordingly  appealed,  and  the  question  raised 
was  as  to  the  right  of  the  defendants  to  re- 
cover the  expenses  of  the  first  trial  so  &r  as 
they  related  to  the  issne  found  in  their  faroar. 
On  the  case  coming  on  for  hearing, 

Anderson,  on  b3ialf  of  the  plaintiGT,  contended 
that  there  was  no  appeal  given  to  this  court,  and 
quoted  the  Judicature  Act  1873  (36  &  37  Yiot. 
c  66),  sect.  49,  by  whioh  it  is  enacted  that  no  order 
made  by  the  High  Oonrt  of  Jostioc^  or  any  judge 
thereof,  "as  to  costs  only  which  by  law  are 
left  to  the  discretion  of  the  courts  shall  be  snl^ject 
to  any  appeal,  except  by  leave  of  the  oonrt  or 
judge  making  such  order."  [Jessbl,  H.B. — That 
applies  only  to  a  case  where  the  judge  has  a  dis- 
cretion, ana  has  exercised  it  in  giving  or  refusing 
costs.] 

Charles  HaU  then  argued  on  behalf  of  the 
appellant,  and  contended  that  the  master  had 
exceeded  his  power  in  refusing  the  costs  of  the 
first  trial,  so  far  as  they  relatea  to  the  issue  found 
in  favour  of  the  defendwts.  He^^nrther  opu- 
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tended  that  the  expense  of  the  shorthand  writer's 
notes  onghfe  not  to  have  been  disallowed. 

Anderson,  for  the  plaintiff,  was  told  to  confine 
himself  to  the  first  point,  and  contended  that  these 
costs  were  not  reooverable.  He  relied  on  the 
Common  Iaw  Prooednre  Act  1854,  sect.  44,  hy 
which  it  is  enacted  that  "  when  a  new  trial  is 
granted,  on  the  groand  that  the  verdict  was 
against  evideooe,  tne  coats  of  the  first  trial  shall 
abide  the  ttfrnt,  waUsa  the  ooart  shall  otherwise 
order/' 

Jesbxl,  ICS. — I  am  tS  opinion  the  updiant 
is  esitiUed  to  sneceed  on  the  first  point.  It 
^>pean  that  the  plaintiff  bronght  three  aofaons 
top  three  parcels,  carried  by  three  ships  belonffing 
to  the  defendants,  and  alleged  to  have  been 
lost  on  board.  The  defendants  denied  tiieir 
liability,  and  the  three  different  causes  of  action 
were  tried  together.  As  to  one  of  those,  the  de- 
fendants sncceeded  in  the  first  trial,  viz.,  as  to  the 
claim  in  respect  of  the  loss  on  the  Oermania. 
The  defendants  sabseqtientlj'  applied  for  a  new 
trial  of  the  whole  matter ;  for  it  appears  the  new 
trial  conld  not  have  been  limited  merely  to  the 
two  isenes  on  which  the  verdict  went  against 
tiiem,  without  the  coosent  of  both  sides ;  and  this 
otmsmt  was  not  t&rea  by  the  plaintiff.  AooOTd* 
ingly  a  new  trial  was  mntea  generally.  New 
the  plaintiff  had  the  option  as  regards  tiie  iseae 
irtiieh  had  been  foand  agwnst  him  on  liie  first 
trial,  of  entering  a  nolle  pro$egui,  or  of  inthuating 
that  he  did  not  farther  intend  to  insist  on  this 
partionlar  claim.  Bat  he  took  neither  of  those 
oonrses  itbich  wereopen  to  him,  bat  p  referred  to  take 
hisohanceofeacceedmgoneachoftheisBaes.  There- 
snlt  of  the  second  trial  was  that  the  defendants  got 
an  entire  verdict.  The  question  nowraised  before  as 
is  whether  the  ptaintiffs  onght,  nnder  the  circum- 
stanoes,  to  pay  the  costs  of  the  first  trial,  so  for  as 
it  relates  to  the  Qermania.  Kow  sect.  44  of  the 
Common  Law  Procedare  Act  1854  enacts  that 
"  when  a  new  trial  is  granted,  on  the  ground  that 
the  verdict  was  against  evidence,  the  costs  of  the 
flrefc  trial  shall  abide  the  event,"  the  effect  of  which 
is  that  If  a  party  is  sacoessfol  as  regards  both 
fecials,  he  gets  costs  paid  in  both  trials.  Tt  is  said, 
however,  that  the  defondants  are  not  entitled  to 
get  their  coete,  beoaase  there  is  some  teohniatllty 
m  the  way :  and  I  regret  that  the  ol^ection  haa 
been  given  effect  to,  in  the  court  below.  I  can  see 
no  prinotple  at  all  in  each  a  contention.  The 
defaidants  are  not  in  defaalt,  and  the  plaintiffs 
have  DO  right  whatever  to  object  to  these  coats 
being  recovered.  If,  as  has  been  said,  there  is  no 
precedent  for  this  cause,  I  think  it  is  quite  time 
we  made  one.  As  regards  the  costs  incurred 
tor  shorthand  writer's  notes,  I  think  it  is  entirely 
di8cretionaT7  with  the  master  whether  he  win 
allow  them  or  not,  and  it  has  not  been  the  prac- 
tice of  this  court  to  interfere  with  that  discretion, 
except  in  caees  of  gross  abase.  The  decision  of 
the  master  on  Uiis  point  has  been  gi^ren,  and  the 
matter  has  also  hem  before  ajndge  at  chambers 
and  a  Divisional  Ooart  of  the  Queen's  Bench.  As 
to  this,  therefore,  the  appellimt  &ilB,  and  there 
will  consequently  be  no  iMBts  g^veii  on  either 
aide, 

Kelly,  C.B.— I  am  of  the  same  opinion. 

Mblusb,  L.J. — I  concur.  I  can  see  no  reason 
why  a  defendant,  having  been  saccessful,  is  not, 
under  the  oircamataooeti,  entitled  to  recover  t^e 
ooata  of  tiie  firat  trial  relating  to  die  Osmcmto. 


BiKiuv,  J. — am  of  the  same  opinion.  I  dunfc 
that  as  regards  the  disallowanoe  ol  the  costs  re- 
lating to  the  Qermania,  the  master  was  wron^. 
As  regards  the  shorthand  notes,  it  was  dis- 
cretionary with  the  master  whether  he  would  grant 
them  or  not,  and  in  my  judgment  we  oaght  not  to- 
interiere.(a) 

Sfrficitw  fbr  plaintiff,  X  0.  DitUm. 

Sdioittv  fbr  defendant,  Baikam* 


May  2  aaid  3. 
(Before  Jxsssl,  H.B.,  Eellt,  C.B.,  Hellish,  "LJ^^ 

and  DsKHAH,  J.) 
YxsTBT  or  THE  HAnKc  OP  Miu  En>  Ou^ 
Towx  V.  GvABSiAira  OF  THE  Whuickapbl 

nNIOH.(&) 

Metropolis  Management  Aela—ApporUonment  of 
emen»e$ — One  eide  of  a  rtreei— 18  ^  19  Viet,  c 
Iffl),  B.  105—26  ^  26  Ftct  c.  102,  ».  77. 
The  piaintifft,  aeting  under  tJteM^ropolia  Manage- 
ment Acta,  retolved  that  a  portion  (to  wit,  tike 
eattem  tide)  of  a  nno  street  ehould  he  paved 
ihroughout  we  whole  length  for  a  uni/brm  brea4A 
<(f  l^ft.,  meamtred  from  the  eattem  bowtdawys 
and  that  tht  owner*  of  the  houaet  formimg  U» 
eattem  tide  should  pay  the  etUmaiBd  empenam. 
In  an  adion  agaiiitt  the  dtfendtmtt  for  contKihm- 
tion  to  Ihtte  eupentet,  their  worhhouee  being  pari 
of  the  eattem  tide  of  the  street,  it  waa  ilaiM  in 
a^enee  that  there  were  houtea  and  land  oia  As 
toeatem  tide  liable  to  contribute;  and  it  woe  tw- 
pUed  that  theae  houaea  and  land  did  not  bound  or- 
aiut  on  anypart  oj  the  atreet  to  be  paved. 
Said,  upon  demttrrer  to  the  raply  (a^rming  the 
decision  of  the  Queen'a  Bench  Jjivieion),  that  the 
plainUffa  had  no  power  to  charge  the  ownert  of 
one  tide  of  the  street  only,  and  that  tlie  aetien 
could  not  he  maintained, 
Appbal  from  a  judgment  of  the  Queen's  Bench 
Division  in  favour  of  the  defendants  on  a  demnrrer 
to  reply.   The  case  is  r^orted  in  34  L.  T.  XUp^ 
K.  S.  17%  where  the  pleadings  are  eat  out  at 
length. 

The  vestiy  of  Mile  Bnd  New  Town  resolTed  to- 
pave  the  whole  length  of  a  new  street  on  cme  a^e 
only.  The  estimated  expenses  of  the  work  ware- 
apportioned  amongst  the  owners  of  the  bonna 
and  land  boandiug  or  abutting  on  the  side  of  the 
street  so  paved,  and  not  among  the  owners  oo. 
both  sides  of  tho  street.  The  reu  question  Tnisecl 
by  the  demurrer  was  whether  the  vestry  had 
power  by  law  to  throw  the  entire  expense  on 
owners  of  houses  and  land  adjoining  the  particolar 
side  which  has  been  paved,  or  whether  the  ooet 
of  paving  must  be  apportioned  among  the  owners 
of  land  and  hoasee  fu^oining  the  street  on  both 
sides  P 

The  Queen's  Bench  Division  (Blaokbom,  J.^ 
Lush,  J.,  and  Field,  J.)  held  that  the  owners  on  both, 
sides  were  liable  for  the  cost  inoarred  in  the 
paving.   The  vestry  appealed. 

Philbriek,  Q.C.  and  Bmalgette  for  the  appelUnta 

(a)  It  should  he  obawved  that  the  new  trial  wm* 
gniited  in  this  case  prior  to  tiie  Jadioatnre  Acts  Mid 
BQlea  of  Court  oomiag  iuto  operation,  under  whieli  it  is 
aitprehaaded  ooart  would  have  bad  power  to  Htott 
tUnsw trial  to  tiw  iMaes fooad affaiast  the daCaadaat- 
sate  (Met  XZZIZ.,  mU  8. 

0>)  BafoaMd  by  B.  H.  Akpkutt, 
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Fabquhabson  v.  Flotsb. 


[Chan.  Drv. 


'(tfae  i^aintiffs  in  the  ooarfc  below). — The  appellaota 
are  empowered  ander  18  &  19  Yiot.  c.  120,  s.  105(a) 
to  pave  part  of  the  breadth  of  a  street,  and  the 
qnestion  to  be  decided  is,  whether  the  owxtera  of 
IhmI  and  hoases  abattinj;  on  the  part  so  pared 
QUI  be  charged  with  the  estimated  expenses.  We 
enbmib  they  can  nnder  the  HetropoUa  lioeal 
Uansftement  Acts  Amendment  Act  (2o  &  26  Vict, 
c.  102),  B.  77.  Whikhurek  t.  The  Fidham  Board 
of  WorJu  (L.  Bep.  233.  Q.  B. ;  35  L.  J.  145. 
H.  0.;  13  L.  T.  Bep.  N.  8.  631)  is  distingaishable. 
There  the  expenses  of  paving  were  apportioned 
amoog  separate  sections  of  »  street,  varying  in 
ohtneter  and  valae  tbroaghont  its  entire  ungfeh* 
instead  of  the  whole  of  it. 

Finlay  {Day,  Q.C.  with  him),  tor  the  roipon- 
dents,  were  not  (»lied  upon. 

JzssEL,  H.iL — I  think  the  decision  arrived  at 
hj  the  Gonrt  of  Qneen's  Bench  in  this  oaee  is 
(jesrly  ngbt.  There  is  no  doubt  that  the  term 
"  street,"  according  to  the  interpretation  olaase, 
inclades  "part  of  a  street."  And  the  105th 
Bsobion  (18  &  19  Vict.  c.  120)  says  that  "if 
a  vestry  deem  it  expedient  or  necessary  to  pave 
a  street,  such  vestry  shall  well  and  aaflBoiently 
pave  the  aame,  either  throughout  the  whole 
breadth  of  the  carriage  way  ana  footpaths  thereof, 
<t  any  part  of  snoh  breadth ; "  and  ^at  the 
owners  of  the  booses  "  forming  snob  strert  "  shall 
■on  demuid,  pay  to  Booh  vestry  the  amoant  of  the 
esiamatod  expmses  of  providing  and  laying  such 
pstrement,  eaoh  amount  to  be  determined  by  tbe 
snrreyor  of  the  time  being  for  the  vestry.  And 
Ij  slater  statate  (25  &  26  Vict,  a  102)  the  owners 
<n  land  are  also  made  liable  to  contribnte.  Now 
the  qnestion  raised  bHfore  ns  is  a  very  simple  one, 
•ad  it  is  this  :  if  a  vestry  decide  on  paving  the 
wbde  or  part  of  a  street,  that  is  to  say,  catting 
the  street  tranaveraly,  and  do  not  choose  to  pave  it 
throoghoat  the  whole  breadth,  is  Booh  Testry  not 
boimd  todivide  the  expense  between  the  owners  of 
land  and  honses  on  both  sides  P  I  think  they  are. 
Houses  "forming  such  street"  must  mean  the 
bouses  on  both  sides.  The  intention  of  the  licgis- 
Irtnre  was  that  whether  ^e  whole  or  part  of  a 
Bkeet  is  paved,  tbe  owners  land  or  honses  on 
botti  sides  should  be  liable  to  pay  for  iho  costs 
ioonifed  in  snob  paving. 

(a)  By  IS  &  19  Yiot.  o.  120,  «.  105,  in  OMe  tho  owners  of 
tbe  boaaw  forming  part  of  any  new  street  laid  oot  or 
inada,  or  hereafter  to  be  Wd  out  or  madew  whiob  is  not 
paved  to  tiie  aatiBfaotion  of  the  vcetrj,  or  distariot  board 
«f  tte  pansh,  or  diattiot  in  whioh  unah  strset  U  sitnate, 
be  deaixoas  of  having  the  same  paved,  as  herwDsfter 
nsatioBed,  or  if  eaoh  vestry  or  boud  deem  it  neoeisary 
er  axpe<)ieiit  tbat  the  same  should  be  eo  saved,  then  and 
in  eitlMT  of  snob  oases  sooh  vestry  or  boud  sfaall  weJl 
sad  sDffldenUy  pave  tbe  same,  either  tiuonghoot  the 
vhdls  bnadtfa  and  osniage  way  and  footpaitos  Uwrecrf, 
otany  part  of  sa«h  bceadta,  and  from  time  to  tine 
tseh . pavement  in  good  and  snfioient  repair;  and  the 
omn-of.  booMS  forming  sqoh  street  shall,  on 
dsBsad,  pay  to  soob  vestry  or  board  the  amount  of  tfaa 
ssnMatsfl  expeaMe  of  providbif  and  Isying  sttoh  pave. 
santt  nuA  aaoant  to  be  dstermiusd  by  tin  sarreyor  for 
the  bns  being  of  tbe  vestry  or  board. 

Ely  25  &  36  Tict.  o.I02  s.77,  where  any  vestry  or  diatriot 
bosn  shall,  uader  the  dowms  given  by  18  &  19  Yiot. 
«■  130,  s.  105,  bave  paved  m  be  about  to  nave  ao^  new 
stssst,  the  owners  of  tbe  land  bounding  and  abutimg  on 
ntk  stnet  shall  be  liable  to  eantslbato  to  the  sgmnsse, 
CTssfenmteii  expeuMsa,  of  p»vinf  ttNssaas,as  wsUas  tbe 
owBsn  of  tbo  hansee  therein. 

By  25  *  36  Yiot.  o.  102. 1. 112,  the  expression  "new 
street"  shall  apply  to  mad  indode  all  sbeets  bsreaftsr  to 
bs  focBsd  or  biu  eut^  and  a  part  fl<  any.  Bueb  stEest, 


KsxiT,  C.B.,  Uklubh^  LJ.,  and  Denhajt,  X, 
concurred.  Jt^dgment  affirmed. 

Solictor  for  plaintiff,  MUner  Jutaant. 

Solioifem  for  delmdantB,  Tumer-nd  8on». 


HIGH  COURT  OF  JUSTICE. 

CHANCBET  DIVISION. 
(Before  Vioe-Chanoellor  Hall.) 
Tuesday,  April  ^5. 

FABQUHiABOH  V.  FliOTBa  (a). 

Payment  of  Uttaior't  debU — MarthaUing  of  a«*s(« 
— Feeuttiary  Ugatee$ — BesuZuory  dmitMB. 

The  rule  Udd  down  hvLord  Oh^hmfard  m  Hens- 
maa  v.  Fryer  a7  L.!?.  Bep.  N.  a.m4>i  L.Bef. 
3  Oh.  420).  mat  token  Vie  reeiduary  penendl 
eaiate  of  a  tetfator  i$  Htsw^SoiaKt  for  we  paysieiil 
cf  debts,  th«  retiduary  dsvtsses  must  eontribvte 
ralMAlyiin;^ih»pmmiarylegatet$,i$  oiveBnimee 
wUh  tM  ietiUd  rule  of  ike  court  Z'&a  .peeitmary 
legaciet  must  he  exhausted  htfore  the  remduarg 
deviee  ie  charged.   That  case  notfoUowed. 

Mirefaouse  v.  Soaife  {2^y.^Gt.  695),  Oollmsv. 
Lewis  {L.  Bep.  8  Eg.  708),  Dugdale  v.  Dagdale 
(27  L.  T.  Bep.  N.  S:  706  ;  L.  Bm.  U  Eq.^M), 
and  Tomkins  v.  Golthnrst  (1  L.  Sep.  Oh.  D.  626) 
fbUMoed. 

Tbb  testator  in  this  case,  after  bequeathing  oertain 
pecuniary  legacies,  devised  real  estate  to  trartees, 
upon  trust  to  sell  and  apply  the  proceeds  in  aid  <tf 
bis  personal  estate  in  payment  of  his  debts ;  and 
after  specifically  devising  oertun  other  real  estate 
to  his  sons  in  strict  settlement,  he  devised  his 
remdnary  real  estate  to  another  eon,  and  hie  iasne 
in  ^triofe  settlemoit.  The  pereonal  estate  mod  the 
real  estate  devised  for  the  payment  ttf  debts  were 
insnfficieat  for  that  purpose. 

Tbe  plaintiffs  were  the  pecuniary  lefi^iteee,  and 
prayed  that  the  debts  mipit  not  be  paid  entirely 
cat  of  the  l^^aoies  bequeathed  by  tiie  will,  but 
should  fbU  rateably  on  t^se  legaoieB  md  t^e 
residuary  real  estate. 

Bastings,  Q.C.  and  Mamaghten,  for  the  plain- 
tiffs.—Hmman  T.  JVycr  (17  L.  T.  Rep.  N.  S.  394 ; 
L.  Bep.  3  Ch.  420)  is  still  good  law  upon  both 
the  points  decided,  viz.,  not  only  tbat  a  residuary 
devise  is  still  specific,  but  also  that  where  the 
general  personal  estate  is  insufficient  for  the 
payment  of  debts,  tbe  deficiency  must  be  bomo 
by  tbe  residnary  devisees  rateably  with  tbe  pecu- 
niary legatees.  It  is  true,  that  Stuart,  V.CI.,  in 
ColUna  V.  Lewie  (L.  Bep.  8  Ec[.  708),  dedined  to 
follow  Lord  Chelmsford  a  decision  in  Hensmtm  t. 
Fryer,  on  the  ground  that  it  was  "  clearly  a  mis- 
taken decision,  and  that  Uslins,  V.O.,  in  DugdcUe 
r.  Dvgdale  (27  L.  T.  Bep.  H.  S.  705;  L.  Bep. 
14  Eq.  234)  said  that  it  was  decided  "uoder  a 
misapprehension  as  to  the  effect  of  tfae  decision  in 
Trnnhy  r.  Boehe  (2  Ooll.  490).*'  But  since  these 
cases  there  have  been  the  decisions  of  Bacon,  V.C, 
and  tbe  Conrt  of  Appeal  in  Chancery  in  Lana-jield 
V.  Iggulden  (30  L.  T.  Bep.  N.  S.  156,  and  vol.  31, 
813;  L.  Bep.  17  Eq.  656,  and  10  Ch.  136).  Tbo 
Vice-Ghancellor  decided  that  in  a  defioienoy  of 
personal  estate,  specifically  devised  estates  are  not 
liable  to  ooatribute  towards  payment  of  debts 
until  the  residuary  real  estate  mis  been  exhausted. 
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But  that  decision  was  rerersed  in  the  fall  Conrt 
of  Appeal,  in  whioh  UDonalified  approTal  was  ex- 
pressed o{  Sentman  t.  Fryer,  and  no  distinction 
made  between  the  two  questions  then  decided. 
Lord  Caims  says  :  "  I  feel  bound  to  say  that  I 
look  npon  Henamcm  t.  Fryer,  decided  by  Lord 
Chelmsford,  as  a  direct  decision  upon  this  parti- 
cular point.  It  was  a  moat  carefully  considered 
jndj^ent,  and  waa  a  distinct  expression  of 
opinion  b^  the  judge  who  was  then  at  the 
head  of  tMs  court,  that  the  Wills  Act  had  made 
no  alteration  in  the  law  in  this  respect.  There- 
fore, both  on  principle  and  antbority,  I  fed 
bonnd  to  come  to  a  dUferenb  oonolasion. 
from  the  Yioe-Ohaiicenor  in  this  case,  and  bis 
decree  most  be  varied  aooordingly."  And  James, 
L.  J.,  says,  "  I  wM  recollect  the  decision  of  Lord 
Ghelmsiord  in  Sentnum  t.  Fryer,  and  the  extent 
to  which  it  was  canvassed  at  the  time,  and  I  waa 
never  able  tosee  what  answer  could  be  made  to  the 

frinoiple  on  which  he  based  his  indgment  
think  that  the  decision  of  Lord  Chelmsford  is 
binding  npon  the  other  branch^  of  the  court, 
and  I  think  it  on|[ht  to  have  been  treated  as 
settling  the  question."  But  since  the  decisions 
in  Lanet^ld  T.  Iggviden,  the  case  of  Tomkme  t. 
OoUhuret  (L.  Bep.  1  Ch.  Dir.  626)  has  been 
before  Kaline,  T.U>  The  question  waa  the  respeo- 
tive  liabilities  as  to  the  payment  of  debts  of 
peouniaiy  legatees,  specifio  legatees,  uid  spedfio 
doTisees*  and  the  Yioe-Chfuicellor  said,  referring 
to  the  qoestion  of  manhaUiog  assets  and  dia- 
tribntiDa  the  liabilities  between  pecuniary  l^teea 
and  residuary  devisees :  The  other  point  decided 
in  Hisnnnan  v.  Fryer  was  a  reversal  of  the  settled 
role  of  the  court.  I  -do  not  think  that  point 
attracted  as  much  attention  as  the  other.  But  as 
early  as  the  year  1869  in  Colline-v.  Letoit  (L.  Bep. 
8  Eq.  708),  uie  same  point  came  before  Sir  John 
Stuart,  who,  as  Yice-Chancellor,  had  greater  ex- 
perience of  the  mode  of  administering  estates  in 
Chancery  than  Lord  Chelmsford.  The  Chancery 
Bar,  as  well  as  the  fudges  and  other  persons 
fomiliar  with  the  practice  of  that  court,  know  this 
perfectly  well,  and  if  Lord  Chelmsford  had  been 
as  firmly  impressed  with  that  view,  he  would  not, 
I  think,  have  come  to  the  conclusion  to  whic&  he 
did  come."  And  after  referrio^  to  LaneeUdd  v. 
Ig^d«»  the  learned  judge  coutmued :  "  I  cannot 
think  that  the  learned  judges  by  expressions  in 
that  ease  which  directly  refers  only  to  points 
whic^  did  arise,  intended  to  adopt  a  rule  which 
would  reverse  the  old  and  well-settled  practice  of 
the  Court  of  Chauoery  on  au  entirely  distinct 
poinL  I  must,  therefore,  contioae  to  follow  the 
old  rule  as  to  the  marshalling  of  assets."  We 
submit,  however,  that  ho  was  bound  by  that  de- 
cision on  both  points,  etipeoially  as  in  the  case 
of  Jack$on  v.  Pease  (L.  Bep.  19  Eq.  96)  on  an  in- 
safficLency  of  personal  assets  to  pay  the  costs 
of  an  administration  suit,  the  decision  in  Sene- 
man  v.  Fryer  was  to  all  intents  and  pnrposes 
followed  by  this  branch  of  the  court. 

Hinde  Palmer  Q.C.  and  CecU  EuueU,  for  the 
defen^nts,  were  not  called  upon. 

The  Yice-Chabcxllor  was  of  (^nicm  that  as 
rwards  peconiary  legacies  the  law  was  settled, 
ami  that  those  legades  ot^bt  to  be  resorted  to  in 
order  to  make  ap  any  deficiencies  of  assets  for  the 
payment  of  the  testator's  debts ;  and  that  the 
three  decisions  above  mentioned,  that  of  Stuart, 
T.0.(  in  OoUint  t.  Lewie,  and  those  of  Malina  Y.O., 


in  DugdaU  v.  DvgdaU  and  Tomkine  v.  OoUhur^ 
were  in  accordance  with  the  deoinon  of  Mirdtoum 
T.  ft«a\fe  (2  Uj.  A  Or.  695).  and  that  he  should 
follow  those  deusions. 

Solicitors:  Jjauffori  and  Waterkoutet  E,  K. 
Hore. 


May  B,  9,  and  15. 

PiuiHS  ff.  SuiZR.(a) 

MamUUory  wi^uiuilion — Lighi  and  air — 
Damagee. 

Mandatory   uuunefum    refiued,    and  nomtiMl 
damaget,  vntnout  cosU  on  eiiher  eide^  granted  •» 
a  COMB  where  the  plaintiff  had  only  a  l}fe  interest, 
tubject  to  an  exisHng  tetue,  and  where,  though 
there  toot  a  tvhatantUd  interference  vtUh  present 
contort  in  reejwto^Ught,  there  vxu  no  protpeetive 
injury  or  diawnvixon  in  the  toZaoils  value  of  (Kb 
projperiy.    There  hetnq  no  eate  at  to  atr,  ike 
plaintWe  eate  as  to  light  teas  made  les§  strong 
oy  Us  oeing  addressed  eonjointly  to  air  and  light. 
As  proeeedmgs  toere  taken  under  the  oldpradice, 
the  plaintiff  sftoiild  ham*  sought  hi*  nmedy  &y 
ocfMrncUloto. 
The  plaintiff  was  entitled  for  life,  anbjeot  to  » 
tenancy,  to  a  certain  freehold  plot  of  ground  and 
premises,  104,  St.  George's-road,  BrightoEu  The 
defendant  was  the  oopyholder  of  inheiitaooes 
(subject  to  a  mortgage)  of  tiie  plot  of  ground 
abutting  to  the  west  of  the  plaintiff's  premises. 
The  plaintiff's  premises  oonaiste'l  of  a  messuage 
with  a  courtyard  in  front  thereof  ronning  down  to 
St.  Cieorge'a-road  aforesaid.   The  said  messuasOr 
which  faced  northward,  consisted  of  a  ground 
floor  used  as  a  coachhouse  and  stables,  and  of  a 
first  floor  used  as  a  dwelling  house.    The  coart- 
yard  waa  38ft.  Sin.  long,  and  for  the  last  twenty 
years  and  npwards  has  been  bounded  on  the  we^ 
north,  and  east,  1^  a  wall  8ffc.  lOin.  high.  At  tha 
distance  of  4tt.  or  thereabonta  itom  the  nid 
messu^  on  the  west  side,  the  said  bonndnv 
wall  rises  to  a  hei^t  of  lift.  Sin.,  at  vluoi 
height  it  joins  the  house. 

On  the  flrat  floor  of  the  plaintiff's  premises  were 
fonr  windows  facing  the  nor&  and  overlookinf( 
the  said  courtyard,  which  were  all  andent  lights. 
They  were  the  only  windows  ^ving  light  to  the 
sitting  and  bedrooms  of  the  aaid  messuage.  The 
said  coachhouse  and  stables  had  been  used  as 
such  for  twenty  years  and  upwards.  There  were 
three  ancient  doornaya  thereto.  The  centre  door 
by  which  acoesa  was  gained  to  the  first  fioor  waa 
lighted  iby  a  fanlight,  which  was  an  ancient  ligfat» 
inserted  over  the  lintel. 

The  defendant's  premises  were  conterminous 
with  that  part  of  tne  plaintiff's  premises  which 
consisted  oi  the  before  mentioned  tenement*  and 
were  divided  theref^m  a  bonndary  wall,  whic^ 
belonged  to  the  plaintiff.  The  only  Imilding 
existing  on  the  defendant's  property  at  the  date 
of  the  matters  in  complaint  was  an  old  ocrttaoe 
and  dilapidated  outbuildings  abutting  on  the  said 
boundaiy  wall,  and  standing  on  the  defendant's 
plot  of  ground  laterally  and  transversely  to  the- 
plaintiff's  said  wall  at  a  distance  at  the  nearest 
comer  of  11  feet  or  thereabouts  from  the  plaintlfiTa 
said  tenement.  The  aaid  old  cottage  and  oat- 
boildii^s  stood  on  a  level  above  the  aforesaid 
boundary  wall,  which  was  ci  the  average  hdglkfc 
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<t  10  feefc,  to  a  liMght  abont  3ft.  6in.,  measond 
toftfl  lower  or  parapet  line  of  the  said  old  baild- 
ings,  and  of  about  9n.  6m.  to  the  roof  ridge  of  the 
nme  buildings ;  the  roof  cS  the  cottage  lay  at 
a  slope  of  about  45deg. 

About  April  1875,  the  defendant,  being  desirous 
of  pulling  down  the  oottag^  and  buikliog  two 
ahopB,  applied  to  the  pliuntiff*8  solicsitor  for  per- 
miBsion  to  use  the  plaintiff's  western  boundanr 
mil,  and  he  offered  to  pall  down  the  existing  wall, 
and  baild  another,  of  which  plaintiff  and  defen- 
dant were  to  have  the  joint  use.  Negotiations 
wODt  on  without  anj  agreement  beinp  arrived  at, 
ud  on  JuW  8th  the  phuutiff's  solioitors  were 
nibrmed  that  wwkmen  were  beginning  to  pull 
dnm  the  said  cottage  and  ootDiiildings,  and 
on  the  same  day  wrote  to  threaten  proceeungs  if 
the  plaintiff's  rights  were  inteifbred  with.  On  the 
14th  July  1875,  the  plaintiffs  Burreyor  inspected 
the  defendant's  plans,  from  which  it  appeared  that 
the  defendant  intended  to  build  two  shops  and 
premises  facing  St.  George's-road,  and  extending 
along  the  entire  length  of  the  plaintiff's  said 
bcandary  wall  to  the  west.  The  height  of  the 
said  shops  from  thecround  to  the  parapet  line  was 
to  be  33fc.  6in.,  ana  the  south-east  comer  of  the 
shops  was  to  be  lift  from  the  north-west  corner 
of  the  plaintiff's  messuaee,  and  1ft.  6in.  above  the 
tops  of  the  windows  of  the  living  rooms  over  the 
plaintiff's  coach  house.  The  intended  out-build- 
ugs  to  the  said  shops  were  to  be  22ft.  high  to  the 
pwuetline. 

Toe  plaintiff's  solidtorB,  on  receiving  the  sur- 
v^or's  report,  expresaed  to  the  defendant's  solici- 
ts thdr  objection  to  tiie  buldings  proposed, 
and  stated  that  they  woold  seriooaly  iutorfere 
trith  the  light  and  ventilation  ol  the  plaintiff's 
propwty. 

lAie  defendant  had  begun  to  build  the  retaining 
wall  of  the  outbuildings,  which  stood  at  a  height 
on  a  level  or  nearly  on  a  level  with  the  parapet  of  the 
plaintiff's  tenement  immediately  adjoining  it,  at 
light  angles  thereto.  The  defendant  alleged  that 
it  wonld  not  seriously  impede  the  access  of  light 
and  air  to  the  plaintiff's  premises  from  the  west, 
and  affecc  the  said  ancient  lights,  because  the  two 
rooms  in  the  plaintiff's  tenement  were  only  nsed 
as  living  rooms  for  a  servant,  and  required  no 
man  than  the  ordinary  supply  of  light,  and  he  was 
advised  hy  his  architect  that  tb^  woold  have 
abundance  ol  light  for  all  ordinary  pnrpoaes. 
Kweover,  his  buildings  were  lateral  to  the  plain- 
tiff's windows  on  the  west  side  and  were  intended 
to  occupy  the  site  of  ancient  buildings,  as  old  or 
older  than  the  plaintiff's  lisht,  which  were  9ft.  6in. 
i^MTve  the  plaintiff's  boundary  wall  on  the  west 
side  of  his  stable-yard,  and  which  must  have  pre- 
judiced eqnally  with  the  intended  buildings,  the 
plaintiff's  light  and  air.  The  plaintifTs  property, 
moreover,  was  bounded  on  two  sides  out  of  three 
by  wide  thoronghfares.  The  plaintiff  alleged  that 
his  meesoage  was  let  on  lease  to  Mr.  G.  'WTCurrie, 
the  London  banker,  who,  prior  to  the  acts  of  the 
defendant  in  the  bill  complained  of,  was  in  negotia- 
tion with  the  plaintiff  for  a  further  lease  for 
tmnlvKme  years,  and  was  jirepared  to  lay  out  a 
eonaderable  sum  of  mouOT*  in  improving  the  pro- 
{Wiy;  bat  that  owing  to  the  defenduit^proceed- 
ngs,  the  negotiatoons  ware  aaspeiuled.  The  plain- 
tiff had,  therefor^  snstuned  damage^  and  prayed 
in  the  nsual  form  for  an  imnnction  and  damages. 

/.  B.  QriffUJh  for  the  plaintiff,  dted 


E«Uv.P«ar«oii,24L.T.Bap.N.8.  890;  Ii.B«p.6 
Ch.  II  { 

^ynflay  v.  Glover,  81  L.  T.  Sep.  N.  S.  319 ;  L.  Sep. 
18  Eq.  544  ;  affiraud  82  L.  T.  Bi^.  N.  8. 845 ;  t. 
Bep.  10  Ch.  283 ; 

CoUrell,  for  the  defendant,  cited. 
Lady  Stanley  of  Aldtrl&u  v.  Lord  Shrfwtbury,  32 

L.  T.  Bep. S.  248:  L.  Bep.  19  Eq.  S16 ; 
Clarke  v.  Clarke,  14  L.  T.  Bep.  K.  8.  98 ;  L.  Bep.  I 
Oh.  17  J 

Durell  V.  Pritehard,  18  L.  T.  Bap.  N.  8. 515 ;  L.  Bep. 
lCh.244; 

BebMon  V.  WhittingJum,  18  L.  T.  Bep.  N.  B.  980 ;  L. 

Bep.  lCh.442; 
City  of  London  Sreweru  Cotnpanv  r.  Tgnnani,  29 

L.  T.  Bep.  N.  8.  755 ;  L.  Bep.  9  Ch.  212. 
QriSith,  in  reply,  referred  to 
Yatee  v.  Joel,  1*  L.  T.  Bep.  N.  S.  151 ;  L.  Bep.  1 

Ch.395{ 

St»{thv.Smtf]i,88L.T.Bep.y.a787;  L.  Bep.  90 

JSq.fiOO. 

The  Tice-Ceakcsllob.— The  plaintiff  asks  the 
court  to  granthim  a  mandatory  injunction  in  respect 
of  a  wall  erected  by  defendant,  which  the  phuntiff 
says  intercepts,  or  materially  impedes  the  access  c£ 
light  and  air  to  bis  baildings,  and  also  in  respect 
of  buildings  intended  to  be  bnilt  by  the  defendant, 
which  the  plaintiff  saya  will  destroy,  or  seriously 
diminish,  the  value  of  the  plaintiiS's  property. 
The  property  in  respect  of  which  the  plaintiff 
seeks  relief,  co^psists  of  ooaohhonses  in  a  court- 
yard, with  two  sleeping  rooms  over  them,  in  which 
rooms  there  are  four  wit^ows,  and  of  a  passage 
over  tiie  door  of  whidi  there  is  a  fimKght.  The 
plaintiff's  case  is  to  a  great  extent  acomuaint  that 
the  defendant's  wall  has  injnred  his  bnilding^,  and 
will  still  farther  injure  his  premises,  and  especially 
his  ooturt-ysrd,  by  depriving  them  of  ventilation. 
In  the  City  of  London  Brewery  Oompany  v. 
TennarU  (29  L.  T.  Bep.  N.  8.  755 ;  L.  Bep.  10  Ch. 
221),  Lord  Selbome  s^d,  "  It  is  only  in  very  rare 
and  special  oases,  involving  danger  to  health,  or 
at  least  something  very  nearly  approaching 
it,  that  the  court  would  be  jastified  in  inter- 
fering on  the  ground  of  diminution  of  air. 
Therefore,  when  witnesses  say  that  there  is  a 
material  diminution  of  light  and  air,  and  say  no 
more,  they  are  in  truth  reducing  the  value  01  the 
evidence  as  to  light  to  the  stancUrd  which  must  be 
applied  to  the  evidence  as  to  air,  as  to  wMdi 
such  eridenoe  is  of  no  value  whatever."  It  appears 
to  me  that  no  case  is  made  oat  for  the  oonrt's  in- 
terference in  respect  of  derivation  of  air,  and 
that  the  value  of  nearly  all  the  ptaintifTs  evidence 
is  greatly  reduced  by  its  being  addressed  oon- 
jointly  to  air  and  light.  As  re^irds  light.!  am  of 
opinion  that  the  plaintiff  has  not  made  unt  a  case 
for  the  oonrt's  interference  in  respect  of  prospec- 
tive injnty.  As  re^rds  present  injary,  I  think 
the  plaintiff's  premises  have  been  rendered  sub- 
stantially leas  comfortable,  and  that  there  has  been 
SQch  a  snbntantial  diminution  of  light  to  which 
the'  plaintiff  was  entitled,  as  to  cause  inconTe* 
nience  in  the  use  of  the  plaintiff's  premises.  But  I 
am  of  opinion  that  the  pUuntifTs  case  is  not  one  for 
an  injunction,  considering  that  it  woald  be  a 
mandatory  injunction.  The  saleable  valae  of  the 
plaintiff's  pKmer^  is  not  I  tiiink  diminished,  nor 
do  I  think  we  propol^  will  let  fbr  lass  thui 
formerly;  and  oonaidenng  tlmt  the  phuntiff  is 
only  a  ravmiimer,  uid  that  his  estate  is  only  a 
hfe  estate,  he  is  not  entitled  to  substantial 
damages.  As  to  the  plaintiff's  interest,  it  is  in- 
deed observable  that  neither  the  1'^  '*  ' 
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existing  tanaiicy  nor  the  plaintiff's  age  has  bean 
shown.  The  plaintifE  as  reyereioner  was,  how- 
eTer,  antitJed  to  take  legal  OToeeediogs  in  reapeot 
to  his  title  to  the  light,  ^at  sooh  proceediDgs 
shonld  have  been  bj  action,  aesing  tnat  he  had 
not  a  oase  for  an  ii^nnction.  I  will  not,  howerer, 
dismisa  the  bill  on  tbat  groand,  although  the  pro- 
cee^nn  are  mider  the  old  praotica  1  give  the 
plaintiS  40«.  damages*  bat  I  do  not  mean  that  he 
shall  hare  costs,  he  haring  made  a  oaae  in  raspeot 
of  air  and  a  case  for  a  mandatory  injanotton,  both 
of  which  have  biled.  There  will  not  be  any  costs 
giran  to  either  party. 

Solitntors :  Emma  and  Son  for  BiU,  j^Uk  Hugh 
TroelZ«y,aiid0rt;^&,Brighton;  Ttumasfor  0»ion§» 
Brightcm. 

Monday^  Mof  Ifi. 

BoivTON  V.  Bolton  (o). 

Ord&rt  1875 .-  Orders  XXIH.,  XUI.,  ruUt  2<md9 
~~Form  of  torii  Ajgp.  F.,  No.  l—I)i9eontinua»«e 
of  aeHon. 

Where  aplaint\f  Kat  gtvm  notiee  io  the  dtfmuUmt 
to  dueontinM  ihe  eutumt  and  the  tottt  June  hem 
iamedt  nofnriher  order  tff  Vis  eowt  m  required  io 
moNe  Ike  Ohief  Clerk  to  wnw  a  writ  io  enforce 
juynwnf,  ami  ihe  writ  mail  he  varied  io  emt  ike 
tAreumstancet  of  (he  ecue.  Ordw  XXTII.  hat  ihe 
force  of  an  order  of  the  judge  or  court. 

Okdib  XXm.  prorides  tbat  a  plaintiff  before 
or  after  the  recapt  oE  the  statement  of  defence, 
before  taking  any  other  prooeediag,  may  giro 
notice  of  discontinuance  of  the  action  to  the  defen- 
dant, and  shall  thereupon,  after  taxation,  pay  ths 
d^endant's  costs.  The  phuntiff  in  this  case  had 
giren  notice  of  discontinaaiice  after  reeeiTing  the 
statement  of  defence  and  the  costs  had  been  taxed, 
bnt  the  plaintiff  made  default  in  payment  The 
defendant  made  appUcati<9i  to  the  chief  clerk  for  a 
writ  ot  fi.fa.  Bat  the  chief  clerk  refosed  to  issue 
the  writ,  on  the  ground  that  there  was  no  judg- 
ment or  order  of  the  court  produced,  as  reqnirwl 
by  Order  XLH.,  rules  2  and  9.  The  form  of  writ 
gtren  in  Appendix  F.  to  the  orders  U  1875  has 
regard  to  a  judgment  or  order  made  in  the  caasL 

OewtUd  applied  for  an  order  that  the  chief  clerk 
should  issue  the  writ,  on  the  ground  that  .  Order 
XXIIL,  which  prorided  for  the  disotmtinuanoe  of 
the  action  without  leaye  of  the  court  or  judge, 
and  tOr  the  payment  cS  the  defendant's  oosta, 
had  the  effect  of  a  judgment  or  ordw  of 
the  court.  And,  though  the  form  of  writ  given 
in  Appendix  F.,  No.  1,  was  inapplicable,  thne 
was  power  given  to  vary  it,  as  circumstances 
might  require,  by  Order  XLII.  rule  10.  He 
therefore  aaked  that  the  writ  might  be  varied 
by  the  omission  of  all  reference  to  a  judgment 
order  of  the  court,  and  the  insertion  of  the  words 
"Pursuant  to  Order  XXIII.  of  the  Supreme 
Court  of  Judicature  Act  1875,  upon  a  notiee  in 
writing,  dated,  Sm.,  whereby  the  said  A.  B.  gave 
notice  to  the  said  G.  D.  of  discontinuance  of  the 
said  action,  and  upon  the  certificate  of  one  of  the 
taxing  masters  of  onr  said  court  filed  and  ad- 
judged to  be  paid  for  the  costs  of  the  said  action 
by  tiie  said  A  B.  to  the  said  C.  D.,  together  with 
mterett  thereon*  fbom,  &a,"  (die  date  of  th^  taxing 
mwtei'B  eerdfioate). 

M  Bqortal  Iv  J.  X.  TaoMMOV.  Biq.,  BmcMim*1«w. 


The  Yice-Chascellor  gave  leave  to  issue  the 
writ  in  the  form  suggested,  without  fnrthor  or- 

other  order. 

Solicitor,  O.  IHrnm,  for  W.  1£.  Bhimnert  Saadev- 
land. 


QtrEEirS  BENCH  DTVTSIOK. 
Tueedm/,  Jan,  18. 
B.  V.  JuBticis  OP  THX  Wnr  Bam  or  Tuk- 

Pvhlic  Sealth  Act  1875  (38  f  89  Viet.  e.  55),  3«- 
— Eate  made  by  load  board  under  repealed 
Ad. 

A  local  hoard  of  health  gave  notice  of  (heir  inten- 
tention  io  make  a  die^rict  rate  under  the  Public 
HeaUh  Act  1848  (11  f  12  Viet.  e.  6S)  and  amend- 
ing  Acts.  At  the  time  the  rate  woe  made  iJu 
Acts  in  gueetion  were  repealed  {though  the  local 
ioard  were  wnaware  of  the  faei)  by  ihe  JPubUc 
SeaUh  Ad  1875  (38  39  Viet.  o.  55).  which,, 
however,  provided  that  ihe  repeid  shmiM  not 
c^eet  anything  "dalu  done*'  under  amy  enae^ 
meni  fhm^y  repealed.  The  new  Act  atUJuyrieed 
the  levying  of  a  rate  for  eubttantially  the  «ame 
purree  aa  ihe  repealed  Aets  upon  giving  similar 
notices. 

Meld,  that  the  rate  was  good  as  a  rate  under  the 
new  Act,  ar*d  that  ihe  noli^  given  was  a  thing 
"  duly  done  "  under  the  saving  dause. 
BuLE  calling  upon  the  jaatices  of  the  West  Biding 
of  Torknhire  to  show  cause  why  a  mandasnue 
should  not  issue  commanding  them  to  enter  oon- 
tinuances  and  hear  an  appeal,  in  which  the 
EUand-cam-Greetland  Oaa  company  were  the 
appellants,  and  the  Elland  Local  Board  of  Health 
were  the  resondents. 

The  rate  (the  subject  matter  of  the  appeal)  waa 
a  general  distrlot  rate,  made  under  the  Pablio 
Health  Act  1848  (11  A  12  Tict.  c.  €Z).  Oa  the 
2ud  August  1875,  notice  was  duty  givui  ander 
sect  99  by  the  respondents  of  their  intention  to 
make  a  general  district  rate  on  11th  Aug.,  and  an 
estimate  deposited  for  inspection,  showing  the 
Bams  of  money  which  were  required  for  the 
various  purposes  of  the  rate  as  required  by  eeot. 
98,  and  also  the  rateable  vatae  of  the  property 
assessed,  and  the  amount  of  the  rate,  Oa  11th 
Auf;.  the  Public  Health  Act  1875,  came  into 
operation.  This  Act,  by  Sect.  343,  repealed  the 
FubUo  Health  Act  1848  (11  &  12  VicU  c.  631  and 
amending  Acts,  but  contained  tiie  fUlowing  Beving 
clause: 

Provided  always  that  this  repeal  shall  not  effeofc 

(a)  Anything  &alj  done  or  soflsnd  under  aay  ommiU 
m«nt  henhj  repealed  ;  or 

(b)  Any  right  or  liability  aoqiiii9d,aoenwd,<niBaBmd 
nsdsr  say  eaaotoMBt  hareby  tepeslei  t  or 

(c)  Any  seowitr  vndor  any  eaaeiswat  heeebg 
repealed;  or 

Id)  Any  penalty  or  forfdtnre  w  nmishment  faieaned 
in  rMpeot  of  any  oS«noe  eommittaa  BfsiaitaBy  enaefc. 

menthamby  npMlsd;  or 

(«  Any  invastitatkHi,  legal  pRHwediBg,  or  MBM^r  fa> 
FMprnt  of  any  eaob  right,  liability,  seouril^,  p«Mlty, 
foneitnze,  or  ponishment  as  aferemd  ;  aad  an  tuA  a> 
veatigation,  1^1  prooeeding,  and  remedy  msy  be  aacilad 
on  M  if  this  Aot  ud  not  been  pasaed. 

On  the  same  day  (viz.,  Aug.  11),  the  respon- 
dents,  in  conformity  with  the  noticeB  ^ven  on  the 
2nd  Aug.,  proceeded  to  make  the  distnot  rate  **  tor 
defraying  such  expenses  as  ars^  by  the  Looftl 

(g)  BsgortBd  Iq  B.  H.  JQi^taai^^  fciwr. 
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<}oTemiiieot  Act  1858i  charged  upon  the  rate,  and 
soch  other  expeases  of  canyiug  into  execation  the 
mi  Acta  in  the  said  district  as  are  not  provided 
iat  hr  any  othw  rate  or  cfaat;geab1e  upon  the  dis- 
trict lima."  !Notioe  oi  the  making  o(  the  rate  was 
published  on  the  12th  Aug.  The  ate  was  made 
and  poblished  hj  the  board,  in  ignCHFanee  of  the 
Fobhc  Health  Act  1875,  harinf^  come  into  opera- 
tion. On  24th  Ana.  payment  of  the  rate  was  de- 
manded of  the  appeUantB,  who  refnsed  to  pa^.  On 
tiie  case  coming  on  for  hearing  at  the  sessions  at 
Leeds,  the  jnstices  were  of  opinion  that  the  rate 
nas  inralid  in  conseqnence  of  the  Public  Health 
Act  1818,  and  amending  Acts  having  been  rft> 
pealed,  when  the  late  was  made,  and  aceordinvly 
4edioed  to  hear  the  appeal 

Snbseqaently  a  role  for  ma/ndamut  ma  granted, 
•gaiast  which 

JIaub,  Q.C.  and  TmnoMt  showed  caoae  on 
behalf  of  the  respondenta,  and  oontended  that  the 
laiawaa  a  nullity,  having  beeu  made  wiUuint  pro- 
per aathority,  and  cited 

KiUwanlT.  Oaffia,2  W.Blaek,  tOOt 
B.  T.  WomU,  IDong.  115. 

M.  W.  Wkiilaker  and  Forbet,  for  the  appellants, 
snpported  the  rule,  and  contended  that  notwith- 
staodiog  that  the  Act  of  1875  came  into  opera- 
tion before  the  rate  was  made,  the  rate  which  was 
■for  the  usual  purpose  was  f;ood  by  virtae  of  the 
BBTiDgdansB  (sect.  343),  which  expressly  excepted 
from  the  repeal  anything  "  duly  done." 

CooxBUBM,  C.J. — The  question  here  is  whether 
Ihe  quarter  sessions  should  entertain  an  appeal 
^gainst  a  general  district  rate,  made  by  the 
£ooal  Board  of  Inland.  The  circumstances  under 
irhiGfa  the  rate  was  made  are  certainly  very  peoa- 
&r.  The  Local  Board  of  HealUi,  it  appears,  in- 
tended to  malee  t&e  rate  under  the  PnbUc  Health 
Act  1848.  That  Act  requires  certain  notices  to  be 
-given ;  and  the  Local  Board  accordingly,  in  con- 
formity with  the  Act,  issued  the  necessary 
notioes,  while  the  Act  of  1848  was  still  in  force. 
But  it  so  happened  that,  before  the  time  for  which 
the  notices  were  given  had  expired,  the  Act  of 
(  1848  was  repealed,  and  the  Act  of  1875  came  into 
-<^wration.  Ignorant  of  this  fact,  and  of  the  re- 
peal, the  Local  Board  proceeded  to  make  the  rate 
under  the  Act  of  1848 ;  and  hence  the  question 
arises  which  we  are  now  called  upon  to  decide. 
Now  it  is  clear  that  by  the  Act  of  1875  they  had 
power  to  make  this  rate,  and  the  purposes  of  the 
tate  are  substantially  the  same  under  both  Acts, 
-tB  well  aa  the  notices  which  are  required  to  be 
^irai.  It  has  aln  not  been  disputed*  and  is  indeed 
mdispntable,  that  had  the  notices  been  given  under 
the  later  Act  they  would  have  been  binding.  Oan 
theee  aotioes,  given  under  the  Act  of  1848,  enure 
■0  as  to  make  this  a  good  rate  P  That  is  un- 
doubtedly a  question  of  some  nicety,  and  I  own 
my  mind  has  flactnated  considerably  during  the 
argument.  Still,  on  the  whole,  I  have  oome 
to  the  oonolnsion  that  the  rate  in  ques- 
tion was  well  made,  and  that  the  court  of 
quarter  sessions  ought  not  to  have  refnsed 
to  hear  this  appeal.  If  the  Act  of  1848  had 
been  simply  repealed,  and  there  had  been  no 
saving  clause,  the  case  would  then  have  beeu 
Afferent,  and  I  rather  think  my  opinion  would 
have  been  that  the  noticee  to  be  good  must  have 
-been  given  under  the  aeoond .  Aofc.  Bat  I  find  it 
■fla^rewdy  enacted  that  things  'Muly  done'*  are 
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excepted  from  the  repeal  by  the  saving  clause. 
What  was  done  here  was  doae  in  exercise  of  the 
powers  conferred  on  the  Local  Board  by  the  Act 
of  1848,  and  in  due  form.  I  think  it  wotud,  ther*- 
fbre,  be  unjust  and  misohievona  if  tiiat  whidi 
was  properly  dma  undw  the  Aot  of  1848  woto 
allowed  to  be  treated  as  a  nnUity,  and  freah 
notices  had  to  be  given.  The  Legislature  intended 
to  give  effect  to  anvtliing  doly  done.  Tlie  oaae 
mnst*  ther«ttEiffe^  gooaokto  tiat  oonrt  ol  quarter 
oesniona. 

Kbllok,  J. — I  am  glad  to  be  able  to  come  to  the 
same  conclusion,  and  on  much  the  sune  grounds, 
as  the  Lwd  Chief  Justice.  It  would  be  a  strange 
construction  of  the  Act  if  we  were  oompelled  to 
hold  this  rate  inv^d.  The  rate  was  made  by  the 
same  persons  who  had  authority  to  niake  it  under 
the  provisions  of  the  Act  of  1875,  and  the  rate  it- 
self IS  valid  unless  it  was  precluded  by  the  want  of 
the  requisite  notices.  Now  sect.  210  of  the  Aot 
of  1875  maots  that  "  pnblio  notioe  of  intentiou  to 
make  any  such  rate,  and  of  the  time  when  it  is 
intended  to  make  the  same,  and  of  the  place 
where  a  statement  of  the  proposed  rate  is  depo- 
sited for  inspection,  shall  be  given  1^  ttte  urban 
authority  in  the  week  immediately  before  the  day 
on  whioD  the  rate  is  intended  to  bo  mad^  and  at 
least  seven  daya  ivevionsly  thereto."  Though  ^ 
too,  have  not  horn  free  from  doubt  daring  the 
argument,  I  have  oome  to  the  conclusion  that  thii 
rate  is  good.  There  is  no  doubt  the  purposes  an 
the  same,  and  thwe  is  nothing  at  all  misleading. 
I  think,  therefore,  we  should  aot  in  ooatravention 
of  the  intention  of  the  LegialaifaDre  were  we  to 
hold  this  rate  to  be  invalid. 

FisLD,  J.— I,  too,  have  come  to  the  same  oon- 
dnsioD.  The  rate  is  made  tor  purposes  in  accord- 
ance with  the  provisions  of  the  210tb  section  of 
the  Aot  of  1875,  and  admittedly  made  by  persona 
who,  on  11th  Aug.,  had  fwwer  to  make  it  under 
that  Act.  The  Question  is  whether  the  rate  is  a 
nullity  for  any  otner  reason  P  It  is  said  to  be  so^ 
because  it  was  made  under  the  Aot  of  1848.  Now, 
if  the  object  and  purposes  of  the  rate  under  those 
two  Acts  had  been  different,  there  would  have 
been  some  force  in  the  objection;  but  as  the 
objects  are  identical,  I  confess  I  cannot  see  how 
the  ratepayers  can  suffer  inccmvenience  or  in- 
justice. I  think  the  estimate  wae  a  thing  "  duly 
done"  nnder  the  saving  cianse,  and  the  same  obser- 
vation applies  also  to  the  notices,  la  there  any  thins 
in  Uie  rate  then  which  shows  it  to  be  a  nullity  P  I 
thick  not,  and  it  would  be  very  inconsistent  to 
hold  that  this  rate  was  bad.  No  doubt  it  is  im- 
portant that  the  object  of  the  rate  should  be  stated 
m  the  rate ;  and  if ,  aa  in  Beg.  v.  WaveU  {ubi  aup.), 
any  of  the  objects  were  ill^l,  there  would 
be  a  difficulty  in  supporting  it.  In  the  present 
ease,  however,  all  the  objects  are  warranted  by 
law,  and  the  fact  that  per  iiuMriam  a  mistake  waa 
made  which  could  not  mislead,  ought  not,  I  think, 
to  be  held  a  sufficient  ground  for  upsetting  this 
rate.  Bute  ahtdlAite. 

Solidtors:  Torr,  Janeuia/t/,  Tagart,  and  Co.,  toe 
Iitmeatter  and  Wright,  Bradford,  for  appeUaots. 

WaiiamMmt  HHi,  and  Co.,  for  Norru,  Fottwr,  and 
Sngland,  Bt^&x,  for  reaptnideiita.. 
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Thursday,  AprU  20. 
FixcH  V.  Thb  GuAXDun  ot  ihs  York  XJkiok  (a). 
Pauper  Ivnatio— Order  for  mavntenaaua — Action — 
Strthing  out  defmee—BUUuUt  16  ^  17  Viet.  e.  97; 
30  ^  31  Vict.  c.  12;  38  ^  39  Viet.  e.  77. 
An  action  was  hrottgM  on  an  order  made  by  jtuOcee 
under  16  ^  17  Vict.  c.  97,  «.  96,  directing  ihe 
gnardiaru  of  a  union  to  ^ay  eeria/m  eoste  for  the 
iTiaintenanee  of  a  Utnattc  pauper  in  an  asylum. 
The  guardians  defended  the  action.    An  applica- 
tion was  then  made  to  have  ihe  statement  of  de- 
fence struck  out  under  Order  XXVII.,  rule  1. 
Meld  {by  Blaekbum,  J.  and  Lush,  J.)  that  though 
the  order  itself  could  not  be  appealed  against,  yet 
where  such  order  formed  the  subject-matter  of  an 
action  a  defendant  was  entitled  to  plead  to  such 
Otction,  and  if  such  plea  affords  no  answer  to 
the  statement  iff  eloun  the  proper  mode  qf  objee- 
iion  is  hy  demmrer. 
This  wh  a  motion  to  strike  out  a  defenoe  nnder 
Order  XXVII.,  rule  1. 

The  foIIowit]f;i;  was  the  plaintiffs'  partiealairs  of 
claim  indorsed  on  the  writ  of  summooa  : 

"  The  |i1aintiffs'  claim  is  for  1021.  148.,  due  to 
the  plaintiffs  under  an  order  of  two  justices  of  the 
oounty  of  WOti,  dated  the  23rd  Oct  1875,  by 
Tirtne  of  poirers  conferred  npoa  them  by  the 
Criminal  I«w  Lanatics  Act  1867,  and  the  Lunatic 
Asjlnm  Act  1853,  and  ordered  to  be  paid  by  the 
doFendants  to  the  plaintiffs  for  the  lodging, 
mcdidne,  maintenance,  clothing,  and  care  of  a 
certain  lunatic,  named  James  Powell,  and  a  further 
Bum  of  111.  18>.,  being  the  sum  dae  to  the  plaintiffs 
at  the  rate  of  17fi.  per  week,  tram  the  23rd  Oct. 
1875  to  the  29th  Jan.  1876,  and  ordered  by  the 
aforesaid  order  to  be  paid  by  the  defendants  to  the 
plaintiffs." 

The  following  was  the  statement  of  defance  com- 
plained of : 

**  The  defendants  deny  that  the  said  sums  of 
money  set  out  in  the  plaintiffs'  partionlsn  of  claim 
are  due  from  them  to  the  plaintiffs. 

"  The  defendants  say  that  the  said  order  of  the 
two  justices  of  the  county  of  Wilts,  dated  the  23rd 
Oct.  1875,  mentioned  in  the  writ,  and  referred  to 
iu  the  particulars  of  claim,  is  invalid,  and  is  not 
concluBive  upon  them. 

"It  is  contended  brthe  defendants  that  the  said 
justioes  had  no  sncui  powers  to  make  the  said 
order  conferred  upon  them  hy  the  Oriminal 
Luuatio  Act  1867*  and  the  Lnnatio  Asylnm  Act 
1853,  or  1^  any  other  Acts. 

"  It  is  further  contended  by  the  defendants  that 
as  the  said  order  is  for  the  payment  of  1021. 14«. 
port  of  the  money  claimed  in  respect  of  the  lodg- 
ing, muntenance,  clothing,  medicine,  and  care 
^of  the  said  lunatic  James  Powell,  for  a  period 
of  four  years  and  eight  months  prior  to  the  date  of 
the  said  order,  the  said  order  is  bad  and  of  no 
force  whatever,  because  in  the  first  place  the 
justices  had  no  power  to  make  a  retrospective 
order  at  all,  and  iu  the  second  place,  that  if 
they  had  sudi  power,  they  were  only  entitled  to 
make  a  retrospecGive  order  for  the  6X|>flnses  in- 
curred with  reference  to  the  said  lunatic  during 
the  last  preceding  twelve  months. 

"  Before  the  making  of  the  said  order  no  settle- 
ment of  the  said  lonatio  has  been,  adjudged,  and 
np  to  the  present  time  there  has  been  no  adjadica- 
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tion  whatever  as  to  the  settlement  of  the  said 
lunatic.  The  pluintiffs  have  waited  an  unreason- 
able time  before  the  obtaining  of  the  said  order, 
and  np  to  that  time  no  claim  whatever  was  made 
by  the  plaintiffs  upon  the  defendants  for  the  maiu- 
tniance,  &o.,  of  the  said  lunatic,  nor  did  they  in 
any  war  communicate  to  the  defendants  the  fact  of 
their  haviug  the  said  lunatic  under  their  controL 

*'  The  books  of  the  defendants  were,  aooording 
to  the  order  oE  the  Poor  Law  Board,  dosed  on  tha 
28th  Miiroh  1875,  and  no  proceeding  was  taken  for 
the  recovery  of  the  said  sums  mentioned,  or  any 
part  therew,  nor  was  any  claim  made  on  the  defen- 
dants whatsoever  within  the  half  year  ending  the 
25th  March  1875,  or  within  three  months  there- 
after, so  tiukt  the  defendants,  if  they  are  compdled 
to  pay  the  said  sums  of  money,  are  predudedT  from 
reimbursing  themselves  for  the  juyment  thereof 
by  levying  a  rate  upon  the  ratepayers  (tf  the  said 
union,  as  they  would  have  been  entitled  to  do  if 
the  proceedinos  or  claim  had  been  instituted  and 
made  earlier.  The  defendants  have  no  other  means 
of  obtaining  the  money  which  will  be  required 
to  satislV  tne  plaintiffs'  demand,  and  will,  there* 
fore,  if  tne  verdict  of  the  action  is  agunst  them, 
have  to  pay  the  money  and  costs  out  of  thinr  own 
pocket 

"  The  defendants  say  that,  assuming  the  plain- 
tiffs  are  entitled  to  be  paid  an^hing  in  respect  of 
the  said  lunatic,  the  amounts  inserted  in  the  said 
order  are  unreasonable  and  excessive." 

It  appeared  that  J.  Powell  was  a  criminal  irho 
was  convicted  at  the  York  Assizes  iu  1869,  and  that 
he  became  a  lunatic  whilst  underaoiuK  his  term  ct 
imprisonment.  He  was  sent  to  Salisoury  Asylum 
and  was  detained  there  beyond  the  term  <tt  his 
sentence,  as  he  continued  msane.  During  such 
imprisonment,  and  for  a  considerable  time  after- 
wards, the  Guardians  of  the  York  Unk>n  paid  a 
considerable  sum  for  his  maintenance,  when  th^ 
refused  to  fX>ntinue  it.  An  order  was  then  ob- 
tained against  the  guardians  nnder  16  ft  17  Yici.  c 
97,  s.  96,  which  enaota  that  **  it  shall  be  lawful  fbr 
the  justice  by  whom  any  pauper  lunatic  is  sent  to 
an  asylnm  under  the  powers  of  this  Act,  or  for  any 
two  justices  of  the  county  or  borough  in  whit^ 
the  asylnm  in  which  any  pauper  lunatic  is  confined 
is  situate,  or  from  any  part  of  which  any  pauper 
lunatic  has  been  sent,  or  for  any  two  justiocSr 
being  visitors  of  such  asylum,  to  make  an  order 
upon  the  guardians  of  the  union  or  parish,  or  tfaft 
overseers  of  the  parish  (if  not  in  a  union  or 
under  a  Board  of  Guardians),  from  which,  at  the 
instance  of  any  oflScer  or  officiating  clergyman, 
Buch  lunatic  is  or  has  been  sent  for  confinement, 
for  payment  to  the  treasurer,  officer,  or  pro- 
prietor of  the  asylum,  the  reasonable  charj^ 
of  tlia  lodging,  maintenance,  medidne,  clothinfN 
and  care  of  such  lunatic  in  such  asylum,  nmL 
sudi  oi^r  nu^  be  retrospective  or  prospectiv>^  or 
partly  retroepeetive  and  partly  prospective ;  suod 
the  guardians  or  overseers,  on  whom  such  order 
shall  be  made,  shall  fh>m  time  to  time  pay  to  the 
said  treasurer,  officer,  or  proprietor,  the  cha>:ge* 
aforesaid." 

Section  121  of  the  same  statute  enacts — 

If  UDj  overseer,  or  any  trvunzer  of  M17  oonotT,  npoa 
whom  any  ord«r  of  jastfoM  for  the  payaeat  of  araaay 
nnder  the  pnniiiona  of  tUs  AiOk,  or  any  Aol  hsrrtj 
npaaled,aBsoi)h,ilia]l  zahasornatlest  fDrttMnaoaor 
twsB^  daiys  asit  after  das  nottoe  lOwluadsq  f9  W 
the  bIomv  bo  Didsnd  ft^^U^^^lHOUi^^ 
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ftXhtx  with  tiw  flxpvniM  of  making  th«  nma,  shftll  be 
ncoTwad  by  dfstnai  and  nle  of  tke  goods  of  tbe  over* 
Mer  or  trOMnrar  m  r«f using  or  negleotiiig,  by  wsrtkut 
under  the  lundi  end  mbIb  of  aay  two  jnitioei  hereby 
ntboriaed  to  make  the  otdw  fox  payment  of  the  money 
afinneaid,  or  by  an  notion  at  law,  or  by  any  other  pro> 
OMdiag  ui  any  oonrt  of  o(»npetent  juriadietbm  acuut 
n<dt  orereeer  or  treaanrer ;  and  if  uie  gnardlana  npon 
irbom  any  anoh  order  ia  made  refaae  or  negleot  for  anoh 
ihiie  a«  aioreaaid  to  pay  the  money  eo  cnrdeied  to  be  paid, 
ft*  same,  tog«tbsr  with  the  ezpeneei  of  zeoorering  the 
MM,  maj  be  reoorered  by  an  notion  at  law  €X  m  any 
aOkn  prooeeding  in  any  nich  oonrt ;  and  in  Cftte  (a  any 
inch  notion  or  prooeeding  no  objection  shall  be  taken  to 
any  default  or  want  of  form  in  any  order  of  admission  or 
maintenanoi,  or  in  any  oertifloate  or  adjodioatton  ander 
tUa  Aot,  if  BDoh  order  at  ndjudioation  shall  not  have 
been  appealed  against,  or.  if  appealed  i^aiaat,  shall  hare 
been  ronfirmed. 

Bj;  30  A  31  .Tict.  o.  12,  b.  6,  rab-sect.  1 :  A 
crimiDal  lanatio  oonfined  in  anv  anylam  to  wbioh 
lanatics  may  be  sent  onder  16  &  17  Yict.  o.  97, 
aiid  whose  sentenoe  expires  before  bjuA.  eridence 
of  bis  BUiitj  has  been  given  as  justified  his  being 
discharged,  is  to  be  "deemed  a  panper  Innatio, 
Mid  sbaU  be  in  tbe  same  position  in  all  respects  as 
if  he  were  a  lanatio  who,  immediately  previous  to 
the  expiration  of  his  term  of  punishment,  has  been 
foQDd  wandering  at  large  viLhin  the  parish  or 
place  where  tbe  offence  was  committed  m  respect 
of  which  he  became  a  criminal  lanatio." 

Bromley,  for  the  plaintiff. — The  order  made 
up<m  the  defenduits  is  in  the  nature  of  a  jndg- 
ment  m  rem,  and  cannot  be  (jaestioned.  At  all 
events  the  only  defence  available  would  be  to 
prod  ace  evidence  showing  that  tbe  justices  have 
no  jurisdiction  toenter  upon  the  inquiry.  In  Kei- 
tenng  t.  Nartkamgiton  (34  L.  J.  198,  H.  C  )  tbe 
majority  of  the  court  held  that  no  appeal  lay 
against  an  order  made  undnr  16  it  17  Yiot.  o.  97, 
s.  96.  He  nferred  also  to  Beg,  r.  Beaton  (7 
Darn.  A  Sast,  T.  B.  378.) 

Groin,  fbr  defimdants,  was  not  called  npon. 

Blacuubh,  J.— It  hy  no  means  follows  that 
because  an  order  made  under  sect.  06  ia  final,  an 
action  such  as  this  cannot  be  defended.  "Whether 
the  defence  is  an  answer  or  not  is  another  ques- 
tion ;  but  the  proper  way  of  rtusing  the  point  would 
have  been  by  demnrrer.  I  am  clearly  of  opinion  it 
is  nob  so  frivolous  as  to  justify  ns  in  setting  it 
aside. 

Lush,  J,,  concurred. 

Motion  r^ueed. 
Solicitors  for  plaintiff,  BeU  and  Co. 
Solicitors  for  defendants,  JSAorp  and  VUWwmet 
for  Brearey,  York. 


27  and  28. 

FaUHD  v.  'WALLACE.(a) 

Jftie  friol — Svidenee  prematwreU/  admitUtd — Wit- 
Asft  caUed  biU  not  examined. 

A  new  trial  toiU  not  be  granted  for  evidence  pre- 
maturely  admUied,  hut  which  heeomee  admieeible 
in  the  cour$e  of  a  trial. 

In  an  aclion  a^aimt  tke  defendante  for  non-pay- 
ment ofeertam  money  for  a  machine,  the  defence 
toae  thai  the  machine  woe  faulty  in  its  eoiietruc- 
tion.  In  opening  the  ease  plamtiff'e  conned,  in 
order  to  ekoto  that  the  defence  toae  not  bond  fide, 

■  propoted  to  read  in  evidence  a  letter  tcritlen  hy  W. 
jd^endant'e  eon),  leho  had  themanagemeni  of  the 

(4  ^HWlsa  Iff  B.  H.  Amctuht,  Ksq.,  Bandster<tJ*w. 
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machine,  and  alone  corresponded  unih  iheploAntiff. 
Sulseguently,  W.,  to/to  teaa  in  court,  was  called 
as  a  toitnesa  by  the  defendants,  but  asked  no 
question ;  the  learned  judge  then  ruled  thai  the 
letter  taaa  receivable  in  eeidence  against  the  defen- 
dants. A  verdict  was  found  for  the  plaintiffs, 
and  the  defendants  having  applied  for  a  new 
trial, 

Seld  {per  Blackburn  and  Lush,  JJ.),  thai  whether 
or  not  the  evidence  was  admissible  in  the  first 
instance,  it  subsequently  became  so  hy  W.  being 
called  as  a  witness,  and  the  fact  tliat  W.  was  not 
examined  by  the  party  caUing  him,  nor  asked 
whether  he  had  acted  bond  fide,  made  no  d^erenee. 
This  was  an  action  on  an  agreement  for  the  price 
of  a  K^ty  and  plana  (rf  a  oertaun  machine  which 
had  been  oonstmoted  at  the  defendant's  house.  It 
was  admitted  by  the  defendant  that  his  son,  Roger 
Wallace,  had  the  chief  mani^eniHit  and  care  of 
tbe  machine,  and  that  he  was  the  only  person  who 
could  communicate  with  plaintiff,  who  was  a 
foreigner.   Under  the  agreement,  which  it  is  nn< 
necessary  to  detail  at  length,  the  first  instalment 
was  to  be  paid  fifteen  days  after  the  satisfactory 
working  of  the  machine.   Fifteen  days  afler  tbe 
machine  was  put  up  by  the  plaintiCTs  engineer  the 
latter  had  left  England.   At  that  time  Boger 
Wallace,  the  son,  wrote  a  letter  which  be  expressly 
stated  at  the  trial  was  written  without  any  know- 
ledge or  sanction  on  tbe  part  of  hia  father. 

The  effect  of  this  letter  was  that  unless  larger 
commission  was  given  on  future  machines  erected 
in  England,  the  machine  which  he  complained  of  as 
being  of  faulty  construction,  and  which  was  not 
then  working,  should  never  work  a^fl  in  his 
father's  fkwtory;  bat  that  if  the  plaintiff  would 
agree  to  ^ds,  the  maohine  would  be  set  gmng 
wain  the  next  week.  l%e  causa  ww  tried  before 
Pollock,  B.  In  opening  the  case  tbe  Solicitor' 
General,  who  appeared  for  the  plaintiff,  proposed 
to  read  the  letter  referred  to ;  tne  counsel  for  the 
defendant  objected  to  its  being  read,  but  pro- 
mised to  call  Boger  Wallace  as  a  witness.  The 
learned  judge  then  said  that  if  this  coarse  were 
adopted  tbe  letter  woald,  undoubtedly,  become 
evidence  in  cross-examination.  A.fber  the  plaintiff's 
case  was  closed,  Boger  Wallace  was  put  into  tbe 
box,  but  was  asked  no  questions.  The  plaintiffs 
theu  called  for  the  production  of  the  letter,  but 
■the  defendants  contended  that  as  no  question 
had  been  asked  in  the  examination  in  onief  on 
which  the  credit  of  the  witness  could  aris^  the 
letter  ma  not  reoeivable  in  evidence  agunst  the 
defendants.  It  was  admitted,  however,  by 
the  learned  judge,  who  thought  the  evidenoe 
admissible  on  twoijproanda ;  first,  as  evidaice  from 
which  tbe  jury  might  oonolnde  that  the  reason 
for  the  non-working  was  not  owing  to  any  fault 
in  its  oonstruction,  but  that  there  nad  not  been 
fair  play;  also  that  defendants,  by  putting  Boger 
Wallace  into  the  box  had  made  him  their  evidence, 
and  that  if  no  opportunity  were  given  the  plaintifT 
of  croBB-examimng  him,  the  dt^endant  would  be 
entitled  to  rely  on  his  conduct  as  bond  fide.  A 
verdict  was  eventually  found  for  the  plaintiff  for 
the  full  amount  claimed.  A  rule  nisi  wEts  after- 
wards gruited  for  a  new  trial,  on  the  ground  that 
the  above  letter  had  been  improperly  received  in 
evidenoe.  Against  which 
B.  E.  Webster  and  A.  Ooek  showed  ow)se.  . 
Waddy  Q.O.,  and  WaUam^^mm^^^y^l^ 
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Blickbuui,  J. — I  am  of  opinion  that  this  eri- 
dence  was  admiBBible  under  the  oiroamBtances. 
Whether  or  ao,  it  waa  admissible  in  the  first 
instance  maj,  perhaps,  admit  of  some  doubt;  I 
am  inclined  to  think  it  wsb,  bat  it  is  annecessar^ 
to  decide  that  qaestion  now.  Yonng  Wallace,  it 
appears,  was  in  ooort,  and  if  he  had  not  been 
oaUed  the  plaintiffs  oonnsel  would  hare  been  cer- 
tain to  make  strong  observations  on  his  not  going 
into  the  witness  hai..  To  prevent  that  the  defen- 
dant's oonnasl  said,  "  I  will  put  him  into  the  box, 
ftod  call  him  u  mj  wibieas.  ItB  is  aooordingly 
a^ed,  and  the  iaol  that  he  was  not  oamtned  or 
the  d^endants,  nor  aslcad  whether  he  had  aotod 
bomt  fide,  appears  to  me  not  to  sfleot  the  question ; 
if  Ae  plaintifi's  counsel  had  not  cross-examined, 
the  defeni^ntB  might  fairlv  have  asked  the  jnrr 
toassnme  that  he  had  acted  bond  fide.  The  other 
aide,  accordinglj,  seeing  he  was  tendered  as  a  wit- 
ness, undertook  to  show  that  he  had  acted  un- 
bai\j  towards  tiiem,  and  with  that  object  the 
letter,  which  is  now  complained  of,  was  pat  into 
lufl  hand  aad  eventoally  read.  There  can  be  no 
donbt  as  to  the  oogBncy  of  such  evidence  to  destroy 
the  credit  of  Tonng  Wallace's  testimony.  I  think 
the  letter  was  desrly  admissible  in  eridenoe  for 
the  purpose  for  which  it  was  tendered. 

Lush,  J. — I  quite  agree  with  the  observations 
made  by  my  brother  Blackbam.  Even  assnming 
that  evidence  is  prematurely  admitted,  which 
afterwards  becomes  admissible  in  the  course  of  the 
trial,  that  is  no  ground  for  a  new  trial. 

Solicitor  for  plunf^  A.  Q.  DUUm. 
Sdiciton  for  pleintiffi.  Ingle,  Cooper,  and 
JZobw. 


Wednetday,  Meuf  3. 

Bm.  v.  Bt.  Axsavb  Saihtabt  AmBoaxit,  as  ten 
PBOBBcnnoir  or  the  SAmxiHY  Avtbobitt 

BA£NET.(a) 

Notice  of  appecdt  time  for — Whether  time  rvnsfrom 
date  of  order  or  eerviee  of  order — "  Cause  of 
tig^peaP'—Public  HedUh  Act  1875, «.  48. 

TAe  iime  for  giving  notice  of  appeal  agaiTut  an 
order  of  juetiees  rune  from  the  date  of  the 
making  of  the  order  appealed  againet,  and  not 
from  fne  date  of  aerviee  cfa  vtriiten  form  of  on2er 
upon  the  oppeUonf. 

Bji  ihe.FubUc  BecMh  Act  1875,  ».  48,  whore  any 
diteh  lying  near  the  boundary  heUeeen  the  district 
cfom/g  Joeol  outAorify  ami  any  a^oiiwikg  distriet 
it  foul,  a  justice  may,  on  the  appUoation  of  the 
loeal  OMlhoriiy  vfhose  dieiriet  is  in^riously 
affected  thereby,  summon  the  local  anthorOy  of 
the  adjoining  district  to  show  oamee  why  an  ordmr 
should  not  ^  made  for  oUansing  ditch ,-  and 
(he  court,  "  e^ter  hearing  the  paHies,  or  e»  parte 
in  COM  of  the  default  of  any  of  thom  to  appear, 
may  make  such  order,"  aeio^  dtmrnng  of  iha 
dUA  as  may  seem  reeisoncMe. 

By  sect.  269,  a  person  deaning  himself  aggrieved  by 
any  rate,  order,  eonvietion,  or  ffiing  dime  muder 
the  Act,  may  appeal,  first,  to  the  next  sessions 
hdd  not  lets  man  twenty-one  days  "t^lor  the 
demand  of  ^  rate  or  ike  dooffim  €fVi»  eomrt;" 
and,  secondly,  ongimng  notiee  io  the  other patiy 

M  XegatsA  bj  J.  M.  Lan.  JDi«.,  BttrMmtJbiw. 


and  the  ewrt  within  fourteen  days  *'  after  tko 

cause  of  appeal  lias  arisen  '* : 
Sdd,  that  "  cause  of  appeal"  means  the  determina^ 

tion  of  the  jusOees  to  make  the  order,  and  not 

the  service  of  the  ordor  upon  the  appsUant. 
Tms  was  a  special  case  stated  for  the  opinion  d 
the  court  by  the  Hiertfordfihire  Qaarter  Seasions. 
It  appeared  from  the  oase  thabanorder  had  been 
maife  upon  the  appellants  by  two  juntioes  of  Hei^ 
fordfihire,  to  cleanee  a  certain  ditch.  The  order 
was  made  under  the  48th  section  of  the  Pnblio 
Health  Acb  1845,  which  section  is  as  follows : 

WInm  aD7  walw^Bome  or  open  difcoh  Ijiiig  B«r  to  or 
fomfaw  the  bowtdvj  between  the  distziet  <n  any  looal 
aathonlT  aad  My  adioiiiiig  dirtriot  ia  ftwi  and 
offossiTe,  so  M  injonoBBiT  to  affsot  the  ^■tciefe  of  mmak 
local  withoxitr,  any  jiMtuie  havinK  Joriediottoii  in  aueh 
adjfdning  diitnot  inav,  on  the  appuaation  of  siudi  loeal 
airtltoril7,  sammon  toe  local  aatnoiHy  ot  nob  a^oiaiiic 
distriot  to  ^peer  b«f  cm  a  ooart  of  laaoBMry  jBriMiattoB, 
to  ■how  oanae  wby-an  uder  sheold  net  be  wwAs  br  sodi 
ooart  for  oleannnff  meh  vatenoosM  or  opw  ditoh,ai&A 
.  for-axeontiiv  "wsii  penaaiunt  or  other  strsotiual  woclca 
aa  may  appear  to  ■noh  ooort  to  be  Deeewary;  andRndi 
oonrt  after  heuing  the  parties,  or  «x  parte  in  eaee  of 
the  default  of  any  of  msm  to  appear,  suy  nake  sadh 
ocdar  with  xefaMBee  te  the  — ■■mtMa  w  theweAa,  uaA 
the  poreoni  by  whom  the  eame  dull  be  exeoated,  aad  by 
whom  and  in  what  proportions  the  ooete  of  anou  worn 
shaJlbe  paid,  and  also  as  to  theamonnt  thweof,  aod  tlie 
time  and  mode  of  paynwnt,  as  to  saoh  oonrt  seem 
rwaaooaMe. 

The  order  waa  made  on  the  6th  Sept.,  but  was 
not  served  npon  the  appellants  till  Hia  24th  of  the 
same  month.  On  the  2nd  Oct.  the  lypgllante 
serred  notice  of  appeal  to  qaartnr  — siowii.  It 
waa  contended  at  the  hearing  that  the  nctioe  waa 
too  late,  within  the  meaning  ai  the  SSMh  aeotian 
of  the  PobKo  Health  Ax*  1875,  the  floaterial 
portion  of  which  is  as  follows : — 

Wheie  any  pertoo  deems  himself  uggtitmi  by  any  rate 
made  nnder  the  provisions  ot  this  Aot,  orby  any  order, 
oonviotion,  jadgowat,  or  detwmination  of  or  by  any 
matter  or  thing  done  by  any  oonrt  of  snnuDacy  jnriaditw 
tion,  snob  person  may  appeal  therefrom,  rabjeet  to  the 
ooaditions  and  regnlatioBe  ftdlowing : — 

(1)  The  wpeal  shall  be  made  to  the  Bsst  oonrt  ot 
quarter  sessions  for  the  oonnty,  division,  or  plaee  in  whieh 
the  canse  ot  i^ipeal  has  arisen,  holden  not  leas  than, 
twenfy-one  days  after  the  demand  of  the  rate  or  tbe 
deoiaion  of  the  oonrt  from  irhioh  the  appeal  is  made. 

(2)  The  appellant  shall  within  fourteen  days  after  the 
oanse  of  appeal  has  arisen  give  notioe  to  the  other  nr^, 
and  to  the  anthority  or  oonrt  of  sammaCT  joriadiotiioa  bry 
whose  aet  1m  deenu  himeelf  MV™ved,  of  his  iateatioo  l» 
appeal,  and  efthegrannd  thereof. 

The  quarter  sessions  overruled  the  objeotioiia 
and  quashed  the  order  of  the  jostioes  below  (no 
evidence  being  offered  on  the  part  of  the  n- 
spondents),  sulgect  to  the  opinion  of  this  oomrfe 
whether  the  notice  of  appeal  given  hy  the  appel- 
lants was  within  the  time  limited  by  the  2o9tih 
section  of  the  Foblic  Health  A<«  1^6  or  not. 

Olarhe  {Oroome  with  him),  far  the  appaUsirte:, 
argued  that  the  notice  was  in  time,  llie  time 
limited  hv  the  2nd  sub-section  of  sect.  269  of  the 
Pablio  Health  Aot  1875  begins  to  run  froBi  itia 
servioe  of  the  order.  So  it  has  already  bean  de- 
cided npon  the  meaning  of  "  cause  of  ooaaplaint  ** 
in  various  statntes : — 

B.T.  DMUtuhire        K.  AS.  411 ; 

R.  v.  D«T«y>Mn  JJ.,  7  <).  B.  18S ; 

R.  y.Lanca$hir*JJ.,  8B.  &  C.  £83 ; 

LeeE^^  and  Ckoaa's  Qnarter  flsiireis.  Snl  ndSk, 

Ll  £.  T.  J)er6ifs&tr«  (ubi  mip.)/^xa  statafa|4A5 
Tiotc.  59,  B.  1,  empovnrN^pfiMjif^dWmaa 
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order  for  iptkymmi  of  moosj  had  been  nude  by 
justices,,  to  affieal  "within  six  days  after  soeh 
wder  shall' be  made  or  given.*'  It  was  held  th^ 
the  time  zULfinm  lha  nuJdng  of  t^orte,  not  from 
thB  date  of  aarrioBb  Bab  iZxd  Dsoman,  0.  J.,  ob- 
■emdt  "Tlis  caue  of  oomplaint  may  well  be 
takn  to  mmn.  somathing  diceotly  affeoting  the 
urty  appealing,  or  at  least  broaght  to  his  know- 
ledge ;  bat  the  cexiod  Axed  in  the  presont  Act  is 
the  tnaJtrng  ^  the  Order."  He  also  raferredon  this 
Mint  to  M  parte  Joknetm  (3  B.  A  S.  917 ;  32  L.  J. 
Eep.  M.  0. 193)  [Msm>R,  J.— jB.  v.  Lauccuhira  (8 
B.  &  C.  693)  would  seem  to  be  an  exception  to  the 
general  rale.]  The  phiaseolosy  of  the  two  sab- 
sections  of  sect.  269  of  the  Fablio  Health  Act 
1875  was  adTisedlr  varied  in  order  to  meet  cases 
like  the  present.  In  sub-seotion  1 "  the  decision  of 
the  conrt "  is  spoken  of ;  in  aub-Bection  2  the  term 
"oaoseof  ^peal"  is  nsad.  The  ose  of  a  different 
term  implies  a  diSbrent  otject  And  *'  appeal  to 
next  seasions  "  has  often  been  held  to  mean  "next 
praofiioaUe  aessiona." 

&  T.  Awttonvtas  6  K.  A  &  1Mb 
Miduul  for  the  respcmdents. — All  the  oasee  in 
which  it  has  baea  deoideA  tiwfe  aanaa  of  com- 
plaint*' 01  a  similar  tena  means  aerrioa  ot  aa 
ovder  appaaled  against^  wore  decided  upon  statotea 
onpowenng  the  jastioes  to  m^  an.  order  on  the 
^ipeUsmt  ex  parts.    He  cited 

S»varU  mmkim,  2  £.  A  £.  866,  dsoided  on  the 
KnisMMM BemnfalAat,  1816(18  AM  Viefc,  0.121, 
s.  40w 

ne  was  then  stopped. 

BucEBUBK,  J.— One  coald  perhaps  wish  that 
the  terms  of  the  enactment  whidk  we  have  to 
oonstme  had  been  otberwiae  ei^Eenedr  bat  I 
hare  no  doabt  as  to  thnr  meaning.  The  2d9th 
aeoiion  ooatemplatea  in  ita  i^nning-  claosa  three 
anlgects  of  appeal — a  nte,  an  order  or  oonriotion, 
and  a  "  thing  done  "  by  the  oonrt  of  sammary  oon- 
Tiction.  The  first  subject  of  appeal,  the  rate, 
would  first  come  into  existence  behind  the  back 
of  the  party  affected,  and  it  is  therefore  from  the 
demand  of  the  rate  that  the  time  of  appeal  begins 
to  ran.  The  first  sab-seotion  accordingly  provides 
that  the  appeal  shall  be  to  the  next  sessions,  held 
not  less  than  twenty-one  days  after  the  demand  of 
the  rate  or  the  decision  of  the  oonrt.  Then  comes 
the  second  sab'Section,  which  enacts  that  the 
appellant  "  shall  within  fonrteen  days  after  the 
caose  of  appeal  has  arisen  give  notice."  For  the 
Bake  o£  grace  of  style,  or  for  some  other  object 
beat  known  to  themaalves,  the  f  ramers  of  the  Act 
have  varied  the  language,  speaking  of  "rate  or 
deoiaian  of  the  oonrt*'  m  the  one  oasBk  and  of 
"oansa  of  appeal"  in  the  other.  But  in  my 
opinion  these  terms  have  precisely  the  SMne  mean- 
ing. B.  V.  LaneoMhire  {ubi  tup.)  is  distingnishable, 
on  tiie  gronnd  that  there  the  ja^ment  was 
behind  the  back  of  the  appellant.  Where  there 
ia  a  conviction  or  order  it  is  difierent^  for  neither 
of  them  can  take  place  withont  the  appellant 
having  notice  of  their  effect  at  once.  The  notice, 
therefore,  was  given  too  late,  and  the  appeal  ought 
not  to  have  been  entertained. 

HuLOE,  J. — I  am  of  the  same  opinion.  The 
appellants  had  had  an  order  made  npon  them  under 
sect.  48  of  the  Public  Health  Act  1875,  which 
enacts  that  a  justice  of  the  peacn  may,  on  the  ap- 
pUcaUon  of  a  local  authority,  sommon  the  local 
aatbority  of  an  ac^oining  district  to  appear  before 
ft  oonrt  ot  nunmary  jnrisdtotiQn,  to  show  oanae 


why  an  order  dioold  not  be  made  for  the  purpose 
mentioned  in  the  section.  It  mppmn  that  the 
order  may  be  made  ex  paiU  in  ease  of  d^uUb^if 
a^fwannoe,  and  this  is  veiy  raasonablo,  for  other- 
wise aathoritiaB  wfaieh  had  branght  thainsBtw 
within  the  section  might  escape  ordoca  by  aurs^ 
not  appearing.  HkB  faring  in  drfaaUinaall  the 
incidenbs  of  a  hearing  in  preaenoe  <tf  the  parties. 
As  to  the  question  in  wis  oaae,  where  ^Mse  is  a  paHy 
aggrieved  by  an  order,  it  haa  been  aigved  tlub  we 
change  of  expression  from  "  deoiaioa  of  tiia  ooorfc" 
to  "cause  of  appeal"  shows  that  the  meaning  ia 
difEermt;  bat  with  this  I  cannot  agree,  although  I 
fail  to  see  the  object  of  the  change  of  e^iressum. 
The  appeDants  were  present  here.  It  Ium  never 
been  held  that  a  formal  order  is  neeoeaary  before 
the  time  for  giving  notice  begins  to  ran.  Tbo 
appellant  knows  that  there  is  an  order  made 
i^ainst  him  as  soon  as  the  decision  of  the  oonrt  ia 
prononnoed,  and  that  ia  the  "  cause  of  i^paal** 
within  the  meaning  of  the  statate. 

Judgment  for  the  respofidenfc. 

Solicitor  for- the  appellants,  Beai. 

SoUoitorB  for  the  respcmdentB,  Harrit,  BamtH. 


TTsdnMAiy,  JToy  10. 
Bks.  ag  IHB  PnaaxGDTioH  or  Jomr  Johvbok  v. 
Tu  IxHiBixajm  aamiHow.(a) 

Highway— Portion  of  road  carried  avian}  hg  lamdr 
Blip — LiabiUty  to  repair. 

The  inhabitatUa  of  (he  defendant  parieh  were 
indicted  for  the  nonTepair  of  a  Jiighvuxy. 
It  appeared  (hot  a  portion  of  ike  hi^htoay 

'  in  gneetion  had  been  carried  away  by  a 
landelip,  tmd  iia  place  supplied  and  fiUed 
vp  with  eartii,  etonee,  and  other  debris.  No 
trace  remained  of  the  old  metalled  road,  but  the 
line  of  it  woe  hnoion  and  admitted.  At  the  trial 
a  verdict  of  guUty  was  entered,  subject  to  the  re- 
port of  an  engineer  on  certain  points,  leave  being 
given  to  either  party  to  state  a  special  case  on 
sttdi  report.  The  engineer  found  that  the  road 
woe  e^sohUely  destroyed  io  an  extent  of  25B 
yards,  inU  that  U  VMU  praetieabU  to  form  a  pai- 
mansnf  and  pasia&Ie  rood  along  me  old  fnufc 
at  a  eoetofa*lL  A  nteeidl  eaae  was  ctfterwardo 
stated.  The  court  Had  power  to  draw  infereneee 
offact. 

Hdd   {per  Blackburn,  arid  Quoin,  J. J.)  that 
though  the  metaUed  portion  of  the  road  had  been 
earned  away,  the  line  itself  was  stiU  known,  othI 
</uif  consequently  there  was  no  evch  total  de- 
struction of  the  road  as  would  extingmsh  the 
liabUity  w.'iich  ordinarily  attaches  to  a  parish. 
This  was  an  indictment  against  the  inhabitanta 
of  the  township  of  Greenhow,  in  the  North  Biding 
of  the  county  o(  York,  for  the  non-repair  of  a 
highway,  in  the  said  township. 

The  indictment  was  removed  by  certiorari  into 
this  court,  and  came  on  to  be  tried  before  Amphlett, 
B.  at  the  spring  asaixe.  1875,  held  atTork,  when 
a  verdiot  of  gmlty  was  fonod  by  consent,  sobeot 
to  the  ofttnion  of  the  court  upon  the  following 
Cask. 

1.  The  proaecntors  are  John  Johnson,  Matthew 
Smith,  and  other  inhabitants  of  BiUdale,  apd  the 
defendants  are  the  inhabitants  of  the  township  of 
Greenhow*  one  of  three  townships  in  the  parish  of 
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Ingleby  Greenbow,  which  parish  fonns  part  of  the 
highway  diatriot  of  lAoriiaAirgh  Wui,  in  th«  If orth 
Biding  of  the  ooantyof  Tfizk.  And  it  is  admitted 
for  theporpoaes  of  this  cm^  that  the  defimdant 
township  n  Chreeniiow  is  liable  to  maintain  its 
own  faignways. 

2.  The  road  is  properly  described  in  the  indict- 
ment, copy  of  whidi  is  hereto  annexed,  to  be  a 
oommoD  Qaeen's  highway,  called  or  known  by  the 
name  of  Broaghton  Bank  Top,  leading  tram 
Stokesley  towaras  and  unto  Bitsdale,  in  the  North 
Biding  of  the  county  of  York. 

3.  The  indictment  alleges  that  a  certain  part  of 
the  same  road,  situate,  lying,  and  being  inUie  said 
district  or  township  called  Greenhow,  being  in 
length  divers,  to  wit  251,  yards,  and  in  breadth 
divers,  to  wit  six,  yards  on  the  Ist  July  1873.  and  from 
thence  continually  afterwards  until  the  date  of  the 
said  indictment,  was  T«ry  rninoas,  miry,  deep, 
broken,  and  in  great  decay,  for  want  of  dne  re- 
pMaition  and  amendment. 

4.  The  highway  in  question  is  an  ordinary 
metalled  road,  aud  that  piortion  of  it  mentioned  in 
paragraph  3,  and  now  in  dispute,  runs  north  and 
south  along  the  slope  of  a  nill  several  hundred 
feet  above  the  level  of  the  valley  beneath  the  slope, 
being  at  right  angles  to  the  direction  of  the  road, 
and  very  precipitous. 

5.  Up  to  the  time  of  the  landslip  hereinafter 
mentioned,  the  said  road  was  a  highway  repairable 
by  the  parish  or  township  of  Engleby  Greenhow, 
and  vras,  except  as  hereinafter  mentioned,  and  now 
is  in  good  and  proper  repur. 

6.  In  April  and  June  1872,  two  landslips  of 
great  magnitude  occurred  on  the  eaid  slope  of  the 
said  hill,  the  second  being  a  continoatinn  of  the 
first,  the  two  landslips  tocether  comprisiug  many 
acres  of  land,  and  eztencung  Srom  the  top  of  the 
nid  slope  to  abont  170  yards  below  tho  said  high- 

7.  The  portion  of  the  said  highway  nbw  in  dis- 
pute and  out  of  repair  was  absolutely  destroyed  hj 
the  said  landslip,  that  is  to  say  was  oarriea  away 
into  the  valley  below,  and  its  place  supplied  and 
filled  op  witn  earth,  stones,  and  other  d^l^  of 
landslip. 

8.  A  large  portion  of  the  hillside  was  moved 
bodily  downwards  to  the  vaUey  beneath,  and  the 
ground  on  which  the  old  road  stood  was  broken 
np  and  carried  away  as  stated. 

9.  The  depth  and  level  of  the  debris  along  the 
line  of  the  old  rood  differs  much.  The  d^bns  is 
at  one  point  25ft.  above  and  at  another  2tt.  below 
the  level  of  the  old  road,  and  now  occupies  the  line 
or  tmot  of  the  old  h^way. 

10.  This  d  jbria  ooouiBtB  of  loose  soil,  aUim,  and 
shale,  and  there  is  water  ooming  fnnn  springs  on 
the  hillside  which  peroolate  through  and  over  it, 
and  from  the  time  ot  the  original  landslipt  np  to 
the  present  time  in  dry  wewher  both  horBes  and 
some  carts  and  conveyances  still  owtiuue  to  pass 
over  it  nearly  in  but  higher  np  the  hill  than  the 
line  of  the  old  road,  and  of  course  with  great 
danger  and  diffioulty.  In  wet  weather  the  debris 
is  at  times  so  full  of  water  as  to  be  impassable,  as 
there  are  no  dnuns. 

11.  At  the  point  where  the  d^ris  is  25ft.  above 
the  level  of  the  old  road  it  has  been  ascertained 
by  boring  that  for  a  depth  of  Sl^ft.  from  the  sur- 
face there  is  nothing  ont  boO,  shale,  and  stones, 
and  that  there  is  no  trace  of  the  old  metalled  road, 
bttt  the  line  of  it  is  laiown  and  ftdmitfeed. 


12.  The  metal,  oonststing  ot  bndcen  stones  of 
the  old  road,  was  carried  away  at  one  pmnt  55yds. 
down  the  bill  into  the  valley  from  its  original 
position,  and  a  wall  which  ran  along  the  eaat  or 
lower  side  thereof  as  a  fenoe  or  bonnury  on  that 
side  was  carried  downwards  altmg  with  the  road, 
and  is  visible  among  the  dAria  for  about  60yds.  of 
its  Imgth. 

13.  At  the  north  edge  of  tho  landslip,  at  the 
point  where  the  same  meets  the  niunjured  portion 
of  the  said  highway,  the  side  of  the  old  road  is 
scooped  out  and  lowered  so  that  there  is  a  fall  ci 
some  few  feet  from  ^e  uninjnred  metalling  to  the 
debris  on  the  line  or  track  «  the  old  road. 

14.  By  an  order  at  I^isi  Prius  a  verdict  of  guilty 
was  entered,  subject  to  the  finding  of  Hr.  Bichard 
Qui,  of  Newcastle-on-Tyne,  engmeo',  on  the  fol- 
lowing questions,  namely : 

First.  What  had  become  of  the  dd  road,  and 
whether  and  to  what  extent  bad  it  been  carried 
away  from  its  former  position  P 

Secondly.  Whether  and  to  what  extent  it  had 
been  absolutely  c^troyed  P 

Thirdly.  Whether  it  wu  fnaotioable  and  at 
what  coat  to  make  a  pOTnanmt  and  passable  road 
idonfE  tihe  old  track  at  a  similar  oharaoter  to  die 
adjoining  parts  of  the  old  roadP  And  it  wme 
ordered  that  upon  such  finding  a  special  case 
mighii  be  stated  at  the  rec[nest  of  either  party. 

1&.  Mr.  Gail  having  viewed  and  inspected  the 
loem  in  quo,  and  taken  such  evidence  and  obtained 
such  information  and  assistance  as  he  thooeht  fit 
made  his  report  on  the  4th  Nor.  1876,  and  zooad 
the  faots  as  follows  : — 

First.  The  old  road  had  been  carried  away 
and  overlaid  by  a  landslqi  at  «  point  callea 
Broughton  Bank  Top  to  an  extent  of  269  yards  or 
thereabouts. 

Secondly.  The  road  is  abs(4atdy  destroyed  for 
the  extent  to  whioh  it  is  carried  away  and  over- 
laid, amounting  in  the  whole  to  the  sud  length  of 
252  yards. 

Thirdly.  It  is  practicable  to  form  a  permanent 
and  passable  road  along  the  old  track  of  a  similar 
character  to  the  adjoining  port  of  the  old  road, 
and  the  cost  of  doing  so  would  be  3411. 

16.  The  rateable  valne  of  the  whole  pariah  is 
47561.,  and  a  rate  of  5d.  in  the  pound  on  this 
amount  produces  1001.  or  thereabouts. 

17.  There  is  in  existence  a  good  road  from  Btls- 
dale  to  Stokesley,  which  dive^M  from  the  de- 
stroyed road  at  a  point  on  the  Bilsdale  side  of  tho 
laniuHp,  and  reaches  Stokesley  wayoE  Eofclebj 
Greenhow,  but  by  this  road,  Iran  the  pmnt  f>f  divM^ 
gence,  the  distance  to  and  from  Stokesley  is  in- 
creased by  .one  tnile  and  two-thirds  of  aoolner  mile. 
Mid  persons  using  the  same  have  also  to  pass 
through,  open  and  close  several  gates. 

18.  On  this  road  the  d^endant  township  haa» 
since  the  said  landslip,  expended  a  consideraUa 
sum  in  improving  it  so  as  to  render  it  more  ooaT»- 
nient. 

19.  There  is  also  a  road  from  Bilsdale  to  Stokee- 
ley  by  way  of  Carlton.  The  said  roads  are  both 
01  them  longer  in  diatance  than  the  deatn^rod 
road,  but  the  gradients  are  somewhat  better. 

20.  The  oonrt  is  to  be  at  liberty  to  draw  infers 
ences  of  fact. 

21.  The  question  fl>r  the  opinion  of  the  coart  is, 
whether  there  exists  a  legal  dutjr  or^bligation  upoa 
the  defendants  to  m^^jp^4$Sf^^i^^^^im 
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carriage  road  in  the  line  or  track  of  the  old  road, 
•o  as  bo  fbrm  and  oontinne  a  permanent  and 
passable  highway  from  Stokesle;  to  fiilsdale  at  the 
part  BO  destroyed,  as  aforesaid. 

If  the  coart  shall  be  of  opinioa  that  snoh  legal 
dntjr  or  obligation  ensts,  then  tho  TerdUofe  trf 
OaUty  is  to  stand. 

II  Uie  ooart  shall  he  of  a  contrary  opinion,  then 
the  verdiot  ia  to  be  set  aside  and  a  veraict  entered 
for  the  defendants. 

WUit,  Q.O.  and  Forh€$,  for  tho  proseoation. — 
<]ne8tk>n  that  arises  here  is  who^er.  nnder 
the  ciroomatanoes,  the  parish  are  reliered  of  their 
liability  to  repair  this  road  which  attadies  to  them 
by  Uie  common  law  of  Sogland.   "Vfe  say  that  the 
obligation  to  repair  tho  road  still  snbsists.  The 
line  or  trench  of  the  old  road  exists,  and  is  known, 
ud  it  iB  found  by  the  arbitrator  that  it  is  prao* 
ticaUe  to  moke  and  maintAin  a  permanent  and 
passable  road  along  the  same  at  a  reasonable  oost. 
The  cases  which  at  first  blnsh  appear  to  lean  in 
favour  of  the  defendants,  are  all  di&tinguishable 
from  the  present  one.   La  B.  t.  Paid  (2  Koo.  & 
B.  307)  it  was  held  that  a  parish  uould  not  he 
oonTicted  for  not  rebuilding  a  soa  wall  washed 
«way  by  the  aea,  over  the  top  of  which  the  alleged 
way  used  to  paas.   Maule,  J.,  there  said.  "The 
interruption  of  the  passage  is  not  from  tho  want 
of  repair,  hat  from  the  sea  having  washed  away 
the  wall  or  embankment,  and  tiben  is  no  longer 
anytiiing  to  repair.   The  pariah  cannot  he  liable 
to  rebnUd  the  wall."   The  facts  in  B.  T.  Bamber 
(5  Q.  B.  279;  13  L.  J.  13.  M.  0.)  were  very  similar. 
There  a  portion  at  the  highwaT  was  swept  clean 
away  by  the  sea,  or,  as  Lord  Deoman,  C.J.,  ex- 
proued  it  in  his  judgment,  "All  the  materiaJs  of 
which  a  road  oonld  be  made  had  been  swept  away 
by  the  act  of  God,"  and  the  pariah  were  held  not 
liable  to  make  good  the  damage  that  was  done. 
The  last  case  on  the  subject  is  B.  y.  Hornsea 
(1  Dears.  C.  C.  291 ;  23  L.  J.  59,  M.  0.),  where 
the  indictment  charged  that  certain  part  of  a 
highway  was  out  of  repair.   It  appeared  that 
ther^  alao,  part  of  the  road  had  at  the  time  when 
the  indiotiiient  was  prefwred,  been  destroyed  by 
the  eneroaohnwnta  ci  the  sea,  and  that  the  inrftoeof 
the  existing  road  was  in  good  repair  up  to  the  time 
when  the  same  had  besa  so  destroyed,  at  whidi 
part  the  road  was  terminated  by  a  perpendicular 
cHff  caused  by  exoessiTe  enoroaohmente.   Ko  part 
of  the  road  was  then  out  of  rep«r.  The  slope  on 
which  the  road  was  had  there  been  washed  away 
the  s^  and  if  anybody  had  stood  on  the  tc^ 
of  the  diff  he  oonld  not  possibly  have  seen  any 
sabsisting  road  to  the  beaca.   Moreover,  to  have 
restored  the  road  in  that  case  would  have  been 
an  engineering  work  of  considerable  diffionlty  and 
expense. 

Cave,  Q.C.  for  tho  defendants. — The  road  here 
would  have  to  be  re-made  and  not  repaired,  and, 
o(MMeqaently,  no  oblwt^on  attaches  to  the  defen- 
dants. No  nwm  wilinappen  if  the  defendants  are 
l^d  not  liable.  This  hignway  is  nnder  the  juris- 
diction  of  a  h^hway  bcMrd*  who  are  aathoriaed 
under  27  A  28  Vut.  &  101,  s.  47,  to  make  improre- 
mmts  in  mads  within  tiietr  jnrisdictioD,  one  ot 
whioh,  by  sect  48,  sab-BSot  3  is  "  the  doing  of  any 
work  in  respect  of  highways  beyond  ordinary  re- 
pairs exeonted  to  place  anyexisLing  highway  in 
A  proper  state  of  r^iair."  tBucKBUKM,  J.—Bave 
the  pnblio  any  power  to  oompel  them  to  do  t^ese 
worn  f}        it  is  a  matter  witiiin  their  diiorstion. 


Here  the  road  for  252  yards  is  absolutely  destroyed* . 
and  the  case  is  within  the  authoriyes  ^ot  mre 
been  cited  by  the  other  side. 

BucunBN,  J.— There  is  great  diffionlty  in  lay- 
ing down  a  principle  generally  applicable,  bot  I 
think  from  the  statement  contained  in  this  case 
there  has  not  been  so  much  done  as  would  amount 
to  a  total  destrnction  of  the  road  so  as  to  relioTe  the 
parish  from  liability.  When  a  piece  of  ground  is 
swept  clean  away  into  the  sea  common  sense  tells 
you  that  you  cannot  coll  on  the  inhabitants  of  a 
parish  to  repair  the  mischief.  Again,  in  the  case 
of  the  sea  wall  which  is  washed  away  by  tho  sea 
oYer  which  the  road  passed,  it  is  plain  that  the 
conolusion  arrived  at  by  Maule,  J.,  was  oorreot, 
and  that  yon  oonld  not  oompel  the  parish  to  re- 
build tbe  wall.  Landslips  snoh  as  thu  may  ocoor 
from  floods,  by  a  oonmlsion  ol  natare,  or 
by  the  act  of  God.  The  metalled  snrhoe  was 
ploughed  up  so  that  no  traoe  of  it  remains;  a 
large  quanty  of  debria  has  been  brought  down 
and  piled  on  the  line  of  the  road ;  stdl.  I  can 
see  here  no  such  total  destruction  as  wo,uld  be  suffi- 
cient to  relieve  the  defendants.  The  facts  here  are 
not  in  diaputue.  There  was  a  landslip,  and  a  por- 
tion of  the  highway  was  carried  away  into  the 
valley  below,  and  its  place  supplied  by  stones  and 
other  debris;  the  depth  and  level  of  the  debris 
along  tbe  line  of  the  old  road  difEers.  At  this 
spot  there  is  no  trace  left  of  the  metalled  road, 
but  it  is  stated  that  the  line  of  it  is  known  and 
admitted.  Now  the  court  has  power  to  draw  in- 
ferences of  fint,  bnt  can  wa  waw  the  inference 
that  tho  road  is  totally  destroyed  P  The  engineer 
states  that  the  old  road  at  this  point  had  been 
carried  away,  bnt  that  it  is  raactioalue  to  repMr  the 
road  at  a  moderate  coBt.  The  metalled  surface  is 
undoubtedly  gone,  bo  that  carts  and  convejranoes 
cannot  go  along  it  as  they  should  do.  Bearing  in 
mind  wat  the  expenses  would  not  be  heavy,  and 
having  a  power  to  draw  inferences  of&ot  given 
us,  I  tnink  there  has  been  no  such  distinction  here 
as  ought  to  relieve  the  parish  from  farther 
liability.  Our  judgment  should  theorafore  be  for 
the  Crown. 

Qdaik,  jr. — I  am  of  the  same  opinion.  The  diffi- 
culty in  these  cases  is  to  sa^  exactly  when  ^  road 
is  so  destroyed  as  to  extinguish  the  liability  which 
ordinarily  attaches  to  a  parish.  The  cases  cited 
are  all  distinguishable  from  the  present.  What 
we  have  to  ask  ourselves  is  whether,  as  a  jury,  we 
can  come  to  the  conclusion  that  there  has  been 
here  such  a  complete  destruction  aa  to  bring  it 
within  the  authorities  f  Now,  the  extent  of  the 
damage  done  here  is  set  ont  in  pan^^raphs  7  and 
8  of  the  oaae  which  has  been  snhmittod  to  ns.  Hi 
appears  the  metalled  part  of  the  road  has  been 
carried  away.  The  acdj  destruction  that  I  can  see 
is  that  the  place  where  the  old  metalled  road  was 
is  filled  up  with  stones  and  debris,  bnt  the  line  is 
still  remaining.  I  confess  I  cannot  see  how  this 
rood  was  so  destroyed  as  to  relieve  the  inhabitants 
of  the  parish  from  all  fhrther  liability  with  respect 
to  it.  I  think,  therefore,  that  judgment  must  go 
ioT  Uie  Grown. 

Judgment  for  the  yroaeeuUon. 
Solicitors  for  the  prosecution,  BaU,  Brodruih, 
and    Qray,   for   ArrowtmUh   and  Bichardson, 
Thirsk. 

Solidtors  foi  tiie  deEendants,  W'^i>t»i^^t.M^K^ 
and  Co.,  agents  fiir  F.  S.  IfitttM^atcRcesle^Q  iC 
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OOUUON  FUIAS  DIVISIOK. 

Tuniayt  April  26. 

FisHBR  V.  Thb  Val  db  Tratxbs  Abfeaute' 
FaVZHO  OOVBAIIT  (LiHnxD).(a) 

Coli  of  dffeading  aet-on  —  Contractor  and  mb- 
contradoT — JnMmtyUy — Bemoteneae  of  damage. 

The  vlotWtft  wra  raniraei^a  for  ike  eonatrueHott 
ana  nuunianaaitt  of  a  iramwaiy  hdonging  io  a 
tramway  company  with  the  company,  and  in 
order  to  carry  out  their  control  thiy  entered  into 
a  contract  with  the  d^endant$  which  the  de- 
fendante  undertook  the  construction  and  mam- 
tenanee  of  the  asphaUe  paving  of  the  trtvmwaa/. 

When  H.  was  lawfuUu  driving  along  the  puiZie 
highway  on  which  the  tramway  was,  he  wae,  ly 
reason  of  a  hole  in  the  aephalte  paving  of  the 
tramtcay  {due  to  the  negligence  of  the  defnulantt 
in  carrying  otU  their  eonU-ad)  thrown  out  of  hie 
cart  and  injured. 

S.  therefore  commemced  an  action  to  recover  eom- 
peuBoUon  againet  the  Tramway  Company,  who 
at  OMce  ^000  noUee  of  actum  to  the  phiintiffa, 
who  pasted  on  (he  noHee  to  the  defenacMte,  and 
daimeA  to  he  indmmmified  <A«nt.  The  defen- 
daaUe- repudiated  all  re^«meibUity  or  Uahmty, 
and  refuted  io  hme  anything  to  do  with  the 
defonce  of  the  action.  The  action  wot  eventually 
eompromited  hy  the  plaintiffs,  who  paid  to  E. 
1101.  for  damages  and  coale,  and  also  incurred 
coata  themeelvea  in  dufendAng  ihs  aetian  vfptotlu 
compromise  and  in  eompromiting,  to  the  amomt 
of  181  la.  4d. 

Seld,  hy  the  court  (Lord  Coleridge,  CJ.,  Brett,  and 
LvnSey,  JJ.),  that  the  plaintiffa  coidd  not  recover 
the  coata  paid  to  3.,  or  the  coats  incurred  in 
defending  or  eompromiaing  the  action,  althovgh 
the  coata  were  reasonably  incurred,  and  though 
the  piavntiffa  did  in  feui  benefit  the  defendania 
in  90  ineurring  them  iy  reducing  tlie  claim  of  H. 

8o  hdd,  by  Brett  and  Lindley,  J  J.,  solely  on  the 
a/uihority  of  Bmendale  v.  London,  Cfhaifaam, 
and  Dover  Bulmy  Company  (32  L.  T.  Bep. 
N.8.  330;  L.  Bep.  10  E».  36;  U  L.J.20  Eis.), 
and  by  Lord  Coleridget  maiaHy  on  <A«  ani^kority 
of  AoC  earn. 

Thx  first  oonnt  of  the  declaration  stated  that  the 

plaintiffs -were  the  contractors  for  the  oonatnio- 
tlon  and  maintenance  of  a  tramway  bekogiog  to 
the  North  Metropolitan  Tramways  Company,  and 
that  tba  plaintiffs  had  as  sach  contractors  agreed 
with  the  defendaots  to  lay  with  asphalle  in  a 
workmanlike  and  efficient  manner  die  said  tram* 
war,  and  to  keep  and  maintain  the  same  in  good 
order  and  condition,  that  all  conditions.  Ac,  to 
have  the  said  asphalte  so  laid  and  kept,  and  main- 
tained as  aforesaid,  yet  the  defendants  did  not  lay 
with  asphalte  in  a  workmanlike  and  efficient  man- 
ner the  said  tramway,  and  did  not  keep  or  main- 
tain the  same  in  good  order  or  oonoition,  but 
Buffered  the  said  asphalte  to  sink  and  become  onb 
of  repair,  and  by  reason  thereof  a  oertun  person 
then  lawfully  driTing  upon  the  said  pnblio  road 
npoD  whioh  the  said  tramway  was  hud  was  thrown 
from  his  cart,  and  much  injured,  &e.,  and  the  said 
person  being  entitled  so  to  do  made  a  claim 
against  the  ^orth  Metropolitan  Tramways  Com- 
pany, and  the  said  company  reasonably  and 
properly  settled  the  same,  and  the  plaintiffs 
became  liable  to.  and  luTO  been  called  npon  to, 

(•)  B^fertsdty  Omul  Been  En,,  nmeHaeijUw, 


indemnify,  and  actnally  have  indemnified  the  «id 
company  against  noh  daiaa  so  aettlad  hgr  tha 

nidoompai^. 

The  seoond  ooont  allemd  that .  tba  phintilh 
being  responsible  for  the  maintenanee  of  Hat 
tramway  agreed  witii  the  defendants  as  in  tin 
first  count  stated,  and  that  the  ddendants  mads 
default  as  in  tiie  first  oonnt  stated,  and  that  by 
reason  thereof  a  pm<m  lawihlly  driving  almig  tM 
public  road  in  which  the  said  tramway  was  laid 
was  thrown  from  his  cart,  and  the  pUn- 
tiffs  thereby  heoame  liable  to  compensate  the  ssad 
person. 

There  was  a  third  count  for  money  psid  by  tiw 

plaintiffs  for  the  defendants  at  their  request. 
The  defendants  pleaded  denying  the  matamJ^ 

allfittations  in  the  declaration. 
I^e  partionlars  of  oUim  were  as  foUowa : 

Toamout  paidfarthaplaiBtlffB  InsK  aeUoB  .«  i.  d. 
btoiifht  1^  one  Jobn  JaMes  HiokiL  against 
tba  North  Metropolitan  tramways  Compwnj, 
for  porvonal  injorieB  raatftined  owinc  to  tM 
want  of  pioper  repair  of  oortaiu  aipEalte  by 
tlM  i^Mve  named  defendanta  in  Hue-sfcMst, 
Haokn^,  wfaioli  atphalte  they  had  down 
and  baa  nndorbahen  to  k«w>  in  repair,  bnt 
fBlkdindoingBO   110  0  t 

The  dafMkdanta'  costs  in  defending  the  said 
notion  „   18  1  4 

The  plfiintiffs,  being  contractors  for  the  laying 
down  and  keeping  in  order  of  a  tramway  belong 
ing  to  the  North  Ifotropolitan  Trunwm  Com- 
pany, entered  into  an  agraement  with  tra  dafte- 
dants  by  whioh  the  defetKiantB  beeune  bound  to  ky 
down,  and  keep  in  order  (for  a  definite  time),  the 
asphalte  paving  of  a  pert  of  the  tramway  in 
qaoation,  which  was  in  a  public  highwi^,  called 
Mare-street,  Hackney.  Tbe  defendiints  brdtt 
their  contrsict  with  the  plaintiffs  by  aufferinjr  tha 
asphalte  paving  at  some  junction  points  in  fisi^ 
street  to  he  worn  down  so  as  to  create  a  ilimgt'i  nas 
hole,  into  whioh  the  wheel  of  a  cart  driven  by  a 
person  named  Hicks  got,  and  the  cart  was  thereby 
upset,  and  Hicks  thrown  out  and  severely  i^juraiL 

Hicks  then  claimed  compensation  from  the 
North  Metropolitan  Tramways  Company,  wba 
passed  on  the  chum  to  the  plaintiffs. 

The  plaintiffs  than  paased  on  the  daim  to  the 
defendants,  who  repudiate  all  responsitnlitey  or 
liability. 

Hicks  then  issues  a  writ  against  the  North 
Metropolitan  Tramways  Company,  notioeof  vrtmA 
wad  passed  on  by  the  company  to  tbe  plaintifiQi,  and 
by  the  plaintiffs  to  the  deiendanta 

Afterwards  the  plaintiffs  write  to  the  defendants 
aa  follows : 

"Sitka  V.  TSorih  lietropoUtain  Tramuxmt  Compamy. 

(3eatIemen,—Bflf erring  to  former  oonespondeooe  aboot 
thia  matter  we  have  now  to  inform  70a  that  tbe  ease 
oomesonfor  hearing  in  a  vary  taw  dm.  iriMB,  oa  tlwa 
is  no  POMiMe  defenoe  to  theaati^  we  shall,  emmMmAt 
let  inogBMnt  go  by  defaalt. 

We  are  informed  that  a  eetUement  ooold  now  be 
effected  for  1201.,  but  the  attoxa^  ham  got  hold  oC  Uia 
oaas  and  they  wUl  ran  up  the  ooste  imnd?,  e^aoiallj'aB 
It  is  eertMn  the plaintHt  mat  gat  daawgea. 

We  wuh  to  give  yon  one  idms  on^ontudtfo'  aBsat* 
ing  this  matter,  bnfcanv  further  ddsfiriUNMaraaaMlai 
meat  more  diffiooltaad  ooetiv. 

As  we  are  advised,  yonr  liabili^  to  ns  is  elaar  aad 
inoonteitable,  and  yoor  refusal  to  eatUa  now  will  ea)« 
pat  m  to  the  ttoidtle  of  piooeading  agatnat  yoa,  -wA 
tba  oertain  reaalt  that  the  whtda  of  &a  danana  anA 
laxgalr  inonaaad  ooata  will  hava  |o  be  paid  ta 
C»r  let nshsa.  fn»  jw.,^^^  by  G OOg 
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And  then  reoeiTing  no  reply  th«7  write  to  the 
datudantB  as  foUows : 

€«iLUeiit6n,— Beferring  to  oar  letter  of  the  SOth  olto^ 
to  whiab  we  han  reotired  no  npij,  and  in  whioh  we 
rti*id  that  we  wo»ld  let  jndgwent  go  bj;  defaalt,  wenow 
begto  mform  jon  that,  m  we  are  adnaed,  and  to  ewre 
npenae,  we  intend  to-day  offering  to  settle  witii  Hioki  by 
pning  him  in  full  diaoharge  ot  all  demand*  for  oompen- 
Mtton  mme  nun  not  to  exeeed  601.,  and  ffwiag  him  an 
ndvtakingto  pej  Ms  attMner'a  ooete. 

iHeaae  note  tha*  m  ihaU  hold  yon  iMpoMiU*  to  in  ana 
to  the  Ttaaw^  OoaqMuqr  fbt  aaj  Mttlemaat  m  auj 
make. 

To  this  ammgemont  the  dafendants  did  not 
aooede  or  oonsent. 

In  the  Temlt  the  plaintifEs  settled  the  action  hj 
pining  1101.  to  Hicks  for  damages  and  coats. 

The  dH^ee  of  their  own  solicitors  amoanted 
to  181. 1*.  which  they  also  paid,  they  taking 
thenwelvw  the  aotioB  to  wfaicit  the  ^uamray 
Oampntj  w£dn  the  nominal  defendants. 

The  preMot  Mtian  was  tried  before  Lord  Cole- 
ridge C.  J.,  and  a  oommon  jury  on  the  27tik  Kor. 
187V 

The  kamed  judge  left  to  the  jury  the  question 
whetttw  the  plaintifEs  adopted  a  icasonable 
ooorae  in  negotiating  and  settling  the  aotion 
hroaght  by  Hicks,  uid  the  jory  found  in  the 
ftffinaaliiTe. 

The  Terdict  was  aeoordingly  entered  for  tko 
plaintiffs  for  the  whole  sam  olaimed. 

Afterwards  PTiUbriek,  Q,G.,  moved  for  a  role 
calling  on  the  plaintiffs  to  show  cause  why 'a  new 
trial  snonld  not  be  f^anted  on  the  ground  that 
the  defendants  were  not  liable  to  pay  to  the  plain* 
ti&  any  part  of  the  sums  daimed. 

The  court,  however,  granted  the  mie  only  for  a 
new  trial  on  the  ground  that  the  defendants  were 
not  liable  to  the  {daintiffa  for  40Z.,  the  costs  of 
Soke,  or  for  ISL  U.  4d.,  the  plaintiffs*  own  c<nt8 
in  the  action  brought  by  Hieks. 

Philhriek,  Q.C.  appealed  to  the  Court  of  Appeal 
apon  the  refusal  uf  tois  court  to  grant  the  nue  as 
to  all  the  grounds  mxm  which,  as  above  stated, 
hammd;  but  the  Gonrt  of  Appeal  held  tiiat  this 
•oort  had  r^^htly  so  refused. 

Murph/t  Q.C.  and  Lanyon,  showed  caase. — The 
only  point  is  whether  the  plaintifEs  are  entitled 
to  the  costs  of  defending  the  aotion,  and  bringing 
it  by  a  jaditnons  compromise  or  settlemmt  to  a 
tmnination.  The  jui^  have  found  that  the  whole 
oondnct  of  the  plaintiffs  was  proper  Mid  reason- 
able, and  if  it  was  a  correct  question  to  be  left  to 
and  decided  by  the  jury,  their  verdict  disposes  of 
this  action.  The  defendants  broke  their  contract, 
and  in  otHueqiieDce  of  their  breach  of  contract. 
Hicks  was  injured,  and  had  to  be  compensated  by 
the  plaintiffs,  why  should  not  the  costs  of  fixing 
ocHnpensation  be  borne  by  the  parties  who  are 
the  ultimate  parties  to  bear  the  cost  of  the  com- 
pensation itsell  The  question  of  whether  a  party 
sued  for  a  breach  of  contract  or  tort  in  respect  of 
which  he,  by  reason  of  a  ctmtract  made  by  him 
witii  a  third  puty,  has  a  right  to  be  compensated 
for  any  damages  no  may  have  to  pay  by  the  third 
partf  J  can  recover  Snm  snoh  tfiird  par^  the  costs 
of  doiandin^  such  action  or  of  ■acertatning  the 
amount  ctflubilitjr,  when  he  had  iH>fe  been  ezpfwaly 
iQqnested  to  defend  or  to  inoor  ooats,  has  been 
mnoh  discussed  of  late.  The  true  rule  wwld  seem 
to  be  this,  that  the  person  sned  must  do  whatever 
is  reasonable,  and  that  so  dmng  he  is  entitled  to 
be  indemniAad.    The  question  of  whether  radh 


costs  are  recoverable  depends  upon  the  question 
of  whether  the  incurring  them  is  the  ordinary  con- 
sequence of  the  defendants*  neglect  or  breach  of 
contract,  and  by  ordinaiy  consequence  is  meant 
natural  and  Kntioipated  consequence.  Costs  in- 
cnrred  by  any  unusual  or  unreasonable  course  of 
conduct  would  be  too  remote.  In  order  to  ascer- 
tain whether  such  costs  are  sufBciently  proximate, 
the  question  of  whether  they  were  reasonably  in- 
oorred  must  be  uiswcred.  In  the  case  of  Bam&n- 
dale  T.  The  London,  Chaiham,  and  Dover  Maikoay 
Oompani^  (L.  Bep.  10  Ex.  85;  32  L.  T.  Bep.  N.S. 
330),  if  tnat  case  is  to  be  taken  to  represent  the 
law,  the  conduct  of  the  plaintiff  was  not  in 
fact  reasonable,  and  it  is  on  that  ground  that  the 
judgment  of  Lord  Coleridge  is  rested.  The  fact* 
however,  is  that  unless  the  case  of  Sazendale 
V.  London,  Ohatham,  and  Dover  BaHway  Company 
in  to  stand  apon  this  ground,  it  is  at  variance 
with  a  long  series  of  decided  cases.  In  Sormeherg 
V.  The  Fadcland  Islands  Company  (17  C.  B.,  N.S., 
1;  10  L.  T.  Bep.  N.S.  530  ;  34  L.  J.  34,  0.  P.) 
Willes  and  Williams,  JJ.  clearly  intimate  that,  in 
their  opinion,  the  material  qaestion  in  each  case  is, 
was  the  defence  of  the  action  reasonable  P  The 
case  of  Short  v.  KaXloway  (11  A  &  B.  29)  is 
decided  with  reference  to  that  qaestion,  and  so  are 
the  cases  of  Qoodtoin  v.  Francie  (L.  Bep.  5  C.  P. 
295;  22  L.  T.  Bep.  N.  S.  338)  and  others  similar 
to  that.  In  BoMundaU  v.  The  London,  O^&am, 
and  Down  Batlwoy  Componiy,  Tindal  t.  2t«K  (11 
H.  &  W.  228, 232)  a  treated  as  of  no  aathorit^  on 
this  point,  and  Mors  Le  Blanche  v.  Wueon 
(L.  Bep.  8  C.  P.  227;  28  L.  T.  Bep.  N.  S.  415) 
a  case  in  this  court,  is  overruled  with  the  remark 
by  Quaiu,  J.  that  it  proceeded  upon  a  dictnm  of 
Parke  B.  in  Tindal  v.  Bell,  whereas  it  was  the 
guidmg  principle  of  the  decision  in  Tindal  v.  Bell 
which  was  followed  in  Mors  Le  Bkmelte  v.  Wilson 
L.  Rep.  8  C.  P.  227;  28  L.  T.  Bep.  N.  S.  415; 
42  L.  J.  70,  C.  P.)  The  damages  are  the  natural 
resnlt  of  the  defendant's  breach  of  contract,  and, 
therefore,  they  are  bound  by  their  contract  to  pay 
them.  [Lord  Colebidge. — What  contract  is  there 
that  the  defendants  should  pay  the  costs  of  having 
their  liability  ascertained  P]  Perhaps  the  damages 
claimed  are  more  properly  olaimod  as  &e  con- 
sequence of  the  def^idant's  tort.  [Lord  Colbbisoii. 
— The  assessment  or  settlement  of  the  amount  in 
the  action  by  Hicks  i^^inst  the  Tramway  Com- 
pany would  not  be  binding  in  the  action  brought 
by  the  now  plaintiffs  against  the  defendants; 
therefore  it  may  be  that  it  is  no  ascertaining  of 
the  defendant's  liabilities  that  has  taken  place.] 
We  only  claim  what  is  a  reasonable  sum,  and  that 
in  this  case,  as  it  now  stands,  is  the  amount  which 
we  paid.  [Bkbtt,  J. — I  fail  todistinguish  this  case 
from  Baxendale's.]  The  distinction  is  that  there 
the  court  had  to  act  as  the  jury,  and  did  not  find 
the  course  adopted  to  be  reasonable,  whilst  here  it 
is  so  found.  The  Court  of  Appeal  in  this  very  case 
have  decided  that  we  are  entitled  to  the  amount  of 
the  settlement,  and  .  have  implicitly  overruled 
Buendale's  case,  if  it  is  a  dedslon  that  where  a 
reasonaMe  coarse  is  adopted  the  costs  cannot  be 
reoovered. 

Phainiek,  Q.G.  and  W.  0.  Harriaon  were  not 
called  upon  to  sapport  their  rule. 

Brett,  J.— We  are  bonnd  by  authority  to  say 
that  this  role  should  be  made  absolute,  Tho  de- 
feadants  were  guiUy  of  a  breach  of  tfa^  PR?"^?^ 
to  lay  down  and  .cop  in  oiQigitiie]^  l^'dnttiiiim 
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the  asphalts  of  a  trammjf.  The  question  is  as  to 
what  cuunages  ih^  are  hable  to  pay  to  the  plain- 
tiffs for  that  breach  of  their  contraot.  The  first 
and  immediate  damages  arising  therefrom  are  the 
expenses  of  patting  the  asphone  of  the  tramway 
inco  proper  order,  and  had  there  been  no  aoddent 
to  Hioks  through  the  want  of  repair  of  the 
anphalte,  these  damages,  in  this  case,  would  have 
been  all  that  the  defendauta  could  have  been 
called  upon  to  pay ;  bat  an  accident  did  happen  to 
Hicks  through  the  breach  of  contract  oommitted 
by  the  defendants.  Hicks  sued  the  tramway 
company  for  negligence,  and  to  this  action  the 
company  had  no  d^ence.  Then  arises  the  ques- 
tion of  the  amount  of  the  claim  for  negligence. 
The  tramway  company  give  notice  to  the  plaintiffs, 
their  contractors,  and  the  plaintiffs  forward  the 
notice  to  the  defendants,  with  whom  they  them- 
selvee  contracted.  The  defendants  decline  to 
have  anything  to  do  with  the  matter,  and  leare 
iha  plaintiffs  to  act  as  they  may  think  proper  with 
referenoe  to  the  daim.  The  plaintiffs  then  tidce 
up  the  case  and  effect  a  proper  and  reasonable 
settlement,  and  in  so  doing  incur  costs,  which 
were,  and  which  are  found  to  have  been  reason- 
ably and  properly  inoorred,  and  the  person 
injured.  Hicks,  also  incurred  costs,  and  these  as 
well  as  their  own  costs  the  plaintiffs  pay.  The 
plaintiffs'  case  then  is  that  they  are  entitled  to 
recorer  these  costs ;  they  say  the  claim  made  was 
aa  unliquidated  one,  and  it  was  reasonable  to 
have  the  proper  amount  ascertained.  They  say 
we  £|aTe  the  defendants  notice,  and  made  the  best 
poiisible  terms  j  we  had  no  right  to  shut  our  eyes, 
fold  our  hands,  and  pay  whatever  was  asked  ;  the 
jury  find  we  acted  reasonably,  and  are  entitled  to 
be  held  harmless.  It  is  answered  that  there  was 
no  contract  to  pa^  the  damages  which  the  defen- 
dants actually  paid ;  and  furcher,  none  to  pay  the 
oosts  of  ascertaining  these  damages  or  arnTiiw 
at  a  settlement.  As  to  ttie  damages  themselres, 
Wfl  refused  to  grant  a  rule  to  the  defendants 
to  enable  them  to  raise  the  question  as  to  their 
liability  to  repay  them  to  the  plaintiffs,  and  the 
Court  of  Appeal  have  held  that  we  were  right  in 
so  refusing,  and  that  the  payment  of  the  damages 
was  a  natural  consequence  of  the  defendants' 
breach  of  contract.  Now  the  question  is,  given 
that  the  payment  of  the  damages  is  a  natural 
result  of  the  breach  of  contract  by  the  defen- 
dants, is  the  cost  of  ascertaining,  and,  mayhap 
diminishing,  those  damages  to  be  allowed  as  a 
natural  result P  Ibis  said  the  defendants  never 
oontncted  to  pay  these  costs;  that  argument 
ni^lies  equally  to  the  damages  themselves.  Bat 
for  the  case  of  3aa)8nia/e  T.  Ztmdon,  OAottom,  and 
JjQver  Bamoay  OomjMny,  I  dioald  have  seen  no 
distinction  between  damages  and  the  reasonable 
costs  of  ascertaining  them.  It  is  8(»newbat  bard 
to  say  to  the  plaintiffs,  yoo  were  not  entitled  to 
pay  any  nnrea8onid>le  claim  made  by  Hicks,  and 
yet  to  say  if  yon  reasonably  diminish  that  daim, 
or  sift  it^  or  inquire  into  it,  you  do  it  at  your  own 
expense.  The  question  in  the  Exchequer  Chamber 
in  Baxendale  v.  London,  Chatham,  aTut  Dover 
Railway  Company  (32  L.  T.  Rop.  N.  S.  330 ;  L.  Kep. 
10  Ex.  35),  I  think  stood  thus,  assuming  the 
damages  to  be  recoverable,  are  the  costs  of  ascer- 
taining them  recoverable  P  And  the  answer  there 
given  18  no.  This  was  so  held  by  that  court  for 
reasons^  which  we  here  cannot  discuss,  but  to 
whioh  it  is  onr  duty  to  bow    There  is  no  finir 
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distinction  in  principle  between  this  case  and 
Baxendale's  as  regarded  the  majority  of  that  coart. 
That  case  decides  the  present,  both  as  to  the 
plaintiffs'  own  costs  and  as  to  those  incurred  bj 
Hicks  ;  and  therefore,  althongh  apart  from  that 
case,  I  should  have  otherwise  decided,  I  think  the 
rule  must  be  made  absolnte. 

liivDLBT,  J. — I  am  of  the  same  opinion ;  sid 
for  the  same  reasons  I  cannot  diBtingaish  this 
case  from  JBaxendaU  v.  London,  Ohamamt  and 
Dover  Bailway  Oompainy. 

Lord  CoLBBJSGK,  O.J.— This  case  is  ocmdoded 
by  authority,  but  at  the  same  time  it  is  not  quite 
BO  (dear  to  me  as  it  is  to  my  learned  brothers  that 
I  was  not  wrong,  apart  from  anthraity,  in  leavii^ 
to  the  jury  the  question  of  reasonableness.  It  is 
not  qmte  clear  to  me  that  there  may  not  be  a 
distinction  between  the  damages  and  the  coats. 
It  would  be  difficult  to  lay  down  any  principle; 
there  might  be,  instead  of  three  contracts  as  here, 
half  a  dozen,  and  very  complicated  questions  as 
to  liability  might  arise  under  such  circumstances. 
However,  it  is  enough  to  say  that  the  case  is  de- 
cided for  OB  l^the  case  <A  Baxmdale  v.  Londim, 
OhaffMint  and  Dover  BaUmiy  Oompany. 

Mule  abeoUUe, 

Solicitors  for  the  plaintiffs,  Stevene,  TFilfcwwow, 
and  Harriee,  24,  Ooleman-street. 

Solicitors  for  the  defendants,  Drake  and  Son, 
Cloak-lane,  Cannon-street. 


Thuraday,  April  27. 
Wkidnbr  o.  HooGsn.  (a) 
UndertaJeviig---PrmeiptU  and  agent— Contract,  coa- 

traetee  not  named. 
The  defendant,  who  vKU  an  agent  of  the  B^mde 
OoUtery  Company,  wiAh  whom       W.,  and  Co- 
had  previmuiy  contracted  for  a  supply  of  cool*, 
gave  to  B.,  W.,  and  Oo.  an  unaertaMngae 
foUotoa :  "  I  undertake  to  load  the  ship  Der  Ver* 
such  toiih  Bebeide  coale  in  ten  eolliery  vorkimg 
days,  ^c.   On  account  of  Bebeide  OoUiery,  W.  8. 
Moggett."    This  vndertahing  was  obtained  hy 
B.,  W.,  and  Oo.  because  the  plaintiff,  the  captain 
of  the  ship  Der  Versuch,  refuted  {wUhout  euck 
an  widertaking  being  procured  for  him)  to  aign 
a  chaHer-variy  whereby  B.,  W.,  and  Co.  chartered 
the  ship  Der  Versuch  to  carry  a  ctuyo  of  eoaU  to 
Eleinore,  and  in  which  no  provieton  viae  made 
for  payment  of  damages  for  detention  in  loading. 
The  iMMertdking  made  no  mention  of  ike  peraon 
contracted  urtm  by  U,  hut  H  wu  eommunieated 
bu  B.,  W.,  and  Oo.  to  thejplaintiff,  who  tkem 
atgned  ike  eharter-party.    3%«  ahi^  being  do- 
tained  beyond  the  ten  days,  the  plaintiff  applied 
to  the  defendant  for  eompeneation  ;  this  the  defen- 
dant at  Jirst  reused,  but  afterwards  offered  201., 
which  was  dedintd  by  the  plaintiff.    The  plainiiff 
then  sued  on  the  undertaking  to  reeovar  damage* 
for  Bitch  detention. 
Held  thai  there  woe  evidence  for  a  jury  thai  (ho 
undertaking  waa  a  contract  between  the  plaintiff 
and  defendant,  and  that,  even  independently  of 
the  offer  of  201.,  there  waa  such  etrtdenee,  and  that 
the  defendant  had  TOHdered  himae^  jMrsonoZ^ 
liable. 

This  action  was  tried  at  Durham  at  the  summer 
assizes  of  1875,  before  HaddlMtpn,  B.   


Weidhsr  v.  Hoggbtt. 
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The  learned  judge  at  the  trial  directed  a  Terdlot 
for  the  pl&intiff  for  the  sum  of  451.  (an  agreed 
■am).  giviDg  to  the  defendant  leave  to  move  to 
enter  a  nonBoit  if  the  oourt  shoidd  he  of  o|»Bioa 
that  there  was  no  eridenoe  which  ought  have 
heen  left  to  the  joiy  of  liahili^  on  the  part  of 
the  plaintiff. 

The  facts  were  as  follows :  The  plaintiff  was 
the  captain  of  a  foreign  ship  called  Ber  Vermeh. 
la  January  1873  the  ship  Der  Ver$uch  was 
chartered  by  Messrs.  Bilton,  Williams,  and  Co. 
lor  the  coDTeyanoe  of  a  cargo  of  ooal  fh)m  a  dock 
in  the  Tyne  to  Elsinore.  There  was  provision  in 
the  charter  for  demurrage  in  unloading,  but  none 
for  damages  for  detention  in  loading.  The  plain- 
iiS  at  first  refused  to  sign  the  charter,  on  account 
of  the  absence  of  any  provision  to  meet  delay  or 
detention  in  loading  and  was  erentnally  induced 
to  do  so  by  Uessrs.  BiHon,  Williams,  ana  Co.  pre- 
mi«ng  tn  get  an  nndettalcing  fixnn  the  owners  of 
the.owliary  from  which  the  cargo  was  to  oome, 
ibab  the  time  occupied  in  loading  should  not 
exceed  ten  days. 

A  clerk  of  Kessrs.  Bilton,  Williams,  and 
Co.,  went  accordingly  to  the  office  of  the  "fitter  " 
to  the  Bebside  Colliery  Oomjiany,  that  company 
being  the  owners  of  the  oolUery  from  which  the 
caigo  was  to  oome,  and  obtainra  from  the  defen- 
dant the  document  npon  which  the  present  action 
was  brought,  luid  which  was  in  the  following 
fonn : 

SaiUiiff  Ships,  Nein»Btl«-0D.T7iM,  Jao.  17th,  1873. 
I  Bndertato  to  load  the  ship  Der  Venueh,  tw«n^.BitM 
ksduritb  Bebnde  ooals,  in  ten  ooUiwy  wotkuiKdHi(9nn. 
daji  Satardajs,  oaTiUiog  dayi,  and  ooUiery  holidsji  not 
W(»king  dajs)  after  th*  said  elup  is  wholly  nnbaUasted  and 
imdj  in  North amb«rland  Dook  to  n>oeiT«  her  entin 
mtgo.  atrilEes  of  pitmen  ocwoikiMD,  frosts  and  ittrnu, 
aaA  oal^a  at  ipost  oaased  bj  ■torm7  weather,  and  aaj 
aecidsat  stoppiiu  the  worktop,  loading,  or  ehipping  of 
the  aaid  cargo,  aTwaje  ezoepted ;  time  to  'ooont  from  the 
diV  f<dlowing  that  on  wniob  notioe  of  readiness  ie 
reewred,  saul  notias  0a  writing)  to  be  handed  to  Mr.  B. 
Thoaopaoa  as  soon  a*  the  ship  u  aotoallr  read  j  as  above 
■tipolated,  and  not  before.  The  ship  to  moTS  to  the 
spout  and  prooeed  with  bar  loading  whenever  required 
to  do  so  during  the  entire  oontinnanoe  of  her  la;  daje. 
Tbs  non- fnlfil meni^of  aoj  of  the  above  mentioDed  condi- 
tions to  render  this  guarantee  nnll  and  void. — On 
aoooant  of  Bebside  CoUIerr,  W.  S.  Hoooitt. 

The  undertaking  itself  was  a  printed  form, 
which  the  defendant  filled  in  and  signed.  The 
words  "  on  account  of  Bebside  Colliery  "  were  in 
print,  and  the  signature  of  the  defendant  was 
plaoed  beneath  those  words. 

The  defendant  at  the  trial  stated  that  he  acted 
under  the  orders  of  a  Mr.  Walton,  who  was  the 
**  fitter "  for  the  Bebside  Colliery  as  well  as  for 
other  collieries  belonging  to  the  gentlemen  who 
owned  the  Bebside  Colliery  and  formed  the  Beb- 
side Gollieiy  Company. 

The  defendant's  saluy  of  2501.  pw  annum  was 
pud  by  each  colliery,  aooording  to  the  amonnt  of 
coals  raised  by  each. 

A  "fitter  is  an  agent  for  the  sale  of  ooals 
raised  hv  a  particular  collierjr.  The  same  fitter 
frequenuy  acts  for  several  collieries. 

It  appeared  that  undertakings  similar  to  the 
one  sued  on  were  in  common  use  at  Newcastle  in 
the  ooal  trade,  and  tiuib  sinoe  1874,  but  not  befbre, 
the  name  of  the  charterer  was  sometimes  pat  on 
the  undertaking,  though  sometimes  it  was  not. 
When  the  defendant  gave  ibe  undertaking  he 
was  not  aware  that  he  was  giving  it  with  refbrencc 
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to  a  charter-party  already  fixed  or  about  to  be 
fixed. 

The  ship  in  question,  Der  Vermch,  was  detained 
beyond  ten  days  in  loftding^  and  the  plaintiff,  the 
captain,  claimed  demurrage  fVom  the  defendant 
for  such  detention.  The  defendant  in  reply  to 
such  claim  said  he  never  paid  such  claims,  but 
ultimately  he  offered  the  captain  201.  in  settle- 
ment, which  was  refused,  and  the  present  action 
brought  to  obt^n  damage  for  Inreaoh  of  the  under- 
taking above  set  oat. 

SeraeheUt  Q.C.  having  obtained  an  order  ntm 
to  enter  a  verdict  for  the  defendant,  on  the 

Sound  that  there  was  no  evidence  of  a  contract 
tween  the  plaintiff  and  the  defendant,  or  in  the 
alternative  for  a  new  trial, 

G.  EuueU,  Q.C.  and  0.  Orompton  showed 
cause. — Upon  the  charter*party  the  plaint  had 
no  remedy  for  delay  or  detention  in  loading ;  he 
therefore  refused  to  sign  the  charts-party  unless 
the  charterers  would  get  him  an  undertaking 
from  their  veadors  <rf  we  intended  cargo  to  load 
within  a  certain  time.  The  oharterars,  Messrs. 
Bilton,  Williams,  and  Oa,  a^ee  to  this,  and 
accordingly  get  for  the  plaintiff  the  doonment 
sued  on.  That  document  was  intended  to  be  a 
contract.  It  was  intended  to  be  a  contract  by  the 
defendant ;  this  appears  from  its  form.  The 
words  "on  aooount  of  Bebside  Colliery"  are 
words  printed  on  the  form  used  to  identify  the 
subject-matter  of  the  contract,  to  identify  the 
place  from  whicJi  the  ooals  are  to  come.  "  Beb- 
side Colliery  "  is  not  the  firm  name  of  the  Beb- 
side Colliery  Company.  The  printed  words  are 
nob,  and  are  not  meant  to  be,  any  qualification  of 
the  defendant's  signature.  The  doonment  itself 
is  "  I  undertake,"  and  there  is  no  such  principal 
as  "  Bebside  Colliery."  It  was  intended  to  be  a 
contract  with  the  plaintiff;  it  was  for  his  benefit, 
and  was  obbunnd  at  his  reqaest.  The  oflbr  to  pay 
201.  was  itself  an  admission  liabilUT  snffiownft 
to  snppcnrt  the  Terdiob.  It  mast  be  token,  that 
thejur^  have  fonnd  tiiat  the  otmtnot  was  with 
the  plamtiff,  and  the  oiroaeutancos  are  snfioient 
to  justify  that  finding.   They  cited 

ToniMrv.  CArwKan.4E.  &  B.  561 ;  24  L.  J.  91,Q.B. : 
Lmuuml  V.  JIoMnsON,  5  E.  ft  B.  195;  24  L.  J.  875, 
Q.B.i  aad 

Kotos  to  Thomnavn  T.  Itavsmori,  S  8m.  L.  C,  7ik 
odlt.,384«<ae2. 

Oain^ord  Brum  (Seneh^  Q.O.  witti  him),  in 
support  of  the  order.— Hie  contract  was  with  the 
charterers,  Uessrs.  Bilton,  Williams,  and  Co. 
[Buin,  J.— The  charterer  was  not  liable  fco- 
dela^ ;  of  what  use  could  such  an  undertaking  be 
to  him  P]  At  the  time  it  was  given  the  defendant 
did  not  know  the  terms  of  the  charter-party;  he 
did  not  know  that  the  charterers  were  not  respon- 
sible for  delay.  The  intention  was  that  the 
charterers  should  be  protected,  whatever  the 
charter-party.    The  fact  of  the  document  being 

S'ven  to  Auesrs.  Bilton,  Williams,  and  Co.  or 
eir  agent  affords  cogent  evidence  that  the  con- 
tract was  with  them,  and  tiierefore  cogent  eri- 
denoe that  it  was  not  with  the  plaintiff.  The 
defendant  knew  nothing  about  the  plaintiff  when 
he  gavn  the  nndataldng,  and  had  no  intention  ct 
oontraoting  wi^i  him.  ^e  undertaldiig  was  a 
promise  to  Messrs.  Bilton,  Williams,  and  Cfo.,  and, 
though  they  might  tell  other  people  that  thOT 
had  reonvad  snch  a  promise,  that  is^^JBgwgLl 
to  create  a  privity  of  oontri6fli1iMiMm-ti»'Mn^ 
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•dant  and  such  other  people.  As  to  the  offer  to 
«ompr(»iUBe  by  pariDg  20ZL,  Halt  was  an  dttr 
nude  to  JfcBsrB.  Bilton,  WilHams.  and  Co.  in 
reality,  and  therefore  does  not  affect  the  present 
qaeBtum.  There  vaa  no  consideratiai  for  the 
personal  nndertakiog  of  the  defendant,  and  the 
form  of  the  docamwt  ezdndes  the  idea  of  per* 
itoaal  liability. 

Lord  CoLERiDOE,  C.J. — I  cm  of  opinion  that  the 
Terdict  should  stand.  The  defence  is  that  there 
is  no  contract  between  the  plaintiff  and  the  de- 
fondant.  I  have,  however,  come  to  the  condusion 
that  there  was  evidence  for  the  jiirytbat  the  con- 
tract was  between  the  plaintiff  and  defendant. 
What  is  the  fair  meaniDg  of  sach  an  andertaking 
-as  the  one  sned  on  in  this  action  P  This  case  can 
he  pnt  on  either  of  two  gronnds.  The  captain  of 
the  JDer  Ver$ueh  had  declined  to  aign,  a  charter  in 
tiw  temiB  in  which  it  was  offered  to  him,  imless 
iliis  oadertalung  was  got  for  him  by  the  obnterers, 
limm.  Bilton,  Willwms,  and  Oo.  It  wm  pro- 
oored,  and  I  ^ink  there  waa  eridenoe  to  ttunr 
that  it  was  proeored  for  him;  and  when  a  nlabn 
was  made  npon  the  defendant  under  the  docu- 
ment in  question,  he  admitted  that  there  was  a 
oontraot,  bat  disputed  the  «Ktcnt  of  his  liability, 
and  offered  201.  That  was  an  admission  of  lia- 
bility under  the  contraot.  The  other  groand,  as 
it  seems  to  me,  on  which  the  ease  can  rest  is,  that 
altiiough  the  plaint  is  not  aamed  in  the  doca- 
mect  48  t^e  person  with  whom  the  defSandant 
oontracted,  neither  are  the  charterers,  and  it 
wotdd  seem  that  the  document  was  intended  to 
be  a  contract  by  the  defendant  with  any  party 
ooncemed  who  might  act  npon  it.  Aa  to  the  sig- 
nature, Mr.  Bmoe  conid  not  dispute  the  authtm- 
tiea  which  show  that  it  was  saffloient  to  bind  the 
drfendsnt  personally. 

BsBn,  J. — ^The  only  qnestioB  npon  wfaidi  any 
argnment  wUoh  needs  consideration  was  ad- 
dressed  to  us  was  wbedier  there  was  endenoe  for 
«  jnry  of  a  oovtract  between  the  plaintiff  and  the 
wEendaat.  It  was  contended  that  the  defendant 
-oontracted  with  Uessrs.  Bilton,  WUliams,  and 
Go.  and  not  with  the  plaintiff.  I  confess  I  regard 
the  case  as  one  of  some  dt£Bcolty,  bat  on  the 
'Whole  I  think  there  was  evidence  enfficient  to 
mpport  the  verdict.  The  contract  was  vrith 
reference  to  a  foreign  ship.  The  captain  refused 
to  assent  to  a  charter-party  stipnlatiog  for  de- 
mnrrage  in  nnloadisK,  but  making  no  provision 
for  detention  in  loading,  without  receiving  an 
undertaking  which  would  secure  him  from  undue 
^tention.  Messrs.  Bilton,  Williaais,  and  Co., 
die  charterers,  aooordin^y  obtain  for  him  the 
uadartaking  declared  on,  to  satiafy  his  okdm  if 
the  ship  should  be  detained.  The  charterers  had 
a  oontraot  with  the  Befaside  Colliery  Company 
for  a  supply  of  coal,  and  it  is  said  that  this 
undertaking  was  an  a^reemeot  between  the 
charterers  and  the  Bebside  Colliery  Company  in 
fortheranoe  of  that  oontraot.  So  treating  ic,  it 
would  be  an  idle  document,  made  without  con- 
sideration on  either  side.  It  is  trae  .the  defendant 
had  no  notice  of  the  charter-party,  but,  as 
appears  from  the  undertakiug  itself,  he-knew  the 
■coal  was  to  be  put  on  board  a  foreign  sh^i,  and 
that  the  undertaking  was  with  reference  to  that 
afaip.  Tbx)  lair  inference  ia  that  he  knew  the 
nndartaking  was  being  obtained  for  the  cap- 
tain,  though  the  name  of  the  captun  was  not  dis* 
^un,  and  nofe  for  the  charterers,  who 
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could  incur  no  demurrage  for  delay,  the  charter 
Iwing  in  a  form  which  is  common  where  the 
charterers  are  acting  for  a  foreign  merchant,  and 
which  makes  no  provision  for  detention  in  load- 
ing, but  only  for  demurrage  in  unloading.  The 
captain  then  may  be  treated  as  an  nnduclosed 
pnncipal.  Further,  the  jury  were  entitled  to 
consider  the  admission  made  by  the  offer  of  201. 
when  the  defendant  applied  for  ccHnpensation. 
Upon  the  facts,  apart  from  the  admission  made 
by  that  offer  of  20I.,andalso  upon  that  admission, 
I  think  there  was  evidence  for  the  j[nry  ttmt  there 
was  a  contract  between  the  plamtuT  and  the 
defendant. 

LiHDLBY,  J. — The  diffilonlty  is  created  by  the 
use  by  the  defendant  of  a  printed  form  beginning 
"  I  undertake,"  and  leaving  in  blank  the  name  m 
the  person  with  whom  the  contract  is.  We  Bin 
thns  compelled  to  look  outside  the  doeufnent  in 
order  to  discover  to  whom  pr  for  whom  the  undo^ 
taking  is  given.  "  I  undertake  to  load  the  sldp 
Der  Veweh,  twoity-uiDe  keels,  with  Bebnde 
coals  in  ten  colliery  working  da-ja,"  is  an  under- 
taking from  the  very  nature  of  it  with  some  one 
interested  in  the  subject-matter  of  it,  with  the 
owner,  the  chartowrs,  cr  the  captain.  Looking 
to  all  the  circumstances  under  which  the  under- 
taking was  given,  it  seems  to  me  that  there  ia 
abanaant  evidence  to  show  that  it  was  given  for 
and  on  behalf  of  the  captain  as  an  undisclosed 
pnncipal.  I  think  upon  the  true  constmction  of 
the  document  jhe  defendant  was  the  proper 
person  to  be  sned.  The  minted  form  sfaovrs  the 
place  from  which  the  coals  were  to  come,  ria., 
*'  Bebside  Colliery ,"  but  the  defendant  does  not 
profess,  either  by  his  mode  of  signing,  or  by  any 
other  indioation,  to  be  signing  on  bmalf  <u  any 
principal,  <Hr  so  aa  not  to  bud  mmself. 

Order  ditekarged. 

Solicitors  for  the  plaintiff,  Oliver  and  BottereU. 

Solidtors  ttx  the  defendants,  PoUittm,  Wigg, 
and  Co.,  agents  for  Armetroiig,  Newcaatle-oap 
Tyno. 


Aprxl  S6  and  2£ay  9. 
SxcxDiBs  V.  Bftwwaa.  (a) 
BamagMt  «iAUwe  of—Semotemen  damage— 
TeUgrwohio  meeeage. 
Where  a  eoUector  of  teitgra^ie  meeeagee  who,  for 
reward,  undertook  to  reeewe  meetagee  for  trane^ 
mierion,  and  to  troMiaU  them  hy  telegraph  to 
places  abroad,  received  nteh  a  metiage  written  in 
a  cyphei-  {which  he  had  no  meame  of  tmdereiemd^ 
ing  or  reading),  and  negUgenily  tranemiited  it 
wrongly,  ao  iltat  ike  platniiff,  the  tender  of  the 
tneetage,  lo$t  a  vro^Uahle  contract,  ii  wa$ 
.Held,  that  onhj  nonivnal  dome^eeoovid  he  recomered 
by  the  plaintiff  in  an  aeUon  brought  by  Mm 
againet  aueh  eoUeetor. 
Thu  phuotiff  sent  to  the  defbodaat,  who  oarried 
•on  the  business  of  collecting  and  reoeiviiig  teto 
graphic  messages  in  this  country  for  trsn— liaaiop 
by  telegraph  abroad*  and  eo  transnntting  then,  s 
itelaeraphio  measage  for  transmission  abroad. 

The  messaoe  was  written  in  eyoher,  so  tiiat  it 
.ms  impossible  Ibr  the  plauitiff  to  have  any  kno«r> 
ledge  <»  its  eontents  or  meaning,  bat  thecjplMr 
'was  known  to  tiie  paraon  to  whom  the  aaaan^ 
twas  addresBSd. 
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Kb  eSbot  was  to  OTd«r  a  laive  qnantity  of  goods- 
upon  which  the  plaintiff  woald,  if  the  order  hadi 
ban  axMitad,  hare  obtained  a  ooasidMBble- 

The  defendant,  howerer,  transmitted  the  mes-t 
■age  imoglj,  ao  that  the  order  ms  not  nnder-- 
itood  by  the  peraon  to  whwn  the  message  was 
■mt  or  exeented  by  him^  whereby,  as  abore  stated,, 
tiie  plaintiff  lost  a  oonaiderable  im^t. 

At  the  trial,  the  rerdiot  was  entered  for  the: 
plaintiff  for  the  tall  damMes  claimed  hy  him, 
leave  being  grren  to  the  cuCendaiit  to  more  to 
radnoe  the  damages,  cr  to  eater  the  TBrdlcfe  for: 
him. 

A  rule  h«nng  been  obtained, 

Bidler,  on  behalf  of  the  plaintiff,  showed  canse. 
--This  ia  a  question  almost  destitate  of  aathority ; 
bat,  thoagh  in  this  country  analogoas  questions 
have  been  bat  little  diacossed,  in  Amenoa  there 
are  many  oases  in  which  points  closely  resembling 
the  preaent  have  arisen  and  been  adjudicated  on 
by  the  oonrta.  Th»  case  of  atrtuburger  r.  Weatem 
Uniim  magrmph  Gompany,  reported  in  a  note  to 
Sedgwick  oq  Damages,  pp.  'Ml,;442,  was  an  action 
to  recover  damages  sastamsd  by  the  plaintiff  from 
the  defendant's  failare  to  tnuumit  a  telegram 
from  New  York  to  St.  Loois,  instructing  one 
Davison  "  to  .sell  silver  lepines  for  10  dollars,  also 
others  for  less,"  the  despatch  was  not  sent,  and 
owing  to  the  flactaation  in  the  price  of  gold,  which 
was  at  a  premiom,  there  was  a  considerable  de- 
cline in  the  markets  before  the  arrival  of  a  letter 
containing  the  same  instmctions  as  the  telegram. 
The  plaintiff  contended  that  the  role  of  damages 
was  the  difEerenoo  between  the  market  price  at 
the  time  when  the  despatch  should  have  been 
delivered  and  that  when  the  letter  waa  received. 
!nie  defenduit  contended  that  these  damages  were 
too  lemoto.  fhe  judge,  however,  held  at  the  trial 
ttiat  the  defradant  company  were  bound  as  common 
earriers  to  exercise  due  diligenoe  and  care  in  the 
condaet  of  their  business,  without  being  satisfied 
of  specific  pecuniary  value  of  any  message  left 
with  thiBm.  They  were  boimd,  be  says,  to  infer 
that  the  despatch  was  of  importance,  and  might  be 
of  peeoniary  value,  and  the  damaves  should  be 
measured  hy  the  decline  in  gold  which  made  the 
difference  in  market  valae.  In  another  case 
(United  States  Telegraph  Company  v.  Wenger,  55 
Fenn.  Stat.  2^,  1867),  also  cited  in  the  Notes  to 
Sedgwick  on  Damages,  p.  442,  the  mess^e  was  a 
direction  to  bay  stock  at  a  limit  mentioned  in  the 
telegram.  The  court  held,  that  as  the  company, 
through  gross  negligence,  did  not  transmit  the 
message,  and  the  stock  was  therefore  not  pur- 
chased  till  after  a  delay,  and  the  messu^  disclosed 
to  the  company's  agents  its  nature,  the  measure 
of  damages  was  the  rise  in  the  price  of  the  stoek 
between  the  time  wh«i  it  [ought  to  have  arrired 
and  (be  tinw  irheq  the  purchase  was  made.  The 
CMS  of  ThB  New  Tbrfc.  ^e^  Priniing  Telegraph 
Oomfotty  Dryburg  (3&  Ponn.  298),  is  aho  aa 
Aothority  to  show  the  care  required  from  the 
telc^nh  companiea.  This  case,  no  doubt,  differs 
from  thrae  in  the  fact  that  the  message  here  was 
m  cypher,  but  that  should  not,  upon  principle, 
crate  a  distinction ;  for  the  very  foot  of  its  being 
in  cypher  was  ample  notice  of  its  importance.  The 
rule,  no  doabt,  is  that  laid  down  in  HaHeyy, 
SmmdaU  (9  Ex.  341, 354 ;  23  L.  J.  179, 182,  Ex.),  a 
nle  aooeptod,  as  ia  sa^  in  Mayne  on  Damages, 
2iid  edit.,  p.  213,  both  in  Bngland  and  Amenoa. 


The  damages  must  be  either  nob  as -arise  «coord' 
ing  to  the  usual  oonree  ofibtngs  from  snoikibreaah 
of  contract  itself,  or  else  soah  as  may-reaaoaabty  be 
snppoaed  to  have  been  in  the  oontsmplBttoa  xi 
both  parties  afe  the  time  thsy  made  the  oantraotj'W 
Un^pofaahie  nsatt  oi<  a  bnuh  of  it.  They  uln 

PlauforA  r.  Th$  OWM  JEhmiom  BihgrspfcdfSMf, 
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JEtermhaU,  Q.O.,  on  behalf  of  the  defendant, 
contended  ,as  follows : — This  case  hills  within  tile 
olass  of  oaosa  to  which  the  rule  given  in  Sadley 
Bewmdale  is  ap|dic^e.  If  notice  had  been  given 
of  the  probable  emueqnanoea  of  the  breach  of  oaa* 
tract,  it  may  be  that  greater  care  would  have  been 
uaed.  [Bbitt,  .J. — ^If  this  were  an  open  meBsaflB» 
would  von.  say  that  the  defendant  mold  not  be 
liablePJ  If  liiAle,. liable  only  for  what  waa  appur 
rent  on  the  Ikoe  of  the  measagei.  The  damages 
recoveraUe  intheprsasnt  can  are  merely  nomiial 
damages:  Tba  damages  are  sooh  as  woald  be 
present  to  the  mind  of  the  defendantr  and  in  t\aB 
case  no  damages  whatever,  or  no  definite  amount, 
could  have  beu  anticipated  by  the  defendant 

Cur.  adv,  vult. 

May  9.— Lord  Couebxdge,  C.J.,  read  the  jndg- 
ment  of  the  court. — ^The  pluntiff  in  this  case  was 
a  tradesman  in  this  country.  The  defendant  was 
a  person  who  made  his  livmg  by  collecting  mes- 
sages and  tranamitting  them  by  telegraph  to, 
amongst  other  places,  Amarioa.  He  reoeived  from 
the  plaiotiff  for  transmission  to  New  York  a 
messf^e  in  words,  which  taken  by  themselves  are 
eotirefy  unintelligible,  but  which  would  be  under- 
stood by  the  plaintiff's  correspondent  in  New  York 
as  giving  a  \airgo  order  for  certain  goods  on  which 
the  plaintiff,  if  the  order  had  been  executed  would 
have  earned  considerable .  commission.  The  de- 
fendant, through  nnduputed  nefi^lig^noe,  did  not 
transmit  tha  msNage.  and  the  plaintiff  admittedly 
lost  thereW  oonsiderabla  profits  which  he  would 
othmrise  nave  made  by  tha  tnuuaotion.  The 
action  was  for  n^ligenoe  in  nob  transmitbiw  tiie 
message.  The  vercQct  was  for  the  plainti^  and 
the  queation  arises  as  to  the  true  measore  <^ 
damages.  The  plaintiff  se^  to  retain  the  verdict 
for  a  sum  intended  to  represent  the  loss  of  profit 
above  mentioned;  the  defendant  contends  that 
suoh  damages  are  not  within  the  rule  as  laid 
down  in  Sadley  v.  BoMndale  (9  Ex.  341),  and  ever 
since  approved  and  acted  on ;  and  that  in  this  case 
there  ia  nothing  to  warrant  a  verdict  for  damages 
more  than  nominal.  Upon  the  fk:ts  of  this  case 
we  think  that  the  rule  in  Sadley  v.  BojtendaU  {uhi 
ntp.)  applies^  and  that  the  damages  recoverable 
are  nominal  only.  It  is  not  necessary  to  dscnde» 
and  we  do  not  give  any  opinion,  how  die  Oftse 
might  be  if  the  message,  inrtead  of  being  in  lanr 
goage  utterly  unintelligible,  had  been  in  langaage 
with  plain  and  intelligiUa  words.  It  was  oonveyad 
in  terms  which,  as  far  as  the  defendant  was  ooa- 
cerned,  were  simple  nonsmse.  For  this  reason 
the  second  portion  of  Bmvu  Aldenon's  rale  charily 
applies.  No  such  damage  as  above  mentioned 
conld  he  reasonably  supposed  to  have  been  in  the 
contemi^ion  of  botii  parties  at  the  time  thffy 
made  the  contract,  aa  the  probable  result  of  the 
breach  of  it.  And  for  the  same  reason,  name^, 
the  total  ignorance-of  the  defendant  as  to  the  sob- 
jeot>matter(riftiie  oontraot--aa  ignonBoekaoimtO' 
and  indeed  intentionally  K!ip^^3(J}]@iMip^ 
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The  6r8t  portum  of  tbe  role  appUw  also,  for  there 
are  no  dumages  more  than  nominal  whidi  can  be 
**  fairly  asid  reasonably  considered  as  arising  natu- 
nlly  and  according  to  the  nanal  oonrse  of  things 
from  the  breach  "  of  a  contract  soch  as  this.  No 
role  as  to  damases  whioh  is  to  be  fonnd  in  any  of 
the  cases  or  in  the  books  of  Mr.  Sidgwick  and  Mr. 
Mayne,  will  avail  the  plaintiff  in  t£iB  case.  And 
the  oases  cited  to  ns  from  the  American  courts,  in 
whidi  Hxe  liabilities  of  common  carriers  have  been 
imposed  on  telegraph  companies  in  Ameri  ca,  even 
if  correct  with  ngv^  to  such  companies,  have  no 
awlication  to  a  case  Where  the  dKcndant  is  not  a 
telegraph  oompany  bat  a  collector  of  messages  to 
be  transmitted  bv  anch  a  oompany,  and  the  negli- 
gence complatnea  of  is  his  negligence,  and  not  ^e 
n^igenoe  of  inch  a  company.  We  thinki  there* 
fyn,  tile  rnle  lAioald  be  maw  abaolnte  to  reduce 
the  damages  to  a  nominal  snm. 

This  was  the  judgment  of  the  Lord  Ohief  Jos* 
taoe  and  of  Brett  and  Aivhibald,  JJ. 

Bule  aiaoltUe  to  reduce  the  damages  aeeordinglif. 

BolioitcTS  for  the  plaintiff,  Bloekm  and  Jupp, 
agents  tar  S,a4d^e  and  Xoyfon,  Lirerpocd. 

Solicitors  for  tiie  detbndant,JBu2«EaZ^  Oraddctik, 
taA  BidtdaU. 


red- 


Thursday,  May  25. 
BUCHELL  V.  CUBK  ASD  AKOTHBK.  (a) 

Leeut  and  counterpcart  —  Rabendum  and 
dendum — Lease,  construction  of. 

Where  the  habendum  of  a  lease  differs  from  the  red' 
dendum  as  to  the  duraiion  of  the  term,  the  steUe- 
tnent  in  the  haiendam  must  prevail.  80  even 
where  the  eownterpart  of  the  lease  confirms  the 
reddendum  and  contradicts  the  habendum. 

In  the  habendimb  of  a  Uawe  granted  in  1784,  the 
term  was  exprenei  to  he  for  ninety-fowr  and  a 
quarter  years,  whilst  in  tbs  reddendum  it  was  for 
ninety-one  and  a  quarter  wars,  and  in  the 
counterpart  it  was  eaepressM,  ho^  in  Gie  red- 
dendum and  kabmdum,  to  be  for  ninety-one  and 
a  quarter  year*. 

Seta,  thai  as  hetween  the  assignee  of  the  reversion 
and  the  assignee  of  the  lease  there  could  he  no 
reformaOon  of  the  lease,  even  ^  the  circumstances 
under  whi^  the  lease  was  exeeuU^  showed  thai 
ike  intention  of  the  parties  was  that  it  should  he 
a  lease  for  ninety-one  and  a  quarter  years,  hut 
thai  the  habendvm  must  prevail  and  the  lease  he 
regarded  as  one  for  nm^'four  and  a  quarter 
years. 

Tma  waa  a  s^racial  case,  as  follows ; 

1.  The  ]^intiff  sues  as  owner  in  fee  of  the 
pmnisee  contained  in  a  lease  dated  tbe  Srd  Sept. 
1784. 

-  2.  By  thai  lease  tiie  premises  mentinied  in  the 
statement  of  olaim  were  demised  to  Samael  Ooney, 
bis  ezecntors,  administrators,  and  aasignis  "  to 
have  and  to  hold  the  said  premises  fyom  the  feast 
of  St  John  the  Baptist  last  past  before  the  date 
hereof  for  and  daring  and  onto  the  full  end  and 
term  of  ninety-fonr  yearn  and  one  t^aarter  of  a 
year  from  thenoe  next  onsning,  yielding  and 
pa^ng  therefor  yearly  and  erery  year  daring  the 
said  term  of  ninety-one  years  and  one  <juarter  of 
a  year  hereby  demised  onto  ^  said  Henry 
Fenton  the  yearly  rent  of  31." 


(•)  BctfoiMl  hr  Cian.  Donnk  Ms^  BKdMaMtXnr. 


3.  The  lease  was  executed  by  Heniy  Fenton 

only. 

4.  Indorsed  upon  the  lease  was  a  description  of 
its  oontents  at  follows : 

Datsd  Srd  aept.  1784. 
Xmuu  of  a  hooM  Had  pmBim  ia 
tha  new  road  kading  from 
Henry  Fenton,  Esq.,      dington  to  Islington, 

to  -i    iag  24tii  Jon*  1781,  for  nisaty. 

lb.  Samosl  Oonsj,       four  aad  a  quarter  yean. 

Beat  31.  par  unnai)  pafsbb 
,  quarterly. 

&.  The  4  in  94  had  originally  been  1.  and  the 
+  had  been  added  at  some  time  of  wbioh  there 
was  no  eridenoe. 

6.  Itwasofafjeotedtbattbis&ctcoaldttotbetaken 
into  Qonsidefation ;  snob  ohjeotioa  is  to  be  desk 
with  by  the  ooortb 

7.  'Edb  ooonterpart  of  tbe  lease  s^^ed  by  Coney, 
tbe  lessee,  corresponded  in  all  respects  with  tba 
lease,  except  that  in  tbe  habendum  the  term 
stated  ic  ninety-one  years  and  one  quarter,  instead 
of  ninety-loor  years  and  one  quarter,  and 
the  same  in  the  indorsement,  if  that  can  be  re- 
garded. 

8.  The  house  in  quebtion  is  one  of  a  row  rf 
seven  houses,  all  of  which  belonged  to  the  same 
lessor,  and  the  renuuning  six  of  which  wwe 
demised  by  indenture  of  l^se  dated  the  81st  July 
1784;  fire  of  the  said  remaining  six  honoea  bnng 
demised  fbr  the  term  of  ninetrr-one  and  a  qnartsr 
years  from  tbe  said  feast  <^  St.  John  die  Baptist, 
and  the  sixth  one  from  the  29th  SepL  of  that  year, 
for  the  term  of  ninety-one  years  to  the  same 
leasee  or  to  others  by  his  direction. 

9.  This  evidence  also  is  olgeeted  to»  and  to  bo 
dealt  with  by  the  court. 

10.  The  plaintiff  duma  as  owner  in  fee  on  the 
expiration  of  the  lease. 

11.  The  defendant  is  the  executor  of  one  Aau 
Hill,  who  bad  purchased  the  residue  of  the  terra. 

12.  He  defends  as  landlord,  an  under  lease  not 
yet  expired  having  been  granted  by  her. 

The  question  for  the  opinion  of  tbe  court  ii 
whether  the  lease  of  1784  was  one  for  ninety-four 
and  a  quarter  or  mne^-one  and  a  qa«*ter  years, 
if  the  former,  judgment  for  the  defendants;  if 
the  latter,  for  plamttil^  as  prayed  for  in  slaite- 
ment  ot  claim. 

Finlaif  (Q.  B.  Kennedy  with  him).~There  is  a 
mistake  m  the  wording  of  the  habei^am,  and  that 
this  is  so  is  obvious  from  the  circumstances  nnder 
which  the  lease  was  granted,  and  also  from  tiie 
counterpart.  The  reddendum,  which  expresses 
correctly  the  term  intended  to  be  granted,  Bhonld 
therefore  be  treated  as  controlling  the  habendum, 
or,  at  any  rate,  it  can  be  used  to  assist  in  the  cor- 
rection of  what  is  an  obvious  mistake  in  the  earlier 
I»rt  of  the  inatrament.  In  oases  where  the 
mistake  in  a  written  instrument  is  obvious,  coarts 
of  law  alwa^  construe  the  instrument  aocor^ng 
to  the  true  intention  of  the  parties.  The  case  of 
Wilson  T.  Wilson  (23  L.  J.  697,  Ch.),  where  a 
"not"  was  wronglj  inserted,  is  an  example  of 
this.  There  tiie  court  rneeted  the  "no^"  ana  read 
the  instromeaita&itoagnttofaavebeen.  Healso 
cited  an  anonymoas  case  cited  by  Lord  Sb 
Leonards  in  delivering  judgment  in  If  jZetm  t. 
Wilson,  (sup.)  Leake  on  Contracts,  p.  173; 
Strickland  v.  Mamwell  (2  C  &  M.  539) ;  Bpyue  r. 
Topham  (S  East,  115) ;  iforton  v.  Woods  (18  I*.  T. 
Bep.  N.8. 791;  L.  Bep.  4  Q.  B.  293  (IGz.  Ok):  9 
B.4S.632.)  T 
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Bnorn  (^>p.)  «.  Uauhul  (rasp.). 


Cl>iv.  A». 


OroAom  {Benjamin,  Q.C.  with  bim,  CMtfr^)— The 
Iiabetidnm  is  the  gorernizig  part  of  tiie  instra 
nont ;  the  ofBce  thereof  "is  to  set  down  aeain  the 
xuune  of  the  grantee,  the  estate  that  is  to  be  made 
and  limited,  or  the  time  that  the  grantee  aluU 
Bave  in  the  thing  granted  or  demised,  and  to  what 
use  " :  (Shep.  Touch.  75).  Then,  as  to  the  sugges- 
tion that  the  lease  is  to  be  read  with  the  ooanter* 
part,  the  answer  is  given  ia  Shep.  Tonch.  53.  "  li 
thore  be  any  difference  between  the  parts,  the 
counterpart  shall  be  made  to  agree  with  the  prin- 
cipai."  [Breit,  J. — Have  yon  any  cases  where 
applicaiion  has  been  made  to  a  court  of  equity  to 
renmu  a  lease  under  any  oiroamstances  at  all 
■imilar  to  ihe  jwesenfeP]  ^<*i  oases  of  retor- 
mation  ofinsbiuneoiits  are  between  original  parties 
to  the  iiufeninenta  songht  to  be  ttiermoA,  and  not 
as  faere^  whwe  one  pu^  has  parohased  the  rif^ts 
given  by  the  instrument.  He  also  cited  Oarrard 
T.  Frankel  (30  Bear.  445;  Shep.  Touch.  88); 
Doa  d.  Taium  v.  Oatomore  (16  9.  B.  745.) 

Fijtlay,  in  reply,  distinguished  Oarrard  t. 
Frankel  (30  Bear.  445)  on  the  ground  that  the 
defendant  m  the  present  case  oouul  on  the  face  of 
the  lease  itself  see  the  disorepamw,  and  therefore 
took  the  estate  with  notice  ca  the  difiSoolty, 
'Whereas,  Uie  plaintiff  having  only  the  counterpart, 
took  without  such  notice. 

BBrrr,  J. — I  do  not  say  that  the  case  is  free 
from  difficulty,  but  I  have  oome  to  the  concdnsion 
that  oar  judgment  should  be  for  the  defendant. 
HitA  evidenoe  of  &e  cironmstances  under  whidi 
the  lease  was  granted,  and  of  the  basing  of  the 
other  booses  in  the  rowt  was  ol)]ected  to ;  bat  it 
-was  argued  fbr  the  plaintiff  thi^  suoh  evidence 
showed  the  maniftet  intention  of  the  original 
parties  to  the  lease  in  question  to  be  to  create  a 
term  of  oinefy-one  and  a  quarter  years,  and  that 
therefore  the  ooort  should  refbrm  (or  treat  as  re- 
formed) the  lease,  and  so  make  the  whole  con- 
sistent,  viz.,  a  lease  for  ninety-oue  and  a  qoarter 
years.  To  this  it  was  urged  that  a  reformation  is 
cmly  effected  as  between  original  parties ;  whereas 
liere  the  lease  is  in  the  hiuids  of  an  assignee  of 
the  lessee.  Then,  in  reply  to  this,  ou  the  part 
the  plaintiff,  we  are  reminded  that  the  plaintiff  is 
the  assignee  of  the  lessor,  and  had  a  right  to 
aaanme  from  the  oonnterpart  in  his  possession 
ibuk  the  term  was  for  nmetT'One  and  a  quarter 
ytmn  only;  whilst  the  defenaant  represents  one 
who  pimjiased  accoMing  to  the  desonption  in  the 
Inse,  sad  consequently  had  more  notice  of  the 
diffioaligr  M  to  the  durauon  of  the  term  than  the 
plaintiff  oould  have,  and  was  bound  to  inquire; 
Now,  assuming  (without  deciding  that  the  court 
can  look  at  an  the  facts  of  the  case)  that  we  can 
look  at  all  the  fitcts  in  the  case  and  take  them  into 
oar  consideration,  still  I  think  no  case  for  the 
jeformation  of  this  lease  is  made  out.  The 
defendant  bought  npon  the  Saith  of  the  lease.  I 
cannot  think  that  the  purchaser  of  a  lease  is 
bound,  if  the  construction  of  the  lease  is  doubtful, 
to  look  at  the  coonterpart.  I  cannot  think  that 
he  is  bound  to  look  from  the  superior  to  the 
inferior  instmmeut  to  see  if  they  are  consistent. 
He  has  llie  ri^fat  to  assume  ^t  the  coonterpart 
corresponds  with  the  lease.  Treating,  then,  the 
lease  as  it  stands,  the  authorities  snow  that  if 
there  is  any  disnvpaiBpy  between  a  lease  and  a 
ooonterparti  the  lease  must  prevail,  and  the  error 
or  differcEnee  in  the  conntenwrt  be  "  deemed  the 
nisiniBifHi  of  the  clerk :"  Shep.  Touch.  53.  The 


words  in  the  reddendum,  **the  said  term  of 
niuety-one  and  a  quarter  years,"  must  be  rejected, 
or  treated  as  surplusage.  The  ejectment,  there- 
fore, fails,  and  the  defendant  is  entided  to  judg- 
ment. 

Abchiiuld,  3. — I  am  of  the  same  opinion.  The 
authorities  cited  [he  then  read  the  passages  cited 
from  Shep.  Tonofa.]  show  that  wo  must  read  the 
habendum  as  n^ressing  the  real  intention  of  the 
parties,  there  being,  as  I  am  satisBed,  no  frronnd 
for  reforming  the  instrument  on  the  appjioatoan 
of  the  present  plaintiff. 

Judgment  for  ihe  d^endant. 

Solicitor  for  the  plaintiff,  W.  Hayne. 

Solicitors  for  the  defbrabnt,  MoeAwon,  Taylor, 
and  Amovid. 


DIVISIONAL  COUBT  FOB  APPEALS 
FBOU  INFSBIOB  OOUBTS. 

Fridai^,  Xay  12. 
BixKiB  (app.)  V.  KutSHALL  (reBp.)(a). 
Treepatt  in  purauU  of  game — BonA^de  daim  of 
right— IdentUy  of  kmd—\  ^  2  WiXL.  4^  c  32, 
».  30. 

The  apTpdltmt  v>a$  ehaayed  o*Uh  trupa$e  in  pur- 
mil  of  game,  under  1^2  WiU.  4,  e.  32, «.  30,  and 
toas  proved  to  haoe  $Kotgame  on  glehe  load  over 
tohich  ihe  rector  of  the  pariek  had  oZiroys  eseer- 
ciaed  the  privilege  of  tporHng.   The  appeUant'e 
defeTiee  woe  that  he  woe  game  waicher,  employed 
hy  three  gentlemen  who  taere  proved  to  rent  ehoot- 
ingfrom  the  lord  of  the  manor,  and  that  the  lord 
claimei  the  shooting  over  part  of  the  gUhe 
under  an  Tncloaure  Act.    He  proved  Ghat  Aii 
eimployert  ordered  him  to  go  upon  this  land,  hut 
he  produced  no  evidence,  although  an  adjourn- 
meni  wot  offered  for  thai  purpose,  that  the  land 
upon  whi^h  the  alleged  treapasa  wae  coTMnitted 
vjae  included  in  ihe  lands  over  which  hie  em- 
ployors'  shooting  extended,  nor  in  the  di^auted 
part  of  the  gUbe.    The  magiatrale  deeided  that 
the  appellant  had  no  bond  fide  daim  0^  right  to 
shoot  on  t^  pairtioular  land,  and  eonvtetea  him 
of  ihe  trespaat. 
Held,  upon  a  ease  ataied  {Viddt  J.  di»»entvng\,  that 
under  the  circwmataneee,  (&e  magieirate  viae  jus- 
iified  in  convicting. 
This  was  a  case  stated  by  a  justice  of  the  peace  in 
and  for  the  county  of  Cumberland,  under  the 
statute  20  &  21  Tiot.  o.  43,  for  the  purpose  of  ob- 
taining the  opinion  of  the  court  on  questions  of 
law  which  arose  before  him,  as  hereinafter  stated. 

At  a  petty  sessions,  holden  at  the  public  office 
in  Workington,  in  and  for  the  division  of  Work- 
ington, in  the  county  of  Cumberland,  ou  the 
Ist  Deo.  1875,  and  by  adjournment  on  the  9th 
Feb.  1876,  an  information  preferred  by  Joseph 
Marshall  (hereinafter  callecl  the  respondent), 
against  Bobert  Bimie  (hereinafter  called  the  ap- 
pellant), under  the  Aot  1  ft  2  WilL  4,  0.  32.  s.  91^ 
charging  that  he,  the  said  Bobert  Bimi^  did, 
within  three  calendar  months  then  last  past  (to 
wit)  on  the  13th  Nov.  1875,  at  the  parish  tit  Work- 
ington, in  the  said  ooun^,  onlawfully  commit  a 
certain  trespass,  by  entering  and  being,  in  the 
daytime  of  the  same  day,  upon  a  certain  close  of 
land,  in  the  possessio't  and  occupation  of  Jacob 
Wangh  and  James  Armstrong,  in  pursuit  of 
game,  without  the  license  or  oonsent  of  the 
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owner  of  the  land  bo  trespaesed  upon,  or  ot  Wkuj 
peraon  haTing  tharigbb  oi  Icilliog  toe  Kune  upon 
snob  land,  or  of  any  other  person  halving  any  right 
to  aathori&e  the  said  Biobert  Biraie  to  anter  or  be 
npon  the  said  land  for  the  parpose  aforesaid,  oon- 
trai;  to  the  Btatote  in  bhou  case  made  and  pro- 
-vided,  was  beard  and  determined  fay  tlM  said 
jmtioe,  tbe  said  parlies  reBpeotiv«ly,  or  tineir  re- 
qmetire  attoniOTS,  being  then  pre  sent ;  and  npim 
nwh  bearing  the  i^pdlanl  wh  dnly  conTioted 
hefore  the  eaid  jnstioa  of  the  said  oSenoe.  and  he 
adjadged  him  for  hia  said  offenoe  to  foricib  and 
pay  the  penalty  or  aam  of  Is.,  to  be  paid  and 
■applied  according  to  law,  and  also  to  pay  to  tbe 
respondent  the  sum  of  31.  14s.  6d.  for  his  costs ; 
and  if  the  said  several  snms  were  nob  paid  forth- 
with he  adjudged  the  appellant  to  be  imprisoned  in 
the  House  of  Correction  at  Carlisle,  in  the  said 
■county,  for  the  space  of  seven  days,  unless  the 
8^d  several  snma,  and  all  costs  and  charges  of  the 
commitment  and  conveying  tbe  appellant  to 
the  said  honae  of  ooneotum  abonld  be  sooner 
pud. 

'  Upon  tbe  heuing  of  tbe  information  it  was 
proved  on  the  part  of  the  respondent  and  Foimd  as 
a  fact  that  on  the  13th  Nov.  last  (the  day  named 
in  the  infbrmation)  the  appellant  was  upon  certain 
inolosed  land  in  the  pansh  of  Workington  afore- 
said,  in  the  ocoppatton  of  Jacob  Waagh  and  James 
ArmetKng,  with  a  gun  in  his  possession,  with 
which  be  uiere  shot  a  partridge  and  a  bara  And 
it  was  further  proved  on  the  part  of  the  respon- 
dent and  nob  denied  by  the  appellant  that  the  land 
where  the  game  was  snot  formed  part  of  the  glebe 
luid  belonging  t^o  the  rectory  of  Workington. 

On  the  first  day  of  hearing  it  was  alleffed  on 
behalf  of  the  respondent,  and  not  denied,  that  the 
rector  of  Workington  or  his  licensee  had  always 
exercised  the  privilege  of  sporting  over  the  land 
in  question ;  bnt  it  was  contend«i  on  behalf  of 
the  appellant  that  he  (tbe  appellant)  was  the  game 
watcner  for  Messrs.  Peter  Iredale,  Thomas  ^rri- 
sott,  and  William  Carrathers,  three  gentlemen 
*  who  dahned  to  bathe  lessees  of  the  ngbt  of  sport- 
ingnpon  tbe  land  in  qnestion  under  asarr  Fraser 
Cnrwen,  Esq.,  tbe  lord  of  the  manor  of  Working- 
ton, who  it  was  alleged  by  the  appelhint  was  en- 
titled to  exercise  sporting  privileges  over  the  land 
by  virtue  of  a  certoin  Inclosure  Act  passed  in  49 
3,  intituled  "  An  Act  for  Inclosing  Lands  in 
the  Townefaips  of  Workington  and  Winscales  and 
manor  of  Workington,  in  the  parish  ofWorkington, 
in  tbe  County  of  Cumberland ; "  but  as  the  appel- 
lant was  not  then  prepared  with  any  evidence  in 
support  of  his  allegation,  the  said  justice  did  npon 
the  application  of  the  appellant's  attorney  adjourn 
the  hearing  of  the  said  information  ;  and  the  same 
information  next  (by  virtue  of  successive  adjourn- 
ments) came  on  for  hearing  on  the  9th  Feb.  last, 
and  it  was  incumbent  on  the  amellant  to  prove 
his  right  to  go  on  this  land.  first  witness 

called  by  the  appellant's  solicitor  was  Mr.  Tom  Mil- 
bum,  tiie  olerkof  themagiatrates,  and  the  solicitor 
to  Henry  Fraser  Curwen,  Esq.,  who  deposed  that 
"Mr.  Cnrwen  watt  the  lord  of  the  manor  of  Working- 
ton, and  as  such  lord  claimed  the  right  of  shooting 
over  those  lands  in  the  pwish  n  Workington 
which  were  within  the  manor  of  Workington,  and 
also  that  Mr.  Cnrwen  had  let  all  the  rights  of 
shooting  within  a  certain  defined  area  which  was 
ontlined  bine  on  a  plan  then  prodaced  to  witness. 
Witness  also  produced  a  drait  lease  which  had 
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been  prepared  and  agreed  to  between  the  appel- 
lant's employers  and  Mr.  Curwen,  in  which  tbe 
parcels  were  described  as  follows :  "  Seoondly,  alt 
that  ^e  right  acd  liberty  of  shooting,  hawking, 
fowling,  coursing,  hunting,  and  sporting  over  all 
aad  singular  that  portion  of  the  Curwen  estates  and 
manor  of  Woridn^ton,  situate  in  the  parishes  of 
Woikiaston,  Biatington,  and  Dean,  in  the  oonnty 
aforesaid,  i^ueh  are  pattioolarly  specified,  deling 
ated,andda8oribedinthe  plan  drawn  uptm  the  frcmt 
skin  of  these  presents,  and  herein  outlined  with  a 
blue  colour,  now  belonging  to  or  vested  in  the 
lessors,  or  which  they  lave  any  right  or  title  to 
use  or  enjoy."   No  questions  were  asked  tills  wit- 
ness as  to  whether  the  hkud  trespassed  upon  was 
within  the  manor  or  Workington.   Another  wit- 
ness was  then  called  by  the  awdUant,  who  stated 
that  he  had  lived  almost  all  his  lifetime  in  l^e 
neighboorhood  of  Winscales,  and  bad  &rmed  land 
there  under  the  lord  of  tbe  manor.   That  he 
remembered  the  commons  before  they  were  in- 
closed, and  knew  &e  land  occupied  bv  tbe  respon- 
dent.  That  some  of  it  beloaged  to  »e  Sector  of 
Woridt%;tou  and  Mima  of  it  to  Mr.  Henry  Fraser 
Curwen,  but  that  he  fehonf(ht  that  tiie  rector  would 
claim  the  coanum.  That  witneas  did  not  know 
where  the  trespass  had  been  ocnmautted.  l£r. 
Thos.  Harrison,  one  of  the  appellsnt's  employers 
was  then  examined, and  depoaed  that  hewaeonaof 
the  parties  to  t^e  agreetnent  for  taking  the  game 
on  Workingtcm  ud  Winsca^  Commons.  That 
the  appelant  was  their  gamekeeper,  and  they 
authorised  him  to  go  upon  that  land ;  it  was  not 
Marshall's  (the  respondent's)  land,  but  land  in  the 
occupation  of  Messrs.  Wau^h  and  Armstrong. 
The  portion  of  land  in  qnestion  was  in  the  town- 
ship of  Workington.   The  respondent's  attorney 
objected  to  lAiis  evidenoe,.as  Mr.  Baoison  did  not 
see  the  trespass  coonnitted,  fant  he  ordered  tha 
man  to  go  on  the  luid. 

It  was  contended  by  the  appdla&t*s  ai/Uunef 
that  the  said  jnstioe  had  no  jurisdiction  in.  toe 
matter,  as  a  band  fide  qoestion  of  ^tia  was  xaiaed 
by  the  proceedings,  sod  that  the  appeUant  had  a 
bond  fide  right  to  sho(^  over  the  land  under  tbe 
agreement  with  Mr.  Cnrwen,  who^  it  was  allied, 
was  entitled  to  the  game  by  virtne  <^  the  provi- 
sions in  the  above>mentioned  Inckmre  Act.  The 
respondent's  attorn^  thereupon  proceeded  to 
address  tbe  said  justice  in  reply,  and  in  the  firat 
place,  referring  to  the  draft  lease,  he  contended 
that  when  peraons  other  than  the  lessees  sported 
npon  the  land  ind.uded  in  tbe  lease,  such  persons 
must  be  accompanied  by  l^e  lessees.   £nt  the 
said  justice  stopped  him,  and  he  then  ood tended 
that  no  evidence  had  been  produced  by  the  ap> 
pellant  to  show  that  the  land  upon  which  the 
trespass  was  alleged  to  havo  been  committed  waa 
included  in  the  draft  lease,  or  was  within  the 
manor  of  Worldngfeon ;  and  the  said  justioe  beu^ 
of  opinion  that  no  evidmoe  had  bem  produced  1^ 
the  ^>peUant  to  show  Uie  eonneolaim  of  tka  land 
trespassed  npon  with  that  reCerred  to  in  tha  dr^t 
lease,  or  that  the  land  trespassed  n^oat  waa  witiiin 
the  manor  €i  Workington,  did  intimate  anch 
opinion  to  the  appellant's  attorney,  and  did  offer  to 
adjourn  the  case  again  to  enable  the  appdlwt  to 
produce  snohevidenoe;  hattheappellant  sattomaj 
declined  to  accept  a  furrier  adyonmraent  of  the 
case,  insisting  that  he  had  set  up  a  bond  fide  (daim 
of  title;  whereupon  the  said  justice  oonvieted  tha 
appellant  in  manner  before  stated,  being  jsatiafied 
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tlutno  (ottdJEtfeobim  of  title  had  been  set  up  by 
tiie  appellKnfe. 

The  qneetion  of  \kw  arising  on  the  ebore  etato- 
mmts  for  the  opinion  of  this  hononrable  coort, 
therefore,  is,  whether  the  said  conTiction  was 
legally  and  properly  made.  If  this  hononrable 
oourt  abmla  be  of  opinion  that  the  said  oonvic- 
tion  was  legally  and  properly  made  then  it  is  to 
Stand ;  bnt,  if  otherwise,  it  is  to  be  qnashed. 

Bompcit  argued  for  the  appellant. — It  is  to  be  < 
obserred  that  the  magistrate,  in  referriog  to  the 
adjoammant  until  the  9th  Feb.,  says,  in  the  case, 
that  "it  was  incumbent  on  the  appellant  to  prove' 
his  right  to  go  on  this  land."   That  statement, 
npon  which  only  can  .this  oonviction  be  justified,  is 
contrary  to  law.   There  was  no  dispute  as  to  the 
bond  fide  nature  of  the  appellant's  daim,  and  that 
being  so,  the  ma^Jtrate^  jniiadiotion  was  thereby 
ousted.    The  qoestion  which  tiie  magistrate 
fhrther  oonndered,  and  which  was  beyond  his 
juiisdiotion,  was  whether  the  appellant  showed 
any  jtrimd  fade  evidence  of  the  right  which  he 
admittedly  claimed  in  good  faith.   [Gbots,  J. — 
Was  it  not  a  question  of  fact  for  hnn  to  decide 
whether  the  place  of  the  alleged  question  was 
within  the  bonnds  of  the  right  he  claimed?] 
M.  T.  Gridland  (7  E.  &  B.  853)  was  decided  upon 
another  point,  but  the  opinions  expressed  concern- 
ing this  one  have  since  been  approved  and  acted 
upon  ;  the  general  rule  was  there  said  to  be  that 
in  CMe  of  summary  conviotions  justices  have 
jnrisdiction  to  determine  whether  the  claim  of 
title  to  real  property  is  set  up  bond  fide ;  bnt  if  it 
is  hondfide  set  up,  they  hare  no  junedtction  to 
IHNweed  farther  in  the  matter ;  and  that  the  pro- 
viso in  statute  1  &  2  Will.  4,  o.  32,  s.  80,  viz., 
"  that  any  nerson  charged  with  any  saoh  tre^Mss 
■hall  be  at  liberty  to  prove  by  way  of  defence  any 
matter  whidi  would  have  been  a  d^noe  to  an 
action  at  law  for  snoh  trespass,"  does  not  give 
jmstioes  jnrisdiction  npon  a  charge  of  trespass  in 
parsuit  of  gam^  to  determine  a  claim  of  title 
to  land  i^^st  the  wish  of  the  defendants.  The 
jnrisdioiion  of  justices  under  this  statute  has 
been  recently  considered  in  tiie  Court  of  Common 
Pleas ;  although  the  conviction  was  affirmed,  the 
qnestion  was  admitted  to  be  ouly  whether  a  rea- 
sonable and  honest  claim  of  ri^t  was  involved  : 
WaihiM  V.  llmor  (33  L.  T.  Rep.  N.  S.  3S2; 
Xi.  Bep.  10  0.  P.  662).   That  the  claim  of  right 
to  shoot  under  this  Inclosure  Act  was  a  reason- 
able question  appe»s  from  the  similar  qneBtion 
raisea  befcne  the  Bxeheqner  Ohamber  in  Sovmhv 

firmitik(31L.T.Bep.ir.  S.809i  i:i.Bep.9  0.F. 
624). 

SeiMyt  tar  the  respondent. — The  m^strate 
was  right  in  demanding  some  proof  of  a  hond  fid* 
claim  to  the  particnlor  land  over  which  the  appel- 
lant was  shooting.  A  man  claiming  to  shoot 
over  the  land  belonging  to  another  ought  to  do 
more  than  produce  a  ^se  of  the  shooting  over 
some  lands  therein  described  —  he  should  give 
some  evidence  at  least  of  the  identity  of  the  land 
described  with  the  place  in  which  he  was  alleged 
to  be  trespassing.  An  opinion  was  expressed  by 
Williams,  J.  in  Mordm  v.  Porter  (7  C.  B.,  N.  B., 
641),  that  the  parity  trespassing  is  not  iha  less 
guilty  of  the  offence  under  this  Act  because  be 
bond  fide  believes  that  he  has  the  licence  of  tiie 
oocnpiar  to  shoot  over  the  land.  And  this  was 
ttie  o(»olasion  of  tiie  Ooort  of  Queen's  Bench  in 
Comwdl  T.  Banden  (3  B.  &  S.  806). 


[Dtv.  App. 


JBompat,  in  reply. — It  sufficiently  appears  that  a- 
hMd  fida  claim  on  the  appeUaot  s  part  existadly 
and  tne  magistrate  had  no  right  to  consider  its 
nature  or  its  limit :  {Beg.  v.  Jmiices  of  i>«r&jr- 
ehire,  11  W.  B.  780).  Justices  are  judges  only  of 
whether  the  claim  is  bond  fide  and  raaaonal  ale: 
(Leaii  v.  Vine,  30  L.  J.  207,  M.  C.  j  Legg  v.  Pardoe, 
9  C.  B.,  K.  S.,  289)  and  this  was  admitted  by  evety- 
body. 

Clsasbt,  B. — ^The  question  for  ns  is  whether 
this  conviction  was  legally  and  properly  made. 
It  appears  to  me  that  it  was,  for  I  thmk  the  facts 
as  they  are  stated  justify  the  magistrate's  conola* 
sion  that  his  jurisdiction  was  not  ousted  by  any 
hand  fide  claim  of  title.  It  is  not  sufficient  for  a 
person  charged  under  this  Act  to  say,  I  claim  title 
to  this  land.  Neither  the  claim  is  to  be  allowed, 
nOT  the  mag^trate's  decision  is  to  be  supported 
without  some  snbstaixtial  fooodation,  and  I  eon- 
dnde  £rom  the  ftets  stated,  that  the  materials 
upon  which  the  magistrate  was  justified  in 
exennsing  his  discretion  by  finding  no  honA  fide 
claim,  were  sufficient.  No  doubt  this  gentleman, 
the  rector,  bad  always  ei^oyed  the  right  of  shoot- 
ing over  this  ground ;  bnt  it  was  contended  that 
the  appellant,  being  the  gsme  watcher  of  three 
gentlemen  who  leased  some  shooting  from  the 
lord  of  the  manor,  was  exercising  the  lord's  right 
under  an  Inclosure  Act  to  shoot  over  the  same  ; 
on  the  first  day,  the  appellant  being  unprepared 
with  his  evidence,  the  magistrate  Mjonmed  the 
ftirther  hearing  of  the  information,  and,  as  he 
states,  when  it  came  on  again,  it  was  incnmbent 
on  the  appellant  to  prove  nis  right  to  go  on  tiiia 
land;  in  this  the  magistrate  was  quite  right,  at 
least,  to  the  extent  thtt  the  a{^»ellant  had  to  show 
a  hond  fide  claim  to  shoot  upon  the  paxtioalar 
land  on  which  he  was  alleged  to  be  trespassing. 
A  plan  and  a  draft  lease  were  produced  as  evi- 
dence on  his  behalf,  and  we  must  take  it  that  at 
this  period  of  the  case  before  the  magistrate  the 
onus  of  proof  rested  upon  the  appellant.  No 
qnestion,  nowever,  was  asked  by  him  as  to  whether 
the  land  on  which  he  was  shooting  was  indnded 
in  the  demise  of  which  the  document  produced 
was  a  draft.  It  did  not  appear,  indeed,  that  any 
of  the  appellant's  witnesses  knew  where  the  aK 
leged  trespass  bad  taken  place.  The  m^strate 
intimated  to  the  appellant  s  solicitor  his  opinion 
of  this  deficiency  in  the  defence,  and  offered  an 
adjonmmentto  supply  it;  bnt  the  appellant  de- 
clined the  offer,  and  elected  to  stand  n^n 
what  he  had  proved.  The  ma^trate  nunr  fairly 
have  presumed  that  his  inatuhty  to  establish  this 
identity  the  ,land-wM  the  oause  of  his  reftual 
to  accept  uiother  adjourankent.  He  at  all  events 
held  tbat  the  appellant's  omission  to  prove  what^. 
if  possible,  must  have  been  very  easy,  was  suffi- 
cient to  throw  doubt  upon  the  good  faith  of  his 
daim  of  right.  The  magistrate,  concloding  that 
the  appelhmt  had  no  hand  fide  excuse  for  the  tree- 
pass,  exercised  his  jurisdiction  and  convicted  him;, 
and  I  think,  under  the  circumstances,  he  was  justi- 
fied in  doing  so. 

Gbove,  J. — I  am  of  the  same  opinion.  I  am  not 
prepared  to  say  this  case  might  not  be  read  in  a. 
different  way,  bnt  I  think  it  is  capable  of  being 
interpreted  bo  as  to  justify  the  conclusion  of  the 
magistrate.  It  seems  to  me,  we  may  fairly 
tiUce  it  that  at  the  first  hearing  the  rector  was 
{xraved  to  have  always  exercised  the  right  of 
shooting  over  this  gruund^  s^^ij  l^g^^^ 
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the  dnty  of  the  appellant  to  show  a  bona  fide 
claim  of  right  to  shoot  at  the  same  place.  This  I 
aasame  ia  ul  the  magistrate  meant  when  he  said, 
"  it  was  incamhent  on  the  appellant  to  prove  his 
right  to  go  on  this  land.'*  Inatwdof  showmga&ond 
fiav  clum  vhich  wonld  answer  the  charge  against 
nim.  the  appellant  called  a  witness  who  gave  some 
evidence  <n  bis  right  to  shoot  over  some  land  nob 
identified  with  the  locus  in  quo  of  the  alleged 
trespass,  hat  he  never  asked  him  a  question  about 
that  particalar  spot ;  and  hia  other  two  witnesses 
carried  his  ease  no  farther.  The  magistrate,  upon 
this,  and  upon  the  appellant's  refusal  of  another 
adjournment,  not  unreasonably,  I  think,  concluded 
that  the  appellant's  claim  of  right  was  not  &on(i^<Ze, 
and  that  he  was  treepaBsing  upon  the  particular 
land  concerning  which  he  was  charged,  although 
he  might  have  some  claim  to  shoot  elsewhere.  I 
regret  that  the  case  ia  not  stated  more  clearly  and 
decidedly ;  it  certainly  is  not  free  from  ambiguity, 
bnt  reading  it  as  I  do,  I  think  there  ia  enonsh  in 
it  to  ahow  that  the  mi^atrate  might  have  oeen 

Field,  J. — am  not  able  to  come  to  the  sune 
ocmclusioD.  There  is  no  ^tinotion  in  the  prin- 
ciplea  of  law  upon  which  we  hue  the  inferences 
we  draw  from  tne  case,  but  the  statements  are  so 
ombiguons  that  we  differ  as  to  their  effect.  Lord 
Campbell  said  in  Beg.  v.  Cridland  (at  p.  867), 
"  Thongh  no  evidence  of  title  was  actually  offered, 
it  was  quite  clear  that  a  bond  fide  claim  of  titie 
was  Bet  up ;  and  when  Buch  a  claim  is  so  set  ap, 
it  Beems  to  me  that  justices  have  no  longer  juris- 
diction to  proceed  to  a  summary  conviocion." 
And  in  White  v.  Feast  (L.  Rep.  7  Q.  B.  353), 
Blackburn,  J.,  said,  at  pa^  360,  with  respect  to  a 
fair  and  reasonable  sopposition  of  right,  "  I  am  far 
from  saying  that  there  may  not  be  many  cases 
where  orders  of  a  superior  might  well  afford  fair 
and  reasonable  gronnd,"  and  he  held  the  justices 
were  right  in  their  conviction  thore^  because,  on 
the  evidence,  there  was  no  fair  or  reasonable 
jnonnd  shown  for  the  appellant's  supposition.  I 
think,  upon  the  strength  of  tboee  authorities,  that 
when  the  bona  fides  of  a  defendant's  claim  of  title 
is  ignored  by  a  magistrate,  he  is  bound  to  state 
clearly  his  grounds  for  arriving  at  such  a  ooncla- 
sion.  I  doubt,  upon  the  statements  in  this  case, 
whether  the  magistrate  understood  what  was 
snffident  for  the  appellant  to  prove,  or  even  what 
a  bond  fde  claim  of  risht  means.  I  can  well 
imagine  a  claim  of  this  kind  being  raised  upon  a 
good  foundation,  even  although  the  rector  has  long 
enjoyed  the  shooting.  It  was  proved  that  the 
appellant  was  authorised  to  go  upon  this  laud  by 
tne  people  who  rented  the  shooting  from  the 
lord  of  the  manor,  and  who  seemed  to  have 
a  bond  fide  claim  to  it.  Considering  the 
terms  of  the  lease,  and  all  the  drcumstances, 
I  do  not  think  the  mMpstmte  was  jastified  in 
drawing  the  infbrenoe  that  an  omission  to  put  a 
partfcoMr  question  was  proof  of  the  appellant's 
bad  futh  With  respect  to  his  defence.  This 
summary  jurisdiction  in  such  cases  ought  not,  in 
my  opinion,  to  be  extended,  and  the  exercise  of  it 
in  this  matter  mght  not,  I  think,  to  be  affirmed. 

Judgment  for  respondent 

Leave  to  ai^wel  wan  refiised. 

Solicitor  for  appellants,  Bisehqff,  Bompa$$t  and 
JBischof. 

Solicitors  for  respondent,  Selder  and  Bohertt, 
for  /.  WtbsteTf  Whitehaven. 
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July  10,  II.  and  25. 
Tas  Delta,  (a) 
OoUieion— Foreign  judgmeni—Estofpel—Uts 
Jftdibata — Lis  alibi  pendens, 
in  an  adiontffeoUition  a  jvdgmeni  of  a  foreign  court 
giom  in  a  cause  between  iKe  same  parties  cannot 
be  pleaded  as  an  eafojmel  unlesB  such  jttdgmerU 
was  obtained  prior  to  the  institution  of  the  adion 
in  this  country  ;  there  b&ing  no  res  judicata,  b»( 
only  lis  alihi  pendens,  when  the  plaintiff  insti- 
tuted hie  action  here,  he  can  claim,  to  proceed  to 
judgment  in  this  country  if  he  chooses. 
Semble,  a  judgmmt  in  a  forngu  court  against  a 
parson  not  subject  to  ike  jwtMltetum  of  <M 
court  to  be  an  wtopP*^  *  judgmeM  o» 

<fte  meriist  ami  not  merely  by  defauU, 
Thbbb  were  cross  causes  of  oofUsion  instituted 
respectively  by  the  owners  of  the  Italian  barque 
Erminia  Foscolo,  and  of  her  cargo  against  ths 
French  steamship  Delia,  and  the  French  company 
of  the  Messageries  Maribimes,  her  owners  inter- 
vening, and  by  the  owners  of  the  Ddtct,  against 
the  owners  of  the  Erminia  Foscolo. 

The  collieion  occurred  in  the  Straits  of  Gib- 
raltar on  ilth  Aug.  1871,  and  resulted  in  consi- 
derable dam^e  bemg  done  to  both  vessels. 

The  petition  (in  the  principal  cause  against  the 
Delta)  was  in  the  ordinary  form,  allogiog  the  buts 
charging  negligence  against  the  Delia. 

The  answer,  after  dealing  with  the  facts,  and 
enlarging  negligence  against  ^e  Erminia  Foscolo, 
contmned  as  tiflows : 

7.  The  Srminia  Foscolo,  at  the  ttme  of  tlie  eolKsioa, 
was  an  Itallu  Bhip,  uid  Iwr  ownar  waa  than,  and  almfs 
■fnoa  has  been,  and  now  is,  naident  ia  Italr,  and  aa 
Italian  Bobieot. 

8.  In  or  aboni  the  month  ot  Sspt.  1871,  ibis  owner  bmI 
msBter  of  tba  Erminia  Foscolo  ootamenoed  a  aoit  Rpiiiut 
ths  asid  oompuij,  tiie  owners  of  tha  t^d  Rt«M»hip 
Delta,  and  afrainst  the  said  staamtUp  m  tha  omrt  of  tha 
Tribonal  of  Commsroa  at  Kanaillss,  ia  tha  npsbiis  aC 
Fraooa,  and  pzayad  tha  Hid  tribonal  to  daoUrs  tb«  saU 
ownara  of  Uis  Delta  responsiUa  for  the  oonseqaanoM  ol 
the  ooUiBion  betwven  the  Ermiinia  Foscolo  and  tba  Deifft, 
on  the  night  of  tba  11th  Aof.,  aahereinbefoce  mantioaa^ 
and  to  oondamn  tba  said  dafsadaata,  the  owneta  of  As 
Delta,  to  par  to  ths  Bud  plnlntiSB  In  tiia  said  aoit  Urn 
amoant  of  tbair  danwgea  and  onatB. 

9.  In  or  abont  tha  aaid  month  of  Saptambar  1871,  tks 
makter  of  the  Delta  and  the  oompanr  of  tha  llaaaagwiBS 
Uaritimes,  the  owners  of  the  aaid  steaatship,  ituUtatBd 
prooeedinge  against  the  master  and  owner  of  the  Erminio 
Foicoio,  and  toe  uid  barque  in  the  said  Tribnanl  of  Cobb* 
merca  at  MaiseiUea,  and  prayed  the  said  tribonal  to  vm- 
demn  the  defendants  in  the  said  waH  jmailj  and  eavanflr* 
the  one  as  maater  and  tha  other  aa  owner  of  the  Ermi»i» 
Fotcolo,  to  be  oivilly  lisbla  to  pa^  to  tha  said  oampaar 
the  amount  of  the  damage  and  uMsea  oocnsioned  to  tha 
Delta  in  the  said  oolliBton  between  the  D«U<t  and  tba 
Erminia  Foeeolo,  which  had  taken  place  hi  the  Strut  of 
CMbraltar,  as  baiain before  mentioned,  by  ths  improper 
navigiUioB  of  the  captain  of  ths  Enmnia  fbsoolo,  tofa- 
ther  with  ooats. 

10.  At  the  time  of  tha  institation  of  the  said  raapMttTa 
anitB  and  prooeediasB,  and  ontil  and  at  tha  time  of  the 
JodgmBBta  itlven  in  the  saaw  as  barainaftar  aaantioaed, 
the  said  TMonal  of  Commeree  waa  a  eowt  oC  eoBiinteBt 
jnriBdiotion  to  entertain  the  Baid  aaite  and  proaM-diDgs, 
and  to  ai^jndioste  thezanpon,  and  had  jariaaiatiim  unt 
iha  uid  parties  to  the  said  snita  and  ptooeediBca  in  aad 
abont  the  premiiea, 

(a)  Baportedbf  jAJUaP.AaitMAUfBav.,  BBilMar«frXew. 
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11.  n»  BMtar  KoA  oini«ni  of  ths  Delta  duly  ftppewred 
HdetadHito  in  the  iiUi  brought  agftinrt  them  by  tbe 
Mid  iBMter  And  om»t  of  the  £r«un»a  FoteoTa,  in  the 
•aid  Tribnnal  of  Comtneroo  as  aforeaaid,  and  Um  uid 
nattn  and  owner  of  the  Brminia  FottoXo  appaand  and 
dafcnded  ths  initbroaghb  by  the  eaid  master  ud  ownen 
of  the  iteUa.  Ssbaeqnently  to  sneh  i^pearanoei  pro- 
Medinga  wm  doi^  ud  and  tabn  in  tha  aatd  raits 
bafore  the  uld  tribnnal  la  aosoKdanoe  witli  tha  Inwa  of 
Anoa. 

1&  After  Mreral  adjoammenti,  granted  at  ibe  request 
tiie  master  and  owner  ot  the  JSrv^nia  FottQlo,  ^ 
cave  wUeh  tb^  had  bnmght  against  the  said  oompany 
of  the  llMSBgaiiee  Maritimee,  the  owners  of  the  DM%, 
wesdeAnitriy  Axed  for  hearing  by  the  Mid  tribwial  apon 
the  22iid  Deo.  1871.  Upon  the  eaid  23nd  Deo.,  tha  said 
Itibnnat  of  Comneroe  d^vared  jadgment  by  defanit 
against  the  plaintilFs  in  the  said  asit,  and  rejeoted  thef  r 
elaiin  agafaiai  ibe  said  oompany,  and  diamiaaed  the  said 
eonpaay  front  the  nit  brought  against  them  as  afore- 

U.  The  oaase  broaght  by  the  owners  (rf  tlie  DtUa 
tmian  the  master  and  owner  of  the  Erminia  FqkoIo  was 
•boq)potnted  by  the  aald  Tribonal  of  Commeroetobe 
hasid  spoa  the  a^  2!tDd  Deo. ;  and  upon  the  said  day 
Oe  plslntiffs  in  the  said  oanse  having  prored  their  oaee 
is  the  eatisfiMti<»i<rf  tihe  court,  and  toe  defendants  in 
tte  said  oanse  not  wpeaiing  to  oontvadiot  their  eTidenoe, 
the  said  IMbnnal  of  Commeroe  deUrered  its  judgment  in 
tiw  said  flanse,  and  oondemued  the  master  and  owner  of 
tte  JSnnt'nui  Foteolo  to  pay  to  the  said  oompany  the 
aaonnt  of  the  loss  and  damage  snatained  by  the  Delta 
by  reason  6t  the  said  ooUisioD,  whioh  was^  by  the  said 
l^gnont,  determined  to  hare  been  oecasioned  by  the 
nipn^wr  navigation  of  the  Sminia  Fotcolo. 

14.  Notiee  ot  the  said  decrees  was  duly  given  to  the  said 
owner  and  maatex  of  the  SrmiMa  Foacolo  in  aooordanoe 
with  the  reqoiremente  of  the  kw  of  Franoe,  aad  all 
ttisgs  <n  the  plaintUts'  part  have  been  done  to  make,  toA 
Iheasid  judgmaats  have  now  by  the  law  of  Franoe  beoorae, 
and  tie  valid  aad  oonohima,  aad  final  jadginrata,  aad 
binding  npon  flis  H**"***^.  aad  axe  atUl  in  fnll  force 
wdeAct. 

15.  The  defeodaate  rabmit  to  this  honourable  eonrt 
ttaftby  teaaoB  dt  the  aforesaid  judgments,  the  plaintifls 
oaght  not  to  be  allowed  to  foxther  praaeanie  the  rait 
HiifBstthei>sUa. 

To  Uiia  anawer  the  plMntiflii*  lolioitor  replied* 
an^  aftor  dealing  with  the  fiwta,  averred  as  fd- 
IjOwa: 

3.  HedanieatbetmihoC  thd  sereral  allegationa  oon- 
iiinediatheSth.  9th,  10th.  11th.  Uth,  13th,  and  14th 
■ttiolesof  thessid  answer. 

8a.  He  s^  that  if  any  such  rait  as  stated  ia  tha  8th 
■rtiele  of  the  said  answer  was  brought  in  the  namea  uf 
Uw  master  and  owner  of  the  JSrmitwa  ^okoIo,  the  brings 
bag  ot  aaeh  snit  was  never  anthoriaed  or  ratiBed  by 
tha  plaiatUI,  fha  owner  of  tha  oatgo  o<  the  Erminia 
PMoele. 

4.  He  aays  'that  it  any  suit  was  oommeaeed  by  the 
iWMr  and  maBtarofthe£rmMitaiV>*«oIOjas  in  the  said 
Nh  artiole  alleged,  it  waa  oommenoed  against  the  ownara 
<  SwI>eUa  only  and  not  against  the  i)BUa,  and  that  it 
■as  nbeequeDtly.  and  before  the  22iid  Deo.  1871,  aad 
Mtora  the  18th  Nov.  1871.  the  day  ot  the  Institation  of 
Us  suiL  and  before  the  90th  day  of  the  same  month,  the 
■y  of  tiie  appearaaoe  of  the  defendants  herein,  aban< 
loood  by  the  master  and  owner  of  the  SrMinia  rotcolo, 
ad  thai  the  judgment  in  the  12th  artiole  of  the  said 
aawsr  stated  was  and  ia  a  judgment  of  nonsuit  only, 
ad  not  a  jadgment  tm  the  merits. 

6.  If  any  aneh  judgment,  as  in  the  s^d  ISth  artiole 
Oeged,  was  delivwea  1^  the  said  Tribunal  ot  Commeroe, 
i  waa  delivered  in  dwanlt  ot  appeannoe  of  the  said 
■Iter  aad  owner  ctf  the  Ammta  Foaeola,  aad  withmtt 
|r  evidenoe  baing  pnvionsly  given  before  the  aaid 
umnal,  and  was  not  and  is  act  a  jodgmaat  oa  tba 
wits. 

8.  Tb»  said  owner  and  master  of  the  Srminia  Foteolo, 
id  the  said  owners  at  eargo  respeotivaly,  were  not,  nor 
ae  «  warn  a«y  or  sUhar  of  them  at  the  Uma  of  the  am- 
foSng  ol  tha  aald  oolUaic^  or  at  any  time  aftvwarda, 
tbjeota  or  a  subject  al  Vnaoe,  at  reaident  or  present 
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end  the  said  owners  ot  oargo  reapeotively,  had  not  any 
notice  of  the  said  alleged  decrees  within  the  tine 
allowad  by  the  law  of  JFnnee  far  aa  appeal  thsraCram 
raspaatirely. 

To  thig  reply  the  defoodaatB*  lolioihm  re- 
jtaned  as  follows  : — 

1.  As  to  the  4th  artiole  ot  the  reply,  they  deny  that  at 
aoy  time  before  the  aaid  22ad  Deo.  1871,  ue  said  owner 
and  master  of  the  Erminia  Fotmlo  abandoned  the  said 
prooeedings  and  soit  institated  by  thau  ia  tha  aaid 
Tribunal  of  Comneree  at  UaraeQIaB. 

2.  They  deny  the  allegations  contained  in  the  5th  aad 
7th  arti<^  of  the  said  reply. 

3.  Tbv  aubmit  that  the  allegatione  contained  in  the 
Sth  article  of  tbe  reply  are  immaterial  under  the  oinnun- 
stanoes  set  forth  in  the  Sth  articlaof  the  eaewer. 

4.  By  the  law  of  tbe  kingdom  ot  Italy,  and  by  treaties 
between  Franoe  and  Italy  heretofore,  and  now  eziatiog 
and  in  force,  and  parttcaUrly  by  tbe  treaty  between  the 
said  oouBtcies  ot  the  24th  Uaroh  1760,  it  is  provided  that 
tbe  Supreme  Couts  ot  Italy  should  be  goided  by  letters 
of  request  of  the  Supreme  Courts  of  Franoe  in  giving 
ezeontory  effeot  and  force  within  the  aaid  kingdom  ot 
Italy  to  tbe  sentenoea  and  judgments  of  the  ooorts  of 
Franoe  aooording  tolaw. 

5.  On  the  12th  Feb.  1873,  the  defendants  in  this  rait 
duly  obtained  from  the  Court  (rf  Appeal  of  Aix  in  the 
Bepnblio  of  Franoe,  being  a  Supreme  Court  of  Franoe 
wttnin  the  meaning  of  the  aaid  lawa  and  treaUee,  a  letter 
of  reqoeat  addressed  to  tbe  Court  ot  Appeal  ot  Oenoa  ia 
the  naid  kingdom  of  Italy  requiring  ezeoutoty  force 
and  ezeoaUon  within  the  tbe  said  kingdom  to  be 
given  to  the  sentences  and  jadgments  of  the  said 
Tribunal  of  Commeroe  of  Marseilles  alleged  in  tbe 
12th  and  13th  articles  of  the  anawer,  and  the  said 
ownsr  and  master  of  the  Srminia  Fottolo  were  dnly  cited 
to  appear  before  tba  aaid  Court  of  Appeal  of  Oenoa  to 
answer  to  tbe  prayw  and  request  that  ozeratory  foroe 
should  be  givm  to  tbe  aaid  jadgments  aa  aforeeud ;  the 
aaid  owner  of  the  ^rnitnta  Foteolo  appeared,  and  op> 
poeed  the  said  prayer  and  leqaeat. 

e.  On  the  40t  day  of  Jane,  1S72.  the  siud  Court  of 
Appeal  ot  GeaoB,  bAag  a  SaprsM  Coort  <A,  Italy  within 
the  meaning  of  the  aaid  laws  aad  treaties,  after  hearing 
the  pleadings  and  exoeptloas  of  l^e  aaid  owner  of  the 
Erminia  Foteolo  in  oppoaltlon  aad  oonbAry  thereto,  re< 
jeoted  every  petition  and  exoepticm  of  the  said  ownsr  of 
tha  Srminia  Foteolo,  aad  decreed  and  declared  that 
ezeontivy  ftaoe  mnet  be  aad  tbareby  was  given  to  tha 
said  sentences  and  judgments  dslivered  by  the  said 
Tribonal  of  Commeroe  of  Harsrillee  in  the  suits  respec- 
tively  brought  by  the  defendants  and  the  said  ownsr  and 
master  of  the  Ermmia  Foteolo  as  est  forth  la  the  answer 
died  herein,  and  deplared  tbe  said  judgments  to  be  eieon* 
tory  within  the  eaid  kingdom  oi  Italy. 

7.  The  aald  jodgmente  of  the  said  Tribunal  ot  Com- 
merce of  HarseiUiw  set  forth  in  tbe  18th  nod  18th 
artiolea  of  tha  answer,  aad  the  said  jadgoient  of  Oonrt  of 
Appeal  of  Oenoa  are,  by  reasoa  oc  the  prenrises  valid 
and  binding,  and  oonoluaive  apon  the  s^d  owner  of  the 
Erminia  Foteolo  in  Italy  aa  well  aa  in  Franoe,  and  by  the 
law  of  Italy  aa  well  aa  by  the  law  at  France,  the  aaid 
owaer  of  the  Ermiaia  Atoclo,  oaa  of  the  plaintiffs  in 
this  soit.  is  barred  aad  ptaolnded  from  raooveriiw  any 
damages  from  tha  defeadaata  la  raapaet  ot  tha  ooUiaioa 
between  the  Delta  sad  tha  Ermma  Asoelo,  allsged  ia 
the  petition. 

8.  The  defandaati  lapaai  the  sabnJasion  oentalnad 
in  the  ISOi  artiide  of  the  aaawar. 

The  platntiffB*  solicitor  concluded  the  plesdinga 
by  denying  the  allegatioiu  o(  the  rejoinder,  and 
alleging  that  the  rejoinder  was  bad  in  sabstancc. 

The  pleadings  in  the  oross  cause  merely  raised 
the  qneation  at  the  nmliffence  (d  the  two  rassels. 
and  made  no  mention  oc  Uie  point  of  law  raised  in 
the  principal  caose. 

Tbe  causes  wore  first  called  on  for  bearing  in 
Jnl;^  1874,  before  the  jadge  (Sir  B.  Fhillimore), 
assisted  by  Trinity  Masters,  bat  at  that  time  ibe 
parties  were  not  preinred  to  go  into  the  defence 
raised  upon  tbe  pleaaiogs  under  tbe  judgment  of 
the  French  tribunal,  and  on  that  point  !the  cose 
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adjoDTned;  baton  the  merits  the  juc^ deter- 
mined to  hear  the  cause  <2e  hene  esse,  and  the  cause 
vas  accordinglj  heard  on  the  merits,  and  the 
Delta  was  found  alone  to  blame  for  the  collision, 
uid  the  fVirther  hearing  on  the  points  of  law  was 
adjooroed. 

July  10  and  11. — The  canse  again  came  on 
for  hearing  before  Sir  R.  Phillimore,  in  the 
Admiralty  Division.  It  was  then  proved  that 
the  jndgments  stated  in  the  pleadings  had  been 
giTen  by  the  French  tribunal  at  Marseilles,  and 
that  nnder  the  treaties  mentioned  in  the  fourth 
article  of  the  rejoinder  the  Court  of  Appeal  at  Aix, 
ibe  proper  tribunal,  addressed  leHre»  rogatoima  to 
the  Court  of  Appeal  at  Genoa,  and  that  in  oouse- 
qnence  of  such  letters  the  Court  of  Appeal  %t 
Genoa  declared  thesaid  jadgmeDtstobeMceentoiy 
within  the  kingdom  of  Italy;  and  it  was  also 
proved  that  the  plaintiff  appeared  and  opposed 
such  declaration  by  the  Italian  tribunal.  The 
judgments  mentioned  were  respectively,  in  the  case 
agamst  the  owners  of  the  Delia,  a  jndament  for 
the  owners  of  the  Velid  by  reason  of  want  of 
prosecution  by  the  owners  of  the  Ermtnia  Fos- 
colo ;  and  in  toe  case  against  the  owners  of  the 
Ermima  Foseolo,  a  judgment  for  the^owners  of  the 
Delta  by  default  of  appearance  the  owners  of 
the  ErminiaFoscolo  ;  and  there  was  no  decision  on 
the  meriCs  of  the  case  either  in  the  French  or 
Italian  tribunal.  Several  French  and  Italian 
advooates  vers  called  to  giTS  evidence  as  to 
die  foreign  hnr.    They  stated  that  in  a  case 

oollision  a  jndgmont  slTai  aasiast  a  ship  and 
its  owners  was,  Frenoi  and  Ttalian  law,  also 
binding  npon  tiie  owners  of  the  cargo  represent- 
ing that  ship,  as  the  ship  and  its  owners  repre- ' 
aented  all  the  interests  embarked  in  the  ship  at 
the  same  time.  The  owners  of  the  cargo  of  the 
Ertwinia  Fosoolo  had  no  notice  of,  and  had  never 
been  summoned  in  the  proceedings  in  the  French 
and  Italian  tribunals,  although  they  had  a  house 
at  Marseilles.  There  was  a  difference  of  opinion 
between  the  French  advocates  as  to  the  binding 
effect  of  a  judgment  by  deibalt,  some  asserting 
that  a  indgment  hr  default  not  appealed  from  was 
as  binding  as  a  judgment  on  the  merits,  and  pre- 
vented any  further  proceedings  betwe«i  t^e  same 
parties ;  and  others  being  of  opinion  that  a  party 
condemned  fay  defaalt  mi^ht  nnder  oeitun  cir- 
onmstances  renetw  prooeedingB  against  the  same 
parties,  a«,  for  instance,  where  a  jndgment  by 
default  has  not  been  executed  within  six  months 
from  its  being  pronounced,  and  it  consequently 
becomes  lapsed  (non  avenu:  See  Code  de  Fro- 
oedure,  sect.  156).  Neither  of  the  judgments 
before^mentioned  had  been  executed  eitner  by  the 
French  or  Italian  tribunals.  French  and  Italian 
law  are  the  same  upon  these  matters. 

The  remaining  facts  and  dates  are  folly  stated 
in  the  judgment. 

Milward,  Q.C.  and  E.  C.  Olarkeon,  for  the  JB^r- 
mima  Foecolo. — We  ask  for  judgment  notwith- 
standing the  defence  made  by  the  owners  of  the 
Delta.  As  for  as  relates  to  the  owners  of  the 
cargo  of  the  Brminia  Fo$eoiOt  they  never  were 
summoned,  and  had  no  notice  of  the  fordign  pro- 
ceedings, and  hence  cannot  be  boimd  1^  them. 
The  present  action  was  commenced  (18th  Nov. 
1871)  before  they  obtained  judgment  in  the  French 
actions  (22nd  Dec.  1871),  and  they  appeared  in 
this  action  without  protest  {20th  Nor.  1871)  and 
gave  boil,  and  then  they  suboeqaently  (15th  Jan. 
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1872)  commence  a  cross  action  in  this  court  against 
the  Erminia  Fo»ecio.  In  none  of  their  proceed- 
ings do  they  mention  the  French  judgments  oattl 
the  answer  in  the  action  against  the  Delia,  la 
the  petition  ajrairst  the  Erminia  Foieolo  there  is 
no  mention  m  those  proceedings.  These  jodg* 
ments  are  a  good  answer  to  the  aotion  if  they 
amount  to  an  estoppel,  and  a  jadgment,  to  be  an 
estoppel,  must  be  a  judgment  on  t£e  merits  of  tiie 
case.  There  is  no  case  which  establishes  that  a 
jadgment  other  than  a  judgment  on  the  merits  is 
an  estoppel.  Again,  before  a  indgment  can  he 
pleaded  by  way  of  estoppel,  snob  esct^ipel  most 
nave  been  (^)OTataTB  at  the  time  of  the  institntun 
of  the  oanse  in  which  it  is  pleaded ;  it  cannot 
become  an  estoppel  during  the  prooess  of  the 
.cause.  There  was  no  Jadgment  in  the  French 
tribunals  until  after  this  cause  was  institated  in 
this  court,  and  conseqnentty  there  can  be  no 
estoppel.  The  owners  of  the  Delta  should  hare 
followed  the  coarse  indicated  in  The  Mali  Ivo 
(L.  Bep.  2  Adm.  &  Soc.  356),  and  hare  pot  the 
owners  to  their  election  as  to  which  actitm  thw 
would  continue,  and  should  have  pleaded  It*  olin 
•pendme,  not  res  judicata.  There  was  no  jadgment 
in  Italy  until  4th  June  18^  that  is.  alter  the 
defendants'  answer  was  filed  (22nd  Much  1872), 
and  oonseqaently  at  that  time  there  was  no  jadg- 
ment in  Sialy.  An  BnglMi  court  will  examise 
into  a  fbreign  judgment  before  giving  it  eSbot : 
[Don  V.  Lippman,  5  C.  &  F.  1.) 

The  Admiralty  Advooafe  (Dr.  Deane,  Q.G.)  and 
B.  S.  TTe&stor,  for  the  Delia.— Tim  is  w  jtutteote. 
There  have  been  judgments  hy  defimlt  against 
,plaintiib(  and  these  are  binding  against  them,  and 
'most  be  acted  upon  by  EnsUsh  conrts  so  long  as 
they  are  in  aocordamoe  with  French  law,  and  there  is 
a  duty  upon  the  plaintiffs  to  obay  those  jodgmenta : 
(8ch%btby  T.  WeateHhoh,  L.  Bep.  6  Q.  B.  155.V 
That  they  are  binding  nj>on  the  plaintaffa  m 
accordance  with  Frendi  law  is  clear  from  the  eri* 
done©  laid  before  the  court.  There  was  a  doty 
apon  the  plaintiffs  to  obey  the  jadgments,  becanae 
they  themselves  were  sningtfae  defendants  in  respect 
of  this  same  collision,  and  were  constructively  pre- 
sent in  Marseilles  by  their  aamt  or  advocate  imaik 
the  adiions  in  the  Tribunal  of  Commerce  were  earn- 
-menced  and  jndgment  was  givm.  Moreover,  in 
conseqnence  of  the  treaties  existing  botwaaa 
France  and  Italy,  the  judgments  became  Ti»ii— t 
jadgments,  and  the  plaiubffa  were  ItaUan  Bnb> 
]eatB  and  resident  in  Italy,  and  henoe  tiien  ivaa  • 
dntry  to  obey  those  iudgments.  A  jndgmenfe  aot 
appealed  from,  whether  bj  de5mlt  or  not,  paaass 
into  res  judieaia,  and  when  once  it  is  rss  juJiaafc 
it  bars  further  proceedings  between  the  sane 
partioB,  and  is  a  good  plea  to  an  aotion  bvougfafc 
by  the  party  who  has  been  oondemned. 

Kartin's  Droit  des  Osas,  ToL  I,  s.  M ; 

Wflstkke'a  Intanwtunial Imw,v.  376 ; 

Stoir's  Gonfliot  of  Laws,  u.  59B.  at  a»q. ; 

Omiaral  Steam  SfamgaUon  Oompamm  v.  QinHn,  U 

M.  A  W,  877 : 
Dig.  o.  44,  tit.  1 IL,  De  saetvtkaibas.  Da  SMSvHoaa 

mindioatiB. 

A  jndgment  by  definilt  in  a  foreign  ooort  oammA 
be  qoeationd  bv  the  party  agfldnat  whom  it  haa 
passed,  where  ne  has  soqjeoted  himself  to  tba 
1  nriadictim  and  has  had  aotioe  of  tba  proean^TigB, 
and  even  in  some  cases  when  be  has  bad  na 
notice: 

TarUtm  v.  TarlsfM,  4  H.  *  8. 20 ; 
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DiT.l7;  8i  L.  I.  Bap.  -N.&BII2}.33  X..  T.  Bep. 

rottiM  T.  i)MMivM,  4  B»iL  ao. 

(Sir  B.  PHUXiifOKB.— It  tmma  clear  that  a  foceisn 
jodgnieiib  on  the  meritB  of  a  cue  may  be  an 
estoppel,  bat  how  can^iatbe  the  case  where  there 
has  been  no  deoiaion  on  the  merita  P]  Where 
there  has  been  notice  to  the  party  in  deSuilt  he 
must  answer  for  his  own  defatdt 

MHvoard,  Q.O.,  in  reply. — ^No  jndgment  can  be 
an  estoppel  unless  it  has  been  controverted  on 
th«  merits :  {hixMintady.  Maple,  17  C.  B.,  N.  S., 
S56.) 

Our.  eicUiJyuU. 

Jidy  25,  1879. —Bit  B.   PHEUHfOBE.— These 
are  crois  caoaes  of  eollision,  bsoaght  originally 
in         High  Coorb  of  Admiralcy;  &e  first 
by  the  owners  of  the  barqae  Srawnia  Foscolo, 
and   the  owners   of   the   cargo,  against  the 
steamship  DsUa;  the  second  by  the  owners 
of   the  Ddta  against   the   Ermmia  JVjsooZo. 
la  tbe  Bait  against  the  Ddta  tiie  proeeedings, 
faamdes  nanatuur  in  tiia  twdinsTy  form  tha  inoi- 
dSBts  of  the  oculiBion,  tbIm  a  farther  iasoe,  or 
farther  issues,  in  the  following  manner.  Artu^a 
7  to  15,  iodnsive,  of  the  answer  as  ammded,  are 
OB  follows :  (The  leamed  jodge  then  read  those 
articles  of  the  answer  as  f^ven  above.)  Artioles 
3  to  7,  inclosive,  of  the  reply,  as  also  amended, 
are  as  follows :  The  trath  of  the  allegationa  of  the 
answer  is  denied,  and  it  is  further  stated :  (the 
leamed  judge  then  read  the  reply  as  given  above.) 
A  rejoinder  was  pat  in,  whioh  was  as  follows : 
(as  given  in   the   rejoinder    set  oat  above.) 
The  pleadings  in  the  Ermiaia  Foscolo  msttAj 
raise  the  issae  as  to  tiio  blamsworthiasss  of  the 
two  vessels.   When  the '  oanses  oame.  on  loc  hear- 
ing, by  arrangement,  the -last  qnestion'was  deter- 
mmed  first,  and  in  the  xssalt  I  then  fonnd  the 
JJeUa  alone  to  blame  for  tha  collisum.  The  point, 
however,  remains — on  whioh  oiriinaas  of  foreign 
jurats  and  others  have  been  since  taken,  and 
whidi  was  finally  anpied  an  the  lOfch  of  this 
mondi— whe^er  the  qnestion  in  dispute  between 
the  parties  had  not  previously  been  determined 
by  aiMitiier  competent  court,  so  that  the  matter 
was  in  the  category  of  ret  judicata.   The  collision 
ooenrred  on  11th  Aug.  1870,  off  Gibraltar.  On 
9th  Sept.  1871,  the  captain  sad  owners  of  the 
Delia  instituted  a  suit  in  the  Court  of  Commerce 
at  Marseilles  against  the  captain  and  owners  of 
the  Ermmia  Woacolo.   On  ^th  Sept.  a  suit  was 
institiited  in  the  same  ooort  by  the  owner  of  the 
jSrmtnta  "FostxHo  agunst  the  owners  of  the  DeUa. 
Some  adionrnmeuts  of  the  two  suits  were  had, 
and  on  toe  22nd  Dec.  the  tribunal,  in  the  suit 
bronsht  against  the  captain  and  owners  of  the 
Brmmnia  FomcoIo,  prononnced  jndgment  against 
the  defendants,  fbrae&olt  of  appearanoe,  condemn- 
ing tham  in  the  plaintiffl'  damiwes  and  oosts. 
On  the  same  day  the  tribunal,  in  the  suit  broagbt 
mgasnst  the  owners  of  the  Delta,  pronounced 
judgment  against  the  plaintiff  for  default  of 
jnoaecotion,  condemning   him    in   costs.  By 
a   treaty  of   1760,  between   France   and  the 
kind^m  of  Sardinia,  the  Sapreme  Commeroial 
Ooarts   of  either    country   were   to  execute 
the  decrees  of  each  other.   A  petition  was  pre- 
sented by  the  oirners  of  the  Delta  to  the  Court  of 
Appeal  at  Aix,  praying  that  oonrt  to  pat  in  force 
the  pmiBflu  of  this  tviaty  hy  ssDding  letters  of 


rAsH. 


request  (xequitilitmee — leitrss  rcgcUoiree)  bo  the 
Court  of  Appeal  at  Genoa.  Such  letters  were  ac- 
oordinely  decreed  by  the  ooort  at  Aix  on  12th 
Feb.  1872.  On  24th  Feb.  a  citation  out  of  the 
Ooort  at  Genoa  was  served  on  the  owners  of  the 
Erminia  Foteolo;  a  further  citation  seems  to  have 
been  served  on  the  12th  of  the  month,  and 
on  the  4bh  Jane  the  Gourt  et  Genoa,  having 
beard  arguments  on  both  sides,  decreed  that 
executive  force  mast  be  given  to  the  iudg- 
ment  of  Gourt  of  Commeroe,  and  con- 
demned  the  owners  of  the  Erntinia  Foeeolo  in 
coats.  Some  attempt  seems  to  have  been  made  to 
execute  this  judgment,  bat  altimately  it  iwmained 
nnexeoutod.  In  the  meantime  the  suits  in  the 
'Sigh  Conrt  of  Admiralty  faatd  already  been  insbi- 
tcted.  That  gainst  the  Delta  was  instituted  on 
the  leth  Nov.  1871,  and  an  ^pearauce  was  entered 
by  the  owners  of  the  Delta  on  the  20tfa,  that 
appearance  being  not  under  protest,  bat  absolute. 
The  sait  against  the  ErmitUa  Foscolo  was  insti- 
tuted on  the  the  13th  Jan.  1872,  and  an  appear- 
ance was  entered  on  the  same  day.  The  judg- 
menta  in  the  Court  of  Commerce  were  not  ren- 
dered till  the  22nd  Deo.  1871,  so  that  at  the  time 
of  the  institution  of  the  suit  against  the  Delta 
Emd  of  the  appearance  of  the  owners  of  tiie  Delta 
the  suit  in.  the  Court  of  Commence  had  not  passed 
into  rea  judicata,  bub  was  only  a  lis  alihipeHdma. 
After  the  judgment  in  the  Court  of  Commeroe  the 
owners  <»  l£e  I>sUa  institoted  this  suit  here 
against  the  Erminia  Fo$eolo,  and  filed  pleadings  in 
their  suit,  in  which  no  mention  is  made 
of  the  judgment  oftheOourtof  Commeroe.  On  the 
qnestion  oE  foreign  law,  both  French  and  Italian 
aidvocates  were  mcaniined.  Their  evidence  left  it 
at  last  doubtful  whether  the  judgment  of  the 
Court  of  Commeroe,  rendered  as  it  was  in  default 
of  appeManoe,  never  having  been  executed,  would 
now  nave  in  France  or  Italy  the  force  of  a  rea 
judioaia.  Bat  I  think  it  nnneeessary  to  go  uito 
their  evidence  in  detail,  as  I  am  of  opinioa  that 
this  defence  most  fisil  &w  two  reasons.  Tha  first 
is,  that  at  the  time  when  Uie  snit  against  the  Dslto 
was  began  here  there  was  confessedly  no  reajudi- 
oata,  there  was  only  a  lie  alibi  psiwsnt.  If  the 
owners  of  ibe  Delia  had  wished  to  escape  from 
having  two  suits  gainst  them  for  the  same  matter 
brought  to  a  hearing,  they  should  have  put  the 
owners  of  the  Erminia  Foeeolo  to  their  election, 
compiling  them  to  abandon  one  or  either  of  the 
suits,  aooording  to  the  rale  laid  down  by  me  in 
The  Mali  Iw>  (L.  Bep.  2  Adm.  &  Ecc.  356),  and 
quite  recently  applied  in  the  Cattarina  Ohiaazaro 
(L.  Bep.  1  P.  D.  &  A.  363  ;  34  L.  T.  Bep.  H.  S. 
312 ;  3  Asp.  Mar.  Law  Cas.  170).  As  regards  the 
suit  against  the  ErmitUa  Foscolo,  it  was  broaght 
by  the  owners  of  the  Delia  while  a  foreign  Its  was 
pending.  They  oannot  be  heard,  therdbre,  tn 
ol^ect  that  that  lis  is  a  bar  to  tin  decision  on  Ihe 
merits  of  the  suit.  The  second  reason  is,  that  the 
foreign  judgment  not  having  been  raudared  on 
the  merits  of  the  case,  bat  on  matter  of  form  only, 
cannot  be  set  up  as  a  bar  to  a  decision  on  the 
merits.  It  is,  however,  upon  the  former  ground 
that  this  judgment  is  prinotpallyfoanded.  I  have 
already  prouounoed  the  Ddta  to  be  aloue  to  blame 
for  the  collision.  I  must  now  prononnoe  that  the 
further  defence  raised  on  behaif  of  the  owners  of 
the  Delia  is  not  sustained,  and  that  tiiey  mnst  be 
condemned  in  the  damages  oooaBioned  by  the 
ooUiidon,  «Kd  in  the  oosts  of -the  eaitr^«ad  I.vnBb 
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dismiBs  the  anit  agaiuat  ihe  f  nmnta  JWwIo  with 
ooats. 

Solidtor  for  the  owners  the  Srminia  Foaeolot 
Thomat  Cow^. 

Sdioitora  foe  the  owners  tl  the  iMto,  OeIIa%, 
fion,  end  Warton. 


TtuMday,  May  16. 
JBa  Smith  and  07BEBS.(a) 

Tradxee — Ooliinon  upon  AijfA  sea* — BrffitJi  and 
foreign  thip — Jurisdiction — Service  out  of  the 
jttriadieHon — Rulea  of  the  Supreme  Oourt,  Order 
II.  r.  4;  Order  XI.  r.l. 
Where  an  Englith  ship  i$  damaged  in  coUiaion 
upon  the  high  seat,  outside  any  territorial  juris- 
aidion,  hu  a  ship  owned  hy  a  foreign  company 
establiahed  abroad,  there  ie  no  power  to  issue  a 
writ  for  service  out  of  the  jurisdiction  upon,  or  of 
whim  notice  is  to  be  given  out  of  the  jtirtsdietion 
tOt  the  foreian  company,  and  claiming  damage  in 
raspeet  of  the  eoZItnon. 
SenMe,  ihat  "viithinihsjvrieAietion'* in  Orders  U. 
and  XI.  of  the  Bwpreme  Cowri  Bulef,  fnawM 
v/iOnn  (he  terrHoriaijwriatUtiion. 
Jx  Jan.  1876  the  Brituh  ateamahip  City  of  Meeea, 
being  about  nme  miles  flrom  the  month  of  the 
river  Tanpis,  and  npon  the  high  aeas,  came  into 
ooIliBion  with  the  steamship  Insulana,  behmging 
to  the  Bmpreza  Insnlana  UompanT — a  company 
owning  steamshipa,  and  oarrying  on  their  baBmeas 
at  Lisbon.   Considerable  damage  was  done  to  the 
City  of  Mecca. 

An  application  was  made  by  anmmons  in 
chambers,  on  behalf  of  the  owners  of  the  City  of 
Mecca  (Smith  and  others),  under  the  Bnlea  of  the 
Sapreme  Oonrt,  Order  II.,  rale  4,  and  Order  XI., 
role  1,  that  a  writ  endorsed  with  a  claim  for  oom- 
pensation  for  the  damage  so  done  might  be  iaaned 
for  service  ont  of  the  jnriadiotion  npon,  or  of  which 
notice  mi^t  be  given  out  of  the  jnriadiotion  to,  the 
Eropreza  Insnluta  Company. 

Li  an  affidavit  need  in  aapporfe  of  the  anrnmons, 
it  waa  stated  that  the  Emprsza  Insalana  Company 
carried  on  bnsiness  at  Lisbon,  that  the  members 
of  the  company  were  not  British  aubjects,  and  that 
the  Insuiana  was  registered  at  Lisbon  as  belong- 
ing to  the  directors  of  the  company. 

The  judge  having  adjonmed  the  summons  into 
oonrt, 

E.  0.  Olarkeon,  on  behalf  of  the  owners  of  the 
City  of  Mecca,  contended  that  the  collision  having 
occurred  on  the  high  seaa,  which  is  within  the 
jurisdicticn  of  the  Admiralty,  the  act  done  was 
dono  within  the  inrisdiotion.  Hence,  under  Order 
XI.,  rule  1,  and  Order  II.,  rule  4,  of  the  rules  of 
the  Supreme  Court,  the  conrt  has  power  to  order 
the  writ  to  issue,  and  can  direct  service  <tf  notice 
of  the  writ  out  of  the  jurisdiction. 

Sir  K.  Fbiixtvohb.— In  this  case  the  court  would, 
if  the  Insulana  could  have  been  arrested  within 
the  territorial  jurisdiction,  have  exonised  juris* 
diction  ao  far  as  the  res  waa  omoemed,  but  it 
would,  under  the  old  law,  have  posaessed  no  juris- 
diction t»|)erson(>moTerthe  owners  of  the  Teasel, 
unless  they  conid  have  been  served  with  a  ottation 
wiHiin  the  territorial  jurisdiction.  I  do  not  think 
that  the  Legislature,  in  enacting  the  Ist  rule  of 
the  11th  order  in  the  schedule  to  the  Judicature 
Act,  contemplated  any  alteration  of  the  law  in  cases 

(«)  B«portad  fej  Jakib  P,  AMratsAf  Kiq.,  BanlsUMUiair. 
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similar  to  the  present,  and,  in  the  droumstanoes, 
I  am  not  satisfied  that  I  can  grant  the  leave  ask«d 
for.  If  I  acceded  to  the  application  I  should  be 
ezarcdaing  a  joriadiction  in  psrsonom  over  personi 
for  doinff  an  act  at  a  time  when  they  wen 
without  the  teorritorial  jurisdiction  tA  this  conntrj. 

Motion  refused. 
Solicitors  finr  the  owners  ^  the  Oiis  of  Meeea, 
QeOaHUi,  Bone,  and  Whairtm. 


DirOBOB  BVStNESS. 
Tuesday,  May  2. 
GiADSTOKi  V.  OLja)BTon.(a) 
Marriage  set&ement — Decree  ahsahUe  for  divorce— 
Variation  of  setHemeni  e^er  decree  lAsoluie— 
Income  of  vtife  where  husband  the  respondeni-" 
Conditions — Dum  casta  vixerit—Dum  casta  et 
solaviBBerit. 

Where  the  court  has  varied  a  settlement  afler 
decree  absolute  for  a  divoree,  and  ordered  twy 
manf  tf  a  fixed  meome  to  tke  w^e,  if  ahe  m  aa 
innocent  party,  the  oourt  wHl  not  impoee  tJie  con- 
dition dum  casta  et  sola  viaeiitt  or  dum  sola 
vwenf. 

In  this  ease  Ifra.  Gladstone  petitioned  the  oourt 
for  a  disBolation  of  her  marriage  with  Ca|rth  Glad- 
stone, and  obtained  a  decree,  which  haa  ainoe  been 
made  absolnte.  After  the  decree  was  made 
absolute,  the  court  varied  the  marriage  aetile- 
ments  by  ordering  the  trustees  to  pay  over  to  Urs. 
Gladstone  2001.  a  year,  the  income  of  the  pro- 
perty brought  into  settlement  by  her,  as  if  the 
respondent  Capt.  Qiadatone,  who  under  the  settle- 
ments had  a  first  life  interest  in  all  tiie  settled 
property,  were  dead ;  and  also  ordered  that  lOOL  a 
Tear  out  of  the  property  brought  into  settlement 
by  Capt.  Gladstone  should  be  applied  to  the  main- 
tenance and  education  of  thmr  child.  The  order 
did  not  contain  any  restriction  aa  to  Hra.  Glad- 
etone'a  future  life  and  oondnot. 

Bayford  now  moved  the  coort,  on  behalf  cC 
Oaptam  Gladstone,  to  reto  the  matter  back  to 
the  registrar,  on  the  g^und  that  Gaptam  Glad* 
stone's  income  had  been  over-estimated ;  and  ha 
further  submitted  that  the  order  was  deficient, 
inasmuch  as  it  did  not  contain  the  clause  dum 
casta  et  eola  vvoerit,  which  he  enbmitted  was  an 
essential  and  neoessaiy  olaaee  in  oU  audi  wden. 
He  cited 

JPuW  v.  Fiiher,  2  Sw.  A  Tr.  410 ; 

ChaUcynd  v.  Ohetv/ynd,  L.  Bep.  1  P.  A  D.  39. 

Indenoick,  Q.C.  and  Beairle,  for  Mrs.  Gladstone, 
resisted  the  application. — Captain  Gladstone  had 
an  opportunity  before  the  registrar  of  proving  his 
income,  and  it  was  not  within  his  power  to  come 
to  the  court  now.  As  to  the  clause  dum  eola  et 
casta  vixerit,  it  was  unnecessary,  and  not  in 
accordance  with  the  practice  that  anch  a  claoae 
should  be  inserted  in  tlm  order.  In  the  eaae  of 
NarracoU  r.  Narraeotf  and  Sed^h  (4  Sw.  ft  Tr. 
76),  the  clause  dum  casta  viaerit  alone  waa  inserted ; 
therefore,  olearij,  it  was  optional  for  the  oonrt  to 
insert  or  not  what  danae  it  pleased  in  aaoli  an 
order. 

The  Fbesidekt.— Captmn  Gladstone  haa  had 
ample  opportunity  of  having  his  whole  case  as  to 
incomn  investigated  before  the  registrar,  and  I  am 
of  opinion  upon  that  ground  aloue  that  faia  appU- 

1       (a)  BwrM  br  H.  B.  DSAsa,  Aii.^anxMw4fe.XM.  * 
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cation  shoald  be  dUmissed.  It  is  to  be  obserred 
that  in  both  the  cases  which  Mr,  Bayford.faas  men- 
Uoned,  the  husband  was  ordered  to  make  an  allow- 
anoe  oat  of  his  priyate  moans  to  his  ynSo,  and  it  is 
obriona  that  the  cousiderationa  which  are  appli- 
cable in  such  cases  are  verj  different  to  bfaose  which 
would  be  applicable  to  .the  case  of  a  husband  not 
called  npon  to  make  any  provision  for  his  wife  ont 
of  his  own  means.  It  is  perfectly  reasonable  where 
s  hoaband  is  called  upcm  to  sacrifice  a  pension  of 
faia  means  for  the  support  d  his  divoroed  wife, 
that  the  condition  contained  in  the  words  dvm 
eoMta  et  «oZa  viiB«rij  t^onld  beinsiBted  on;  bat  I 
am  of  oinnion  that  when  the  eSeot  of  the  order 
only  is  that  the  husband  shall  be  d^ffxred  of  his 
firat  fif R  interest  in  the  wife's  fcwtone,  and  that  all 
that  die  Tariation  of  the  settlement  does  is  to  pat 
the  innocent  wife  into  the  immediate  possession  of 
her  own  income,  no  such  condition  ought  to  be 
imposed.  Therefore,  even  if  asked  to  do  so  when 
the  order  was  drawn  up,  I  shonld  not  haTe 
imposed  the  condition  on  the  petitioner,  seeing 
that  the  only  effect  of  the  order  is  to  pat  her  into 
immediatepoasession  of  her  income  of  2001.  a  year 
to  the  exclusion  of  her  guilty  husband.  The  case 
of  Narracott  t.  Narraeott  and  Sesketh  is  an 
anthority  in  favour  of  this  view,  that  I  ought  not 
to  inter&re  where  the  order  h^  once  been  made, 
nnleSB  under  extraordinary  circumstanoea,  which 
do  not  exist  in  this  case,  as  they  did  not  in  that. 
I  therefore  dismiss  this  motion  with  costs. 

Solicitors  for  the  petitioner,  Lewit  and  WliiUed. 

Solicitors  for  the  respondent.  Park  Ntiaonf  utd 
Morgan 


Souse  of  l^s. 

June  30  and  July  3. 
(Before  Lords  Chelmsfoed,  Hatherley  and 
O'Hagas.) 

Bso.  V.  The  Ghcbcbwabdens  op  Wisan  asd 

OTSBBS.  (a). 

ESBCm  mOM  IHB  COVST  OF  EXCHEqUBB  CHAaiBBR 
IN  EKGLAND. 

Ijoan/or  repairing  eliureh — AaBtgnment  of  rates — 
Sate  aftei-  lapaa  of  ^cniy  yeare — 5  Qeo.  ^  c.  36, 
s.  1 — Mandamue. 

By  5  Oeo.  4,1  c.  36,  8.  1,  ike  eli/urclmardene  of  any 
parish  are  empowered  to  borrow  money  of  the 
Public  Wo^-1c8  Loan  Commiesionera  for  specified 
purposes,  and  from  time  to  time  to  make  such 
annual  or  Jialf-yearly  rates  for  ike  repayment  of 
(he  loan,  in  mch  propoKtions  and  at  euch  times 
as  shall  be  directed  by  the  commiseioners,  and  to 
assign  the  rates  so  to  be  riiade  as  a  security  for  ike 
r^ayment  of  the  loafl  in  such  manner  as  the 
Hommissioners  shall  appoint,  and  so  as  to  secure 
the  repayment  of  the  principal  with  interest  at 
the  rate  of  41.  per  cent,  per  annum,  by  annual  or 
"half-yearly  instalmentB  viithin  the  period  of 
twenty  years  at  farthest  front  the  ad^antxng  of 
the  loi-n. 

Jn  1849  the  churckwardem  of  W.  duly  borrowed 
4540Z.,  and  hy  indeniwre,  redUng  (hat  the  com- 
mieeioners  httd  directed  (hem  to  make  annual 
or  other  rates  to  secure  the  repayment,  they 
assigned  to  the  commissioners  all  the  rates  from 
time  to  time  to  be  made  pursuant  to  such  direc- 


(a)  B«portedb70.  E.  Halosv,  BttRirt«Ht>Z«w« 
Tel.  XZZT^N.  8  ,  888. 


tiont  or  otiierwiee,  under  (he  provieione  of  the 
Act,  with  a  proviso  that  on  the  repayment  of  the 
pnnoipal  sum  hjf  twenty  yearly  intialments  <\f 
2271.,  together  vnth  intereet,  then  the  assignment 
should  he  void.  Four  inetaimentt  were  paid,  but 
oAer  1853  no  payment  was  made,  and  in  1871 
the  commissioners  obtained  leave  to  issue  a  man- 
damus to  the  ehurehwardens  to  make  a  rate  to 
pay  the  instalment  and  interest  due  in  1854. 
Oiiareiumtoihe  mandaimue  setting  out  the  facte 
and  dates: 

Seld,  on  demurrer  {aMrming  the  judgment  of  the 
court  below),  that  (he  retwm  was  a  good  answer 
to  the  writ,  for  the  statute  expressly  and  implicitly 
forbade  (he  making  of  a  rate  efiiar  the  lapse  of 
iiwentg  yaanefrom  the  adgianee  of  &ie  loon. 

A  peremptory  wU  of  mandomuf  istmi  &y  As 
QiumV  J3«»e&  (mn^,  m  t^eet,  a  decision  upon  the 
merits  of  (he  eoM,  w  mik^ed  to  vwim  hg  a  Owiri 
of  Ap'^aL 

This  was  a  proceeding  in  Bitot  firom  ajo^fment  of 

the  Court  of  Exchequer  Chamber  (Lord  Coleridge 
G.J.,  Bramwell,  Cleasby,  and  Pollock,  BB.,  Keat- 
ing, Grove,  and  Denman,  JJ.),  reported  in  L.  Sep., 
9  Q.B.,  317,and  30  L.  T.  <Bep.  N.S.  569,  reversing 
a  decision  of  the  Gonrt  of  Queen's  Bench  npon  a 
demurrer  to  retnms  to  a  writ  of  mandamus. 

The  facts  appear  briefly  in  the  headnote  above, 
and  the  writ  and  returns  are  fully  set  oat  in  the 
reports  in  the  court  below. 

The  Atiomm-Ovfi^al  (Sir  J.  Holker,  Q.O.)  and 
Cowie  appeared  for  the  appellants. 

Manisty,  Q.C.,  Lopes,  Q.O.,  Edwards,  Q.C.,  Filz- 
adam,  Keneln  Digby,  and  Fart,  for  the  various 
respondents. 

The  ar^ment  turned  almost  entirely  upon  the 
oonstractton  of  the  Act  5  Geo.  4,  c.  86.  The 
foDowing  authorities  were  cited  or  referred  to : 
Cortia  V.  Kent  Watvnoorks  Company,  6  A.  &  £.  794 ; 
Reg.  T.  Bt.  Michael,  SouthemptoniS  £.  &  B.  807 ; 

-  Beg.  V.  Hurstboumt  Tarrant,  E.  B.  &  E.  246 ; 
JU*  V.  Bt.  Michael,  Pembroke,  5  A.  ft  E.  608 ; 

-  Bex  V.  Durtley,  5  A.  &  £.  10 ; 
Piggott  V.  Bearblock,  4  Moo.  P.  C.  399 1 
Harrison  v.  Sticknay,  2  H.  of  L.  Cos.  108- 

At  the  conclusion  of  the  argnmeots  their  Lord- 
ships gave  judgment  as  follows : 

Lord  CHELMsroRD. — My  Lwds,  the  determina- 
tion of  the  question  npon  this  appeal  depends 
entarely  npon  the  powers  of  the  Public  Works 
Loan  Commissioners,  and  the  obligations  of  the 
churchwardens  of  Wigan  under  the  5th  G^o.  4, 
c.  36.  These  powers  and  obligations  are  clearly 
explained  and  limited  by  the  first  section  of  that 
Act.  *'  It  shall  and  may  be  lawful  for  the  church- 
wardens and  overseers  of  the  poor  in  any  parish," 
with  certain  consents,  "  to  make  apphcation  to  the 
commissioners  authorised  and  empowered  to  make 
advances  for  public  works,  for  any  loan  or  advance 
under  the  powers,  anthorities,  proviaions,  and  re- 
gulations of  the  said  Acts,  and  this  Act,  of  such 
suo^  or  sums  as  shall  he  necessary  for  deEraying 
the  expense,  or  any  part  of  the  expense,  of  re- 
building, repairing,  enlarging,  or  otherwise  ex- 
tending the  accommodation  in  any  church  or 
chapel  of  any  such  parish ;  and  if  such  commis- 
sioners shall  think  fit  to  entertain  such  applicalion, 
and  shall  be  satisfied  that  such  consent  as  required 
by  this  Act  has  been  given  and  obtained,  it  shall 
and  may  bo  lawful  for  such  oommissioners,  and 
they  are  hereby  autboriBed  and  empowered  to 
mi^  and  grant  any  such  loan  or  advance  for  the 
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pnrpoaee  aToresaid,  in  each  manner  aa  sticb  com- 
misaionera  are  empowered  to  make  an^  loan  or 
ftdvanoe  under  the  authority  of  the  said  recited 
Acts,  or  any  of  them,  and  it  shall  be  lawful  for  each 
chnrchwardens,  together  with  the  OTcraeere  of  the 
poor  of  or  for  any  such  parish,  with  respect  to 
wluch  Buch  application  sh^l  be  made  and  grant«d 
to  reoeive  the  sum  or  sums  so  advanced,  and  to 
apply  the  same  for  the  purposes  mentioned  in 
suoh  application ;  andfrom-aod  after  the  grant  of 
any  such  loan  or  advance  it  shall  he  lawful  for  the 
chorchwardena  and  the  overseers  of  the  poor  of 
the  parish,  in  respect  of  which  such  loan  or  loans 
shall  be  advanced  as  aforesaid,  and  their  aucceasorB 
from  time  to  time,  for  the  time  being,  and  they 
are  hereby  authorised  and  required  to  make  soch 
annual  or  half  yearly  rates  for  the  repayment  of  the 
sums  so  advanced  in  such  proportions  and  at  such 
titnea  as  shall  be  directed  and  appointed  by  the  sud 
commissioners  in  that  behalf,  and  to  assign  the 
rates  so  to  be  made  as  aforesaid  as  a  security 
for  the  repayment  of  the  sums  so  advanced,  in 
such  manner  and  form  as  the  said  commissioners 
fihali  direct  and  appoint,  and  so  as  to  secure  the 
repajrment  of  all  sums  so  advanced,  with  interest 
thereon  at  and  after  the  rate  of  4il.  per  centum  per 
annum,  by  annnal  or  half-yeiu-ly  instalments,  on 
the  amount  of  the  principal  money  advanced, 
within  twenty  years  at  farthest  from  the  advancing 
of  any  such  sums  respeotiTely."  It  was  argue<£ 
for  the  cnmmiBsioneni,  that  those  proviBions  are 
merely  directory.  It  is  difficult  to  understand  in 
what  sense  this  is  meant,  for  nothiag  can  be  clearer 
to  my  mind  than  the  imperative  character  of  the 
Act  to  present  the  commissioners  making  a  loan 
on  any  other  terms  than  the  securing  the  repay- 
ment of  it  by  annual  or  half-yearly  instalments 
within  the  period  of  twenty  years.  It  is  said  that 
the  commissioners  might  have  directed  the  rates 
to  be  made  in  difEerent  proportions,  and  also  at 
different  times  in  each  year.  It  is  true  they  mi^ht, 
but  it  certainly  would  not  have  been  so  convenifflit 
as  what  they  have  done  in  fixing  the  annual  pay- 
ment at  a  certain  amount,  and  in  requiring,  in 
general  terms,  yearly  or  half-yearly  rates  to  be 
made.  Bnt  it  is  useless  to  consider  what  might 
have  been  done.  The  question  is,  whether  the 
parties  have  acted  in  obedieiioe  to  the  Act.  The 
ohurdtwardens,  by  the  indenture  of  17th  Sept. 
1849,  assigned  to  thecommisaioncrs  the  annual  or 
other  rates  which  should  from  time  to  time  be 
made  under  or  in  parsoance  of  the  direction  and 
appointment  of  the  commissioners,  by  virtue  of 
the  provisLcms  of  the  5th  Geo.  4,  c.  36,  with  a  pro- 
viso making  void  the  assignment  on  payment  of 
the  45401.  borrowed  by  annual  instalments  of  2271., 
which  would  amount  to  that  sum  in  twenty  years. 
It  was  argued  that  by  the  terms  of  this  proviso 
the  commissioners  might  accept,  and  the  church- 
wardens might  pay,  the  4540Z.  in  any  other  manner 
than  by  these  annual  instalments.  That  proviso 
provides  for  the  payment  first  of  all  of  the  in- 
terest on  the  amount  borrowed ;  "  and  the  further 
sum  of  227Z.  in  or  towards  the  discharge  of  the 
aaid  prinoipal  sum  of  45401.,  until  the  whole  of  the 
said  principal  sum  of  4540I.t  and  the  interest 
thereof,  shjul  be  disohai^ed;  ^nan,  and  in  that 
cam,  or  on  ai^  other  aoceptaaoe  of  the  said 
sum  of  45401,  and  the  interest  thereof,  b^ 
or  under  the  order  or  direoti<m  of  the  said  Public 
Works  Loan  Commissioners,  the  aBsigmnent 
hereby  nude  as  aforaudd  shall  become  abmlnt^y 


rH.  opL. 


void."  Now,  it  appears  to  me  perfectly  clear  tint 
any  stipulation  fbr  the  payment  of  the  loan  other- 
wise than  is  prescribed  by  the  Act,  cannot  possiUy 
have  any  effect.  The  rates  having  been  thus 
assigned  to  the  commissioners,  rates  were  dn^ 
made  for  four  years,  and  the  annnal  sum  of 
amounting  together  to  9082.,  was  pfud  to  the  com- 
missionera,  the  last  instalment  being  paid  on  the 
13th  Dec.  1853.  It  is  hardly  necessary  to  advert 
to  the  creation  of  new  parishes  out  of  the  parish 
of  Wigan,  as  by  sect.  15  of  the  5  Geo.  4,  tlua 
makes  no  difEerenea  in  the  question.  It  is  stated 
in  the  special  case  tkat  the  oominissionerB  aiq>Ued 
from  time  to  time  for  payment  of  the  instatmeots 
subsequently  doe.  Tne  natnre  of  those  applica- 
tions is  not  stated,  nor  down  to  what  time  the^ 
were  continued.  Kor  does  it  appear  that  the  com- 
missioners took  any  action  upon  them.  The  discoo* 
tinuanoe  of  the  payment  of  the  instalments  was 
occasioned  by  the  refusal  of  the  vestry  in  1854  to 
levy  a  chnrcui-rate,  and  no  church-rate  has  becai 
raised  in  the  parish  of  Wigan  since.  Ko  proceed- 
ing on  the  part  of  the  commissioners  took  place 
until  the  year  1867,  when  the  Court  of  Queen's 
Bench,  upon  their  application,  granted  a  rule 
calling  on  the  churchwardens  to  show  cause  why  a 
writ  of  mandamus  should  not  issue  commandmg 
them  to  make  a  rate  or  rates  for  payment  or 
48411.  ISs:  10(2.,  interest  and  instalments  due  at  the 

frindpal  moneys  secured  by  the  indenture  of  the 
7th  nept.  1849.  This  role  was  enlargisd  in,  <nder 
that  a  speeial  oase  mieht  be  stated  fbr  the  opnion 
of  the  court.  Upon  the  argument  of  the  case  the 
court  ordered  a  mandamus  to  issue  commanding 
the  churchwardens  to  make,  levy,  and  collect  a  rate 
for  payment  of  the  sum  of  227Z.,  one  year's  instal- 
ment of  the  loan  of  4540{.  due  on  the  17th  Sept. 
1854,  and  interest  on  the  balance  of  the  principal 
sum.  Itetums  were  made  to  the  mandamus  which 
were  demurred  to.  The  Court  of  Queen's  Bench 
gave  fudgraent  for  the  prosecutors  on  the  demurrer, 
and  ordered  the  peremptory  Trumdamus  to  issue, 
which  is  the  subject  of  our  oonsideration.  It  is 
unfortunate  that  there  is  not  the  slightest  report 
of  any  of  these  proceedings  in  the  Queen's  Bench, 
so  that  we  are  deprived  of  the  advantage  of 
knowing  the  reasons  which  led  the  court  to  the 
conolusitm  that  Uie  peremptory  i»an<Iamu«  ought  to 
beissued.  TheCourtof  KxehequerChamberhasd^ 
cided  unanimously  that  it  ou^ht  not  to  luive  issoad. 
In  considering  the  case,  it  is  neoessary  to  dear 
the  way  of  a  diffionlty  which  has  been  raised  as  to 
the  power  of  any  other  court  to  question  the  issaing 
of  a  writ  of  maridamtu  by  the  Qaeen's  Bench,  whidh 
it  is  siud  is  a  matter  entirely  of  discretion.  fDio 
Chief  Justice  of  the  Common  Pleas  appears  to  me 
to  give  some  conutenance  to  this  suggestion.  His 
Lordship  says  (L.  Bep.  9  Q.  B.  325 ;  30  L.  T.  Bep. 
N.S.  574),  "  There  is  nothing  shown  save  that  the 
money  has  not  been  paid,  and  this,  it  may  be,  by 
consent  of  the  commissioners ;  though,  indeed, 
some  years  ago  they  appeared  to  have  asked  for  it. 
but  to  have  made  no  attempt  to  enforce  oom- 
plianco  with  thoir  request  by  any  l^al  measure. 
Had  this  been  shown,  and  if  there  was  a  qneatioa 
whether  thc^  had  come  in  a  reaaonable  timaw 
calling  on  the  parish,  the  same  persons  as  naar 
as  might  be,  to  make  good  their  deCaolt,  then  if 
the  right  is  discretionary  the  judgment  oE  the 
Queen  s  Bench  on  the  motion  for  the  inandamus 
would  be  final  Bnt  no  questioa  of  discretion  of 
this  naton  ftrisM  in  this  casa^'*  Andiaanothv 
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part  of  Mb  indgment  his  Lordship  says  (L.  Bep. 
9  Q.  B.  323  :  30  L.  T.  Bep.  N.S.  573),  "The 
Court  Qaeen's  Bench,  Bapposine  it  to  be  a 
matter  o{  discretion,  do  not  state  that  they  have 
in  fact  ezmrcised  that  discration  npon  the  parti- 
cular circumstuioes  of  this  case,  or  whether  they 
were  of  opinion  that  the  cominissioners  were  en- 
titled to  the  writ  ex  debito  jueiitim,  and  that  no 
qoeatioD  of  discretion  arose."  Kow  there  appears 
to  me  to  liave  been  some  little  confusion  upon 
this  SDbject,  which  can  easily  be  removed.  A 
wilt  of  mancLamtte  is  a  prerogative  writ,  and  not 
a  writ  of  right,  and  it  is  in  this  sense  in  the  dis- 
cretion of  the  coart  whether  it  shall  be  granted  or 
not.  The  coart  may  refuse  to  grant  the  writ  not 
only  upon  the  merits,  bat  upon  some  delay,  or 
other  matter  personal  to  thn  party  applying  for  it ; 
in  this  they  exercise  a  discretion  which  cannot  bo 
questioned.  So  in  cases  where  the  right  in 
respect  of  which  a  rnlo  for  a  majidamua  is  granted 
npon  showing  caose  appears  to  be  doubtful,  the 
oonrt  frequently  grants  a  vumdmmiM  in  order  that 
tiie  right  may  be  tried  upon  the  return,  this  also 
is  a  matter  of  discretion.  But  where  the  court 
grants  a  p^mptory  mandamnu,  which  is  a  deter- 
xnination  of  the  right,  and  not  a  mere  dealing 
-with  the  writ,  they  decide  according  to  the  merits 
of  the  case,  and  not  npon  their  own  discretion, 
and  their  judgment  must  be  subject  to  review,  as 
in  every  other  decision  in  actions  before  them. 
Now  onght  this  mandamus  to  have  issued  ?  That 
question  depends  entirely,  as  I  have  already  said, 
upon  the  Act  of  Parliament.  The  commissioners 
could  only  make  loans  npon  certain  conditions. 
The  chnrchwardens  could  only  borrow  npon  certain 
conditions.  The  condition  npon  the  commissioners 
ia  that  they  must  lend  on  security  of  rates  for 
the  repayment  of  annual  or  half-yearly  inatal- 
nents  within  twenty  yeara  at  the  fi^rthest.  They 
liavB  no  power  to  lend  on  any  other  terms. 
The  condition  on  the  ohnrchwardens  is  that 
ih^  must  borrow  on  the  terms  of  repaying  the 
loan  by  annual  or  half-yearly  rates  within  twenty 
years.  They  can  borrow  upon  no  other  terms. 
The  intention  of  the  Act  with  respect  to  these 
loans  appears  to  be  that  the  ratepayers  in  the 
parish,  a  flnctoatin^  body,  should  oe  chargeable 
for  twenty  years  with  rates  in  discharge  of  the 
loan,  but  that  ratepayers  after  twenty  years  shoald 
not  be  liable,  which  conld  not  be  unless  after  the 
twenty  years  the  rates  were  no  longer  chargeable 
-with  repayment  of  the  loan.  This  is  carefully 
provided  for  by  the  direction  aa  to  annual  pay- 
ments to  be  made  in  twenty  years.  Now  the 
mandamus  issued  in  1871  is  to  levy  a  rate  for  the 
ent  of  the  instalment  due  on  the  14th  Sept. 
This  rate  must  necessarily  be  lev^  more 
than  twenty  years  from  the  advancing  of  the  loan 
in  1849,  and,  as  it  appears  to  me,  in  the  teotii 
the  Act.  If  this  can  r>e  supported  it  will  foUow 
that  the  churchwai^ens  may  be  called  upon  year 
liy  year  for  fifteen  years  to  levy  rates  for  the  pay- 
ment of  the  instalments ;  for  it  was  not  oonsideiw 
by  the  Queen's  Bench  that  the  whole  arrears  can 
be  required  to  be  discharged  by  a  sioglo  rate, 
irluch,  however,  would  be  equally  objectionable. 
It  is  unnecessary  to  examine  tne  cases  which  have 
been  cited,  none  of  which  appears  to  me  to  have 
any  application;  nor  is  it  necessary  to  consider 
whether  it  was  incnmbent  upon  the  Commissioners 
to  be  active  in  enforcing  their  rights,  nor  whether 
they  had  any  remedy  personally  agaLnst  the 
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churchwardens  under  the  indenture  of  the  17th 
Sept.  1849.  I  confine  myself  entirely  to  the  Act 
Dpon  which  the  whole  question  tarns,  and,  looking 
at  that  alone  it  seems  to  me  to  be  perfectly  clear 
that  not  by  implication  only,  bat  by  tha  most  ex- 
press language,  it  prevents  a  rate  for  the  repay- 
ment of  the  loan  by  the  commissioners  being 
made  after  twenty  years  from  the  time  when  the 
money  was  advanced.  I  submit  to  your  Lord- 
ships that  the  judgment  of  the  Court  of  Ex- 
chequer Chamber  ought  to  be  affirmed. 

Lord  Eatheklby. — My  Lords,  I  have  come  to 
the  same  cooclusion  after  bearing  the  able  argu- 
ments which  have  been  advanced  at  the  Bar  on 
both  sides  of  this  question.  I  may  put  out  of  the 
case  at  once  what  I  may  call  the  incidental  ques- 
tion, which  my  noble  and  learned  friend  has 
touched  upon,  nanscly  the  question  of  how  far  the 
direction  of  the  Court  of  Qaeen's  Bench  is  to  be 
regarded  as  a  point  of  discretion  on  the  part  of 
the  Court.  I  entirely  ajfree  in  the  view  taken  by 
my  noble  and  learned  friend  that,  when  the  Court 
of"^  Queen's  Bench  are  invited  to  make  an  order  by 
way  of  mandamuB,  it  is  no  more  in  the  power  of 
thi^  Court  than  of  any  other  court  to  direct 
that  to  be  done  which  is  not  lawful.  Upon  a 
prerogative  writ  there  may  arise  many  matters  of 
discretion  which  toxy  induce  them  to  withhold  it* 
matters  connected  with  delay,  matters  connected 
in  certain  cases  possibly  with  the  conduct  of 
the  parties,  and  when  they  have  exercised 
their  discretion  in  directing  that  which  is  in 
itself  lawfal  to  be  done,  I  apprehend  that  no  other 
court  can  question  their  discretion  in  so  directing. 
But  with  regard  to  that  which  is  in  itself  lawful 
to  be  done,  they  are  open  to  correction,  as  every 
other  court  is,  by  the  Court  of  Appeal,  or  by  a 
higher  anbhoriby.  The  question  we  have  really  to 
oonsider  in  this  ease  is  wheUier  or  not  that  whioh 
the  churchwardens  were  directed  to  do  by  the 
mandamus  in  questitm  was  a  thing  which  thc^ 
conld  by  law  be  ordered  under  any  ciroumstanoes 
to  do.  That  must  depend  entirely  upon  the 
authority  derived  from  the  special  Act  oE  Parlia- 
ment under  which  they  professed  to  act.  Tin* 
doubtedly  they  have  not  at  common  law  any  right 
to  nusc,  or  direct  to  be  raised,  a  rate  which  is  for 
purposes  which  are  in  themselves  retrospective. 
The  principle  of  that  is  very  clear.  It  is  not  right 
on  the  one  hand  that  those  who  have  had  the 
benefit  of  work  done  sboald  be  exempt  for  several 
years,  and  perhaps  exempt  altogether,  from  the 
change  and  flactuation  which  takes  place  among  tbo 
inhabitants,  from  making  any  coDtribution  to  the 
expense  of  the  work,  and  should  throw  upon  those 
who  succeed  them  the  whole  of  that  duty.  And 
af^in,  as  regards  the  general  law,  it  hoB  beenneld  that 
with  reference  to  retrospective  rates,  except  under 
special  powers  oontuned  in  specud  Aots  oi  Parlia- 
ment for  that  purpose,  it  is  not  right  to  throw  any 

East  expenditure  upon  a  suoceeding  class  of  in- 
abitants  of  the  district  affected  by  the  work. 
But  it  was  found  by  tdie  L^slatnre  that  there 
were  certain  works  of  a  permanent  character  which 
it  might  be  wise  to  execute,  and  in  such  cases 
those  who  came  after  would  have  the  benefit  of 
the  work  proposed  to  be  done ;  and  therefore  from 
time  to  time  Acts  of  Parliament  have  been  passed 
with  this  view,  and  public  moneys  have  been  vested 
in  certain  commissioners,  called  "the  commis- 

Isioners  of  loans,"  These  commissioners  have  been 
authorised  to  make  advances  under  Apts  of  Farlia- 
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mfnt,  bnt  Parliament  has  sfe  all  times  carefully  I 
made  proviaion,  according^  to  what  seemed  | 
to  the  iriedom  of  the  LegiBlature  to  be  right 
at  the  moment,  for  the  repayment  of  those 
mcme^s  by  chuvoB  which  would  affect  sabseqaent 
iuhabitaiiti  of  the  district  which  wocid  obtun  the 
benefit  which  was  to  be  secnrad  by  the  loan  to  be 
adTanced.  Among  other  things  the  object  of 
bnildmg  or  repairing  churches  has  been  con- 
sidered to  be  a  proper  object  for  sudi  advances ; 
and,  accordingly,  in  the  Act  of  Parliament  before 
your  Lordships  on  the  present  occasion,  among 
Tarions  objects  for  which  the  power  is  given  of 
charge;  toe  rates  upon  the  parish,  we  find  that 
one  IB  the  repairing  of  churches,  and  that  is  the 
object  we  have  before  us  for  consideration  to-day. 
Another  object,  dealt  with  in  the  3rd  section,  is 
the  building  of  new  churches,  and  another  is 
increasing  the  accommodation  for  students  in 
colleges  at  the  universities.  But  in  all  those 
cases  vezy  careful  provisioa  is  made  for  the  mode 
in  which  the  loan  is  to  be  raised,  and  the  seourity 
to  be  given.  2£y  iKHrda,  we  find  in  the  let  clause 
of  the  Act,  which  is  the  duise  we  have  to  couRtme 
now,  the  loan  bung  one  for  the  repairing  of  a 
church,  that  provision  is  made  in  the  first  place 
that  the  commissioners  may  lend  moneys,  and  in 
the  next  place  that  the  churchwardens  and  the 
overseers  of  the  poor  of  a  parish  may  receive  a 
loan,  under  certain  proriaions  as  to  consents  and 
the  like,  which  have  been  complied  with  in  this 
case;  and  they  having  received  the  loan,  then 
comes  this  clause,  under  which  the  commissioners 
most  now  seek  the  repayment  of  the  money  lent, 
if  they  can  obtain  it  at  all.  [His  Lordship  read  the 
latter  part  of  sect.  1  of  the  Act,  as  set  out  above, 
and  continued:]  Now,  without  looking  in  the 
first  instance  to  the  deed  which  has  been  executed 
nnder  the  authority  of  this  clause,  let  us  jast  see 
what  the  authorities  and  powers  of  the  church* 
wardens  were.  They  could  do  nothing  except 
under  this  Act ;  let  us  see  what  the  Act  au^o- 
rises  them  to  do.  They  were  authorised  to  assign 
the  rates,  and  they  were  authorised  to  assign 
them  in  such  a  manner,  and  the  instalments  of  the 
loans  were  to  be  payable  in  such  proportions,  and 
at  such  times,  as  should  be  directed  by  the  com- 
missioners. But  both  the  commiasioncrs  and  the 
churchwardens  were  limited,  as  it  appears  to  me, 
plainly  and  distinctly  by  the  close  of  this  sentence, 
which  tells  you  in  what  manner  the  rcpaymenc 
was  (o  be  secured.  It  was  to  be  repaid  with  in- 
terest thereon  by  instalments  spread  overa  "period 
of  twenty  years  at  farthest "  from  the  advance.  It 
appears  to  me  that  they  could,  therefore,  give  no 
security  beyond  a  security  for  the  repayment 
within  that  particular  time ;  they  could  give  no 
security  which  should  postpone  the  repayment, 
by  instalments  or  otherwise,  to  any  later  period 
than  twenty  years  from  the  advance.  In  giving 
to  the  commissioners  full  aathori^  to  direct  bow 
and  in  what  form  the  annual  or  naif-yearly  pay- 
ments should  be  made,  the  Legislature  appears 
to  have  thought  they  could  trust  a  pablio  body 
like  the  commissioners  with  the  power  of  seeing 
that  all  should  be  done  justly  and  fairly ;  other- 
wise it  might  be  said  that  it  would  be  possible, 
under  the  particular  words  of  this  section,  for  the 
commissioners  to  say,  yon  can  begin  to  pay  the 
instalments  at  the  tenth  year  from  the  date  of  the 
advance,  pajing  none  in  the  interim,  and  so,  by 
means  of  an  operation  of  double  instilments. 
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I  as  it  were,  secure  the  payment  of  the  sd- 
I  vance  by  the  end  of  the  twenty  years.  Bat 
I  apprehetid  that   that  would  not  be  a  rea- 
sonable ezerdse  of  their  duty,  and  it  would  not  be 
one  which  we  ought  to  impute  to  them,  or  whidi 
the  Legislature  contemplated  as  possible  on  tbs 
part  oithe oommissionen.  I  make  the  observfr 
tion  that  they  have  considerable  powers  givm  to 
them  as  to  proportions  and  as  to  times,  for  the^ 
are  to  be  such  proportions  and  such  times  as  ths 
commissioners  may  direct,  and  I  apprehend  that 
that  power  was  given  for  the  expnaa  pnipose  of 
enabling  the  commissioners,  in  a  reasonable  and 
proper  manner,  to  take  the  best  steps  they  could  fiir 
secnring  to  themselves  the  repayment  of  the 
money  within  twenty  years  from  the  advance. 
They  would  have  to  see  what  a  reasonable  rate  to 
be  raised  in  each  succeeding  year  would  be  in  the 
particular  parish  in  question,  whether  there  shonld 
be  an  increase  or  a  diminotion  in  the  amount) 
according  as  the  parish  might  increase  or  might 
diminirii  in  pt^ution,  or  tiie  like.   At  all  events 
this  power  famishes  an  answer  among  other 
things  to  the  objection  which  hag  been  raised  as 
to      difficulty  that  mif^ht  occur  witii  I'espcct  to 
the  payment  of  the  last  instalment,  that  dimonUy 
having  been  of  this  nature.   It  was  said  in  tin 
course  of  the  argument,  you  cannot  apply  for  a 
rate  until  the  money  is  due,  and  if  the  lasl  instal* 
ment  will  be  doe  at  such  a  time  that  yon  cannot 
secure  to  yourself  the  payment  by  a  rate,  yon  will 
have  to  lose  the  last  instalment  altogether.   It  is 
an  answer  to  that  to  say  that  the  commissioners 
have  power  to  make  such  arrangements  as  to 
proportions  and  as  to  times  of  mfucicg  paymento 
as  would  enable  them  to  have  the  last  instalmeot 
paid  by  means  of  a  rate  levied  at  a  time  when  it 
would  fall  within  the  twenty  years.   Under  this 
provision  in  the  Act  arrangements  would  be 
made  whereby  the  commissioners  could  secure 
themselves  against  a  loss  of  that  deaeription. 
Then  we  come   hack  again  to  the  questiaa 
what  is  the  power  the  chnrcfawudcns  nave  of 
levying  rates,  and  what  is  the  power  the  oommis- 
sioners  have  of  directing  payments  P  They  appear 
to  have  acted  very  properly  in  their  mode  of 
having  the  deed  prepared.  I  need  not  go  thron|^ 
its  details ;  the  deed  is  so  prepared  as  to  recite 
that  it  is  intended  that  the  payment  shall  be 
made  in  the  manner  and  in  the  proportions  after- 
wards directed  by  the  commissioners.  Then  there 
comes  the  assignment  of  the  rates ;  then  there  is  a 
provisionwhichwould  be  called  in  an  ordinary  mort- 
gage deed  a  proviso  for  redemption,  which  points 
out  the  particular  periods  at  which  the  instalments 
shall  be  paid.   The  deed  being  dated  Septemba 
1849,  the  first  instalment  of  a  portion  of  toe  prin- 
cipat  together  with  interest  is  directed  to  be  paid 
in  September  1850,  and  then  in  each  Buceeeaing 
year  the  parents  of  2271.  of  prindpal,  and  an 
amount  01  interest,  diminishing  in  proportion  as 
the  debt  itself  would  diminish,  are  to  be  paid  hj 
successive  instalments-   If  everything  had  beoi 
rightly  and  properly  done  according  to  the  pro- 
visions of  the  d^d  this  would  have  been  the  mode 
of  paying  off  the  debt.   Then  it  saya  the  deed  will 
be  completely  avoided  by  paying  all  those  instal- 
ments.  I  apprehend  that  that  was  a  very  proper 
form  of  deed,  and  that  all  that  can  be  claimed  by 
the  commissioners  is  that  which  alone  the  Act 
authorises  them  to  receive,  and  that  which  they 
have  provided  should  be  paid,  to  them  by  their 
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deed.  The  case  is  clear  of  all  the  aathoritieq 
which  have  been  cited,  beoaase  they  appear  to 
bare  bem  decided  upon  the  simple  gronnd  that  if 
there  is  an  express  power  of  charging  indefinitely 
the  rates  that  power  will  not  bo  diminished  because 
there  is  a  provision  made  for  the  payment  of  the  debt 
in  a  certain  manner,  there  being  no  proviso  that  if 
tlie  debt  is  not  paid  in  that  manner,  it  is  to  be  ao- 
qnitted  or  discharged.  If  there  is  a  chaise  npon 
the  whole  of  the  rates  indefinitely  and  In  perpetuity, 
then  the  mode  of  making  the  payment  which  is 
pointed  out  will  not  invalidate  the  charge.  Bat 
a£  yoD  find  in  an  Act  of  Parliament  like  this  one 
particular  power  of  effecting  the  object,  and  that 
power  cannot  now  be  farther  pursued,  because  the 
Xime  has  been  allowed  to  pass,  then  I  apprehend 
that  all  that  one  can  say  is  that  the  aeonnty  is  not 
one  which  will  carry  and  proceed  flirther  iban  the 
very  form  and  extent  in  which  it  is  framed,  which 
is  in  parsaance  of  the  Act,  and  that,  therefore,  the 
commissioners,  having  been  directed  to  take  steps 
to  provide  for  the  payment  of  these  sums  as  they 
become  due,  cannot  now,  in  the  year  1876,  obtain 
payment  of  those  instalments  which  were  due 
under  the  deed  in  1854-  I  do  not  think  that  any 
argument  arises  from  any  of  the  other  clauses  in 
the  same  Act  of  Parliament.  In  fact  it  is  only 
idem  oer  idem  to  a  great  extent.  If  anything  they 
would  rather  incline  my  mind  against  the  view 
contended  for  the  appellants,  twcause  after  the 
4th  clause  has  directed  that  the  colleges  shall 
have  the  power  to  borrow  money,  aod  make  pro- 
vision by  their  deeds  for  the  assignment  of  the 
college  property,  so  that  the  debt  may  be  paid  off 
like  parochial  debts,  in  the  course  of  twenty 
yean,  the  following  clause,  the  5th,  contains  an 
«zpre88  proviso  that  no  other  instruments  and  no 
other  powers  Of  charging  college  estates  shall 
have  any  effect  under  the  Act  It  is  not  necessary 
for  me  to  say  any  more  with  r^ard  to  those  later 
clanses  on  the  present  occasion,  for  the  case  we 
are  disposing  of  is  not  one  of  a  college  at  all ;  but  it 
Appears  to  me  that  if  it  were  necessary  to  decide  npon 
the  effect  of  them  it  would  be  open  to  great  ques- 
tion and  argument  whether  the  successors  in  the 
college  could  not  say :  "  There  is  no  authority  to 
«xtend  this  security  beyond  theperiod  pointed  out 
by  the  Act  of  Parliament."  However,  I  say  no 
more  upon  the  other  matters  contained  in  the  Act 
of  Faruament  beyond  this,  that  they  do  not  con- 
vince me  that  one  is  wrong  in  coming  to  the  con- 
oloaion  to  which  my  noble  and  leamea  friend  has 
come,  and  to  which  I  have  also  come,  upon  the 
claose  we  are  called  upon  to  constrae,  namely  the 
first  olanse. 

Iiord  O'Haoan. — My  Lords,  I  concur  in  the 
judgment  of  the  Excheoner  Chamber,  but  I  do 
not  desire  to  be  understood  as  adopting  all  the 
reasons  on  which  that  judgment  was  grounded. 
Twenty-seven  years  have  elapsed  since  the  loan 
was  made,  of  which  the  Public  Works  Commis- 
eioners  seek  now  the  repayment,  aud  twenty-three 
years  ago  the  parishioners  of  Wigan  and  the  adjja- 
cent  townships  appear  to  have  repudiated  liability 
for  that  loan,  and  declined  to  pay  any  instalments 
upon  it,  and  have  ever  since  been  allowed  by  the 
cmnntissioners  to  succeed  in  their  passive  resist- 
anoe  to  a  claim  which  was  apparently  made  more 
than  onoe,  but  when  exactly,  now  often,  or  under 
what  cironmstanceB,  your  Lordships  are  not  at  all 
informed.  The  commissioners  in  no  way  acconnt 
for  this  singular  dolay  and  iukction,  which  is  the 
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more  remarkable  as  the  statute  (5  Geo.  4,  o.  36) 
cast  upon  them  the  duty  of  enforcing  thedischuve 
of  the  debt  by  yearly  or  half  yearly  rates, "  in  such 
proportions  and  at  sach  times  as  they  should  think 
proper  to  direct  and  appoint."  Within  the 
lengthened  period  during  which  the  commis- 
sioners have  been  so  strangely  quiescent  it 
is  stated  in  the  various  returns  to  the  man- 
damuB,  and  not  denied,  that  several  dis- 
tricts have  been  severed  from  the  pariah  to  which 
the  loan  was  made,  on  the  requisition  of  a 
nu^ority  of  its  inhabitants,  and  have  become 
separate  parishes  for  the  purpose  of  levying 
rates,  and  entitled  to  the  benefit  of  the  exemption 
from  liability  to  contribato  to  the  repair  oC  their 
respective  parish  churches,  under  58  Greo.  3< 
a  45,  B.  71,  after  twenty  years  from  the  dates  o 
their  consecration.  So  that  if  the  oontention  of 
the  appellants  be  sustained,  the  debt  incurred  by 
one  set  of  people  will  be  enforced  against  uiobher. 
Those  who  have  received  the  benefit  will  not  bear 
the  burden.  A  new  generation,  affected  by  new 
Acts  of  Parliament,  and  holding  a  new  ecclesiasti- 
cal position,  will  be  visited  with  the  well-defined 
and  limited  liability  of  their  predecessors,  in 
whose  enjoyment  of  the  advantages  to  which  it 
was  originally  referable  they  may  not,  possiblvi  in 
their  new  circumstances  p^ticipate  at  all,  and  all 
this  seeming  injustice  will  be  accomplished  because 
public  officers  have  failed  to  do  their  duty  in  en- 
forcing a  public  claim,  not  from  auy  want  of 
power  to  do  it,  or  from  any  snggestion  that  the 
parish,  which  contracted  to  pay  under  the  statute 
year  by  year,  had  not  ample  means  available  for 
the  purpose,  but  from  tlu  unexplained  and  un- 
warrantable neglect  to  take  effectual  prooeedings, 
which  would  have  been  easy  and  simple,  and  must 
have  been  effectual.  In  this  state  of  faces  we 
come  to  consider  whether  the  terms  of  the  statute 
recpire  us  at  this  time,  and  after  all  the  events 
which  have  taken  place,  to  give  effect  to  a  claim 
so  questionable  in  its  staleness,  and  in  its  practical 
operation,  if  established,  so  capable  of  working 
injustice.  I  quite  adopt  the  view  of  the  Attorney- 
General  that  a  retrospective  rate  is  not  necessarily 
ille^,  and  that  if  this  be  a  case  of  the  exercise  of  dis- 
cretion by  the  Court  of  Queen's  Bench,  eodtt  qtuBstio. 
Keither  the  Exchequer  Chamber  nor  your  Lordships' 
House  has  the  power  to  interAre,  and  the  appellant 
must  prevail.  Buf  for  the  reasons  already  given, 
ttiere  was  no  exercise  of  disoretion  hei:^  which 
could  oast  the  conbol  of  this  House.  In  my  view 
the  statute,  if  rightly  construed,  does  nob  warrant 
a  retrospective  rate,  but  contemplates  and  requires 
that  the  loan  should  be  repaid  from  rates  leviable 
within  a  specified  period ;  th&a  the  argument  as 
to  discretion  does  not  arise,  and  we  are  bound  to 
enforce  the  intention  of  the  Legislature.  The 
dictum  of  Lord  Wensleydale  (when  delivering,  as 
Parke,  B.,  the  unanimous  opinion  of  the  judges 
in  Harrison  v.  Stickney,  ubi  «up.),  on  which  re- 
liance has  been  placed,  not  only  in  the  ooort 
below,  but  by  the  learned  counsel  who  have  ad- 
dressed your  Lordships,  points  co  that  intention 
as  the  determining  consideration  in  the  case ;  and 
if  it  be,  as  I  think  it  is,  the  words  of  the  Act  seem 
to  me  decisive.  Sect.  1,  by  the  imperative  words 
"  it  shall  be  lawftil,"  casts  on  the  churchwardens 
and  overseers  the  duty  of  making,  for  the  payment 
of  the  loan  obtained  on  the  demand  of  a  majority 
of  the  inhabitants  of  the  parish,  or  of  four-fifths 
of  the  select  vestryt  if  there  be  BoofaAbpdj^'jufc^ 
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annual  or  half  yearly  rates  "  for  the  payment  of 
it  "  in  such  proportions  and  at  suoh  times  as  shall 
be  directed  and  appointed  "  by  the  commissioners, 
and  to  assign  them,  so  as  to  secnre  the  repayment 
of  all  Bams  so  advanced  with  interest,  by  annual  or 
half  yearly  instalments,  "  irithin  the  period  of 
twenty  years  at  farthest "  from  the  advancing  of 
snch  soms.  Conld  a  clause  have  been  framed 
with  more  elaborate  care  to  secare  the  payment 
within  the  twenty  years  P  It  has  not  a  negative 
provision,  bub  its  amrmative  words  are  very  strin- 
gent. The  rates  are  to  be  made  "  so  as  to  secnre 
repayment"— of  what  P — "of  all  sams,"  that  is,  of 
everything  which  has  been  advanced  "within  the 
period  of  twenty  years."  This  seems  clear  enough, 
oat  to  render  the  purpose  of  the  Act  if  possible, 
more  unmistakeable,  it  adds,  "at  farthrat,"  and 
fixes  the  period  so  as  to  make  it  ran  from  the  time  of 
the  first  advance  made  to  the  parishioners.  And 
this  emphatio  declaration  of  intention  to  have  the 
payment  made  within  the  twenty  years  is  repeated 
over  and  over  again  in  the  8rd  and  4th  sections 
with  equal  force.  I  decline  to  give  an  opinion 
npon  the  constraction  of  the  8rd  and  4th  sections, 
because  it  is  not  required  for  the  case  which  is 
now  before  the  House  for  consideration.  I  therefore 
reserve  my  opinion,  as  has  been  done  by  my  noble 
and  learned  friend  opposite.  Bat  if  an  opinion 
were  to  be  given  at  this  moment,  I  should  say 
^lat  the  other  seotion  ought  to  be  oonstrned  as  I 
construe  the  first  section,  and  not  aocording  to 
the  view  presented  by  the  Attomej-GoierBl  end 
Ur.  Gowie,  that  those  two  sections  oaght  to  be 
interpreted  as  not  limiting  the  period  of  payment. 
I  do  not  know  how  laugoage  ooald  have  made 
the  intent  more  clear,  and  I  can  see  no  sufficient 
reason  for  holding  the  clause  directory.  Words, 
though  affirmative,  are  not  necessarily  so  if  they 
are  absolute,  explicit,  and  peremptory;  and  so, 
in  my  opinion,  they  are  here.  No  doubt  express 
words  foibidding  aoy  action  after  twenty  years 
might  have  been  added,  and  then  there  would 
have  been  no  room  for  controversy.  But  Lord 
"Wensleydale  held  of  oourse  that  the  prohibition 
of  a  retrospective  rate  might  well  be  made  either 
impliedly  or  expressly,  and  if  the  intention  here 
is  indioated  by  vfnrds  which  are  nneqnivocal,  and 
if  the  Legislature  has  supplied  all  facilities  for 
carrying  that  intention  into  effect  by  compelling 
the  pansh  to  make  the  rata,  and  arming  the 
commissioners  with  ample  authority  to  regulate 
the  making  of  it,  so  as  to  have  full  payment 
assured  within  the  time  specified,  the  implication 
seems  to  me  natural  and  reasonable  that  the 
Le^slatnre  did  not  mean  to  allow  the  making 
of  it  after  that  time  had  passed.  I,  therefore, 
agree  with  the  Exchequer  Chamber  as  to  the  con- 
sti'uction  of  the  statute,  and  I  do  so  the  more 
willingly  because  it  is  in  manifest  accordance  with 
its  policy  and,  as  I  conceive,  essential  to  its  equit- 
able operation.  It  is  of  importance  that  public 
officers  ahonld  not  be  encouraged  to  sleep  at  their 
posts,  and  po8t|}one  the  fulfilment  of  their  duties 
in  the  expectation  that  their  delays  will  be  con- 
doned uQd  their  demands  oonoeded,  whatever  may 
hare  been  the  lapse  of  time  or  the  diange  of  dr- 
oum stances.  It  is  important  to  the  community 
that  tiie  public  funds,  advanced  for  meritorious 
purposes,  should  nob  bo  lost  from  nej^lect  In 
enforcing  the  repayment  of  them ;  and  it  is  of 
equal  importance  that  persons  who  never  sought 
the  advance  or  derived  benefit  from  it  should  not 


be  made  responsible  when  those  who  became  liabla 
at  their  own  instance  have  passed  away.  As  to 
the  19  &  20  Yiot.  c.  104.  sect,  15,  it  leaves  the 
legal  liabilities  of  borrowers  under  Acta  of  Par- 
liament where  it  found  them,  and  does  not,  in  my 
judgment,  operate  the  least  to  revive  the  cl^m 
of  the  commissioners  if  it  ceased  to  be  enforceable 
at  the  end  of  the  twentpr  years.  As  to  the  anthori- 
ties  which  have  been  cited  for  the  appellants,  my 
noble  and  learned  Mends  have  dealt  with  them, 
snfficieutjy.  In  all  cases  of  construction  like  this,, 
the  specific  terms  of  each  statute  must  be  care- 
fully considered,  and  those  authorities  wUl  be 
found  to  apply  to  Acts  quite  distioguishable  from 
that  before  us.  Lord  Coleridge  has  pointed  out 
that  in  Beg.  v.  8t.  MichaeVa,  Southampton  {ubi 
»up.),  and  Eeg.  v.  Surathoume  Tarrant  (nbi  sup.K 
the  amounts  in  qaestion  were  charged  npon  the 
rates,  whereas  in  this  case  they  were  not.  In 
the  first  of  those  cases,  Erie,  J.  relies  on 
the  fact  that  the  obligee  of  the  bond  was 
not  required  to  en  force  annual  payments, 
as  he  hopes,  in  justice  towards  future  rate- 
payers, future  legislation  may  provide.  In 
the  second  case,  Lord  Campbell,  0.  J.,  takes  notice 
of  the  fact  that  the  rates  are  charged ;  Brie,  J., 
and  the  other  judges  note  that  no  duty  to  enforce 
payment  is  imposed  on  the  bondholder,  and  ErIe,J., 
says,  "  It  would  I  think  be  highly  satisfactory  if 
it  were  in  all  such  cases  made  obligatory  on  the 
creditor  to  enforce  payment  at  once.  If  the  Act 
had  said  that  the  cmu-ge  should  be  paid  off  within 
five  years,  and  not  othenrise,  it  would  have  made 
it  the  duty  of  the  creditor  to  secnre  it  in  time." 
Here  the  Act  clearly  says  that  the  debt  shall  be 
paid  "  within  twenty  years  at  fhrthest,"  and  the 
commissioners  get  power  to  have  payment  made 
"in  such  proportions  and  at  such  times  as  they 
shall  direct  and  appoint."  I  shall  only  add  that 
in  those  cases,  and  in  every  other  which  has  been 
relied  on,  the  phraseology  of  the  Acts  baa  been 
very  different  from  that  with  which  we  are  dealing* 
and  in  none  of  them  will  be  foand  the  strong, 
clear,  and  unequivocal  limitation  which  warrants 
us  in  adopting  a  view  consonant,  in  my  opinion, 
at  once  with  legal  principle  and  natural  jusUce. 
Judgment  of  ike  Court  of^  Exeheguer  Chamber 
affirmed,  and  appeal  dtmisaed  mUh  eoste. 

Solicitors  for  the  appellant,  Barnes  and  Bernard. 

Solicitors  for  the  respondents,  Pateraon,  SnotCt 
and  Bitmm/ ;  Sharps,  Barken  and  Go.  \  Chester  and 
Co. 


COURT  OF  APPEAL. 

SITTINGS  AT  LINCOLN'S  INN". 

Friday,  May  12. 
(Before  J'ames  and  Melltsh,  L.JJ.,  and 
Baogaluy,  J.A.) 

Ex  parte  Mooee  ;  Be  Stokoe.  (a) 
Banlenvptey—Bisclamer  of  lease  by  trustee— Ifbtice 
by  lessor — Waiver — E^ension  of  time — Dctnk- 
ruptey  Act  1869  (32  ^  S3  Viet.  e.  71).  ss.  23,  2-4, 
A  lessor  wrote  a  letter  to  the  trustee  of  a  liquidating 
dolor's  estate,  requiring  hiw  to  decide  jakeiker 
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he  would  disclaim,  a  lease  which  formed  part  of 
ihe  debtor's  estate.  Afier  some  corresporideTice, 
the  lessor,  before  t/te  expiration  of  twenty-eight 
4ayi,beiTig  the  time  Umiled  for  disclaimer  by  the 
24ih  section  of  the  Bankruptcy  Act  1869,  lorote  to 
the  trustee,  asking  for  a  repbf  at  his  "  earliest 
tmemienee"  as  to  vhethsr  he  intended  to  retain 
the  lease. 

■On  an  avtAication  by  the  trustee,  after  the  aspira- 
tion of  the  twenty-eight  days,  for  leave  to  die- 
cUtim: 

Held  {affirming  the  decision  of  Bacon,  C.J.)  that 

the  lessor's  last  letter  amounted  to  a  waiver  of  hie 

right  to  have  the  trustee's  decision  within  tJie 

tiBeniy-eight  days,   and   leave  to  disclaim  was 

accorainglij  given. 
This  was  an  appeal  from  a  decision  of  the  Chief 
Jndge  in  Bankraptcy,  reversing  a  decision  of  the 
jadge  of  the  County  Court  at  banderland. 

The  &cta  of  the  case  were  shortly  as  follows  : 

W.  S.  Stokoe,  a  shipbuilder,  carrying  on  bosi- 
iiess  at  Sunderland,  held  a  piece  ot  land  under  a 
lease  for  a  term  of  fourteen  years  from  Nov.  1871, 
at  the  yearly  rent  o£  501 

On  the  2l8t  Sept.  1875,  he  filed  a  petition  for 
licpiidation  of  his  afiairs^y  arrangement,  and 
Tuohitiona  were  duly  paAed  and  confirmed  in 
favour  of  liquidation  and  appointing  a  trustee. 

On  the  24th  Nov.  1875,  the  lessors'  solicitor 
wrote  a  letter  to  the  trustee  in  the  liquidation, 
intomuDg  him  that  the  lessors  cotdd  not  allow 
any  goods  to  be  removed  from  the  premises  until 
the  rent  was  guaranteed,  and  adding,  "  They  also 
reqnire  to  know  from  yon  within  the  nsuiJ  time, 
if  yon  intend  to  retain  the  lease,  or  whether  yon 
wish  to  relinquish  it." 

On  the  following  day  the  trustee  wrote  in  reply 
that  he  bad  called  a  meeting  of  the  committee 
for  the  following  Monday  with  reference  to  the 
lease,  and  that  he  would  write  shortly  afterwards 
u  to  their  decision. 

On  the  16bh  Deo.  the  trustee's  solicitor  wrote 
to  the  lessors,  asking  if  they  were  disposed  to 
treat  in  any  way  for  immediate  possession. 

On  the  '2.2nd  Dec.  the  lessors  wrote,  asking  for 
further  explanations  of  the  trastee's  meaning,  and 
stating  that  they  would  be  prepared  to  consider 
any  offer  the  trustee  might  make. 

On  the  same  22nd  Dec.  the  lessors*  solicitor 
wrote  to  the  trustee  in  the  following  words : — 
"  We  shall  be  glad  to  have  a  reply  to  our  letter 
ol  the  24th  nit.  as  to  whether  you  intend  to  retain 
the  lease,  at  yonr  earliest  convenience." 

The  trastee  forwarded  this  letter  to  bis  solicitor, 
who  had  not  in  his  hands  the  letter  of  the  24th 
Kov.  and  did  not  receive  it  in  time  to  comply  with 
the  requirement  of  the  24th  section  of  the  Bank- 
ruptcy Act  1869,  which  provides  that "  the  tmstee 
■hall  not  be  entitled  to  disclaim  any  property  in 
pomunce  of  this  Act  in  cases  where  an  application 
in  writing  has  been  made  to  him  by  any  person 
interested  in  snch  property,  requiring  such  trustee 
to  decide  whether  be  will  disclaim  or  not,  and  Uie 
trtMtee  has  for  a  period  of  not  less  than  twenty- 
«ght  days  after  the  receipt  of  such  applicatioa,  or 
snch  further  time  as  may  be  allowed  by  the  court, 
declined  or  neglected  to  give  notice,  whether  he 
disclaims  the  same  or  not. 

The  twenty-eight  days  expired  on  the  28th  Dec., 
and  it  was  not  till  the  6th  Jan.  1876,  that  the 
tniBtee,  through  his  solicitor,  gaTO  rerbal  notice  of 
his  iiuention  to  disclaim. 


[Ct.  oj  a  if. 


On  the  17th  Jan.  the  trustee  applied  to  the 
County  Coart  at  Sunderland  for  leave  to  disclaim, 
and  for  an  extension  of  the  time  limited  by  the 
24th  section  of  the  Act. 

The  Judge  of  the  County  Court  having  refused 
the  application,  the  tmstee  appealed. 

The  appeal  was  beard  on  the  20th  March,  before 
Baron,  C.J.,  who  delivered  the  following  judgment. 
—The  statute  it  very  plain.  The  rights  conferred 
upon  the  Isssor  under  the  statnte  are  very  distinct. 
Beyond  all  doabt  the  trustee  has  a  right  conferred 
upon  him  by  the  statute,  and  if  there  was  nothing 
in  the  case  but  the  statute,  I  could  not  hesitate 
to  do  as  the  Lords  Justices  did  in  Ex  parte  hover- 
ing, re  Janes,  No.  1  (30  L.  T.  Eep.  N.  S.  621 ;  L. 
Bep.  9  Cb.  586),  and  as  the  registrar  has  done  in 
this  case.  The  attempt  to  enlarge  the  time  had 
nothing  to  do  with  the  question,  and  when  lessors 
are  innisting  upon  their  strict  right,  that  may  bo 
qnalified  if  they  have  done  anything  to  put  the 
trustee  of  his  gnard.  Now,  to  anyone  who  reads 
the  letter  of  the  24th  Nor.,  and  then  the  letter  of 
the  22nd  Dec.,  it  is  clear  that  the  person  entitled 
to  insist  apon  the  twenty-eight  days  says — not  in 
words,  bat  in  substance — "the  twenty-eight  days 
ore  very  nearly  eipired;  give  mo  an  answer  to  my 
letter  of  the  24th  Nov. ;  but  do  it  at  your  earliest 
convenience."  In  my  opinion  that  was  calculated 
to  put  the  trustee  off  his  guard  ;  it  was  calculated 
to  induce  him  to  believe  tbat  these  and  alt  other 
matters  which  were  in  difference  and  controversy 
between  them  should  wait  until  there  had  been 
fui^her  discussion,  and  wait  until  it  was  convenient 
for  the  trustee  to  disclaim.  I  do  nob  dispute  that 
the  Act  of  Parliament  is  binding  upon  them,  and 
upon  me,  and  everybody  else  ;  but  I  say  that  the 
right  conferred  by  the  statute  on  the  lessor  may  be 
waived.  In  my  opinion  it  has  been  so  far  waived 
that  the  lessors  have  no  right  to  insist  that  by 
reason  of  non-waiver  for  twenty-eight  days,  and 
because  the  twenty-eight  days  expired  a  day  or 
two  after  they  wrote  the  letter,  they  are  entitled  to 
impose  upon  the  trustee  the  onerons  consequence 
of  making  him  take  the  lease  upon  his  own 
shoulders.  The  registrar's  order  will  therefore  ho 
discharged,  on  the  trustee  discliuming  and  under- 
taking to  pay  all  the  rent  due  up  to  the  next 
quarter  day. 

From  this  decision  the  lessors  appealed. 

De  Gex,  Q.O.  and  F'nlay  Knight,  for  the  appel- 
lants.— The  24th  section  of  the  Act  requires  the 
trustee  to  disclaim  within  twenty-eight  ciays  from 
the  receipt  of  an  application  in  writing,  reqairin>; 
him  to  decide,  and  though  that  section  empowers 
the  court  to  extend  the  time,  it  has  been  held  that 
an  application  for  extension  of  time  must  be  made 
before  the  expiration  of  the  twenty-eight  days.  lu 
Ex  parte  Lovering;  re  Jones,  No.  1  (L.  Bep.  9, 
Oh.  590-1 ;  30  L.  T.  Bep.  N.  S.  622),  MeUish, 
L.  J.  says:  "UntoBs  something  extraordinary 
happens,  from  such  a  cause  as  iUaesB,  or  nnless 
the  landlord  has  done  something  to  put  the  trastee 
off  his  guard,  I  think  that  the  time  ought  not  to 
be  enlarged  unless  the  trustee  applies  before  the 
expiration  of  the  twenty-eight  days."  In  this  case 
the  negotiations  between  the  lessors  and  the 
trastee  related  to  matters  which  had  nothing  to 
do  with  the  disclaimer  of  the  lease. 

Winelow,  Q.C.  and  Doriafor  the  trustee. — This 
is  just  one  of  the  exceptions  mentioned  by  Mel- 
lisbiL.J.,  in  Ex  parte  Lovering  {ubi  sup.)  The  land- 
lord put  the  trastee  dff  his  guard  bx^^tting  his 
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solicitor  to  write  the  letter  of  the  22nd  December, 
requesting  a  reply  at  his  "  earliest  convenience." 
[ISiey  were  stopped  by  the  conrt.] 

Jauxs,  L.  J. — I  think  the  negotiaUous  which 
were  goin^  on  between  the  parties  wcreqaito  suffi- 
cient to  justify  the  Chief  Judge  in  making  the 
order  which  he  did.  The  appeal  must  therefore 
be  dismissed,  but  there  will  be  no  oostB  the 
appeal. 

IfxLUSH,  L. J.,  and  Baogaixay,  J JL,  ooncnrred. 

Soliottora  for  the  appellants,  /.  IT.  Siekin,  agents 
for  BohittMon  and  Longden,  Sunderland. 

Solidtor  for  the  respondent,  R.  Diwon,  Sunder* 
land. 

May  12  and  19. 

(Before  Jaxes  and  Ublush,  IlJX,  and 
Bagoa£ut,  3Jl.) 

E»  parte  Cabtbr  ;  Be  CABTEK.{a) 
Banhn^icy  —  Suspension  of  hanhmptay — After 
acquired  property — Bighit  of  astignee — Dehtor'e 
nmrrwnaoyunc^'lific<Uedianhrvpt — Bankruptcy 
Act  1861  (24  4-  25  Viet.  e.  134),  $.  110. 
An  uncertificated  bankrupt,  whose  eredttore  had 
pa$aed  a  reeoluiion  under  the  Banhruftey  Act 
1861,  «.  110,  mtspending  proceedings  in  ike  oanh- 
nmtey,  ironghi  an  nction  in  his  ovm  name  agatnet 
a  debtor  and  recovered  judgment  for  SOOt  The 
astignee  then  gave  notice  to  ihe  Judgment  debtor 
not  to  pay  the  amomit  to  the  bankrupt,  but  sub- 
eequently  withdrev}  ihe  notice,  and  ikm  the  banJc' 
rvpt  took  out  a  debtor's  mmmone  against  the 
judgment  debtor  in  respect  of  the  debt: 
Bield,  that  the  dehtor^s  summons  could  not  he  sus- 
tained, as  it  was  not  the  bankrupt,  but  Ma 
assignee  leJio  was  eniUled  to  the  money. 

This  was  an  appeal  fh>m  a  decision  of  Mr.  Eegia- 
trar  Keene,  sitting  as  Chief  Jndge  in  BankraptcT. 

On  the  2l8t  Sept.  1869,  W.  Jacobs  ThomhiU 
was  adjudicated  bankrupt  under  the  name  of  W. 
Jacobs. 

On  the  let  Nov.  1869,  bis  creditors  passed  a 
resolution  suspending  all  farther  proceedings  in 
the  bankruptcy  under  the  110th  sect,  of  the  Bank< 
niptcy  Act  1861,  which  provides  that  in  case  at 
any  meeting  of  creditors  "  any  proposal  shall  be 
made  by  or  on  behalf  of  the  l>ankrupli,  which  it 
shall  appear  to  the  major  part  in  value  of  the 
creditors  then  present  onght  to  be  accepted,  or  if 
it  shall  appear  to  the  majority  in  value  of  the 
creditors  present  at  any  meeting  to  be  desirable 
on  any  ground  to  resolve,  and  such  majority  shall 
resolve,  thai;  no  further  proceedings  be  taken  in 
bankmptcy,  the  meeting  shall  be  adjourned  for 
fourteen  days  in  order  that  notice  of  snch  resolu- 
tion may  be  given  to  every  creditor  by  the  ofiBcial 
or  creditor's  assignee,  which  shall  be  done  accord- 
ingly ;  and  if  at  such  adjourned  meeting  a  majority 
in  number  representing  three-fourths  in  value  of 
the  creditors  present  shall  so  resolve,  the  proceed- 
ings in  bankruptcy  shall  be  suspended,  and  the 
estate  and  effects  o£  the  bankrupt  shall  be  wound 
up  and  administered  in  sach  manner  as  such 
majority  sbnll  direct,  and  the  bankrupt,  having 
made  a  full  discovery  of  his  estate,  shall  be  entitled 
to  apply  for  an  order  of  discharge."  And  the  cre- 
ditCHTB  direoted  that  the  estate  and  effects  of  the 
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bankrupt  should  be  wound  up  and  adnunistmd 
by  C.  L.  Brook,  the  assignee  in  the  bankmpte^. 

In  June  1875,  thebanknipt,whohadnot<A>tau]ed 
his  order  of  discharge,  brought  an  action  against 
Carter  and  recovered  judgment  for  500Z.  and  costs. 

On  the  IBth  Aug.  1875,  the  assignee's  solicitor 
gave  a  written  notice  to  Garter's  solicitor  not  to 
part  with  any  moneys  recovered  from  his  client 
by  Thomhill  in  the  action,  adding,  "  and  I  rnnsE 
ask  you  to  give  up  such  moneys  to  my  client  as 
such  assignee  as  aforesaid,  who  claims  the  same, 
the  bankrupt  never  having  obtained  his  diBcharxa 

Subsequently  an  arrangement  was  made  between 
Thomhill  and  his  assignee  that  lOOL  of  the  joik- 
ment  debt,  when  recovered,  shoald  be  paid  to  tine 
latter,  and  the  rest  be  retained  by  ThomhiU,  and 
on  the  Srd  Sept.  1875,  the  assignee  s  solicitor  wrote 
a  letter  to  Garter's  solicitor  withdrawing  the 
notice,  and  stating  that  he  did  not  object  to  the 
paymentof  the  money  to  Tfaomhill's  solicitor;  but 
there  was  some  doubt  whether  this  letter  ever 
reached  Carter  or  his  solicitor. 

On  the  9th  Kov.  1875,  Thomhill  took  out  a 
debtor's  summons  agajnst  Garter  in  respect  of  tBs 
judgment  debt. 

The  registrar  having  refused  an  application  hy 
Carter  to  have  this  summons  dismissed.  Carter 
appraled. 

Winslov},  Q.C.  and  Bobertson  Griffiihs,  for  the 
appellant.~-To  support  a  debtor's  summons  there 
must  be  such  a  debt  as  would  support  a  petition 
for  an  adjudication  in  bankmptcy,  and  it  is  settled 
bv  the  old  cases  of  Eg  parte  Bobinton  ;  re  Freer 
(Mont.  &  Kac.  44),  and  Mm  parte  Mascarenaa ;  re 
Dawson  (1  Deao.  &  Gh.  507),  thatan  uncertificated 
bankrapt  cannot  be  a  petitioning  creditor.  The 
future  property  of  the  bankrupt  as  well  as  his 
present  property  vested  in  the  assignee,  and  there 
was  nothing  in  the  resolution,  or  in  the  110th  sec- 
tion, to  take  the  property  out  of  the  assignee.  Till 
he  obtained  his  discharge  the  bankrupt  could 
acquire  no  property  as  against  his  assignee,  except 
his  personal  earnings  necessary  for  his  support. 
Moreover,  the  assignee  having  given  notice  of  his 
claim,  the  debtor  could  not  safely  pay  the  money 
to  the  bankrupt.   They  also  cited 

Em  parte  Taylor,  3  D«  O.  ft  J.  480 ; 

Ex  parte  Musgrove^  H.  D.  ft  De  0. 336 ; 

Ex  parte  Pam,  re  Pain,  28  L.  T.  Bep.  5f.  S.  753 ;  L. 
Bep.  3  Gh.  639  ; 

Ex  parte  Leathley,  re  Hodges,  28  L.  T.  Bep.  N.  S.  323 ; 

Bankmptoj  Aot  1869,  b.  15,  Bab-sect.  3. 
De  Gex,  Q.C.  and  Jiagley,  for  the  respondent. — 
An  nncerti£catcd  bankrupt  may  sue  in  his  own 
name,  although  the  assignee  is  entitled  to  what- 
ever he  recovers.  And  it  is  well  settled  that  when 
the  assignee  gives  up  his  right  the  debtor  cannot 
refuse  to  pay  the  bankrupt :  {Williame  x.  Cham- 
bers, 10  Q.B.  337  ;  Herbert  v.  Layer,  5  Q.B.  965.) 
But  we  also  say  that  the  passing  of  the  resolution 
suspending  the  bankruptcy  deprived  the  assignee 
of  the  future  acquired  property  of  the  bankrupt. 
They  also  cited 

Re  Ftsard'a  Truits,  14  L.  T.  Bep.  N.  S.  8ld ;  L.  Bep. 
1  Ch.  589 ; 

Bankmptcy  Aot  1861,  B.  110 ; 

Bankntpt<9'  Aot  1869,  a.  28. 
Winslow,  Q.C.  in  reply. 

James,  LJ. — I  am  of  opinion  that  this  appeal 
must  succeed.  As  regards  the  priucipa]  gnnud 
urged  on  behalf  of  the  appellant,  it  seems  to  me 
utterly  impossible  to  say  that  the  110th  section  of 
the  Bankmptcy  Act  1861,  cau  h»eJih&|BSfoot  of 
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empoweriii|[  the  msjoritj  of  creditors  to  deprire 
the  minority  of  the  hankrapt's  after  acquired 
TOOper^  withoat  taking  the  opinion  of  the  court. 
The  llvth  section*  no  doabt,  appears  at  first  ri^ht 
to  proceed  npcm  the  footing  that  onlj  the  existing 
estate  of  the  bankrapt  is  to  be  woand  ap  in  snoH 
manner  as  the  majoritj  of  the  creditors  shall  re- 
solre ;  bat  if  it  had  been  intended  that  the  resolu- 
tion shoold  release  aU  the  after  acquired  property 
of  the  bankrupt,  the  section  nonld  have  said  that 
the  bsmkmpt  should  be  entitled  to  his  order  of 
discharge,  and  not  merely  that  he  should  be  en- 
titled to  ai^ly  for  it.  As  it  stands,  the  section 
leaTes  it  open  to  any  creditor  to  show  oaoae  why 
an  <ffder.of  diBobarga  should  not  be  granted. 
The  llOQi  section  cannot  of  itself  have  the  effect 
(rf  an  order  of  discharge — it  leaves  all  the  bank- 
rupt's estate  vested  in  the  assignee.  Theu  the 
case  stands  thna :  A  debt  was  doe  from  the  appel- 
lant to  the  bankrupt;  the  hankmpt  bronght  an 
aoticm  in  his  own  name,  and  recovered  judgment ; 
thereupon  the  assignee  intervenes  and  says :  "  I 
am  beneficially  entitled  to  the  money,  whatever 
legal  title  the  bankrupt  may  have  had  to  recover 
it ;  do  not  pay  it  to  him."  I  am  of  opinion  that 
the  moment  this  notice  was  given  to  the  appellant 
1^  the  assignee  the  debt  vested  in  the  assignee, 
and  no  subsequent  iiiiiiij^iiiiiiit  between  the  bank- 
rapt  and  the  assignee^n  enable  the  bankrupt 
to  snstoin  a  debtor's  summons  in  respect  of  a 
■debt  80  vested  in  the  asdgnee. 

IHblluh,  JjJ. — I  am  of  tba  same  opinion.  I 
Ihmk  the  words  of  the  llObh  section  do  not  enable 
the  majority  of  the  creditors  by  a  resolution  to 
take  out  of  the  assignee  anything  that  is  vested 
in  him.  The  words  are:  "The  proceedings  in 
bankruptcy  shall  be  suspended,  and  the  estate 
and  efiectB  of  the  bankrupt  shall  be  wound-up 
and  administered  in  such  manner  as  snch  majority 
shall  direct,  and  the  bankrupt,  having  made  a 
fall  discovery  of  his  estate,  shall  be  entitled  to 
aw)ly  tor  an  order  of  ^charge."  This  only  pro- 
yides  for  the  mode  of  administration  but  it  wa^  nob 
intended  to  take  from  the  Bsaiguee  the  legal  estate 
in  any  property  that  was  vested  in  him.  Under 
the  Bankruptcy  Act  1861,  all  the  bankrupt's  es- 
tate present  and  future  vested  in  the  assignee  until 
something  was  done  to  take  it  out  him.  An 
acticm  of  trover  or  detinue  to  reoorer  any  part  of 
the  bsnkrapt's  estate  moat  have  been  brought  by 
the  assignee,  and  I  do  not  see  anything  in  the 
110th  section  to  take  the  estate  out  of  tbe  aissignee, 
and  I  think  it  was  intended  to  remun  in  him  till 
the  bankrupt  obtained  his  discharge.  That  being 
so,  the  right  to  this  judgment  debt  is  vested  in  the 
assignee,  and  he  gave  notice  to  the  debtor  to  pay 
it  to  him.  That  notice  was  subsequently  with- 
-dravn,  but  it  is  not  necessary  for  me  to  express  an 
opnion  whether  it  could  be  legally  withdrawn. 
"Hien  a  debtor's  summons  was  taken  out  by  the 
bankmpt,  who,  though  he  may  have  had  a  legal 
right  to  bring  the  action  for  the  debt,  and  probably 
also  to  levy  execution  on  the  judgment,  was  not 
beneficially  entitled  to  the  money.  Tbe  assignee, 
and  not  the  bankrupt,  is  the  creditor  of  the  appel- 
lant, and  therefore  the  latter  is  entitled  to  have 
the  d^Uv's  summons  dismissed  with  costs. 

BiefiALLAx,  JA. — am  of  the  same  oinnion.  I 
-have  nothing  to  add. 

Appeal  accordingly  aUtnoed  toUH  eosU. 

Solicitor  for  the  appellant,  /.  BoitrdiUon. 

.Solicitor  for  the  respondent,  H.  Montague* 


Thursday,  July  27. 
(Before  Jaices  and  Ueiush.  L.  JJ.,  and 
Baggaixit.  JAh) 

Ex  parte  Davis  ;  Be  Sneezum.  (a) 

Bankruptcy — Bankrupt's  contract  continued  by 
tTTistee  Jar  a  time' — Omieeion  to  diadaim — iSu6«e- 
QueiU  repudiation  of  contract  by  trustee — Lia- 
bUity  of  trustee — Remedy  of  other  party  to  con- 
tract —  Danuigee  —  Proof  against  baaikrupt^s 
estate— Bankni/ptey  Aet  1869,  u.  23, 2^  25  (sui- 
sect.  2),  31. 

Whtn  tha  tnutee  in  a  hanhmpky,  having  received 
noties  under  the  2Mh  section  of  ihe  Bankruptcy 
AtA  1869,  r^vring  him  to  decidfi  uiheiher  he  w'lA 
or  not  disclaim  a,  contract  of  t&e  hanhrupt,  does 

.  nof  dMcIatm  wUhin  the  iwei^'eight  days  limitsd 
hy  Gte  Act,  hut  carries  on  the  contract  for  a  time 
for  th»  ben^fi  of  the  estate,  and  swttequsntly 
abandons  it,  ilie  trmteo  does  not  thereby  render 
himself  personally  liable,  nor  does  he  render  the 
estate  liable  as  if  he  had  entered  into  a  new  con- 
tract on  hehaif  of  it,  but  the  only  remedy  of  the 
other  party  to  tlte  contract  is  to  prove  under  the 
Zlst  section  of  the  Act  for  tJie  damages  ociiasioned 
by  the  breach  of  the  contract. 

Decision  of  Bacon,  C.J.,  a^med. 

This  was  an  appeal  from  a  decision  of  the  Chief 

Judge  in  Bankruptcy. 
The  hearing  in  the  court  below  is  reported  in 

34  L.  T.  Bep.       S.  805,  where  the  facts  of  the 

case  are  fully  stated. 
They  were  shortly  as  follows : 
In  1869  and  1872,  William  Sneezam.  a  railwav 

waggon  builder,  entered  into  contracts  with 

Mesars.  Davis  and  Sons,  oolliery  proprietors,  to 

maintain  and  keep  in  repair  for  them  a  large 

number  of  railway  waggons  for  periods  of  seven 

years. 

In  Feb.  1873,  Sneezum  filed  a  petition  for  liqui- 
dation of  his  flairs  by  arrangement,  and  in  April 
1873,  Davis  and  Sons  gave  the  trustees  appointed 
under  the  petition  a  notice  under  the  24th  seot. 
of  the  Bankruptcy  Act  1869,  requiring  them  to 
decide  whether  they  would  disclaim  tdie  con- 
tracts or  not. 

The  trustees  did  not  disclaim  within  the  twenty- 
eight  days  limited  by  the  Act,  but,  on  the  con- 
trary, they  continued  to  perform  the  contracts 
until  January  1875,  when  they  gave  notice  to 
Davis  and  Sons  tlut  they  would  oease  to  perfbrm 
them  after  the  30th  Jan.  1875. 

On  tiie  ^rd  Deo.  1875.  Davis  and  Sons  com- 
menced an  action  in  the  Queen's  Bench  I)ivision 
against  the  trustees  for  breach  of  the  contract. 

The  judge  of  the  CardifE  County  Court  granted 
an  injunction  restraining  Davis  and  Sons  from 
proceeding  with  this  action,  and  on  appeal  the 
Chief  Judge  in  Bankruptcy  affirmed  this  order. 

Davis  and  Sons  again  appealed. 

Benjamin,  Q.O.  and  Finlay  Knight,  for  the 
appellants. — The  trustees  not  having  disclaimed 
the  contracts  within  twenty-eight  days  after  they 
received  notice  under  the  *z4<th  section  of  the  Act 
requiring  them  to  decide  whether  they  would  dis- 
claim or  not,  that  section  expressly  provides  that 
chey  shall  not  be  entitled  to  disclaim  after  the 
expiration  of  the  twenty-eight  days.  By  not  dis- 
olatming,  they  adopted  the  contract  on  behalf  of 
the  <n«attors,  who  wouM  have  received  ai^  bm^ 
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fits  tli&t  might  have  aoonied  from  the  contracts, 
and  moBt  also  bear  the  burden.  _  The  result 
of  the  DOD-disclaimer,  therefore,  ia  that  the 
damages  oocasioned  the  brwoh  <A  the  con- 
tracta  mnat  be  paid  in  full  oat  of  the  estate 
before  any  distribation  is  made  to  the  credi- 
tors. Where  the  tnutee  disclaims  a  contract,  the 
23rd  section  provides  that  it  ahall  be  deemed 
to  be  determined  from  the  date  of  the  order  of 
adjadication ;  but  when  he  omits  to  disclaim,  the 
contract  is  adopted  on  behalf  of  the  credibora,  and 
then  it  ceases  to  be  the  bankrupt's  contract,  and 
becomes  the  creditors*  contract.  The  2ad  sub- 
section of  the  25th  section  empowers  the  trustee 
"  to  cany  on  the  business  of  toe  bankrupt  as  far 
as  may  be  necessary  for  the  beneficial  winding-up 
of  the  same,"  and  the  7th  sub-section  of  the  83rd 
section  empowers  him,  'amongst  other  things,  "  to 
make  contracts,  sne  and  be  sued,  enter  into  any 
engagnnents  binding  upon  himself  and  his  suc- 
ceasom  in  office/*  Ao.  By  not  disolaiming  the 
trustees  here  virtnally  entered  into  a  new  con- 
tract on  behalf  of  the  creditors.  When  once  he 
has  allowed  the  twenty-eight  days  limited  by  the 
24th  section  to  elapse,  the  trustee  oannot  repudi- 
ate the  contract ;  otherwise  there  would  be  no 
meaning  in  the  limit  of  twenty-eight  days.  Ex 
parte  iXynvi  Coal  and  Iron  Company,  re  Side 
(25  L.  T.  Bep.  N.  S.  609 ;  L.  Eep.  7  Ch.  28)  shows 
that  whether  the  trustee  accepts  the  contract  or 
not,  the  bankrupt  is  absolutely  discharged  from 
liability.  Therefore,  the  creditors  must  oe  liable, 
that  is  to  say,  the  damages  occasioned  by  the 
breach  must  bo  paid  before  they  receive  anything 
out  of  the  estate.  In  Ex  parte  Chalmers,  re  Ed- 
warde  (28  L.  T.  Eep.  N.  S.  325 ;  L.  Eep.  8  Ch.  289) 
where  there  was  a  contract  for  the  delivery  of 
_.bleaching-powder  by  monthly  instalments,  and  the 
pnrcbaaer  became  bankrupt  before  the  completion 
of  the  contract,  it  was  held  titat  the  vendor  had 
a  right  to  refuse  to  deUvw  any  more  ^oods  till 
the  price  was  tendered  to  bim.  In  his  judgment 
in  that  case  Mellish.  L.  J.  s^s :  "  I  agree  with 
what  was  siud  by  Crompton,  J.  in  Origitha  v.  Perry 
(1  E.  &  E.  688),  that  the  mere  ihct  of  the  insol- 
vency of  the  purchaser  did  not  pat  an  end  to  the 
contract.  It  certainly  would  be  very  unfair  if  it  had 
that  effect ;  for  if  the  insolvent  had  any  beneficial  con- 
tracts repiaining,  it  would  be  hard  on  him  as  well 
as  on  his  creditors  if  they  could  not  have  the 
benefit  of  those  contracts.  But  if  an  insolvent 
has  any  such  beneficial  contracts,  it  is  his  duty  to 
inform  his  creditors,  or  the  Coart  of  Bankruptcy, 
if  the  case  be  within  its  jurisdiction,  of  the  fact, 
and  be  can  then  apply  to  have  ».  sufficient  part  of 
his  .assets  applied  for  the  completion  of  the  con- 
tracts, and  i£  the  contracts  were  beneficial  this 
wonld^  without  doubt,  be  allowed  by  the  creditors 
or  by  the  court."    Here  die  contracts  having 

E roved  unprofitable,  the  creditors  oannot,  after 
aving  for  a  titee  adopted  them,  now  repudiate 
them  without  paying  the  damages  so  occasioned. 
They  also  referred  to 

£31  parte  Waters ;  Be  HeyU,  38  L.  T,  Bep.  N.  S. 
757  ;  L.  Bep.  8  Ch.  562. 
De  Oex,  Q.C.  and  Tfinslow,  Q.C.  forthe  trustees. 
— Under  the  Bankruptcy  Act  1869,  the  remedy  of 
the  other  party  to  the  contract  under  circum- 
Btanoes  sncn  as  those  in  the  presoit  case  is  by 
proof  against  tiie  bankrupt's  estate  nnderthe  Slst 
section.  Qibmn  v.  QamnOm-t  (8  M.  ft  W.  321) 
shows  that  nnder  the  old  law  an  assignee  in 
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bankruptcy  ooald  carry  on  such  a  contract  as  long 
as  he  chose,  and  then  abandon  it*  aud  when  he 
abwdoned  it,  the  only  remedy  of  Uie  other  party 
to  the  contract  was  an  action  against  the  bank- 
rupt personally.  The  Bankruptcy  Act  1869,  has 
substituted  the  right  to  prove  against  the  estate 
for  the  right  of  action  against  the  bankrupt;  and 
that  is  tne  only  change  it  has  made  in  cases 
where  the  trustee  does  not  disclaim. 
Benjamin,  Q.G.  in  reply. 

James,  L.  J. — I  am  of  opinion  that  the  judgment 
of  the  Chief  Judge,  affirming  the  judgment  of  the 
County  Court  Judge,  ought  to  be  affirmed.  No 
doubt  there  is  great  weight  and  great  foroe  in  the 
argument  addressed  to  us  by  mt.  Benjamin,  and 
possibly  the  Legislature  may  bo  induced,  nixm 
considoration  of  many  of  the  topics  npon  which 
he  has  dwelt,  to  alter,  or  rather  to  improve,  the 
prorisions  of  the8e.Bections  of  the  Bankruptcy  Aot 
1869.  The  state  of  the  law  before  the  Act  of 
1869  was  certainly  snob  that  no  snob  clium  as  that 
wbiohis  now  made  by  the  persons  with  whom  the 
contract  in  this  case  was  made,  could  have  ben 
effectually  made.   Up  to  the  time  of  the  passing 
of  tho  Bfuikrupbcj;^  Act  1869,  in  tho  case  of  such  a 
contraot  as  that  m  question  in  the  present  case, 
the  assignees  in  bankr^mtcy  oould  have  gone  on 
performmg  the  contra^  as  long  as  they  were 
minded  to  do  so,  and  when  they  were  no  longer 
minded  to  perform  it,  they  might  nave  discontinued 
it,  and  thereupon  the  bankrupt  himself  would 
have  been  liable  under  the  contract.   The  per- 
formance of  the  contract  by  the  assignee  in  bank- 
ruptcy  for  a  limited  period  did  n<^  relieve  the 
banknipt  from  his  obligation,  and  the  other 
parirr  to  the  contract,  as  long  as  the  contract  was 
mlfined  according  to  its  terms,  could  not  be 
heard  to  say  that  he  would  put  an  end  to  the 
contract.   Tliat  was .  the  state  of  the  law  before 
the  passing  of  the  Act  of  1869.   By  that  Act  the 
law  was  altered  to  a  very  considerable  extent  SO 
as  to  free  the  bankrupt  from  any  future  liability  in 
respect  of  breaches  of  contract,  and  to  give  the 
persons  whose  contracts  were  broken  or  put  in 
jeopardy  by  the  bankruptcy  a  right  to  prove  for 
the  loss  they  thus  sustained,  instead  of  the  con- 
tinuing personal  liability  of  the  bankmpt  to  per- 
form the  contracts.  The  main  provisions  by  which 
this  change  in  the  law  was  effected  are  contained 
in  the  23ra  section  of  the  Act  which  provides  that 
"  when  any  prop^ty  of  the  bankrupt  aoquiied  by 
tho  trustee  undsr  tnis  Act  consists  of  ...  .  on- 
profitable  contraots,  or  of  any  other  property  that 
is  unsaleable,  or  not  readily  saleable,  by  reason  of 
its  binding  the  possessor  thereof  to  the  perform- 
ance  of  any  onerous  act,  or  to  Uie  payment  of  any 
sum  of  money,  tho  trustee  ....  may,  bjr  writing 
under  his  hand,  disclaim  such  property,  and  upon 
the  execution  of  such  disclaimer  tho  property 
disclaimed  shall,  if  tho  same  is  a  contract, 
be  deemed   to  be  determined  from  the  date 
of  the  order  of  adiudication."  ....  Mr.  Ben- 
jamin was  pressed  by  the  language  of  Uiis 
section,  and  was  forced  to  admit  that  in  order  to 
give  effect  to  his  argument  he  must  contend  that 
upon  the  true  construction  of  the  section  we  most 
imply  from  the  provision  that  upon  the  executioa 
of  the  disclaimer  of  the  contract  by  the  trustee  the 
contract  shall  be  deemed  to  be  determined  from 
the  date  of  the  order  of  actjudtoaticni ;  and  that  if 
the  oontraot  is  not  disdaimed  after  notice  Eram 
other  contracting  tnurtri  th«a(^e^aainJt^  to  be 
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deemed  and  taken  to  have  been  adopted  by  the 
trustee,  upon  tbe  responsibility  and  at  the  expense 
of  the  bankrupt's  estate.  That  is  a  provision 
which  might  have  been  very  properly  inserted  in 
the  section  by  the  Le^slatore,  bat,  to  my  mind, 
to  imply  such  a  provision  from  the  other  words  of 
Beotion  would  not  be  to  construe  the  section, 
bot  to  alter  it.  and  ^baps  in  the  opinion  of  some 
parsoDB  to  improve  it,  but  it  would  oertaialy  be  to 
alter  the  Act  of  IParliament,  and  enUuge  still 
fnither  the  provisions  which  tbe  L^slatore  has 
thooght  fit  to  make  with  respect  to  such  contracts. 
All  we  can  say  is  that,  except  to  the  extent  men- 
tioned in  the  Act  of  Parliament,  the  law  remains 
exactly  as  it  was  before  the  passing  of  the  Act, 
that  is  to  say,  that  if  the  contract  ia  not  disclaimed 
by  the  trustee  the  contract  is  not  determined.  It 
is  true  that  that  may  leave  the  bankrupt  liable  for 
the  future  breaches,  but  that  seems  to  be  provided 
for  by  the  31st  section,  which'  says  in  eSect  that 
where  there  is  a  breach  daring  the  continuance  of 
a  bankruptcy  of  a  contract  entered  into  by  the 
bankrupt  betbre  the  bankruptcy,  the  damages  may 
be  pTorcd  for  exactly  in  the  same  way  as  if  the 
brm^es  had  ts^en  place  befisre  the  bankmptoy. 
I  am  of  opinion,  tberefor^  that,  having  regard  to 
tbe  31st  section,  and  to  the  23rd  and  24th  sections 
of  the  Act,  the  real  i^>^^flb'  of  the  appellants  is  that 
to  which  the  Chief  JuaffS  and  the  County  Court 
Jodge  have  held  them  to  be  entitled,  toAt  is,  to 
prove  against  the  estate  for  the  damages  occasiond 
oy  the  breach  of  the  contract  just  as  if  the  breach 
bad  occurred  before  tbe  bankruptcy.  And  as  to 
the  other  clause  to  which  Mr.  Benjamin  has  called 
oar  attention,  the  2nd  sub-section  of  the  25th 
section  of  the  Act,  that  does  not  seem  to  carry  his 
ar^^ument  to  the  extent  to  which  he  sought  to 
carry  it.  Tbe  fact  is  that  that  clause  does  not 
provide  that  the  trustee  shall  be  at  liberty  to  carry 
410  any  contracts  ef  the  bankrupt,  whatever  may  be 
tbdr  nature,  for  any  time,  but  only  that  he  soall 
be  at  liberty  to  carry  on  tkie  business  o£  the  bank* 
rnpt  so  far  as  may  be  neoessazy  for  the  beneficial 
winding-up  of  the  same!  That  is  meant  as  a  tem- 
porary provision  until  the  trustee  can  dispose  of  tbe 
goodwill.  It  does  not  appear  to  me  that  we  can 
extend  that  clause  so  as  to  make  it  mean  that  tbe 
tznstee  may  take  upon  himself  the  obligations  of  a 
contract  which  might  last  for  seven  or  fourteen 
yesra. 

Hellish,  li.J. — I  am  of  the  same  opinion.  I 
ilunk  that  when  the  law  as  it  existed  prior  to  the 
pBssiog  of  the  Act  of  1869  is  really  understood 
there  will  not  be  so  much  difficulty  in  understand- 
ing what  is  the  real  effect  of  the  Act  of  1869  itself. 
It  had  been  settled  before  the  passing  of  the 
Bankruptcy  Act  1869  that  the  mere  fact  of  one  of 
two  parties  to  a  contract  becoming  bankrupt  did 
aot  ^  itself  put  an  end  to  the  contract.  No  donbt 
the  person  who  had  contracted  with  the  bankrupt 
was  not  bound  to  deliver  goods  to  a  man  who  Iwd 
become  insolvent  unlesa  ne  got  paid  for  them 
brfor^nd,  and  a  man  who  had  agreed  to  do  wcack 
and  labour  for  a  man  who  subsequently  became 
bsnkmpt — for  instance,  a  foreman  who  had  been 
engaged  for  three  years — ^was  not  bound  to  go  on 
aeniDg  him  without  the  prospect  of  being  paid. 
He  would  be  entitled  to  say,  "I  cannot  go  on 
nnlesa  I  am  secured  my  wages."  But  subject  to 
that  the  bankrupt's  contract  continued,  and  the 
assignee  was  always  entitled  to  perform  the  con- 
tact, and  BO  long  as  he  performed  the  contract  he 
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got  the  entire  benefit  of  it,  but  be  might  at  any 
time  stop.  He  might  either  not  take  up  the  con- 
tract at  all,  or  he  might  take  it  up  for  a  cert^n 
time,  and  then  afterwards,  if  he  found  that  it  was 
not  a  beneficial  contract,  he  might  abandon  it,  and 
the  person  who  had  contracted  with  the  bankrupt 
had  no  remedy  except  to  bring  an  action  against 
the  bankrupt  personally  to  recover  damages  for 
breadh  of  the  contract.  That,  no  doubt,  was  a  hard 
state  of  things,  both  for  the  person  who  had  con- 
tracted with  the  bankrupt  and  for  the  bankrupt 
himself.  Now  the  question  is,  to  what  extent  baa 
that  law  been  altered.  Beyond  all  questicm,  as 
we  have  already  laid  down  in  several  cases,  it  baa 
been  altered  to  this  extent :  no  action  can  any 
longer  be  brought  against  a  bankrupt  for 
breach  of  contract  subsequent  to  the  bank- 
ruptcy, but  then  it  is  to  be  seen  how  the 
statute  has  dealt  with'  the  matter.  The  23rd 
and  24th  sections  really  deal  only  with  the  power 
of  the  trustee  to  disclaim  a  ;Contract,  and  state 
what  is  to  be  the  efi'ect  if  the  trustee  elects  to  dis- 
claim a  contract.  If  the  trustee  elects  to  dis- 
claim a  contract,  then  the  contract  is  to  be  deemed 
to  have  been  determhied  from  the  date  d  tbe 
order  of  adjudication,  and  the  peroon  who 
had  entered  into  the  contract  with  the  bank- 
rupt is  to  have  a  right  to  prove  against  tbe  estate 
upon  the  footing  that  the  contract  was  put  an  end 
to  at  that  time.  He  is  raititlcd  to  prove  for  the 
amount  of  damages  he  has  sustained  oy  losing  the 
contract  as  from  that  period.  Neither  the  23rd 
nor  the  24th  section  reallv  enacts  anything  as  to 
what  is  to  be  the  effect  if  tne  trustee  does  not  dis- 
claim. The  24th  section,  no  doubt,  says  that  if 
he  does  not  disclaim  within  twenty-eight  days 
after  notice  he  cannot  disclaim  the  contract  at  all, 
and  if  he  cannot  disclaim  it  the  contract  has  not 
become  rescinded  as  from  tbe  date  of  the  order  of 
adjudication.  But  then  what  takes  place  if  the 
trustee  goes  on  with  the  contract  for  a  certun 
time  and  then  abandons  itP  What  is  the  result 
of  that  P  Now,  the  only  words  really  on  which 
the  appellants  can  rely  are  those  in  t^e  2nd  sub- 
section of  tbe  25th  section,  which  provide  that, 
"  sal)ject  to  the  provisions  of  this  Act  the  trustee 
shall  have  power  to  canr  on  the  business  <^  the 
bankrupt  as  far  as  may  be  necessary  for  the  bene- 
ficial winding-up  of  the  same."  Now,  are  those 
words  suffinent  to  make  tbe  trustee  personally 
liable  for  any  damages  the  other  party  to  the  con- 
tract may  have  sastaiued  by  reason  of  the  trustee 
abandoning  a  contract  of  the  bankrupt  after  he 
had  carried  it  on  for  a  certain  time,  and  after  he 
had  declined  to  disclaim  it,  or  are  they  sufficient 
to  make  the  trustee  liable  to  pay  out  of  the  bank- 
rupt's estate  the  full  amount  of  the  damewes^occa- 
sioned  by  the  breadi  P  In  my  opinion,  tbo  worda 
are  wholly  insaffiMent  for  that  purpose.'  They 
merely  say  that  the  trustee  "may"  carry  on  the 
bmdnesB  bo  far  as  is  neoessarjr  fpr  the  purpose  of 
a  beneficial  winding-np,  and  in  my  opinion  they 
do  not  give  tiie  trustee  any  power  beyond  what 
the  assignees  in  bankruptey  had  previotisly  to  the 
passing  of  this  ^t.  The  words  do  not  give  the 
trustee  powea*  to  enter  into  any  new  business, 
but  only  give  him  power  to  carry  on  the 
existing  business  so  far  as  may  be  necessary 
for  a  beneficial  winding-up.  If  there  is  any 
beneficial  contract  existing,  he  may  cariy 
out  that  contract,  but,  in  my  opinion,  that 
is  not  sufficient  to  make  such  a  diange  in  the 
Digitized  by  VjOOg l€ ' 
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law  as  to  make  the  brastee  personally  liable,  or 
to  make  him  liable  oat  of  the  assets  of  the  bankmpt 
to  pay  damages  if  the  contract  is  subseqaently 
broKen.  If  the  statate  had  stopped  there  the  law 
ironld  have  remained  jnst  as  it  yras  before.  The 
bankrupt  would  have  been  liable  to  have  an  action 
brought  against  him  on  aoconnt  of  a  breach  of 
contract  occasioned  by  the  trustee  having  carried 
on  the  contract  for  a  time,  and  then  having 
abandoned  it.  But  the  Slat  seotion  comes  in,  and 
in  express  terms  gives  a  right  to  prove  for  damages 
sustained  by  reason  of  the  breach  during  the  con- 
tinuance of  the  bankruptcy  of  a  contract  made 
prior  to  the  order  of  adjudication.  That  shows 
there  is  a  right  to  prove.  At  one  period  oC  the 
K  argument  I  tbonght  the  effect  of  the  decision  of 
court  below  was  this,  that  there  was  no  differ- 
ence between  a  oau  where  there  was  a  disoUumer 
and  a  case  where  there  was  no  disclaimer  by  the 
trustee.  Bnt  npon  oonsideration  I  think  that  there 
is  a  clear  distinction.  Where  there  is  a  disclaimer 
the  contract  is  to  be  determined  as  from  the  date 
of  the  order  of  adjndicatinn.  Where  there  is  no 
disclaimer  the  contract  continues  in  force  until  it 
is  broken.  Indeed  it  is  never  put  an  end  to  at  all, 
properly  speaking,  but  it  is  broken,  and  the  qnes- 
tion  is  what  are  the  damages  occasioned  by  reason 
of  its  being  broken  at  the  time  when  it  is  broken. 
Those  damages,  nnder  some  circumstances,  might 
be  large,  but  they  would  be  quite  different  from 
the  damages  which  would  be  sustained  by  reason 
of  the  contract  being  rescinded  at  the  date  of  the 
order  of  adjudication.  I  am  ot  opinion,  therefore, 
that  the  dedsion  of  the  court  below  is  quite  right, 
there  being  no  words  in  the  Act  of  Parliament 
whidi  make  the  trustee,  ^ther  personally  or  out 
of  the  estate,  liable  fbr  the  breach  of  otmtraet,  and 
that  the  only  remedy  of  the  appellants  is  to  j>rove, 
under  the  31st  section,  for  the  damages  occasioned 
by  the  breaoh  of  the  contract. 

Baggalut,  J.  A.— I  am  of  the  same  opinion.  I 
was  for  some  time  much  impressed  by  the  ar^* 
mcnt  ot  Mr.  Benjamin,  and  was  disposed  to  thmk 
that  if  the  trustee  did  not  when  called  npon  dis- 
claim the  contract,  he  ought  to  be  treated  as  having 
adopted  it  on  behalf  of  the  estate.  But  upon  a 
mature  consideration  of  the  provisions  of  the  Act, 
I  think  that  the  Act  has  not  altered,  and  was  not 
intended  to  alter  the  state  of  the  law  affecting 
a  bankrupt's  contracts,  where  the  trustee 
does  not  disclaim.  In  the  first  instance  a 
general  power  is  giren  in  terms  to  the  trustee  to 
disclaim  eontraotB»  but  then  there  is  a  subse- 
quent provision  that  that  power  shall  not  be 
exercised  after  the  expiration  of  twenty-^ghtdays 
from  the  time  when  the  trustee  baa  bew  called 
upon  to  state  whether  he  wUl  disclaim  ot  not.  It 
has  been  aivned  that  a  power  to  adopt  contracts 
is  oonferrea  on  the  trustee  by  the  7th  sub  section 
of  the  83rd  section  of  the  Act.  The  contracts  there 
alluded  to  are,  I  think,  contracts  to  be  entered  into 
after  the  commencement  of  the  bankruptcy,  and 
that  it  has  no  reference  whatever  to  contracts 
existing  at  the  date  of  the  bankruptcy. 

Jaxes,  L.  J. — The  appeal  will  be  dismissed  with 
costs. 

Solicitors  for  the  appellants,  IrtgUdew,  Inee,  and 
Qnmingf  agents  Sop  Ingledmo,  in«e,  and  VtuAeQ, 
Cardiff. 

Solicitors  for  the  respondents.  Vizard,  Crowdmr 
and  Co„  agents  for  Imtoni,  Spencer  and  Oorbstf, 
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(Before  Jaues  and  Melush,  LJJ.*  and 
Bagoallay,  J.A.) 

Ex  parU  DantiES ;  U«  Htsbs  (a). 

Bankmpiey — Foreign  trader  —  Aseignment  of  aU 
pi-overty  in  England~BiU  of  sale — Fraud — Act 
of  bankruptcy — Bankrupted  Act  1869,  a.  6,  sub- 
sect.  2. 

M.,  a  foreignei;  who  carried  on  hminea»  in  Parit 
as  a  CW0U8  proprietor,  was  under  a  contract  to 
bring  over  his  animale,  and  plant,  to  Eng- 
land for  esehibition,  and  being  prevented  from 
removing  them  hy  an  attachment  leoied  in  ParU, 
heprocured  D.  to  become  surety  for  the  return  of 
ike  aniinaU  and  plant  to  Paris,  and  thereupon 
he  removed  tJtem  to  England  for  the  purpose  of 
fulfilling  hit  engagement,  and  gave  D.  a  hiu 
of  aale  of  the  antmala  and  plant,  tohieh  vfare  of 
the  value  of  80,0001.,  to  secure  50001.,  in  which 
8um  the  im  of  aaU  reeited  fhat  2£.  wot  indebted 
to  D.  for  moneya  lent  and  advat^ed,  no  moneys 
hcMvng  in  realuy  been  advanced,  but  the  biU  of 
sale  being  intended  to  be  a  counter  aecurity  to  D. 
M.  had  no  other  property  in  England,  but  had 
other  propei-ty  in  Parts  and  other  foreign  plaeea  .- 

Held  (o^rming  the  deeiaioj^f  Bacon,  G.J.),  that 
the  execution  of  the  bUl  ofSale  was  not  an  act  of 
hanhruptcy. 

But,  guasre,  whether  an  aeeignment  by  an  English 
ircMer,  having  prop^y  cibroad,  of  aU  hia  pro- 
perty in  England  would  not  be  an  act  of  banJe- 

ruptcy. 

This  was  an  appeal  from  a  decision  of  tho  Chief 
Judge  in  Bankruptcy  reversing  a  decision  of  the 
judge  of  the  County  Court  at  Croydon. 

The  facts  of  the  case  were  shortly  as  follows  : 
James  Washington  Myers,  an  American  subject, 
who  carried  on  business  in  Paris  and  in  various 
places  in  America  and  on  the  Gontiueut  of  Europe, 
entered  into  a  contract  with  the  Crystal  Palac« 
Company  on  the  24th  March  1876,  whereby  ba 
agreed  to  bring  over  his  circus,  animals,  and  plant 
for  exhibition  at  the  Crystal  Falaco  in  the  month 
June. 

Messrs.  Defries  and  Son,  who  carried  on  busi- 
ness in  London  as  gas  engineers  and  contractors, 
had  done  work  for  Myers  in  Paris,  in  respect  of 
which  they  alleged  thata  balance  of  45501.  os.  lid. 
was  due  to  them,  and  as  he  was  about  to  remove 
his  animals  and  plant  from  Paris  to  the  Crystal 
Palace  without  paying  that  balance,  they  and  cer- 
tain French  creditors  of  Myers  apjilied  to  the 
French  courts,  and  on  the  17th  June  ao  order  traa 
made  restraining  him  from  removing  hia  goods- 
unless  he  gave  security  for  the  debts. 

On  the  following  day  Myers  procured  one  Joan 
Charles  Deauvilucrs  to  give  security  to  the 
French  creditors  ior  the  debts,  and  he  then  went 
to  the  private  house  of  the  French  judge,  and  got 
the  order  rescinded,  and  forthwith  he  removed  his 
animals  and  plant  to  England. 

On  the  21sb  Juno,  the  day  he  arrived  in 
England,  Myers  executed  a  bill  of  sale  of  the 
animals  and  plant  to  DcauTilUers  by  way  of 
counter  security  to  hxm.  The  bill  of  sale  recited 
that  Myers  was  "justly  and  truly  indebted  to  the 
said  Jean  Charles  Deauviiliers  in  the  sum  of 
50001.  for  money  lent  and  advanced  by  the  said 
Jean  Gluirlea  Deauvillers  to  the  said  James  Wash- 
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ms^n  Myers  prenonsly  to  tbe  date  of  these 
presentB,"  and  for  better  securing  to  him  the  pay- 
ment of  the  said  sum  of  50001.  and  interest  thereon, 
Myers  did  thereby  bargain,  seD,  and  assign  to 
I^eaaTilliers,  his  ezecatcn^,  administrators,  and 
assignB  all  and  every  the  horses,  ponies,  males, 
elephants,  camels,  lions,  and  other  animals,  tents, 
fomitnre,  harness,  and  stables,  reqaisites,  forage, 
show  and  other  carriages  of  every  description, 
pnmertieH,  costnmes,  Jtc.,  in.  npon,  about,  or 
used  in  connection  vitb  tiie  drcos  of  the 
said  J.  W.  Myers,  thea  on  tbe  road  to  Uie  Crystal 
Palace  at  Sydenhun,  or  wheresoerer  else  the  same 
might  be,  and  the  principal  part  of  which  were 
particnlarl}^  mentioned  in  the  schednle  thereto. 
And  the  bill  of  sale  contuned  a  proviso  for  re- 
demption on  repayment  of  the  5000Z.  on  the  3Iat 
Dec.  lb  also  contained  a  covenant  b^  Deau- 
villiers  that  Myers  should  remain  in  nndisturbed 
possession  of  the  animals  and  plant  comprised  in 
the  bill  of  sale  until  tbe  Slst  Dec.,  provided  always 
that  on  giving  three  calendar  mouths'  notice,  or 
on  simple  demand  in  case  at  any  time  a  judgment 
for  debt  or  charges  amounting  to  50Z.  or  upwards 
should  be  signed  against  Myers,  Deauvilliers 
should  be  entitled  to  seize  the  animals  and  goods 
comprised  in  the  bill  of  sale. 

Tbw  biU  of  sale  was  daly  registered  on  the 
24th  Jane. 

It  comprised  all  Myers's  property  in  England, 
bnt  there  was  evidence  that  Myers  possessed  other 
property  of  considerable  value  in  Paris,  Hamburg, 
and  America. 

When  Messrs.  Defries  and  Sons  became  aware 
that  Myers  had  executed  the  bill  of  sale,  they 
Immediately  filed  a  petition  for  sn  adjudication  of 
bankruptcy  against  him,  on  the  ground  that  it 
was  a  traudulent  transfer  of  his  property  under 
sect.  6,  sub-sect.  2  of  the  Bankruptcy  Act  1869. 

The  petition  came  on  for  hearing  before  the 
County  Court  judge  on  the  17tb  July,  and  an 
order  was  made  adjudicating  Myers  a  bankropt. 

On  appeal  tbe  Chief  Jadge  in  Bankruptcy  dis- 
charged this  order. 

BaooD,  GJ.,  in  delivering  hisjadgment,  sud: 
Bnt  for  the  very  able  ugnment  Inave  hearid  from 
Ur.  Gates,  I  should  have  thought  that  this  case 
would  dispose  of  itself.  It  is  as  plain  a  case  as 
ever  was.  A  man  possessed  of  chattels  worth 
80,000Z.,  in  the  pursuit  of  his  business,  finds  that 
he  is  hwnpered  by  an  attachment  levied  in  France 
where  bis  goods  were  at  that  time,  and  he  procures 
a  person  of  the  name  of  Deauvilliers  to  become 
surety  for  the  return  of  these  goods,  so  that  the 
creditors  proceeding  in  France  should  not  be 
ipjored  by  the  removal  of  the  goods  from  Paris. 
He  thereupon  removes  his  goods  from  Paris  in 
the  course  of  his  business.  The  transaction 
between  him  and  M.  Deauvilliers  was  plainly 
entered  into  in  order  that  he  might  thereby  be 
enabled  to  carry  on  his  business.  It  has  been 
called  a  transfer  of  his  property  because  he  eze- 
coted  the  toUof  sale.  Bat  uat  is  a  mortmkge  of 
bis  property,  and  no  more.  It  is,  in  effect,  a 
tranner  in  one  sens^  beoanse  it  otrntains  words  of 
assignment ;  but  it  also  contains  astipdbtion  that 
until  the  day  fixed  for  the  repayment  of  the  sum 
mentioned  in  the  bill  of  sale,  the  mortgagor  shall 
remain  in  the  nndisturbed  possessbn  of  the  pro- 
perty, without  any  interference  by  the  mortgagee. 
It  is  aigued  that  the  large  amount  of  the  vune  of 
tbe  pn^erty  assigned  is  a  badge  of  fraud,  and  that 


a  man  who  mortgages  80,0001.  worth  of  property 
to  secure  50001.  must  necessarily  mean  thereby 
to  defeat  or  d  elay  his  creditors ;  but  the  magni- 
tude of  the  pledge  never  could  have  anything  to 
do  with  this  or  any  other  such-like  question.  The 
question  is  whether  the  security  into  which  M. 
Deanvilliers  entered  on  behalf  the  debtor  was  an 
equivalent  for  the  liability  he  incurred-  The  claim 
in  Paris  being  for  40001.  the  security  was  given  for 
asumof5000t  Anotberbadgeof  fraud  suggested  is 
that  as  there  was  no  sam  of  5000Z.  passing  between 
the  parties  the  recital  in  the  bill  of  sale  is  false,  and 
BO  false  that  I  must  infer  fraud  from  it.  Incorrect  it 
is^  bat  in  no  sense  fraudulent.  Myers  is  not  pre- 
vented  b^  the  terms  of  this  bill  of  sale,  or  by  the 
recitals  m  it,  from  filing  a  bill  in  this  court  if 
necessary,  or  commencing  an  action  in  this  court 
to  have  the  operation  of  the  bill  of  sale  cut  down 
to  its  true  limits,  not  taking  5000Z.  as  the  limit, 
but  wlmtever  liability  Deauvilliers  might  come 
under  by  reason  of  that  transaction  which  is  in 
evidence  before  me.  There  is  no  pretence  for 
saying  that  this  is  a  fraudulent  transaction  on  the 
part  of  Myers.  He  remained  in  the  undisputed 
possession  of  his  property  from  the  day  ho  executed 
the  bill  of  sale  till  some  day  in  Decemoer,  whieh  is 
the  day  appointed  for  the  payment,  and  there  iB  a 
proviso  for  redemption  in  the  meantime.  There  is 
no  ground  wbi^erer  for  saving  that  that  is  an  act 
of  bankruptcy;  and  the  learned  County  Court 
judge's  judgment  having  gone  upon  the  ground 
that  an  act  of  bankruptcy  bad  been  proved  to  his 
satisfaction  that  judgment  was  erroneous  and 
wrong  in  my  opinion,  and  therefore  the  order 
must  oe  discharged. 

From  this  decision  Messrs.  Defries  appealed. 

Gates,  Q.C.  and  5r(w^A,fortheappellantB.~The 
bill  of  sale  is  void,  inasmuch  as  there  was  no  con- 
sideration at  M  for  it.  In  Ex  parte  Zwilchenbart  (3 
M.  D.  &  De.  G.  671)  the  debtor  and  his  partner 
had  made  a  composition,  and  the  assignee  had 
given  security  for  the  payment  of  the  composition, 
and  an  assignment  by  the  debtor  of  all  nis  pro- 
perty to  indemnify  the  assignee  was  held  to  be 
an  act  of  bankruptcy.  In  his  judgment  in  that 
case  Knight-Bruca,  V.G.,  said:  **I  am  of  opinion 
that  this  is  not  a  sale^  so  as  to  bring  the  case 
within  the  principle  on  which  Baxter  v,  Prilchard 
(1  Ad.  &  EL  456)  and  Bote  v.  Haycock  (1  Ad.  & 
El.  460)  were  decided,  and  that  even  if  it  was  the  in- 
teotion  of  the  parties  that  the  assignees  under  the 
compcwition  deed  should  take  absolutely,  still  the 
execution  of  the  deed  was  an  act  of  bankruptcy, 
consistently  with  the  doctrine  of  Baxter  v. 
Fritchard  and  Boae  v.  Hancock,  it  being  an  instru- 
ment disposing  of  all  the  joint  property  of  traders, 
who  had  little  or  no  separate  property,  for  the 
purposes  of  a  composition,  which  did  not  include 
all  the  creditors."  [Mblush,  L.J. — There  the 
decision,  as  I  understand  it,  is  that  an  assignment 
of  all  a  man's  property  as  a  counter  security  is  an 
act  of  bankruptcy.  Jahxs,  L.J.— That  has  no 
bearing  upon  the  present  case,  for  here  the  bill  of 
sale  does  not  mmprise  all  the  debtor's  pnmerb^.} 
It  comprises  all  his  property  that  is  available  in 
this  country.  [Mbllish,  L.J.  —  How  far  that 
might  be  an  act  of  bankruptcy  in  the  case  of  a 
man  trading  in  London  might  be  another  ques- 
tion ;  but  how  can  it  be  an  act  of  bankruptcy  in 
tbe  ease  of  an  American  who  contracts  this  debt 
in  Paris,  where  he  is  carrying  on  business,  and 
who  br^gs  part  of  his  property  to  Lqadon  Pi  Ifi 
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the  effect  (tf  it  is  to  defeat  or  deUj  his  creditors, 
it  is  surely  an  act  of  bankruptcy.   There  are  two 

Cnnds  on  which  this  is  an  act  of  bankruptcy: 
t,  the  whole  transaction  was  a  deliberately 
fraudulent  design  on  the  part  of  the  debtor,  and, 
secondly,  its  efiect,  whether  be  intended  it  or  not, 
was  to  defeat  his  creditors.   They  also  cited : — ■ 
Ess  parte  Pither  ;  re  Ash,  26  L.  J.  Rep.  N.3.  931 ;  L. 

Bep.7Ch.  636; 
SmiUt  T.  Cannon,  2  El.  &  Bl.  35  j 
Peake  t.  Tovrng,  5  EL  &  BZ.  955. 
De  Gex,  Q..C.  and  Clay,  for  the  respondent,  were 
not  called  upon, 

James,  L.J. — This  case  really,  as  it  seems  to  me, 
is  entirely  free  from  all  reasonable  doubt.  With 
all  respect  to  the  decision  of  the  learned  County 
Court  Judge,  the  transaction  seems  to  be  as  tho- 
roughly an  honest  transaction  as  ever  was  brought 
into  qnestion  in  a  court  of  law.  The  debtor,  who 
has  a  circus  in  Paris,  was  under  a  contract  entered 
into  with  the  Crystal  Palace  Company  on  the  24th 
Mfuch  1876,  to  bring  his  circus  plant  over  here 
for  the  purpose  of  performing  at  the  Crystal 
Palace  on  a  particular  day;  he  was  bonnd  to 
fulfil  that  contract,  and  was  quite  entitled  to  do 
what  he  could  to  escape  the  penalties  which  a 
breach  of  the  contract  would  have  involved.  He 
had  got  his  plant  in  Paris ;  that  plant  was  sub- 
ject to  attactameuts  pat  in  by  several  creditors, 
amongst  others  the  petitioning  creditors  here, 
nnder  the  Ftench  law.   By  the  French  law  that 
attachment  was  removed;  it  was  done  in  due 
course  of  the  French  law,  and  of  course  we  can 
hsTe  nothing  to  say  to  that.   There  were  other 
attachments  then  standing  which  it  was  important 
for  him  to  gfit  removed.   Well,  for  that  purpose 
he  goes  to  his  baukers ;  they  refuse  to  assist  him, 
and  he  then  goes  to  a  &iend,  who  undertakes  to 
give  seonrit^  for  the  return  of  the  goods  to  France, 
and  upon  that  security  the  attachments  of  the 
other  creditor  or  creditors  are  removed.   But  the 
bai^ain  was  that  he  should  give  a  counter  security 
by  way  of  bill  of  sale  upon  the  goods,  which  would 
never  have  come  to  England  at  all  but  for  the 
bargain  between  the  parties  that  tbey  should  come 
hack.  The  engagement  was  that  they  should  come 
to  England  for  the  purpose  of  fiilfilliug  Mr.  Myers' 
contract  with  the  Crystal  Palace  Company,  and 
then  be  brought  back  again  to  France.  That 
being  so,  it  is  utterly  impossible  to  say  that  this 
was  not  a  perfectly  honest  transaction.  Myers 
wanted  to  teke  his  animals  to  England  that  he 
might  perform  with  them  here,  and  this  is  the 
ba^in  by  which  he  nndertakes  that  he  will 
bring  them  back.   It  is  utterly  impossible  to  say 
nnder  those  circumstances  that  this  case  at  all 
comes  within  the  principle  of  the  cases  of  the 
asaigpiment  of  all  a  man's  fffoperty  or  goods. 
Myers  had  a  great  deal  of  property  in  France 
besides  this,  which  was  to  he  taken  away  and 
brought  back  again  nnder  the  agreement;  but 
not  only  was  it  intended  between  the  assignee 
and  the  debtor  that  these  goods  should  go  back, 
bat  the  petitioning  creditors  have  got  a  judgment 
in  France  nnder  which  they  Will  be  able  to  seize 
the  property  in  France.   I  cannot  say,  therefore^ 
in  a  case  of  this  kind,  that  that  actual  or  construc- 
tive frand  which  is  held  to  be  proved  1^  the 
assignment  of  all  a  man's  goods  has  been  com- 
mitted 80  as  to  make  the  execution  of  this  bill  of 
sale  an  act  of  bankruptcy,  and,  therefore,  I  am  of 
opmion  that  the  decision      &o  Chief  Judge  is 


quite  right,  and  that  the  appeal  must  be  dismissed 
with  costs. 

MeUiIsh,  L.J. — I  am  of  the  same  0[nni(ni.  The 
argument  of  Mr.  Gates  depends  upon  establishing 
two  propositions,  as  far  as  I  cau  understand  it, 
the  first  that  the  assignment  of  all  a  debtor's 
property  available  in  England — all  the  property 
which  he  possesses  in  England  and  against  whiot 
writs  of  execution  could  go  out  of  English  oonrta 
— is  equivalent  to  an  assignment  of  all  his  pro- 
perty, and  that  his  property  in  foreign  countries 
is  not  to  be  regarded ;  and  the  second  proposition 
is  that  such  an  assignment  as  this  is,  by  way  of 
couutersecurity  to  a  person  who  has  become  surety 
for  the  debtor.is  not  eqaivalent  to  afreshadvaooe, 
but  is  in  fact  the  equiTOlent  of  a  past  debt,  so  that 
the  two  propositinis  taken  together  make  this 
assignment  one  act  of  bankruptcy  as  being  aa 
assignment  of  all  the  debtor's  property  for  a  past 
debt.  Well  now,  although  I  would  not  say  that 
there  might  not  be  cases  in  the  instance  of  an 
ordinary  English  trader  where  the  assignment  of 
all  his  available  property  in  Englaud,  if  be 
is  in  a  general  state  of  insolvency,  would  be 
an  act  of  barkruptcy  although  he  might 
have  some  other  property  abroad,  yet  I  cannot 
think  that  that  applies  to  this  case,  because 
I  think  there  is  here,  in  the  first  place,  no  evidence 
whatever  that  the  debtor  is  insolvent ;  and,  in  the 
next  place,  he  is  not  an  English  subject ;  he  is  not 
a  man  ordinarily  trading  in  England,  but  he  is 
trading  in  America,  in  Paris,  and  in  Hamburg 
and  he  s^s  he  baa  property  in  all  those  three 
plaras.  has  a  pi^ticnlar  engagement  for  a 
particular  time  at  the  Crystal  FMace,  and  it  can- 
not be  that  a  man  in  that  position  is  to  be  con- 
sidered as  ittsdiTent  and  to  have  committed  an  act  oC 
bankruptcy  simply  because  he  makes  an  engage- 
ment in  Paris,  where  an  attachment  has  heea 
issued  against  these  goods  that,  M.  Deauvilliers 
having  become  security  for  him  in  respect  of  that 
attachment,  he  will,  wheo  he  gets  over  to  Eng- 
land, and  has  brought  his  ciicua  to  the  Crystal 
Palace,  assign  the  whole  afi'air,  circus,  animals, 
and  plant,  over  to  him  as  a  counter  security,  to 
the  effect  that  he  will  bring  them  back  to  Puris. 
Is  that  a  fraud  upon  a  creditor  whose  claim  is  in 
respect  of  work  done  in  France,  and  who  has 
obtained  a  judgment  in  respect  of  it«in  France 
which  will  B^plj  to  the  goods  still  in  France  uid 
to  these  Ywy  things  themselTes  when  they  go 
back  to  France  P  I  cannot  see  how  tha  deMors 
bringing  the  i>roperty  over  from  France  will  pnr 
Tent  the  creditor  getting  execution  agunst  aim. 
and  how  can  he  say  that  the  seouritv,  me  effect  of 
which  is  to  enable  these  goods  and  animals  to  be 
brought  to  England  for  a  particular  purpose  only, 
is  a  fraud  upon  him?  No  doubt  our  law  does 
enable  persons  who  obtain  French  judgments  to 
sae  upon  them  in  England ;  still,  where  a  man  is 
carrying  on  business  abroad  in  Paris  to  a  miudi 
gref^r  extent  than  in  England,  it  is  no  frand  on 
his  port  to  remove  part  of  his  property  from  Paris 
to  the  Crystal  Palace  here,  and  there  is  no  in- 
ference to  be  drawn  from  it  that  he  had  any  inten- 
tion to  defeat  his  French  creditors,  or  his  creditors 
for  a  debt  incurred  in  France,  or  that  his  oondact 
is  calculated  to  delay  or  damnify  his  Frencb 
creditors.  That  being  so,  I  am  of  the  samo 
opinion  as  the  Iiord  Justice  in  thinking  thi^  don 
is  no  ground  for  saying  that  frand  is  to  be  in- 
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an  act  of  baDkruptcy  under  the  6th  seotion  of  the 
Act. 

BA6aAXJ.AY,  JA. — I  am  (rf  the  same  opinioti. 
The  mot  of  bankruptcy  allied  to  hare  been  com- 
mitted by  this  debtor  ia  uiat  pointed  oat  by  the 
2iid  8nb<Becti<m  of  the  6th  sect,  of  the  Act,  which 
Bays  that  an  act  of  bankruptcy  shall  be  deemed  to 
have  been  committed  if  "  the  debtor  has  iu  Eng- 
land or  elsewhere  made  a  fraudalent  conveyance, 
^ft,  delivery,  or  transfer  of  his  property  or  any 
part  thereof."  Now  by  the  evidence  to  which  our 
attention  has  been  drawn  to-day,  not  only  does  it 
appear  to  me  that  there  is  no  proof  of  any  frauda- 
lent intent,  bat  the  whole  transaction,  as  explained 
in  l^e  course  of  that  evidence,  was  entered  into 
for  the  purpose  of  carrying  out  an  antecedent 
contract,  and  was  entered  into  into  in  good  faith 
and  perfect  honesty  on  the  part  of  the  debtor. 

Jaues,  L.J. — ^The  appeal  is  dismissed  with 
costs. 

Solicitors  for  the  appellants,  Shard  and  Son. 
Solicitors  for  the  respondent,  Denton,  Hall,  and 
Barker. 


HIGH  COURT  OF  JUSTICE. 

CHANCERY  DIVISION. 
(Before  Vice-Chancellor  Bacon). 
Feb.  29  and  30  and  March  15. 
BussELL  V.  St.  Aubtn.  (a) 
Oovenani  to  leave  ahare  by  toUl — SaHafacUon — 

Eule  ogaiTiet  doiwle  poTtiona. 
8-,  on  the  marriage  of  hia  daughter,  covenanted 
vfith  ike  trusieea  of  the  marriage  settlement  that 
he  would  leave  her  by  hia  unit  a  moiety  of  his 
reaidtiary  eatate,  the  settlement  -providing  that  the 
same  sJumld  be  held  upon  the  same  tj^ats  in 
favour  of  the  hiuband  and  wife  and  children  of 
the  marriage  aa  v>ere  therein  declared  concerning 
other  funda  aettled  by  the  husband. 
Sy  the  settlement,  the  first  Ufa  intereat  in  the  moneys 
thereby  settled  toas  given  to  the  huaband  for  life, 
remainder  to  the  wne  for  life,  remainder  to  the 
children  as  the  huaband  and  toife  Aould  jointly 
appoint. 

S.,  tnj  his  toill,  gave  a  moiety  of  his  residue,  subject 
to  nia  debts  and  certain  Icgaciea,  to  the  (ruateea  of 
the  aettlement,  upon  truat  for  hie  daughter  for 
life,  for  her  separate  use,  with  retnainder  to  tJie 
huaband  for  life,  or  until  bankruptcy,  remainder 
to  the  children  or  more  remote  iaaue  of  hia 
daughter,  aa  she  aJiould  appoint : 
Meld,  that  the  preeumpiion  that  the  covenant  by  8. 
had  been  aatisjied  bij  the  gift  in  the  wiU,  wag  not 
rebutted  by  Vie  difference  in  ike  limitations  in  the 
two  instruments,  and  that  the  daughter  and  her 
children  must  elect  wltether  they  would  rely  on  the 
covenant  or  vtould  take  under  the  mU. 
Bt  an  indenture  dated  the  2l8t  Oct.  1851,  made 
between  Geoffrey  St.  Andrew  St.  Anbyn  of  the 
first  part,  Peter  Smith  of  the  sec  (Hid  part,  Agnes 
St.  Anbyn  of  the  third  part,  and  James  Fearse  St. 
Aubyn  and  Henry  Muagrave  Wilkins  (trustees) 
of  the  fourth  part,  being  the  settlement  executed 
on  the  marriage  of  GreofErey  St.  Andrew  St. 
Aubyn  and  Agnes  his  wife,  after  reciting  that  the 
hnsband  was  entitled  to  certain  Stock  and  cash, 

(»]  SvpoEted  bj  F.  QoDLD,  bq.,  BKriitBi4t-£aw. 


which  it  was  agreed  should  be  assigned  to  the 
trustees  upon  the  tmsts  thereinafter  declared,  and 
that  the  bokI  Peter  Smith  (the  father  of  Agnea  St. 
Anbyn)  should  seonre,  by  his  oovenant,  the  pay- 
ment to  the  said  trustees,  daring  the  Ufe  of  the 
said  Peter  Smith,  of  an  annuity  of  501.  to  be  held 
upon  the  trusts  therein  declared,  and  that  the  said 
Peter  Smith  should  covenant  in  manner  therein- 
after-mentioned, to!,devise  and  bequeath  by  his  will 
to  or  for  the  use  of  the  wife  her  heirs  executors 
and  administrators,  or,  in  case  she  should  die  in  his 
lifetime,  then  to  the  trustees,  one  moiety  of  all  the 
real  and  personal  estate  to  which  the  said  Peter 
Smith  should  be  entitled  at  the  time  of  his  decease, 
subject  to  the  payment  out  of  such  real  or  personal 
estate  of  his  debts  and  funeral  and  testamentary 
expenses,  and  of  such  devises  and  bequests  as  were 
thereinafter  mentioned,  and  that  the  husband  and 
wife  should  enter  into  suoh  covenant  as  was  there- 
inafter contained  in  regard  to  any  property  which, 
by  virtue  suoh  devise  or  bej^ueBtsas  thraein  lasfi 
atbresaid,  or  othermse,  she  might  derive  from  the 
sud  Peter  Smith  it  was  witnessed  that  in  pursu- 
ance of  the  said  agreement,  and  in  consideration  of 
the  marriage,  the  husband  assigned  to  the  trustees 
the  said  Stock  and  cash,  subject  to  certain  life  in- 
terests therein,  to  hold  the  same  upon  trust  after 
the  marriage  to  convert  and  invest  the  same  as 
therein  mentioned,  and  hold  the  securities  on  which 
they  should  have  been  invested,  thereinafter  refer- 
red as  "  the  first  thereby  settled  trust  moneys," 
upon  trust  to  pay  the  income  thereof  to  the  hus- 
band durtog  his  life,  and  from  and  after  his  decease, 
in  case  the  wife  should  survive  him,  to  pay  the  in- 
come toher  during  the  remainder  of  herlife,and  after 
the  decease  of  the  survivor  of  them,  the  said  first 
thereby  settled  trust  moneys  and  the  inoome  thereof 
should  be  in  trust  for  aJl  and  every  or  suoh  one  or 
more  exclusively  of  the  others  or  other  of  the 
children  or  chim  of  the  husband  and  wifb,  with 
sach  provisions  for  their  respective  maintenance 
or  education,  and  at  such  ago,  day,  or  time,  or  re- 
spective agea,  days,  or  times,  and  if  more  than  one, 
in  such  parts,  shares,  and  proportions,  and  charged 
with  such  sums  or  sum  of  money,  or  limitations 
over  for  the  benefit  of  the  said  children  or  any  one 
or  more  of  them,  upon  such  conditions  and  with 
such  restrictions,  aud  in  such  manner  as  the  hus- 
band and  wife  should,  during  their  joint  lives,  by 
any  deed  or  deeds,  to  be  executed  as  therein  men- 
tioned, direct  or  appoint ;  and  in  default  of  such 
joinb  direction  or  appointment,  or  so  far  as  any 
such  joint  direction  or  appointment,  if  inoomplet^ 
should  not  extend,  then,  as  the  survivor  of  them 
(and  if  the  wife  should  be  the  survivor  wbeUier 
she  should  be  covert  or  sole)  by  any  deed  or  deeds, 
to  be  executed  as  therein  mentioned,  or  by  his  or 
her  last  will  or  codicil  should  from  time  to  time 
direct  or  appoint ;  and  in  defaultof  suoh  last-men- 
tioned direction  or  appoiutcoent,  and  so  far  as  any 
such  last-mentioned  direction  or  appointment  if 
incomplete  should  not  extend,  upon  trust  for  every 
the  cnilcb'en  and  child  of  the  marriage  in  equal 
shares  as  tenants  in  common,  and  in  case  there 
should  be  but  one  such  child  then  the  whole  of  the 
said  first  thereby  settled  trust  moneys  to  be  in 
trust  for  such  only  child.  Provided  always,  that 
no  child  taking  any  part  of  the  said  first  thereby 
settled  trust  moneys  under  any  appointment  to  be 
made  in  exercise  of  the  said  powei'S  or  either  of 
them,  should  be  entitled  to  any  sluire  in  tt^  unap- 
pointed  part  thereof  ^itj^ouj  ^ri@^^h^^ted 
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share  into  hotchpot.  Provided  forther  that  if  anj 
one  or  more  of  the  children  of  the  marriage,  beinff 
a  son  or  sons,  should  die  under  the  age  of  twenty- 
one  jmrtt  or  being  a  dau^ter  or  daas^ten  Bhoald 
die  under  that  age  -vrithout  being  or  having  hom 
suTTied,  then,  as  well  the  ahares  thereby  originally 
intended  for  liie  child  or  i^ildren  so  dying,  as  thie 
share  or  shares  which  by  virtue  of  that  clause 
would  have  survived  or  accrued  to  him,  her,  or  them, 
of  and  in  the  said  first  thereby  settled  trust  moneys, 
should  be  in  trust  for  the  others  and  other  of  them 
and  if  more  than  one  in  equal  shares  as  tenants  in 
common.  And  after  the  usual  clauses  providing  for 
maintenance,  aconmnlation,  and  advancement,  it 
was  further  agreed  and  declared  that  if  there 
should  be  no  child  of  the  marriage  who  being  a 
son  should  attain  the  age  of  21  years  or  being  a 
danghter  should  attain  that  age  or  marry,  then 
the  first  thereby  settled  trust  moneys  should  be 
upon  the  trusts  following  i.e.  if  the  wife  should 
die  in  the  lifetime  of  the  hnsband,  then,  after  her 
decease,  and  Buch  defanlt  or  fiulure  of  obildren  as 
aforesaid,  in  trust  for  the  husband  absolutely,  and 
if  the  wife  should  sorrive  the  hnsband  ^en,  after 
her  decease,  and  such  default  or  failure  of  children 
as  afbresaid,  in  trust  for  the  executors  and  ad- 
ministrators of  the  husband.  And  the  said 
indentnre  contained  a  coveniuit  by  the  said  Peter 
Smith  to  pay  to  the  truBteee  an  annuity  of  50Z. 
during  his  life,  to  be  held  upon  the  trusts  therein 
declared  concerning  the  same,  with  a  proviso  for 
the  cesser  of  the  said  annnity  upon  the  death  of 
the  hnsband  and  wife  and  failure  of  any  child 
children  or  issue  of  the  marriage  durino;  his  life. 
And  the  said  Peter  Smith  thereby  covenanted 
with  the  trustees,  that  in  case  the  marriacre  should 
be  solemnized  he  would,.in  and  by  his  last  will  and 
testament,  well  and  effectually  devise  and  be- 
queath unto  and  to  the  use  of  the  wife  absolutely 
or,  in  case  she  should,  die  in  his  lifetime,  to  the 
trustees,  absolutely,  one  moiety  or  equal  half  part 
or  share  of  and  m  all  and  smgular  the  real  and 

g arsenal  estate  of  or  to  which  ne  the  said  Peter 
mith,  or  any  person  or  persons  in  trust  for  him 
ehould  be  entitled  at  the  time  of  his  decease,  snb- 
ject  to  the  payment  out  of  such  real  and  person^ 
estate  of  his  just  debts  funeral  and  testamentary 
expenses,  and  all  such  devises  or  legacies,  not 
exceeding  in  the  whole  one  fourth  part  lu  value  of 
the  Baid  real  and  personal  estate,  as  he  might 
think  fit  to  devise  or  oeqaeath.  And  it  was  further 
witnessed  that  the  husband  and  wife  thereby 
jointly  and  severally  covenanted  with  the  trustees, 
that  if  the  marriage  should  take  place,  and  if,  at 
any  tame  during  the  life  of  the  wife,  any  real  or 

fersonal  estate  whatsoever  to  which  the  said 
'eter  Smith  or  any  person  or  persona  in  trust  for 
him  were  or  should  become  seised  or  entitled 
(bdi^  the  absolnte  property  of  the  said  Peter 
Smitn)  should,  in  pursuance  of  the  covenant  on 
the  part  of  the  said  Peter  Smith  be  devised  or 
bequeathed  to  or  in  trust  for  the  wife,  or  in  case 
any  such  real  or  personal  estate  as  last  aforesaid 
should  in  the  lifetime  of  the  said  Peter  Smith,  or 
by  reason  of  the  decease  of  the  said  Peter  Smith 
intestate  or  from  any  cause,  and  in  any  other 
manner  whatever,  descend  or  devolve  upon,  or 
become  the  property  of  the  wife,  or  of  the 
husband  in  her  ri^t  then  and  in  that  case,  and  so 
often  as  the  same  shoald  happen,  the  husband  and 
wife  would,  as  soon  ther«ater  as  conveniently 
migbfe  be  do  and  execute  all  snch  acts,  deeda,  and 
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assurances,  aa  the  said  trustees  should  require,  for 
conveying  such  real  and  personal  estate  to  the 
said  trustees.  And  it  was  farther  agreed  and 
declared  tiiat  the  trustees  should  stand  seised  and 
possessed  thereof,  and  of  all  sneh  real  and 
personal  estate  as  shoald  be  devised  orbefjneatlied 
to  them  by  the  will  of  the  said  Peter  Smith  under 
his  covenant  in  that  behalf,  upon  trust  for 
cfdUng  in  and  conversion  and  investment  thereof 
as  therein  mentioned ;  and  should  stand  possessed 
of  the  investments,  thereafter  called  "  the  secondly 
thereby  settled  trust  moneys'"  upon  and  for  toe 
like  trusts  intents  and  purposes,  and  with  under 
and  subject  to  the  like  powers,  provisions,  agree- 
ments, and  declarations,  in  favour  of  the  husband 
and  wife  and  the  children  of  the  marriage,  as  wera 
thereinbefore  declared  and  contained  conoeming 
the  said  first  thereby  settled  trust  moneys.  And 
it  was  thereby  agreed  and  declared,  that  if  there 
should  be  no  child  of  the  wife  who,  being  a  son 
should  attain  the  age  of  21  years  or,  being  a 
daughter,  should  attain  that  age  or  marry  under 
that  age  then  the  said  Beoonoly  thereby  settled 
trust  moneys  should  be  upon  the  trusts  followiitt 
i.e.  If  the  husband  Bhould  die  in  the  lifethne  « 
the  wife,  then,  after  the  decease  of  the  husband 
and  such  default  or  failure  of  children  as  afore* 
said,  in  trust  for  the  wife  absolutely,  but  if  the 
husband  should^survive  the  wife,  then,  after  the 
decease  of  the  husband  and  such  default  or  failure 
of  children  as  aforesaid,  upon  such  trusts  as  the 
wife  notwithstanding  coverture  should  by  will 
appoint,  and  in  default  of  such  appointment  in 
trust  for  the  person  or  persons  woo  under  the 
statutes  for  the  distribution  of  the  personal  estate 
of  intestates  would,  at  the  death  of  the  wife  have 
become  entitled  to  her  p^sonal  estate  in  case  the 
husband  had  died  m  her  lifetime,  and  she  had  died 
possessed  thereof  and  intestate. 

The  aud  marriage  took  place  shortly  lAer* 
wards  and  there  was  issue  there(tf  five  children, 
one  of  whcnn  only  had  at  the  time  of  the  institu- 
tion of  the  suit  attuned  the  age  of  21  years. 

The  said  Peter  Smith  duly  made  bis  will  dated 
the  15th  Sept.  1864  and  thereby,  after  directing  all 
his  debts  and  funeral  and  testamentary  expenaea 
to  be  paid  out  of  his  personal  estate,  and  that  his 
executors  should  set  apart  a  sufficient  part  of  hie 
personal  estate  to  produce  the  annual  sum  of  401. 
clear  of  legacy  duty,  and  should  stand  poasessed 
thereof  upon  trust  for  an  annuitant  therein 
named  for  her  life,  and  that  after  her  death  the 
sum  so  set  apart  should  fall  into  his  said  residuary 
estate,  and  after  bequeathing  certain  specifio 
chattels  and  a  legacy  of  102.,  tiie  testator  devised 
all  his  real  estate  and  parts  and  shares  of  real 
estate  and  also  all  the  residue  of  his  perwmol 
estate  to  the  plaintiffs  Bassell  and  Mallet  apon 
trust  fiur  sale,  converu<m,and  investment,  aa  thev^ 
mentioned,  and  to  stand  possessed  of  the  SHiie 
and  the  income  thereof  aa  to  one  moiety  thereoT, 
upon  truBt  to  pay  the  annual  income  thereof  to  liU 
danhter,  the  said  Agnes  St.  Aobyn,  during  her 
life  for  her  sole  and  separate  use,  as  au  ioalieoable 
fund,  and  the  stud  testator  declared  that  the  same 
shoald  not  be  subject  to  the  debts,  control,  or  dia- 
positioo,  or  engagements  of  her  present  or  any 
future  husband,  and  her  receipt  alone,  whethw 
covert  or  sole,  should  be  a  good  discharge  to  the 
said  trustees  for  the  same  income,  and  after 
the  decease  of  his  said  danghter,.8hoald  pay  Um 
inoome  of  the  SHne  ^(^(tf^^tn^ 
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St  Andrew  St.  Anbyn  dnring  his  life,  or  until  be 
shoald  become  bankrapt  or  insolrent.  or  compoand 
with  hia  creditors,  or  do  or  saffer  any  act  which, 
bat  lor  that  provision  would  by  operation  of  law 
or  otherwise,  be  a  sale,  pledee.  mortgage,  or  other 
proepectiye  disposition  of  the  said  income  or  any 
nut  tliareof,  aiid  after  the  decease  of  the  said 
GeofivySt,  Andrew  StAot^  ortiie  hwpening 
<^  a/Sier  or  aoy  of  the  said  events  in  hia  lifetime, 
shonld  assign  and  tamsfer  the  same  moiety  of 
the  said  trost  mc«OT,  and  all  accomnlationa  of 
incmne  thereon  to  aU  and  every  or  such  one  or 
more  exdnriTdy      tbe  others  or  other  of  the 
children  or  more  remote  issue  of  bis  said  daughter 
Af^es  St.  Anbyn,  (snob  issue  to  be  bom  ih  her 
lifetime)  at  such  ^es,  or  times,  not  more  remote 
th&n  twentv-one  years  from  the  date  of  her 
decease,  ana  in  such  shares  and  in  snch  manner 
and  form  in  all  respects,  as  bis  said  daughter 
should  by  deed  or  will  appoint,  but  not  so  as  to 
give  an  absolute  transmissible  interest  to  any  child 
or  issue  who,  being  a  male  should  not  attam  the 
age  of  twenty-one  years,  or,  being  afemale,  should 
not  attain  that  age  or  marry ;  and  in  defoult  of 
Bodi  direction  or  appointment  should  assign  or 
banster  the  said  moiety  to  the  child,  if  only  one, 
or,  unto  and  equally  between  all  the  chilcuren,  if 
more  than  one,  of  hia  swd  daoghter  the  said 
Agnea  Si.  Anbyn  who  should  be  living  at  the 
time  of  her  decease  or  the  decease  of  tbe  said 
Geoffrey  St.  Andrew  St.  Anbyn.  or  the  happening ' 
of  any  of  the  events  whereby  his  life  interest 
vrould  be  determinable,  and  who,  being  a  son  or 
sons  should  attain  the  age  of  twenty-one  years,  or, 
bdng  a  daughter  or  daughters  should  attain  that 
age  or  marry,  and  the  issue  then  living  of  any  of 
them  who  miffht  have  died  previously  and  who, 
being  males  should  attain  the  age  of  twenty-one 
years,  or.  being  females,  should  attain  that  age  or 
marxy,  socb  issue  to  take  only  their  deceased 
parents  share,  and  such  children  and  issue  re* 
spectxvefy  to  take  as  tenants  in  common,  and  if 
there  ahonld  be  no  soob  duld  or  issue  of  hia  said 
dani^ter  Aggies   St.  Anbyn.  then  to  stand 
possessed  of  the  said  moiety  of  the  sud  trust 
moneys  upon  the  trusts  next  thereinafter  declared 
OQoceming  the  other  moiety  thereof  bequeathed 
in  tmst  for  tbe  testator's  daughter  Gonstanoe 
ISaeeet  and  her  children  and  issue  or  such  of  the 
sud  tmate  as  should  be  then  subsisting  or  capable 
of  taking  effect ;  and  as  to  the  other  moiety  of 
the  said  trust  moneys  and  the  annual  income 
thereof,  upon  tbe  trusts  therein  declared  for  the 
benefit  of  the  said  Constance  Masset  and  her  issue, 
and  if  there  should  be  no  child  or  issue  of  his  said 
danghter  Constance  Hasaet  who,  under  tbe  said 
trusts,  should  become  entitled  to  such  last  men- 
tioned, moiei^  then  should  stand  possessed  of  tbe 
same  moiefey  m  trut  for  bis  granddaughter  Agnes 
Hary  St.  Anl^  (the  danghter  of  the  said  Agnes 
St.  Anbyn);  if  sne  should  be  Aen  living  and 
shonld  attain,  or  should  therei^r  attuu.  the  E^e 
of  twenty-one  years,  for  her  own  use  and  benefit, 
bnt  if  riu)  should  not  be  living  at  the  time  of  the 
decease  of  his  said  danghter  Constance  Masset, 
and  such  failure  of  her  children  and  isane  as 
therein  aforesud,  or,  being  then  living  should  not 
attain  t^e  age  of  twenty-one  years,  then  the  sud 
testator  declared  and  directed  that  the  said 
trustees  shonld  stand  possessed  of  tbe  same 
moiety  npon  the  trusts  thoeinbefore  declared 
eoMceruing  tbe  moiety  theroinbeforo  directed  to  be 
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held  in  trust  for  his  said  daughter  Agnes  St. 
Anbyn  and  her  husband  and  children  and  issue, 
or  such  of  the  said  trusts  as  should  be  then 
subsisting  or  capable  of  taking  effect.  And  the 
will  also  contained  clauses  relating  to  advance- 
ment and  hotchpot. 

The  testator  died  on  the  20th  March  1870, 
leaving  real  and  personal  estate. 

Alfred  ML  Uanetf  tbe  hnaband  of  the  testator's 
danghter.  died  (m  the  29th  Maroh  1865.  leaving 
the  s^  Constance  ]liu»et  and  one  infant  danghter 
surviving  him. 

Qnestions  having  arisen  as  to  how  far  the 
bequest  in  the  wiB  in  favour  of  Mrs.  St.  Aubyii 
and  her  husband  and  issue  ought  to  be  taken  co 
be  a  whole  or  partial  satis&ction  of  the  Utter  of 
tbe  covenants  on  the  part  of  the  said  Peter  Smith 
contained  in  the  settlement, 

A  suit  was  on  tbe  10th  Nov.  1873  instituted  by 
the  trustees  of  the  will  against  tbe  trusteee  of 
tbe  settlement,  Mr.  and  Mrs.  St.  Aubyn  and 
their  children  and  Mrs.  Masset  and  her  infant 
daughter,  for  the  administration  of  the  trusts  of 
the  will,  and  the  question  whether  or  not  ^ere 
bad  been  such  satisfaction  was  now  argued  on 
further  consideration. 

Badeock  for  the  plaintiffs. 

Sir  H.  Jaekton,  Q.C.  and  Smart,  for  the 
trustees  of  Mr.  and  Mrs.  St.  Aubyn's  marriage 
settlement. — The  limitations  and  trusts  declared 
by  the  will  of  the  testator,  concerning  the  share 
of  bis  residue  bequeathed  in  favour  of  Mr.  and 
Mrs.  Bt.  Aubyn  and  their  children,  are  so  differ- 
ent from  those  contuned  in  the  marriage  settle- 
ment, as  to  rebut  the  presamption  against  his 
having  intended  to  give  Mrs.  St.  Aubyn  a  double 
portion,  or  having  intended  the  gift  by  will  to  be 
taken  as  a  satisfaotion  of  his  covenant  contained 
in  tbe  settlement.  Nor  does  any  case  for  election 
by  Mrs.  St.  Anbyn  arise,  as  the  testator  has  not 
attempted  to  dispose  of  anything  which  was  not 
his  own.  We  submit  that  the  trustees  are  entitled 
first  to  three-eighths  of  tiie  testator's  estate 
under  the  covenant,  and  then  to  a  moiety  of  the 
remaining  five-eighths  under  the  wilL  They 
cited 

Ohiehater  v.  Ooventry,  17  L.  T.  Bep.  N.  S-  85  ;  L. 

Bep.2H.L.71; 
VCaroghsr  v.  Whieldon,  L.  Bep.  8  Eq.  236  ; 
Lady  Thynne  v.  Earl  of  QlengaU,  2  H-  of  L.  Cu. 

131 ; 

Weall  V.  Riee,  2  Bass.  A  Hy.  251. 

Kav,  Q.C.  and  Freeling,  for  Mrs.  Masset  and 
her  children. — There  is  nobbing  in  this  case  which 
is  sufficient  to  rebut  the  usual  presumption 
against  the  testator's  having  intended  give  a 
doable  portion  to  one  of  his  daughters.  As  to 
the  difference  of  the  trusts  declared  by  the  will 
and  settlement,  the  case  of  Lady  Thynne  v.  Earl 
of  Glengall  shows  that  will  not  prevent  the  pre- 
sumption of  satisfaction.  Wo  submit  that  Mrs. 
St.  Aubyn  and  her  children  are  put  to  their  elec- 
tion.  They  nitod  also 

EutcJUtuon  V.  SktUtm,  2  Maeq.  492 ; 
Streai/Uid  v.  Btreatfield,  Ch.  temp.  Talbot,  176; 
1  Wh.  ft  Tad.  Lead.  Cas.  Eq.  303. 
Sir  H.  Jaduon  in  reply. 

Cur.  adv.  wU. 
Marclb  15. — ^Tiie  Vicb-Chahcblloe.— The  ques- 
tion now  to  be  decided  arises  mainly  upon  the  will 
of  a  Mr.  Peter  Smith,  dated  in  1864,  whereby  he 
devised  uid  bequeathed  all  his  real  ^tate  and  tip" 
reudna  o!  his  penonal  eBt^|@^e^|fieip@ni)g  \Z 
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trust  as  to  one  moiety  thereof  for  the  benefit  of 
his  daughter,  the  defendant,  Mrs.  St.  Aabyn,  and 
her  husband  and  children,  who  are  defendants  in 
the  suit,  with  divers  limitations  over.  The  same 
testator  had  in  the  year  1851  been  one  o!  the  parties 
in  a  settlement  execated  upon  the  marriage  of  the 
Bame  daughter,  whereby  be  covenanted  to  devise  to 
her  or  to  the  trustees  of  the  settlement  one  moiety 
or  rather  three-eighths  of  all  his  real  and  personal 
estate,  and  it  is  now  insisted  on  behalf  of  the 
persona  interested  under  the  settlement  that  they 
are  entitled  to  have  three-eighths  of  the  testator  s 
resl  and  personal  estate  nuaed  for  them  in  the  first 
instonoe,  and  that  what  shall  then  remain  will 
constitute  the  residue  given  by  the  will  to  a  moiety 
whereof  Mrs.  St.  Attb^  and  her  fiunUy  are 
entitled.  The  persons  interested  in  the  oUier 
moiety  of  the  testator's  estate  residuary  dispute 
this  conatruDtion  of  the  will.  In  order  to  arrive 
at  a  solution  of  the  questions  thus  raised  it  is 
necessary  to  consider  particularly  the  facts  of  the 
case  and  the  instruments  by  w^uch  the  rights  of 
all  the  parties  interested  are  created.  In  the  year 
1851,  one  of  the  two  daughters,  who  were  the 
only  children  of  Mr.  Peter  Smith,  was  about  to  be 
married  to  Mr.  Geoffrey  Kt.  Aubyn.  The  portion 
which  the  father  upon  that  occasion  gave  to  the 
future  Mrs.  St.  Aubyn  was  included  in  the 
marriage  settlement  then  executed,  and  it  con- 
sisted not  of  money  paid  down  nor  money 
covenanted  to  be  paid  at  a  future  time,  bat  of  a 
covenant  inserted  m  the  setUement.  [His  Lord- 
ship read  the  material  portion  of  the  settlement.] 
The  purport  and  effect  of  this  covenant  appears 
to  bo  so  clear  and  explicit  as  to  admit  of  no  doubt. 
To  the  extent  of  one  half  of  all  bis  property,  sub- 
ject only  to  the  payment  of  his  debts  and  funeral 
expenses,  and  to  the  satisfaction  of  such  legacips 
as  he  might  think  proper  to  leave,  not  exceeding 
in  the  whole  one-fourth  of  all  his  property,  he 
entered  into  a  binding  engagement  that  the  one- 
half  I  have  mentioned  shoiHd  upon  his  death  be 
held  and  limited  upon  the  trusts  of  the  settle- 
ment he  then  executed.  A  doubt  has  been  sug- 
gested as  to  the  construction  to  be  put  upon  the 
words  by  which  his  right  to  deal  with  the  ono- 
fourth  which  is  excepted  from  the  covenant  is 
reserved  to  him ;  whetner  its  meaning  was  and  is 
that  only  one-fourth  of  the  entirety  uiould  in  any 
case  be  excepted,  or  wbeUicr  it  meant  that,  bis 
debts  being  paid,  he  should  still  be  at  at  liberty 
to  dispose  of  one-fourth  of  what  might  remain. 
It  has  become  unimportant  to  consider  this,  for  it 
is  admitted  that  all  his  debts  have  been  paid,  and 
that  he  has  not  exercised  such  power  as  he  had 
reserved  to  himself  of  leaving  legaraoB,  the  only 
legacy  left  by  him  (except  a  small  specific  bequest 
of  chattels  of  inconsiderable  value)  being  an 
annuity  of  401.  charged  upon  his  personal  estate 
alone,  which,  as  there  arc  no  funds  to  satisfy  it, 
must  fail.  It  is  clear,  however,  that  as  to  the 
moiety  of  all  Ms  property  which  he  did  not  engage 
or  bind  by  his  covenant  he  remained  full  master 
(tf  it,  and  retained  to  himself  the  full  and  absolute 
power  of  disposing  of  it  as  he  might  think  fit. 
Mx.  Smith  lived  tiU  the  year  1870,  and  by  his  will, 
dated  in  Sept.  1864v  after  giving  the  annuity  of 
401.  payable  out  oE  Iiis  personaf  estate  and  the 
specific  bequest  of  chattels  before  mentioned,  he 
devised  as  follows.  [His  Lordship  read  the  will.] 
The  will  contains  no  mention  of  or  allusion  to  the 
settlement,  and  the  trusts  declared  of  the  moiety 


given  to  Mrs.  St.  Aubyn  are,  oa  it  wiU  have  beea 
seen,  different  in  several  important  respects  from 
those  of  the  settlement;  but  the  subject  matter 
dealt  with  by  the  will  includes  and  is  identical 
with  that  comprised  in  the  settlement,  although 
the  portion  given  to  Mrs.  St.  Aubyn  is  of  lar^ 
amount  than  that  which  was  comprehended  in  the 
settlement.    Upon  this  it  has  been  argued  oa 
behalf  of  the  parties  entitled  under  the  settlement, 
that  they  are  entitled  to  have  the  covenant  per- 
formed, and  that  they  are  under  no  obligation  to 
accept  the  moiety  given  by  the  will  as  a  satishc- 
tion  of  Uiat  covenant,  but,  on  the  contray,  that 
there  can  be  no  residue  to  wluch  the  testator'  sift 
applies  nntil  the  covenant  shall  have  heea  oatisned 
oat  of  tiie  entirety  of  the  testator's  estate,  sod 
that  when  that  shall  have  been  accomplished,  but 
not  until  then,  what  may  then  remain  of  the 
estate  will  be  residue,  divisible  into  moieties,  oofr 
of  which  is  subject  to  the  trusts  declared  by  the 
will  in  favour  of  Mrs.  SL  Aubyn  and  her  family, 
and  the  other  to  the  trusts  declared  for  Mra, 
Mosset  and  her  family.   The  consequence  of  this 
contention,  if  it  should  prevail,  would  be  voy 
greatly  to  reduoe  the  amount  of  residue  passing' 
by  the  will,  and  it  has  therefore  been  streonoasly 
resisted  on  behalf  of  Mrs.  Masset.    In  support « 
what  I  may  call,  for  shortness,  the  St.  Aubyn  con- 
tention, it  was  insisted  that  the  rule  which  courts 
of  equity  have  adopted  in  disfavour  of  double  por> 
tions,  being  merely  one  o£  presumption,  is  oapoUe 
of  being  rebutted,  as  undoubtedly  it  is,  and 
that  it  IS  efCectni^y  rebutted  by  the  fiwb  Uut 
no  mffiition  of  the  settlement  is  to  be  found  in  or 
to  be  inferred  from  the  expressions  of  the  will,  and 
more  especially  by  the  difference  between  the 
trusts  of  the  settlement  and  those  declared  by  the 
will.   Among  other  cases  which  were  cited  great 
reliance  was  placed  upon  the  comparatively  recent 
decision  by  tne  House  of  Lords  in  Chi<»e*ter  r. 
Coventry.    In  that  case  a  father  hod  covenanted 
upon  the  marriage  of  one  of  his  two  daughters  and 
ooly  children  to  pay  on  demand  10.0001.  bo  the 
trustees  of  her  settlement,  with  interest  in  tfae 
meantime.  He  afterwards  mode  his  will,  directing 
hia  trustees  in  the  first  place  to  pay  bis  debts  aiu 
legacies,  and  then  to  divide  the  residue  of  bis  estate 
into  moieties,  and  to  hold  them  upon  trust  for  bis 
two  daughters,  the  trusts  being  very  different 
from  those  declared  by  her  setuement.  It  waa 
there  decided  that  the  gift  of  a  moie^  of  the- 
residue  was  not  to  be  taken  as  a  sotisfaotioo  of  the 
debt  of  10,0001.,  but  that  it  was  to  bo  paid  out  of 
the  testator's  estate  before  the  residue,  which  was 
divisible  into  moieties,  could  be  ascertained.  The 
great  difference  between  the  trusts  of  the  settle- 
ment and  those  declared  by  the  will  is  particnloriy 
noticed  by  the  noble  and  learned  lords  who  assisted 
in  the  decision  of  that  case,  and  seems  to  have 
enabled  their  Lordships  to  distinguish  that  oase- 
from  Thynne  v.  Lord  GlengaU.   In  the  latter  case 
a  testator  upon  tho  marriage  of  one  of  his  two 
daughters  and  only  children,  had  partly  paid  and 
partly  secured  100,0002.  upon  trust  for  the  dangh- 
tcr's  separate  use  for  life,  and  after  her  death  for 
the  children  of  the  mitrriage  as  the  faoabaud  and 
she  should  jointly  appoint ;  he  sftin-wards  gave  by 
hia  will  a  moiety  of  the  residae  of  his  peraonal 
estate  in  trust  for  the  daughter's  separate  use  fbr 
life,  with  remainder  for  her  children  generally,  as 
she  should  by  deed  or  will  appoint.  It  was  held  br 
the  House  of  Lords  in  that  cSaV^JUttilikACHety  w 
Digitized  by  VjOUy  IC 
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'the  residue  giveu  by  the  will  was  a  Batisfaction  of 
■tiie  bond  debt,  notwithstanding  the  difference  of 
the  trasts,  and  the  daughter  and  her  children,  if  she 
should  have  anj,  were  put  to  their  election  whether 
the7  would  take  under  the  will  or  insist  upon 
satisfaction  of  tbo  bond  debt,  and  it  being  found 
that  it  would  be  for  the  benefit  of  the  daughter 
■and  her  children  that  she  should  take  under  the 
will,  it  was  decreed  that  she  was  bound  to  elect  so 
to  take.  The  law  upon  the  subject  of  double  por- 
■taona — for  the  law  it  is  though  it  has  sometimes 
been  called  a  rule  and  sometimes  the  leauiug  of 
the  court — has  been  the  subject  of  very  frequeut 
dtscnsaiou,  and  may,  I  think,  be  taken  to  be  con- 
clusively settled.  In  FVeaiiv.  iZ^ce,  an  authority  fre- 
<jaeat]y  referred  to,  but  which  has  never  been  dis- 
sented t'rom.thequestioDarose  upon  a  casein  whicha 
&tber  had  agreed  upon  ihe  mamageof  his  daughter 
to  settle  bonds  to  the  value  of  30001.  The  judg- 
ment of  Sir  John  Leach  was  in  these  terms.  [His 
Iitn-dsfaip  read  from  the  jadgment.]  I  have  thought 
it  right  to  read  so  much  of  the  judgment,  not  only 
because  it  contains  a  very  cleur  aud  unquestion- 
ably an  authorative  exposition  of  the  law,  but 
because  the  case  has  in  fact  as  well  as  iu  principle 
a  closer  resemblance  to  that  before  me  than  any  of 
the  others  which  have  (leen  cited.  The  sum  of 
30001.  is  mentioned  in  the  agreement  for  a  settle- 
ment, the  donation  by  the  will  was  larger  by  one- 
fourth  than  the  amount  of  the  obligation  which 
•the  testator  had  imposed  upon  himself.  The  dif- 
ference in  the  limitations  contained  in  the  two  in- 
struments was  held  to  leave  the  two  provisions  of 
BubstAntially  the  same  nature.  Kow,  what  is  the 
difference  between  the  obligation  which  the  tes- 
tator assumed  in  the  present  case  and  the  pro- 
visnon  which  he  has  made  by  way  of  portion  for 
his  daughter  by  his  will  P  By  the  settlement  the 
bnsbana  would  take  an  interest  for  life ;  by  the 
will  the  wife  takes  the  first  life  interest  to  her 
sepurate  nse,  and  the  subsequent  life  interest  is 
i^iven  to  the  husband  determinable  upon  his 
bankruptcy  or  alienation  by  him.  By  the  settle- 
ment there  is  a  joint  power  of  appointment  by  the 
husband  and  wife,  or  the  survivor  of  them,  among 
the  children  of  the  marriage ;  by  the  will  a  power 
of  appointment  is  given  to  the  wife  among  hor 
children  generally  or  more  remote  issue,  with  an 
ultimate  limitation,  in  deVanlt  of  such  issue,  upon 
the  trusts  declared  of  tbo  other  moiety  of  the 
•testator's  estate  in  favour  of  his  daughter  Mrs. 
Jiiiasset.  The  provision  by  the  will  for  Mrs.  St. 
Aabyn  and  her  children  being,  as  is  not  dis- 
puted, a  portion  given  by  a  father  to  bis  daughter, 
And,  therefore,  not  effectaal  if  it  be  a  double  por- 
tion, are  the  circumstances  so  slight  as  to  bring  it 
within  the  rule  F  I  have advertedto  the  differences 
which  were  held  in  WeaU  t.  Bice  to  be  so  slight  as 
to  make  the  mle  against  double  portions  appli- 
cable. In  that  jadgment  the  question  is  said  to  be 
one  which  every  judge  must  decide  for  himself. 
In  discharging  this  difficult  task,  I  am  assisted 
and  guided  by  the  decision  of  the  House  of 
Lords  in  Thynne  v.  Lord  Glengall,  where  the 
•differences  being  that  by  the  settlement  the  ap- 
pointment amougst  the  children  was  to  be  joint 
by  the  husband  and  wife,  and  under  the  will  by 
the  wife!  alone,  and  that  under  the  settlement  the 
children  of  the  marriage  were  the  only  objects  of 
the  appointment,  and  under  the  will  the  cibildren 
of  the  daughter  generally,  those  differences  were 
iield,  aocaraing  to  the  rale  applicable  to  doable 


portions,  not  to  negative  the  presumption  of  satis- 
faction. In  considering  the  oases  of  Tkynne  v. 
Lord  GiengaU,  and  Chichester  t.  Ooventn/,  it  may 
be  borne  in  mind  tint  the  conrt  in  the  first  case 
applied  the  rule  against  donble  portions  to  a  sub- 
ject in  which  the  amount  of  the  testator's  agree- 
ment was  somewhat  less  than  67,000!.  while  the 
residue  given  by  his  will  was  more  than  185,0001. 
In  the  second  case  the  court  came  to  a  contrary 
conclusion,  the  testator's  obligation  there  being 
10,000^.,  and  the  residue  given  by  his  will  is 
stated  to  have  been  very  considerable.  What  in- 
fluence, if  any,  the  difference  between  the  amounts 
may  hare  hod  in  the  judgments  in  the  two  cases 
I  am  unable  to  ascertain,  and  although  if  there  be 
any  substantial  discordance  between  the  cases  it 
is  not  for  me  to  attempt  to  bring  them  into  har- 
mony, I  have  the  satisfaction  of  being  convinced 
that  nothing  was  said  in  the  latter  case  to  dissent 
from  the  law  as  decided  in  Waall  t.  Siee.  That 
ease,  and  also  Thynne  v.  Lard  QlengaU,  were  both 
referred  to  in  the  arguments,  and  are  noticed  in 
the  judgments.  If  the  difference  between  the 
trusts  in  the  settlement  and  those  expressed  in 
the  will  in  WeaU  y.  Rice,  were  held  to  be  slight, 
I  think  I  cannot  possibly  hold  that  the  differences 
in  the  two  instruments  in  this  case  ought  to  be 
considered  as  otherwise  than  sUght.  But  that  is 
not  all,  aud  it  is  not  only  upon  the  circumstances 
I  have  mentioned  that  the  question  is  to  be  de- 
cided. That  question,  as  it  was  stated  iu  Chichester 
V.  Coventry  (p.  82)  to  be,  and  as  it  always  must 
be,  "  is  one  of  intention."  The  presumption 
which  the  law  makes  may,  in  the  words  of  fair  J. 
Leach,  "  be  repelled  or  forti&ed  b^  intrinsic  evi- 
dence derived  from  the  nature  ot  the  two  pro- 
visions, or  by  extrinsic  evidence."  The  &cts  in 
this  case  are  clear.  A  man  with  only  two  chil- 
dren contracts,  upon  the  marriage  of  oue  of  them, 
that  he  will  leave  to  or  for  her  three-eighths  of  all 
that  he  shall  die  possessed  of.  Can  any  other 
presumption  be  drawn  from  this  than  that  he 
means  to  retain  to  himself  the  power  of  disposing 
of  all  the  rest  of  his  property  as  ho  might  think 
fit?  When  at  a  later  period  of  his  life  (thirteen 
or  fourteen  years  afterwords)  he  makes  such  a 
will  as  is  now  before  me  whereby  he  divides  his 
propertiy,  being  the  same  identical  subject  of 
which  a  divisiou  is  contemplated  by  the  settle- 
ment, in  equal  portions  between  his  two  daughters, 
can  it  be  lationalty  or  lawfully  presumed  that  he 
intended  one  of  them  to  have  three-eighths  of  the 
entirety  and  the  half  of  what  should  remain,  and 
to  leave  to  the  other  only  oue  -  half  of  what 
should  remiun  after  three-eighths  had  been  de- 
ducted P  or  that  his  covenant  iu  the  settlement  ia 
to  bo  treated  as  if  it  were  a  bond  debt  for  a 
liquidated  sum  payable  at  his  death,  or,  as  was 
the  case  in  Chtchegter  v.  Coventry,  payable  on 
demand  ?  In  my  opinion  no  sach  conclusion  can 
be  drawn  from  the  instruments,  and  from  the  un- 
disputed facts  of  the  case.  I  find  the  subject  of 
the  covenant  and  of  the  will  to  be  identical, 
except  only  (if  it  be  an  exception)  that  the  will 
gives  a  larger  quantity  of  the  same  identical 
subject  than  was  comprised  in  the  settlement.  I 
find  upon  the  face  of  the  will  that  the  testator, 
giving  a  portion  to  one  daughter,  gives  an 
equivalent  portion  to  the  other  daughter.  Can  I, 
by  law  or  in  jufltice,  say  that  it  was  his  intention 
that  the  provisions  so  made  for  his  d^ugbtera 
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the  oontrary,  I  think  that  the  presumption  which 
the  law  makes  against  double  portions  is  esta- 
hlisfaed  and  mnst  preraiL  The  conseqaence  is 
that  the  several  persons  interested  ander  the 
settlement,  all  of  whom  are  in  esse,  mnst  elect 
whether  they  will  rely  upon  the  provision 
covenanted  to  be  made  by  the  settlement,  or 
whether  they  will  take  ander  the  will. 

Solicitors :  Vizard,  Orowder,  and  Oo. 


QUEER'S  BENCH  DIVISION. 
June  20  and  Nov.  7. 

HOLBOBH  OUABDIANS  V.  St.  LeoXARU's  TzSTX7, 

Shokediicu.  (a) 

Duty  of  veeti-y — Want  of  eonaideration — Action 
for  breach — Metropolis  Local  Management  Act 
1856  (18  ^  19  Vict.  e.  120).  a.  125. 

The  plaintiff's  worhhome  had  been  buUt  on  land 
tn  the  defendants'  parish  under  22  Oeo.  3,  &  56, 
by  which  it  was  provided  that  f&e  huHding  ehatdd 
not  be  liable  to  he  charged  with  any  greater 
taxes  or  aaseasmenis  than  to  such  amount  as 
the  land  and  tenements  teere  assessed  before 
they  became  vested  in  the  plaintifs. 

By  18  ^  19  Vict.  c.  120,  s.  125,  the  vestry  of 
each  metropolitan  district  is  required  to  ap- 
point and  employ  a  sufficient  number  of  per- 
sons, or  to  contract  with  any  company  or  persons 
for  collecting  and  removing  aU  d^,  aehes, 
rubbish,  ICS,  snow,  and  filth  in  or  wider  housee 
and  places  within  the  parish. 

Upon  defendants'  refusal  to  coUect  or  remove  the 
dirt  from  the  plaintiffs'  workhouse,  the  plaintWs 
employed  persons  to  do  so,  and  brought  ^it 
action  for  tJte  amount  charged  by  ihem. 

Held,  that  the  plaintifs'  usempHonfimn  increased 
rates  did  not  easempt  the  d^endanie  from  per- 
forming the  same  au/Heain  respect  of  the  plain- 
t^s' premises  as  of  all  other  householders ;  that 
ihie  duty  was  not  that  of  a  surveyor  of  highways, 
and  the^re  the  defendants  were  liable  far  a  non- 
feasance eoneeminq  it;  and  that  ihe  amount 
claimed  by  the  plaintiffs  was  recoverable  in  ihis 
action. 

Tms  was  a  special  case,  stated  in  an  action  be- 
tween the  parties. 

The  plaintiffs,  as  such  guardiatu,  are  and  were, 
at  the  time  of  the  ooourrence  of  the  defendants' 
acts  and  defaults,  hereinafter  complained  of,  the 
occnpiers  of,  and  entitled  to  certain  Lands,  with  a 
workhouse  and  other  buildings  thereon,  known  as 
the  City-r(»d  Workhouse,  and  situated  within  the 
said  parish  of  St.  Leonard,  Shoreditch,  and  of  a 
dust*hole  within  and  under  or  connected  with 
the  said  irOTkhoase,  also  situated  in  tiie  said 
parish. 

The  said  workhonseTras,  under  the  prarisions  of 
the  statutes  22  Gea  3.  c.  £6,  and  48  Geo.  3,  c. 
97,  built  for  the  parish  of  St  Luke,  in  tlu  ooanty 
of  Middlesex,  on  land  utnated  in  the  said  parish  of 
St.  Leonard,  Shoreditch.  By  the  said  Act  of  22 
Oeo.  3,  0. 56,  intituled  "  An  A!ot  more  effectually  to 
enable  the  inhabitants  of  the  parish  of  St.  Luke, 
in  the  oounty  of  Middlesex,  to  purchase,  hire,  or 
erect  a  workhouse  within  or  near  the  said  parish, 
for  the  better  reception  and  emplc^ment  of  the 
poor  of  the  said  parish,"  it  was  among  oth^r 
things  enacted,  hy  sect.  1,  that  the  rector,  chnroh- 
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wardens,  and  overseers  of  the  poor  for  the  time 
being,  and  the  vestrymen  of  the  said  parish,^  and 
their  successcvs  for  ever,  should  be  appointed 
tmstees  for  the  purposes  of  the  said  Act ;  and,  by 
sect.  11,  that  it  should  be  lawful  to  and  for  them, 
or  any  seven  or  more  of  them,  after  the  time 
therein  mentioned,  to  treat  and  agree  with  the 
owners  and  occupiers  of  all  and  every  other 
person  and  persons  interested  in  any  freehold, 
leasehold,  or  copyhold  grounds,  tenements,  or 
hereditaments  within  the  sud  parish  of  St.  Luke^ 
or  within  the  eud  parish  of  St.  Leonard,  Shore- 
ditch, for  the  purchase  or  hire  of  snoh  lands, 
grounds,  tenements,  and  hereditaments ;  and 
tn^  were  thereby  enaUed  to  ti^  a  oonreuance 
thmx^  to  them  and  their  sncoenorv.  upon  lease 
or  for  ever,  for  the  purposes  iu  the  said  Act 
mentioned ;  and  iu  the  said  sect.  11  it  was  further 
enacted  that  the  sud  lands  or  grounds,  tenements, 
or  hereditaments,  so  to  be  leased  or  purchased 
from  and  immediately  after  the  same  shonld  be 
conveyed  or  leased  to  the  said  rector  and  church- 
warden?,  and  their  sacceBsors,  or  any  workhouse 
or  other  buildings  which  should  bo  erected  or 
built  thereon  for  the  reception  and  employment 
of  the  poor  oE  the  said  parish  of  St.  Luke  should 
not  be  liable  to  or  be  charged  with  any  greater 
parochial  or  Parliamentary  tues,  rates,  or  assess- 
meats  (durins  such  time  and  as  long  as  the  same 
shall  be  used  and  ocGupied  for  those  purposes) 
than  to  snoh  amount  as  such  lands  and  grounds, 
tenements,  or  hereditamenta  were  assessed  before 
the  same  became  vested  in  the  said  rector  and 
churchwardens  as  aforesaid. 

The  aforesaid  Act  of  48  Geo.  3,  o.  97,  entitled 
"  An  Act  for  making  more  effectual  provision  for 
maintaining,  regulating,  and  employing  the  poor 
of  the  parish  of  St.  Luke,  in  the  county  of  Middle- 
sex," repealed  the  said  Aot  of  2S  Geo.  3,  a  56,  and 
by  SB.  10. 11,  and  12,  provisions  were  made  for  the 
election  of  forty-eight  vestrymen,  to  be  with  the 
rector,  churchwardens,  and  overseers  of  the  poor 
of  the  said  parish  for  the  time  being,  goardians  of 
the  poor  of  the  parish. 

Sect.  74  enacted  that  all  EUid  ereiy  the  mes- 
suages or  tenements,  poorhouses.  workhouses. 
edi&»s,  bnUdings,  lands,  hereditaments,  moneys, 
and  seonrities  for  moneys,  rates.  assesamMits,  and 
arrears  of  rates  and  assessments,  goods,  ohattela, 
and  efEeots  which  by  virtue  of  the  said  reoited 
Acts,  or  one  of  them,  the  persons  acting  in  the 
execnUon  thereof,  and  their  snooessws,  or  anr 
other  person  or  persons  whomsoever  were  entitled 
unto  or  possessed  of,  in  trast  for  the  parishioners 
or  vestrymen  of  the  said  parish,  or  which  were 
vested  in  such  persons  and  their  sncoesstnrs,  or 
other  person  or  persons  whomsoever  fbr  and 
towso^  the  relief,  maintenance,  use,  and  benefit 
of  the  poor  of  the  parish,  or  for  any  other  purpose 
whatsoever  in  whioh  the  said  parish  is  interested, 
shall  from  and  immediately  after  the  TMssinff 
therecrf  be  vested  in,  possessed  b^,  paid,  deliTere^ 
and  belong  to  the  guardians  of  tne  poor,  acting  in 
the  execution  of  tms  Act,  and  their  soocessors,  as 
fully,  effectually,  and  beneficially,  and  in  as  laiga 
and  ample  a  manner  and  form,  to  all  intents  and 
purposes  vbatsoeverj  as  they  the  safd  perscms 
acting  in  exeontion  of  the  said  rented  Acts  or  anj 
of  them,  and  their  suocessora  or  other  person  or 
persons,  were  entitled  to  be  possessed  of  such 
messnages  or  tenements,  poor  booses,  workhonssSa 
edifices,  bnildings.  lands,  here^g^^t^^^^ys,, 


XoT.  18,  1870.] 


THE  LAW  TIMES. 


CVol.XZXT^  N.H.-401 


Q,B.  Dnr.] 


HoiTORH  Odaxduks  v.  St.  Leoxabd's  Ybstbt,  Shouhitch. 


LQ.B.  Dnr. 


and  secoritiea  for  moneys,  rates,  asBessmentB,  and 
arreara  of  rates  and  assessments,  goods,  chattel  s, 
and  effects,  or  aa  the  same  respectiTely  were 
Tested  in  sncfa  persons  acting  in  execntion  of  the 
said  recited  Acts  or  any  of  them,  and  their  sue- 
cesKffs  or  other  person  or  persons,  but  subject, 
nevertheless,  to  be  nsed,  poesossed,  applied,  and 
disposed  of  only  upon  the  tmsts  and  for  the  ases 
ana  parpoees  and  in  the  manner  by  and  in  this 
Act  airected,  decbred,  and  appcnnteo. 

The  effect  of  this  section  was  to  preserre  the 
exemption  from  increased  rating  given  fay  sect.  11 
of  22  Geo.  3,  c.  56,  notwithstanding  the  repeal  of 
that  statute  {Beg.  t.  8t  Leonam  SkoreditiA, 
13  Q.  B.  964). 

Jn  the  year  1836  part  of  the  parish  of  St. 
Andrew's,  Holbom,  the  parish  of  St.  Oeoive-the- 
Martyr,  and  the  liberty  of  Saffiron*hill,  Batton- 
garden,  Ely  Kents,  and  Ely-place,  were  united 
under  the  name  of  the  Holbom  Union,  for  the 
administration  of  the  poor  taws.  Afterwards  part 
of  the  pariah  of  St.  Sepulchre,  Furnival's  Inn,  and 
Staple  Inn,  were  added  to  the  union  ;  and,  finally, 
in  1869,  the  parish  of  St.  James,  Clerkenwell,  and 
the  parish  of  St.  Luke,  were  by  order  of  the 
Poor  Law  Commissioners  also  added  to  the  said 
union. 

Upon  sach  union  the  said  workhouse  and  the 
workhouses  of  the  other  pariuhes  comprised  in  the 
union,  became  and  still  are  for  the  common  use  of 
the  union ;  and  the  Poor  Law  Commissioners 
ander  the  powers  of  the  Poor  Law  Amendment 
Act  {4  A  5  WiU.  4,  c.  76,  s.  26),  issued  rules, 
orders,  and  regulations,  for  the  dassifioation  of 
the  poor  of  the  united  parishes,  and  for  tbeir  re* 
ception,  maintenance,  and  employment  in  the 
various  workhouses  of  the  united  parishes,  without 
reference  to  the  particular  parishes  in  the  union  to 
which  the  poor  may  belong. 

On  the  25th  Jan.  1873,  the  Court  <^  Queen's 
Bench  decided  on  a  special  case  that  notwith- 
standing the  incorporation  of  the  said  parish  of  St. 
Luke  into  and  with  the  Holbom  Union,  the 
exemption  from  increased,  rating  giren  by  sect.  11 
of  22  Geo.  3,  c  56,  was  still  preserved  to  the  said 
workhouse. 

By  sect.  125  of  an  Act  oC  Parliament  passed  in 
18  &  19  Vict.  c.  120.  entitled  an  Act  for  the 
better  Local  Management  of  the  Metropolis,  the 
defendants  were,  aa  such  vestry  as  aforesaid,  re- 
quired to  appoint  and  emploj^  a  sufficient  number 
of  persons,  or  to  contract  with  any  company  or 
persons  for,  amongst  other  purposes,  collecbiDg 
and  removing  all  dirt,  ashes,  rubbish,  ice,  snow, 
and  filth,  in  or  nnder  houses  and  places  within 
tbdr  parish ;  and  it  was  thereby  enacted  that  such 
company  or  perwns,  and  who  were  thereinafter 
referred  to  as  scavengers  should,  on  such  days  and 
at  anch  hours  and  in  snoh  manner  as  the  vestry 
ahoold  from  time  to  time  appoint,  sofBdently 
execute  and  perform  all  such  works  and  duties  as 
they  respectively  should  be  employed,  or  contract 
to  execute  or  perform,  and  if  any  such  company 
or  person  should  fail  in  any  respect  properly  to 
execute  and  perform  such  works  and  duties,  such 
omnpany  or  person  should  for  eveiy  such  offence 
forfeit  a  snm  not  exceeding  51. 

On  or  about  the  13th  March  1875,  the  olerk  of 
the  defendants,  with  their  authority,  and  at  their 
desire,  wrote  and  aent  to  the  phui^ffs'  olerk  the 
folkniiog  letter: 


St.  Lsoaard.  Sboreditoh,  Yeatry  OtBoes, 
Town  HaU,  01d.«traet.  £.C. 
lUroh  ISth  1875. 
Dear  Sir,— I  have  to  infom  the  ffoardiaos  of  the 
Holboni  Union  that  after  Lady  D«y  next  it  will  b»  naoei- 
aary  for  them  to  make  their  own  arrangemeots  for  the 
removal  of  the  dirt  from  St.  lake's  Workhona*  aad 
TnftrmaTy.— I  am,  yonia  tnb, 

Q  PaaKut,  Vmbj  CSflric 
The  St.  Luke'sworkhouae  and  inflrmaiy  referred 
to  in  the'  above  letter  is  the  said  City-rood  Work- 
house. 

From  and  after  the  said  Lady  Day  1875  {viz., 
the  25th  M^roh  1875),  the  defendants  have  ceased 
and  neglected  to  appoint  and  employ,  or  to  con- 
tract with  anyone  to  remove  the  dirt,  ashes, 
rubbish,  and  filth  from  the  said  dusthole,  within 
and  under  or  connected  with  the  City-road  Work- 
house. 

On  or  aboDt  the  8rd  May  1875,  the  solicitors  ot 
the  plaintiffs,  with  their  direction  and  authority, 
wrote  and  sent  to  the  defendants*  clerk  a  letter, 
of  which  the  following  is  a  copy : 

23,  Ely-plaoe,  Lond<m,  E.C. 
3rd  May  1875. 

Dear  Sir, — We  have  been  oooiTiIted  by  the  gnardiatiB 
of  the  Holbom  Union  with  referanoe  to  the  negieot  of  the 
oontraetor  employed  by  tbe  reetry  of  St.  Laouxd,  Shwa- 
ditob,  to  talM  away  th«  daat,  Ao.,  from  St.  Lake's  Work- 
boQse.  It  would  appear  from  your  letter  to  Mr.  Hill  of 
13th  Maroh  laat,  that  the  oontraotor'a  negieot  is  oon- 
Beqnrat  on  the  inatmotiona  giroi  to  him  by  the  Shore, 
ditoh  Yeatry;  bat  aa  the  da^  of  the  vestiy  under  the 
125tli  Motion  of  the  MetropoliB  Local  Management  Act 
appears  to  be  Tory  clear,  wa  are  Indlined  to  think  the 
inatmotiona  in  qneation  hare  been  Kiven  under  some 
mistake.  We,  therefore,  write  on  behalf  of  the  guardians 
of  tiie  Holbom  Uni(»i,  to  demand  of  the  vestry  of  St. 
Leonard,  Shoreditoh,  the  Derformanoe  of  tbdr  duty  nnder 
the  ISStn  aeotion  of  the  Metropolis  Local  Management 
Aot,  in  reapeot  of  the  guardian  a  workhooae  in  tbe  City- 
road,  and  within  the  aaid  parish,  by  oausing  to  b«  remored 
therefrom  the  dirt,  ashea,  rBbbiah,  &o.,  in  one  of  the 
ways  direotad  by  the  said  Aot.  Sinoe  yonr  oontraotora 
oeaaed  to  remove  the  dost  from  the  workhoaae,  onr  olienta 
hare  had  it  remored  at  their  own  expease,  and  they  will 
require  the  tep^ment  of  all  anch  expenses  from  your 
veatry. — We  are,  dear  Sir,  youra  tm^, 

JAmiB,  GuBTU,  and  Jaxn. 

To  (5.  Walker,  Esq.,  Vestry  Clerk, 
St.  Leonard,  Snoieditbh. 

On  or  about  the  4th  May  1875,  the  clerk  of  the 
defendants,  with  their  direction  and  authority, 
wrote  and  sent  to  the  plaintiffs'  solicitors  a  lett^, 
of  which  the  following  is  a  copy: 

St.  Leonard,  Shoreditoh,  Vestry  OSoes, 
Town  Hall,  Old-atreet,  E.C., 
May  4, 1875. 
St.  Lake's  Workhonia  dost  removal. 
Gentlemen, — In  r^tly  to  your  note  of  yesterday,  I  may 
■ay  that  the  veatry  ia  quite  aware  ot  the  obligation  of 
the  125tfa  aeotion  of  the  Aot  alluded  to,  bnt  ihaj  oonaider 
that  the  workhouse  of  St.  Luke  is  by  tbe  Looal  Aot 
rendered  eztraparoohial.     Ton  will  sea  that  the  oon- 
traotor  has  nothing  to  do  with  it.   If,  therefore,  the 
guardians  of  the  Holbom  Union  think  that  the  rata- 
paren  of  Shoreditoh  oui^it  to  f»j  the  eoat  ot  temoTing 
the  refuse,  the  Holbom  ratepajers  not  oootribnting  oua 
ffct-^Tiitiy  towuda  the  ooat,  the  guardians  must  take  auoh 
atapa  as  they  may  be  advised  to  oompel  thia  vestry  to  do 
so.  I  am,  Gantlemea,  youra  obedianOy, 

G-.  WA1.KSB,  Y.C 

Ibssrs.  Jamea,  Curtia,  aad  Jamaa. 

By  reason  oS  the  premises  the  phuntiffs  were 
damaged  and  obliged  to  employ,  and  did  employ, 
persons  to  remove  the  said  dirt,  ashes,  rubblih, 
and  filth,  and  became  liable  to  pay,  and  paid  them 
for  so  doing,  and  the  expenses  incurred  by  the 
plaintiffs  in  removing  the  sam^  amounted  to 
60(.  1».  ^  T 
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The  plaintiff's  claim  as  damages  that  amounb. 

The  questions  for  the  opinion  of  the  court  are  : 

First,  whether  the  defendants  are  bound  to 
-appoint  and  employ  a  sufficient  number  of  persons, 
or  to  oontract  vith  any  company  or  persons  for 
the  remoTal  of  the  dirt,  ashes,  rubbish,  and  filth 
from  the  said  dasthole  within  and  under,  or  con- 
nected with  the  said  City-road  vorkhonse  P 

Secondly,  ■whether  the  plaintiffs  can  recover 
from  the  defendants  the  damages  sustained  by 
them  by  reason  of  the  expeuses  iacurred  by  the 
plainbill's  in  the  removal  of  the  said  dirt,  a£|hes, 
rubbish,  and  &Kk  during  such  time  as  the  defen- 
dants have  neglected  and  refused  to  piovido  for 
the  removal  of  the  same  P 

In  case  the  opinion  of  the  court  shall  be  in  the 
affirmative  of  the  above  questions,  then  judgment 
shall  be  entered  for  the  plaintiff  for  damages  to 
the  amount  of  the  said  501.  Is.,  and  costs  of  suit. 

In  case  the  opinion  of  the  coart  shall  be  in  the 
negative,  then  judgment  shall  be  entered  for  the 
defendants  with  costs  of  defence. 

Murphy,  Q.C.  (frith  him  Sutton)  argued  for  the 
plaintiffs. — It  cannot  bo  contended  that  the  ex- 
emption by  statute  from  an  increase  of  rates 
should  deprive  the  plaintiff  of  their  ordinary  rights 
as  shareholders.  This  is  a  breach  of  the  defen- 
dants'duty  as  specifically  defined  in  sect.  125  of 
the  Metropolis  Act  1855,  and  an  action  will  lie  for 
'damage  caused  by  their  breach  of  it.  In  Couch 
V.  Steele  (3  E.  &  P.  402),  the  declaiation  alleged 
that  the  defendant  neglected  to  supply  and  keep 
on  board  his  vessel  a  proper  supply  of  medicines, 
whereby  plaintiff,  who  was  a  seaman  engaged  by 
him,  suffered  in  his  health.  It  was  hela  on  de- 
murrer that,  as  7  &  8  Vict.  c.  112,  b.  18  makes  it 
the  duty  of  the  shipowner  to  have  on  board  such 
medicines,  although  the  Act  imposes  a  penalty, 
recoverable  by  a  common  informer,  as  the  specific 
panishment  for  the  breach  of  that  dut^  as  to  the 
public,  yet  sailors  sustaining  a  private  injury  from 
the  breach  of  that  statntablo  duty  are  entitled  to 
maintain  an  action  to  recover  damages,  and  that 
the  declaration  was  good.  A  simiur  conclusion 
was  arrived  at  in  Ruck  v,  Witllame  (3  H.  &  N. 
308).  The  following  sections  of  the  Metropolis 
Act  1855  tend  to  support  this  contention :  for 
B.  126  provides  a  penalty  for  obstructing  scaven- 
gers, and  sect.  127  vests  the  refuse  collected  in  the 
vestry  or  district  board,  [Lush,  J. — At  common 
law  I  suppose  the  action  would  lie  for  the  re- 
moval of  a  nuisanoe  caused  by  the  defendants.] 
That  is  our  point. 

Lanyon  (with  him  Lane)  for  the  defendants. — 
The  defendants  are  a  vestry,  which  by  sect.  96  of 
this  Metropolis  Act,  is  to  exercise  the  office  of  and 
to  be  the  sarreyor  of  highways  for  the  district, 
«nd  they  cannot  oe  liable  for  anything  from  which 
snch  enrreyor  would  have  been  exempt.  It  has 
been  held  that  no  surreyor  nor  vestrr  can  be  liable 
for  non-feasance  of  any  kind,  and  Partong  v.  St. 
Maikeva,  Belhnal  Green  (L.  Bep.  3  C.  P.  56),  is  an 
authority  on  this  very  point  that  an  action  for  the 
non-repair  of  a  highway  will  not  lie  against  a 
vestry  appointed  under  this  Act.  Willes,  J.,  is 
reported  to  have  said,  at  p.  59,  that  the  defendants 
mast  act  in  this  respect  either  aa  officers  of  the 
parish,  and  then  the  parish  must  answer  aa  princi- 

SiX  for  the  neglect  of  their  duties,  and  Young  v. 
aviB  (7  H.  &  N.  760;  in  error  2  H.  &  0.  197)  is 
an  express  authority  that  the  officers  are  not 
liable;  or  else  they  must  act  as  representatives  of 


the  parish,  and  then  their  liability  will  be  a  reflec- 
tion of  the  liabilitry  of  the  parish  which  th^ 
represent,  and  against  the  parish  no  such  action 
as  this  could  be  brought.  The  case  of  MacJcinnon 
T.  Penaon  (8  Ex.  319;  in  error  9  Ex.  609),  would, 
then,  be  in  point.  On  either  Bupposition,  then,  no 
action  will  lie  agunst  them  for  mere  non-feasance, 
such  as  is  the  ground  of  the  present  action."  And 
further  on,  "  I  cannot  bring  myself  to  think  that 
it  was  the  intention  of  the  Legislature  in  tmQ»> 
ferring  to  the  vestry  the  duties  of  the  surveyor  of 
highways,  to  give  to  everyone  who  ma^  meet  with 
any  accident  from  an  imperfection  in  the  road 
a  right  of  action  which  ho  never  previously 
possessed,  and  thus  open  a  wide  door  to 
continual  litigation."  It  was  conceded  in  a 
recent  case  in  the  Court  of  Appeal  (Pendle- 
bury  V.  Oreenkalgh,  L.  Rep.  1  Q.  B.  Div.  S2), 
that  no  action  for  nonfeasance  would  be  against 
a  surveyor  of  highways.  [LcsH,  J. — Here  the  ac- 
tion is  brought  against  the  vestry  upon  their 
obligations  created  by  the  statnte,  not  upon  the 
duties  of  the  surveyor  of  highways.]  The  work 
required  to  be  done  here  by  t^e  plainciffa  was  the 
duty  either  of  the  parish  or  surveyor.  [Lush,  J. — 
I  think  not.  This  was  an  especifd  duty  of  metro* 
politan  districts.  No  parish  could  be  indicted  for 
not  sweepingup  ashes,  &c.]  To  keep  streets  clean 
is  part  of  the  duty  to  repair  a  highway.  Sees.  125 
is  merely  a  detailed  description  of  the  duties  which 
the  vestrv  is  to  perform  as  the  surveyor  of  high- 
ways. The  cases  cited  on  the  other  side  are  ap- 
plicable only  when  the  statute  is  for  the  benefit 
of  individuals,  and  not  when  for  the  benefit  of  the 
public  generally.  In  such  a  case  as  this  no  adaon 
will  lie  at  the  suit  of  an  individual : 

Gorris  v.  Beott,  L,  Rep.  9  Ex.  125 ; 
Atkinson  r.  Newcastle  and  Gateshead  Waierworkt 
Company,  L.  Bep.  6  Ex.  404. 

Murphy,  Q.C.  in  reply. 

Mbleor,  J. — am  of  opinion  that  the  plaintafFs 
are  entitled  to  succeed  iik  this  action.  TbedeEsn- 
dants  are  incorporated  by  the  42nd  section  oi  the 
Metropolis  Management  Act  18S5  (18  &  19  Vict, 
c.  120),  and  are  empowered  to  sue  and  be  sned  in 
the  name  thereby  given  them.  This  does  not  rest 
upon  their  authority  to  execute  the  office  of  sur- 
veyor of  highways  given  them  by  sect.  96  of  the 
same  Act,  and  there  is  nothing  in  the  Act  to  limit 
their  duties  and  position  to  those  pertaining  to 
that  office.  I  think,  therefore,  this  case  ia  not 
analogous  to  those  cited  by  Mr.  Lanyon,  which 
relate  only  to  the  inhabitants  of  a  parish  or  the 
surveyor  of  highways.  The  duties  which  the  defen- 
dants have  to  fulfil  are  given  at  length  in  the  125tli 
section  of  the  Metropolis  Act  of  1855,  and  are 
beyond  those  which  were  ever  undertaken  by  a  sur- 
veyor of  hiehways ;  every  vestry  and  district  board 
are  requirra  "  to  appoint  and  employ  a  snffioiait 
number  of  persous,  or  to  contract  with  any  oompaoy 
or  persons  for  the  sweeping  or  cleansing  of  the 
several  streets  within  their  parish  or  diairiobi  and 
for  collecting  and  removing  all  dirt,  ashes,  rabbiBli, 
ice,  snow,  and  filth,"  &c. ;  and  sadi  scavengera  or 
their  servants  sh^  sufficiently  execute  and  per- 
form  their  duties  or  incur  a  penalty.  Tho  next 
section,  the  ]26tb,  provides  a  penalty  for  obstrnoV 
ing  scavengers  in  the  performance  of  their  duty ; 
and  the  127th  vests  all  the  refuse  collected  in  uie 
vestry  or  district  board,  who  may  dispose  <^  the 
same  towards  defraying  their  expenses.  With 
respect  to  these  duties,  I  do  nob-think  the  de£m- 
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donta  can  claim  the  exemptions  applicable  nnly  to 
those  of  a  sarrejor  of  highways.  It  appears  to 
mo  also  that  the  defendants  have  misnnderBtood 
their  obligation  vith  respect  to  the  plaintiffs' 
building,  which  are  situated  within  their  district. 
The  old  Act  of  1782  provided  that  the  plaintiffs 
should  never  be  liable  for  anj  rates  beyond  those 
at  that  time  payable,  and  this  exemption  from  in< 
increased  rates  has  been  preserved  by  snbseqaent 
legislation,  bnt  the  duties  imposed  upon  vestries 
and  district  boards  by  the  Metropolitan  Manage- 
ment Acts  have  no  regard  to  thai  limitation  of 
rates.  Whatever  lutes  the  phuntiffs  pay,  there  is 
nothing  to  interfere  with  the  rights  which  they 
enjoy  as  owners  or  oconpierB  of  premises  in  the 
defendants*  district.  Tlie  plaiatiffa  have  a  soffi- 
(nent  interest  in  the  district  to  claim  the  per- 
formance of  the  datics  imposed  apon  the  defen- 
dants, and  they  cannot  be  met  by  the  answer  that 
they  do  not  pay  enongb  rates.  I  think  that  under 
the  circumstances,  the  plnintifEs*  remedy  is  not  by 
indictment  only,  but  that  the  amount  expended 
by  them  in  performing  the  defendants'  duties  may 
well  be  recovered  in  this  action. 

Lush,  J. — I  am  of  the  same  opinion.  I  see  no 
analogy  here  with  the  case  of  Paraona  v.  The 
Vestn/ of  St  Matthew^  Sethnal-green.  That  deci- 
sion is  olnar,  npon  the  effect  of  the  96th  section  of 
the  Metropolis  Act  of  1855,  that  there  can  be  no 
liability  for  nonfeasance  npon  [a  vestry  when 
acting  as  a  sorreyor  of  highways.  Bat  this 
action  is  founded  npon  a  breach  of  the  specific 
dut;^  imposed  upon  vestries  luid  district  boards  by 
section  125,  quite  apart  from  the  duty  of  a  sur- 
Teyor.  This  is  a  duty  towards  the  householders  of 
the  district  and  not  merely  a  duty  to  the  public, 
which  is  the  limit  of  the  liablliby  of  the  inhabitants 
of  a  parish  or  the  surveyor  of  highways.  The 
plaintiffs  are  entitled  to  the  same  rights  as  any 
other  householders  in  the  district,  although  they 
are  by  express  statutory  enactment  exempted  from 
the  payment  of  the  full  rates  for  which  other 
householders  are  liable.  There  is  a  specific  duty 
upon  the  defendants  to  do  this  work  by  the  125th 
section,  and  other  sections  of  the  Act  have  the 
effect  of  depriving  the  occupiers  of  any  right  to 
interfere  with  the  defendants*  daties.  This  being 
BO  why  should  not  an  action  He  for  damage  caused 
by  the  breach  of  this  da^  P  The  case  finds  that 
"  by  reason  of  the  premises  the  plsintiffs  were 
damaged  and  obliged  to  employ  and  did  employ 
persons  to  remove  the  said  dirt,  ashes,  rubbish, 
and  filth,  and  became  liable  to  pay  and  paid 
them  for  so  doing ;  and  the  expenses  incurred  by 
the  plaintiffs  in  removing  the  same  amounted  to 
502.  Is."  The  defendants  are  not  a  fluctnating 
body,  bnt  arc  liable  to  be  sued,  and  the  plaintiffs 
are  therefore  entitled  to  the  ordinary  remedy  by 
action  for  the  damage  so  caused  by  breach  of  the 
defendants*  statutory  doty. 

Judgment  for  plaintiff's. 
Solicitors  for  pluntiffs,  Jame$,  Curtis,  and 
Javiee. 

Solicitors  for  defendants,  Milh  and  Loekyer. 


DIVISIONAL  COUBT  FOB  APPEALS 
FBOM  INFEBIOB  GOUBTB. 

Friday,  April  2B. 
Bdbt  (app.)  V.  Chebbtbohk  (resp.)  (a). 
School  board  byelaw—Aitendaince  (U  school— Work- 
8lwpa—dO  4-  'Si  Viet,  c  146,  ».  14 ;  33  ^  34  Firf. 
c.  75,  8.  74. 

A  hyelav)  made  by  a  school  hoard,  with  ike  twproval 
of  tJie  Education  Department,  under  the  Sltemen' 
tary  Edueatum  Act  1870  (33  ^  34  Viet.  c.  75).  a. 
74,  provided  thai  all  ehUdren  in  ilte  diatrict  «u&- 
jeet  to  the  Act  should  attend  aehool  for  ikirty 
hours  a  toeek. 

The  juatiees  refused  to  convict  the  respondent  for 
neglecting  to  eaiuae  his  son,  between  five  and  Mtr- 
teen  years  of  age,  to  attend  acltool  at  required  by 
tltat  oyelaw,  because  the  aon  toaa  employed  in  a 
boot  manufactory,  and  attending  school  more  than 
ten  hours  a  week,  pwrauant  to  the  Workshops 
Regulation  Act  1867  (30  5"  31  Viet.  c.  146).  e.  14. 

Held,  upon  a  ease  stated,  that  this  byelaw  was  not 
contrary  to  the  said  section  of  the  Workshops  Act, 
which  requires  every  chUd  who  is  employed  in  a 
workshop  to  attetid  school  for  at  least  ten  hours  a 
week ;  and  thai  thereapondent  ought  to  have  been 
convicted. 

Tuis  was  a  case  stated  for  the  opinion  of  this 
court  by  two  justices  of  the  peace  in  and  for  the 
West  Biding  of  tho  County  of  York  under  the 
statute  20  &  21  Yict.  c.  43,  on  the  application  in 
writing  of  the  said  Reginald  Bury,  the  appellant^ 
who  was  d^saiisfied  with  their  dnterminatiou.  the 
appellant  having  duly  entered  into  a  recognisanoe 
to  proseonte  the  appeal. 

On  the  19th  Feb.  1876,  the  said  Beginald  Bury 
duly  laid  information  in  daoi^fbrm  of  .law  as 
follows : 

To  JoMph  Cherrybobii,  of  Bamsby,  fai  the  Covb^  ot 

York,  Bboemakor. 

Weat  Biding  of  Torksbire,— Whereu  informfttion  hath 
this  day  been  laid  b;  Beginald  Bury  on  behalf  of  the- 
Sohool  Bowd  for  the  district  of  the  Boroagh  of  Barndqr 
in  the  said  Bid^  before  ons  of  the  said  jostioea  aating 
in  »nd  (or  the  West  Biding  of  the  Count;  of  York  for 
that  yoQ  the  md  JoMph  Cherrybofan,  residing  within  the 
said  distriot  of  the  said  Sohool  Board,  and  within  the 
said  borough  of  Banisl^.  being  the  paiont  of  a  certain 
child  oallea  John  Cherrybohn,  residing  with  yon  within 
the  said  distriot,  and  being  not  less  than  five  nor  more 
than  thirtoes  years  of  egs,  did  within  six  nonths  last 
past^  to  wit  on  the  ISth  Feb.  Inst.,  nnl&wfolly  neglect 
and  omit  to  oanse  the  said  ohild  to  attend  sohool  as  n< 
quired  by  the  bye-laws  of  the  said  Sohool  Board,  made 
and  oon&med  in  parsaanoe  of  the  Elementary  Edaoation 
Aot  1870,  there  being  no  reasonable  oanae  for  snoh  aon- 
attendanoe,  oonttary  to  the  said  bye-laws. 

On  the  8th  March  1876,  the  said  information 
came  on  to  he  heard  before  the  said  justices  at  a 
petty  sessions  at  Bamsley  in  the  West  Biding  of 
the  County  of  York,  when  the  said  Beginald  Bury 
appeared  before  the  said  justices,  and  also  the  wife 
of  the  said  Joseph  Cherrybohn. 

Upon  the  hearing  of  the  information,  Benjamin 
Clegg,  school  warden  to  the  said  board,  proved 
tho  non-attendance  of  the  child  at  school  on  the 
day  named,  and  that  the  child  was  twelve  years  of 
age  on  the  11th  May  1875,  also  the  bye-laws 
of  the  said  school  board,  and  that  the  child  was 
in  the  third  standard  of  the  Govemment  code  of 
February  1871. 

It  was  proved  by  the  wife  of  the  said  de- 
fendant, and  admitted  by  the  said  informant 
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Bemiald  BtU7»  that  the  said  cbUd  was  employed 
in  tiie  boot  mannftictory  of  GharleB  Bollinaon,  in 
Banuley  aforesaid,  and  attended  school  half  time 
regnlarlTt  poraaant  to  the  Workshops  Hegolation 
Act  1867  (SO  &  31  Vict.  c.  146.) 

On  the  part  of  the  appellant  it  was  contended 
that  by  Tirtne  of  the  bye-laws  oi  the  said  board 
made  in  parsnanoe  of  the  74th  section  of  the 
Education  Act  1870,  the  said  board  conld,  if  they 
thought  fit,  compel  children  to  attend  school  fall 
time,  notwithstanding  that  snch  children  were 
working  at  a  workshop  and  attending  school  in 
conformity  with  the  provisions  of  the  aforesaid 
Workshops  Begtdation  Act.  That  _  there  was 
nothing  lo  the  Workshops  B^[uIation  Act  re- 
stnuning  the  compulaory  powers  conferred  on 
^e  board  by  the  Education  Act,  as  the  former 
Act  merely  prorided  that  diildren  should  not 
work  except  on  certtun  conditions  as  to  time  and 
education.  That  there  was  nothing  contrary  in 
the  said  bye-laws  to  anything  contained  in  any 
Act  for  regoUrting  the  education  of  children 
employed  in  labour,  and  that  the  said  Edacation 
Act  overrode  the  said  Workshops  Act. 

The  said  justices,  after  hearing  the  whole  of  the 
evidence,  dismissed  the  information,  they  being  of 
opinion  that  as  the  said  child  was  fclfilling  the 
conditions  and  provisions  of  the  said  Workshops 
Segnlation  Act,  the  School  Board  could  not  com- 
pel him  to  attend  school  ftiU  time  under  the  said 
l^elawB. 

The  craestion  of  law  arising  is,  are  the  Barnsley 
Sohool  Board  able  to  enforce  their  byelaws  against 
diildren  under  thirteen  years  of  age,  who,  altnongh 
not  obeying  such  byelaws,  attend  sdiool  and  other- 
wise observe  the  conditions  of  the  Workshops 
Baentation  Act  P 

Does  the  Education  Act  1870  override  this  and 
other  Acts  regulating  the  education  oE  children 
employed  in  labour  F 

The  opinion  of  the  court  is  therefore  asked 
upon  this  point. 

The  bje-laws  of  the  Barnsley  School  Board  had 
been  duly  approved  b^  the  Education  Department. 
By  one  of  tnem  the  time  required  for  the  attend- 
ance at  school  of  children,  subject  to  tbe  provisions 
of  the  Elementary  Education  Act  1870,  was  thirty 
hours  a  week.  Another  bye-law,  the  third,  re- 
peated the  provisoes  contained  in  sub-sect.  2  of 
sect.  74  of  that  Act,  the  last  being  that  nothing 
in  the  bye-laws  was  intended  to  be  contrary  to  any- 
thiz^  contained  in  any  Act  for  regulating  the 
education  of  children  emplaned  in  labour. 

Hugh  Shield  ai^ed  for  the  appellant,  the  clerk 
of  the  School  Board. — ^The  question  is  whether  the 
bye-law  of  this  School  Board,  requiring  the  attend- 
ance ci  all  children  within  the  district  for  thirty 
hours  a  week,  is  contrary  to  the  provisions  of  the 
Workshops  Begulation  Act  1867*(30  &  31  Yict.  c. 
146),  and  ther^ore  invalid.  By  sect.  14  of  that 
Act  "The  following  regulations  shall  be  made 
(subject  to  the  provisions  hereinafter  mentioned) 
respecting  the  education  of  children  employed  in 
workshops :  (1)  Every  child  who  is  employed  in  a 
workshop  shall  attend  school  for  at  least  ten  hours 
in  every  week,  during  the  whole  of  which  he  is  so 
employed.  (2)  In  computing  for  the  purpose  of 
this  section  the  time  doxing  which  a  omid  has 
■ttenctod  Bcdiool  there  shul  not  be  included 
any  time  during  which  nxoh  child  has  attended 
either  (a)  in  excess  of  three  honrs  at  any  one 
tim^  or  in  axoeas  of  five  honn  on  any  day ;  w  (&) 


on  Sundays;  or  (e)  before  eight  o'clock  in  the 
morning,  or  after  six  o'clock  in  the  evening :  pro* 
vided  that  the  non-attendance  of  any  at 
school  shall  be  excused — (1)  For  any  time  during 
which  he  is  certified  by  the  principal  teacher  of 
the  school  to  have  been  prevented  from  attend* 
ance  by  sickness  or  other  unavoidable  cause;  (2) 
for  any  time  during  which  the  school  is  closed  for 
the  customary  holidays,  or  for  some  other  tem- 
porary cause;  (3)  for  any  time  during  which  there 
IS  no  school  which  the  child  can  attend  within  one 
mile  (measured  according  to  the  nearest  road) 
from  the  workshop  or  the  residence  of  snch  diild." 
The  bye-lawB  are  subject  to  sect  74  of  the  Ele- 
mentary Education  Act  1870  (33  &  34  Vict  o.  7&), 
hj  which  "  Every  school  board  may  from  time  to 
time,  with  the  approval  of  the  Education  Depart- 
ment,  make  bye-taws  for  any  of  the  following 
purposes:  (1)  Bequiring  the  parents  of  children 
of  such  age,  not  lessdian  five  years  nor  more  thsn 
thirteen  years,  as  may  be  fixed  by  the  bye-  laws,  to 
cause  such  children  (unless  there  is  some  reason- 
able excuse)  to  attend  school ;  (2)  Determining  the 
time  during  which  children  are  so  to  attend  school ; 
provided  that  no  such  bye-law  shall  prevent  the 
withdrawal  of  any  child  from  any  religious  ob* 
servance  or  instruction  in  religious  subjects,  or 
shall  require  any  child  to  attend  school  ou  any  day 
exclusively  set  apart  for  religious  observance  fa^ 
the  religious  body  to  which  his  parent  belongs,  or 
shall  be  contrary  to  anything  conbuned  in  any 
Act  for  rogolating  the  education  aS  children 
employ^ed  in  labour;  thirdly,  providing  for  the 
admission  or  payment  ol  Uie  whole  or  any  purfe  oE 
the  fees  of  any  child,  where  the  parent  satisfies 
the  school  board  that  he  is  unable  from  poverty  to 
pay  the  same;  fourthly,  imposing  penalties  for 
the  breach  of  any  bje-laws;  fifthly,  revoking  or 
altering  any  bye-law  previously  made.  Provided 
that  any  bye-law  under  this  section  requiring  a 
child  between  ten  and  thirteen  years  of  age  to 
attend  school  shall  provide  for  the  total  or  partial 
exemption  of  snch  child  from  the  obligation  to 
attend  school,  if  one  of  her  Majesty's  inspectors 
certifies  that  such  child  has  reached  a  standard  oi 
education  spcdfied  in  snch  bje-law.   Any  of  the 
following  reasons  shall  be  a  reasonable  excuse, 
viz. : — First,  that  the  child  is  under  efficient  instmo- 
tionin  some  other  manner;  secondly,  tbat  the  child 
has  been  prevented  from  attending  school  l^  aick- 
ness  or  any  unavoidable  oann ;  thirdly,  that  there 
is  no  pnluic  elementary  school  open  which  the 
child  can  attend  within  such  distance,  not  exceed- 
ing three  miles,  measured  according  to  the  nearest 
load  from  the  residence  of  such  child,  as  the  bye- 
laws may  prescribe.   The  School  Board,  not  less 
than  one  month  before  submitting  any  bve-law 
under  this  section  for  the  approval  of  the  Kdnca- 
tion  Department,  shall  deposit  a  printed  copy  of 
the  proposed  bye-laws  at  their  office  for  inspecuon 
by  any  ratepayer,  and  supply  a  printed  copy 
thereof  gratis  to  any  ratepayer,  and  shall  publish 
a  notice  of  such  deposit.   The  Education  Depart- 
ment before  approving  of  any  bye  laws,  shall  be 
satisfied  that  such  deposit  has  been  znade,  and 
notice  published,  and  shall  causa  such  inQnin 
to  be  made  in  the  school  district  as  they  tnink 
requisite.   Any  proceeding  to  enforce  any  t>ye  law 
may  be  taken,  and  any  penalty  for  the  breach  of 
any  bye  law  may  be  recovered  in  a  summary 
manner,  but  no  praialty  imposed  for  the  breach  w 
any  bye  law  shall  exceed  snoiriqKnuiWii.^with 
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the  costs,  vin  amoant  to  58.  for  each  offenoe,  and 
snch  bye  laws  shall  not  come  into  operation  until 
they  have  been  sanctioned  by  her  Majesty  in  Council. 
It  shall  be  lawful  for  Her  Majesty,  by  order  in 
(»nncil,  to  sanction  the  said  bye  laws,  and  there- 
upon the  same  shall  have  eEFeot  as  if  they  were 
enacted  in  this  Act."  With  respect  to  this  par- 
ticular point,  the  Workshops  Act  merely  limits  the 
oommon  law  right  of  parents  to  employ  their 
<^ldren  in  the  various  lands  of  labour  there  men- 
tioned. They  are  bound,  at  the  same  time,  to 
make  their  children  attend  school  for  ten  hours  a 
"Week  at  least,  or  are  otherwise  liable  to  a  penalty. 
The  whole  statute  is  a  restraining,  not  an  enabUng 
piece  of  legislation;  the  preamble  says,  "'Whereas 
the  Factory  Acts  Extension  Act  1867,  provi- 
moa  is  made,  amongst  other  things,  for  regula- 
ting the  hours  during  which  children,  young  per- 
sons, and  women  are  permitted  to  labour  in  any 
manufacturing  process  conducted  i'i  an  establish- 
ment where  fifty  or  more  persons  are  employed. 
And  whereas  it  is  expedient  to  extend  protection 
so  far  as  respects  the  regulation  of  the  hours  of 
labour  to  children,  youug  persons,  and  wtimen 
working  in  smaller  establisnments." 

The  respondent  did  not  appear. 

Bbamwell,  B. — I  certainly  wish  we  could  have 
heard  what  arguments  might  have  been  advanced 
on  the  respondent's  side ;  but  I  hope  another 
appeal  may  oe  brought  upon  a  similar  case,  and 
in  that  hope  I  am  prepared  to  give  my  judgment 
now  upon  the  best  consideration  we  hare  been 
able  to  give  to  the  matter.  It  seems  to  me  our 
judgment  should  be  for  the  appellant.  I  think 
Mr.  Shield  took  an  accurate  view  of  the  Workshops 
Regulation  Act  1867,  when  he  contended  tbat  it 
was  not  an  enabling,  but  only  a  restraining 
statute.  It  provides  tbat  a  parent  shall  not 
work  his  children  at  a  certain  age  except  upon 
certain  terms.  Amongst  other  restrictions  no 
child  under  thirteen  is  to  work  unless  he  attends 
school  for  ten  hour  a  week.  The  object  of  the 
statute  is  to  regulate  the  labour  of  children,  and 
incidentally  it  provides  them  with  a  certain 
unonnt  of  education.  The  Elementary  Education 
Act- 1870,  was  passed  with  an  entirely  difEorent 
object.  It  aims  at  and  provides  for  education 
only,  and  applies  not  only  to  children  employed 
in  labour  bnt  to  all  children.  Unless  there  were 
an  express  limitation,  this  Act  would  govern  all 
previous  Acts  relating  in  any  way  to  the  same 
subject ;  and  it  is  perfectly  clear  that  this  byolaw 
would  be  justified,  except  for  certain  words  in  the 
Act  itself.  Let  us  consider  what  it  is  that  limits 
the  effect  of  the  Act.  The  question  turns  moro 
upon  the  provision  in  the  Act  than  the  restriction 
in  the  byeiaws.  The  3rd  byelaw  has  not  so  much 
effect  upon  the  question  as  the  proviso  in  the 
74th  section,  being  merely  a  precautionary  limita- 
tion. They  may,  therefore,  be  both  of  them  in- 
terpreted together  by  the  meaning  of  the  words 
in  the  section  providing  that  no  byelaw  "  shall  be 
contrary  to  anything  contained  in  any  Act  for 
reKuI^ing  the  education  of  children  employed  in 
labour."  lu  one  sense,  it  is  impossible  to  say  that 
this  does  not  introduce  a  state  of  things  contrary 
to  that  which  existed  before;  it  is,  at  all  events, 
difierent,  but  to  my  mind  it  is  not  contrary  in  the 
sense  intended  by  the  Act.  I  think,  with  respect 
to  the  hours  for  attenduice  at  school,  the  effect  is 
that  a  school  board  may  determine  the  recjuired 
nnmber  of  hours  per  week,  provided  that  m  the 
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case  of  children  employed  in  workshops  those 
hours  are  not  less  than  ten  hours  a  week.   If  the 
time  fixed  for  all  children  were  less  than  ten  hours, 
that  would  have  been  "  contrary "  to  something 
contained  in  the  Workshops  fiegulatiou  Act  1867. 
This  interpretation,  no  doubt,  gives  rise  co  a 
difficulty ;  for  undo/  the  Workshops  Act,  a  child 
employed  in  labour  must  attend  school  ten  hours 
a  week  until  he  is  thirteen,  without  qualifi- 
cation, but   under   the   Education  Act  he  is 
exempt  from   that    dn^   after  ten  years  of 
age,  if  he  attains  to  a   particular  standard, 
and  receives  a  oertifioate.    It  certainly  seems, 
looking  at  the  two  Acts  together,  that  evon  with 
such  certiBcate  a  child  employed  under  the  Work- 
shops' Act  must  attend  ten  hours  a  wedc  atschool 
until  he  is  thirteen,  although  not  required  to  do 
so  by  the  School  Board.   Ifotwithstanding  this 
possibly  unintended  consequence  of  the  combined 
working  of  the  two  Acts,  I  can  entertain  no  doubt 
that  these  provisions  ought  to  be  read  together. 
Is  it  oonoeivable  that  a  school  board  should  be 
compelled  to  limit  the  better  education  to  children 
not  employed  in  certain  particnlar  kinds  of  labour, 
when  tne  education  of  those  children  has  hitherto 
been  better  provided  for  than  that  now  subject 
to  its  control  P   When  one  looks  at  the  objects  of 
both  statutes,  it  cannot  be  supposed  that  the 
children  brought  up  to  certain  named  trades 
should  be  worse  off  lu  the  way  of  education  than 
those  employed  in  trades  nob  mentional  in  the 
Workshops  Begulation  Act.    Looking  at  the 
words  of  the  two  enactments,  these  bye-laws  are 
not  contrary  to,  although  making  some  alteration 
in,  the  previous  legislation  concerning  children 
employed  in  labour.   In  no  sense  can  they  be 
said  to  repeal  or  to  oppose  the  provisions  of  the 
Workshops  Act,  and  therefore  they  are  valid.  I 
think  the  appeal  most  be  allowed. 

Mellor,  J. — I  am  of  the  same  opinion.  It 
strikes  me  that  this  Elementary  Education  Act 
1S70,  was  intended  to  increase  the  amount  of 
education  which  had  been  required  by  preceding 
legislation,  and  we  have  merely  to  see  whether 
these  bye-laws  are  in  excess  of  the  power  conferred 
upon  school  boards  by  sect.  74.  The  principal 
object  of  the  Workshops  Begulation  Act  1867,  was 
to  liraib  the  hours  of  children's  work,  parents  and 
employers  being  made  liable  to  carry  out  that 
object.  Incidentally,  as  I  understand,  some  pro- 
vision was  made  for  children  engaged  in  the  work 
concerning  which  this  enactment  was  passed,  the 
penalty  for  breach  of  this  provision  being  imposed 
upon  the  parents  only  and  not  upon  the  employers. 
The  statue,  however,  only  applied  to  handicrafts, 
and  contained  no  enactments  for  the  education  of 
children  otherwise  employed.  The  Elementary 
Education  Act,  on  the  other  hand,  applies  to  all 
children,  and  there  is  nothing  contrary  to  any 
Act  for  regulating  the  education  of  children  em- 
ployed in  labour  in  enabling  school  boards  to  com- 
pel such  children  to  attend  school  for  longer 
periods  than  those  required  by  such  Acts.  It 
would  be  monstrous  to  hold  that,  because  children 
are  employed  in  handicrafts,  their  parents  are  to 
be  absolved  from  affording  them  so  ROod  an  eda- 
cation  as  if  they  had  adofited  other  kinds  of 
labour,  or  were  nob  at  work  at  all.  Wo  should 
circumscribe  the  effect  of  the  Education  Act  in  a 
manner  which  I  think  was  never  intended  if  we 
were  to  hold  that  because  the  labour  laws  required 
of  these  children  tea  hours'  attenduice  at  scheol 
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«  week,  therefore  they  should  be  excnsed  from  the 
thirty  hoars'  attendance  demanded  of  all  children 
by  the  bye-laws  under  the  Education  Act.  I 
think  there  is  nothing  in  these  bye-laws  contrary 
to  the  Workshop  Act.  and  I  arrive  at  the  same 
conclusion  as  my  brother  Bramwell  that  the  re- 
fa  sal  of  the  justices  to  convict  the  respondent  was 
wrong.  I  sbonld  have  been  glad  to  boar  argu- 
ment of  counsel  on  the  other  side,  bat  I  entertain 
no  doubt  at  all  on  the  subject. 

Demman,  J. — I  quite  agree  that  it  is  unfortunate 
we  have  had  no  argument  for  the  respondent^ 
bat  I  feel  no  doubt  aboat  the  matter,  and  1  folly 
concur  in  allowing  this  appeal.  The  mi^istraieB 
have  decided  on  the  gronnd  that  this  l^O'lav 
was  bad  in  that  by  its  general  words  it  required 
children  employed  in  workshops  to  attend  school 
thirty  hours  a  week  instead  of  the  ten  hours  ueces- 
aary  under  tho  Workshops  Regulation  Act.  The 
magistrates  consider  that  this  bye-law  is  contrary 
to  the  ten  hours*  provision  of  the  statute  ;  but  in 
order  to  adopt  that  view  we  should  hare  to  read 
the  words  "ten  hours  at  least"  to  mean  "ten 
hours  and  no  more."  That  difficulty  is  a  sufficient 
lesBOn  for  me,  but  I  agree  also  on  the  other  grounds 
^iTen  by  my  brothers  Bramwell  and  Mellor. 

JtidgmeiUfor  appellant. 

SoUdtorB  for  appellant,  Sanderaon  and  Corpc. 


PBOBATE,  DrVOBCE.  AND  ADMIBALTT 
DIVISION. 
ADMIBALT7  BUSUnBSS. 
Thursday,  Aug.  3. 
TuE  TnoMAs  Lea.  (a) 
Sailing  ritZes  —  Segulaiione  for  prtventing  colli- 

aiotu  at  sea — Bide  20. 
When  a  vesael  it  aground  in  a  place  wliere  har 
ordinary  riding  light  cannot  be  dittingvisked  by 
approaeiUng  ve$eeU,  and  where  veeaeis  are  not 
expected  to  ii'e,  it  is  her  dnUj  to  cchihit  a  light  on 
a  mast  or  some  elevated  position,  and  to  have  a 
lookout  to  give  warning  to  approaching  vessde  of 
her  position  by  tho  best  means  in  Iter  power. 
TniB  WJB  a  cause  of  damage  instituted  by  the 
owners  of  the  screw  steamer  Belmont  agaioat  the 
screw  steamer  Thomas  Lea. 
There  was  no  cross  cause. 

The  Belmont  was  a  vessel  of  576  tons  register, 
belonging  to  the  port  of  Sunderland,  and  the 
Tkomaa  Lea  was  a  vessel  of  43t>  tons  register, 
belonging  to  the  port  of  London. 

The  collision  occurred  on  the  19th  Jan.  1876, 
iibout  8.15  p.m.  The  Behnont  was  then  lying  on 
the  ground  at  tho  entrance  of  the  tidal  basin  of 
the  Sunderland  Docks,  and  the  Thmnas  Lea  was 
about  to  enter  the  basin,  inward  bound  from 
London. 

It  was  alleged  by  the  plaintiffs  that  those  on 
board  tho  Thomas  Lea  did  not  keap  a  proper  look- 
out, and  by  the  Thomas  Lea  that  the  Behnont 
neglected  to  give  proper  warning  of  her  peculiar 
position,  and  that  a  light  alleged  to  have  been 
«hown  over  her  stem  was  either  not  exhibited  at 
all  <ff  of  insufficient  power,  and  obscured  and  red- 
dened  by  smolm  on  the  glus  of  it. 

Waster  and  PhiUinMre,  for  the  plaintiffs. 

Butt,  Q.C.  and  Myhurgh,  for  the  defendants. 


Sir  B.  Phillixobe. — This  is  a  case  of  collision 
between  two  steamships  near  the  tidal  basin  in 
the  river  Wear,  at  the  entrance  of  the  Sander- 
land  South  Dock.  The  plaintiffs  in  this  caae» 
the  owners  of  the  Belmont,  had  finished  loading 
her  cargo,  on  the  morning  of  the  19th  Jan., 
and  she  drew  IGfl.  and  3  or  4  inches  of 
water.  She  seems  to  have  had  two  courses 
before  her — either  to  have  gone  through  the 
South  Dock,  or  to  have  at  once  straightened 
down  the  rivor  over  the  bar— she  elected  the  for- 
mer. It  was  a  neap  tide,  and  as  the  vessel  was 
eoteriiiK  the  basin  she  took  the  ground  upon  the 
eastern  side  of  It  she  remained  Set,  lying  a  little 
on  her  side,  her  head  towards  the  do<^  gates,  and 
her  stem  projecting  into  the  river.  She  took  the 
ground  at  10  a.m.,  and  remained  fast  till  10  p.m. 
The  collision  took  place  at  8.15  p.m.  Ac  this  time 
a  steamship,  the  TAomos  L^,  was  entering  the 
river  and  going  into  the  South  Dock.  The  wind 
was  blowing  Tery  hard  from  the  S.W.,  and  the 
night  was  dark  and  cloudy,  though  lights  could  be 
seen  at  some  distance.  Tho  Thomas  Lea  had  her 
proper  lights  up  and  burning,  but  there  is  a  dis- 
pute as  to  whether  she  had  a  good  lookout.  Her 
own  account  is,  that  "  whilst  rounding  to  out  of 
the  river  iota  the  harbour,  her  engines  were  going 
easy  astern,  and  they  had  but  little  headway  ou 
ho:,"  about  half  a  knot,  and  she  ran  into  the  Bel- 
mont, striking  her  about  20ft.  tcom  the  stem  upon 
the  port  side.  Now,  on  the  one  fauid,  it  Ib  oi^ed 
by  the  Belm/mt  that  the  collision  was  in  oonse* 
quenoe  of  the  want  of  a  proper  lockout  on  board 
the  Thomas  Lea;  and,  on  the  other,  it  is  con- 
tended by  the  Thomas  Lea  that  it  was  caused  \ff 
the  want  of  due  notice  being  given,  by  proper 
signals,  to  vessels  enteri^  the  harbour,  of  dw 
position  of  the  Belmont.  There  can  be  no  doubt 
that  it  was  the  doty  of  the  Belmont,  whilst  she 
remained  in  this  position  at  tho  entrance  of  the 
dock,  to  take  every  precaution  in  her  power  to 
warn  other  vessels  entering  of  that  position.  She 
says  she  satisfied  that  requirement  in  the  following 
way :  she  pat  up  two  licbts,  one  in  her  stvbeora 
fore  rigging,  and  the  other  3ft.  above  the  wheel  at 
the  stem,  the  wheel  itself  standing  2^ft.  from  the 
deck.  It  is  admitted  that  the  Hght  in  the  fore 
rigging  could  have  no  effect  in  apprising  vessels 
entering  of  the  position  of  tha  Behnout  \  as  it  could 
not  be  seen  by  them  in  consequence  of  intervening 
objects  ou  shore;  it  may,  therefore,  be  left  oat  w 
consideration.  The  only  question  then  is,  whether, 
if  she  had  a  light  over  the  wheel  or  the  stem,  and 
if  that  light  wOB  sufficient  power  in  itself,  and 
at  the  time  in  a  proper  condition,  and  if  so,  whether 
that  WAS  a  sufficient  precaution.  Now  the  first  duty 
of  the  Belmont,  in  the  circumstances,  was  to  have 
a  good  lookout.  The  mind  of  the  court,  assisted 
by  the  attention  of  the  Elder  Brethren,  has  been 
anxiously  directed  to  an  examination  of  that  point. 
The  mate  was  on  shore,  and  his  orders  were  to  put 
up  two  lights,  one  |a{i  and  one  in  the  starboard 
foro  rigging;  the  anchor  watch  was  kept  by  a 
sailor  who  has  not  been  examined,  and  who  ia  said 
to  be  on  a  foreign  voyage.  Where  was  the  second 
m^?  It  seems  tut  common  pradence  would 
have  suggested  that  he  should  be  at  Uie  stem 
looking  out.  He  was  not  there.  He  was  walking 
up  and  down  the  deck,  ftn^ard  and  ^l,  and  be 
gives  this  extraordinary  evidence,  that  before  he 
had  token  a  walk  forward  he  saw  tue  maatbead 
light  of  a  steamer  coming  up  thSlire^^Bd  op  six 
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miles  off ;  and  when  he  returned  from  his  walk  he 
found  the  masthead  light  oE  n  vessel  pretty  close, 
cominfc  right  into  his  port  quarter.  What  did  he 
do  ?  Did  he  take  any  steps  when  he  first  saw  the 
vessel  comin&r  up,  and  knew  ho  was  in  an  anoma- 
lous position  where  no  one  could  expect  a  vessel  to 
be  ?  He  did  nothing  whatever.  In  my  judgment 
— and  the  Elder  Brethren  are  of  the  same  opinion 
— be  ought  to  have  blown  the  whistle,  and  taken 
every  precaution  to  aunonnce  hia  position,  instead 
of  which,  the  converse  is  the  case,  and  hence  the 
result.  What  measnres  were  taken  to  avoid  the  col- 
lision ?  None  whatever ;  the  only  precaution 
allef^  was  the  placing  oE  the  light  aEt,  and_  it 
becnmes  important  to  consider  the  evidence  with 
r^ard  to  that  light.  Assuming,  in  faTOur  of  the 
Belmont,  that  the  light  was  there,  it  is  extremely 
donbtfal  to  me  whether  it  was  of  saffident  quality 
and  Iproper  colonr  for  the  purposes  for  which  it 
•was  intended.  We  are,  moreover,  of  opinion  that 
it  was  not  placed  in  a  proper  position,  as  it  ought 
to  have  been  on  a  mast,  or  in  some  way  elevated 
much  higher  above  the  deck  than  it  was ;  and  I 
have ;  already  said  that  even  iE  the  light  were 
properly  placed,  there  ought  to  have  been  a  better 
lookout",  and  other  modes  adoj>ted  of  warning  an 
approaching  vessel  of  the  position  in  which  the 
Selmont  was  lying.  The  result  at  which  I  have 
arrived,  with  she  advice  and  assistance  of  the  Elder 
Brethren,  is,  that  the  Belmont  has  not  shown  that 
she  used  the  precautions  it  was  incumbent  on  her 
to  adopt  in  her  peculiar  pomtion,  and  that  unques- 
tionably she  had  a  bad  lookout,  and,  therefore, 
she  caanot  recover  in  this  suit.  I  diamiss  her 
petition  with  costs. 

Solicitors  for  the  plaintiffs,  Lowless  and  Go. 

Solicitors  for  the  defendants,  Qellatly  and  Co. 


June  13,  July  20,  and  Aug.  1. 
The  Star  of  India,  (a) 

Damage  hy  collision — Meaaure  of — Damages — 
Ijoaa  of  eharter-pariy. 
In  estimating  the  low  mstained      a  ehtp  in  a 
eoUisii>n,  a  charteV'-party  entered  into  contingent 
on  tlie  arrival  of  the  ship  at  a  fixed  date  at  another 
pkue  should  he  taken  into   consideration,  the 
amount  recoverable  being  the  freight  that  would 
have  been  earned  urider  the  .charts-party,  less 
any  ^penses  which  would  naiurally  he  incurred 
in  the  'performance  of  it. 
A  CAUS2  of  damage  was  instituted  by  the  owners 
of  the  Cheviot  against  the  Star  of  India,  for 
damages  sustained  by  the  former  vessel  in  a  colli- 
eion  which  took  place  in  Madras  Roads  on  the  1st 
May  187d,  between  the  two  vessels  whilst  the 
Cheviot  was  shortening  in  her  cable  to  proceed  to 
ports  on  the  Coromandel  Coast,  from  which  she 
was  chartered  to  London. 

The  defendants,  the  Merchant  Shipping  Com- 
pany (Limited),  the  owners  oi  the  Star  of  India, 
admitted  their  liability  for  the  damage  sustained 
by  the  Cheviot,  and  on  the  Slst  Dec.  1B7£>,  the 
amount  thereof  was  referred  to  the  registrar  and 
merchants. 

The  registrar*  after  examination  of  witnesses 
on  both  sides,  and  hearing  counsel,  reported  on 
the  27th  March  1876,  as  follows : 

M  Saportwd  by    W,  Busm,  Ski..  BaaMo^tXaw, 


I  find  thsre  is  dae  to  the  pUintiffs  id  respeot  of  their 
said  claim  the  vxm  of  5771. 19».  lOd.,  together  with 
interest  thnson,  ns  stated  in  Vba  ■ohedole  hereto 
amieied-  And  I  mm  also  of  opinion  that  each 
puty  OQght  to  be  left  to  pay  his  own  ooatt  of  the  - 
reference,  the  raferenoe  f6BS  to  be  paid  by  the 
plaiotifFe. 

The  following  schedule  is  that  referred  to : 

Claimed.  Allowed. 

1.  Demarrafre  ot  tiie  barque  Che-    Ji  s.  d.      Ji    $,  d. 

viot,  of  494  tons,  at  id.  per  daj 
from  lat  Ma;  to  4th  July  1875, 
viE.,  65  days   535  3  4  ...  535  3  4 

2.  Lnaa  of  charter-party    583  18  9  ...     0   0  0- 

8.  Satreyor'H  feea  at  Madras   15  16  3  ...    15  16  S 

4.  Telegrams  from  Madras    16  15  3  ...   16  15  3- 

5.  Telegram  from  Glaagow  to 

Madras    6  10  0  ...     6  10  0 

6.  Sepairato  figure  bead   3  15  0  ...     ;f  15  0 

^1161  18  7  ...  S77  i9  10- 

With  interest  at  4  per  cent-  •pvr  annum  from  tl  e  4th 
July  1875.  until  paid. 

The  plaintiffs,  on  the  12th  April  1876,  filed  a 
petition  in  objection  to  this  report,  in  so  far  as  it 
disallowed  the  seoond  item  in  the  schedule  and 
made  the  above  order  as  to  costs,  for  these  reasons 
(among  others) : 

(A.)  At  the  time  of  ooUiaioii  the  Cheviot,  which  was  in 
Madras  £oacla,  was  nnder  charter  to  take  a  cargo  fiom 
the  Coromandel  Coaats  to  London,  at  the  rate  of  55}-  per 
ton  nett  weight,  delivered,  and  was  hearing  Bbortincraer 
to  pTOoeed  to  Qopalpore,  the  flrat  or  only  port  nnder  the 
charter.  The  cargo  which  ahe  woald  have  carried  would 
have  been  a  dead  weight  cargo. 

(B.)  The  ooUision  occurred  on  the  let  May  1875,  and  as 
the  Chevivt  w&a  so  damaged  that  ahe  could  not  posaibly 
reach  Gopalpore  by  the  10th  May,  the  oharterera,  in 
accordance  with  a  power  given  to  them  to  that  effect,  can- 
oeUed  the  charter. 

(C.)  By  .the  time  the  Cheviot  waa  repaired,  the  aeason 
had  nearly  closed  and  heighta  had  fallen. 

(D.)  The  Cheviot  waa  not  anffioiently  repaired  lo  take 
in  cargo  till  the  4th  July,  nor  aofficiently  repaired  to  pro- 
ceed to  aea  till  the  13th  July- 

(E.)  On  the  4th  July,  the  Chevwt  oonld  hare  been 
ohartered  for  a  similar  rtqrage  to  that  which  she  ha  d  bsea 
chartered  at  the  rate  of  45«.  per  ton,  bnt  ahe  could  not 
have  sailed  for  Uie  ports  of  loading  till  on  or  after  the  13th; 
inatead  thereof  ehe  waa  loaded  at  Madraa  on  and  after  the 
4th  July,  at  the  rate  of  i5s.  per  ton  of  maaBuremest 
goods. 

(F.)  The  plaintiffs'  olaim  ia  for  the  difference  between 
the  freight  of  which  the  Cheviot  wonld  have  earned  nnder 
the  oancelled  oharter-party  and  that  which  she  samed 
under  the  loading  at  Madraa. 

The  plaintiffs  hare  not  skimed  or  reoaired  demur- 
rage for  the  detention  of  the  Cheviot  after  the  4th  Jaly. 

(U.)  If  Uieplaintiffssaooeed  wholly  orpartially  in  their- 
claim,  the  cost  tha  xaferenoB  ought  to  be  awarded  to 
them. 

and  prayed  the  court  to  order  the  report  to  be  re- 
formed by  allowing  to  the  plaintiffs  the  said  sum  of 
5837. 18«.  9d.,  or  such  part  thereof  as  to  the  court 
may  seem  just,  and  by  condemning  the  dcrf'en- 
danta  in  the  costs  of  tho  reference,  and  that  the 
defendants  might  be  condemned  in  the  costs  of 
the  appeal. 

On  the  2nd  May  1876,  the  defendants  answered 

as  follows : 

1.  They  aay  that  the  reapectire  reasons  alleged  in  the 
said  petition  were  not  borne  out  by  the  charter-patty  and 
evidence  produced  before  the  registrar  and  merchants, 
and  they  crave  leave  to  refer  to  such  charter-party  and 
evidence, 

2.  They  aay  that  the  alleged  damage  claimed  by  the 
plaintiffs  in  respect  of  the  Iobs  of  the  aaid  charter.party 
was  too  uncertam  and  too  remote,  and  that  it  was  there- 
fore Moperly  disallowed  by  the  registrar, 

3.  They  say  that,  regard  being  bad  to  the  demurrage 
allowed  to  the  plaintiffs  and  to  the  other  facts  and  oU' 
cuDutanoes  (tf  the  case,  the  plaintiffs  failed  to  prove  that 
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they  had  in  faot  inonrred  may  lou  by  reMon  of  their  not 
b»Ting  fulfilled  tiie  said  chartet>p*rty,  uid  that  on  the 
eonttuy  the  profits  ftotoally  earned  by  the  pUintiffB  were 
fally  equal  to  the  profite  which  they  wonld  have  earned 
had  the  Cheviot  performed  the  uid  Toyage  to  Gopalpore 
and  reoeired  her  intended  oargo  and  prooeeded  to  London 
therewith  and  delirered  the  umelthere. 

4.  The  defendante  hare  alw^a  been  ready  and  willing 
to  ■ettie  the  olaims  of  the  plaintiffs  other  uian  the  said 
claim  for  Ion  of  charter-party,  from  whioh  latter  olaim 
alone  the  neoeseity  for  the  referenoe  arose, 
and  prayed  the  court  to  confirm  the  report  of  the 
registrar,  and  to  condemn  the  plaintifE  in  coats. 

June  13  and  Jiihj  20. — The  petition  came  on  for 
bearing  before  tbejndge. 

Watkin  WiUiama,  Q.C.  and  PkiUimore,  for  the 

{)laintifEs. — The  owners  are  entitled  to  recover  the 
088  they  have  sustained  by  the  tort  of  the  defen- 
dants, and  to  be  pat  in  the  same  position  exactly 
as  that  they  would  have  occupied  but  for  his  mis- 
conduct. The  qnestiott  of  remoteness  does  not 
arise  here,  as  the  charter-party  was  entered  into 
and  the  plaintifEs  were  actually  taking  the  first 
step  to  earn  the  money  nnder  the  charter-party 
vhen  they  were  prerenbed  from  doi^  so  by  the 
act  of  the  derendants :  (Hadley  t.  SaseendaU,  9 
Ezoh.  841 ;  Jebsen  v.  Eatt  and  We»t  India  Dock 
Company,  L.  Bep.  10  O.F.  300.  32  L.  T.  Bep. 
N.  S.  321;  and  the  notes  to  Vicar$  v.  Wil- 
eoektt  in  Smith's  Lead.  Cas.  7th  edit.  vol.  2, 
p.  551,  et  seq.)  The  case  is  diSerent  from  those  in 
which  damages  are  claimed  for  a  breach  of  con- 
tract, where  that  only  can  be  recovered  the  loss  of 
which  was  in  contemplation  of  both  parties  or 
which  was  the  natar^  rcsalt  of  the  breach  of  con- 
tract :  (France  v.  Gaudet,  L.  Rep.  6  Q.  B.  199.) 
In  Davis  t.  Garreit  (6  Bing.  716)  the  owner  of  a 
bar^e  was  hoand  to  make  a  restitntion  in  integrum 
for  damage  done  to  a  cargo  through  his  wrongful 
deviation,  and  that  is  the  proposed  measure  here ; 
we  should  have  earned  all  we  asked  for,  and  are 
entitled  to  recover  it.  Had  the  cargo  been  on 
board,  and  the  delay  occauoned  a  loss  of  market, 
that  loBB  would  have  been  recoverable,  and  this  is 
really  the  same  cose.  He  also  referred  to  The 
Freaeriek  Warren  (Fritohard's  Ad.  Digest,  p.  708  n. 
153),  and  The  Gladiaior  (Fritohanl's  Ad.  Digest,  p. 
707.  n.  liS). 

S.  C.  Clarkam,  for  the  deTendants. — ^Tfae  damage 
cluxned  is  too  remote.  Had  the  ship  been  at  her 
loading  port  ready  to  load  nnder  a  charter-party 
the  amount  might  perhaps  have  been  allowed,  but 
here  there  is  the  chance,  first,  of  the  non-arrival 
at  her  loading  port  at  all,  and,  second,  of  her  non* 
arrival  in  time  to  prevent  the  charterers  taking 
advantage  of  their  option  to  cancel  the  charter 
party ;  she  had  only  eight  or  ten  days  to  reach 
Gopalpore  in,  and  the  ordinary  chances  of  a  sea 
voyage  might  well  prevent  her  getting  there  in 
that  time.  The  case  is  the  same  in  principle  as 
Portman  v.  Middleton(4,  C.  B.,  N.S.,  322),  and  the 
notes  to  Vieare  v.  Wileoela.  [Sir  Eobert  Fhilli- 
more  referred  to  TJte  Parana  since  reported,  ante,  p. 
32.]  This  principle  is  fartherillostnted  by  WaVeer 
T.  GToe  and  others  (3  H.  &  N.  395  ;  4  H.  ft  N.  350). 
The  loss  of  the  charter-party  was  not  the  necessary 
resnlt  of  the  damage,  but  of  a  clanse  in  the  charter- 
party  itself,  requinng  the  ship  to  be  at  Gopalpore 
by  a  certam  date,  and  that  is  a  matter  which  the 
defendants  cannot  be  supposed  to  have  had  in 
contemplation.  SadUy  v.  Bazendale  (9  Exch. 
341),  so  far  as  it  is  in  point  at  all,  favours 
my  contention  for  the  court  says :  "  Wo  think 


the  proper  role  is  this — the  damages  shoolii 
be  such  as  may  fairly  and  reasonably  be  con- 
sidered either  arising  naturally,  i.e.,  according  to 
the  usnal  course  of  things  ...  or  soch  as  may 
reasonably  be  supposed  to  have  been  in  the  contern- 
plation  of  both  parties."  But  that  esse  is  one  of  the 
measure  of  damages  for  breach  of  contract,  not  for 
a  tort;  in  the  latter  class  of  cases  only  thai  damage 
which  is  the  natural  aiid  obvious  resnlt  of  toe 
tort  can  be  recovered,  for  nothing  more  can  be  cut* 
sidered  to  be  in  the  contemplation  of  the  parties 
at  the  time.  At  all  events,  they  can  only  recover 
for  the  loss  of  the  chance  of  being  able  to  fulfil  the 
charter-party,  not  for  the  loss  of  the  charter- 
party.  The  vessel  might  have  had  another  charter- 
party  to  come  into  operation  on  lier  arrival  iu 
England  from  Gopalpore;  if  so,  could  the  pluntiffd 
recover  for  the  loss  of  that?     The  claim  is 
remote  and  hypothetical.   Had  the  damage  not 
been  sustained  at  all  she  would  have  occupied 
much  time  and  sustained  loss  by  wear  and  tear  in 
beating  back  again  from  Gopalpore,  aud  the  in- 
surance for  the  voyage  would  have  been  higher,  and 
all  these  things  were  in  contemplation  of  the  par- 
ties to  the  charter,  and,  therefore,  the  amount  of 
freight  was  higher ;  besides,  they  hnvo  got  demor- 
rage  at  4d.  per  ton  per  day,  and  this  is  equal  to 
a  profitable  employment  of  the  ship  for  the  six^ 
five  days.   [The  Begistrar,  in  repl^  to  Sir  Bobert 
Fbillimore.  explained  that  t  he  practice  was  to  allow 
demurrage  at  the  rate  of  Sd.  per  ton  per  day  for 
the  actual  costs  of  the  employment  of  the  ship, 
and  another  2d.  us  representing  a  reasooaUa 
profit  on  her  employment.   The  plaintiff  has  not 
shown  that  he  has  suffered  any  real  loss  ;  he  has 
lost  10s.  per  ton  of  freight,  but  he  has  saved  a 
month's  time  on  the  voyage,  and  all  the  wear  aiul 
tear  entailed  thereby,  the  extra  premium  on  in- 
surances, and  has  been  paid  demurrt^e  repre- 
senting the  prefitable  employment  of  his  ship  for 
sisty-five  days.]    Davia  v.  Garrett  is  different  from 
this  case.   It  was  there  said  truly  that  a  wrong- 
doer could  not  qualify  his  wrong,  but  the  wrong 
was  the  direct  cause  of  the  damage;  in  fact,  the 
Begistrar.  in  allowing  the  deranrrage,  has  gone 
fhrther  than  any  cose  at  common  law. 

Phillimore,  in  reply,  referred  to  France  v. 
Gaudet  (L.  Rep.  6  Q.  B.  199),  and  admitted  that 
some  deduction  must  bo  allowed  for  the  shortening 
of  the  voyage,  and  saving  of  wear  and  tear,  bnt 
claimed  to  be  entitled  to  tho  amount  of  chartered 
freight  less  such  deductions.  There  was  an  in- 
ception of  the  proceedings  to  earn  freight,  and 
the  chance  of  not  earning  it  was  no  greater  than 
that  of  a  person  for  whose  death  a  cmim  is  made 
under  Lord  Campbell's  Act,  not  earning  wages  or 
making  profits :  {Bowley  t.  Xondon  and  NofH^ 
Weatem  Bailway  Company.  L.  Bep.  8  Ex.  221; 
29  L.  T.  Bep.  N.  S.  180.)  Fourpence  per  ton 
does  not  represent  a  profitable  employment  of 
the  ship;  that  is  stated  in  the  charter-party 
to  be  120  rupees  per  diem,  and  would  in  sixty-five 
days  make  a  difference  over  and  above  what  is 
allowed  of  2081. 15s.  We  had  an  insu'  able  interest 
in  the  freight,  and  had  we  insured  it,  could  have 
recovered  on  the  policy  (Maude  and  Pollock  on 
Merchant  Shipping,  2nd  edit.  p.  305),  and  the 
defendants  moat  indemnify  us  to  the  same  extent. 

Cur.  adv.  tniU. 

Aug.  1. — Sir  Bobest  FHiLintOEr..— T^e  Chtviof, 
a  vessel  of  494  tons,  was  ruu  Mito  on  the  lat  May 
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1875,  while  at  anchor  in  Madras  Boads,  bj  the 
Star  of  India.  This  vessel  admitted  her  liability, 
□nd  the  usual  reference  was  ordered  to  the 
ref^strar,  assisted  by  merchants,  to  ascertain  the 
amonnt  of  damages.  On  the  27th  March,  1876, 
the  registrar  made  hie  r^rart,  in  which  all  the 
items  ol  the  ptaintifFs'  claim  were  allowed  except 
one ;  each  party  to  pay  his  own  costs.  The  item 
not  allowed  was  for  the  loss  of  a  beneficial  chartei^ 
party,  estimated  at  583Z.  Ida.  9d. ;  the  whole  of  this 
sum  was  disallowed.  Against  this  ruling,  and 
against  that  which  left  each  party  to  pay  his  own 
coats,  the  onners  of  the  Cheviot  have  appealed. 
The  case  has  been  ably  and  carefully  argued 
before  me.  The  following  averments  in  the 
petition  are  proved  or  admitted.  [His  Tjordship 
then  read  the  paragraphs  (A  to  £)  of  the  petition 
set  out  above.] — The  clauses  of  the  charter-party 
to  which  it  is  necefsary  to  refer  are  the  following : 
"  Twenty-five  working  days  are  to  be  allowed  the 
charterers  or  their  agents,  if  the  ship  be  nob 
sooner  despatched,  for  loading  the  said  ship  on 
the  Coromandel  Coast,  to  commence  twenty-four 
hours  after  the  captain  has  nven  notice  in  writing 
to  the  charterers*  agent  that  he  is  ready  to 
receive  cargo,  and  ten  days'  demurrt^  over  and 
above  the  said  laying  days  at  120  rupees  per  day, 
to  be  paid  to  the  master  day  by  day  as  due  at  his 
option.  Time  occupied  in  changing  ports  not 
to  count  as  lay  daye.  !pay  days  not  to  com- 
mcDce  before  10th  April  1875.  Charterers  to 
bare  the  option  of  cancelling  this  charter- 
party  if  the  vessel  do  not  arrive  at  her  first  load- 
ing port  and  be  ready  to  take  in  cargo  by  10th 
May.  The  main  ground  upon  which  the  registrar 
founded  his  rejection  of  the  loss  of  the  beneficial 
charter-party,  and  which  has  been  insisted  upon 
in  the  argument  before  me,  was  that  the  claim  for 
damages  on  this  account  was  too  remote.  This 
was  the  main  ground,  but  the  re|;istrar  appears 
also  to  have  held  that  the  proximate  canse  o( 
the  loss  was  the  option  given  bv  the  charter- 
party  to  the  charterer,  and  which  he  exercised,  of 
cancelling  thn  agreement,  because  the  ship  did  not 
arrive  so  as  to  be  ready  to  take  in  cargo  hy  the  10th 
3f ay.  I  may  dispose  of  this  latter  question  first.  I 
am  nnable  to  see  how  the  granting  of  this  option 
which  it  was  perfectly  competent  for  the  owners 
of  the  Cheviot  to  do,  can  be  in  any  legal  sense 
considered  the  real  or  proximate  cause  of  the  loss. 
Sat  for  the  damage,  there  is  ever^  presumption 
that  the  Cheviot  would  have  arrived  in  proper 
time,  and  that  there  would  have  been  no 
opportunity  given  for  the  exercise  of  the  option. 
With  regard  to  the  main  objection  of  remote- 
ness, it  has  been  contended  that  the  ordinary 
length  of  the  voyage  was  six  months  and  six 
days;  it  is  admitted  that  the  ship  had  eight 
days  over  the  time  necessaty  to  enable  her 
to  get  to  her  loading  port  in  time  to  fulfil 
it,  and  that  at  the  time  the  collision  ocnurred, 
according  to  the  evidence  of  the  captain,  the 
Cheviot  was  ready  to  proceed  to  Gopalpore,  which 
was  the  first  port  she  had  to  proceed  to  on  the 
Coromandel  Coast  to  load,  and  indeed  the  crew 
were  actually  heaving  short  on  board  the  Cheviot 
tor  the  purpose  of  getting  under  weigh  to  proceed 
to  the  said  port  of  Gopalpore.  The  voyage  may, 
therefore,  be  said  to  have  begon,  but  it  is  con- 
tended that  nevertheless  the  ship  might  have 
met  with  some  perils  before  she  arrived  at  her 
loading  port,  might  have  been  lost,  or  at  least 


delayed  by  bad  weather,  and  that  all  the  plaintiffs 
can  be  said  to  have  lost  was  tiie  chance  of  pei^ 
forming  the  charter-party,  which  is  too  remote  an 
item  to  be  taken  into  account  in  tbe  consideration 
of  compensation.     The  answer  to  these  objec- 
tious  appearit  to  me  to  be  bhat  though  tliey  may 
avail  to  show  that  the  whole  sum  which  re- 
presents the  loss  of  the  beneficial  charter-party 
cannot  be  claimed,  but  that  a  certain  deduction 
should  be  made  from  it,  thef  do  not  avail  to 
show  that  tbe  item  should  be  entirely  struck  out. 
With  respect  to  various  decisions  which  were 
cited  relating  to  cases  of  insurance  contracts  and 
the  like,  I  must  observe  that  this  is  the  case  oE 
compensation  demanded  from  a  wrongdoer  and 
governed  by  different  principles  of  law.    In  the 
case  of  The  Salley  (L.  Bep.  2  A.  &  E.  3 ;  17 
L.  T.  Rep.  N.  S.  329),  I  said   what  I  must 
now   repeat:    "I  gladly  avail  myself  of  Dr. 
Lushington's  lan^age  in  this  matter  in  a  case 
in  which  he  distinguishes — speaking  of  the  duty 
of  the  registrar  and  merchants  as  referees  of 
the  High  Court  of  Admiralty — between  cases  of 
collision  and  oases  of  insurance.    '  One,'  he  says 
(The  QazeOe,  2  W.  Bob.  p.  280),  'of  the  prin- 
cipal and  more  important  objections  to  the  re- 
port under  consideration  is  this :  that  the  regis- 
trar and  merchants  in  fixing  the  amount  to 
be  paid  for  repairs  and  the  supply  of  new  urtioles 
in  lieu  of  those  which  have  been  damaged  or 
destroyed,  have  deducted  one-third  from  tbe  full 
amount  which  such  repairs  and  new  articles  would 
cost.  This  reduction,  it  is  said,  has  been  made  in  con- 
sideration of  new  materials  being  substituted  for  old, 
and  is  justified  upon  the  principle  of  a  role  which 
is  alleged  to  be  invariably  adopted  in  cases  of 
insurance.     The  first  question  then'  which  I 
have  to  consider  is  the  applicability  of  tbe  rule  in 
question  to  a  case  of  the  present  description,  and 
tnis  question,  it  is  obvioas,  involves  principles  of 
considerable  importance,^  not  only  as  regards 
the  decision  in  this  particular  case,  but  as  estab- 
lishing a  rule  for  assessinif  the  damage  in  idl 
other  similar  oases.   Now  in  my  apprehension  a 
material   distinction   exists   between   cases  of 
insurance  of  damages  by  collision  and  for  the 
following  reasons.'   And  then  tbe  learned  judge 
explains  the  nature  of  an  insurance  contracc,  and 
he  continues:  'With  regard  to  cases  of  collision 
it  is  to  be  observed  that  they  stand  upon  a  totally 
different  footing.    The  claim  of  the  suffering 
party  who  has  auatained  the  loss  arises  not  e» 
contraclu  hut  ex  delicto  of  the  party  by  whom  the 
damage  has  been  done,  and  the  measure  of  the 
indemnification  is  not  limited  by  the  terms  of  any 
contract,  but  is  co-extensive  with  tue  amount  of 
the  damage.    The  ri^ht  against  the  wrongdoer 
is  for  a  rettitvtio  in  mteffrum,  and  this  resliiutio 
he  is  bound  Co  make  without  calling  upon  the 

I arty  injured  to  assist  him  in  any  way  whatever, 
r  the  settlement  of  the  indemnification  be 
attended  with  any  diffioulty,  and  in  these  cases 
difficulties  must  and  will  frequently  occur,  the 
party  in  fault  must  bear  the  inconvenience.  He 
has  no  right  to  fix  this  inconvenience  upon  the 
injured  party,  and  if  that  party  derives  incidentally 
a  greater  benefit  than  mere  indemnification,  it 
arises  only  from  the  impossibility  of  otherwise 
afiecting  such  indemnification  without  exposing 
him  to  some  loss  or  burthen  which  the  law  will 
not  place  upon  him.'  "  In  the  more  recent  case  of 
France  v.  Qaadtt  (L.  Rep.  6  Q.  B.  199),  the  dislinc- 
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tion  between  an  action  of  contract  for  tbe  recoTery 
of  dami^s,  and  an  action  ^;ainst  a  wrongdoer, 
appears  to  bavo  been  verr  dearly  taken.  Lastly, 
it  nas  been  coatooded  uiat  tbe  grant  of  demnr- 
lage  in  tbis  case  of  4(2.  per  ton  per  day  from  tbe 
1st  May  to  the  4bh  Jaly  (sixty-five  days)  puts  an 
end  to  aoy  claim  founded  on  differeuce  of  freight, 
and  includes  tbe  profitable  employment  of  the 
ship  during  that  time:  that  2d.  per  ton  cov^ 
tbe  expenses,  and  tbe  other  2d.  per  ton  compen- 
eates  the  owner  for  the  use  o£  the  capital.  I  am 
not  of  opinion  that  on  those  accounts  the  claim 
founded  on  the  difference  of  freight  is  ex- 
tinguished. It  is  not  merely  the  beueficial  charter- 
party  ■which  is  lost,  but  also  tbe  sixty-five  days 
during  which  the  vessel  has  not  been  beuoficially 
employed,  and  upon  the  whole  I  am  of  opinion 
that  I  must  refer  this  matter  again  to  the 
registrar,  with  tbe  assistance  of  merchants,  to 
report  npon  what  may  be  in  tbe  ciranmsbancca, 
according  to  their  opinion,  a  compensation  for  the 
loss  of  tbe  beneficial  cbarteT-pwty.  The  whole 
sum,  Tiz.,  5831. 18«.  9d.,  onght  not  to  be  granted, 
and  indeed  is  not  claimed.  Among  tbe  deductions 
from  this  sum  will  have  to  be  considered  the 
difference  between  a  Toyage  from  Madras  to 
London  and  frran  the  Coromandel  Coast  to 
London ;  the  saving  of  vrbat  is  called  wear  and 
tear  to  the  vessel,  and  the  nncertaioties  and  perils 
incident  to  all  sea  Toyacres.  Other  circumstances 
jnstiiying  deductions  will  perhaps  suggest  them- 
selves  to  the  great  experience  of  the  registrar  and 
merchants,  as  to  which  I  have  no  desire  to  fetter 
their  discretion.  The  judgment  which  I  now 
deliver  is  that  the  items  for  the  loss  of  the  bene- 
ficial charter-party,  which,  as  being  too  remote 
and  nndertain  has  been  disallowed,  ought  to  be 
considered  and  allowed,  subject  to  all  just  and 
reasonable  deductions.  The  question  of  costs 
znuat  stand  over  till  the  amended  report  is  made. 
Solicitors  for  the  plaintiffs,  LowleM  and  Co, 
Solicitors  for  tbe  defendants,  Saxioa  and  Oo. 


Tuetday,  July  18. 
Ths  Juuna.  (a) 
Wages — Oavse  hy  default — Waiver  of  proceedings 
— Jntervention  of  foreign  eonettl—Solieitor— 
Qgia-r  of  court. 
Where  a  ship  has  been  sold  in  a  cause  in  which  no 
appearance  has  been  entered,  and  the  irroceeds 
remain  in  the  registry,  aU  preliminary  proceed- 
ings in  a  eautie  of  wages  may  be  waived,  and  the 
money  due  paid  oui  of  court. 
Tlie  court  will  not  pay  the  money  to  a  foreign 
consul  at  his  request,  out  wiU  require  the  solicitor 
of  the  parties  to  satisfy  any  claims  the  consul 
may  have  before  receiving  the  money. 
In  this  case  tbe  Julinn,  which  was  a  Russian 
■vessel,  had  been  sold  by  order  of  the  court  in 
another  suit  in  which  tbe  proceedings  had  been  in 
defknlt  of  appeuance,  and  the  proceeds  of  the 
sale  remained  in  tbe  registry.   On  the  18tb  July 
an  i4>pIication  was  made       W.  Phillimore,  on 
behalf  of  the  master  and  a  portion  of  the  crew, 
that  the  wngc^i  dne  to  them,  and  a  snm  of  mtmey 
^7,  ■"^y  of  viaticum,  n%  well  a«  in  respect  of  cer- 
tain necessary  expenses  incnrred  by  them,  should 
be  paid  out.  o?  conrt  at  once  without  requiring 
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them  to  file  pleadings  or  take  the  other  steps 
customary  in  a  case  of  default  of  appearance. 

The  Registrar  read  a  letter  from  the  Bossiaa^ 
consular  officer  stating  that  he  had  made  advances 
of  money  to  the  crew  for  their  expenses,  and  that 
by  the  law  of  Bussia  the  money  payable  to  the 
crew  onght  to  be  paid  to  him  on  their  behalf. 

8ir  R.  FuiLLiHoms  made  an  order  waiving 
■under  the  circumstances  all  the  preliminary  steps 
in  a  cause  by  default,  and  ordering  the  money  to 
be  paid  oat  of  court,  on  the  solicitor  of  the  parties 
before  the  court  undertakirg  to  pay  the  Bussiau 
consular  officer  the  sums  he  hod  advanced  for 
nocessaiies  or  prododng  bis  receipt. 


June  27  and  Aug.  8. 

The  EVAKQELIBTRIA.  (a) 
Jurisdiction — Foreign  vessel — Possession — Foreign 
mortgape— Decree  of  foreign  court— InUrvetUim 
of  foreign  consul. 
Toe  arrest  meesaary  to  found  the  jurisdiction  of  tie 
High  Oomi  of  Justice  {A-dnuraUy  DicMum)  over 
daims  by  mortgagees  (^foreign  ships  under  3  4 
Viet,  e.  65,  must  he  xn  a  ceutse  over  whidi  the 
court  htis  jurisdiction  ;  a  mere  de  facto  arrest  is 
not  Rufficient. 
Tlie  High  Court  of  Justice  {Admiraiiy  Division) 
Jias  jurisMction,  independent  of  the  Judieaiure 
Acts,  to  and  utill  entertain,  on  Hie  intervention  of 
tJie  representative  of  a  foreign  state,  or  by  iM 
content  of  parties,  a  cause  of  possession  or  mort- 
gage of  a  foreign  ship  belonging  to  such  state,  so 
far  as  to  ascertain  the  true  position  of  the  daivt' 
ants  and  the  nature  of  their  title,  and  uiiU,  where 
it  is  for  the  advantage  of  all  parties,  order  a  sale 
of  tJie  ship. 
The  See  Renter  (1  Dods.  22)/oUowei. 
This  ■was  a  cause  of  possessum. 

Tbe  jEvangeUstriOf  a  Greek  Teasel,  arrived  at 
Falmonbh  in  April,  1876,  and  whilst  there  tbe 
defendants,  two  brothers  of  the  name  of  Fiangos^ 
who  at  that  time  had  the  oontrol  of  the  vessel, 
were  by  the  authority  of  the  Greek  consul  dis* 
missed,  and  the  plaintiff  Empirikos  sabstituted 
for  them,  on  the  gronnd  that  by  the  judgment  of 
a  Greek  court  at  Syra  the  plamtiff  was  entitled 
to  the  possession  of  tbe  vessel.  The  vessel  sailed 
under  the  control  of  the  plaintiff  to  Swansea,  and 
whilst  there  the  plaintiff  was  forcibly  dispossessed, 
and  the  master  appointed  by  him  expelled  from 
her  by  the  defendants.  Whilst  at  Swansea  the 
vessel  was  arrested  in  a  cause  of  necessaries,  in 
which  cause  the  present  plaintiff  appeared  under 
protest  on  the  ground  that  tbe  alleged  necessaries 
nad  been  supplied  in  a  foreign  port,  and  that  tbe 
court  bad  no  jurisdiction.  Whilst  Uie  vessd  was 
still  under  arrest  in  that  suit  the  plaintiff  com- 
menced a  canse  of  possession  by  issuing  the  writ 
with  the  indorsement  on  it  set  onb  in  the  8th 
paragraph  of  the  petition  on  protest  given  beknr. 
The  plaintiffs  in  the  necessaries  suit  subaeqoentlj 
abandoned  their  suit,  leaving  the  mortgage  suit 
the  only  one  existing  against  the  ship. 

The  defendants  appeared  under  protest,  and  on 
the  16th  June  1876  delivered  tbe  following  peti* 
tion  on  protest  to  the  jarisdiction  of  the  court : 

1.  The  plaintiih  and  dsfendants  on  sabjwte  ot  Us 
MajeBtj  the  Kuig  of.OEMoe,  and  are  rasidttt  witUa  ik» 

Einffdooi  of  Gr«floe. 

2.  The  defeadants  u«  the  owneri  of  the  ship  or  Tfl«Ml 

(•)  Bavocted  Iv  T.  V»  Kuns,  Sk.,  BudstausUvCS 
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ftmntfeUsfna  wfaioh  im  a  Ozaek  TSiael  Monpng  iothe 
Fort  of  SjT%,  in  Qreeoe. 

3.  Oo  or  ftboat  the  4th  Oct.  1874,  at  Syra  aforesaid,  by 
a  certain  ^reemeat  or  instrament  of  mortesge,  wbioh 
wH  made  at  Sjra  aforesaid,  the  eaid  TSBsel  was  mort- 
-S^od  bj  the  defendants  to  the  pUintiffa  to  Boonie  re- 
paTBuntlto  the  plamtiffa  of  the  sum  of  M,450  draohmas, 
together  with  interest  at  the  rate  speei&ed  in  the  said 
agreement 

4.  The  aaid  anm,  as  will  appear  on  reference  to  the 
aaid  agreement,  was  advanced  as  to  one>tbird  thereof, 
for  a  period  of  two  j'ears  from  the  date  of  the  said  agree- 
ment, and  it  was  a  further  oondition  of  the  said  a^ee- 
ment  that  in  ease  of  defanlt  of  payment  of  either 
intereat  or  prineipal,  the  said  ship  ehoald  be  brooght  by 
'the  plftintilFs  to  Syra  to  be  there  sold  or  otherwiie  dealt 
with.  No  defanlt  bag  been  made  in  payment  of  interest 
pnrenant  to  the  said  agreement,  andno  part  of  the  said 
{triocipal  earn  is  due  and  payable. 

5.  The  Evangelistria  lately  arrived  at  the  Port  of 
Swansea,  laden  with  a  cargo  of  grain  from  Lagos,  and  is 
now  lying  at  the  eaid  Port  of  Swansea. 

6.  On  or  abont  the  10th  May  1876,  the  EvcmgMatria 
was  arrested  in  a  snit  for  neoeesariea  inititntad  in  this 
hononmtole  oonrt  by  one  John  Pettete. 

7.  The  said  neoessaries  in  respect  of  which  the  said 
enit  waa  institated  were  sapplied  to  the  Evangelialria 
«t  Syra  af<«esaid  whilst  the  eaid  ship  was  building  there. 
On  ner  o<»npletion  she  wai  registered  m  a  Greek  ship, 
and  haa  since  ovntiniMd  so  registered.  The  preeent 
plaintiff  appeared  ondw  protest,  and  has  since  filed  a 
petition  on  protest  praying  the  oonrt  to  piononnce 
against  ita  jorisdiotion  on  the  gronnd  that  the  claim  of 
-the  plaintaff  in  that  enit  is  not  a  claim  for  neoessaries 
within  the  meaning  of  8  A  4  "^at.  o.  65,  s.  6,  or  24  Vict. 
«.  10,  B.  5. 

8.  The  present  suit  was  oommenced  by  writ  dated  the 
17th  May  1876,  after  the  said  ship  had  been  arrested  in 
the  nid  nit  for  neoessaries.  The  endorsement  on  the 
eaid  writ  is  in  the  words  and  ^vrea  followisg ;  "  The 
plaintiff  chums  to  be  the  sole  owner  or  mortgagee  of  the 
ehip  Evangeliitria,  of  the  Port  of  Syra  in  Greece,  and 
to  be  entitled  to  have  poeeession  of  t^e  said  ship  decreed 
to  him  or  to  hare  the  said  ship  sold  for  the  majment  of 
variona  anma  of  mooe^  now  doe  and  owing  to  the 
plaintiffs,  and  the  plaintiffs  claim  3S00I." 

9.  This  honoarable  oonrt  has  no  jnriidiotion  to  enter- 
tain the  said  canee  of  neoeflsaries,  and  by  reason  thereof 
-the  said  arrest  of  the  Evangelistria  is,  nader  the  circum. 
atsnoes  stated  in  this  petition,  irregnlar  and  void,  and 
the  defendants  snbmit  that  the  eaid  proceedinga  in  the 
eaid  oanee  of  neoeasariee  being  nnll  and  void,  and  by 
xeaeon  of  the  circnmstanoee  aioreeaid,  this  honoarable 
court  haa  no  jnriadiotion  to  entertain  this  salt. 

The  petition  then  prayed  the  coart  to  pronounce 
Against  its  jnriBdiction,  and  dismiss  the  suit  with 
costs. 

June  27. — E.  C.  Clarkeon.  on  behalf  of  the 
plaintiffs,  moved  the  court  to  reject  the  defendants* 
petition  on  protest. — The  first  question  is,  whether 
the  arrest  in  the  necessaries  snit  was  such  an 
arrest  as  will  enable  the  court  to  entertain  the 
present  suit  of  tho  mortgagee  P  The  court  has 
jurisdiction  in  a  cause  of  mortgage  in  the  ease  of 
A  foreign  ship  only  where  the  ship  is  under  the 
arrest  of  the  conrb  or  tho  proceeds  of  the  sale  of 
the  ship  are  in  the  regbtry :  (3  &  4  Yict.  c.  65, 
<ect.  3.)  2Tow  this  vessel  was  at  the  time  of  the 
institution  of  this  snit  bond  fide  under  the  arrest 
of  the  court,  within  the  words  of  that  section,  and 
sach  an  arrest  is,  I  snbmit,  sufficient  to  sustain 
the  jnrisdictton ;  it  is  only  where  an  arrest  is  col- 
lusive or  fraadulent  that  it  can  be  of  no  avail  to 
foond  further  jurisdiction.  If  the  court  once  gets 
hold  of  the  corpus  of  tho  ship,  it  cannot  be  ousted 
of  itn  jurisdiction  becanse  some  party  before  it  hna 
made  a  mistake  as  to  his  rights.  Secondly,  this  is 
not  a  mere  mortgage  suit ;  it  is  a  claim  for  posses- 
sion by  the  plaintiff,  who  claims  in  the  alternative 


writ  set  out  in  8th  paragraph  of  the  petition 
above) ;  and  over  causes  of  possession  the  ISngUsh 
Conrt  of  Admiralty  has  always  exercised  jurisdio- 
tion  indenendently  of  statute. 

Myhurgh,  for  the  defendants,  in  support  of  the 
protest. — It  is  clear  that  there  is  no  jurisdiction 
over  a  claim  for  necossariea  stipplied  in  a  foreini 
port:  (The  Anna  (L.  Rep.  I  f .  D.  &  Adm.  2^; 
34  L.  T.  Sep.  N.  8.  895;  3  Asp.  'Mar.  Law  Can. 
237.)  Can  it  be  that  the  pl^ntiff  can  object  to  the 
jurisdiction  in  the  necessaries  suit  and  take  advan- 
tage of  that  very  suit  to  create  jurisdiction  on  his 
own  behalf  P  If  there  was  no  jurisdiction  in  that 
suit  there  was  no  power  to  arrest,  and,  conse- 
quently, there  was  no  arrest  in  law.  The  indorse- 
ment on  the  writ  clearly  shows  that  the  suit  arises 
under  a  claim  by  a  mortgagee,  and  over  such 
claim  the  court  has  only  jurisdiction  in  the  case 
of  foreign  ships  where  the  ship  is  under  legal 
arrest. 

Clarkson,  in  reply. — The  defendant  aska  the 
conrt  to  introduce  into  the  3rd  section  of  3  &  4 
Yict.  c.  65,  words  t:0  the  effect  that  before  the 
conrt  can  have  jurisdiction  over  a  cause  of  mort- 
gage the  ship  must  be  under  arrest  in  a  cause  in 
which  the  court  has  jurisdiction.  By  the  words 
of  tho  section,  a  de/aelo  arrest  is  sufficient. 

Sir  B.  Pbilumobe. — There  can  be  no  doubt  that 
the  "  arrest "  contemplated  by  the  3rd  section  of 
3  &  4  Yict.  0.  65,  is  an  arrest  de  jure,  not  a  mere 
arrest  de  facto.  The  claim  in  the  petition  mast  be 
considered  as  that  nf  a  mortgagee,  and  hence  I 
am  of  opinion,  after  hearing  the  alignments  on 
both  sides,  and  considenng  the  statute,  that  the 
protest  in  admissible;  and  I  must  refuse  the 
motion  to  reject  it. 

Tho  petition  on  protest  waa  accordingly  ad- 
mitted, imd  on  the  17tfa  July  1876,  the  plaintifih 
delivered  their  answer,  which,  after  admitting  the 
truth  of  the  1st,  and  denying  the  truth  of  the  2nd 
paraCTaphs  of  the  petition  on  protest,  proceeded 
as  follows : 

S.  By  an  agreement  or  deed  of  sale,  dated  the  21st 
Sept.  1874,  and  doly  made  at  Syra,  in  the  Kingdom  of 
Greece,  before  a  notary  pnbUo,  with  all  the  fonaalitiee 
required  by  the  law  of  Greece,  and  numbered  15,742, 
the  defendants  being  owners  of  the  Evangelistria,  sold 
to  the  plaintiff  the  Evangelittria,  and  delivered  to  him 
the  posaesaion  thereof  for  the  prioe  of  54,450  drachma 
of  govenunent  tariff  (Greek),  paid  to  them  by  the 
plawtiff. 

4.  The  said  wreement  waa  valid  and  effectual  aooord- 
ing  to  the  law  of  Greece  to  paea  the  property,  ownership, 
and  right  of  possession  of  the  said  ship  to  tne  plaintiff, 
in  whom  snoh  property  and  ownership  and  right  of 
possesflioa  have  ban  ever  aiiraa  and  are  bow  veated. 

5.  Snoh  sale  to  the  plaintiff  waa  duly  registered  on 
the  23rd  Sept.  1874,  at  the  Port  of  Syra  aforesaid,  by  the 
proper  authorities,  and  the  pontiff  thereapon  beoame. 
and  has  ever  sinoe  been,  amd  still  is  the  sole  registered 
owner  of  the  said  ship. 

6.  On  the  4th  Oct.  1874,  aa  agreement,  bein^  the  agree- 
ment mentioned  in  the  4th  paragraph  of  the  aaid  petition, 
was  entered  into  between  the  plaintiff  and  the  defendants. 
Snoh  an  agreement  waa  and  is  in  the  Greek  language, 
and  the  following  is  a  oorreot  translation  thereof  : 

It  in  this  day  agreed  between  the  nnder^igned  Constan- 
tine  EmpirikoB  of  the  one  part,  Giannli  N.  Piangos  and 
George  N.  Piangos  of  the  other  part,  the  following 
I.  By  an  agreement  made  before  the  notary  public,  S. 
Bisti,  dated  the  22nd  Sept.  A.D.  1874,  No.  15,742, 
Messrs.  Gianuli  N.  Piangos  and  George  N.  Piangoe, 
■old  to  Constantine  Empirikoe  thoir  ship  ouled 
Evangelistria  at  the  prioe  of  5^45)  draohmu,  of 
government  tariff. 
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n.  Biflit  of  rapureliase  of  ibip  U  oonfemd  on  tiia 
brothen  PUngoa,  iuofa  right  to  be  exeroised 
withio  s  period  m  thiM  yetxa  oommenoing  from 
.  the  date  of  the  mO*  doanment  No.  15.7^,  within 
whiob  time  thn  hsre  the  right  to  pi^  to  Mr.  0. 
EmpirikoB  in  ftui  or  bj  any  instalmenti,  the  aboTe 
ftmoQst,  vith  interest  at  the  rate  of  20  per  oent. 
per  •nnam;  ther  will  slao  pa.7  the  ram  of 
5381  dnwhnwa  goTernmeot  turn,  with  inteieet 
thereon,  wbioh  aooording  totiiepuiionlanigiTen 
below  in  Claoee  III.,  Mr.  £mpirik(w  paid  up  to  thia 
dft7 ;  and  also  any  sum  or  earn  whioh  Mr. 
EmpiriJioe  may  in  fatore  pay  for  acooonts  of 
lleurt.  Piaugoa.  After  pajment  of  all  the  above 
same  Mesara.  Fiaofiw  will  beoome  fbe  rightfnl 
own  era  of  the  ahip. 

m.  M.  Empirikoe  has  thia  day  paid  to  the  brotiieta 
Oianali  K  Fiangoe  and  George  K.  Piangoa  5381 
10  per  oent.  draonmae  goremment  tariff,  and  ia  a 
loan  for  the  settlement  at  the  aocoonta  for  the 
pnrohaie  of  ahip,  building  matwial,  and  for  the 
neoeaaary  ezpensea  for  diapatohing  ;the  ahip.  On 
the  sboTe  earn  intereat  at  the  rate  of  20  per  oent. 
per  annnm  will  be  ohai^red  from  thia  date. 

IT.  The  inteieat  or  the  54,150  dxaohmaa,  and  S381 
10  per  oent.  draohuaa  mnat  be  paid  down  regularly 
•rery  T<mige,  and  at  the  port  of  diaoharge  of  the 
■hip.  At  the  end  of  the  aeoond  year  one-third  of 
the  whole  aom  at  laaat  mnat  be  repaid  to  Mr. 
Empirikoa,  and  there  mnat  not  be  maj  default  in 
the  payment  of  intereat,  other  wise  in  oaae  of  the 
xum  regular  payment  of  the  interest,  or  in  defanlt 
of  paymrat  of  one-third  of  the  original  aom  at  the 
end  of  two  yeart,  Mr.  Empirikoa  has  the  right  to 
sell  the  ship  at  public  aootion,  hereafter  giTing 
noticatotfaeFiaoaoa  brothen  to  be  praaentiAsuoh 
■notion.  Ia  auofi  oaae  Hr.  Em^ikoa  has  the 
right  of  bidding  for  the  sUp  at  the  atietloD. 

T.  After  the  ship  is  sold,  aooording  to  tho  aboTS 
olause,  out  of  the  price  fstohed  M.  Empirikoa  will 
be  repaid  the  sum  of  59,831  droohmas  10  per  oent. 
goremmant  tariff,  and  interest  thereon,  and  ex- 

GDaes  inonrred,  uid  whatever  other  nma  he  may 
repaid  for  aooonntof  Mestn.PiangOB.andif  after 
deducting  the  shore  there  ia  any  balance  left,  auob 
balance  remains  tar  the  benefit  of  the  brothers 
Piangoa. 

YI.  The  profits  as  well  aa  the  losaei  of  the  ahip,  for 

the  period  of  three  yean,  aa  well  as  all  expenaes, 
are  for  aooonnt  of  the  brothers  Piangoa,  whom 
tiiey  entirely  conoem,  and  who  hare  a  right  to 
jnanre  in  tneir  own  name  the  anm  of  15,000 
draohuaa  on  the  value  of  the  ahip,  but  without 
any  responaibilil^  on  the  part  of  M.  Empirikoe  for 
the  payment  of  the  insaranoe  preminms  thereon. 

Vn.  After  the  expiration  of  the  uet  day  of  the  three 
years  the  right  of  re-pnrobaBe  on  the  put  of  the 
brothers  Fiangos  oeases,  and  the  ship  remaina  the 
indisputable  property  of  H.  EmpirikoBj  fixing  the 
value  eqoal  to  the  suma  mentioned  in  the  sale 
document  Xo.  15,742.  In  addition  to  this  all  auma 
beloufcing  to  M.  Eimpirikoa  that  the  Kaosoa' 
have  in  their  hands  at  the  time  will  be  added  to 
the  valne  of  the  ahi^. 

Vlli.  Captain  of  the  ahip  for  the  period  of  three  years 
will  oe  one  of  the  brothers  Piangoa,  bnt  M. 
Empirikos  has  the  right  to  appoint  a  nautical 
Bupeiintcndeot  on  the  ship,  taking  hia  meals  with 
the  captain.  In  case  the  captain  is  dismissed  the 
brothers  Piangoa  have  the  right  of  seHing  the 
ship  through  a  oonri  of  law,  and  if  the  superin- 
tendent is  dismiased  M.  Empirikoa  has  the  right 
of  the  Bale  of  the  ship.  The  expenses  of  tbe 
keeping  of  the  sapetintcndent  are  borne  by  the 
Fisngos  broUion. 

Two  similar  documents  were  made  and  signed  by  the 
eontraoting  parties. 

Sjra,  4^  Oot  1874. 

(CONSTANTnni  Empibikos. 

Signed  -^GiamuliN.  Piahoob. 

Copi^  by  Conatantine  Empirikoa. 

7.  In  pnrBuanoe  of  the  said  agreement  the  Evangelistria 
proceeded  upon  several  voyagaa  in  du^rge  of  and  under 
the  oommand  of  the  defendiuitB,  or  of  on*  or  other  of 
tbnn. 


8-  Before  the  Svangtiittria  oonU  leave  Uie  K^ndm 
of  Greeoe  to  proceed  on  auoh  voyages  tbe  i^atiB  wis 
oompelledby  thelawof  (^Ireeoetogive,  and  ba  did  bites 
she  left  the  ESagiam  of  Omsos  pn,  with  the  kani* 
ledge  of  the  defsndants*  a  bcmd  to  tbe  propar  anthorifiei 
in  two-thirds  of  the  value  of  the  Svangalittria  ooadi< 
tional  for  the  return  of  the  Evangaliitria  to  the  Eingdon 
Oreeos  within  tba  pniod  of  twe  years  from  tbe  data 
of  her  so  leaving  OrsMB.  The  said  period  of  two  yasn 
wlU  exi^  in  m  month  Of  September  now  Bart  SBn* 

ing, 

9.  The  plaintiff  denies  the  allegationa  oontained  in  tha 
4th  paragraph  of  the  aaid  petition,  and  says  that  tte 
sum  of  54,450  draohmaa  and  5381, 10  per  oent.  draohnas 
are  atill  owing  to  the  plaintiffa,  and  tne  defradanta  have 
made  default  in  the  payments  of  inteieet  due  under  tiia 
tnms  of  the  said  agreement  of  the  4th  Oct.  1874,  and 
that  large  anms  of  money  are  now  due  and  owing  to  the 
plaintiff  from  the  defendants  in  respect  of  sooh  interest 

10.  On  or  about  tbe  15th  Oct.  1875  the  plaintiff  insti- 
tnted  a  suit  in  the  Commercial  Dirision  of  the  Court  of 
First  Initanoe  at  Syra  aforesaid,  being  a  oonrt  of  ooib< 
petent  jnrisdiotioa  in  that  behalf,  againat  the  defen- 
dants, and  prayed  the  said  oonrt  by  reason  ol  sooh 
defanlt  as  aforesaid,  and  npon  other  grounds,  to  erdar 
that  the  defendants  or  auoh  one  ol  them  aa  was  aotangas 
master  of  tbe  JBvangtliitria  should  be  anbstttnted  1^  a 
man  of  his  (the  plaintiff'a)  oonfidenoe,  and  that  ths  mid 
ship  ahonld  be  brought  to  Syxa.  and  that  a  proviaocy 
exeoution  of  the  decnaion  should  be  ordered  aa  wall  as 
the  personal  arrest  of  the  defendants,  and  that  the 
defendants  should  pay  the  ooats. 

11.  The  defradante  were  duly  summoned  to  appear  in 
the  said  suit  in  sooordanoe  with  the  law  of  Oieeea,  bat 
failed  to  appear  therein. 

18.  On  the  22nd  ^0, 1876.  the  said  suit  was  htsrd 
bef(we  the  said  coiut,  and  tbe  maA  oowfc  detivand 
judgment  therein,  and  ordned  expnUon  of  the  dsfea* 
daota  from  the  said  ahip,  and  that  they  ahould  be  nb- 
atitnted  by  a  captain  enjoying  the  plaintiff's  eonfidenoe. 
and  ordered  the  perstntal  arreet  of  t^e  defendants,  and 
oondemned  tham  in  costs,  and  reqaaatsd  Hke  pnmr 
officers  to  exeente  or  asust  in  exsonting  tho  said  jnog- 
mont. 

13.  By  order  of  such  judgment  the  Greek  consular 
authorities  in'tiiia  country,  being  tbe  proper  authcnitias 
in  that  behalf,  dismissed  the  dMendants  fvMn  the  aaid 
ahip  on  hn  arrival  at  Falmouth  on  or  abont  Uta  28th 
April  1876,  and  put  on  board  her  a  peraon  appmnted  I7 
the  plaintiff  and  enjoying  his  ooofidenoe,  and  put  hk 
into  the  poaseeaion  of  anon  peraon  on  behalf  of  the  plain- 
tiff, and  auoh  peraon  took  the  aaid  ship  from  Falmouth 
to  Swansea  to  disoharge  her  cargo. 

14.  On  the  arrival  of  tbe  said  ship  at  Swansea,  the 
defendants,  againat  the  will  of  the  plaintiff  and  of  the 
Said  oonsnUto  authoritiea,  forcibly  ejected  tbe  said 
maater  bo  appointed  by  the  plaintiff  from  the  Bsid  ship, 
and  forcibly  took  posaeasion  of  her,  and  thev  remainea 
in  poaeesBion  of  her  againat  tbe  will  of  the  plaintiff  and 
of  the  said  consulate  anthorities. 

15.  By  the  law  of  Greeoe  all  persona  in  charge  of  any 
Greek  veBsel  entering  a  foreign  port  are  required  to 
deposit  all  the  ship's  papers  with  the  Oresk  oonaokr 
officer  at  such  port.  On  tbe  arrival  of  the  aud  Bhi^Bt 
Bwanaea,  the  YiocConsul  of  Greece  at  tiiat  port,  bemg 
suofa  consular  officer  as  aforesaid,  applied  to  the  defen- 
dants, and  required  them  to  depoait  aoch  papers  with 
him.  Such  papers  include  the  libretto  or  certifioate  of 
registry  showing  the  ownership  of  the  said  ship.  "O* 
drfendants  have  refused  and  still  rtjfnse  bo  to  dapoiit 
such  papera,  and  the  plaintiff*  Is  unable  to  obtain  poi- 
spsaion  of  the  aaid  papers,  inolnding  the  aaid  libretM 
although  auoh  libretto  shows  tiie  plaintiff  to  be  sols 
owner  of  the  aaid  ship. 

16.  The  plaintiff  admits  the  truth  of  tbe  aUmtknt 
oontained  in  tbe  6th  and  7th  paragraphs  of  the  aaid 
petition. 

17.  The  dtfendanta  have  threatened  and  intend,  unkM 

Bivented  by  the  ooart,  to  take  the  Evangflu^ria  to  South 
rioa,'or  to  some  other  fordign  port  or  place  not  being  s 
Greek  port  or  place,  and  to  deprive  the  plaintiff  of  the 

f ower  of  taking  tbe  Evangelistria  to  Greece  within  the 
ime  allowed  by  the  said  bond,  and  of  the  power  of  teOiaK 
the  Evangeliairia  at  Syra,  under  the  said  agreement  of 
the  4ith  of  Cot.  1874,  and  they  r^t  togivsnp  posaai- 
aion  of  ibB  nid  ship  to  tbs  plaintlS,  snd  thepUiatiC 
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maaoi  obtain  poMwaion  of  th*  wid  ship  or  o/ 
pifiM,  witbottt  tlw  Maiitoaoe  ol  this  honouabb  Mati. 

The  aoawer  then  prated  the  court  to  pro- 
Monoa  for  its  jarisdiotioii,  and  to  ovMrale  tho 
petitioa  on  protest,  and  to  oondemn  the  defen* 
aiDta  in  costs.  On  the  Snd  Aug.  the  defeu^ts 
replied  br  a  simple  deni»l  of  the  answer  and 
joinder  <x  issae,  and  on  8th  Aug.  the  qaeation 
«f  jmisdictton  came  on  for  atgnment.  The  jadg* 
Toeai  d  the  Greek  Court,  with  the  doonment  (an 
ordinsry  bill  of  B<tle)  referred'  tb  in  the  3rd  para- 
aia{di  of  the  answer,  Attached  to  it*  and  also  the 
locontent  eel  oat  in  the  4th  pan^n^h  of  the 
answer*  were  pat  in  in  eridence,  and  the  Greek 
Oonsnl^Genenl  depoaed  that  on  the  instrnotiona 

his  ^overament  he  was  deairoiu  that  the  ooort 
ibonld  if  possible  exerdse  jurisdiction. 

Jug.  8.— Bei^'aniMi,  Q.  0.  and  W.  Q.  F.  Phaii- 
mn,  tar  the  defotduits,  in  snpport  of  the 
petitioD.~The  onestion  is  not  one  of  ownership 
«r  paasewion,  bat  of  morlnuB;  the  payment  of 
Btinat  18  ioooiuiatait  with  ownership.  The 
■oart  has  no  jniisdiotion  to  entertain  a  qnestion  of 
mortgage  except  by  statnte.  3  A  4  Viot.  o.  65, 
ss.  3,  -4^  applies  only  to  British  ships,  and  to  them 
•nljr  when  nnder  arrest ;  erenif  itconld  apply  to  a 
forogn  Teeeel  at  all,  it  can  ]riainl^  only  do  so  when 
the  Tsssd  is  nnder  arrest,  and  this  Tossel  cannot  be 
conndered  to  hare  been  onder  arrest,  as  the  arrest 
ws8  not  a  lawtnl  one,  and  oooseqaently  a  mere 
mtlfi^.  24  Tiot.  a  10,  as.  8.  II,  applies  expressly 
fln^  to  British  registered  ships,  and  mort^;ages 
ngnteied  onder  the  Merchant  Shipping  Acts, 
■in  tiierefore  cannot  inolnde  the  case  ol  a  foreign 
■hip  and  foreign  mortgage :  (The  Jntit^aUro, 
iTlt^  I  Ad.  72;  16  L.  T.  Bep.  N.  S.  71.) 
The  indgment  of  the  Greek  oonrt  at  Sirra 
was  gtren  on  an  obrioaslT  defeotiTe  knoirieage 
<(  &  Iwts.  Only  one  doonment  is  annexed 
to  il^  and  Teferred  to  in  it,  and  that  is  a  docu- 
BHut  ^iparently  of  sale,  bat  the  snbseqaent 
dooomoit  which  plainly  shows  the  nature  of  the 
transaction  to  be  a  motgage,  was  not  shown  to 
the  ooort  and  ie  not  refarrra  to  in  the  ^adgment. 
Beiidas,  the  jodgment  was  obtained  withont  any 
notioe  being  given  to  the  present  defendant  on 

rest,  and  in  his  absence :  {The  HighUmdeft  2 
Bob.  109.)  In  a  matter  oo-ownerahip  the 
ooort  might  in  Tirtae  of  ita  original  jarisdiction 
entertain  a  caoae  by  reqneet  of  the  parties  or  of 
their  goremment  {The  8eo  Beuier,  1  Doda.  23), 
bpt  not  in  a  case  of  mortgage  where  the  antbority 
gmn  1^  the  statnte  is  nmited  by  the  ati^nte  to 
^itishTeseela  and  mortgagee  oomt  the  Kerohant 
Aot.  Sren  if  the  court  ootild  obtain 
the  ^neatioi  mart  be  dedded  by 
law,  aa  it  is  bera  a  qaeation  of  no* 
and  is  gomned  by  the  lea  /ori.  The 
ooort  mnst  dismiss  the  soit  uid  allow  ns  to 
take  tin  aUp  and  pay  the  mortgagees  their 
interest.  A  mml^age  ia  onknown  to  the  law 
maritime,  and  if  tos  Ooort  of  Admiralty  had 
no  jorisdiotioa  in  this  cause,  the  Judicature  Acts 
hare  made  no  difference,  for  the  High  Court  of 
Justice  has  only  acquired  the  same  ji^adiotion  in 
ran  H  the  Coiut  of  Admiralty  had,  and  this  ia  a 
skut  tn  rem.  They  also  referred  to 

Caikwi,  L.  Bap.  1  Ad.  *  B0&  814;  16L.T. 
B«>.  N.  8. 211 ; 
nUJTflptwM,  8  Han.  182; 

T.  Ajfs^  T.  Bap.  K.  &  ffl  i  1  Hsr.  Law 
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Olark$ont  for  plaintiffa. — Belief  in  rem  may 
be  obtained  now  m  any  diviaion  of  the  Higa 
Court  (Aupreme  Court  of  Jadicatare  Aot  1873, 
aect.  4,  sab-sects.  6,  7),  it  is  ouly  a  question  of 
prooedore,  and  each  diriiion  and  every  judge  has 
all  the  powers  ci  any  court  (Sopreme  Conrt  of 
Jodiaatnre  Act  187S,  sect.  39),  and,  therrfore,  the 
court  has  jarisdiction  to  entertain  the  eoit, 
whether  t»  rem  OTtnp«r«oi*am.  Here  the  writ  was 
in  perttmam,  bat  the  warrant  in  rem  waa  only  a 
aubsoquent  matter  of  prooedare  in  the  cause. 
The  Greek  jadgmont  must  be  taken  to  be  a  good 
judgment.  The  absence  of  the  defendant  may  be 
immaterial,  as  it  finquently  is  in  the  praotioe  of 
this  and  the  divoroe  oiTtaions  d  the  High  Court, 
and  even  aapposing  this  to  be  a  mortgage,  tiie 
plaintiib  ware  mortgagees  in  poBseaaion  both 
de  faelo  and  de  jvm  until  they  were  oidawf  idly 
coined  by  the  dewndanta,  and,  therefore,  this  ia  a 
soit  of  poaseaaion.  and  axtotly  similar  to  The  See 
Beuier  (1  Doda.  22). 

PhUltmore,  in  reply. 

Sir  B.  PEiLLiKoai.— This  case  has  been  very 
carefblly  and  elaborately  argoed,  and  it  raises  a 
question  by  no  means  froe  from  diffioulty ;  but  at 
the  same  tmie  a  carefbl  examination  of  tne  matter 
reaolta  in  this,  that  the  only  queati<m  is,  whether 
the  ooort  has  iurisdiotion  to  examine  into  the 
claims  the  respective  parties  or  not  It  is  not 
a  qaeati(m  whethw  the  law  of  Greece  IS  in  favooT 
<^one  par^  or  the  other,  bot  whether,  nnder  the 
ciroomataaoes — and  tibey  are  very  peonlia^— tha 
court  ought  to  deoluM  jariadiati<m  to  inqmre  into 
the  matter  at  all.  Toe  contest  ia  between  two 
toreignara,  each  claiming  poeaeasion'of  the  vessel, 
one  contending  that  he  was  the  original  possessor 
and  that  he  has  never  parted  with  the  property  in 
the  ship  by  sale  or  otherwisB ;  the  other,  that  the 
formor  had  parted  with  the  property  in  the  ship, 
and  that  the  right  d  poaaesaion  nad  passed  to  him. 
One  of  the  pieoes  of  evidence  which  baa  been  aub- 
mitted  to  the  court,  and  which  has  bera  gravely 
disouBsed,  ia  the  judgment  of  the  G^reek  Court  of 
ITirst  Instance  at  Syra,  where  the  court  prononnoed 
in  favour  of  the  ownership  of  one  of  the  defendants 
uptm  the  question  of  the  expulaion  of  one  captain 
and  the  anbstitntion  of  another.  Against  the 
jodpnent  many  olneotiona  have  been  twen,  bnt  it 
naabeeii  enforoed  by  the  Con8ul*General<^  Greece 
In  this  oonntry  so  nr  as,  in  bia  opinion,  it  wu 
oompetent  lor  nim  to  do  sow  and  he  has  expreaaed 
his  deeire  that  the  ooort  ahoold,  if  possibly  . 
exercise  jnrisdiotion  in  the  matter.  It  has  been 
oontended  that  this  court  had  no  original  jaris- 
diction in  qnes^ns  of  mortgage,  and  many 
authorities  have  been  rated  to  eatablish  that 
pri^Kisttion,  and  to  show  that  previoasly  to  the 
statote  giving  a  limited  aothoricy  over  mortgages, 
the  Conrt  of  Admiralty  had  no  jarisdioticm  over 
mortgages  even  of  British  vessels,  and  that  if  ihey 
bad  none  by  Enriish  law,  still  less  had  they  any  in 
a  caaeof  foreign  law.  The  question,  upon  theautho- 
ritioB  cited,  appears  to  be  still  an  undeoided  one. 
Bat  here  the  question  is  whether  the  pluntiff  ia 
not  to  all  intents  and  purposes  the  owner  of  the 
vesseL  The  defendants  uve  aaanmiwl  by  their 
proteat,  to  maintain  tin  posilion  that  the  oonrt  is 
not  competent  to  entertain  a  rait  of  this  descrip- 
tion. Now  this  oonrt  haa  always  been  in  the 
habit  of  entertaining  suits  between  foreigners  in 
matters  of  Admiralty  law  and  jurisprodence.  In 
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-"The  court  hu  never  entertiwied  snitB  of 
this  kind" — Le.,  oaaaeB  of  poaseesion  between 
f  oreigoers — "  anless  the  caaea  bad  been  vererred 
to  its  decision  by  the  consent  of  partiea,  or 
by  tbe  intervention  of  the  representative  oF  the 
foreign  state  dovolving  the  jansdiotion  of  his  own 
ooantry  on  the  court."  He  then  proceeds  to 
■consider  whether  the  anth<Kit7  in  the  case  before 
him  coold  be  considered  equivaloLt  to  the  conaeBt 
of  on  accredited  agent  of  the  etate,  and  be  aatd : 
Here  is  a  judicial  order  or  decree  br  the  ba^- 
nuMtara  ano  councillors  of  the  cdtjr  ot  Bostook  in 
senate  assembled,  and  in  whom  the  admtfaltv 
jurisdiction  of  that  oity  is  said  to  be  Tested, 
directing  tbe  master  to  deliver  up  possession 
the  ship  to  Mr.  Martons.  This  doonment,  offi- 
«iallT  subscribed  by  the  proUionokaTy  of  Sostook, 
is  fiiven  under  the  seal  of  ihat  oitj,  and  its 
anthentioity  is  not  denied  on  the  part  of  tbe 
master.  I  am  of  opinion  that  this  instrumeut 
armB  the  court  with  snfficient  autiiority."  What 
are  the  &ct8  here  P  That  there  is  ffrimd  facie  a 
judgment  of  a  competent  Greek  oourt  in  a  loatter 
where  two  Greeks  are  oonoemed,  pronoanoing  in 
favour  of  the  j^intifE's  r^ht  to  this  vessel,  that 
that  judgment,  whatever  its  faults  may  be,  has 
been  acted  npon  by  the  C<»iBul-G«neral  in  this 
coontry,  and  that  he  has  eErpresdy  said  that  he 
wishes  this  court  to  exennsa  jarisaiction.  Now, 
without  entering  into  tbe  aignnent  based  <hi 
sect.  38  of  the  mprema  Oourt  of  Judicatnie  Act 
18^  and  on  the  intention  of  the  Ijemlatare  that 
■every  oourt  should  ezereiaB  the  juriMiotion  of  any 
-court  in  matters  that  come  propcrlv  b^tm  it, 
whush  appears  to  doeorvo  oonsiderable  attention 
whenever  it  becomes  neeessary  to  deoi^  the 
point,  I  think,  for  the  reasons  I  have  stated,  that 
I  ongh.t  not  to  decline  to  exercise  jorisdiction  in 
tliis  ease  so  far  as  I  am  asked  to  do — that  is,  to 
inquire  into  the  question  between  these  two  parties. 
The  real  owner  is  entitled  to  possession  of  the 
ship,  and  it  may  turn  oet  that  the^  parties  in  this 
-case  are  neither  of  them  morbgageee,  or  that  ihe 
plaintifE  in  this  oase  is  not  me  owner.  All 
tint  I  am  about  to  praaDmee  is  that  I  will 
•ezerciae  jurisdiction  so  fiir  as  to  inqoin  ioto 
the  posifeioa  of  the  respeotive  -partiea,  aod  no 
farther.  Z  pronoanoe  nr  my  jnrisdiotiim,  and 
■order  the  ship  to  be  sold,  the  money  to  be  brooKht 
into  court,  and  put  out  at  tbe  usual  interest, 
both  partiM  to  be  entiUed  to  bid  at  the  aiUe,  and 
all  qtuastions  of  oosts  to  be  reserved. 

Mticitors  for  the  plaintiff,  PriUkard  and  Smu. 
Solicitor  for  the  defendants,  Zblier. 


U^mutt  tit  %ttOtti* 

JtMe  23  oikZ  26. 
(Bsfore  Lords  OHsrararoBO,  Haiehubt,  and 

MlBA.  V.  CUBIOE  AHD  OTHZBS{a). 

B<mb»t'$Um— Cheque—  ContidereUion—Poai-tUUed 
draft — Stcm/p  Act 

A  hanker'a  lien  upon  aU  $6euritiea  deposited  with 
him,  by  a  emtomer,  and  received  by  him  bond 
fide,  IB  not  tweeted  by  any  eqwitiee  iChiA  may 
exiit  between  that  cuctomer  and  a  thirdparty. 

The  oppeUanf  purchased  from  L.  drafts  on  Cadiz. 

ijleyaMtr  A  Jkahuav*  M^,Vtattm  al  law. 
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The  day  before  the  purchase-money  toot  payalils, 
L.  deposited  vsi^  the  resMndemts,  his  ba/akers,  to 
whom  he  was  largely  indebted,  a  document  dated 
the  following  day,  requesting  the  appelant  to  pay 
the  purchase-money  to  the  respondeat*.  The  neist 
day  the  appellant  paid  Vie  amowtt  by  eheqnct  hmt 
on  the  same  day  L.  stopped  payment,  and  the 
appdlanl  reused  to  pay  the  cfeagid.  The  drtfis 
leers  $vhmgumUly  dishimound.  In  oa  aetum  ea 
the  dieq««t 

Hdd.il)ThiU  there  was  a  good  ooneideraium  i«* 
tawsa  L.  emd  ifce  wppMaaU  at  the  time  the  e^egw 
teas  given,  which  emld  not  be  affected  by  subse- 
quent eoenis.    (2)  That  the  surrender  by  the 
respondents  of  the  doeummi  deposited  vith  them 
mnounted  in  low  to  a  good  eansideraiion  for  Iks 
cheque.   (3)  That  the  document  teas  not  a  drafl 
paydhle  at  a  future  time  within  the  meaning  of 
the  3tam^  Aat,  and  that  therefore  the  reepoadents 
were  eniiUed  to  recover. 
Judgment  of  the  eowrt  below  c^rmedL 
Teis  was  an  appeal  from  the  deciaiou  of  the  Goart 
of  Exchequer  chamber,  reported  in  L.  Bep.  10 
Ex.  153,  affirming  a  judgment  of  the  Golut  of 
Exchequer  in  an  action  brought  by  the  respon 
dents  against  the  appellant. 

The  faot<i  of  tbe  case  were  as  follow :  A  firm  «f 
Lisardi  and  Co.,  who  were  merchants  in  Loradsa, 
and  carried  on  an  extensive  business  with  Spain 
aod  the  Continent,  had  l>!«n  costomers  of  Measn. 
Glyn,  Uills,  Ss  Co.,  bankers,  with  whom  they  had 
two  accounts,  a  drawing  aocoont,  and  a  loan 
account.  In  the  year  1873,  lozardi  and  Go.  were 
lai^y  indebted  to  GHyn  and  Go.  on  both  aooogats. 
Miss  was  a  wine  menshaat  carrying  on  bnaineas  in 
London,  and  at  Xerea,  near  Cadis,  in  Spain.  In 
the  be^nniuKofFebraiuy  1673,  Hisauistruoted  his 
agent  lu  London  to  parohase  from  Iiiaaidi  drafta 
on  Cadiz  to  the  vidue  of  about  20001.  Aooerdiagly 
on  Tuesday,  Feb.  11.  a  contract  was  effected  be* 
tween  Lizaidi  and  Misa  fbr  the  sale  and  d^vevy 
by  Lizardi  to  Hisa  of  four  dn^  to  the  amomt  ec 
20001.,  at  fifteen  days'  date ;  and  the  same  ercninir 
Lisardi  left  at  Misa'a  office  four  drafts  aposi 
Manuel  Cteil,  of  Cadiz,  at  fifteen  days*  data,  tks 
total  amount  in  Jlnglish  money  being  19991. 3s. 
lliese  dran»  were  forwarded  the  same  eveninc  to 
Misa  at  Xerea.  The  custom  in  the  porehaaaof 
drafts  aad  bills  on  foreign  conntriea  is  that  thay 
are  to  be  paid  for  on  the  post  day  next  after  the 
contract.  The  pest  daye  being  Tuesdays  aad 
Fridays,  the  ■porehsBO  monsy  for  the  fbnr  4nlU 
became  pvrable  in  the  nsoal  coone  of  basiMsa  oa 
Friday,  ^sb.  14.  Glyn  and  Co.  hadforsooiu  liasii 
previooa  to  Feb.  13  been  pressing  Liaszdi  to 
TodnoB  the  amount  of  his  debt  to  them,  aad  «■ 
that  day  he  paid  in  to  the  ore^t  of  hia  dnawiiig 
acconnt  liie  sum  of  &9i2-}t,  aad  in  the  sftsnMon 
hMided  to  Kr.  Currie,  <we  of  the  paitaeis  im 
Glyn  and  Go. 'a  bank,  a  doenment  imfrtaaad  wiIIl 
a  penny  stamp,  and  in  these  words : 

M.  Xim,  Esq.,  41.  CtmMNd  Fttem. 
FkaasftapartollMaBB.UiULCHTaaDd  Col.  orbsasa« 
tiw  nam  of  aiaatean  handled  aad  idasfy-niBepoaadstlvse 

ahiUings,  for  bilU  zemlttedto  you  lart  poet. 
£1899  8s.  F.  ss  Idsumi  ahb  Oo. 

In  the  afternoon  of  Feb.  14,  Gl^  and  Co.  aeaiA 
this  doonment  to  Misa's  offiee  to  mqaire  whettier 
it  would  be  paid.  Pritchett,  IGsa's  maanger, 
answered  that  it  would  be  paid,  and  was  indigwanb 
at  the  question  bong  asked.  Afihowaftcrmidaha 
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8«nt  a  cheque  fbr  thewmmiU  to  Glyn  acd  Ga,  and 
TBceived  fromtiieEn  the  doonment  huded  to  tiiem 
I17  Iiizardi.  Soon  after  aendiiiff  the  cheque,  Pri^ 
cmett  me  informed  that  Lizaidi  had  atopped.  pay- 
ment, and  he  tiimiipon  instmeted  Hnsn.  Barnett, 
Howre,  and  Co.,  npon  whom  the  cheqae  waa  drawn, 
not  to  pay  it,  and  upon  bong  presented  by  Glyo 
and  Go^  it  was  aooordingly  refused  payment. 
Jjixardi  shorUr  afterwards  absoonded,  and  was 
adjndicated  a  DaDkmpt,  his  liabilities  amoontiog 
to  apwards  of  a  million  ateiling,  and  his  assets  to 
TOTy  little  indeed. 

The  four  bills  upon  Paul  to  the  order  of  Miaa 
weore  indorsed  by  him.  They  became  due  on  Fdt>. 
27,  smd  upon  being  presented  to  the  drawer  on 
tiiafc  day  were  di^onoured.  This  action  waa  then 
Imn^G  by  G-lyn,  D^la,  Cnrrie  and  Co.  against 
Hisa  np«i  theobaqae  ior  19991.  St. 

Tba  oanae  waa  tried  eA  ib»  Sittings  in  London 
after  llSchaelinas  Term  1873,  before  Kelly,  G Jt., 
who  dii«ctod  a  -nsdlofc  fbr  the  plaintiff^.  le«n 
hedng  ream  ved  for  l^e  defendant  to  nuneforamle 
to  ahow  oanae  why  the  Terdicb  riionld  not  be  aet 
aaide,  and  a  Terdiot  wtared  for  the  defendant,  or 
anonaait. 

lii  Hilary  Term  1874,  the  Court  of  Ezcheqaer 
(Kelly,  C.B.,  Pigott,  and  Cleasby,  BB.)  refused 
the  mle,  and  their  decision  was  affirmed  by  the 
Court  of  Exohnqner  Chamber  (Keating.  Lush, 
and  Arehibald,  JJ.,  Lord  Coleridge  C.J.,  dis- 
senting). 

From  this  judgment  the  preaent  appeal  was 
bronaht. 

Watbin  TTtUumw.  Q.C.  and  Wood  HOI  (CoAm, 
Q.C.,  with  thorn)  appeared  for  the  appellant. 

J.  Amm,  Q.O.  and  Murray,  far  die  reapenr 
dgntii 

Tbm  alignments  ^ipear  eufficiflntly  from,  the 
jadgmenta  of  their  Lcwd^pa. 

Irfffd  Chujibiosd. — My  Lords,  the  question 
upon  this  appeal  is,  wbe^er  the  responduite  are 
entitied  to  recover  from  the  appellant  the  amonnt 
of  a  checnie  for  1999L  3«.,  dnwn  by  him  on  his 
baidceni,  Measrs.  Bamett,  Eoare,  and  Co.,  in  &Tonr 
of  Lizardi  and  Co.,  or  bearar.  The  following  an 
the  material  facti  of  the  case :  [His  Lordship  wont 
tiirongh  the  fiuits,  as  set  ontabore,  and  continued.] 
XTpon.  these  facta  the  Court  of  Ezoheqner  held  tiiat 
Glyn  and  Co.  were  entitled  to  rooorer,  and  upon 
Ktpeal  the  Judges  in  the  Exoheqner  Chamber,  with 
tn«  exception  of  Lord  Coleridge,  C  J^.,  agreed  in 
tint  TBdgment.  Upon  Hie  argnment  at  yonr  Xiord- 
aiupr  bar,  the  appelant  oomtended,  first.  Unit 
Hum  waa  a  fidlnra  of  oonudaratiaii  between  Li- 
■ardi  and  Xisa ;  saoondly,  that  Moasrs.  Glyn  and 
Go.  weoe  not  holders  for  vidne  of  the  ohaqne  aoad 
on,  bnt  ware  merely  ooUeoting-  the  money  for 
liaardi  as  his  bankers.  In  support  ci  tiie  first 
proposition,  it  was  argned  that  nie  tma  oharaeter 
of  the  oontract  between  Lizardi  and  Misa  was, 
that  Lizardi  should  transmit  a  sum  of  2(X)0L  to 
Cadiz  for  JiSiaa,  and  that  Misa  woold  pay  LiasMrdi 
19992.  3s.  fifto^  days  t^enoe;  that  Idzardi  not 
baTingsent  ^e  mone;^,  tiMre  waa  a  total  &Uure 
of  ocmsideration  for  Misik's  (dioqae.  It  appeua  to 
me  that  tills  is  an  entire  nusapprebansion  of  the 
ooDtvaot,  which  was  noting  else  hut  n  purrhaon 
of  bolls  Mraa  fma.  Liaaidi.  The  statamant  in 
the  ^>edaL  case  is,  that  Misa's  aesnt  effaetad  a 
oontrael)  1m*  ween  Lizardi  and  Mlsa  nr  the  sale  and 
deHwf  br  Liaardi  to  Miaa  of  drafts  to  the  amouit 
•cf  aboBt  20001.  atariing,  at  aa  agraed  rate  cl  <k- 
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change  from  Lcmdon  to  Ca^a,  to  be  at  fifteen 
daya^  date.  All  these  oondidons  ware  panotnally 
oomplied  with,  and  Misa  reneiTcd  precisely  what 
be  bargained  for,  Mid  there  is  nothing  to  ahow 
whether  he  continued  to  hold  the  bills  or  passed 
them  to  other  parties.  It  was,  however,  alleged 
that  the  whole  transaction  was  a  fraud  on  the  part 
of  Lizardi  from  the  beginning,  and  that  when 
he  drew  the  bills  he  knew  that  he  had  no 
effects  in  Paul's  hands,  and,  therefore,  that 
the  bills  would  not  be  p&id.   Unless  sach  ori* 

S'nal  fraud  on  the  part  of  Lizardi  can  be  proTed, 
e  contract  is  binding.  But  there  is  no  proof 
&at  Lizardi  knew  when  he  drew  upon  Paul  that 
the  bills  conld  not  be  paid.  In  Paul's  protest  he 
does  not  say  that  he  has  no  effects  of  Lizardi's  in 
his  hands,  but  that  he  has  no  realised  effects. 
And  it  is  not  unlikely  that  the  other  reason 
assigned  in  the  proteat,  viz.,  its  being  well  known 
tiuA  lazardi  had  auqieiidad  piw^ment,  indooed 
Paul  bo  refbse  to  pay  the  bolls.  Suppose  Liaardi 
had i^li^  to  Uisa for  payment  of  the  billaontho 
14Ch  l*d>.,  and  Misa  had  refused  payment,  I 
entertain  no  doabt  that  Lizardi  might  datb  sued 
him  npon,  the  oontract;  Misa's  onlr  remedy  agautat 
Lizardi  bung  upon  tiie  bills,  which,  sapposing 
tiiey  had  then  been  refused  payment,  he  might 
have  been  able  to  make  arailable  by  way  of  set- 
off again^  Lizardi's  claim.  I  haTs  no  doubt  that 
aa  between  Misa  and  Lizardi  there  was  a  sufficient 
oonudeEatiou  for  the  cheque  npon  which  the 
action  is  brought.  It  was  conoeded  that  if  your 
Lordships  are  of  that  opinion  it  disposes  of  tho 
entire  case.  But  the  Court  of  Etohequer 
Ghan^bor  damded  in  &vour  of  the  plaintiffs  on  a 
totally  different  groond.  Lifsh,  J.,  in  ddiTOzing^ 
the  jadgmenfe  of  that  ooort,  said  (L.  Bap.  lO- 
Ex.  160),  "We  think  it  muBt  be  aasumed  on  the 
foots  stated  in  the  oaae  that  if  the  action  had  beea 
brought  by  Lizardi  the  defendant  would  have 
had  a  good  anawv  to  it,  on  the  ground  either 
of  frand  or  failure  of  oonsideratioo,  it  matters 
not  wluoh.  The  only  question,  therefore,  ia 
whether  under  the  droumstaneea  stated  the 
plaiatiffa  are  to  be  considered  the  holilars  of  the 
oheqne  for  valae."  And  Lord  Coleridge,  C.  J., 
expressed  an  opinion  that  they  were  not  The 
lewmed  counsel  for  the  appellant  argned  that  Glyn 
and  Co.  were  not  holders  of  the-cheque  for  value, 
because  the  dooumemt  handed  to  them  by  Lizardi 
on  Feb.  13th,  dated  the  14th,  upon  the  delirery 
np  of  which  the  dieqae  waa  i^ven,  waa  either  a 
Toid  inatmment  nndm  the  Stamp  Act,  or  was  a 
mere  order  to  Glyn  and  Ga  to  ooiueot  the  monej 
for  Limdi.  The  groond  npon  whioh  it  is  alidad 
that  the  inatmment  was  void  is  that  under  the 
existing  Stamp  Aot  (33  A  34  Vxit.  c  97),  bills 
and  drafts  payable  on  demand  are  liable  only  to 
one  fienny  duty,  but  a  higher  duty  is  imposed  on 
bills  payable  any  time  after  date,  and  that  this 
bill,  given  <m  Feb.  13th,  payable  on  the  14th,  was 
in  fhct  payable  at  a  future  day,  and  therefore 
oogfat  to  have  been  impressed  with  the  higher 
stamp.  I  am  at  a  loaa  to  see  how  the  instmment 
in  Queslion,  whether  bill  or  draSb,  can  bo,raiiarded 
aa  naving  been  post  dated.  There  was  not  the 
aUghtest  object  post  dating  the  instrument  to 
secure  any  advantage  of  any  kmd  to<eiUwt  party, 
.  bnt  Liaardi  being  entitled  to  reeeive  Ibom  Misa 
the  sum  of  19991. 3».  on  14feh  Feb..  aad  net  before, 
baring  bam  prosaed  hj  Glyn  and  Go.  for  the 
ndootioii  of  hu  defalk  and  having  in_oonaeqaenc» 
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of  tbe  prownre  on  the  13tb  poid'to  them  oertatn 
cheqaea^  gave  them  on  the  Mune  day  in  additkm 
this  draft  upon  Miia,  which  he  dated-  qa  tbe 
following  day,  being  Uie  earlieBt  time  at  whidi 
it  oonld  DO  available.  How  can  it  be  pOBsibly  eaid 
that  thiB  draft  or  order  so  given  is  not  properly 
atamped  P  It  may  be  said  to  be  conatruotively  a 
trauBaction  of  tne  following  day.  Supposing 
Hisa  conld  have  impeached  the  docament  on  this 
objection  to  tbe  stamp,  which  is  by  no  means  clear, 
be  never  did  so,  bat  throngfa  bis  agents  said  it 
wonld  he  paid.  There  being,  therefore,  no  objec- 
tion made  to  its  validity,  the  delivering  it  op  to 
Misa  constitated  a  samdent  consideration  from 
Glyn  and  Go.  for  the  oheqoe  which  they  received 
in  ezohimgR  for  it.  Is  was  farther  argaed  that 
Qljtk  and  Go.  did  not  receive  the  order  npon  Misa 
tbemadves,  bat  mmly  to  enable  them  to 
odleot  the  amoanfe  of  it  forlJEairdi,  and  therefwe 
their  par^g  with  it  for  the  ohmqm  wm  no  oon> 
eideratkm  moving  frmn  them.  The  answw  to 
this  argument  lies  in  tbe  statement  in  the  special 
ease  that  Lisardi,  being  largly  indebted  to  Glyn 
and  Go.,  and  they  having  been  for  many  days 
previoDBly  to  IStn  Feb.  "  urgently  preesing  him 
to  rednce  the  amoant  of  his  indebtedness,"  he  on 
13th  Veh  gave  them,  with  other  oheqnee  to  the 
amount  of  &9251.  ba.  8d.,  this  order  on  Ifisa, 
evidently  to  be  applied  in  redaction  of  his  debt. 
Bat  sapposing  it  was  merely  paid  in  bv  Lizardi 
to  Olyn  and  Co,,  they  would  have  had  a  lien  npon 
it,  and  if  it  was  avaifiable  against  Misa,  the  giving 
it  up  for  the  oheque  was  the  parting  by  GHyn  and 
Go.  with  a  security  which  was  Tuoable  to  them. 
The  ouie  in  the  Xxebeqoer  Cbamber  tamed 
entirely  npon  the  qnestton  whether  the  pre- 
existiiw  diebt  from  Zaaardi  to  Olyn  and  Ca 
fdrmed  a  snfficienc  consideration  for  the  dieqne 
on  which  the  action  was  bronght,  Lord 
Ooleridge,  G.  J.,  differing  from  tbe  rest  of 
the  judges,  being  of  cpmion  that  it  did  not. 
It  is  nnnecessarr  to  enter  into  this  qoeation.  The 
eoart  dedded  tne  case  upon  the  assnmptdon  that 
IdBardi's  order  was  worthless,  and  that  therefore 
the  ^ving  it  np  by  Glyn  and  Ca  oonld  form  no 
consideration  for  the  cheque  they  reoeired  in  ez- 
<diange.  This  being  removed  out  of  the  way,  tbe 
pre-existing  debt  was  tbe  only  consideration  which 
coald  be  a  foundation  for  their  claim.  I  have 
already  expreesed  my  opinion  that  Hisa  would 
have  had  no  d^ence  to  an  action  bronght  by  Lisardi 
tipMi  the  draft  or  order  npon  him,  ud  that  draft 
or  order  having  been  given  by  Iiinrdi  to  Glyn 
and  Go.  towards  payment  of  his  debt  to  than,  the 
giving  np  that  doenment  was  nndoabtedly  a  detri- 
ment to  Glyn  and  Go.,  which  amounted  m  law  to 
a  snfiBdent  oonsidmfation,  moving  fVom  them  for 
the  oheque  which  was  snbetitnted  for  it.  As 
already  mentioned,  it  was  admitted  by  tbe  learned 
■counsel  for  the  ap[>ellant  that  if  yonr  iKtrdsbipa 
were  of  ofnnion  that  there  was  consideration 
between  Lisardi  and  Hisa,  it  disposed  of  tbe 
whole  case.  I  submit  to  your  Lordships,  tbsre* 
fore,  that  the  jadgment  of  the  Court  of  Ikohequer 
Chamber  should  be  affirmed. 

Lord  Hathbslbt.— My  Lords,  I  agree  in  the 
opinion  which  has  been  prononzioed  by  my  noble 
and  learned  friend.  The  case,  althongh  it  has 
reqinred  oonrideraUe  tinle  for  its  fhU  disonsdim, 
is  radaoed  to  really  Tory  shcrt  heads  d  anrnment. 
Hie  first  question  which  arises  for  oonsMeraUon 
is,  what  was  the  podUon  of  Hisa  witii  leferenoe 
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to  Lisardi  on  Feb.  14,  the  daj  on  whioh  he 
his  dieqne  to  Glyn  and  Ca,  nndar  the  circum- 
stances to  be  afterwards  mentioned  P    Now,  as 
rmrds  Lisardi,  Ifisa  was  in  this  position.  He 
had  bought  of  him  bills  npon  Cadis,  for  which  he 
had  en^ed  to  pay  19991.  3«.    The  terms  of 
tbe  contract  were  that  Lisardi,  having  procnred 
and  handed  to  Misa  bills  payable  at  Cadia  for  a 
certain  amount  (it  was  not  the  same  amonnt,  but 
an  amoant  for  whioh  the  sum  of  19991.  3<.  was 
to  be  paid  in  cash),  Misa  would  immediately,  on 
or  before  tbe  next  post  day,  whioh  I  think  was 
the  14t.h  Feb..  pay  to  him  the  sum  of  1999J.  3*.. 
althongh  tbe  bills  themselves  would  not  be  pay- 
able nutit,  I  think,  eleven  days  afterwards,  namely, 
the  25tii  Feb.  On  the  14th  Feb.,  therefore,  Lizardi 
was  in  a  position  to  demand  payment  tcitm  Hisa 
of  the  snm  I  have  mentioned — 19991.  3*.  We 
have  no  evidnoe  before  na  of  the  coadikion  ef 
things  at  thAt  time  witii  regard  to  Umcdi's 
solvency  or  insobrmuy.  All  that  appears  Is  that 
Messrs.  Glyn,  to  whom  he  was  lai^jely  indehted, 
but  to  whom  he  had  also  given  very  larHe  aeoari- 
ties  in  appearance,  thouirh  th^  ware  not  all 
genuine  or  valuable,  had  their  doabts  or  mis- 
givings about  his  solvenovt  and  were  pressing  him 
for  payment.  Bat  tbe  bills,  having  bean  prooared, 
88  I  have  said,  bad  gone  out  to  Cadix,  and  had 
reacbed  their  destination.    They  had  not  been 
presented  for  payment  at  that  time,  beoaose  they 
were  not  to  be  dae  until  the  26th  Feb.,  bnt  they 
were  in  the  hands  of  Misa  abroad,  ready  to  be 
nsed  according  to  tbe  bargain  he  had  enterad  into 
with  Lisardi.  That  bdng  tbe  position  of  tilings 
between  Hisa  and  Liiardi,  I  eaiiDot  have  any 
donbt  whatewr  that  at  that  time  there  waa  a 
foil  oonsideration  brtwesn  tiiem.    The  aabae- 
qoent  events  wfaibh  made  that  outndwatioii  fiul 
cannot  be  taken  into  aooonnt  in  estimatiBg  their 
position  at  that  time,  and  the  position  oE  Liaardi 
towards  a  third  person  who  would  be  ignorant  of 
tiie   duty  that  he  owed  to  Hisa,  Hte  deCan- 
dant,  and  the  possibility  of  Mitn  bdng  in  oonse- 
qnenoe  of  foilure  in   that  duty  on  his  part 
entitled  to  say  that  as  between  him  and  Lintrdi 
in  the  subsequent  events  which  happened  the 
consideration  had  foiled.   This  being  tbdr  posi- 
tion, we  find  on  the  one  band  that  as  between 
Messrs.  Glyn  and  Ca,  the  plaintiiEs,  and  Linrdi, 
Hessrs.  Glyn  and  Co.  were  so  far  in  doubt  as  to 
his  solvency  at  this  date  that  they  had  beqpin 
to  press  him  before  ^  12tfa  Feb.,  Uiroiurh  the 
mediam  of  (me  of  their  partaers,  Hr.  Coxrie, 
with  reforenoe  to  paymoit.  Ltsar^  assnrad  Hr. 
Onrrie  that  he  waa  mistalMa  in  hia  aupiaioas.  and 
handed  him  a  Kst  of  the  seonrities  deporited  wUh 
tiie  plaintiffs.  Hr.  Onrrie  still  not  bsnw  aati^Bed 
with  what  Lisardi  had  sa^  continued  to  presa 
him  to  reduce  his  deM.   On  13th  Feb.  Lisardi. 
under  this  pressure,  paid  in  to  the  credit  of  his 
drawing  aooonnt  at  Messrs.  Glyn's  two  i^eqaea, 
making  together  69252.,  and  on  that  same  d»y,  tbe 
13tb.  he  himded  this  document,  on  which  so  mo^ 
argument  has  taken  plaoe,  to  Hr.  Onrrie.  The  doca- 
ment is  partly  writtm  and  partly  printed,  bnt  the 
only  observation  whioh  ansae  upon  that  is  that  the 
fact  of  some  words  being  printed  shows  ttufc  tb« 
particular  form  of  the  transaction  was  not  nn 
uncommon  one  as  between  parties  dealing  in  mat- 
ters <rf  this  character.  Tbn  only  enibmation  we 
have  (rf  it  is  Uiat  we  an  told  tluit  Hr.  Onrrie  dr- 
t  posed  at  the  trial  that  it  was  ns^  for  Liswrdt  lo 
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sell  bills  on  the  Exohange,  and  then  to  draw  an 
order  lifce  the  present  on  the  porchatier  of  the  bills, 
aai  that  that  is  the  nsnal  oonrse  of  business  when 
Wlh  are  «dd.  It  was  also  dqKwed  hy  Mr.  Gnrrie 
that  each  orders  are  sranetimes  accepted  by  firih^ 
ing  "  accepted**  across  them,  that  is  by  the  person 
on  whom  th^  are  drawn  writing  bis  name  across 
the  paper  icakinfif  it  payable  ac  his  bankers.  A 
good  deal  of  ugament  has  arisen  as  to  whether 
this  document  is  to  be  treated  as  a  bill  of  ezchau^ 
or  whether  it  is  to  be  treated  simply  as  an  authority 
authorising  Messrs.  Glyn  md  Co.  to  collect  this 
debt  due  to  Lizardi  from  Hisa.  Now,  if  I  be  ri|;bt 
in  the  conclusion  I  have  come  to  that  at  this  time 
there  was  a  good  debt  constituted  between  Lizardi 
and  Misa,  and  that  Lixardi  was  then  in  a  position 
to  have  demanded  payment,  it  does  not,  I  appre- 
hend, become  Tefy  material  what  the  exact 
charactered  this  document  was.  Snpposing  it  to  be 
necessary  to  hold  it  to  be  an  authority,  I  do  not 
m&,  regard  bmng  had  to  the  'jien  whidi  bankers 
bavB  upon  all  documents  whiflb  are  placed  in  thc^ 
hands  by  oastomen  who  are  indebted  to  them  in 
the  csonrse  of  their  banking  traasaotunu,  that  it 
would  make  any  Tery  important  differenoe  whether 
it  were  held  to  be  an  authority  or  a  bill  of  ex- 
change, but  agree  with  my  noble  and  learned 
friend,  that  tooking  at  the  whole  character  of  the 
transactioa,  we  should  err  ia  holding  this  to  be  a 
poet-dated  instrument,  that  is  to  say,  post-dated  in 
such  a  manner  as  to  defraud  the  revenue.  It  was 
an  instrument  payable  after  date.  It  was  not 
payable  on  demand  besause  it  was  delivered  on 
ISbb  Feb.,  and  it  was  not  pay^le  until  the  14tb. 
Not  being  payable  on  demand  it  was  liable  to  a 
higher  duty,  it  is  said,  than  a  penny  stamp.  I 
uprehend  that  it  would  be  mistaking  altogether 
the  chuaeter  (tf  the  instrument  so  to  hold,  because 
it  appears  that  the  whole  oharftcter  and  nature  of 
sba  tasosaction  was  known  to  Messrs.  Glyn  and 
Ca^  and  th^  would  therefore  be  perfectly  wM 
wnm  that  this  money  could  not  be  received 
either  by  them  or  by  Lizardi  or  anyone  dse  untU 
14th  Feb.,  whidi  was  the  day  whim,  aooording  to 
the  contract  with  Misa,  the  money  was  payable, 
and  on  no  earlier  day  whatever.  All  that  can  be 
said  about  the  transaction  is  this :  Lizardi,  being 
hard  pressed  1^  Messrs.  Glyn  for  securities,  repre- 
sents to  them  that  he  has  a  debt  of  10991.  St.  due 
to  him  from  Misa,  and  he  says  I  will  do  this  in 
order  that  you  may  be  quite  safe  :  this  debt  is  not 
liayable  until  the  14th,  and  I  cannot  give  you  any 
risht  to  receive  it  until  that  day,  because  it  is  not 
dde  till  then ;  yoa  know  that  as  well  I  do,  but  ia 
order  to  give  yon  all  possible  security  I  will  leave 
this  dooomentat  yonr  bank,  so  that  when  the 
nxmey  becomes  due  yon  ma^  be  ia  a  position  to 
|K>  BDd  daniaad  payment  of  it.  I  apprehend  that 
uwtis  modi  more  the  duwacter  of  the  transaction 
than  hfdding  it  to  be  a  mere  authority  for  the 
ooUeetion  of  the  money.  If  it  were  necessary  so 
to  hold  I  should  be  prepared  to  hold  that  Messrs. 
Glyn  had  a  right  of  lien,  holding  this  document 
in  their  hands,  nntil  the  time  came  when  they 
would  call  on  Misa  to  make  t^e  payment  under 
Lizardi's  contract.  It  was  a  document  which  they 
might  hand  over  to  Misa  to  have  the  words 
"  accepted,  &c,"  written  across  it,  or  to  have  the 
meot  made,  according  as  th^  were  disposed  to 
In  (act  Messrs.  Glyn  took  the  course  of  going 
to  Misa  on  the  day  it  was  dated,  and  asking  him  if 
it  would  be  paid.    Misa's  agent,  Pritchett^  said 
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with  some  indignation  that  it  would  oertunly  be 
paid,  and  tendered  then  and  there  his  cheque  for 
the  payment.  That  having  been  done,  it  seems  to 
me  to  be  of  Tety  little  importance,  as  I  said 
belsre,  in  what  oapodty  this  document  was  given. 
Prit^ett  reot^ised  that  on  that  d»  there  was 
this  due  to  Lizardi  ot  1999Z.  St.  He  saw 
that  it  was  directed  by  Lizardi  to  be  paid  to  Glyn's, 
instead  of  being  paid  to  himself,  and  when  the 
instrument  was  presented  to  him  for  Misa  he  said, 
It  shall  be  paid,  we  are  ready  at  ttiis  moment  to 
give  yon  a  cheque  for  it;  and  if  he  had  done  so,  I 
suppose  no  questi<m  could  have  arisen  in  this 
matter,  which  has  caused  so  much  litigatiou  since 
then.  But  Messrs.  Glyn's  clerk  declined  to  give 
up  the  document  for  the  cheque,  and  very  pro- 
perly, because  be  bad  no  authority  so  to  do.  He 
thereupon  returned  to  the  bank  with  the  document, 
and  in  the  course  of  the  afternoon  Misa's  agent 
sent  a  cheque  for  1999Z.  3«.  to  the  bank,  and 
Glyn's  were  content  to  delirer  up  the  document 
in  excAiange  for  tin  dieqne,  and  so  they  became 
possessed  of  that  oheone^  axid  Fritohett,  on  bdialf 
of  Misa,  obtained  possession  of  the  document 
signed  fay  LisardL  It  appeara  to  me,  therefore, 
that  as  between  Glyn's  and  Misa  the  court  below 
were  right  in  saying  that  there  was  a  document  of 
value  to  Glyn's  which  bad  been  deposited  with 
them  cm  the  13tb  to  be  put  in  force  in  the  mode 
in  which  alone  it  could  be  put  in  force  on  the  14th, 
and  that  the  cheque  was  given  in  consideration  ot 
the  delivery  up  of  the  said  document.  As  I  hare 
said,  if  it  were  necessary  I  should  be  prepared  to 
bold  that  in  this  case,  aooording  to  the  decision  in 
the  case  of  Brandao  v.  Bamet  (6  M.  &  G.  680 ;  V2 
Gl.  &  v.  787),  that  the  custom  of  bsnlrars  is  now 
perfectly  well  established,  and  must  be  kn>>wn  to 
every  mercantile  person  in  the  City  of  London, 
Hisa*  like  othov,  is  boond  by  his  knowledge  of 
that  coBtom.  Of  oonrse  he  must  have  bem  per- 
f ecdy  wen  awan  tiiat  aU  numeys  paid  into  a  bank 
are  subject  to  alien,  and  that  alldoeamentB  as  welt 
as  monevs  deposited  with  a  banker  are  subject  on 
the  banker's  part  to  a  lien  in  rasi>eot  of  any 
balance  that  may  be  due  to  him  from  his  customer. 
When  Misa's  agent  paid  in  this  cheque  due  to 
Lizardi,  he  was  aware  that  it  was  goii^  into 
Gtjn'a  bank;  the  very  document  he  got  in  ex- 
change for  it  informed  him  of  that  fact.  In  truth. 
Lizardi,  being  at  that  time  in  a  position  in  which 
he  himself  could  have  demanded  the  money, 
executes  this  negotiable  instrument  with  every 
intent,  as  Misa  knew,  of  paying  it  into  bis  bsnkerD, 
and  giving  the  bankers  that  lien  npon  ib  whiohtbe 
case  I  have  referred  to  decided  that  they  had  upon 
all  documents  whieh  came  into  their  hands.  I 
will  advert  to  the  ground  upon  which  Lord  Cole- 
ri^,  OJ.t  rested  his  opinion.  That  opinion,  of 
oonrse,  makes  one  pause  in  coming  so  confidently 
to  a  conclusion  as  one  otherwise  might  have  done, 
still  I  cannot  say  that  I  hare  any  doubt  in  my 
own  mind  as  to  the  correctness  of  the  conclnsioa 
to  which  I  have  come.  The  case  of  Da  la  Ohan- 
metU  v.  Th*  Bank  of  England  (9  B.  &  0.  208> 
does  not  seem  to  md  to  mtve  any  bearing  upon 
this  case.  There  is  no  evidence  tlwt  any  question 
was  there  raised  as  to  tm^  right  of  lien  as  between 
the  parties  who  were  acting,  the  one  as  principal, 
and  the  other  as  i^nt.  It  appeared  from  the 
circumstances  of  that  case  that  the  party  suing 
was  suing  simply  as  an  agent  of  a  person  wbo 
was  bonnd  to  snow  that  he  had  aiv$u  good  and 
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Ttloable  oonnderation  and  althoogh  aomethyig 
is  Mid  in  the  caae  of  its  being  simply  a  debti 
doe^  and  nothing  more,  there  is  nothing  said 
aboot  there  being  a  right  of  lien  whiofa  authorised 
him  to  lay.  Whatever  comes  into  my  hands  I  am 
entitled  to  hold  as  aigatnst  yon  in  respect  <tf  a 
balanoa  that  is  dne  to  me.  I  think  in  the  present 
case  the  circnmBtanoe  of  ^tat  lien  is  qnite  snffi- 
oient  <rf  itself,  witlwat  any  proof  of  additional 
acts,  either  dcnie  or  forborne  to  be  done  on  the 
put  of  Keesm.  Glyn.  On  the  other  hand,  look- 
iDg  furly  through  the  erideoce  in  the  case,  and 
looking  espeoiany  at  the  pressnre  which  was  be- 
ng  pnt  by  Glyu  npoa  LusMrdi  for  payment,  I 
am  not  ]>repared  to  say  that  there  was  not  a  for- 
bearing in  respeot  of  the  deliTwy  oC  the  first 
instntment,  beoance  if  thai  instniment  had  not 
beoi  put  into  their  ai^e  custody  on  the  13tb,  they 
might  hsTe  been  then  in  the  poBiti<m  to  parsoa 
their  aospioioDS  to  the  fall  resnit,  to  hare 
analysed  that  list  of  secnritieB  as  to  whicfa  Mr. 
Cnrrie  had  already  erpressed  his  misgivings, 
and  to  have  taken  proceedings  upon  the  13th 
to  bring  lazardi  to  that  state  of  avowed  and 
open  bankmptoy  that  he  was  afterwards  obliged 
to  confess  himseJf  to  be  in.  They  did  nothing  on 
13th,  and  I  think  that  alone  wocld  be  a  snffii- 
amt  tort)earanoe.  On  the  whole  case  I  hold  that 
Idsardi  was  in  a  oonditioa  to  demuid  that  pay- 
ment, that  that  payment  was  made  to  bin  ay  a 
nwotiable  iastrnmant,  on  Uis  footing  (tf  the 
aonovled«nent  (tf  a  previoiu  inafemmeiit  which 
had  been  drawn  for  the  recognition  en  IGsa'a 
part  of  his  debt,  and  that  he  was  ntiUsd  so  to 
deposit  that  instrument  with  his  banlnrB,  as  to 
entitle  them  to  sue  in  their  own  names  for  pay- 
ment of  that  instrument,  which  they  have  done, 
wildioat  beinj^  afEeoted  with  any  oE  the  con- 
seoaenoes  which  might  subsequently  ocour  on 
Feo.  25,  from  the  dishononring  of  the  bills,  and 
the  &ilnre  of  consideratioo.  It  appears  to  me 
that  it  would  be  a  very  serious  thing  mdeed  in  its 
effect  upon  the  numerous  transactions  carried  on 
by  means  of  cheques  in  the  City  of  London  if  we 
were  \o  hold  that  any  bankers  holding  those 
enormous  drafts  which  are  drawn  daily,  and  which 
we  read  d  in  the  aoooanta  at  the  transaotionB  of 
the  Clearing  House,  are  to  be  exposed  to  an 
inqnixy  as  to  what  eqoities  may  sufaeist  between 
any  one  of  their  oustomers,  upim  all  of  whose 
documents  delivered  to  them  they  have  supposed 
themselves  to  have  a  lien,  and  third  persons,  so 
that  they  might  find  themselves  afiected  with 
eqnitiea  with  regard  to  that  customer,  and  conse- 
qneidily  be  unable  to  give  that  credit  which  their 
ng^t  of  lien  at  present  enables  them  to  give,  and 
thereby  contributes  so  much  to  canying  forward 
the  vast  trade  of  this  metropolis. 
Iind  CHagav  oononrred. 

Judffmmt  of  (he  Oouri  of  SxtSimmr  Chamber 
ajprmed,  and  appeal  aimnieteawUh  coats. 

Solicitors  for  the  ^pellant,  Davjea,  Soru,  and 
Bolph. 

SolidtOTs  for  therespondents,ifi*rr(^,£rfi<c&MM» 
and  Oo. 


[Fur.  Ca 


Intttcial  Committee  of  tfje  ^ribg  Cotmcif. 

Thvindaig,  March  30. 

(Pramt,'  the  Bt.  Hons.  Sir  J.  W.  Goetixs,  Sir 
B.  J.PmuuKOBi,  Sir  Monuui  Smv^  and  Sir 
BOBDIt  OouuBn.) 

The  I7oBKiL(a). 

OolUti<m~Praetic9—Vioe-AdmiraUy  ComrU — Pre- 
luwinary  AeU—JSaamination  of  wUnMMO—Btde- 
of  the  road—BegulaHoM  far  ffoe  anim^  eoOi- 
MOfM  at  8ea»  Art».  15. 16, 18. 

Th«  form  f4  praUmmary  Aett  ww  m  hm  in  f As 
Sxgh  OovrtofJmtieo  tn  eoUinoN  eatos  ehouJd  be 
ved  in  eimiar  easee  in  As  VieifAdmiraUjr 
Oourta. 

In  eoUinon  eaueea  tn  the  Vtee-AdmiraUy  Courts 
wUrtesaes  shoiUd^  as  far  as  possible,  be  examined 
Tiv4  voce  before  the  court,  not  upon  mitten  in- 
torrogatorisa  before  an  officer  of  the  court  prior 
to  Oie  hearing. 

A  sailing  vessel,  meeting  a  steamer,  is  bound  to- 
heep  her  couree,  and  it  is  not  Oie  rule  of  G^e  road 
that  ahe  should  port  her  hdm  oi»  nearing  the 
eteamer,  auek  a  deoiation  from  the  rules  oemjf 
aUouted  oTi^i  under  eirewnstaneea  of  immediaie 
danger. 

This  was  an  i^ipeal  from  the  decision  <^  the  JoA^ 
ot  the  Yioe-Achniralty  Court  of  Canada,  in  a  sait 
brought  by  the  respondents  against  the  appellant 
for  i£ansges  sustained  by  them  by  reason  al  a 
collision  iMtween  the  Jamea  Beed,  carrying  a  cargo 
of  copper,  ot  which  the  respondants  weio  ovnan, 
with  tne  Norma,  <^  which  tiie  appeUant  is  owner. 

Tbe  collision  in  ques1»on  ooonired  in  the  rivor 
St.  Lawrence,  between  Bio  and  Qu^mc,  and 
between  10  and  11  p.m.  of  the  11th  Ang.  1874. 
The  wind  was  aW.  or  B.W.  fay  W.,  a  moderate 
breeae;  tiie  night  was  clear,  and  the  tide  was 
ebb.  The  JasMs  i9e«d,  a  three-masted  schooner, 
of  156  tons,  with  a  orew  of  eight  handa  and  » 
pilot,  was  going  down,  and  the  Norma,  a  steam- 
ship, of  653  tons,  with  a  crew  d  twenty  handa 
and  a  pilot,  was  gomg  up  the  river.  Both 
vessels  had  their  proper  rwulation  lights.  Tbe 
parts  of  the  two  vessels  which  first  came  in 
oollision  were  thn  port-bow  of  the  Jamea  Seed  uid 
some  part  of  the  starboard-bow  d  the  Norwta. 
The  James  Seed  sunk  lUmost  immediately,  wiUt 
the  loss  of  five  lives. 

On  these  pconts  both  parties  were  i^preed. 

The  remaming  facts  of  the  case  as  stated  in  the 
preliminary  Act  and  libel  filed  on  behalf  of  the 
respondents,  were  substantially  as  follows : 

The  James  Seed,  making  about  four  knots  an 
hour,  was  heading  N.E.  by  E.,  when  the  bi^^gb 
and  red  lights  of  the  Norma  were  observed  from 
two  to  three  miles  off,  about  a  point  on  the  aior- 
board-bow.  The  hdm  of  the  Jamea  Seed  was  pot 
to  port,  and  the  lights  were  bronght  on  the  porl- 
bow.  The  Jamee  Seed  then  steadied  her  helm  and 
kept  her  course.  After  some  time,  the  f^reen 
light  of  Norma  oame  in  sight  Those  on  board 
t&  Jamea  Seed  then  hailed  the  Norma  (which  waa 
then  coming  directly  upon  them),  to  port  her- 
helm,  and  put  their  own  hdm  hard-a^rt.  He 
Norma,  however,  starboarded  her  helm,  and 
without  stopping  or  reversing  her  engOMs,  oame- 
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into  collision  with  the  James  Seed,  with  snch 
Tiolence,  as  to  do  the  damage  already  Toentioned. 

The  case  of  the  Norma^  aa  stated  in  the  re- 
sponsive allegation,  filed  on  hohalf  of  the  appel- 
ianta,  was  a  (oUowb. 

5.  "Diat  at  aboat  lialf-paafc  10  o'olook  at  night,  of  the 
mHA  nth  Aug.,  the  J?l»rma,tb«i  gtHBgatiheTmof  abont 
Mven  knots  per  lumr,  and  beiiv  a  few  milM  froaa  Bio,  the 
look  oot  man  reported  a  light  aboat  two  idUm  off,  a  litile 
on  the  port  bow,  whioh  was  first  sappooed  to  be  a  white 
light,  bat  wbiob  snbesqiwBttr  proved  to  be  a  green  light 
of  a  vessel  oomingdowa  the  liver,  whidi  said  vsMelwai 
■sabsegoentlf  aaoertalned  to  be  tiie  Jomw  BeaA. 

7.  l%at,  immedistefy  upon  the  said  light  being  re> 
ported,  the  said  pilot,  Joseph  Lavoie,  psroeiving  the 
veacel  ooning  down  the  river  to  be  a  sailing  vssesl,  gave 
the  order  to  pat  the  helm  hud^ustarboera,  wbidi  wder 
was  obeyed,  and  the  green  light «[  the  Jomes  Sss^  wae 
thereby  biooght  abont  a  pdnt  on  tlie  starhoaxd'bow  of 
the  ^orma,  i£e  JRmno,  as  a  stsasn  vessel,  giving  way  to 
the  JafflMOMd. 

8.  That  the  green  light  of  the  Samm  SmcI  remained 
visible  to  the  people  of  the  Jfonaa  antil  a  few  mlnates 
before  the  oolliaion,  when  saddenlj  the  Jam**  Seed  pat 
her  helm  hard-a>port,  bringing  herself  right  aoross  the 
bows  of  the  Norma,  snd  disclouiig  her  red  light. 

9.  That  the  peopie  on  board  of  the  Xorma  sfaontsd  to 
those  on  board  of  the  Jotnsa  S«<d  to  pnt  her  helm  a-etar- 
board,  but  the  Jamet  Bted  ocmtinaed  to  pay  off  to  star* 
boud,  keeping  her  hdm  hard-a'port. 

10.  That  thereby  a  ooQision  was  rendered  inevitable, 
'Uie  Norma  atrikine  the  James  8e«d  in  her  fore^rigging, 
the  James  Bted  etuing  immediately,  and  oarrving  with 
her  the  starboard  anehor  and  six^  Mhoms  of  obun  erf 
the  Norma,  and  making  an  immense  hole  in  the  fwward 
oompartment  of  the  Norma,  whieh  for  some  time 
threatened  the  safety  of  the  ship. 

11.  That  inmedii^ely  tbat  there  appsamd  any  danger 
of  ooDiiion  the  engines  of  the  Norma  were  stopped,  and 
then  tevvsed. 

The  canse  came  on  for  hearing  before  the  jadge 
of  the  Vice-AdminUtiy  Oonrc,  assisted  hj  oaatiad 
assessors,  the  evidence  of  several  witnesses,  taken 
before  the  r^pstrar  of  the  court  previously,  was 
read,  and  the  preliminary  Acts  were  opened. 
The  preltminftry  Acts  ware  those  ordinarily  in  use 
in  the  YicfrAdmirdty  Gonrts,  and  did  not  contain 
all  the  qaeations  and  anawara  ocntained  in  the 
prelimiiuiTT-  Acts  in  nse  in  the  High  Ooort  of 
Jostice  of  England.  The  following  are  wanting : 
■"VI.  State  and  force  of  tho  tide;"  "VIII.  The 
lighta,  if  any,  carried  by  her  ;*'  "  X  Tlio  lights, 
if  any,  of  the  other  vrasel  wbiob  were  first  seen ;" 
"  XI.  Whether  any  lights  of  the  other  vessel  other 
than  thoso  first  seen  cams  into  view  before  the 
collision."  The  learned  judge  submitted  certain 
questions  to  the  nantictd  assessors,  whioh,  with 
the  answers  thereto,  were  as  follows ; 

Ist.  Whetherafterthevesselssightedeachother 
they  bad  Itime  to  take  the  neoessary  precaations  to 
prevent  the  coUinon  which  followed  P  Annnr. 
Tes. 

2Qd.  Whether  the  steamer  at  any  time  after 
seelDg  the  schooner's  light  ^oald  have  ported  her 
helm  aad  whether  she  panned  a  proper  coarse  in 
putting  it  to  ttarbeard  when  she  did  F  Answer. 
THie  steamer  on  seong  the  Bohooner^s  green  lia^fc 
a  little  on  her  port  bow  should  hare  stopped  Eer 
engines  to  asoertwu  the  exact  position  of  the 
schooner  and  then  acted  aooordtngly. 

3rd.  Whether  the  sohomier  was  to  blame  in 
portiog  her  helm  instead  of  keeping  her  course  P 
Answer.  The  schooner  in  porting  ner  helm  fol- 
lowed the  rule  of  the  road  and  was  not  to  blame. 

4th.  Whether  the  schooner  by  porting  foiled 
the  manoeuvre  of  the  starboard  helm  of  the 
eteamer  or  the  steamer  by  starboarding  defeated 
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that  of  the  schooner's  porthelmP  Answer.  The 
steamer  seeing  that  she  was  nearing  ^le  schooner 
so  rapidly  should  have  stopped  and  reversed  full 
speed  instead  of  starboarding  her  helm,  whioh  hod 
the  eSecb  of  showing  Iter  side  lights  to  the 
schooner,  and  justified  the  latter  in  porting  her 
helm. 

5th.  Whether  the  steamer  was  to  blame  for  not 
having  stopped  her  engines  earlier  than  she  did  ? 
Answer.  Yes. 

6th.  Whether  the  collision  was  inevitable  or 
was  occasioned  by  the  carelessness,  mismanage- 
ment, or  want  of  proper  skill  on  the  part  of  bwi 
vessda,  or  of  either  tmd  which  of  them  P  Answer. 
The  collision  was  occasioned  bv  want  of  caution 
and  experience  on  the  part  of  the  steamer,  which 
ooold  have  avoided  a  collision  by  keeping  to  the 
northward  or  by  stopping  her  engines  in  time, 
whereas  the  schooner  in  porting  her  helm,  to  shew 
her  red  light,  was  following  the  rule  of  the  road, 
therefore  we  consider  the  Norma  is  alone  to 
blame. 

The  learned  judge  then  delivered  judgment, 
which,  after  setting  out  the  facts  and  the  i^ore 
questions  and  answers,  was  as  follows : — 

Stuart,  J.~It  is  beyond  doubt  that  after  sight- 
ing  each  other  both  vessels  continued  their  course 
until  within  abont  half  a  mile  Of  mch  other,  and  I 
majr  add  thatiit  appears  to  me  that  if  neither  had 
deviated  from  her  course  then  they  would  haTO 
gone  clear,  though  they  might  have  passed  nearer 
than  it  was  prudent  to  do,  the  responsibility 
of  the  collision  most  therefore  rest  on  tbe  vessel 
which  altered  her  course  at  the  eleventh  hour. 
The  pilot  and  man  at  the  helm  of  the  Norvta 
estsbtish  that  the^  both  saw  the  James  BeetCs 
green  light  two  miles  off,  and  the  mate  deposes 
that  when  the  schooner's  green  light  was 
aeon  on  the  Norma  the  people  of  the  schooner 
must  have  seen  the  masthead  and  red  lights  of 
the  steamer.  This  is  proved  to  have  been  so  by 
the  pilot  of  the  James  Seed.  The  chief  officer 
the  Norma  says,  "  she  (the  schooner)  would  con- 
tinue to  see  those  lights  uotil  we  starboarded  and 
brought  hear  on  our  starboard  bow  irhm  she 
would  lose  our  red  and  see  our  green  light, 
and  our  green  light  must  have  remained  Tisible 
from  that  time  till  the  collision."  Charles  Dale, 
the  man  on  the  look-oat  on  the  Norma  says, 
"  Dirdctly  after  the  Norma  began  to  answer  her 
starboard  helm  the  James  SeM,  which  up  to  that 
time  had  shown  her  green  light,  then  showod  her 
red  light."  Thus  the  change  in  the  lights  which 
establishes  the  alteration  of  the  course  of  these 
two  vessels  relatively  to  each  other  is  attributed 
by  the  witnesses  who  were  themselves  executing 
the  change  in  the  course  and  observing  its  offset 
to  the  action  of  the  Norma's  starboard  helm,  and 
serves  to  relieve  the  persons  in  cfawge  of  the  said 
James  Seed  of  any  imputation  of  having  contri- 
buted to  this  altered  and  very  dangerous  condi- 
tion of  things.  It  is  made  certain  by  the  evidence 
that  the  schooner,  up<Hi  seeing  the  li(^hts  of  the 
Norma,  took  her  oonrae  and  pnrsaed  it  withoafc 
deviation  until  the  steamer,  then  a  short  distanoe 
off,  opened  up  her  coloured  lights,  and  was  seen 
coming  end  on  on  the  sdiooner,  when,  in  pnraa- 
anoe  of  the  rale,  she  ported  her  helm.  It  is 
equally  certain  from  the  eridenoe  of  the  crew  of 
the  Norma  that  the  steamer  saw  the  schooner'it 
green  light  at  a  distance  of  about  two  miles,  and 
that  she  continued  her  coarse  for  a  fhlj-balf  honr^ 
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BO  MjB  the  pilot — when  she  Btarboarded  her 
helm  and  exhibited  her  coloured  lights  to  the 
schooner.  It  doea  not  appear  to  bare  been  taken 
into  calculation  by  the  peraons  directing  the 
course  of  the  Norma  that  before  the  red  light  of 
the  ateamer  was  shut  oat  and  the  green  light 
anbstitnted  instead  there  wonid  be  an  interraTof 
time  when  both  her  oolonred  lights  wonld  appear 
to  the  persons  on  the  schooner  and  show  a  condi- 
tion inToIring  the  greatest  danger  of  collision 
end  on  and  making  it  a  datj  on  the  schoon^  to 
port  her  helm  in  compliance  with  the  rule  of  the 
road.  These,  then,  are  all  the  circumstances  in- 
fluencing the  reUtiTe  positionsof  these  two  tosbcIs 
immediately  before  the  collision,  which  caused  the 
schooner  to  sink  m  the  spot*  and  the  largest  part 
of  her  crew  to  be  drowned,  to  which  the  uw  u  to 
be  ^tplied.  The  relatjre  dntiea  towards  each 
other  of  these  two  Teasels  under  the  ciroumstanoes 
•re  to  be  found  in  the  Begulationa  for  Frerenting 
Collisions  at  Sea. 

Art.  15. — "  If  two  ships,  one  of  whioh  is  a  sail- 
ing ship  and  the  other  a  steamship  are  proceeding 
in  such  directions  as  to  inTolve  risk  ot  collision, 
the  steamshijp  shall  keep  out  of  the  way  of  the 
sailing'Sbip.' 

Art..  16.—"  Erery  steamship  when  approaching 
another  ship  so  as  to  involve  risk  of^pollision  and 
shall  slacken  her  speed,  or  if  necessary  stop  re- 
verse." 

It  was  held  in  the  case  of  The  Bote  (2  Wm. 
Bob.  1)  that  the  expression  "  giving  way  "  in  the 
Trinity  House  B^iuations  means  not  (tossing  a 
vessel  8  bows,  but  gang  under  her  stem.  The 
term  used  in  the  l»h  artiolfi,  "  Shall  keep  out  of 
the  way,"  appears  to  me  to  correspond  in  meaning 
with  "  giving  way."  In  Uiat  case  a  steam  vessu 
having  three  lights  and  proceeding  at  the  rate  of 
ten  knots  an  hour  came  into  a  collision  with  a 
sailing  vessel  having  no  light,  and  proceeding  at 
the  rate  of  fonr  knots  an  hour.  On  disoovering 
each  other  the  sailing  vessel  ported  her  helm,  and 
the  steamship  starboarded.  The  ateamer  was 
condemned  in  damages  and  costs.  In  the  case  of 
The  Jamet  Wait  (2  Wm.  Bob.  270)  a  steam  vessel 
disoovered  a  sailing  vessel  approachinj^  her,  whioh 
from  the  direction  and  state  of  the  wind  she  was 
aware  must  be  sailing  olosehanled,  bat  from  the 
darkness  of  the  night  was  unable  to  make  out  upon 
whattook.  Itwasheldsheshould(inordertocompIy 
wit^  the  general  rule  which  obliges  a  steamer  to 
fftre  way  to  a  sailing  vessel)  have  at  once  stopped  ; 
nor  engines  until  she  had  ascertained  the  exact 
course  of  the  other  vessel,  and  should  not  by 
mere  surmise  put  her  helm  one  way  or  the  other. 
The  defence  set  up  on  behalf  of  the  steamer  that 
die  had  ported  her  helm  was  not  deemed  snfB- 
oient.  llie  first  of  these  decisions  held  the 
steamer  answerable  for  the  ooUiaion  for  putting 
her  helm  aslarboard  instead  of  aport.  The  second 
held  the  ateamer  answerable  though  she  had 
ported  her  helm,  because  she  had  not  stopped  her 
engines.  Both  of  these  decisions  militate  against 
the  Norma.  With  these  decisions,  and  the  opinion 
of  the  Assessors,  in  which  I  concur  to  the  full,  I 
should  have  no  hesitation  in  ooming  to  a  con- 
elusion,  but  I  am  confimied  in  my  views  by  a  J 
dedsion  in  the  Privr  Gonnoit  in  the  case  of  Tiu 
Vtla$giuz  (L.  Bep.  1  P.  C.  Bep.  494).  This  last 
esse  in  its  important  features  is  identical  with  the 
present  one.  The  steamer  VelaaquMt  was  sighted 
Vr  the  Btat  of  Csylm  at  a  snffioient  diitanoe  to 
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have  avoided  a  ooUisioo,  the  steamer  took  no  stops 
until   the  vessels  were  very  near  oaoh  other, 
when  she  starboarded  her  helm,  and  the  sailing 
^sel  ported  her  helm  to  avoid  the  collision* 
which,  notwithstanding,  took  place.   It  wad  held 
that  the  steamer  was  alone  to  blamo,  as  it  was  the 
dut^  of  the  steamer  to  keep  out  of  the  way  th& 
sailing  vessel  provided  she  ooald  do  it  either  by 
starboarding  or  porting  her  hnlm,  and  that  on  tlA 
other  hand  it  was  the  duty  of  the  sailing  veasd' 
to  keep  her  course,  and  that  she  could  only  be 
excused  from  deviating  from  it  by  showing  that  it 
was  necessary  to  do  so  to  avoid  immediate  danger. 
The  Norma  kept  her  course  though  the  danger  of 
this  proceeding  was  apparent  to  the  ^prmtioe 
pilot  whose  suggestions  as  to  the  propriety 
porting  her  helm  before  she  bad  gob  so  near  wa* 
disregarded  by  the  pilot.   The  Norma  then,  as  the- 
Vdaaqtm,  is  chargeable  with  approaching  too 
close,  and  is  answerable  for  a  manoeuvre  whioh 
threatening  a  collision  end  on  imposed  it  as  » 
duty  on  the  schooner  to  port  her  helm,  and  leaves 
the  steamer  with  the  whole  burden  of  the  oooar* 
rence.    I  cannot  do  better  than  reproduce  the 
words  of  Lord  Westbnry  in  the  case  of  The  Oit^ 
of  Antwerp  (L.  Bep.  2  P.  0.  25),  "  It  is  un- 
doubtedly true  in  cases  of  collision  between  a 
sailing  ship  and  a  steamer  that  although  tfaa 
sailing  ship  may  be  found  to  have  been  guilty  of 
miscondnct,  or  not  to  have  observed  the  suUng- 
regulations,  yet  the  steamer  will  be  held  culpable 
if  it  appears  that  it  vras  in  her  power  to  have 
avoided  the  collision.    It  cannot  be  too  much 
insisted  on  that  it  is  the  duty  of  the  steamer 
where  there  is  risk  of  ooUisim,  whatever  may  be 
the  conduct  of  tiie  sailing  veseel,  to  do  everything 
In  her  power  that  can  m  done  oomsistentiy  wi£ 
her  own  safety  to  avmd  the  collision."  To  this 
extent  does  the  law  make  responsibility  weigh 
upon  steamers,  and  as  they  are  independent  of 
the  wind  and  always  under  oommanti,  it  seems 
humane  and  just  it  should  be  so.   Applying  theeo 
principles  of  law  to  the  facts  proved  -  in  these 
cases  as  the  Norma  saw  the  green  light  of  the 
Jamet  Seed  two  miles  off,  when  the  combined 
speed  at  which  they  were  approaching  was  twelve 
miles  an  hoar,  and  a  period  of  time  of  ten  minutes 
only  was  afforded  to  take  the  precautions  neces* 
suy  to  avoid  collision,  I  am  of  opinion  the  NorwiA 
should  then  have  sladEened  speed  so  as  to  be  in  » 
oondition  to  stop  or  reverse  her  engines  if  upoa 
the  nearer  approach  of  the  Tessels  the  eefMr  ot 
the  sailing  vessel  reqoireda  resort  to  that  expCMueiit 
{The  Jamu  Watty  ubi  sup.).   Instead  of  this  the 
Norma  proceeded  at  full  speed  down  to  the  moment 
of  .collision.  I  am  f orther  of  opinion  that  the  attempt 
to  cross  the  bows  of  the  schooner  at  the  last 
moment  was  unseamanlike  and  culpably  haxardonsr 
as  the  event  has  demonstrated,  ana  lastly  the 
Norma  is  answerable  when  so  near  the  schooner 
as  to  involve  risk  of  oollisien  for  having  star- 
boarded  her  helm  when  the  rule  required  tier  to 
port.   {The  Rose,  TJie  VeUuquez)  {vbi  s»p.).  For 
these  acta  of  omission  and  commission  too  owner 
of  the  ^on»a  is  answerable  to  the  promoters  for 
the  catastrophe.   I  decree  against  the  owner  of  th« 
Nomot  and  order  the  nsnal  reference  in  both  caeca 
to  Uie  r^istrar  and  merohants  to  repwfe  oa  the 
damage. 

From  Otis  jndgment  the  owners  of  the  Norma 
appealed,  for  tfis  following,  amongst  other. 
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1.  Bcflsnn  tb«  learned  juig^  of  tb*  eonrt  below 
wwyily  beld  tbat  tbe  eteMner  wh  bound  to  got  oat  of 
ft*  nj  of  tbe  Jamat  Seed  hj  porting  her  bda,  whereei 
•ha  WM  a&titlad  to  do  no  mbat  1^  portbif ,  or  «tar- 
boaiffiar,  or  kaepinc  on  tboat  on  board  her  thoogU 
it. 

S.  Baoaaea  the  ■iewner,  atu-bowdtng  bcr  hdm, 
perfonned  the  datj  impooad  on  her  of  keepiag  oat  of 
tha  TCj  of  th«  J«mfx  Seed,  and  tbe  eridenoa  pravad  tbat 
tbete  wonld  not  hare  been  a  eoUieion  if  tbe  Jama*  Seed 
itad  parfomed  bar  dn^  by  keapinr  her  ooaree. 

S.  BeoaoTC  the  learned  judge  of  tbe  ooiirt  btlow  WTO- 
Mooelr  bald  that  ibe  Jamea  Seed  waa  jnatiftad,  aooording 
to  a  rola  of  tbe  road,  in  porting  and  bard  porting  ber 
bahn,  whamu  there  ie  not  and  «m  not  any  anoh  nue. 

4.  BaoMiaa  the  teamed  judge  wai  wiong  hi  holding 
ihat  tbe  tteamar  ahoold  have  itoppad  or  elaokened  speed 
at  the  thee  be  holds  hi  that  behalf 

5.  Beoaaae  the  eridenoe  prorad  that  tbe  oolUsion  «as 
not  oocaaioned  bjr  anj  negfigwt  or  improper  navigation 
on  the  part  of  the  Soma. 

Milward,  Q.G.  and  E.  0.  ClarJuoth  ior  the 
appellants. 

Brett,  Q.O.  and  W.  G.  F.  Phaiimorii,  for  the 
reroondents. 

The  judgment  of  the  court  was  delivered  by 
SirB.  J.  PniujiiOBX.— This  is  an  appeal  from 
a  decree  of  the  jodga  of  the  Vice*AdmiraIty  Court 
at  Quebec,  in  a  snit  fbr  damages,  the  consequence 
4^  a  collision  between  two  vessels,  the  Jrnnea  Seed, 
a  sailing  vessel,  and  the  Norma,  steamship.  Before 
their  Lordships  approach  the  consideration  of  the 
merits  of  this  case  tbev  desire  to  say  a  few  words 
with  respect  to  the  pleadings  and  the  mode  of 
taking  evidence  in  the  court  below,  ^e  "  Fre- 
liminarv  Acts,"  the  operation  of  which  has  been 
eminently  conducive  to  the  ascertainment  of  tbe 
troth  in  these  oases,  are  in  the  same  form  as  when 
first  tried  in  the  High  Court  of  Admiralty.  Since 
that  time,  sections  tj,  8, 10,  11,  which  form  a  very 
important  part  of  the  present  Preliminary  Acts 
in  the  English  Cocrt  of  Admiralty,  have  been  in- 
trodneed,  and  their  Lordships  think  that  it  wonld 
be  expedient  to  introduce  similar  regnlations  into 
the  practice  of  tbe  Yice-Adroiral^  Courts;  their 
Lordships  must  express  a  hope  that  in  snbsequenb 
suits  this  defect  will  be  remedied.  The  mdde  of 
taking  tbe  evidence  before  tbe  Befl^strar  alone, 
and  the  use  of  written  interrogatories,  would,  in 
their  Lordships'  opinion,  be  advantageously  ez- 
chauped  for  the  praotioe  of  the  vivd  voce  examina* 
of  witnesses  at  the  hearing  before  tbe  judge  who 
is  to  decide  tbe  case,  in  causes  where  it  wonld 
be  possible  to  obtain  their  attendance  for  that 
purpose  without  inconvenience  or  additional  ex- 
pense, a  practice  which  has  been  for  a  long  time 
prevalent  in  the  English  Court  of  Admiralty,  and 
attended  with  very  beneficial  results.  The  judge 
of  the  court  below  pronouned  the  Norma — the 
steamship— to  be  alone  to  bhune  for  the  collision. 
From  this  jodgment  the  owners  of  the  Norma 
have  appealed  to  this  oonrt  The  coUision  occarred 
in  the  nver  St.  Lawrenoe,  between  ten  and  eleven 
o'clock  td  tbe  night  oi  the  11th  Ang.  1874,  five  or 
nxmileefkmtt  a  place  called  Bic.  Tb»  Jatiu$  Seed, 
a  three-masted  schooner  of  156  tons,  with  a  crew 
of  eight  hands,  and  a  pilot,  was  going  down,  and 
Ihe  Norma,  a  steamship  of  653  tons,  with  a  crew 
of  twenty  hands  and  a  {diet,  waa  coming  up  the 
river ;  the  two  vessels  wore  approaching  each  other, 
not  exactly,  but  within  about  a  pomt,  on  opposite 
conrsea.  Both  vessels  had  their  proper  regulation 
lights.  The  weather  was  fine  and  dear;  it  was 
a  starlight  night,  and  there  waa  a  modoate  breeze 
iram  the  ■onth-waBb,  under  tbe  infiaence  of  wbkh 


the  schooner  waa  approaching  Bic— having  pre- 
vioasly  taken  in  her  foresail— at  the  rate  of  about 
four  knots  through  the  water.  At  a  distance  of 
ab6ut  five  miles  from  the  Bicqnette  light,  the  pilot 
on  board  ^e  schooner  saw  through  nis  glass  the 
masthead  li^t,  and  tbe  red  light  of  the  steamer 
about  two  miles  off  and  about  a  point  on  bis  star- 
board bow.  At  tbe  same  distance  Uie  "  look-out** 
on  board  the  steamor  reported  a  bright  light 
ahead  on  her  port  bow.  The  sdiooner,  under  tho 
pilot's  orders,  ported  enongh  to  bring  the  steamer's 
bright  and  red  lights  a  little  on  her  port  bow ;  her 
helm  was  then  steadied,  and  she  kept  ber  course 
until  within  half  a  mile  of  the  steamer,  when  tbe 
three  lights  of  that  vessel  came  in  sight ;  tbe 
Fchooner's  helm  was  then  ported  and  hard-aported, 
and  the  steamer  was  hailed  to  port ;  she  did  noti 
do  so,  and  struck  with  ber  stem  and  starboard 
bow  the  schooner's  port  bow  so  severe  a  blow 
that  she  sank  directly,  and  five  of  her  crew 
were  unhappily  drowned.  To  return  to  the 
steamer,  tbe  bnght  lighc  which  had  been  reported 
a  little  on  her  port  now  proved,  as  the  vessels 
approached  each  other,  to  be  a  fcreen  light ;  tho 
steamer  continued  her  course  at  a  speed  of  seven 
knots  an  hour  for  some  minutes,  when,  at  a 
distance  of  about  half  a  mile,  her  pilot  gave  tha 
order  to  stdrfooard  and  the  collision  took  place  in 
the  way  described.  Hie  contention  of  the  respon- 
dents  (the  plaintiffs  in  the  court  below)  was  that 
the  collision  was  caused  by  the  starboarding  and 
the  continnance  of  the  speed  of  the  steamer.  Tho 
oontention  on  the  part  of  the  appellants  (the 
defendants  in  the  court  below)  wns  that  the 
collision  was  caused  by  the  porting  of  tho 
Bohoouer.  Tbe  learned  judge  was  assisted  by 
nautical  assessors,  to  whom  he  submitted  various 
questions;  their  answer  to  which  was,  in  sub- 
stance, that  the  steamer  should  have  stopped  and 
reversed  full  speed  instead  of  starboarding,  and 
that  the  schooner  followed  what  they  called  the 
rule  of  the  road  in  portimt  ber  helm,  and  there- 
fore was  not  to  blame.  The  learned  judge  nn- 
fortunately  adopted  this  latter  premiss,  and,  as  he 
supposed,  supported  it  by  reference  to  certain 
articles  of  the  Regulations  for  preventing  Col- 
lisions  at  Sea.  He  cited  Article  15,  which  is :  "  If 
two  ships,  one  of  which  is  a  sailing  ship  and  the 
other  a  steam  ship,  are  preceding  in  snob  direc- 
tions as  to  invoke  risk  of  collision,  the  steam  ship 
shall  keep  out  of  the  way  of  the  sailing  ship;*' 
and  Article  16,  which  says  that,  "  every  steam 
ship,  when  approaching  another  ship  so  as  to 
involve  risk  of  collision  shall  slacken  hor  speed, 
or,  if  necessary,  stop  and  reverse."  The  learned 
judge  omitted  to  notice  the  18th  Article,  which, 
so  far  as  it  concerns  the  present  case,  is,  "  where 
by  tbe  above  rules  one  of  two  ships  is  to  keei> 
out  of  the  way,  the  other  shall  keep  ber  oouzHe. 
Is  is  an  entire  mistidEe  as  to  the  existing  law  to 
suppose  that  it  ia  the  dnty  of  a  sailing  vessel  when 
meeting  a  steamer  to  poii  her  helm;  it  is  her 
duty  to  keep  her  course.  And  if  tbe  conclanon 
at  which  tho  learned  judge  arrived  could  only  be 
supported  by  adopting  the  grounds  upon  which 
ho  apposrs  mainly  to  nave  founded  it,  it  wonld  be 
the  duty  of  their  Lordships  to  recommend  Her 
Hajesty  to  reverse  the  sentence ;  bnt  their  Lord- 
ships are  of  opinion  in  this  case  that  though  the 
reasoning  is  |»rtially  incorrect,  the  oonclnsion  is, 
on  the  wbt^e,  rights  Their  Lordshipiir-After  eon/ 
ferenoe   with  &eir  naatfe^5?ti2lfl19?feO»0gfe 
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opinion,  on  the  one  hand,  that  the  first  portiof;  of 
her  helm  by  the  schooner  was,  at  the  least,  having 
regard  to  the  diatanoe  and  the  degree,  an  innocent 
mancBavre;  and,  on  the  other  hand,  thab  it  is  not 
proved  thab  the  schooner's  red  light  was  seen  on 
board  the  steamer.  Bnt  their  Lordships  are 
clearly  of  opinion  that  the  steamer  is  to  blame  for 
having  approached  too  oloae  to  the  schooner 
before  she  altered  her  helm;  that  she  did  wrong 
in  otmtinaing  np  to  so  late  a  period  the  position 
<tf  danger  and  embarranment  whit^  exists  when 
the  green  light  an  onsTessd  ia  opposed  to  the  red 
light  on  another.  The  steema:  came  so  dose  that 
she  had  not  time  to  go  off  more  than  a  point  and 
a  half  under  her  starboard  helm.  The  nantical 
■lOMOrs  think  that  if  shehad  starboarded  a  quarter 
ot  a  mile  off  she  woold  have  cleared  the  schooner ; 
and  with  regard  to  the  second  porting^  of  the 
Bohooner  almost  in  the  moment  of  collision,  they 
think  that  in  the  circumstances  it  was  the  best 
manoeavre  she  coald  have  adopted.  Their  Lord- 
ships will  therefore  humbly  advise  Her  Majesty 
to  afiBrm  the  decision  of  the  court  below,  ftnd  to 
dismiss  the  appeal  with  costs. 

Appeal  diamiaaed. 
Solicitor  for  the  appellant,  Taos.  Cooper, 
Soliciten  fbr  the  raqmndent,  WaUona,  Bubb,  and 


COURT  OF  APPEAL, 

SITTINGS  AT  LINCOLN'S  INN, 

Thursday,  Nov.  16. 

(Bdore  Jam,  L.J.,  and  Baggalut  and  Baiu- 
WBLL,  JJ.A.) 

Bx  pairU  lanux ;  Be  Babbaxs.  (a.) 
BiXL  of  BcUe  ly  non-trader—Begittration— First 
hiU  of  sale  not  ngittered—SeeMd  hiU  of  tale  of 
tame  property  registeredr—Banknmtey  of  mart- 
gagor—Bighta  of  truttee—SHU  of  Sale  Act  1854 
(17^-18  Vict.  c.  26),  8.1. 
A  non-trader  debtor  executed  a  hill  of  sale  of  chattels, 
whuh  was  not  registered,  and  afierwariU  executed 
a  bill  of  sale  of  the  same  chattels  to  another 
person,  attd  the  second  bill  of  sale  toas  registered. 
The  debtor  eubsequently  fled  a  petition  for  ligni- 
datio7i  of  his  affairs  by  arrangement  ; 
Held  (affi,rming  the  decision  of  the  Chief  Judge  in 
Banlmipicy)  that  the  holder  of  the  second  hill  of 
sale  toas  entitled  to  such  of  the  chattels  as  had  not 
been  adzed  before  the  liquidation  hij  tlie  holder  of 
the  first  JnU  of  adU. 
This  was  an  appeal  from  a  decision  of  Bacon, 
G.  J.,  rerening  a  dednon  vlt  the  Judge    the  Not- 
tingham County  Ooorts. 

The  hearing  before  the  Chief  Jodse  is  reported 
avib  nam.  Ex  parte  Cochrane,  Be  Barrand,  in  34 
L.  T.  Bep.  N.  S.  950,  where  the  facts  and  judgment 
aie  fallv  set  out. 
The  facta  were  briefly  as  follows : 
On  the  27th  March  1875,  Robert  Barrand,  a 
farmer  at  Bradmoro,  in  the  conntv  of  Nottingham, 
who  was  not  a  trader,  executed  a  bill  of  sale  to 
Abraham  Collins  of  his  farming  stock,  furniture, 

(»)  Bwecitd  br  B.  PUT,  Mmb,  ttaOiAatMJtm. 


and  other  chattels,  to  secure  the  payment  of  130L 
This  bill  of  sale  was  never  regist^^ra. 

On  the  24th  June  1875,  Barrand  executed  a 
second  bill  of  side  of  the  same  propert;^  to 
Alexander  S.  Goohraae  to  secure  2001.  This  bill  of 
sale  was  duly  registered. 

On  the  26th  Feb.  1876  CoUins  seized  some  of 
the  chattels  comprised  in  his  bill  ol  sale,  and  sold 
them,  bat  did  nob  realise  enoogh  to  satisfy  his 
debt. 

Later  on  the  same  day  Barrand  filed  a  petiti<m 
for  liquidatnon  of  his  affhm  by  arrangemraiL 

The  trustee  a]^(nuted  under  the  liquidation 
petition  tcok  powwsion  of  the  rest  of  the  chat- 
tels and  aold  them. 

Codirane,  to  whom  150Z.  remained  due  npmi 
bis  bill  of  sale,  claimed  to  be  paid  this  debt  out  of 
the  money  which  the  trustee  had  realised  by  tho 
sale. 

The  Coun^  Court  jndge  refused  hiaappUoaticu, 
but  it  was  granted  on  appeal  by  the  Chief  Judge  in 
Bankruptcy. 

From  the  latter  deoision  the  famstee  in  the  liqui- 
dation appealed. 

De  Oex,  Q.C.  and  FiiUay  Knight,  for  the  appel- 
lant—The first  section  of  the  Bills  of  Sale  Act 
1854  (17  A  18  Vict,  c  36),  provides  that  every  bill 
of  sal^  unless  registered  within  twenty-one  day*, 
aballbennll  andvindaa  against  all  assignees  of 
the  estate  and  efftets  of  the  parson  whose  gooda 
are  comprised  in  the  bill  of  sale  nnder  the  laws 
relating  to  bankruptcy  or  insolvency,  and  as 
against  execution  creditors.  That  renders  the 
first  bill  of  sale  void  as  agunst  the  trustee,  bnt 
not  void  as  against  the  hwder  of  the  snbeeqnent 
registered  bill  of  sale.  The  Act  deprives  the  un- 
registered bill  of  sale  holder  of  his  title  as  against 
the  trustee,  bat  it  does  not  give  the  holder  of  the 
second  bill  of  stde  any  righb  to  rank  above  the 
first. 

Winslow,  Q.C.  and  Henry  Kisch,  for  the  re- 
spondent, were  not  called  upon. 

Jaues,  L.J. — We  hare  nothing  to  do  in  this 
case  wibh  any  question  between  the  holders  of  the- 
two  bills  <A  sale.  The  only  parties  to  this  litiga- 
tion are  the  trustee  in  the  liquidation,  and  someone 
to  whom  the  debtor,  whom  he  represents,  has 
assigned  the  goods  by  a  duly  registered  1^1  (rf 
sale.  By  that  deed  Uie  goods  in  question  have- 
beoome  the  absolute  property  of  the  respondent, 
and  there  is  nothing  in  tiie  A!ot  to  take  away  bis 
right.  I  am,  therefore,  of  opinion  that  the  deci- 
sion of  the  Chief  Judge  is  quite  right.  Indeed,  I 
should  have  thought  that  the  case  was  not  arga- 
able,  bat  for  the  deoision  ol  tiie  County  Court 
judge. 

Baooau^y,  J.  a. — I  am  of  the  same  opinion. 

Brahwell,  j^— The  argument  of  the  trustee 
seems  to  be  that  the  title  of  the  respondent  would 
be  perfectly  good  as  against  him  if  there  was  nofc 
someone  else  who  had  no  title  as  against  him. 
That  is  what  it  comes  to. 

Appeal  accordingly  diamisaed  with  costs. 

Solicitors  for  the  appellant,  Taylor,  Hoare,  and 
Co.,  aaents  for  E.  H.  Fraaer,  Nottingham. 

S(dioitor  for  the  respondent,  J,  Seymour  SjmK^ 
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HIGH  COURT  OF  JUSTICE. 

COMMON  PLEAS  DTVISIOH". 
Satturday,  Nov.  4. 
Cbok  v.  Sakcklb.  (a) 
JVueftM — Judieature  Aett  1875,  ttet.  50 — Onier 
ilF.  r.  6— Order  iXT.  r.  5,  ^-A-ppeal  from 
ekamimtt  time  for. 
■Ord&ra  made  m  vacation  hy  a  ^ttdge  ai  ekamherB 
wwi  he  empedUd  from  vnthtn  eight  days  from 
(he  date  m  the  making  ofeueh  ortUrs;  and  if  no 
dtvieicmtu  cowrt  tit»  for  hearing  of  nteb  appeals 
vtithin  such  eight  daya,  there  con  he  no  appeal 
uniees  the  iimefor  appealing  ie  enlarged  by  the 
fadge  viho  made  the  order,  orhya  court  or  a 
judge  under  Order  LYII.  r.  6. 
Lanyon  now  moTod  to  set  aside  an  order  mad« 
Hnddlnston,  B.,  at  ohambers,  acting  as  one  of 
tue  ▼acaUon  judges,  on  the  29th  oE  An^.  last. 

Mwrphyt  Q.C.  objected  that  tiie  motum  was  too 
late. 

Lanyon. — Sect.  50  of  the  JadLcatnre  Act  1875, 
is  u  follows :  "  Xreiy  order  made  by  a  judge  of 
lite  said  Sgh  Ooort  in  obamben,  except  orders 
znadein  tbeexeroiseof  snch discretion  asafcffesaid, 
may  be  set  aside  or  discharged  upon  notice  by  any 
^nruional  oonrt,  or  by  the  judge  sitting  in  court, 
wscordins  to  the  course  and  practice  of  the  divi- 
■ion  of  the  Hig^  Court  to  which  the  particular 
conae  or  matter,  in  which  such  order  is  made,  may 
be  usigned,**  giving  a  right  of  appeal  in  all,  except 
certain  specified  cases,  m  which  this  is  not  one. 

rules  were  intended  to,  and  must  be  construed 
to,  carry  out  this  section.  The  rules  applicable 
are  rale  6  of  Order  LIY.,  and  rules  5  and  6  of 
Order  LXI.  These  are  as  follows .  Order  LIV., 
rule  6.  "  In  the  (Queen's  Bench,  Ccmmon  Pleas, 
and  Exchequer  Division,  ereiy  appeal  to  the  court 
fxom  any  decision  at  ohambers  shall  be  by  motion, 
«nd  shall  be  made  within  eight  days  after  the  deci- 
sion appealed  agunst"  Order  LZI„rale  6.  "  The 
Tacftticm  judges  may  sit  dtber  separately  or  to* 
gether  as  a  divisional  oonrt,  as  occasion  shall 
require,  and  may  hear  and  dispose  of  all  acMons, 
matters,  and  other  business  to  wMcherer  division 
<he  same  may  be  assigned.  Ko  order  made  by  a 
Tacation  judse  shall  be  reversed  or  varied  except 
by  a  division^  court  or  the  court  <tf  appeal,  or  a 
judge  thereof,  or  the  j°dfire  who  made  the  order. 
Any  other  judge  of  the  High  Court  may  sit  in 
vacation  for  any  vacation  judge."  Order  LSI., 
rule  5.  "Two  of  the  judges  of  the  High  Court  shall 
be  selected  in  the  commencement  of  each  long 
vacation  for  the  hearing,  at  I<ondon  or  Middle- 
sex, of  all  such  appucations  as  may  require 
to  be  immediately  or  promptly  he^d.  .  . 
The  rales,  tlierefore,  allow  the  Taction  judges  to 
iiold  divisional  courts,  but  do  not  require  them  to 
-do  so,  and  there  was  no  divisional  oonrt  held  at 
vrhich  the  presmt  appeal  conld  have  bean  heard 
-dnringthe  vacation.  Tim  Jodioatore  Act  1873, 
•ect.  2^  requires  provision  to  be  made  far  all 
^plications  which  require  to  be  "  immediate^  or 
raromptly  "  heard ;  but  no  provision  has  been  made 
fye  ordinarv  appeals  from  ohambers  such  as  the 
l^resent,  it  being  of  no  real  moment  whether  the 
sq>peal  were  beard  at  once,  or  not  for  a  couple  of 
months.  The  way  in  which  the  rules  must  be 
constraed  in  order  to  cany  out  the  Act,  and  give 
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an  absolute  right  of  appeal,  is  by  taking  days  to 
mean  avaOaUe  di^ya-^uiat  is,  daya  on  wfakn  the 
diviiional  ooartk  towhioh  the  ai^mal  it.  aHe.  This 
w  llie  mode  in  which  the-  Court  erf  Appsal  ooo- 
fltnied  Order  XXXIX.,  role  1,  in  Hattame  v.  RUb 
(2i  W.  B.  966).  [Dbnkut,  J.--Order  LVIL,  rule 
6,  prevents  any  in  justice  arisim;  from  a  literal 
oonstettotkui  of  Order  LTV.,  rule  6,  beii^  adopted.] 
The  BpEMal  given  by  the  statute  is  a  right,  and  is 
one  whioh  existed  before  the  Judicature  Acts 
came  into  operation;  those  Acts  confirm  the 
appeal,  and  therefore  the  rules  should  not  be  con- 
strued  to  take  away  the  right.  [I  he  court  then 
consulted,  and  suggested  tl^  the  time  for  appeal- 
ing should,  nnder  Order  LVIL,  rule  6,  be  extended, 
certain  terms  being  imposed  oa  the  appellant.] 

Lanyon  declined  the  terms  oflTered,  stating  that 
there  were  reasons  whidi  rendered  it  impossible 
for  him  to  accept  the  proposed  oon^tions^  and 
aaked  for  the  ipdgment  u  the  oonrL 

Gbotx,  J.— Mr.  Murphy's  olqeotion  must  pre- 
vail Tha  applioation  is  too  late,  unless  we  aob 
unAsr  the  power  given  na  by  Order  LVIL  r.  9, 
whitHi  is  as  follows :  "A  court  or  a  judge  shall 
have  power  to  enlarge  or  bridge  the  time 
appointed  by  these  rules,  or  fixed  by  any  ocder 
enuu^ng  time,  for  doing  any  act  or  taking  any 
proceedings,  upon  snob  terms  (if  any)  as  the  jus- 
tice of  the  case  may  require,  and  any  such  enlarge- 
ment may  be  ordered,  althongh  the  application  for 
the  same  is  not  made  uatil  u<er  the  expiratitm  of 
the  time  appointed  or  allowed."  The  terms,  how- 
ever, wbicn  we  should  impose  as  a  condition  of 
extending  the  time  are  such  that  Mr.  Lanyon, 
on  behalf  of  his  client,  thinks  it  right  to  deoline 
them.  The  words  ot  tiie  rule  are  perfectly  plain. 
The  appeal  mast  be  within  eight  days,  ma  this 
is  not  within  di^s,  eonsaqnently  it  is  too 

late.  The  words  of  the  rule  which  the  court  had 
to  oonstima  in  HaUame  Bitte  (24  W.  B.  956)  are 
not  the  same  as  those  of  the  present  rule ;  the 
words  there  as  to  motions  for  new  trials  are,  "  fiooh 
motion  shall  be  made  within  four  days  aftw  the 
trial,  if  libe  Divisional  Court  is  then  sitting,  or 
within  the  first  four  days  after  the  commencement 
of  the  sitting  of  the  Divisional  Court  next  after 
the  trial."  Nothing  is  said  in  the  rule  which  we 
have  now  to  construe  as  to  the  court  beii%  then 
sitting ;  the  words  are  plain  and  unqualified.  The 
result  is  that  if  the  appeal  from  a  judge  at  cham- 
bers is  of  a  nature  to  reqaire  a  prompt  hearing, 
the  vacation  judges  will  form  a  DivisKmal  Court 
and  hear  it ;  hut  if  not,  there  is  no  appeal,  nnlesi 
it  appears  to  the  oonrt  or  a  judge  that  it  is  right 
then  dtuuld  be  mi  ^ipeal,  and  ma  time  is  eztendad 
under  Order  LTU.  r.  6.  It  may  or  maf  not  be 
that  all  qipeahi  from  the  dedsion  of  a  judge  at 
f^iambeis  may  be  cmaidered  as  requiring  to  be 
immediately  or  promptly  hewd.  It  is  not  neoea- 
sary  for  us  to  consider  that  point  now.  It  is  suffi- 
cient to  say  that  in  the  present  c»8e  there  is  now 
no  appeal  as  a  matter  of  right,  the  wght  dajfs 
having  elapsed. 

Damuir,  J.— This  is  an  appeal  ftrom  the  deci- 
sion of  a  judge,  made  many  weeks  a^,  during  the 
long  vacation.  Order  LlY.,  rule  6,  is  peremptory 
and  unambiguous,  and  rec^uires  appeals  from 
ohambers  to  be  brought  within  eight  davs.  I  see 
no  ground  for  construing  the  rule  in  the  elastio 
manuer  contended  for  by  Mr.  Lanyan.  SaUamt 
V.  HiUe  («up.),  is  no  authority  wbaberer  as  to  the 
oonstmction  of  the  V^Og^^^  ^^^ft^ 
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aarr  for  na  to  decide  what  course  the  present  ftp* 
petnnC  should  hare  pursoed,  if  disBatisfied  with 
the  crder  made  in  Tacation.  The  words  of  the 
mitt  are  plaio,  and  no  hardship  arises  from  a  pliun 
oon£ traction  of  them.  Order  LYII.,  rale  6.  pro- 
Tenis.  that.  I  think  no  asefnl  pnrpose  would  be 
aerred  if  the  order  of  the  learned  jadge  were  set 
•side,  and  I  am  confirmed  in  that  bj  the  fact  that 
an  offer  to  set  it  aside  on  certain  terms  is  re- 
fnfed. 

Solicitor  for  appellant,  J.  S.  Saionuut. 
SolicitorB  far  respondent,  Sunmarlm  and  Seri- 
■iage. 


Saiurday,  Nov.  4. 
Casey  e.  Abkott,  (a). 

B«iVtee  of  writ  of  eummone — Servuie  out  of  juris- 
diction — Practice — Judicature  Ad  1875 — Order 
XI.,  rnUa  1,  3. 

Where  the  cause  of  action  is  a  tlander  puhliehed  in 
Irdandqf  a  peraondl  ekattel  atiuate  in  England, 
Uav4  tow  ntd  he  under  Order  XI.,  rules  1 

and  3,  to  eerve  a  writ  of  tummone  in  Ireland. 
Such  a  slander  ia  not  an  "  act  or  thing"  "  affect- 
ing" propertt/  giiuate  wltkin  the  jurisdiction, 
tPiMfn  the  meonifu^  of  thoee  words  in  Order  XL, 
rule  1. 

French  now  moved  tor  leave  to  sei-re  a  writ  of 
summons  upon  Sir  J.  Amott,  nnder  the  circum- 
stanocs  set  ont  in  the  foUowing  lAdarit  of  the 
intending  plaintiff: 

I  am  the  owser  of  the  ateftmahip  Bittern,  whioh  Tflssel 
I  pnrohMed  from  the  Cilar  of  Cork  Steun  Paoket  Com- 
mij,  in  the  month  of  Ibylaet,  for  the  ram  of  22001. 
The  said  Teasel  was  enbeeqnently  sent  round  from  Cork 
and  deliTeied  by  the  amid  oonpanj  to  me  in  London. 

The  Bud  Touel.  wbioh  was  bought  by  me  for  trading 
porpoMB,  ia  now  lying  in  the  Victoria  Dooks,  within  the 
jorudiotion  of  tbU  honoatable  oonrt. 

I  hare  leen  a  oopy  erf  the  Cork  Examiner,  tor  the 
26th  Ang.  1876,  in  wbioh  ii  reported  what  psrporta  to 
be  a  nteeoh  of  Sir  John  Amott,  the  ohairmanof  the  aaid 
City  of  Cwk  Steam  Paoket  Company,  made  at  a  meeting 
of  the  abaraholdets  of  the  ea^  oompanyi  and  inwhioh 
he  ia  reptnlad  aa  having  made  the  following  atatemant 
affeotiiig  my  property,  »e  Bittern. 

"WehaTflaboaoldtheSt(f«rn  for  22001.  Sbewaeoom* 
pletely  worn  oat  from  atem  to  atcvn,  and  aa  we  dare  not 
pot  her  to  aea  agabi,  we  thought  the  loonar  we  got  rid 
of  her  the  better." 

It  ia  not  tha  faot  that  at  the  time  I  booght  the 
Bt^em  aha  waa  in  the  oondition  alleged  hy  Sir  John 
Atnott.  Ob  the  oontrary,  I  ee^  ahe  waa  in  a  good  condi- 
tion, and  in  proof  of  this  I  m  that  after  the  aaid  ebin 
had  been  dehrered  to  me  in  London,  ahe  waa  examinad 
by  the  Board  of  Ttada  somtyors,  and  reeelTad  a  pas- 
sengers* oaitiBoata,  vUbh  does  net  ss^ra  nntfl  Jannair 
next. 

The  taiS  statement  has  sinoe  appeared  In  other  news* 
papera,  and  I  hare  saatained  oondderable  damage 
thereby,  and  have  lost  the  benefit  of  an  offer  that  had 
ban  made  to  ma  to  pwobaaa  the  Tassel  fair  S500I. 

In  October  of  thia  year  the  Bittern  had  left  London 
for  St.  Malo,  and  I  am  informed  by  the  captain,  and 
beUare  the  seme  to  be  tme,  that  while  lyhig  oB  Dange. 
nsM  tlM  orew  handed  to  him  a  ptooe  of  pi^ar  cat  ont 
bom  the  OravaMUd  and  Dar^ord  Beportert  ooDlidnIng 
the  aaid  atatement,  and  wlaasd  to  pfosaed  taithsr  Intiia 
■aid  ahip,  wbioh  waa  nonaemanty  obliged  to  ratntn. 
The  defendant  resldea  at  OoA,  ont  of  On  juMUotioB 
of  this  hononrahle  oonrt. 

Lindley,  J.,  at  chambera,  declined  to  grant 
the  application,  bat  referred  the  matter  to  the 
conrt.  The  order  apon  which  the  qnestion  tamed 
is  Order  XL,  which  is  as  follows  :   "  Rale  1. 


(a)  Xeverted  hr  CratL  Daoit,  Esq.,  BanrleteMtJiiaw. 


Service  ont  of  the  jarisdiction  of  a  writ  of  sum* 
mons  or  notice  of  a  writ  of  sammons  msj 
be  allowed  by  the  coart  or  a  jadge  whenever  the 
whole  or  any  part  of  the  aabject  matter  of  the 
action  is  land  or  stock,  or  other  property  aitoate 
within  the  jarisdiction,  or  any  act,  deed,  will,cr 
tbing  affecting  snch  land,  stock,  or  property ;  and 
whenever  the  contract  which  ia  soaght  to  be 
enforced  or  rescinded,  dissolved,  annaJled,  or 
otherwise  affected  ia  any  aooh  action,  or  for  the 
breaoh  whereof  damages  or  other  relief  are  or  is 
demanded  in  snch  action  was  made  or  entered 
within  the  jarisdiction ;  and  whenever  there  has 
been  a  brea(Mi  within  the  jarisdiction  of  any  cm- 
tract  wherever  made,  and  whenever  anv  act  or 
thing  songht  to  be  restrained  or  removecT,  or  for 
which  damages  are  songht  to  be  recovered,  was  or 
is  to  be  done,  or  ia  sitnate  within  the  jnriadictioii. 
Bale  3.  Every  application  for  an  order  for  leave 
to  tierve  snch  writ  or  notice  on  a  defendant  out  of 
the  jurisdiction  shall  be  supported  by  evidence,  by 
affidavit,  or  otherwise,  showing  in  what  place  or 
country  such  defendant  ia  or  probably  may  be 
found,  and  whether  snch  defendant  ia  a  British 
subject  or  not,  and  the  grounds  apon  which  the 
application  is  made."  He  contended  that  the 
present  case  fell  within  the  words  "act,  deed, 
or  thing  affecting  such  property,"  t.«.  property 
sitnate  within  the  jarisdiction.  The  property 
sffeeted  waa  the  ship,  which  was  within  the 
jarisdiction.  Snch  a  slander  was  an  act  affect- 
ing propert}',  since  it  damaged  the  valne  of  the 
property  in  whatever  hands  it  might  be,  and 
not  an  act  affeciing  the  owner  in  his  personal 
capacity  or  character.  The  policy  of  tho  order, 
too,  was  that  where  the  injury  was,  there  the 
remedy  should  be.  The  character  of  the  vessel 
was  required  to  be  cleared  in  England,  and  this 
ooald  best  be  done  by  an  action  in  England. 

Geove,  J. — Without  saying  where  the  line  is  to 
be  drawn,  as  to  what  oases  fall  within  and  what 
cases  without  the  application  of  Order  XL,  rule 
1, 1  am  able  to  say  that  the  present  case  does  not 
come  fairly  within  the  meaning  of  that  order.  I 
think  the  mle  intends  that  the  property  within 
the  jniiadiction  Bfaoold  be  physically  or  mate- 
rially affected  in  some  way  by  the  net  or 
thing  complained  of.  There  must  be  in  some 
way  a  direct  affecting  of  the  property.  Here 
the  cause  of  action  alleged  is  an  opinion  ex- 
pressed, falsely  it  is  said,  as  to  the  condition  of 
a  steamiahip.  Now  the  ship  is  not  affected  by  the 
opinion,  it  is  rather  the  minds  or  persons  who 
may  hear  of  the  opinion  that  are  affected.  Then, 
are  the  words  spoken,  expressing  an  opinion  re- 
apeoting  the  property,  furly  called  an  act  relating 
to  the  property  r  I  think  not  The  order  mnsE 
bo  read  as  a  whole,  and,  so  reading  it,  I  think 
this  application  mnst  be  refused.  I  would  farther 
say  that,  if  Uiis  is  a  case  within  the  Order,  and  tf 
we  have  discretion  as  to  giving  or  withhidding 
leave  to  serve  the  writ,  I  think  that,  in  the  exer- 
dse  of  that  disoretioo,  the  application  sboold  be- 
refhsed. 

Denhak,  J.— I  think  the  opinion  which  landle;, 
J.  appears  to  have  formed  at  chambers,  namdj^ 
that  service  of  this  writ  onght  not  to  be  allowed 
in  Ireland,  was  correct.  The  words  of  Order  XL, 
r.  1,  upon  which  this  application  depends,  are  as 
follows :  [He  reads  the  role.]  Mr.  French  snys 
this  appUoaUon  is  within  tho/'words  of  the  rWr 
and  no  dbofat,  if  ycngpicdo  l^ijuw)  mnu,  in 
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one  aense,  «how  that  there  are  words  wfaioh  wonld 
aaUionAe  na  to  grant  this  application.  In  one 
aenae  tbe  sluder  does  aSeot  or  may  affect  pro- 
perty  within  the  jarisdiotion ;  it  may  affect  fta 
Talne ;  but  there  are  other  worda  which  make  it 
pretty  clear,  looking  at  the  whole  aoope  of  the 
ml^  that  the  words  are  not  to  be  taken  in  any 
indi  senee.  The  worda  *'and  wbenerer  the  con- 
tract" and  "  anoh  action/*  abow  that  die  whole  clause 
deala  sabstanti^ly  with  contracts  as  to  prmerty. 
An  acti<m  for  a  condemnatory  opinion  of  a  ship  is 
not  one  of  the  thinge  meant  to  oe  dealt  with  by 
the  mle.  I  am  fortified  in  this  riew  by  the  sup* 
plementary  order,  Order  XI.,  role  la  (anpple* 
mentary  rales  made  26th  Jane  1876),  which  wag 
ptadfi  in  consequence  of  oomplaints  of  writs  beinK 
issned  too  readily  into  Ireland  and  Scotland,  ana 
which  deals,  it  is  true,  only  with  contracts ;  but 
Uia  words  of  that  order  are  anch  as  to  abow  the 
intention  of  tbe  framera  of  the  rales,  and  to  aid  us 
in  putting  a  oonatmction  upon  the  mlea. 
SoIioitorB,  Argle§  and  Batolina. 


EXCHBQTJBE  DIVISION. 
Monday  t  April  3. 
(Befiire  CocxxuBir,  O.J.,  and  Pollock,  B.) 

Lakb  v.  Bsrcz ;  Duggu  e.  thb  Saxb  ;  Coopeb  v. 
THI  Saub.  (a) 

KQ  of  tale— Affidavit  filed  on  regiMiration — 
Erroneout  ^otmienf  in  of  date  of  Meeuiion — 
Clerical  error — JBuidenee  and  oeeupaHon  of 
aUeoHng intneat —  Witneae  de$eribed  eu  a*' derh " 
—Baffieiena/  of^V!  ^  18  Tict.  c.  36,  s.  1. 

Tkm  afidamified  on  regietaring  a  hiU  ofeaU,  which 
latter  was  eaeeuted  and  lore  date  on  ihe  17(k  Feb. 
1876,  stated  ihat  ihe  hiU  qf  idle  "  wo*  given  on 
the  day  on  which  it  hore  daie"  and  further  ttaied 
thai  it  waa  taeevied  and  bore  date  on  the  "  17th 
Feb.  1806."  It  then  jyroeeeded  to  etafe  the  resi- 
dence and  occupation  of  the  oitetHng  toUneat  as 
foUowe,  "  a  derk  at  No.  43,  Lombard-etreet,"  and 
it  gave  alto  kit  dometlie  reeidenee  at  another 
addreea. 

(Hoediona  having  been  ta]ten  to  Vie  validHy  of  the 
bm  of  ecde  by  reason  of  the  affidavit  containing 
on  erroneone  statement  of  the  date  of  the  bUl  of 
aedst  and  an  inat^i^ent  deacription  of  tJie  ocen- 
potion  oftha  aiteating  witnesa  as  a"clerk:" 
Bdd  by  the  court  {Cockbum,  G.J.,  and  Pollock,  B.) 
firet,  ihat "  1806  "  waa  an  obvious  and  ptdpable 
clerical  error  for  "  1876,"  the  means  of  correcting 
which  were  afforded  in  the  affidavita,  which  stated 
tluit  the  bill  of  sale  was  given  on  the  day 
it  bore  dote,  so  ihat  no  creditor  could  be  misled 
ikarA^i  and  ihat  onihe^princi]^  o/'*Utile  per- 
inatile  non.  vitiatar"  iha  bill  of  atue  wot  not  in- 
malidaied  b^  eueh  derieail  error.   Seeondlyt  ihat 
ihe  deecriptton  of  the  oeeapation  of  the  aUesting 
witneae  as  a  **  derk"  being  true,  and  hie  residence 
hnng alao  correctly  givenfWae  aet^Mentdaaerip* 
Hon  vf  ettdk  "  oeoiipmois." 
Jm  ISbm  ceee  three  actions  had  bent  bnmgfat  by  the 
lliree  abore^named  plamtiffo,  Lamb,  Dnggan,  and 
Ooo^er,  respectirely,  againat  the  defendant  Brace, 
andjik^ments  having  been  reoorered  in  each  of 
~  «n  MKinsk  tbe  defendant*  ezeontiona  had  been 
nwdihenao,  mider  whioh  the  sheriff  bod  aeiaed 

(s)BaiuilstlrHowfaies^»s»,li»liiM  >l  Taa^ 


the  goods  of  the  defendant.  Therenpon  a  claim 
waa  made  to  tbe  goods  by  the  Lombard  Deposit 
Bank,  grounded  upon  a  bul  of  sale  to  them  oE  the 
goods  by  the  debtor,  the  defendant,  bearing  date 
Uie  17th  Feb.  1876.  Two  other  claims  were  also 
at  the  same  time  made  by  other  peraona  to  the 
Bud  goods.  Under  these  circumalauces  the 
sheriff  took  out  a  ■nmmima  at  Judges'  Ohambers, 
calling  upon  Ae  several  daimanta  and  the  execu- 
tion ^editors  to  interplead ;  and  upon  the  hearing 
of  that  summons,  two  several  objeotions  were 
raised  and  taken  to  the  validity  of  the  bill  of  aate, 
on  the  grounds,  first,  that  m  the  affidavit  ot 
registry  the  bill  of  sale  was  stated  to  hare  been 
executed,  and  to  bear  date  on  the  17th  Feb.  1806 
inatead  of  1876 ;  and,  secondly,  that  the  attesting 
witness  to  the  bill  of  sale  waa  described  as  a 
"  clerk."  Tbe  learned  judge  (Archibald.  J.)  before 
whom  the  summons  was  beard  at  ohambers, 
entertained  an  opinion  rather  in  favour  of  the 
objection  and  adverse  to  the  bill  cf  sale ;  but,  in 
compliance  with  tbe  request  of  the  olaimanta 
thereunder,  he  adjourned  the  flammona  into  court 
for  its  dedaion  thereon. 

Whether  the  date  of  tbe  bill  of  sale  as  c<mtained 
in  the  affidavit  waa  stated  in  figures  or  in  words, 
did  not  distinctly  upear. 

JBrsntner  appeared  ftar  the  sheri^and  stated  the 
caae  to  the  oonrt. 

h.  Qlgn,  for  the  Lombard  Deposit  Bank,  the 
claimants  under  the  bill  of  aal^  submitted,  as  to 
the  first  (Section,  &at  tbe  omission  in  the  affi- 
davitof  the  w(»rd  or  figure  "  seventy,"  was  obviously 
a  detical  error  only,  and  in  nowise  nullified  or 
Titiated  the  document,  and  that  there  was  in  the 
affidavit  sufficient  and  ample  reference  to  tbe  bill 
of  sale  to  prevent  anybody  being  misled  or  deceived. 
With  regard  to  tbe  second  objection,  that  also 
mast  fail.  The  oooupation  of  tbe  witness  was  both 
truly  and  sufficiently  stated  as  a  "  clerk,  at  No.  43, 
Lombard-street,"  whilst  his  domestic  residence,  at 
another  address,  was  also  stated,  ao  that  there 
could  be  no  possible  doubt  or  difficulty  in  ascer- 
taining who  and  what  he  was,  and  where  be  was 
to  be  found.  He  cited  and  referred  to  the  fol- 
lowing oases  and  authorities ; 

Attmhonv^h  t.  ZTiompMm,  2  H.  &  N.  559  ;  37  Ii.  J. 
as.  £i. ; 

BlaaAm  v.  Saiyeonf  and  onofhtfi*,  1  Foe.  &  I^n.  322 ; 
£no0«T.  Bom,  17  L.  T.  Beit.  N.  8.  590;  L.  Bep.  3 

Q.  B.  268 :  87  L.  J.  101,  Q.  B. ; 
WCyM  V.  Jamu  ond  ot^rt  (C.  P.  Zrdaad),  19  W.  B. 

158; 

Orant  r.  ShoM,  27  L.  T.  Bra.  N.  8.  era ;  41 L.  J.  895^ 

as.;  L.Bap.9Q.B.7(W! 
SoUtnfftHiorM  T.  TrM(«  and  ofh«rf,  8  L  T*  Bm. 

N.  8.6M; 

JSIIioU  T.  .Pr«man.  in  the  Commoa  Plaas,  7  L,  T.  Bsp. 
N.  S.  715 1 

Oardncr  v.  JShoio,  in  theQaMs's  Bfl&ah,3A  L.  T.  Bep. 

N.&819:  19  W.  B.758; 
The  BOla  ol8ak  Aot,  17  A 18  TM.  0. 86,  a.  1. 

Cocky  fiir  Brown,  another  daimaat  under  a  aub- 
aeqnent  bill  xA  sale,  omtoided,  with  roapeot  to  th» 
first  objeotion,  that  the  miatake  in  the  affidant  as 
to  the  date  ol  the  bill  of  sale  was  fatal  to  the 
validity  of  the  instrument,  and  in  support  of  his 
oontentioc  to  that  effect  he  cited  and  relied  on  the 
cases  of 

HoUMiftwortH  V.  WKii*  end  others  {vibi  sup.)  ; 

Hotmsa  v.  Tha  London  and  aonth-Wsatam  JEoImmu 
OonMumy,  13  Q.aSUj  18  L.  J.  87,  Q. B.|  SD.* 
I..fiflBj  18  Jar.  81.  ^  , 

LCOCOWBH,  G  J.-«feR^^^)W)i|@gt^ 
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T.  England  (8  £.  &  S.  541 ;  27  L.  J.  1^  Q.  B.)j 
Then,  as  to  the  second  (^ectioo,  hesnbinitted  that 
the  attesting  witness  to  the  bill  of  salewas  insnffi- 
aentlj  dwcribed,  and  fehat  ^e  instmment  mi 
rendered  invalid  hj  snoh  insaffioient  dasoriplion. 
With  reipeefe  to  thu  point  he  dted 

ffaMoa  T.  BnyUtli,  7  E.  A  B.  94  ;  86  L.  J.  m,  Q.  B. ; 
Lairchm  t.  The  Sorth-WM^em  Dtpctit  Bank,  in  the 
flToheqaer  Chamber,  on  ftppcal  bom  tb*  Oovrt  of 
Exolwqiwr.  33  L.  T.  Bap.  N.  S.  lU;  L.Bep.10 
Ex.M;44L.J.  71,  Ex. 

W.  G.  Harnson,  for  the  plaintifE  and  execution 
•creditor  Lamb,  reiterated  toe  argnnrants  already 
urged  against  the  validity  of  tbe  bill  of  sale,  and 
submitted  that,  to  hold  that  document  to  be  suffi- 
cient and  valid  in  the  face  of  the  objection  that 
appeared  against  it  on  the  &ce  of  the  iostmment 
itself  and  aUo  of  the  affidavit,  would  be  running 
•ooanterto  the  object  and  policy  of  the  Bills  m 
Sale  Act*  which  was  enacted  for  the  express  par- 
pose  of  proTenting  frauds  upon  creditors  by  uteir 
4d>toirB  disposing  o!  thmr  goods  1^  these  doen- 
mants  in  a  clandestine  and  dishonest  manner, 
w^hidi  he  contended  bod  been  done  in  the  present 
•case.  He  M-gned  also  that  the  bill  of  sale  iuelf 
could  not  be  called  in  aid  or  referred  to  in  order 
to  snmtlement  or  correct  any  defect  or  omiaaion  in 
the  affidavit. 

CocKBUBN,  C.J.— Mr.  Harrison  having  con- 
tended on  behalf  of  his  cUent,  the  plaintiff  Lamb, 
one  of  the  first  three  execution  creditors,  that  as 
between  him  and  the  Lombard  Deposit  Bank,  the 
claimants  nnder  the  bill  of  sale  of  the  17th  Feb., 
that  bill  of  sale  is  fraoduleut,  there  must  of  course 
be  an  issue  to  try  and  decide  that  question,  un- 
less weahoald  decide  the  present  questioD  against 
the  claimants  on  the  f^round  of  the  improper  and 
insufficiait  r^pstarabon  of  the  bill  of  sale, 
in  which  oaae  on  issue  woold  be  unnecessarT. 
I  am  not^  howeirer  preparad  to  say  that  sooh  is 
ilia  o«e.  Two  objeotiims  have  beui  taken  to  the 
validity  of  the  bill  oS  sale,  and  I  am  of  opinion  that 
■both  of  them  CaiL  With  regard  to  tiie  first  objec- 
'tioD,  which  has  reference  to  the  residence  and 
occupation  of  theattesting  witness,  I  quite  agree 
with  Hr.  HbrrisoQ  in  his  statement  that  the  Act 
requires  that  tbe  "residence  and  occupation  "  of 
'the  attesting  witness  shonld  be  stated,  not  only  in 
the  bill  of  sale  itself  but  also,  in  the  affidavit,  and 
that  if  there  be  any  defect  or  omission  in  the 
.affidavit  in  this  respect  it  cannot  be  supplied  or 
made  good  by  referring  to  the  bill  of  sale,  in 
which  the  matter  in  question  may  be  properly 
■and  soffiaeotly  stated.  Without,  however,  ez- 
pr—oing  ai^  decided  opinion  on  the  point,  I  will 
■a^  that  I  am  not  at  all  sure  that,  if  there  had 
been  an  express  referenoe  to  the  bill  sale  in  the 
«ffidavi^  the  reqmrementa  of  tbe  Aot  would  npi 
bave  been  satisfied.  I  will  not,  liowevn-,  say  how 
that  is,  nor  is  it  necessary  that  we  shonld  decide 
that  point  now.  In  the  case  now  before  us,  the 
affidavit  contains  a  statement  of  the  date  of  the 
bill  of  sale,  not  by  reference  to  the  Irill  of  sole  bat 
in  express  terms,  and  the  question  is  whether 
that  statement  in  those  terms  is  sufficient  to 
satia^  the  statate.  The  statute  says  that  there 
shall  be  filed  an  affidavit  of  tbe  time  of  tbe  giving 
of  the  bill  of  sale,  and  of  the  description  of  the 
residence  and  oeoupation  of  every  attesting  wit- 
ness thereto.  The  ol^eot  of  the  statute  in  requir- 
ing that  is,  I  quite  agree  with  ICr.  j^oriaon,  to 
«naUa  ereditfin  cC  the  person  enoatii^  the  Wl 


ci  sale  to  satisfy  themselvea  that  the  tcanaaatiop 
is  an  honest  and  bond^de  one.  There  are  name- 
rooE  bond  fide  tranaactaons  oonneitted  with  billa  of 
sale  wfaioh  the  atatato  mw  not  meant  to  pot  «i 
and  to.  1^  was  meant  only  to  opertfie  ao.as  to 
prevent  froadB  upon  onditora.  Wbot-was  vmUf 
intended  by  it  waa  that  Aon  ahonld  be  ottwUtto 
every  bill  of  aale  doonmenbory  erideooe  of  tha 
eziatenoe,  aot  cmly  of  the  parties  to  the  deed,  bot 
idsoaf  the  afctesth^  witnesses  to  its  exBoiition,  of 
sneh  a  nstore  as  that  oraditors  who  foond  their 
claims  npon  the  debtor  were  likely  to  be  defeated 
by  the  bill  of  sale  might  be  enabled  to  aseartain 
that  the  particular  transaction  in  qtnation  was 
one  that  bad  really  taken  place,  and  that  the  car- 
onttistmioes  under  whitdi  the  bill  of  sale  had  bean 
executed  were  such  as  to  vouch  for  in  houaaty 
and  validity.  The  material  and  main  piunt  ia  1m 
"  residence  "  of  the  witness — his  *'  ocoopation  "  is 
of  seccndHry  importance.  The  prindpu  object  is 
to  find  a  peraon  who  can  say  "  I  woa  a  witacaa  to 
the  execution  of  that  deed  by  ao-and-aa."  To 
find  that  num,  and  to  get  at  him,  no  matter 
whether  he  ia  a  "cleric"  or  anythii^  dee, 
is  what  is  wanted,  and  what  enables  him 
to  be  got  at  better  than  anything  else  is 
his  "residence."  I  do  not  decide  this  coae 
upon  the  ontborily  of  oiqr  of  the  previoos  caae^ 
either  Bnggs  v.  Base,  or  any  other  of  thoae 
which  have  been  cited  and  referred  to  by  the 
learned  counsel  in  the  course  of  the  argamanfe. 
I  take  the  present  case  upon  its  own  intrinoio 
merits.  Here  is  a  person  who  is  sn  attesting  wit- 
ness, whose  residence  is  mentioned,  and  who  is 
stated  to  be,  and  who  is,  a  clerk."  Had  he  been 
said  to  have  been  a  clerk  to  a  barrister  in 
Temple  or  in  Lincoln's- inn,  it  would  have  afibrded 
no  better  or  Ailler  information.  If  the  witneaa  is 
described  as  being  someUiing  whidi  he  is  not,  or 
as  residing  somewhere  where  be  doea  not  twU^ 
and  an  inqniring  (»«dttor  is  thns  misled  and  poi 
off,  that  of  course  would  not  do.  Bot  upon  looking 
at  Uiis  affidavit,  there  is  no  antrathful  etatemcnt 
in  it.  It  would,  in  my  o^nion,  be  carrying  too 
far  what  was  only  intended  to  be  a  protectum  to 
innocent  creditors,  were  we  to  require  some- 
thing  to  be  added  to  the  deeeriptian  wfaiob, 
if  it  had  been  added,  would  have  given  not 
the  slightest  benefit  or  adnntsae  to  the 
creditor.  In  my  judgment,  then,  we  deeerip- 
tion  here  given  of  the  attesting  witness  is  anm- 
oient.  Bot  then  oomas  the  other  qoestion  as  to 
the  erroneoos  date.  Now  without  doubt  the  date 
of  the  bUl  of  sate  is  an  essential  part  of  tbe  — 
ment  in  the  affidavit.  Bot  if,  placing  <meaelf  in 
positi(m  of  a  creditor  seeking  infivmation  with  re- 
spect  toa  bill  of  sale,  one  oeeaa  plains  obTia■l^  and 
palpable  mistake,  whioh  oae  has  the  raaus  of 
correcting,  and  that  too  in  tiie  affidavit  ikmU, 
whioh  expressly  states  that  the  bill  o(  aale  wa 
executed  on  the  day  on  wfaidh  it  bears  date,  tiian 
no  am  can  be  misled  by  that  mistake.  It  is  i]imto 
obvious  here  that  1d»  "seven"  has  been  Mfc 
oat.  There  is  a  statement  made  that  Ae  hall  of 
sale  was  executed  on  tbe  day  on  whioh  it  liiasM 
date,  and  then  a  date  is  added  which  is  datkntHj 
an  impossible  one.  The  creditor  has  nothiw  to 
do  biU  to  refer  to  tbe  bill  of  sale  itself^ud-aU 
misapprehension  and  mistake  would  be  at  onon 
oorrected  and  set  right.  It  is  just  au.  insiaace'Ot 
the  "  ituiiile  "  by  which  the  "  ufife  .non  viiiaiur.^ 
I  do  not  think  that  tha,firrtjtotnhtMr6w^ 
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to  the  date  of  the  dooament  is  Titiated  by  the 
panon  batring  gone  farther  and  stated  Mmeuiiiig 
whiidi  need  not  haxe  been  stated. 

FcajooE,  B. — am  entirely  of  the  same  opinioD. 
TbB  Btatatereqiiiree  that  the  affidavit  on  Tegiatnp 
tin  ahaU  set  mth  the  titne  wbma  the  bill  of  sale 
nasgiTCB,  and  a  desoription  of  the  residenoe  and 
eooapatuiDol  thepeiMn  gznngit,  and  alao  of  die 
attesting  witness  to  its  exeoafewn.  Now  m  tiie 
pramit  case  it  would,  without  doubt,  faaTe  been 

S"  B  snffioient  if  the  i^Sdavit  had  amljr  stated 
lAim  bin  of  ssle  was  siren  on  the  day  on 
•wikh  it  bears  date,  and  that  the  affidavit  here 
dots  state.  But  then  it  goes  on  further,  and 
states  that  it  was  on  a  oertain  day  in  the  year 
^  One  theasaod  eight  hundred  and  six."  Now  it 
is  most  essential  to  ti^e  into  cmsiderstion  the 
nstore  and  charaoter  of  all  such  errors  that  are 
said  to  be  "  olwicaletTors."  We  have  no  oocasiou 
in  this  csaa  to  have  reoonrse  to  extrinsic  oircam- 
stanoes  to  see  that  the  emn:  here  is  purely  a 
oWical  and  not  a  substantial  one.  It  appears  to 
methat  tbagnnad  on  whieh  my  Lord  pot  it, "  UiU» 
ftr  iuuiOa  nonviKotitr/'  is  the  true  one,  and  that 
it  is  noi  at  all  snoh  ^n  error  as  would  mislead 
or  dessive  an  inquiring  oreditw.  It  seems 
to  me  that  the  statute  has  in  this  case  been  com. 
|died  with,  so  far  as  the  statement  of  the  date  of 
the  bill  of  sale  is  oosoemed.  With  regard  to  the 
lemainipg  qnestioD,  wfaethw  or  not  t^  "resi- 
deoDce  and  oocnpafei<m  "  of  the  atteetiog  witness 
is  sufficiently  described,  it  is  not,  I  think,  at  all 
desirable  that  on  this  occasion  we  should  review 
the  various  cases  which  have  been  previously 
decided  on  the  point ;  and  no  ^ood  would  in  my 
opinion  be  obtained  by  our  doing  so.  With  re- 
spect to  the  witness's  residenoe  there  is  no  doubt 
that  the  atat^ent  in  the  affidavit  is  quite  correct 
As  to  the  "  ocoopation "  there  is  no  doubt  that 
the  man  is  described  as  following  an  "occupation," 
vhidi  makea  it  perhaps  more  mfficnlt  to  discover 
him  than  ihat  if  he  bad  been  described  as  blowing 
an  "  oooapMim  "  that  is  pursoed  by  a  fewer  number 
of  persona;  and  no  doubt  the  term  "clerk,"  taken 
by  Itself,  ia  somewhat  wide  and  vague.  There  are 
a  great  many  oooopaUons  that  vary  in  degree  as 
aflording  means  of  fiodiug  out  the  person  who 
bears  tho  description  of  following  one  of  them. 
But  when  a  person  states  truthfully  that  he 
follows  a  particular  "  occupation,"  it  seems  to  me 
that  th»  mere  fact  that  a  very  large  number  of 
other  persons  follow  the  same  "  occupation "  is 
quite  immaterial.  On  both  grcnnds,  therefore,  I 
am  <tf  opinion  that  the  deeeription  in  the  ^davit 
is  correct,  and  the  affidavit  sufficient. 

Case  to  be  remitted  to  ehamhere,  vith  cm  in- 
timaiion  of  the  cowfs  optnum  that  tke 
affi.damt  is  ti^Hdent. 
Solicitor  for  the  sheriff,  W.  Maynard. 
Sdicitor  for  the  Lombard  Deposit  Bank,  E.  Lee. 
Solicitor  for  the  claimant  Brown,  A.  0.  Under- 
wod. 

Snliaitffr  fbr  the  pluntiiE  Lamb,  Seoti  Fob. 
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FBOBATE,  DIVOBCE.  AND  ADMIBALTT 
DIVISION. 
FBOBATE  BTISINEaS. 
Tuesday,  May  2. 
Is  THE  Goods  or  Johk  Emtxchbat.  (a) 
Probate  <tf  copy  wtU — Persrot  intert^edin  tttiasfoey 

— Ooiivpletitm  of  tiUs. 
The  copy  of  a  toiU  may  be  admitted  to  prohaie  in 
order  to  aid  the  compUiion  of  the  HUe  of  a 
teetaior's  representative  in  the  Oowri  of  Chancery, 
but  the  eomefiU  of  those  persons,  if  any,  viho  may 
be  intereeted  in  the  event  of  an  intesiaey  is 
required  before  a  grant  of  probate  can  be  made. 
JoHH  Entiohka;,  the  testator,  made  a  will  on  9th 
Nov.  1791,  and  therein  appointed  his  only  son 
John  sole  exetmtor.  The  test^or  died  in  October 
1796,  but  tiie  will  hM  never  been  proved.  The 
son,  John  Entidinap,  made  a  will  loth  Jan.  1808, 
and  died  on  8th  Feb.  1808,  and  after  his  deatii  his 
will  was  duty  proved  by  the  executors  named 
therein.  The  property  was  broken  up,  and  pasaed 
into  the  hanu  of  various  persons  oat  of  t&e 
direct  line  of  descent.  In  187S  letters  of  adminis- 
tration de  bonis  non  cum  testamenio  annexo  were 
granted  to  William  Enticbnap,  the  great  grandson 
and  legal  representative  dl  John  Eutichnap  the 
younger,  who  died  in  1808,  of  the  said  John  En- 
tichnap  the  yonnger's  unadministered  estate 
under  the  following  circumatanoes :  The  father 
of  John  Entichnap  the  elder  had  instituted  in 
tbe  end  of  the  last  century  a  Chancery  suit,, 
which  is  still  in  prooress,  and  in  the  course  of' 
that  Boit  it  was  found  to  be  neoessaiy  that  there 
should  be  a  personal  representative.  It  was  now 
further  necessary  that,  -in  order  to  oon^ete  tha 
legal  title  of  the  said  William  Entichns^  in  the 
Conrt  of  Chancery,  the  will  of  John  Entichnap- 
the  eldor  should  be  proved.  Search  was  made 
for  the  said  will  of  Nor.  1791.  and  it  cannot  be 
found,  bat  the  sfdicitor  for  William  Entichnap,. 
whilst  searching  for  it  among  the  papers  of  one 
Thomas  Sadler,  the  present  owner  and  occupier 
of  the  house  in  which  John  Entichnap  the  elder 
had  resided,  fonnd  a  copy  of  the  will.  Another 
copy  was  also  found  in  the  possession  of  one 
Samuel  Hopewell,  the  present  owner  of  some  of 
the  realty  en  tbe  testator. 

Indenoick,  Q.C.,  now  moved  the  court  to  decree 
probate  of  the  oopy  of  the  will  found  among  the- 
papers  of  Thomas  Sadler,  in  order  that  WiUiani 
Entiohrap  might,  as  legal  representative  of  John 
Entichnap  tiie  dder,  be  enabled  to  complete  his 
title  in  the  Court  of  Chancery  to  some  personalty 
which  had  been  realised  in  the  suit  instituted  by 
the  father  of  John  Entichnap  the  elder. 

The  PaiBinuiT. — I  have  no  information  before 
me  which  will  inform  me  whether  there  are  or 
are  not  any  perstms  other  than  William  Entichnap- 
who  have  an  interest  in  this  case.   If  I  refuse 
this  application,  there  will  be  an  intestacy  in  the 
estate  of  John  Entichnap  tbe  elder,  and  other 
persons  may  take  an  interest  nnder  that  intestacy. 
Therefore  I  must  have  an  affidavit  stating  whether 
there  are  or  are  not  such  other  persons  interested 
in  the  event  of  there  being  an  intestacy,  and  who,, 
if  there  are  such,  consent  or  refuse  their  consent 
to  making  tbe  decree  prayed  for.   With  such  an 
affidavit  before  me  I  shaft  have  no  diffioolty  in 
Bzri  ving  at  a  dedaion. 
Solicitors  for  tbe  plaintiff,  Bogerton  and  Ford.  ^ 
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Tue»dayt  May  2  and  23. 

JaICEB  v.  ShKIMFTOH  iXD  0THEB8.(a) 

WiU — Seooeation — Mevival — CodieiL 
A  vW,  «MU  madt  he/ore  marriage,  and  toaa  revoied 
hy  a  tHorriage,  hut  revived  and  ralijied  by  a 
codioU,  iohieh  alto  made  provieion  for  the  wife, 
eeseeuied  after  manriage.  The  wife  predeeeaeed 
the  teaiaior,  viho  en  Am*  deoA  dMfroyad  the 
codieQ, 

Beld,  thai  the  iesiaior  did  not  hy  the  dettruetion  of 

the  eodicH  after  hie  wife^a  deaA  revoke  the  wiU, 
John  Jauzs,  tbe  testator,  made  a  will  in  October 
1871,  and  hy  it  distributed  his  propertj  among 
his  ohtldren  and  graodchildren.  In  Jnly  1872,  he 
married  i^sin,  and  the  will  of  1871  was  thereby 
reroked  by  operation  of  law ;  but  immediately 
aftfer  his  marriage  he  execated  a  oodicil,  by  which 
in  ezpreSB  terma  he  "  reriTed,  ratifiedt  and  con- 
firmed  "  tiie  will  of  1871,  and  made  prorision  for 
his  wifiB.  His  wife  predeceased  him,  and  apon  his 
death  in  1875,  only  the  will  of  1871  was  fband, 
and  it  was  presumed  that  the  oodicil  had  been 
destroyed  by  him  upon  the  death  of  his  wife, 
when  the  only  proTisions  in  the  oodicil  which 
were  not  also  in  the  will  had  ceased  to  be  of  use. 

May  2.—8pinJce  Q.  C.  and  C.  Middleton,  for  the 
plaintiffs,  moved  for  probatu  ct  the  will  of  1871. 
Searle  for  defendants,  consenting. 

May  28. — The  Prmidemt. — I  hare  taken  time  to 
consider  this  case,  which  was  moved  before  me  as  a 
friendly  snit  on  Kay  2.  The  question  ia  whether  or 
not  the  destruction  of  the  codicil  of  1872,  upon 
which  alone  the  rerival  of  the  will  of  1871  depended, 
left  the  will  inoi)eratiTe.  I  am  of  opinion  that  the 
testator  did  not  intend,  by  reToking  or  destroying 
the  codicil,  to  thereby  reroke  the  will,  but  that 
the  foundation  of  the  codicil  being  gcme  by  his 
wife*!  death,  his  disposition  by  the  will  was  to 
remun.  It  is  plain  that  his  idea  was  that  tlae  will, 
being  revived  the  oodicil  after  marriage,  was 
not  affected  by  the  destruotion  of  the  co£oil.  I 
am  asked  to  grant  probate  of  tbe  will  and  oodicil, 
and  I  do  so  believing  that  that  will  give  effect  to 
the  testator's  intention.  The  coart  will  give  no 
more  effect  to  the  act  of  tbe  destmction  of  tbe 
codicil  than  it  would  do  if  the  testator  bad  de- 
stroyed the  paper  nnder  a  mistake  as  to  the  instm- 
ment  which  he  was  destroying.  It  was  done 
under  a  misconception  as  to  the  effect  of  the  act, 
and  not  ontmo  revoeandi,  and  I  allow  probate  of 
both  will  and  codicil. 

SolioitorB  for  plaintiffs,  Jenner  and  DyJea,  for 
Cteorge  Charlet  Biduarde. 

Solioiton  for  tbe  defendants  Deacon,  Bon,  and 
Bogtrt, 


RiDGB  ff.  BiDOB  ksat  BnH}B.(a) 
Praetiee—Plaee  tried. 
By  Order  XXXVL,  rule  I,  ike  etatemeni  of  daim 
must  eon/am  a  pta-agraph  etaiing  the  plaee  where 
the  plainiif  propoeee  the  trial  of  hie  cauee  thaU 
take  plaee.   Exeept  under  epeaal  eirewmetoneee 
the  court  wtfl  not  allow  eam$e$  to  he  tried  out  of 
MiddleeeK  wUeee  the  applioaiion  ie  made  in  the 
ataiement  of  daim  m  purauanee  of  this  order. 
This  was  a  {^obate  suit  to  revoke  the  probate  of 
an  allmed  will  of  James  Bidge,  who  died  in  the 
Cathedral  Close,  Bxeter,  on  the  21at  Oct.  1863, 

"vd  br  B.  B.  DeiMM,  Meq^  lknls*»  al  Law. 
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Med  MflhW-foar.  Tbe  Matement  of  daim  wm 
filed  in  VA.  1876.  .  The  wUl  waa  dated  Apiil. 

1863. 

Bofford,  tor  the  plaintiff,  now  moved  that  ths 
OMse  DO  aoBt  down  to  Buter,  to  be  tried  fehar* 
at  ^e  assiaea,  before  a  jndga  and'  |nTy,  on  the 
ground  that  the  witneaaea  on  both  atdea  lived  is 
or  near  Exetar,  and  tiM«KpaBao8<tf  trial  wooM  ba 
materially  less  than  if  the  oaaie  wera  to  be  triad 
in  If  iddleaex. 

Inderwick,  Q.G.,  for  the  defendanta,  denied  the 
&ot  of  the  witnesses  living  in  or  near  Exeter,  and 
asked  that  the  cause  shoald  be  tried  in  Middlesex. 
He  referred  to  Order  ZXXVI.,  rule  1,  whioh  is : 
"  There  shall  be  no  local  venue  for  the  trial  of  any 
action,  bat  when  the  plaiutiff  proposes  to  have  the 
action  tried  elsewhere  than  in  Middleaex  he  riiall. 
in  his  statement  of  daim,  name  the  oonnt^  or 

Elaoe  in  wfaidi  he  pvopoaes  that  the  action  shall 
s  tried,  and  the  action  thalU  nuteas  a  jndge  otber* 
wise  orders,  be  tried  in  the  oonnty  or  ^aoe  so 
named.  Where  no  place  of  trial  ia  named  in  the 
statement  of  daim  the  place  of  trial  shall,  unless  & 
judge  otherwise  orders,  be  the  oounty  of  Middle- 
sex. An^  order  of  a  jad||e  astosncb^^aceof  trial 
may  be  discharged  w  vaned  1^  a  Diviaional  Coorl 
of  the  High  Conrt." 

The  FuBsiDBNi. — The  practice,  as  laid  down 
in  the  orders,  must  be  observed,  and  a  judge 
will  not  use  the  powers  conferred  upon  him  wiw- 
oat  good  caase  shown.  Tbe  statement  of  claim 
was  filed  in  February,  and  it  is  not  till  Hay  that 
this  motion  is  made  to  me.  It  occars  to  me, 
therefore,  that  this  is  an  afterthought  ot  the 
plaintiff,  and  inasmnob  as  the  defenirants  object 
to  this  cause  being  tried  at  Exeter,  the  rates  pre- 
scribed by  Order  XXXVL,  rule  1,  mast  be  com- 
plied witii,  and  I  rebiae  to  make  Uie  order  prayed 
for;  therefore  the  canse  will  be  tried  in  Uidale> 

BOX. 

Sdioitora  for  the  plaintiff,  Dohmmmt  Owe,  and 
Son,  for  Qean,  Toxer,  and  Qemre. 
Sdioitor  ibr  defiandanta,  W.  H.  MwnhaO. 


ADKntALTT  BTSniBSS. 

Friday,  May  12. 
The  St.  Olu.  (a) 
MaMer — Viamiaacd — Ship'e  eeriifieate  of  registry 
and  papera—RefiLaal  to  deliver  up — Lien^Mei-' 
chant  Shipping  Act,  1854>,  aeel.  50  —Juriadidion. 
TheMigh  Ooiart  of  JiuOee  (AdmiraUy  Dimeion)  kaa 
pouwr,  upon  the  application  of  the  owners  qf  a 
ahip,  to  order  amaaterwho  has  been  diemueei 
from  their  employment  to  ddioer  up  the  eerii£eate 
of  registry  and  oAer  papers  and  pro|Mr<y  iiomg- 
ingio  the  Aipwhere  he  r^neas  to  eurrender  tkem. 
BenUfle,  a  maater,  whether  eo-oumer  or  not,  can  have 
no  Uen  vpon  a  eeriiAeate  t^f  registry  or  ahip^s 
papera  t»  eaae  of  wrongful  Mamxtaal  by  the 
managing  owners. 
Tbis  was  a  motion  made  in  an  action  of  oo-ownaw 
ship  instituted  on  behalf  of  James  Bremner,  John 
Bruce,  John  Ctmnack,  and  William  Harper,  part 
owners  of  the  schooner  St.  OUtf,  i^ainat  Jamee 
Cormaok,  part  owner  and  also  late  master  of  the 
sdiooner,  m  order  to  pmonre  n  settlement  ofao- 
ooants  of  U:e  earnings  of  tbe  said  veaad*  The 
schooner  had  been  puichased  by  the  platntiffa  and 

(«)  BatorWS  tf  Jutsa  V,  AsnSAix  ud*.  W.  Buxia,  aava. 
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^iefendaat,  and  was  worked  by  them  under  a  written 
agreement,  signed  by  all  the  part  owners,  by  whioh 
James  Bremner  was  man^ng  owner,  with  power 
to  appoint  and  diBmiss  the  master.  'Rm  deTetidant 
had  been  ^tpointed  master^  and  bad  sailed  As 
schooner  in  sereral  Tomffea.  On  the  retnm  of  the 
schooner  in  April  1876,  Irom  a  Yoywt  from  Ter- 
cera  Bremner  oisdm^  defendant  -from  his  em- 
ployment as  nuuter  witfaont  notioe,  and  took  pos- 
aeaaion  of  the  aohoonar.  The  all^^  pnnmd  for 
Miuh  diaoharRO  was  that  tbe  master  had  improperly 
^Ten  Bome  of  the  cargo  as  food  for  the  crew,  the 
iiittBter  stating  that  coodnct  was.  made  necessary 
by  the  oondition  of  the  cargo  and  the  delay  of  the 
voyage.  The  defendant  left  the  schooner,  bat 
attained  possession  of  her  oertifioate  and  register 
»nd  of  the  keys  and  papers  belonging  to  her, 
alleging  tiiat  be  was  wrongfully  dumissed  and 
that  he  WM  entitled  to  retain  posaeanon  of  these 
thiogs. 

TUe  cause  was  commenced  on  or  about  Hay  10th 
187&,  and  afcer  the  defendant  had  been  served 
with  the  writ,  and  before  any  further  proceedings 
were  taken  in  the  cause,  tbe  plaintiff  moTed  the 
court  fcff  an  order  that  tite  ^fondant  might  be 
ordered  fiorthwith  to  delrver  possaasion  of  the  eer- 
fci6cate  and  nfpttbBr  of  the  soboonv  8t.  Olaf,  of 
Wick,  ai^  the  keys  and  tXl  papem  bdonging  to 
tbe  said  vessel  to  Mr.  William  Jfarsball,  the  plain- 
tiffs* agent,  and  that  he  may  be  restrained  from 
doing  or  suffering  any  matter  or  thing  whereby 
the  aboTe  named  James  Bremner  may  be  pre* 
Tented  or  hindered  from  performing  or  asercising 
bis.  rights  and  duties  as  manai^ng  owner  ana 
sfaip'sltusband  of  the  said  vessel. 

W.  Q.  F.  PhiUimore,  for  the  plaintiffs,  in  sup- 
port of  the  motion. — ^Thisooort  has  power  to  and 
will  interfere  to  give  possession  of  the  oertiBcate 
of  registry.  InT^  Pranon  (2  Dods.  420)  Lord 
Stowell,  after  sa^g  th^t  jastioes  have  power  by 
statute  in  certain  cases  to  order  the  delivery  of 
certiflc^eSf  says :  "  Bot  these  atatntes  have  nothing 
to  do  with  the  Admiralty  jorisdietion  ni>on  such 
matters.  If  tbe  Admiralty  had  no  jariadiction 
bnt  what  it  derives  from  tbew  statatra*  it  has  no 
jariadiction  at  all  npm  snch  sul^eots*  for  they  do 
not  refer  to  tbe  jnnsdiotion  of  that  ooorb— they 
merely  give  new  powers  in  certain  oasts  to 
jastioes  of  peace.  The  jurisdiction  of  the 
Admiralty  (if  it  exists)  is  of  older  date  and 
d  larger  octent.  We  know  that  it  is  not 
uncommon  for  parties,  after  ajiplioations  to  justices, 
without  effect,  to  resort  to  this  court  for  its  moni- 
tion. This  court  would  certainly  not  have  hesi- 
tated to  go  the  length  of  grantmg  its  monition, 
to  show  canse  why  the  roister  should  not  be 
restored."  By  the  Ifraobant  Shipping  Act  1854 
(17  A  18  Yict.  c  104),  s.  50,  it  is  expressly  enacted 
that  "the  c^iftcate  of  Tefpetrj  shall  be  nsed 
only  for  the  lawful  navigation  of  the  ship,  and 
ahall  not  be  subject  to  detention  by  reason  of  any 
titi^  lien,  obai^et  or  interest  whatsoever**  by  any 
peraw,  and  tbtt  jnatioes  or  "  any  ooort  capable 
of  taking  oognisauoe  of  sooh  matter  "  may  summon 
the  psrinn  iletaining  tiie  cerUfloate  before  it  and 
examine  him  in  relation  to  tbe  detention,  and  if 
there  was  no  reasonable  oaoae  mi^  inflict  a  penalty. 
This  is  a  owrt  capable  of  takm^  ooonisanoe  of 
ench  matter,  and  the  master  having  no  lien  upon 
the  certdficato  {Qibuon  v.  Ingo,  6  Hare,  112)  baa  no 
reasonable  cause  for  detaining  id. 

E.  0.  Clarlmih  for  tbe  defendant  —  The 
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managing  owner  had  no  power  to  dismiss  under 
the  ciroomstanoes  of  tbe  case.  [Sir  Bh  Fhilu- 
MOBE. — The  agreement  between  tbe  owners  ex- 
pressly says  be  shall  have  power].  Bat  it  must^ 
implied  that  such  power  can  only  be  exercised  vpom 
due  notice  {Qrem  v.  Wright,  L.  lUip.  1  C.  P.  Div. 
591).  [Sir  B.  Philumokb.— If  the  master  has 
been  wrongfully  dismiaaed  his  remedy  is  to  bring 
an  action  against  the  maiypng  owner  for 
daroagaa.  The  power  to  dianuas  haa  been  exer- 
cised, and  the  remedy  ia  not  to  detain  the  ship's 
papers.]  Then,  as  we  have  a  oonntercbum  for 
wages  and  dam^s.  we  ooght  to  have  secnri^  for 
tbe  amount  of  oar  claima  in  this  action  to  save 
the  expense  of  arreating  the  ship. 

W.  0.  F.  PkUlimore,  in  reply,  undertook  to  ^ve 
secm^ty  for  any  damages  which  might  aocme 
from  the  making  of  the  order  prayed. 

Sir  R.  Philuiiore. — am  oi  opinitm  chat  I  have 
authority  to  make  the  order  asked  for,  and  I  sluill 
do  so.  I  direct  the  defendant  forthwith  to  deliver 
to  William  Ifarshidl  the  certificate  and  register, 
and  all  keys  belon^ng  to  the  81.  Olaf,  npon  the 
plaintiffs  undertakmg  to  be  answerable  for  any 
damage  occasioned  by  such  delivery.  Costs  of 
the  motion  to  be  costs  in  the  cause. 

Solicitors  fbr  the  phuntiffs,  Hiorpar,  Brood,  and 
Batbsoek, 

Soliciton  for  the  defendant,  LowZsu  and  Co. 


Tuetiay,  July  25. 
Thi  ScEFrBB.(a) 
Fovfeitwre—Merekant  8Uppi$tg  Act  1854  (1?  &  18 
Vict.  e.  104), «.  lOZ—OoncetdmgBrititheharaeter 
— Aetwnmg  forngn  duwacter. 
Where  a  Brttish  subjed,  the  owner  of  a  BriUsh 
ithip,  by  a  repretentation  to  the  eoUedor  of  ctutom$ 
at  the  port  of  regitlry  thai  kU  ship  has  been  sold 
to  foreignert  procwret  ike  doting  of  the  registry, 
and  eaUe  Jier  wider  a  foreign  certificate  of 
registry  and  under  a  foreign  flag,  whUtt  he 
eontinuee  to  own  her  and  to  receive  thejtrofits  of 
working  her,  doing  euch  acts  with  the  intent  te 
conoedihffr  Britiah  character  from  Vie  qfficert  of 
cuetome,  and  prevent  her  aeixwre  ae  unseaioorthy, 
he  commUe  an  offence  againtt  the  protnnone  of 
the  Merchant  5%p^  Aet  1854  (17  f  18  VicL 
c  104),  $.  103,  by  rsoflOM      vfhidi  ht$  §k^  i$ 
liable  to,  and  wiU  he  condemned  to  forfeitwre  <e 
Her  Meyetiy. 
This  waa  an  action  instituted  l^  Her  i&^esty's 
Procurator  General  on  behalf  of  Henry  Hall«bt, 
collector  of  onstoms,  at  Hartlepool,  against  the 
Boeiptre,  and  her  owner  intorremng,  to  obtain  the 
fori»ttnre     the  Beeptre  to  Her  Ifojesty,  for  the 
commission  of  offences  by  her  owner  i^unst  the 
provisions  of  tbe  103rd  section  of  the  Mwcbant 
Shipping  Act  1854,  whioh,  so  far  as  matorial,  is  as 
follows : 

Seat.  103.  The  offsnoes  hereinafter  mentionod  shall  be 
punishable  as  f<^owt  (that  is  to  waj)  U  tiw 

maatsr  or  owaet  of  any  British  sUp  doM  or  permits  to 
be  done,  anv  matter  or  thiiv,  or  aarriea  or  pennita  to  be 
osRisd  KIT  pmMis  or  doennenta,  with  intsiit  to  eonosal 
the  BiitUi  eharaoter  of  sooh  ship  ftom  aaj  persom 
entifled  by  Brttiih  law  to  Inquire  into  the  same,  or  to 
assasu  a  nndgn  oharaoter,  or  wltli  intnt  to  deomve  aoj 
sooh  peiBon  as  lastly  hatsmbefovs  mentioned,  spah  shu 
shall  be  feifcitsdto  her  liajwty,  and  the  Master,  M  he 
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oommita  or  im  privy  to       oomioiauon  of  tha  offaooe, 

dwU  ba  goil^  of  »  anademcanoar  And  in  order 

that  the  aboTa  proTiaiona  aa  to  f orfeitnzea  ma^  be  oarriad 
into  eflaot,  it  afaaU  be  lawful  for  any  oommisuoDed  offloer 
dn  fnll  paj  in  tiie  militaiy  or  naval  aerrioe  of  bar  Hsjeaty, 
or  any  BntiBb  offloar  of  onatoma,  or  any  Britiah  oonanlar 
o^av,  to  aaisB  and  detain  any  «Up  whiok  has,  either 
wholly  or  aa  to  any  ahaze  therein,  beoome  ■iib}«ot  to 
lavfeitQtaasafozeaaid.andtobriiic  her  for  adjadiaation 
before  the  High  Court  of  AcltD»alty  in  England  or 
Irbbuid,  or  aay  court  baTing  Admiral^  joriadiotion  in 
iMrMajaa^'s  domiDioni,  and  nob  ooort  may  tberenpon 
Make  anob  order  in  the  caae  aa  it  may  tbink  fit,  and  ma^ 
award  to  the  offloer  bringing  in  tita  Bane  for  adjndioatira 
•nob  portion  of  tha  prooeeda  of  the,  it  waj,  IcriUtod 
ahip  or  ahare  aa  it  may  think  right. 

The  plaintiCEs  Btatoment  of  claim  set^g  oat 
the  offeDces  oharRed  was  as  foUovs : 

1.  TbB  pUintiff  was  on  and  before  the  lOth  TSor. 
and  baa  eTer  ainoe  been  and  still  ia  a  Britiab  Officer  of 
Cnatoma,  witiiin  the  intent  and  meaning  of  tha  103rd 
sset.  of  "  The  Merehant  Shipping  Act  1854  " 

8.  Befoe  and  on  the  ssid  XOth  Nov.,  the  abip  or  Tsssel 
Se^tn,  prooaeded  against  in  tbia  action  waa  a  Britiah 
■Up,  zegUiered  at  the  CoitoBi  Honat  of  Snaderland,  aa 
a  Britiwi  ahip,  in  the  nasne  of  the  defendant,  Jamea 
Sannden,  as  aole  owner,  and  she  then  belonged  to  tbe 
defendant  aa  sole  owner.  Tbe  said  defendant  ia  a  natoral 
bom  British  snbjeot, 

3.  On  or  about  the  9tfa  Not.,  the  defaodant  aa  snob 
owner  wrote  uid  sent  to  theoollMtor  of  onsttMoia,  at  the 

of  Sunderland,  b^ng  the  zegietrar  of  Britiu  ships 
at  that  port,  and  a  person  entitled  by  BriUsh  law  to 
inqoire  into  the  obaraoter  of  the  ssid  Tssaal,  a  letter  in. 
formiDg  the  said  collector  that  tbe-  eud  veaael  waa 
aold  to  foreigners,  and  inolosed  and  aent  in  the  said 
lettnr  to  the  said  ooUeotor  the  oertiiloate  of  nglstry  of 
the  said  ship,  itat  the  pozposs  of  tbe  register  o(  the  asid 
ahip  being  cancelled  by  tbe  aaid  collector,  and  requeated 
the  said  oolleotor  to  forward  to  him,  tbe  defendant,  a 
oeatiflsd  copy  of  Uie  legiatec  of  the  said  ship. 

4.  The  ssid  odleotor  reoslnd  the  said  Mter  on  tha  10th 
KoT.,  and  acting  npon  the  stsCements  and  representa- 
tions contained  therein,  made  an  endorsement  npon  the 
r^iatez  of  the  said  Teasel  follows,  namriy ;  "  Certifi- 
eate  oanoelled,  register  eloaed  10th  Nor.  1874.  Teasel 
aidd  to  foreignerst"  and  drew  a  line  aoroas  tha  said 
register. 

5.  The  aaid  Tessal  waa  not  on  or  before  tbe  lOtb  Not. 
1874,  sold  to  any  foreigner  or  foreignera,  bot  abe  waa  on 
that  d^  and  abe  afterwards  oontinoed  to  be  owned  by 
tbe  defendant  aa  aole  owner,  and  she  then  was  and  she 
snbaeqanitly  oontinned  to  be  a  British  abip  within  tbe 
true  intent  and  meaning  of  the  lO^d  section  of  the 
"The  Merchant  Shipping  Aot  1854." 

6.  On  or  abont  tbe  12th  Jan.  1875,  the  defendant  being 
still  the  side  owner  of  tbe  said  abip.  prodsoed  and  exbi< 
lotad  to  one  William  Robert  ArUesa,  tbe  Snpttlntsadent 
of  Coatoms  and  Mercantile  Marine,  at  Seaham,  a  person 
entitled  b]r  Britiah  law  to  inqoire  into  tbe  ebancter  of 
tbe  aaid  ahip,  a  document  purporting  to  be  a  oertifloate 
of  ownership  of  the  said  ahip,  and  dated  on  or  about  Uie 
28th  Not.  1874,  by  whiidi  aooument  it  waa  stated  and 
represented  that  one  Henry  Thomas  Watson,  of  Antwerp. 
BwgiaB  oitisen,  having  purchased  the  said  abip,  bad  by 
bill  of  sale  beoome  the  owner  of  the  aaid  ship,  and  that 
the  said  ship  waa  then  Belgian  property. 

7.  Tbe  aaid  atatemente  and  representetiona  in  tbe  said 
doonmtiit  lastly  mentioned  were  reapeotiToly  wboUy 
nrtraa.  Tb»  said  sUp,  on  tbe  aaid  28th  Mor.  1874^  oos- 
Nnvad  to  be  sad  was  the  property  of  the  ssid  James 
Saunders  aa  aole  owner  thereof,  and  a  Britiah  ahip  within 
the  true  intent  and  meaning  of  the  said  103rd  eeotion. 

8.  On  tlie  Mh  Feb.  187S,  one  Jsmss  Farguson,  tbe  then 
master  of  tha  ssid  diip,  tgr  and  with  penaisaion  of  the 
deCandsnt  as  sole  owner  of  the  said  ship,  applied  at  the 
Costom  House,  at  Seaham,  in  the  port  oil  Snndarland,  to 
ons  William  Farrow,  the  oiGBoer  of  oaatoaaa  then  on  duty 
in  that  behalf,  for  a  tiansiie  at  dearsass  coastwise  lev 
tbe  said  ship,  and  ths  said  master  then  sad  thereby,  and 
with  tbe  permission  of  tim  defendant  dsdavsd  totiie  said 
William  IWrow  tbe  name  of  tbe  nation  to  wbioh  the  said 
maaier  claimed  that  the  aaid  ahip  bdonged  as  bsing  the 
Belylaa  nation,  and  that  h«  port  of  zagistey  waa  lbs  port 
«r  Antwerp,  in  tha  KHagdam  at  Bsl^nin,  and  fha  aaid 


William  Fsnow  thsn  insosibadmah  pettas  UMportef 
registzy  of  ^  said  ahip  on  a  olearawia  or  faaaaie, 
which  BS  thai  granted,  and  the  saiH  waatsr,  hg  aad  with 
Uie  pezmissiOB  of  the  ds(endsiit«  then  aad  thace  dgsed 
upon  t^  aidd  deanuuM  or  tnasirs  a  deoUmtioa  whmby 
he  tha  said  mastav  enttfledOat  slllte  reqidzeiBSBta  of 
the  aaid  Aot  bad  been  fnllr  oomplied  with. 

9.  The  aafcionaUty  of  tbe  eatd  ship  was  not  npoa  tlu 
said  Stti  Feb.  1876  Belg^  bat  the  saidah^  then  was 
and  eaatbaad  to  be  tha  ■ow  pjopssty  o<  tba  dof endsst 
assde  ownsrtbarsot,  sadaBzitisbsmp  within  tiutras 
intent  aad  meaning  of  the  said  ICSrd  aeetioa,  aadtbe 
aaid  dadarationa  reepeotiTely  saade  aad  signsd  by  th* 
said  nnstw  as  intfaelast  paragz^  statsdwsra  whidly 
falsa. 

10.  On  OF  about  the  Zlst  Aug.  1875,  thedsfsndaatbwog 
then  iSaa  aole  owner  of  the  aaid  abip,  applied  as  maatar 
tfaeraof  to  the  aaid  William  Bobert  ArUeea,  still  bewg 
swdi  anperintandent  of  enatimis  aad  macoaatile  marine 
aa  afoMSsid,  at  the  Custom  Hosas,  at  Baa  ham  atorsaaid. 
for  a  olsannoe  or  traasira  f>f  the  aaid  ship,  sad  ststad 
tbe  name  of  tbe  said  abip  to  be  the  Cofopoci,  of  Ana, 
and  declared  to  tbe  said  WilliAm  Robert  Arkleaa  tbe  name 
of  the  nation  to  which  be,  tbe  defendant,  claimed  that 
the  ahip  baknged  to  be  Urugawr,  and  tha  said  WilUam 
Bobert  ArkUss  thsraapoa  inaonbed  the  bum  oI  sssh 
nation  npoa  a  coasting  oleazanee  or  toanaire  whieb  he 
then  granted,  and  the  defendant  then  aad  there  ngaad  a 
declaration  upon  the  aaid  clearance  or  trusire  wCereby 
he  cwtiled  that  all  tberaquirMnsnts  of  ths  said  Aot  had 
been  fully  complied  witii. 

11.  Tbe  nans  of  tbe  aaid  ahip  was  not  oa  the  ssid  Slab 
Ang.  1872^  Ilia  Oofopasi,  of  Aroa,  sad  the  natioBalHrrf 
ths  ssid  ship  was  not  upon  that  day  Umgnayan,  bat  tte 
mid  ahip  then  waa,  and  oontinned  to  ba,  the  propai^  of 
tbe  defendant  as  sole  owner  thereof,  and  a  Brituh  ihip 
within  the  true  intent  aad  nsaning  <A  tbe  said  aectioB, 
aad  tiw  said  deelaraiiOBa  so  sMda  snd  rigasd  s^ 
BpeotiTely  \rj  the  defendant  were  whoU|y  falsa. 

12.  The  said  abip  anbaequently  to  the  lOtk  Not.  1874, 
and  whilst  she  still  continaed  to  be  tbe  property  of  tbe 
defendant  and  a  Britieh  ship  within  tbe  traeintsat  aad 
meaning  ^  tbe  said  lOSrd  asetion,  waa  saUed  by  ths 
dsfeadantorbyaadwith  bispanaWoa  oadflKafdnifa 
Sag,  to  wit  under  tbe  Belgian  flag. 

IS.  The  seTcral  matters  and  things  hsreinbefon 
slleged  to  bSTe  bean  done  or  permitted  to  be  done  b^  tiia 
defendant,  or  some  or  one  of  snob  matters  and  tiunga, 
ware  or  was  matters  or  things,  or  a  nsttsr  or  Uriag  doae 
by  tbe  defendant  aa  owner  of  the  said  Brttisb  abip 
Sespfra,  with  intent  to  oonosal  tha  Britiah  <d)axaater  A 
suon  ship  from  tba  said  ooUeetor  ef  enstoms  at  Simdw- 
land,  and  from  the  aaid  William  Bobert  Arkleae,  aad  fiom 
the  aaid  William  Farrow,  aad  from  otbera  tba  col- 
leotora  and  offioecs  of  customa  at  diTsra  British  porti 
and  from  tbe  offloials  of  tbe  Board  of  trade  defined  by 
the  sa^  Aoi^  or  from  aome  or  one  of  saob  par  sons  all 
such  persons  being  persons  entitled  by  Britieb  law  to 
inquin  into  anob  obaraoter,  or  with  intent  toasaamaa 
foreign  character,  or  with  intent  to  deceiTC  anob  peraeaa 
aa  aforesaid,  or  soma  or  one  of  them,  and  tbasnby  the 
ssid  ship  be<mme  aad  is  ftofeited  to  HerMaies^. 

14.  Tbe  aaid  doonment  or  certiftaata  in  the  6kk  pa»> 
graph  of  tbia  statement  ol  claim,  mentioned  fnrtbar, 
steted,  and  represented  that  the  aaid  document  w  eerti* 
fieato  would  remain  in  force  for  not  exceeding  one  year 
from  the  date  thereof,  to  wit,  from  tbe  88th  Nor.  187< 
and  was  issued  for  tiie  purpose  of  proTing  tbe  natiooah'ly 
ti.  tha  said  abip  until  bsr  aniTuI  in  Bwginm,  aad  sneh 
doonment  was  oarrlsd  by  the  dafeadaat  or  bj  tba  naster 
of  ths  said  ship,  by  and  with  thepermiadon  of  tha  dsbn* 
dant  as  owner  of  12ia  said  ship,  aa  a  ositifioafeeoC  tte 
nationality  of  tbe  aaid  abip.  Such  document  or  oartid* 
oatewas  not  aooording  to  uielawof  Belgian,  a  good  or 
Talid  oertiieate  of  the  natioaali^of  the  said  aJup,  aad 
the  said  ship  was  aot  on  the  IStb  Jan.  1875  a  Belgisa 
ship  «r  entitled  to  a  esttificataof  nattoaslityasa  Balgisa 
ship,  but  she  then  continued  to  be  and  waa  tbe  property 
of  the  defendant  as  sole  owner  thereof,  and  a  BritiaL 
ship  within  tba  true  intent  sad  meaning  of  tha  ssid 
section.  Sneh  doonasnt  wss  oaszisd  by  ths  ilafsadsnt 
as  sole  owner  of  ths  said  ship  at  hf  the  master  of  ths 
siddsbipl^  andwitbthopenBissioaot  tbe  defendant  as 
sole  ownsr  of  the  said  amp,  with  intuit  to  coneeal  tba 
British  obaracter  of  suoh  from  thj»«id  WilUam  Robert 
AzUsw,  s]>dotiMn,t^| 


Sot.  UTflJ 
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«t  ii'rma  Bii&h  porta,  and  the  offlaUa  of  thaBoudof 
Tmd»  defltt«d  m  atorMud,  or  from  wow  or  on*  «C  mdi 
Binoiu,  all  hioIi  parsoitB  heiag  partoiw  •ntitlad 
British  to  inqnira  into  the  Mtu,  or  with  intent  to 
■■ran  a  CMelga  ohMaetar,  or  with  intent  to  deoeiTe 
tmA  panoM  or  kmm  or  oaa  <rf  thm,  and  Hmtbr  tiie 
Mid  au  bMiMB>  in  ftnMtad  to  Bn  jfate^. 

15.  TLe  plaintiff  ai  a  Britiih  oOew  oi  oaatoma  hae 
eeiaed  and  detained  the  aaid  ship  aa  hariur  beoome 
nbjeot  to  forf eitnre  to  Her  Majeety  aa  aforeaaid,  and  has 
bnnfbt  her  lor  adjndioation  oefwa  tUe  oonrfc  pnmaat 

The  p leintifl  nliimw 

1.  A  ladMBiian  aad  jadgiMBt  ihat  41w  arid  Alp 
or  Taaeal  Aspire  has  baooBM  and  ia  foclaitod  to  Har 
Ifvaatr- 

S.  Aada  o(  fhe  Mia  aUp  Secpfn  by  thavarahalof 
flda  aoazti 

3.  An  a«art  to  the  pkiniiS  of  moh  porlten  of  iha 
prooeadaof  thaaalBof  ftte  Mid  aUp  aa  aonrt  Maj 
think  richi. 

4.  The  iwBiewiiaHnB  of  tiw  doCandaBtinthaaaitBof 
4Uaa«tla«L 

5.  Sofsh  further  end  oQiar  relief  ae  flia  naton  (tf  tiie 
aaM  maj  reqaice. 

The  defeoidant,  James  Saunders,  deliTered  an 
enawer  denying  the  atatement  of  claim ;  but  at 
the  hearing  the  defendant  himself  was  caHed  aa  a 
witneaa  far  the  plaintiff,  and  admitted  that  the 
allegbtions  of  the  statement  of  claim  were  sab- 
atantiallT  accnrate.  He  stated  that  he  was,  prior 
to  lOCfa  KoT.  1874,  the  sole  owner  of  the  Seepire, 
which  was  then  roistered  as  a  British  ship ;  that 
«n  or  abont  that  date  he  was  informed  by  some 
diipbrokers  that  thOT  eonld  procare  the  registra- 
tion of  his  ship  in  Belgtnm  on  the  payment  of 
oatain  feos,  ana  that  by  this  means  he  would  be 
envied  to  avoid  the  then  reoenfe  legislation 
nlatiag  to  nnseawortby  shipa.  He  aooordingly 
Tepresented  to  the  eoUectorof  ctutoms  at  Sao£r- 
land,  where  the  ship  had  been  registered,  that  the 
ahip  was  sold  to  foreigners,  and  rec^uested  the 
OQUector  to  send  him  a  copy  of  the  register  oE  the 
Aip.  The  ahipbrokers  before-mentioned  procared 
for  him  the  provisioDi^  certificate  menuoned  in 
the  staCemimt  ci  cUim,  paragraphs  6  and  14, 
which  represented  the  ship  as  being  a  Belgian 
ahip,  and  ahe  was  sailed  onder  the  Belgian  flog, 
bat  she  never  ceased  to  be  the  sole  property  of  the 
defendant,  and  he  had,  after  the  Dlosing  of  her 
British  registry,  worked  her  himself,  and  had 
reoeired  the  freights  and  profits,  ^le  action  was 
nndefended  at  the  hearing. 

The  Admirttttu  AdvoaUe  (Dr.  Deane*  Q.C.)  and 
S.  O.  Qlarkton,  tar  the  pbintifT. 

Sir  B.  FaiLEDfOBS.— The  &ots  stated  in  the 
statement  ci  claim  being  admitted  by  the  defen- 
dant«  I  moat  pronoonoe  in  this  ease  that  the  owner 
of  the  ship  was  intending  to  conceal  the  British 
cfaanot«r  of  the  ship  from  the  person  entitled  to 
inquire  into  it,  and  that  the  vessel  aasnmed  a 
foreign  character,  with  intent  to  deceive  the  officer 
«ff  costoma,  and  is  therefore  liable  to  forfeiture 
onder  the  Merchant  Shipping  Act  1854  (17  &  18 
"Via.  c.  104,  B.  103),  and  thoeftare  prononsce  for 
ihe  forfmtare  of  the  vesseL 

Froctor  for  the  plaintiff,  the  Queen'f  Pressor. 

fifdieitors  for  the  defendant,  Oiwsr  and  BotUrilL 


TtUMtU^,  Nw.  7. 1876. 
The  Sffi40iOBU.  (a) 

PrcuHee — PefauU  in  pUading — Signing  ju^msn^ 
' — Proewdmg  in  rem — iSfuprsms  Court  Rviea: 
Order  XX&,  rule  2. 

Order  XXIX.,  rale  2,  0/  ihe  S^^reme  Court  Sutee, 
as  to  eigning  judgtnent  in  default  of  pleading^ 
does  not  apply  to  proceedings  in  rem. 

Where  in  an  action  in  rem  for  a  liquidated  sum  for 
neeeaearies  supplied,  the  defendaiU  makes  default 
in  delivering  his  statement  of  defence,  the  plaint^ 
cannot  of  ones  sign  final  judgment,  but  must 
bring  the  ease  on  for  hearing  before  Hie  judge  upon 
ojfidaoit. 

This  was  an  action  of  necessaries  instituted  on 
behalf  of  John  Abbot  and  Francis  Pamy  Adey, 
ship  chandlers  at  Cardiff,  in  rem,  against  the  Qreek 
ahip  Sfactoria.  The  necessaries  supplied  were 
ship's  stores,  and  were  supplied  by  the  order  of  the 
master  of  the  ship. 

The  plaintiff,  in  the  statement  of  claim,  alleged 
that  the  goods  were  supplied  on  three  several 
oocaeions,  and  that  the  amounte  due  for  snch  sup* 
plies  were  412L  16>.  9d.,  611,  and  841.  17s.,  making 
together  5512. 13«.  9d.,  and  that  the  goods  were 
supplied  upon  the  credit  of  the  ship  and  not  of  the 
master. 

The  owners  of  the  ship  duly  appeared  in  the 
action,  and  the  statement  of  claim  was  served 
upon  them  by  special  leave  during  the  vacation. 

The  defendante,  after  obtaining  several  exten- 
sions of  time  for  the  porpose,  made  defoalt  in 
dii^Teriag  their  defence.  The  plaintifEs  now 
brought  the  matter  before  the  court  on  mo^n 
"lor  an  order  that,  the  defendants  having  bikd 
to  deliver  their  statement  of  defence  within  the 
time  limited,  the  plaintiff  be  at  liberty  to  sign 
final  judgment  for  138^9^,  together  mbh 
interest,  as  claimed  in  the  statomeos  of  daini,  and 
ooste  of  suit,  and  for  an  order  that  a  commissicm 
do  issue  for  the  sale  and  appraisement  of  the 
Sfactoria,  and  that  the  proceeds  thereof  be  bmi^t 
into  the  registry  of  the  oonrt." 

E.  C.  Olarkson,  for  the  plaintiff,  in  support  of 
the  motion. — Here  the  plaintiff's  claim  is  for  a 
liquidated  demand,  and,  oonsequentty,  under 
Order  XXIX.,  rule  2,  of  the  Supremo  Oonrt 
Bules,  the  defendant  having  made  defiftult  ia 
pleading,  the  plaintiff  becomes  entitled  to  siff;n 
final  judgment;  that  is  to  sa^,  if  the  rule  apphes 
to  proceedings  in  rem.  It  is  true  there  may  be 
grave  otyeotions  to  judgment  bKng  signed  in  mioh 
a  manner  in  these  oases ;  as,  for  tnstanoe,  a  friend 
of  tlw  pbiintifb  might  ooUnsively  appear  in  tin 
actiim  and  make  defteilt  in  pleading,  and  joc^ 
ment  go  ^fainst  a  ship  which  had  never  been 
liable.  As  the  decree  would  go  i^[unst  all  ^e 
world,  it  is  perhaps  desirable  that  some  proof  of 
the  validity  of  the  claim  should  be  given.  Tbia 
might  be  done  either  hy  giving  final  jud^emt 
subject  to  a  reference,  or  by  ordering  the  action  to 
be  set  down  for  hearing  on  proof  by  affidavit, 
which  the  oonrt  would  have  power  to  do  under 
Order  XXXVII.,  rule  1,  of  the  Supreme  Oonrt 
Rules.  At  the  same  time,  we  are  within  the 
words  of  the  rule  before  quoted. 

Sir  R.  Phillihore.— I  do  not  think  that  Order 
XXIX.,  role  2,  was  ever  intended  to  apply  to 
proceedings  tn  ram.   To  so  apply  it  would  be 

(4)  Sefforted  by  Jamm  F.  AenufK 
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dangeroQS,  as  the  oonrt  might  condemn  and  aell 
the  wrong  ship.  There  ought  to  be  some  inqaiiy. 
I  Bhall  order  the  case  to  stand  over  for  hearing  on 
the  next  motion  day,  when  proof  of  the  plaintifE'a 
claim  can  be  given  on  affidavit.  Tho  court,  ac- 
cording to  the  old  practice  oE  the  Goart  of  Admi- 
nltj,  totB  power  to  order  evidence  to  be  taken 
on  affidavit,  independentlj  of  Order  XXXVIL, 
rule  1. 

SdlicitcHrs  fin:  the  plainlaffii,  JngUtUwt  InM  and 
Gnoeninj^. 


AB0KE8  COUBT  OF  OAJTrEBBXTBT. 

Jan.  4, 5.  mnd  6,  and  Feb.  3  and  26. 
(Before  the  Bight  Hon.  Lord  FExzAycE,  Bean  of 
Arches. 
CurCON  V.  BiDSDALE.  (a) 
lUmal  Commimion — Number  of  commwnieanU — 
Ceremonial  obBervance  —  CrucV^  —  Unautho- 
ri$ed  deeoraHont—Aj^edl  no  ttoy— 37  ^  38  Viet. 
0,  85. 

It  is  not  lawful  for  a  miniater  to  consearate  or  re- 
ceive the  ^aoramenl  in  hie  church  when  there  is 
only  one  communicant  beeidee  himaelf. 

On  the  top  and  in  the  centre  of  a  ecreen,  etreUUHng 
aeroat  a  dvurch  at  the  entrance  to  tke  ehancel, 
waa  placed  a  figure  of  Our  Saviowr  on  the  Oroaa, 
in  fwU  relief,  and  ahotU  eighteen  ineAw  long, 
facmg  the  congregaiwn.  A  row  of  eamdlea  ai 
diatancea  of  aboui  a  foot  apart  ran  along  the 
top  of  ihe  aoreen,  and  were  ewUinued  up  the  cen- 
tral jportion,  which  utaa  raieed,  the  last  eandlea 
coming  doae  up  to  the  crucifix  on  either  aide  : 

Seld,  in  a  proceeding  v/nder  the  Fuhlic  Worahip 
Meg^iiaixon  Act  1874,  that,  as  it  was  not  proved 
ihat  the  eandlea  were  uaedfor  other  than  lighting 
purpoaea,  their  poaition  and  the  manner  in  which 
they  were  uaed,  did  not  constitute  a  ceremonial 
observance,  and  were  not,  therefore,  illegal ;  but 
that  the  figure,  being  in  danger  of  becoming  the 
object  of  auperatitifftta  revermee,  muat  be  removed 
from  the  eroaa. 

Attached  to  the  waUa  of  the  aame  church  were 
fiflam  groups  of  figui-ea  in  coloured  relief,  pur- 
porting to  represent  tcenea  of  Our  Lord's  Faasion, 
aaid  aueh  aa  are  eommonh/  uaed  in  Bonum 
OathoUe  ehurckea,  where  prayers  are  aaid  b^ore 
them,  and  they  are  hnown  aalhe  "  ataiiona  of  the 
Croaa"  No  faeuliy  having  been  obtained  to 
authoiiae  their  erection : 

Seld,  that  upon  thia  ground  they  must  he  removed; 
and,  further,  that  being  in  danger  of  being  uaed 
for  the  jmrposes  for  whidt  they  have  been  uaed 
among  Moman  VathoUea,  titey  were  deeoraOona 
forbidden  by  law. 

An  application  to  ihe  Court  of  Arehea  to  auapend 
the  execution  of  a  monition,  issued  under  the 
Public  Worship  Regulation  A^  1874,  pending  an 
appeai  to  ike  Queen  in  Oouneil,  wiU  only  be 
granted  omapedal  grounds;  and  where  the  ded- 
«ton  appeaUd  frotn  follows  a  deeiaion  of  the 
Bupretne  Court  of  Appeal,  or  where  obedience  to 
tkemoniition,jpend*ng  the  appeal,  cannot  be  painful 
to  th»  eonaetmeea  of  tkam  againat  whtm  it  is 
directed,  the  cqmKeakon  wtfl  he  rtQeeled, 

In  earn  under  thia  Act  tke  eourt  wiU  hear  two 
eouusal  on  each  aide. 

i«l  S«paitii  bv  ^  a  ftRUWXM,  Bh^  ButMMt-Uw. 
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Construction  and  jurisdiction  of  the  court  eje- 
plained. 

This  was  a  proceeding  under  the  Fablic  Wwsbip 
Begulation  Act  1874,  in  which  the  comphunsnU 
were  three  resident  pariahioaers  of  the  parish  of 
St.  Peter's.  Folkestone,  who  were  membem  of  the 
Ghnrch  of  England,  and  the  respondent  was  the 
Bev.  Gharlea  Joseph  Bidsdale,  perpetual  curate  of 
the  same  pariah. 

A  requisition  from  the  Archbishop  of  Canter- 
bnry  to  the  judge  <tf  this  conrt  to  hear  and  detei^ 
mine  the  matters  complained  of,  the  parties  having 
failed  to  state  their  willingness  to  submit  to  tbe 
directions  of  the  Archbiahop  touching  those  nut' 
tera,  had  been  received  in  the  registry  of  the  oonrt 
from  the  re^strar  of  the  diooeee  of  Canterbuty. 

The  'following  is  the  material  portion  of  the 
representation  put  forward  by  the  complainantB : 

1.  like  Bev.  Gharlea  Joseph  Bidsdale,  tbe  in* 
cnmbent  or  perpetual  curate  of  the  aaid  district 
chapelry  (over  wnioh  he  has  the  exoloaive  cure  oE 
aouls),  on  Sunday,  tbe4tfa  July  1875,  iu  his  church 
or  chapel  ot  St.  Peter,  being  the  chnrch  or  chapel 
of  the  said  district  diapelry,  at  the  early  aernoa 
commencing  at  7.30  a.in.«  taA  again  at  the  mid- 
day service  commencing  at  10.30  a.m.,  and  also  on 
Sunday,  the  Ilth  Jnly  1875,  at  the  like  mid-day 
service,  unlawfully  used  lighted  eandlea  on  the 
Communion  Table  at  which  the  Gommuniou  was 
at  the  said  times  respectively  being  celebrated,  or 
on  a  ledge  immediately  over  the  same,  duriog  the 
celebration  by  him  of  the  Holy  Gommnnion,  and 
when  such  lighted  candles  were  not  wanted  for  tbe 
purpose  of  giving  light. 

2.  At  all  the  said  services  on  the  said  daya  tbe 
said  Bev.  G.  J.  Bidsdale,  when  officiating  in  his 
aaid  church  in  the  Communion  Service  and  in  the 
administration  of  the  Communion,  unlawfully  wore 
certain  unlawfal  ecclesiastical  vestments  other 
than  or  besides  and  instead  of  those  appcuntedand 
allowed  by  law,  to  wit,  a  vealmeat  known  as  an 
alb,  and  a  vestment  known  as  a  chasuble. 

3.  At  all  the  said  lervicea  on  tbe  aaid  days  Uie 
said  Bev.  G.  J.  Bidsdale,  when  offidating  in  tbe 
said  church  in  the  Gommnnion  Servioe^  nnlaw- 
folly  mixed  water  with  tbe  sacramental  wine  used 
in  tbe  Communion,  and  also  then  administered  or 
caused  to  be  administered  wine  mixed  with  water 
to  the  commnnicants  at  the  Lead's  Supper. 

4.  At  all  the  said  servfces  on  the  said  daja  the 
said  Bev.  G.  J.  Bidsdale,  when  offioiatiog  in  his 
said  church  iu  the  Communion  S^vioe  ana  in  the 
administration  of  the  Communion  to  the  commu- 
nicants, unlawfully  used  in  such  service  and  admi- 
nistration wafer  bread  or  wafers,  to  wit,  bread  or 
flour  made  in  the  form  of  circular  wafers,  instead 
of  bread  such  as  is  nsed  to  be  eaten. 

5.  At  tbe  said  mid-day  services,  commencing  at 
10.30  a.m.,  on  the  said  4th  July  and  on  the  aaid 
llth  Jul^.  tbe  said  Bev.  0.  X  BSdsdaley  when  offi- 
ciating in  his  sud  church  in  the  Commanion 
Service,  unlawfully  stood,  while  saying  the  piayer 
of  consecration  in  the  said  swvioe,  at  tiie  middle 
of  the  west  side  of  the  Gommnnion  l^ble  (such  Cocn- 
munion  Table  then  standing  agMnst  the  east  wall, 
with  its  shortersideBtowaraatnenorth  and  sooth), 
in  such  wise  that,  during  tbe  whole  time  of  bis 
sayins  the  said  prayer,  he  was  between  the  peofite 
and  the  Communion  Table,  wiUk  his  back  to  tbe 
people,  so  that  the  people  could  not  ace  faun  bsask 
tbe  bread  or  take  the  cup  in  his,  band.  * 

6.  At  tbe  said  xi^^^f^^^o^em^^ 


CurtOK  V.  Bidsdale. 
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July  1875,  and  tba  said  lltfa  July  1875,  tbe  said 
Ber.  C.  J.  Bidsdale,  when  officiating  in  his  said 
church  in  tbe  Commnnion  Service,  and  sayino;  the 
prayer  of  consecration  in  the  said  BerTicf>,  din  not 
continue  in  a  Btandinff  posidw,  but  twice  unkw- 
fully  knelt  or  bent  the  knee  daring  the  TetiHng 
thereof. 

7.  At  tbe  said  mid-day  bervioe,  commencing  at 
10.30  a.m.,  on  the  said  11th  July  1875,  immediately 
after  the  conclusion  of  the  Prayer  of  Consecration 
in_  tbe  Commnnion  Service,  the  said  Bev.  C.  J. 
Bidadale  unlawfully  caused  to  be  sung  in  his  said 
chnrofa  the  worda,  or  hymn,  or  prayer,  coramonly 
known  as  "  Tbe  Agnns/'  that  is  to  wajt  "  O  lAmb 
<tf  God,  that  takeat  away  tbe  uns  cu  the  world, 
hare  mercy  npon  us." 

8.  At  tbe  said  mid-day  aerrice,  oommencing  at 
10.30  a.m.,  on  tbe  said  4th  July  1875,  and  at  the 
like  service  on  Sandav,  the  let  Aug.  1875,  tbe 
Eaid  Ber.  C.  J.  Bidsdale,  when  officiating  in  his 
8Md  church,  unlawfully  celebrated  the  Lord's 
Sapper  in  the  course  of  divine  service,  and  him- 
self then  consecrated  and  received  the  elements 
when  only  one  person  oommnnicated  with  him. 

9.  At  the  said  mid-day  service,  commencing  at 
10.30  a.in.,  on  tbe  said  4th  July  1875,  the  said 
Bev.  C.  J.  Bidsdale,  in  his  said  church,  after  the 
conclusion  of  morning  prayer,  and  ijamediately 
before  the  commencement  of  tbe  Commnnion  Ser- 
vice, and  aa^  connected  with  such  Communion 
Service,  and  in  the  presence  of  the  congregation 
then  assembled  in  the  said  church  for  socn  service, 
unlawfully  fonned  and  atxnmpanied  a  prooeBsion 
couBiBting  of  tbe  choir  and  of  two  acolytes  in  short 
surplices  and  red  cassocks,  and  four  banners  and 
a  processional  cross,  -re ere  carried  in  snch  proces- 
sion, and  it  proceeded  from  tbe  chancel  down  tbe 
north  aisle  and  up  the  nave  back  to  the  chancel 
again,  the  choir  singing  a  bymn  while  walking  in 
the  procession,  and  the  said  Bev.  C.  J.  Bidsdale, 
while  taking  part  in  snch  procession,  wore  a 
chasnble,  and  had  a  cap  called  a  biretta  npon  his 
head,  and  on  the  return  of  the  procession  to  the 
obance],  the  Commnnion  Serrioe  at  once  com- 
menced. 

10.  On  the  occasion  of  the  evening  service  on 
the  evening  of  Sunday,  the  4th  July,  1875,  and 
immediately  after  an  offortoiy,  which  took  placo 
afe  the  conclusion  of  tbe  sermon,  and  without  anv 
break  or  interval,  and  as  connected  with  Bnoh 
service,  and  in  the  presence  of  Uie  co^regation 
assembled  for  anch  service,  the  said  Bev.  C.  J. 
Bidsdale,  in  his  aud  church,  unlawfully  caused  a 
tike  procession  to  that  before  mentioned,  as 
having  taken  place  at  the  morning  aervioo,  to  be 
formed,  and  accompanied  tbe  same  round  the 
chnrcb,  in  like  manner  einging,  and  at  one  period 
of  such  procession  all  those  who  took  part  in  it 
fell  upon  their  knees  and  remained  kneeling  for 
some  time,  and  after  their  return  to  the  <diancel 
the  general  thanksgiving  was  intoned,  and  the 
oongrwation  were  then  dismissed. 

11.  The  said  Bev.  C.  J.  Bidsdale.  without  lawful 
authority,  and  unlawfully,  and  since  the  conse- 
cration of  his  said  (dinrch,  that  ia  to  say,  in  the 
year  1872,  set  up  uid  placed  npon  the  ton  tA  the 
screen  aepumting  the  ohanoel  of  tlie  said  ohurch 
from  the  hody  or  nave  thereof,  and  stiU  onlawfoliy 
retains  there,  a  crucifix  and  twenty-four  metal 
candlestioks  with  candles,  and  at  tbe  ordinary 
evening  aemce  on  Sunday,  the  4th  July,  1875, 
the  said  candles         lighted  on  either  side  of 
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such  omoifix,  and  bo  continued  daring  such 
service,  althongh  the  other  lights  in  the  church 
were  amply  sufficient  to  light  the  church,  and  the 
said  candles  were  not  wanted  for  that  purpose. 

12.  The  said  Bev.  C.  J.  Bidsdale,  without  Uwful 
authority,  and  nnlawfblly,  sec  up  and  placed  in  his 
said  ohT^ch,  since  the  consecration  thereof,  that  is 
to  say,  in  the  year  1671,  and  still  nnlawfnlly 
retaiuB  therein,  certain  representations  of  figaresin 
coloured  relief  of  plastic  material,  purporting  to 
represent  scenes  of  our  Lord's  Passion,  attached 
to  the  walla  of  the  said  ohurch,  and  forming  what 
are  commonly  called  stations  of  the  cross  and 
passion,  such  as  Me  commonly  used  in  Bwnan 
Catholio  ohnrches,  and  not  in  oharohes  of  the 
Churoh  of  England,  and  some  of  the  said  repre- 
sentations relate  to  legendary  and  superstitious 
scenes  nob  pare  of  the  gospel  history,  and  not 
accepted  or  recognised  as  authnutio  by  the  Churoh 
of  England,  and  tbe  said  representaUona  as  a 
whole  tend  to  encourage  ideas  and  devoticms  of 
an  unauthorised  and  superstitious  kind,  and  are 
unlawfuL 

13.  The  said  acts,  matters,  aud  things  herein- 
before mentioned  are  respeotively  alterations  in, 
or  additions  to,  the  fabric,  ornaments,  or  furniture 
of  the  said  ohurch,  mode  without  lawful  au- 
thority, decorations  forbidden  by  law,  unlawful 
ornaments  of  the  minister  of  tne  said  ohurch. 
failures  on  the  port  of  the  incumbent  to  observe, 
and  cause  to  be  observed,  the  dire(Aioos  contained 
in  the  Book  of  Conmum  Fnyei-,  relating  to  the 
performance  in  such  ohurch  of  the  services,  rifees, 
and  coremoniea  ordered  1^  the  said  boc^  or 
unlawful  additions  to  and  alterations  of  such 
services,  rites,  and  ceremonies. 

There  was  no  prayer  at  the  close  of  the  repre- 
sentation ;  but  it  was  intimated  bv  the  court  that 
a  representation  under  the  Public  Worship  B^u- 
lation  Act,  1874,ahonId  conclude  with  a  pnyer,  as 
in  other  cases. 

Tbe  answer  of  tbe  respondent  commenced  by 
admitting  tbe  charge  in  the  6th  article  of  tbe 
representation,  and  that  such  kneeling  daring  the 
prayer  of  consecration  was  unlawful,  but  stating 
that  it  had  been  discontinued.  It  proceeded  to 
require  the  complainants  to  prove  eveiy  charge 
made  in  the  representation;  and  to  deny  the 
ill^olity  of  the  alb  and  (duuoblo.  With  regard 
to  the  Sbh  artiuls  of  the  representation,  the  answer 
stated  that  there  wwe  <m  the  days  mentioned 
present  in  the  church  a  convenient  number  to, 
and  every  opportunity  was  given  to  them  to,  com- 
municate with  the  priest.  With  r^ard  to  tbe 
crucifix,  it  was  allied  to  be  part  of  a  screen  for 
which  a  faculty  had  been  granted  by  the  Com- 
missary Court  of  Canterbury,  and  erected  at  the 
same  tmie  as  the  rest  of  the  screen ;  and  further, 
that  tbe  porisbiooers  were  neoessary  parties  to 
any  suit  in  which  any  order  might  oe  made  for 
the  removal  of  any  part  of  tbe  said  screen.  It 
was  submitted  that  the  paintings  colled  the 
stations  of  the  cross  were  not  unlawful ;  that  the 
allegations  in  the  12th  article  of  the  representa- 
tion, commenting  upon  those  nUntings,  were 
irrelevant,  immiOerial,  oUonlatea  to  pr^o^oe, 
aud  impro^ly  made  against  the  respondent ;  that 
the  parishioners  were  necessary  parties  to  any 
suit  for  their  removal;  and  that  the  court  shonld 
grant  a  fitonlty  to  confirm  their  erection.  The  « 
answer  oondlnaed  with  a  praysr  thar^tanmanf 
dent  might  be  disniiased  »0&allb|dMwUiatC 
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Clifeoh  v.  "Rpw^^TJi- 


Tance  justice  in  the  mattsr  of  the  said  repre- 
laentation. 

A.  J.  Stephens,  Q.G.  ftod  S.  Shaw,  for  tiie  com- 

FU^mes  St^Jten,  Q-C^  A,  Charles,  Jeune, 
and  w.  Q.  F.  PhilUmor«,  for  Uie  respcmdent. — 
For  the  complainants  iritncBSeB  were  examined 
to  prove  the  cnarfj^  made  in  the  representatioii. 
For  the  respondeDt.  the  depaty  registrar  of  the 
diocese  of  Canterbury  proved  the  Rranting  of  the 
faculty  mentioned  in  the  respondent's  answer ; 
-and  tne  respondent  himself  was  examined.  At 
the  dose  of^  the  respondent's  case  his  counsel 
stated  that,  having  regard  to  the  decisions  of  the 
Jodicial  Committee  oi  the  Fnvy  Cooncil  in 
Sebbsrt  v.  PurehoM,  L,  Bep.  8  F.  C.  605 ;  and 
JTartm  v.  Maettm<xkit,  L.  Bep.  S  P.  C.  869  ;  21  L.  T. 
Bap.  N.&518} 

it  was  not  proposed  that  any  argument  riiould  be 
offered  by  them  in  this  court,  except  with  rcfer- 
-ence  to  the  charges  contained  in  the  8th,  lltfa, 
and  12th  articles  of  the  representation. 

A.  J.  BtepJtens,  Q.C.  for  the  complainants. — It 
was  illegal  for  the  celebrant  in  the  Commanion 
Service  to  consecrate  the  elements  end  receive  the 
-Communion  unless  he  bond  fide  believed  that 
at  lesst  three  persons,  as  to  whom  he  had  reason 
for  his  belief,  would  communicate  at  the  same 
service :  [Pai-nellv.  Boughion,  31  L.  T.  Eep.  N.  S. 
S94;  L.  Bep.  6  F.  C.  46.)  The  second  and  third 
rubrics  after  the  Commanion  Service  oontain  the 
whole  law  on  the  snl^ect.  The  otqect  of  these  m- 
'brics  wasihe  prevention  of  a  solitary  Gommnoion. 
Before  commencing  to  read  the  second  ct  the  two 

Sortiona  into  whidi  Uie  Oommnnion  Service  is 
ivided,  the  respondent  was  bound  to  have  ascer- 
tained that  a  sufficient  number  of  persons  were 
present  and  about  to  communicate  with  him : 
IWytm  v.J)ame$,  1  Curt.  Eep.  69,  63;  Priest- 
V.  Lamb,  6  Ves.  421.)  [Lord  Pemzakcb. — 
How  is  the  minister  to  ascertain  tbisP]  The 
rubric  before  the  exhortation  in  the  Com- 
munion Service  requires  that  those  about  to 
communicate  shall  be  conveniently  placed  to 
receive  the  Communion;  and,  therefore,  the 
minister  should  require  persons  intending  to 
commnuicate  to  separate  themselves  then  from 
the  rest  of  the  con^-^tion.  This  could  be  done 
either  thronah  the  pulpit  or  the  (drarchwardens. 
inth  regard  to  the  emdflz  and  the  Ughted 
candles  on  the  soreen,  the  parishionen  can  have 
no  interest  in  articles  whidi  are  illeipi].  There  is 
abundant  evidence  that  the  candwa  were  not 
■Teqnired  for  the  purpose  of  giving  lig^t.  The 
ftcnlfry  relied  on  by  the  respondent  does  not 
-spedfy  with  sufficient  particnlartty  what  screen 
it  was  intended  should  be  erected.  All  crucifixes 
in  churches  of  the  Church  of  England  are 
illegal.  The  Homilies  are  directed  against  their 
use,  and  the  judgment  of  the  Judicial  Committee 
of  the  Privy  Council  in  PhiUpotts  t.  Boyd  (L. 
Eep.  6  P.  C.  436  ;  32  L.  T.  Eep.  N.  S.  73),  does  not 
sanction  them.  In  Westerton  v.  Liddell  (Moore's 
Sp.  Bep.),  a  diattnctiou  is  drawn  between  crosses 
«nd  crucifixes.  Mr.  Justice  Keating,  in  Boyd  v. 
PhiUvotti  (li.  Ben.  4  A.  297).  says,  *^Zt  is 
•olearfy  to  be  ^thered  trom  IFsatsrton  ▼.  ZicUsR, 
that  the  Judicial  Committee  thought  a  omdfix 
would  be  illanL**  At  the  Hamptmi  Oomt  Gon- 
lerenoe.  in  1603,  Janes  I.  referred  to  the  materia 
•crosses  which  existed  before  the  Bflfonnation  as 
demolished.  A  cmoiflx  is  within  the  prohibition 


of  3&4Sdw.  6,  clO.astatoteheldbytbe  Frirr 
Oonncil  in  PhiUpotU  v.  Boyd  (u&i  ntpX  to  be  tm 
in  force.  Using  lighted  canoleB  near  and  afaoit 

the  crucifix  is  an  unauthorised  ceremonial  additikii 
to   the   servioes  prescribed  by  the  Hock  of 
Common  Prayer.  The  pictures  described  in  the 
12th  article  of  the  representation  were  put  up 
without  a  facnlty,  and  are  obviouBl}|  placed  in  ths 
ohuroh  for  no  other  than  superstitious  purposas. 
[He  proposed  to  refer  to  two  Eoman  Catholio 
books  of  devotion,  entitled  The  Key  of  Heaven, 
and  The  Crown  of  Jesus,  but  Filzjamea  Biephtn, 
Q.C.,  objected  that  no  foundation  for  using  thu 
had  been  laid,  and  that  at  any  rate  a  witosM 
should  be  called  to  prove  that  they  were  works  of 
authority.   Lord  Penzance  having,  under  the  dr* 
oumstauces^  given  permission  for  a  witness  tbea 
to  be  called,  one     the  olwfi?  attached  to  Uu 
Boman  Catholio  Ghnrch  of  St  Peter's,  Hatbn 
Garden,  was  examined,  and  stated  that  each  of  the 
two  books  in  quesUon  conbuned  fourteen  mofeom 
known  to  the  members  of  the  Boman  Catholio 
Church  as  the  Stations  of  the  Cross  and  Pas- 
sion, and  prayers  to  be  repeated  before  each 
picture;  that  the  drawings  prodaoed  of  the 
pictures  in  the  respondent's  church  were  similsr 
to  those  in  the  books,  and  that  the  books  in  ques- 
tion were  devotional   works  approved  by  the 
authorities  of  the  Eoman  Catholic  Church.  Thej 
were  then  put  in  evidence,  and  passages  from 
them  cited  for  the  purpose  of  showing  that  the 
Stations  of  the  Cross  were  in  the  Boman  Ca^iolic 
Ghnrch  turned  to  uses  which  the  Church  ti. 
England  would  consider  illegal  and  superstitioas.] 
Fivo  of  these  pictures  are  dearly  illegal,  as  th^ 
do  not  even  represent  any  htstonoal  umdents  m 
our  Ijord's  life.   The  23rd  <tf  the  InqnisitioitB  of 
Queen  Elissbeth  orders  the  destraetion  of  aU 
piotorss  and  paintings,  and  all  other  monnments  ft 
feigned  miracles,  piucrimages,  idolatry,  and  super- 
stition (CardweU  s  Documentary  Annals,  voL  1* 
pp.  221.  222) ;  and  wh^  it  is  remembored  that 
the  stations  were  first  introdnoed  into  churches  in 
order  that  prayers  might  be  said  before  each  in 
turn,  instead  of  at  the  actual  spots  intended  to  be 
represented  by  them,  it  is  evident  that  they  are 
monnments  of  pilgrimages.   One  of  them  is  also 
a  monument  of  a  feigned  miracle.     He  also 
referred  to 

Martin  v.  ifaefcoiuMM*.  L. Bm.  2  A.  & E. 900.  U<: 
2  P.  0.865;  8  P. a 409;  81  L.T.  B«p.  N.a.aS: 

Ths  X*sUr  Hondo*  eoas,  iswlssd  report  bf  Baxda. 
Ei0t«r,  1874 : 

WaUot's  SMndAMdHBcdonr,  vooeBeod  j 

Tba  Catbolio  LVMD,  voL  S ; 

Fnlk^a  DrfnMs  of  the  Tnmlatiin  of  As  BiUs. 
Farksradftion. 

Iiord  PsHEijrcB  intimated  that  in  caasB  ooniBg 
befbre  him  under  the  Fublio  Worship  Besnlft- 
tion  Act  1874,  he  would  hear  two  omuaai  oa  «uh 

side,  and  one  in  reply. 

Shaw,  on  the  same  side,  rated 
DsUgaX  t-  HiglOmi,  3  Bug.  N.  C.  950 ; 
EmIuv'ii  IdtanpasCompand ; 
Beott  V.  ITifhrnan.  8  Stark,  168 1 
SlphinsUms  v.  Fwrefcoj,  L.  Bep.  8  A.  ft  S>  ML 

FUxjamet  Siahen,  <^G.  for  the  respondeot.— 
The  respondent  had  a  bond  fid»  belief  that  aemnl 
memben  of  his  oongregation  vonM  reoMve  the 
Gommnnicnt  at  the  midday  serrioe  on  th«  4lh 
July  last.  AB  the  congregation  present  m  Ae 
church  are  exhorted  to  partake  of  the  GonmuMB 
h,  the  vc^r,  «*«^io^^gt^  <* 
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tbe  Communion  Sorvioe,  and  ifc  has  been  held  that 
the  rabrio  requiring  previoua  nottoe  to  be  given 
by  thoBe  who  propose  to  attend  ia  merolr 
directory  {ParweZi  v.  Soitghton,  31  L.  T.  Eep.  N.  S. 
594;  L.  Bep.  6  F.  C.  46),  and  that  the  minister 
cannot  refuse  to  administer  the  Communion  on 
the  gronnd  of  no  each  notice  having  been 
given:  {Btewari  v.  Crommelin,  a  jadfcmeut  in 
the  ConHistorial  and  Metropolitan  Coarb  of 
Armagh,  by  the  Bev.  Alexander  Irria.  Hodges 
and  Smith,  Bablin;  Bavingtons,  London,  1852.) 
The  rubric  directing  that  there  shall  be  no  com- 
monion  unless  three  persons  commnnicate  with 
the  prieat,  is  only  to  insure  a  bond  jide  adminis- 
traUon  of  the  commonlon.  No  Uama  can  attach 
to  the  minister  if  the  s|»rit  of  the  ruhrios  is  com- 
plied with,  ^e  respondent  exercised  his  dis- 
cretion bon&Jtde,  and  the  fact  that  one  person  did 
communicate  with  him  shows  that  that  discretion 
was  not  quite  unfounded.  If,  as  is  the  custom  in 
the  respondent's  church,  the  congregation  remain 
to  the  end  of  the  communion  service,  the  officiating 
minister,  unless  he  takes  some  unauthorised  meuis 
of  asoertainiag  the  fact,  thus  incurring  grave 
responsibility,  cannot,  at  the  commencement  of  the 
second  portion  of  the  service,  be  certain  of  the 
number  of  persons  about  to  communicate  with  him. 
With  respect  to  the  candles  on  the  chancel-screen, 
only  two  of  them  were  placed  so  as  to  be  close  to 
the  crucifix,  and  it  has  not  been  proved  that  any 
of  them  were  ever  lighted  except  at  the  evening 
service.  The  crucifix  in  this  case  is  an  archi- 
tectural portion  of  the  soreen  on  which  it  stands, 
and  is  not  an  abased  image.  It  has  not  been 
abused,  and  it  is  not  likely  to  be  abused,  to  super- 
sti^ous  uses.  Westerion  r.  LiddeU  (Moore's  Sp. 
B«p.)  really  decided  nothing  more  than  that 
crosses,  an  architectural  ornaments,  wero  law- 
ful. It  follows,  from  the  decision  in  PhiUvotta  v. 
Boyd  (L.  Bep.  6  P.  0. 435 ;  32  L.  T,  Bep.  N.  S.  73). 
that  a  crucifix  in  stone,  set  up  as  an  archi- 
tectural decoration  in  a  parish  church,  is  no 
more  unlawful  than  a  cmcifix  painted  on  glass, 
snch  as  that  in  St.  Margaret  s,  Westminster, 
which  etttl  remains  {Pie>-8on  v.  Gell :  B«tum 
of  Caoses  before  the  Delegates,  p.  85,  No. 
171);  and  that  crosses  and  cruciiixGa  set  up  for 
the  purpose  of  decoration  are  alike  not  illegal, 
unless  it  is  shown  that  tiiey  are  in  some  way  or 
other  liable  to  abuse.  The  proclamations  and 
the  injunctions  of  Edward  TI.  and  Eliz^th,  with 
respect  to  the  destmotion  of  abased  crosses  and 
images,  were  merely  a:eeative  acts  directed  to  an 
evil  then  existing ;  and  the  statnto  3  &  4  Edw.  6, 
0. is  entirely  spent.  What  has  been  said  with 
respect  to  the  crucifix  applies  with  equal  force  to 
the  series  of  pictures  called  Stations  of  the  Cross. 
They  have  not  been,  and  are  not  likely  to  be, 
abased.  It  is  no  evidence  of  their  unlawfulness 
that  similar  pictures  are  usoally  to  be  found  in 
Boman  Catholic  churches. 

A.  Charlet,  on  the  same  side,  cited  the  29th  in- 
junction of  Edward  YI.,  Cardwell's  Documentary 
Annals,  p.  17;  Liturgies  of  Edward  YI.,  p.  85, 
Parker  Society,  1844;  Oampbell  v.  Spotiiswoode 
(3  B.  &  S.  769);  Sehhftrt  v.  Fwcliaa  (L  Bep.  3 
P.  C.  605) ;  WiUon's  Ornaments  of  Chorches. 

A.  J,  StephenSf  Q.C.,  replied. 

Cwr.  adv.  vuU. 
IVt.  3.— Lord  pERBABCB.~Some  miscoiuseption, 
I  fear,  exists  as  to  the  Amotions,  powers,  and 
datiea  of  this  ooart.   Some,  also,  with  regard  to 
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the  source  of  its  jurisdiction.  It  is  not  well  that- 
this  should  be  so;  for  those  who,  however 
unadvisedly,  question  the  authority  or  jariadiotion 
of  the  court,  can  hardly  be  expected  to  yield  ta 
its  decrees  that  readiness  of  obedience  in  which 
the  true  force  of  all  tribunals  resides.  I  think  it, 
therefore,  not  out  of  place  that  before  pi-oceeding 
to  the  details  of  the  case  before  me,  I  should  try  to- 
set  in  their  true  light  some  matters  that  have  been 
by  some  unwittingly  but  grievously  distorted,  and 
in  the  interests  of  the  many  who  conscientiously 
desire  to  yield  obedience  to  an  authority  which 
they  perceive  to  be  lawful,  to  remove  the  miscon- 
ceptions set  on  fbJii  1^  the  very  tew  who  may  have 
no  desire  to  submit  to  any  anthority  at  ul.  It 
has  been  said,  and  I  fear  widely  accepted,  that 
this  court  is  a  new  otmrt ;  that  its  authority  is~ 
independent  of  the  chnroh;  that  the  Bishops' 
Courts,  which  ought  properly  to  entertain  such 

Questions  as  those  now  before  me,  have  been  by 
'arliament  suppressed,  and  that  a  lay_  tribunu 
has  been  set  up  in  their  place,  to  sit  in  judgment 
not  only  upon  ntual,  but  on  soundness  oi  doctrine 
and  the  mysteries  of  religion.  If  these  things 
were  true,  they  might  afford  ground  for  criticism 
upon  the  statute,  though  they  could  not  aSect  the 
duty  of  obeying  it.  I  hope,  however,  that  those 
who  may  be  inclioed  to  act  upon  their  truth  will 
be  at  the  pains  of  reading  the  statute  for  them- 
selves. They  will  then  perceive  that  every  one 
oT  these  four  propositions  is  absolutely  incorrect 
in  fact.  In  the  first  plaoe,  the  Fublio  Worship 
Begubtion  Ant  1874  (37  A  38  Tiot  o.  85),  did  nob» 
from  one  end  to  the  other  of  it,  create  any  new  court, 
or  indeed  any  court  whatever.  By  the  7th  section 
it  is  enacted  that  a  person  with  certain  legal 
qualifications  shoald  be  nominated  and  appointed 
by  the  two  archbishops,  with  Her  Majesty's 
approval,  to  be  a  "  Judge  of  the  Provincial  Courts 
of  Canterbury  and  York."  "The  provincial 
courts  "  here  spoken  of  are  of  course  the  existing 
provincial  courts,  namely,  what  is  commonly 
called  the  Court  of  Arches,  in  the  southern  pro- 
vince, and  the  Chauc^y  Court  in  the  province  of 
York.  At  the  time  the  statute  passed  there  were 
very  learned  judges  presiding  m  each  of  these 
courts,  though  they  have  both  since  then  retired,  and 
the  enactment  wbioh  thus  created  a  new  jadge  to 
be  a  judge  in  both  of  thnm,  without  definiag  his 
relation  to  the  existing  judges,  may  be  fairly 
oritidsed  on  .that  scores  bat  is  not  open  to  the 
opposite  charge  of  having  created  a  new  conrt. 
This  explanation  removes  ^o  the  objection  that 
the  courts  upon  which  the  powers  given  by  the 
statute  are  conferred,  are  courts  independent  of' 
the  church,  unless,  indeed,  those  who  make  this 
objection  are  willing  to  contend  that  the  provincial 
courts  of  the  two  arcLbishops  deserve  that  desig- 
nation. The  next  objection,  as  to  the  suppression 
of  diocesan  courts,  is  equally  incorrect  in  point  of 
fact.  These  courts  are  not  named  or  referred  to, 
directly  or  indirectly,  in  the  statute ;  their  rights, 
their  powers,  and  their  jurisdiction  remain  to- 
them,  since  the  Act  passed,  as  they  existed  before 
it  was  passed,  untouched  and  unrestricted. 
What  has  really  been  done  by  the  stotute  is  to 
confer  on.  the  provincial  courts  (with  a  more 

rd^  and  less  costly  procedure  than  heretofore) 
nght  to  entertain  qoestions  of  ritual  concur- 
rently with  but  not  to  the  exclusion  of  the  diocesan 
courts.    *BuB  jurisdiotwn  is  no  ™0|fB^t^^^l:> 
provindal  oonrts  exerciseii^liifgltlay^Mw^^*^ 
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upon  letun  of  nqnert  from  the  btsliop—^'^ 
maj  exerciH  it  now  withoot  those  letters  of  reqneat ; 
but  the  neoeseitj  for  the  bishop's  assent  whidh 
is  thus  withdrawn  in  one  direction,  is  restored  in 
another,  for  by  sect.  9  of  the  Act,  no  sait  can  be 
carried  into  this  conrt  if  *'  the  bishop  shall  be  of 
opinion  that  proceedingH  shonid  not  be  taken." 
The  provindal  coarts,  therefore,  have  snbstan- 
tially  gained  no  new  jurisdiction  hj  the  statnte. 
Sat  if  they  had,  the  question  I  am  considering  ia, 
not  what  addition  has  been  made  to  the  powers  of 
the  provindal  courts,  but  whether  the  diocesan 
oonrts  have  been'  sappressed  to  make  way  for 
another  tribunal,  and  what  I  have  here  advanoed 
(which  anyone  may  verify  for  himself  on  reading 
the  statute)  will,  I  hope,  serve  to  show  that  their 
snppreBsion  by  this  statute  is  porely  imaginary, 
aira  contrary  to  the  fact.  There  may,  I  dare  say, 
be  some  to  whom  the  BTming  of  the  prorincial 
oonrts>  OS  courts  of  eononrrent  jorisdictioD,  with 
a  more  expeditions  and  efficient  procedure,  will 
vppwr  to  be  the  same  thing  in  substance  as 
suppressing  the  diocesan  courts.  To  others,  on 
the  contrary,  it  may  appear  tbat  the  rendering  a 
court  less  likely  to  be  resorted  to  than  before,  by 
bringing  another  and  more  effective  conrt  into 
competition  with  it,  ia  hardly  the  same  thing  as 
suppressing  or  aboUshing  it.  I  have  no  desire  to 
entertain  the  question  which  of  these  two  views  is 
the  more  correct.  Provided  that  the  matter  bo 
truly  stated  and  understood  according  to  the  fact, 
and  not  according  to  conclusions  drawn  from  the 
faot,  every  one  can  judge  for  himself,  and' my  end 
will  have  been  attainra.  I  am  no  fnrUier  con- 
cerned with  the  remaining  an|Bration,  that  a  lay 
tribanal  has  been  set  up  to  aeal  vit^  doctrine 
as  well  as  ritm^  than  to  affirm  that  in  all 
matters  of  doctrine  this  court  has  now  pre- 
cisely the  same  jnrisdictim,  and  no  more  than 
it  had  before  the  statute  was  passed;  nothing 
has  been  added,  and  nothing  taken  away. 
There  are  some,  I  believe,  who  contend  that  all 
q^nestions  touching  the  clergy  in  their  ministra- 
tions ought  to  be  referred  oi^y  to  a  synod  or  some 
other  tribunal  composed  of  ecclesiastics.  With 
such  a  proposition,  I  have  nothing  here  to  do,  and 
I  will  dismiss  the  subject  with  the  remark  that 
those  who  assert  it  must  needs  go  further,  and 
either  point  out  where  in  the  judicature  of  this 
oonntry  such  a  tribunal  ia  to  be  fonud,  or  contend 
tiiat  the  Church  of  the  State  has  no  laws  to  govern 
it,  or,  what  is  the  same  thing,  no  laws  capable  of 
being  enforced.  I  now  actress  myself  to  the 
merits  of  the  present  case.  It  is  a  proceeding 
taken  under  the  Fublio  Worship  Begnlatiou  Act 
1874  (37  &  38  Vict,,  c.  85).  Three  parishioners  of 
the  parish  of  St.  Peter's,  Folkstone,  have  trans- 
mitted to  the  Archbishop  of  Ganterbary  a  repre- 
sentation underthat  statute  complaining  of  certain 
proceedings  and  matters,  which  they  ulege  to  be 
unlawful  m  the  conduct  of  the  respondent  on  the 
4th  and  11th  July  1875.  On  the  Ist  Nov.  1876, 
and  after  the  duties  of  judge  under  the  statute 
had  become  mermd  in  the  office  of  official  princi- 
pal  (or  Dean  of  Arches)  of  the  Provincial  Conrt 
of  Canterbury,  this  representation  was  transmitted 
to  me,  and,  consequently,  the  proceedings  before 
me,  by  virtue  of  the  7th  section  of  the  Act,  became 
at  once  a  proceeding  in  the  Court  of  Arches.  The 
representation  complains  of  many  l^ngs  done  by 
the  respondent,  whioh,  at  the  hearing  ot  the  case, 
he  did  not  deny,  nor  did  he  dany  HimIL  these  tlungi 
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were  unlawful  in  the  present  state  of  the  law,  as 
ennndated  fay  llie  Judicial  Committee  of  the  Privy 
Oonncil,  reserring  to  himself  the  right  to  questicn 
that  state  of  the  law,  so  far  as  he  may  be  allowed 
to  do  so  by  that  tribunal,  should  he  appeal  to  it  in 
the  present  case.   I  will  shortly  enumerate  theaa 
offences  :  1.  The  use  of  lighted  candles  on  the 
Communion  Table,  or  on  a  iMlge  immediately  over 
it,  at  the  time  of  the  celebration  of  the  Holy  Com- 
munion, when  those  candles  were  not  required  for 
giving  light.    2.  ^e  mixing  of  water  wiUi  wine 
for  the  service  of  the  Holy  Gommanion.   3.  The 
nee  of  wafer  bread,  instead  of  bread  such  as  ia 
usually  eaten,  in  the  administration  of  the  Holy 
Communion.    4.  Standing  at  the  middle  d  the 
west  side  of  the  Communion  Tahla  with  hia  be<i 
to  the  people,  so  that  the  people  coold  not  see  him 
break  the  braad  daring  the  Frayer  of  Oonseeta- 
tion.   5.  Kneeling  dnrmg  the  Prayer  of  Consecra- 
tion— a  practice,  nowerer,  which  he  says  he  baa 
sinco  discontinued.     6.  Causing  the  nymn  or 
prayer  commonly  known  as  the  Agnus  Dei  to  be 
snng  daring  the  Communion  service,  immediately 
after  the  Prayer  of  Gonseoretion.    7.  forming 
and  accompanying  a  procession,  consisting  of  the 
choir  and  two  acolytes  in  short  surplices  and  red 
cassocks,  foar  banners,  a  brass  instrument,  and  a 
processional  cross  being  carried  in  it,  the  ch<nr 
singing  a  hymn,  and  the  respondent  walking  in  it, 
with  a  cap  called  a  biretta  on  his  head ;  sacfa  pro- 
oession  taking  place  after  the  service  of  morning 
pr^er  and  immediately  before  the  Communion. 
8.  Forming  and  accompanying  a  like  procession 
on  another  occasion,  when,  at  one  period  of  it,  all 
those  who  took  part  in  it  fell  <-n  their  knees  and 
remained  kneeling  for  some  time.   The  fact  of 
these  eight  ohaiges  having  been  admitted  by  or 
on  behfS  of  the  respondent,  and  the  nnlawfhlnesa 
of  his  condncb  on  these  occasions  being  unques* 
tioned  before  me,  and,  in  my  opinion,  nnqneation^ 
able,  my  duty  on  the  present  occasion  will  be 
confined  to  admonishing  bim  not  to  offend  agun 
in  the  same  way.   There  is  one  other  charge,  upon 
which  in  like  manner  no  defence  has  been  offered, 
which  require,  I  think,  some  further  notice.  I 
allude  to  the  charge  of  celebrating  the  Hidy 
Communion  in  the  vestments  known  by  the  names 
ot "  chasuble"  and  "  alb."  The  question  of  vestments 
is  one  which  stands  in  a  peculiar  position,  in  respect 
of  the  judicial  decisionsoz  which  it  has  been  the  sub* 
ject.   Dr.  Lnshington,  Sir  John  Dodson.  and  Sir 
Robert  FhUlimorehave all  held  what  are  o^ed  the 
Edwardifm  vestoientB  to  bo  lawful   By  the  Conrt 
of  Appeal  in  LiddeU  r.  WetlerUm  (ftiore's  Sp. 
Rep.),  consisting  of  some  ot  the  ablest  judges  of 
our  time,  Ijora  Cranwortfa,  Lord  Wenaleydale^ 
Lco^  Kingsdown,  Sir  John  Fatteson,  and  Hr. 
Jostice  Maule,  with  the  late  and  jpresent  Arch- 
bishops of  Canterbury,  it  was  affirmed  in  the 
following  words :  That  "  the  same  dresses  and  the 
same  ntensil  s  or  articles  which  were  used  under  the 
first  Pray  er  Book  of  Edward  VI.  may  still  be  used." 
In  thecaseof  ifaWtnT.  HacJtonoekie  (L.  Rep.  2  P.  G. 
365 ;  24  L.  T.  Rep.  N.S.  204)  it  waa  declared  gena- 
rally  that  the  court  "  entirely  concurred  "  in  the 
construction  of  theomaments  rubric  in  the  previoos 
case,  and  partionlarlv  that  "  the  term  omamflsits 
in  the  rubno  means  Utose  artideB  the  me  of  which 
in  the  services  and  ministrations  of  the  ohnroh 
is  preeoribed  In'  the  &«b  Pnyer  Book  of  Bd- 
ward  VL"  In  UdttOl  r.  Wetlerton  (Hoors'a  Ail 
Rep.),  it  i.  ri^  Uf^  o^^!(g^3^^in 
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ramwlcs  abore  qaoted.  wsb  commenting  upon  this 
rubric  for  the  partioaUr  porpose,  and  the  par- 
tieular  parpose  only,  of  •homing  that  it  applied 
to  aiiicna  Had  fchin^  which  wen  "  used  in  Uie 
■arrioe  as  dittingaishad  fnnn  ornaments  which 
ware  not  *'  ased,  bat  **  set  up  in  charohea  as 
unuunenta  in  the  sense  of  decorations."  The 
terms,  therefore,  in  which  their  ocmatmoUon  of 
the  ornaments  mbric  was  declared,  coastitnted  a 
jadimal  dictum  (very  valn^In,  no  doabt,  oon- 
liderinj^  tb«  high  aDthoritj  of  the  jadKes  from 
whom  it  emanated),  bat  still  a  jadioial  dictum 
only.  But  in  the  later  case  of  Martin  t. 
Maetonoehie  {uhitup.),  the  question  arose  directly 
wbethwr  the  lighting  of  a  candle  could  be  juatiQed 
as  the  "  use  "  of  an  omameot  permitted  by  this 
lune  "  ornaments  rubric,"  upon  which  the  ques- 
tioa  of  Testments  tarns.  It  thus  became  neoea- 
mrj  to  construe  the  language  of  that  rubric,  and 
the  court  having,  as  above  stated,  declared  their 
adhaienoe  to  tbia  oonstraction  given  to  the  rabrio 
in  the  former  case,  want  on  to  say  that  this  con- 
stnioUon  went  Ur  to  flecide  the  case  in  hand,  and 
conelnded  thus:  *'Bat  the  rubric,  speaking  in 
1661,  more  than  100  years  sabseqaently,  has,  for 
reasons  which  it  is  not  the  province  of  a  indioal 
tribunal  to  criticise,  defined  the  dass  of  orna- 
ments to  be  retained  by  a  reference,  not  to  what 
was  in  use  de  facto,  or  to  what  was  lawful  in  1549, 
but  to  what  was  in  the  church,  by  authority  of 
Pariiament,  in  that  year ;  and  in  the  parllamentory 
antiioritT  which  this  committee  has  held,  and 
which  tneir  Lordships  hold,  to  be  indicated  by 
tliese  words,  the  ornaments  in  question  are  not 
found  to  be  included."  The  argument  of  the 
ooort,  therefore,  ran  thus :  The  ornaments  which 
nay  be  lawfully  used  are  defined  by  the  rubric  of 
die  prosont  Fnyer  Book;  the  meaning  of  that 
rubno  ia,  that  such  **  omaoients "  may  be  used 
as  are  prescribed  by  tiie  first  Prayer  Book  of 
£dwara  YL;  the  use  of  a  lighted  candle  is  not 
Ibnnd  to  be  prescribed  by  the  first  book  of  Ed* 
ward  YI. ;  therefore  is  is  not  lawful.  I  can  only 
ngud  this  case,  then,  as  a  decision  directly  based 
vpon  the  proposition  that  the  mbric  of  the 
Iffesent  Prayer  Book  defined  the  "ornaments" 
which  should  be  lawful  in  future  as  those  which 
had  been  prescribed  by  the  first  Prayer  Book  of 
Edward  TI.  Ko  doabt  the  cat<>gonr  of  hiwfal 
ornaments  to  be  found  in  the  first  book  of  Ed- 
vrard  YI.  was  appealed  to  ia  that  case  to  prohibit 
a  lighted  candle  as  not  being  within  it ;  it  must 
be  mvoked  by  those  who  uphold  the  Edwardian 
Testments  as  a  justification  for  the  nse  of  all  vest* 
mants  which  are  within  ii ;  but  it  is  difficult  to 
oonceiTe  that  this  distinotion  warrants  a  different 
conclnsion  aa  to  the  rabrio's  meanmg.  It  the 
£ncttons  of  the  hook  of  Edward  YtT  are  to  be 
taken  as  the  test  of  what  may  be  lawfully  used 
under  the  presttit  Prayer  Book,  for  the  purpose 
of  ezclnding  matters  and  things  which  are  not 
within  them,  it  may  be  well  niged  that  they  are 
also  the  test  of  legality  for  the  purpose^  of  justify- 
ing the  nse  of  the  things  whion  are  within  them, 
mad  expressly  mjoined  by  them.  When  fully 
oonsid^«d,  therefore,  this  case  affords  not  a 
mere  judicial  dictum,  but  a  direct  authority, 
ma  to  the  tme  meaning  of  the  rubric,  jadiciatly 
aonoanced  as  the  ratio  decidendi  of  the  ooart, 
and  acted  Dtxm  aa  the  basis  of  its  ultimate  de- 
einon.  With  this  decision  the  subsequent  one 
oiHebhert  t.  Purduu  (L.  Bep.  3  F.  0.  605)  oon- 
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demning  the  vestments  which  are  among  the  "or- 
naments "  prescribed  by  the  first  book  of  Kdwai-d 
yT..appearstobedireotly  in  conflict;  but  then  id 
mnst  be  borne  in  mind  that  the  case  of  Iforiwi  v. 
Maektmoehit  (L,  nop,  2  P.C.  365;  2i  L.  T.  Bep. 
nr.  S.  204)  dealt  with  things  used  in  the  chnruh 
sarioe,  snoh  as  a  candle,  while  the  case  of  HMtrt 
T.  Pyo'ehtu  (uii  sttp.)  dealt  with  the  dresses  of  the 
ministers,  as  to  which  dresses  the  canons  of  a.  it. 
1603  had  given  certun  directions,  and  it  was  t(» 
these  canons,  as  I  nnderstand  the  latter  case,  ttiat. 
the  court  ascribed  the  authority  to  qualify  the 
subsequent  statute  and  rubric  in  respect  of  dreasen 
or  vestments.  The  only  passage  wbioh  throws  atiy 
light  on  the  aspect  ia  which  the  previous  decision 
was  r^rded  by  the  court  is  the  following|:  "  In 
Martin  v.  Maekonoekie  {uhi  sup.)  the  commlttutt 
stated  anew  the  substance  of  the  judgment  in  Wen- 
terton  v.  LiddeU  (Moore's  8p.  Bep.)  upon  this  point, 
but  did  not  take  op  any  new  ground"  Saveinthe^ 
words  no  referenoewhatevar  to  the  caseof  ifaritn  v. 
Maekowehia  {vbi  amp.)  ia  made  in  the  judgment 
ia  Hehhert  T.  PurcAos  {ilbi  SHp).  So  bri^  a  notica 
and  summary  a  dismissal  seem  rather  to  fisvonr 
the  condusion  that  the  case  iras  considered  unim- 
portant to  the  matter  in  hand  than  that  it  was 
meant  to  he  overruled.  It  may  be,  therefore,  that 
this  oonflict  of  authoritiee  ia  rather  apparent  than 
real,  but  whether  it  be  the  one  or  the  other,  my 
course  in  this  court  is  clear.  I  cannot  doubt  ih2A 
of  two  judgments  delivered  in  the  Appellate  Court, 
which  are  in  any  d^ree  inconsistent,  I  am  bound 
in  {nt>aoundng  the  oedsion  of  the  inferior  court 
to  obey  and  carry  out  that  which  was  addressed 
directly  to  the  matter  in  issue  here,  and  which 
also  was  the  last  pronoanoed.  As  this  result  was 
inevitable  tho  learned  oonnsel  have  done  well,  I 
think,  not  to  argue  the  question,  and  as  the  ques- 
tion has  not  beui  argued,  I  fwbear  to  exoress  my 
own  opinion  on  the  aubjeot*  I  must,  therdore, 
hold  that  Ur.  Bidsdale  has  offended  against  the 
law  in  celebrating  the  Communion  in  a  chasnhle 
and  in  art  alb,  and  admoaish  him  to  refrain  firom 
doing  so  in  future.  If  this  decision  is  wrong  it 
must  be  oorreoted  by  the  Appellate  Court.  I  pro- 
ceed now  to  deal  with  the  remaining  charges,  and 
I  will  take,  first,  the  charge  which  relates  to  the 
celebration  on  the  4th  July  1875,  at  the  service  of 
the  Holy  Communion,  commendns  at  10.3)  a.m., 
when  only^  one  person  beside  the  respondent 
received  it.  The  fact  is  not  denied.  The  only 
answer  given  is  that  the  great  bulk  of  the  oon- 
gr^^tion  remained  in  the  church,  that  there  were 
200  to  250  people  present,  and  that  the  respondent 
had  reason  to  believe  and  did  believe,  that  a  snl- 
fident  niunber  of  them  would  oommnnioate  with 
him.  I  will  examine  the  oorreetness  of  this  last 
assertion  presenUy,  but,  in  the  first  plaoe,  it  is 
desirable  to  turn  to  the  rabric  itself,  which  is  scud  to 
have  been  contravened.  It  is  in  these  words:  "And 
there  shall  be  no  celebration  of  the  Lord's  Supper, 
except  ih$n  be  a  ccmTenient  number  to  communi- 
cate with  the  priest,  according  to  hts  discretion. 
And  if  there  be  not  above  twenty  persons  in  tbe 
parish  of  discretion  to  reoeive  the  Coraraunion, 
yet  tliere  shall  be  no  Communion  except  four  (or 
three  at  the  least)  communicate  with  the  priesL" 
It  caonot,  I  think,  be  said  that  the  words  of 
this  rubric  admit  of  any  but  one  interpretation. 
There  is  to  be  no  communion  nnlesB  as  many  as 
three  persons  are  present  and  communicate  with 
thepneat.    It  was  not  t^^^oy^^i^^^ 
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-tended  tbat  the  rnbrio  meant  anything  else.  It 
-docEi  not  say  there  shall  be  no  commmiion  "  nnlesa 
tlio  priest  believes,"  or  **  unless  be  has  reasonable 
ground  to  beliere  "  that  there  will  be  as  maoT  as 
three  communicants,  bat  expressly  that  there  shall 
be  no  communion  *'  except  three  at  the  least "  do 
in  bet  "oommmuoKbeirita  thepriest."  Bnt  it  was 
nrered  on  Hr.  Bidsdale's  behalf,  that  his  inf raeykm 
•of  this  rubric  was  not  a  wilful  or  TOlontary  one, 
and  that  on  a  principle  which  perrades  l£e  ad- 
ministration oE  all  laws  he  ought  not  to  be  held 
responsible  for  what  he  could  not  prerent.  I  must 
obserre  tbat  this  d^ence  was  rather  tbat  of  his 
'Counsel  in  argument  than  that  which  he  had 
urged  himself  in  bis  "anawers."  AH  that  he 
there  Bf^s  is,  that  a  oonTenient  number  of  personA 
were  present  who  might  have  commnnioated,  and 
that  every  opportunity  was  given  to  them  to  do 
so,  stadioQsfy  omitting  to  say  either  that  he 
honestly  thought  the  requisite  number  would 
communicate,  or  that  he  had  no  means  of  knowing 
whether  they  would  or  not.  I  cannot  regard  this 
OS  otherwise  than  a  veiy  significant  and  possibly 
intentional  omiaiion.  Still  the  question  ramains 
whether  there  was  on  tiiis  ocoasion,  or  would  be 
on  other  occasions,  any  real  impossibility  ot  con- 
forming to  the  mbnc,  a  proposition  which  it 
devolves  upon  the  respondent  to  establish.  This 
impossibility  is  said  to  reside  in  the  fact  that  the 

Enest  must,  according  to  the  several  rubrics  regu- 
iting  the  administration  of  the  sacrament, 
consecrate  the  elements,  and  receive  them  himself 
before  he  has  any  means  of  knowing  whether 
there  will  be  as  many  as  three  persons  coming 
forward  to  receive  them  after  him.  But  is  this 
the  taut  V  Neither  by  any  evidence  that  he  has 
given,  nor  by  any  conclusions  to  be  extracted 
From  the  mbrics  of  the  Gommnnton  Service,  does 
it  seem  to  me  to  be  established  that  a  priest,  really 
-Uesiroos  of  conforming  to  the  rubric  is  practically 
unable  to  discover  whether  tbe  cetobratdon  he  is 
■about  to  enter  upon  will  be  a  lawful  one  or  not. 
On  a  perusal  of  the  serraal  rabries  as  they  occur 
in  the  Oommunion  Servioe,  it  certainly  seems  to 
be  assumed  thivrnghout  that  tbe  number  of  those 
Trtio  are  abont  to  communicate  will  be  known  (or, 
at  least,  apprcodmately  so)  to  the  priest,  and  if 
-others  are  present  (the  propriety  of  which  is.  I 
believe,  a  controverted  point,  but  one  with  which 
this  court  has  nothing  now  to  do),  discriminated 
in  some  manner  from  them.  Thus  at  the  very 
beginning  of  the  Order  for  the  Administration  of 
the  Communion,  it  is  said,  **  So  many  as  intend  to 
'  be  partakers  of  the  Holy  Oommunion,  shall  signify 
their  names  to  the  ourate  at  laast  some  time  the 
d^  before.**  Then  at  a  later  period  of  the  service, 
"  Tlie  priest  shall  then  place  on  the  table  so  much 
bread  and  wine  as  he  sliall  think  sufficient ; "  and 
tnun,  "At  the  time  of  tbe  oelebi»tion  of  the 
Communion,  the  omumunioants  being  conveniently 
placed  for  Urn  reonving  of  the  Holy  Sacrament 
and  again,  "Then  tbe  priest  shall  asf  to  them 
tbat  come  to  receive  the  Holy  Oommunion ; "  and 
ai;ain,  "Then  shall  this  general  confession  be 
made  in  the  name  of  all  them  that  are  minded  to 
receive  the  Holy  Communion."  Those,  therefore, 
who  intend  to  receive  the  Holy  Sacrament,  are 
invited  to  give  notice  of  their  intention,  a  quantity 
of  bread  ana  wine  is  to  be  placed  on  tbe  Com  munion 
TiUile,  which  is  to  be  estimated  in  reference  to  the 
probable  number  of  them;  they  are  to  be  oou- 
Tonien^  placed  "for  the  reeartng  of  the  Holy 


Sacrament ; "  and  they  are  to  be  addressed  in  tbe 
character  of  communicants  by  the  minister,  all  of 
whioh  provisions  seem  to  impl^  that  the  minister 
has  some  means  of  distinguishing  them.  But  no 
precise  direction  appears  to  be  given  as  to  tiie 
details  of  the  manner  in  which  any  Beparatioo, 
discrimination,  or  distinction  between  tnosB  who 
do  and  those  who  do  not  communicate,  is  to  be 
brought  abont.  A  rrierence  to  th»  rubrtes  <rf  tbe 
preno^  Prayer  Books  may  throw  some  light  oa 
the  general  intention  of  the  Legislature  on  this 
head.  In  the  first  Prayer  Book  of  Edward  TL, 
at  tbe  end  of  the  offertory,  stands  the  rubric, 
following :  Then  so  many  as  shall  be  partakers  of 
the  Holy  Communion,  shall  tarry  still  in  the 
quire,  or  in  some  convenient  place  nigh  the  quire, 
tbe  men  on  the  one  side,  and  the  women  on  the 
other  side.  All  other  (that  mind  not  to  receive  tbe 
said  Holy  Communion)  shall  depart  out  of  tbe 
quire,  except  the  ministers  and  clerks :  (The 
Liturgies  of  Edward  VI.,  Parker  Society  edit, 
1844,  p.  35.)  In  the  second  Book  of  Edward  71.. 
this  rubric  desiring  the  communicanta  to  remain 
in  the  qnire  was  omitted,  perhaps  becMtsa  the 
congregation  was  no  longer  invited  to  oome  into 
the  quire,  and  deposit  tJieir  alma  in  tbe  box 
which  used  to  stand  near  tbe  altar,  or  periups 
because  a  rubric  was  then  for  the  first  time 
introduced,  directing  that  tbe  table  at  the 
time  of  the  Communion  should  stand  in  the 
body  of  the  church,  oraept  in  those  ohmdM 
whore  morning  and  evening  prayw  were  read  in 
the  chancel.  But  at  thia  same  time  a  farther 
alteration  was  made  by  adding  the  following  very 
strong  expressions  to  the  form  of  exhortation 
which  was  to  be  said  "  at  certain  times : "  "  And 
whereas  ye  offend  God  so  sore  in  refasing  this 
holy  banquet,  I  admonish,  exhort,  and  beaeedi 
you,  that  unto  this  nnkindness,  ye  will  not  add 
any  more.  'Which  thing  ye  shall  do,  if  ye  stand 
b^  as  gacers  and  lookers  on  them  that  do  oommn- 
nicate.  and  be  no  partakers  of  the  same  youtsalves. 
Tor  what  thing  can  this  be  aooounted  else,  than  a 
fhrther  contempt  and  nnkindness  unto  Qod.  .  . . 
Wherefore,  rather  than  ye  should  so.  depart  ym 
henoe,  and  give  place  to  them  tbat  be  godly  oi^ 

posed  —{Ih.  pp,272, 273)."— This  exhortation 

IS  looked  upon  by  some,  I  believe,  as  addressed 
only  to  those  who  were  not  in  the  habit  of  com- 
mnnicating  at  all.  By  others,  on  the  contrary,  it 
is  regarded  as  an  invitation  to  all  who  are  not 
about  to  cummnnioate  on  the  particular  oooasioo, 
to  leave  the  church,  and  thus  separate  themaelves 
from  the  communioants.  But.  whatever  may 
have  been  the  intention  of  it,  it  is  nob  unlikdy 
that  it  gave  rise  to  a  custom,  more  or  leas  general, 
for  the  non- communicants  to  withdraw.  On  Uiis 
mattor  I  witlt  quote  a  passage  from  a  iodgmrafr 
delivered  in  the  Metropolitan  Court  of  Armagh  in 
the  mar  1852.  The  ease  was  oited  by  Dr.  Btepfaens. 
and  I  am  indebted  to  him  for  a  copy  ol  the  judg- 
ment. Speaking  ot  this  exhortation,  the  rer. 
judge  of  that  court  said ;  "  Tbia  striking  address, 
repeated  in  all  Uie  churches  of  the  kingdom 
durioga  period  of  nearly  100  years,  very  effectually 
broQgnt  about  and  estwilished  the  custom  of  thie 
non-oommunioants  withdrawing— a  custom  thafc 
continues  to  this  day,  although  this  part  oE  tbe 
exhortation  was  omitted  in  the  Prayer  Book  <tf 
1662."  He  then  adverts  to  the  fact  that  the 
rubric  above  quotad,  as  to  the  ooamaaiaaota 
"  being,  convenientiy  pIaoed^->waa  for.tha  fink 
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time  inaerted  in  the  present  Prayer  Book,  and 
goes  on  thus :  "When,  therefore,  the  non-oomma' 
nicHBts  hare  Trifchdrawn,  and  the  oommonicantB 
have  placed  themselves  oonTementlv  for  receiving 
the  sacrament,  that  is  in  a  part  of  the  church  near 
the  Ziord's  table,  it  wonld  seem  to  be  easy  for  the 
(dBfiaating  minister  to  nuike  a  tolerably  aconrate 
esfeinmte  of  the  numben  for  frhom  he  is  to  provide 
ft  snfflcieot  qnantitiy  of  bread  and  win^  even 
though  thfff  nave  not  signified  their  names  pre- 
THHuly.''  The  oa\j  other  matter  which  sheds  anv 
Sghfe  on  this  salqeot  is  the  language  of  tiie  25m 
srtiole  of  religion,  which  speaks  of  the  saorameat 
as  not  to  be  carried  abonfc  or  "gazed  npon."  TTpon 
this  review  of  the  history  of  these  rnbrloal  di- 
rections, the  coodusions  at  which  I  arrive  are, 
that  the  Legislature,  in  both  Prayer  Books  of  Ed- 
ward VI.,  OS  well  as  the  book  of  1to2,  oontemplated 
that  there  would  be  some  method  of  discriminating 
between  those  who  intended  to  partake  of  the 
Bbly  Commnnion,  and  those  who  did  not;  that 
on^r  the  first  book  of  Edward  TI.,  the  means  of 
dcnng  so  were  specifically  prescribed ;  that  nnder 
the  second  book  of  Edward  TI.  and  the  present 
book,  no  each  specific  means  are  prescribed  (ex- 
cept th^  be  found  in  the  direction  that  the  oom- 
mnnicants  should  be  "  oonveniently  placed  **},  and 
thst  the  anstoDSi  however  genorali  cf  die  noa- 
oommonicuits  retning  bom  fh*  dinroh  is  not 
roedflcol^  enjcnned  uTjuiy  parifeire  direction  of 
v»  existing  rabrics.  ITor  am  I  aware  that  the 
minister  has  mar  means  at  his  command  to  enforce 
oomplianoe  with  this  custom,  supposing  it  to  be 
desimble  to  do  so^  upon  which  matter  it  is  nob  my 
doty  here  to  eipress  an  opinion.   Bat  admitting 
tttia  to  be  BO,  it  was  still  nrged  by  the  complain- 
ants that  the  minister  has,  practically,  other  means 
inthin  his  reach  of  asoertaitmig  whether  a  su£B- 
dent  number  are  about  to  communicate,  did  he 
dhoose  to  avail  himself  of  them.   It  was  not  as- 
serted,  nor  can  it  be  assumed,  that  the  members 
of  tiie  respondent's  congregation  would  do  other- 
wise than  assist  him  in  avoiding  the  celebration  of 
Uto  saonment  in  a  manner  contrary  to  the  express 
latter  of  tiie  law;  and  it  was  1lier«!Dre  ocmtended 
that  the  respondent  had  only  to  make  known 
to  hia  oonar^iation  the  ^ffiomty  in  whioh  they 
pboad  hhn  hj  the  prftctioe  of  non'OommtmiooBta 
ranaiDiog  in  the  church  when  the  celebration  of 
the  holy  sacrament  was  aboot  to  begin,  without 
any  saiwratioD  braiu;  effected  between  them  and 
the  oonummicants.  for  the  difficulty  to  pass  away. 
To  this  it  was  replied,  that  a  clergyman  bos  no 
means  of  dcnni;  so  without  violating  the  rubrical 
A^ections,  andthe  judgment  in  We$terton  v.  LiddeU 
(Moore's  Sp.  Bep.),  was  relied  upon  to  show  that 
&e  d^Is  of  the  Communion  service  conld  not 
be  added  to  or  varied  by  any  annonnoemcnt  on 
the  part  of  the  minister  witnout  infringing  the 
Inr.  Various  means  were  suggested,  however,  by 
which  it  might  be  done,  ana  either  through  the 
<^iDchwardens  or  through  the  pulpit  or  o^er- 
wis^  it  was  said  that  the  minister  might  make 
known  his  desire  that  if  nonoomoranioants  ohose 
torauain  in  tdie  churcAi,  the  oommonicants  shoold 
nmveniently  plaoe  themselves  apart  from  the  rest, 
■ess  to  enaole  him  to  recognise  them.   The  most 
fivmal  metluad  of  proceeolim;  in  this  direction* 
Pttda^  would  be  for  the  clergyman  to  apply  to 
nis  ordiiuyy,  and  with  his  leave  to  read  out  dur- 
ing the  service  a  notice  describing  what  those  who 
intended  to  oommunioate  should  do  to  declare 


themsdves,  aud  thus  comply  with  the  rubric,, 
immediately  preceding  the  offertory,  on  thesubjecb 
of  notioes  to  be  given  in  church.   I  do  not  dwelb 
farther  on  this,  or  pause  to  decide  what  the  re- 
spondent might  best  have  done,  because  he  has  in. 
fact  done  nothing  and  attempted  nothing,  and, 
ftirtfaer,  because  1  am  not  er«i  satisfied  that  he 
had  any  reasonable  cause  to  earpect  that  the  cele- 
bration of  the  4th  Jaly  would  be  other  than  what 
it  aotnally  was.  It  appears,  on  the  respondent'a- 
own  evidence,  that  liw  luppemd  on  the  4th 
July  had  happened  cm  semnl  previons  occasions ; 
that  be  had  taken  no  steps  to  prevent  the  recur- 
rence of  it,  and  that>  on  Wving  his  cure  in  the 
hands  of  two  other  dsrgyraen  when  he  went 
abroad  in  August,  he  gave  them  no  warning  or 
directions,  so  that  the  same  thing  ha{>pened  again 
in  his  absence.   The  posstUe  diffiouHies  of  a  posi- 
tion can  hardly,  therefore,  be  listened  to  in  e»mtpa- 
tion  of  one  who  had  not  been  st  the  pains  of  ascer- 
taining whether  they  are  reid  difficulties  or  not» 
But  now  I  turn  to  the  qaestion  wheldier  the 
respondent  had  reasonable  ground  to  believe,  or 
did  even  in  &ot  believe,  tmb  there  would  be  a 
sufficient  number  of  oommunioants  on  the  4th 
July.   It  is  impossible,  I  think,  to  read  his  own. 
evidence  on  this  head,  and  not  peroeive  that  he 
entered  npon  the  oelebntion  of  tdie  ho)j  saora- 
wmb  on  tub  day  without,  as  he  states  it  himself 
on  re-examinotnon,  "  any  poritave  expectation  one- 
way or  the  other."   tt  »  trae       thve  were 
many  present  as  to  whom  he  did  not  know  that 
they  might  not  oommonioate,  and  as  to  soms^ 
he  says  he  thought  th^  might,  bat  he  had 
no  belief  that  they  would.   Whatever  msy  be  said, 
as  to  whether  reasonable  grounds  for  believing- 
that  the  proper  number  would  communicate  ex- 
isted or  not,  it  is  clear,  I  think,  that  the  respon- 
dent must  establish  that  he  did  in  fact  betieve- 
that  they  would  do  so,  before  he  could  posaiby  be 
in  a  position  to  set  up  any  excal|ntion  based  on 
the  imperfect  state  of  hia  own  knowledge.  This 
he  ftiiled  to  do.   The  rubric  has,  in  my  opinion,, 
been  violated*  aud  without  exoose.    It  wilt, 
therefbre,  be  my  duty  to  odmomsh  the  respon- 
dent to  obey  the  rabrio  in  fiitare.  The  next 
question  for  the  decrision  of  the  oonrt  oouoenu  the 
bwfhlneBB  of  the  crmoiSx,  and  of  the  psintinga 
called  the  stations  of  the  otobSi  whidi  hove  be^ 
set  up  in  St.  Peter's  Oburoh.   Tho  solatioh  of 
these  questions  depends  not  on  uiy  single  con- 
tested passage  of  a  statute  or  a  mbrio  to  be  con- 
strued hy  the  coarti,  but  on  the  general  result  of 
the  varions  acts  of  the  Sovereign  and  the  Legis- 
lature, whioh  go  to  make  up  that  momentocs 
change  in  the  state  refigion^  and  the  ecclesiastical 
laws  of  the  realm,  whi<di  is  known  as  the  Betorma- 
tioD.    The  field,  therefore,  over  which  sach  an 
enquiry  is  capable  of  being  pursued,  is  an  almost 
unbounded  one,  but  it  does  not,  I  think,  devolve 
upon  this  court  so  to  pursae  it.    For  the  ground 
has  been  already  traveUed  by  the  appdlato  tribonsl , 
in  the  two  cases  of  Wetferion  t.  LiddeU  (Mbore'a 
Sp.  Bep.),  and  PhiOpatts  v.  Boyd  (L.  Bep.  6  P.  G. 
435;   33  L.  T.  Bep.  K.  S.  73),  in  nhitsh  all 
that  historical  research  and  able  argument  coald 
do  to  elucidate  the  legal  propositions  deducible 
from  any  inqairy  of  the  kind,  was  fhlly  aod 
effeotually  done.  I  will  stat^  in  a  few  sen- 
tonoM,  the  points  decided  in  these  cases  so  far 
as  they  affect  the  present  inquiry.    In  the  case  of 
WeMtmion  r.  LiddeU,  the  oonrt  had  to  prmoonce'  i 

Digitized  byVjOOgl 


CLERoir  V,  Bummu. 


440-Vol.  XXXV^  N.  8.] 


Abcbxs.] 


upon  the  legality  of  a  otosb  set  up  ia  ICr.  LiddeIl*B 
charob.  And  it  vas  decided  tbtt,  although  before 
the  Befbrmation  the  aymbol  of  thB  croa  had  no 
doubt  been  pnt  to  snpentitioaa  aeaa,  **  yet  that 
CToasea  irhen  used  aa  mera  emblema  of  the  Cbria- 
tian  flutii*  and  not  aa  objeota  of  annerstidoaB 
nverence,  may  etalt  lawfully  be  erected  aa  archi- 
tectaral  cleoorations,"  and  that  the  wooden  cnws 
erected  in  that  particnlar  case,  "  was  to  be  consi- 
dered a  mere  arohitectoral  ornament."  The  coart 
determined  nothing  directly  as  to  the  legality  of  a 
orndSx.  but  vas  at  great  pains  thronghonb  the 
jadgment  to  point  ont  that  crosaea  were  to  be  dis- 
tin^ished  from  cmcifixeB.  saying  that  "  there  was 
a  wide  difference  between  tbe  cross  and  images  of 
saints,  and  even,  though  in  a  lees  degree,  between 
a  crosB  and  a  cracifix,"  the  former  of  which  they 
BRid,  had  been  "used  as  a  symbol  of  Christianity 
two  or  three  centariea  before  uther  orncifixea  or 
imagea  were  introdnoed/'  I  mnst  infer,  therefore, 
that  in  the  opinion  oC  the  ooart,  as  declared  in 
thiR  case  of  Weaterton  t.  ImUUU,  the  nee  of 
the  oroaa  waa  only  to  be  ^natifled  when  it  played 
the  part  of  a  mere  architectaral  ornament,  and 
that  the  viewa  and  argnmente  npon  which  that 
jaatification  was  based  did  not  afford  the  same 
justification  to  cmoiBzes.  In  PhUlpotta  t.  Boyd, 
the  coort,  in  jostifying  the  erection  of  tbe 
Exeter  reredos,  adhered  entirely  and  very  dis- 
tinctly to  the  position  taken  np  in  the  previons 
case,  and  prononnced  that  erection  lawfal,  tbongh 
it  indadeQ  many  scalptared  images,  on  the  ezpresB 
grouod  "  that  it  had  been  set  op  for  the  purpose 
of  decOTation  only,"  declaring  that  it  was  "  not  in 
danger  of  being  abused,"  and  that  "it  was  not 
Boggested  that  any  auperatitions  reverence  hae 
been  or  ia  likely  to  be  paid  to  any  of  the  figarea 
npon  it."  These  two  caaea,  conaidered  together, 
afford  thia  court  a  anffioiait  gnide  for  the 
principles  which  it  ia  now  bound  to  apply.  All 
that  nmaina  ia  to  apply  them.  In  doing  bo  it  is 
Beeeaaai7  firat  to  have  a  clear  idea  of  what  is 
meant  by  "  anperstitiona  reverence  being  paid," 
and  then  to  aaoertain  whethM-  anoh  **  revovnce"  ia 
likely  to  be,  or  in  danger  of  being,  "  paid  "  to  the 
particular  objects  here  tsomplained  of,  or  whether, 
on  the  contrary,  it  is  established  that  thoee  objects 
are  for  architectural  ornament  only.  It  will  be 
obaerved  that  the  oontraat  set  up  by  the  court  in 
theee  caaea,  is  between  euperatitiooB  reverence  on 
the  one  hand,  and  arobitectnrri  decorations  cn  the 
other;  and,  I  cannot  but  think  that  the  court 
oonsidered  that  all  flgnres  in  Boolptore  or  painting 
must  needs  fall  within  one  categoxy  or  the  olhrar* 
80  that  if  the  objecta  and  figures  hwe  in  queation 
were  intended  to  be,  or  were  likely  to  become  any- 
thing more)  or  other  than  mere  architectural  deco- 
ratione,  tlM^  would  be  ill^al  aa  objecta  of  "  auper- 
BtitiouB  reverence."  Thia  view  would  at  once 
simplify  the  definition  of  "  BuperBtitioos  rercr- 
ence,"  and  reduce  the  inquiry  to  the  question 
whether  the  limits  of  mere  arohitectaral  decora- 
tions have  been  exceeded  or  not.  But,  passing  this 
by,  and  considering  the  matter  in  a  more  general 
light,  I  conceive  that  Uie  words  "  superstitious 
reverence"  or  "idolatrous  practices,  together 
with  the  more  general  term  "  abuse,"  all  which  ex- 
preBsiona  arenaed.  indifferently  by  the  oonrt  in  PhiU- 
potta  V.  BoydAve  intended  by  tbe  court  to  mean  the 
same  thin^  as  "worship"  and  "  adoration,"  which 
are  found  in  the  22nd  Article  of  Bcligion.  This 
a  ppeara  from  the  fdlowing  paeaage  in  thejudgment 
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in  that  oaae:  **Afl  the  Beformataon  prooeedad, 
and  the  Artides  of  Belipim  came  to  reoarre 
statutory  authority,  the  do(2rine  of  the  Ohnieh  on 
thia  anqjeot  was  plainly  set  forth.  The  22Dd 
Article  of  Beligion  dedarea  that  'the  Xtooiih 
doctrine  concerning  porgatonr,  paidona,  worahiih 
ping  and  adoration,  aa  well  of  imagea*  aa  of 
reliqnes,  and  also  invocation  of  aainta,  ia  -a  find 
thing  vainly  invented,  and  grounded  npon  no  int- 
ranty  of  Scripture,  but  rather  repugnant  to  the 
Wora  of  God.  In  other  words,  it  ooodemna  00I7 
tbe  abuse  of  images."  What,  then,  was  this 
Komish  doctrine  ?    The  actual  worship  of  the 

graven  image  in  place  of  the  Deity  it  ln[>^nanlltl^ 
as  never,  so  far  as  I  am  aware,  been  iucufcated  hj 
the  Bomish  church.  It  certainly  forms  uo  part  of 
the  teachings  of  that  chnrdi,  if  I  may  rdy  on  the 
testimony  produoed  in  thia  ease  from  the  Upa 
of  the  witneaa  Dominic  GriaeitellL  The  "Bomiah 
doetiine  "  "  concerning  worahipping  and  ado» 
lion  images,"  spoken  of  in  the  22nd  Artiole 
of  Beligion,  as  "  a  fond  thing,  vainly  invented,'* 
must  therefore  be  intended  in  that  article  to  mean 
the  devotion  and  prayer  which  the  Boman  chorci 
to  this  day  enjoins  its  adherents  to  offer,  not  to 
images  themselves,  but  to  GK>d,  before  cntdtoa, 
imagcB,  or  paintings,  and  the  like.  And  it  was 
this  doctrine,  together  with  the  practices  whidi 
had  been  found  to  result  from  it,  which  it  waa  a 
main  object  of  the  Beformatioa  to  denounce  and 
put  away  utterly  from  the  reformed  diurdu 
That  I  may  in  no  wise  mistake  or  misapprehend 
the  doctrine  of  the  Bomish  church  on  this  matter, 
I  will  refer  to  the  following  passage  from  the 
decrees  of  the  Council  of  Teent :  " .  .  .  Ima^aea 
porro  Christi,  deiparm  Yiivinis,  et  aliomm  sans- 
torom.  In  templia  prssaertim  habendaa  et  retinenJa^ 
eisqne  dobitnm  nonorem,  et  TenOTationam  unpar- 
tiendam;  non  quod  credatnr  ineaae  aliqoa  ia  iit 
divinitas,  veL  virtus,  propter  qnam  aint  colendae; 
vol  quod  ab  eia  sit  aliquid  petendam ;  tbI  quod 
fiducia  in  inu^nihua  sit  figwda,  reluti  olin 
fiebat  a  gentibns,  ^nce  in  idolis  epem  suam  coDo- 
oabant;  sed  quoni  am  houos,  qui  eis  exhihitor, 
refertur  ad  prototypa  qucs  illee  representaut ;  tta 
ut  per  imagines  quas  oscolamur,  et  coram  qnibns 
caput  apenmuk,  et  procumbimas,  Christum  ado- 
remua;  et  sanctos  quorum  illoo  simUitudioaai 
gerunt,  veneremur. — Sess.  25. — De  InTOcatiane^ 
veneratione  et  roliqulis  sanctorum  et  aacris 
imaginibuB.  (Canoues  et  decreta  eacrosaneti  .  . . 
Condlii  Tridentint  .  .  .  Opera  et  Studio  Jodaei 
Lo  Flat  Sesaio  xxt.  p.  WO,  Antwerp,  1779.)  U 
vrea  nob,  therefore,  intended  in  the  aoova  damoB 
U  the  Court  ol  Appeal  by  the  naa  of  the  woria 
**  aaperstitioaa  reverence,"  "  adoration,*'  or  **  wor- 
ship," to^  convey  onl^  the  limited  idaa  of  a  flgare 
or  o^ect  itself  worshipped  like  a  Ffegan  idoL  On 
the  contrary,  I  nnderatand  theee  expreaaioiia  aa 
intended  to  embrace  the  far  m<»e  «tended  oon> 
ception  of  adoration,  worship,  or  revoence  paii 
to  the  Deity  in  presence  of  or  before  those  ob^eota 
or  figures.  It  may  not  be  easy  to  push  definition 
further  than  this,  and  define  what  it  id  that  iu  vaj, 
or  every  case,  constitutes  adoration  or  worah^  at 
presence  of  an  image  or  figure;  nor  is  it  neooisaiy 
to  do  so ;  it  is  enough  for  the  purpose  In  hand  to 
say  that  it  must  be  taken  to  inolade  all  and  evoy 
form  or  degree  in  which  the  object  in  qnestiott 
is  made  to  take  a  plaoe  or  play  a  part,  in  the 
devoti<uiB  whidi  are  pud  to  the  Dei^  beCora  it> 
It  ia  io  tiuB  aense  tnen  thii^  I  propose  now  ta 
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inqnire  whether  it  oao  fairly  aod  reasonably  be 
mid  that  the  fignres  complained  of  nre  likely  to 
l>e  orare  in  danger  of  being  objeols  of  "  worship  " 
or  "eapersCitioas  reTereDo&"  There  is  no 
du|nte  as  to  what  tbeae  fignrog  are  or  where  they 
■re  fdaoed.  There  ia  a  ureen  of  open  ironwork, 
BODoe  niiM  feet  high,  etretohiDg  acroBS  the  chnroh 
at  the  entrance  to  the  ofaanud ;  the  middle  portion 
of  this  screen  rises  to  a  peak,  and  is  snrmoanted 
by  a  cnioifix  or  fienre  of  oar  Sarioar  on  the  cross, 
iu  foil  relitf,  and  abont  eighteen  inches  long — 
this  is  the  crocifiix  complained  of.  The  screen,  of 
<»ar8e,  from  its  position  directly  faces  the  con- 
(^ref^tioD,  and  the  sonlpturp  or  moalded  fignre  of 
uar  Lord  is  tamed  towards  tbem.  Toere  is, 
farther,  a  row  tjf  candles  at  distances  of  nearly  a 
foot  apart  nil  along  the  top  of  the  soreen,  which 
is  oontinned  np  the  oentral  and  rising  portion  of 
it,  the  last  candles  coming  close  up  to  the  cmcifix 
on  either  side,  ao  that  when  the  candles  are  lighted 
for  the  ereoing  serrice,  I  should  preanrae  that  the 
cradfiz  would  aUnd  in  a  fall  light.  These  oandles 
wen  prorad  to  han  bean  lighted  fbr  the  evening 
Mrricw  on  the  4th  Jnly  1875 ;  it  hardly  aeenu  that 
they  were  neeeaaary  fOr  the  pnrpose  of  lighting 
the  dhnn^  at  the  beginning  of  the  aerrioe  on  that 
oooasion :  bat,  on  the  otbn-  hand,  it  appears  that 
the  gas  was  neoeasarily  tamed  on  oefore  the 
sarvioe  conoladed,  and  I  cannot  say  that  it  is  made 
oat  to  my  satisfootion  that  the  candles  were  not 
then  wanted  for  lighting  purposes.  I  may  at  once 
then  dispose  of  the  charge,  which,  though  not 
diHtinctly  made  in  the  representation,  was  nrged 
io  argnment  that  the  position  of  the  candles  in 
relation  to  the  era ci fix  and  the  manner  in  which 
they  were  used  together  oonstitnted  a  ceremonial 
observance,  and  as  snch  were  not  warranted  by 
law.  I  hold  that  this  charge  ia  not  made  out,  and 
I  paw  to  the  mora  serioas  otmsideration  whether 
a  onuifix  so  plaoed  and  lighted  is  in  danger  of 
bong  an  cbjeot  of  "  saperstitioai  rererenoe." 
The  hsBfe  fivttoaat  ai  the  fntore  in  most  oases,  hot 
especially  in  those  wheretu  the  iatltnga  of  man- 
Imid  are  oonoemed,  ia  to  be  obtwned  from  the 
ezperienoe  of  the  past.  And  it  was  to  the  past 
that  the  oonrt  in  PjiiQpoUt  t.  Boyd  emphati- 
cally appealed  in  jjnstifioation  of  the  Exeter 
reredoB.  In  speakuig  of  "painted  represen- 
tatioos  of  portions  ^  sacred  history,  to  be 
fonnd  in  many  of  oar  ahnrohes,"  the  court  relied 
npon  the  circumstances  that  t  hese  paintings  "  had 
been  proved  by  Icmg  experience  to  be  capable 
of  remaining  there  without  giving  occasion 
to  anv  idolatroofl  or  snperstitioas  practices." 
Woalo  an  appeal  to  the  experience  of  ihe  past,  in 
the  ease  of  oradtees,  l»ing  ont  the  same  reeal  t  P— 
ormther,  it  should  perhi^  he  asked,  would  not  the 
nsult  be  the  very  opposite  f  It  is  prensely  here 
that,  to  my  mind,  the  great  difiBonlfey  presonte 
iUelf  in  the  proposal  now  made  to  sanction  the 
restoration  of  so  well-known  an.  olgeot  as  the 
omoifix  to  that  place  in  our  ohurobes  to  which  for 
300  years  it  has  been  a  stranger.  The  oruoiflz,  as 
set  np  in  our  chnrches,  has  a  special  historr  of 
its  own.  Before  the  Beformation  the  "  rood  was 
ordinarily  to  be  fonnd  in  parish  chnrches  in  this 
ooontry.  It  presented  the  carved,  scnlptnred, 
moalded,  or  pwated  figure  of  Jesas  Christ  on 
the  cross,  and  was,  in  foot,  a  "oracifiz,  with 
imagea  at  the  base : "  (Periy's  Lawful  Church 
Omaraentb,  p.  247.)  Thia  figure  was  erected  on  a 
Btracture  called  Uie  rood  Irat,  which  appears  to 
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have  traversed  the  church  at  the  entrance  to  the 
chanoel;  in  fact,  it  occupied  as  nearly  as  may  be 
the  posititm  which  the  iron  soreen  in  the  present 
case  doea.  There  is  in  ezistfflice  the  most  precise 
and  anqoeetionable  evidmoe  on  this  matter,  and 
it  is  to  be  fbund  in  the  reoords  of  the  Lincolnshire 
pariahee,  printed  in  Ur.  Feaooek's  book  on 
Obarch  Famitnre,  and  dated  a.d.  1565-6.  So 
universal  does  the  exiatenoe  of  tbe  rood  in  some 
form,  either  sculptured  or  painted,  aeem  to  have 
been,  that  in  these  returns  of  tbe  churchwardeas 
of  upwards  of  150  parishes,  there  is  mention  of  the 
rood  as  having  been  de&oed  or  pnlled  down  in  at 
least  140.  It  will  also  be  found  that  in  Bonner's 
Artioles,  put  forth  daring  tbe  reign  of  Queen  Mary, 
in  the  year  a.d.  1554,  inquiry  is  made  "  whether 
there  be  a  oracifix,  a  rood  loft,  as  in  times  past  has 
been  accustomed ;  and  if  not,  where  the  oracifix  or 
rood  lofb  is  beoome,  and  by  whose  ncwiigence  the 
thing  want."  Again,  in  Oerdinal  Pole's  Articles, 
A.D.  1557, "  .  ;  .  whether  they  have  a  rood  in 
their  oharoh  of  deoent  atatnre.  with  Mary  and 
John  ..."  After  this  period,  the  historical 
evidenoa  lUmnnds  that  in  the  reign  of  Elisabeth 
these  roods  and  rood  lofts  were  oestroyed  ftr  and 
wide  aa  monnmentB  of  idolatry  and  superstition, 
but  I  am  not  at  present  oonoerned  with  that  eir- 
cumstanos,  save  so  &r  as  it  servos  to  show  that 
thoy  had  existed,  and  were  of  general  if  not  uni- 
versal oocurrenoe.  Not  only  so,  bat  in  tbe  year 
1500,  a  diaoossion  appears  to  have  arisen  as  to  tho 
propriety  of  setting  tbe  roods  or  craciHxes  np 
again  in  parish  churches.  In  the  Zarich  Letters, 
first  series,  p.  67,  is  a  letter  by  Bishop  Jewel, 
dated  tbe  4th  Feb.  1560,  in  whioh  he  says :  "This 
ooDtroversy  about  the  crucifix  is  now  at  its  height. 
.  .  .  A  duputation  upon  ihe  Bubjeot  will  take 
place  to-morrow.  .  .  .  For  matters  are  come  to 
i>hat  passt  that  either  the  crosses  of  silver  and  tin, 
whioi  we  have  everywhere  broken  in  pieoes,  must 
be  restored,  or  our  bishoprios  rdinqaished."  In 
tiiB  Bame  serieB,  at  pages  73-74,  datedthe  1st  April, 
in  the  same  year,  is  a  letter  of  BishopSandys,  in 
whioh  is  the  fbllowing  passage:  "We  had  not 
long  since  a  controversy  respecting  images.  The 
Queen's  Hsjesty  considered  it  not  contrary  to  the 
Word  of  God,  nay,  rather  for  the  advantage  of  the 
oburch,  that  the  image  of  Christ  crucified,  to- 
gether with  Mary  ana  John,  should  be  plaoed,  as 
heretofore,  in  some  conspicuous  part  of  thechnrch, 
where  th^  might  more  readily  be  seen  by  all  the 
people.  Some  of  us  thought  far  otherwise,  and 
more  especially  as  all  images  of  every  kind  wore, 
at  our  last  visitation,  not  only  takm  down,  bnt 
also  burnt,  and  that  too  by  public  authority ;  and 
beoaose  the  ignorant  and  saperatidoaa  multitude 
are  in  the  hwit  of  paying  adoration  to  this  idol 
above  all  othera.  .  .  .  Ood  .  .  .  delivered  the 
Church  of  Eog^nd  from  stambling.blo6ks  of  this 
kind.**  From  all  this  it  is  plain  that  the  cradfix 
formed  an  ordinary  feature  in  the  parish  cbnrch 
before  the  Beformation;  and  it  cannot  be  doubted 
that  it  did  so,  not  as  a  mere  architectural  adom> 
ment,  but  as  an  object  of  reverence  and  adoration. 
If  any  proof  was  required  of  this  proposition,  it 
may  be  found  in  the  bot  that  the  worship  of  it 
was  enjoined  in  the  Samm  Use,  the  missal  most 
largely  accepted  and  used  in  Ei^Iand  before  the 
Bei'ormation.  This  was  especially  the  caae  on 
Palm  Sunday.  In  the  order  of  service  for  that 
day,  given  in  the  Sarum  Missal,  a  very  elaborate 
service  ended  with  the  adora^on  of  the-^'  rood  **  . 
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liT  the  celebrant  aod  c^oir,  before  paaaiDg  into  the 
ohanoel.  Sndi  is,  moet  briefly,  the  part  played 
by  thfl  **  rood  "  w  cnioiflx  in  ^glish  churohea  in 
the  paat.  If  let  ap  agun  in  them  now,  what  part 
ia  it  likely  to  pjky  in  the  fMnrnP  It  ia  no  doubt 
eaay  to  nay,  what  proof  ia  there  of  danger  of 
idolatry  nowP  What  facts  are  there  to  point  to  a 
'mohebilil^  of  abase  P  Bat  wbeu  the  ootirt  is 
dealing  with  a  well-known  lacred  object — an  ob- 
ject enjoined  and  pat  np  by  aotbority  in  all  the 
dinrchea  of  England  before  tbe  Beformation,  in  a 
parttcolar  part  of  the  ofanrch,  and  for  the  pw* 
ticnlar  purpose  of  "  adoration  " — when  the  ooort 
finds  that  tbe  same  object,  both  in  the  charch  and 
oat  of  it,  is  still  worshipped  by  thoee  who  adhere 
to  the  nnreformed  Bomish  faith,  and  when  it  is 
told  that,  now,  after  a  lapse  of  300  years,  it  is 
anddenly  proposed  to  set  np  again  this  same 
olgeot  in  toe  same  part  of  the  ohnrch  as  an  archi- 
tecfcor^  oraamort  oF^y,  it  is  hard  not  to  distroat 
the  met  towhicih  it  mayoometobe  pnt,  or  escape 
tbe  appnhaision  that  what  b^ns  in  ''deooratdon" 
mt^  end  in  **  idolatry."  H  this  apprehension  is  a 
jint  and  reasonable  one,  then  there  exists  that 
nkdifaood  and  danger  of  "  enpentitioos  roTer* 
enoe"  which  the  ^ivj  Conncu,  in  PhiUpotts  t. 
Boyd,  pvnoanced  to  be  fatal  to  the  lawfnlness 
of  all  images  and  figuras  set  np  in  a  charoh. 
Before  oonclnding  that  it  is  bo,  let  me  pass  in 
xeriew  the  argaments  urged  in  faToar  of  the 
opposite  side  of  the  qnestion.  I  will  place,  first 
among  them  the  consideration,  forcably  pressed 
on  the  ooart,  that  the  times  we  live  in  are 
not  as  the  times  before  or  at  the  period  of  the 
Beformation ;  that  images  and  fibres  which  gave 
ooeaeion  then  for  "  uiAealthy  minds  "  to  abase, 
**  we,  in  our  more  extended  knowledge^  ma^  be  per: 
niitted  to  use  with  aafety."  That  there  is  a  wide 
diflennce  in  the  state  of  hnowled^,  and  still  more 
in  the  d^rree  of  its  general  diffaaum,  between  the 
19th  and  uie  16th  centnriee  will  not  be  denied ;  bat 
ia  it  equally  certain  that  snperstition  has  waned  in 
proportion  as  tbe  light  of  intellectaal  cnltore  has 
advanced,  and  that  tbe  ground  gained  by  the  one 
has  been  lost  by  the  other  P  Is  it  reaUy  so  ab- 
Burd,  as  it  was  argoed  to  be.  to  imagine  that  in 
the  present  day  the  worship  of  lifeiess  images  and 
figures,  not  as  idols,  perhaps,  but  as  uda  to  devo- 
tion, shoald  again  prevail  as  in  old  times  P  The 
fear  that  it  shonla  be  so  may  be  nn'bnoded,  but 
I  question  whether  intellectaal  culture  can  be 
relied  upon  as  a  aafegaard  i^^nst  it ;  for,  if  so, 
what  is  to  be  said  of  the  Bomish  charoh  and  of 
those  able  and  distinguished  men  who.  in  our  own 
day,  bare  no)  hesitated  to  johi  it  and  acc^t  its 
doctrines.  What  I  am  here  diaonsaingt  I  ninst 
again  r^)eat,  ia  not  tiie  hAixl  in  an  idtu  of  wood 
or  sfecoiet  bat  the  practice  of  inrt^ving  in  dero- 
tional  exereises  outward  and  vinble  forms,  as 
inculcated  in  the  devotional  boolcs  of  the  Boman 
Catholic  creed.  This  is  the  "  fbnd  thing  vainly 
invented "  of  tiie  22nd  Article  of  Beligion ;  and 
Mm  mere  fhcfe  of  the  existenes  of  snch  a  doctrine 
in  that  churdi,  among  whose  members  high  intel- 
lectual power  and  acquirement  is  rife,  is,  to  my 
mind,  a  conclusive  answer  to  the  suggestion  that 
the  intellect  or  knowledge  of  the  present  day  may 
be  relied  upon  to  take  the  place  of  those  safe- 
goarde  which  it  was  the  work  of  the  Beformstion 
to  establish.  But  another  consideration  must  not 
be  lost  sight  of.  If  the  intelbgent  and  the  culti- 
'tatcd  no  kngtr  need  tbe  i»i>tection  of  todays,  can 
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the  same  be  said  of  the  weak  and  ignorant  ?  The 
parish  church  is  forall — not  for  a  cuwa — and  if  the 
cmoifix,  placed  as  it  is  in  tiiia  instanoe,  ia  lawfid 
for  St.  Petn^s  Ohurob,  itia  lawfU  for  evw^  parish 
ohuroh  in  the  country,  and  may  be  provided  fat 
every  eongre^ion— strong-minded  or  wesk— 
instructed  or  ignorant.  Let  it  be  oonsidned  fay 
what  such  a  state  of  thiaga  aa  that  would  bcUkdy 
to  lead.  If  devotion  to  onr  Lord  oomes  to  be 
habitually  paid  immediately  before  a  soulptored 
figure  of  his  body  on  the  cross,  which  arrests  the 
eye  and  ocoapies  the  imagination  while  the  mind! 
is  in  al^tade  of  prayer,  it  may  be  easy  to  somer 
and  possible  to  many,  but  hi^ly  possible  to  all, 
to  wholly  dissociate  the  outward  obieet  tnm  the 
inward  prayer,  aod  exclade  it  &om  playing  ai^ 
part  in  that  devotion.  The  immedi^  presrace 
before  the  eye  of  an  outward  form  or  ol^act 
proffers  an  assistance,  though  of  a  qmrioas  kmd, 
towarda  fixing  wavering  woii^Arta  and  ezdtiBg- 
religioaa  fervoor,  whioh  can  baray  be  r^jeoted  fay 
thws  who  moat  hd  Oe  want  at  it»  aad  to  whoa 
all  abstract  thought  ia  a  diffionh  iThaa 
there  caaae  to  be  anjr  anoh,  tiw  peril  nay  enaa 
also;  hot,  until  then,  it  is  impoBsAle^  I  think,  l» 
accept  dw  alleged  robust  temper  of  the  pieusiil 
times  as  a  safeguard  i^ainst  so  obvious  a  tempta- 
tion. Another  argument  urged  for  the  respoBoeot 
was  this,  that  OTOsses  had  oeen  as  modi  abmed 
and  worsbiT^wd  before  the  Beformation  as  cm- 
ciflxes,  and  are  therefore  aa  much  in  dai^ier  of 
abuse  now,  and  yet  crosses  were  1^  the  court,  in 
Wetterton  v.  Liddell  (Uoore's  Sp.  B^.),  held  not  to 
be  unlawful  as  (wnaments.  I  wiU  on^  say  on  tins 
head  of  argument  that  the  court  in  that  caae  wen 
of  a  different  opinioo;  tiiat  for  reasons  winch 
they  oonaidered  sefBcientt  tiiey  distsnguisfaed 
oroeifixea  ftvm  onwsea  in  this  respect,  and  Aat 
if  thsy  bad  been  unable  to  do  so,  then  ia  nothiiv 
to  show  that^  in  their  judgment,  other  oosna  or 
cruoiflzes  would  have  been  lawfol  omamentB.  A 
farther  olgeotion  was  then  talmn  that  if  de- 
lineation of  the  oruoifixion  in  scnlptore  msf  not 
be  lawfully  set  up  in  a  diuroh,  uie  same  dung 
must  be  equally  true  of  a  picture  in  a  psiBtea 
window,  exhibitmg  a  similar  figure.  It  is  not  to 
be  doobted  that,  ia  many  churches  (and  in  the 
notable  instance  of  3t.  Margaret's  Churdi,  «fr 
Westminster,  where  the  window  is  of  great  agalt 
representations  of  the  crucifixion  in  painted  gtsH 
or  paintings  are  to  be  found,  and  I  am  not 
prepared  to  offer  any  definition  which  aboold  draw 
a  sharp  line  of  distinction  between  such  deoon- 
tions  and  a  craoifix.  Indeed,  I  donbt  whether 
any  narrower  or  more  exact  definition  of  what  is 
lawful  and  iriiat  nnlawfbl,  oan,  tar  piaulical 
purposes,  be  fVamed,  tbaa  that  which  ia  set  forA 
in  the  case  of  PhO^tta  v.  Boyd.  Bnt,  adhering 
to  that  dedsiniy  and  eaoh  case  standins  on  m 
own  oircamstanoas,  it  is,  I  think,  to  oe  pn- 
samed  that  the  Gourt  of  Appeal  would  not  mss* 
tate  to  adjudge  even  painted  windows,  or  paint- 
ings portraying  the  same  subject,  to  be  nnlaw- 
fol  if  it  was  satisfied  from  the  mode  in  whidi 
the  subject  was  treated,  tiie  place  which  tb^ 
occupied,  or  other  intddeuts  in  tbe  snrrovna- 
ing  ciroamstances,  that  thsy  woe  in*real  daagv 
of  adcnation,  worship,  or  supei'atitioua  rever- 
ence. So  long  as  tiiey  are  free  from  tins 
charge,  and  fulfil  no  other  fimetion  but  that  of 
fitly  decorating  the  cburch,  they  are  free  finm 
objeotion — the  moment  HaA^fram  any  oauas^ 

Digitized  byVjOOglC 


Curn»  e.  Bissiuib. 


Xor.  15,  1878.] 


THE  LAW  TIMES. 


CToL  ZXZT.,  lStAr~US 


whe^'faer  residing  in  the  objects  themselreB,  or 
arisiDg  among  wosa  who  worship  in  the  ohnrch, 
the  danger  oE  their  adoration  is  made  maaifest. 
I  conceive  that  they  cease  to  be  innocent,  and  &1I 
under  the  charge  of  illegality.  Up  to  this  point- 
I  hare  considered  only  the  reasons  which  lead  to 
a  conclusion  that  this  crocifix  ia  likely  to  invite 
"aaperdtitioos  reverence."  I  will  now  say  a  few 
words  on  the  alternative  proposition  that  it  is 
intended  onlT»  and  is  likely  to  serve  only,  aa  an 
arohitecturaf  deoorotion.  Viewing  the  maliter  in 
this  light,  the  remark  aatntmlly  arises  that  this 
particular  figure  of  the  crocifix,  while  it  may  be 
justly  said  to  stand  highest  among  the  repre- 
eentativcs  at  gospel  hiatory  in  its  fitness  for  the 
purposes  of  awiration  or  worship,  must  sorely  be 
admitted  to  occnpy  a  very  inferior  place  among 
the  subjects  adapted  f<r  the  display  of  mere 
architectnral  beanty.  In  association  with  other 
fignres,  and  as  embodying  the  scene  of  the  cmoi- 
fizioD,  it  has  no  doabt  been  the  subject  of  artistic 
treatment ;  but  by  itself,  as  it  appeu^  here  in  this 
cbarcb,  standing  alono  without  incidents  or  ad- 
joncbs,  it  is  a  subject  which,  however,  artistically 
treated,  might  be  so  well  spared  in  the  mere  deoorft- 
tioD  of  ohnrcbes,  that  it  is  not  easy  to  conceive  that 
it  shoold  be  selected  solely  for  that  purpose.  Upon 
the  whole,  then,  I  must  declare  that  the  oracifix 
snrmoanthig  the  screen,  in  this  oaae,  baa  nob  beoi 
shown,  to  my  sabiBfaction,  to  have  been  sob  up  as  an 
architectural  decoration  raily,  and  that  there  does 
exisb  a  danger  and  a  likelihood  that  it  nay  be  the 
olgect  of  "  adoration "  and  "  aupentitioos  re* 
verence."  This  conclusion  makes  it  unneoessary 
to  ocmsider  whether  its  erection  was  origimUly 
covered  by  the  &cnlty  which  was  obtained  for  the 
iron  screen ;  and  the  court  must  now  order  it  to 
be  removed ;  but  a  removal  of  the  figure,  leaving 
the  cross  standing,  will  be  a  compliance  with  this 
Oder.  It  remains  to  with  the  "stations  of 
the  cross."  The^  are  described  in  the  representa- 
tion as  "  figures  in  coloured  relief  of  a  plastic  ma- 
terial, attached  to  the  walls  of  the  ohnrch,  pur- 
porting to  represent  sceues  of  onr  Loin's  Fasaion, 
and  swih  as  are  efnnmonly  osed  in  Boman  Catholic 
obnnlies."  It  was  nob  denied  that  this  general 
deMription  of  tihem  is  a  oorrect  one.  Uore  parti- 
culari^  tliey  are  a  set  of  fbnrteen  separate  groups. 
affeoUng  to  delineate  the  safibrings  of  oar  hmd, 
oommenoing  with  His  judgment  and  condemna- 
tion, and  ending  with  His  crucifixion  and  burial. 
The  first  objeotioa  taken  to  them  I  most  hold  to 
be  a  fatal  one,  namely,  that  they  constitute  "  an 
addition  to  the  fabric  ornaments  or  fbmiture  of 
the  church "  within  the  meaning  of  the  statute, 
and  have  been  set  up  in  the  church  by  the  re- 
spondent "  without  lawful  authority,"  [no  facnlty 
hsving  been  either  granted  or  applied  for  to 
justify  their  erecdon.  The  law  which  requires 
that  those  who  wish  to  fix  or  set  np  any  new  de- 
coration in  a  church  moat  apply  to  the  proper 
aothorities  fiir  a  faonlbr  before  they  do  so,  is  veiy 
salnbaiyandonghbtoDe  upheld.  It  serves  as  a 
^^^nard  agMost  the  introdaabion  of  many  ob- 
jeotunuilde  wings  into  the  ahnroh,  whidi  apathy 
or  want  of  vigilanoe  on  the  part  of  t^e  parishioneiB 
niiiiht,  in  many  inatanoea,  mailitate,  and  it  main- 
tains the  principle,  which  is  a  wholesome  one, 
that  tfaa  structure  and  ornament  of  the  church  is 
not  to  be  meddled  with  except  upon  due  consider- 
ation and  lawful  authority.  It  is  upon  this  ground, 
thenf<n«,thab  I  shall  order  thdr  remonS.  Bob 
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the  representation  farther  alleges  that  ^ey  are 
"  decorations  forbidden  by  law,"  and  as  they  now 
stand  I  think  they  are.  It  is  needless  to  enter 
into  the  history  of  this  set  of  pictures.  Whatever 
origin  tbey  or  some  of  them  had,  it  is  clear  that 
the  three  falls  of  Christ  under  the  cross,  and  the 
legend  of  S.  Y^roniqoe,  have  no  warrant  in  gospel 
history.  It  is  also  clearly  established  by  this  two 
devotional  books  pat  in  evidence.  The  Grown  of 
Jesas,  published  under  the!  authority  of  Cardinal 
Wiseman  and  four  Boman  Gabholio  arohbiahops 
in  Ireland;  and  the  Enr  of  Heaven,- by  S.  Al- 
phonsus  lognari ;  that  bhese  fourteen  represenfea- 
tivea  are  to  the  present  day  authorized  objeobs  of 
adoration  in  that  church.  In  the  Crown  of  Jesus, 
p.  421,  the  following  instruction  appears :  "  Devo- 
tion to  the  passion  of  onr  Lord  is  a  aingalar  special 
means  of  grace.  The  great  means  of  impressing 
the  devotion  profoundly  on  the  soul  is  the  holy 
mass,  the  holy  rosary,  and  the  stations  of  the 
cross.  You  should  endeavour  to  make  the 
stations  of  tJbe  cross  every  week.  The  churoh 
encourages  this  practice  b^  the  greatest  indul- 
gences. Every  time  that  in  a  state  of  grace  yon 
go  round  the  stations  of  the  cross,  kneeling  before 
each  (or  if  the  crowd  be  great  simply  turning  and 
kneeling  towards  eaoh),  and  with  a  truly  contrite 
heart  meditate  on  each  stage  of  our  Lord's 
Fasaion,  as  reprasenbed  in  the  Via  Cruow,  ^^oa 
have  it  in  yoAr  power,  even  without  Oommnnion, 
and  without  any  additional  speoial  prayers,  to 
obtiun  several  plenary  indulgences  for  yourself,  as 
also  for  the  poor  soals  in  purgatory.  ...  In 
making  the  following  stations,  the  same  indul- 
gences are  gained  as  if  they  wan  made  at  Jeru- 
salem on  the  vary  spot  where  our  Saviour 
suffered."  Then  there  follow  a  set  of  prayers  for 
eaoh  station,  with  direction  at  what  purt  of  them 
the  worshipper  is  to  kneel.  These  extracts 
sufficiently  enow  the  oharaoter  and  objects  of  the 

gictures  in  question,  as  used  among  Boman 
atholics;  the  respondent  puts  them  op  in  a 
church  of  the  Church  of  England,  and  asks  the 
court  to  say  that  thOT  are  arohitectural  decora- 
tions  only,  and  ci  a  Iwrful  oharaoter.  I  think 
they  are  neiUier.  Some  of  them,  if  th^  ■bond 
alone  dissooiated  from  the  rest,  sudi,  for 
insbance,  as  the  Judgment  of  Filate,  may  be 
unobjectionable  in  themselves,  whilst  others,  suoh 
as  the  three  falls  of  Christ  nndar  the  cross,  and 
the  fbble  of  S.  Yironiqne,  whether  they  stand 
alone  or  not,  may  be  held  objectionable  in  them- 
selves; but  the  entire  set,  viewed  as-a  whole  andin 
their  relation  to  their  well-known  history,  must 
be  regarded,  I  think,  aa  likely  (if  not  intended)  to 
be  used  for  the  purposes  for  which  they  always 
have  been  used,  and  not  for  the  mere  purpose  of 
decorating  the  ohuroh.  I  shall,  therefore,  as  I 
have  above  said,  order  their  removal,  leaving  it 
open  to  the  respondent,  if  he  shall  desire  it,  to 
apply  for  a  &calty  to  anthoriae  the  ii^rodaotion 
into  bis  church  of  saoh  of  them  as  may  turn  out 
to  be  free  from  objection.  It  will  be  obaemdthat 
in  dealing  with  the  qaastion  of  lawfalness,  both 
as  regards  these  sl^ons  of  the  cross  aud  oruoifix, 
I  have  hitherto  excluded  from  view  all  oonclusions 
to  be  drawn  from  the  manner  in  which  the  re- 
spondent has  been  in  the  habit  of  conducting  the 
services  of  his  church.  At  the  same  time  it  is 
obvious  eaough  that  the  probability  of  both 
the  crucifix  and  the  stations  of  the  cross  being 
tamed  to  suporetitions  uses,  is  largely  aogmented 
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by  the  fact  that  ihey  have  been  set  ap  bj  a  da^g7• 
nan  who  celebrntea  the  Holy  Oommanioji  with  a 
mixed  chalice  and  wafer  bread,  and  with  a  "  biretta" 
CB  his  bead,  aocompanieB  a  procession  round  bis 
•bnroh  with  banners,  oroflsea,  and  acolytes  in  red 
eaBsooka,  in  apparent  imitation  of  the  Charch  of 
Borne.   But  the  atmotnre  or  ornament  of  a  ofanroh 
iB  more  or  leas  a  thing  of  permanence,  while  the 
niniitrations  of  a  partionlar  clergyman  are  more 
•r  leM  tetaponuT*  uid  if  soond  wjeoticmB  exist, 
as  I  think  tti^  cb  in  this  case^  to  the  objects  oom- 
pla  ned  of,  in  themselves,  those  ol^eotions  oonsti- 
tale  the  best,  beeanse  the  most  permanent  haais 
for  \tbeir  condemnation  and  remoral.  I  wQl  only 
add  that  I  hare  endeaToared  in  the  above  concln* 
nons  rightly  to  interpret  and  apply  the  deoiaions 
of  the  Appellate  Court  on  this  grave  subject,  in 
thcdr  8|rint  as  well  as  their  letter.   I  sav  grave 
soly'ect,  for  no  one  can  donbt  that  the  sUj^test 
return  to  the  use  of  graven  images  or  pictures  as 
an  aid  to  prayer  or  a  spur  to  devotion,  would  be 
putly  rwarded  as  a  surrender  of  principles,  vindi- 
Gated  at  high  cost  in  the  Beformatlon,  and  dear  to 
the  people  of  this  country.    On  the  other  hand  it 
would  M  a  matter  of  no  small  concern  if  any 
needless  restriction  or  prudery  of  apprehension 
sbonld  serve  to  check  the  generous  piety  of  those 
who  have  laboured  to  restore  what  the  hand  of 
tone  had  dfl&ced;  to  undo  the  work  of  Fntitan 
•tKoess»  to  rmair  tfa  e  ravages  of  nogloct,  and  enfaanoe 
the  ootwain  beauty  of  the  boose  ot  God.  It  is 
between  these  alternative  evils  that  the  decisions 
(if  the  Appelate  Court  appear  to  me  to  be  designed 
to  ooenpy  a  safe  position.   It  may  be  that,  in  some 
eases,  uie  line  of  severance  between,  the  "mere 
decoration"  which  is  free  from  barm  and  the 
"  soperstitions  reverence"  which  is  full  of  peril, 
may  be  di£Scnlt  to  draw  or  uncertain  to  maintain, 
I  m  not  think  it  is  so  in  this  rase,  but  if  I  deceive 
myself  in  that  belief  there  remains  the  obvions 
reflection  that  a  false  step  in  one  direction  is  likely 
to  be  franght  with  evils  far  greater  than  any  that 
can  ensue  ftom  an  error  committed  in  the  other. 
If  sculptured  figures  or  piotores  are  once  set  up 
in  our  ohnrcfass,  and  sustained  by  the  law,  to 
which  (whettier  from  the  natural  tendendes  and 
weaknesses  of  the  hnman  mind  on  this  subject, 
or  from  the  teac^gs  of  bo<>ks,  or  the  prompt- 
ings  of  individuals),  adoration  or  superstitious 
reverence  should,  contnvy  to  ezpeotatum,  oome 
to  be  paid,  an  irreparable  step  towards  idolatry 
mttf  prove  to  have  been  taken ;  for  the  outward 
object  once  sanotioned,   tfae  inward  devotion 
is  beyond  the  reabb  ot  laws.    In  the  opposite 
direction  I  can  discern  no  evil  comparable  to  this. 
The  ranffe  of  decoration  and  artistic  design  is 
praoticaUy  without  a  limit,  and,  in  the  pnmuion 
of  choice  the^  loss  by  prohibition  of  any  special 
figures  or  objects  can  at  no  time  be  more  than 
faintly  felt,  and  can  at  all  tiroes  be  easilv  repaired. 
As  the  judgment  of  the  court  ia  on  all  the  charges 
in  favour  of  the  complainants,  the  respondent 
mnst  pay  the  costs  of  these  proceedings. 

IVom  BO  mnoh  of  the  decree  as  rriated  to  tiie 
saatward  position  of  tbe  oeletoanfe  at  the  Holy 
Communion,  the  distinctive  vestauDts  worn  fay 
tfae  respon^t  at  the  said  service,  bread  to  be 
used  tibereat,  and  the  illegality  of  the  crucifix,  the 
respondent  appealed  to  the  Queen  in  Council. 

Feb.  26.— TT.  O.  F.  PhOUmore  moved  the  Dean 
of  Arches  to  suspend  the  execution  of  the  monition 
in  Tcepaot  of  the  above  foar  pouts,  pending  the 
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appeal,  and  rsfioTed  to  seot.  9  the  Public  Wnr* 
ship  Begnlation  Act  1874,  and  r.  24  of  the  Order 
M  Council  relating  to  that  Act. 

Shaw  opposed  the  motion  on  behalf  of  th* 
complainants,  and  refemd  to  Walford  t.  Wa^rJ 
(L.  Bep,  a  Oh.  812 ;  19  L.  T.  Eep.  N.  S.,  233). 

Lord  PnrrAKCB. — I  must  say  I  think  it  would 
be  a  great  misfbrtone  if  I  were  Dound  by  any  view 
of  tbe  justice  of  this  oase  to  accede  to  this  ^ipti* 
cation.  One  of  the  evils  that  existed  before  tbe 
lata  Aot  was  the  grievanos  tha^  rfana  the  Gooit 
of  Ardies  had  daoded  tha  thfaug  to  be  lawful  or 
nnlawftil,  iqqieal  wu  had  to  the  Queen  in  Conndl 
and  the  immediate  effeot  of  that  appeal  was  to 
etmjr  the  hand  ct  ikb  inftrior  coort,  so  that  die 
decisions  of  the  ooort  never  oonid  have  any  effect 
until  a  great  lengUi  of  time  had  elained,  and 
until  very  great  expense  had  been  incuired. 
Beferenoe  has  been  had  to  what  happens  in  other 
courts.  It  is  now,  as  Jix.  Shaw  bas  ver^  pro- 
perly said,  under  the  Judiosture  Act,  the  umverBsl 
practice  in  all  tbe  courts,  that  the  court  appealed 
from  should  be  able  to  hold  its  land  over  tbe 
cironmstances  under  wbioh  the  aiqieal  should  go 
on,  and  that  it  should  have  the  discretion  to 
suspend  the  operation  of  its  own  judgment 
or  decree  in  proper  esses,  but  that  wWe  sndi 
drcumstanoes  do  not  aziat  aa  to  render  ita  proptf 
case  for  that  snspention,  the  role  sbonld  be  that  A* 
denee  of  the  inferior  oonrt  should  go  forwird. 
That  was  the  praotioe  in  tfae  FnAiate  Court  under 
tfae  Probate  Act,  it  was  the  practice  of  the  courts 
of  equity,  and  in  some  cases  it  was  tlie  praetioe 
of  the  courts  of  l*w,  but  now,  by  the  Juaicatore 
Acts,  it  is  the  practice  of  all  tiie  ooorta  in  West- 
minster Hall.  To  that  extent  tiie  analogj  of 
other  courts  is  a  thing  to  look  to.  Bat  the  otr* 
cumstanoes  under  which  other  courts  thiok  it 
right  to  stay  the  execution  of  the  decree  of  the 
infarior  court  will  be  of  very  little  assistance  to 
this  court,  owing  to  the  very  different  nature  of 
the  mattm  involved.  Therefore  I  do  not  bold 
with  the  proposition  that  beoauae  courts  oi  eqiuty 
lay  down  the  rule — if  tiicy  do  lay  it  down-^ist 
irreparable  injniy  most  be  dmie  brfore  thej  will 
stay  the  decree,  that  ttils  oourt  should  tan  the 
same  prindple  as  its  guide.  I  think  that  the 
prinoipto,  and  the  only  principle,  if  it  cu  be  esUsd 
a  principle,  which  is  to  be  adwted  is  that  tbs 
court  in  each  oase  should  cmisider  the  whi^e  of 
the  circumstances,  the  amount  actual  iujuiy, 
the  amount  of  grievance  to  people's  fei^ngs,  tw 
oiroumstances  under  which  the  aUMed  offence  hu 
been  committed,  tbe  state  of  the  law  in  pieriooi 
oases,  and  a  variety  of  other  oircumstances,  in  fiot 
every  cirrumstance  that  cool  d  bearnpon  tbe  matter 
— that  the  ooort  should  take  all  that  into  its  oo*>- 
sideratton,  and  then,  if  special  grounds  are  sbows 
to  exist,  tbat  it  should  hold  its  hand  until  the 
Superior  Court  has  had  oognisanoe  of  the  case. 
That  I  believe,  is  the  only  principle  wbioh  csn  be 
laid  down  for  the  exerdse  d  the  power  confided 
to  this  court  hj  the  late  Aot  of  Parliament.  Thm 
the  qnestiott  is,  whether  in  this  oaae  any  uptoii 
grounds  have  been  abowu.  ^lia  reKMndeat  in 
the  present  case  has  been  in  the  habit  of  ooar 
dnoting  the  snrioes  of  his  ohoroh  in  direst  eoo- 
^vention  of  the  law  aa  settiod  by  the  SepreM 
Tribunal  in  the  last  oaae  that  oama  befive  it.  I 
do  not  know  whether  I  may  assume^  from  his 
appealing  only  in  respect  to  certain  points,  tbat 
he  ia  pr^ared  to  jisui  obedip»atothal«r  np<"> 
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Uiose  pointB  as  to  wbicfa  be  bu  not  am>ealed ;  I  | 
hope  1  may;  but  ia  tb«  cases  in  which  he  has 
ippealed  he  cow  asks  upon  no  special  f^ands — 
except  that  he  still  roaintaiDB  that  these  matters 
m  not  illi^l,  vbioh  is  a  inoposHion  that  eren- 
body  muntains  in  each  oases— that  he  shonld  be 
sllowed  to  contin  the  serrioes  in  a  way  which 
tbfl  Sapreme  Court  of  Appe<d  has  deobred 
to  be  illegal,  notil  he  caa  have  the  oppor- 
tunity, if  the  oonrt  permits  him  that  oppor- 
tnnity,  of  qaestioning  again  in  that  ooart  its 
own  dedsion  and  indnoing  it  to  reroke  the  oon- 
clnuon  at  which  it  preriously  arrived.  Koir,  that 
seems  to  tne  a  very  nnreasonable  thing  to  ask.  I 
tbink  be  shonld  oliey  the  law  as  it  stands.  I  think 
he  Bhonld  perform  the  services  of  the  oburch  as 
tbe  Snpreme  Gonrt  of  Appeal  has  declared  they 
oagbt  to  be  performed,  and  then  he  will  come 
vicb  clfsan  hands  at  least  to  tbe  Superior  Court, 
saying,  I  hare  been  obedient  to  the  law  up  to  the 
present  time,  and  I  ask  you  to  allow  me  to  open 
the  qneation  again  which  you  hare  previoailT  da- 
tSAeit  and  to  endesroar  to  persiiada  you  if  I  can 
tiist  yoD  on  a  fimner  oooasion  came  to  a  wrong  da- 
dskra.  That  uiplies  to  three  of  the  four  points  in 
respect  of  which  alone  there  is  an  appeal.  The 
fourth  point  is  as  to  a  decision  of  this  court  of  a 
novel  character  relating  to  a  point  which  has  not 
been  decided  before.  Now,  upon  that  matter,  I 
will  say  this,  that  I  think  this  court,  like  all  in- 
ferior courts,  onght  not  by  any  means  to  assume 
that  its  own  judgment  wiltultimately  be  affirmed, 
tnd,  therefore,  if  any  decision  is  given  in  this 
court  upon  wbioh  an  order  issoes  which  ma^  be 
very  painful  to  the  consciwoes  of  those  against 
whom  it  is  directed,  I  can  conceive  cases  in  which 
it  wcnld  be  very  proper  indeed  that  that 
order  should  be  withheld,  or  its  operation 
suspended  until  the  Superior  Gonrt  has  bad 
an  opportnni^  of  dec^iing  whether  it  was  justi- 
fled  or  not;  but  in  this  case  I  oao  oonoeiTe  do 
difficulty  of  that  kind,  beoaose  the  order  hera  is 
to  take  from  the  omoifix  the  figure  which,  as 
Ihm  been  Twy  properly  p(^ted  out  by  ooonsel, 
was  proved  in  the  case  not  to  be  a  part  of  the 
nm«  structure  as  the  cross,  but  to  have  been  dis- 
tinct from  it,  and  screwed  upon  tbe  cross; 
it_  therefore  can  be  detaohed  withont  the 
di^test  diffioolty,  it  also  can  be  detached  and 
removed  -without  doing  injury  to  the  religious 
feelings,  scruples,  or  oonscienoes  of  anybody,  be- 
cause we  must  fdways  reoollect  that  the  respondent 
maintains  that  this  figure  is  a  mere  architectural 
doMnatian,  and  if  it  is  only  a  decoration  of  the 
church,  the  loss  of  thtA  decoration  for  tbe  period 
dnring  which  this  case  is  under  appeal,  is  not  a 
matter  that  really  oould  wound  tiie  most  sensitive 
coBsoienoe.  Viewing  tibis  figure,  therefore,  in  the 
light  in  whidi  the  respondent  -views  it^  it  seans 
to  me  that  there  is  no  pretence  for  applying  to 
die  ooort  on  any  special  ground  as  to  tbe 
iigiuy  that  -would  be  done  to  people's  feelings, 
or  to  the  structure  ai  the  uhurch,  by  the 
removal  of  the  figure,  until  the  Court  of  Appeal 
shall  have  determined,  if  it  does  determine, 
that  it  may  lawfully  be  {mt  up  again.  There- 
fore, going  through  the  items  of  the  respon- 
dmt'a  appeal,  looking  at  the  (uronmstances  in 
vhi<di  they  stand,  looting  particularly  to  the  state 
of  the  law  as  it  now  is  settled  by  the  supreme 
tribunsl  in  these  matters,  and  not  throwing  aside 
or  being  unaware  <tf  the  strong  feeling  tiut  exists 
Tol.ZZXT«K.B,80O. 
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apoa  many  of  these  subjeots,  I  still  think  it  plain 
that  the  respondent  onght  to  obey  tbe  law  as  be 
now  finds  it,  and  that,  until  he  «an  sncceed  in 
reversing  it  he  ought  to  bo  content  to  conduct  tbe 
services  of  the  church  in  accordance  with  the 
jnd^oient  that  the  Frivy  Gouucil  have  already 
delivered.  The  uoww  confided  to  this  court  under 
the  section  of  toe  Act  to  which  allusion  has  beea 
made  (S7  &  38  Yict  c.  85,  s.  9),  is  one  that  ought 
to  be  sparingly  applied — it  is  one  that  onght  to  be 
applied  only  where  very  special  circumstanoee 
exist,  and  as,  in  my  opinion,  no  snch  circnmstanoea 
exist  in  this  case,  I  must  reject  the  ap]^ioatioB. 
Tbe  application  is  rejected  with  costs. 

Proctors  for  the  complunants,  Moore  and 
Currey. 

Proctor  for  the  respondent,  Srook$. 


Wtmut  of  lortrs;. 

Jtme  15  and  20. 
(Before  the  Lobd  Chahcslu>b  (Cairns),  Lords 
Ghelubhuud,  PE]iZA3icB,'and  O'H&oav.) 

pKuscnr  V.  Thb  Cohmibcial  AmnuxcM 

GOHPAVT.  (a) 

E&ROR  ntOK  THX  COUiBT  01  EXCHiqUXX  C&AXBBK 

IN  iBauira. 

Skip — fVre  poHcif'~Conehttct{on — Localization  <ff 
poUey. 

A  tJtip  belonging  io  tha  appellant  vtaa  intvred. 
(gainst  fire  toith  the  reapondenta  by  a  Ume  pttlUif. 
Jn  ike  policy  ike  thivp  woe  deaerihed  aa  "  lying  m 
ihe  Victoria  Docks,  London,  toUk  Uborty  to  go 
inio  dry  dock."  Tke  ahip  vient  inio  my  doSe, 
and  afier  leaving  tke  dry  dock  vma  moored  for 
sotne  time  in  the  river  in  order  thai  ceriaii* 
repaira  miahi  be  done  vakick  were  unuiZIjf  done  in 
the  rivar,  out  migkt  have  been  done,  though  of  a 
greater  coat,  in  the  Yidoria  Doeka.  WhUe  ao 
moored  the  aha,p  was  completely  deatroyed  hy  fire. 
Seld  {affirming  the  judgment  of  the  court  &eIow), 

thai  tne  loaa  wcu  not  covered  by  tke  poUoy. 
The  plaintiff  had  efEected  a  policy  of  insuranoo 
against  fire  with  the  defendants  on  the  steamship 
mdian  Sm^e  for  three  months  from  Hay  14th, 
1862.  The  ship  was  described  in  the  polity  aa 
"  lying  in  the  Victoria  Docks,  London,  with 
liberty  to  go  into  drv  dodc,  and  light  the  boiler 
firoH  once  or  twice  during  the  currency  of  the 
policy."  The  Indian  Smpire  was  a  paddle  steamer 
of  veiy  large  size,  of  2000  tons,  249ft.  long,  and 
60ft.  beam,  and  it  was  found  Uiat  the  only  dry 
dock  in  tbe  Thames  capable  of  receiving  a  ship  w 
that  size  was  Lungley's  dry  dock  at  Deptford, 
two  miles  higher  up  the  river  than  the  Victoria 
Docks,  and  to  enter  this  dock  it  was  necessanr  to 
remove  the  lower  part  of  the  paddle  wheels.  This 
was  done  in  the  Victoria  Docks,  and  the  ship  waa 
towed  up  to  Lungley's  Dock,  and  after  the  repaira 
there  were  finished,  she  was  towed  down,  the 
river  again  to  a  point  600ydB.  or  700yds.  from  the 
entrance  to  the  Victoria  Docks,  and  moored  there^ 
in  order  that  the  halves  of  the  paddle  wheels 
might  be  replaced.  While  eo  moored  she  was 
burnt.  The  present  action  was  bronsht  on  the 
policy.  It  was  proved  that  it  was  usual  to  rei^aoe 
the  paddles  in  such  cases  outside  the  docks,  but 

(•)  Aqfactadl70.S.]l^sv,]isq^BHiMMM^Wk  . 
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tbati  it  might  have  been  dene  inude  at  a  mndi 
greater  expense.  The  atmost  deepatdi  wu  and 
m  replacing  the  paddles  and  tiie  work  was  not 
■quite  finished  when  the  fire  happened.  Bridence 
was  given  at  the  trial  that  great  |»eean1aonB  were 
in  force  within  the  ViotoriA  Docks  to  prevent 
«Ooidenta  by  fire. 

The  canse  was  tried  before  Erie,  C.J.,  at  the 
sittings  in  London  after  Trinity  Term  1863»  whui 
the  jury  foand  a  Terdict  for  tne  plaintiff  for  the 
fall  amoont  claimed.  10,0001. 

This  verdict  was  set  aside  by  the  Gonrt  of  Com- 
mon Pleas  (Erie,  C.J.,  WilliomH,  and  Keating,  JJ.) 
«B  reported  in  33  L.  J.  85,  C.  P. ;  9  L.  T.  Eep.  N.S. 
4i4Q,  on  the  gronnd  that  on  the  tme  constractitai 
of  the  poHcy  the  ship  was  not  covered  at  the  time 
of  the  loss ;  and  in  Jane  1873  this  decision  was 
a£Brmed  by  the  Ooart  of  Exchecmer  Chamber 
(Kelly,  C.B.,  Martin  and  Cleasby,  BB..  Blackbam, 
Qnain,  and  Archibald,  JJ.)  as  reported  in  L.  Bep. 
8  G.  P.  548,  and  89  L.  T.  Bep.  KS.  S79. 

From  this  jodg^ent  error  was  hroaght  to  the 
House  of  Lords. 

Walkin  WiUiamt,  Q.O.  and  Lanyon,  for  the 
plaintiff  in  error,  argaed  that  the  ship  was 
•oovered  by  the  polii^  np  to  the  14th  Aag.,  and 
that  t^e "liberty  "  given  by  the  policy  mnst  be 
taken  to  mean  liberty  to  do  what  was  usual  nnder 
the  ciroamstances,  not  only  what  was  strictly 
necessary,  and  that  anderwriters  are  bonnd  to 
know  the  circamstanees  of  the  trade  to  which 
their  policy  relates.   They  cited 
NMb  v.  Kmnoway,  Doog.  408 ; 
BowUlon  V.  LupUm,  15  C.  B.,  IT.  S.,118;  83L.X 
37,  0.  P. ; 

P«Uw  V.  Royal  S»dumg»  Anociatioii  Ctmpamf, 

1  Ban.  841; 
BswIt.  OoMoIff,  8  8slk.44S  1 
FaOdnes  v.  D»war,  1  Ounp-  508 ; 
jfoBOii  V.  Athinu,  3  CKmp.  200 ; 
Lindttm  V.  JcMMon,  4  H.  A  N.  6M ; 
JTswHMM  T.  CuutUt,  Pwk  « Ina.  000 1 
Lang  t.  Aam^,IbiA.  797  : 
BiJmadarr.  BiB^M,8BBi.l707; 
Jbad  tfaa  folkming  Amarioan  antiiorities : 

WM  T.  StMamal  Fka  bumnmet  Comnmm.  2  Saad. 
N.T.«7j 

Fitehburff  BaOiway  Company  v.  OTiaristiMBn  Jnsw. 
ranee  Conmany,  7  Gr^,  lues.  64} 
«nd  also  the  worka  of  Amonld  and  FfaOlipa  on 
Insurance. 

Cohen,  Q.O.,  J.  0.  MeUKew  {Benjamin,  Q.C, 
with  them),  for  the  defendants  in  error,  main- 
tained Uiat  this  was  a  localised  firs  poKcy,  and 
'^b»t  the  analoffy  of  voyage  polioiea  was  ftlae.  Hie 
risk  mnst  be  clearly  preaent  to  the  minds  of  botb 
partaas:  (See  Bodoemwuhi  v.  SOiatt,  L.  Bep.  8 
O.  P.  649;  9  0.  P.  518;  28  L.  T.  Bep.  NT  S. 
840;  31  239.)  The  policy  only  covered 
vrfaat  was  necessary  for  the  tmurit  to  and  from 
Che  dry  dock.  Usage  may  be  resorted  to  for  the 
pnr^ose  of  explaining  the  terms  of  a  policiy,  hot 
not  m  express  disreprd  of  them ;  the  risk  must 
not  be  altered. 

WaHtin  WiUiama,  Q-G.,  in  reply. 

June  20. — Their  Lordships  gave  jadgment  as 

The  LoBD  Geavcbixok  (Gsima). — Hy  Lords, 
the  insnrance  in  this  case  was  an  insurance  against 
Are,  effected  by  the  appellants  with  the  respon- 
■denta  on  a  laige  paddle-steamer  called  the  Inaian 
Smpin,  whi<£  so  long  ago  as  the  year  1862  the 
ttppelknt  was  proceedmg  to  have  repaired  in  the 
IKart  of  London.  The  polity  ia  a  time  poliey  fbr 


three  months,  firam  14th  Ifay  1862  till  Uifa  Aog; 
1862.  The  insnramoe,  however,  does  notproteot 
the  ship  wherevw  it  might  be,  or  wherever  it 
might  be  in  the  port  of  London.  The  ship  is  ooa- 
fined  and  localised  for  the  purpose  of  the  risk  1^ 
these  words,  "lying  in  the  Yictoria  Dodn, 
London,  with  liberty  to  go  into  dry  dock,  and 
light  the  boiler  fires  once  or  twice  dnring  the 
currency  of  this  policy."  The  ship  is,  therefine, 
covered  by  the  policy  during  the  three  months  so 
long  as  it  is  l^nng  in  the  "^otoria  docks,  and  so 
long  as  it  is  in  a  dry  dook,  or  at  all  events  in  a 
dry  dock  in  the  port  of  London.  Kothing  is 
expressly  said  as  to  the  insurance  attaching  while 
the  ship  goes  from  the  Yictoria  Dock  into  dry 
dock,  bat  the  coart  below  have  held,  and  as  it 
appears  to  me  rightly  held,  that  the  liberiy  to  g» 
into  dry  dook  neceasarily  oarries  with  it  we  pn^ 
teotion  of  the  inanranoe  while  tiie^p  shonnbe 
in  transit  from  the  Victoria  Docks  to  tne  itrjUiaA. 
and  back  againu  I  think,  farther,  then  oaa  bs 
no  doubt  that  in  the  transit  to  and  from  ths  diy 
dook  the  ship  would  be  at  Uber^  to  do  msj^taag 
and  evnythmg  usual  nnder  the  ciroamataBoss 
for  the  aocomplishment  of  the  end  in  view, 
namely,  the  transit  to  and  from  tiie  dry 
dook.  Any  delay  usnal  under  l^e  trircnm' 
stances,  any  deviation  nsoalty  or  otrnveoiently 
made  from  the  sixaight  line,  provided  the 
delav  and  deviation  are  oonneoted  with,  and 
tend  to  the  attainment  of  the  end  in  view,  would 
in  my  opinion  be  jostifiable  under  the  imds  of 
the  policy  which  I  have  read.  A  delay  or  devia- 
tion  of  uiis  kind  would  fairly  come  within  the 
words  of  Lord  Iboafield  in  the  case  of  P«%  v. 
Tha  JBoual  Shoehange  Auwramca  {vbi  tup.)  "It 
it  absurd  to  suppose  that  when  the  end  is  sssiiifiil 
the  nsual  means  of  attaining  it  an  meai^  to  bs 
acdnded.**  If  on  the  other  hand  a  dday  in  tihs 
transit  to  or  from  the  dry  dooka  were  to  ossbt, 
not  as  part  of  the  usual  and  ordinary  means  or 
mode  or  effecting  the  trausUi,  bat  for  some  eoU 
lateral  t^eot  or  parpoae,  then,  in  my  omnicB, 
however  usual  and  convenimt  a  dday  for  the 
purpose  of  attaining  that  collateral  obgeot  might 
oe,  the  ship  would  not,  during  the  dtiaj,  be 
covered  by  tne  policy.  It  is  unnecessary  to  speoo- 
late  whether  the  nsk  would  or  wooM  not  be 
pT^ater  when  the  ship  was  in  the  river  ^tan  when 
It  was  in  the  dock.  There  is,  as  it  seems  to  me^ 
evidence  that  the  risk  wonld  be  greater  in  tiba 
toram  case  tLan  in  the  latter,  but  it  ia  sufioiBnt 
to  say  that  the  resp<ndents  have  defined  the  liA 
whiai  thegr  w«ra  willing  to  undertaks^  and  that 
risk  eaanot  be  enlarged  beyond  the  ordisssr 
meaning  of  ti»  words  upon  any  tlisorf  Aafe  the 
difference  of  risk  is  isonttteriaL  Applying  thssa 
ohservatioDS  to  the  faeta  of  Vke  present  oassk  fov 
lordships  find  that  the  dook  called  ^'LangUiy^ 
Dry  Dock  "  was  the  only  dry  dook  in  the  Thames 
which  could  take  in  the  Indian  Smpin,  and  tiiat 
even  into  this  6oA  the  ship  ooold  not  be  reesived 
withont  taking  off  the  lower  half  of  the  paddle- 
wheds.  AooMdingly  the  lower  faalven  of  th* 
^nddle-wheels  were  taken  off  in  the  ViotoriaBoeka. 
and  having  tiias  been  made  ready  for  ths  cby  dook, 
it  was  towed  two  viles  up  the  Thames  fimm  tha 
Victoria  Docks  to  Lnnlge^'s  Dry  Dook,  awl  the 
repairs  were  prooeeded  mth,  and,  ao  £v  as  libmf 
were  to  be  done  ia  the  dry  dock,  wera  oompUtaii. 
there.  The  ship  was  tben  takaa  out  of  IliB 
dook,  and  it  bemg  intended  to^ak*  bar  faaok  tn 

Digitized  by  Google 


Dm.  S.ia7dL] 


THE  LAW  TIMES. 


[Vol.  XXXT.,  H.  8^-447 


the  Yiotori*  Sooks,  there  was  nothine  to  preveufc 
hat  beo^  taken  back  there  at  once,  ai^  the  halTes 
of  ih«  padcU»>wheel8  might  hare  been  replaoed, 
jaataa  they  bad  been  remored,  in  that  dock.  In 
plBoe»  however,  of  being  towed  baok  to  the  Yie- 
toria  Docfca,  it  waa  towed  stiU  farther  up  the 
irirer,  and  moored  there ;  the  paddle-wheels  were 
faroaghk  from  the  Victoria  Docrka  in  a  barge,  and 
the  work  of  replaciii|[  them  waa  proceeded  with  in 
the  rnrer.  While  this  wai  being  done  the  repairs 
to  &e  maatfl.  rigging,  and  capstans  of  tbe  ship, 
and  other  carpenters  and  joinen'  work,  were  con- 
tinned  at  the  same  time,  and  at  tbe  end  of  ten 
dajs,  before  tbe  paddles  were  completely  replaced, 
the  khip  waa  bamt.  It  is  found  hr  the  case  that  it 
ia  nsnal  after  a  ship  whose  paddles  have  been 
removed  is  taken  ont  of  dry  dock  to  moor  it  in 
the  river,  for  the  parpoee  of  replacing  the  paddles. 
And  it  is  elao  found  that  though  tbe  paddles 
«oald  haTe  been  replaoed  equally  well  in  the 
A^ctoEia  Sooks,  it  would  have  oost  four  times  as 
■ndi  aa  if  done  in  the  rirar,  I  am  oleaily  of 
a/Man  that  the  ddsy  whicih  waa  thns  occasioned 
was  a  delay  for  a  purpose  altogsthsr  ooUateiaL 
When  the  ship  left  the  dry  dock  tbe  ooniw,  if  it 
mm.  wished  to  maint£n  the  insurance,  was  to 
bring  her  back  to  the  Victoria  Docks;  and  I 
sawmtfl  ^t  anything  done  in  the  nsoid  coarse 
towmrda  ^e  attainment  cf  this  end  would  be  within 
the  inanrance.  But  that  which  was  done  did  not 
in  any  w»  contribute  to  that  end.  It  may  have 
been  oBoal,  and  because  it  was  eoonomieal  it  may 
bare  been  convenient,  bat  it  did  not  in  any  way 
facilitate  or  conduce  to  the  transit  the  snip  to 
the  docks  from  which  it  had  come.  Ic  was  the 
nnaiiimous  opinion  of  the  Courts  of  Gommoi; 
Pkaa  and  iCxchequer  Chamber  that  the  respon- 
daniBt  in  the  events  which  have  happened,  were 
mat  Kable  ander  this  ptdioy  for  the  loss  which 
ooenrrad.  I  think  thera  is  no  gnmnd  whatever 
tot  differing  from  thor  iadgment,  and  I  [nopoae 
to  your  lordahipe  tiiafe  laii  ^ipeal  ahtmld  be  dia- 
BUBsed  with  costs. 

Iiord  CsBiKsroKD. — My  Lords,  from  the  moment 
thia  case  was  fully  opened  it  seemed  to  me  impos- 
aiUa  to  doubt  the  proprie^  of  the  judgment  in 
whioh  no  fewer  than  ten  jndgee  a^vecL  I  can 
■ee  no  ground  for  the  statement  which  was  made 
to  ns  on  the  part  of  the  appellant,  that  the  true 
pmnt  of  tbe  case  waa  never  submitted  to  the 
'OOort.  Xverything  whioh  was  urged  in  argument 
beftwe  ns  appears  to  me  to  have  been  brougfat 
vndar  the  oonsideTation  both  of  tbe  Court  of 
GeBUBon  Fleas  and  of  the  Ihcohequer  Chamber. 
The  qoeation  tarns  entirely  on  the  constmotion 
of  Ae  pdiorft  which  is  a  looaliBed  time  policy 
•yimrt'  fln  npni  the  steamship  Jndum  Empire, 
}pagm  the  Victoria  Docks,  London,  with 
"Hber^  to  go  into  any  diy  dook."  The  plaoA  to 
which  the  insunuioe  principally  applies  is  the 
Vtotooaa  Docks.  This  plaoe  tbe  vessel  is  to  be  at 
lilMrty  to  leave  cnly  tor  the  pnrpoee  of  gang  into 
•  diy  dodc  fw  repairs.  TbalL  object  being  satisfied, 
the  ptdicy  seems  to  reqmre  that  it  sbcnld  return 
witikmt  delay  to  its  original  situation,  and  be 
■sain  "lying  in  tbe  Victoria  Dooks."  Of  course 
tne  policy  impliedly  covers  the  permitted  transit 
to  and  from  one  dock  to  the  otber.  But  if  the 
pKtiea  contemplated,  as  it  is  dear  they  did,  that 
onring  the  oarrency  of  the  polity  the  vessel  would 
be  Dsnally  lying  in  tbe  Victoria  Docks,  when 
intended  repairs  in  the  dry  dock  were  com[deted 
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it  was  the  do^  of  tbe  assured  to  return  without 
delay  to  tbe  Yictoiia  Docks.  Instead  of  doing  so 
tbe  ship  was  towed  to  a  part  of  the  river  about 
600yds.  or  700yds.  f^m  tbe  Victoria  Docks,  and 
there  moored  for  ten  davs,  during  which  time 
it  waa  while  so  moCHted  totally  destroyed  by 
fire.  Tbe  loss,  therefore,  did  not  ocoar  in 
the  actual  passing  from  the  di^  dook  to  1b» 
Victoria  Dooks.  But  it  is  said  for  the  ap- 
pellant that  according  to  the  usual  coarse  of 
proceeding  in  the  repair  of  steam  vessels  of  tbe 
flise  of  the  one  in  question,  the  mooring  in  the 
Thames  for  tiie  purpose  of  replacing  the'  half  of 
her  paddle>wbeel8  must  be  r^arded  either  as  a 
necessary  incident  to  the  transit  from  the  dry 
dock,  or  most  be  taken  to  have  been  intended  to 
be  included  in  the  policy.  But  it  seems  to  me 
that  the  precise  terms  of  tbe  poli(7  afibrd  no 
groand  for  sach  an  argoment.  An  insuranoe 
aguast  fire  necessarily  baa  regard  to  the 
locality  of  the  satneot-matter  of  the  policy,  the 
risk  being  probaU^  different  aooordrng  to  tiift 

Elaoe  where  the  snbjaoL  of  tbe  usnnmos 
appana  to  be.  In  um  present  oaae  it  h»- 
psars  that  there  waa  greater  risk  where  the 
loss  happened  than  tiiere  would  have  been  in  th» 
Victoria  Docks,  to  which  place  the  policy  princi- 
pally api^ied.  The  parties  oannot  be  said  to  hw» 
contracted  with  reference  to  the  usual  praotioe  oC 
large  paddle  steamers  going  into  dry  dook  to  remove 
a  poition  of  their  {wddle-wbeels,  becaose  it  ia 
Bt^ed  in  the  special  case  that  neither  party  knew 
that  the  vessel  was  of  a  width  too  great  to  admit 
of  its  entering  the  dock  adjoining  the  Victoria 
Docks,  where  it  would  be  expected  it  would  go 
under  the  liberty  to  go  into  dry  dook.  And  there- 
fore the  argument  of  the  appellant  mnat  go  the 
length  of  bsserting  that  as  it  was  an  implied  term  of' 
the  policy  that  if  it  ahoold  be  neoesaary  to  remove 
a  portion  of  tbe  paddl^wheela  fbr  the  pnrpose  of 
eoabling  tlie  vommI  to  ember  the  dry  dook,  its- 
Tetnm  to  the  Viofeoria  Docks  might  be  debiyed 
daring  the  mooring  in  the  Thames  for  ai^  ttmfr 
that  was  required  to  complete  tbe  -wwk  of 
l^aoing  the  wheels.  But  I  agree  with  what  waa 
said  by  Blackburn,  J.,  in  the  Bxcbeqner  Chamber, 
that  if  tbe  parties  wished  to  cover  the  risk  of  the 
ship  while  so  moored,  they  should  have  movided 
for  it  hv  appropriate  words  in  tbe  policy.  Whether 
the  underwriters  would  have  undertaken  this  risk 
it  is  impossible  to  say ;  as  they  were  not  aware  that 
it  would  arise,  there  was  of  course  no  provision 
applicable  to  it.  It  would  be  a  strong  implioation 
to  raise  against  the  nnderwriters,  that  they  neoes- 
sarily  omtiaoted  by  the  policy  to  extend  the 
looauty  to  which  the  insurance  against  fiie  was 
expressly  confined,  upon  the  groand  of  a  usual 
practice  <A  dealing  with  larn  steam  veaiels  -under 
repair,  wfaiofa  ther  did  not  know  woald  have  to  be- 
resorted  to  on  tne  part  of  tiie  assured.  More 
espemally  is  this  the  case  when  it  appears  that  the 
whole  woik  upon  the  paddle  wheels  might  have 
been  done  in  the  Victoria  Docks.  In  faot  tbe 
halves  of  the  wheels  were  taken  ofi*  in  the  Vietoria 
Docks,  and  it  is  stated  in  the  special  case  that  tbe 
work  of  replacing  them  might  hare  been  equally 
well  done  in  those  dooks,  but  tiiat  it  would  have 
cost  four  times  as  much  as  if  done  in  tbe  river ; 
a  very  good  reason  for  the  assured  running  the 
risk  of  performing  the  work  bsyond  tbe  liimts  of 
the  policy,  but  no  reason  at  all  tor  imposing  upon 
the  nndflfiniters,  by  implication,  aa.  undertaking 
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to  aoospfc  ft  Tuk  dtffflrent  and  more  extendTO  than 
that  to  which  they  expressly  agreed  to  be  liaUe. 
Tb0  policy  only  attached  while  the  vessel  was  in 
the  Victona  Doclcs  or  the  dry  dock,  or  was  passing 
directly  to  and  from  one  dock  to  the  other.  It 
thmefore  did  not  extend  to  the  time  the  Hhip  was 
moored  in  the  Thames,  and  the  underwritera  are 
not  liable  for  the  loss  which  then  occurred.  I  am 
therefore  of  opinion  that  the  judgment  appealed' 
from  is  right,  and  mast  be  affirmed. 

Lord  FknuHCE. — Uy  Lords,  the  protection  in- 
tended to  be  given  by  this  policy  was  limited 
wpresaly  not  only  to  a  period  of  throe  months, 
bat  to  a  parttcalar  place,  the  Victoria  Doolcs,  in 
which  HiA  vessel  was  to  lie.  When  loet  it  was  not 
lying  in  that  place,  but  waa  moored  in  tho  rirar, 
mad  the  only  qoeetion  is  wheliier»  at  the  time  ot 
the  loii,  being  moored  in  the  rinr  was  a  eiroum- 
■tftooe  within  the  speoia]  liberty  which  had  been 
reaerred  to  the  owner  in  the  poliqy  under  tbe 
words  **with  libertyto  go  into  di^  dock."  The 
Coort  of  Common  Fleas  held,  as  it  seems  to  me 
•wery  properly,  that  this  libertv  waa  not  confined 
to  any  particalar  dry  dock,  and  that  the  plaintiff 
night  take  the  vessd  to  any  convenient  dry  dock 
without  losing  the  protection  oE  tbe  polip^.  The 
veBael  therefore  was  justified  within  the  limits  of 
the  liberty  in  prooeeding  to  Lnngley'a  Dry  Dock, 
two  miles  awav  from  the  Victoria  Docks,  in  which 
it  waa  to  lie,  out  it  is  otmtended  that  theee  limits 
were  exoeeded  in  the  coarse  taken  with  ^e  vessel 
on  iia  retnming  frtun  the  dry  dodc  In  oon- 
atraing  the  meaning  and  extent  of  this  liberty,  I 
think  great  latitade  ahoald  be  allowed.  To  state  at 
length  in  writing  all  that  the  vessel  might  be 
intended  to  be  eUowed  to  do  in  going  to  dir 
dodc,  in  lying  there  while  bemg  repaired,  and 
then  returning,  the  length  of  time  to  be  ooeopied, 
and  all  tbat  was  to  be  done  in  various  alternative 
«vents,  would  be  the  work  of  a  lawyer,  and  a  wnk 
that  oonld  not  be  comprised  in  any  l»it  a  rery 
lengthy  document.  The  convenienoe  (rf*  mercan- 
tile transactions  makes  this  impossible  in  many 
oases,  and  in  this  mercantile  contract  <tf  insurataoe 
«specially,  it  is  always  the  custom  to  express  the 
mutual  bargain  inshort  and  conventitmal  terms.  In 
constmiug  such  terms  it  is  always  to  be  home 
in  mind  that  the  object  of  insurance  is  indemnity 
from  the  risks  attending  some  oommeroial  aa- 
veotore  or  operation  whioh  the  owner  of  tiie 
an^eot  of  iusnraaoe  ia  engaged  upon;  and  it  ii 
WW  nndentood  1^  both  paraes  tAat  the  desire 
mad  <A^tcb  ot  the  aaanred  is  that  tbe  policy  should 
extend  to  all  such  risks  of  the  ohuaoter  insnred 
a^nst,  as  taaj  arise  hj  the  adventure  or  imera- 
tion  bangouried  out  in  the  usual  and  ordinary 
manner.  TThe  aBSuied  therefore  is  not  intended 
to  be  bound  to  make  his  mode  of  carrying  out 
the  adventure  conform  to  the  words  of  the  policy 
rigidly  construed  and  confined  to  what  ia  absolately 
neoesaaiy,  but  the  general  words  of  the  policy 
are  intended  to  be  oonstmed  so  as  to  conform  to 
the  usual  and  ordinary  method  of  pursuing  the 
adventure.  This,  as  I  understand  it,  is  the 
principle  pervading  the  cases  on  voyage  policies 
whioh  have  been  cited ;  they  are  all  instances  of  a 
policy  being  extended  to  cover  proceedings  which 
were  usual  and  ordinary  in  the  course  of  perform- 
ing the  voyam  annred,  thongb  the  exact  words 
of  the  pohcy  cud  not  extisid  to  Uiem,  or  were  even 
adverse  to  them.  To  the  otant,  therefore,  of  the 
principle  involved  in  tbece  cases,  I  think  they  are 


SplioaUe  to  tiie  present  oase,  although  I  do  m* 
ink  that  this  **  liberty  to  go  into  dry  dock  *  can 
be  said  to  have  all  the  inadsats  of  a  voyage  poli<7. 
It  follows  from  this  that  the  vessel  in  proceeding 
to  Langley's  Dry  Dock,  in  beingrapairad  tbera^ 
and  in  retaming  to  the  VietCRia  i)o»s,  would  bs 
protected  so  Ions  as  it  was  engaged  in  doinv  not 
merely  what  waa  necessary,  but  what  waa  orduia;^ 
and  usual  for  these  purposes.  If,  for  iostanoe,  it 
was  usual,  thoagh  not  necessary^  to  take  off  part 
a(  the  paddle  wneels,  as  ia  admitted  to  haT«  been 
the  case  here  before  entering  the  diy  dock ;  and 
further,  if,  in  order  to  do  that,  it  had  been  naual 
for  the  vessel  to  Ue  a  certain  time  in  tbe  river 
outside  the  dock  while  it  waa  being  done,  I  shoald 
have  tiionf^  tbat  the  vessel  would  Inva  been 
protected  in  dcnng  so,  because  it  was  t^ang  the 
usual  course  for  the  parpose  oC  goiiig  into  dook 
and  being  repaired.  But  when  toe  rqiaira  wars 
oompleteid,  w  so  for  completed  as  they  were  in- 
tended to  be  in  the  dry  dock,  and  the  vessel  was 
broi^{ht  out  of  that  dock  again,  all  that  remained 
to  be  done  within  the  liberty  oontaiued  in  the 
policy  was  to  return  to  the  Victoria  Docks.  And 
here,  again,  if  it  had  been  usual  to  wait  a  tide  in 
the  river,  or  perform  the  p&ssage  in  any  partiaalar 
way,  thereby  encountering  a  delay  whicb  was 
usual  but  not  necessary,  and  the  vessel  had  done  so, 
I  should  still  have  thonght  tbat  it  would  have  been 
proteoted.  But  what  the  Tessel  really  did  waa  to 
abandon  for  the  time,  returning  to  the  Victoria 
Docks,  and  remaining  for  some  days  in  the  river 
for  the  purpose  cf  a  oartsin  repair,  namelT,  the 
putting  on  ot  the  half  paddla  wheels  whicn  had 
been  tdcen  off,  a  purpose  wludi  had  no  ooinaatiaa 
with  retaming  to  the  Victoiia  Docks,  and  waa  in 
no  way  even  ancillary  to  getting  thMV.  Xt  is 
tiiat  it  is  usual  for  shipowners  to  faava 
this  species  of  work  done  in  the  river  iaatead 
of  in  a  dock,  becauae  it  is  dieaper;  bat  it  cannot 
be  said  tbat  a  delay  for  that  parpose  was  witiiin 
the  asual  oourse  of  vessels  moving  from  coe  doA 
to  toe  other.  It  appears  to  me^  therefore,  that 
the  delay  in  tiie  river,  daring  which  the  vassel 
was  burnt,  was  created  for  a  parpose  apwt  from, 
and  independent  cf,  the  liber^  to  go  into  drj 
dock,  to  be  repaired  there,  and  then  to  retam* 
which  had  been  conceded  to  the  aaanred  in  tha 
policy,  and  that  the  protection  of  the  policy 
oonseqnentiy  lost. 

Lord  O'OiLGAH.— My  Lords,  I  am  of  the 
opinion.  Tiie  qaaation  is  mm  of  oonstraofcioB,  and 
we  must  endeaTonr  to  ascertain  from  its  tematha 
intentions  at  the  parties  to  tbapolu^oC  insnxBBoe 
upon  this  steamship,  the  Indian  Bmpin,  Tbrn 
(Kts  are  undisputed,  and  the  words  of  the  poliqy» 
if  they  are  literally  taken,  import  merely  a  oosh 
traot  to  insure  the  ship  for  a  period  of  three 
months  aeunst  loss  by  fire  whust  lying  in  tha 
Victoria  Docks,  and  whilst  going  into  dry  dock, 
according  to  the  liberty  spMifloMly  granted  for 
that  putpose.  This  is  ul  that  the  wonls  expressly 
convey,  bat  I  quite  concur  with  the  counsel  Uxe 
the  appellant  that  they  imply  a  libertj  to  return 
from  the  dry  dook,  uid  are  an  undertakiiig  to 
insure  during  the  tranut  back  again.  Tbn  real 
matter  for  decision  is  whether  the  uiip  when  burnt 
was  returning  to  the  Viobuia  Docks,  within  tha 
imidied  meaning  of  the  policy,  and  aoootding  to 
the  true  oontraot  ot  the  parties.  Xfow  lb  is  fiMind 
in  the  oase  tiist  tbe  vessel  having  bean  tsfcma  oat 
of  the  dry  dock,  was  "  towed  up  die  river  to  tb« 
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GoTonment  baoj  off  Deptford,  about  six  or  seven 
fanndred  yards  off  the  Yiotoria  Docks,  and 
ahogether  ont  <^  the  coarse  from  Imngl^'B  Dock 
to  the  Victoria  Docks,  and  there  moored,  for  the 
purpose  of  bavins  the  lower  parts  of  the  paddle 
wbwis  replaced.  So  that  we  find  the  vessel 
removed  to  the  place  at  ifbioh  it  was  destroyed  by 
a  ooarae  altogether  different  from  that  to  the 
Ticloria  Doclu,  and  for  a  purpone  wholly  alien 
from  that  of  returning  thither.  I  feel  it  impos- 
sible to  hold  that  in  snoh  circnmstances  it  was 
covered  by  a  policy  which,  even  aasaming  that  the 
doabt  of  one  o<  the  ablest  jadges  of  England 
(Blackbnm,  J.),  whether  the  vessn  was  insared 
while  paswns  trom  the  dry  dock  to  the  Victoria 
Docks,  ahoaQ  b^  as  I  think  it  sbonid  be,  disre- 
garded,  only  aasured  the  vessel  dnring  that 
passage  It  bad  made^  as  I  have  said,  a  totally 
different  passage,  with  a  totally  different  ol^eot. 
I  do  not  think  the  policy  was  ever  designed  to 
insDre  the  ship  in  a  condition  of  facts  which  it 
does  not  profess  to  contemplate,  and  which  the 
parties  to  it  could  not  have  foreseen.  It  is  said 
that  such  contracts  shonld  be  construed  liberally, 
and  for  the  interests  of  commerce;  this  view  hag 
not  improperly  been  entertained  in  certain  cases. 
But  it  can  never  justify  indifference  to  the  real 
purpose  of  a  policy,  or  warrant  tho  recognition  of 
an  obligation  whica  was  not  directly,  or  by  reason- 
able implicBtion,  imposed  by  its  terms,  when  those 
terms  are  fairly  interpreted  according  to  their 
natural  and  ordmary  meaning.  Here  the  parties 
were  visilant  to  specify  tho  risks  they  undertook, 
by  providing  for  "  liberty  to  go  into  dry  dock, 
ud  light  the  boiler  fires  once  or  twice  dnring  the 
enrreiu^  ofche  policy;"  and  we,  in  my  opinion,  are 
not  free  to  add  another  material  condition  to  their 
oontract,  and  say  that  this  carefoUy  limited  liberty 
ooald  aatborise  the  taking  of  tho  vessel  wht^ly  out 
c£  the  course  of  passage  to  the  dry  dock  and  hack 
again,  with  the  manfest  increase  of  danger  of  her 
destmction.  The  case,  by  setting  forth  the  pre- 
cautions taken  in  the  Victoria  Docks  to  prevent  or 
eztingniah  fires,  shows  the  nature  of  this  increase 
very  clearly.  Watchmen  at  all  honrs,  policemen 
and  other  persons  trained  to  the  use  of  fire 
enginea,  and  carpenters  ready  to  acnttle  ahips  on 
fire,  with  an  ample  supply  of  water,  dtminisbed 
the  risks  of  fire  m  the  Yiotoria  Docks ;  while  in 
the  river  those  appliances  were  wanting,  and  in  the 
partioaWr  case  of  the  Indian  Empire  ueu-ly  an 
lUHir  elapsed  between  the  breaking  oat  of  the  fire 
•Drd  Ae  arrival  of  one  of  the  three  floating  engines 
placed  at  considerable  distances  from  each  other, 
and  alone  available  to  control  the  conflagration, 
which  probably  from  that  delay  resulted  in  the 
loBB  of  tfae  ship.  Without  discussing  the  question 
of  admissibility  of  evidence  on  the  one  side  or 
the  other,  these  facts  are  persuasive  to  show  that 
the  effect  of  the  policy,  according  to  the  view  of 
the  appellut,  must  have  been  to  burden  the  re- 
spondents with  a  liabiiity  for  risks  far  more  serions 
than  those  for  which  tney  would  have  had  to 
answer  on  their  own  construction  of  it ;  and  it  is 
to  my  mind  quite  plain  that  when  it  was  framed 
such  larger  risks  were  not  in  contemplation  of 
either  insurer  or  ineured.  Neither  of  them  knew 
that  the  wid^  of  the  Indian  Empire  was  too  great 
to  allow  it  to  go  into  the  graving  dock,  which  was 
close  to  tbe  victoria  Docks,  and  both  of  them 
had  in  view  the  prompt  passage  to  the  "Thames 
Gmving  Dock, '  l>y  i>ouioous  oud  hydraulic  pres* 
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sure,  which,  if  they  could  have  been  applied,  would 
have  obviated  the  necessity  of  taking' off  tbe  lovto 
half  of  the  paddle  wheels,  and  removing  the  ship 
to  "  Lnngley  a  Dry  Dock,"  and  would  have  pre- 
vented the  unfortunate  transfer  up  tbe  river  to 
the  place  at  which  it  was  burned.  They  e:(pectod 
a  prompt,  quick,  and  safe  exercise  of  the  privilege 
of  going  into  dry  dock,  and  we  may  assume  that 
the  premium  was  arranged  accordingly.  Can  we 
say  that  if  the  size  of  the  vessel,  and  the  effect  of 
that  in  inducing  removal  first  to  a  distant  dry 
dock,  and  then  to  an  unguarded  portion  of  tbe 
river,  fiv  from  the  Victoria iDocks  had  been  known* 
a  heavier  rate  would  not  more  properly  have  pro- 
tected the  inaurer  P  He  might  not  have  accepted 
the  risk  at  all,  or  he  might  have  accepted  it  on 
terms  more  fovoarable  to  himself,  and  more 
onerous  to  the  assured.  And  on  this  point  we 
should  remember  that  tiie  vessel  mi^ht  have  been 
brooght  back  immediately  and  directly  to  the 
Victoria  Docks,  and  refitted  there  with  an  avoid- 
ance of  the  greater  peiils  to  which  I  have  ad- 
verted ;  hot  that  the  appellant  deviated  from  this 
proper  course,  took  the  ship  to  a  place  of  danger, 
ana  delayed  it  long  upon  the  river,  not  from  any 
necessity  or  difficulty  in  doing  otherwise,  but 
simply  to  save  himself  the  fourfold  expeuce  whicih 
would  have  been  incurred  by  an  immediate  return 
to  the  safer  Victoria  Docks.  If  he  chose  to  act  in 
this  way,  and  solely  for  his  own  apparent  advan- 
tage, it  docs  not  seem  unreasonablu  that  the  re. 
■ulting  loss  sboald  fall  on  him,  rather  than  on  the 
insoren,  who  never  contracted  to  sustain  it  under 
snch  cironmstancea.  Tho  authorities  on  tbe  sub- 
ject of  usage  have  been  already  sufficiently  dis- 
cussed. Th^  do  not  appear  to  me  to  apply  to  the 
circumstances  b^ore  ns.  The  analogy  of  voyage 
policies  is  not  a  true  one,  and  we  must  deal  with 
this  case  according  to  the  contract  of  the  parties.' 
It  maybe  right  and  reasonable  thatausage  kuown 
to  exist,  which  affecle  directly  the  progress  of  a 
voyage,  or  the  dealing  with  a  mercantile  venture, 
should  bo  held  to  be  oontemplated  by  insurers, 
and  to  regulate  more  or  less  their  liabilities;  but 
it  must  M  a  usage  not  collateral  to,  and  uncon- 
nected with  the  voyage  which  is  the  subject  of 
issnrance.  Here  the  custom  oE  merchants  to  gave 
money  by  refitting  a  ship  in  the  river  rather  than 
in  the  docks  had  nothing  to  do  with  tbe  spedflo 
contoaot  ci  the  insurer  to  oarer  a  vessel  in  the 
Victoria  Docks,  in  the  dry  dock,  and  in  the  pas- 
sage from  one  to  the  other ;  he  did  not  cover  it 
in  a  place  different  fW>m  any  of  these,  to  which 
it  liad  been  taken  by  tbe  insured's  own  option, 
and  for  his  own  interest.  I  think,  therefore,  that 
the  appeal  should  be  dismissed. 

Judgment  appealed  from  c^rmed,  and  appeal 
dimtiuad  taith  cotte. 

Solicitors  for  the  appellant,  Ta&am,  Ohlein, 
and  NasK 

Soli<^tora  for  the  respondents,  HoUama,  Son, 
and  Coward. 
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COURT  OF  APPEAL. 

SimNGS  AT  LINGOIiN'S  mN. 
Tuesday,  July  25. 

(Befinre  Jaiob  and  Msllibh,  L.JJ^aDd  BaualuTj 

JA.) 

Tatuib  v.  Tatzab  (a). 

8«t0ad  e»taie$ — Ltase — Tenant  for  life — Rmuxin- 
derman  and  trustee — Ooncwrenee — Lecues  and 
SoIm  of  Sealed  Esiaieg  Actt  (19  A-  20  Vict,  c  120, 
u.2.16;  37^38  Viet,  c  3S.  a.  S). 

A  testator  deviaed  and  bequecUhed  certain  real  and 
leatehold  eetatee  to  trueteee  upon  trutt  to  recwca 
(he  rente  thereof,  and,  aft&r  defraying  thereout  all 
ground  rent,  taaee,  chargee,  and  empeneee  of  m- 
twrance,  repaire,  eeUeetione,  and  other  neceeeary 
outUa/,  to  pay  the  net  rente  to  "hie  viife  during  her 
We,  and  afler  her  death  he  gave  the  uUimaie  ree^- 
wue  of  hie  eataie,  after  payment  of  aertam  Zaya- 
eiee,  to  one  of  the  trueteee  abeolutdy. 

A  pHiiion  mu  preeented  by  ihe  widow  under  the 
Zeaeee  and  Baie*  of  BemedBetatee  Aete,  praying 
tikU  Uaee*  ffiT  Ike  real  and  leaaehold  eetaiae  oom- 
prUed  in  me  wiU  might  he  praatedf  and  wu 
ojoooeed  hy  the  tnute&  entitled  tn  rem<Under  : 

Seta  {affi/rminp  Vie  deeieUm  of  JiesA,  HJL),  ihat 
As  a^pjfiicaiwn  oovld  not  he  granted  without  the 
wmomrrenee  of  the  remaindermen. 

Qfiare,  vihuher  ihe  widow  was  a  "  person  entitled 
to  the  poeeeaaion  or  iothe  receipt  of  ike  rente  and 
profita*'  within  ihe  meaning  of  ihe  16th  action  of 
the  Leaaea  and  SaUe  of  BetOed  Eetatee  Act  (19  # 
20  Vict,  c  120)  P 

This  wu  an  appeal  from  a  decision  ot  the  Master 

of  the  Bolls  Tefnsing  a  petition  presented  by 

Harianne  Taylor  onder  the  foUoiring  otrcam- 

Btaoces : 

By  his  will,  dated  the  ISbh  May  1866.  James 
Ifolynenx  Taylor,  after  girlng  certain  legacies, 
&0.,  gave,  derised,  and  bequeathed  all  the  rest, 
reeidne,  and  remsinder  of  his  real  and  personal 
estate  nnto  and  io  the  use  of  William  Hoy  and 
Jeremiah  KeUy,  th«r  heirs,  ezeontors*  adminis- 
trators,  and  assigns,  opon  trnst  to  reooive,  per- 
oeiT8(  and  take  the  annual  and  other  rents, 
interest^  and  income  (rf  his  said  restdoary  real, 
and  personal  estate,  and  after  defraying  thereout 
an  groand  and  landlord's  rent  (if  any),  and  all 
taates,  charges,  and  socpenses  o(  insurance,  repairs, 
oolleotiona,  and  other  necessary  oatlay,  and  to  pay, 
Kpfij,  and  dispose  of  the  net  annosJ  rents,  inte< 
rest,  and  inooaie  then  left  to  and  for  the  use  of  his 
irif^  Harianae  Taylor,  during  her  life  for  her 
separate  use,  without  power  <S  anticipation,  and 
after  her  decease  to  grant  and  assign  or  other- 
wise convey  and  assure  his  said  residuary,  resl, 
and  personal  estate  unto  and  to  the  use  of  such 
person  or  persons,  for  such  estates  or  estate, 
mterests  or  interest,  and  purposes  or  purpose  as 
he  might  by  any  codicil  or  codicils  to  uiat  his 
will  thereafter  nominate,  limits  and  direct.  The 
will  contained  no  power  to  grant  leases.  Its  pro- 
Tisitms  will  he  found  more  fnlly  stated  in  33  ll.  T. 
Bep^  N.  S.  87,  where  the  same  will  came  befm 
the  Master  of  the  Bolls  on  another  point. 

(•)  BwnUd  1)7  H.  Psix,  teqn  Bviist<r«t-Lsw. 
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By  a  oodioil,  dated  the  24th  April  1869,  the- 
testator  appointod  James  Caddon  as  a  trustee  in 
place  of  William  Hoy,  and,  after  giving  certun 
further  peoaniary  lesacies,  he  gave  the  nltimste- 
residue  of  his  real  and  personal  estate  to  Jeremish 
£ei1y  absolately,  but  in  case  he  should  die  in  the 
Utetune  of  the  testator's  wifa^  he  gave  snoh  xesidafr 
to  hia  said  irifb  absohitely. 

The  testator  died  in  April  1870. 

The  widow  and  James  Onddon  presented  a  peti- 
tion under  tho  Leassa  and  Sales  m  Settied  Bstabea 
Acts  prayi^  that  an  order  might  be  made  vesting: 
in  James  Oaddm  power  to  grant  leases  ol  the 
real  and  leasehold  estates  oomprised  in  the  resi- 
daary  gifL 

The  application  was  opposed  by  Jeremiah  'K.tSlj^ 
and  was  refused  by  the  Master  of  the  Bolls,  be- 
fore whom  it  was  heard  in  Nor.  1875. 

In  delivering  his  jadgment  Jessel,  M.B.  said. 
The  questions  which  I  have  to  decide  are,  firsts 
whether  Mrs.  Taylor  is  a  person  entitled  to  pre- 
sent this  petition  under  the  Leases  and  Sales  of 
Settled  Estates  Acts ;  and,  secondly,  oven  wm 
she  so  entitled,  is  Mr.  Kei^  a  perscm  with  whose 
oonourTsnoe  I  on^t  to  dispense.  The  laat  ia  a 
question  which  anses  under  the  Aot  oi  1874,  and 
both  are  questions  whidi  do  not  affect  Mn.  Thylor 
alone,  but  are  likely  to  affect  other  persons  in 
similar  positions.  Now  the  first  qnestion  depends 
on  the  wording  of  the  2nd  and  16tn  sections  of  the 
original  Aot  (19  &  20  Yict.  o.  120).  Tbe  2nd  sec- 
tion of  that  Act  gires  a  power  to  the  Court  ot 
Chanoen  (which  power  is  now  vested  in  the  High 
Court  of  Jndicatare),  if  it  shall  deem  proper  andi 
consistent  with  a  doe  regard  fbr  the  interests  o£ 
all  parties  entitled  under  the  settlement,  and 
sabject  to  the  provisions  and  restrictions  in  the 
Act  contained,  to  authorise  leases.  Fhat  is  the 
material  effect  of  that  section.  Then  the  16th 
section  says:  "Any  person  entitled  to  the  pos- 
session or  to  the  receipt  of  the  rents  and  profits 
of  sn^  settled  estates  for  a  term  of  years  deter- 
minable on  hia  de^h,  or  for  an  estate  for  Mte,  «r 
any  greator  estate,  may  i^ply  to  the  court  bj 
petition  in  a  anmmaiy  way  to  exercise  the  poweca 
conferred  by  tins  Alot."  And  the  17th  seeUoa 
provides  that,  sulgeot  to  the  exception  contained 
m  the  next  section,  every  application  must  be 
made  with  the  concurrence  of  certain  persons.  It 
appeMS  to  me  that  the  16th  section,  lAioagh  in 
form  merely  enabling,  is,  in  fisct,  theonlv  enabling 
part  which  entitles  the  court  to  set  the  Act  in 
motion.  When  a  statutory  power  is  conferred  for- 
the  first  time  upon  a  coort,  and  the  mode  of  exer* 
cising  it  is  pointed  oat,  it  means  that  no  other 
mode  is  to  DC  adopted.  For  instance  the  16th 
section  sa^ys  that  the  proceeding  is  to  be  by  peti- 
tion. It  IB  enabling,  I  know,  in  form,  that  the 
application  may  be  by  petition;  but  no  other 
process  can  be  adopted.  That  has  been  decoded  on 
a  great  variety  of  Acts,  where  the  applicatum  baa 
been  directed  to  be  by  petition,  and  it  has  been  laid 
down  that  that  being  the  mode  pointed  out  by  the 
Aot  which  ocmferred  the  jurisdiction,  the  oontt 
must  exercise  the  jurisdiction  (as  the  2nd  seotioB 
of  this  Act  says  in  terms,  though  it  was  notnecea- 
saiy)  Bocording  to  the  provisions  of  tbe  Act.  In 
the  same  way,  when  the  statute  aays  who  is  the 
person  to  petition,  it  means  that  the  person  or 
persons  so  described,  and  no  others,  shall  be  en- 
titled to  petition,  otherwise  anyone  interested 
might  petition  under  the  goierai  jprinnpte  that 
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"when  powen  are  to  be  exercised  by  a  conrt 
'oE  law  may  person  interested  in  calling  those 
.powers  into  exeoction  is  entitled  to  oome 
before  the  court,  and  the  only  reason  tor  patting 
in  snch  a  section  ia  to  show  that  that  is  not  the 
mcMiing  of  the  Legislatare,  bat  that  the  right  of 
■calling  for  the  exercise  of  the  powers  shall  be  con- 
fined to  the  persons  so  described.  When  we  turn 
from  the  words,  which  on  this  point  appear  to  me 
perfoi^Iy  clear,  to  the  reason  of  the  thing,  the 
matter  seems  to  me  eqaally  clear.  The  person 
who  is  to  pat  the  powers  of  the  conrt  in  motion 
■for  a  lease  or  a  sale  of  a  settled  estate,  is  naturally 
~the  person  in  the  posnesaion  of  it.  It  would  be 
■A  Tery  singular  thing  for  the  Legislatare  to  enact 
that  a  remote  remainderman  might  harass  the 
person  in  possession  by  a  petition  for  sale  or 
leuing  ol  an  estate  with  which  he  has  at  that 
time  nothuig  to  do,  and  I  am  sore  it  would  be  a 
surprise  on  the  f ram  era  of  this  Act  if  th^  were  to 
be  told  that  ui^body  interested  in  the  estate  had 
■a  right  to  petition.  Bat  then,  it  is  said,  assuming 
that  to  be  BO  where  there  is  a  peroon  coming 
within  the  description  of  the  16th  section,  still, 
where  there  is  no  such  person  in  existence,  there 
-most  bo  somebody  to  petition.  Bat  I  do  not  see 
why.  The  2nd  section  of  the  Act  is  not  a  general 
power  given  to  the  conrt,  which  mast  necessarily, 
therefore,  be  exercisable  at  the  instance  of  some 
-one,  bat  it  is  a  modified  power  subject  to  the  re- 
-strictions  and  proTisioos  of  the  Act,  and  it  really 
comes  to  no  more  than  this — putting  in  two  sec- 
tions what  is  well  expressed  in  the  Lands  Clauses 
-Consolidation  Act  in  a  single  Boction— that  the 
court  may,  upon  the  petition  of  so-and-so,  make 
sncA-aad-Bui;^  an  order,  which  is  the  result,  as  I 
understand  it,  the  two  sections  together.  I 
hare  already  decided  (33  L.  T.  Bep.  N.S.  89; 
li.  Bop.  20  £q.  297)  that,  under  the  peoaliar  terms 
of  these  wills,  Krs,  Taylor  is  not  a  person  coming 
within  Uie  description  of  the  petition  giT«i  in  the 
16th  section,  and  it  follows  from  what  I  have 
already  stated  that  she  is,  therefore,  not  a  person 
entitled  to  petition  under  tiie  I^eases  and  Sales  of 
Settled  Estates,  and  her  petition  must  fail  upon 
that  ground.  A  second  point  was  diBcassed, 
whieh  is  also  a  very  important  point,  as  to  what 
sfaoald  be  the  mode  of  exercising  the  discretion 
.given  to  the  court  under  the  3rd  section  of  the 
Act  of  1874  (37  &  38  Vict  0.  33}.  That  section 
enables  the  court  to  dispense  with  the  concur- 
renoe  or  consent  of  the  persons  named  in  the  17th 
section  of  the  original  Act,  "  but  the  court,  in 
conaidering  the  application,  shall  have  regard  to 
the  number  of  pwsons  who  concur  in  or  consent 
to  the  wplication  and  who  dissent  thereihim  .  .  . 
and  to  tne  estates  or  interests  which  sack  persons 
xeepectiTel^  have,  or  claim  to  have,  in  the  estate 
am  to  whioh  such  application  is  made."  It 
appears  to  me  that  that  is  a  discretion  which  is  to 
bo  exercised  having  regard  to  two  sets  of  ciroum- 
atanoes,  which  I  may  describe  in  a  short  way, 
■with  which  we  are  fomlliar  nnder  other  Acts  of 
Z^uliament,  namely,  "number  and  value."  Now, 
the  p<wition  of  the  parties  is  this-.  Mrs.  Taylor, 
the  tenant  for  life,  is  a  lady  of  the  age  of  sixty- 
■one  years,  uid  she  is  entitled  beneficially  for  life  in 
substance,  thongh  not  in  form.  If  she  survives  a 
gentleman  of  the  age  of  forty-three,  she  will  then 
Become  entitled  beneficiaUytothe  whole;  if  she  dies 
in  his  lifetime  he  will  become  entitled  to  the  whole. 
Mb  diBsentB,  and  (hers  is  no  otbrar  person  interested. 


The  result  is,  therefore,  that  there  is  one  on  one 
side  and  one  on  the  other,  and  it  is  a  very  difficult 
thing  to  say,  as  regards  the  freehold,  at  all  events,  . 
who  has  the  greater  intwest  Aa  regards  the 
leaseholds,  soma  of  them  are  for  short  terms, 
having  sixteen  or  seventeen  years  to  run.  and  no 
doubt  Dy  aotnarial  valuations  the  lady  would  have 
by  &r  the  greater  interest.  Under  suohcnronm- 
stMioes,  if  I  were  aatisfied  that  the  court  conld 
exercise  its  discretion,  I  do  not  know  where  the 
court  ought  to  stop.  It  does  not  appear  to  me  that 
the  meaning  of  the  new  statnte  was  that  the 
court  should  decide  simply  according  to  its  own 
notion  of  what  would  be  best  to  be  done  with  the 
property.  It  does  appetur,  as  far  as  I  can  form  an 
opinion  at  present  as  to  the  grounds  on  which  such 
j'onsdiction  sboald  be  exercised,  that  it  was  only 
in  cases  oi  comparatively  unimportant  persons — 
that  is  to  say,  unimportant  as  regards  v^ne  or 
interest  in  the  estate — dissenting,  that  t^e  oonrt 
ooght  to  exercise  such  a  power  as  this,  and  I 
shoald  require  mnch  farther  argument  to  convince 
me  that  where  the  persons  were  equal  in  number, 
and  where  the  values  of  their  interests  approach 
so  closely  as  tii^  do  in  the  |  present  instance,  the 
court,  having  legard  to  the  number  and  value  of 
interest  of  those  who  dissented,  ought  to  exercise 
the  discretion  given  to  it  by  the  3ra  section  of  the 
Act  of  1874.  My  present  opinion  is  that  it  oa^ht 
not.  Therefore,  upon  both  grounds,  I  shall  rftject 
this  petition,  so  far  as  it  is  a  petition  under  the 
Leases  and  Sales  of  Settled  Estates  Acts.  [His 
Lordship  then  proceeded  to  deal  with  another  part 
of  the  petition,  which  is  not  nmbwinl  for  the  pur- 
poses of  the  present  report/] 

From  this  decision  Mrs.  Taylor  appoS'led. 

BM»hawe,  Q.O.  and  P.  0.  BagBhawt,  for  t&e 
appellant. — Thonfl^  it  oannot  be  contended,  owing 
to  a  previoaB  detasion  of  the  Ibater  of  the  Bolls 
on  this  will  (reported  in  33  L.  T.  Bep.  N.  S.  89 ; 
L.  Bep.  20  £q.  297).  that  Mrs.  Taylor  ia  a  person 
entitled  to  possession  or  rooeipt  of  the  rents  and 
profits  of  the  estate,  yet  the  general  power  of 
granting  leases  which  is  conferred  upon  the  oourt 
by  the  2nd  section  of  the  Leases  and  Sales  of 
Settled  Estates  Act  (19  &.  20  Vict.  c.  120)  must  be 
capable  of  being  exercised  at  the  instance  of  some- 
body ;  and  if  it  be  held  that  Mrs.  Taylor  is  not 
entitled  to  present  a  petition,  there  is  no  one  so 
entitled  in  tne  present  case.  The  3rd  section  of 
the  Act  of  1374  (37  &  38  Tict  c.  33)  gives  the 
oourt  a  discretionary  power,  which  ought  to  be  exer- 
cised here,  as  it  would  deariy  be  beneficial  that 
leases  should  be  granted,  and  the  interest  of  tibe 
i^)pel]ant  is  greater  thm.  that  of  the  remainder- 
man who  dissents. 

Ine»,  Q.G.  and  Laing  for  the  remainderman. — 
The  property  is  let  to  weekly  tenants,  and  the 
testator  could  not  find  any  solvent  pmon  to  ta'to 
a  lease  of  it.  If  a  lease  were  granted  to  an  insol* 
vent  person,  the  property  might  be  left  in  a 
ruinous  condition  at  the  end  of  the  term,  and  as  tiie 
property  is  leasehold,  the  remainderman  might 
thus  incur  very  serious  liablilities.  Hie,  there- 
fore, objects  to  the  gntnting  of  a  lease. 

Bag$hau>e,  Q.G.  in  reply. 

James,  L.J.— The  Master  of  the  Bolls  has  not 
deoided  anything  on  the  general  construction  of 
the  Act,  but  baa  merel;^  decided  that,  having  re- 
gard to  the  very  peonliar  terms  of  this  will  and 
to  the  peculiar  mode  in  whioh  the  rents  »d  profits 
of  part  of  aie  property  are  tgtgb^.lgl^i'CKTOg-le 
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ing  the  whole,  ib  is  in  this  case  impoiaible  to  autho* 
rise  leases  to  be  granted.  Havirif?  regard  to  the 
nature  of  Mr.  Kelly's  intereiit  in  tho  property,  Mid 
to  the  roaBonable  ohjecbions  he  may  hare  to  any 
leases  being  granted  of  aaoh  a  property  as  this,  and 
haTing  regard  also  to  the  power  ^irea  to  him  as 
trnstee  to  manage,  and  to  the  periloua  Dosibion  in 
whioh  he  would  find  himself  with  regard  to  the 
covenants  if  the  property  were  leased,  I  am  of 
opinion  bhat  bis  opposition  to  the  petition  would 
liave  been  perfectly  fatal  under  the  old  Act,  and  is 
an  opposition  to  which,  nndcr  ticte  new  Act,  tho 
lifter  of  the  KoUs  was  qaito  risht  in  giving  over- 
whelmiDg  weight,and  be  was  rignt  in  s^ing  that  ib 
was  nob  intended  br  that  Act>  that  any  person's 
interest  sbonid  be  interfered  with.  I  think  bhat 
Mr.  Keily  has  a  right  to  contend  that  he  can  point 
out  Tarions  things  which  make  him  object  to 
giving  to  anybody  a  lease  in  which  he  dues  not 
concur.  That  is  soffioient  to  determine  the  casa 
on  an  appeal  from  the  Master  of  the  Bolls.  Wibh 
regard  to  tho  other  points,  I  shoatd  hare  required 
more  time  to  consider  the  constraotion  of  the  Acts 
of  Bu-liamenb  if  I  had  thought  that  the  decision 
of  the  Master  of  the  Bolls  conld  be  considered  as 
a  decision  bhat  a  tenanb  for  life,  who  is  to  receive 
the  rents  and  :)rofitB  during  lier  life  through  the 
hands  of  a  trnstee,  is  not  the  tenant  for  life  within 
the  meaning  of  the  Acts,  bub  I  bake  the  decision 
of  the  Master  of  the  Bolls  to  be  based  on  the  verv 
pectlliar  provisiona  of  this  will,  the  mode  in  which 
the  property  wM  dinded  into  two  parts  ud  bbe 
mode  in  which  the  rents  of  one  part,  which  were 
bis  own,  are  devoted  to  the  repair  of  the  whole, 
and  the  provisions  oompelliog  the  trasboes  to  re- 
pair, and  so  on  ;  and  bhere  is  a  strong  indication 
of  intention  on  the  part  of  the  testator  that  tho 
nuumgement  sbonid  not  be  taken  out  ol  the 
bmstoes  by  an  application  under  tbe  Act  or  other* 
wise,  except  by  the  court  itself  appointing  a  re- 
ceiver. I  am  of  opinion  that  the  decision  of  the 
Master  of  the  Bolls  should  be  affirmed,  and  bbe 
appeal  dismissed  with  ooatR. 

Mellish,  I1.J. — I  am  of  the  same  opinion. 

Baogalut,  J.A,  also  oonourred. 

Solicitors  for  the  appelluit^  JEforfuh;  and  Bona. 

Scdioitors  for  the  respondent,  /.  KeUy, 


Wednesday,  July  26. 
(Before  Jakes  and  Mellish,  L.JJ.,  and 
Bagoalut,  J.A.} 
Cashis  v.  Crasdock.  (a) 
Praeiiee — Pleadingg  —  Scemdalous  and  irrelevant 
matterg — SirUeing  out  ttaimnent  of  daim — Bules 
of  court  1875,  Order  XXVJI..  ride  1. 
A  etaiement  of  claim  liad  heen  dravm  hy  ike  plain- 
Hff  kvmtfif,  containing  eisety-four  paragrttphe, 
mUeh  occupied  eighteen  printed  pagee.  The 
formal  datm  voae  divided  into  itotive  heads. 
The  wuhject  matter  of  the  euit  toot  the  eale  of 
certain  eollieriee  to  the  London  and  Brighton 
Cheap  Coal  Bwpphf  Company;  and  the  atate- 
m&nt  emiaintd  ttrioue  charges  of  fraud  against 
teveral  of  the  drfendantt,  and  toae  made  in  tucA 
a  confuted  way  ihtU  U  wa$  impoeeiile  to  otear- 
ta£n  laheft  the  real  ground  of  complaint  was. 
On  an  appUeaUon  to  strike  out  tt«  whoU  of  the 
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claim  on  tlie  ground  that  it  too*  tcandaloue  <ati 
tended  to  prejudice  and  delay  the  fair  trial  cf  (ke 
action^ 

Httld  {ajffirming   tJie  decision  of  Vice-CJuincdlor 
Bacon)  tluU  t/M  etati'ment  was  uninteUigible  and 
and  that  tlie  charges  toei*d  brought  in  a  form  it 
was  impoesihle  to  meet.   It  uoiUd  be  oppressive 
to  the  defendants  to  allow  such  pleaaingt  to 
remain  on  the  record^  and  therffore  the  statenmt 
mtut  be  struck  out,  but  without  prejvdia^  to  &s 
plaintiff's  right  tojUe  a  neio  steUement  of  daim. 
Tuis  was  an  appeal  from  an  order  ci  Yice- 
Chancellor  Bacon  striking  oat  the  whole  of  a 
Bcatement  of  claim  on  the  ground  that  it  contained 
many  oSensive  and  irrelevant  and  nnittbelligiUe 
statements.   The  foots  were  as  f^lows : 

In  February  1873,  Mr.  Senior,  one  of  tlis 
del'ctidants,  executed  an  informal  agreement  to  mII 
to  bite  plaintiff  his  interest  in  the  Oakley  Colliery 
ab  Bamslef,  and  on  26th  April,  tliis  agreemcDt 
was  embodied  in  »  more  format  instrument  which 
set  forth  that  it  was  made  oontingently  on  Hr. 
Senior's  being  able  to  obtain  the  con  sent  of  the 
original  lessors  of  tbe  oollieir  in  question.  On 
2l8t  April  the  plaintiff  enterod  into  an  agreement 
for  the  sale  of  his  interost  in  the  colliery  to  the 
defendants,  Messrs.  Oraddonk  and  Smyth,  as 
brastees  for  the  London  and  Brighton  Cheap  Coid 
Supply  Association.  Mr.  Senior  alleged  that  be 
could  nob  obtain  the  consent  of  the  original  leasora, 
and  that  the  agreement  between  himself  and  the 
plaintitr  was  accordingly  determined,  and  that  he 
snbsequentlr  sold  his  interest  in  the  colliery  to 
Messrs.  Craddock  and  Smyth.  Dispates  haviag 
arisen  between  the  plaintiff  and  the  several 
defendants,  three  suits  were  institntMl  in  Chan- 
cery, and  a  decree  was  eventually  taken  by  consent 
in  all  three. 

The  present  action  was  brought  for  damages  for 
breach  of  contract,  and  tor  speoiBo  performance  of 
the  agromnents  of  February  and  April  187S,  ud 
bhe  statement  of  claim,  which  had  been  drawn  by 
the  plaintiff  himself,  consisted  oE  sixty-four  psra* 
graphs,  occnpying  eighteen  printed  p^^es. 

The  statement  oonteined  serions  charges  of 
(rand  against  several  of  the  defendants,  and  WH 
made  in  snch  a  confused  way  bhat  ib  was  impos- 
sible to  ascertain  whab  the  real  ground  of  oom- 
plainb  was. 

In  bhe  ooorb  below, 

Kay,  Q.C.  and  Freeling  moved,  on  beLalf  <tf  the 
firsb  defeudanb  on  the  record,  that  thin  statement 
of  claim  might,  tinder  Order  XXYII.,  r.  1,  be 
struck  out  as  nnintelliglble  and  irrelevant,  and 
an  abase  of  the  process  of  bhe  court.  In  bheoonrse 
of  bheir  argument,  reference  was  made  to  bhe  old 
practice  in  the  time  of  Elizabeth  (1596),  wbsD, 
according  to  Munro's  Actce  Caocellariie,  one 
Mylward,  who  had  drawn  a  long  replication  of 
the  length  of  six  score  sheets  of  paper  "  fraaeht 
with  much  imperbinoit  msbber  not  fit  for  mis 
court,"  was  smibenoed  for  his  abase  of  the  pncCice 
of  the  coart,  to  be  paraded  bare-headed  roond 
about  Westminster  Hall  while  the  courts  were 
sitting,  with  his  head  put  through  a  hole  cut  in 
the  obnoxious  pleading,  the  same  han^ng  aboot 
his  shonlders  with  the  written  side  outward. 

Sir  S.  Jadeeon,  Q.C.|  Hastings,  Q.C.,  Bush,  and 
Wavmington  made  similar  motions  for  other 
defendants. 

The  SoUdtor-Qeneral  (Sir  H.  ^^f^^*^^^ 
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jbr  Uie  plaintiff*  coatended  that  under  the  new 
praoliee,  where  a  party  was  allowed  to  draw,  and, 
as  in  this  oaa^  had  aotnally  drawn,  his  own 
pleadings,  a  certain  amonnt  of  laxil^  wonld  be 
allowed,  and  attempted  to  show  that  a  blear  story 
mi^ht  be  made  out  of  this  statement  on  which 
reUef  could  be  ^[ranted. 

In  giving  hu  judgment,  the  Yice-Cfaanzellor 
•aid;  No  doabt  this  is  a  remarkable  case.  The 
Sdici tor- General  has  said  Tery  properly  that  tbe 
Legislature  has  taken  a  different  view  from  that 
which  before  prevailed  of  the  practice  in  these 
and  in  other  courts,  and  that  now  it  is  competent 
to  any  man  to  state  his  own  case  in  his  own  way. 
But  that  is  the  only  privilege  which  has  been 
granted  to  suitors.  They  have  not  ^o  privilege 
of  abusing  the  practice  of  tbe  ooort ;  they  have 
not  tbe  privil^e  of  brinc^ng  obarges  against 
tbe  persons  whom  they  sue  as  defendants,  and 
making  very  font  and  offensive  charges  against 
tiiem,  which  the  d^endants  have  no  competent 
means  of  meeting.  Even  if  the  charges  were  not 
foul  and  offensive,  as  many  of  them  are,  they 
would  be  such  as  the  defendants  could  not,  by 
any  possibility,  answer.  Many  of  them  are  wholly 
iiraleTant  to  the  case,  which  the  plaintiff  is  sup- 
posed to  state  by  his  statement  of  claim,  and 
many  of  them  are  unintelligible.  It  would  be  an 
abnse  of  the  pnu:tioe  of  the  court  to  permit  such 
a  document  as  this  statement  of  claim  to  remain 
upon  tbe  file,  notwithstanding  tbe  more  extensive 
privilege  which  plaintiffs  now  have  of  filing  their 
own  statements  of  claim.  It  is  not  for  me  t.o 
point  out  to  the  plaintiff  how  he  might  frame  his 
statement  if  he  has  any  cause  of  complaint  a^iust 
the  defendants.  If  he  does  not  take  advice  he 
most  then  run  the  risk  of  acUng  npon  his  own 
advice.  That  I  cannot  help.  What  I  take  to  be 
my  plain  duty  is  this,  not  to  permit  tbe  practice 
of  the  court  to  be  made  an  instrument  of  oppres- 
non ;  and  I  Ihiok  I  should  oppress  tbe  defendants 
Srievoosly  and  moat  unjustly  if  I  suffered  them  to 
be  called  upon  to  answer  snch  a  statement  as  this. 
TbB  Btatement  is  unintelligible ;  it  is  inexcusable 
in  many  respects ;  it  is  incoherent ;  and  it  is  in* 
consistent.  It  would  be  impossible  to  deal  with 
such  a  case  as  the  plaintiff  states.  It  is  in  mercy 
to  him — although  I  bare  nothing  to  do  with  his 
interests  more  than  the  interests  any  other 
suitors — when  I  say  that  I  think  I  ought  not  to 
pennit  such  a  statement  to  remain  upon  the 
record.  The  consequences  of  its  remaining  would 
moat  likely  be  utter  defeat  to  the  plaintiff  if  he 
haa  a  rightful  claim.  All  that  I  can  do  is  to 
direct  tlds  statement  to  be  struck  out  of  the 
Teeorda  of  the  court  At  the  same  time  I  cannot 
iritfadraw  team  the  ^iutif^  vd  I  will  not  with- 
draw  from  the  pluntiff,  the  right  to  make  another 
statement  if  be  has  cause  of  complaint.  It  will 
not  be  St  all  difficult  for  him,  I  dare  say,  with 
his  own  intelligence — but  if  not,  with  the  assist- 
■noe  of  persona  who  can  advise  him — to  state 
his  case,  if  case  he  has,  but  it  would  be  a  most 
abominable  oppression  to  suffer  these  defendants 
to  be  under  not  only  the  imputation  and  obloquy 
which  ia  contained  in  the  statement,  but  to  be 
called  upon  to  meet  a  case  which  from  beginning 
to  end  they  can  hardly  be  supposed  to  ascertain 
from  the  statement.  Therefore  this  statement 
most  be  struck  out  as  being  an  abuse  of  tbe  prao- 
tioe  ot  tbe  conrt— that  is,  as  altered  by  the  Judi- 
catare  Act,  not  the  old  {xmotioe  of  the  conrt  by 


which  the  gentleman  who  has  been  referred  to 
was  pilloried  with  his  own  replioatiaiL. 

On  the  appeal  from  this  decision  the  plaintiff 
appeared  in  person,  and  oontmded  that  Order 
XxYII.,  rule  1,  did  not  givo  the  ooort  power  to 
strike  out  tbe  whole  of  a  claim. 

JTa^,  Q.O.,  Sir  S.Jackton^i^C.,  Hastings,  Q.C., 
Freeling,  Btuk,  and  Warrington,  for  the  several 
defenduitB,  were  not  called  upon. 

Jakes,  L.J. — I  think  the  Yice-Cbancellor  could 
not  have  done  otherwise  than  he  has  done.  There 
seems  to  me  open  this  statement  to  be  some  ground 
of  complaint ;  of  course  I  am  only  assuming  that 
some  of  these  statements  are  true.  But  they  have 
been  so  mixed  up  that  I  do  not  think  it  possible  for 
tbe  court  or  judge  to  strike  out  any  one  part.  The 
Vice-Chanoellor  has  hdd  that  this  is  an  abnse  of 
thecoart.  It  appears  to  me  that  that  is  sa  Firstof 
all  there  is  a  knig  story  about  a  oonspiraoy  to  in- 
vmgle  or  intimidate  tnis  gentieman  into  doing 
something  which  he  did  not  do.  That  can  only  be 
done  for  the  purpose  of  prejudice,  and  he  says : 
"  I  made  au  agreement,  I  stuck  to  that  agreement, 
and  they  have  tried  to  inveigle  me  into  altering 
it,  and  they  tried  to  intimidate  me  to  (Uter  it,  and 
wrote  letters  to  me  which  were  false."  It  is  im- 
possible to  answer  that  statement.  Then  he  said 
there  were  motions  in  court,  and  bills  in  court ; 
the  bills  were  ^false,  supported  by  false  affidavits. 
There  is  not  a  single  thins  throughout  the  whole 
proceedings  which  have  taken  place  in  which  there 
are  not  charges  such  as  these.  It  is  utterly  im- 
possible, therefore,  for  us  to  hear  the  plaintiff 
upon  those,  because  they  are  not  relevant  to  any 
issue,  although  be  has  a  right  to  tender  a  state- 
ment of  claim.  He  says;  "I  bad  an  agreement, 
<tf  which  agreement  I  wanted  to  have  specific  per- 
formance, and  1  have  obtained  a  decree  by  consent, 
which  to  a  certain  extent  gives  mo  what  I  wanted, 
but  I  have  been  deprived  of  it  since  by  some  one." 
It  is  not  for  me  to  tell  him  how  to  frame  his  state- 
ment. It  is  conceivable  that  there  might  be  a 
ground  of  a  claim  if  expressed  by  a  proper  state- 
ment, but  it  is  impossible  for  half  a  dozen  defen- 
dants to  be  called  upon,  as  the  Yice-Cbaucollor 
said,  to  answer  statements  of  this  kind,  containing 
all  kinds  of  charges  of  fUsehood  and  perjury  and 
matters  quite  irrelevant  to  the  case,  and  I  do  not 
think  it  is  possible  that  we  can  separate  them,  or 
that  the  sU^meut  can  be  amended  by  us  by 
striking  out  what  is  wrong.  It  is  not  for  the  court 
to  make  the  plaintiff's  claim  fbr  him,  or  to  say  how 
mnch  can  be  supported,  and  tbe  Vice-Chancellor 
haa  stated  in  his  judgment,  and  rightly  enough, 
that  be  does  not  mean  to  deprive  him  of  making  a 
l^;al  statement  of  claim.  He  may  do  it  himself, 
or  get  advice  to  put  his  claim  in  some  manner  by 
which  it  can  be  reasonably  made  the  means  of 
advancii^  the  statements  tbe  defendants  are  to 
meet.  Ithink  it  would  be  shocking  if,  under  tbe 
new  procedure  such  a  thing  as  this  could  bo  enter- 
tained. I  do  not  recollect  such  a  hill  as  this  being 
filed  in  the  old  Court  of  Chancery  containing  so 
much  irrelevant  matter  as  this  statement  of  claim 
does.  That  is  the  ground  upon  which  the  "Vice- 
Chanoellor  ptooeeded,  and  I  think  he  was  right. 

AtimsH,  L.J. — I  am  of  the  same  opinion. 

Baggajxat,  J.A. — As  both  tbe  Lords  Justices 
concur  in  the  judgment  of  the  Yice-Chancellor,  it 
does  not  matter  miat  my  opinion  ot  this  case  is, 
bat  I  mast  ocnfess  that,  not  having  had  tha. 
opporfenni^  ct  bearing  t^pivel   
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I  do  entertun  wme  doubt  h  to  whetim  the  mier 
of  the  Vice-Ohonoellor  wm  right.  I  am  diitpoeod  to 
doabt  wheUier,  having  ragard  to  Ordnr  XVl  with 
nlbrence  to  multirarionsness,  as  well  as  to  the 
terms  of  Order  XXVIL,  which  is  more  particulariy 
under  consideration,  the  plaintiff  in  this  oaae  has 
not  a  right  to  introdnce  the  Tarions  matters  in 
respect  of  wfaidh  he  claimed  relief  all  togebber  in 
the  same  statement.  At  the  same  time  I  feel 
bound  to  say  that  this  statement  is  drawn  in  away 
and  in  a  form  which  nobody  can  approve,  and  I 
certunl^  shonld  have  desired  to  have  concurred 
in  the  view  that  was  taken  by  the  Yioe-Chancellor, 
althoagh,  at  the  present  moment  I  do  entertain 
doobta,  bnt  oartainlj  not  Bofficiient  doubts  to 
indnoe  me  to  diuent  from  tho  dedsion  irtuob  has 
been  arrived  at. 

Jaxsb,  Ii.  J. — The  appeal  will  be  ^smissed  with 
oosts,  bnt  we  think  the  plaintiff  shonld  have  an 
opportunity  of  filing  a  new  statement  of  olaim,  and 
it  should  be  added  that  it  is  dismissed  without 
pr^ndice  to  his  doing  so. 

Solicitors :  Jonea  and  Co..  Torr  and  Co.,  Brad- 
ford tead  Oo. 


Wedaietday,  Aug,  2. 
(BeEnre  Jaxxs  and  Mzleoh,  L.  JJ.,  and  Bagguut, 
J.A.) 

FiowEB  V.  Lloto.  (a) 
PaierU  Law  Amendmmi  Act  (15  ^  16  Viet,  e,  83,  «. 
41) — Patent  awi — PortieuZor*  of  objectioru — 
Inrnffi-cieney. 
In  a  patent  suit,  the  form  of  order  requiring  the 
d^mdant  to  furnish  the  •plaintiff  vnlKfwri'her  and 
better  particida/r»  of  ohjectiona  on  which  he  rneang 
to  rely  at  the  trial,  shmld  follow  the  worde  of  the 
Patent  Law  Amendment  Act  {sect.  41),  which 
require  the  defertdant  to  state  merely  "  the  place 
or  places  at  or  in  which,  and  in  what  ma/imer,  the 
invenUon  is  aiieged  to  have  been  used  or  pub- 
Kthed  prior  to  the  date  of  the  letters  patent." 
This  was  an  appeal  by  the  defendants  from  an 
order  fA  Vice<^3hainoellor  Bacon. 

The  action  was  brought  to  restrain  the  infringe* 
ment  of  a  patent  held  by  the  pluntiffs  for  ob- 
tainii^  by  a  certain  process,  direct  impressions 
or  printing  on  tin  or  sheet  iron.  In  their  state- 
ment of  &ience  the  defendants  all^^ed  that  tiie 
process  protected  by  the  patent  was  a  process 
whereby  colours  were  transmitted  on  to  the  metal 
in  a  dry  state,  whereas  the  imjnressions  produced 
by  the  defendants  were  obtamed  by  means  of 
damp  stones;  and  they  further  alleged  that  the 
process  of  printing  upon  tin  or  metal  surfaces,  by 
means  of  damp  stones,  was  well  known,  and  had 
been  publicly  practised  in  England  before  the  date 
of  the  patent,  and  was  not  at  such  date  a  patent- 
able process  within  the  meaning  of  the  patent 
laws.  In  their  particulars  of  objection  the  defen- 
dants alleged  that  the  patent  in  question  only  ex* 
tended  to  protecting  certain  special  proceasra 
therein  more  partionuriy  described,  and  also  stated 
that  the  defoidant  would  insist  upon  such  other 
defenoes  as  were  or  might  be  mentioned  or  re- 
fsrred  to  in,  or  admiBsiUe  under,  any  part  of  Uieir 
statement  of  defence. 

The  plaintiffs  having  taken  out  a  summons  for 
further  particulars  of  the  defendants'  obiections, 
the  Vice- Chancellor  ordered  that  the  defendants 

(«>  Etgorttd  hr  S,  BmrABX  Bochs,  B«u  BuzisteMt-Iaw. 


shonld  deliver  to  the  plaintiffs  further  and  better 
particnlara  of  objections,  stating  therein  the  names 
and  addresses  of  t^e  persons  by  whom,  and  the 
places  wherein,  and  the  dates  at,  and  the  manner  in 
which  the  process  of  ininting  upon  tin  or  metsl 
plates  by  direct  impression,  by  means  of  damped 
stones,  was  known  and  publicly  practised  in  En^ 
land  before  the  date  of  the  patent,  and  that  la 
defoolt  thereof,  the  words  from  and  after  tbe 
words  "  in  a  dry  state,"  in  the  6th  paragraph  t£ 
the  statement  oE  defence,  should  be  struck  oot» 
and  in  that  case  no  evidence  should  be  given  br 
the  defendants  on  the  teisl  of  the  action  son 
prior  publication. 
On  the  wpsal, 

Sir  S,  Jaeheon,  Q.O.  and  De  Oaalro  for  the 
defendant  contended  that  the  Vice-Chaneellar 
had  no  power  to  make  the  order  appealed  fron. 
Sect.  41  of  the  Patent  Law  Amendment  Ast» 
after  providing  for  the  delivery  by  the  defeudsot 
in  any  action  for  the  infringement  of  lettew 
patent,  of  particulars  of  any  (Ejections  on  whioh 
ne  meant  to  rely  at  the  trial,  contained  a  proviso 
that  "  the  place  or  places,  ^  or  in  which,  and  in 
what  manner  the  invention  is  allf^ed  to  have  been 
used  or  published  prior  to  the  date  of  the  letters 
patent,  shall  be  stated  in  such  particulars."  Tbe 
particulars  ordered  to  be  famished  far  woesded 
the  requirements  of  the  Act. 

JBjiy,  Q.C.,  Aston,  Q.C.,  and  JXaerory  for  the 
respondents  submitted  that  the  particulars  of 
objections  wdered,  were  onlythose  nanal^  required 
under  the  oircnmstances.   They  <Hted 

Morgan  v.  SuUar,  14  L.  T.  Bep.  N.  S.  863 ;  L.  Bev. 

Palnw  V.  Oooper,  22  L.  T.  Bep.  91, 123, 196  ;  9  ExaL 
Bep.  2S1 i 

Palmer  v.  Wagstaffe,  28  L.  T.  Bep.  227 ;  8  Ezoh.  Bip. 
840;  S.I0.22L.  J.  U^.  2»6,  Ezoh. ; 

Fisher  v.  Bewick,  1  Web.  P.  C.  551 ; 

Bull  V.  Bollard,  27  L.  T.  Bep.  221 ;  1  HuL  A  N. 
131 ;  1.  o.  25  L.  J.  Bep.  Exoh.  301. 
Their  LoKDSHiPs  were  of  opinion  that  whatever 
might  have  been  the  practice  as  to  the  particalara 
required  to  be  furnished,  they  could  not  safelvKO 
beyond  the  words  of  the  Act  of  Parliament  Tm 
order  of  the  Yice-GhuiGellor  must  therefore  be 
varwd  hj  limiting  it  to  an  order  fbr  the  defen- 
dants todelivflr  to  the  plamtifb  further  and  better 
particulars  of  the  place  or  places,  at  or  in  whiol^ 
and  in  what  manner  the  process  of  printing  npoa 
tin  by  direct  impression  by  means  of  damp  stonei, 
refeired  to  in  the  6th  paragraph  of  the  deHeir 
dent's  statement  of  defence,  was  known  or  pub- 
licly practised  in  England  prior  to  the  8th  Mardi 
18^  the  date  of  the  plaintiff's  patent.  Under 
the  order,  as  varied,  the  defeudants  would  still  be 
required  to  furnish  full  and  sufficient  particolan 
The  costs  of  appeal  and  the  oosts  below  would  be 
costs  in  the  cause. 
Solicitors  .G.H.K.  Fisher;  Flower  and  2/ii«ej. 


Tuesday,  Aug.  8. 
(Before  JaoM  and  Hkllish,  L.JX,  and  BueAiut, 

J.A.) 

Sioicur  V.  Tbx  Governor      Qovesskext  or 

'St.w  ZBAI.ASD.(a) 


Practice — Service  of  writ— Substituted  serviee— 

Action  against  Cfolonial  Qovernment — Bulss 
Court  1875,  Order  IX.,  r.  2. 
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Or.  OP  App.] 


An  action  wot  hro-ughi  agavMt  the  Qovemor  and 
Qovemment  of  the  Colony  of  New  Zealand,  to 
recover  damaget  for  tl^e  alleged  breach  of  an 
emigra^n  oontract  aepreseed  to  he  made  be- 
tween the  Qiteen  of  the  Hrei  part,  the  Agent- 
general  in  BnglajwL  for  the  government  of  the 
tend  eohny  of  the  second  part,  and  the  plainii^a, 
toho  were  thipovmert  of  Stmhurgh,  of  the  fhird 

The  Common  Pleat  Dimeion  made  on  order  for 
euhatUtiied  tervice  of  the  vsrit  upon  a  London 
aoUmior  who  had  acted  as  uUeitor  on  behd^f  of 
the  Government  of  the  colony  in  Bnglaind. 

•On  ajppeaifrom  thxe  order : 

Sda,  ihat  an  action  eotild  not  be  maitUained 
a^ainet  the  Governor  and  QovenmeTU  of  the  Co- 
lonv  of  New  Zealand,  and  that,  therefore,  no  order 
anUdce  made  for  evAtUtuted  tervice  of  the  writ. 

This  waa  an  appeal  from  an  order  of  a  DiTisioual 

Court  of  the  Common  Fleas  Dlviaion  of  the  High 

<3onrt. 

The  action  waa  brought  by  Uessrs.  B.  M. 
•Sloman  and  Co.,  ahipownen,  of  Xbunbai^. 
affiinit  the  "  Governor  and  Goremment  of  uie 
GolonT  of  New  Zealand  "  to  recoTor  damagea  for 
ihe  allied  breach  of  aa  emigration  oontract, 
entered  into  on  behalf  of  the  Goromment  of  New 
■Zealand,  on  the  14th  May  1874. 

Thia  contract  was  expressed  to  be  made  be- 
tween her  Hajeat/  the  Qneen,  for  and  on  behalf 
■of  the  edocy  of  New  Zealand,  of  the  first  part, 
Isaac  Earl  Featberatoo,  of  Westminster  Cham- 
bers, Yictoria- street,  the  Agent-General  in  Eng- 
land for  the  Government  of  the  said  colony  of  New 
Zealand,  as  agent  for  and  on  behalf  of  the  said 
■Government,  of  the  second  part,  and  Sloman 
and  Co.,  of  tiie  third  part ;  and  it  provided  for  the 
conveyance  oE  emigrants  fimn  the  port  of  H4m- 
tnugh  to  the  colony. 

Iniia  oontract  waa  made  nnder  the  powera  con- 
fared  vpon  the  Governor  of  New  Zealand,  by  two 
paaaed  by  the  General  Assembly  of  New  Zedand, 
atatnteand  respectively  entitled  "The  bnmwration 
•ad  Pablio  Works  Act  1870  "  (33  4  34  Vwt.  No. 
77), and  "The  Immigration  and  Pnblic  Works 
Act  Amendment  Act  1871 "  (35  Vict.  No.  75).  By 
the  35bh  aection  of  the  former  Act  it  was  pro- 
vided that,  "  in  order  to  give  speedy  effect  to  the 
(iroviaions  of  this  Act,  the  Governor  may  enter 
mto  such  contracts  as  may  seem  proper,  with  any 
person  or  persons  whatever,  withm  or  without  the 
colony,  for  the  seleotion  of,  conveyance  to,  or 
J  settlement  in,  any  province  of  the  colony,  of  such 
classes  of  immigranls,  and  in  aaoh  nnmbers  as 
ti»Bnperintendent  of  snob  province  shall  reqnest; 
nd  any  snoh  contract  may  or  not,  as  tho  Governor 
iliall  tiiink  fit,  form  part  of  any  contract  for  the 
oonatmotion  oi  aaj  railway,  or  uty  road  or  other 
'  woA  whiob  the  Governor  ui      wis  Act  antho- 
tiaed  to  oonstmct ;  and  anv  anch  oontnot  may, 
'M  Ae  GovMtuv  ahall  think  fit,  f^hvt  re- 
^(e  solely  to  the  iwleoting  or  introduction 
^  immigrants,  or  may  also  provide  for  giving 
.  'tty  midi    immigrants    employment  on  any 
fulwayor  road  or  other  work,  which  the  governor 
u  bereby  authorised  to  construct,  or  may  provide 
^  f^ving  free  or  other  grants  of  land  to  aay  snch 
unmigranta,  or  may  provide  for  compensating  the 
'   IKTson  with  whom  the  oontract  la  made,  either  in 
moQey  or       grants  of  land,  or  partly  one  and 
pvtly  the  other,  or       guaranteeing  to  snob 
fOion  an  agreed  amoont  of  mterest  not  exoeeding 


[Or.  OF  App. 


aix  per  centum  per  annum  on  moneys  expended 
by  such  person  on  or  about  such  pnrpoaas  as 
aforesaid,  and  gnaranteeing  repayment  of  the 
principal  moneys  so  expended-  Provided  always 
that  aEter  the  31st  Deo.  1871,  all  such  contracts 
shall  be  made  only  in  aooordanoe  with  amdt  rem- 
lations  as  may  from  time  to  time  be  made  wumt 
the  provisions  dl  thia  Aob."  And  b^  the  4th  sec- 
tion of  the  Imminwtion  and  PaUio  Works  Act 
Amendment  Act  1871,  it  was  provided  that  "  all 
contracts  nnder  the  said  Act  (meaning  the  Act 
of  1870)  "  this  Act,  or  any  Act  aathonsing  the 
oonstrnction  of  anjr  railway  or  other  work  under 
the  said  Act,  or  this  Aot  hereafter  made  shall  be 
entered  into  in  the  name  of  the  Queen,  her  hdrs 
and  aucoessors,"  Ac. 

On  the  17th  July  1876,  an  application  was  made 
under  the  Bnles  of  Ooart  1875,  Order  IX,  mle  2, 
before  a  divisional  Court  of  the  Common  Fleas 
Division,  consisting  of  Coleridge,  C.J.,  and 
Archibald,  J.,  for  an  order  for  sabstitnted  servioe 
of  the  writ  in  the  acticm  on  Mr.  John  Maokrell,  a 
solicitor  in  the  Gi^  of  London,  who  had  acted  as 
aoUoitor  on  behalf  of  the  Government  of  the  OiAaaj 
of  Hew  Zealand  in  thia  country. 

In  delivering  judgment  Coleridge,  C.  J.,  said : 
In  tliia  ease,  wiwont  saying  what  the  reanlt  of 
these  ivoceedings  herealter  may  be,  and  without 
being  supposed  to  intimate  an  opinion  favoorabte 
to  1^.  JAjAhKw,  as  to  what  the  ultimate  result  <^ 
his  motion  will  be,  we  think  it  iex  too  important  a 
matter  to  be  aetlded  on  thia  fbrm  of  motion  and  at 
this  atage  of  the  proceedings,  and  therefore  at  his 
peril  Mr.  Hathew  may  take  his  rule  in  the  terms 
m  which  he  has  asked  for  it. 

An  order  was  aooordingly  made  for  sabatitnted 
servioe  o(  the  writ  on  Mr.  Mackrelt. 

From  this  order  Mr.  Maokrell  appealed. 

Edwyn  Jonea  (with  him  £en;amu»,  Q-C.)  for  the 
appellant.— The  order  made  bythe  Ocmmon  Fleas 
Division  is  entirdy  wrong.  There  are  really  no 
defendants  to  the  action,  for  the  Govenun-  and 
Government  of  the  Cokmy  of  New  Zealand  am 
not  a  corooration,  nor  is  the  governor  alone  a  oor- 
ponMoon.  Bnt  though  tiie  order  may  be  a  nullity, 
^e  appellant  oaght  not  to  be  compelled  to  run 
the  risk  of  deoiwng  whether  he  ought  or  ought 
not  to  appear  on  Behalf  of  the  Government. — 
[Mellish,  L.J. — This  ia  anbstantially  an  action 
against  the  Queen,  and  I  think  it  has  been  held 
that  you  cannot  have  a  petition  of  right  in  this 
coantry  in  respect  of  a  colonial  matter,  because 
there  would  be  no  funds  here  to  answer  the  de- 
mand.] The  remedy  is  in  the  colony  nnder  the 
Crown  Bedress  Aot,  which  provides  in  terms 
similar  to  those  of  the  Petition  of  Bisht  Aot  in 
this  coantry,  thi^  the  remedy  shall  be  hy  petition 
of  right,  and  there  ia  an  appwtionmant  of  pi^lu 
funds  to  answer  any  jndgment  nven  on  ancn  peti- 
tion of  right.  Ur.'Haekrell.who  basnndoobtlBdly 
acted  ae  solioitor  on  belMlf  of  the  Government  (2 
New  Zealand  in  this  conntry,  waa  summoned  to 
shew  oanae  why  substituted  service  should  not  be 
served  upon  him.  While  tho  order  stcmds  Mr. 
Maokrell  is  placed  in  considerable  difiicolty,  and 
he  ia  entitled  to  appeal  against  the  order. 

James,  L.J.— This  proceeding  appears  to  me  so 
ntterly  new  and  strange  that  I  should  like  to  hme 
what  the  rmpondents  have  to  say. 

Waikin  WilUame,  Q.O.  and  J.  C.  Maihew  for 
the  respondents.— The  question  decoded  in  the 
conrt  below,  mod  the  t^w^Bt^^^^^ff^f^^^ 
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Is  simplj  irbether  w«  lire  entitled  to  an  order  tor 
mbetiKuted  senrice»  Mid  not  whether  the  eotion 
can  be  enatained.  [Javu,  hJ. — ^Are  yoa  entitled 
to  hare  an  order  for  tmbetituted  serrioe,  where  the 
defendant  is  a  ficbitioos  nonentity  P  Mbllisb, 
ItJ.-y^Toa  niost  show  primdfaeie  that  the  defen< 
dant  ia  an  exuUng  being.]  By  the  New  Zealand 
Immigration  Aot  of  1870,  as  amended  by  the  Act 
of  1871,  the  Goremrar  is  anthorised  on  behalf  of 
the  Government  of  New  Zealand,  to  enter  into 
oontnwts  in  different  parts  of  the  world  for  the  par* 
pose  of  promoting  immigration,  and  that  has  the 
effect  of  incorporating  the  Governor  and  Govern- 
ment. [MujJ8U,L.J. — Theoontracbismadeinthe 
name  of  the  Qneen.]  The  Common  Pleas  Divisian 
Uionght  that  this  imp(»iant  question  ought  not  to 
be  dedded  on  tins  anmmary  motion.  Bat  if  the 
xaerits  most  be  gone  into  now,  we  8^  tiiat  we  are 
without  remedy  if  we  oonnot  Bostain  thia  action. 
The  remedy  by  petition  of  ripbt  in  the  colony  is 
onlv  in  respect  of  matters  arising  in  the  colony, 
and  this  contract  was  made  in  Eorope.  A  peti- 
tion of  right  in  England  is  out  of  the  question,  for 
it  cannot  be  supposed  that  the  taxpayers  of  this 
country  can  be  called  npon  to  pay  the  debt  of  a 
colonial  government.  The  Queen  and  Mr.  Feather* 
ston  are  m^ely  nominal  parties  to  the  contract ; 
the  real  partiea  are  the  Governor  and  Government 
of  New  Zealand.  [Mblush,  L.J.~Sarely  the 
Goremmeot  is  the  Queen,  and  the  Govern  men  t  is 
not  liable  to  be  sued.  You  never  can  get  paid 
unless  the  New  Zealand  Assembly  votes  money 
for  the  purpose.]  That  shows  the  reasonableness 
of  these  prooeedlnge.  If  we  got  judgmpnt  for  the 
amonnfe  claimed  bf  ns,  we  coald  not  issue  execu- 
tion for  it,  but  having  got  our  judgment  we  could 
submit  it  to .  the  New  Zealand  Assembly  for  a 
vote.  [Mblush,  L.J. — Toa  oonld  not  ane  the 
governor  in  the  colony  even  for  a  private  debt.1 
Order  IX,  rule  2,  empowers  the  court  to  make  an 
order  for  substitutea  service,  if  it  be  made  to 
appear  that  the  plaintiff  is  from  any  cause  unable 
to  effect  prompt  personal  service.  [Baggallat, 
J.A —  How  can  you  have  sabstitated  service 
unless  you  could  have  direct  service  P  Mblush, 
L.J. — An  ordw  for  substituted  service  oonnot  be 
made  without  the  leave  of  the  court  or  a  judge.  I 
think  the  court  is  bound  to  see,  before  making 
such  an  order,  whether  there  is  any  defendant  who 
could  be  served  directly.]  If  we  cannot  serve  in 
this  way  for  recovery  on  the  contract  we  are  with- 
out any  remedy  of  any  sort  or  kind. 

WItnont  calling  for  a  reply, 

Jahbs,  Ii.J.  said:  With  all  deference  to  the 
opinion  of  the  Court  of  Comnioa  Fleas,  it  appears 
to  me  that  we  must  deal  with  tills  now  on  the 
present  ap^liaation,  and  that  no  good  can  arise 
from  reserving  it  for  solemn  argument,  orfor  some 
proceeding  whioh  ma^  be  taken  when  something 
has  been  done  which  is  called  substituted  service. 
In  order  that  tbere  may  be  an  order  for  substituted 
service,  there  must  bo  some  person  or  persons  or 
body  corporate  on  whom  there  coald  be  original 
service.  There  is  no  body  politic  of  any  kind,  that 
resides  in  England  or  has  a  place  of  business  in 
England,  called  the  Governor  and  Government  of 
New  Zealand,  therefore  there  could  be  no  original 
serrioe  here.  Yon  have  no  right  to  have  suosti- 
tuted  service  on  somebody  representing  them,  nn- 
leas  yon  have  a  oaaa  tor  original  service.  The  only 
cttse^Eor  origiDal  sorioe  is  against  some  body  or 
""Teir  Zealand,  and  to  mdc0  w  order  for 


serving  tbem  in  New  Zratand  would  be  treaUiw 

them  (n*  it  as  sometbing  existing.  The  same  diflo- 
culty  would  be  felt  thero.  If  the  writ  were  taken 
to  New  Zesland  to  be  served  there,  there  would  be 
the  same  difiBculty  in  finding  out  who  was  to  be 
served.  What  is  the  thing  called  the  Governor  and 
Government  of  New  Zealand  ?  It  appears  to  me 
that  you  might  as  well  serve  the  President  and 
Government  of  the  United  States  and  get  substi- 
tuted service  here,  or  the  Emperor  of  Bussia  and 
get  suhstitated  servioe,  or  any  republic  abroad  and 
get  substituted  service,  because  they  cannot  be 
served  properly  in  this  coontt?.  There  might  be 
some  difficulty  in  suing  sovereign  bodies,  oe 
bodies  qwMti  sovereign,  as  a  oolonial  jsovwnmMt 
is.  Yon  cannot  have  substituted  servioe  on  aome- 
body  as  representing  something  whioh  doea  not 
exist  at  aU.  I  cannot  bring  myself  to  entertain 
any  doubt  that  there  is  any  such  entity  in  the 
world  as  the  Governor  and  Government  of  New 
Zealand.  There  is  an  individual  who  for  the  time 
beiuf^  is  the  Gorenior  of  New  Zealand.  There  are 
certain  persons  carrying  on  the  Grovemment; 
there  are  a  Colonial  Secr^ry.  and  a  Goloaial 
Treasurer,  and  an  Attorney-General,  and  others, 
and  there  are  the  members  of  the  Bepresentative 
Assembly  and  Council  who  constitute  tbe  Legis- 
lature ;  out  to  call  that  a  corporation,  aod  a 
governor  and  s  government,  seems  an  abuse  of  lan- 
guage. We  must  take  notice  that  there  is  no  each 
tbiiu;  in  existence  as  a  Governor  and  Government 
of  New  Ze^nd,  and  I  think  we  ought  not  to  allow 
sabstitubed  service  on  some  iouTidual  on  the 
ground  that  he  is  a  represei^tiTe  of  them  in  this 
country. 

MsixisH,  L.J.— -I  am  of  the  same  opinion.  The 
Court  of  GommoD  Plws  have  not  decided  that  an 
action  can  be  maintained  against  the  Governor  and 
Government  of  New  Zealand ;  they  seem  to  have 
thought  it  extremely  doubtful  whetber  it  coald  be 
maintained,  bat  they  are  of  opinion  that  the 
question  ought  not  to  be  decided  on  the  present 
application.  I  am  of  opinion  that  it  ought  to  be 
and  mast  be  decided  on  tbe  present  application, 
because  if  we  allow  substituted  service  to  go, 
the  consequence  is  that  if  the  Governor  and  Gro- 
vemment do  not  appear,  then  judgment  will  be 
given,  I  cannot  think  it  is  right  to  allow  the 
judgment  of  the  High  Court  to  be  given  againat 
such  a  body  as  the  Governor  and  Government  oi 
New  Zealand  unless  the  oonrtaees  they  are  a  body 
liable  to  be  sued  in  this  court;  and  before  we 
determine  whetiier  ve  should  |;ive  snbstitnted 
servioe,  it  is  fbr  ns  to  determine  whether  we 
ooght  to  give  direct  service.  tJnquestionablj  the 
Governor  and  Government  of  New  Zealand  do  not 
live  within  the  ordinary  jurisdiction  of  tbe  High 
Conrt.  Tbe  writ  should  jtritnd  facie  be  served 
abroad,  and  before  we  consider  whether  we  shonld 
give  substituted  service,  it  is  well  to  ctmaider 
whethw  it  would  be  possible  or  right,  to  issne  a 
writ  to  be  sent  out  to  New  Zealand  to  be  actually 
served  on  the  Governor  and  Government  of  New 
Zealand  in  a  matter  relating  to  New  Zealand.  It 
is  an  admitted  fact  that  the  contract  ia  made  in 
the  name  of  the  Queen.  By  an  Act  of  tiie  New 
Zealand  Legislature  b^  which  they  have  enacted 
that  all  oontraots  relating  to  immigration  shall  be 
made  in  the  name  of  the  Quean,  aU  persona  who 
enter  into  such  a  contract,  Meeara.  Sloaiaa,  or 
whoevwr  they  may  be,  have  perfect  notice  that  ther 
are  entering  into  a  aa^j/Os^tttlim^  at 
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the  Qaeen.  It  it  perfectly  well  known  as  a  pro- 
position of  law  that  with  reoa^  to  oontracta  en- 
tered into  in  the  name  t£  the  Qneen  and  hj  the 
Qneeo,  there  is  no  remedj  in  nepecfe  <it  them 
oxcept  br  petition  of  right.  If  a  oootnot  is  made 
hj  tbm  QnenitToii  eannot  me  a  nmdstarial  officer 
who  estan  into  that  cwtract  hj  hia  own  name. 
If  be  did  anjdunv  ill^al*  he  wonkt  pcwsUily  be 
liable  to  be  ined  lor  his  ill^al  aots.  But  the 
■otioai  proposed  to  be  brought  here  is  an  action 
iwiunst  the  Qonmor  uid  Goremment  of  New 
ZeoJand  on  a  contract,  which  contract  is  made 
in  the  name  of  the  Qneen,  I  cannoi  under- 
stand  how  snoh  an  action  can  possibly  be  main- 
tained, or  how  the  Gk>Temor  and  Government  of 
New  Zealand  oan  be  made  to  appear.  The  Secre- 
tary at  State  for  India  has  been  made  a  corporation 
sole,  and  for  some  purposes  the  other  Secretaries 
of  State  hare  been  made  oorporations  sole.  An 
Act  (tf  the  New  Zealand  L^|;is]atare  has  been 
prodooed  which,  it  is  said,  has  made  the  Qovemor 
of  New  Zealand  «  corporation  sole,  but  I  have 
ffraat  doabt  whether  tiie  Odonial  Act  ooald  make 
bam  a  oorporafeifm  sole.  If  Uuy  have  made  him 
»  corporation  sole,  it  is  plain  tliat  the  colonic 
Xiegiatatare  ner^  intaided  these  contracts  to  be 
made  in  the  name  of  the  governor,  so  that  the 
eoremor,  as  a  corporation  sole,  shonld  be  liable  to 
be  Bood  on  them.  It  is  enacted  in  plain  terms 
that  the  contracts  shall  be  made  in  the  name  of 
the  Queen,  and  it  is  enacted  that  tbay  shall  be 
made  in  the  name  of  the  Qaeen  for  the  express 
purpose  of  preventing  actions  from  being  brought 
on  the  contracts.  If  they  nude  the  contracts  in 
the  name  of  the  agent,  the  agent  would  be  liable 
to  be  sued,  and  if  they  made  the  contracts  in  the 
name  of  the  governor  the  governor  would  be  liable 
to  be  sued ;  so  they  have  enacted  that  the  con- 
tracts shall  be  made  in  the  name  of  the  Queen,  in 
order  tiiat  there  may  be  no  remedy  agdnst  the 
s^nt  or  the  governor.  Evetybody  has  notioe  of 
tma,  and,  in  entering  hito  a  contact  of  this  kind, 
JcDows  that  be  is  entering  into  a  omtract  made  in 
the  name  cf  the  Queen.  Anthwities  have  been 
inted  to  show  that  ministers  cannot  be  saed,  that 
m  miniflterial  officer  who  enters  into  a  contract  in 
the  name  of  the  Queen  cannot  be  sued,  and  it  may 
be  that  the  Governor  and  Goremment  of  New 
Zealand  are  not  li^le  to  be  sued.  That  being  so, 
in  my  opinion  it  would  not  be  right  to  tryand 
cwmpel  the  Govemortocomein  and  defend.  What 
I  fear  is  that  we  should  enable  the  plaintiffs  to 
get  a  judgment  against  the  Governor  and  Govern- 
ment of  New  ISealaud,  who  might  be  advisod 
not  to  appear,  as  it  would  be  against  their 
dignity  to  appear,  and  thus  a  jnc^ment  would  be 
obtained  which  coald  not  be  enforced,  and  that 
would  Iffing  the  miisdiotion  ol  the  High  Goort 
into  amtempt,  ua  we  ought  not  to  allow  snoh  a 
thing  to  be  dmw. 

BAQeAii.1T,  J.A. — I  am  of  the  same  oinni<m. 
Under  the  Bnlee  of  Court  1875,  Order  IX,  rule  2, 
if  the  pluntiS  is  from  any  caoM  unable  to  effect 
prompt  personal  service,  then  he  can  have  sub- 
stituted service.  That  is  in  cases  where  there 
conld  be  personal  service,  if  there  wots  not  diffi- 
cnlties  in  the  way.  But  it  never  was  intended  to 
give  a  power  of  obtaining  substituted  service, 
simply  and  solely  because  the  plaintiff  did  not 
blow  how  to  describe  the  parties  he  sought  to 
■He.  That  is  Uie  case  here.  I  do  not  see  how  any 
penooal  Bnrn^  aocsTding  to  tb»  rales  of  mt^ 


vice,  conld  be  effected  on  defendants  or  a  defen- 
dant, described  as  the  Governor  and  Government 
of  the  Colony  of  New  ZeaUnd.  If  no  personal 
service  could  be  effected  on  defendants  so  de- 
soibed,  it  appears  ecjually  impossible  for  the 
oonrt  to  dirwt  Mabstitnted  service.  It  appears 
that  the  plaintifts  in  this  oase,  not  being  aUe  to 
•em  those  whom  they  desire  to  soe  as  defim- 
daats,  endeavour  to  get  sabstttnted  service  on  » 
gentleman  vbom  they  happra  to  find  in  tiie  Oi^ 
of  ZiOndoD* 

Appeal  «Rowed  wUh  eo$U. 

St^itabon  tor  the  appeUant,  JoJm  MaekreU  and 
Co. 

Soluntors  for  the  respondents,  Porfesr  and. 
Claris, 


WsdnsKlay,  Ab*  8. 
(Before  Jaxbs,  L.  J.,  Basoalut  and  Bbakwsu^ 

JJJl.) 

HOLSTB  V.  B0BIH80N.(a) 

Patent — Sapiration  of  foreian  paieni — EngUeh 
Utttre  wUmt  dated  prevwudy  to,  bui  sealed  after 
the  raptra^um— 15  ^  16  Viet,  c  83,  w.  24  ^  25. 

AmaUeaiion  iy  defendanit  tn  a  patmt  case  for 
Uberty  to  add  to  thetr  defenee,  on  the  grovnd  that 
in  tM  loMt  fourteen  daye  they  had  ditt^overed 
that  a  foreign  patent  for  the  xnvenUon  in  queS' 
Hon  had  been  taken  out  in  AustriOr  and  had 
expired  there  Dee.  13. 1867,  and  that  the  English 
Utters  paieni,  which  though  dated  Bept.  1867, 
toere  not  sealed  wUil  after  Dee.  13,  18ti7,  wer», 
therefore,  invalid  under  seeL  25  o/  15  ^  16  Viet, 
e.  89,  vrhieh  promdee  thai  no  liters  ptUeni  for 
any  tntwntton  for  whieh  a  foreign  paianU  m» 
loan  ohtainad,  and  which  shall  be  "^ranfod" 
in  the  United  Kingdom  ajlor  tha  eapiraiton  of  fhm 
term  for  whieh  such  foreign  patmt  w(u  granted, 
or  woe  in  force,  ehaU  be  tff  aany  vaUditig. 

Meld  {aprming  the  deeieion  qf  the  Jfosfsr  the 
BoRs),  that  the  word  "graiated'*  r^lumd  to  the 
date  of  the  letters  pvtent,  and  not  to  the  date  of 
sedUna,  and  that  the  plaiintiff*9  pateai  mnet, 
thoTyoret  he  teihen  io  have  been  grmted  in  BopU 
1867. 

This  wvi  an  appeal  firam  a  refusal  of  the  Hester 
of  the  Bcdls  to  allow  the  defendants  in  a  pat^ 
case  to  add  to  their  defence  on  the  ground  that, 
within  fourteen  dan  before  their  application  to 
the  Master  of  the  Bolls,  the  defendants  had  dis- 
covered that  a  foreign  patent  for  the  invention  in 
question  had  been  taken  oat  in  Austria  between 
the  application  for  and  actual  sealing  c£  the  plain- 
tiffs  English  patent  The  letters  patent  wero 
dated  the  17th  Sept.  1867,  and  were  expressed 
to  be  granted  to  theplaintiff,  Carl  Holste,  for  the 
use  in  the  United  Kingdom,  of  an  invention  t<ar 
improvements  in  blast  mmaoes,  being  a  oommnni- 
oation  from  abroad.  On  the  17th  Deo.  1867,  the 
great  seal  vas  affijcsd  to  this  patent.  Before  tho 
sealing,  bat  after  the  said  17ln  Sept.  anAnstriaa 
patttit  was  taken  oat  tta  the^suue  invention,  bat 
was  allowed  to  drop  in  1870.  The  defendants  had 
put  in  thdr  answer  befove  discovering  this  fact, 
and  they  now  moved  that  they  might  be  at  Uberty 
eatha  to  file  a  snpplemsntaf  answw  raiung  tho 
question  that  the  pUnntifFs  letters  patent  for  tho 
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Umbed  Kingdom  were  gnmted  in  rnpaofc  of  an 
imventioa  first  ioTented  in  a  foreign  coontry,  and 
fay  the  snbjeot  of  a  forugn  prince  or  state,  and 
tnat  a  patent,  or  like  privilege,  for  the  exclnBiTe 
nae  or  ezeroise  of  euch.  invention  in  a  foreign 
ooontry  was  there  obtained  before  thegraut  of 
such  letters  patent  in  the  United  Eongdom, 
and  that  by  reason  of  the  expiration  of  or 
determination  of  the  term  dnnng  which  the 
patent  in  each  foreign  coantty  continued  in 
force,  all  rishts  and  privileges  under  the  plain- 
tiff's English  letters  patent  became  void ;  and 
that  the  defendants  might  be  at  liberty  to 
file  interrogatories  with  a  concise  statement  for 
the  examination  of  the  plaintiff  on  the  matters 
afivesaid ;  or  else  that  issues  might  be  directed 
■and  settled  in  the  oanse,  indnding  an  issue  raising 
the  question  aforesMd,  and  tiiat  we  plaintifi!  might 
be  oMered  to  deliver  to  the  def^idantsparticolars 
-of  the  bresohes  intended  to  be  relied  on  by  the 
plaintifE  at  the  triaL  The  question  tamed  upon 
the  Patent  Law  Amendment  Act  1852,  sect.  25, 
which  provides  that  "where  letters  patent  are 
.granted  for  a  foreign  invention,  and  a  foreign 
patent  for  such  invention  is  obtained  before  the 
ertmt  of  such  letters  patent,  the  rights  under  such 
tetters  patent  shall  cease  upon  the  determination 
<£  the  term  of  the  foreign  patent ; "  and  upon 
-sect.  24^  which  provides  that  "  any  letters  patent 
.  .  .  sealed  and  bearing  date  as  of  any  day 
prior  to  the  day  of  the  actual  sealing  thereof^  shall 
be  .of  the  same  force  and  validity  as  if  they  had 
been  sealed  on  the  day  as  of  wbioh  the  same  are 
<K[mB8ad  to  be  sealed  and  bear  date."  In  the 
oonrfc  below  the  Muter  of  the  Bolls  said: — 
**  This  wplication  is  to  add  to  a  defonoa  in  a  patent 
floit,  although  an  answer  has  been  put  in.  I 
should  have  no  difficolty  in  ^Tine  the  leave  asked 
if  anything  had  been  since  discovered  which 
was  notwiUidue  diligence  discoverable  before.  It 
is  indeed  a  matter  of  course  in  patent  snits.  I 
remember  in  a  suit  of  Benard  v.  Levineteia  (11 
L.  T.  Bep.  IS.  S.  505, 766).  in  which  I  was  engaged, 
Yice-OhancelloT  Wood  allowed  the  defendant  in 
tiie  middle  of  the  trial  of  issues  to  add  a  new  issne. 
In  the  present  case  the  defendants  say  that  they 
have  discovored  within  the  last  foartetm  daj^s  that 
a  foreign  patent  was  granted  for  the  same  inven- 
rtion  before  tbe  plaintiff's  patent  was  taken  out. 
Jjl^ow  the  25th  section  of  the  Patent  Law  Amend- 
ment Aot  says  that  where  in  the  case  a  foreign 
invention  a  bveign  patent  ia  obtained  beEore  the 
grant  of  Inters  patent  in  the  XTnitad  Kingdom, 
the  Eights  nndw  the  latt^  shall  oease  npon  tbe 
expiration  or  other  determination  of  1^  terms  q£ 
the  foreign  patent.  The  answer  to  this  applica- 
tion is  very  simple.  Tbe  foreign  patent  in  ques- 
tion was  dated  after  the  English  one,  but  it  appears 
that  it  was  obtained  before  the  English  patent  was 
aealed.  Everything,  ther^ore,  turns  on  the  mean- 
ing of  the  word  *  grant.*  I  have  no  doubt  that  it 
r^ers  to  the  date.  This  is  shown  by  the  24th 
section  -. — '  Any  letters  patent  .  .  .  sealed  and 
bearing  date  as  of  any  cuty  prior  to  the  day  of  the 
actual  sealing  thereof  shall  be  of  the  same  force 
and  validity  ob  if  thery  had  been  sealed  pn  the  day 
as  of  which  the  same  are  expressed  to  be  sealed 
and  bew  date.*  Therefore,  for  the  purpoeea  of 
the  Act  the  jiatent  is  to  be  read  as  if  sealed  on  tbe 
date  which  It  bears;  if  it  had  been  sealed  on  that 
date  it  would  have  been  then  granted.  This 
motitm  will  according  be  refused  with  costSi  bnt 
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the  plaiatiff  must  deliver  parfacnlars  of  faseadMB." 
Upon  tiio  Kppati, 
Atton,  Q.O.  and  F.  0.  J.  JTiOar  for  the  s^wl' 

lants.  contended  that  the-  point  now  raraed  ma 
not  fViTokms,  but  of  substanoe.  Section  24  <Ud  not 
have  the  e£fecfe  of  ante-datong  ihe  patent  when^ 
as  in  this  case,  a  fbrdgn  patent  had  been  obtahiai 
between  the  application  for  a  grant  and  the  date 
of  sealing  the  letters  p^ent,  Itaving  rcoard  to 
sect  25,  which  on  grounds  public  poucy,  wu 
framed  for  the  purpose  of  preventing  ftnwitn 
patentees  who  did  not  first  apply  for  a  patent  ia 
this  country  from  obtaining  procection  for  their 
invention  beyond  the  duration  of  their  foreign 
patent. 

Dauey,  Q.O.  and  J.  HeniUraon,  for  the  plaintiiE, 
were  not  called  upon. 

Jambs,  L.^.,  was  of  opinion  that  this  litigation 
was  frivototts.  He  had  no  doubt  on  the  eonstnuH 
ti<Hi  of  the  Aot  of  Bariiament.  lb  was  ciasriy 
expressed  in  sect.  84  that  for  all  purposes  <tf  the 
Act  letters  patent  sealed  and  bearing  date  as  oE 
any  date  prior  to  the  day  tiie  actual  sealing 
thereof  should  be  of  the  same  foroe  and  validity  as 
if  they  had  been  sealed  on  the  day  as  of  which  the 
same  were  expressed  to  be  sealed.  The  plaintiff's 
patent  must  be  taken  to  have  been  "  grwtted  "  on 
the  17th  Sept.  1867,  and  the  sfipeal  motion  most 
be  reftised  with  costs. 

BAQaALLA.T,  J.A  was  of  the  same  opinion. 

BaufWELL,  J.A,  in  oonourring,  deairBd  to 
state  that  he  was  in  no  way  influenosd  fay  tlw 
lateness  of  the  appeal. 

Solicitors,  J.  S.  UitUr;  Prit6kar^  SngUfiM, 
and  Co. 


HIGH  COURT  OF  JUSTICE. 

OHANOEBT  DIVISIOKi 
(Befora  The  Mastbs  or  ihb  B(»u). 
Aug.  2  and  S. 
Fbtbb  v.  Mokland.  (a) 
Sitceestion  duty — Beowaionary  charge — Sueeemtit 

Duty  Act  (16  ^nVicLc  51.) 
By  a  seUlement  an  eaiate  toot  limittd  to  ntdb  met 
as  J),  and  Jna  ton  0.  should  jointly  appoint,  tmi 
subject  thereto  to  the  use  of  D.  for  life,  viA  (v- 
maittder  to  0.  for  life,  ufith  remainders  ottt. 

C.  'e  life  estate  became  vested  in  the  plaxntiff,  tske 
contracted  to  seU  it  to  D.  in  consideration  tf 
15,0001.,  to  be  paid  down,  and  52,0001.  to  bepof- 
able  on  the  death  of  D.,  and  to  be  secured  on  As 
estate;  and,  in  pursuance  of  th<U  contra^  D. 
and  0.,  tn  eawrewe  ((f  thejoini  power  of  atawAiA' 
men<,  eAoryed  t&e  e«taf e  viA  £m  ««h»  of  62,00l>l., 
pay(^oatJ^daatii<i/'27.  Thsplainl^  haniitq 
eonfrooted  to  sell  ifcis  r«Mr«tunary  t^/mge  to  w 
<I^«ndante,  ihxig  ratted  tta  o^eefton  Aoi  o»  fts 
wa^  qf  D.,  tnuoesnon  diUy  «nwU  bseoNW  p^ 
ahU  on  the  52,0001.  In  an  actum  for  ^psafa 
•performance  of  the  contracifwr  saie. 

Meld,  that  the  transaction  betwem  the  plainiiff  and 

D.  being  a  bond  fide  sale,  no  sueeession  duty  wraU 
be  payable  on  the  52,0001.  upon  the  death  of  D., 
and  that  the  tide  was  good. 

This  was  an  action  to  enforce  spedfto  perfornanoe 
d  aa  agreement  to  purchase  a  reTenaonsiT 
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dbu)^  FowdeElAin  Castle  Eatates,  in  Botod- 
Airs,  were.  W  a  mttlement,  limited  to  anch  nses 
aa  the  SmA  ai  Devon  and  Lord  Gourtenay  shonld 
jointly  appoint,  am)  Butrject  thereto  to  the  use  of 
Earl  ttt  Devon  for  life,  with  remaindeis  orer, 
LtHrd  Coartenay'a  life  estate  became,  by  virtue  of 
a  mortf[»^  and  foreolosore  deoree,  vested  in  a  Mr. 
!lhyer,  and  passed  nnder  his  will,  at  his  death,  to 
hiB  widow,  the  plaintiff,  who  contracted  to  sell 
the  reversionary  life  estate  of  Lord  Coortenav  to 
^e  Earl  of  Dervon,  in  oonaideralion  of  15,000!.  to 
he  paid  down,  and  52,0001.  to  beoome  payable  on 
the  death  of  the  Earl  of  Devon,  and  to  be  secnred 
rnxm  the  estate.  In  porsnaooe  of  that  o«ibract 
the  Xarl  of  Devon  and  LordOonrfeenay.itt  exercise 
of  the  joint  power  of  appinntment  connained  in  the 
■Bttlement,  charged  the  eatate  with  &e  tnim  of 
53,0002.,  payable  on  the  death  of  the  Earl  of  Devon. 
The  pl^ntm  had  now  contracted  with  the  defen- 
dants for  the  sale  of  this  reversionary  charge  to 
them>  and  they  took  the  objection  that  on  the 
deadt  of  die  Earl  of  Devon,  snccession  dnty  would 
beoome  payable  on  the  52,0002.,  and  this  action 
was  brot^^t  to  have  that  qneation  determined. 

Chitty,  Q.C.  and  Bigby  for  the  plaintiff  argued 
that  the  traosaotion  with  the  Earl  of  Devon  was 
a  bond  fide  aide»  and  that  snooeaaion  dnty  would  n<^ 
become  payable  on  the  Earl  of  Devon's  death. 

iWoy,  Q.G.  and  Aidd^e  for  the  defendanta. 

Xhe  loUowing  ouee  were  oited: 

In  2to  P«yto»,  7  H.  ft  IT.  965 ; 
^Honuy^a«MraI  v.  rifoerton^  H.  A  K.  806 ; 
.AttonwyOMwrvt  v.  #toy«r.  8  H.  L.  0. 150 : 
£eid  Bngbnok*  v.  Attonut  Q«mdl,  9  H.  L.  0. 477. 

JuBKEt,  M.B.— The  case  no  doubt  ia  one  of  the 
very  greatest  possible  importance,  because  it  calls 
for  the  dflcisitm,  for  the  first  time,  on  a  question 
iHiieh  must  constuitly  arise,  and  which,  on  a 
oonaideration  of  the  Act,  evidently  must  be  deter- 
mined on  a  general  view  of  its  meaning,  and  not 
on  any  nice  criticiBm  of  any  particular  section,  the 
mode  <rf  conatmction  which  has  been  adopted  as 
regarda  this  Act  by  the  House  of  Lords  in  Lord 
Sutonn's  case.  The  real  question  I  have  to  decide 
ia  this,  does  a  conveyance  or  assignment  by  way 
of  iond  Ade  sale,  come  within  the  provisions  of  the 
Act  of  Parliament  P  That  is  really  the  questicjn. 
Hie  fwits  are  not  vei^  oomplioated;  but,  as  it 
appears  to  me,  they  raue  thst  question,  and  that 
qneation.  only,  and  the  substantial ,  facts  are  these : 
Lord  Devon  was  tenant  for  life  ot  the  Fowderfaam 
Oaatle  Eatatra,  in  DeronahiTe,  and  his  son,  Lord 
Conrtenay,  was  tenant  for  life  in  remainder. 
Both  tenancies  for  life  were  preceded  by  a  joint 
power  of  appointment  exercisable  by  Lord  Devon 
and  IfOrd  Courtenay.  Lord  Conrtenay's  estate 
had  beoome,  by  assignment,  that  is,  by  virtue  of 
a  mortgage  and  foreclosure  deoree,  the  absolute 
property  of  a  Mr.  Fryer,  and  passed  nnder  his 
will,  at  his  death,  to  Mrs.  Fryer,  who  Was  there- 
fore ahsolnte  owner  of  the  reversionary  life 
intereat  of  Lord  Courtenay,  and,  by  virtue  of  that 
ahatrfnte  ownership,  could  have  prevented  any 
exercise  of  the  joint  power  by  Lord  Devon  and 
Lard  Courtenay  witbont  her  assent  In  that 
poeiiion  ci  matters  lbs.  IWer  contracted  with 
Lord  Deren  to  aell  to  him  uie  revenioDary  life 
mtmtB  of  Lord  Conrtenay  in  oonrideration  of  a 
anm  ai  62,0001.,  a  reversionary  sum  to  be  paid 
after  Lord  Dertm'a  death,  and  to  be  charged  on  the 
•stetay  aztd  of  a  sum  of  15,0001.  to  be  paid  down- 


That,  tiwrefore,  was  a  simple  sale  for  money  down^ 
and  money  payable  on  the  pnrohaser's  decease, 
Uu)  latter  sum  of  money  to  be  secured  by  a  charge- 
on  an  estate.  It  is  a  pure  fnd  simple  sale.  It  is  a 
very  common  case,  where  a  sale  is  made  in  con- 
sideration of  a  fntnre  payment,  to  secure  the  pay- 
ment in  some  way  or  another.  The  mode  of 
secnring  the  payment,  whether  by  a  charge  on  the 
estate  sold,  or  on  any  other  estate,  seems  to  be 
quite  immaterial  considering  the  natnre  of  the 
transaction.  It  was  a  simple  sale  of  the  life  estate 
for  money  to  be  secured  m  a  particular  wa^ .  In 
pursuance  of  that  contract  (Lord  Devon  beu^  in 
eqnity  the  owner  of  the  life  estote  of  Lord  Conrte- 
nay, the  feMer  as  to  the  exerdse  of  tiw  joint 
power  was  removable).  Lord  Devon  azid  Lord 
Oonrienay,  in  exenuse  of  the  joint  power,  diatned 
the  estate  with  the  53,0001.  payable  on  the  deoease 
of  Lord  Devon;  and  Mrs.  Fryer  having  oontraoted 
to  sell  tilat  52,0001.  charged  in  reversion  on  tJie 
estate,  the  purchaser  objects  to  the  title  on  the 
ground  tha^  on  the  death  of  Lord  Devon,  succes- 
sion dn^  will  be  payable  on  the  52,000Z.  As  I 
said  before,  that  raises  the  simple  question 
whether,  on  a  sale  ont  and  out,  for  that  is  what  it 
was  as  regards  the  charj^,  succession  dnty  is  pay- 
able at  aC  Now  what  is  the  object  of  the  Succes- 
sion Duty  ActP  The  Act  is  for  granting  Her 
Uajesty  duties  on  sucoession  to  property  and  for- 
altering  oertun  provisions  of  the  Act  chai^ng; 
duties  on  legacies  and  shares  of  personal  estates. 
The  soooession  duties  aie  provided  hj  the  10th 
seotioa  to  be  payable  at  dUEorent  rates  aooording- 
to  rela^onahip  oi  ^  sacceesor  to  the  prede- 
oesBor;  a  lineal  desoendant  pays  1  per  cent,  and 
so  on,  and  a  steaneer  pays  10  per  oent.  Lotting,, 
therefore,  at  the  Act  as  a  whole,  it  is,  in  £sct, 
an  Act  to  grant  a  duty  of  succession  to  pro- 
perty by  jperaona  succeeding  to  gratuitous  life 
estates.  That  is  the  ol^ect  of  the  Act.  The  only 
exception  that  I  can  find  to  that  in  principle  is,, 
that  a  marriage  consideration  is  treated  as  if  it 
were  a  gratuitous  title  for  this  purpose.  That 
kind  of  contract  which  is  made  on  mfuriage  to- 
provide  for  the  issne  is  treated  as  saccession. 
That  seems  the  general  intention  of  the  Act.  Now 
it  is  opposed  to  that  intention  that  a  pnrchaser 
for  value,  who  has  paid  the  full  valne  of  the  pro- 

eerty,  is  to  pay  the  duty  besides.  He  has  alrwuJy 
ought  it,  and  he  gets  nothina  hy  the  death  of 
or  ailing  in  of  the  life.  On  the  death  of  tho 
person,  or  the  ^ing  in  of  the  Ufe,  the  property, 
comes  into  possession.   It  is  bonght  and  paid  for 

f robably,  according  to  the  terms,  at  its  f  uU  valne. 
t  would  be  an  unfair  thing  to  make  him  pay  a 
tax  to  the  Crown,  and  it  would  be  very  singmar 
to  make  him  pay  a  tax  graduated  according  to  his 
relationship  to  the  vendor,  so  that  if  a  mac  bought 
by  auction  who  happened  to  be  the  son  of  the 
vendor,  he  should  pay  1  per  cent.,  and  if  a 
stranger  bonght  he  should  pay  10  per  cent.  It 
does  appear  to  me  -that  I  should  be  going  against 
what  I  conceive  to  be  the  purview  of  the  whole 
Act  to  say  that  a  conveyance  or  assignment  on  a 
bond  fide  sale  was  within  it  at  all.  Therefore,  I 
approaoh  the  Act  with  the  impression  that  it  is 
not  intended  to  impose  a  new  tsz  on  alienationa. 
The  next  question  is,  what  are  the  words  of  the 
Act  P  beoanse,  whatever  my  views  msy  be  of  the 
general  meaning  of  an  Act  <x  Parliament,  ol  course 
I  must  have  regard  to  the  words.  Now  the  words 
in  whiofa  it  is  songht 
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the  words  ia  the  aeoond  section  of  the  Act.  If  it 
is  not  included  within  that,  it  is  not  included  in  »ny 
other  section.  This  aeotion  is  as  follows :  "  Ereiy 
past  or  fatnre  disposition  of  property  by  reason 
wheret^  any  person  has  or  ahtdl  beoome  beiu- 
flcially  entitled  to  any  property  or  the  income 
tiiereof  npon  the  deaUi  oi  any  jienoa.  djing 
«£ter  the  time  appointed  for  the  commenoement  <tt 
this  Act,  either  immediately  or  after  any  interral, 
either  certainly  or  contingently,  and  eiwer  origin- 
ally or  by  way  of  snbstitntive  limitation ;  and  every 
doTidation  by  law  of  any  beneficial  interest  in 
property  or  the  income  thereof,  npon  the  death  of 
any  person  dying  after  the  time  appointed  for  the 
commencement  of  this  Act,  to  any  other  person, 
in  possession  or  expectancy,  shall  be  deemed  to 
liave  conferred  or  to  confer  on  the  person  entitled 
by  reason  of  a^^sooh  disposition  or  devolation  a 
anooesaion."  What  the  Act  means  is  property  in 
poeaession  .to  which  any  person  has  or  shall 
beoome  beneficially  entitled,  bat  it  does  not  say 
00.  A  man  beoomaa  ben^cially  Mttitied  to  pro- 
perty  in  one  sense  ondonbtadly  before  he  gets  mto 
{KMseesion.  The  aeotion  goes  on  **  and  uie  term 
*  snocesBor  *  shall  denote  the  person  so  entitled  and 
the  term  *  predecessor '  shall  denote  a  setUw.  dis- 
ponor,  testator,  obligor,  ancestor,  or  other  penon 
from  whom  the  interest  of  the  snccessor  is  or 
shall  be  derived,"  Now  what  is  the  posuble 
meaning  of  these  latter  words  P  How  can  it  be 
eud  that  the  interest  of  the  purchaser  is  derived 
from  the  vendor  P  He  does  not  deHve  it  from  the 
▼endor,  he  derives  it  from  his  own  money  which 
bought  the  proper^.  It  seemR  to  me  a  stmining 
of  langnase  to  say  that  a  purchaser  for  value 
derives  his  interest  from  the  vendor.  A  person 
spealciDg  of  a  horse  which  he  had  bought  for 
money  would  not  say  that  he  derived  the  horse 
from  the  horse  dealer,  but  that  he  bought  it  with 
bis  money.  That  is  his  title  to  the  horse.  His 
title  as  purchaser  is  the  title  of  a  man  who  has 
derived  oia  interest  from  hia  ondlsbonld 
say  it  woold  be  a  most  extraordinary  nee  of 
longnage  to  say  that  he  derived  his  interest  in  the 
horae  aom  the  horse  dealer.  If  he  did  derive  it 
from  the  horse  dealer,  why  not  from  the  horse 
breetkr,  who  sold  it  to  the  horae  dealer.  I  do  not 
see  how  far  yon  are  to  go  if  this  is  tiie  sort  of 
derivation  meant.  The  man  who  bought  it  for 
mone^  did  not  derive  it,  in  that  sense,  from 
Anything  bat  his  money.  In  my  opinion  the  &ir 
meaoiog  of  those  words  at  the  end  of  the  second 
section  cannot  be  construed  so  as  to  include  a 
bond  fide  purchaser  for  value.  Therefore  I  think, 
both  on  the  fair  construction  of  the  wording  of 
(he  Act,  and  a  fair  regard  to  the  purview  of  the 
Act,  that  the  section  does  not  include  an  assign- 
ment for  v^ue  in  mon^  or  monk's  worth.  That 
being  my  opinion,  I  sluU  decide  that  the  titia  was 
good.  But  wenextthiDgtoomsideriswhether there 
are  on^  dectsuma  the  other  way,  beoanae,  whatever 
my  opmion  about  the  Act  of  Parliament  mi^ht  be, 
if  ^ere  are  decisions  in  ctmfliot  with  it,  I  might  be 
bonnd  by  those  decisions.  In  the  first  place  there 
are  several  decisions  which  seem  to  cottfirm  the 
view  which  I  take  of  the  Act,  that  is  to  say,  casea 
where  a  disposition  waa  made  by  the  pnrotuuer  on 
a  purchase.  The  qnestion  arose  who  was  the 
"  predecessor,"  and  it  was  held  that  if  a  person 
bought  for  valooble  oonsideration,  either  money  or 
money's  worth,  and  instead  of  taking  a  conveyance 
to  himself  direct  took  a  ooav^yonoe  by  way  of 
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settlement  on  himself  and  others  in  aacoeesion, 
that  he  was  a  settlor ;  that  is,  that  the  title  wis 
derived  from  the  purchaser  and  not  from  the 
vendor.  I  may  cite  on  this  qoeBtion  Se  JeiJem- 
«0M  (24  Bear.  64)  which  waa  foUowed  by  AUorMg- 
OmwalY.Bakm' {/It's. his.  1%).  I  may  s^ that 
in  both  those  oaaee,  th600nsida«tion  was  mansj^ 
worth  rather  than  aotnal  money  paid  down;  bit 
they  do,  notwithstanding  that,  confirm  t^  doc> 
trine  that  the  derivatim  of  title  is  not  from  tJia 
vendor  but  from  the  purchaser ;  in  othw  wwda; 
that  the  vendor  cannot  in  any  sense  be  the  pre- 
decessor. The  only  other  case  which  at  all  bears 
on  the  snbject  is  Floyer  v.  Banket  (3  De  G.  J.  A 
S.  311),  where  Lord  Westbory  says  this  *'In 
framing  the  Act,  the  word  'succession'  was 
adoftted  for  the  purpose  of  denoting  any  property 
passing  upon  d«itfa  from  one  person  to  another  irf 
virtue  of  any  gift  or  desoent,  or  of  any  oontraot 
not  bein^  a  bond  fide  contract  of  porcbue  "—that 
dictum  18  exactly  in  aooordance  with  the  view 
I  take—"  SConey  or  property,  the  right  to  reo«TC 
or  possess  which  might  arise  npon  death  under  a 
contract  made  bond  fide  in  return  Ihr  other  mousy 
or  pn^ty  was  not  as  between  the  oontraoting 
parties  to  be  treated  as  a  succession,  but  it  was  not 
mtended  to  except  property  arising  upon  death 
under  contract  for  Tunabla  considention  gn^ 
erally."  Then  he  goes  on  to  deal  with  the  17th 
Beotion  which,  I  admit,  raises  some  difficulty  as  to 
the  oonstrnction.  Therefore,  so  fiftr  as  regaras  the 
decisions  they  do  not  militate  againat  tJw  proposi- 
tion which  I  think  is  correct,  bat  rather  favonr  it. 
though  none  of  the  decisions  are  precisely  in 
point.  Then  arguments  were  raised  on  die  17th 
section  of  the  Act  which  I  must  for  a  moment 
advert  ta  It  was  said— if  that  is  the  coneot 
view  of  the  Act  what  was  the  17th  section  put 
in  for  at  all  P  It  begins  "  No  policy  of  insonmoB 
on  the  lifh  of  any  peraim  shall  create  the  relation 
of  predeoaasorand  soooesam-  between  the  insuiera 
and  the  assored  or  between  the  assurers  and  ai^ 
assignee  of  the  assured."  No  doubt  yon  mi^ 
have  a  gratuitous  policy  <^  insuranoe,  but  I 
do  not  think  it  is  fair  to  thd  Le^lators 
to  imagine  or  suppose  that  they  contemplated  ai^ 
Buch  case.  I  must  read  tlw  wwde  "  policy  ot 
iusarance"  there  to  mean  a  foliey  of  inauranoe 
effected  in  the  ordinary  war  in  consideration  of  a 
premium  or  premiums.  If  that  is  so,  that  is  a 
contract  for  i^oney  without  doubt.  It  is  a  pur- 
chase  ot  a  reversionary  sum  in  conaideratioa  ot  a 
present  payment  of  money,  or,  as  is  generally  the 
case,  on  the  payment  of  an  annuity  during  the 
life  of  the  person  insuring.  It  is  clearly  a  oiwtnct 
which  could  not  be  fairly  described,  as  I  read  it, 
as  a  disposititm  of  propertjr  at  all ;  beomse  a  mere 
covenant  to  pay  money  is  not  a  diaposiciaa  n( 
property  in  Uis  ordinoiy  sense.  The  insuiannw 
company  does  not  die,  and  tbwsf  ore  a  oovoant  to 
piV  money  on  the  deiriih  of  aome  other  penon  m  a 
mere  contract  to  pay  moneiy.  It  is  no  dispuntiaB 
of  the  property  of  the  insaranoe  oompony,  or  of 
anybody  else.  It  does  not  appear  to  me,  thereforob 
to  be  within  the  words  of  tne  first  port  of  ths 
2ud  section,  any  more  then  it  ia  wi^tin  the 
second  part  of  2Dd  section.  Why  it  m* 
excepted  I  do  not  know.  It  probably  was  exc^ited 
to  quiet  the  fears  of  pwsons  interested  in  insar- 
anoe companies.  But  if  I  am  right,  it  was  not 
required  as  not  hang  within  either  braaoh  of  the 
2na  section.  The  17th  seotion^oes  00,  ".And  no 
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bond  or  ooatract  nttde  by  any  person  bond  fiHe 
tta  TdiHUe  oouklention  in  money  or  money's 
wnth  after  tiie  death  ot  any  other  pmon,  ahalt 
create  tba  rdation  of  predeoessor  and  BuocesBor 
between  the  pwaon  makinff  snch  bond  or  contract 
and  tbeperwn  to  or  wi^  wnom  the  saihe  ihall  be 
made."   The  same  observations  apply  to  that.  A 
bond  or  contract  for  the  payment  of  money  is  not 
a  disposition  of  property.   It  might  have  been  in 
one  sense,  if  it  baa  been  the  death  of  the  person 
himself,  because  it  ffires  a  right  against  his  assets : 
bat  this  is  on  the  death  of  any  other  person, 
therefore  it  remains  a  bond  or  contract  to  toe  end. 
Why  it  was  pnt  in,  I  cannot  say,  except  that  it 
mast  have  been  put  in  by  way  of  precaution,  as 
in  the  case  c£  policies  at  insoruioe.   I  cannot  find 
that  Mther  of  the  things  ncepted  are  witiiin  the 
proTiaion  from  which  tbey  are  intended  to  be 
exeeptad.  Tt»  aeoticm  then  goes  on,  "Bat  any 
disposition  or  derolation  of  the  mon^  payable 
nnder  raoh  polioies,  bond,  or  contract,  if  other- 
wise aooh  as  in  itself  to  create  a  snccession  within 
tibe  proTisiotts      this  Act,  aball  be  deemed  to 
oonfer  a  snooeesion,"   These  words  are  not  wanted 
eititer.   I  admit  that  the  first  part  of  the  section 
was  not  wanted,  bat  the  persons  who  ai^ae  that 
the  first  part  was  wanted  mast  show  that  the 
latter  part  was  wanted.   Nothing  can  be  clearer 
than  that  a  settlement  of  money  payable  is  a 
settlement  of  property  within  the  ordioarT  mean- 
ing of  the  term,  and  in  fact  there  has  been  an 
express  dedsion  that  a  policy  of  insnrance  itself 
was  property  thoagh  the  liability  to  pay  the 
moosy  may  not  be  a  disposiUoo  of  property.  But 
I  thixik  toat  in  constming  an  Act  of  Parliament 
ia  which  provisions  are  inserted  that  are  not 
ahaolntely  reqnired  bnt  by  way  of  oantion,  it  is 
fay  no  means  necessary  to  infer  that  beoanse  these 
proriaioas  are  pat  in  eveiything  not  included  in 
the  exoeptioDs  are  to  be  included  in  the  general 
provision  in  the  Act,  and  which  by  itself  woald 
not  inelode  the  thing  excepted.   It  appears  to 
me,  therefore,  that  the  argument  on  uie  17th 
section  does  not  assist  the  case.   The  only  other 
ailment  was  an  argnment  on  the  7th  and  15th 
section.   The  7th  section  is  as  follows :  "  Where 
any  disposition  of  property  not  being  a  bond  fide 
saw,  ana  not  oaoferring  an  interest  expectant  on 
death  on  the  person  in  whose  fovoor  the  same 
•hall  be  made,  shall  be  accompanied  by  the  reser- 
Tatifm,  or  assurance  of,  or  contract  for  any  benefit 
to  the  grantor  or  any  other  person  for  any  term 
of  life/'  then  the  benefit  reserved  shall  be  a  snc- 
oeaaion.  ^e  object  is  plain  enough ;  it  was  to 
pment  a  man  conveying  the  &e  reaerving  to  him- 
self  m  lifiB  interest.    Bat  it  ezoepts  a  oond  fide 
sale^  and  of  ooarse  the  argnment  was,  if  all  bond 
fide  sales  are  excepted  why  are  the  words  "  not 
bans  a  b<md  fide  sale  "  put  in  P   I  cannot  say. 
Bnt  I  cannot  read  those  words  as  meaning  any- 
thing more  than  that  thev  were  intended  to  show 
that  any  attempt  of  tnis  kind,  any  attempt 
gnitaitoasly  to  reserve  a  life  interest  to  the 
original  owner,  should  be  deemed  to  create  a  suc- 
cession.   I  agree  that  it  was  not  absolutely  neoes- 
aary  pohi^u  to  except  a  bond  fide  sale.   lb  was 
merely  forioal  to  eoccept  it,  sad  northing  can  be 
derived  in  the  shape  of  argument  from  that 
aeotioD.  As  regards  the  15th  section,  it  seems  to 
mOt  that  if  there  is  any  a^ment  at  all  on  that 
mOion,  it  ia  in  ftvonr  <A  the  view  I  takSL 
Xbe  object  and  meaning  of  the  16th  section  is 
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this,  that  where  a  perstm  bu^s  an  existing  suooes- 
siott  he  shall  pay  the  original  duty,  that  ia,  the 
duty  that  would  have  been  paid  by  the  suooeasor 

if  there  had  been  no  purchase.  But  it  seems  to 
me  to  show  that  the  fmmers  of  the  Act  never  in- 
tended to  look  at  the  relationship  between  pur- 
chaser and  vendor,  because  that  would  have  made 
the  rate  depend  on  his  consanguinity,  whereas 
the  Tftte  does  not;  it  is  still  to  depend  on  the 
consanguinity  of  the  original  owner  of  the  suc- 
cession ;  in  other  words,  they  do  not  consider 
that  the  mere  fact  of  a  purchase  is  to  create  a 
new  succession  or  alter  the  matter  at  all.  It  is 
not  a  very  strong  argument  either  way,  but  as 
far  as  it  goes  I  thmk  it  is  in  favour  of  the  view  I 
adopt.  On  the  whole  I  am  of  opinion  that  suc- 
cession duty  ia  not  payable  on  this  bond  fide  sale, 
and  consequently  the  title  is  good. 

Solicitors :  Kmgtford  and  Dorman ;  Baddi^, 
Cater,  and  Martintau, 


Friday,  Nov.  3. 
Niwiuif  V.  FiEECT.  (a) 

Legaeiee—Nwnher  of  legatees — MietaJee  w  ntMi&flr 

— Evidence  as  to  identity. 
A  teetatrix  bemuathed  to  "  Mre.  W.,  vndoto  qf 
W.  W."  loot.,  and  to  each  of  her  three  children 
a  Uke  «um  of  lOOL   At  the  date  of  the  toUl  Mre. 
W.  had  mcvrried  ogatn,  one  P.    She  had  had 
three  children  by  W.,  one  of  whom  had  died 
before  the  date  of  the  vHU,  but  not  to  the  know 
ledge  of  the  testatrix.   By  her  teeond  kusband 
ehe  had  svd  children,  aJl  Uvvng. 
Sdd,  that  the  two  children  by  W.  were  alone 
entided.    The  rule  ihat  when  there  ie  a  mietake 
in  the  number  of  a  does,  io  each  of  whom  a 
legaey  ie  beqeaUied,  aU  the  members  ef  the  daee  , 
take  although  more  than  the  number  meetfiad  in  ' 
ihe  uiU,  ie  only  a  preettmption  of  urn  which 
may  he  rebutted  eiSter  by  the  wHl  iUOf  or 
by  axfrtniM  eoidmee. 
SuzABiro  "ExxxolT  made  her  will  dated  8th  Aug* 
1873,  whereby  after  bequeathing  sundry  legacies 
she  bequeathed  to  "Mrs.  .  .  .  Waldan,  widow  of 
the  Lite  William  Walden,  lOOL,  and  to  each  of  her 
three  children  a  like  sum  of  1001." 

The  testatrix  died  on  the  7th  Oct.  1874  without 
having  revoked  or  altered  her  said  will,  which 
was  duly  proved  by  the  executors  there<tf. 

At  the  date  01  her  will  there  was  no  such 
person  as  Mrs.  Walden,  widow  of  William  Walden. 
William  Walden  married  in  1846  Mary  Ofiard, 
and  died  in  1857.  His  widow  was  married  in 
1858  to  William  Joseph  Footer,  who  is  still 
living. 

Urs.  Walden,  now  Mrs.  Punter,  had  five  ohH- 
dnn  by  her  first  hnsbaod.  Two  died  in  earlv 
in&noy.  The  others  were  Elisabeth  Mar^  Wal- 
den, who  died  in  1870.  at  the  age  of  nmeteen 
years ;  Emily  Lanra  Walden,  now  Drew,  who  is 
still  living  i  and  Ann  Lois  Walden,  now  HDl,  atUl 
living.  By  her  second  husband  she  has  six  ohU- 
dren  now  living. 

The  biU  was  filed  12th  Hardh,  1875,  by  the 
executors,  for  the  administration  of  the  estate, 
and  the  only  qne&tion  of  taw  which  arose  was'npbn 
the  ccmstmctton  of  Uie  gift  to  the  three  duldren 
of  ]£n.  Walden.  The  £fendant8  were  four  cf  the 
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nexfe  of  kin,  who  voto  interested  in  the  rendnaiy 
estate. 

.Andrew  Thornton  fm  the  plafaitifiif  the  execn- 

toara. 

Fieeher,  Q.C.  and  3^nm$  for  the  oluldren  of 
Hr.  and  Mrs.  Punter. — The  nsn^  nile  applies  that 
where  there  is  a  mistake  as  to  the  number  of 
children  all  take,  the  nnmber  being  looked  npon 
as  a  miatake,  and  alt  being  equally  objects  cf  the 
testator's  boanty  [Jesssl,  M.B.— Is  there  any 
case  where  that  doctrine  applies  in  which  there  is 
oontranr  eridenoe  of  intention?  Ohitty,  Q.G., 
referred  to  Hawkins  on  Wills,  p.  62.] :  {Daniel  v. 
Daniel,  3  De  G.  &  Sm.  337.)  [Jbsbbl,  M.E.— I  see 
the  Yioe- Chancellor  Knight-Brace  in  that  case 
says :  "  If  the  testatrix  herself  could  interfere  hhe 
would  probably  reverse  my  decision."  That  is 
rather  strong  language  for  a  judge  to  hold.  As  Ur. 
BAwkins  pots  it,  two  thmga  are  assumed :  Fint, 
that  thegift describes  the lefjatees as diildren of 
A.  B.  Here  it  is  one  of  the  questions  in  the  case 
whether  they  are  the  children  of  A.  B.  And 
secondly,  if  tbey  are  A.  B.'b  children,  and  the 
number  is  incorrect,  evidence  is  admiseible  as  to 
who  was  intended  to  take.  Chitty  referred  to 
Wrightaon  v.  Oalvert,  1  J.  &  H.  250.]  But  which 
three  of  the  eight  children  are  to  takeP  The 
plaintiffs  ask  yonr  Lordship  to  say  that  two 
children  only  are  to  take ;  the  gift  is  to  three. 
[Jessil,  H.B.— a.  B.  has  two  childroi ;  there  is  a 
gift  to  three  of  1001.  each ;  or  there  were  three  and 
one  has  died.  Is  it  not  a  gift  to  each  of  the  two  ?] 
That  is  not  this  case.  It  turns  out  there  are  eight 
children ;  which  are  the  three  intended  P  Jarman 
Vol.  II.  158  pats  it :  "It  often  happens  that  a  gift 
to  tdiildvttn  describes  them  as  consisting  of  a 
necifiad  number,  which  is  less  than  the  nnmber 
found  to  exist  at  the  date  of  the  will.  In  such 
oases  it  is  highly  probable  that  the  testator  has 
mistaken  the  aotnal  number  of  the  children,  and 
that  his  real  intention  is,  that  all  the  children, 
whatever  be  their  number,  shall  be  included. 
Sach  accordingly  is  the  established  construction, 

,  the  numerical  restriction  beingwholly  disregarded.' 
Indeed,  unless  this  were  done,  the  gift  must  be 
void  for  uncertainty,  on  account  of  the  impossi- 
bility of  distinguishing  which  of  the  <diildren  were 
intended  to  be  described  by  the  smaller  number 
specified  by  the  testator.^*  [Jbssel,  M.B.  — 
First,  Jarman  has  forgotten  the  question  of 
evidence.  There  may  be  evidence  to  point  out 
the  objects  intended.    Next,  he  has  forgotten 

.  whether  there  may  not  be  something  in  the  will 
to  oositrol  the  general  role.  His  proposition  is 
toowide.  TbereianoUrs.  Waldenatall.  There 
ia  a  person  who  once  fiUed  that  ohara(^r,  and 
■he  had  children.  Your  children  never  were  Mrs. 
Walden's  children.]  He  refisiTed  to 

Criichett  r.  Toynfoti.  1 B.  ft  U.  Ml ; 

fipMuwrv.  H'anl,82  L.T.Bflp.N.  8.702;  L.  Sep. 

9Eq.507j 
Cort)«v  V.  Hibbert,  19  Tesej,  229} 
TeatM  T.  Ttats,  16  B»v.  170 ; 
Lw  T.  Lee,  10  Jnr.  JS.  8. 1041 ; 
Barrinffton  V.  TriMtram,  0  Tessy,  MS. 
Ohitty,  Q.C.  and  Warmingtont  for  the  defen- 
dants, and  Roxburgh,  Q.G.  and  Btuh  for  next  of 
kin,  having  liberty  to  attend  proceedings,  were 
not  called  upon. 
Jbsssl,  M.B.— I  must  say,  notwithstanding  the 

fissure  of  the  authorities  which  have  boon  cited, 
am  of  opinion  that  I  am  oompeJled  bj  aatiuzity 


to  decide  as  I  do.  The  testatrix  had  a  half  brothsr,. 
William  Walden,  who  married  and  died  in  her 
lifetime,  and  to  her  knowledge  leffc  ohikbeo.. 
There  were  five  children.  Two  died  in  eariy  ia- 
fiuicy;  there  are  two  now  living;  the  third  died 
at  nineteen.  It  further  appears  that  the  testatrix 
kept  up  friendly  intercourse  with  her  brotiut's 
widow,  who  had  married  again.  That  intercoozie 
ceased  in  1867.  It  is  clear  that  np  to  tbeyeur 
1667  the  testatrix  was  aware  that  her  brother's 
widow  had  three  children  living,  and  had  married 
again  and  had  children  by  Mr.  Punter,  bar  second 
husband.  The  will  was  made  on  the  8th  Aug. 
1873.  It  gives  to  Mn.  Walden  (she  leafss  a 
blank  before  the  name)  lOOL.  and  to  eaeh  of  her 
three  children  a  like  sum  of  lOOL  The  only 
further  evidfloeeia,  that  the  testatrix  died,  aad  that 
on  her  death  there  was  no  Ura.  Walden  in  ant* 
ence,  and,  consequently,  there  were  no  pwsuu 
ansvrering  to  the  description  of  children  of  Mrs. 
Wslden.  There  is  parol  evidence,  shewing  in 
addition  to  what  I  have  said,  that  the  testatrix 
made  inquiries  about  three  years  before  the  date 
of  the  affidavit,  i.e.,  some  time  in  the  year  1872.  At 
all  events,  it  was  not  very  long  before  Aug.  1873. 
She  inquired  "  where  JSjurj  (William's  widow  that 
was)  lived,  and  how  many  children  she  had."  It 
is  obvious  that  the  testatrix  did  not  know  the  state 
of  the  family.  I  think  there  is  no  evidence  to 
show  that  she  ever  knew  oE  the  deaUioC  Mm  Wat 
den's  daughter.  Then  is  evidenoe  to  someodeul 
that  she  was  ignorant  of  the  nnmber  of  ohildrutof 
Mary,  "  William's  widow  that  was."  She  had  been 
a  widow  and  ceased  to  be  so.  Beyond  what  I  hare 
stated  there  is  no  evidence  It  is  not  shown  that 
she  knew  the  number  of  Maiy's  (^ildren.  Sfae 
did  know  there  were  some  children,  and  it  is 
shown  that  there  were  six.  I  think,  also,  I  nay 
say  that  we  must  not  throw  cot  of  consideratiaa 
the  description  in  the  will.  Gould  these  six  chil- 
dren ever  have  been  described  as  the  children 
of  Mrs.  Walden  P  At  no  period  were  they  the 
children  of  the  widow,  Mrs.  Waldeo.  She  bsd 
ceased  to  be  the  widow  of  Mr.  Walden,  and  coold 
not  pn^rly  be  described  by  thoee  winds.  Whosre 
so  desorUied,  then  P  Glearly  the  three  children  ti 
the  widow,  Mrs.  Walden,  wno  had  three  chiMrea. 
It  is  not  shown  that  she  koaw  of  the  othw  chil- 
dren. The  motive  no  doubt  wa^  that  Walden  m 
a  relative  of  the  testatrix.  These  children  mre 
the  nephews  and  nieces,  as  the  case  might  of 
the  testatrix.  That  bedng  my  conclusion  on  the 
evidence,  is  there  any  rule  or  principle  of  lair  to* 
be  found  in  the  decided  cases  against  this  reniltP 
If  there  were,  J  should  follow  it.  What  is  the  role 
of  taw  P  It  cannot  be  stated  more  favourably  to 
the  present  applicants  than  that  where  theii  is  a 
gift  to  the  children  cf  anyone,  "  children  "  mesns 
all  the  children.  It  still  means  all  the  chtldrsD, 
though  the  nnmber,  three,  four,  or  five  be  specified, 
unless  there  is  evidence  to  show  which  of  the 
children  are  meant ;  or  to  put  it,  as  Sir  WiUism 
Graot  puts  it :  "  The  j^und  on  which  the  court 
has  proceeded  is,  that  it  is  a  mere  slip  of  expns- 
sion ;  the  meaning  is  all  children  ....  ana  the 
oourt  conoeinag  the  iotoDtioa  ^to  be  to  jpn  to 
each  child  bo  much,  strikes  out  the  speriiwi 
number."  I  have  this  rule  restMed  twios;  obos 
in  Teatt  ▼.  Teaia  (IS  Benv.  170).  I  most  say  I  an 
by  no  means  prepared  to  admit  that  I  dionld  hafe 
come  to  the  same  conclusion  aa  to  the  parlionlsr 
facts  of  that  <»h.^  ^d'b*^^^!^^^ 
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yfhea  there  is  a  latent  ambigaiiy  the  principle 
u  well  Battled  by  aathority.  When  a  testator 
^Tes  a  legacy  or  separate  iegacias  to  a  nnmber  of 
■objects,  and  the  ooart  finds  that  lAie  namber  is 
gnster  than  that  speoified  by  the  testator,  it  dis- 
if  it  can,  which  of  this  nnmber  are  intended 
to  take.  If  it  is  unable  to  do  so,  it  infers  or  pre- 
sumes that  the  testator  intended  all  to  take,  not- 
irithstandinf^  the  nnmerioal  error.  Bob  the  coort 
■only  resorts  to  striking  out  the  nnmber  when  it 
Altogether  fails  to  disoorer  who  are  meant,  both 
from  the  words  of  the  will  and  from  extrinsio 
-evidence.  Yice-CbanoeUor  Wood,  in  Wrighiton  t. 
OalveH  (1  J.  &  H.  250),  aays :  "  Tho  prinoiiile  of 
the  earlier  cases  on  this  sabjeot  was  to  avoid  an 
intestacy  by  reason  of  nncertainby."  That  is,  of 
ooorse,  too  widely  expressed.  It  is  not  what  the 
Yice-Ghancellor  meant.  He  meant,  "  unless  there 
is  some  evidence  to  enable  yoa  to  disoovar  vho 
sro  meant.'*  He  is  referring  to  oases  in  wluoh  tilts 
is  imposuUft  '  There  were  Imoies  in  tiiab  case  to 
two  of  the  testator's  srandohiklren,  aod  there  was 
a  reference  to  tiieir  phce  of  resideno&  It  tamed 
Wb  that  there  were  three  grandohildren,  bat  only 
two  of  them  resided  in  the  place  mentioned.  It 
was  held  that  this  was  soffioient  on  the  face  of  the 
will  to  enable  the  court  to  discover  whioh  of  the 
grandohildrea  were  to  take.  I  am  going  to  refer 
to  Hr.  Hawkins's  book,  p.  60,  who  expresses  the 
role  with  his  usnal  aocnraoy :  "  It  is  a  convenient 
rale  to  remedy  mistakes  in  the  namber  of  legatees 
intended  by  the  testator  ..."  (There  most  be  a 
fnittaJee.  This  rale  does  not  apply  where  there  is 
evidence  who  were  meant.)  "When  a  gift  to  c^il- 
-dren  describes  them  as  consisting  of  a  specified 
nnmber,  which  is  less  than  the  nnmber  in  exist- 
enoe  at  the  date  of  the  will,  the  ooart  rejects  the 
specified  mtmber  tm  the  presampdon  of  mist^^ 
m.  all  the  ohildrra  in  enstenoe  at  tiie  date  of  the 
will  are  held  entitled;  unless  it  can  be  inferred 
who  were  the  partioolar  children  intended."  I 
flunk  that  is  quite  right.  First,  by  the  will  th^ 
mast  be  children  of  a  particular  person.  The  will 
hore  describes  the  person  whose  childrui  they  are, 
■end  that  assists  me  in  discovering  who  are  desig- 
nated. The  rale  d  law  is  the  non-presumption  of 
nuBtake  in  the  absence  of  infermce  to  the  con- 
trary. The  ooart  is  bound  to  infer  if  there  are 
■drcumstonces  warranting  an  inference.  It  is  only 
a  presumption  of  mistake — a  presumption  which 
niay  be  rebutted,  if  there  is  evidence  to  rebut  it. 
It  can  be  got  rid  of  b^  that  kind  of  evidence  which 
fiirly  shows  that  it  is  not  a  right  presumption. 
The  words  of  the  will  and  the  state  of  ciroum- 
ftsnoas  may  ^oint  out  the  particnlar  persona 
intended;  sod  in  this  case  only  ^e  children  of 
jfrs.  Funtw  by  her  former  misband,  William 
Walden,  were  intended  to  t^e. 
SdidtOTs:  Jfuwas;  Kayt. 


(Before  Yice-Chanoallor  iMxuNS.) 
Mondayt  May  1. 
Sauhov  v.  SorwiTH.  (a) 
•Zi«n  by  inuteei— Covenant  for  rmswal  at  a  Wee 

reni — Spedfio  perforaumee. 
TruaUet  of  a  mestuag*  and  premisea,  partly  fne- 
lujld,  and  partly  Iwuhold  for  a  term  ^  which 
fourteen  year$  were  WMisptreiJ,  hut  tokuA  leaee 

W  B<portqd  by  T.  Qonm,  Bsq.,  Jmislw  st-LMr. 
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was  reneuKtble  by  custom  on  paying  a  fine, 
granted  a  Isms  to  W.of  ^  whMe  for  fourtem 
yaort,  and  eooenantad  to  iue  their  beet  endei^ 
voure  to  obUtiin  a  renewal  of  the  leaee  when  ttsy 
would  grant  him  a  leaee  for  a  fw&wr  form  ef 
emenyeare  fi-om  the  expirmon  of  hie  tenaneyp  at 
a  like  rent.  The  truateee*  power  woe  to  teaee 
ai  a  rack  rent  for  any  term  not  essceeding  twenty* 
one  yearn. 

Before  the  expiration  of  W.'a  leaee  the  revenion  in 
fee  had  become  vetted  in  other  persona,  who  would 
not  renew  the  leaee  on  the  old  fine;  the  property 
had  much  inoreaeed  in  value : 
Held,  that  the  tmeteea  were  bound  to  ttae  thOM"  beet 
endeaootira  to  obtain  a  renewal  to  ihemselvee, 
and  to  grant  W.  a  further  lease  according  to 
ilteir  covenant,  and  thai  if  they  coidd  not  obtain 
each  renewal,  W.  woe  eiUiHed  to  a  further  leaee 
of  the  freehold  portion  of  the  prenUsee  only. 
Th8  bill  in  this  suit  prayed  a  declaration  that  the 
defendants,  Henry  Linosell  Sopwith  and  Geo^ 
Xjongridge,  the  trustees  of  the  marriage  setUement 
of  the  defendants,  William  Alder  ana  Emily  Jane 
his  wife,  were  bound  to  use  their  best  endoavonrs 
to  obtain  the  renewal  of  certain  leasehold  premises, 
according  to  a  covenant  in  that  behalf  contained 
in  an  indenture  of  lease  of  the  18th  Feb.  1361* 
under  which  the  plaintiff  claimed,  and  that  Idia 
defendants,  William  Alder  and  Emily  Jane  ALdw, 
were  bound,  so  for  as  ueoessaiy,  to  give  their  ooil> 
sent  thereto. 

By  on  indenture  of  settlement,  dated  the  26th 
Dec.  1859,  between  Emily  Jane  Alder  (chen  S<^ 
with)  of  the  first  part,  William  Alder  of  the  second 
part,  and  William  Colnett  and  John  Blozlond,  of 
the  third  part,  being  the  marriage  settlement  of 
Mr.  and  Mrs.  Alder,  certain  hereditaments  and 
premises  were  granted  and  assured  to  the  use  of 
Colnett  and  Blaxland,  apon  certain  trusts  tharun 
mentioned,  and  the  trustees  were  thereby  em- 
powered, with  the  consent  <^  Mr.  and  Mrs.  Alder, 
to  demise  the  premises  for  i^  time  being  sal^eot 
to  the  tmsts  <x  the  settlement,  at  a  rack  rent  for 
any  term  not  exceeding  twenty-one  years  in  pos- 
session. 

Part  of  the  trust  property  consisted  of  a  mes- 
suage and  premises  called  No.  23,  Ludgate-hill, 
part  of  which  was  freehold,  of  which  the  fee  was 
then  vested  in  the  trustees,  and  the  other  part 
leasehold,  held  under  a  lease  from  the  Dean  and 
Chapter  of  St.  Faul's,  which  lease  would  expire  on 
the  25th  Msich  1875,  the  lease  being  vested  in  the 
trustees  less  the  last  seven  days  thereof.  The 
lease  was  renewable  by  custom,  and  the  whole  of 
No.  23,  Ludgate-hill,  was  oooupied  as  one  property. 
In  the  year  1861  an  agreement  was,  in  the  fiiafe 
instancy  entered  into  oetween  G.  F.  Waldo  and 
the  then  trustees,  for  a  lease  by  the  trostess  to 
Waldo,  of  No.  23,  Ludgate-hill,  for  the  term  of 
twenty-one  years,  at  the  yearly  rent  of  2751.  The 
trastees,  however,  having  discovered  sabsequently 
what  was  the  nature  of  uieir  intereet  in  the  lease- 
hold portion,  it  was  arranged  that  they  should  at 
onoe  grant  to  Waldo  a  lease  of  the  entire  prenuses 
for  the  term  of  fourteen  years,  and  should  oovenimt, 
if  praoticable,  to  grant  him  a  further  lease  for 
seven  years,  from  the  expiration  of  the  term  of 
fourteen  years,  at  a  like  rent. 

Acoormngly,  by  an  indentnre  of  lease,  dated  the 
18th  Feb.  1861,  between  the  trustees  of  the  first 
port,  Mr.  uid  Mrs.  Alder  of  the  second  wt,  and  . 
Waldo  of  the  third  part,  in  pif5^^^^f^^gp^  [ 
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oantaiDed  in  tiie  Bettlement,  thn  tratteest  wiih  the 
oonaent  of  Mr.  and  Mis.  Alder,  deniised  the  pre* 
HUMS,  No.  23,  Ladgate-hill,  to  Waldo  for  the  term 
of  fonrteen  jemn,  from  the  25th  Dec.  1860,  at  the 
yearly  rent  m  275L 

And  the  indmture  cwtained  the  following  re- 
cital and  ooTenant : 

And,  whmaa,  man  tb*  titmij  for  tlie  Isms  of  the  nid 
dMriMdpfMaiiM,»TrMiiadfrtoedaBdMfMilijaadb». 
twera  tM  nid  putiM  bsNfak  that  the  MM  aMMMse  aad 
pnmiMi  Bhonla,  if  pnetloabU,  be  dnniBadfortbe  tamof 
twantj-ODe  jtm,  atlhenntftDd  Ribjaotto  the  oorenanli 
immMon  warrecl  and  oontained,  bnt  in  ooueqnmM 
of  a  portion  of  tbe  Hid  pnmiMt  baisf  hdd  radar  a  IwM 
tot  a  tern  whereof  (oortean  jMca  muj,  Um  eeren  days, 
will  on  the  25th  Haroh  ntxt  be  onex^red,  it  hu  been 
iDntnaIl7  agreed  Otrnt  the  eaid  putiM  hereto  of  the 
flntpart  ebonld  enter  into  the  ooTenant  for  a  renewal 
at  the  eaid  leare  next  bereinaftar  ooatained.  Kow, 
therefore,  the  >aid  partlee  hereto  of  tbe  flrat  parti  for 
tbemeelfee,  tbeir  heira,  exeenton,  admiaietnttora,  and 
aaaigsa  ^Dorenanting  onv  ao  as  to  bind  thanaelTea  and 
tbe  aaLrmor  of  them,  hu  baira,  axacotwe,  and  admini- 
■liatora  peraonally,  wbilat  tbe  aaid  heraditamenta  and 
pamiaai  ahonld  baTaated  in  them  or  bim),  do  hereby 
ooTWiaotwitbtbaaaidCbarlaaFoeter  Waldo,  hie  exeontora, 
aJainiatratora.  and  aaafcna,  that  ther  the  eaid  eerMaat- 
inipartiea,  oraomeorooe  of  then,  their  or  aona  or  ona 
of  their  exeoatora,  adninirttatora,  aaaigna,  ahall  and 
wUl  nae  their  and  hia  beat  aodcaTonra  to  obtain  a  re- 
aewal  ol  tbe  eaid  leaaa  fren  tbe  parttaa  amiable  of  pant- 
iag  the  eaata.  And  in  oaao  and  m  aooo  m  they  or  he 
■hall  haTe  oMainad  moh  lenawal,  ahall  and  wiU  fcnthwikh 
Sxant  to  the  eaid  Cbarlee  Foratirr  Waldo,  hia  extsoatora, 
adminiatratora,  er  a  Imm  ai  the  aaid  maaaoaga 

and  j^aatiaaa  batebjdmiaed  for  the  further  tena  of  lereB 
yean,  eoauMaefaiff  from  tbe  expiratjon  of  the  a^  tans 
of  fonrteen  yaara  heratv  granted,  at  tbe  eaae  rent  and 
nnder  and  anbjeet  to  tbe  aame  oorenaDti  and  agnaaaaBti 
in  all  reapeett  aa  are  bareinbefMe  leaerred  and  e(ni< 
talned. 

By  an  indentore  dated  tbe  29th  Jan.  1866,  the 
indentore  o{  lease  of  the  18th  Feb.  1861  was 
assigned  to  tbe  plaintiff,  and  some  time  prior  to 
the  year  1874  the  defendants,  Sopwith  and  Lang- 
ridn,  became  tbe  tmatees  of  ue  settlement  of 
the  28tli  Dec.  1859.  Tbe  leasflbold  potion  (tf  the 
pramisee  euMeot  to  tbe  lease  oUimately  became 
TWted  in  the  £oclesiastical  Commissiooen. 

In  tbe  month  of  Johr  187^  tbe  plaintiff  called 
the  ^tention  of  tbe  defendants  to  the  covenant  for 
renewal  of  bis  lease,  and  rec|nested  a  renewal 
ftccoi^ingly^  to  which  application  tiie  defiBiidant 
Sopwith  replied  by  letter : 

We  are  aaTiaed  that  until  arrangemeDt  la  Bade  with 
fba  Eoelaaiaatioal  Commiaaiunara,  wa  are  not  in  a  poaition 
to  grant  a  leaaa,  and  we  farther  learn  the  Taloa  oi  hmaM 
in  Xodgate-bill  ia  ao  laricely  jneraaied  that  4001.  par 
ananm  u  a  fair  rental  for  the  hooaa  now  in  yonrooonpar 
tion.  Aa  traataea,  we  are  of  oonrae  bonnd  to  do  our  boet 
tot  the  party  intercated,  and  I  am  anre  it  will  facilitate, 
M I  hava  osee  anggeated,  if  yon  wiU  make  oa  an  offer, 
we  then  oan  poaaibly  oona  to  aoaee  arrangament  for 
granting  a  lease  on  the  tramlnatiaB  of  onr  diffionlty. 

Subsequently  the  traateee  sent  to  the  plaintiff  a 
memorandam  of  terms  on  which,  if  a  renewed 
lease  should  be  obtained  from  tbe  Ecdesiastiod 
Commissioners,  they  would  grant  the  plaintiff  a 
lease  of  the  premises  for  seven,  foarteen,  oi  twenty* 
one  years,  from  the  24th  March  1875,  at  tbe  rent 
ofS75I. 

Tbe  plaintiff,  bowever,  refosed  to  comply  with 
tkeae  terms,  ud  not  being  able  to  obtain  a  re- 
newal from  the  tmatees,  he,  on  tbe  17tb  Deo.  187^ 
filed  bis  bill  a^inst  the  tmsten  and  Mr.  and  Mrs. 
Alder,  alleging  that  the  tmsteM  might,  by  using 
their  b«t  eodeavonrs,  obtain  a  renewal  firom  tbe 
Eoclesiastical  OommisBitmers,  and  cbaiging  that 
in  any  erei^  he  was  entitled  to  a  rcnmnl  <<  the 
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freehold  part  of  tbe  premises,  whether  of  tin 
Irasebtdd  part  also  or  not,  and  prayed  as  ebon. 

By  tbe  answer  of  tbe  defendants,  it  appesred 
that  applications  had  been  made  to  the  Eiselni* 
asticai  C<nnmissionen  for  a  renewal  of  the  lessee 
but  np  to  that  time  without  socoess,  and  they 
alleged  that  they  were  informed  that  if  a  new 
lea^e  were  granted  by  the  Iflcdesiastical  Conunii- 
sioners,  a  heavy  fine  would  have  to  be  jm'd,  or  a 
higher  rent  woold  be  demanded,  which  woaU 
render  it  detrimental  to  the  cestui  que  trusti  if 
the  plaintiff  were  to  have  his  nnder'&aM  still  tt 
his  former  rent.  They  also  submitted  that  tbe 
original  trustees  had  no  aotbinity  to  enter  into 
tbe  covenant  for  renewal,  and  thafc  the  oovensot 
was  entirely  onesided,  as  there  was  no  oUlKstiai 
on  tbe  part  of  tbe  lessee  or  his  assigns  to  aonpfe 
snob  renewal. 

QUuee,  0.0.  and  ITeM,  Q.C.,  for  the  plaintiff.— 
We  agree  that  if  the  troateeB  bad  need  tbeir  beat 
endeavoura  to  get  a  renewed  lease  from  the  Ecde- 
siascicat  Commissioners,  the  pluntiff  ooald  not 
bare  brought  an  action  on  the  covenant ;  bot  tbt 
obligation  to  pay  a  large  fine  for  renewal  is  no 
defence :  (Stmpson  v.  Clayton,  4  Bing.  758.)  Bat 
if  the  trostees  cuinot  obtain  a  renewal  of  their 
lease,  tbe  plaintiff  is  at  leant  entitled  to  have  a 
lenewed  lease  of  the  freehold  part:  {ffarMlt  v. 
Yielding,  2  Sch.  &  Let.  549),  dinpproTed  of  by 
Lord  St.  Leonards  in  Sngden's  Venaov  and  For* 
chasers,  14tb  edit.  307.   

/.  Peorstm,  Q.G.  and  Cooper  WSKa,  for  tbe  de- 
feudants.— We  submit  tiiat  tbe  oorenant  entered 
into  by  the  original  trustees  to  Tsneir  wu  in 
improper  oovenant.  Tbe  trustoM  knew  at  the 
time  that  a  renewal  of  their  leaM  coald  not  be 
obtained  without  the  paymenc  of  a  heavy  fine, 
and  they,  had  no  power  to  contract  to  obtain 
a  renewal  without  Knowins  what  would  be  the 
amount  of  the  fine.  They  bad,  in  foot,  no  interest 
in  the  leasehold  after  the  expiration  of  the  then 
existing  term  beyond  a  mere  expectation,  and  bow 
oonld  they  as  trostees  covenant  to  grant  a  leaM 
at  a  certam  rent  of  property  of  wblBh  the;^  had 
only  an  expectation  P  Tlie  power  contained  in  Uw 
settlement  is  to  giant  a  lease  in  possession  at  a 
rack  rent,  but  it  is  not  dispated  that  the  property  it 
now  worth  4001.  per  annum,  and  it  would  be 
detrimental  to  the  trust  estate  to  let  it  now  at  tbe 
old  rent.  Bat  we  say  ako,  that  if  tbe  trustees 
cannot  obtain  tbe  retwwal  of  the  kaae  from  the 
Ecclesiastical  Commisuonen,  tiie  i^ntiff  cauwt 
force  them  to  grant  a  farther  leaM  of  the  freehold 
alone.  It  was  evidently  the  intention  ol  the  lean 
at  1861  that  the  whole  ahonld  be  held  as  one  pro* 
perty.  There  is  a  great  distinction  between  eases 
like  tbe  present,  where  the  covenant  to  renew  is 
by  trustees,  and  cases  where  it  is  entered  into  by 
tbe  owner  himself.  In  the  oaae  of  Simpeom  v. 
Clayton,  the  covenant  to  renew  was  by  tbe  owner 
himself.  There  is  also  no  covenant  by  the  plaintiff 
binding  him  to  accept  a  renewed  laaae,  and  he 
could  not  have  been  compelled  to  aooept  one* 
They  cited 

V.  SatttMa.  la  East,  SM ; 
BoTMtt  V.  TMding  (aW  ««».) ; 
Butler  r.Pwii$.iOoa.mi 
BetteMorth  v.  Dean  qfBt.  FmiCt,  1  Bzt>.  P.  C.  M»t 
JTom  V.  Clandh,  84  L.  T.  Bsp.  K.  S.  U J  L.Bsp.  iCk. 

Whiter.  CIw<foa,8C!1.4FlB.766i 
Jfortloefc  V.  AOtM*.  10  Tss.  an; 

Digitized  by  VjOOQIc 


Saluh»  v.  SorwiTE. 


THB  LAW  TIHB& 


[Tol.  zxiT..ii.&-4a5 


Chah.  Dit.J 


Bb  Stud's  Mobtoub. 


[Chu.  Drr 


GIiuM,  Qi^<*  ^na  not  called  nptm  to  retj^y* 
ILluhs  Y.O.,  Btated  the  futs  of  the  oaae, 
ud  Bud: — Ko   doubt  the  parUes'  intereRled 
in  the  property  considered  that,  salnect  to  the 
payment  of  the  fine  for  renewal  rftbe  leaee  erery 
Mvea  years,  tho  leasehold  property  was  as  mnca 
tborown  as  the  freehold.  Then,  in  the  year  1861, 
the  tmsteoa  in  whom  the  behold  was  Tested, 
with  the  consent  o(  Mr.  and  Mrs.  Alder,  in  strict 
pnrsoance  of  the  ^wers      the  settlement,  enter 
into  a  contract  with  Waldo  to  grant  htm  a  lease 
of  the  premises  for  twenty-one  years.   Before  the 
lease  IS  executed,  it  comes  to  the  knowledge  of 
the  parties  that  there  were  fourteen  years  only 
unexpired  of  the  leasehold  portion,  and  that 
althoagh  the  trostees  ooald  grant  a  lease  for 
twenty'tHie  years  of  the  freehold  porticm,  they 
coald  not  therefore  grant  it  for  mon  than  foorteen 
yeua  of  the  leasehold.  They  then  decided  that 
a  lease  ahoold  be  granted  for  fourteen  yeen,  with 
a  ooTenant  to  renew  for  seven  years  nn  its  expira* 
tktn.    Then,  in  1874,  an  application  for  renewal 
was  nude  Inr  the  plaintiff  to  Mr.  Sopwith,  and  I 
am  aoTTj  to  find  tiut  the  caose  of  refusal  was  that 
the  property  woold  then  let  for  400Z.  a  year.   It  is 
not  anggested  that  2751.  was  not  the  utmost  rent 
that  could  be  got  at  the  time  of  the  lease  in  1861, 
and  if  it  had  bctin  that  there  was  some  legal  or 
technical  difficulty  in  the  way  of  granting  the 
renewed  lease,  there  would  have  been  some  excuse 
for  the  trustees'  refusal  to  grant  it.   The  contract 
is  clear  and  distinct,  and  for  Talnable  considera* 
tion.  that  the  property  shall  be  held  fsr  twenty-one 
years  at  the  yearly  rent  of  2751.  Mr.  Pearson  did 
not  deny  that  if  the  trostees  were  the  owners  of 
the  prcHwrty  they  would  be  bound  to  grant  the 
renewed  pease,  bat  they  are  trustees  who  have 
the  fee  in  them,  and  the  corenant  runs  with  the 
reversion  and  buids  the  present  trusteos  just  as 
much  as  if  their  hands  and  seals  had  been  put  to 
the  deed  of  the  18th  Feb.  1861.   There  was  no 
impiopriety  in  tmstoes  who  had  powv  to  grant  a 
lease  for  twenly-one  years  granting  a  lease  fw 
fourteen  years,  with  a  covenant  to  renew  for  seven 
years  at  toe  end  of  the  term.   The  object  cf  this  is 
explained  by  the  recital  which  precedes  the  cove* 
nant.   There  is,  in  mv  opinion,  no  breach  of  trust. 
The  trostees  are  authorised  by  the  settlement  to 
demise  both  the  freehold  and  leasehold  property 
for  a  term  of  twenty-one  years.   The  covenant  is, 
in  my  opinion,  reasonable  and  proper  and  bmding 
Qpon  the  trust  estate.   Sevnal  cases  have  been 
ated,  anmi^Bt  others  the  ease  of  Jfeora  r.  Olmeh, 
hut  tito  obsnrations  of  the  l&sfeer  of  the  UolU  in 
ihmib  OBse  do  not  apply  here.  Kdther  does  Mart' 
lodfc  T.  BvSier  apply ;  this  is  not  a  case  of  a  breach 
of  tmat.   I  quite  agree  with  what  is  said  by  Lord 
St.  Ijeonards  in  Dyos  v.  Cmiae,  that  Lord'Bedes- 
dale  in  Harnett  v.  TUlding  went  too  fitr  in  what 
he  there  laid  down,   I  talce  it  to  be  clear  that  if 
A.,  bmng  seised  in  fee  of  one  acre  of  land,  and 
having  a  leasehold  interest  in  another,  gruits  the 
whole  to  B.  at  an  entire  rent,  B.  is  entitled,  if  A.'s 
interest  ceases  after  fourteen  ^ears,  to  rebun  the 
frediold  portion  at  an  apportioned  rent.   It  was 
said  that  the  covenant  of  renewal  did  not  bind  the 
plaintiff  to  accept  the  renewed  lease,  but  that  is 
not  necessary  in  order  to  entitle  the  plaintiff  to 
speoifio  performance.   His  Lordship  accordingly 
diaoided  that  the  trustees  mast  use  uieir  bast  en- 
daMOors  to  t^bun  a  renewal  of  the  lease  from  the 
"Wecknartkal  Commisiiocert,  and  that  if  thej 


Auled  to  obtain  ndh  renewal,  the  plaintijET  wonld 
be  entitied  to  his  farther  lease  for  sevan  years  of 
the  freehold  portion  of  the  property  alone. 

Solioitors  for  plaintiff,  Spytr  and  Son. 

SoGdtor  Ibr  de&ndaat,  JoAk  .Barton. 


Jpra  28  and  May  6. 
S»  Snai/s  lbnTaasB.(a) 
EguUabU  morlgag&— Mortgaged  property  taJcm  hy 
eorporaUon — Paument  of  pwreAasesnoitey  into 
eowrt — PtUtUm  hy  mortgagee  for  payment  of  hie 
prmeipal  and  nim^een  years*  %nt«reet  out  of 
pureha$e-money—'Bi»  yeare*  intereri  only  allowed 
—3^4  WUL i,  e.  27,  aeet.  4&i** dietreae,  aetion 
or  $wi." 

A  corporation  a^eed  to  purehaae  certain  freehold 
premise*  euhjiet  to  an  equitable  mortgage  with  an 
agreement  to  give  a  legal  mortgage,  and  paid 
the  monev  into  court.  The  equitable  mortaagee 
petitionea  thai  out  of  the  fmtd  there  might  be 
paid  to  him  the  principal  money  then  due  and 
nineteen  yeare*  intereH. 

Held,  that  the  petiHen  mu*t  he  treated  aea"»mf 
vnthm  the  meaning  of  Z  ^  i  WiU.  4  0.  27, 
sect.  42,  and  that  the  mortgagee  wu  enticed 
only  to-  hie  prmeipal  money  and  eUo  years* 
ittiereai. 

Ov  the  8th  Jan.  1857,  Btfdiavd  Stead  borrowed 
of  John  Swaine  the  sum  of  4002.,  which,  with 
interest  at  61.  per  ceab.,  was  seonred  by  the  pro> 
missory  note  of  Stead  of  that  date,  payable  on 
demand,  and  also  by  deposit  with  Swaine  of  the 
tide  deeds  and  writings  relating  to  a  fteehold  inn 
or  publio-bouse  called  the  Harper's  Arms,  sitnate 
in  Leeds,  belonging  to  Stead.  Suuh  deposit  was 
accompanied  by  a  memtuandnm  signed  by  Stead 
as  follows : 

Memorandum  tkat  the  sevsntltitls  dseda  aad  writings 
relating  to  an  sstata  belonging  to  me,  Nid  litoatala 
Harptr'Streat,  L««d«,  in  the  ooootr  °t  York,  together 
with  a  pnHnlssocr  note  for  4001.,  aacl  giron  to  John 
Smine,  ate  deposited  and  givw  to  aim  fw  sMoring  40M. 
and  intmiit  on  dsnand,  bsinf  maaey  lent  hs  him  to  ns, 
and,  I  hetebj  iuid«rtake  to  give  a  mortoafe  upon  the 
said  utate,  if  required  by  the  said  JouBeauM^  his 
•xeoators  or  admfanstratws. 

BiCKABn  Sthad. 

Dated  the  8th  day  of  Jaaoaiy  18S7. 

Stead  died  on  the  IStfa  July  1857,  having  by 
his  will,  dated  Oe  same  day,  devised  tho  Harper^ 
Arms  to  his  trustees  upon  the  trusts  therein 
mentioned. 

By  an  indenture  dated  the  5th  Nov.  1864,  and 
made  between  Swaine  of  the  one  part  and  the 
petitionera  of  the  other  part,  Swaine  assigned 
to  the  petitioners  alt  debts  and  sums  of  mooey 
due  to  him  secured  by  mortgage  and  the  fuU 
benefit  of  any  security  ior  the  same  npon  certun 
trusts  therein  declared,  and  at  the  same  time  he 
handed  to  the  petitioners  the  title  deeds  and 
writings  relating  to  the  Harper's  Arms. 

On  the  7th  Feb.  1875,  the  Corporation  of  Leeds, 
having  occasion  for  Uie  pnrptMes  of  the  Leeds 
improvement  Aot  1872  to  porchase  the  Harper's 
Arms,  ureed  with  the  benefloiarT  under  the  will 
of  Steaa  for  the  pardiase  thereci  for  the  sum  of 
1050J. 

On  tiie  11th  June  1875  the  Corporation  paid 
the  snm  of  10501.  into  conrt  under  the  Lands 
Glaases  Consolidation  Aot  1845,  and  the  Leeds 
Improvamanft  Aot  1872. 
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A  petition  was  now  presented  by  the  assigneeB 
•of  the  mortgu^  stating  that  there  was  now  owing 
to  them  on  the  Beettntj  of  their  equitable  mort- 
f[age  the  whole  of  the  prindpal  mm  of  400Z.  with, 
interest  thereon  at  51.  per  cent,  from  the  year 
1857,  and  praying  that  oat  of  the  fund  in  coart 
th^  might  be  paid  the  whole  of  such  piiocipal 
money  and  interest.  On  the  hearing  of  the 
petition  on  the  28th  April,  the  Yioe-Chancellor, 
oonsideriug  himself  bound  by  the  decision  of 
Kinderaley,  T.O.,  in  Edmunds  v.  Wattgh  (13  L.  T. 
B«p.  K.  S.  739 ;  L.  Bep.  1  Eq.  418),  held  that  the 
presenting  the  petition  by  tne  assignees  of  the 
mortgage  was  not  an  "  action  or  suit  "  within  the 
meaning  of  3  &  4  Wil).  4,  cap.  27,  sect.  42,  and 
that  they  were  entitled  to  be  paid  the  whole 
amonnt  of  principal  and  interest  due  ont  of  the 
money  in  coart ;  bat  snbseqaently  his  Lordship 
directed  that  the  point  should  be  reargued. 

Siggim,  Q.C.  and  /.  T.  Humphry  for  the  peti* 
tionera. — The  words  of  die  Aot  (3  ft  4  Wm.  4^ 
o.  27  sect  42)  are  that  no  arrears  of  interest  in 
respect  of  any  money  charged  upon  land  shall  be 
recovered  "  by  any  distress,  action,  or  soit,"  bat 
within  six  yfiars  after  they  become  dne;  there 
are  no  general  words  such  as  "  or  any  oUier  pro- 
ceeding/' and  these  words  cannot  be  imported  mto 
the  Act,  which  is  a  disabling  one,  in  order  to  inclnde 
-*  proceeding  by  a  petition.  I^othing  is  more  clear 
from  the  jaagment  of  Yice-ChanoelKir  Kin^rsley 
in  the  ease  of  EdimmdM  t.  Waugh  (13  Ii.  T.  B^., 
N.S.  739 ;  L.  Bep.  1  Eq.  418),  than  that  prasent- 
ing  a  pet^on  is  not  a  suit.  That  case  is  the  only 
authority  on  the  meaning  of  the  words  "  action  or 
■iniit,"  and  it  is  nndistingoishable  from  the  present 
-case.  As  t^ere  was  M  agreemmt  to  giro  a  legal 
mortgage,  the  petitioner  is  in  the  position  of  a 
m<at^Mee  with  a  cOTenant  for  repayment  o£ 
ininoipEU  and  interest,  and  inasmuch  as  the  estate 
of  the  deceased  mortagee  is  liable  to  his  simple 
-contract  debts,  we  could,  on  the  principle  0!  Bolfe 
T.  Cheater  (20  Bear.  610)  and  Thanuu  t.  T}umaa 
•{27  L.  T.  Bep.,  O.S.  148 ;  22  Bear.  341),  tack  the 
whole  interest  to  the  principal  as  against  tiie  heir 
-of  the  mortgagor,  tboagh  we  admit  we'  could  not 
as  againnt  the  land  directly  get  more  than  six 
years  interest  by  action  or  suit.  If  we  Lad  en- 
forced the  agreement  to  give  a  legal  mortgage 
before  the  land  was  taken  by  the  corporation,  it 
would  have  contained  a  power  of  sale  under  which 
we  might  have  sold,  and  then  we  should  have  been 
entitled  to  retain  the  whole  amount  cf  interest 
■due.  The  only  question  in  such  oases  is  aa  to  the 
remedy.  Here  wo  are  not  seeking  a  remedy,  but 
-asking  the  court  to  gire  us  what  is  onr  own,  aa 
-one  the  parties  interested  in  the  fund  in  oonrt. 
Tfaciy  cited  also: 

BUvj.  KofwOMl,  SSe  O.  ft  Sr.  a«0; 
Shi  Tigier  t.  Lm,  2  Ha.  S26; 
SheUotd'B  BmI  Property  Stats.,  8th  adit.,  p.  2SAi 
Bpvurt  T.  Hariltv,  3  Esp.  8L ; 
jfoMMr'f  2>MtMs>' eoH,  i  De  a,  M.  ft  a.  888 ; 
iBkawT.  JehnMfi.  4  L.  T.  Bsp.,  H.S.  4BOs  1  Dr.  ft 
81a.  418. 

Olwse,  Q>C  and  Jhmdaa  fiFanlnMr,  for  the  re- 
spondents, were  not  called  on. 

J)iHMMy,  for  the  corporation. 

If  ALIHS,  T.C.— What  I  sud  laat  week  I  said 
not  so  much  because  it  was  my  own  opinion  as 
because  I  felt  bound  by  the  decision  of  Kiuders- 
ley*  T'G.  in  EAtnvindM  t.  Waiugh  that  a  petition  is 
■not  an  aotion.  Kow,  Edmundt  t.  Wemgh  was  the 


[Guv.  DtT. 


case  of  a  mortgage  with  a  power  of  sale  whidi  had 
been  ezeroised  by  the  mortgagee.  It  is  not  and 
cannot  be  disputed  thas  after  sale  by  the  mart- 
gagee,  the  money  being  in  his  han&,  a  richt  ol 
retainer  -would  eodst.   But  the  case  here  is  vuy 
peooliar.    Thia  was  a  mere  equitable  morlssgs 
with  a  memoraandum  freeing  to  give  a  ugu 
mortgage.   No  doubt  if  a  mortgage  had  been  pre- 
pared it  would  have  contained  a  oovenant  for  r»> 
payment  and  a  power  of  side  in  case  of  default,  but 
a  legal  mortgage  never  was  demanded.   The  prin- 
ciple of  Elvy  T.  Norwood  has  no  application  here, 
and  whether  it  is  consistent  with  Edmunda  v. 
Waugh  it  is  not  necessary  for  me  to  say,  OD  so- 
count  of  the  difference  between  the  cases.  Aoccnd- 
ing  to  the  case  of  Shaw  v.  Johngon,  if  the  nuKt- 
gagee  had  foreclosed  the  mortgage  he  conld  have 
recovered  only  six  years'  interest.     27ow,  in  the 
present  case  the  Corporation  of  Leeds  contract  to 
pnrdiase  tiie  property  and  pay  the  purchase 
money  into  court.    What  is  tne  consequence  of 
that  r   The  land  is  turned  into  money ;  the  dere- 
Intiou  of  the  money  is  the  same  as  that  U  the 
liuad  would  have  been,  but  matters  are  cbanjced 
to  this  extent  that  the  remedy  of  the  mortosgeeii 
now  against  the  money  instoul  of  the  land.  The 
reme^  is  by  petition  for  payment  of  the  mon^ 
out  of 'court.   This  is  not,  indeed,  a  disbress,  an 
action  or  a  suit,  but  I  think  that  a  petititm  under 
these  circumstances  ought  to  be  treated  as  a  soit 
by  the  mortgagee  to  recover  bis  principal  and 
interest,  in  wnich  case  he  would  be  allowed  to  re- 
cover only  his  principal  uid  six  years*  interest 
Bein^.  therefore,  not  bound  as  I  thought,  b;  the 
decision   of  Kinderaley,  V.C.   in  the  case  of 
Ednvwnda  T.  Waitgh,  which  was  a  case  of  Tetatosr, 
I  am  of  opinion  that  the  general  principles  muk 
apply  to  this  case,  and  that  the  petitioner  is  en- 
tiUed  only  to  his  prmcipal  money  with  six  yean* 
interest. 

Solictors  i  Torr  and  Go.,  B.  SmUih,  Simm»  and 
Oo.   


Friday,  May  26. 
Re  LEtCHroBi)  (an  infant),  (a) 

Leate  of  infofU't  property,  1  WiU.  4,  c  65,  tecL  17— 
Infant  entitled  ewijeet  to  hit  father'e  tmaatcy  ly 
the  curfMy — Jurisdiction  of  the  court. 

An  infant,  who  was  entitled  in  fee  to  a  nuUl  $Jum 
infreeliold  premisee,  eubjed  to  hiafaiJter'e 
by  the  curteey,  petitioned  the  court  under  1  W3L 
4,  c.  65,  aeet.  17,  to  eaiteiion  an  agreement  eniartt 
into  by  his  father  and  guardian,  and  <As  ca- 
otoners  of  Vie  property  to  grant  a  huHding  Ueue. 

Sdd,  thai  the  court  uoiud  eanetion  the  Uom  trndr 
tJie  Act,  although  the  infant  mu  wtt  ssisei  wjm- 
asHian. 

The  ta^ani's  inlereet  being  wry  cmoQ^  the  eomt 
diepenaed  with  the  deporit  iff  the  emmUerpmt 
Uaae  loiih  the  Record  and  Writ  Olerk,  ued 
gave  liherty  in  eettUng  the  Jeaee  ta  adopt  As 
terms  of  a  draft  approved  by  the  ownert  <^  Om 
other  sharee,  and  dispeneed  with  the  mrvsyof's 
affidacU  as  to  the  henefiddl  terms  of  the  laate. 
This  was  tha  petition  of  Bobert  Henry  LetcUtafd, 
an  infant,  bv  his  father  and  goardian  under  Ae 
Act  of  1  Will.  4,  0.  65,  praying  that  a  lease  mi^ 
be  granted  of  certain  freMiold  hereditamenta  <2  a 
share  in  whk^  the  infant  was  seiaad  in  fee  aimpto 


Be  Letchfo&d  (an  in&nt). 
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in  remainder  o^Motant  on  the  dwease  of  his 
&ther.  who  wu  tenant  by  the  cnrtesy. 

The  petition  stated  tiiat  the  petitioner,  who  was 
an  infant  of  the  ^e  of  ei^teen  yews,  was,  as 
heu^t-law  of  his  mother  £lixabuh  Letchford, 
deceased,  seised  or  entitled  for  an  estate  in  fee 
simple  in  remainder,  ezpeotent  upon  the  decease 
of  his  father,  Bobert  Hiofaael  Letohford  (who  was 
tenant  thereof  for  his  life  by  the  curtesy  of 
England),  and  free  from  incumbrances,  of  or  to 
one  undivided  foorteenth  part  or  share,  and  one 
third  part  of  one  other  undivided  fourteenth  part 
or  share  of  and  in  certain  freehold  houses  and 
premises  in  the  CMty  of  London.  That  the  owners 
of  the  other  parts  or  shares,  including  the  said 
Bobert  Michael  Letchford,  had  recently  agreed  with 
certain  builders  for  a  lease  to  them  of  the  premises 
far  a  term  <A  ninety- nine  years*  with  a  proviso  that 
if,  at  any  time  within  nine  years,  the  lessees 
ibonld  be  desirons  of  purchasing  the  premises, 
they  should  be  at  liberty  to  do  so.  That  the  terms 
on  which  it  had  been  provisionally  agreed  to  lease 
the  pruaises  were  very  beneficial,  and  the  rent  the 
best  that  could  be  obtained.  The  petition  there- 
fore prayed  that  the  contract  mighc  be  carried  into 
effect,  and  that  the  petitioner  might  be  at  liberty 
to  execute  the  lease  when  settled  and  approved  by 
the  judge. 

Oiwaid  for  the  petition. — The  only  question  is 
whether  the  court  will  authorise  ^  lease  where 
the  infant  is  not  entitled  in  possession;  but  the 
Act  does  not  say  the  interest  is  to  be  in  posses- 
sion. The  cases  of  Bs  Evans  (2  My.  &  K.  318)  and 
EsB  parte  Legh  (15  Sim.  445),  may  be  considered 
authorities  against  the  application ;  but  an  order 
similar  to  that  now  asked  for  was  made  in  Be 
gpmcsr's  TruBt  (17  L.  T.  Bep.  N.S.  200;  16  W.  B. 
306),  where  the  droonutanoea  weretba  same  as 
the  present. 

Olaase,  Q.C.  (amicua  eurice),  referred  to  Be 
Clark  (13  L.  T.  Bep.  N.S.  732;  h.  Bap.  1  Gh.  292), 
where  Lord  Cran  worth  said  that  the  statute  ought 
to  be  construed  liberally. 

By  1  Will.  4,  o.  65,  sect.  17,  it  is  enacted  that : 

Whoxe  aay  person,  bMns  an  infant  nnder  the  age  of 
t««Btr-OBa  jsan,  is  or  sbaU  be  seised  or  poesesaed  of  or 
sntttled  to  any  land  in  fes  or  in  tail,  or  to  any  leasehold 
hod  tot  an  absolnte  interest,  and  it  shall  appeu  to  the 
Court  of  Chanoexy  to  be  for  the  benefit  of  ■ooh  penon 
Uiat  a  JsMS  <«  under  lease  should  be  made  of  snoh 
•■tstes  Itn  terms  of  years,  for  enoooragioy  the  erection 
of  baildjBgs  thnieon,  or  for  repairing  buihUngi  aotaally 
being  QtereoD,  or  the  working  of  mines,  or  otherwise 
imploring  the  eame,  or  for  farming  or  other  purpoees, 
it  shall  be  lawful  for  suoh  infant,  or  his  guardian  m  the 
Bsme  of  suoh  infant  by  the  direction  of  the  Court  of  - 
Cksiuny,  to  be  sigmfled  by  an  order  to  be  made  in  a 
summery  mj  opon  the  petition  of  snoh  infant  or  his 
ffoaidian,  to  make  enoh  lease  of  the  land  of  saoh  pereoDB 
rwpeotrrely,  or  any  part  thereof,  aooordiog  to  his  or  her 
innrast  therein  respeotlTsly,  or  any  part  thereof, 
Moording  to  hie  or  her  interest  therein  zespeotiveir, 
snd  to  tia  nature  of  the  tenure  of  eaoh  estates 
iMpeotlT^,  for  aaoh  term  or  torms  of  years  and 
snbjeot  to  suoh  rents  and  covenants  as  the  said 
Court  of  Chanoery  shall  direot ;  but  in  no  sneh  «we 
■hall  any  fins  or  premiom  be  taken,  and  in  evenr  saoh 
eus  the  best  that  oan  be  obtained,  regard  brang 
hsd  to  the  nature  of  the  lesse,  ihall  be  reserved  apou 
radi  lease;  end  the  leases  and  oovenants  and  pro- 
visions therein  shi^  be  settled  and  approved  of  by  a 
SMster  of  the  said  oourt,  and  a  oonnterpact  of  every  such 
j«ss  shall  be  emmted  by  the  lessee  or  lessees  theteiB  to 
be  aeated,  and  suoh  eoonterMrts  shall  be  deposited  for 
menstody  in  tiie  ouster's  oifioeanW  suoh  intent  shall 
•ttibi  twctttj-oiie,  but  with  liber^  to  proper  jpHass  to 


have  the  use  thereof,  if  reqnired,  in  the  Bieaotinie,  for- 
the  porpoee  of  enforoiag  any  of  the  oovenants  thezehi 
oontainsd ;  provided  that  no  lease  be  made  of  the  capital, 
mansion  hoDse,  and  the  twIe  and  grounds  reapeotivelj 
held  therewith  for  any  period  esoeeding  the  miiiorily  of 
any  snob  infant. 

MAT.IM8,  y.C. — I  oonfesB  I  should  not  have 
come  to  the  conclusion  arrived  at  in  Be  Evans- 
myself;  I  should  be  disposed  to  pub  a  rather  more 
liberal  interpretation  upon  the  Act.  The  object 
of  the  Act  is  to  ma^e  the  beet  use  possible  of  the 
infant's  estate.  I  think  the  order  in  Be  Bpenegr 
was  quite  right. 

The  order  was  made  accordingly  that  the  lease 
should  be.  granted  and  in  oonsidaration  of  the 
smallnesB  of  the  interest  of  the  in&nt  in  the 
property,  the  deposit  of  the  oounterpart  of 
the  lease,  when  granted,  Jwith  the  reoora  and 
writ  olerk,  was  dispensed  with,  as  also  the  affi- 
davit of  a  surveyor  as  to  the  terms  of  the  lease 
being  beneficial  for  ttie  lessors,  and  the  court  also 
gave  liberty  iu  settling  the  lease  to  adopt  the 
terms  of  a  draft  approved  of  on  behalf  of  the- 
owners  of  the  other  shares  in  the  projpMrty. 

Solicitors:  LMeU,  Bm,  vad  Pitfield, 


(Before  Yioe-Chsncellor  Bicoir). 
Tuetday,  Nov.  14. 
EincHiNSOiT  V.  Baseav.  (a) 
Jurisdiction — Bankn^tcy  or   Chancery — 7   4"  8 
Vict.  cap.  70 — Application  to  rectify  a  deed  or 
to  diarge  trustees  with  vtilfal  neglect  or  default. 
In  eases  coming  under  7^8  Vict.  c.  70,  explica- 
tion to  rectify  a  deed,  or  to  charge  trustees  wi^ 
wUfvl  neglect  or  defaidt,  should  be  made  in 
Bankruptcy,  not  in  Chancery. 
The  plainti^,  being  unable  to  meet  hia  engagements, 
and  not  being  a  trader,  jpresented  a  petUion 
tinder  7^8  Vict.  c.  70.    Besolutions  for  earry- 
■mg  into  effect  the  proposals  contained  in  fne 
petition  were  duly  passed  by  the  creditors;  the 
plaintiff  aeeordingl^  executed  a  Seed  eonoeying 
aU  his  property  to  trustees  for  the  purpose,  as 
he  believed,  of  carrying  into  effect  these  resolu- 
tions.   BubsequenSy,  however,  he  ascertained 
that  this  deed  did  not  carry  oui  the  resolviions 
OS  passed  by  the  creditors,  and  being  advised 
that  the  Act  7  4"  8  Vict,  c  70  contained  no  power 
to  rectify  deeds  or  to  (harge  trustees  with  wHfid 
neglect  or  default,  he  fUed  a  bUl  in  Chancery. 
Defendant  demurred  on  the  (jround  that  adwuate 
relief  could  be  obtained  in  Bankruptcy,  ana  that 
that  was  the  proper  court  to  apply  to. 
Held  {allowing  the  demurrer),  that  under  the  15th 
section  of  Act  7^8  Vict.  c.  70,  cases  of  this  kind 
were  to  be  construed  by  analogy  to  the  hank' 
ruptcy  law,  whieJi  had  power  to  grant  adequate 
reli^,  and  therefore  tliat  application  to  the  uowrt 
of  Chancery  was  unnecessary. 
Tub  plaintiff  in  this  suit  was,  in  the  month  of 
Deoember  1852.  a  debtor  nnable  to  meet  hia 
engagements  with  his  oreditors,  and,  not  being 
ft  trader  within  the  meaning  of  the  Acts  then 
in  force  relating  to  bankruptcy,  presented  hia 
petition  to  the  Court  of  Bankroptcy  in  London 
nnder  the  provisions  of  the  Act  7&B  YicL  o.  70, 
OQ  the  7th  Dec.  1852,  whereby,  after  giving  ui 
account  of  his  debts,  and  the  names,  residences,, 
and  ooGUpations  of  his  creditot's,  he,  in  accordance 

(a)  BsiBrkd  ^  W.  OL  Hnfom. 
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vith  the  reqairements  oE  the  mid  Aat,  Kb  fortih 
an  account  of  his  estate  and  effects,  and  of  all 
debts  and  rights  dae  to  or  claimed  fay  him,  and 
proposed  for  the  fntore  payment  or  compromise 
of  sach  debts  and  engaflements  to  assign  to 
tmstees  the  several  debts  due  to  him  in  tmst  for 
his  creditors  and  himself,  three-fourths  for  his 
creditors,  and  one-fonrth  for  himself,  and  also  to 
convey  and  assign  all  his  real  and  personal  pro- 
perty, the  vhole  for  his  creditors,  whether  in 
possession  or  reversion;  and  in  case  the  same 
shonld  be  insaflBcient,  then,  to  pay  over  one- 
foorth  of  the  profits  of  his  fatnre  basiness  until 
the  several  debts  shoald  be  disohargod.  Besola- 
tions  carrying  these  proposals  into  efleofe  were 
dnly  passed  fay  the  creditors. 

In  the  month  of  Ifay  185S.  apon  the  invitation 
aa  he  allied  of  the  defendant  Baaham,  the  aolicntor 
to  some  of  the  principal  creditors,  the  plaintifT, 
without  taking  any  independent  professional  ad- 
Tice  in  the  matter,  executed  an  indenture,  dated 
the  17th  May  1853,  whtdi  purptnted  to  be,  and, 
as  he  Uien  believed  was,  in  accordance  with  the 
before-mentioned  resolutions  as  passed  by  his 
creditors.  Sabseqaently,  in  the  year  1870,  the 
plaintiff  (as  he  alleged),  for  the  first  time,  became 
thoroughly  aware  of  ^e  effect  d  the  said  inden- 
ture of  the  17th  May  1853,  and  as  it  did  not 
appear  to  carry  into  effect  the  resolutions  as 
paased  fay  the  creditors,  he  filed  a  bill  on  the 
SOtb  March  1871  against  Basham  and  the  trustees 
of  the  indenture  of  the  17th  llay  1853,  asking 
that  theagreement  effectuated  by  such  resolutions 
of  the  creditors  might  bo  specifiaally  performed, 
and  that  the  said  iiMenture  of  the  17th  Kay  1853 
might  be  rectified  in  conformity  with  such  resolu- 
tion^ and  that  the  defendants  might  be  ordered 
to  account  for  moneys  received  or  retained  by  the 
defendant  George  Basham  or  by  themselves  as 
the  plaintiff's  trustees,  or  which,  but  for  their 
wilful  default  or  neglect,  ought  to  have  been 
received ;  and  farther,  for  execution  (if  necessary) 
of  the  trusts  of  the  said  indenture  of  the  17th 
Hay  1853  by  the  court  and  for  aooonnts. 

To  this  bill  the  defendant  Howard,  one  of  the 
trustees,  demurred,  on  the  ground,  that  all  the 
relief  the  plaintiff  prayed  for  by  his  bill  he  could 
obtain  in  the  Court  of  Bankruptcy,  and  that  that 
court  was  tbeproper  court  to  apply  toi. 

De  Ota,  Q-CT.  and  W.  S.  Owen  for  the  demurring 
defendant,  after  staUng  the  facts  were  atopped  by 
the  court. 

W.  Rensliavj  (Kay,  Q.G.  with  him)  in  support 
of  the  bill.— The  9th  section  of  the  Act  7  &  8  Vict, 
o.  70,  only  provides  that  a  trustee  of  any  petition- 
ing debtor  under  this  Act  shall  produce  on  oath 
or  solemn  declaration  once  every  six  months  "  a 
full  and  true  account  of  all  momes,  property,  and 
effects  of  such  petitioning  debtor  come  to  his 
hands,  and  of  the  dispose  thereof,"  but  it  gives 
no  power  to  charge  trustees  with  wilful  neglect 
and  dehnlt.  In  a  case  before  James,  L.  J.,  on 
the  2nd  Aug.  1870  (Howard  v.  Eldertcm,  which  is 
not  reported),  it  is  there  expressly  stated,  as  I 
see  frmn  the  shorthand  notes,  that  the  statute  has 
not  provided  for  wilful  default,  therefore  the 
plaintiff  is  obUged  to  seek  the  assistance  of  this 
coart  Another  ground  for  apjdying  to  this  court 
is  that  the  plaintiff  requires  the  recUfioation  of 
the  deed  of  17th  Hay  1853^  to  do  which  the  Court 
of  Bankruptcy  has  not  any  power.  If  a  trustee  is 
guilty  <tf  wilfol  Mglflot  or  de&nlt  he  mast  ba 


chargeable  somewhere,  therefore  we  submit  tbsb 
the  bill  must  be  sustained.  These  are  not  ordi- 
nary circumstanoes,  and  are  suGBcient  to  warrtat 
an  ^plication  to  this  court.   They  referred  to 

Martin  r.  Potontiv,  90  L.  T.  Bap.  K.  8. 188  i  L.  Baf. 

4Ch.S5e; 
Jniti«y  T.  B«U,  L.  Bap.  9  Cb.  IMv.  M7. 
Be  Oem,  Q.C.  in  reply,  referred  to 
sums  T.  Thomua,  82X.  T.  Bsp.  N.  8.  ftSS ;  L.  B«. 

5Ch.aW; 

And  submitted  that  the  Coort  of  Bankmptc^  had 
full  power  now  to  frrant  all  the  neeaasary  relief. 

Bacoh,  y.O.— The  htter  part  of  the  1^ 
section  of  the  Act  7  ft  8  Vict.  c.  70,  ensds 
"  that  if  any  doubts  should  arise  in  the  construe* 
tion  therem,  that  it  be  construed  by  analogy  to 
the  laws  relating  to  baokrapts  and  the  prsctioe 
thereof."  Now,  certainly  the  Court  of  Bankraptc^ 
has  power  to  rectify  (if  necessary)  a  deed  of  this 
kind,  and  also  to  charge  trustees  with  wilfal 
neglect  and  default,  and  as  the  Act  in  question 
is  to  be  construed  by  ana1(^  to  the  BaoKniptcf 
law,  there  is  no  necessity  for  any  appUcaticm  to 
this  court ;  the  demurrer  thwefora  most  bs 
allowed. 

Solicitors,  JSenry  Stirke ;   Ohapman,  Taratr, 

and  Pritchard. 


(Before  Yioe-GhanoeUor  Hall). 
Monday  Nov,  6. 
Ore  v.  Dupbb.  (a) 

Diacovery — Intended  litigaiwn — LiabUUy  of  Aitd 
partiee  to  give  discovery. 

The  plaintiffk  were  vuinufaetwrere,  the  defendoBU 
sWpper*  and  carriers.  The  plaiittiffM  %oen  ia 
i}ie  hahil  of  eending  good*  abroad  tkrongik  tt« 
defmdanU.  They  had  porfteaJor  trade  Morfo 
affixed  to  aU  their  goods  »o  teni.  Tkeydueomrtd 
Aat  good*  wars  ahypmd  tknngh  the  defemdiult 
toUh  eamtieifeU  marhe  idenUeal  vritk  their  OM* 
upon  whUh,  on  the  r^uaal  of  the  defendant*  to 
fumiah  them  with  the  namea  and  addret»e$  nf 
the  persons  so  infringing  (heir  trade  nuirJu,  they 
brought  their  action  for  diecovery,  to  urAicA  (M 
defendants  demurred  on  the  grounds  that  no  liiir 
gation  was  intended  agaitut  them — they  wei* 
third  partiee  to  the  contemplated  action  and  in  tie 
position  of  witnesses  who  might  he  oaUed  upon  h 
give  evidence  in  an  action  <wainet  tkoes  vjho 
bad  infringed  the  plaintiffs'  rights. 

Demurrer  overrule  toiut  coete  and  diecovery 
ordered. 

By  the  statement  of  claim  it  appeared  that  the 
plaintifi^  have  for  many  years  past  carried  on  the 
business  of  sewing  cotton  and  thread  maBobe- 
turers  in  partnemiiip  at  Glasgow,  N.  B.,  and  it 
Crofthead,  near  Neilston,  N.  Bl,  und«-  the  style  or 
firm  of  B.  F.  and  J.  Alexundwr  and  Co. 

They  supply  sewing  cotton  and  thread  both  fcir 
home  and  foreign  markets,  including  India  and 
South  America,  and  lai^  quantitiea  are  sent  for 
export  to  Valparaiso. 

The  plaintiffs  have  carried  on  this  basineas  fcr 
more  than  thirty-five  years.  Their  sewing  cotton 
and  thread  are  made  up  in  small  balls,  which  are 
wrapped  iu  blue  paper  parcels  and  then  in  drab 
coloured  paper  packets.  Since  1838  the  plaintiffs' 
firm  have  been  in  the  habit  of  making  use  of  three 
tickets  to  distingouli  their  sawing  cotton  and 

(•0  BnQstsa  1y  J.  TaoKi^.- 
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thread  from  sewing  cotton  and  thread  made  by 
other  maouEooturerB.  Eaoh  of  bhese  tickets  is  of 
a  particular  coloar  and  shape,  with  a  particolar 
dericeand  inscription.  These  tickets,  with  slight 
variation,  have  always  been  used  by  the  firm  apon 
the  packets  and  in  the  balls  of  sewing  cotboa  and 
tbr^  manufactured  for  the  Valparaiso  market,  and 
are  well  and  widely  known  in  the  trade  and  to  the 
pabliu  as  belonging  exolosivoly  to  the  plaiutiCfs' 
firm,  and  aro  look^  upon  as  a  guarantee  that  the 
goods  upon  which  they  are  placed  are  manufac- 
tnrad  by  the  plaintiffs. 

In  the  sammer  of  1874  the  plwutiffs  diaooirered 
that  emaideroble  qoantitiea  of  sewing  cotton  <A  an 
inferior  quality  were  being  eoii  in  foreign  markets, 
and  especially  at  YalpatMso,  packed  in  precisely 
the  same  manner  as  toe  plainlufrs*  goods. 

The  defendants  carry  on  an  extensive  bnsiness 
at  Liverpool  as  shippers,  and  are  coniinuaUy 
shipping  cotton  thread  to  Valparaiso  and  otber 
places  where  the  plaintiffs'  cotton  thread  is  sold 
and  held  in  high  estimation. 

Previonsly  to tbelOth  April  1876  theplaintiffs  ae* 
certained  that  the  defendants  wereand  bad  forsome 
time  been  shipping  cotton  thread  to  Valparaiso  and 
elsewhere  packed  in  the  same  manner  and  bearing 
the  same  counterfeit  tickets.  And  on  the  lOtn 
April  1876  Messrs.  Omndy  and  Kershaw,  of  Man- 
chester, the  filainbiffs'  solicitors,  wrote  to  the  defen- 
dants inquiring  for  the  name  of  the  person  from  ' 
whom  they  received  the  goods  bearing  the  said 
counterfeit  tickets. 

Thej  received  no  answer  till  the  4th  May  1876, 
when  Messsrs.  Hull,  Stone,  and  Fletcher  replied  to 
the  effect  that  in  the  absence  of  more  definite  in- 
formation as  to  the  shipments,  the  ship,  the  con- 
signees, and  the  date  of  shipment,  they  coold  not 
give  the  information  reqaired. 

On  tho  5th  May  1876  Messrs.  Onody  and  Ker- 
shaw wrote  to  Messrs.  Hull,  Stone,  and  Fletcher 
stating  that  their  trade  mark  was  being  imitated 
in  the  most  impudent  manner,  and  goods  bearing 
inch  counterfeit  trade  mark  had  been  shipped 
through  Messrs.  Diaper  and  requesting  the  names 
and  addresses  of  all  persons  and  firms  from  whom 
they  had  received  cotton  thread  for  shipment  to 
Yafparaiso  within  tiie  last  two  years.  It  they  did 
80  the  naoessity  for  forthw  proceedings  might 
cease. 

On  the  13th  May  187tl  Messrs.  Grundy  and 
Kershaw  wrote  i^in  to  Messrs.  Hall,  Stone,  and 
Fletcher  requesting  an  answer  to  their  letter  of 
5th  May  1876,  but  they  received  no  answer  to 
either  of  their  letters. 

The  defendants  have  for  the  last  two  years 
shipped  tuid  still  ship  ^oods  for  Valparaiso  and 
elsewhere  bearing  the  said  coantorfnt  trade  marks, 
and  the  plaintiffs  gave  partioalar  instances  of  this 
practice. 

The  defendants  know  the  said  tickets  and  the 
Baid  counterfeit  tickets  and  the  injury  sustained  by 
the  plaintiffs.  The  plaintiffs  sought  this  discovery 
in  aid  of  proceeding^  contemplated  by  the  plain- 
tiffs. 

The  defendants  demurred  on  the  ^nnd  that 
they  Were  not  sufficiently  interested  in  the  con- 
templated proceedings,  and  were  liable  to  be 
examined  in  snch  proceedings  as  witnesses. 

Bitkin$on,  Q.O.  and  Ingle  Joyce  for  the  de- 
innrrer.  The  writ  is  simply  for  discovery.  This 
Motion  cannot  be  converted  into  an  action  for  relief. 
M  it  were,  it  would  be  demurrable  as  Uiere  is  no 
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statement  entitling  to  relief.  Under  the  old 
system  there  might  have  been  an  intention  to 
proceed  by  action  at  law.  Then  it  would  have 
been  proper  in  a  court  of  equity  to  seek  discovery 
in  aid  of  the  action.  Mitford  on  Pleading,  4Lh 
edit,  under  5th  bead  "Demurrer,"  p.  101.  It 
must  be  alleged  that  the  plaintiff  is  entitled  lo 
sue  the  defendant  in  some  other  court,  or  thtt 
another  snit  is  beinir  instituted.  By  ^is  proceed- 
ing there  is  no  litigation  between  the  parties 
— no  statement  that  litigation  is  even  intended. 
But  thore  is  a  statement  that  litigation  is 
intended  between  other  parties.  The  olject 
of  disoovery  is  to  make  nse  it  agunsfe  tha 
person  of  whom  it  is  asked.  Thara  are  indeed 
ciroumstanoea  in  which  such  disoovery  as  is 
now  sought  can  be  obtained,  e.  g.,  where  a  corpo- 
ration is  sued  which  is  inoompetent  to  give  dis- 
covery on  oath.  There  is  also  a  statutory  power 
ro  the  same  ellect:  see  i)M}'m  v.  £nocb  (26  Ij.  T. 
Bap.  N.S.  127;  L.  Bep.  13  Eq.  3d4.)  That  was  acaae 
of  libel,  ud  the  action  was  to  discover  who  the 
proprietors  of  the  newspaper  were.  The  juris- 
diction was  given  by  6  7  Will.  4,  o.  76,  which 
recognizes  as  the  general  rote  the  nonliability  of 
strangers  to  give  discovery.  In  every  case  in  which 
a  carrier  carries  goods  is  he  to  inquire  into  the  title 
of  the  persons  who  send  the  goods  P  Can  third  per- 
sons, other  than  the  consignor  and  consignee,  hma 
'  a  right  of  action  against  the  carrier  P  We  rely  on 
both  grounds ;  first,  that  as  the  olatm  stands  it 
is  demurrable*  as  it  ia  not  pnraned  against  tha 
person  sued  or  intended  to  oe  sued;  and,  next, 
that  it  is  not  agMnst  a  person  against  whom  the 
plaintiff  alleges  a  right  to  sue.  If  disoovery  wra« 
now  given,  there  would  be  an  end  of  the  snit. 
The  statement  of  claim  cannot  be  amended  for 
the  purposes  of  relief.  That  must  be  by  another 
action.  And  it  is  not  shown  what  the  intended 
proceedings  are,  where  they  are  to  be  taken,  or 
against  whom.  In  ordinary  cases,  even  if  relief 
were  obtained,  such  discovery  could  not  be  obtained 
before  decree  :  (Garom-  v.  Pinto  LeUe,  25  L.  T.  Bep. 
N.S.  722;  L.  Bep.  7  Gh.  App.  90.)  By  the  Mer- 
cantile Trade  Mark  Act  1862,  a  right  to  disoovery 
is  only  g^ven  in  cases  of  sale  or  ezposura  for  sale. 
Brit,  under  the  new  system,  can  an  action  for 
discovery  be  maintained  when  all  the  prooeedinn 
are  tanm  in  the  same  court  P  See  Hitfwo, 
p.  186. 

OiMfa^Portivalv.  OlyikTOl.  AFin.  4861 

and  Omrporatton  og  £oactm  v.  ii«v|r,  8  Yea^f, 

W.  Fewrton,  Q.C.  and  E.  3.  Ford,  for  the  plain- 
tiffs, were  not  called  npcm. 

Hill,  Y.G.  —  The  demurrer  musd  >>e  over- 
mled.  In  Dimon  r.  Enoch,  Vice-Chaucellor 
Wiokens  said :  "  The  supposition  that  if  the  plain- 
tiff knows  the  name  of  one  proprietor,  he  can 
make  him  tell  the  names  of  all  the  others;  but 
that,  not  knowing  one  name,  he  cannot  get  the 
information  from  the  printer  and  publisher,  who 
is  the  agent  of  the  proprietors,  and  is  put  forth  to 
stand  between  them  and  the  public,  is  one  that 
does  not  commend  itself  to  one's  common  sense, 
and  is  not  to  be  accepted  without  absolnte  neces- 
sity." That  is  the  view  I  take  in  this  case.  No- 
thing bnt  neoess^  would  compel  me  to  allow 
this  demorrer.  Here  there  is  a  part^  having 
goods  sold  as  his,  and  having  his  rights  infringed, 
he  does  not  know  by  whom.  The  defendants  ship 
goods  to  VaJparaiso  and  other  conntn^i^  ^P^T 

Digitized  by  VjOOQ  I' 


OaK  «.  Dunn. 


470-Voi.  xixv.,  N.  s.] 


THE  LAW  TIMES. 


[Dec.  2,  ISTfl. 


Q.B.  D1V.3 


of  these  goods  have  marks  vhich  ccnuterfeit  the 
plainUfEs'  marks.  The  plaintiffs  applj  to  the 
defendant  to  give  them  the  names  of  the  shippers. 
The  defendants  do  not  give  the  names,  and 
reqaira  from  the  plaintiffs  particnlars  which  it  is 
probably  out  of  their  power  to  give.  Then  they 
write  a  letter,  which  is  set  ont  in  the  statement  of 
claim  to  this  effect :  "  If  you  are  prepared  to 
ffive  the  informatioQ  we  require  the  neoesrity  for 
further  proceedings  may  cease."  That  seems  to 
me  to  be  a  proTisional  statement  amoDnting  to 
this :  "  If  I  get  the  information  I  ask,  I  shall  take 
no  proceedings  a^inst  joti.  If  yon  do  not  ^re 
me  the  information,  I  shall  tf^e  proceedings 
Against  yon  to  obtain  it."  The  position  of  the 
defendants  shipping  goods  with  counterfeit  trade- 
marks would  make  them  liable  to  an  injanction 
restraining  them  from  sending  those  goods.  The 
plaintiffs  seek  discovery  to  en&le  them  to  restrain 
this  piracy.  Mr.  Joyce  said  that  they  cannot 
obtain  discorery  alone  gainst  these  defendants, 
withont  at  the  sune  time,  taking  other  proceed- 
ings against  them.  But  the  answer  to  that  is, 
that  the  plaintiffs  want  to  take  complete  measnres 
.against  the  real  deliaqnente.  They  want  to  make 
the  shippers  liaUe.  It  is  said,  again,  that  the 
'defendants  are  only*  in  the  position  of  witnesses. 
Erai  if  thcry  are  so,  the  ordinary  role  frith  refer- 
ence to  witnesses  is  sftplicable.  This  case  is 
within  Lord  Bedesdale's  words,  which  have  been 
cited.  The  plaintiffs  do  show  a  title  to  sne  the 
defendants  m  some  other  court  under  the  old 
practice^  but  now,  1:^  reason  of  the  union  of  all 
the  courts,  in  this  court.  As  to  the  case  before 
Wickens,  Y.G.,  it  depended,  no  doubt,  upon 
the  statute.  The  proceedings  to  be  taken  woald 
have  been  in  the  nature  of  criminal  proceedings ; 
and  this  difficulty  was  guarded  against  by  the 
statute.  But  the  reasons  given  in  that  case  apply 
to  this.  Mr.  Joyce  has  referred  to  the  case  of 
Carver  v.  Pinto  Leite,  to  show  that,  even  if  dts- 
00 very  is  gnrnted,  it  must  he  limited.  But  it  can 
be  limited  in  this  way :  by  the  court  not  allow- 
ing it  to  be  used  for  Miy  other  pnrpose  than  that 
for  which  it  is  sought.  The  discorery  will  be 
restricted  if  it  can  be  resbrioted.  But  in  this  case 
it  cannot  be  done.  The  pontiffs  can  do  nothiog 
without  discorery ;  they  ere  at  a  dead  look ;  they 
can  take  no  effectual  proceedings  agunst  anyone 
uoless  they  obtain  the  discovery  they  ask.  The 
other  authorities  referred  to  do  not  prevent  this 
bill  from  being  maintained.  To  dismiss  it  would 
be  a  denial  of  justice.  The  demurrer  is  over- 
ruled with  costs,  and  the  defendants  may  have 
cue  month  to  make  the  discovery  sought. 

Solicitors:  Pritcluini,  Englejield,  and  Co.,  for 
Qrundt/  and  Kerekaw,  Manchester  ;  Gregory, 
Botodaffet,  and  BauiU,  for  Stone,  and  FUi^Mr, 
LiverpooL 

QUEEN'S  BENCH  DIYISION. 
/«ne  29  and  80  ami  July  4. 
SwtBE  V.  Redman  and  Holt,  (a) 
Parinerthip — Joint  debtors — Arrangement  between 

partners — Dissolution — Liabili^. 
The  tteo  defendants,  who  were  merchants  and 
manufad-wers  in  partnership,  were  in  the  haitit 
through  the  plaintUFa'  fvrm  of  consigning  goods  to 
another  firm  in  China  for  sale,  (he  proceeds  of 

<a)  Bsported  bj  H.  W.  XcEsuAa,  Ea^.,  Baxriitm4t>I«w. 


CQ.B.  DiV. 


which  were  to  be  remitted  to  the  plaintiffi  in 
London.  These  remittances,  by  an  agreement  m 
writing,  were  to  be  held  ^edaUy  to  meet  iks 
liability  the  plaintiffs  might  have  incurred  hy 
advances  to  the  defendants  effeded  hy  acce^ling 
their  drafts,  and  any  baJanoe  was  to  be  paid  to 
the  defendants.  When  these  acceptances  became 
due  the  defendants  were  bound  to  pay  the  jAaixir 
Hffa  any  defidenea,  and  jf  the  $aua  were  ddayei 
aoaa  to  present  via  remittances  from  orrUnstg  ta 
time  to  meet  the  aeeeptancee,  the  ^denntiffs  wera 
aeeustomed  to  aecept  fresh  drc^  wkiA  fM  defen^ 
dants  negotiated  for  that  purpose.  Ai  the  dtsso* 
hUion  of  the  dejendants*  partnerahip,  of  whiA 
the  plaintiffs  had  notice,  some  ofplavnt^a'  aeeep- 
tanctss  upon  goods  as  yH  unsold  were  due  oiM 
were  met  byjresh  drafts  in  the  names  of  the  two 
defendants  in  liquidJaHon  and  accepted  aa  tmwil 
by  thefdaint^a.  One  of  the  defendants  then  gate 
plaint^s  notice,  as  the  fact  was,  thai  he  had  taken 
over  aU  the  atode  of  the  defendants'  firm,  and  the 
plaintiffs  agreed  at  his  request  to  aeee^t  fresh 
drafts  m  hi*  name  only ;  and  this  actum  was 
brought  against  both  defendants  to  recover  the 
bakmee  due  to  plaintiffs  upon  aceeptaneea  in 
plainiiff^  hands,  some  of  which  were  raomwd 
before  and  some  after  the  plaint^s  had  notice  of 
the  arrangement  between  the  partners  and  had 
aec^tedfreeh  drafts  in  the  name  of  the  one  defe»>- 
dant  onhf. 

Held,  thai  the  plaiwt^a  were  entitled  to  recover  Ae 

whole  of  their  daim  against  both  defendants. 
Oakeley  v.  Pasheller  (4  01.  ^  F.  207)  diaeuesed. 
This  was  an  action  to  recover  advances  alleged  to 
have  been  made  by  the  plaintiffs  to  the  two  defen- 
dants upon  coDsignments  of  goods  made  by  the 
defendants  to  China,  the  proceeds  of  the  sale  x£. 
which  were  to  be  forwarded  to  the  plaintiffs.  The 
defendant  Holt  allowed  jadgment  to  go  by  default, 
and  the  defendant  Redman's  defence  was  that  his 
partnership  with  Holt  was  dissolved  and  that  the 
plaintiffs  had  accepted  the  whole  liability  of  the 
defendant  Holt. 

The  case  was  tried  at  the  Saster  Sittings  in 
London,  before  Bramwell,  B.,  who  ruled  that  the 
foots  opened  by  the  defendant  Bedman'a  oounsd 
were  no  defence  on  his  part,  and  entered  judg- 
ment against  both  defendants  for  547^  St.  llA, 
the  amount  claimed. 

An  order  was  subsequently  obtained  on  bebslf 
of  the  defendant  Bedman  calling  upon  the  plain- 
tiffs to  show  cause  why  there  should  not  be  a  new 
trial  on  the  ground  of  misdirection  of  the  learned 
judge  in  holding  that,  assuming  all  the  facts  al- 
leged by  the  defendant  to  be  proved  to  the  satis- 
faction of  the  jniT,  theplainUflb  vera  nererAelasa 
entitled  to  a  verdict. 

Oohen,  Q.C.  and  Qamsford  Bruce  showed  canpe. 

Benjamin,  Q.C.  and  WHls,  Q.C.  suppcurted  the 
order. 

The  hcts  and  arguments  sufScienlly  vgifeax  in 
the  written  jndg^unt  of  the  court. 

Ow.  ads.  ■niU. 

JvJig  4. — GocKBUBK,  O.J.  delivered  the  jadgment 
of  bims^f  and  Blaokbnm,  J.  prepared  by  thm 
latter :  In  this  action  tried  before  BMtm  Bramwell 
the  defendant  Holt  made  no  defence,  and  the 
action  was  tried  between  the  plainUfc  and  Eed- 
man,  who  defended.  After  the  evidence  for  the 
plaintiffs  had  been  completed  Mr.  Benjamin  stated 
the  defendant  Bedroan's  case,  but  the  learned 
judge  ruled  that,  supposing  th^the  betaopoMd 
Digitized  by  VjOOglc 


Swire  v.  Redman  and  Holt. 


Dml^  187ft.]  THE  LAW  TDfES.  [ToUxxxt^  N.S.-471 


Bhonid  be  prored,  there  was  no  case  for  the  defen- 
dant to  go  to  the  jary,  and  he  directed  a  verdiot 
fyr  the  amoant  claimed,  which  was  4791.  St.  lid. 
The  faoiB  proved  on  the  evidenoe  for  the  plaintiffs, 
■oftrasifi  is  neoe8»ai7to  state  them,  were  that 
the  defhndants,  Bedman  and  Holt,  bad  been  in 
partnerBhip  as  spinners  and  maanfaotarers  at 
Anrorth,  and  also  as  staff  merchants  at  Brad- 
lord.  They  were  in  the  habit,  thronffh  the  plain- 
tiffs* firm,  of  consif^ing  goods  to  lusars.  Batter- 
field  and  Swire,  in  China,  for  sale,  the  proceeds  of 
which  were  to  be  remitted  by  BatterGeld  and  Swire 
to  Uie  plaintiffs'  Brm  in  London.  By  an  agree- 
meat  in  writing  dated  the  29th  Dec.  1868,  be* 
tween  the  plaintiffs'  firm  and  the  defendants, 
these  remittanoes  were  to  be  held  specially  to 
meet  the  liability  the  plaintiffs  might  have  in- 
cnrred  by  advances  to  the  defendants,  effected  by 
aco^tin^  their  drafts,  and  any  balance  was 
to  be  paid  to  the  defendants.  The  mode  in  which 
the  advances  were  made  was  that  the  defendants 
drew  an  the  plaintiffs  drafts  proportioned  to  the 
invoice  Talne  of  the  goods .  consigned.  These 
drafts  tiie  pluntiffs  accepted  and  tlu  defendants 
(Baoonnted  their  acceptances.  When  tlie  aooep- 
tancee  became  dne,  if  the  remittanoes  did  not  pat 
the  plaintiffs  in  fnnds  to  meet  the  acceptances,  the 
defendants  were  boand  to  pay  the  plaintiffs  the 
defidency.  There  seems  to  have  been  no  express 
agreement  at  any  time  as  to  what  was  to  be  done 
in  case  the  goods  were  not  sold  before  the  maturi^ 
of  the  acceptances,  bat  in  practice  the  plaintiffs 
m  snch  cases  accepted  a  fresh  draft,  wnich  the 
defendants  negotiated,  and  thereby  obtained  funds 
which  they  handed  to  the  plaintiffs,  who  were 
thereby  enabled  to  take  up  the  firat  acceptances 
and  so  to  let  the  defendants  have  the  benefit  of 
the  advance  fora  farther  time  withoat  being  under 
cash  advance.  There  could  be  no  doubt  that  this 
vas  so  constantly  done  that  Bedman  and  Holt 
woold  have  felt  aggrieved  if  the  plaintiSii  had 
snddenly  refused  to  prolong  the  adTanoes  in  this 
way,  and  would  have  had  a  right  in  sooh  case  to 
ray  that  the  pluntitf^  were  treating  them  harshly. 
Whtiiher  the  plaintiffs  would  by  so  doing  have 
wmmitted  a  breach  of  contract  on  which  an 
action  would  have  lain,  is,  to  say  the  least,  doabt- 
fall  and  from  the  way  in  which  the  case  was  dis- 
posed of,  without  ttotoally  taking  the  opinion  of 
the  jury  on  any  question,  the  defendants'  counsel 
are  probablv  entitled  to  argue  that  any  points 
left  doubtfhl  mnst  be  taken  to  have  been  found 
in  the  way  most  favourable  to  him.  The  course 
deicribed  was  pursued  for  five  years,  till,  on  the 
Slat  Dec.  1873,  the  partnership  between  Bedman 
and  Holt  expired  by  efflux  of  time,  and  of  this  the 
pIuntifEs  wore  then  informed.  At  tb^  date  there 
"were  goods  to  a  large  amoant  consigned  to  Butter- 
field  and  Swire,  and  in  their  hands  unsold,  on  the 
monrity  of  which  the  plaintiffs  had,  by  accepting 
the  drafts  of  Bedman  and  Holt,  made  advances  to 
the  extent  of  many  thousand  pounds,  for  which 
the  pluntiffs  were  liable,  though  they  had  been 
Vc{»t  oat  of  cash  advances.  Holt,  who  had  always 
managed  the  foreign  trade,  continued  to  manage 
the  outstanding  affairs  of  the  late  firm.  He  pro- 
cured the  renewal  of  the  advances  on  many  of  the 
goods  in  the  manner  already  described  by  pro- 
curing the  plaintiffs  to  accepfcf  resh  drafts  which  he 
negotiated,  and  thereby  obtained  the  funds  neces- 
sary to  keep  the  plaintiffs  out  of  oash  advances. 
These  fresh  drafts  were  drawn  in  the  name  of 


Drv. 


"Bedman  and  Holt  in  liquidation."   This  con- 
tinued till  the  16th  Nov.  1874,  up  to  which  date 
plaintiffs  had  no  notice  or  knowledge  that  Bedman 
and  Holt  were  not  equally  interested  in  winding- 
up  the  affairs  of  the  late  firm  and  realising  thia 

Eroceeds  of  th^r  consignment.  On  that  day  Hol^. 
V  a  latter  of  the  16th  Nov.  187^  informed  tho 

Elaiutifls  that  it  haQ  been  fiuallv  arransed  betweea 
im  and  Bedman  that  he.  Holt,  shouTd  take  over- 
tho  whole  of  the  stock  of  the  old  firm,  and  Hc^ 
suggested  for  that  reason  that  future  drafts  should 
be  signed  in  his  own  name  instead  of  that  of  Bed- 
man  and  Holt.  This  was  acceded  to,  and  severaf 
of  the  advances  originally  made  to  the  old  firm  <rf 
Bedman  and  Holt  on  goods  consigned  by  them 
and  then  their  property,  though  now  Holt's  pro- 
perty, were  continued  in  the  manner  described* 
the  drafts  by  the  discount  of  which  the  phuntiffa 
were  kept  out  of  cash  advance  being  drawn  on  the 
plaintiffs  by  Holt  in  his  own  name.  The  date  of 
the  writ  in  this  action  was  the  3rd  Dec.  1875.. 
Before  that  time  the  goods  originally  oonsigued  by 
Bedman  and  Holt  had  been  sold  and  Oka  procaeda 
received  fay  the  plaintifih  These  protweds  were 
not  sufficient  to  repay  the  advuioes  made  to  Bedo 
man  and  Holt;  the  deficiency  was  the  amount  for 
which  the  verdict  was  taken.  Port  tlua 
deficiency,  20001  and  upwards,  arose  in  respect  of 
advances  on  which  there  had  been  renew^s  prior 
to  the  16th  Nov.  1874  b^  means  of  drafts  of  Bad- 
man  and  Holt  in  liquidation,  but  in  respect  oT 
which  there  had  been  no  renewals  after  the  day  on 
which  the  plamtiffs  were  affected  with  notice  thab 
the  defendants  Bedman  and  Holt  had  agreed  that 
Holt  should  take  the  stock  of  the  old  firm,  and 
consequently  that  as  between  themselves  Holt 
should  be  boond  primarily  to  discharge  the  liabili- 
ties on  that  pr^rty,  including  the  advonoes 
which  the  plaintiffs  had  made  on  their  security  to- 
Bedman  and  Holt  jointly.  The  remaiuder  of  the 
claim,  3000Z.  and  upwards,  was  in  respect  of 
advances  on  goods  not  sold  on  Uie  16ta  Not. 
1874  and  on  which  the  advances  had  been  oon- 
tinned,  the  plaintiffs  being  kept  out  of  cash 
advance  by  means  of  aco^tances  of  Holt's  drafts 
discounted  in  the  manner  described.  The  ques- 
tion in  the  cause  is  whether  Bedman  is  still  liable 
for  either  of  these  sums.  It  aeems  to  us  dear  that 
the  original  advances  were  monev  lent  to  Bedman 
and  Holt  for  which  they  were  debtors,  and  that 
the  drawins  of  fresh  druts,  which  were  accepted 
as  described,  was  not  in  any  way  a  satisfaction  of 
that  debt  but  only  machinery  by  which  it  wa& 
provided  that  the  time  for  payment  should  be 
extended  without  the  plaintiffs  coming  under  any 
cash  advance.  Part  of  Baron  Bramwell's  mliuff 
was  that  there  was  no  evidence  that  there  hsxL 
been  any  taking  by  the  jplmntifib  of  Holt's  sole 
liability  in  accord  and  satisfaction  of  the  liability 
of  Bedman  and  HolL  And  this,  when  the  rule 
was  moved,  was  thonght- so  clearly  right  that  no 
rule  was  granted  on  that  point.  But  the  effect  (£' 
the  transactions  was  to  grant  an  extrasion  of 
time.  For  during  the  intern^  between  taking; 
up  of  one  of  the  drafts  and  the  maturing  or 
the  substituted  draft  by  means  of  which  it 
was  taken  up,  the  pliuntiff  could  not  havo^ 
sued.  And  one  point  made  by  Mr.  Benjamin 
in  his  opening  was  that  the  effect  of  this  giving 
of  time,  as  he  said,  to  Holt  alone,  was  to  dischaige 
Bedman.  So  far  as  regards  the  2000Z.  odd,  as 
to  which  there  had  been  no  renewal  after  the  16th . 
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KoT.  1674,  this  seems  to  ns  absolutely  untenable. 
For  we  think  it  clear  law  that  a  creditor,  who  has 
two  principal  debtors,  may  bind  himself  to  one  of 
them  (in  any  way  short  of  an  abeolnte  release)  to 

Sire  him  time,  or  even  not  to  sae  him,  without  in 
le  least  prejudicing  his  right  of  reconrse  agaiast 
tbe  other.  By  suing  that  other  debtor  a  recorery 
from  him  entitles  nim  to  recover  contribution 
frmn  his  <NHlebtor,  and  consequently  the  creditor 
may,  by  his  suit  against  the  one  debtor,  bring 
abont  such  a  state  of  things  as  renders  him.  the 
creditor,  liable  to  an  action  by  the  co>debtor  who 
has  been  forced  to  make  contribotion,  when  by 
the  bargain  between  the  creditor  and  bimcelf  he 
Ought  not  to  have  been ;  but  this  forms  no  defence 
for  tbe  other  debtor.  The  ]bw  says  that  the  party 
injured  shall  have  compensation  in  damages  adc- 

anate  to  the  injury  he  has  received,  but  that  ibis 
ball  form  no  defence  to  the  party  who  has  re- 
ceived no  injury  at  all.  And  if  no  damage  at  all  has 
been  received  there  is  no  compensation  due  to  any- 
one. And  this,  ve  cannot  but  think,  is  consistent 
vith  sound  sense  and  clear  justice.  And  there- 
fbre,  so  long  as  tho  plaintiffs  had  no  notice  that 
the  relation  Detween  Redman  and  Holt  had  been 
changed  from  ^t  of  joint  principal  debtors  to 
something  else,  the  plaintiffs  might  bind  them- 
selves to  Holt  in  any  way  they  pleased  to  give 
Iiim  time,  without  thereby  affecting  in  any  way 
their  remedy  against  Rfdman,  the  co-debtor ;  and 
this  we  apprehend  is  clear,  not  merely  in  jostice 
and  sense,  but  on  nil  decisions  both  at  law  and 
equity.  But  where  tho  two  who  become  liable  for 
a  debt  are  not  joint  princi^I  debtors,  but  from 
the  beginning  one  of  them  is  a  principal  and  tbe 
other  a  surety,  the  case  is  different.  The  relation 
of  principal  and  surety  gives  to  the  surety  certain 
rignts.  Amongst  others,  the  surety  has  a  right 
at  aov  time  to  apply  to  tbe  creditor  and  poy  off, 
and  then  (on  giving  proper  indemnity  for  costs) 
to  sae  the  principal  in  the  creditor's. name.  We 
are  not  aware  of  any  instance  iu  which  a  surety 
ever  in  practice  exercised  this  right;  oertainly 
the  cases  in  which  a  surety  nses  it  mast  be  very 
rare.  Still  the  snre^  has  this  right,  and  if  the 
oreditor  binds  himself  not  to  sue  the  principal 
debtor,  for  however  short  a  time,  he  does  interfere 
with  the  surety's  theoretical  right  to  sue  in  bis 
name  during  such  period.  It  has  been  settled  by 
decisions  that  there  is  an  equity  to  say  tliat  such 
an  interference  with  the  rights  of  the  surety,  in 
the  immense  majority  of  cases  not  damaging  him 
to  the  extent  even  of  a  shilling,  must  operate  to 
deprive  the  creditor  of  his  right  of  recourse  against 
tiie  surety,  thoogh  it  may  be  for  thousands  of 
pounds.  But  though  this  seems,  if  it  may  be 
permitted  to  speak  in  such  terms  of  the  doctrine 
sanctioned  byvery  great  lawyers,  consistent  neither 
with  justice  nor  common  senae,  it  has  been  long  so 
firmly  established  that  it  can  <m1y  be  altered  by 
the  Jjegislatore.  And  as  it  depends  on  the  sup- 
posed inequity  of  interSsring'  with  the  rights 
vhich  the  snret^  has  ss  between  him  and  the 
principal  debtor,  it  is  not  material  that  tho  know- 
ledge on  the  part  of  the  creditor  that  the  surety 
was  from  the  beginning  such,  and  therefore  had 
such  rights,  was  not  acquired  till  after  the  surety 
had  become  liable  to  tbe  creditor:  {Pooley  v. 
Harradine,  7  E.  4  B.  431 ;  Greenough  v.  Mc'Clel- 
land,  2  £.  A:  E.  424;  and  Oriental  Finanrial 
Corporafwn  v.  Overend,  Qiirncy,  and  Co.,  L.  Rep. 
7  Cb.  Ap.  142.)    Ibis  rule,  whether  it  was  origi- 
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nally  right  or  not,  is  no  doubt  well  established. 
But  when,  as  in  tbe  present  case,  the  two  debtors 
are  both  principals,  taero  m  no  such  right.  Bed* 
man  never  could  have  paid  off  the  plaintiffs  and 
sued  Holt  in  their  name,  for  by  the  very  act  of 
paying  off  the  plaintiffs  the  cause  of  actimi  ia 
their  name  would  be  gone,  and  the  right  wluch 
Bedmui  would  hare  had  to  sue  Holt  for  oootri> 
bntion  would  be  in  no  way  affected  by  any  baigsin 
which  the  pluntiSb  had  made  with  Holt  akme  to 
give  him  further  tim&  The  oontration  is  tbit 
the  two.  Redman  and  Holt,  had  a  right,  witheot 
the  knowledge  or  consent  oJt  the  plaintiffs,  to 
create  a  new  state  of  things,  and  then,  by  giviog 
notice,  to  prevent  the  plaintiffs  from  doin^  what 
they  lawfully  might  before — to  create  a  nght  ia 
themselves,  which,  if  observed,  mnst  A&eof^tU 
f^om  toe  plaintiffs'  right,  and  then  to  sij  that  it  is 
inequitsbio  in  the  plaintiffs  to  act  in  derogation  of 
this  right  so  created.  Surely  the  inequity  brains 
earlier,  and  is  in  the  defendants'  derogatmg  from 
the  plaintiffs'  right  without  their  consent.  It  wu 
however  argned,  that  however  much  this  might 
be  contran  to  principle,  it  was  established  by  tbe 
House  of  Lords  in  Oakelcy  v.  PcuJuOer  (4  CI.  A  F. 
207;  10  Bli.  N.  S.  548).  We  do  not  think  that 
any  such  potnt,either  arose  or  was  decided  in  (hot 
case.  Tbe  case  is  very  imperfectly  reported,  and 
the  judgment  seems  to  have  been  very  roessre. 
Tlio  case  is  abstracted  in  Lindley  on  Fartneruiiv 
3rd  ed.  p.  463.  The  decision  appears  to  iu  to 
have  proceeded  on  the  ground  that,  by  an  arrange 
roent  to  which  the  ornlitor  Sir  Charles  Oakdey 
was  a  party,  Kynaston,  who  was  Sir  Charles's 
son-in-law,  became  a  partner  in  the  house  which 
was  indebted  to  Sir  Charles,  and  then,  by  am  age- 
men  t  between  the  three  parties,  Kynaston  bocsoie 
a  principal  debtor  to  Sir  Charles,  and  the  oatjrniig 
partners  became  sureties  to  Kynaston.  There 
was  ample  consideration  for  Sir  Charles  Oakeley 
agreeing  to  this  change,  and  whether  the  oon- 
closion  of  fact  that  he  did  so  agree  was  rigbt  or 
wrong,  the  did  not  and  ooald  ntit  deoida  that 
it  oomd  be  done  without  his  oonsent.  That  soah 
was  the  ground  of  the  dedsicm  of  the  Lords  we 
think  sufficiency  appears  from  both  reports,  ill 
as  they  are  repotted.  The  hots  clearly  wen  thst 
Kynaston  made  ^himself  a  new  debtm  to  Sir 
Charles  Oakelsy;  ftnd,  if  he  was  so,  tbe  respon- 
dents could  not  be  ii^ble  for  bis  de&olt  enepft 
in  eonseqnence  of  som's ,  arrangement  by  which 
they  became  his  sureties.'xjn  the  very  meagre 
report  of  the  judgment  of  the^aster  of  the  "HdOa 
in  Bligh  10  Bli.  K.  S.  at  p.  5^  bo  bases  bis 
judgment  on  the  fact  that  "  Sir  cfe^i^es  Oakelsy 
well  knew,  in  1817,  that  bv  the  A^ngBBwot 
between  the  two  partners,  Beid  and^T"*'*'^ 
they  had  become  tne  principal  debtors,^^*'  *» 
to  Sir  Charles,  which  Kynaston  could  ml  J*  I 
without  Sir  Charles's  consen^  "and  SherJ**  J 
estate  surety  only."  And  during  the  arsnmM^  J 
in  the  House  of  Lords,  Lord  Lyn&urst  points  oatm 
the  difficulty  in  converting  a  joint  debtor  into  s!^ 
surety  without  the  creditors*  assent  (10  Bli.  N.  8. 
at  p.  586 ;  and  4  01.  ft  F.  p.  232).  His  seema  to 
have  relied  on  this  objection  until  the  &ct  th&t 
Kynaston  became  a  new  debtor  was  bronght  toj 
his  notice  (10  Bli.  N.  S.  p.  587).  And,  finally, 
tho  judgment  he  says,  "An  arrangement  w^H 
made  between  Sir  Charles  Oakeley  and  Kynastot^H 
(10  Bli.  N.  S.  p.  589).  This  would  have 
quite  irrclcrant  unless  Kynaston  had  bcconofl^f 
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Dew  debUv,  mad  tbe  other  parties,  by  agreement 
with  Sir  GbariM,  lareties  for  him.   It  is  tmpoii* 
■Ue  to  Boppoie  th^  if  Lord  LTudhamt  hod  been 
(tdinnng  » jndgmeDt  of  the  Honiie  of  Lords  on  a 
oiH  of  tbe  fine  impraantoih  and  on  which  be 
]nev(w  •ppBira  from  10  Bligh  N.  S.  at  p.  586, 
4GLA  F.  p.  23S)  thott  was  no  prenous  deouitm* 
ha  woald  Ufa  done  it  in  so  perf anctwy  a  manner 
■Blwi4>pearg  to  have  done.    It  was  not  rigbt  in 
dnidiiig  on  the  speoial  facts  of  the  part4calar 
cue  to  give  so  litcje  information  to  the  parlies, 
bat  it  would  have  been  an  incredible  neglect  of 
dotT  to  Bay  so  little.   It  is,  however,  true  that  in 
WiLon  V.  Uoyd  (L.  Bep.  16  Ea.  60, 70),  Bacon,V.G.. 
ui  citiag  Oate^Uy  r.  PatlteUer,  takes  no  notice 
of  the  very  important  fact  that  the  new  partner 
ma  iatoodaced  as  a  new  member  of  tbe  firm,  and 
H  t  frosh  debtor  to  tbe  creditor  by  an  arrange- 
Bieat  between  the  three.   No  JAnglish  case  bas 
Htaally  decided  this  point  if  Oakdey  t.  PaaheUer 
ioes  not  Bat  there  is  an  Irish  case  cited  by 
Xr.  Wills,  which  shoald  be  notiopd.   It  is  that  of 
Maingay  v.  Lewis  (It.  Bep.  3  G.  L.  485 ;  in  error 
Ir.  Bep:  S  C.  L.  229).  There  was  a  plea  there  on 
fl^pitable  gnmndi  raising  this  venr  defence.  The 
Ibuh  Court  of  Queen's  Bench,  on  demurrer,  anani- 
■OD^  hftld  tbe  plea  to  be  bad.   But,  on  appeal 
before  seToa  jttdsm,  four  rerersed  tiiis  demsion, 
threo  being  for  afirnuBg  it.  Bat  it  is  worth  while 
to  notice  the  reasons  on  which  Lawaon,  J.,  based 
h»  judgment,  whidi  turned  tbe  scale.  After 
Mktmg  the  point,  be  says :  "  To  bold  tbab  this 
ie  10  srems  to  me  contrary  to  all  sound  prin- 
Ofiet  of  law.    To  aSeot  the  rights  and  alter 
Ike  remedies,  or  even  the  order  of  Uie  remedies  of 
•  creditor     an  arrangement  entered  into  between 
Ui  debtors  to  which  be  was  no  party,  seems  to 
ne  to  be  an  interference  with  contracts  very  con- 
tair  to  the  spirit  of  our  law:"  (Ir.  Bep.  5  C.  L. 
P-  231.)   So  fiir  we  qnite  agree  with  him ;  bat  he 
adds,  **Ifeel  myadTbonnd  to  come  to  the  ooneln- 
■on  tiiat  the  case  is  goremed  by  the  decuim  of 
the  HoQse  of  Lords  in  Oakeley  t.  FcuheUer,  and 
flttt  I  OBght  to  follow  it  implicitly.   Had  Mr. 
Jnstioe  Lawson  thonj^t,  as  we  do,  that  the  deci- 
■us  in  Oakdey  t.  Paahellcr  proceeded  on  the 
Snnnd  that  the  creditor  was  a  party  to  the  ar- 
nnsement,  be  would  have  decided  in  conformity 
vH&the  opinion  of  the  dissentient  three  in  the 
Ineh  Court  of  AppeaL   We  think,  therefore,  that 
the  rule  in  this  case  should  be  discharged  on  this 
groond.   There  is  another  point  which  it  is  not 
Moessary  for  us  to  decide,  bnt  which  it  is  as  well 
to  mention.    Bedman  and  Holt  had  when  in  part- 
»Bnhip  requested  the  plaintiffs  to  give  time 
uider  tbe  droamstances  and  in  the  way  which 
my  did  after  the  dissolution  to  Holt  alone.  And 
atoeplsintiffB  were  not  nnder  a  legal  obligataon 
j  todo  sc^  there  whs  a  strong  moral  ^im  on  them 
^  Kto  do.   It  seems  strange  justice  to  ralieve  Bed- 
ilMu  becanse  tbe  plaintifi"  in  dealing  with  Holt 
jjlftg  the  dissolution  in  winding-up  a  partnership 
itpt.  pursued  the  very  oourse  which  Bedman  had 
^Inetioped  and  requested,  if  he  had  not  stipulated 
^.iVit;  and  Oakford  t.  European  Shippina  Com- 
jilpy  (I  H.    H.  182)  seems  an  authoritjr  for  say- 
jtfk  it  is  not  equity.   Our  jodgmmts  will  be  in 
j  iBoar  of  the  plaintiffs. 

ifl  Judgmeidfor  the  plidati^. 

«0idicitor8  for  plaintiffs,  FUtx  and  (Jo. 
lApidicitora  for  defendants,  Field,  Boteoet  and  Oo., 
S  Taylor  and  Co.  Bradford. 


Friday,  Nov.  10. 
HxBscimxu)  V,  Loxoox.  Beiohtov,  avd  Soutk- 

COAST  SULWAT  OO.  (a) 

Deed  qf  nUaee—FremduUitt  mi$r^tn§«»latim  (jf 

faet  or  law—Inoaiidatio»  ^  deed. 
In  tm  (ution  for  infariee  arieing  from  a  mclway 

aeeSdentt  U  wu  pieaded  (hat  ptauU^  had,  upon 

payment  iff  a  certain  nun,  relMfed  the  d^ewlMts 

from  eM/krther  eloim. 
PVtintif  replied  that  sue&  reUaee  had  been  obtained 

byfiraudment  mierepreeentation  of  faettf  and  of 

the  legal  ^eett     the  de6d  ofrdeaee. 
Seld,  upon  demurrer,  Qiat  ihefraudsdmiit  miirsprs- 

eentvUion  aJleged  imealidaied  the  deed. 
Semble,  that  a  deed  fi  uivalidated  by  a  /rauduleiU 

mUrepreeentatio*  aetoite  legal  efecL 
Thb  plaintiff  claimed  damages  for  injaries  sus- 
taioea  in  a  o611iau>n  upon  the  defendants*  nil* 
way. 

In  the  statement  of  defenoa,  it  vm  statedt  inief 
alia,  that  an  oflBoer  of  the  company  liad  had  an 
interriew  with  the  plaintiff  striMequant  to  the  col- 
lision, and  (4),  that  at  such  interview  the  plainUff 
informed  the  said  officer  that  he  intended  to  make 
a  claim  i^ainst  the  defendants  arising  oat  of  the 
said  cotlisijn,  and  after  some  discussion  upon  the 
subject  between  the  plaintiff  and  the  said  officer, 
it  was  ultimately  agreed  between  them  that  the 
defendants  would  pay  to  the  plaintiff  (as  they  then 
accordingly  did  through  tbeir  said  officer)  a  sum 
of  91.  Se.  in  full  satistaotion  and  discharge  of  all 
cauee  of  action  which  he  then  had,  or  at  any 
time  or  times  thereafter  mif^ht  have  a^inst  the 
defendants  on  account  of  or  in  any  way  moideotal 
to  the  said  collision,  and  be  the  plaintiff  would  (as 
he  then  acowdingty  did)  accept  suidi  sum  fh>m 
the  defendants  in  rail  satisfhcUon  and  distduuge 
aneh  cause  of  action,  and  would,  then  ud  Ukora 
make  and  exeonte  (as  he  then  and  there  in  tut 
tlidt  a  rehmse  to  tlie  defendants  from  tnoh  oanses 
cf  action. 

Beply.  Paragraph  2  admitted  the  abon  para- 
gn^h  of  tbe  statement  of  defenoe^  and  continued: 
The  plaintiff  says  that  he  (the  offioer)  procured  him 
to  execute  the  said  release  by  fVaudulentl;^  repre- 
senting to  him  for  that  purpose  that  his  injnrieH 
were  of  a  trivial  and  a  temporary  nature,  and  that  if 
they  should  afterwards  tarn  out  to  be  more  serious 
tbsn  he  then  anticipated,  he  wonid  still,  even 
though  he  had  executed  thf>  said  deed,  be  in  a  posi* 
tion  to  obtain,  and  would  obtain,  further  compen- 
sation from  the  defendants  in  respect  thereof ;  and 
the  plsintiff  further  says,  that  lull^  believing  in 
the  said  representations,  and  acting  upon  the 
faith  thereof,  he  was  induced  thereby  to  execute 
tbe  said  deed,  and  then  executed  the  same  upon 
and  subject  to  the  express  condition  that  he  shoald 
not  thereby  exclude  nunself  from  farther  oompen- 
saUott  from  the  defendants  if  his  injuries  ^ald 
turn  oat  to  be  more  serioos  tlian  he  then  antici- 
pated. 

3.  That  the  injuries  of  the  plaintiff  did  torn  out 
to  be  of  a  more  serious  nature  than  he  anticipated 
at  the  time  of  ezecating  the  sa^  deed. 

Bonurrer  to  re{dy,  on  the  ground  that  the  re* 
presentations  allegea  to  have  been  made  to  the 
plidntiff  by  the  defendants'  agent  were  Q^or^ 
representations  as  to  facts  within  the  plaintiffs 

(a)  KvforMd  bjr  A.  H.  Poiais,  Eiq..  It«ri»l«r-«t-I^if. 
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oirn  knowledse.  and  that  the  same  were  not  nor 
was  either  OL  them  respeotiTely  alleged  to  have 
been  false,  to  the  knowledge  of  the  person  making 
anch  representations. 

Jemw  (£opM,  Q.G.  with  him). — There  is  only 
one  allegation  of  misrepresontation— that  plaintifi  a 
injnriaa  were  not  Rerions,  hot  if  they  were  bo 
the  deed  would  not  bind  him  ;  there  was  merelj  a 
fraadalent  statement  as  to  the  lefial  effect  of  the 
deed.  [Ldsh,  J.— Soppose  plaintiff  could  neither 
read  nw  write.]  In  ttuA  case  there  might  be  fraud 
in  reading  the  deed*  bat  there  the  deed  wonld  be 
void  ah  iniUo : 

JiMfar  T.  Madntvaent  20  L.  T.  Sap.  K.  B.  887  j  !>.  Bap. 

40.  P.  704;  "» 
Tluinmghgood'*  com,  2  Co.  Sep.  96. 
Here  the  defendant  was  deoeived  not  as  to  the 
actual  contents  but  as  to  the  legal  effect  of  the 
release.  Lewi*  t.  Jom»  (4  B.  h  C.  506)  shows  the 
diatinodon.  In  his  judgment,  Baylej,  J.  aa^rs : 
"  Hie  onlj  question  is.  whether  plaintiff  was  in- 
dnoed  by  any  fraudulent  representatioa  to  sign 
liw  agreemenfc.  .  .  .  That,  howerer,  was  a  misre* 
presentation  merely  of  the  legal  effect  of  the 
(ttreement.  Now  every  man  is  sapposed  to  know  j 
t£ia  legal  effect  of  an  instrument  which  he  signs." 
[liUSH,  J. — These  were  merely  innocent  misrepro* 
■antatioDB.  Suppose  a  lawyer  stated  to  a  layman 
that  a  deed  wonld  have  a  different  effect  to  what 
^  had  in  reality  ^  A  fraudulent  misrepresentation 
of  a  lefi^  efEeot  is  a  coutradiefaon  in  temu ;  feand 
would  imply  knowledge  in  one  and  nob  in  the 
other,  but  eai  Ajfpotften,  botli  purtieB  know  the 
1ml  effect  of  a  deed:  (IiealEeonGonlnot8,p.l82.) 
"  The  misrepresentation  of  the  legal  effect  of  a 
written  agreement  which  a  party  aigna  with  a  fbll 
kaowlei^  of  its  contents,  is  not  a  anfficient 
ground  in  law  for  aroiding  the  agreement : "  (see 
also  Ohitty  on  Contracts,  lOth  edit.  p.  631.) 
BwUie  T.  Lfyrd  Ebury  (26  L.  T.  Bap.  N.  3.  350; 
L.  Bep.  6  Ch.  App.  777)  is  distinfraishable,  there 
bdLng  failure  of  consideration  in  that  case.  The 
presumption  here  is  that  the  man  knew  the  legal 
efibot  of  what  ha  signed,  and  oo  conld  not  oe 
deoeiTod. 

Wood  SiU,  for  plaintiff. — In  Lewis  t.  /one*  {vhi 
Mip.),  the  word  "  supposed  "  baa  been  misunder- 
etood}  it  means,  is  supposed  to  know  nntil  the 
contraiy  haa  been  pr(nre£  Fraod  ia  auffituent  to 
npaet  a  judicial  decision,  aorely  it  will  invalidate  a 
release :  {Lee  t.  Laneaekvre  and  Yorh^re  Sa^vay 
Oompatvu,  25  L.  T,  Bep.  N.  8.  77  i  L.  Bep.  6  Ch. 
iipp.  527.)  Or  broad  grounds,  such  a  deed  ob* 
tamed  in  such  a  manner  should  not  be  upheld. 

JmvM  hare  referred  to  BdwarAe  t.  Brawn  (1 
C.  &  J.  312). 

Meixob,  j.— I  see  no  obstacle  to  onr  giving  fall 
effect  to  this  replication.  lb  deu'ly  and  suffi- 
oiently  informs  us  that  two  representations  were 
made  by  the  ofKcer  of  the  company — the  first  was, 
that  plaintiff's  injunes  were  of  a  temporaiy  and 
triTial  character,  and  that  the  sum  of  three  guineas 
was  sufficient  oompensation  for  them,  and  there  is  a 
distinct  allegation  that  this  was  fraudulently  done. 
The  second  and  distinct  representation  was,  that 
in  case  the  injuries  should  prove  to  be  of  a  more 
serious  nature  the  release  would  not  tqierate  as  a 
barto  fhtnre  p'Oceedin^B.  At  the  end  of  the  re* 
plication  there  is  a  denial  of  the  fbots  alleged  by 
the  officer  of  the  defendants.  There  has,  there- 
fbre,  been  a  fraudulent  representation  of  faots 
and  a  fraadulent  statement  that  the  deed  would 


woidd  not  be  Innding  under  the  aroanutwoBi 
which  have  ariesn.  Kow  I  entirely  appnm  at 
&ir  and  reasonable  settlements  between  rtilw^ 
companies  and  the  public  withont  reaort  to  liti^ 
tion ;  still  I  am  extremely  glad  that  rgpreroote- 
tions  such  as  these  in  the  case  before  na  afford  na 
bar  to  a  plaintiffs  preferring  his  claim  for  injuries 
before  a  jnry.  There  is  no  obetade  in  law,  sod 
we  are  idso  now  at  liberty  to  act  upon  the  rules  of 
equity  as  to  fraud.  I  am  opinion  that  the  plaintiff 
ia  enutled  to  pursue  his  action. 

Lube,  J. — I  am  of  the  same  opinion.  I  do  not 
think  it  necessary  to  say  in  this  caae  whether  a 
fraudulent  misrepresentation  of  the  legal  eSeot  of 
the  deed  would  be  sufficient  to  invalidate  it. 
Bayle^,  B.,  in  the  caae  eited  by  Mr.  Jenoe,  sm. 
in  deciding  another  p<nnt :  "  lliough  he  might  w 
misled  aa  to  the  legal  effeott  and  thovob  he 
have  been  entitled  to  avmd  the  bond  br  itatuw 
that  be  was  so  misled :"  (J^dioordt  v.  Browa,  an 
mp.)  It  is  not  necessary  to  decide  that  poiit 
here,  bnt  if  it  were,  I  should  emphaftioally  anrthiik 
such  a  fraudulent  misrepresentatioii  woud  be 
sufficient  to  invalidate  the  release. 

Z^nwFfw  ewrralsil 

Solicitors  for  the  plaintiff,  JTsol  and  FkiOfU. 

Solidtora  for  defendaota,  hvrton,  MoUt  sad 
JVorton. 


Friday.  Nots.  17. 

Duke  or  Dktovbeike  v.  Hsiuim  Smt 
CoHUST,  LnatBD.  (a) 

Baimg  of  mm  mmer— iTadnetio*  from  royottiet— 
Beetria/Uim  m  leocs — lAabOnty  iif  lesMn^Ilr 
BaUng  Act  1874  (37  ^  88  FM. «.  54),  a.  8. 

By  ted,  8  of  the  Bating  Aat  1874,  wfters  Os  Imm 
of  a  mine  ia  exempt  from  h^!ng  raiai  to  any 
poor  or  other  loecX  rvte,  he  may  (tmlMt  la 
hat  epeeifieaU/y  ctmtracled  to  pay  titA  rate  ta  Ae 
event  of  the  abolition  of  ate  eaid  oMmrtwa) 
deduct  from  any  rent,  royalty,  or  dues  payme  if 
him,  one  half  of  any  auch  rcOe  paid  by  him. 

The  plaintiff  and  defendantt  contracted  in  a  leae 
of  iron  mines  that  the  rent  and  royaUiee  poyo&la 
by  the  defendanie,  the  lesteee,  should  be  free  ai4 
char  of  and  from  all  raiee,  taisee,  tithe  rmt 
charges,  expenses  and  deductions  whaisoera, 

?arliamentary,  parochial,  or  of  any  other  natme. 
'he  defendants  deducted  from  their  royalties  he^ 
of  the  rates  paid  hy  them  under  Ihte  Ad,  ana 
the  plaintiff  brought  ihie  action  to  reeover  the 
deduction. 

Held  that  this  eeetion  of  the  statute  overruled  At 
rwervofson  in  the  Uaee,  and  thai  the  dtfendadt 
were  not  Halle  for  the  half  of  the  rates  whiAA^ 
had  deducted. 
'tsn  was  a  special  case  stated  by^consent  of  tte 
partie?  for  the  opinion  of  the  oourt  un^r  Ordv 
XSSIV^  r.  1. 

1 .  By  an  indenture  of  lease  dated  1 7th  June  188^ 
and  made  between  the  plaintiff  of  the  one  ptrW 
and  Henry  William  Schneider  andBobert  Haimi^, 
of  Barrow-in-Fomess,  in  the  county  of  Lanoas^ 
iron  maatera,  of  the  other  part,  the  plainm 
granted  to  the  said  Henry  "William  Schneider  and 
Bobert  Hannay  license  and  authority  to  ^  and 
raise  all  iron  ore  that  mifbt  be  found  m  and 
under  the  lands  in  the  parish  of  Ihdjon-in-ITuroBSfc 

(«}  B«partad  Ij  X.  W.  lUKwuiM,  Aq, 
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in  fche  oomifcj  PalaUne  of  Lancaster,  described  in 
&e  sdieduie  and  plan  to  the  said  lease,  togethw 
witii  power  to  open  limestone  qaarries,  and  to 
work  any  snch  qnarries  then  opened  in  the  sud 
lands.  The  leoae  to  ocmtinne  for  the  term  (tf 
tiurty-ooe  yean  from  the  Ist  Jan.  1864,  bat  to  be 
detsnninablA  as  themn  nwntioned. 

i.  The  resarataon  of  rent  in  the  said  lease  ib  in 
I2ie  words  ficUowing:  ''yielding,  paying,  and 
delirerine  nnto  the  said  Dake,  rus  heirs  and 
assigns,  oariDg  the  sMd  term,  th«  annnal  rent  of 
fiOOr,  by  eqnal  half  yearly  payments,  on  let 
Joly  and  Ist  Jan.  in  each  year,  and  also  at  the 
some  periods  the  royalty  of  la.  4^d.  per  ton  for 
evay  ton  of  22401bB.  of  iron  ore  which  in  any  half 
year  shall  be  dng,  raised,  and  taken  ont  of  the  said 
prsmises  over  and  above  3t(36  tons.  And  also  at 
the  same  periods  the  royalty  of  l^d.  per  ton  of 
^2401b8.  of  Hmaetone.  which  in  any  half  year  shall 
be  dng,  raised,  and  taken  oat  of  the  said  premises, 
■flwdi  rent  and  royalties  to  be  free  and  clear  of  and 
-from  tin  ndWB»  taxea*  tiUie  rent-ehoigee,  expenses 
•ad  deductions  whotsoemr,  parliamentary,  paro- 
^iaalf  or  of  017  other  nataie." 

3.  The  ooraiant  br  the  lessees  for  the  payment 
■of  rent  is  in  the  words  following ;  "  That  they  the 
sud  Heniy  William  Schneider  and  Bobert  Hannay, 
their  executors  and  adminiatrators,  shall  and  will 
from  time  to  time,  and  at  all  times  daring  the 
«ud  term,  pay  the'  said  rent  and  n^ties  hereby 
nserved  at  the  timas^  and  in  the  manner  herein 
tDsntioned." 

5.  TfaeinterestintheBaidleaBeof  thelesseeswas 
assigned  to,  and  is  now  rested  in,  the  defendants. 

6.  There  was  dne  and  owing  from  the  defendants 
to  the  plaintifi  in  respect  of  the  rent  and  royalties 
'On  iron  ore  payable  under  the  said  lease  on  the 
18th  Sept.  1875,  the  sum  of  93711.  4s.  Id.,  and  on 
iiad  Hay  1876  the  mm  of  9458L  10s.  4d.,  making 
imtiier  the  sum  of  163241. 14f.  Sd. 

7.  Hie  defendants,  after  the  possmg  of  the 
Hitnte  37  &  38  Yict.  c.  54,  became  liabto  to  pay, 
aad  hare  paid,  for  mar  and  local  rotes  imposed 
vpon  them  as  each  lessees  as  aftnresaid  in  r^peot 
<i  tiie  iron  ore  wwked  by  them  under  the  said 
Issae,  and  on  which  they  were  liable  to  pay  to  the 
^QtifE  the  said  sam  of  18,8241. 14s.  5d.,  the  sama 
ioUowing,  that  is  to  say,  the  snm  of  12962.  in 
n^>eet  of  the  poor  rate,  and  the  snm  of  172BI.  in 
nq>ect  of  the  local  rate,  makiiig  together  the  sum 
of  30241.,  the  THlne  of  the  iron  ore  raised  by  the 
difeadants,  being  for  the  pnrposes  of  the  assess- 
msnt  (rf  the  defendants  to  the  said  rates  taken  at 
the  snm  €f2a.  SeL  per  ton. 

8.  The  defendttotB  churned  to  be  entitled  to 
4fldnat  bom  the  idaontifC  the  ram  of  10982.,  being 
the  sam  at  which  one  half  of  the  said  local  and 
poor  rates  so  paid  by  the  defendants  amounted  to, 
<alcalated  npon  the  said  sam  of  183241.  14b.  5tL, 
«o  pa;^]e  by  t)ie  defendants  to  the  plaintiff  for 
toe  Bud  rc^alties. 

9.  The  defendants  having  claimed  to  be  entitled 
dednot  from  the  plaintiff  the  said  snm  of 

*096I.,  hare  paid  to  the  plaintiff  the  sum  of 
148.  bd.  in  respect  of  the   total  of 
18,8242. 14f.  5d.  mentioned  in  the  sixth  paragraph, 
Iflsmg  unpaid  the  sum  of  10981. 

10.  On  31st  May  1876,  a  writ  was  issued  in  this 
•rtion,  in  which  the  plaintiff  daimed  to  recover 
uwa  the  defendants  the  sum  of  10981.  aa  the 
belanoe  remainiog  dne  to  him  from  the  defaadants 
n  re^kect  of  the  said  royalties. 
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11.  The  plaintiff  contends  that  the  defendants 
are  not  entitled  to  deduct  from  the  rent  and 
royalties  payable  by  them  to  him  any  money  in 
respect  of  the  rates  bo  paid  by  them. 

12.  The  defendants  contend  that  they  are  eiiti- 
tied  to  deduct  the  lull  sum  of  10981.  in  respect  of 
Buf^  rates. 

13.  The  questi<m  for  the  opinion  of  the  ooait  is 
whether  the  defendants  are  entitled  to  deduct 
from  the  plaintiff  the  said  sum  of  10982. 

Kay,  Q.C.  (with  him  Bowen),  argaed  for  the 
plaintiff. — This  case  turns  upon  the  application  of 
sects.  8,  9  and  10  of  the  Bating  Act  1874  (37  &  38 
Yiot.  c.  54),  to  the  circcmstuices  herein  stated. 
By  sect.  8,  "Where  any  poor  or  other  local  rote 
which,  at  the  commencement  of  this  Act,  any 
lessee,  licensee,  or  grantee  o£  a  mine  is  exempt 
from  being  rated  to  in  respect  of  such  mine  during 
the  continuance  of  his  leas^  gi^nt,  or  licence,  or 
before  the  arrival  of  the  period  at  which  the 
amount  of  the  rent,  royalty,  or  dues  is  liaUe  to 
revision  or  readjustment*  he  may  (unlobi  he  baa 
spedficolly  oootraoted  to  pay  sncui  rate  in  the 
evMkt  of  the  alxdition  of  the  siud  exemption) 
deduct  from  any  rent,  royalty  or  dues  payable  by 
him  one  half  of  any  such  rate  paid  by  him.  Pro- 
vided that  he  shall  not  dednot  any  sum  exceeding' 
what  one  half  of  the  rate  in  the  pound  d  such  poor 
or  other  local  rate  would  amoant  to  if  oolcalated 
upon  the  rent,  royalty,  or  dues  so  payable  by 
him."  By  sect.  9 :  "  Where  any  occupier,  lessee, 
licensee,  grantee,  or  other  person  is  authorised  by 
this  Act  to  dednot  any  rate  or  sum  in  respect  of  a 
rate  from  any  reut,  royalty,  or  dues  fmyable  by 
him,  then  (1)  Any  payment  so  anthorised  to  be 
deducted  shall  be  a  good  discharge  for  such  amonnt 
of  rent,  royalty,  or  dues  as  is  eqxai  to  the  amount 
of  such  payment,  and  shall  be  Mlowed  oocordingly. 
(2)  Any  payment  so  antiiorised  to  be  deducted 
may  be  recovered  as  an  (ffdinaiy  debt  from  the 
person  to  whom  the  rent,  royalty,  or  dues  may  be 
payable.  (3)  The  person  reoeiviog  the  revt, 
royalty,  or  dnes  shall  have  the  same  right  of 
appeal  and  objection  with  reference  to  the  rata 
and  to  the  valuation  of  the  hereditament  in 
respect  of  which  the  rate  is  payable,  as  he  would 
have  if  he  were  the  occupier  of  such  hereditar- 
ment."  By  sect.  10  :  "  After  the  commenoemenb 
of  this  Act,  the  hereditaments  to  which  the  poor 
rate  Acts  are  extended  by  this  Act,  and  which  are 
thus  made  rateable  to  the  relief  of  the  poor,  shall 
be  rateable  to  all  local  rates  in  like  manner,  as  if 
the  poor  rate  Acts  had  always  extended  to  such 
hereditaments."  The  words  of  the  lease  with 
respect  to  payment  hy  the  defendants  d  future 
rates  are  very  extensive,  and  may  well  be  held  to 
be  within  the  exemption  contained  in  the  8th 
section.  [Lush,  J. — You  must  show  that  the 
defbndanta  ham  epecaflcoUy  contracted  to  pay 
poor  rates  and  local  rMes  in  the  event  of  the 
abolition  of  the  exemption  existing  in  the  year 
1864.]  The  words  of  the  reservation  in  the  lease 
are  sufScienbly  specific  to  include  the  defendants* 
liability  for  the  whole  of  these  rates :  the  rent  and 
n^rolties  are  to  be  free  and  clear  of  and  from  all 
rates  and  deductions  whatsoever,  parliamentary, 
parochial,  or  of  any  other  nature. 

Edioyn  Jonea  (with  A.  WUls,  Q-G.)  appeared  for 
the  defendants,  bat  was  not  beard. 

CocKBFBN,  C.J. — This  case  to  my  mind  is  dear 
I  enough :  it  tarns  upon  the  construction  of  a  reser- 
l  vation  in  the  plaintiff's  lease  of  some  koji  mines  . 
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to  the  defendfuits,  whereby- the  defendaDte,  the 
leneea,  -andertake  to  pnr  certain  tents  and  royal- 
tiee,  which  are  "  to  he  me^nd  olear  of  and  from 
all  rates,  taxra,  tithe  rent-charges,  expenses- and- 
deduotions  wbatBoever,  parliamentary,  parocbiiU, 
or  of  any  other  natnre."  I  quite  affree  that  this' 
clanse  is  saffiorent  to  entitle  the  p&iotiff  to  the 
royalties  in  fall,  without  any  dednotion  for  poor 
or  local  rates,  were  it  not  for  the  words  of  the. 8th 
section  of  the  Bating  Aot  1874.  An  occupier  of  a 
mine  previonsly  exempted,  bat  rated  onoer  that 
Aot,  "  may  (noless  he  has  specifically  contryted 
to  pay  such  rate  in  the  event  of  the  abolition  of 
the  aaid  exemption)  dednct  from  any  rent,  royaUy, 
or  dnes  payable  by  him  one  half  of  any  such  rate 
paid  by  him."  Ihe  exception  in  the  parenthesis 
IS  TeiT  olear  and  preoise,  and  we  cannot  expanse 
from  It  the  word  •*  speciflcally/'  It  cannot  be  and 
there  is  any  such  oontraet  as  that  desoribed  iff  thia 
exoeptioh  to  be  found  in  the  lease  before  xa*  As 
I  understand  the  effect  of  this  clanse  in  tbe  lease, 
when  the  contract  is  general  to  pay  rate)  and 
taxes,  all  exisUng  rates,  «id  all  newly  imposed 
rates  of  an  ordinal^  eharanter,  are  to  be  paid  by 
the  lessees;  hot  with  re^rd  to  this  new  rating 
liability  imposed  upon  mines  by  the  Bating  Act, 
there  can  be  no  duty  npon  lessees  to  pay  the  whole 
of  the  new  rates,  unless  the  parties  to  the  lease 
had  previously  considered  tbe  prolMble  abolition 
of  the  existing  exemption,  and  specifically  pt6- 
Tided  for  meeting  ib  wh^  it  might  take  place. 
In  other  cases,  where  the  parties  have  made  no 
speciflc  contract  for  such  a  cootingenoy,  half  of 
the  new  rates  must  be  paid  by  the  lessor,  and  hhlf 
by  the  leuee.  In  order  to  escape  this  liabUity  on 
the  lest(n-*B  put  to  share  these  rates,  there  must 
be  expressed  .in  the  o(U)taaot  a  reference  to  this 
particulM  extension  of  tiie  arolioation  of  poor 
rates,  or  to  the  [froepect  therem.  In  this  letee  no 
spedflo  contract  was  made  to  pay  these  rates  in 
the  event  of  the  abolition  of  the  then  exiRting 
exemption,  therefore  I  think  the  statute  has  bonnd 
our  bands,  and' the  plaintiff  cannot  reoorer  itf  thia 
action. 

LvsH,  J.— I  am  of  the  same  opinion,  and  I  also 
think  that  the  Act  entitles  a  tenant  to  deduct  half 
his  payments  under  this  new  legislation,  anless 
there  has  been  an  express  and  a  speoifio  provision 
for  this  particular  possible  rateability'in  bra  lease. 

Judgment  for  defendaitts. 

Solictors  fin:  both  parties,  Cutrey,  SoUand  and 

COMMON  PLEAB  DIVISION.. 
Monday,  Nov.  6. 
Ellis  v.  The  HAircHSSTZB  Cahbuce  COhpant 
(LniiTEDV(a)  ' 
Aiicimt  UgTUa—Sale  of  adjcteent  land^Sinht  of 

purchaser  to  build. 
ITAers  fka  mgner  of  a  kouu  ha$  soZd  a  jpieca  of 
adjaeeni  land  vtUhotU  ruening  right  to  lighU  he 
mmtot  Tnaintain  an  actum  for  oMrwsting  hie 
ancient  lights  by  building  m  the  land. 
Proof  thai  the  land  $o  bunt  on  toaa  a  public  e^eet 
vtovld'not  ena&b  the  owner  of  the  house  to  main- 
tain  neh  attaeHon. 
Tbu  was  an  an  action  for  damage  to  theplaintiff*a 
reversion  by  obstruction  to  lights.    The  plain- 
tiS  had  a  reversionary  interest  in  certain  houses 
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and  dmpa  in  Boohdale-road,  Umohester.  lAich 
had  hem  hailt  mora  than  twenty  years  beicn  tfae 
pluntiff  purchased  the  pn^>erty.  Aftermrdi, 
about  tbe  year  1869,  the  plaUitiff  booghfc  Mnne 
other  houses  and  laud  in  BrameVstreefc,  near  ths 
property  which  he  had  previondy  pim^aaed.  la 
1870  the  plaintiff  sold  the  Emmet-street  prt^wrtf, 
which,  after  certain  mesne  aaaignments,  was  bt& 
sequently  purchased  by  the  defendants.  In  tbe 
oonveyance  by  which  the  plaintiff  sold  the  Emiaet- 
atreet  property,  there  was  no  reservation  of  ri^its 
of  light.  Tbe  defendants  knocked  down  the 
houses,  on- tbe  Emmet-street  property,  and  btult 
stables  on-  their  site.  The  stables  covered  more 
eronnd  than  the  oottaoes,  and  oame  nearer  to  the 
back  windows  of  the  plaintiff's  hmaea  in  Rochdsls- 
road,  and  darkaed^  the  plaintiff's  lights.  Ttit 
case  was  taied  at  the  Miancoeater  Sammer  Aaniei. 
1876.  before  Mr.  Ambrose,  Q.O.,  sittine  as  eon- 
misiiiouer.  who  ruled  that  tbe  plaintiff  nad  nsds 
out  no  case  in  point  of  law,  and  direoted  the 
verdict  to  be  entered  for  the  defandanto.  Loave 
was  given  to  the  plaintiff  to  move  to  have  the 
damages  to  which  he  should  be  entitled  ' assessed 
by  an  arbitrator,  if  t^e  oourt  should  hold  that  Ae 
Jeamed  commissioner  was  wrong  in  ruling  that  no 
case  was  made  out. 

Jordan  moved  accordingly. — ^The  ruling  was 
wrong,  and  tbe  plaintiff  is  mititled  to  wnpnUin 
this  action.  The  nouses  in  Bochdale-road  having 
been  bailt  for  more  thau  twenty  years,  tbe  plsin- 
tiff  had  acquired  an  indefoasible  right  to  light  as 
against  the  occupier  of  the  Emmet-street  pro- 
perty ;  and  the  foct  that  the  two  properties  had  at 
one  time  been  bdd  by  the  plamtifl  woald  make 
no  difference:  (JVswea t. PAtUips.  11  G. 6., N. &, 
4A9.)  The  mrapcnntrdied  on  fiH*  the  defend wta 
was  that  in  the  conveyance  by  whiiA  the  irfaintiff 
sold  tfae  Emmet-street  proper^  no  righto  of  light 
were  reserved,  and  therefore  according  to  the  case 
of  White  V.  Bass  (7  H.  AN.  722;  31  L.  J.  28S, 
Ex.),  the  plaintiff  had  no  ri^t  to  lioht  as  agaiiut 
the  defendants;  but  that  case  is  diatingoiMiablB 
from  the  present,  for  there  the  ownership  had 
never  been  severed  before  the  granting  of  the 
lease,  and  no  easement  had  been  acquired.  [Div- 
HAM,  J.,  referred  to  thenoto  to  Gale  on  Easements. 

£104,  5th  edit.,  where  the  judgment  of  Channell. 
.,  in  White  v.  Bass  {ubi  eup.)  and  Curriers'  Com- 
pa«yv.0or&s2f  (2Dr.ASm.3G5)arecited.]  Thoss 
cases  are  distinguishable,  for  here  t^e  plaintiff 
was  prepared  to  prove  that  part  of  the  land  boilt 
on  by  the  d^andanta  was  part  of  a  public  street, 
and  no  person  woald  hare  any  ri^t  to  Imild  ona 
public  street/  and  therelore  it  was  nnneoeaaary  fir 
the  plaintiff  to  insert  any  stipulation  against  bo 
building  in  bis  conveyance.  In  €Strrur$'  Oto«- 
pany  v.  Corbeit  (u&i  sup.)  the  land  built  on  was  not 
part  of,  a  publio  street. 

Osovx,  J.^I  am  of  opinion  that  there  Anght  to 
be  no  rule.  We  are  bound  by  the  deoiaion  id  the 
Ottrrier*'  Company  v.  Corbett  {ubi  tup.),  which  is 
absolntoly.^n  all  fours  with  the  present  case,  ae 
Mr.  Jordan  admits,  unless  the  present  oaae  could 
be  distinguished  if  the  ground  built  on  wis  a 
pubUc  street ;  and  there  are  other  cases  to  mach 
the  same  effect,  whioh  show  that  where  a  persoa 
sella  land  without  reserve  he  sells  it  tor  all 
purposes.  -  It  is  alleged  here  that  the  land  built 
on  was  a  public  street,  but  of  that  fact  there  is  no 
evidence.  If  the  aotiott  had  been  one  for  im- 
peding the  plaintiff  in  the^nae  of  street. 
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evidence  that  it  was  a  public  street  might  have 
been  important ;  bnt  here  the  action  was  for  bnild- 
ine  so  as  to  impede  the  plaintiff's  lights, .  and 
therefore  it  was  immaterial  whether  the  land  was 
a  street  or  not.  The  defendants  could  not  be 
expected  to  be  prepared  to  meet  sach  evidence, 
and  it  might  be  that  the  street  had  been  abolished. 
Here  the  person  from  whom  tbe  defendants 
pnrchased  tne  land  had  a  perfect  right  to  sell  it, 
and  when  he  sold  it  to  tbe  oefendantB  they  bonght 
it  with  the  rig^t  to  build  on  it.  There  will  be  no 
rule. 

Dsnuir,  X — I  am  of  the  same  opinicm.  In 
Tenant  t.  Ooldwin  (2  Lord  Raym.  1093)  Lord 
Holt,  C.J.,  said,  "If  indeed  the  bnilder  of  the 
house  seUs  the  honse  with  the  lights  and  appnrte- 
naDces,  he  cannot  baild  npon  the  remainder  of  the 
ground  so  near  as  to  stop  the  lights  of  tbe  honse ; 
and  as  he  cannot  do  it,  so  neither  can  his  vendee. 
Bat  if'  he  had  sold  the  vacant  piece  of  ground 
and  kept  the  honse,  without  reserving  the  benefit 
of  the  lights,  the  vendee  might  bnild  against  his 
honse."  No  donbt  this  is  not  a  decision,  bat  it  is 
the  dictum  of  a  very  learned  judge ;  and  in  White 
V.  Bom  (ubi  Bup.),  to  which  case  Mr.  Jordan  very 
fairly  called  our  attention,  Channel],  B.,  adopts  the 
words  of  Lord  Holt  to  which  I  have  referred,  and 
the  case  was  so  decided.  The  Gurriers'  Company 
T.  Gorbeii  {vin  $up.)  is  to  the  same  efiect,  and  the 
wdght  of  anthorit^  is  very  strong  against  the 
propontion  contended  for  on  behalf  of  the  plain- 
tiff. Ur.  Jordan  aays  that  the  casea  to  which  I 
have  referred  do  not  apply  here,  because  he  was 
in  a  condition  to  prove  that  tbe  land  on  which  the 
defendants  built  was  part  of  a  public  road ;  but 
there  was  no  issue  as  to  that;  it  was  a  simple 
nase  of  persons  building  on  land  which  they  had 
bought  without  any  rights  being  reserved.  If  it 
were  a  public  road  I  do  not  say  how  the  case 
xni^ht  stand  as  to  the  defendant*  liability  to  an 
action  for  building  on  the  road,  but  that  case  is 
not  before  us.  Bute  re^ed. 

Solicitors  for  pluntiff,  Ohetter,  Urguhart,  and  Go. , 
for  ^Swen,  Hanchester. 


BXOHEQtJEB  DIVISION. 
Fridvg,  April  28. 
(Before  Kuxt,  O.B.,  and  Guabbt  and  Pouaoe, 
BB.) 

MuRPHT  0.  Phillips,  (a) 

Maater  and  servant — Defective  machinery — Acci- 
dent to  eervant  arising  from — Master's  diUy  to 
eeamvne  machinery — Liability  of  master. 

The  plamtiff,  a  stevedore  tn  the  defendant's  service, 
HM  mpaged  in  loading  the  defendani's  ship  with 
iron  gtraars,  which  Vfsre  heing  lifted  on  hoard  hy 
a  chain  aliased  to  a  donkey  engine,  when  the 
cAotn  svddenlp  snapped  and  a  girder  fell  upon  (he 
fUa/ntiff  and  vnjursd  him.  It  appeared  from  the 
evidence  some  of  the  links  of  the  chain  were 
wm,  and  some  also  were  badly  welded;  and  that 
aperson  aeeustomed  io  chains  eovid,  on  looking  at 
the  chain  in  question  have  observed  these  defects  j 
<dso  that  there  were  well-known  methods  adopted 
by  "  chain  testers  "  for  csBaminino  and  testing 
ma/ins.  Tlie  chain  in  question  which  had  been  em- 
ploued/or  the  purpose,  had  been  in  use  onihed»- 
jeiiitUmfspiinmisesfor  »mmyearB,andhadnot  heim 
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examined  or  tested  tn  any  way  before  the  aeddeni. 
The  jury  found  in  answer  to  questions  put  by  the 
learned  judge,  that  the  breaking  of  the  chain  was 
caused  partly  by  bad  welding  and  partly  by  ite 
worn  condition ;  thai  it  was  not  in  a  jit  condi- 
tion for  the  work  it  was  put  to  or  to  sustain  the 
weight  lifted  by  it;  that  the  defendant  did  not 
know  of  its  defective  state,  but  that  he  might  have 
discovered  U  had  he  chosen  to  examine  the  chain 
himwlfariQ  have  had  it  examined  hy  a  competent 
person. 

Beli  hy  the  Court  [Kelly,  CJB.,  and  CUsasby  and 
PollodBt  BB.),  discharging  a  rule  to  enter  a 
nonttnf,  thai  the  d^endimt  having  failed  tn  his 
damty  to  eiseerlain  the  condition  of  the  chain,  was 
UahU  io  the  piaintiff,  his  servant,  in  an  adion  to 
recooer  damages  for  the  injury  sustained  by  the 
latter  through  the  breaking  of  Vie  chain. 
Ik  this  case,  which  was  an  action  tried  before 
Kelly,  C.B.,  the  plaintiff  sought  to  recover  com- 
pensation in  damages  from  the  defendant  for 
oodily  injuries  sustained  by  tbe  plaintiff  by  reason 
of  an  accident  occurring,  as  the  plaintiff  alleged, 
through  defective  machinery  supplied  by  the  de- 
fendant to  the  plaintiff,  as  a  workman  in  the 
employment  of  the  defendant,  his  master.  The 
defendant  pleaded  "not  guilty,"  on  wbich  plea 
issue  was  taken  and  j(^ned,  and  the  oiroamstaocea 
of  the  case,  as  th^  appeared  at  the  trial,  were  as 
follows. 

The  plaintiff  waa  a  steradore,  in  the  sernoe  of 
the  defenduit,  and  was  engaged  in  loading  a  iliip 
for  the  defendant  with  iron  girders,  which  were 
lifted  on  to  the  ship  by  means  of  chiuns  attadied 
to  a  donkey  engine.  In  the  course  of  lifting  one 
of  these  girders  the  chain  to  which  it  was  attached 
suddenly  gave  way,  and  broke  in  two,  and  tbe 
girder  fdll  on  the  plaintiff  and  ocusbed  him  severely, 
and  so  causing  the  iiqnries  oompUuned  of  in  the 
declaration. 

According  to  the  evidence  that  was  given  at 
the  trial,  it  would  seom  that  the  chain  in  question 
was  not  eqnal  to  the  strain  that  was  being  put 
upon  it  on  this  occasion ;  that  some  of  the  links  of 
it  were  worn,  and  were  also  badly  welded.  It  was 
prored  also  that  a  person  who  had  been  accus- 
tomed to  handle  and  deal  with  chains  could,  npon 
a  alight  examination,  have  perceived  these  indica- 
tions of  wear  and  of  bad  welding,  and  have  at  once 
been  convinced  that  the^  ohun  was  unfit  ixa  the 
use  to  which  it  was  being  put.  Bvidence  waa 
given  by  a  chain  maker,  that  he  oonld  Bee  witii 
the  naked  eye  that  the  chain  was  defective  in  two 
or  three  places,  and  dangeroos  and  unfit  for  use. 
It  was  stated  also  that  there  were  well-known  and 
ordinary  methods  for  testing  chains  adopted  by 
persons  called  "  ohain  testers,"  employed  for  the 
purpose ;  'bat  it  appeared  tbac  this  particular 
chain  bad  not  been  tested,  or  in  anyway  examined 
before  being  used  on  this  occasion.  The  chain 
was  one  of  a  large  quantity  of  chains  in  ose  on  the 
defendant's  premises.  The  defendant,  it  appeared, 
did  not  personally  interfere  in  the  work  of  lifting 
the  girder,  and  the  plaintiff  had  no  knowledge  or 
experience  of  chains. 

The  jury,  in  reply  to  questions  put  to  them 
by  the  learned  Chief  Baron  in  summing  up  the 
oaae,  said  that  they  found  that  tbe  breaking  of 
the  chain  was  caosed,  p^tly  by  bad  welding  uid 
parti^  its  worn  oonaition ;  that  the  chain  was 
not  in  a  fit  oondition  for  the  work  it  waa  put  to^ 
or  to  ^istein  ihe  weight  liM.^h^it@^^ 
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sion  of  tbe  aooident;  that  the  defendant  did  not 
know  of  the  defective  condition  and  unfitness  of 
the  chain,  but  that  he  might  hare  discovered  it 
had  be  oturaen  to  examine  t£e  chain  himself,  or  to 
hsTe  it  examined. 

Upon  these  findings  a  verdict  was  entered  for 
the  plamtifiT,  with  1001  damages,  and  leave  was 
reserved  to  the  d^teidant  to  move  to  set  that 
verdict  aside,  and  to  enter  a  nonsnit  or  a  verdict 
for  the  defendant,  on  the  ground  that  Uiero  was 
no  evidence  of  negligence  to  fix  Hke  defendant 
with  liability  on  the  findings  of  the  jnry,  or  on 
the  evidence. 

Kemp,  for  the  defendant,  accordingly  moved  for 
and  obtained  a  rule  niti  to  that  effect,  and  now 

a  Ball  (with  whom  were  T.  Salter,  Q.C.  and 
Seott)  for  the  plaintiff,  showed  cause  against  it. — 
It  was  clear  that  this  chain  waa  not  fit  for  the 

Surpose  for  which  it  wew  supplied  bv  the  defen- 
ant  on  this  occasion  to  the  plaintiff,  and  it  was 
clear  also  that  t^e  defendant  could,  and  that  he 
was  bound  and  oc^ht  to,  have  known  that  such 
was  the  case.  The  aoddent  was  the  result  of  the 
defendant's  n^ligence  alone.  It  was  dearly  the 
daty  of  the  defendant  as  the  master,  to  have  the 
eham  tested  before  beii^  pnt  to  mdi  a  heavy 
strain  npon  it.  Here  was  a  chain  seven  or  eight 
years  old  which  had  never  been  examined  or  tested. 
There  were  regular  "chain  testers,"  who  are 
employed  for  the  parpose,  and,  as  the  Lord  Chief 
Baron  pnt  it  to  the  jury,  it  was  the  defendant's 
duty  at  an  employer  to  see  that  his  chains  were  fit 
for  nse,  and  to  have  them  periodically  tested. 
Tbe  wear  and  tear  bad  worn  tbe  surface  of  the 
iron  in  parts  away  and  exposed  the  bad  welding, 
so  that  any  chain  tester  oonld  have  spied  the 
defect  at  once.  The  plaintiff  had  no  knowledge  of 
chains  and  trasted  to  his  master.  There  was  no 
evidence  that  the  accident  occurred  through  the 
negligence  of  any  fellow  workman  of  tbe  plaintiff, 
and  no  evidence  was  called  to  show  that  any  of  tbe 
Other  chains  in  store  were  a  whit  better.  Nor  was 
there  any  evidence  of  contributory  negligence  an 
the  part  of  the  plaintifL  Ste  cited  and  rwerred  to 
Patwaon  v.  WdUaea  (1  Macq.  R  of  L.  Cas.  746), 
and  the  judgment  of  Lord  Oampbell;  Barton's- 
kill  Goal  Oomoany  v.  Beid  (3  lb.  266),  and  per 
Lord  Oranwortli  at  p.  276  j  and  Weemt  v.  Mathieson 
(4  lb.  227),  and  tbe  judgment  of  Lord  Wensley- 
dale.  [Pollock,  B.  referred  to  Ormond  v.  ffoUand 
and  another  (1  E.  B.  &  E.  102).] 

Kerru),  for  the  defendant,  con^rd,  in  support  of 
his  rule,  was  willing  to  accept  the  law  as  laid 
down  in  tbe  case  of  Ormond  v.  Holland,  re- 
ferred to  by  Pollock,  B.  Tbe  difBculty  was  not 
BO  much  as  to  tbe  law  as  it  was  to  its  application 
to  tbe  case  in  hand.  In  Ormond  v.  Houaaid,  the 
late  Hill,  J.,  then  at  the  bar,  in  arguing  that  case, 
at  p.  109  of  1  E.  B.  &  E.,  stated  the  law  as  follows : 
"  The  master,  in  the  absence  of  a  special  contract, 
ia  not  liable  to  the  servant  unless  it  can  be  shown 
that  the  master  himself  was  gnilty  of  negligence. 
If  he  personally  interferes,  and  is  guilty  of  negli- 
gence, he  ia  haUe;  or  if  he  negligently  chooses 
mcompetenc  servants,  and  in  conseqoenoe  of 
their  incompetency  the  accident  occurs,  he  is 
liable  for  bis  own  personal  ne^igenoe  in 
choosing  snoh  servants ;  but,  unless  some  negU- 
oe  be  brought  home  to  him  personally, 
is  not  responsible  for  the  oonseqaenoeB 
of  an  aooident  occorring  to  a  servant  in  his  em- 
ployment."   That  axpoaition  of  the  law  mu 


[Sx-DiT. 


applicable  here,  and  was  in  favour  o£  the  defm- 
dant.  There  was  no  negligence  in  the  defendsnt 
here.  He  did  not  personally  interfere  in  the 
management  of  the  engine  or  the  hoisting  ot  the 
girder  on  this  occasion.  The  jorylmve  found  thst 
he  did  not  know  of  the  defect  or  unfitness  of  Um 
chain,  and  they  also  found  that  the  aooident  uom 
from  two  oaiuea  ccwabined.  viz.,  partly  by  wear  and 
tear,  and  partly  by  the  bad  wdding  of  the  diaia 
After  the  accident  evwy  link,  except  this  broken 
one,  bore  a  strain  of  Bi  tons,  which  was  a  eoi- 
vincing  proof  that  but  for  the  bad  welding  the 
broken  link  would  hate  borne  the  strain  of  thii 

girder,  which  weighed  only  18cwt.  It  was  the  ad- 
itional  fact  of  the  bad  welding  which  caused  tiie 
chain  to  break,  and  for  that  defect  the  master  cannot, 
within  the  ruling  of  any  of  the  cases,  be  held  liabla 
To  bold  him  liable  for  it  would  bring  the  cm 
within  the  mischief  pointed  out  in  PriettUy  T. 
Fowiler  (8  M.  &  W.  1),  of  making  him  responsible 
for  tbe  negligence  of  others.  If  the  defect  were 
so  plain  as  to  be  seen  on  a  simple  inspectum, 
the  same  means  of  inspection  were  open  to  the 
plaintiff  as  to  his  master,  uid  he  might  have  Man 
the  defect^  and  have  n^used  to  nsa  the  chaia, 
and,  if  he  did  not  do  eo,  then  he  was  a  oontrHiDtor 
to  the  aooident  himself.  In  any  view  of  tiie  csib 
it  is  submitted  that  tha  plaintiffs  verdict  cannot 
stand,  and  that  the  defianauit'B  role  most  be  made 
absolute. 

Kellt,G.B. — I  am  of  c^nion  that  this  rnle  nnut 
bo  discharged.  The  present  is  a  case  presenting 
some  features  of  peculiarity.  The  chain  in  use  on 
tbe  occasion,  and  which,  by  snapping  asunder, 
cansed  tbe  accident  and  consequent  injury  to  the 
plaintiff,  was  one  of  a  lot  of  chains  belonging  to 
the  defendant,  and  osed  in  his  business,  and  it  bad 
become  so  much  worn  by  long  and  constant  nse 
that  it  was,  at  the  time  in  question,  in  need  cf 
being  repaired,  and  was,  in  fact,  in  such  a  condi- 
tion that  if  unrepaired  it  was  dangerous  and 
unfit  to  be  nsed,  and  serious  mischief  was  not 
unlikely  to  be  the  result  of  its  being  used  in  its 
then  condition.  This  was  shown  by  the  evideaos 
of  various  witneesra  at  the  trial ;  but  it  was  sbo 
shown  and  proved  that  1^  acrddent  was  also  doe 
to  the  bad  welding  <tf  the  chain.  The  jury  conse- 
quently by  their  verdict  found  that  the  accident 
and  consequent  injury  to  the  plaintiff  arose  from 
those  two  causes  combined,  viz.,  the  worn  condi- 
tion of  tbe  chain,  supplemented  by  the  bad  weld- 
ing. It  then  became  a  question  whether,  fnun 
whatever  cause  the  accident  may  have  occurred, 
it  was  or  not  tbe  duty  of  tbe  defendant,  as  the 
master  and  employer  of  the  pbuntiff,  to  see  and 
examine  from  time  to  time  the  state  and  condi- 
tion of  the  chains  and  other  mat^inery  employed 
npon  bis  premises  in  his  business.  I  am  (rf 
opinion  very  clearly  that  it  was,  and  that  the 
defendant  was  bound  from  time  to  tim^  ai  the 
occasion  might  require,  to  have  the  ohains  nsed 
in  his  bnsinesB,  and  of  course,  therefore,  the  parti- 
cular chain  in  question,  properly  and  duly  ex- 
amined and  tested  periodically.  And  tbe  jon 
fbnnd  that  the  defendant  oould,  by  reasonabn 
oaraand  canlaon  from  time  to  time,  have  found  out 
and  been  made  aware  that  the  chain  in  qaestion 
was  not  in  a  condition  in  which  it  coold  oe  nsed 
with  safety.  He,  however,  foiled  to  do  that,  and 
must,  therefore,  be  held  to  have  been  gaittyol  dm* 
ligence  both  in  fact  and  in  law,  and  to  be  lime 
consequently  to  the  plaintiff  ia>the  Mdamt  action. 
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OuASVT.  B. — have  oome  to  the  sune  oonola- 
non.  This  u  a  case  of  a  somewhat  peooliar 
oharaoter.  "So  doabt  there  is  an  obligfriiioo  or 
daiy  on  a  master  as  regards  his  servants,  to  use 
reasonable  care  in  a  case  of  this  kind.  Now  here, 
I  think  that  the  defendant  was  ander  an  obliga- 
tion to  ascertain  that  this  chain  was  fit  for  use  in 
tiie  work  in  which  it  was  about  to  be  employed, 
•nd  that  it  was  not  in  a  dangerous  condition.  This 
mifcht  have  been  accomplished  by  the  defendant  in 
two  ways.  He  might  have  appointed  a  fit  and 
oompetent  person  expresslyto  superintend  and  see 
to  the  examining  and  testing  of  the  chain,  and 
had  he  done  so  he  woald  of  course  have  been  him- 
self exempt  from  all  liability ;  or  he  might  have 
examined  the  ptate  of  the  chain  himself.  Since, 
however,  neither  of  these  modes  of  examining,  and 
testing,  and  becoming  aware  of  the  state  of  the 
ehain,  was  adopted  bjr  the  defmdant  prior  to  the 
faappcaung  of  the  aooidant,  he  most.  I  think,  be 
held  liable  for  iho  oonaeqaenceB.  The  danger  in 
tliiB  case  was  ruther  peotdiar.  The  acoideut 
ooonrred  throngh  the  wearing  or  givinfjf  out  of  one 
of  the  links  of  the  ohain.  True  it  is,  that  this 
link  might  not  have  given  way  simply  from  the 
wear  and  tear  to  which  it  had  been  snbjected,  had 
there  not  been  added  thereto  the  fact  of  the 
original  defeotire  welding,  yet  still  the  danger  was 
HAnally  caused  by  the  wearing  ont  of  the  link. 
The  question  then  comes,  whether  or  not  there  was 
shewn  to  have  been  a  want  of  reasonable  and  proper 
eare  on  the  part  of  the  defendant,  the  master  P 
Kow,  the  jnry  have  not  found  specifioally,  in 
answer  to  tne  question  put  to  them  by  my  Lord, 
that  Utere  was  such  a  want  of  care ;  bnt,  in  sub- 
stance and  effect,  their  findings,  in  answer  to  the 
several  qnesttfms  pat  to  them,  do  amount  to  a 
Tndiot  to  that  effect.  It  is  (dear  that  ik»  nnnfe 
and  unfit  state  (tf  the  chain  coold  have  been  asoer- 
tatned  by  the  defendant,  had  he  only  taken  the 
ordinary  and  proper  means  to  have  ihe  chain 
examined  and  tested,  and,  indeed,  the  jurv  in 
answOT  to  the  question,  "  oonid  the  master  nave 
discovered  it  P"  distinctly  said,  "  Yes,  he  could 
have  done  so  by  a  reasonable  examination."  If 
the  chain  were  indeed  in  such  a  state  that  its 
unfit  and  unsafe  condition  must  have  been  patent 
*ad  obvious  to  every  or  anyone  who  might  take  it 
in  hand  to  use  it,  then,  of  coarse,  it  may  be  said 
that  the  plaintiff  himself  could  have  observed  its 
defective  state,  and  if  he  did  not  do  so  that  there 
was  so  far  contributory  negligence  on  his  part.  I 
am  of  opinion,  however,  that  it  would  be  straining 
the  eridenoe  on  this  part  of  the  case  too  far  were 
we  to  say  that  there  was  evidence  here  of  snch 
contributory^  ne^igenoe  as  wonid  or  ought  to  pre- 
vent the  plaintiff  from  recovering  damages  from 
the  deftodant  in  this  action. 

FOUACK,  B.—  I  am  of  the  saine  opiiuon.  The 
verdict  of  the  jury  in  this  case  means  that  there 
WH  a  &dlttre  of  legal  duty  on  the  part  of  the 
drfendant  as  regards  plaintiff,  namely,  a 
foflnre  on  his  part  to  perform  aad  fulfil  the  obli* 
Mtdon  that  lay  on  him  to  take  all  due  and  reason- 
wle  care  that  dangerous  machinery,  or  machinery 
which,  if  not  in  perfect  order,  might  and  mast  be 
dangerous,  was  snfficient  in  itsetf,  and  in  such  a 
fit  and  proper  state  and  condition,  that  the  plain- 
tiff and  tne  other  servants  of  the  defendant 
might  nse  it  in  his  business  with  safety  and 
freedom  bam  dangw.  It  is  h«dly  possible  to 
Iqr  down  any  one  general  rale  with  xeqteot  to  the 
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dnty  (^a  master  to  examine  into  the  state  and  otm- 
dition  of  the  machinery  that  ib  used  in  his  businesB, 
and  the  question  is  obviously  one  of  degree ;  but 
it  is  to  be  noted  that  in  the  present  case  the  defen- 
dant  was  aware  of  t^e  age  of  this  ohain,  whilst  the 
plaintiff  was  not,  from  his  position,  at  all  likel}r  to 
nave  knowledge  as  to  the  length  of  time  dnring 
which  it  had  been  in  use.  There  are  numerous 
cases,  ne  doubt,  in  which  a  plaintiff  has  been  held 
nuable  to  recover  damages  by  reason  of  his  having 
himself  in  some  way  been  guiUy  of  negligence 
contributing  to  the  happening  of  the  accident.  I 
do  not  think,  however,  that  the  circumstances  of 
the  present  case  are  such  as  to  bring  the  plaintiff 
within  the  principle  of  those  cases.  In  the  cases 
referred  to  the  dangerous  condition  or  defect  of 
the  machinery  or  implement,  or  whatever  it  might 
be,  was  patent  and  visible  to  the  eye  of  any 
ordinazy  person,  or  the  servant  was  equally  com- 
petent aa  the  master  to*  ascertain  by  inspection 
the  state  of  the  madiinery,  iso.  Bat  here  that 
was  not  tiie  case,  nor  conld  the  plaintiff  be 
expected  to  have  been  aware  of  the  precise  state 
and  condition  of  the  ohain.  The  defendant,  there- 
fore, is  not,  in  my  judgment  exempted  under  the 
oiroumstances  of^ this  case  from  his  liability  to  the 
plaintiff,  and  this  rule  must  aooordinglT  be  dis- 
charged. BuIa.diMMiysd. 

Solicitor  for  plaintiff,  MutgraoB. 

SdioitorB  for  defendant^  Board  and  Bona* 


Tauday,  Noo.  14.' 

HOLDEM  Aim  WIFE  V.  EiNO.  (a) 
A»»auU — Aeiion  for  aggravated  a»eauU  on  vmman 
— Oonvidion  befora  jtutiees  of  tam«  auavU  tn 
form  of  common  a$MuU — 24  ^  25  Viet.  e.  100, 
ss.  42,  43,  45—"  Same  cause." 
XJpon  an  information  by  the  plaintiffe  before  jualieeB, 
under  24  ^  25  VicL  c.  100,  8.  42,  for  unlair/ully 
aeaatdtmg  and  beaivng  the  female  plaintiff,  (ha 
defendant  toaa  eonvieted  and  sentenced  to  m^er 
a  term  of  imprisonment  and  to  pay  the  costs,  or 
in  default  a  further  term  of  imprisonment.  The 
defendant  paid  the  eoata  and  tm^ered  <Ae  im- 
prisonment. 

In  an  action  for  the  eame  assauU,  in  the  form  of 
an  aggraoaied  assaidi,  as  to  which  jwnsdietion 
is  given  to  the  magis^tdes  wider  sect.  43, 
Held  that  the  action  was  a  proceeding  for  **  ike  eame 
eoMue"  as  ^ai  adjudicated  tfpon  by  ihe  jtutiees, 
and  was  therefore  ha,rred  by  seeL  45. 
AcTiov  for  assault. 

Two  actions  woe  originallT  bronght,  one  by 
the  plaintiff  Thomas  HoTden  to  recover  dama«ea 
for  an  assault  committed  on  him  by  the  defen- 
dant, the  other  by  Thomas  Holden  and  Mary 
Bebecca  bis  wife  to  recover  damages  for  an  aBsaalt 
committed  by  the  defendant  on  the  said  Mary 
Bebecca  Holden,  in  which  action  the  husband 
also  claimed  damages  for  the  loss  of  his  wife's 
services.  ^Hie  two  actions  were,  howerer,  con- 
solidated. 

To  the  statement  of  claim  in  the  first  action, 
the  defendant,  in  his  statement  of  defence,  raised 
the  following  defence : 

First,  not  guilty.  Secondly,  that  after  the 
committing  of  the  said  alleged  assault,  the 
plaintiff  preferred  a  complaint  and  charge  of 
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the  said  alleged  Bsaaalt  before  John  Dixon 
Drke,  Eaq.,  ^ederick  Luck,  Esq.,  and  William 
WiJton,  Esq.,  jnsbiceB  of  the  peace  of  the 
ooun^  of  Kent,  sitting  at  Sittingbonrne,  in  Kent, 
having  jorisdiction  to  try  the  same,  and  the  aud 
justices  caused  the  said  defendant  to  be  aam- 
moned  to  answer  the  said  complaint  and  charge ; 
and  thereapon  the  parties  appeared,  and  the 
said  iostices  heard  and  determined  the  same, 
and  conTioted  the  defendant  of  the  alleged  assault, 
and  adjudged  that  the  defendant  should  paj  a 
fine  of  40«.,  together  with  a  farther  sum  of  48».  5d. 
costs,  and  the  defendant  thereapon  paid  the  said 
sum  forthwith,  and  before  action. 

And  in  answer  to  the  statement  at  bkim  in  the 
seocmd  actioo  Hio  drfoadant  also  pleaded  not 
gnilty,  and  a  similar  plea  to  the  second  plea 
pleacwd  in  the  first  action,  terminating  with  an 
averment  that  the  justices  convicted  the  defendant 
of  the  alleged  assault,  and  adjudged  that  the 
defendant  would  pay  the  sum  of  21 18s,  5d.  for 
costs,  and  ftuiher  should  suffer  a  term  of 
imprisonment  with  hard  labour  for  fourteen  days, 
and  the  defendant  before  action  thereupon  paid 
the  said  sum  of  21.  IBs.  Bd.,  and  suffered  the  said 
term  of  imprisonment  with  hard  labour  awarded. 

On  these  pleas  the  plaintiffs  joined  issue,  and 
replied  that  the  action  was  not  in  respect  of  the 
same  cause  as  that  which  was  adjudicated  upon  as 
therein  alleged,  on  which  issue  was  joined. 

At  the  tnal  before  Gleaeby,  B.,  at  the  Maidstone 
Spring  Assizes,  1876,  the  following  facts  were 

On  the  10th  Jnly,  187^  the  male  pluntiff  who 
had  been  on  strike,  was  at  the  Wheatsheaf  pablio- 
house,  St  Eastohurch,  with  his  wife,  who  had  in 
her  hand  a  basket  of  vegetaUes.  Tlie  defendant, 
who  was  under  the  influence  of  drink,  oame  in, 
and,  pulling  some  onions  and  lettuces  from  Mary 
Holden's  msket,  began  to  tear  them  to  pieces. 
Upon  the  husbuid's  expostulating,  the  defendant 
knocked  him  down,  and  then  struck  Mary  Holden 
a  blow  on  the  head  and  knocked  her  down,  repeat- 
ing the  blow  with  great  violence  when  she  got  up, 
fracturing  her  jaw,  and  causing  her  other  injuries, 
and  knocking  her  down  a  second  time. 

On  the  Monday  following  the  assault,  the  plain- 
tiffs applied  for  summonses  against  the  defendant 
for  umawfuUy  assaulting  and  beating  the  plain- 
tiffs, which  summonses  were  heard  oo  the  16th 
Aug.,  when  the  magistrates,  for  the  assanlt  on  the 
hnsband,  fined  the  defendant  40i.  and  48«.  5(2. 
oosts,  and  for  the  assanlt  on  the  wife  they  passed 
a  aentence  on  him  of  fourteen  days'  imprisonment 
with  hard  labour,  and  farther  adjao^ed  that  he 
should  pay  21.  ISt.  5(2.  for  costs,  or  sufEer  a  further 
term  oi  one  month's  imprisonment.  The  money 
was  paid  by  the  defendant,  and  he  likewise 
sufEered  his  term  of  imprisonment 

Upon  these  facts  a  verdict  was  entered  for  the 
defendant,  with  leave  to  the  plaintiffs  co  move  to 
enter  a  verdict  for  them  for  102. 10s.  for  the  in^aiy 
to  the  wife,  and  51.  5«.  for  the  loss  the  wife  s 
services. 

The  sectionB  of  24  &  25  Yiot  c.  100,  bearing  on 
the  case,  are  as  follows : 

8eot>42.  When  any  persons  shall  unlawfiiUrMBAalt  or 
beat  ao7  other  person,  two  Jastioesof  the  peaoe,  upon 
eonplaiat  or  on  the  behalf  of  the  party  MMp^ 
hear  and  detemiine  nioh  offenoe,  ana  the  offender  Bhall, 
upon  oouTiottos  thereof  before  them,  at  the  dieoretion  of 
the  jwtioee,  either  be  oommittod  to  the  oonmuHk  gaol  i» 
bonee  <rf  eoneotion,  there  to  be  InvriaoBsd,  Willi  or  witii* 


[Ex.  Dir. 


oat  hard  labour,  for  any  term  not  exeeedlug  two  monttu, 
or  else  ihall  forfeit  aaa  pay  sooh  fine  as  uaD  appev  to 
them  to  be  meet,  not  exooeding,  togsthat  with  oosii  (i 
ordered),  the  inm  of  51. 

Seot-  40.  When  may  person  shall  be  cbarsed  before  tm 
jaBtdoee  of  the  peaoe  with  an  ftseanlt  ua  battery  opcxi 
any  male  child  whoeeage  shall  not  raoeed  foortaaeyeiis, 
or  upon  mnj  female,  either  upon  the  oomplainicf  tti 
party  a^riaved  or  otherwise,  the  esid  inatioee,  if  the 
Msanlt  or  battwy  is  ot  snob  an  eg^nted  nature  that  it 
oannot  in  their  opinion  be  enffioiently  preeeated  imdtr 
the  pxorisions  hereinbefore  oontaiuea  as  to  oomnae 
assault  and  batteries,  proeeed  to  hear  and  detemiee 
the  same  in  a  eunouwy  w^,  and,  if  the  same  be  prortcl, 
msy  oonviot  the  peraon  aoooaed  ;  and  every  nioh  offender 
ihMl  be  liable  to  be  ImpriMined  for  any  period  not 
exoeeding  six  months,  or  to  pay  a  fine  not  eroeedif^;  ML 

Sect.  45.  U  KBj  penoB  ai^inst  whom  any  ntk  eom- 
plaint  as  in  timu  of  the  bst  three  pisoeung  —e tfoas 
mentioned  shall  have  been  preferred  by  or  on  bdi>I(  of 
the  party  aggrieved,  shall  hBve  obtained  sooh  oertifiMte, 
or,  baTing  been  oo&vioted,  shall  hare  paid  the  whole 
amount  ad  judged  to  be  paid,  or  shall  have  snSetsd  tht 
imprisonment  awarded,  in  every  snch  ease  be  shall  bt 
rdeased  from  all  further  or  other  pn>oeeding*,  civil  or 
criminal,  for  the  same  osnse. 

Olbasby,  6.,  was  the  only  member  of  the  ooozt 
present,  but  by  the  consent  of  both  the  parties  tiie 
case  was  aigued  before  him. 

OcUes,  Q.O.  and  Qlyn,  now  moved  accordingly. 
— It  is  not  disputed  that  the  assault  on  the 
husband  was  adjudicated  upon  by  the  magis- 
trates, but  that  on  the  wife  was  not  adja- 
dicated  upon  by  them,  the  plaintiffs  are  there- 
fore entitled  to  recover  in  this  action,  in  re- 
spect of  the  aggravated  assault  on  the  wife. 
In  order  to  availhimself  of  sect.  45  of  34  &  25 
Vict  a  100,  npon  which  he  reli^  as  a  defence  the 
defendant  must  show  that  this  action  is  a  pro- 
ceeding "tor  the  same  oaose"  as  that  adjudicated 
upon  by  the  magistrates.  But  he  oannot  show 
that ;  the  magistrates  merely  adjudicated  upon  the 
common  assault  upon  the  female  plaiutift  under 
sect.  42  of  that  Act,  and  did  not  take  into  am* 
sideration  the  aggravated  assault  apoa  her  undw 
sect.  43,  for  which  aggravated  assanlt  this  action 
is  brought.  That  being  so,  the  case  of  Beg.  v. 
Morris  (L.  Bep.  1.  C.  C.  B.  90),  is  directly  in  point, 
where  it  was  held  that  a  conviction  for  assanlt  by 
justices  in  petty  sessions,  at  the  instance  of  the 
person  assau  ted,  and  imprisonment  consequent 
thereon,  are  not  either  at  oommon  law  or  under 
the  24  &  25  Yict.  o.  100,  s.  45,  a  bu:  to  an  indict- 
ment for  manslaughter  of  the  person  assaulted, 
should  he  aaha^oimtly  die  from  tbe  ^eota  at  the 
assanlt. 

Bmry  V.  I^Mftsns,  tm  the  defendant.— 1^ 
argument  <A  the  plaintxS  simply  amonnts  to  this, 
that  if  A.  gives  B.  three  blows  on  the  head,  B.  is 
entitled  to  get  A.  oonvioted  before  the  mvistiatei 
of  two,  and  to  bring  an  action  for  the  thiz^  The 
clear  intention  of  sect.  45  of  24  &  25  Tict.  o.  100  is 
to  release  the  defendant  from  all  further  proceed- 
ings civil  or  criminal  for  the  same  assault  for  whidi 
he  has  been  fined  and  imprisoned.  In  the  case 
of  Mavper  '.and  1^  ife  v.  Brown  (L.  Rep.  1  C.  P.  Div. 
97)  which  is  absolutely  on  all  fours  with  the 
present,  it  was  held  that  the  words  "  for  the  same 
cause "  must  be  taken  to  mean  "  for  the  same 
assault."  The  point  here  then  is.  Is  the  assault  m 
this  female  plaintiff,  for  which  this  action  is 
brought,  the  same  assault  on  her  as  that  abjudi- 
cated upon  hj  the  magistrates?  It  undonbtedly  vl 
The  information  before  the  magistrates  was  for  a 
c(Hnmon  aasault  npon  her  seek  42;  Imt  by 
seot  43  the  n.afl^|^,h@^|^[^  th. 


HoLDfir  jun>  Win  v.  Kihg. 


Dee.  S,  in&l 
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BTumnons  for  a  common  aesaolt,  if  they  find  that 
the  BSBsnlt  is  of  an  aggravated  nafcare  npon  a 
mmun,  to  levy  a  heavier  fine  or  impose  a  longer 
term  of  imprisonment.  A  special  summons  for  an 
aggravated  assault  is  not  necessary.  The  true 
constmotion  of  seota.  42  and  43  is  that  npon  a  aum- 
mona  nnder  sect.  42  they  can  adjudicate  npon  one 
nnder  sect.  43.  And  they  have  done  so  here,  for  in 
the  summons  for  the  assanlt  on  the  hnshand  the 
defendant  was  only  fined,  in  the  summons  for  the 
assanlt  npon  the  wife  he  was  not  fined  hot  im- 

Srisoned.  The  case  of  Reg.  v.  Morris  is  altogether 
istingaishable.   He  also  oited : 

Wgmvu     Hopkins,  33  L.  T.  Bep.  N.  S.  9 ;  L.  &ep. 

10  a  B.  878  :  44  L.  J.  130,  Q.  B.  i 
Brndfhow  v.  Vaughton,  3  U  T.  Bsp.  N.  S.  S78 ;  30 

Clbasbt,  B. — If  I  had  entertained  any  donht  in 
this  case,  I  should  have  preferred  to  have  had  the 
case  argued  again  before  two  judges,  but  as  I  feel 
no  doubt  whatever,  and  as  the  parties  consented 
that  the  motion  should  be  heard  hefore  me,  I  have 
no  hesitation  in  giving  my  decision.  There  were 
originally  two  actions  which  were  consolidated, 
but  with  respect  to  the  assault  on  the  husband 
the  plaintiffs  counsel  doea  not  deny  that  that 
assanlt  was  adjudicated  upon  by  the  magistrates, 
and  that  with  respect  to  that  the  plaintiffs  cannot 
recover.  The  whole  question  ia  whether  the 
assanlt  on  the  wife  has  been  adjudicated  upon. 
The  action  by  the  husband  and  wife  is  for  an 
•BSMiIt  committed  by  the  defendant  npon  the 
wife,  and  th^  defence  set  up  by  him  ie,  that  the 
ease  was  hrianght  before  the  magiatrates  under 
24  &  25  Vict.  0.  100,  b.  42,  that  he  was  im- 
prisoned for  this  very  assanlt,  and  that  sect. 
45  of  that  Act  releases  him  from  all  further  pro- 
ceedings, civil  or  criminal.  Bat  in  order  that  he 
can  avail  himsdf  of  that  defence,  he  must  show 
that  this  action  is  "  for  the  same  cause "  for 
which  he  has  been  adjudged  to  be  imprisoned. 
Has  he  then  been  adjudged  to  be  impri- 
soned "  for  the  same  cause  ? "  Now  if  there 
were  one  proceeding  for  a  common  assault,  and 
another  for  an  aggravated  assaalt,  I  should  have 
thought  that  the  magistrates  in  this  case  conld 
not  be  said  to  have  adjudicated  upon  the  aggra- 
vated assault,  and  that  though  to  some  extent  the 
defendant  snfEered  for  the  same  cause,  he  would 
not  have  been  said  to  have  been  convicted  "  for 
the  same  oanse,"  but  only  for  the  common  assaults 
and  battery.  But  I  cannot  come  to  that  con- 
clusion, oect.  42  gives  power  to  the  magistrates 
to  impose  a  fine  not  exceeding  51.,  or  a  term  of 
imprisonmMit  not  exceeding  two  months,  on  any 
person  who  shall  unlawfally  assault  and  beat  any 
other  person.  Then  sect.  43  provides  that  "  when 
any  person  shall  be  charged  before  two  justices  of 
the  peace  with  an  assault  and  battery  upon  any 
male  child  whose  age  shall  not  exceed  fourteen 
years,  or  upon  any  female,  either  upon  the  com- 
plaint of  toe  party  aggrieved  or  otherwise,  the 
sud  justices,  if  the  asaault  and  battery  is  of  such 
an  aggravated  na*.ure  that  it  cannot  in  their 
opinion  be  sufficiently  punished  under  the  pro- 
visions hereinbefore  containedaB  tocommon  assault 
and  batteries,  may  proceed  to  hear  and  determine 
the  same  in  a  summary  way,  uid  if  the  same  be 
proved,  may  convict  the  person  accused,  and 
every  suoh  offender  shall  be  liable  to  be  imprisoned 
for  uiy  period  not  exceeding  six  months,  or  to 
pay  a  fine  not  exceeding  201/'   The  language  of 


that  Beetion  Botisfies  me  that  the  information  hud 
is  for  an  assault  and  battery,  and  then  if  it  ap- 
pears that  it  ia  an  assault  and  battery  on  a  femue 
of  an  aggravated  nature,  the  magistrates  may 
deal  with  it  by  inflicting  a  heavier  punishment 
than  they  could  inflict  nnder  sect.  42.  It  seems 
to  me,  therefore,  to  follow  that  the  proper  way  of 
proceeding  is  to  lay  the  information  for  an  assault 
and  batteiy,  and  then  it  ia  for  the  magistrates  to 
deal  with  the  case  under  aect.  42,  or  if  they  think 
fit  under  sect.  43.  That  is  a  matter  for  their  con- 
sideration. It  does  not  follow  in  the  slightest 
degree  that  because  they  have  not  gone  to  the 
fall  extent  of  the  powers  given  them  by  sect.  43, 
that  they  never  took  the  agKmvated  assault  into 
consideration  at  all.  Indeed,  the  fact  is  that  they 
adjad^d  the  defendaat  to  pay  a  fine  for  the 
assault  on  the  husband,  and  for  the  assaalt  on  the 
wife  they  adjndged  him  to  pay  the  costs  and  to  be 
imprisoned.  Quite  independently  of  authority, 
therefore,  I  think  npon  the  proper  construction  of 
sects.  42  and  43,  that  the  magistrates  have  dealt 
with  the  assault  upon  the  female  plaintiff,  and  that 
there  can  therefore  be  no  further  proceeding. 
With  regard  to  the  authorities,  I  think  the  case  of 
Maeper  v.  Brovm,  referred  to  by  the  learned 
counsel  for  the  d^endant,  is  in  point,  and  I  can 
see  no  distinction  between  that  case  and  the 
present.  The  other  cases  cited  in  the  course  of 
the  argument  have,  I  tiiink,  no  reference  to  the 
case  before  me.  Motion  refuted. 

Solicitors  for  pUuntiff,  Henra  Pooh  and  Flon. 

Solicitor  for  defendant,  Thomcu  Simnoy,  for 
John  OopUmd,  SheemesB. 


DIVISIONAL  COURT  FOB  APPEALS 
FROM  INFERIOR  COURTS. 
May  18  and  19. 
(Before  Clbasby,  B.,  Geove  and  Frau*,  JJ.) 

Thb  'Wakepibij)  Local  Boa&d  of  Health  (apps.) 
V.  Lee  and  anothek  (re8ps.).(a) 

Public  HeaUh  Act  1848  (11  Sr  12  Vict.  e.  63),  s.  69 
— Premises  "fronting,  adjoining,  or  ahvUing 
wpon  "  street. 

By  11  ^  12  Viet.  c.  63,  e.  69,  local  hoards  of  heaUh 
may,  by  notice  in  writing,  require  otoners  or  occu- 
piers of  premises  fronting,  (uijoining,  oraiutting 
a  ttreet  {not  being  a  hi^fvtoay)  to  setoer,  level,  ^c. 
ettch  street  tcitkin  a  tvme  to  he  specified  in  such 
notice,  and  in  case  of  defavU  may  themaeloes 
execute  the  loorke,  ami  recover  ike  expenses  £»- 
emrad  in  ten  daya  in  a  eummary  manner  from 
^  oimsrs  aeeordukg  to  (he  firoiUage  of  the  pre- 
mises, and  in  tuch  proportion  aa  »hdu  be  aeUled 
by  the  euneyoTt  or^  tn  ease  of  dispute,  by  arbitra- 
tion. 

The  respondents  were  owners  of  premise  divided  by 
a  na/rrow  stream  from  a  street  which  had  heen 
sewered,  ^c,  under  the  provisions  of  the  ahove- 
menUonedset^ion.  Thereevondente' premises  com- 
municated with  the  street  by  means  of  two  bridges, 
one  of  which  belonged  to  them.  The  respondents 
had  gates  on  their  oton  premises,  by  which  they 
were  encibled  effectually  to  close  aU  eommunioa- 
tion  between  their  premises  and  the  street. 

Held,  on  the  above  facte,  that  the  respondents' pre- 
miaee  fdl  within  the  proviehnt  of  11  ^  12  Vict. 
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c.  63,  a.  69 ;  per  Field  and  Grove,  JJ.,  hecatue  they 
fronted  a/nd  abutted  upontke  gtreet;  per  Gleaeby, 
B.  {vrith  conaiderahle  doubt),  becau§e  they  ad- 
joined the  street. 
Case  stated  by  jaatices  of  the  peace  for  the 
borough  of  Wab  efield,  nnder  20  &  21  Vict.  o.  63. 

At  a  petty  sessiun  holden  on  the  10th  March 
1875,  a  complaint  waa  preferred  by  the  appellants 
under  the  Public  Health  Act  1848,  s.  69  (a), 
charging  that  prior  to  and  on  the  3rd  April  1872, 
and  thenceforward  until  aiter  the  serrioe  of  the 
notice  next  mentioned,  a  street  called  Dyehouae- 
Iftne,  situate  within  the  district  of  the  appellants' 
parish  (not  bein^  a  highway  within  the  meaning 
of  the  statutes  m  that  behalf),  was  not  sewered, 
lerelled,  paved,  flagged,  and  channelled  to  the 
satiafaotion  of  the  said  boards  whweupon  the  said 
board  did,  on  the  15th  KoT.  1872,  by  written 
notico  in  the  form  or  to  the  effect  proTided  by  the 
statutes  in  that  behidf,  imd  dated  the  8rd  April 
1872,  to  the  respective  owners  and  occupiers  of 
the  premises  fronting,  adjoining,  and  abutting 
upon  anch  part  of  the  same  street  as  required  to  be 
sewered,  levelled,  paved,  flagged,  and  channelled, 
require  the  said  owners  to  sewer,  level,  pave,  flag, 
and  channel  the  said  street  within  six  weeks  from 
the  service  of  the  said  notice  in  manner  in  the 
said  notice  described;  that  the  said  notice  was 
not  complied  with  as  by  law  required ;  and  there- 
fore the  said  board  thought  fit  to  ezecote,  and  did 
thereafter  execute  the  works  mentioned  and  re- 
ferred to  therein ;  that  the  proportion  of  the  ex- 
penses incurred  by  the  said  board  in  so  executing 
the  said  works  to  be  paid  by  the  respective  owners 
of  premises  so  fronting,  adjoining,  and  abutting  as 
aforesaid,  according  to  the  frontage  of  their 
respective  premises,  were  afterwards,  to  wit,  on 
the  27th  April  1874,  duly  settled  by  the  sur- 
ytyor  of  the  said  board,  having  regard  to  all  the 
circnmstanoes  of  the  case,  and  pursuant  to 
the  statutes  on  that  behalf  ;  that  notice  ■  of 
the  amount  of  the  aaid  proportion  so  settled 
by  the  said  surveyor  was,  in  accordance  with  tbe 
statutes  in  that  behalf,  given  more  than  three 
calendar  months  before  the  8rd  Peb.  1875, 
being  the  day  of  complaint,  namely,  on  or 
about  the  9th  June  1874,  duly  given  to  all  the 
said  owners,  and  the  respective  proportions  of 
the  said  expenses  to  he  paid  by  the  said  owners 
respectively,  had  theretofore  and  more  than  three 
calendar  months  before  tbe  date  of  the  oom- 


(o)  By  11  *  12  Viot.  e.  63,  s.  69,  it  is  proridad  aa 
follows  :  "  In  oase  any  present  or  fntare  street,  or  any 
part  thereof  (not  being  a  higbiray),  b«  not  sewered, 
levelled,  paTed,  flsfged.  and  ohaanelled,  to  the  eatiBfao- 
tion  of  the  lo<sl  bmrd  of  health,  aaoh  baud  may,  by 
notioe  in  writing  to  the  reepeotive  owners  or  oooapiere 
of  the  premiaee  fronting,  adjoining,  or  abutting  upon 
Baoh  pu-ta  thereof  aa  may  require  to  be  sewered,  levelM, 

KTed,  fliHTged,  or  channelled,  require  them  to  aewer, 
'el,  pare,  flag,  or  channel  the  same  within  a  time  to  be 
tpecd&ed  in  snob  notioe ;  and  if  snoh  notioe  be  not  oom. 
p!ied  with,  the  said  local  board  may,  if  they  shall  think 
it,  ezeonte  the  worka  mentione'1  or  referred  to  therein, 
and  the  expenses  inenzTed  by  them  in  so  doing  shall  be 
paid  by  the  owners  in  dtfanlt,  aooording  to  the  frontage 
of  their  reepeotive  premiees,  and  in  snoh  proportion  aa 
tihalt  be  settled  by  the  snrTeyor,  or,  in  oase  of  diapate, 
as  ahalt  be  settled  by  arbitration  flianng  r^fard  to  all 
tl  e  drcamftuioes  of  the  case),  in  tba  manner  provided 
by  thia  Aot ;  and  anoh  expenses  mKf  be  recovered  from 
the  lavt  mentioned  owners  in  a  SBmrnary  manner,  or  the 
vame  may  be  declared  by  order  of  the  said  looai  board 
t)>  be  piinte  improvement  ezpenaea,  and  be  reooverable 
as  saon  in  tbe  manner  hereiaaftw  provided," 


plaint  been  duly  demanded  of  all  the  said  ownm; 
but  that  the  respondents,  two  of  the  said  owners 
within  the  meaning  of  the  statute  in  that  bdulf 
made,  had  not  paid,  but  had  refused  to  pav,  Uttt 
proportion  of  the  expenses  so  due  from  them  u 
aforesaid,  amounting  to  the  sum  of  1451. 13«.  5d, 
nor  had  paid,  but  had  refused  to  pay,  the  interest 
in  respect  of  the  said  snm  by  law  payable  by  them 
to  the  said  board,  and  had  not  vrithin  the  time 
limited  by  the  atatute  in  that  behalf,  and  in  maoner 
thereby  described,  disputed  tbe  same;  and  that 
there  was,  therefore,  then  due  from  them  to  ^le 
said  board,  in  respect  of  the  premises,  Ihe  sud 
snm  of  1451.  ISs.  &d.,  and  me  ftarther  sum  of 
41. 14s.  id.  for  interest  <m  the  said  firat-nientioned 
sum,  pursnant  to  the  statute  in  that  behalf,  mskhig 
together  the  snm  of  1601.  7s.  9^,  for  iihe  reooysfj 
of  which  last-mentioned  sum  these  proceedings 
were  taken. 

At  the  hearing  the  respondents'  solidbv  ad- 
mitted the  regularity  of  the  preliminary  proosed- 
ings  taken  by  the  board,  and  that  Dyehonse-laiM 
was  a  street  repairable  by  the  owners  adjoining  or 
abutting  thereupon. 

The  street  called  Dyehouse-lane  was  situate 
within  the  appellants'  district,  and  on  ^e  east 
side  of  the  stream  called  the  Biver  Ghald  or  Inn 
Beck,  which  divided  the  townships  of  Wakefield 
and  Alverthorpe-with-Thornes,  and  also  divided 
the  premises  of  which  the  respondents  woe 
owners  from  D3rehouse-lane.  There  were  two 
oommnnieations  with  the  respondents'  premisei 
out  of  Dyehonse-lane  ani  over  the  beok  by  meani 
of  two  brides.  One  of  these  bridges  vras  msds 
of  brick  arched  over  tbe  beck,  and  might  be  nsad 
by  horses,  carta,  and  other  oarri^es,  and  by  fbot 
passengers  The  other  bridge  was  a  wooden  foot 
bridge,  and  oould  only  be  used  by  foot  j^sn- 
gers.  The  respondents  had  gates  on  th«r  oira 
premises,  by  means  of  which  they  oould  at  their 
own  will  and  pleasure  effectually  close  all  oommn- 
cation  between  their  premises  and  Dyehonse-lsD^ 
and  these  gates  were  the  only  obatmctiona  to  tbe 
free  ingress  and  egress  over  the  bridges  to  and 
from  the  respondents'  premises  ;  but  it  was  stated 
by  one  of  the  respondents  that  he  had  knovrn  only 
one  cart  go  over  the  brick  bridge  within  the  last 
ten  years.  These  bridges  had  directly  oonununi- 
cated  between  the  respondents*  premises  and 
Dyehouse-lane  for  a  great  number  of  yean,  bat 
there  was  no  evidenoe  adduced  shoving  hy  irium 
they  were  erected.  It  was  proved  that  they  had 
been  in  existence  for  fifty  years  or  upwards,  and  it 
was  also  proved  that  the  vrooden  fDOt  bridge  was 
removed  by  the  respondents  at  their  own  oast 
fliom  its  original  position  some  seven  or  eig^t 
years  ago,  and  that  it  still  communicated  between 
their  premises  and  Dyehouse-lane.  It  vras  not 
proved  by  whom  either  of  the  said  bridges  bad 
been  repaired,  or  that  they  had  ever  been  repaired 
by  the  respondents,  except  so  far  as  the  woodoi 
foot  bridge  was  altered  and  repaind,  by  Umi  on 
its  removal  as  aforesaid. 

The  appellants  admitted  that  they  had  cdeansed 
or  paid  tor  the  cleansing  of  the  stream  called 
Chald  or  Ings  Beck  up  to  the  middle  thereof  co- 
extensive with  their  premises.  The  respcndents 
proved  that  the  prin(»pal  entrance  need  to  their 
premises  was  from  the  street  called  Westgate^  in 
Wakefield,  and  not  from  either  of  thelnidgas. 

The  appellaots  contended,  throo^  dtmrconnselt 
th^  the  Chrid  « Inj^^B«*@(j^^^^«u,* 
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iDgthe  respondent's  property,  and  that  as  the 
respondents  bad  two  commanioatiODS  from  Dye- 
honse-lane  over  the  beck  by  means  of  an  arohed 
bridge  for  carts  as  well  as  foot  passengers,  and 
a  wooden  bridge  for  foot  passengers,  their  pre- 
nuBes  fronted,  adjoined,  or  abutted  upon  Dye- 
faonee^lane  in  respect  of  the  whole  of  the  frontage 
of  their  premises  oo-eztensiTe  with  the  stream 
called  Gfaald  or  Ings  Beck. 

The  respondents  contended,  through  their  soli- 
citor, that  no  part  of  their  property  fronted,  ad- 

J'oined,  or  abatted  upon  Dyeoouse-lane,  and  pro- 
ceed a  conveyance,  dated  11th  Jaly  1845,  of  the 
land  and  premises  in  respect  of  which  the  pre- 
sent claim  was  made,  upon  which  conveyance  was 
indorsed  a  plan  of  the  premises  purporting  to  be 
Uierel^  snnted.  According  to  this  plan,  the 
land  ox  the  mpondents  extended  only  as  far  as 
the  bank  c£  the  stream  next  their  propiarty.  They 
further  oontended  that  no  part  of  the  stream 
called  Chald  or  Ings  Beck,  or  the  two  bridges 
crossing  over  it,  formed  part  of  the  premises  in  the 
said  conveyance  mentioned ;  that  as  the  principal 
entrance  to  their  premises  was  from  the  street 
called  Westgate,  thejr  could  not  be  owners  of  pre- 
mises fronting,  adjoining,  or  abutting  upon  Dye- 
house-lane  within  the  meaning  of  the  Act ;  that 
the  centre  of  the  strPAm  formed  the  boaiidary  be- 
tween the  township  of  Wakefield  and  the  township 
of  Alverthorpe-with-Thomes ;  and  that,  supposing 
the  respDudenbs  had  any  rigbttothe  stream,  it  would 
only  be  as  an  eaf!ement  to  the  centre  thereof  in  the 
township  of  WakeSeldj  and  that  the  other  half  of 
the  said  stream  would  therefore  front,  adjoin,  and 
ahnt  upon  Dyehouse-lane  in  the  township  of  Alver- 
thorpe-with-Thornes;  that  the  respondents  could 
uot  maintain  am  action  for  damages  done  to  the 
bridge  crossing  the  streamj  and  that  under  the 
circnmstances  they  could  not  be  held  liable  to  pay 
any  proportion  of  the  cost  of  repairing  Dycbouse- 
lan^  is  being  divided  from  their  premises  by  the 
stream  as  before  mentioned.  The  appellants' 
counsel  argued  in  reply  that,  if  the  respondents 
were  owners  up  to  the  middle  of  the  stream,  it 
was  quite  clear  they  were  owners  up  to  the  street, 
for  the  other  half  of  the  stream,  from  the  centre 
thereof,  was  portion  of  the  street,  and  therefore 
the  respondents'  premises  fronted,  adjoined,  and 
abntted  upon  Dyeaouse-lane.  We  were  of  opinion 
that  the  respondents  under  ttie  circumstances, 
were  not  liable,  and  accordingly  dismissed  the 
complaint,  but  consented  to  state  a  case.  The 
(jaestion  of  law  is  whether  the  respondents  were 
liable  to  pay  to  the  appellants^  a  portion  of  the 
cost  <tf  sewering,  levelling,  paving,  flagging,  and 
channelling  Dy^ouse-lane. 
John  Forbes,  for  the  appellants. 
Tennant,  for  the  respondents.  ' 
The  following  cases  were  cited  and  referred  to : 
School  Boa/rA  of  London  r.  Vtttry  of  8t.  Mary,  laluig- 
ton,  L.  Bep.  1  Q.  B.  Dir.  «5 ;  45  L.  J.  1,  H.  0 ; 
33  L.  T.  Bep.  TH.8.  504 ; 
Badd«ly  V.  olngeU.  1  Ex.  319 ;  17  L.  J.  68,  Ex. ; 
Rm.  v.  Neviport  Local  Board  of  Btalth,  3  B.  A  S. 

3«1  ;  32  11  J.  97,  H.  G. ; 
Mayor,  Ac,  ofManchesttr  v.  Chapman,  37  L.  J.  173, 

M.  C.  i  18  L.  T.  R«p.  N.  S.  MO; 
OldaJcer  v.  Hunt,  6  D.  M.  A;  0-.  876  :  1  Jnr.  N.  S. 
765; 

Plumttead  BoardofWorlu  v.  BritUh  Land  Company, 
L.  Bsp.  10,  Q.  B.  aoe ;  44  L.  J.  38,  Q.  B. ;  32  L.  T. 
|iep.N.S.M. 

Cur.  adv.  valt. 


May  19. — Cleasbt,  B. — The  question  here  irt, 
whether  Che  premides  of  the  respondent  have  beeu 
brought  within  the  provisions  of  the  69th  section 
of  the  Public  Health  Act  1848.  and  whether  they 
can  be  said  to  be  "fronting  adjoining,  or  abutting 
upon  "  Dyehouse-lane.  The  fe^rts  are  shortly  as 
follows :  Between  the  respondents'  premises  and 
the  lane  there  is  a  narrow  stream.  It  seems  clear 
that  the  whole  of  the  bed  of  this  stream  does  not 
belong  to  the  respondents,  and  the  evidence  before 
us  tends  to  show  that  their  boundary  was  the 
edge  of  the  bank  next  their  land.  Two  bridges 
form  the  means  of  commnnication  between  the 
respondents*  premises  and  the  street;  one  them 
is  of  brick,  but  it  was  not  clearly  proved  to  whom 
it  belonged ;  it  had  been  (mly  once  crossed  by  a 
cart  during  ten  years.  Besides  that  there  was  a 
wooden  bridge,  and  it  appeared  to  belong  to  the 
respondents,  for  they  had  removed  it,  and  had 
exercised  such  rights  relating  to  it  as  they 
thought  proper.  The  respondents  could,  for  all 
practical  purposes,  prevent  anyone  from  using 
the  bridge  without  their  consent.  We  have  now 
to  consider  whether,  upon  these  facts,  the  respou' 
dents  are  liable  to  pay  the  amount  claimed  from 
them.  I  do  not  think  the  Legislature  intended 
the  words  used  in  the  69th  section  to  have  the 
same  meaning.  One  of  the  words  which  the  sta- 
tute uses  is  the  word  "  abutting,"  and  in  consider- 
ing whether  the  respondents'  premises  "abut" 
upon  Dyehouse-lane,  we  ought  not  to  forget  tliat 
the  premises  in  Question  are  on  the  opposite  side 
of  the  bridge.  I  am  of  opinion  that  the  respon- 
dents' premises  do  not  "abut"  upon  the  street, 
because  there  is  this  stream  between  thera,  which 
is  not  part  of  the  premises,  and  does  not  belong  to 
the  respondents.  I  may  remark  that  if  the  re- 
spondents' premises  do  either  front,  adjoin,  or 
abut  upon  a  street,  the  fact  that  for  practical  pur- 
poses they  gain  no  benefit  from  their  proximity  to 
the  bne  is  unimportant.  Ofrners  and  occupiers 
fallingwithinthe  provisions  ofthe  statute  are  to  be 
assessed  according  to  their  frontages,  and  the  argu- 
ment that  those  who  derive  no  advantage  are  not 
bound  to  pay  is  not  warranted  by  the  words  of  the 
statute :  (See  B.  v.  Newport  Local  Board  of  Health 
{uhi  Slip.).  There  are  two  other  points  to  be  deter- 
mined,  namely,  whethnr  the  premises  "  front "  or 
"  adjoin  "  the  street.  1  confess  it  does  not  appear 
to  me  that  upon  the  fects  stated  the  premises 
front  the  street.  Then  do  they  *' adjoin  "P 
Now,  it  oocnrs  to  me  that  as  the  stream  between 
the  street  and  premises  is  of  very  small  width,  it 
is  not  asing  the  word  in  an  unreasonable  sense  to 
say  they  adjoin.  The  question  is  substantially  one 
of  fact,  and  the  answer  might  be  different  if  the 
stream  could  only  be  crossed  by  a  ferry.  On  the 
whole  I  should  have  felt  inclined  to  abide  by  the 
decision  of  the  justices :  but  as  both  my  learned 
brothers  are  of  opinion  that  theirjudgment  was 
wrong,!  do  not  feel  inclined  to  differ  trom  them. 
The  authorities,  with  the  exception  of  B.  v.  New- 
port {ubi  tup.),  throw  no  light  upon  the  construc- 
tion of  this  section ;  and  the  decision  in  Baddeley 
V.  QmgeU  {ubi  »up.)  was  upoaa  different  statute, 
and  the  qoestion  raised  was  whether  certain 
houses  in  s  yard  could  be  said  to  be  "  within  a 
street;"  there  the  property  bad  a  frontage  in  the 
street,  and  its  side  communication  was  with  the 
street.  In  the  School  Board  for  London  v.  Vesiry 
of  Si.  Mairy  UUngton  {abi  sup.),  the  question  was 
whether  certain  land  sitoated  behi|»r*agnw^. 
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hoaseB  fronting  the  street  "  formed  part  of  a 
street,"  and  great  stress  was  placed  by  the  learned 
mdges  on  the  fact  that  the  only  passage  out  was 
oy  passing  to  the  street.  The  facts  in  ooth  these 
cases  are  very  different  to  the  one  now  before  us, 
and  do  nob,  in  my  judgment,  at  all  aid  us  in  arriv- 
ing at  a  oonclnsion. 

Gbove,  J. — I  think  the  appellants  are  entitled  to 
onr  judgment.  If  the  questions  here  were  of 
fact  I  should  be  inclined  to  agree  with  my  brother 
Cleasby,  that  we  ought  not  to  interfere  with  the 
decision  of  the  magistrates ;  what,  however,  we 
have  to  determine  is  whether  upon  the  facts  as 
stated  the  defendants'  premises  are  really  "front- 
ing, adjoining,  or  abutting  upon"  Dyehonse-lane. 
I  feeF  considerable  doubt  whether,,  save  in 
mathenuktics,  there  can  he  exact  definitionB  of 
winrds ;  they  must  be  construed  with  reference  to 
the  snhgect  matter  to  which  they  are  applied.  The 
question  is  whether  the  respondents'  premises  can 
be  said  to  "front,  adjoin,  or  abut"  the  street  known 
as  DyehouBQ-Iane.  -  Now,  it  is  a  &ct  beyond  dis- 
pute that  between  the  premises  and  street  was  a 
stream  of  which  the  breadth  was  about  fifteen 
feet.  Now,  I  am  inclined  to  think  that  if  a  natural 
division  of  this  kind  existed,  without  any  means 
of  access  from  the  one  side  to  the  other,  that 
would  have  been  a  sufficient  interruption  to  pre- 
vent the  premises  from  being  brought  within  the 
words  of  the  section.  But  the  case  does  not  stop 
here.  We  find  that  there  are  two  bridges  over 
this  stream,  one  of  which  apparently  was  the  pro- 
perty of  the  respondents,  and  under  their  control. 
Aa  regards  the  other  br^ge  no  act  of  ownership 
was  mduoed,  diough  that  was  also  undw  the  re- 
spondents' control ;  and  carriages  coming  over  it 
could  only  gain  acoeas  to  the  premises  when  the 
respondents  opened  th&i  gates.  I  think  the  pre- 
mises may  be  Mrly  said  to  "  abut"  and  "  front" 
the  street,  even  if  tney  cannot  be  said  to  "  adjoin" 
it.  The  authorities  cited  throw  some  light  on  this 
question,  In  Badddy  v.  QingeU  [uhi  sup.)  the 
occupiers  of  houses  situated  in  a  yard  were  held 
liable  to  be  rated  as  being  within  a  street,  though 
they  were  separated  from  the  street  by  other 
buildings.  In  the  School  Board  ease  [ubi  sup.)  the 
question  was  whether  certain  houses  "  formed  a 
street,"  and  Cockbum,  C.J.,  in  the  course  of  hia 
judgment,  said :  "  It  matters  not  in  point  of  justice 
of  the  case  that  the  house,  instead  of  actually 
fronting  the  street,  stands  in  the  rear  of  the  street 
if  it  has  its  access  from  the  atreet.  It  is  the 
bene^i  of  acoeas  to  the  premiaes  whioh  mast  be 
supposed  to  be  the  foundaUon  of  the  liability 
which  the  Legislatare  thinks  fit  to  impose."  This 
is  an  d  fortiori  case  in  favour  of  the  appellant, 
since  the  words  "  abutting  and  adjoining  are  not 
so  strong  as  "forming  part  of."  These  premises 
are  in  no  way  fenced  oS  from  the  street,  and  I 
think  they  clearly  front  and  abnt  upon  Dyefaouse- 
lane,  and  that  the  respondents  are  accordingly 
liable  to  pay  their  proportion  of  the  expenses.  I 
will  only  add  that  my  brother  Field  agrees  with 
me  in  the  conclusion  i  have  arrived  f^. 

Judgment  for  the  appellantt.    Case  to  be  re- 
mitted  to  justices. 

Solicitors  for  appelUnts,  Pitman  and  Lane,  for 
Broton,  WiVein,  and  Scott,  Wakefield. 

Solicitor  for  respondents,  Badhcm,  for  J.  and 
J.  E.  Marsden,  Wakefield. 


Thursday,  May  25. 
GousiKS  V.  LoHBA&D  Dbtoit  Bahk  (Ldiitkd).  (s) 
Jurisdiction  of  court — Appoalfrom  OouiUy  Oottri— 

Motion  again$t  etmJenee— 38  ^  39  Viet,  c  SH, 

«.6. 

The  County  Courts  Act  1875,  sed.  6,  which  jvm 
an  appeal  from  county  courts  by  way  of  motvm 
inetead  of  epecial  case,  is  limited  in  its  aj^f^MOr 
tion  io  those  matters  in  which  appeals  precwu^ 
existed.   A  party  aggrieved  cannot  move  agami 
a  decision  of  a  judge  on  the  ground  t^f  iff  hei»g 
against  the  weight  of  evidence. 
Tms  was  an  action  for  trespass  and  oonsequent 
injury  by  the  seizure  and  sale  of  the  plaintiffB 
furniture  under  a  bill  of  sale.   The  case  was  sent 
to  be  tried  under  the  10th  section  of  the  Connty 
Court  Act  1867  (30  &  31  Vict,  c  142),  at  the  West- 
minster County  Court,  where  the  tri^  took  place, 
before  Francis  Bayley,  Esq.,  the  jndge  of  the  said 
court,  without  a  jury,  on  the  12th  and  liiik  May. 

The  plaintiff's  evidence  was  that  she  kept  a 
lodging-house,  and  her  furniture  was  of  oonsidN- 
able  valae.  She  borrowed  last  September  from 
Uie  d^bndants  certain  sums  of  money  for  the 
payment  of  rent  and  other  purposes  amounting  io 
all  to  about  601.  For  this  she  executed  a  bill  of 
sale  T^on  her  furniture  for  2002.  payable  by 
weekly  instolments  of  II,  or  in  default  oE  soy 
instalment  the  whole  sum  was  payable  imme- 
diately. 

In  December  plaintiff  made  default  of  one  of 
her  weekly  payments,  and  the  defendants  seised 
and  sold  the  furniture,  realising  2501.  thereby.  A 
great  number  of  witnesses  were  called  for  the  de- 
fendants, who  disputed  the  plaintiff's  story,  but 
upon  the  circumstances  of  the  loan  and  the  execu- 
tion of  the  bill  of  sale,  as  described  by  the  plain- 
tiff herself,  the  learned  judge  found  amongst  other 
things,  that  he  believed  the  evidence  of  £e  plain- 
tiff, that  the  execution  by  plaintiff  of  the  bill  of 
BEde  was  induced  by  fhtnd,  tnat  the  writing  in  the 
bill  of  sale,  which  expressed  the  amount  and 
described  the  furniture,  was  not  inserted  in  the 
bill  till  after  the  plaintiff  had  signed  it.  and  that 
the  defendants'  witnesses  were  implicated  in  the 
fraud.  He  assessed  the  plaintiff^s  damages  at 
3001. 

Dodd  now  moved  on  behalf  of  the  defendants 
for  a  new  trial  on  the  ground  that  the  verdict  was 
against  the  weight  of  the  evidence. — I  admit  that 
until  the  last  County  Courts  Act  there  were  no 
means  of  reviewing  a  judge's  decision  upon  fants 
only,  but  I  submit  that  the  effect  of  sect.  6  of  38  & 
39  Yict.  c  50,  is  to  enable  a  party  aggrieved  to 
bring  the  whole  matter  of  the  action  before  this 
court.  The  words  are :  "In  any  cause,  suit,  or 
proceeding  other  than  a  proceeding  in  bank- 
ruptcy, tried  or  heard  in  any  County  Court,  and 
in  which  any  person  aggrieved  has  a  right  of 
appeal,  it  sbul  be  lawful  for  any  peraon  aggrieved 
by  the  ruling,  order,  direction,  or  deoiaioa  of  the 
judge,  at  any  time  within  eight  days  after  the 
same  shall  have  been  made  or  given,  to  appeal 
against  such  ruling,  order,  direction,  or  deoi^oo 
by  motion  to  the  court  to  whioh  such  ^peal  lies, 
instead  of  by  special  case,  such  motion  to  be  w 
parte  in  the  first  instance,  and  to  be  granted  on 
such  terms  as  to  costs,  security,  or  stay  of  pro- 
ceedings 'as  to  the  court  to  which  such  mmoa 
shall  Iw  made  shall  seem  fit.  And  if  the  oonrt  to 

(a)  B«peitad  l9  U.  V.  MoKiiLU 

Digitized  by 


THB  LAW  TOCBS. 


CVoi.  XXXV.,  N.  8.-485 


which  BQch  appeal  lies  be  not  then  sitting,  snch 
motion  may  be  made  before  any  jndge  of  a 
■aperior  court  sitting  in  chambers.  Ana  at  the 
trial  or  hearing  of  any  such  cause,  suit,  or  pro- 
oeeding.  the  judge,  at  the  request  of  either  party, 
■hall  make  a  note  of  any  question  of  law  raised  at 
■nob  trial  or  faeuingt  and  of  the  facts  in  eridence 
in  relation  thereto,  and  of  his  dadsion  thereon, 
ind  of  his  decnsion  of  the  caoae,  suit,  or  proceed* 
ing,  and  he  shall,  afe  the  expense  of  any  person  or 
pnsoas,  being  party  or  parties  in  any  such  oanae, 
■nit,  or  proceeding,  requiring  the  same  for  the 
purpose  of  appeal,  furnish  a  copy  of  such  note,  or 
allow  a  copy  to  be  taken  of  uie  same  by  or  on 
behalf  of  snch  person  or  persons,  and  he  shall 
sign  snch  copy  ;  and  the  oopy  so  signed  shall  be 
orod  and  received  on  such  motion  and  at  the 
hearing  of  such  appeal."  This  was  dearly  such 
a  caaae  or  suit  as  vrae  intended  to  be  dealt  with, 
and  the  defendania  are  aggrieved  by  the  judge's 
decision.  The  latter  part  of  the  section  may 
peihaps  relate  tu  points  of  law  only,  but  the 
power  to  appeal  by  motion  is  not  limited  to  such 
points.  That  appeals  in  Admiralty  causes  on 
qnearions  of  fact  were  contem[>Iatod  by  this 
■tatnte  appears  from  the  11th  sectbn,  which  pro- 
tides  for  aasiatanoe  by  the  JBlder  Brethren  of  the 
Unm^  House. 

CutUBT,  B.— There  was  clearly  in  this  case 
aome  eTidenoe  upon  which  a  jury's  verdict  for  the 
plaintiff  might  faave  been  founded  ;  and  as  to  tbe 
qaestion  of  foot  raised,  sitting  as  we  do  to  hear 
appeals  under  sect.  6  of  the  County  Courts  Act 
1875, 1  think  we  cannot  entertain  it.  What  was 
the  old  law  P  Before  that  Act  there  could  be  no 
Bpp^  except  upon  points  of  law  raised  and 
Bteted  by  the  judge  himself.  Tbe  effect  of  this 
()th  section  is  merely  to  give  parties  an  oppor< 
(unity  to  appeal  by  way  of  motion  upon  tbe 

tadge's  notes,  instead  of  by  a  special  case  stated 
y  him.  The  section  does  nothing  but  substitute 
a  new  mode  of  appeal  for  that  whidi  existed 
before ;  the  snbstance  of  the  appe^  is  not  made 
more  extonsive  than  it  was  before.  The  power  to 
sppeal  is  eKpressed  to  be  i^ainst  the  ruling,  order, 
diraotion,  or  deoisioa  of  a  Judge.  Ko  mffiotdty 
oan  arise  on  the  words  "rulmg  or  "direction;" 
these  oan  relate  only  to  matters  of  law.  "  Order" 
may  perhaps  refer  to  some  interlocutory  matters, 
but  they  are  within  the  scope  of  the  previoas 
appeals.  The  only  word  upon  which  the  defen- 
diuits'  contention  in  this  case  can  be  founded  is 
"decision."  Now  the  first  difficulty  which  strikes 
OS  is  that  if  this  means  we  are  to  have  tbe  power 
to  set  aside  a  decision  of  a  judge  en  the  ground 
d  its  being  against  the  weight  of  evidence,  it  is 
unreasonable  that  no  words  which  are  used  can 
Apply  to  upset  the  finding  of  a  jury  on  tbe  same 
ground.  The  word  may  well  be  limited  to  a  deci- 
sion on  tiie  question  whether  the  facts  proved 
jostify  auch  a  finding  as  that  to  whioh  a  judge 
■nrives ;  but  I  think  it  was  not  intended  to  give 
M  ^pwl  against  the  weight  of  evidence.  In  our 
pounon  to-day,  sitting  as  we  do  to  hear  appeals 
i^ch  befbre  the  Act  of  1875  mig^t  have  been 
hrougbt  before  any  superior  court  of  common  law, 
hat  without  regard  to  equity  or  admiralty  appeals, 
about  which  we  express  no  opinion,  we  are  clear 
that  our  jurisdiction  is  limited  to  questions  of 
law.  The  subsequent  part  of  tbe  section  is  to  my 
mind  sufficient  to  establish  this  limitation;  it 
prorides  that  the  judge,  at  the  request  of  eitiier 
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party,  shall  make  a  note  of  any  question  of  law 
and  the  evidence  and  decision  thereon  for  the 
hearing  of  the  appeal,  but  no  provision  is  made 
for  weigmng  the  evidence  upon  whioh  the  judge 
arrives  at  his  decision.  The  motion,  therafor^ 
cannot  be  entertcuned. 
Gbove,  J.— I  am  of  the  same  opinion.  The 

rfltion  is  whether  the  6th  section  praotacally 
Dges  the  jorisdiction  of  the  appeal  court  from 
County  Courts,  or  whether  the  change  made 
merely  relates  to  the  procedure.  If  the  former 
were  intended,  it  wonld  oert^ly  have  been  mors 
clearly  expressed  than  it  is,  and  there  is  to  my 
mind  sufficient  to  show  that  the  limitation  of  ap- 
peal which  existed  before  is  to  be  continued  now. 
I  do  not  read  the  section  as  in  any  way  altering 
the  old  system  of  appeal  except  as  to  procedure. 
There  is  merely  a  substitntion  of  the  mode  of 
proceeding  by  motion,  where  a  party  chooses, 
matead  of  that  by  special  case.  The  appeal,  bow- 
ever,  is  expressly  limited  to  a  proceeding  in  which 
any  peraon  aggrieved  has  a  right  to  appeaL  The 
only  ri^bt  of  appeal  previously  existing  was  upon 
a  question  of  law,  and  upon  such  a  question  the 
later  part  of  the  section  shows  the  materials  by 
whioh  the  Court  of  Appeal  is  to  be  set  in  motion. 
There  is  nothing  in  tbe  section  about  the  Terdiob 
of  a  jury,  even  if  it  should  not  agree  with  the 
opinion  of  the  judge ;  and  that  is  a  strong  reason 
for  thinking  tliat  all  decisions  of  fact  in  the  nature 
of  verdicts  are  intentionally  excladed  from  our 
jurisdiction.  I  go  no  further,  however,  than  my 
brother  Cteasby,  and  state  my  opinion  on  this 
point  only  with  regard  to  what  was  the  common 
law  jurisdiction  in  these  County  Court  appeals. 
I  say  nothing  about  the  extent  of  equity  smd  ad- 
miralty appeals. 

Fleu),  J. — This  is  a  motion  to  set  aside  the 
decision  of  a  County  Court  iadge  on  the  ground 
ot  its  being  against  evidence.  The  action,  al 
though  originally  commenced  in  the  Common 
Fleas  Division,  was  transferred  to  a  County  Court 
ander  the  10th  section  of  the  County  Courts  Act 
1867.  Thejndgehaafomida8afhct,oponcoaflicting 
evidence  before  him,  that  a  certain  bill  of  sale  upon 
which  the  action  turned  was  obtained  by  fraud 
and  it  is  nuw  said  that  he  was  wrong  in  that  con- 
clusion. Befbre  the  last  Act  the  power  to  appeal 
depended  upon  sect.  14  of  13  &  14  Tiot.  61, 
which  is  applicable,  however,  only  "  if  either  party 
in  any  cause  of  the  amount  to  which  jurisdiction 
is  given  to  tbe  County  Courts  by  this  Act  shall 
be  dissatisfied  with  the  determination  or  direction 
of  the  said  court  in  point  of  law,  or  upon  the  ad- 
miaaion  or  rejection  of  any  evidence."  I  entirely 
a^reo  that  tbe  6th  section  of  the  Act  of  1875  was 
not  i9teaded  to  enlarge  the  right  of  appeal  given 
by  the  previous  Acts.  Although  some  doubt 
might  be  raised  if  the  matter  depended  only  upon 
the  first  part  of  the  seotion,  I  cannot  enterfaain 
any  when  the  whole  of  it  is  taken  into  considera- 
tion. There  is  an  express  substitntion  of  motion 
for  special  oase,  which  goes  far  to  limit  the  motion 
to  a  matter  upon  which  the  special  case  mi^bt 
before  have  been  stated.  There  is  also  a  provision 
for  raising  a  point  of  liiw  which  confirms  the  view 
that  no  other  point  can  be  raised.  Now  a  word 
about  equitable  appeuls,  which  depended  before 
the  laAt  legislation  or  the  Act  of   1665.  The 

Eoint  of  limit  to  our  juriadiction  in  those  matters 
as  been  raised  and  not  settled.    I  therefore 
^ply  my  judgment  on  tim  case  to  whaMuiy  stilb 
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be  called  common  law  appeals  only-  I  shoald  like 
to  hear  farther  argument  before  deoiduig  whether 
qnestionB  of  fact  can  form  anlgectB  of  appeal  in 
equity  or  admiralty. 

Motion  refuaed. 
SoUoitor  for  tbe  defendants,  Sdward  Lee, 


Thwrsday,  Nov.  16. 
(Before  Clbasbt  B.  and  Gxote,  J.) 

MUBSBTI  V.  BVBCH.  (o) 

JutHeett'  juriidietion — Bond  fide  daim  qf  right— 

Namgahle  non-tidal  river — PuhUc  i  igfU  o/fiahing 

—24  *  25  Vict.  c.  96,  «.  24.  _ 
The  right  of  the  public  to  fi$h  in  a  non-tiidal  river 

which  is  made  navigable  by  loeke  cannot  asist  in 

law. 

The  appellant  toae  convicted  vnder  24  ^  25  Vict.  c. 
96,  «.  24  o/  fishing  in  water  which  wae  private 
property.  The  water  wae  pari  of  a  navigable 
river,  which  was  not  tidal,  and  which  was  navi- 
gated by  meane  of  locks.  At  the  hearing  the  ap- 
pellant set  up  a  public  righi  of  fishing,  and  argued 
tliat  the  jurisdiction  of  the  Justices  was  ousted  by 
such  bond  fide  claim  of  right. 

Held,  upon  a  case  stated  by  justices  under  20  ^  21 
Vict  c.  43,  that  no  such  right  could  &eist  in  law, 
and  therefore  the  juriediction  of  the  justices  was 
not  ousted. 

This  was  a  case  stated  by  tbe  justices  of  Essex, 
before  whom  the'appellant  bad  been  tried  on  tbe 
15th  Jan.  1876,  upon  an  information  which  charged 
that  he,  Thomas  Musset,  of  Bures  St.  Maiy,  in  the 
fxmnty  of  Suffolk,  did  onlawfulW  and  wilfully,  by 
angling  in  the  day  time,  take  fish  in  certain  water 
then  and  there  mnninff  through  certain  laud  be- 
longing to  Zachariab  Fetlitt,  the  owner  of  such 
water,  and  having  a  right  of  fishery  therein,  oon- 
tatwT  to  the  form,  &c. 

The  above  information  was  laid  by  George 
Burch,  water  Imiliff  to  the  Stour  Angling  Preser- 
vation Society. 

It  further  appeared  from  the  case  stated  that 
the  river  referred  to,  the  Stour,  is  navigable  and 
that  it  is  now  used  by  the  Stour  Navigation  Com- 
pany by  means  of  locks. 

Two  or  three  witnesses  deposed  that  they  bad 
fished  in  the  said  river  for  upwards  of  forty  years 
without  interruption. 

At  tbe  hearing  MuBsett  aet  up  hiii  right  to  fish 
in  the  river  as  oneof  the  public,  and  objected  that 
thejnrisdiotion  of  Uie  justioeBwaB  ousted  thereby. 
They  nevertheUas  convicted  him,  and  ordered  him 
to  pay  a  fine  of  5s.  and  coats. 

A^inst  this  order  Mnssett  now  appealed. 

Qraham,  tar  the  appellant. — The  information  in 
tiiis  oaae  was  lud  under  the  24th  section  of  the 
Larceny  Act,  bo  that  a  mere  bond  fide  claim  of 
right  is  sofficient  to  ouBt  the  jurisdiction  of  the 
jastices,  for  there  is  no  proviso  in  this  Act  as  in 
24  A  25  Vict.  c.  97,  a.  52,  as  to  a  fair  and  reason- 
able claim  :  {White  v.  Feast,  L.  Rep.  7  Q.  B.  353.) 
The  question  is,  then,  did  the  appellant  make  a 
bond  nde  claim  of  right  ?  if  bo,  the  justices  were 
bound  to  hold  their  hands  :  (Beg.  v,  Stimpson,  8 
L.  T.  Kep.  N.  S.  536;  4  B.  &  S.  301;  ComweU  v. 
Sanders,  7  L.  T.  Eep.  N.  S.  356  ;  3  B.  &  S.  206  ; 
32  L.  J.  6,  M.  C.)  Still,  it  is  impossible  to  contend 
that  every  bond  fide  daim  of  right  is  suffloient ; 
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it  mast  be  such  a  claim  as  can  eirist  in  taw :  {Hud- 
son V.  McOrea,  4  B.  &  8.  585;  9  L.  T.  Bep,  N.a 
678 ;  S3  L.  J.  65,  M.  G.)  And  that  case  also  deoidei 
that  no  right  to  fish  in  a  non-cavigable  river  can 
exist  in  the  publia  It  is  admitted  that  tbe  pub- 
lic have  a  right  to  fish  in  a  tidal  river.  The  third 
case,  of  a  river  which  is  navigable  but  not  tidkl  ii 
the  one  before  ns,  and  on  that  there  has  been  do 
distinct  decision  in  the  English  courts.  Beg.  v. 
Bwrrow  (34  JuBt.  of  Peace  53)  ahowa  Uiat  aooh  a 
claim  may  be  bond  fide  raised  in  the  oaae  of  a 
navigable  lake,  and  that  case  ia  aubsegnent  to 
Murphv  V.  Ryan  (Ir.  Bep.  2  0.  L.  143).  Tb«  oMe 
IB  one  of  doabt,  and  therefore  the  jaataoea  sboold 
have  BtB^ed  their  bands.  The  case  states  that  ths 
ia  a  navigable  river.  If  there  is  any  Act  of  Pu-li&- 
ment  with  regard  to  the  fishing,  it  is  for  the 
side  to  produce  it,  otherwise  tms  case  will  not  be 
within  Eargreavesv.  Diddams  (32  L.  T.  Bep.  N.S. 
600 ;  L.  Rep.  10  Q.  B.  682). 

Croome  {Jones  with  him). — Beg.y.  SUmpsonis  not 
applicable  to  the  present  case,  for  there  the  right 
could  exist  in  tbe  public,  because  the  riverwas  tidil, 
hnt  Hudsony.  McGrea  is  in  point.  In  that  case  tbe 
fishing  had  been  aninterrupted[for  sixty  years,  but 
as  the  river  was  not  navigable  it  was  held  that  t 
right  to  fish  could  not  exist  in  tbe  public  The  de- 
cision in  Beg.  v.  Burrow  does  not  touch  this  oaae  at 
all,  aa  the  nahing  there  waa  in  a  Ii^e  and  not  in  a 
river ;  even  if  it  were  in  point,  it  would  be  diatinctlT 
overruled  by  Hargreaoet  v.  Diddams  {uhi  rvp.). 
Tbe  river  in  question  in  that  case  was  orieiDdly 
not  navigable,  but  it  was  made  ao  by  Act  of  Fattia- 
ment  and  various  tolls  granted,  and  there  it  was 
held  that  no  rijfht  of  fisfaiug  could  exist  in  tbe 
public.  Not  a  single  case  can  be  found  in  niuidt 
it  has  been  held  that  the  public  have  aoch  a  rigbt 
in  a  river  which  is  not  tidal. 

Graham,  in  reply. — It  is  enough  for  me  to  show 
that  the  jnetices  have  decided  what  is  in  reality  a 
doubtful  case ;  that  being  so,  Beg  v.  Burrow  ia  in 
point,  and  the  jurisdiction  of  the  jastioea  is  ousted 

Cleasbt,  B. — It  appears  to  me  that  the  question 
which  arises  in  this  case  is  governed  by  Uie 
decision  in  Bargreaves  v.  Duldajna.  Tbe  real 
question  is,  did  a  matter  of  title  come  befwe 
the  inatioea  P  If.it  did,  they  were  not  entitled  to 
decide  it.  It  ia  not  necessary  to  aak,  was  tbe  tiUe 
establiahed,  but  did  it  come  in  question  f  Kor  is 
it  BufBcient  that  a  bond  fide  claim  dionld  be  raiaed, 
but  it  most  be  of  some  right  which  the  law  allows. 
We  mast  not  ask  whether  the  appellant  bad  tbe 
ri^bt  in  ^nention,  but  whether  sat^  a  condition  of 
things  exists  as  would  enable  him  reasonably  and 
fairly  to  claim  such  a  right.  Now,  it  appears  to 
me  that  the  case  in  the  Irish  reports  {Mur^y  v. 
Byan)  is  decisive  on  the  point  before  us.  It  ex- 
pressly decides  that  "  the  poblic  cannot  acquire  by 
immemorial  usage  any  right  of  fishing  in  a  river 
in  which,  though  it  be  navigable,  tbe  tide  doeet 
not  ebb  and  flow,"  and  the  rollowing  passage  id 
there  cited  from  Hale  (De  Jure  Marie,  p.  12) :  "  Tbu 
is  called  an  arm  of  the  sea  where  the  sea  flows  and 
reflows,  and  so  far  onlv  as  the  aea  flowa  and 
reflows,"  and,  it  proceeda,  that  "cmly  in  such 
water  ia  there  primA  fane  a  right  of  fishuig 
common  to  all."  If  the  river  in  qneaUon  were  not 
navigable,  Eudeon  v.  MeCrsa  wonld  be  directly  in 
point  to  decide  that  no  Buch  right  oould  be  raiaed. 
Bome  doubts,  however,  seem  to  have  been  raised 
with  regard  to  that  case  by  obaenrationa  made  in 
tiie  oaae  of  Beg,  v.  JTiii  iiiin  j  11i|lLp1^Wll"j.""'^f  ^ 
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thftt  decision  ire  bave  the  jodgment  in  Hargreaves 
T.  DfdtZoiM,  npon  which  I  think  we  oo^ht  to  act  in 
this  case.  Lnsh,  J.  there  says  :  "  It  is  true  that 
this  part  of  the  river  was  made  navigable  to  the 

Kblio  on  payment  of  tolls  undw  the  Act  of 
rliament,  bnfe  that  did  not  affect  the  ownership 
of  the  soil,  and  none  of  the  incidents  attaching  to 
a  navigable  river  np  to  the  flow  and  reflow  of  the 
tide  can  properly  attach  here."  We  must  deal  in  the 
present  case  with  the  facts  that  appear  before  us, 
it  already  having  been  decided  that  where  a  river  is 
made  navigable  the  right  of  fishing  is  private.  How, 
here  the  facts  are  precisely  the  same,  for  we  have  it 
as  a  fact  that  the  river  is  navigated  and  used  by  the 
Stonr  navigation  Company  by  means  of  locks.  It 
appears  as  a  fact  that  the  locks  exist,  and  therefore 
pnmd  facie  the  river  would  not  be  navigable 
without  such  looks,  and  that  the  making  of 
mofa  locks  does  not  interfere  with  primte  rights 
of  ownetship  of  soil  is  distinctly  decided  in  Har- 
greavet  v.  Diddamt.  "nieoanviotion  must  therefore 
stud. 

Gbotb,  J. — I  am  of  the  same  opinion.  Mr. 
Graham  has  not  shown  us  any  case  in  which  the 
pnblic  have  been  held  to  have  a  right  of  fishing 
m  a  river  merely  because  it  is  navigable  or  navi- 
nted  by  boats.  Oan  the  right  to  navigate  give 
Uie  right  to  fish  P  No  case  has  been  made  out  to 
satisfy  the  coorb  that  snch  is  the  law.  My 
brother  Lush's  judgment  in  Hargreaves  v.  Diddams 
already  referrea  to,  seems  clearly  in  point  here,  and 
shows  that  no  such  right  can  exist.  Again,  we  have 
the  case  Murphy  v.  Uyan,  which  expressly  decides 
that  the  public  can  have  no  right  of  fishing  in  a  river 
which  is  not  tidal.  The  only  case  causing  any 
doubt  is  that  of  Beg.  v.  Burrow,  but  that  was 
the  case  of  a  lake,  not  a  river,  and  Mellor,  J. 
wpears  to  base  his  jodgment  on  the  fact  that  the 
claim  was  raised  by  uie  occupier  of  a  certain 
cottage  who  blumed  on  the  ground  of  subh  occupa- 
tion, and  not  as  one  of  the  general  public  Be  toat 
as  it  may,  the  other  cases  referred  to  are  too  strong 
to  leave  any  doubt  on  the  qnntion.  The  claim  now 
Bet  up  is  one  that  cannot  exist  in  law,  but  if  that 
were  not  so  as  the  claim  is  so  nnnsnal  an  one  that 
the  onus  would  rest  upon  the  respon^nt  to  bhow 
that  snch  a  right  might  exist.  The  Iocks  were  pro- 
bably made  within  the  memory  of  man,  and  the 
defendant  ought  to  have  proved  that  before  those 
locks  existed  the  river  was  navigable.  He  has 
Dot  done  so.  On  these  grounds  my  judgment 
must  be  for  the  respondent. 

Conviction  affirmed. 
Solicitors  for  appellant :  Walter  Moojen  and  Son, 
for  Salmon  and  Son,  Bury  St.  Edmunds. 

Solicitors  for  respondent.  Goody  and  Stock,  for 
HmyUUee,  Qoody  and  Sons,  Colobester. 


Saturday,  Nov.  18. 
Scoii  r.  Lxoa.(a). 

Covering  m  new  huilding  without  party  wall — 
Addition  to  old  building — Metropolitan  Building 
Adm>h,  sects.  9,  27,  28,  46. 

By  the  Metropolitan  Building  Ad,  a.  9,  (my  (Mera- 
tion,  additwn,  or  other  worle  made  upon  an  old 
building  is  to  the  extent  of  such  alteration  sub- 
ject to  the  provisions  of  the  Act,  wAtcA.  does  not 
otherwise  appl^  to  old  hwildinge.   By  sect,  27* 
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rule  4,  every  warehouse  containing  more  than 
216,000  cuhio  feet  must  be  divided  by  party  walls 
in  such  manner  that  the  contents  of  each  division 
sTudl  not  exceed  such  number  of  feet.    By  sect  28, 
ride  2,  no  buildings  "shall  be  united,  if  when  so 
miited,  they  will,  considered  as  one  building  only, 
be  in  contr"ioention  of  any  of  the  provisions  of  the 
Act."    And  by  sect.  46  a  justice  ofthepeaeemay 
make  an  order  on  any  builder  commanding  him 
to  comply  with  the  requisitions  of  a  surveyor  made 
in  cases  of  contravention  of  the  Act. 
The  avpellant,  by  taking  down  one  of  the  extemcd 
walls  of  an  old  building,  containing  more  than 
216,000  cubic  feetf  made  an  addition  eontaitung 
lees  than  216,000  cuhiefeei. 
Held,  that  sueh  addition  was  unthin  the  staiute,  and 
that  the  order  of  a  stipendiary  magistrate  eom- 
manding  him  to  divide  the  old  bu/Uding  from  the 
new  uos  good. 
This  was  a  special  case  stated  pursuant  to  the 
Metropolitan  Building  Act  1855,  18  A  19  Viet 
c.  122,  ss.  106  and  107,  for  the  purpose  of  obtain- 
ing the  opinion  of  the  court  on  questions  of  law 
as  hereinafter  stated. 

1.  On  the  22nd  July  1875,  a  complaint  preferred 
by  Henry  Simpson  Legg  (hereinafter  called  the 
respondent)  gainst  WilLiam  Scott  (hereinafter 
called  the  appellant)  under  sect.  46  of  the 
Metropolitan  Building  Act  1855,  charging  that 
the  said  appellant  did  complete  the  coverina 
in  of  a  new  building  erected  and  united 
to  the  then  present  building,  viz.,  the  Anchor 
Brewery,  Mile-end-road,  i^itboat  a  Partv  wall,  the 
building  so  united  exceeding  the  cubioal  eoatents 
allowed  by  tibe  Metropolitan  Building  Act  above- 
mentioned,  and  as  required  by  sect.  27.  r.  4  and 
sect.  28,  r.  2  thereof,  was  heard  before  H.  J. 
Bushby,  Esq.,  the  magistrate  of  the  Worship- 
street  Police  Court,  and  upon  such  hearing  the 
said  magistrate  msiide  an  order  th^  the  appel- 
lant should  erect  a  proper  party  wall  so  as  to 
divide  the  new  building  from  the  old. 

2.  Upon  the  hearing  of  the  complaint  the  fol- 
lowing facts  were  proved  by  t^e  respondent  and 
admitted  by  the  appellant. 

3.  The  appellant,  the  builder,  as  defined  by  the 
3rd  section  of  the  said  Metropolitan  Building  Aot 
1855,  was  also  the  clerk  of  the  works  to  Messrs. 
Charrington,  Head,  and  Company,  of  the  Anohor 
Brewery,  Mile^nd-road,  and  the  respondent  me 
the  disbiot  surveyor,  under  the  said  Metropolitan 
Bnilding  Aot  1855,  of  the  hamlet  (tf  Mile  iSad  Old 
Town. 

4.  The  Anchor  Brewei^,  to  which  the  new 
building  is  an  addition,  is  an  old  building  erected 
long  before  the  passing  of  the  above  Act,  in  itself 
containing  a  greater  number  of  cubic  feet  than 
that  specified  in  sect.  27,  r.  4,  and  is  not  divided 
by  party  walls.  The  addition,  which  is  roofed  in, 
and  which  the  appellant  was  making  to  the  front 
of  the  old  building,  taken  by  itself  contaius  less 
than  the  before-mentioned  number  of  cubic  feet, 
bat  the  old  and  new  buildings  taken  together 
greatly  exceed  Chat  amount.  [A  ground  plan  and 
becbioD  annexed  showed  the  new  bnilding,  and  the 
position  of  the  appellants'  machinery  and  plant 
ID  the  old  building.] 

5.  It  was  contended  by  the  respondent  that  a 

Earty  wall  should  be  made  between  tbeold  and  new 
uildings,  which  were  so  united  as  to  contravene 
sect.  28,  r.  2  of  the  above  Act,  and  were,  tfaerefbre, 
.taken  together  al  larger  cnbical  contents  than 
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thab  specified  in  seot.  27,  r.  4.  The  appellant  also 
relied  apon  sect.  9  of  the  Act,  which  is  in  the 
following  terms : 

Any  alteration,  addition,  or  other  work  made  or  done 
for  any  pnrpoie  ezoept  &Mi  of  neoeasuy  repturs,  not 
affeotinff  theoonfltraebonof  any  external  or  party  wall 
into  or  upon  any  old  banding  or  into  or  upon  any  new 
bnildinff  after  tne  roof  haa  boen  ooverod  in  ahall,  to  ttie 
extent  m  an  oh  alteratu»i,  addition,  or  work,  b«  snbjeot  to 
the  tegnlatione  of  this  Aot,  and  whenever  nuntion  !■  here- 
inafter made  of  anjr  alteralion,  addition,  or  work  into  or 
npon  any  bnildinf  it  shall,  nnless  the  oontearr  appetuv 
from  the  context,  be  deemed  to  imply  u  utention, 
addition,  or  work  to  which  this  Act  appbet. 

6.  It  was  contended  by  the  appellant ;  firstly, 
that  by  sect.  9  the  operation  of  the  said  Act  as  to 
alterations,  additions,  or  other  work  made  or  done 
for  any  pnrpose  into  or  npon  any  old  bnilding  was 
confined  to  the  extent  of  such  alterations, 
additions,  or  other  work  so  made  or  done ;  secondly, 
that  the  enactment  of  sect.  27  as  to  party  w^s 
WBH  by  sect.  7,  confined  to  new  builcuntcs  which 
exceed  the  eubiiaal  contents  mentioned  in  sect.  27, 
r.  4;  thirdly,  that  in  the  present  case  a  new 
bnilding  having  been  added  to  an  old  building  they 
do  not  come  within  sect.  28,  which  applies  to  the 
uniting  of  new  buildings  to  each  other. 

7.  Upon  such  hearing  the  said  magistrate 
reaerr^  bis  judgment,  and  on  the  29th  July  1875, 
made  an  order  on  the  appellant  commanding  him 
to  erect  a  proper  party  wall  so  as  to  divide  the 
new  bnilding  from  the  old,  on  the  ground  that  the 
addition  of  the  new  bnilding  to  the  old  bnilding 
was  an  uniting  them  within  sect.  28,  r.  2.  and 
that,  therefore,  the  buildings  taken  together 
were  in  contravention  of  sect.  27,  r.  4. 

8.  The  questions  of  law  for  the  opinion  of  the 
oonrt  were  j  firstly,  whether  sect.  28,  r.  2,  contem- 
plates the  union  of  a  new  with  an  old  building, 
and  whether  even  if  it  shoald  bo  contemplate  an 
union,  an  addition  such  as  appeared  by  the  case 
was  within  the  said  seotum  of  the  statute ;  secondly, 
whether  the  defendant  was  rightly  convicted 
under  sect.  27,  r.  4. 

If  the  court  should  be  of  opinion  that  the  said 
order  was  legally  and  properly  made  and  was  valid, 
and  the  appellant  was  liable,  then  the  said  order  was 
to  stand,  but  if  the  court  should  be  of  opinion  other- 
wise then  the  said  complaint  was  to  be  dismissed. 

Benjamin,  Q.C.,  for  the  appellant. 

F.  M.  White,  (with  him  Birim)  for  the  respon- 
dent. Cttr.  adv.  vvJi. 

Nov.  22. — The  following  written  judgment  of 
the  court,  Cleasby,  B.,  and  Grove,  J.,  was  delivered 
by 

Cleasby,  B. — l^e  question  in  this  case  was 
whether  an  addition  made  to  an  old  building  after 
the  passing  of  the  Metropolitan  Boi'ding  Act, 
18  &  19  Vict.  c.  122,  required  to  be  separated  by  a 
party  wall  in  order  to  comply  with  the  Act.  By 
the  27th  section  any  warehouse  or  building  used 
for  the  pnrpose  of  trade  containing  more  than 
216,000  cubic  feet  mnst  be  divided  by  party  walls 
in  such  manner  that  no  part  contain  a  greater 
onbio  measurement.  This  only  applies  to  new 
bnildiMs;  old  buildings  are  not  affected  by  the 
Aot.  By  the  9th  section  any  addition  to  an  old 
building  is  to  the  extcmt  of  such  addition  to  be 
subject  to  the  regoladons  of  the  Act.  The 
addition  made  by  the  appellant  contained  hy 
itself  less  than  216,000  cubic  feet.  It  was  made 
by  taking  down  one  of  the  external  walls  of  an 
old  building,  which  ooutunod  more  than  the 
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contents  mentioned,  and  was  not  subject  to  the 
Act,  and  building  it  up  at  a  certain  distance,  so 
that  the  old  building  and  additions  contained  of 
course  much  more  than  the  measurement  named. 
The  plan  may  be  referred  to.  If  the  addition  hid 
contained  more  than  the  prescribed  contents  it 
was  not  disputed  that  the  appellant  must  comply 
with  the  Act,  and  have  one  or  more  party  walu; 
but  it  was  contended  that  as  taken  by  itself  it 
contained  less,  the  9th  section  did  not  Apply,  tnd 
that  there  were  no  words  in  the  Act  which  &ir^ 
read  could  indiide  such  a  case.  If  the  oaee 
had  rested  on  the  9th  eeotion  only  I  should 
have  felt  great  difficulty  in  holding  that  it  ex- 
tended to  anything  beyond  the  addition  itself. 
But  the  main  reliance  of  the  respondent  was 
placed  on  the  28th  section,  sub-section  2,  by  wbidi 
it  is  provided  that  no  buildings  shall  be  united 
if  when  so  united  they  shall  be  in  contravention 
of  the  provisions  of  the  Act.  It  was  powerfiilly 
urged  on  behalf  of  the  appellant  that  this  was 
intended  to  meet  a  different  state  of  things  from 
the  present,  namely,  the  making  into  one  of  the 
two  separate  buildings,  whether  now  or  old,  and 
that  it  would  be  straining  the  language  beyond 
what  could  be  intended  to  make  it  apply  to  so 
different  a  subject  as  the  addition  to  a  formw 
building.  The  answer  to  tiiis  argument  is.  that 
the  case  comes  within  the  misohi^  intended  to  be 
prevented,  and  that  the  fbllowing  conseqnencn 
will  follow  fVom  holding  the  rule  not  to  be  a^' 
cable  to  additions  to  dm.  buildings.  A  man  might 
have  a  building  of  less  than  the  specified  dimen- 
sions, and  he  might  add  a  new  building  also  (rf 
less  than  those  dimensions,  and  the  two  together 
containing  perhaps  400,000  cubic  feet  would  re- 
quire no  partitions,  tbough  no  such  bnilding 
existed  before  the  passing  of  the  Act.  Also,  if  ens 
wall  of  the  appellant's  warehonse  should  be  taken 
down  and  200,000  feet  added,  he  might  afterwards 
take  down  the  three  other  walls,  and  make  farther 
additions  to  the  same  extent,  each  under  the 
specified  dimensions,  and  so  add  800,000  cubic 
feet  without  any  partitions.  It  is  certain  that 
this  could  not  have  been  intended.  It  seldom 
happens  tfa^  the  framer  of  an  Act  of  Parliameot 
or  the  L^slature  has  in  contemplation  all  the 
cases  which' are  likely  to  arise,  and  the  language, 
therefore,  seldom  fits  every  possible  case.  When- 
ever the  case  is  clearly  within  the  mischief,  the 
words  must  be  read  so  as  to  cover  the  case,  if 
any  reasonable  uonatmction  they  can  be  read  n 
as  to  cover  it,  though  the  words  may  point  mon 
clearly  to  another  case.  This  must  be  dans 
rather  than  take  such  a  case  to  be  a  ocuus  omimtit 
under  the  statute.  We  think  that  the  words  mar 
he  read  as  including  not  only  the  existing  build- 
ing already  constituted,  but  the  adding  a  new 
building  to  an  old  one,  and  so  uniting  thes 
together.  The  appeal  is  therefore  diemissed.  and 
of  course  with  costs.(rt) 

Jutigment  for  tJie  retpandmt. 

C.  Scoit  aaked  for  leave  to  appeal  under  sect. 
45  of  the  Supreme  Court  of  Judicature  Act  1873. 

Cluasby,  B. — We  have  no  doobt  upon  the 
point,  but  considering  the  importanoe  of  it,  yon 
may  take  leavo  to  appeal. 

Solicitor  for  the  appellants,  WQltam  Wj/ie 
SmitlK 

Solicitors  for  the  respondent,  LoxUy  and  Morleg. 
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Burx.]  Be  Bstaxt. 


OOUBT  or  BAnBUPTCr. 

Monday,  Nob.  6. 
(Before  the  Chibt  Judab). 
Se  Bbtaxt.  (a) 

Hon — Ii^tmdiion — 8<dewUh  not\ce  of— Contempt 
ofmui. 

A  M  a  contompf  (^f  court  for  a  aherif*8  officer  to 
proved  wUh  a  gale  after  the  foci  of  an  injunction 
aaving  been  granted  to  restrain  him  from  so 
doing  has  come  to  his  knowledge,  although  the 
order  may  not  have  been  aetnaUy  served  «po» 
Aim. 

Bemble,  thai  it  is  e^iaV/y  a  c(mtempt  of  eowrt  if  he 

have  received  notice  of  an  act  of  oankmptey. 
This  was  an  application  to  commib  John  Orridge, 
the  officer  of  the  sheriff  o£  Hertford,  and  James 
Death,  his  aactioneer,  for  contempt  of  conrt. 

On  the  3lBt  Julv,  1876,  the  sheriflE's  officer 
Boaed.  the  hoDBefaola  famiture  and  effects  in  the 
dweUing-hoaae  of  Thomas  Bryant,  at  Cheshnnt, 
in  the  ootmty  of  ^rtford,  under  a  writ  of  fi.  fa. 
for  541.  7s.  6d.,  issaed  by  John  Walford,  an  ezeca- 
tion  creditor,  and  at  the  same  time  inatraoted  his 
aactioneer,  James  Death,  to  sell  withoot  delay. 
Tbe  sale  was  advertised  for  the  8th  Aug. 

On  the  3rd  Aug.  Thomas  Bryant  filed  a  petition 
for  liquidation,  and  on  the  same  da^  bis  solicitors 
sent  a  letter  to  the  auctioneer  givmg  him  notice 
of  the  filing  of  the  petition,  and  that  an  iojaoc* 
tioQ  would  be  applied  for  early  the  next  morning 
to  restrain  the  sheriff  from  proceediog  further 
with  the  execution.  This  letter  was  received  by 
the  aoctioueer  on  the  morning  of  tbe  4th  Aug., 
and  about  11.30  a.m.  was  shown  to  John  Orridge, 
who  thereupon  instructed  him  to  have  the  sale 
cried  as  soon  as  possible,  and  to  proceed  to  a  sale 
that  afternoon,  bat  to  stop  the  aaio  should  he  ia 
tbe  meantime  be  serred  with  an  injunction.  The 
nme  morning  an  ii^unction  was  obtained,  and 
the  foUtmibg  telegram  was  immediately  sent  by 
the  debtor's  solicitor  to  John  Orridge,  and  also  to 
the  auctioneer:  "Injunction  staying  Bal6  and 
further  prooeedings  granted  this  morning.  Order 
will  be  aerred  as  soon  as  possiblH'  The  tele- 
grams were  sent  out  about  11.30  a.m.,  and  were 
received  about  one  o'clock.  Tbe  auctioneer  never- 
theless proceeded  to  a  sale  at  three  o'clock  the 
same  afternoon  until  5.40  p.m.,  when  the  restrain- 
ing order  was  served  upon  bim.  The  sale  was 
then  stopped,  but  the  majority  of  the  goods  bad 
been  sold,  and  bad  realised  about  701. 

An  application  was  now  made  on  behalf  of  tbe 
debtor  to  commit  John  Orridge  and  James  Death 
to  prison  for  contempt  in  proceeding  to  a  sale 
aiter  they  had  received  notice  of  the  filing  of  the 
petition  and  the  injunction. 

fHrUay  Knufht  appeared  in  support  of  the 
motion. 

Lumley  Smith,  for  the  respondents,  submitted 
that  no  intentional  contempt  had  been  committed, 
and  that  tbe  respondents,  who  had  acted  with 
p^eot  bona  Jidet,  were  not  bound  to  stop  the  sale 
antU  the  resttaining  order  was  aotnauy  served 
than.  SheriSa'  officers  were  frequently 
tnoked  by  fitlae  telegrMus  and  notioee,  and  it 
would  be  very  denrable  if  the  court  woidd  define 
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to  what  extent  telengmms  were  to  be  recognised  hj 
those  officers.  [The  Chiep  Judqs.— What  has 
become  of  tbe  proceeds  of  the  sale  P]  The  sheriff 
still  holds  the  amount,  and  is  ready  and  wiUing 
to  hand  it  over  to  the  bnstee  appcnnted  by  the 
creditors. 

The  Chie?  Judge.  —  I  asked  that  question 
because  it  relates  to  tbe  administration  of  the 
estate  in  bankraptcy,  and  I  wanted  to  be  clear 
upon  that  point.  I  have  listened  attentively  to  all 
that  Mr.  Lumley  Smith  has  said  opon  the  sub- 
ject, and  there  can  be  no  kind  of  exouse  for  the 
course  which  the  sheriff's  officer  baa  thought  fit 
to  pursue.  He  knew,  and  ought  to  know,  and 
does  in  foot  know,  that  after  notice  of  an  sot  of 
bankruptcy  be  ought  to  have  suspended  his  pro- 
ceedings, and  that  it  was  inoumbent  upon  him  not 
to  sell.  It  was  no  reason  for  selling  to  say  that  he 
incurred  a  liability  to  the  execution  creditor. 
That  he  knew  that  an  act  of  bankruptcy  bad  been 
committed  is  perfectly  clear,  beoaose  be  admits 
that  a  telegraphic  commimication  had  been  made 
to  him  before  the  sale,  annonnciog  the  fact  that  an 
order  had  been  made  by  the  court.  He  and  tbe 
auctioneer  are  both  equally  to  blame.  Both  vio- 
lated what  they  must  have  known  to  he  the  plain 
law,  but  notwithstanding  that  knowledge  they 
proceeded  to  seU.  What  may  have  been  the 
damage  to  the  estate  I  know  not,  and  have  no 
means  of  knowing  at  present ;  but  it  ia  inoum- 
bent upon  the  court  to  insist,  for  the  sake  of 
justice  and  regard  to  the  rights  of  oreditoTB,  (hat 
when  ininnotions  are  granted  they  mast  be 
obeyed.  Upon  tbe  plain  admitted  facts  the  sheriff's 
officer  knew  that]  an  injunction  had  been  granted, 
but  he  repadiated  it  and  proceeded  to  a  sale.  As 
soon  as  he  knew  that  the  injunction  had  been 
applied  for,  or  was  about  to  be  applied  for, 
I  do  not  say  that  he  was  bound  to  take  any 
notioe  of  the  intention ;  but  when,  without  any 
inconvenience  to  anyone,  and  without  risk  to 
himself,  be  could  have  postponed  the  sale,  he 
chose,  in  violation  of  the  law,  and  in  contempt 
of  the  court,  to  go  on  with  it,  thereby  occa- 
sioning not  only  loaa  but  considerable  expense 
to  the  eatate.  I  am  willing  to  believe  what  he 
says,  that  he  did  not  intentionally  disobey  the 
order  of  tbe  court,  but  I  find  that  he  really  did 
wilfully,  and  with  full  knowledge  disobey  tbe 
order  of  the  coart.  I  am  not  pressed  to  m^e  an 
order  for  a  commitment,  although  that  woald  be 
the  proper  order  to  make,  bat  Tordar  that  these 
two  gentlemen,  the  sheriff  andertaking  to  pay 
over  the  proomds  of  the  sale  to  the  traatee,  do 
pay  tbe  costs  of  this  application. 

Finlay  Knight. — Damage  has  been  done  to  the 
estate  by  the  improper  sue.  Will  yoar  Lordahip 
grant  an  inquiry  P 

The  OHiEr  JuDGB. — I  cannot  do  that 

Solicitors  for  tbe  debtor.  Harper,  Broad,  and 
Bttttock. 

Solicitors  for  tbe  respondraite,  Pat«r§on,\8now, 
oaABumey. 
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OBOWV  CjUSS  BESEBVES. 

fTotorday,  Nov.  IB. 

(Before  Lord  OouRiitQB,  C.J..  Meuob,  J.,  Lubh,  J., 
Pollock,  B.,  and  Lindlet,  J.) 
Keg.  r.  Oxekham.  (a) 

Larceny — Bailee — BtU  of  exchange — Fraudulent 
conversion — 24  ^  26  Vi^t.  c.  96,  «.  3. 

ProBecnUor  aehed  prisoner  if  he  could  get  hiUs  of 
exchange  discotmted,  and  prisoner  replied  that 
prosecutor  was  a  person  of  credit  he  could  get  hts 
aiseoitnted.  Three  hiUe  were  then  dramn  &y 
prisoner  payable  to  his  order,  which  prosecutor 
aeeeptsd,  and  delivered  to  the  prisoner  to  get 
discounted.  The  proceeds  of  the  atecounting  were 
to  be  handed  to  the  prosecutor,  lesa  the  prisoner's 
commission,  or  the  bUls  to  be  returned.  The 
prisoner  being  pressed  by  a  ereditor  for  a  debt, 
less  than  the  amount  ma  biU  indorsed  to  him, 
gaw  one  of  the  biUa  vn  payment^  represaniiing  it 
at  his  own  biUt  and  asking  eroditorto  dtaeount 
ths  baianee  fff  the  biU.  The  biU  was  n<d  indorsed 
upon  the  eondiHon  of  the  ersditor's  dieeouoHng 
the  balance ;  and  the  jury  found  thai  it  was  the 
pruoMT**  intention,  when  he  indorsed  the  bxU,  to 
pa$s  the  propel^  in  it  absolutely  to  the  ereditor. 

Sdd,  that  upon  ttflM  facts  ihe  prisoner  wight 
pnpeHy  he  eomnoted  4f  lareenyaa  a  bailee  of  a 
biUqf  emchcmge  under  24  ^  25  VieL  c.  96,  s.  3. 

Qua  stated  by  the  AjBsigtant  Jadge  of  ttie  Uiddle- 
■ex  SeaaioiiB. 

Herbert  Oxenham  vas  tried  before  me  at  the 
Middlesex  Sesaumi,  on  the  SiSth  July,  1876,  on  an 
indiotment  whioh  diarged  him  with  haTins  stolen 
"  a  certain  valuable  secnrity  to  wit^  a  bill  of  ez- 
ohanffe  for  the  payment  of  200Z.,  the  property  of 
Charles  Garrett,  the  said  sum  of  200L  bo  secured 
and  payable  by  and  opon  the  said  bill  o[  exchange, 
being  then  due  and  unsatisfied  to  the  said  Charles 
Garrett."    (See  the  24  &  25  Vict.  c.  96,  b.  3.) 

It  appeared  that  on  the  3rd  Dec.  1875,  the  pro- 
secutor, Charles  Garrett,  called  upon  the  prisoner, 
who  ia  a  licensed  victualler,  at  the  honse  of  che 
latter,  and  asked  him  if  it  was  true  as  he  had 
been  informed,  that  he  the  prisoner  could  get  bills 
of  exchange  discounted.  The  prisoner  answered 
that  he  had  occasionally  done  so,  and  if  the  pro- 
secutor were  a  person  of  credit,  he  had  no  doubt 
he  conld  get  hu  acceptances  discounted.  Three 
bills  of  exchange  respectively  dated  the  3rd  Dec. 
1875,  one  of  which  for  2001.,  became  the  subject 
of  the  present  indictment,  were  then  drawn  by 
the  prisoner,  payable  to  his  order  three  months 
after  date,  and  were  accepted  by  the  prosecutor, 
and  were  by  him  deliTered  to  the  prisoner  for  the 
purpose  of  getting  them  disconnted.  Before  the 
prosecator  handed  these  his  acceptances  to  the 
prisoner,  it  was  agreed  between  them  that  the 
prosecntor  shoald  call  a^in  upon  the  prisoner  at 
the  expiration  of  a  fortnight,  and  then,  as  to  each 
of  the  bills  respectively  either  the  proceeds  ob- 
tained npon  the  discoont  of  it  were  to  be  handed 
over  to  tne  prosecutor,  or  the  bill  itself  returned 
to  him  by  tbe  prisoner.  The  prisoner  was  to  be 
allowed  o  per  cent,  commission  on  each  of  the 
bills  he  might  get  discounted,  and  a  further  sum 
in  the  event  of  nis  ^tting  all  of  them  discounted. 
The  prosecutor  reoeived  no  value  or  consideration 
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whatever  for  either  of  these  acceptances.  I^m 
evidence  was  inconclusive  as  to  whether  the  yn- 
secntor  or  the  prisoner  paid  for  the  stamped  p^ier 
on  which  the  bills  were  diawn. 

On  the  10th  Dec.  the  prisoner  being  then  in- 
debted to  Messrs.  Cutler  and  Bobson,  in  the  snin 
of  621.  for  goods  which  they  had  sold  and  do- 
livered  to  him,  and  being  pressed  by  ICr.  Cutler 
for  a  settlement  of  their  account,  indorsed  to  them 
in  payment  thereof  the  bUl  for  2001.,  which  is  the 
Bubiect  of  the  present  indiotment. 

He  then  told  Kr.  Cutler  that  he  had  received 
this  biU  in  relation  to  some  property  belonging  to 
his  wife,  and  said  nothing  as  to  its  having  been 
entrusted  to  him  to  get  it  discounted.  He  asked 
Hr.  Cutler  to  discount  the  baianee,  and  Ur.  Cntler 
promised  to  consult  his  partner  before  detennin- 
mg  whether  they  would  do  so  or  not,  bnt  that 
was  to  be  optional  with  them,  and  the  bill  mt 
not  indorsed  npon  condition  that  they  would  do 
so. 

The  prisoner  was  credited  with  the  current  IhU 
in  his  account  with  Cutler  and  Bobson,  and  they 
E^terwards  declined  to  advance  money  upon  mn 
diSerenoe  between  the  621.  due  to  them  and  Uie 
amount  of  the  bill.  After  the  17th  Deo.  the 
proseontor  called  repeatedly  npon  the  prisoner, 
and  made  several  applioationa  to  him  for  the  bills 
or  the  cash  obtained  i^>on  the  discount  alt  them, 
but  could  on  neither  occasion  obtain  any  eoooomk 
from  him  as  to  what  he  had  done  with  them,  ht 
February  the  prosecutor  summoned  the  priaooer 
before  a  police  magistrate,  and  that  proceeding 
resulted  in  the  prisoner  at  once  returning  to  him 
two  of  the  bills,  and  the  summons  was  withdrawn 
upon  his  promising  to  return  forthwith  the  other 
bill  (the  one  now  in  question),  which  he  assured 
the  magistrate  was  "  in  the  city,  bat  he  had  not  a 
shilling  on  it."  This,  however,  he  &iled  to  do, 
and  it  afberwards  came  to  the  knowledge  of  the 
prosecutor  that  the  prisoner  had  previously  in- 
doreed  this  bill  to  Messrs.  Cutler  and  Bobsoo. 
The  prosecator  difhouonred  the  bill,  and  the  said 
indorsees  thereupon  brought  an  action  ^pon  it 
and  recovered  judgment  against  him  for  6h.  and 
costs.  Proceedings  were  then  taken  a^pdnat  the 
prisoner,  wJuch  resulted  in  his  being  committed 
for  trial  npin  the  present  charge. 

At  the  close  of  uie  case  for  t£e  prosecatlon. 

The  prisoner's  counsel  objected  that  there  was 
no  evidence  that  the  prisoner  had  frandnleatly 
converted  the  bill,  and  cited  in  support  of  hu 
argument  Eeg.  v.  Weeks  (10  Cox's  0.  C.  224), 
but  I  overruled  the  objection,  considering  thi^ 
there  were  facts  in  the  present  case  which  upon 
this  point  distingaished  it  from  that  one. 

The  prisoner's  counsel  then  addressed  the  jury, 
and  called  a  witness  for  tbe  purpose  of  con- 
tradicting the  evidence  of  the  prosecator  as  to 
tbe  terms  of  tbe  alleged  bailment;  bnt  aa  the 
jury  expressed  their  entire  disbelief  of  her  evi< 
deuce,  it  is  unnecessary  to  refer  to  it.  After 
summing  up  the  facts,  I  directed  the  jury  that  if 
they  beneTed  the  proseoutor's  statemoitt  to 
what  had  taken  place  at  Uia  meetiiw  on  Ui«  3rd 
Dec.,  when  he  aocepted  the  biU  and  wDiTored  it  to 
the  prisoner,  the  prisoner  was  to  be 
bailee  of  a  "  valuable  security "  withiu  ~ 
meaning  of  the  Act  (24  &  25  Yict.  o.  96,  fD 
under  whioh  he  was  indicted  j  bat  that  itP* 
essential  to  the  maintenanoe  of  the  indiotv^ 
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had  acted  contrary  to  hia  agreement  with  the 
proKoutor  and  misappropriated  the  bill,  bat  that 
he  had  done  so  wilfully  and  knowinglr,  and  that 
he  had  io  point  of  fact  and  practical  effeot  by 
indorsing  tue  bill  to  his  creditors,  Cutler  and 
Bobson,  converted  it  to  his  own  use  or  to  theirs  in 
fraud  of  the  prosecutor.  Unless  they  answered 
til  these  questions  in  the  afBrmative  they  should 
aranit  the  prisoner.  The  jary  found  him  guilty, 
ana  id  answer  to  a  question  I  then  put  to  them, 
■tated  that  in  their  opinion  it  was  the  intention  of 
the  prisoner,  when  ne  indorsed  the  bill,  to  pass 
the  property  in  it  absolutely  to  CatteruidBooson 
m  payment  of  their  aooonnt. 

I  poBtponed  sentence.  Ky  attention  was  after* 
wards  drawn  by  the  prisoner's  counsel  to  Reg.  t. 
Cotter,  the  report  of  which  in  Cox's  Crim,  Cas. 
Vol.  18,  Fart  3,  had  in  the  meantime  been  pub- 
lished. In  deference  to  the  ruling  of  the  learned 
Jndge  in  that  oase  I  respited  the  judgment,  and 
state  this  oase  for  the  opinion  of  the  Court  of 
Criminal  Appeal.  I  liberated  the  prisoner  upon 
recognisancoe  to  Mpear  when  called  npon. 

TiluB  qaeations  nnr  the  opinion  of  the  Oonrt 
are: 

Ifit.  Whether  upon  the  foots  stated  the  defen- 
dant was  a  bailee  within  the  meaning  of  the 
shore  enactment ;  and 

2ndly.  (If  he  waa)  whether  there  was  evidence 
to  go  to  the  jnry  oi  a  faandolent  oonTersion. 

Oct  17. 1876.  P.  H.  ErniM. 

8vm  for  the  prisoner. — The  indictment  is  framed 
Qpon  Uie  24  &  26  Tict.  c.  96.  s.  3 :  "  Whoaoerer, 
being  a  bailee  of  any  chattel,  money,  or  valaable 
Mcarity,  shall  fraudulently  take  or  convert  the 
same  to  his  own  use.  or  to  the  use  of  aay  person 
other  tiian  the  owner  thereof,  shall  be  goilty  of 
larceny,  and  may  be  oonricted  thereof  upon  an 
indictment  for  larceny."  By  sect.  1  (the  inter- 
pretation clause),  the  term  "  valuable  security  " 
mcludes  (inter  alia)  any  bill,  note,  or  order,  or 
other  security  whatsoever  for  money,  or  for  pay- 
ment of  money.  It  is  submitted  that  the  docu- 
ment in  question  was  not  a  security  for  money  at 
the  time  it  was  dealt  with  by  the  prisoner  within 
the  meaning  of  sect.  3 :  {sup.)  Beg  v.  Ooeser  13 
Cox,  O.C.  187.)  In  that  oase  the  prisoner  drew, 
■nd  the  proseoatOT  at  his  reqneat  accepted,  three 
bills  of  exchange  on  the  undierataDdin^  that  the 
pristmer  waa  to  deposit  them  with  a  third  person 
u  aeonrity  for  the  purchase-money  for  the  trans- 
Est  of  a  lioenoe  of'^  a  public  house,  and  not  to 
negotiate  them  or  nae  them  for  any  other  purpose. 
Instead  of  depositing  them  with  the  third  person, 
bfae  prisoner  converted  two  of  the  bilU  to  his  own 
use.  Upon  these  facts  it  was  held  that  there  waa 
DO  bailment  within  sect.  3.  [Lush,  J. — Strike  out 
bhe  words  "  valuable  security  to  wit,"  in  the  in- 
dictment, and  then  the  indictment  charges  the 
Drisoner  with  having  stolen  a  bill  of  exchange. 
U  that  not  sufficient?]  It  is  submitted  that  it  is 
Qot^  for  the  bill  was  then  of  the  value  of  the 
jiaper  only,  and  the  prisoner  is  nob  charged  with 
Itealing  a  piece  of  paper.  In  King  v.  PMpoe  (2 
Cieach's  Grown  Oases  774),  the  prisoner,  by  threats 
md  intimidation,  compelled  the  prosecutor  to  draw 
k  promiiiBory  note  on  paper,  which  with  pen  and 
uvere  sapplied  by  the  prisoner,  and  the  prisoner 
jika  indiotod  nnder  the  2  Geo.  2,  c.  25.  s.  8.  which 
•ftots  that  if  any  person  shall  "  steal  or  ta^  by 
■.AAtecj*'  {inter  alia)  any  bUls  of  ezdumge  or 
fiomissoiy  notes  for  the  payment  of  nunuj.  not- 


withstanding  any  of  the  said  particulars  are 
termed  in  law  a  enose  in  action,  it  snail  be  deemed 
and  construed  to  be  felony.  In  that  case,  Ash- 
nrst,  J.,  said  the  judges  were  of  opinion  that,  "  as 
the  Legislature  at  the  time  of  passing  the  2  Geo.  2. 
c.  25,  s.  3,  whereby  the  stealing  a  mote  in  action 
was  made  felony,  could  not  possibly  have  had  a 
case  like  the  present  in  contemplation,  it  is  not 
within  that  statute ;  that  it  is  essential  to  larceny 
that  the  property  charged  to  have  been  stolen 
should  be  of  some  value;  that  the  note  in  the 
present  oaae  did  not.  on  the  fluM  dt.  it,  imp(»rfc 
either  a  general  or  a  special  property  in  the  pro- 
secutor, and  that  it  was  so  far  from  being  the 
least  value  to  him,  that  he  had  not  even  the  pro- 
perty of  the  paper  on  which  it  was  written,  for  it 
appeared  that  both  the  paper  and  the  ink  wm 
the  property  of  Mrs.  Phipoe,  and  the  delivery  of 
it  by  her  to  him  could  not,  under  the  oironm- 
stances,  be  considered  as  vesting  it  in  him."  Here 
it  is  submitted  that  the  document  was  valuable 
as  a  piece  of  paper  only.  Secondly,  there  was  no 
conversion  of  the  bill  of  exchange  by  the  prisoner. 
For  that  proposition.  Reg  v.  Weekae  (10  Cox.  C.C. 
224)  is  an  authority.  There  the  prisonel-  volun- 
teered to  get  the  prosecutor's  aooeptanoe  for  302. 
discounted,  and  thereupon  drew  a  bill  which  the 
prosecutor  accepted  ana  indorsed  and  handed  to 
prisoner  to  get  discounted.  The  prisoner  subse- 
quently detivfflred  the  bill  to  a  creditor  of  his.  to 
whom  he  owed  lOL.  that  the  oreditor  mi^ht  take 
11H.  out  of  the  proceeds  after  discounting  it.  And 
it  was  held  that  this  did  not  amount  to  a  con- 
version by  the  prisoner  analogous  to  larceny.  So 
in  Reg.  v.  Jadtam  (9  Cox,  G!G.  505),  Martin, 
said;  "There  are  many  instances  of  conversion 
sufficient  to  maintain  an  action  of  trover,  which 
would  not  be  sufficient  to  support  a  conviction 
under  this  statute.  The  determination  of  the 
bailment  must  be  something  analogous  to  laroeny, 
and  some  act  must  be  done  inconsistent  with  the 
purposes  of  the  bailment.  As,  for  instance,  in  case 
of  baitmenb  of  an  article  of  silver  for  use,  melting 
it  would  be  evidence  of  a  conversion.  So  when 
money,  or  a  negotiable  security,  is  bailed  to  a 
person  for  safe  keeping,  if  he  spend  the  money,  or 
convert  the  security,  he  is  gniHy  of  a  conversion 
within  the  statute.  [Lush,  J. — Ton  have  the 
finding  of  the  jury  here  that  Uie  prisoner  intended 
to  pass  the  property  in  the  bill  abstdntely  to 
Cntler  and  Bobson.] 

No  oounsel  appeared  for  the  prosecution. 

CoLSBiDOB,  0.  J. — lam  of  opinitm  that  this  con- 
viction should  be  affirmed.  The  prisoner  was  in- 
dicted ander  these  circumstanoM.  It  appears  that 
he,  being  the  drawer  of  a  bill  of  exchange  fbr  SOOf., 
which  the  prosecutor  had  accepted  and  delivered 
to  him  for  the  purpose  of  getting  discounted, 
instead  of  getting  the  bill  discounted,  took  it  to 
Cutler  and  Bobson,  creditors  of  his,  to  whom  he 
was  indebted  in  the  sum  of  62Z.,  and  -indorsed  it 
to  them  as  his  own  in  payment  of  the  62!.,  and 
the  jury  have  found  that  in  their  opinion  it  was 
the  intention  of  the  prisoner  when  he  indorsed 
the  bill  to  them  to  pass  the  property  in  it  absolutely 
to  Cutler  and  Bobson,  in  payment  of  their  aooonnt. 
Kow  upon  these  facta  we  are  asked  to  hold  that 
the  prisoner  was  not  a  bailee  of  a  bill  of  exchange 
for  payment  of  money,  and  that  he  did  not  convert 
it  to  his  own  use.  I  should  have  thought  it 
impossible  to  doubt  that  the  atatote  met  thu  v< 
case,  and  that  it  was  intended  to  suppEdsB  fisi 
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of  this  kind.  Tbe  case  of  Beg.  t.  Co$$er  is  inap- 
plicable to  tbe  present  case.  In  tbat  case  tue 
aoeeptor  of  the  bUls  delivered  them  to  tbe  prisoner 
to  be  used,  for  one  purpose,  and  tbe  prisoner  ap- 
plied them  to  another.  When  tbe  purpose  for 
which  they  had  been  given  failed,  and  the  acceptor 
applied  for  the  bills,  the  prisoner  eaid  be  bad 
destroyed  them,  and  it  was  not  until  the  acceptor 
was  applied  to  for  payment  that  be  discovered 
whfrfi  had  become  of  the  bills.  Upon  those  facts 
I  tibink  it  was  proper!^  held  l^t  there  was  no 
bailment  of  the  bills  within  the  statnte.  The 
present  case  is  entirely  difidrent.  As  to  the  case 
of  Beg.  T.  Wedu,  tiiat  case,  in  my  opinion,  was 
rightly  decided.  In  that  case  the  prisoner  Weeks 
received  from  the  prosecutor  Batty  a  bill  of 
exchange  for  BOL  to  get  discounted.  Weeks,  not 
having  got  it  discounted,  banded  it  to  a  creditor 
Bailey,  to  whom  be  owed  102.,  that  be,  Bailey, 
might  get  it  discoonted,  and  keep  the  101.  Weeks 
owed  him,  and  hand  over  tbe  remainder  of  tbe 
proceeds  of  tbe  discoanting  to  bim.  And  that 
was  held  not  to  be  a  conversion  of  the  bill  of 
exchange  within  this  statute.  But  tbe  facts  there 
were  not  tbe  same  as  here.  Here  tbe  jury  have 
found  that  at  tbe  time  tbe  prisoner  deUvered  the 
bill  to  Cutler  and  Robson  be  inteuded  to  pass  the 
property  in  it  absolutely  to  them  in  payment  of 
their  debt.  I  tbink,  therefore,  the  conviction 
sboold  be  affirmed. 

MiixoR  and  Lush*  JJ.,  Pollock,  B.,and  Lihdlbt, 
J.,  concnrred.  OonvietioH  affirmed. 


AXEBICAV  BEFOBT8. 

UNITED  STATES   DISTRIOT  OOtTRT,— 
KABTEBN  DISTEIOT,  MlOni6A27. 

IN  ADMIBALTT. 

Salvrday,  Aug.  12. 
Thb  DoLfHiv.(a) 
Mariate  mturance — Lim  for  premtufM — United 
Btaiea  imo. 

By  United  BtaUi  law  an  underwriier  upon  ship 
has  a  marOiim  lim  for  ilie  premiumt  due  to  him 
upon  vmrine  foUdeB  upon  the  $hip  underwritten 
by  him,  and  can  enforce  payment  by  proceeding 
in  rem  in  Admiralty  agairut  the  ship  insured. 
A  l^el  claiming  payment  of  pretniimis  against 
sJbip  shotdd  set  out  the  dates  and  amounts  of  tJie 
poUcies,  and  also  tJie  name  of  the  parties  insured, 
and  the  character  and  extent  of  their  interest. 
This  was  an  exception  to  a  libel  of  tbe  Oriental 
Mutual  Insurance  Company.    The  libellanta,  in 
their  libel,  stated  that  tbey  were  a  New  York 
Corporation,  that  the  Dolphin  was  a  vessel  of 
more  that  tweuty  tons  burden,  and  was  used  iu 
navigating  tbe  great  lakes  and  waters  connect- 
ing tbe  same,  and  tbe  waters  of  tbe  State  of 
Michigan  i  that  on  tbe  6th  Marcb*  1875,  the 
master  and  owners  of  the  DolphiM  r^nesented  to 
the  UbellaiitB  that  the  vessel  stood  in  need  of 
insnrance,  and  tbat»  in  pnrananoe  of  tJidr  repre- 
sentations  and  request,  it  famished  insurance  in 
tbe  amonnt  of  4000  dola. ;  and  that  there  was  due 
to  libellant  for  premiums  the  sum  of  277.38  dols., 
forwhioh  libellaint  claimed  a  lien  upon  the  vessel. 

(a)  Colkted  bj  Jun  F.  AnniAU  isd  7.  W.  Suxn,  Esqts„ 
BstriiUrt  St  law. 


To  this  libel,  Stephen  B.  Gmmmond,  who  also 
filed  a  libel  agunst  tbe  schooner  for  salvage, 
excepted;  for  the  reason,  that  the  matters  set  ap 
therein  were  not  within  the  Admiralty  jurisdiction 
of  this  court ;  that  a  claim  for  premiums  was  not 
a  Hen  upon  upon  the  schooner,  such  as  this  ootirt 
ought  to  enforce  by  proceedings  in  rem. 

The  Dolphin  bad  been  sold  upoa  other  claims, 
and  the  proceeds  were  in  court  awaiting  distribn< 
tion. 

X  J.  AthtTiaon  for  libellant.' 

F.  B.  Oanfield  fat  claimant. 

Bbown,  J. — ^The  question  presented  tin 
exertions  to  the  libel  is  one  of  great  novelty 
and  importanoe ;  and  it  is  believed  that  no  direct 
adjudication  upon  the  point  can  be  found  either 
in  this  oonntry  or  in  England.   After  yean  at 
doubt  in  tbe  minds  of  tbe  profession,  and  some 
conflict  of  opinion  in  the  courts,  it  was  finally 
settled  by  the  Supreme  Court,  in  tbe  case  of  The 
Insurance  Company  v.  Dunham  (11  Wall.,  1)  that 
the  contract  of  marine  insurance  is  maritime  in 
its  character,  and  that  in  case  of  loss  a  libel  may 
be  sustained  by  tbe  insured  against  the  nnder^ 
writer.    It  seems  to  me  to  follow  as  a  neoessaij 
corollary  that  the  underwriter  may  maintain  a  smt 
in  admiralty  for  tbe  premium,  as  it  would  be  at 
war  with  established  principles  to  say  that  the 
maritime  character  of  a  contract  could  be  inviAnd 
by  one  party  and  not  by  tbe  other.   THiB  mora 
serious  question,  however,  remains  to  be  decided, 
namely,  whether  the  underwriter  has  a  lien  upon 
the  vessel  for  the  payment  of  bis  premiam.  1%e 
qaeetion  is  not  discnssed  in  this  case  nor  in  any 
other  where  actions  have  been  snstained  in  the 
admiralty,  upon  contracts  of  insuranoe.    U  the 
analogies  of  the  contract  of  affreightment  are  to 
govern,  as  indicated  by  the  Supreme  Gontt  in  tbe 
opinion  above  cited  (11  Wall.  30)»  tbe  lien  would 
follow  as  a  necessary  conseqaence.  It  is  described 
in  the  opinion  as  "  a  contract  or  guaranty,  on  the 
part  of  tne  insurer,  that  the  ship  or  goods  uiall  pass 
safely  over  the  sea,  and  through  its  storms  and  its 
many  casualties  to  tbe  port  of  its  destination,  and 
if  they  do  not  pass  safely,  but  meet  with  disaster 
from  any  of  the  misadventures  insured  agunst, 
tbe  insurer  will  pay  tbe  loss  sustained.  So,  in  tbe 
contract  of  affreightment,  the  master  goaranteei 
that  the  goods  shall  be  safely  tiansported  (dwgen 
of  the  sea  excepted),  from  tbe  port  of  shipment  to 
the  port  ci  aelivery  and  there  delivered.  Tlte 
contract  of  tbe  one  (foarantees  i^cainst  loss  from 
the  daogors  of  the  sea.  the  contract  of  the  other 
against  loss  from  all  other  dan^rs.  .   .   .  Tbe 
objeot  of  tbe  two  contracts  is  in  the  one  case 
maritime  servine  and  in  the  other  maritime  casoal* 
ties."   If  in  the  one  case  the  shipper  has  a  Ilea 
upon  the  vessel  for  a  breach  of  the  contract  of 
anreigbtment,  and  tbe  ship  has  a  lien  upon  the 
cargo  for  the  payment  of  the  freight  (tboogh  for 
reasoos  applicable  to  tbe  character  of  this  property 
this  lien  is  dependent  upon  possession),  it  is  dim* 
cult  to  see  why  upon  principle  the  underwrite 
should  not  have  a  Men  upon  tbe  ship  for  the  pay* 
ment  of  his  premium.    It  is  true  tbe  genenl 
sentiment  of  tbe  profession  is  advera«»  to  tbt 
existence  of  sach  a  lien,  but  no  more  so,  perhifH. 
than  it  was  to  the  jurisdiction  (rf  the  admiralty  is 
actions  upon  policies  of  insorance.   In  tlu  case  «i 
The  Wmams  (Brown's  Admirslt^  Beporta,  206), 
perhsoe  the  most  exhaiistiye  duqnisition  upoa 
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remarked,  page  215 :  "  ^thoat  any  very  Uiorongfa 
examinitioii  at  the  time,  but  drawing  mainly  npoa 
what  we  liad  ever  assnmed  to  be  the  law,  we  raled 
tiiat  all  maritime  contracts,  made  within  ^e  scope 
61  tbe  master's  asoal  anthority,  did  psr  m,  hypo- 
thecate the  ship ;  and  that  those  <tfaSruditmeUb, 
MfimiiuM,  towage,  the  fitting  out  and  discWge  of 
Teasels,  and  for  uding  them  in  disbess,  were  in< 
rtanosB  only  of  the  s^tlicatiogi  of  the  rale."  I 
aboold  have  no  hamtation  in  adopting  Hhe  gooeral 
prinoiple  tiiere  annonnced,  that  ul  oontncts 
wi&in  the  soope  of  the  master's  authority  im 
Unding  upon  the  Tesael,  bat  in  its  application  to 
the  omtract  of  insurance,  I  think  the  learned 
judge  overlooked  the  fact  that  sach  contracts  are 
not  within  the  scope  oi  the  master's  authority: 
Oataral  Interest  Inmrance  Company  t.  SuggUa 
(12  Wheat,  408),  Fatter  y.  United  States  Ineuranee 
Company  (11  Pick.,  85).   Even  a  ship's  husband, 
whose  powers  with  nffxd  to  the  fitting  and 
equipment  of  a  ressel  are  mnoh  more  extensiTe 
than  the  master's^  has  no  anthorit7  to  bind  the 
other  part  owners  by  a  oou tract  of  insnranoe: 
Bdl  T.  Svamphrw  (2  Starkie,  345),  Firmey  t.  The 
Wmrm  Imummee  Oompaay  (1  Metcalf,  16).  The 
CMS  of  Th§  WHUama  (tun  gup.y  «m  that  tit  a  wm- 
tnob  for  nrrices  in  the  nafcore  of  salvM^  made 
t^amaster  whose  powerwas  nnquestioiieCuid  is  a 
dneot  antiionty  only  for  the  pn^ositkni  that  all 
eoBtraoti^  whether  executed  or  executory,  wfaioh 
he  makes  within  the  scope  of  his  authority  are 
binding  npon  the  Teasel.   Obviously,  however,  the 
kamed  judge  based  his  opinion  upon  a  much 
broader  principle.   On  page  217,  roering  to  the 
case  of  The  Pigt  of  Copper  (1  Sto^,  314),  he 
observes,  "  This  judginent  is  referred  to  in  this 
connection  more  p^icularly  to  illustrate  the 
position  tha,t  a  denial  of  salvage  is  not  a  rqeotion 
of  a  proceeding  in  rem;  but  it  quite  as  folly 
sustains  the  broader  proposition,  soon  to  be  con- 
sidered, that  all  autbonsed  maritime  oontraots 
pledge  atM  vessel  for  Uieir  perfimuance."  Agi^ 
on  page  22^  he  says :  "  The  wider  prindple,  that 
erery  maritime  agreement  bhidB  this  ship  as  well 
as  the  owner,  is  that  apon  which  we  reet  our  deoi- 
non.**  Althouf^h  tiie  autlunities  cited  in  aopport 
ol  tluB  pn^KMition  refer  to  cases  of  salvage,  or 
of  contracts  witiiin  the  soope  of  the  master's 
authority,  and  therefore  do  not  snstun  it  to  its 
fullest  extent,  yet  I  apprehend  the  prininple  is  a 
safe  one.  and  subject  to  two  or  three  exceptions, 
which  at  an  early  day  were  imported  into  the 
maritime  law  of  this  country  by  the  Supreme 
Court,  fi^owing  too  dosely  the  English  authori- 
ties, one  which  may  be  acted  upon  without  trench- 
ing upon  the  proper  domain  of  the  common  law. 
So  &r  as  a  dictum  can  be  an  authority  it  is  cer- 
tainly an  anthority  for  the  lien  dl  the  under- 
writers. The  doctrine  that  the  admiralW  courts 
of  tiiis  country  are  restricted  to  the  jonsdiotioa 
onrdsed  1^  the  High  Ootut  of  Admiral^  in 
England  at  the  time  of  the  adoption  tA  our  con- 
stitution is  now  so  completely  overthrown  that  no 
argument  can  be  properly  deduced  firom  it.  fRie 
only  exceptions  believed  to  exist  to  the  jurisdic- 
tion m  rem  of  the  admiralfy  over  maritime  con- 
tracts is  that  of  supplies  ftunished  to  domestic 
Tessels,  established  m  the  case  of  The  Qen. 
Bmiih  {4  Wheat.  434),  and  reoentlyTeooguised  in 
tiie  case  of  The  Lotiatoemna  {21  Wall.),  and  that 
of  mastva'  wi^es,  held  not  to  be  the  subject  oE  a 
Ben  in  the  case  <d  The  Steamboat  New  Orleans  t. 
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Phtabtu  (11  Peters,  175).  Contracts  for  the  con- 
struction of  vessels  which  are  recognised  as  mari- 
time by  the  continental  codes  and  a  lien  given 
thereby,  were  also  held  by  the  Supreme  Court  in 
the  case  of  Bcaeh  v.  Chc^tman  (22  How.  129)  not 
to  be  subject  to  the  adnjiralty  jntisdiotion  iu  any 
form. 

In  determining  whether  a  maritime  lien  exists 
in  &voar  <tf  the  underwriter,  it  is  wbB  to  consider 
the  sonroe  of  the  doctrine  tlwt  coorts  of  admiralty 
have  jurisdiotion  over  polioiee  of  insnranoe.  The 
sniQaot  is  ftaUy  ^aoossed  in  the  case  of  The  In- 
mroMs  Oompamy  t.  Dunham  (pi^es.  3 1-38),  and 
the  ooort  remans :  "  Perhaps  the  best  criterion 
of  the  maritime  character  at  a  contract  is  the 
system  of  law  from  which  it  arises,  and  by  which 
it  is  governed.  And  it  is  well  Imown  that  the 
cootraot  of  insurance  sprang  from  the  law  mari- 
time, and  derives  all  its  material,  roles,  and  inci- 
dents therefrom.  .  .  .  These  facts  go  to  show, 
demtmstrably,  that  the  contract  of  marine  insu- 
suranoe  is  an  exotio  in  the  common  law.  And  we 
know  the  fact  historically  that  its  first  appearance 
in  ai^  oode  cr  system  (tflawB  was  in  the  law  mari- 
time as  promulgated  by  the  various  maiitioiA 
states  and  oities  of  Xnrope."  Mention  is  here 
made  of  the  maritime  laws  of  the  ancient  Bho- 
diana,  of  the  ordinances  of  Barcelona,  Venice, 
Florence,  and  of  Antwerp,  and  the  court  farther 
obserres :  "  Bnt  an  additional  argument  is  founded 
on  the  fluttiiat  in  all  other  countries,  except  Eng- 
land, even  in  Scotland,  suits  and  controversies 
arising  upon  the  contract  of  maritime  insnranoo 
are  within  the  jurisdiction  of  the  admiralty  or 
other  marine  oonrts.  ...  It  is  also  clear  that, 
originally,  the  English  Admiralty  had  jurisdiction 
of  these  as  well  as  of  other  maritime  contracts.** 
.  .  .  This  last  remark  is  corroborated  not  so  much 
by  positive  adjudications  to  that  effect  as  from 
the  language  of  the  oommissionB  issued  to  the 
eariyTioB-Xdmiralty  ooorts  which  authorise  them 
to  take  oognisaaoe  of  marine  pdides.  Thit 
would  hardnr  have  been  ^ms  had  siudi  jurijidic- 
tion  nevOT  bean  exerdaed  hy  Hi|^  Court  of 
Admiralty  in  England.  Tracing,  theli,  the 
jurisdiotion  of  the  Admiralty  over  oontraota 
dt  insurance  to  the  continental  law,  it  is  per- 
tinent in  this  connection  to  inquire  whether 
that  law  gives  to  the  underwriter  a  lien  upon  the 
vesa^  for  the  payment  of  his  prconiums.  Art.  16 
of  the  marine  ordinance  of  Louis  SIY.,  title  "  Of 
Seianre  of  Yessels,"  in  enumerating  the  peraons 
entitled  to  liens  upon  ships,  makes  no  mention  of 
underwriters,  but  Valin,  in  commenting  npon  this 
ordinance,  book  1,  lib.  14.  sect.  16,  says :  "  If  this 
article  has  not  mentioned  them  (the  underwritera), 
it  is  Iprobably  because  tiie  ordinance  takes  it  for 
^wited  in  many  articles  nnder  the  title  of 
'insurance,*  that  the  premium  is  paid  in  cash  at 
the  time  the  policy  is  signed,  while,  by  the  custom 
of  this  place,  and  of  many  others,  it  is  paid  after 
the  arrival  of  the  ship  at  a  port  of  safety.  How- 
ever this  may  be,  tiie  insurer  <^  a  vessel  has  doubt- 
less a  lien  (privilege)  upon  her  for  the  payment  of 
his  premium  as  the  insurer  of  a  cai^  has  a  lien 
upon  it.  This  lien  ranks  with  that  of  the  lender 
npon  bottomiy  and  with  materia  men."  A  privi- 
lege is  defined  by  Art.  2095  of  the  Civil  Code  as 
"a  right  which  the  character  of  the  credit  gives  to 
a  crecutor  to  be  preferred  to  other  creditors  even 
mortgagees  {h^othecamrea)."  If  not  analagons  in 
all  respects  to  onr  "lien,"  it  anthorises^  Uko  . 
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TOvference  in  payment  to  claima  -iritfain  its  scope 
nam  the  proceecUi  in  ooort.  Xmmgon  treats  the 
oontncta  o£  insurance  as  analogous  to  tix&t  of 
SCaritime  Loan  or  bottomiy,  and  obseires  (Emer. 
on Ifaritime  Loans,  chap-  1,  sect.  4) :  "In  we  one 
oontraot  the  lender  bears  the  sea  risks ;  in  the  other, 
the  underwriter.  In  the  one,  the  maritime  interest 
is  the  price  of  the  peril,  and  this  term  corresponds 
with  the  premiam  which  is  pud  in  the  other.  In 
either  case  it  is  inonmbent  npon  the  plaintiff  to 
I^oTe  that  the  condition  has  been  fulfilled.  In 
case  of  a  snib  it  lies  upon  tbe  lender,  in  order  to 
render  the  contract  of  maritime  loan  executory,  to 
show  that  tfao  ship  has  arrired  at  her  port  of  desti- 
nation in  safety ;  and  in  an  action  on  a  policy  of 
insm^ce  it  lies  upon  the  asaared  to  prove  the 
loss,  captnre,  or  shipwreck  of  tbe  vesBel."  .  .  . 
"  The  policies  of  insurance  made  on  loose  sheets  of 
paper  create  a  lien  on  the  property  of  the  parties, 
provided  they  are  ezeonted  before  sworn  brokers 
or  notaries ;  bat  the  othw  contracts  do  not  create 
BwAi  a  lien  unlesa  they  are  recorded  fay  a  notuy  in 
his  pnblio  register,  in  the  sworn  form  as  ndinary 
contracts."  Again,  in  his  work  npon  the  contract 
of  Insnrance,  oh.  3,  sect.  9,  Emergion  says :  "  The 
ordinance  having  regarded  the  preminm  as  paid  in 
cash  npon  sifting  the  policy,  the  insnrer,  who  bad 
not  been  paid,  was  not  placed  among  creditors 
whose  ranks  and  preferences  are  determined  by 
articles  16  and  17.  Title  "  Seizure  of  Yessels." 
From  this  silence  it  has  been  often  concluded  that 
the  insnrer  had  no  privilege,  becaose  it  is  said  the 
matter  of  privilege  is  stricti  juris  (droit  ^troit)  it  is 
necessary  they  be  expressly  bestowed  (defer^s)  by 
law,  and  it  is  never  permitted  to  extend  them 
from  one  case  to  another,  because  of  eqoal  or 
superior  equities.  Bat  it  should  be  considered 
that  the  preminm  of  insaranee  is  comprised  in  the 
expense  of  tbe  equipment  or  building ;  it  becomes, 
then,  in  some  measore,  part  of  the  thing  insured, 
whic^  by  this  means  is  presmned  to  have  an  in- 
creased valae  (valoir  davautage).  Consequently, 
the  privilege  which  the  ordinance  accords  to  the 
seller  or  material  man  ought  to  be  common  to  the 
iamrer,%erecUtor  to  the  amount  of  his  premium." 
In  support  of  this  doctrine  the  learned  author  cites 
several  decrees  of  the  tribunals  of  commerce.  So, 
also,  Alauzet  des  Assurances,  Ft.  2,  Sect.  2,  Ch. 
]  5 :  "  It  is  rare  that  maritime  premiums  are  paid 
in  cash ;  they  are  settled  generally  in  notes  called 
premium  notes  {biUets  ds  prime)  the  maturity  of 
which  varies  with  the  length  of  the  voyage  and 
the  usage  of  the  place ;  the  lien  of  the  insnrer  is 
preserved  for  the  payment  of  the  notes ;  they  are 
not  considered  as  wmrking  a  novation,  provided 
always  the  discharge  {quiUanee)  be  not  absolate, 
and  the  origin  of  the  notes  not  doubtfnl."  See 
also  Oleisao,  P.  237,  318,  823,  and  363.  Fothier 
des  Assnranoes,  Oh.  3,  Art.  9,  seot.  2.  Bonlay 
FMy.  YoL  1,  Tit.  1.  sect.  2.  If  any  doubts,  how- 
ever, ever  existed  in  the  law  of  France,  with  r^^d 
to  this  lien,  they  are  put  to  rest  by  Article  191  of 
the  commercial  code,  which  reads  as  follows: 
"  Privil^^  debts  are  the  following,  and  in  the 
order  in  which  they  are  classed :  1.  Judicial  costs 
and  other  charges  incurred  in  obtaining  a  sale  of 
the  vessel  and  a  distribution  of  the  price.  2.  The 
charge  for  pilotage,  tonnage,  hold  fees,  mooring, 
and  dockage.  3.  The  wages  of  the  keeper,  and 
the  expenses  of  guarding  the  vessel  from  t^e  time 
of  her  entranfieto  port  to  tbe  sale.  4.  The  storage 
of  her  rigging,  tackle,  and  apparel.    5.  The  ex- 


penses  d  repairmg  Hba  Tsssel,  rigging,  sad 
apparel  linoe  her  entrance  into  port  from  her  Inb 
voyage.  6.  Wages  uid  |n>y  of  the  cti^a  aad 
crew  employed  in  the  last  voyage.  7.  The  bum 
loaned  to  the  captain  for  the  necessary  expenses  of 
the  vesael  during  the  last  voyage,  and  the  roM- 
bursements  of  the  price  of  goods  sold  by  him  far 
the  same  purpose.  8.  The  sums  due  to  the  ven- 
dor, material  men,  and  workmen  employed  in  her 
construction,  if  she  has  not  yet  made  a  voyagt, 
and  those  due  to  creditors  for  furnishing  work, 
labour,  and  for  refitting,  victualling,  outfits,  ind 
equipments  before  the  departure  of  the  vessel,  if 
she  has  already  made  a  vo^ge.  9.  The  soua 
loaned  on  bottomry,  on  the  rigging,  and  appvol 
for  repairs,  victualling,  outfit,  equipment  baore 
the  departure  of  the  vessel  10.  Tbe  amounts  of 
the  premioms  of  insurance  effected  on  tha  hoU. 
rigging  apparel,  outfit  and  equipment  of  the 
vessel  lor  her  hut  voyage.  11.  The  indemnity  dns 
to  the  f reightwa  for  not  d^vuing  goods  laden  at 
board  or  for  tbe  losses  which  the  goods  may  hm 
sustained  from  the  default  of  the  captain  or  craw. 
Tbe  creditors  comprised  in  each  of  the  nand>ers«f 
the  present  article  shall  have  a  ccmonrrent  Ii«n  on 
the  vessel  for  the  amount  of  their  demand,  and 
in  case  of  insoffidency,  the  price  of  the  vessel  shall 
be  divided  equally  among  tbem  (t.  e.,  those  ttf  ths 
same  class)  in  proportion  to  the  amount  doe  eadL" 
Inare  cent  work  upon  tbecommerdalcodeofFrmnoe, 
by  Edmund  Dufour,  (Paris,  1859,)  in  speaking  of 
this  article,  sect.  215,  the  author  observes,  **  We 
see  tbab  if  the  code  has  admitted  this  opinion  (of 
Yalin)  as  to  the  principle  of  the  lien,  it  has  largely 
modified  the  combinations.  The  underwriters  ara 
still  paid  before  the  shippers,  but  that  is  alL  Thw 
are  ranked  after  the  material  men,  who  are  plaosa 
two  degrees  above  them  in  the  scale  of  Ubbs. 
They  are  also  distanced  by  traders  npon  boUomiy. 
who  immediately  precede  them.  This  ftlasinfiris- 
tion  appears  to  me  more  rational  than  that  of 
Yalin.  For,  the  truth  is,  insurance  is  only  a 
private  afiair  of  the  insured,  it  is  a  very  pn^ier 
act  of  prudence,  it  oartainly  merits,  and  it  pos- 
sesses, all  the  sympathies  of  the  law,  hot  it 
after  all,  only  a  passive  element  of  navigation- 
It  rather  repairs  disasters  than  comes  directly 
in  aid  of  them  and  its  efforts.  It  is  otherwise 
with  the  material  men,  as  well  as  with  tenders 
upon  bottomry.  It  is  tbe  labour  of  the  one,  aad 
the  goods  or  tbe  money  of  the  other,  which  per- 
mit the  vessel  to  undertake  its  voyage.  There  is 
then  in  their  favour  a  reason  for  preference,  which 
is  not  wholly  ariiitrary,  aad  the  code  hu  doM 
well  in  recognising  it."  The  nature  of  this  iiea  is 
discussed  at  l«igth,  and  is  afipUed  as  well  to  time 
policies,  aa  wdl  as  to  poUoiM*  or  for  a  single 
voyage. 

In  a  recent  admirable  diotionazy  <tf  the  maritime 
law  of  France,  by  Aldriok  Canmont,  ^ria, 
under  the  head  <»  muine  inauranoe,  sect.  L41,  tbe 
author  observes :  "  A  lien  u  attadied  to  the 
preminm  for  the  last  myage,  if  it  be  that  made 
during  the  life  of  the  poUcy  upon  the  huO.  Hdb 
lien  for  the  last  voyage,  resulting  from  AxticloB 
191  and  192  exists  vraerever  there  is  a  policy 
executed.  Tbe  insured  who,  asserting  his  rigbk 
to  suit,  has  attached  the  proceeds  of  ui«  ship  tor 
the  amount  ci  his  premium,  is  not  permitted  to 
claim  a  lien  for  the  increase  of  premiam  for  tbe 
time  daring  which  navigation  is  olosed.  Aay 
namber  of  voyages  made  dnring.the  time  fixed  ftr 
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&e  dtmtioD  of  the  insoranoe  are  considered  as 
aw  and  the  same  Toyage.  The  broker  has  a  lien 
npOD  the  gam  assorod  fcv  the  premiam  which  he 
hu  paid.  The  liens  for  preminma  of  inBarance 
npoD  property  nuik  onlv  aft^  tjbat  aooorded  to 
contractB  of  bottomry.  Tney  conBtitate  an  expense 
made  for  the  preaervation  of  the  ret.  la  case 
where  an  insaranoe  npon  the  hnll  has  been  made 
tat  a  limited  time,  the  underwriters  hftTo  a  lien 
apon  ibo  ship,  not  only  for  the  premioms  tit  the 
lut  TOyage,  bat  also  for  the  entire  premiam  dae 
under  the  policy."  In  Bopport  of  these  VBrions 
conrtractions  of  Article  191,  the  anthor  cites 
opiDions  of  the  Goart  of  Cassation  of  the  Imperial 
Goart  of  Bordeanx,  and  Bonen,  and  Aix,  and  of 
the  Tribunal  of  Commerce  of  Marseilles. 

From  these  authorities  I  gather  the  following 
aommary  of  French  law  npon  this  subject : 
'  1.  That  the  Marine  Ordinance  of  Lonis  XIT. 
did  not  expressly  recognise  the  lien  of  the  nnder- 
writer,  bat  in  this  regard  it  was  held  not  to  be 
aclosive,  and  the  premium  was  generally  (per- 
haps not  nniTersally)  held  by  the  courts  as  a  pri- 
Til^d  debt. 

2.  That  the  privilece  of  the  underwriter  for 
jafunA  tit  the  premium  due  upon  the  policy  for 
the  )ait  Toyue  la  expressly  recosoiaed  by  Art.  191 
of  thO'Code  cc  Comiperoe»  and  tut  auoh  privilegfl 
is  alio  extended  to  time  policies. 

3.  Hiat  this  pririlege  is  not  waived  by  taking 
pmmnun  notes,  unless  it  is  thereby  intended  to  be 
diBcharged.  Now,  if  the  Sapreme  Court  adopted 
the  Ctmtinental  law  in  respect  of  jarisdicUon  over 
contraota  of  insurance,  must  it  not  be  presumed 
logically  to  have  adopted  it  as  an  entirety,  and  not 
by  piecemeal.  It  certainly  Beems  so  to  me,  and  it 
goes  very  far  to  justify  the  language  used  by  the 
eiroutt  iudge  in  the  case  of  The  WiUiams  (Brown's 
Adm.-  Bep.  208).  It  is  claimed,  however,  that 
these  contracts  are  made  exclusively  upon  the 
ondit  of  the  owner.  If  this  were  so,  it  might  be 
prenmed  in  a  particalar  case  that  the  lien  was 
thenby  waived,  bnt  with  the  exception  of  supplies, 
niaiTR,  and  materiids  famished  in  the  home  port, 
immen  foot  that  the  cGotraot  ia  made  by  the 
ownar  doea  not  impart  a  waver  of  lien,  lliere  is 
BO  doubt  <if  the  exiatenoa  of  sadi  lien  in  favonr  of 
■MOM,  althoagh  hired  by  tiie  owner  in  person ; 
■or  in  favour  of  Edin>per8,  where  the  contract  of 
■Srei|^menl)  is  made  with  the  owner.  Nor  is  it, 
I  babere,  any  objection  to  the  lien  of  a  lender 
Vfoa  bottomry,  that  tiie  bond  was  made  by  the 
owner. 

In  tike  nature  of  the  contract  itself  I  see  no  reason. 
Jbrfaiddint^  each  lien  to  the  underwriter  which  doea 
not  apply  with  eqaal  force  to  the  salvor  or  material- 
man.  Ilieir  contracts  differ  mainly  in  the  fact 
that  the  aervioes  of  the  underwriter  are  rendered 
on^  vpoa,  a  ooniangenoy  which  may  never  happen. 
limt  vte  qneetion  has  never  before  arisen  is  due, 
■a  before  observed,  solely  to  the  fact  that  the 
OBtraet  of  marine  inraianoe  was  not  generally 
rnongninod  aa  maritime  until  the  (pinion  was  pro- 
aomwed  in  The  Inawranea  Oom^pany  r.  Durham 
(11  Wallaoe,  1).  Under  the  ruling  in  this  case.  I 
feel  oonatrained  to  hold  that  the  contract  of  insur- 
ance being  maritime  in  its  character,  the  undor- 
vritsr  ia  entitled  to  a  lien  upon  the  ship  for  tho 
payment  (rf  his  premium,  althongb,  for  tbe  reason 
giTai  by  Dnfonr,  I  think  it  should  rank  in  the 
lowest  claas  of  strictly  maritime  liens.  I  think, 
lioweTBr,  the  libel  is  defective  in  this  cas^  in 


failing  to  aver  the  names  of  the  parties  insured, 
and  the  character  and  extent  of  tbeir  interests 
in  the  vesseL  I  think  it  should  also  appear  that 
tho  policy  was  a  marine  policy,  or  at  least  that  it 
covered  the  ve^l  daring  the  season  of  navigation. 
I  regard  it  as  very  doubtful  whether  an  ordinary 
fire  policy  covering  a  vessel  while  lying  at  the 
wharf  during  the  winter,  would  be  the  subject  of 
Admiralty  jurisdiction.  The  above  quotation,  from 
Gaomont^  citing  a  judgment  of  the  IMbnnal  of 
Oommeroe  at  lurseilles,  apparently  supports  this 
oi^num.  The  sohednle  annexed  to  the  libel  seems 
to  indicate  that  the  policies  were  issued  covering 
separate  moieties  of  tho  vessel.  This,  however, 
should  be  made  distinctly  to  appear. 

I  think  I  see  considerable  dimoultyin  enforcing 
the  lien  of  an  underwriter  upon  an  undivided  in- 
terest of  a  part  owner,  especially  if  the  proceeding 
were  an  original  one,  against  the  vessel  itself,  and 
not  agaiuBt  its  prooeeds  of  sale.  The  same  diffir 
culty,  however,  frequently  occurs  in  connection 
with  the  mortgages  up<m  undivided  intereBts,and  I 
shoold  nob  r^ard  it  aa  insuperable;  and  if  it  should 
appear  that  each  moiety  of  his  vessel  was  covered 
by  a  lien  of  the  same  amount,  the  question  could 
be  easily  solved,  as  the  effect  would  be  practically 
the  same  as  if  tiie  entire  vessel  was  covered  by  a 
single  policy.  The  diffionlty  with  the  libel  in  tbis 
case  is,  that  it  haa  been  attempted  to  e.mploy  the 
ordinary  blank  libels  for  aupplies  in  actions  for 
premiums,  for  whkih  they  are  badly  adapted. 

Upon  this  latter  groniuS,  the  exceptions  to  the 
libela  most  be  aostained,  with  leave  to  amend. 


House  at  1^01^15. 

/une  22  and  23. 
(Before  the  Low)  Ohakcbuob  (Cairns)  Lobos 
Chsuisiobd,  H&theklet,  Pbmzaitcb,  and  O'Haoait.) 

Gbxen  v.  The  Queen.,  (a) 

BBBOB  FBOX  THB  COUAI  OF  XXCHEqUBB  COAHBEK  IV 
BK6U.HD. 

Frivate  Act  of  Parliament — Existing  rights  abro- 
f/ated  by  gmerai  \oorda — Election  of  ohwrdt- 
wardens — Naw  parishes  for  seclesiaMiiealpwi^osei 
—8tai.  10  VieL  c  Hi.,  teet.  5. 

A»  a  gmerai  ru3»  existing  eustowu  or  righi»:cannot 
he  taken  ouoy  iy  general  ap,rmatvoe  lAorde  in  an 
Act  of  ParUametU,  hitt  if  ihe  affi.rmative  teorde 
of  the  Act  are  deair  and  predae,  and  the  right  in 
quettion  eaatnot  co-eatiet  or  stand  vnlk  ifcem,  U 
may  be  abrogaied  vtithoui  express  words. 

Theparish  of  D.  consisted  of  four  townships,  J}., 
W.,  B.,  and  1£.  The  parish  church  was  in 
and  churehwairdens  were  appointed  ai  J),  in  the 
«wua{  manner,  who  acted  for  the  whole  parish 
except  M,,  where  there  was  a  chapel,  and  a  special 
custom  thai  the  pairishioners  should  elect  two 
ciiwrehiuica'dens  to  act  for  the  hamlet  of  M.  .A 
private  Act  of  Parliament  wcu  passed  to  divide 
the  parish  into  three,  D.  and  W.  to  be  one  pa/rish, 
B.  another,  and  If.  a  Ih^d.  Th^  Act  coniair.e  I  a 
prooision  that  after  the  conienvplaled  division  had 
taken  effect,  two  persons  shouM  be  chosen  church' 
vKordena  for  each  ihe  new  pam&et,  "  tn  the 
eame  manner  of  ^iiairekamrdme  aire  now  c&osen 
and  appointed  for  the  said  parish  of  D." 


Xa)  BspoEttdkrC.  £.  Xupps,  SBft., 
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ffdd  {reveraing  (h«  ieeition  of  ik«  eovrt  below), 
(hat  the  oijeei  of  ihe  Act  hem^  to  create  three 
erUmly  new  panakea  for  ecdeetaetietd  jwrpoxM, 
formed  upon  the  model  of  the  mother  p<ur%»h  of 
D.t  the  previoua  rifffU  of  the  parislUonerM  of  M.  to 
elect  both  ckurchtoardent  v>a$  taken  atoay. 
This  was  a  proceeding  in  error  from  a  jadgment 
of  the  Conrt  of  Excheqaer  Chamber,  whioh  had 
reversed  a  dedsion  of  the  Goart  of  Qaeen'e  Bench, 
upon  a  retnrn  to  a  writ  of  mandamw.   The  fticte 
of  the  case  were  shortly  as  follows :  The  parish 
of  Doddinffton,  in  Canbridgeshirei  comprised  the 
four  towaahiiwof  Doddingt«i|WimbUiigtc»i,  Ben- 
wick,  and  Harob.  The  parish  was  of  very  large 
extent,  comprising  nearly  37,000  acres,  with  a 
population  (k  more  than  9000  people.   In  1847  a 
private  Act  of  Parliament  (10  Vict.  o.  iii)  was 
passed,  at  the  instance  of  the  then  patrons  of  the 
Itrii^,  to  snb-divide  the  parish  into  three,  Dod- 
dington  and  'Wimhlington  to  be  one,  Benwiok 
another,  and  March  the  t^ird.   The  division  was 
to  take  effect  npon  the  death  of  the  then  incum- 
bent, which  took  place  in  1868.   The  fonr  town- 
ships were  quite  £stinot  from  one  another  for  all 
civiL  porposes,  utd  the  Act  only  oonstituted  them 
aepainte  parishes  "  for  all  eoolesiastiaU  parpMes," 
and  cootained  a  daose,  sect  4i,  preserrina  tUl. 
civil  rifl^.  By  seofc.  6,  it  was  proridedi  thit 
when  the  division  shoald  have  taken  effect  "two 
fit  and  proper  persona  shall  be  ofaann  oibiuvb- 
wardens  for  each  soch  parish,  at  (he  same  time, 
and  in  the  same  manner,  as  chnn^wardans  are 
now  chosen  and  appointed  for  the  said  parish  of 
Doddington;"  and  that  the  new  rectors  shoald 
have  "the  same  powers,  privileges,  rights,  and 
immunities  as  the  present  rector  of  Doddingtoni" 
At  the  date  of  the  Act  vestries  were  held  at  Dod- 
dington,  where  the  parish  ohuroh  was,  at  whiQh 
two  churchwardens  were  appointed,  one  by  the 
rector  and  the  other  by  the  parishioners,  in  tke 
usual  oommon  taw  manner,  under  the  name  of  the 
ohnrohwardens  of  Doddington,  who  acted  for  the 
whole  parish  ezoept  the  namlet  of  Maroh.  At 
Kandi  there  was  a  ebapd,  and  vestries  were  held 
thne,  in  whioh  the  iiuiBbitanta  of  Ute  rest  ol  Ibe 
parish  never  interfered,  in  whioh  two  dwrdi- 
wardens  for  the  hamlet  of  Haroh  wereeleated  1^ 
thepariduonen.  niis  right  had  been  the  mbieiDt 
of  previous  litigation,  and  had  been  establisned 
by*a  verdict  at  the  Cambridgeshire  Assixes  in 
1782.   In  1868  the  plaintii!  in  error,  Hr.  Green, 
was  amointed  to  the  new  rectory  of  Haroh,  and 
claimed  the  right  ^  appdnting  one  churchwaideb. 
The  parishioners  resisted  the  clum,  and  writ  of 
mandamut  was  issned  oommauding  him  to  con- 
vene a  meeting  for  the  eleoticm  of  two  church- 
wardens by  the  parishioners.  To  this  writ  ia 
return  was  made,  and  bv  consent  it  was  turned 
into  a  special  case,  which  is  fully  set  out  in  the 
report  in  the  court  bdow. 

Upon  argument,  Uie  Court  of  Queen's  Bench 
(Blaokbnm  and  Archibald,  JJT.)  gave  jndgmeiit  fbr 
the  defendant,  and  against  ue  claim  of  the 
parishumers,  QuMn,  J.  dissenting,  as  zepmrted  in 
30  L.  T.  Bep.  K.  &  256.  The  case  was  carried  ho 
the  Exchequer  Chamber,  and  the  decision  <^  tbe 
Queen's  Bench  was  reversed  by  Bramwell,  Oleaslrv, 
Pollock,  and  Amphlett,  BB.,  Lord  Coleridge,  O.J.. 
Brett,  and  Uenman,  J  J.  dissenting :  (31  L.T.  Bep. 
S.  543.) 

Error  was  then  brought  to  ibe  House  of  Lords. 
J^rideauw,  Q.C.  and  Melntyre,  Q.C.,  for  the 


appellant,  ai^ed  that  tiie  intention  of  the  atstatt 
was  to  pat  the  three  parishes  on  one  footing, 
making  Doddington  the  model,  and  that  tba 
customs  existing  in  Harch,  while  it  was  a  mere 
hamlet,  were  put  an  end  to.  The  Sector  of  Usrdi 
was  to  be  just  in  the  posiUon  that  the  Beotor  of 
Doddinorton  had  been  in.   They  referred  te 

Owp«H  V.  Sandtreon,  7  A.  ft  E.  880 ; 

Bteadr.  Heaton,4T.  K.  660: 

Rem  T.  J-AMtio4t  of  the  NoHk  Ridin§,  6  A.  *  S.  MS; 

Btm  V.  Naniwiek,  16  EasL  228 ; 

£m)  v.  Xarth,  6  A.  A  E.  468. 
and  to  an  indulgence  granted  hy  Cardinal  Wdscy 
to  the  chapel  at  Uarofa,  in  1526,  which  made  no 
mention  oF  separate  chuidiwardens. 

Bulwer,  Q.C.  and  F.  if.  White,  for  the  respon- 
dent, oontended  that  the  parishioners  oould  not  be 
deprived  of  an  express  right  by  general  words  in  s 
private  Act  of  Parliament  in  whioh  thqr  had  do 
part:  (Co.  Litt.  115a.)  They  also  cited 

Bsflon's  Abri^Mmaat,  Tit  '*  CAankeardsas,'*  A.  i 
Oom.  Dig.  "  FarUamflnt,"  B.  88l 

Prideauot  Q.C.  in  reply. 
At  the  ooodnaion  of^  the  ari^ment,  tiieir  Laid* 
sbipa  gave  {ndgmoit  as  followa : 
The  LoED  Chancellok  (Cairns). — "Mj  Lord^ 
appeal  in  this  case  arises  out  of  a  proceeding 
by  way  of  maiuIaifMM,  in  whicb  the  amellaat,  the 
rector  of  a  parish  in  the  diooese  or  Ely  oaDed 
Uanb,  contends  that  be  has  Ute  right*  in  the 
ordinary  way,  of  imtointing  one  of  toe  cbnrdi- 
wardens  of  the  panuu   Those  who  have  applied 
for  the  mandamus,  on  the  other  hand,  obum  that 
th»  parishioners  have  the  right  of  a|>pointing  both 
the  churchwardens.     That  question  must  ba 
solved  by  reference  to  a  [nivate  Act  of  Partia* 
ment,  which  was  passed  in  the  year  1847,  aad  in 
point  ci  fact  to  one  clause  of  that  Aot.   The  dlr- 
cnm  stances  under  whioh  that  Act  of  PariiaaMsit 
was  obtained  were  tiiese  [his  Lordship  then  went 
through  the  danses  of  the  Act,  and  the  facts,  as 
set  ont  in  the  special  case,  and  continned].  Now 
these  being  the  tacts,  as  to  whidi  there  Wpears  to  be 
really  no  dispute,  let  me  ask  yoor  Lordships  to  eon- 
nderwhethwlAiey  make  any  alteration  in  thecon- 
stmotion  of  the  Act  of  Parluiment,  iriiich,  after  all, 
most  be  the  guiding  role  fay  wbidi  we  ham  to 
determbie  tin  preesnt  oaae.         leanwd  jodaae 
ia  the  court  bdow,  who  have  decided  in  oppoaitaoB 
to  the  appellant,  ^;>ply  these  fiwts,  as  it  appears 
to  me,  in  two  ways.   In  the  first  pjaoe  tfaej  apply 
them  in  the  positive  oonstmction,  if  I  may  use 
the  expression,  of  the  5th  section,  and  that  I  will 
nonsider  in  a  moment.   They  also  wply  them  in 
another  way,   Therjr  say:  Ton  have  here  aoostom 
estaJblished  in  the  hamlet  of  Uarch  for  tiie 
parishioners  of  that  part  of  the  parish  to  choose 
ofl3oers,  who  are  callea  thdr  church  wardens.  ^Iist 
custom  they  set  a  value  npon  to  such  an  eirtaot, 
that  in  the  middle  of  the  last  century  they  had  it 
established  by  proceedings  at  law.   Yon  oannot 
suppose,  say  the  learned  judges,  that  a  custom  s{ 
this  kind  is  to  be  taken  away  by  an  Act  of  Fwlis-^ 
ment  without  ezuess  words,  and  if  thc^  be  ao 
express  words  taJdng  away  tlie  custom,  it  most  be 
held  to  renuun.    I  will  say  a  word  npoa  the 
second  of  these  ailments  first,    I  nave  to 
remark  upon  it  Aat  there  is  no  doubt  that« 
as   a  general  rule*  oostoma,  or  rights  af  a 
similar  desoription  are  not  to  be  taken  awsj 
by  inference,  or  without  distinct  words.  But  m 
error,  as  it  appmn  to  m^  ^i^^^^||^ned 
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lodgw  hava  &llen  into  upon  this  point  ia  Aie  : 
litis  000 torn  was  a  onstom  connected  with  and 
attMhing  to  the  hamlet  or  ohapehr  ^  Hatch,  quA 
himlct  or  ohaoelry.  The  Act  of  IHu-Uiunent  cfoea 
not  oontinae  tlie  umlet  or  chiqtdry  of  Uarch.  If 
it  did,  it  mi^  well  be  sud  Uiat  incideiitB  of  ihie 
kind  were  eontinned  along  with  it.  The  Act  of 
PiriiMBent  makes,  eoolesiasUcally  spe^ang,  a 
teltild  foM  of  the  whole  of  the  eooleBiastical  ar- 
within  the  are*  of  the  old  pariih  of 
and  having  made  that  tabuia  rata  it 
to  ereot  and  to  create  three  new  well- 
Dwn  and  clear  ecclesiastical  dirisitnis,  namely, 
jMrishes  or  rectories,  within  the  old  area;  uid, 
oreating  these  three  new  eoclesiastical  diTisions,  it 
enaote  that  each  of  them  is  to  be  created  after 
^e  pattern  of  the  old  and  enture  reotory,  and  that 
each  new  rectoiy  is  to  have  the  incidents  of  the 
<dd  one.  It  thierefore  ceases  to  be  a  qaestion 
as  to  whether  a  onstom  attaching  to  the  old 
diapeliT  or  hamlet  of  March  is  or  is  not  taken 
away  1^  express  wmds.  The  hamlet  itaelf,  at  an 
«QcM»tioal  diTisbn,  disappeara ;  the  thing  ia 
goMf  that  to  which  tiie  oostom  attached  ia  no 
MDger  in  existence,  wnd  tiienSan  that  haa  been 
done  by  the  Aot  ot  Parliament  which  is  madh 
atRuigCT  than  the  abolition  of  aonstom  by  expreu 
words:  that  ia  abolished  upon  which  alobe  the 
CDBtom  coQid  exist,  and  to  which  ^one  it  coald 
^ty.  Ic  only  remains  to  apply  the  &ct8  tons 
derived  from  the  special  case  to  the  5th  sebtion 
in  the  way  in  which  the  majority  of  the  learned 
jod^fes  of  the  oonrt  below  propose  to  apply  them. 
Tha  is  the  mode  in  which  the  iodges  of  the 
court  below  apply  them.  I  wiU  read  again 
the  words  <rf  the  6tb  section.  [His  Lordship  read 
tiie  seetion.]  NoW|  say  the  learned  jadges  who 
have  decided  against  the  appellant,  the  meaning 
«f  Ukat  is  this :  Tonr  new  ohnrohwardens,  in  a 
new  paiiah,  tm  axample^  ot  Ibrch,  are  to  be 
ohosenm  tbaaamewwraaohnrohwardMiB  wereat^ 
pointed  in  any  part  of  lAie  old  parish.  In  the  old 
Miiah  there  ware  chnrohwanlens  appointed  at 
Doddugtan,  and  in  tiie  dd  parish  tbere  were 
dravohwordena  ai^Knnted  at  March,  and  this  is  a 
oamnlatiTO  expression  that  new  oharohwardeos  are 
to  be  appointed  thronghoat  the  whole  area,  as 
former  cbarcdiwardens  were  appointed  thronghoat 
the  whole  area.  If  yon  find  that  in  one  part  of  the 
old  area  ohnrdiwardeoB  were  app(^nted  in  one 
way^  and  in  another  port  of  the  old  area  in  another 
way,  when  you  make  yonr  new  dirisioos  yon  are 
in  eiioh  new  division  to  appoint  yonr  new  ohnrch- 
wardens  as  nearly  as  possible  in  the  way  in  which 
tiharchwardens  were  B^pointed  in  that  particalar 
area.  That  is  the  argument  of  the  learned  jtidgen. 
Bat  your  Lordships  will  peroeiTO  that  the  arga< 
nent  proceeds  altogether  on  a  fallacy,  or  rather,  I 
ahoold  Bay,  on  an  intenidation  into  the  Aot  of 
TarliaawDt  of  a  word  which  doea  not  oooar  tbere, 
and  the  exdsion  from  the  Aot  d  Parliament  of  a 
word  whioh  is  there.  The  learned  jadges  sabsti* 
tnte  Utr  the  plain  expression, "  in  the  same  manner 
•a  chorohwardens  are  now  chosen  and  appointed 
for  the  said  parish  of  Doddington,"  the  words  "  in 
the  same  manner  as  charohwuxLens  are  now  chosen 
ttnd  i^pointed  tn  the  said  parish  of  Doddington." 
Bat  what  eays  the  case  P  The  case,  whioh  binds 
both  parties,  says,  "  Separate  charchwardens  were 
appointed  at  the  Doddington  vestries  by  the  names 
of  the  oharcbwardenn  for  the  parish  of  Dodding- 
ton." Is  it  to  be  said  that  you  ought  to  alter  chiB 


wording  of  the  Act  of  Parliament  in  this  im- 
portant way,  and  that  having  words  describing  an 
offioe  in  apposite  and  proper  terms,  "  charch- 
wardens for  the  parish,"  you  are]  to  alter  that 
expression,  and  aay  that  it  points  to  any  person 
who  m  the  parish  is  appointed  a  chorohwarden, 
although  he  be  not  one  of  the  charchwardens  for 
the  parish,  bat  a  diurohwarden  for  March  P 
Nothing  ooold  he  more  violent  than  that  oonstrac- 
tion.  But  what  say  the  learned  judgoB  to  the 
second  part  of  that  section f  "The  raotor  of 
each  of  uie  said  new  rectories  exercising  the  same 
rights  and  powers  in  the  appointment  of  saoh 
churchwardens  or  one  of  them  as  the  rector  of  the 
said  rectory  cS  Doddington  now  exercises.'*  Bay 
tbe  lewned  jadges :  That  means  that  if  the  rector 
has  no  power  he  is  not  to  exercise  any  power. 
Bat  if  that  had  been  the  intention  of  the  Act  (£ 
Parliament,  the  expression  ought  to  have  been, 
"  The  rector  of  the  new  rectory  of  Doddington  re- 
taining the  aame  right  and  power  in  the  appdnt- 
ment  of  ohurehwaraena  fbr  uiat  rectory  aa  he  now 
exerdaeB."  That  would  have  been  a  clear  and 
distinct  way  of  expressing  what  woald,  aooording 
to  the  supposition,  nave  been  meant.  The  learned 
jadges  amolately  reduce  to  silence,  quoad  Maroh, 
the  seoond  port  of  this  section,  and  make  it  ako- 
gether  inapplicable.  Looking  at  the  Act  of  Parlia- 
ment, ajwrt  from  the  statements  in  the  special 
case,  I  feel  no  doubt  that  the  construction  does 
not  give  to  the  parishioners  the  right  of  appointing 
both  the  churchwardens;  and,  looktna;  at  the. 
statements  in  the  special  case,  and  appmng  them 
to  the  Act  of  Parliament.  I  oannot  find  anything 
in  those  statements  which  should  alter  the  plaui 
and  natural  ctmstruction  of  the  Aot.  I  therefore 
submit  to  your  Lordships  that  the  decision  of  the 
Court  Queen's  Bench  is  correot,  and  the  dem-. 
sion  of  theConrtof  Eniheqaer  Chamber  erroneons, 
and  that  this  appeal  ought  to  be  allowed. 

Lord  GHEUfsroBD.— My  Lords,  the  coBe  dap^ida 
antirdy  npon  the  meaning  ot  the  words  of  the  Stii 
section  of  the  Aot  for  diTiding  the  pariA.  and 
rectory  of  Doddington  into  thiee  separate  and 
distinct  parishes  and  rectories.  In  oon&tming  the 
Aot,  the  object  of  it  mnst  oonstantlj^  be  kept  in 
mind.  It  was  to  put  an  end  to  the  existing  parish 
of  Doddington,  and  to  create  out  of  different  parte 
of  it  three  entirely  new  parishes.  It  was,  of 
course,  absolutely  necessaty  to  make  prorision  for 
the  performance  of  parochial  fanotions,  wid  the 
appointment  of  new  parochial  offioes  in  the  new 
parishes.  The  Act  evidently  intended  that  the 
three  new  parishes  should  be  similar  in  all  respects^ 
unless  otherwise  provided,  and  that  they  flhoald  be 
formed  upon  the  model  of  the  parish  ox  Doddin^ 
ton,  out  <^  which  they  ware  taken.  There  la 
nothing  thronghoat  the  Aot  to  ahow  that  the  new 
parish  of  Maron  was  intoided  to  be  distingaished. 
m  any  respect  from  tiie  other  newly-ooratituted 
parishes.  But  It  was  ai^gued  for  the  respondents, 
that  as  bdbre  the  Aot  there  was  a  custom  in  Mordi 
to  c^OMe  persons  who  were  called,  chough  impro- 
perly, "  churchwardens,"  the  rector  of  Doddiniitoa 
never  interfering  in  such  ^pointment,  the  words 
in  the  5th  eeotion  "  in  the  same  manner  as  ohuroh- 
WMxlens  are  now  chosen  and  appointed  for  the 
parish  of  Doddington,"  must  be  read  aa  not  com- 
prehending March,  which  ought  to  be  regarded  as 
having  been  intended  to  l>e  left  in  this  matter  »» 
etatu  quo.  But,  the  separate  appoiotpient  of. 
wardeuB  for  March,  and  %g^^|Hi^|i^$^gle 
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ihe  chorcfawardens  of  Doddington  with  their 
IhnotioDSi  have  nothinK  whatever  to  do  with  the 
manner  of  choosing  ana  ^ipointing  ahordhwiirdenB 
for  Boddin^ton,  which  are  the  words  ot  reference 
to  the  appointment  of  ohnrchwardens  in  the  new 
parishes ;  they  amonnt,  at  the  ntmost,  to  evidence 
of  the  extent  of  the  powers  and  duties  of  the 
chnrchwardens  of  Dodmngton  after  their  appoint- 
ment. Under  the  Act  the  did  ofaapelry  ana  tovm- 
ship  of  March  is  put  an  end  to,  and  it  appears  to 
me  that  everything  connected  with  it  in  this 
characcer,  its  incidents,  privileges,  and  onstoms, 
is  abolished.  And  I  cannot  imagine,  if  their  ap- 
pointment of  churchwardens  was  intended  to  be 
preserved,  that  this  should  not  have  been  expressly 
provided  for.  A  new  parish  is  created  instead  of 
the  old  chapelry,  and  this  mnst  necessarily  have 
the  effect  of  changing  its  character,  in  respect  at 
least  to  parochial  oflBcers.  A  rector,  too,  is  placed 
over  the  new  parish,  who  is  clothed  by  the  Act 
with  iha  same  powers,  privileges,  rights  sjid  im< 
mnnities  as  belong  to,  uid  are  exercised  by,  the 
rector  of  Doddington.  Now  there  can  be  no 
donbtthat  the  rector  of  Doddington  had  aright  to 
intervene  in  the  choice  of  church  vrardens ;  and  the 
5th  section  of  the  Act  provides  for  the  choice  of 
ohurobwardens  in  the  nuuiner  in  which  they  are 
ohoaen  in  the  parish  of  Doddi  ngton,  the  rector  cseach 
of  the  new  rectories  exercising  the  same  rights  and 
powers  in  the  appointment  of  churchwarden  as  the 
rector  of  Doddington  now  exercises.  It  is  said 
that  this  provision  is  obscure,  but  I  confess  it  is, 
to  my  mmd,  perfectly  clear.  We  are  referred  by 
the  Act  to  the  manner  in  which  churchwardens 
are  chosen  in  the  parish  of  Doddington,  and  the 
rights  exercised  by  the  rectoc  of  Doddington  in 
ihe  appointmont  of  them.  When  these  are  ascer- 
tained, and  there  is  no  doubt  aboat  them,  they  are 
i^licable  to  the  new  feotories  and  the  new  rectors. 
As  I  have  dready  observed  no  separate  notice  is 
taken  of  March  throughout  the  Act,  which  seems 
to  lead  f^ly  to  the  conclusion  that  it  was  intended 
to  be  placed  as  to  the  appointment  of  church- 
waxdens,  and  in  all'  other  respects,  on  the  same 
footing  as  the  other  new  parishes,  all  of  them 
being  established  upon  the  model  of  the  parish  of 
Doddington.  The  argument  for  the  exception  of 
March  n-om  the  provision  as  to  the  appointment 
of  churchwardens  is  founded  merely  on  implica- 
tion, which  cannot,  in  my  opinion,  prevail  against 
the  rights  expressly  and  clearly  conferred  upon 
the  rector  in  the  choice  of  churchwardens  in  the 
same  manner  as  upon  the  other  newly-created 
rectors  by  the  5th  section  of  the  Act.  I  agree 
with  mv  noble  uid  learned  friend,  that  the  judg- 
ment of  the  Court  of  Sxoheqner  Ohamber  ought 
to  be  reversed. 

Lord  HA.TBBUBT. — My  Lords,  I  have  oome  to 
the  same  conclusion  alter  hearing  the.  very  able 
mrf^ments  of  counsel  at  the  Bar,  and  after  very 
eenonsly  considering  the  opinions  of  the  learned 
judges  who  have  so  remarkably  differed  in  their 
construction  of  this  clause ;  for  the  case  depends 
almost  entirely  upon  one  clause,  namely,  the  5th 
clause  of  the  Act  of  1847.  From  a  very  early 
period  of  the  argument  it  appeared  to  me  that, 
looking  at  the  Act  alone,  and  especially  at  the 
wording  of  th^  5th  clause,  without  re^rdiugany 
of  what  may  becblled  'the  accompanying  circum- 
stances under  which  the  Act  was  passed,  there 
could  scarcely  be  any  doubt  as  to  what  the  oon- 
stmction  of  the  Act  must  be,  namely,  that  it  in- 


tended  for  the  fintnre,  after  the  new  parishes  wen 
oonstitnted,  the  Section  and  appointment  (T 
bhnrchwardens  sboald  be  sooh  as  took  place,  ml 
had  ftlwi^  taken  place,  in  the  parish  erf  Dodding- 
ton. But  I  was  struck,  I  oonfees,  daring  m- 
argument  also  by  the  observations  of  the  leanied' 
jndges  to  the  effect  thac  it  was  necessary  to  eoa- 
sider  whether  any  other  construction  was  Open, 
and,  if  so,  whether  under  the  circumstances  that 
attended  the  passing  of  the  Act  of  Parliament 
that  other  construction  ought  to  take  effect.  It 
was  urged  with  considerable  foroe  by  some  of 
those  learned  judges  who  expressed  an  opimon 
contrary  to  diat  whicfc  I  now  hold,  thi^  this  being" 
a  private  Act  of  Pariiament,  passed  without  tbe 
usual  summoning  of  the  persons  who  mig^t  be- 
snpposed  to  take  an  interest  in  the  passing  of  the 
Act,  and  there  having  been  a  litigation  some  nx^ 
yean  before  with  reference  to  the  eleotion  of 
diuvohwardau  at  this  vei^  place,  ilaxch,  in 
tioB  to  the  Controversy  whidk  now  wrists,  ife  omdd- 
not  be  supposed  that  it  was  the  intention  of  the 
Act  to  alter  by  indtreot  means  the  rights  whidi 
had  been  ascertained  and  declared  as  between  tha- 
rector  and  the  inhabitants  as  to  the  appointment 
of  churchwardens ;  and  that  if  another  constmo- 
tion,  therefore,  could  possibly  be  put  upon  tbe 
clause,  that  construction  was  the  one  which  wa- 
should  be  justified  in  placing  upon  it,  in  prefsreDoe 
to  anything  which  Would  appear  to  work  an  injus- 
tice on  the  part  of  tbe  Legislature  towards  persons 
whose  rights  had  within  a  comparatively  recent 
period  been  ascertained  after  dispute.  Kow  I 
find  in  the  Act  we  are  construing  the  usual  saving 
clause  which  one  would  expect  to-  find  there  with 
remrd  to  all  persons  interested  in  the  advowsrai, 
and  in  the  proprietary  right  which  the  patron 
wonl^  bavein  the  advowson.  Thmr  interests  m 
sU  saved.  Bnt  there  is  aootW  olanse  which  is 
important  as  a  saving  clanse,  and  wMch  showsthe 
scope  and  frame  of  the  Act  in  its  entirely.  'Sbtit 
clause  is  the  44th,  by  which  it  is  provided,  "  that 
nothing  in  this  Act  contained  snail  make  any 
alteration  in  the  division  of  tbe  said  pariah  a 
Doddington  into  townships  or  divisions  for  th» 
maintenance  of  the  poor,  or  in  any  civil  porpose 
whatsoever  relating  to  the  prMent  parish  oT 
Doddington."  Tbe  Legislature,  therefore,  tells 
you  what  is  intended  to  be  done  by  tbis 
Act,  namely,  that  the  Act  was  passed  for 
what  we  may  call  a  purely  ecclesiastical  pur- 
pose, and  thiit  all  civil  rights  are  intended  to 
be  in  this  manner  saved,  nmess,  indeed,  as  might 
possibly  occur,  and,  as  it  has  been  argued  before 
us,  it  may  be  said  in  a  sense  to  oconr,  witit  r^ard 
to  the  appointment  of  churchwardens,  it  shcnU 
he  found  that  any  civil  right  was  affected  1^  tha 
oonstruotion  which  one  feut  oneself  bound  to  pv( 
upon  the  Act.  And  I  find  in  the  preamble  tnafe 
which  corresponds  entirely  with  the  view  wbicb  I 
attribute  to  the  Legislature  in  inserting  in  tbe 
44th  olanse  a  protection  of  tbe  civil  rights  of  all 
persons  within  the  parish.  Therefore,  one  sees 
that  being  parsed  for  ecclesiastical  purposes  the 
object  of  the  Act  could  not  affect  prejodicially  the 
civil  rights  of  the  inhabitants.  It  was  an  Act 
passed  very  largely  for  the  benefit  of  the  inhabi- 
tants of  this  unwieldy  district,  and  large  benefits 
are,  in  fact,  conferred.  You  find  that  a  proTiaion 
is  made  in  the  Act,  with  the  concurrence  of  the 
patron  and  of  the  bishop,  for  e^t^lishing  in  this 
!arge  district  of  Ma^.||^^^^g,g(^  had 
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'hti  only  a  licensed  curate  residing  within  the 
boandary  of  the  township,  and  had  been  separ- 
ated by  a  distance  of  dooat  fonr  miles  bom 
Ae  parish  oharch,  for  establishing  in  that 
distrust,  and  in  a  third  distriot,  which  is 
-also  (seated,  a  permanent  and  resident  rector 
instead  of  a  licensed  eorate.    Now,  when  yonr 
lordehips  look  to  another  clanse  in  the  Act,  you 
form  some  idea  of  the  means  which  were  oonsid- 
«red  to  be  required  for  effeetoatii^  these  purposes, 
hecaose  althoagh  power  is  given  to  borrow  on  the 
adTowson  ooneiderable  soms  of  money  for  the 
porpoae   of  erecting  a  charch  at  Benwick  .and 
parsonage  houses  both  at  Benwick  and  in  March, 
yon  find  that  the  Legislature  thought  fit,  by  the 
29th  section,  to  set  a  limit  upon  the  ezpenmture 
for  these  purpoees,  and  that  limit  is  mentioned  at 
11501.    What,  theri'forc,  was  the  object  of  the 
Act  P  I  think  some  of  the  learned  judges  scarcely 
had  that  suffici«itly  before  their  minds.  The 
main  object  of  the  Act  was  the  better  inatraction 
and  better  pastoral  care  of  the  inbabitants  of  the 
whole  of  this  laige  diwtriot,  comprising  four  town 
ships,  and  to  provide  for  that  by  means  of  a  rector 
residing  in  each  of  the  new  districts,  instead  of  one 
-rector  snperintending,  as  he  had  done  up  to  that 
time,  the  whole  of  the  larger  parish,  to  proride  Cor 
his  residence  there  by  means  of  a  house  which  was 
to  be  built  for  him.    Finding  that,  you  are  not 
surprised  when  you  come  to  the  other  clauses  of 
the  Act  to  find  that  in  constituting  these  parishes 
the  Legislature  provides  that  the  parishesshould  be 
constituted  with  a  system,  and  with  a  staff,  if  I 
may  so  express  it,  which  should  place  them  in  the 
position  of  wholly  independent  new  parishes. 
These  three  districts  are  accordingly,  by  means  of 
the  Act,  constituted  into  three  separate  and  dia- 
iinot  parishes  for  all  ecdesiastical  purposes,  with- 
out the  inTasion  dt  any  civil  rights.   That  being 
done,  coming  to  the  b%b.  clause  with  that  view,  we 
most  consider  in  the  first  place  its  natural  mean- 
ing, and  see  if  it  should  by  any  means  be  diverted 
(H- explained  into  a  somewhat  unnatural  construc- 
tion by  having  regard  to  the  state  of  circumstances 
which  existed  at  the  time  of  the  passing  of  the  Act. 
The  enactment  itself  relates  to  the  time  when  the 
-division  into  separate  parishes  shall  have  taken 
effect.    The  first  part  of  clause  5  does  not  speak 
of  chorchwardena  being  "chosen  and  appointed," 
but  says  "chosen."    But  in  a  subsequent  pas- 
sage the  same  cbnse  says  "  in  the  same  manner 
as  chnrohwardena  are  now  chosen  and  appointed." 
I  do  not  thiuk  that  that  difference  of  expression 
can  be  construed  as  giving  any  different  effect  to 
the  first  part  <tf  the  clause  as  distinguished  from 
the  second  part    With  regard  to  Doddington 
township  proper  thore  never  oould  be  any  doubt, 
■and  tfaov  has  been  none  raised  in  the  coarse  of 
the  inqniry  as  to  the  mode  of  constituting  church- 
modeiifl,  yet  that  township  is  iucladed  in  the 
I^irase  "shall  be  chosen  oharch wurdens."  The 
mode  of  constituting  charchwarde  ns  pointed  at  in 
tho  latter  part  of  the  sentence  was  by  means 
-of  election  and  appointment,  that  is  to  say,  thab  if 
the  rector  and  the  parishioners  a^^reed  thoy  would 
be  appointed,  but  if  they  differed  the  rector  would 
have  to  appoint  one  of  them,  and  the  parishioners 
to  elect  the  other.   The  two  churchwardens  are  to 
be  appointed  for  the  new  parish  "at  the  same 
time  and  in  the  same  manner  as  chnrchwardens 
are  now  chosen  and  appointed  for  the  said  parish 
-of  Doddington."  Now  I  think  apon  all  the  doca* 


[H.  o*  L. 


meuta  it  is  quite  clear  that  the  churchwardens  for 
Doddington  were  the  churchwardens  whom  the 
parishioners  elected  in  conourrenoe  irith  the  rector, 
if  they  did  cononr,  or  of  whom  the  pariahioneTS 
elected  one,  and  the  reotcv  uipointed  one,  if  there 
was  a  differenoe  of  opinion  between  him  and  the 
parishioners.  No  other  set  of  people  can  be  taken 
to  have  been  churchwardens  for  Doddington. 
Indeed,  I  asked  the  question  during  the  argument, 
although  I  felt  pretty  sure  itcould  beonly  answered 
in  one  way.  The  natural  and  original  course 
would  be  tbat  the  mother  church  would  have  its 
own  churchwardens  as  churchwardens  for  the 
whole  of  the  rectory,  that  is  to  say,  the  whole  of 
this  huge  parish  of  Doddington.  By  degrees,  no 
doubt.  It  might  well  be  tbat  it  came  to  pass  that 
they  confined  their  operations  to  the  townahip  of 
Doddington,  because  there  existed  a  cbapelry  iu 
another  remote  part  of  this  large  parish  in  which 
certain  persons  were  elected  to  be  churchwardens, 
who  appear  only  to  have  repaired  that  chapel,  and 
never  to  have  aoted  by  way  of  making  a  rate  in  the 
general  parish  of  Doddinirton.  I  have  no  doubt 
whatever  tbat  when  yoa  find  the  words  "  church- 
wardens for  the  parish  of  Doddington"  in  the 
Act,  there  being  nothing  to  compete  wi^  that 
interpretation,  you  must  take  it  to  mean  the 
chnrchwardens  for  the  whole  pari^  of  Dod- 
dington, as  far  as  their  name  was  concerned, 
and  as  far  as  their  original  functions  were 
concerned,  however  much  those  original  functions 
may  have  been  altered  subsequently.  At  all 
events  it  is  clear  that  whether  you  take 
them  to  have  been  churchwardens  for  the  whole 
parish  of  Doddington,  or  ohurcbwardena  for  the 
township,  they  were  not  (diurchwardens  forKarcb, 
as  separate  and  distinct  from  the  township  of 
Dodduigtoa  proper.  Noreertainlywere  the  church- 
wardens of  March  at  any  time  whatever,  either 
popularly  or  legally,  the  churchwardens  for  Dod- 
dington. Therefore,  the  plain  interpretation  of 
the  clause  is  only  one,  tbat  the  churchwardens 
shair  be  elected  as  the^  churchwardens  for  Dod- 
dington were.  That  is  the  plain  axid  only  inter- 
pretation ;  and  the  words  which  follow  appear  to 
me  to  make  it  still  phuner,  because  the  end  of  the 
clause  saya  that  the  rector  of  each  of  the  now 
rectories  is  to  exercise  "the  same  rights  and 
powers  in  the  appointment  of  such  churchwardens, 
or  one  of  them,  as  the  rector  of  the  said  irectory  of 
Doddington  now  exercises."  It  appears;  to  me  to 
be  plain  that  that  can  only  point  to  this,  that  when 
the  parish  is  divided  into  three  parts,  the  rights 
of  the  rectors  of  those  new  districts  shall  be  the 
rights  'now  enjoyed  by  the  rector  of  the  mother 
church  in  respect  of  the  appointment  o£  ohuroh- 
wardens.  It  seems  to  me  tut  any  other  interpre- 
tation would  be  most  str^ned  and  fi>rced.  It  is 
Bud,  however,  that  as  you  can  interpret  this  clause 
in  a  different  waj,  you  ought,  in  the  circamstances 
of  tho  case,  to  do  so.   Bramwell,  B.,  undoubtodly 

§ats  it  very  ingeniously.  He  says  (31  L.  T.  Bep. 
r.  S.  546):  Ton  are  to  take  all  Doddington,  when 
it  is  divided  into  its  several  parts,  and  say  that 
churchwardens  shall  be  appointed  as  they  have 
been  appointed  for  the  parish  of  Doddington,  and 
in  the  pariah  of  Doddington  you  find  two  modes 
of  appointment ;  the  way,  therefore,  to  arrive  at  a 
construction  which  will  at  onoe  reconcile  the  exist- 
ing state  of  the  law,  as  it  had  been  in  comparatively 
recent  times  determined,  with  the  provisiqus  of  thcL 
Act,  is  this :  You  must  ooaii^^^^i^^fMf^ 
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tingula  singulis ;  when  yoa  are  in  this  paii  of 
Doddington,  it  is  to  be  as  the  chnrohwarcwna  are 
appointed  in  this  part ;  when  yon  are  in  another 
part,  it  is  to  be  as  the  chnrchwardens  have  been 
acoostomed  to  be  apptnnted  in  that  other  part.  It 
appears  to  me  a  veir  violent  coostmotion  which 
reqnirm  you  to  app^  the  principle  of  reddendo 
eingiUa  smgulU  in  this  way,  when  yon  find  that 
what  yon  call  interpreting  on  that  principle  simplr 
atrikea  ont  all  the  last  words  of  the  section,  which 
says  that  the  rector  is  to  have  all  anoh  powers  as 
the  rector  of  Doddington  had,  and  in  the  case  of 
this  large  part  of  the  parish  you  tell  the  rector 
that  he  la  to  have  no  ri^fht  or  power  in  the  matter 
at  all.  I  think  it  is  erident  that  yon  are  stretch- 
ing the  constraction  to  an  extent  to  which  the 
clause  itself  is  inc^mble  of  being  ezt<mded,and  it 
appears  to  me  that  if  we  were  so  to  read  it  we 
shonid  in  fact  be  making  a  new  Aet  of  Parliament 
instead  of  oonstlning  ^e  enaotment  which  we  find 
before  na  in  the  plain  langm^  of  the  clanse.  Bat 
I  feel  the  less  scruple  in  coming  to  this  conolnsion 
because  I  see  no  necessity  for  onr  endeaTonriog  to 
strain  the  conBtmotim  with  reference  to  the  ex- 
ternal drcnmstances  to  meet  this  view,  A  well- 
known  passage  from  Lord  Coke  (Ca  Litt.  115  a) 
has  been  cited  by  Quain,  J.  (30  L.  T.  Rep.  N.  S. 
259) — namely,  that  yon  are  not  to  do  away  with 
existing  special  rights  by  general  affirmaUve 
words.  Bnt  if  the  affirmative  words  are  clear, 
plain,  and  precise,  and  the  two  things  will  not  co' 
exist  or  stand  t(^ether,  then  I  apprehend  yon  are 
compelled  to  come  to  a  oonstmotion  which  is 
senidble  in  itself*  and  ^so  a  natural  and  ordinanr 
conatmction.  Ilnding  that  the  two  things  will 
not  stand  together,  you  are  compelled  to  adopt 
that  constraction  wliidi  the  plain  sense  of  the 
words  Teqmres,  althoagh  it  may  in  some  degree 
interfere  with  what  had  been  done  on  prenons 
occasions  within  the  same  district ;  the  real  point 
of  the  case  being  thia,  that  thifi  Act  does,  for  pur- 
poses beneficial  to  all  the  inhabitants  ecclesiasti- 
cally, sab-divide  thia  great  parish  into  three 
parishes;  it  oonstmcts  each  of  these  three 
parishes  on  the  model  of  the  old  parish,  and, 
giving  them  that  construction,  it  gives  them  a 
frame  of  church  government,  as  far  as  this  ques- 
tion of  churchwardens  is  involved,  similar  to  that 
which  existed  in  the  original  parish,  which  was 
the  mother  pariah  of  the  whole.  Coming  to  the 
6th  {danse,  it  does  not  appear  to  me  that  any  diffi- 
culty arises  there.  That  clause  not  only  oners  no 
difficulty  iu  this  construction,  bnt  in  one  (mint  of 
Tiev  it  seems  to  me  materially  to  assist  ns  in  oon- 
Btruing  the  Act  as  I  propose  to  constme  it.  It 
seems  to  me  to  be  a  saving  clause  with  r^;ard  to 
anything  done  by  the  churchwardens  anterior  to 
the  alteration  and  the  creation  of  the  new  parishes. 
That  tends  veiy  strongly  to  show  that  the  Legis- 
lature was  aware  that  it  was  constmoting  something 
altogether  new,  because  if  the  construction  of  clause  6 
was  such  as  is  contended  for  by  the  learned  judges 
whose  view  I  am  now  differing  from,  there  would 
have  been  no  necessity  to  make  any  saving  about 
the  churchwardens  of  Karcfa  at  all.  The  new 
rector  woald  have  had  nothing  to  do  with 
them  with  reference  to  their  election,  and  the 
Act  would  simply  continue  the  churchwardens 
of  March  in  tneir  existing  position,  without 
any  new  offices  or  any  new  ecclesiastical  oon- 
Btitntion  being  framed.  Bnt  it  appears  to  me 
to  be  plaia  that  it  was  intended  to  hare  a  fUleode-  . 


siastical  cQostitntion  iu  eadi  of  the  new  jpariibesr 
and  that  that  eoolesiastical  ccmatitntion  snoold  be 
according  to  the  comnum  law  of  tiie  land.  Hut 
being  the  oase,  the  churchwwdens  of  Ifandi  would 
no  longw  be  in  the  samo  position  as  to  electkm  ib 
before;  there  would  be  a  new  form  <^  coniti- 
stnting  them,  and  that  being  so,  it  was  neoeuny 
under  the  new  code  to  save  all  such  rights  as  th^ 
had  until  the  new  system  could  be  arrived  at  As 
regards  the  statement  in  the  oase  that  the  chnrdi- 
wardens  of  March  hod  acted  ex  officio  as  overseen 
of  the  poor,  I  apprehend  that  no  difficulty  could 
arise  in  that  respect.  The  Act  saves  all  civil 
rights,  and  if  it  be  necessary  to  have  an  decttoB  of 
overseers  of  the  poor,  I  apprehend  that  that  elec- 
tion will  take  place  in  the  ordinary  way,  as  it  has 
done  hitherto,  and  no  inconvenience  will  oecor. 
The  parishioners  may  elect  the  same  penons  if 
they  like,  or  they  may  elect  others  if  they  prsfa. 
The  question  m  the  election  of  chnrchwazdsos 
remains  untouched  by  that.  I  apprehend  tfaat  tfa» 
whole  scope  of  the  Act  remains  untouched,  the 
whole  scope  bein^  to  place  each  of  these  parishes 
in  a  similar  position  with  r^ard  to  the  eleotim  of 
those  officers.  For  these  reasons  I  concur  in  the 
resolution  which  has  been  proposed  by  my  ntrtde 
and  learnd  friend  tAie  Lord  ChanoeUor. 

Lord  Pevzxscb. — My  Lords,  after  the  fhll  dis- 
cussion which  this  case  has  received,  I  should  not 
have  thought  it  necessary  to  say  a  word  upon  the 
subject,  if  there  had  not  been  so  exact  a  division 
as  there  was  between  the  learned  judges  who  have 
considered  this  matter  iu  the  courts  below.  And 
I  shall  confine  myself  in  the  observationa  whicA  I 
addieas  to  your  Lordships  to  one  very  shot  and 
simile  ^oiat.  I  may  say  that  I  entiratj  anee 
with  the  arguments  and  statements  which  all 
from  my  noble  and  learned  friend,  the  Lord  Chan* 
oellors,  and  therefore  I  shall  forbear  from  dilatjirg 
on  the  points  on  which  he  has  dwelt  The  tot 
thing  which  I  wish  ^mr  Lordships  to  bear  in 
mind  in  considering  this  question  is  that  the  eom 
and  intention  of  this  Acb  was  expressly,  on  toe 
face  of  it,  limited  to  the  creation  of  three  fresh 
parishes  for  eoolesiastical  purposes.  The  word» 
in  the  statute  by  which  that  is  made  apparent  are 
found  in  the  first  clause.  It  desOTibes  tAie  diri- 
sion  that  is  to  take  place,  and  it  says  "  diat  the 
township  of  Doddington  and  the  hamlet  of 
Wimblington  shall  form  and  be  one  separate  and 
distinct  parish  and  rectory  for  all  eocleeiastieai 
purposes. '  And  then  iollow  similar  provincBS 
nar  the  other  two  divisions  into  which  tna  or^^nal 
paridi  is  cot  np.  Then,  in  two  otJier  olanses 
which  have  been  referred  to  by  your  Lordbhips, 
clanse  42,  and  especially  daose  4i,  it  is  distincUy 
provided  in  the  negative  "  that  nothing  in  the  Act 
contained  shall  make  any  alteration  m  the  diri- 
sion  of  the  pariah  of  DodcUngton  into  towm^ps  cr 
divisions  for  the  maintenance  of  the  poor,  or  in 
any  dvil  purpose  whatsoever  relating  to  the  jwe- 
sent  parish  of  Doddington."  It  is  therefore  plain, 
both  by  way  of  affirmative  and  negatiTe  words, 
that  the  scope  of  the  Act  is  limited  to  the  creatktn 
of  three  parishes  for  ecclesiastical  purposea ;  and 
whatever  rights  the  inhabitants  of  the  four  town- 
ships which  existed  within  the  parish  had  at  the 
time  of  the  passing  of  the  Act  m  ration  to  (be 
maintenance  of  the  poor,  in  relation  to  choosing 
offioers  who  shonid  regolate  that  maintenance^  or 
take  an  active  part  in  uut  regnlation,  whataoever 
rights  the  inhabitagta^^^n^^^^^or 
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dSeeiihttmer,  asattaohiDg  to  the  separate  town* 
■bips,  the  Act  cwrefnlly  preserved   to  tbem. 
Beuing  that  in  tnind,  the  snort  qaeBUon  ia,  what 
^  the  Legislatare  mean  when  it  said  tiiat  Uie 
dmrehwardena  sboiild  be  chosen  in  each  of  the 
new   psrishea    "  at   the   same   time  and  in 
the  same  manner  aa  ohnrchwardens  are  now 
cbosott  and  appointed  for  the  parish  of  Dod* 
diogton"  P  On  the  face  of  them,  tiwse  words  woold 
not  appear  to  carrj  with  them  an;'  ambignity 
wiisteTer,  because  a  parish  is  an  old  ecclesiastical 
division  of  land,  and  one  nuderstands  what  the 
meaning  of  appotntiog  ohnrchwardens  for  a  parish 
is.   One  woold  have  thought,  therefore,  upon  the 
face  of  the  statute,  that  there  would  bo  no  dif- 
flonlty,  becaoso  one  would  only  have  to  inquire 
iriiat  was  the  method  which  bad  prevailed  in  ap- 
pointing ohnrchwardens  for  the  parish,  and  at 
ooce  the  description  in  the  Act  of  Farliunent 
mold  be  satisfied.  Bat  in  thia  partionlar  case  a 
«octroTersy  arises  npon  that  qnestion,  and  the 
difference  which  has  taken  place  in  the  conrt 
below  amongst  the  learned  judges  is  a  difference 
in  the  view  which  thej  take  of  the  meaning  of  the 
words  "  appointed  for  the  parish  of  Uoddington." 
Kow  what  are  the  facts  ?  for  it  is  upon  the  con- 
«ln8ion  to  be  drawn  from  the  facts  as  they  existed 
in  the  parish  at  the  time  the  stetute  passed  that 
any  difference  arises.   The  case  states  that  there 
was  a  mode,  which  is  said  to  be  the  common  law 
mode,  of  electing  ohnrchwardens  for  the  pariah, 
and  it  states  that  churchwardens  were  appointed 
at  certain  vestries  by  the  name  of  churchwardens 
for  the  parish  of  Doddington.   This,  npon  the 
.bee  of  it,  would  seem  to  satisfy  the  description 
m  are  in  search  of;  in  order  to  gire  effect  to  the 
Act  of  i^liament.   But  then  it  is  said  these 
pet^le  were  ajJpointed  by  the  name  of  ohuroh- 
wanlena  for  ti»  pariah ;  but  in  point     fitot  they 
were  not  churchwardens  for  the  parish,  they  were 
dmrchwardeus  for  a  limited  portion  of  ttie  parish 
only.   Aa  I  nnderstand  the  argument,  it  oomes  to 
that.   Kow,  this  brings  me  to  the  point  npon 
which  I  wish  your  Lorasbips'  partionlar  attention, 
because  I  think  sufficient  attention  has  hardly  been 
directed  to  it.   In  my  judgment,  they  were  not 
merely  in  name,  but  they  were  in  substance  and  in 
fact,  ohnrchwardens  for  i.he  whole  parish.  The 
church  was  in  the  township  of  Doddington.  The 
inhalntants  of  that  portion  of  the  parish  which 
was  called  March,  being  at  some  little  mstance  from 
tiie  parish  ohuxoh,  had  a  chapel  at  which  they 
used  to  attend,  bjib  it  is  found  npon  the  face  of 
ikb  case  that  practically  the  inhabitants  of  March 
did  occasionally  use  the  chnrch  and  ohnrchyard 
«i  Doddington  as  parishioners.  Ajid  whether  they 
did  or  whether  tni^  did  not|  I  am  quite  unable, 
from  anything  which  is  to  be  fbnnd  npon  tha  face 
«f  the  case,  to  oome  to  the  conclusion  that  thc^ 
had  lost  ?heir  legal  risht  to  do  so.   March  was 
within  the  legal  parisn  of  Doddington;  the  in- 
faatatanta  of  J&rob  were  parishioners  of  Dodding- 
ton ;  it  seems  to  me  that  they  were  entitled  to  3l 
the  services  of  the  chnroh,  and  to  every  right  of 
the  parishioners  of  Doddington.    If  that  oe  so, 
the  persons  who  were  appomted  church  wardens 
for  the  parish  of  Doddington,  at  a  vestry  held  at 
Doddington,  appear  to  me  to  have  been  in  fact 
and. in  snbstance,  as  well  as  in  name,  churchwardens 
for  the  parish.   If  so,  as  I  said  before,  that  en- 
tirely satisfies  the  words  of  the  section  we  have  to 
deal  with.  Now  let  me  examine  whether  there 


was  anyone  else  who  could  satisfy  that  descrip- 
tion. The  only  other  mode  of  eleotion  which  the 
case  discloses  was  a  mode  of  electing  certun  per- 
BMu  as  chnrohwardens  for  the  hamlefc  of  Kutdi, 
and  by  no  stretch  of  language,  as  it  aeems  to  me, 
could  they  be  held  to  be  in  any  sense  churchwar- 
dens for  the  parish.  There  was,  therefore,  at  the 
time  this  Act  passed,  a  mode  <A  eleoting  church- 
wardens who  were  chnrdiwardens  tor  the  parish 
in  substance  as  well  as  in  name ;  and  there  was 
another  mode  of  electing  churchwardens,  who 
were  not  ohnrchwsrdena  for  the  parish,  but  only 
for  the  hamlet  of  March.  I  say  that  it  is  im- 
possible to  put  these  together,  imd  to  say  that 
those  four  persons  together  are  the  persons  who 
are  meant  when  the  5th  aection  says  that  the 
manner  of  electing  and  appointing  ohnrchwardens 
for  the  pari^  of  Doddington  is  to  become  the 
manner  of  deoting  and  a^pdntiiut  them  in  fntuie 
for  the  new  parishes.  The  other  oonBtmction, 
the  one  already  placed  npon  the  clause,  seems  to 
me,  upon  the  uoe  of  the  Act  of  ^vliament,  per- 
fectly to  satisfy  the  provimons  of  the  Act,  and  I 
should  say  to  leave  it  without  anything  ^at  may 
be  called  reasonable  ambiguity.  Now,  why  is  that 
to  be  departed  from  P  The  proposition  npon 
Trhich  my  judgment  is  founded  in  respect  to  con- 
strnotion  is  this :  If  you  have  a  thing  described 
in  a  statute,  and  you  find,  npon  applying  that 
description  to  the  existing  facta,  that  there  is  one 
set  of  fiicts  or  circumstances,  one  person,  or  one 
thing,  as  the  case  may  be,  which  amply,  fully, 
and  entirely  satisfies  the  description  which  the 
statute  gives,  then  you  have  no  right,  npon  any 
surmise  as  to  what  the  Legislature  intendeo, 
to  depart  trcm  that  umple  desoription,  togoawaj 
£rom  the  words  of  the  desoripnon  itselCwd  to 
unplijy  them  or  vary  ^em  nntil  yon  lutve  in- 
olnded  some  set  of  oirenmstanoes,  aome  other  set 
of  persons,  or  bodies,  or  things,  which,  under  that 
amplified  form,  will  come  in  under  the  description. 
I  say  that  it  is  a  principle  of  construction  tlwt  no 
such  thing  should  be  aone,  subject  to  this,  that 
if,  npon  the  face  of  the  Act  of  Parliament  j^ti 
find  that  giving  the  ordinary  sense  ai^  meaning 
to  the  words  you  are  involved  in  some  inconsis- 
tency in  any  of  the  other  clauses,  it  may  then  be 
necessary  to  search  about  and  see  whether  the 
palpable  and  obvious  construction  which  the  words 
point  at  may  nob  be  varied,  in  order  that  the  in- 
consistency may  be  avoided.  But  Uiere  is  no  suc^ 
inconsistency  here.  It  is  not  snicgested  that  this 
creates  any  diflScnltj  whatever  except  this ;  it  is 
sud,  if  you  give  this  meaning  to  these  words* 
which  is  their  plain  and  natural  meaning,  yon  will 
then  be  delving  tAie  inhiUntants  of  Much  of 
some  legal  right  wnich  they  had  at  the  time  when 
the  statute  passed,  and  that  you  ought  not  to  do 
that  without  express  words.  It  is  obvious  that  tlut 
argument  does  not  go  far  enough,  if  I  am  right  in 
the  canon  of  conBtrnotion  to  which  I  have  just 
alladed.  But,  in  point  of  fact,  there  is  no  such 
right  taken  away.  My  noble  and  learned  friend 
the  Lord  Chancellor  has  already  pointed  oat  that 
the  right  of  election  was  one  which  attached 
before  to  the  hamlet  of  March,  for  the  civil  pur- 
poses of  the  township,  and  that  this  Act,  which  is 
confined  to  eoolesiastical  purposes,  really  has  not, 
upon  the  fhoe  of  it,  either  expressly  or  impliedly, 
taken  away  that  right.  Under  those  dream- 
stances,  the  plwn  worda  of  the  statate  ue  amply 
satisfied,  in  my  opinion,  b^igfeji^fOyegle 
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which  existed  at  the  time  of  the  passing  of  the 
Act;  and  the  mode  of  choosing  the  charoh- 
wardcDS  for  the  parish  of  Doddington  must  be 
intended  to  mean,  and  must  mean  onlTi  that  mode 
which  was  in  existence,  of  choosing  the  only 
persons  who  satined  the  description  of  being 
chnrebwardens  of  the  parish. 
Lord  0'HAQi.N  concurred. 
Judgment  of  the  Exehequer  Chamhet'  revere  ed, 
and  jndgmeni  entered  for  the  defendemi 
(pZatnf^tn  error),  wUh  coats. 
Sf^idtras,  Qarrardf  Jameg,  and  Wol^\  Mere- 
dith and  Co. 


S^^xmt  ifart  d  |ubtcatur£. 

COURT  OF  APPEAL. 

SITTINGS  AT  WESTMINSTER. 
Thwreday,  May  11. 
(Before  Jessbl,  U.B.,  Eellt,  G.B.,  Mxlush,  L.J., 

and  Pollock.  B.) 
Eastwood  and  ahotheb  v.  Ward  ahd  anoiheb.  (a) 
Debtor  and  aredUw— Bankruptcy  Act  1861  (24  §■  2t 
Vict.  e.  134) — Partnerehip  debt — Joint  astign- 
ment  by  par^Mra — InabiUly  of»upa/rai$  ottaU. 
Where^  w  aecordam»  wiA  Mot.  193  of  Bcmk- 
m/pity  Act  -of  1861,  and  in  the  form  of  Schedule  D 
to  that  Actt  two  poHner*  had  conveyed  oSE  tiieir 
eeiate  and  effecU  to  trueteea  for  the  benefit  of 
their  creditors : 
Seid  (reversing  the  dedsion  of  the  court  below), 
that  the  separate  estate  as  weU  as  the  joint  estate 
of  Oie  assignors  passed  under  the  deed. 
This  was  an  action  of  ejeotment  brought  to  re- 
cover possession  of  certain  houses  situate  at 
Islington. 

The  plainttEfs  were  trustees  under  an  assign- 
ment  made  by  Harriet  Oakes  and  Bobert  Walter 
Cookmau,  for  the  benefit  of  their  creditors,  and 
theproperty  in  quesUon  was  the  separate  estate 
cdE  Harriet  Oakas. 

At  the  bial  a  verdiot  was  entered  for  the  plain- 
tiff, bat  on  the  28th  Jan.  1876,  the  Common  fleae 
Division  made  »  ziileabaolata  to  aeA  aside  that 
verdict,  and  to  Mitcr  a  nonsuit. 

Against  this  decision  the  plaintiffs  now  ap- 
pealed. 

The  whole  question  turned  upon  the  constmo- 
tion  that  was  to  be  put  upon  the  following  deed : 

This  dee^  made  the  11th  Jona  1866.  between  Harriet 
Oakes  and  Bobert  Walter  Cookman,  oi  No.  223,  Fenton- 
Tille-road,  in  the  conntr  of  Hiddleaez,  bristle  sorters,  and 
John  Eutwood,  of  Leeds,  in  the  ooant;  of  York,  bmsh 
mannfaeturer,  and  Williun  Frederiok  Howard,  of  So-  72, 
ManBEot-stzee^  OaTendiah-sqnare,  in  the  aid  oonnty  of 
MiddlsMK,  bmunuikcr,  on  behalf  and  with  the  assent  of 
the  nndetngned  oreditors  of  the  eaid  Harriet  Oakes  sad 
Walter  Cookman :  Witneeaeth,  that  the  said  Harriet 
Oakes  and  Walter  Cookman  herebr  oonrer  all  thor  estate 
and  efeoto  to  the  said  John  Baotwood  and  William 
Fndeiisk  Howard  abaotntely,  to  be  ai^Uad  and  admi- 
nieteredtortbdben^irftheereditogsof  fl»said&jriet 
Oakae  and  Sobert  Walter  Oockman,  in  like  manner  as  if 
f  he  said  Harriet  Oakes  and  Bobert  Walter  Cookman  had 
been  a*  flu  date  hereof  dnly  adjndrnd  bankrupt. 

bwtkHMiriMMof  tiMsaid  parttee  hereto  hare  here- 
vnte  set  tlwlr  hands  and  saals  the  day  and  year  first 
ahm  written. 

SoU  {Mean  with  him),  for  the  pjaintiffa^The 

(a)  BeporteabT  A.  H.  Form,  Xi«.,  auMn^.t-U.w, 
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words,  "all  their  estate  and  effects,"  in  thedeed, 
most  be  construed  atriotly ;  and  under  such  ooa* 
struction  they  clearly  r^  to  the  separate  u- 
well  as  the  joint  estate  of  the  debtor.  The  word 
"their"  means  their  respectire  estates.  When 
they  conrey  all  their  estate  they  must  mean  ill 
their  joint  and  several  estates.  [Hellish,  hJ. 
—Can  a  man  be  bankmpt  as  to  his  ioint  estate 
without  being  bankmpt  as  to  his  separate  estate  f 
Jbssel,  M.R.— If  a.  and  B.  conTey  "  their  estate" 
and  have  no  joint  estate,  would  any  lawyer  supposs 
that  nothing  would  pass  by  snch  a  oonTeyanoePj 
The  court  below  decided  against  me,  mainly  npMi 
the  ground  of  the  decision  in  European  SoSf 
way  Company  T.  WestaU  (L.  Ilep.  1 Q.  B.  167),. 
where  Coekbum.  O-J.  says:  "  The  deed  is  a  eon- 
posibion  deed  between  the  membexa  of  a  firm  and 
the  creditors  of  the  firm,  and  in  sncdi  a  caae  it  » 
impossible  to  mix  up  the  private  dtbta  of  an  mdi- 
Tidnal  member  of  the  firm  with  the  general  part- 
nerafaip  liabilities.  The  aofeion  then  bong  agaiart 
a  member  <rf  tiie  firmlorthe  noamj  of  a  aepante 
debt,  the  plea  which  sets  up  as  a  defence  a  compa- 
sition  deed  entered  into  by  the  members  of  the 
firm  in  respect  of  their  partnership  lubilitBS^ 
affords  no  answer  to  the  action."  But  the  pciat 
decided  in  that  case  is  not  identical  with  the  poont 
to  be  decided  in  this  case,  and  the  same  may  be 
said  of  the  decision  in  Olarke  t.  Williatna  (11  U  T. 
Bep.  N.  S.  611 ;  3  H.  A  C.  508,  1001 ;  34  L- J. 
189,  Ex.).  Moreover,  this  court  is  not  bound  by 
the  decieions  in  those  cases. 

Francis  Turner,  for  the  defendants. — ^It  W 
leave  the  Bankruptcy  Act  out  of  the  qnestion,  tJoa 
deed  would  only  convey  the  parimerahip  property. 
It  is  quite  possible  for  partners  to  oonvey  all  thnr 
joint  estate  by  sueh  a  deed  aa  the  abore.  Jatb 
being  BO,  aiaterY.  Jonas  (29  L.  T.  Eep.  N.  S.  «j 
L.  Rep.  8  Er.  186)  is  in  point.  That  was  a  esse 
under  the  Bankruptcy  Act  of  1869,  but  in  hia 
juitement  Kelly,  C.B.,  alluding  to  the  Act  of  1861, 
said :  "  Under  the  hitter  statute,  &  prescribed 
majority  of  oreditors  oould  bind  all  to  the  prow- 
sions  of  any  composition  deed  to  which  such  ma- 
jority should  agree.  The  effect  of  each  deed  mua^ 
of  course,  be  considered  by  itself ;  that  being  a^  I 
think  the  court  rightly  decided  that  in  conatmiag 
those  deeds  the  ordinary  rules  of  law  must  be 
applied,andthe  intentions  ofthe  parties  be ^^«re4 
from  the  words  used."  Martin,  B.  was  of  tfaeMoa 
opinion.  He  says :  "  By  the  19^  aecfeicB  of  tbe 
Bankruptcy  Act  of  1861,  it  was  enacted  tiia*  OT«T 
deed  or  instrument  made  or  entered  into  betwaaa 
a  debtOT  and  his  craditors  upon  ootain  oon^tiaM 
sbonld  bind  all;  the  oottrta  of  law  oame  to  tba 
ctmclnsion  1^  the  deed  alone  was  to  be  kxwsd  » 
in  each  case,  [and  interpreted  in  aocordanoe  witt 
the  crdinary  rules  goToming  the  conatmotion  <■ 
deeds,"  It  is  clear,  therefore,  that  the  deed  in 
qunstion  in  this  case  must  be  interpreted  in  a» 
ondauoe  with  the  ordinary  mlee,  and,  th««iar^ 
tiM  se^nrate  estate  would  not  mis  under  thisjoirt 
assignment.  [  Jmbel,  M.E.— But  why  does  it  net 
convey  all  P  Li  law  there  is  no  such  thing  asa 
joint  estate ;  there  are  joint  tenants,  but  each  has 
a  separate  estate  in  l^e  property ;  they  are  awd  to 
be  seised  per  mie  et  per  tout.'}  Thea  I  am  afrwi 
the  oases  relied  upon  by  the  coort  beknr  mart  b» 
wrMiff. 

Jbsgzl,  M.E.— The  question  for  us  to  Oetaauaa 
arises  as  to  the  oonstruction  tobe  put  upon  a  dead 
made  under  the  pi^io^^<^^^^y^^  Aat. 
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•of  1861.  And  that  qnestion  is,  whether  oertaiu 
leasebold  property  passed  hy  that  deed  P  The  deed 
purports  to  he  between  Harriet  Oakes  and  Walter 
Cockmaa  on  the  one  part,  and  the  plaintiffs  on  the 
other  part,  as  tmstees  for  the  creditors  of  the  said 
Harriet  Oakes  and  Walter  Cockman,  wherebv 
Harriet  Oakes  and  Walter  Cockman  convey  "  all 
their  estate  and  eCecta  "  to  the  said  trustees. 
Now  the  intent  and  meaning  of  those  words  are 
plain— they  convey  what  is  known  in  bankruptcy 
as  the  joint  and  separate  estate  of  the  parties.  J 
-say  in  bankraptcy,  because  there  is  no  snch  thing 
known  to  the  law  as  a  joint  estate  which  is  not 
also  to  a  certain  extent  separate  estate.  Is  there 
any  reason  to  out  down  the  ordinary  legal  interpre- 
tation of  this  deed  ?  On  the  contrary,  it  is  plain 
that  there  was  an  intention  to  convey  the  whole 
property.  Is  there  anything  in  the  Bankruptcy 
Act  of  1861  that  should  indtioe  ns  to  do  so  P  On 
the  contrary,  this  deed  is  in  the  form  givea  in  the 
Act,  **  which  shall  vest  all  the  estate  and  efEeots 
•of  the  debtor  in  the  trustees  of  such  deed  "  (seat 
200),  and  as  tfaa  singular  inclodee  the  plund,  it 
clearly  means  all  the  joint  and  several  estate  of 
the  debtor — it  is  impossible  that  it  can  mean  any- 
thing else  than  that  aU  the  joint  and  sevenJ 
-estates  of  the  partners  will  pass.  I  am  oertain 
that  the  conrt  below  would  not  have  come  to  the 
decision  they  did  unless  they  had  relied  upon  some 
■dicta  in  other  cases. 

KuLT,  C.B.— This  case  is  one  of  the  vei7 
highest  importance.  The  qaestitm  is,  whe^er  by 
■an  assignment  under  the  Bankmptcy  Act  of  1861, 
the  joint  and  seveial  eBtfttaa  «  partnerv  pass. 
Tbne  are  no  dedsions  on  caaes  in  whioh  words 
in  an  asaigninenfe  or  deed  coerating  as  an  assign* 
ment  for  the  ben^t  creditors  lukve  been  inter- 
preted on  exactly  the  same  point  as  in  the  present 
•ease;  so  th^  must  be  constmed  aocordiug  to 
their  pl^  aiu  natural  meaning,  and,  dierefore,  it 
IS  clear  that  the  words,  "all  their  estate,"  will 
.pass  their  separate  estate  as  well  as  their  ioint 
estateL 

MsLLisH,  L.J. — 1  am  of  the  same  opinion.  The 
■court  below  appears  to  have  based  their  decision 
upon  the  case  of  European  JBoiZiooy  Company 
V.  WeataUt  bnt  in  that  case  the  question  raised 
was,  whether  a  debt  of  a  sepaiute  creditor 
of  one  of  the  partners  was  discharged  bj  a  deed 
entered  into  by  the  partners  with  the  joint  cre- 
^tora  of  the  firm.  The  oonrt  there  oonaidered 
thatit-waa  the  intention  of  the  parties  that  the 
deed  ahoold  merely  opacate  aa  a  oiBoharge  of  the 
Joint  debts,  and  that  the  debts    creditors  against 
the  separate  estate  oonld  not  be  cUsobaived,  as 
snch  creditors  had  not  been  called  in.    It  does 
not,  haiwever,  show  that  the  separate  estate  of  the 
partnera  wonld  not  pass  nnder  the  deed  as  well  as 
the  joint  estate.   It  must  be  so,  for  if  the  separate 
estate  were  not  included  the  assignment  would  be 
had,  as  nnder  the  Act  of  1861  it  must  pass  all  the 
•«state  that  wonld  be  available  in  case  of  bank- 
ruptcy.  We  mnst  construe  these  words,  if  pos- 
sible, so  that  the  deed  can  be  held  to  mean  some- 
thing that  wonld  not  render  it  void.  The  words 
in  question  can  only  take  effect  nnder  Uie  Bank- 
mptcy Act  of  1861,  and  so  they  mnst  either 
pasa  all  the  joint  and  separate  estate  or  the  deed 
■is  voidi   I  am  of  opinion,  thorefore,  that  the  deed 
most  oonrey  all  the  joint  and  leTeral  estate^  ot  it 
would  not  iiaTe  the  eflbot  of  an  assignment  in 
^nnkmptc^ 


Pollock,  B.— I  am  of  the  same  opinion.  The 
words  of  the  deed  sre  amply  suffioieot  to  convey 
all  the  joint  and  separate  estates  of  the  parties. 
They  might,  no  doubt,  be  modiEed  by  some  Act 
of  Parliament,  but  on  referring  to  the  Bankrupt^ 
Act  of  1861,  it  is  perfectly  c^r  that  a  deed  in 
this  form  was  intended  to  have  the  same  effect  as 
an  assignment  in  bankruptcy. 

Judgment  revereei. 

8(di(9tora  for  phuntifCs;  Nioolt  £fon,  »d  Jonea. 
Solicitors  for  defendamts,  Btndton  and  Sons. 


SITTINGS  AT  LINOOLN'S  TSN. 
Nov.  23  and  80. 
(Be£ora  Jaiceb,  LJ.,  and  Baooaxiat  and  Bbax- 
vxix,  JJ.A.) 
Ex  parte  Butt  ;  Be  ilkvjXRACSi.{a) 

BiUof  Bale — Ooimderation — OompouiAdmg  a  felony 
—Past  debt—'PreetiU  adnanuta  enaUs  the  forger 
to  take  up  forged  hiU—Baia  by  hddar  of  biU  of 
soZs — Bwaequent  banhmpky  ojd^tor. 

A.  gave  B.  a  hVi  of  taU  ovtr  ou  hit  property  at 
secttriiy  for  a  poet  debt  of  1001.,  and  also  for  a 
tum  of  lOOZ.  adoaneei  at  the  time  of  the  eaeom- 
tion  of  th^  bUl  of  aaU,  to  snails  A.  to  meet « 
to  wlwiK  he  had  forged  B.'e  name. 

Three  weeks  afttrujcvrde  B.  took  poeeetnon  under 
hie  hW,  of  sale,  and  gold  ihe  property,  and  in  the 
foUowing  vM/nth  A.  toot  abjudicated  a  bankmpt, 
the  alleged  act  of  bankruptcy  being  the  giving 
the  biU  of  saie. 

The  truatee  applied  for  a  dedaraUon  that  the  btll  of 
sale  was  void,  and  for  an  order  that  the  proeeeda 
of  the  aale  ahiwld  be  paid  to  him. 

Held  (reoeraing  the  deeiaion  of  Bacon,  GJ.),  that 
the  advance  of  the  money  to  take  np  ihe  forged 
biU  did  not  amount  to  compounding  a/stony,  and 
that  evm  aaammng  the  tranaaeUon  to  kme  boM 
a  Ugal  miadan&mor,  A.  was  a  party  to  it,  and 
eoaZd  nott^  &s  had  rmnaanad  aobtont,  Aom  rs- 
eovered  proeeeda  of  the  saIs>rom  B.,  and  that 
inatmueh  ae  the  iranaaetion  wot  not  an  offence 
againat  the  banhnmt  law,  ihe  truatee  m  A.'* 
banlarw^  had  no  better  right  to  the  prooeedat 
which  B.  was  therefore  eiUitled  to  retain. 

Qutere,  whether  B.  would  have  been  able  to  recover 
the  money  advanced  to  enahU  A.  to  take  up  Ae 
forged  hUl,  if  he  were  in  the  poaition  of  a 
claimant. 

This  was  an  appeal  from  a  decision  of  &e  Ohief 
Judge  in  Bankruptcy. 

The  hearing  in  the  conrt  below  is  reported  auh 
nomine.  Ex  parte  Oaldecoii ;  re  Jfople&adtt,  anio, 
p.  172,  where  the  facts  of  tiie  case  are  sufBdenlly 
set  oat 

The  GhieE  Jndge  held  that  tba  hill  of  sale  haraiff 
been  giTSuinconaiderayonof  apaMtdebt,andwit£ 
the  intention  of  oompoanding  a  telony,  was  ntterly 
vend  vod  an  aet  of  bankmptoy,  and  accordingly 
ordered  the  holder  of  the  bill  of  sale  to  rafimd  the 
prooeeds  oi  nle  of  the  goods  comprised  in  the  bill 
of  sale. 

Prom  this  decisiai  the  holder  of  the  bill  of  sale 
appealed. 

Uaivr,  Q.O.  and  E.  0.  Crump,  fbr  the  appeUant. 
—The  Chief  Jndge  held  that  the  bill  of  sale  was 
void  because  it  was  given  with  the  intontion  fd 
oompoondiog  a  fehmy.  There  waa,  however,  no 
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compooiidiDe  of  a  felony  here  on  the  part  o{  the 
appellant.  In  Waliaee  v.  Hardaere  (1  Camp.  45), 
where  an  indorsee  of  a  forged  bill  of  exchange 
delivered  np  the  forged  bill  to  the  forger  and 
received  from  him  in  lien  ot  it  a  bill  accepted  bj 
another  person,  Lord  Ellenborongh  said :  "  If  any 
bargaining  conld  be  shown  here  to  stifle  a  proseoa- 
tion  for  a  criminal  act,  the  action  certainly  conld 
not  be  maintained ;  but  otherwisef  the  mere  snb* 
etitntion  would  not  invalidate  the  plaintiff's  (the 
indoreee's)  right  to  recover  against  the  acceptor  of 
thiB  (the  second)  bill."  lu  Ketr  v.  Leeman  (9  Q.  R 
N.  S.  396)  Tindall,  O.J.  says :  "  Indeed  it  is  very 
remarkable  what  very  little  authority  there  is  to 
be  fonnd,  rather  consisting  of  dicta  wan  decisioui, 
for  the  principle  that  any  compromise  (rf  a  mu- 
demeanor,  or  indeed  of  any  public  offence,  can  be 
otherwise  than  illegal,  andai^  promise  fbimded  on 
SQch  a  consideration  otherwise  than  void.  If  the 
matter  were  res  iniegra  we  should  have  no  doabt 
on  this  point.  We  have  no  doubt  that  in  all 
offences  whioh  involve  dami^s  to  an  injured 
party,  for  which  he  may  maintain  an  action,  it  is 
competent  for  him,  notwithstanding  they  are  also 
of  a  pablic  nature,  to  compromise  or  settle  his 
private  damage  in  any  way  he  may  think  fit."  But 
even  if  this  is  a  case  of  compouoding  a  felony,  the 
money  having  been  actually  repaid  to  the  appel- 
lant by  means  of  the  sale  of  the  property  com- 
jDKrised  in  the  bill  of  ralfi,  it  cannot  be  reoovered. 
They  also  cited 

WiUitma     Boyley,  U  L  T.  Bsp.  K.  S.  808 ;  L.  Bip. 

lE.*I.200i  — ^  .  i» 

At  parti  Amoldj  B»  might,  85  L.  T.  Bm.  N.  &  21 ; 

I..Bap.3Ch.D.70; 

Be  Oez,  Q.G.  and  BoUamd,  tot  the  reBpondeot. 
—The  bill  of  sale  was  void,  being  a  perfect  bribe 
to  induce  the  appellant  to  oomponnd  a  felony. 
This  is  a  dear  case  of  misprision  of  felony  within 
the  definition  given  by  Lora  Westbury  in  Williams 
V.  Bayley ;  "  "niat  was  a  case  when  a  man,  instead 
of  iMrfonning  his  public  duty,  and  giving  iafor- 
mation  to  the  public  authorities  of  a  crime  that  he 
was  aware  of,  concealed  his  knowledge,  and,  further, 
converted  it  into  a  source  of  emolument  to  him- 
self." That  is  precisely  what  the  appellant  did 
here.  See  also  definition  of  misprision  of  felony 
in  3  Bnssell  on  Crimes,  4th  edit.  194.  They  also 
dted 

CoUint  T.  BloKtam,  2  WUs,  341 ; 

Bi^rnion  Joint  8toek  Batik,  14  £r.  Ch.  Bep. 

MtUo",  Q.G.  in  reply.  [Jaxes.  L.J.— Suppose 
the  case  of  a  loan  of  money  to  enable  a  former  to 
take  up  a  forged  bill.  Could  the  lender  maintun 
an  action  to  recover  the  money  F]  Perhaps  not. 
But  we  are  not  in  that  position,  for  we  have 
recovered  the  money,  and  the  maxim  applies,  In 
pari  delicto  mdior  est  conditio  potsidentis*  He 
cited 

Mn parte Bteii  Re Tweddell,  26 L.  T.  Sep.,  NS. 586 ; 
£.        14  Eq.  0B6> 

Cvr.  adv.  wit, 
Nov.  30. — Jakes,  L.J.  now  delivered  the  follow- 
ing written  iiulgment  of  the  court :  The  appellant 
eomplaiM  of  an  order  of  the  Chief  Judge  by  which 
he  ma  ordered  to  pay  to  ttie  trostee  of  the  bank- 
TiaUsy  the  prooeeds  of  certain  goods  seiaed  and 
BOld  hy  him.  They  were  so  seised  and  sold  under 
a  lull  of  sale  duly  reoistered  1^  whiidi  the  goods 
had  been  assigned.  The  consideration  for  tu  biU 
of  sale  WW  lOOI.  then  advanced,  and  1001.  pr«- 
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vioQsIy  due.   It  is  not  questioned  that  the  1001. 
WB8  so  previously  due  and  that  there  was  reslly 
and  truly  advanced  the  further  sum  of  lOW.  The 
right  of  the  appellant,  which  on  this  short  state- 
ment of  ^ts  would  seem  unquestionable,  is  im- 
peached  on  the  following  ground :  Before  advanc- 
mg  the  second  1001.  the  lender  had  received  from 
the  bankrupt  a  letter  in  the  most  piteous  terms, 
informing  him  that  a  bill  was  becoming  due  at  a 
banker's,  which  bore  the  signature  fonred  of  the 
lender,  and  that  the  banker  would,  on  dishonour 
of  the  bill,  of  course  apply  to  the  latter,  which 
would  lead  to  a  discovety  Ot  the  crime  with  al)  its 
consequeaooB  of  punishment  to  the  fwger,  and 
mitt  to  himself  and  his  family.  In  the  same  letter 
he  offiared,  if  the  advance  were  made,  to  ein 
security  for  that  as  well  as  for  the  previous  debt 
Ifoved  by  this,  the  appellant  lent  the  money,  which 
was  applied  in  taking  up  the  bill,  and  the  secaiity 
was  ^ven  as  promised  for  that  advance  and  m 
previous  debt.   The  Chief  Judge  was  of  cpioitm 
that  the  lending  of  the  money  under  those  circom- 
stances  was  such  a  violation  of  public  poUcj 
as  to  taint  and  avoid  the  whole  security,  and 
to  make  it  impossible  to  allow  the  i^pellant 
to  retain  the  proceeds  of  it,  although  actually 
realised  and  received  by  him.  If  the  appellant  had 
beeb  plaintiff  or  claimant,  he  certainly  would  have 
beei^  in  a  very  difiionlt  position.    It  was  not  oom- 
poundiug  a  felony,  it  might  perhaps  not  have 
oeen  strictly  a  misprision  m  felonyt  bat  it  was  a 
bansaotion  which  was  iufmded  to  remit  and  did 
result  in  preventing  the  disoorery  <tf  a  Mony.  and 
^tting  into  Hba  criminal's  own  hands  Uie  most 
important  ;nece  at  evidenoe.  It  is,  however,  not 
necessary  to  express  any  actual  jodgment  on  how 
the  case  would  have  stood  if  the  appellant  had 
been  plaintiff.  Bat  there  is  another  considnratiDo, 
whioh  appeura  to  ns  snffiraent  to  disprae  of  thi* 
case.   If  there  was  a  legal  misdemeanour,  the 
hankmpt  wus  a  part^  to  it,  and  In  pari  delicto 
melior  est  conditio  possidentis  out  defmdentia.  The 
bsAkmpt  oonld  nob  have  recovered  back  the  pro- 
ceeds ot  the  sale  of  the  goods,  and  his  traatee  can- 
not be  in  a  better  positicn  than  the  bankrupt.  If  the 
hankmpt  had  repaid  the  loan,  the  trustee  could 
not  recover  it.  If  the  bankrupt  had  actually  givoi 
money  as  a  bribe,  or  parted  with  property  tor  any 
other  iU^^  purpose,  nis  tntstee  ooold  not  leoonr 
it  back  any  more  than  hn  oonld  himaelt  nisisnot 
one  of  thecaaes  in  which  the  trustee  in  bankrnrtqy 
stands  in  a  better  position  than  the  bankrupt.  For, 
however  wrong  the  tiansaotaon  may  have  oeen  in 
law,  it  was  no  wrona  against  the  bankram  law; 
there  was  nothing  done  with  intent  to  miiKf  or 
defeat  creditors,  or  to  defraud  anyone^  and  for  aD 

Ettrpoaes  of  the  bankmpt  law  the  bill  of  sale  was  a 
ill  of  sale  for  a  past  debt  and  a  sufficient  present 
advance.  And  except  where  there  is  an  offence 
against  the  hankmpt  law,  or  a^inst  some  law  in 
favour  of  creditors,  the  traatee  u  merely  the  legal 
representative  of  the  debtor,  with  sooh  rights  as 
he  would  have  had  if  not  bankmpt,  and  ne  other. 

Appeal  accordingly  allowed  viA  entis- 

Solicitors  for  the  appellant,  J.  Loli,  agent  for 
3.  W.  E.  Bayley,  Basingstoke. 

Solicitors  for  the  respondent,  Palmer,  Bull, 
and  Fry,  agents  for  B.  Chattdler,  BuSaffUkn, 
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HIGH  COURT  OF  JUSTICE. 

QUBEK'S  BSNCH  DIVISION, 
iron.  16, 18,  and  21. 

Bohkn  v.  Londok  Shau.  Amis  Cohpaxt 

(Limited),  (a) 

Deed — Powers  hereby  granled — Latent  ambiguity — 
IfUenlion  o/partie$ — E^Hahle  relief. 

The  v^iniiff,  in  1868,^  granted  by  deed  lioenee  and 
muhority  U)  u$e  an  invention,  of  which  the  patent 
wae  ve»ted  in  him,  for  breechloading  rijtee,  to  the 
d^endania,  "  yielding  and  paying  unto  ths  licen- 
$or  ihe  royalty  of  one  shilling  for  every  gun,  rifie, 
or  &re«cA  action  manufactured^  produced,  or 
•oZd  under  the  powers  hereby  granted." 

The  exernpiion  of  the  Crown  from  royalties  for  the 
uee  of  patents,  laid  doum  by  Feather  v.  The  Qaeen 
(6  B.  4-  8.  2S7}.  wo*  at  that  time  generaUy 
oMeoedto  emiend  tomtvenement  eomtraaton  ;  but 
Zw  Dixm  V.  Lonwni  Small  Amu  Company 
(lonited)  (L.  Bm,  10  Q.  B.  130,  afierwarde 
et^rmed  in  the  Souse  of  Xiorde)  this  exemption 
VMU  Umited  to  fta  vee  of  the  inmediate  servants 
Iff  A«  Orwm ;  upon  wkieih  ihe  plaintiff  brought 
wit  oeium  to  reeowr  roycdUee  tender  ihe  deed  for 
the  riftet  mamifaeluired  by  the  dtfendante  for  ihe 

 government. 

The  jury  found  (hat  the  defendants  intended  Vie 
deed  should  not  apply  to  government  contracts, 
and  that  the  plainttyjsnew  this  vtas  the  defendants' 
intention,  and  purposely  altstained  from  men- 
tioning the  subject  in  order  thai  they  miglU  he 
bound  contrary  to  their  intention. 

Held,  that  ihs  words  of  the  reddendum  suggested  a 
laUnt  ambiguity  which  admitted  eastrmsie  evi- 
deetee  to  eheiw  the  intmUiont  of  the  partite ;  and 
that  ihie  plaintiff  wnder  the  etrcHttiataHCM  eould 
not  recover. 

Seld  aUo  (per  Codcbwm,  OJ.,  and  Luek,  J.)  thai  the 
eUfendoMii*  were  etUiOed  to  eqmtaUe  relief  Jrom 
tKajplaimUfaOoim. 
TvjB  action  was  tried  at  Wostmiiuter  More  Dm- 
man,  J.,  and  a  Bpedal  jnry  on  the  17th,  18th,  and 
19th  Nor.  1875.  A  verdict  of  S286I.  be.  was 
entered  for  plaintiff  by  direction  ot  the  judge, 
leaTB  being  granted  to  the  defendants  to  move  to 
enter  the  verdict  for  them  if  the  ooort  shoold 
thhik  they  were  entitled  so  to  do  npon  the  facts 
mnd  npon  the  flndinea  of  the  jury,  the  oonrt 
-to  have  power  to  nwce  any  amendment  which 
Chey  shoald  think  oaghl  to  oe  made. 

The  declaration  stated  tliat  on  the  19th  Hay, 
1868,  a  deed  was  made  br  and  between  the  plain- 
tiff on  the  one  part  anil  the  defendants  oi  the 
other  part,  which  said  deed  was  and  is  to  the 
tenor  and  effect,  and  in  the  words  and  figures 
following,  that  is  to  say : 

This  inde&ton,  mads  the  19th  May  1868,  batwasn 
SHohard  Brown  Bodan,  of  XTbIc,  in  lbs  oonnlr  of  Hon- 
xnotttb,  of  the  one  put,  and  the  London  Small 

Arms  OoBipaaj  (Umited),  ot  the  other  pari  Wbereu 
-tba  letten  pfttant  nuntumed  in  the  eohedole  hereto  u« 
Tested  in  the  mid  BiehRTd  Brown  Boden,  with  power  to 
naitt  UoanoBB  therenndar,  and  the  said  Biohard  Brown 
SodsD  has  agreed  with  the  London  Snwil  Amu  Comiiaiiy 
(Umitad),  to  grant  them  a  lioenoe  upon  the  terms  here, 
inafter  mentioned.  Now  this  indartnxe  witne— th  that 
b*  til*  said  KehMd  Blown  Sodeaherdnafter  referred  to 
mm  tba  dotii  hnebgr  gzant  unto  the  wid  London 

Small  Anns  CompuQT  (Limited),  hereinafter  referred  to 

|«>  »sfSiled  liy  IL  W.  IfeffsTus.  »Ht  BsaistenHaw.  . 
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M  the  lioenieee,  and  th^  Boooeesora,  Ucenoe  and  aatho- 
litj  to  lue  the  uid  iaveations,  and  applythe  same  to  the 
man  of ao  tore  of  gnns,  rifles,  and  breeoh  actions,  for  aU 
the  residoe  now  anexiated  of  tiie  sereral  tnms  granted 
by  the  said  letters  patent,  jiddhiB  and  pajjinc  nnto  the 
mSA  hoensor,  his  eseontorB,  admlmettatcn,  and  aasigns, 
the  roral^  <^  Is.  for  ereiy  gun,  rifle,  or  breeoh  action 
mononotnred,  prodooed,  or  gold  nndsr  the  powers  hereby 
granted.  And  also  yielding  and  paying  for  every  vsar 
(if  any)  daring  fhs  oontinoaaoe  of  this  lioenoe  in  whioh 
the  lioMisoss  shall  mannfaotore,  prodaoa,  or  sell,  ncder 
the  said  powers  a  less  number  than  10,000  guns,  nfles,  or 
breaoh  aotions,  a  farther  and  additional  royal^  of  6d.  for 
every  gnn,  rifle,  or  breeoh  action  eo  maaofaccnred,  pro- 
dooed, or  sold,  m  aaah  year,  saoh  ssTwal  rc^alties  to  bo 
payable  at  ttie  times  and  in  manner  and  sabjeot  to 
the  redaction  hereinafter  provided.  And  the  Uoenseea 
for  thwnaelves  and  their  snooeasors  hereby  covenant 
with  the  liaenaor,  his  ezeoators,  adnunistratora, 
and  asaigas  as  ndlows,  riz.i  That  the  Uoensees 
will  daring  all  the  oootinnanoe  oi  thia  Uoance  paj 
to  the  lioensor,  Mb  exeoatore,  administraton,  ot  assigns, 
the  said  yearly  rant  of  Is.,  or  nch  redooed  som 
as  may  be  then  pi^ble  for  every  gnn,  rifle,  or  breeoh 
action,  mannlaatiLred,  prodooed,  or  sold  ondar  the 
powers  hereby  granted,  ud  will  make  snuh  payisants 
within  twsnty  days  after  thp  expiration  of  every  qoarter, 
the  first  Qoarter  to  be  considered  as  terminating  on 
Slst  March  1S68;  and  that  the  licensees  will  also  dozing 
all  the  oontinnance  of  this  license  psj  to  the  Uoeasor, 
his  •xeentors,  administrators,  or  asmgns  for  every  yw, 
if  any,  daring  the  ocmtinnaaoe  of  this  liomse  in  whioh 
the  lioensees  shall  mannfaotore,  produce,  or  sell,  under 
the  powers  hereby  granted,  a  Iraa  number  than  10,000 
gang,  rifles,  or  breeoh  aotiona,  a  farther  additional 
rciyaliy  of  6d.  for  erery  gun,  rifle,  or  breecdi  action  so 
manufactured,  ptodnoed,  or  sold  in  Book  year,  and  will 
make  such  last  named  paymsnts  within  twenty  days 
after  the  81st  Dee.  in  any  Hoidi  year;  and  wfll  dnnng  the 
oonthraanoe  of  this  Uoease  fnznish  the  lioensor,  his 
exeont(»s,  administrators,  Mr  assigns,  within  ten  days 
after  the  expiratii»  ot  aaeh  qoarter  with  a  statement  to 
be  verifled.  If  rsaaized  by  statBtovT  declaration,  oC  all 
gone,  nfles,  and  neadi  actions  prodooed  ox  etHA  daring 
sack  preceding  qoarter,  and  will  keep  nn^tw  books  con- 
taining tme  and  oorreot  numbers  of  all  guns,  rifles,  and 
breeoh  actions  piodnoed,  manoftwtared,  or  sold  nndar 
the  powers  si  this  liosnss,  andfunishedeztaaatsthm* 
from  to  the  Ueensor,  Us  eaceontors,  admloisttators,  or 
assigns,  and  permit  him  or.tham  at  all  reasonable  times  to 
ooBipare  them  with  the  original  books,  and  to  have  aooess 
thanto,  and  will  make  all  gons,  rifles,  and  breaoh  aotiona 
ol  good  materials,  and  lo  a  good  and  workmanJifce 
manner,  and  mark  the  same  wiut  such  mark  and  in  sudt 
manncff,  as  the  lioenaor,  his  exeoators,  administrabns,  or 
assigns  may  Require,  and  will  not  question  nor  dispute 
in  any  way  the  validity  of  the  said  letters  patent.  And 
that  the  lioensses  will  on  all  oootsitmB  rendisr  all  reason- 
able assistance  in  saj^orting  the  validity  of  the  -said 
letters  patent,  and  will  give  without  delay  to  the 
lioensor  his  exeont«ns,  admin^trators,  or  assigns,  infor- 
mation of  any  infringemott  of  1^  sud  letters  patent 
which  may  come  to  the  knowledge  of  the  lioensees,  and 
that  the  licensees  will  not  make  any  assignment  of  the 
license  hereby  granted  withoot  the  consent  in  writing  of  the 
liosuaor,  his  szeoators,  administrators,  or  assigiu  first  had 
Hid  obtainad,  and  will  not,  withoat  the  oonsntt  of  the 
licensor,  his  exeontors,  administrators,  or  assigns  ose  or 
apply  any  alteration  or  modification  whioh  shall  be  iojn- 
rioos  to  any  gans^  rifles,  or  breeoh  aotiona  made  under  or 
by  virtue  of  the  said  letters  patent.  Providedalwaystbatlf 
thelioansees  shall  &il  to  pay  the  n^lUes  hereby  reserved, 
co-to  perform  the  ocveaantii  herein  contained,  it  shall  be 
lawful  far  the  lioensor,  his  encntras,  adminisfaators,  or 
aasi^  to  revoke  the  lioenoe  hereby  oreated  hj  six  months' 
notice  in  writing,  snoh  termination  not  to  prevent  the 
rights  of  the  liomiBor  as  rsspeots  dalmfor  rc^ties  due, 
and  the  liorasorfor  hims^,hiaexeonton,adminiBtrators, 
or  asRigna  hereby  oovenanta  with  the  liosnsees  and  their 
successors  that  notwithstandii^  anr  ftot,  deed,  matter,  at 
thing  done  or  committed  by  him  to  we  oooteanr,  the  Boei^ 
Bor  Ess  good  right  to  grant  the  Bosnss  hereby  oreatsd* 
thattheuceuseesmayiA  all  times  daring  the  oootinnanoe 
ci  thia  lioonsspeaoeaSly  and  quietly  enjoy  the  same  wichout 
any  distorfaaaos  or  hiadraaoe  by  OT  on  the  past  ot  the  lion- 
sqr,  his  exeontcns,  admfadsti^^^g^^pQn^^t^ 
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<ihiiiibig  ^7,  ihroQ^,  or  ander  him,  and  also  that  he,  the 
said  UceDBor,  his  execntora,  admiiuBtrators,  and  aMtigat 
will,  at  his  and  their  own  expenK,  oommeiioe  all  neoeo- 
nzy  actions  and  anits  aninet  tjtj  p«rscui  or  oompaniea  who 
abaJl  infringe  the  said  letters  patent,  and  pnweGate  the 
same  with  a  view  of  prerenting  snch  inJbringement,  and  also 
that  in  case  the  said  licensor,  his  execntors,  admuustra- 
tors  or  assigns  abaU  grant  any  license  nnder  tiie  said 
'Englidi  patents  for  the  said  inTentions  to  any  other 
person,  firm,  or  oompanT  except  the  Rrttiih  government 
and  Thomas  Wilson^  <tf  Birmingham,  gwuDaker,  ar  shaU, 
■o  long  as  he  and  his  exeontors  or  ai&iiBiBtratars  is  and 
are  the  pn^rietors  of  sut  foreign  patents  or  patent  for 
the  invention  oamprised  m  the  letters  patent  speoiSed  in 
the  sohednle  hereto  grant  any  lioenoe  under  snoh  foreign 
patents  or  patent  to  any  other  person,  Ann,  or  oompoaj, 
exomt  a  hoenae  or  artaogement  with  any  foreign  goren* 
meat  for  the  nse  of  tb«  patent  in  their  own  ooimtry,  at  a 
smaller  nmlty  or  reduce  any  royalty  nnder  any  existing 
or  fatore .  ucenoe  nnder  En^lsh  or  foreign  patents  to  a 
smaller  snm  than  that  for  the  time  being  payable  by 
Tirtne  of  these  presents,  then  the  said  roTalty  pajable 
under  this  license  shall  be  (either  pennaaenUy  or  tar  the 
ismponuT  occasion,  as  the  case  may  be)  rednoed  to  ttw 
lowest  snm  payable  nnder  any  sooh  lioenoe  granted  to 
any  other  person,  firm,  or  con^iany,  the  oircnmstanees  in 
•n  cases  oeing  simihkr.  In  witness  whereof  the  said 
Londoa  Small  Azma  Oonmaar  (Umite^  hava  herennto 
afflxed  their  oommon  seal  and  the  said  BuAazd  Brown 
Aoden  hatii  herennto  set  Us  hand  aad  seal  Him  daj  and 
year  flxst  before  written. 
.    The  sohednle  above  referred  to : 

Letters  patent,  dated  Zlst  Jone  1862,  Ko.  1828,  to 
Francois  Engene  Schneiderand  Jacob  Snider  for  impiove- 
.ments  in  the  constrnotion  of  breechloading  fire  anus. 

Lettvs  patent  respeottvely  dated  5th  Kov.  1864,  No. 
2741 ;  afttd  Nov.  1864,  No.  2912  ;  aist  Jan.  1865,  No. 
186;  5th  Sept.  1866,  No.  2275,  to  Jaoob  Snidw  for 
fmprorcments  in  the  ua&niaatue  of  bzeeidiloading  fize 

The  dedaration  proceeded  to  allege  the  per- 
formance by  the  plaintiff  of  all  cooditioiis 
precedent  necessary  to  entitle  him  to  the  per- 
forniance  fan^  the  defendanLa  o£  the  covenants 
of  the  said  deed,  and  further  alibied  the 
following  hreaehes  of  oorenant:  Non-payment 
oi  royalties  due  and  payable  under  the  deed; 
lailure  to  fnmish  the  phintiff  irithin  ten  days 
-after  eadi  cparter  with  •  statemeDt  of  all  guns, 
lifies,  and  breech  aotions  prodaoed  or  aold  daring 
-Biich  preceding  quarter;  failure  to  keep  proper 
ImmIm  of  ^ns,  Ac.,  prodnccd  or  sold  under  the  said 
Boense;  failure  to  fbmish  the  plaintiff  with  extraote 
from  such,  books ;  and  refiualto  permit  the  plain- 
tiff to  hare  aooesa  to  snob  books. 

The  declaration  also  made  a  ainular  claim  fay 
omute. . 


The  defendants  pleaded  to  the  first  cotmt,  ez<wpt 
as  to  SSI,  15«.,  firstly,  nan  at  factum ;  secondly, 
denial  of  the  bieacheB;  thirdly, releaseand  discharge 
4or  good  oonsideration ;  fonithlT,  as  a  dd»noe  on 
eqnitable  grounds  that  before  and  at  the  time  of  the 
making  of  the  said  deed  it  was  intended  and  agreed 
between  the  plaintiff  and  the  defendants  that  the 
said  deed  and  the  covenants  therein  contained, 
and  the  license  to  be  thereby  granted,  and  the 
TOTalties  thereby  reaerred,  and  t£e  terms  and  cob- 
dmons  therein  set  forth  should  not  affect,  ai^ly, 
or  extend  to  any  gun,  rifle,  or  breech  action  to  be 
mauafac tared  or  product  for  or  sold  to  the 
Brilieh  Goremment  the  defendants,  and  the 
delmdaats  aud  that  tlie  aaid  deed  ma  by  tin 
mtual  ndstake  of  the  pluntilE  and  delsndanti 
wepared  and  executed  as  in  the  declaration  men- 
Bcmed  c<mtrai7  to  the  true  intent  and  meaning 
of  the  partiea  theretf^  so  as  to  a£bct»  apidy,  and 
eoteiMl  to  all  and  every  gun,  rifle,  or  breecn  action 


'  nlan^foct□red,  produced,  or  sold  by  the  defendants, 
&nd  the  defendants  said  that  the  defendants'  alleged 
broaches  of  covenant  and  the  plaintiff's  causa  of 
action  in  respect  thereof  herein  pleaded  to  related 
wholly  to  certain  guns,  rifles,  and  breech  actions 
manoiactored,  produced,  and  sold  by  the  defen- 
dants for  and  to  the  British  Government,  and  that, 
save  aa  aforesaid,  and  save  as  regards  the  last 
mentioned  gnus,  rifles,  and  breech  actions,  the 
terms  of  the  said  deed  have  been  performed  and 
fulfilled  by  the  defendants,  and  the  defendants  aud 
that  the  pliuntiff  was  ineffuitable  in  takiiig  advia- 
tage  of  the  form  of  the  laid  deed  to  maintain  diis 
action,  and  to  make  the  defendants  liable  in 
respect  of  gan8,'zifie8»  and  Imech  aclaona  mnni- 
&otured  and  prodaoed  for  and  sold  to  the  British 
Government,  and  to  treat  the  safd  deed  as  appli- 
cable thereto  contrary  to  good  Caith  and  the  tne 
intrait  of  the  said  parties.  The  defendnta  also 
pleaded  to  the  residue  of  the  declaration,  exoept  ai 
to  58!.  15«.,  fifthly,  never  indebted ;  sixthly,  pay- 
ment; and  to  so  much  of  the  dedaration  not 
before  pleaded  to,  seventhly,  payment  into  court 
of  b8L  158. 

The  jury  were  directed  upon  the  evidence  and 
corresptmdence  to  find  the  truth  or  otherwise  of 
the  4th  plea;  and  in  case  they  concluded  Uut 
any  part  of  it  bad  nob  been  proved,  they  were 
directed  to  aoswer  certain  questions  submiited  to 
them. 

The  jury  found  the  fbltowing  verdict : — That  it 
ma  the  intenttm  of  the  defeniknta  that  tlw  cora- 
Hants  in  the  deed  ahonld  apply  only  to  tha  Bwnu< 
faofeorlDg  and  conTeraicm  of  rifles  exelniive  of 
those  mtuiu&ctared  and  converted  for  the  Gorem- 
ment; that  the  plaint  did  at  the  time  of  the 
execution  of  the  deed  know  that  each  -was  the 
defendants'  intention,  and  purposely  abstained 
from  meotioning  the  anhjeot  in  order  that  th^ 
might  be  bound  contrary  to  their  intmtioti ;  that 
the  defendants  at  the  time  of  the  exeonticm  of  die 
deed  believed  that  rifles,  the  subject  at  the  plain* 
tiff's  patent,  could  be  manufactured  and  oamrted 
for  the  Government  without  license. 

They  also  found  that  no  part  of  the  4tb  plea 
was  proved,  except  that  the  alleged  bxeaahes  of 
covenant  by  the  aefendauta  related  wholly  to  the 
work  done  by  them  for  the  British  Qoremment. 

On  the  23rd  Nov.  1875,  Sir  S.  JoMtet,  Q.C.,<» 
the  defendants  behalf,  obtained  n  role  wiai  ealtuig 
upon  the  plaintiff  to  show  oanae  vlqr  the 
obtainedin  tbia  oauae  should  not  be  sefc  aaide  aad 
a  verdict  entered  for  the  defendants  instead 
thweof  purauant  to  leave  reserved  by  the  lesnied 
jud^e,  on  the  ground  that  upon  the  fijidings  ti. 
the  lury  and  the  facta,  the  defraidanta  are  entitled 
to  tue  verdict ;  the  court  to  have  power  to  order 
any  amendment  of  the  {Readings  wh^  m^y  be 
proper  and  necessary  to  raise  the  defence  Coanded 
upon  such  findings  and  facta ;  or  why  a  new  trid 
should  not  be  had  between  the  partiea  on  the 
ground  tiiat  there  was  misdirectioa  on  tbe  part  of 
the  learned  judge  iat  telling  the  juzy  that  tais  Irae 
meaning  of  the  4th  plea  was  to  the  effect  that  Aa 
parties  intended  that  the  deed  should  cantan  a 
olaoae  exolndiss  the  Govemmcat  rifles,  aad  that 
such  clause  haa  been  omitted  by  mutual  mistake; 
and  also  in  telling  tham  ihati  in  order  to  eetabtiah 
the  allegation  in  the  |daa  that  it  mm  ao  int  Milwd 
and  agreed  between  the  plaintiff  and  dafandwit^ 
it  was  necessary  that  the  plaintiff  and  deAndants 
should  have  been  ad  vievs.and  B^nld  haiaJBinta- 
Digitizea  byVJUDVlC 
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lily  intended  chat  the  deed  ehoold  nob  apply  to 
Gtmmmuifc  rifles. 

The  role  me  aivaed  on  the  16^,  18th,  and  21st 
KoT.  1876. 

The  Miormiy-Ckneral  (Sir  J.  Holker.  Q.C.). 
Admt,  Q.C.,  aaO.  Jfoovry  for  the  plaintiff,  afaowed 
oiDse. 

Sir  S.  Jamtt,  Q.G.,  Watkin  WtOiamt,  Q.C^  and 
Jl  C  itotihew  for  the  defendanta,  aaf^ported  tiie 
laid 

Tbs  bets  as  a^ipeared  from  the  eridnioe  and 
the  ootraepcmdenoe  and  the  aranments,  sofiBotently 
^ipear finxm  the  jadgments  oithe  ooort. 

CocauiN,  C.J.— I  ant  ctf  opinion  that  oar 
jndgment  sfaonld  be  for  tiie  defendante.  ^e 
action  was  brought  to  reoorer  a  sum  of  money 
alleged  to  be  dae  under  a, deed,  in  irhiob  the 
de&odante  ooTSmuited  to  pay  certain  royalties  for 
every  gnn  altered  \tj  them  in  a  manner  patented 
by  the  pluntiff,  the  conaideratioa  for  uie  oove- 
saot  being  the  pluatifiTa  hoence  to  the  defendants 
to  nae  the  patent.   Koir,  nndoubtndly  the  terms  of 
the  lioenoe  are  general,  and  primdfaeie  they  mast 
lie  taken  to  imdude  the  alteration  of  all  gana,  and 
the  jHjment  oT  royalfy  for  any  use  A  the  in- 
Tention.    That  is  the  nrst  preeomption  on  the 
deed,  bvi  npon  mora  dabukd  inTectigation  of  its 
danaeB  ve  find  that^  althongh  the  lioeoRe  throngh< 
oat  is  general,  there  are  woroa  of  a  more  restricted 
Beose  with  regard  to  the  payment  of  royalties ; 
"Yieldmgandpaying  onto  the  said  licensor,  his 
siecntors,  admmistrators,  and  assigns,  the  royalty 
of  la.  for  evenr  gun,  rifle,  or  breech  action  mann- 
lactored,  prodnoed,  or  sold  under  the  powers 
hereby  granted."    Similarly  the  first  corenant  of 
chs  licensees',  which  is  to  pay  the  said  yearly  or 
other  rent,  is  also  expressed  to  be  in  the  very  same 
words.    "  Under  the  powers  hereby  ^;ranted  "  aro 
words  which  must  have  some  signification,  and 
may  wall  bear  a  restrictivo  interpretation  upon 
the  general  use  e  ran  ted  by  the  licensor.  These 
mras  rnnat  refer  to  some  limitatim  of  the  articles 
aamifactimd  by  tlia  defendants,  and  it  does  not 
^ipear  to  be  required  that  they  should  pay  a 
royalty  apwi  all  the  weapons  to  which  they  might 
apply  the    phm^tifi's  patented  process.  How 
are  we  to  determine  what  this  restriction  was  to 
he^  udhow  are  we  to  explain  the  words  "  under  the 
poirers  hereby  granted  P"  The'deed  itself  does  not 
show  what  is  the  limit  of  the  powers  granted,  and, 
therefore,  I  consider  that  we  have  on  tho  face  of 
it  a  latent  ambiguity  which  requires  extrinsic 
eridenoe  to  show  what  was  the  intention  of  the 
'  parties.   We  may  look  to  the  circumstances  under 
which  the  deed  was  executed  to  explain  what  use 
of  the  lioenoe  would  be  within  and  what  beyond 
the  powers  granted  by  the  deed.   These  ciicum- 
stances,  npon  the  evidence  before  us,  are  simple 
and  inoontroverUble.   In  the  year  1868,  when  the 
dasd  was  executed,  tiun  was  a  general  belief, 
desriy  shared  by  the  parties  ooncemed,  that  the 
Oovenunent  wa*  entitled  to  nse  any  pa.tent  process 
without  pavmont  of  royalty,  not  only  in  their  own 
workshops  but  even  in  respect  of  goods  obtained 
hj  them  from  independent  contractors.   This  was 
pninly  the  impretsion  of  the  parties  to  this  deed ; 
lor  we  find  the  phuntifE  before  this  time  in  corre- 
ipondence  with  the  Government^  in  order  to 
support  his  claim,  to  be  rewarded  as  a  matter  of 
bobn^,  and  not  of  right,  for  the  use  of  his  inven* 
facm  bgr  the  foventmeut  and  their  contraotws,  and 
he  snbiioqwsnt^  obtanwd  15,0002.  aooordingly. 
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It  appears  slso  from  the  commencement  oE  the 
correspondence  between  plaintiff  and  defenduits, 
that  the  right  to  use  the  mvention  for  the  govom- 
meat,  without  payment  of  royalty,  had  been 
already  axvoised  by  the  defendant  and  was 
admitted  by  the  plaintafE.  I  do  not  wish  to  posh 
this  fact  furthsr  than  it  deserves,  hot  it  seems  to 
Bifi  material  fbr  tiie  oonsideration  <tf  ths  footii^ 
on  whicii  the  parties  entered  into  Uie  oorenants 
oont^ned  in  tna  deed.  In  the  first  letter  of  Hho 
defendants'  managing  direotor  to  tho  proprietors 
of  the  Snider  Patents,  dated  2nd  Oct  1866,  in 
which  inqmriss  are  made  as  to  the  terms  on  which 
licenses  would  be  granted,  the  plaintiff  was  in- 
formed that  "  tins  ounpany  has  at  present  a  large 
contract  for  converting  Enfield  rifles  for  we 
English  Government,  but  as  soon  as  this  is  com- 
pleted, they  will  be  prepared  to  soanufactore 
brea&hloading  arms  on  a  large  scale  on  the  inter- 
olumgaable  principle,  and  if  your  terms  are  mode- 
rate, we  should  hope  to  do  a  large  and  profitable 
business,  to  our  mutual  advantage."  As  plainly 
as  a  man  can  speak,  the  defendants  here  say  they 
are  entitled  to  immunity  from  rt^altiee,  and 
require  no  lioenoe  for  the  use  ot  this  patoat  so 
long  aa  thOT  ate  oarrring  out  a  Oovemment  ooa- 
traot,  bat  uey  m  wilmig  to  make  an  arrangement 
to  eoafale  them  to  mannfaotitre  for  other  pw- 
ohaaera.  So  the  plaintiff  fhUy  admits;  for  his 
agent  writes,  in  answer  to  that  letter,  tm  the  6th 
Oct.,  "  We  have  not  yet  completed  our  arrange- 
menta  as  regards  the  licenses,  &e.f  and  as  I 
understand  yon  will  not  be  in  a  position  for  some 
time  to  oome  to  manofaoture,  and  I  conclude 
will  be  engaged  exclusively  in  Government  cm- 
tracts  for  several  months,  there  will  be  time 
to  oonsider  the  c^ject  of  an  arrangement  with 
yon."  ^e  jury  have  found  as  part  of  their 
verdiot  that  the  defendants  entered  into  the  con- 
tract under  the  belief  that  this  was  their  position, 
and  also  that  the  plaintiff  at  the  time  well  kopvit, 
and  pnrposely  abstained  from  mentioning  the  snb- 
jert  in  order  iJiat  they  might  be  hound,  if  ths  law 
wonld  allow  it,  oontiary  to  their  intratioii.  Bat 
the  plaintiff  now  says  that  this  belief  wm  not 
mutaal,  for  he  reserved  in  his  own  mind  an  inten- 
tion that  if  anybody  should  again  raise  the  qoee- 
tion  decided  in  Feather  v.  The  Qussn  (6  B.  &  S. 
257),  and  if  that  decision  should  be  overruled,  or 
limited  as  it  has  recently  been  in  Diston  v.  London 
SmaU  Arms  Go.  Limited  {h.  Kep.  10  Q.  B.  ISO; 
on  appeal  L.  Bep.  1  Q.  B.  Div.  3844and  in  House 
of  Lords  not  yet  reported),  then  he  should  avail 
himself  of  any  farther  right  which  such  an  altera- 
tion in  what  was  si^tposed  to  be  the  law  might 
give  him,  and  take  advantage  of  the  defendants' 
mistake  in  his  favoor.  Cau  this,  however,  be  done 
consistently  with  law  or  equity  ?  Certainly  not 
according  to  equity,  and  I  hope  not  even  upon 
the  more  stringent  principles  of  law.  The  true 
view  of  this  contraot  I  take  it  is  that  the  deed 
must  be  read  and  construed  according  to  the  real 
intentioiL  of  the  parties  at  the  time,  uid  we  must 
so  interpret  the  defendants'  liability  as  to  restrict 
it  to  Uie  meaning  of  the  deed  which  the  extrinsio 
circnmstanoes  compel  us  to  give  it.  There  is  also 
a  further  doctrine  well  known  and  recognised  in 
courts  of  law,  that  if  one  man  stands  by  and  allows 
soother  tj  undertake  a  liability  or  to  alter  his 
condition,  betu;  induced  thereto  by  a  belief  in  his 
consent,  the  first  man  cannot  afterwuda  tnzm 
nmnd  and  claim  an  KLvBnlB^ii^Mi^ika^i@#IC 
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have  obtained  but  for  bis  own  conduct  in  the 
matter.  Here  the  plaintiff  made  no  objection  to 
the  terms  npon  which  the  defendants  were  sapply- 
ing  the  Qovemment  with  rifles,  withoat,  as  thej 
tbougbt.  incurring  any  royalties  for  the  use  of  the 
patent.  If  they  knew  they  would  faava  had  to  pay 
ft  slulUng  an  arm  to  the  patentee  for  conTeruon 
of  Qovemment  Hfies,  they  would  have  protected 
themselves  by  some  equivalent  advantage  in  their 
contract.  Eren,  therefore,  if  the  plaintifi'  knew 
at  the  time  of  their  liability  to  him,  he  cannot 
now  turn  round  upon  them  and  claim  it.  It  would 
be  consistent  with  neither  justice  nor  equity  that 
he  should  be  able  to  do  so,  and  we  are  of  opinion 
npon  the  point  reserved  that  the  findings  of  the 
jurv  and  the  facts  of  the  case  constitnte  a  good 
defence  to  the  action,  and  the  Twliot  mask  be 
entered  for  the  defendants. 

Heixob,  J. — I  am  of  the  sune  opinion.  When 
this  case  was  first  before  ns,  the  reservation  the 
judge  was  imperfecAlf  nndwstood,  and  I  tfaonght 
it  was  a  mere  (jnestion  of  the  respective  know- 
ledgo  of  the  parties  as  to  their  legal  poBiticm.  But 
the  findiags  of  the  jary  and  the  evidence  present 
a  very  di&rent  aspect  of  the  oase,  and  a  cwefal 
consideration  of  the  deed  shows  ttut  the  question 
reallT  is  whether,  as  to  the  arms  in  respect  oi 
which  the  pUuntifis  ma.ke  this  claim  for  royidties, 
Uie  process  has  been  used  by  the  defendants 
under  the  powers  granted  by  the  deed.  The 
licence  is  worded  generally,  but  the  reddendum 
limits  the  payment  of  royalty  to  weapons  "njanu- 
iactured,  prodnoed,  or  sold  under  the  powers 
hereby  granted."  Here,  then,  is  a  latent  ambigaity, 
and  we  have  to  discover  what  it  means.  The  evi< 
deuce  shows  that  the  parties  were  contractuig  on 
the  authority  of  FetUher  v.  The  Queen,  and  be* 
lieving  that  dedsion,  which  exempts  the  Grown 
from  requiring  any  liceoc  >  for  the  use  of  patents, 
to  apply  to  the  nse  of  snoh  patents  by  contraotors 
for  the  government  as  well  as  hy  the  government 
itself.  Th»  plaintiff  applied  to  the  government 
for  a  reward  for  the  nse  of  his  patent,  and  actaally 
recdved  a  oonsiderable  amount  on  the  supposition 
that  no  royalties  could  be  recovered  t!Knn  tbe 
government  or  their  contractors.  That  unonnt 
was  undoubtedly  received  nob  merely  as  »  gratmtry 
for  the  invention,  but  a  price  for  the  use  of  the 
patent,  so  that  the  plain^ff  if  he  recovered  here 
would  be  obtaining  payment  twice  over.  I  think 
the  defendants  are  entitled  to  judgment  on  the 
intentions  of  the  parties  to  the  deed,  and  on  the 
propsr  interpretation  of  its  provision.  I  rely  on 
this  ground  only,  without  sayinganything  i^ut  the 
application  (rf  oases  concerning  estt^pel  to  which 
the  Chief  Jastioe  has  referred. 

Lush,  J.— I  am  of  the  same  c^nion.  The  fbrm 
of  the  reddendum  suggests  that  the  parUes  in- 
tended some  limitation  to  the  payment  of  royalty, 
and  as  no  such  limitation  is  to  be  fbnnd  npon  the 
face  of  the  deed,  it  lets  in  extrinsic  evidence  to 
show  the  circnmstanoes  under  which  the  contract 
was  entered  into.  It  was  the  general  opinion, 
after  the  case  of  Feather  v.  The  Queen,  that  the 
crown's  ri^ht  to  use  patents  extended  to  con- 
tractors with  the  various  departments,  and  tbe 
government,  npon  this  assumption,  paid  the  plain- 
tiff  15,0001.  in  full  satisfaction  of  such  claims  as 
the  plaintiff  is  here  making.  The  deed  was  care- 
fully worded  to  fit  this  very  incident^  and  it  is 
snindent,  when  read  wit^  the  evidence  befwe  as» 
toshinr^attheUoencewaBonljtboogfatneoeflBMry, 
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and  was  only  given  for  the  use  of  the  pstmt  in 
manufacturing  or  converting  arms  fxK^fL 
governments  or  for  sul^eots  of  tbe  orown.  The 
plaintiff,  thert^m,  has  no  okam  for  royalties 
which  he  conid  be  entitled  to  onlv  npon  (dbs 
anthority  of  Dimon  v.  London  SmaU  Armt  Cm' 
pony.  That  case  put  an  end  to  the^  mistskn 
belief  as  to  the  exemption  from  rOTaltiea  d  coof 
tractors  with  the  crown;  bnt  beobre  that  the 
parties  were  clearly  of  <^inion  that  no  such  lis* 
bility  existed,  and  we  de<M  was  never  intended  to 
apply  to  it.  I  also  agree  that  the  phuntiff  is 
estopped  hma  making  this  claim  hj  the  conduct 
of  the  parties  in  the  matter;  and  besides  lha 
feilare  of  the  plaintiS^s  olaim  in  law,  I  think  tbe 
defendgmts  have  a  good  equitable  ground  for 
rdief.  The  rule  will  be  made  absolute. 

Judgment  for  defendanU. 

Solicitors  fere  tbe  plaintiff,  Gregory,  Boteei^ 

and  Bawle. 

Solicitors  tar  Hie  defendants.  Bottom;  Son,  sod 

Coward, 


COMMON  PLEAS  DIVISION. 
10  and  21,  and  June  14. 

KSITH  Aim  AHOIHEB  V.  BUBXOWB  AXO  ANOTHES.  (o) 

l£ortgage  of  ehiip — OmUnon  to  regieter — Rightt  tf 

mortgagee  as  againet  aeeignee  of  freight. 
A  mortgage  of  a  akip  iranefert  (he  oumerekip,  mi 

tjui  mortgagee  is  entitled  to  the  whole  of  the 

mortgagor's  hUereet  as  eecurityfor  hie  money. 
The  onlv  fff^ct  of  the  omiieion  to  regitter  a  mart- 

tage  of  a  ship  is  to  postpone  it  to  a  fttftsegimitfjF 

registered  mortgage, 
A  rnortgagee  of  the  ship  M  entitled  to  freight  as 

against  an  assignee  of  freight  by  an  assignmeni 

made  after  t&e  tMriga^,  wt  ht^m  itt  rogiitnr 

tion. 

A  skip  toaa  mortgaged  to  plaint^e.  Aflmeardi 
defendants  advanced  money  o»  the  security  <^ 
the  cargo  without  notice  of  platrUiffs'  morteufc 
Defendants  and  the  mortgagor  then  sola  w 
cargo  to  X,  on  the  termt  that  55*.  a  ton  Mgli 
should  be  paid.   An  astignmetU  of  freight  tnu 
mods  io  aifendaaUa  «  aeeurity  for  mtr  adr 
vaneee.    The  ekip  woe  then  mortgaged  to  S,, 
who  reprieved  hie  mortgage.   Aflenoards  plain- 
tiffa  registered  their  mortgage.    Defendants,  hy 
arrangement,  acquired  /.'«  rights.  S.  and  pIoM- 
tiffs  took  possession;  JET.,  bein^  eaiiefied  wUh  (k* 
ship  as  eecttrity,  made  no  claim  tojreight. 
Sdd,  that  plainti^s  toere  entitled  to  the  freight^  (f 
55a.  a  ton  as  against  d^endanis,  notwUhstaading 
their  omieeion  to  register  (hdr  mortqage.  _ 
This  was  a  special  case  stated  for  the  opinion  cf 
the  court  in  an  action  brought  by  the  plamtifis  as 
morfcgf^ees  of  the  ship  Stonehouee,  to  recover 
money  alleged  to  be  due  to  them  from  the  defen- 
dants in  respect  of  freight.   The  material  Am^ 
and  the  points  raised  in  Uie  arguments  an  flipy 
stated  in  thejudgment  of  the  court. 

Feb.  10.— The  case  was  argned  by  fismm 
Q.C.  iO.  Bounn  with  him,  for  the  plaintiffs,  and 
Webstar  (Tikss^,  Q.O.  with  him),  for  the  dflAn- 
6mts. 

Tbe  court  took  time  to  oondder,  but  afterwsrds 
desired  that  the  case  should  be  readied  on  Ae 
point  whether  any  equity  ma  created  as  between 
the  phuntifb  and  the  defendants  by  the  fact  ttat 

(.)  BverM  fer  P.  ^^mmi^vUm^^^ 
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(he  defendantB  had  sewohed  tiie  reRiater,  and  hod 
f oand  no  inenmbruioe. 

21, — ^The  case  was  aooordin^Iy  rearg  ned. 
The  following  are  tho  aathorities  which  were 
Tflfored  to  in  the  ooorae  of  the  orgaments : 

MtrccmUU  and  Exchange  Bank  t.  Oladttone,  18 
L.T.B^.  lT.8.0ili  L.B«p.  8  Ex.  288  ;  87  L.  J. 

MwnMol  JToKm  Cndit  Conwony  t.  Wa$onj  26  L.  T. 
Bfp.  N.8.  717;  L.Bep.  fCh.  507;  41  Lj.  798, 
Ch.) 

Amm  T.  JTorth,  8  Sx.  1 ;  82  L.  J.  49,  Ex. ; 

jHwiMy  T.  fitbbi.  aa  Bear.  S58 1 

Bmen  r.  Tnmwr,  18  L.  T.  B«p.  K.  S.  8B1 ;  L.  Bm. 

3(%.5e7;87L.J.923.Ch.; 
Ooriner  t,  CoMtaovt,  1  H.  A  N.  433 ; 
DieUnton    JTttehm,  8  E.  *  B.  789 ; 
Liverpool  Borongh  Bank  r.  ISinur,  IJ.A  H<  UBj 
IfUwAT.  irtl«<m,  26  L.  T.  Bep.  iN.  8.  SM;  I-Bap. 

14Eq.82;  41L.J.4a8,Oh. 
8  ft  9  Vict.  o.  89.  1. 87  (tiia  lomar  Habhiat  Ship* 

piar  Aat)i 

ManCaat  SUppfaw  Aot  1854  (17  &  ISTiet.  o.  104). 
Hi  57. 66>  09,  70,  <1> 

Cur.  adv.  vuU. 
/un«  14.— The  fjndgment  of  the  court  (Brett, 
Archibald,  and  Lindlej,  JJ.)  was  dellTered  by 

LranLKT.  J.— The  material  &ot8  are  these:— 
lit  Deo.  1874^  mort^we  by  Mtnriaoa  to  the  plain- 
tiffs ct  »  abip  for  7&0OL  and  farther  adTancea. 
4th  Jan.  1875,  defendants  admioed  JCorison  3000Z. 
on  secnrity  of  caivo,  without  notice  of  the  plain- 
tiffs' mortgage.  2nd  Feb.  1875,  Iforiscm  again 
mortgaged  the  ship  to  theplaintiffs  for  40001.  and 
fnrther  advances.  19th  Feb.  1875,  sale  of  cargo 
by  defendants  and  Morison  to  Jump  and  Co.  on 
terms  of  freight,  being  paid  at  Bbe.  per  ton.  22nd 
Feb.  1875,  farther  advance  by  the  defendants  of 
9000L  26th  Feb.  1875,  assignment  to  them  of  t&e 
fieight  at  55«.  per  ton,  as  secnrity  for  their  ad- 
vances. 2od  March  1875,  Horison  morttagefl  the 
ship  to  Harrold.  Srd  March  1875,  HarroTd^  mort- 
gage was  roistered.  6th  March  1875,  the  plain- 
tiffs registered  their  mortgase.  13th  April  1875, 
the  sh^  arrived,  and  Harrold  and  the  plaintiffs 
took  poaaesaion ;  ^rrdd  beioc  aatdsfled  with  his 
aacnnty  on  the  ship  did  not  claim  the  frei|^;  an 
arrangement  was  come  to  by  irhioh  tha  d^sn- 
dants  acquired  Jump  and  Go.  s  rights.  Ooisider, 
firat',  how  the  case  wonld  have  st<Md  if  there  had 
been  no  mortgage  to  ^trrold.  Two  qneations 
woald  then  have  arisen,  viz.,  (1),  wonld  the  freight 
|>ayable  to  the  plaintiffs  as  first  mortgagees  in  poa- 
aeBBicaihavebeen55«.pertoaoronlyl«.r  (2), wonld 
the  plaintiffs  have  been  entitled  to  this  freight  as 
gainst  the  defendants  P  With  respect  to  the  first 
cf  these  questions,  it  is  to  be  observed  that  althongh 
a  nominal  freight  of  la.  was  made  payable  1^  the 
l^lls  o(  lading,  the  cargo  being  bonght  for  the 
owner  of  the  ship,  in  the  contract  with  Jump  and 
Co.,  the  freight  payable  is  agreed  to  be  55s.  per 
too.  and  the  freight  assigned  to  the  def^dants  is 
fflMwiae  freiicht  at  55>.  per  ton.  The  defendants, 
(herefore,  whether  th^  claim  throngh  Jamp  and 
Oa  or  under  the  assignment  to  themselves,  are 
not  in  a  pondon  to  deny  that  the  sum  payable  as 
and  fin-  bdght  waa  to  be  55a.  per  ton.  It  ia  tnu 
that  this  anm  waa  not  made  payable  when  the 
ouvo  waa  put  on  board,  nor  when  the  defendanta 
made  their  first  advances  on  the  cargo,  and  that  it 
waa  made  payable  Wan  agreement  mtered  into 
Iw  the  ahmowner  and  the  defbndants  and  ^e  pnr- 
«iasers  of  tiiB  oarso.  after  Hba  date  of  the  plaintiSb* 
BUrtgaBe.  Bt^  uiere  is  no  roasca  why  the  benefit 


o!  this  agreement  should  not  accrue  to  the 
mortgagee  of  the  ship  on  his  taking  possession  of 
her,  on  taking  snob  possession  he  is  entitled  to 
all  fireigbt  payable  under  charter-parties  or  Inlls  of 
lading ;  and  there  is  no  difference  material  to  tho 

S resent  case  between  freigbc  payable  under  snch 
ocumeots  and  money  payable  as  and  for  freight 
under  each  an  agreement  as  that  which  is  here  to 
be  considered.  No  authority  on  this  point  was 
referred  to  on  either  side,  and.  on  principle,  55fc 
having  been  fixed  by  all  parties  interested  in  the 
oargo  to  be  the  frnght,  most  be  so  treated  for  the 
pnrposea  of  the  case.  The  question  whether  the 

Slaintiffs  as  mortgagees  of  the  ship,  or  the  defen- 
ants  as  assignees  of  the  freight,  would  have  had 
the  better  tiue  t?  it  but  ior  the  mortgage  to  Har- 
rold tuma  on  the  true  nature  oE  a  mortage  of  a 
ship  and  on  the  effect  of  the  omission  of  the 
plamtiffa  to  register  their  mortgage  before  the 
freight  waa  assigned  to  the  defendants.  The 
mortgage  to  the  plaintiffs  was  in  the  statutory 
form,  and  by  it  the  ship  waa  mortgaged  to  them. 
The  word  mortgage  is  a  well  known  word,  and 
signifies  a  trans»r  of  property  by  way  of  security: 
(^e  2  Black.  Com.  158;  Termes  de  la  Ley.)  A 
mortgage  is  a  transfer  of  all  the  mortgagor's 
intereat  in  the  thing  mor^taged,  but  such  a 
transfer  is  not  absolute ;  it  ia  made  only  by  way 
of  aecurity.  or  in  other  words  it  ia  subject  to 
redemption.  Unless,  therefore,  tiiere  is  any 
statutory  enactment  to  the  contrary,  the  pluntiffa 
in  this  case  acquired  by  their  mortgage  the  whole 
of  the  mortgagor's  interest  in  the  ship,  or  in 
other  words  the  legal  title  to  the  ship  as  a  security. 
Such  is  primd  facie  the  effect  of  the  instrument 
of  mortgage.  Bat  ^e  statutes  relating  to  ships 
must  be  examined  with  a  view  to  determine  what 
the  oonaeqnences  of  registratioa  or  non-r^stra- 
tion  may  oe.  Under  ute  older  statutes  relating 
to  merchant  shipmng  all  transfers  and  mortgages 
were  made  by  a  bill  of  sale,  and  such  bill  of  sale 
had  no  effect  whatever  either  at  law  or  in  equity 
nntil  registration:  (See  the  cases  collected  in  Tm 
iMenool  Borough  Bank  v.  Turner,  1  J.  &  K.  159 ; 
2  De  O.  J.  ft  J.  502 ;  Maolachlan,  on  ^ppiog.  p. 
89.  2nd  ed^)  The  Hraobant  Shipping  Acts  now 
in  fiiroe,  however,  make  a  morlud  distinction 
between  transfers  of  ships  otherwise  than  by  way 
of  seonrify  and  mortgages ;  and  there  are  diff  orent 
groups  of  sections  with  distinct  headings  appli- 
cable to  these  two  different  subjects :  (See  17  &  18 
Vict.  o.  104,  ss.  55-65,  which  relate  to  transfers 
and  transmissions,  and  ss.  66-75,  which  relate 
to  mortgages.)  Amongst  other  distinctions 
between  these  two  modes  of  dealing  with  ships 
the  following  are  the  most  noteworthy.  A 
transfer  otherwise  than  by  way  of  mortgage  must 
be  by  a  bill  of  sale  (sect.  55),  and  must  oe  pro- 
duced to  the  registrar  for  registration  (sect  o?}. 
and  the  transferee,  if  not  a  corporation,  must 
make  a  declaration  that  he  is  a  natural  bom 
British  subject :  (sect  56.  and  adiednle  Form  F.) 
On  the  other  hand  a  mortgage  most  be  by  a 
dfferait  kind  ot  inatniment  (sect.  66),  and  time  is 
no  enactment  requiring  iwih  inatmment  to  be 
prodnoed  to  the  registrar  (oompara  sect.  66  wUh 
sect.  57),  and  the  mortgagee  is  not  reciuired  to 
make  any  declaration  as  to  his  nationality.  It  is 
true  that  in  The  Liverpool  Borough  Bank  v.  Turner 
{ubi  eup.).  Wood,  y.(5.,  and  Lord  Campbell,  held 
that  an  unr^;iafeered  equitable  mOTtgagrof  a  aUn 
ooold  not  be  enforced.  BD^iis^(OOfu«qi6k0yil€ 
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this  dectsioD.  25  &  26  Yict.  o.  63,  s.  3,  wae  passed, 
and  the  validity  of  an  nnref^tered  mortg^e  as 
against  all  persons  ezoept  registered  trausterees 
or  mortgagees  (see  sects.  43  and  69  o£  the  Kerchant 
Shipping  Act  1854,)  can  hardlj  now  be  disputed : 
(See  Btapteton  t.  Haymen,  2  H.  &  C.  9ia)  It 
appears  frmn  the  Herehant  Ship^nng  Act  1851 
itself,  that  a  mortgagee  has  an  interest  in  the  ship 
capable  oE  transmission  by  bankruptcy,  death,  or 
marriage  (sect.  74),  and  on  payment  o£E  of  the 
debt  seoored  by  a  registered  mortgage  and  entry 
of  the  payment  in  the  registry,  the  estate,  if  any, 
which  passed  to  the  mortgagee  T^ts  in  the  person 
in  whom  the  same  would  have  vested  if  the  mort- 
gage had  not  been  made  (sect.  68).  The  mort- 
gagee,  however,  is  not  to  be  deemed  the  owner  of 
the  ship,  except  eo  far  as  may  be  necessary  fcr 
making  her  a  security  for  the  mortgage  debt 
(sect.  70).  This  section  was  inserted  for  his  pro- 
tection against  liability  which  mighthaveattacbed  to 
him  l^reason  of  his  interest  in  the  ship  (see  DiMn- 
torn    Sidun,  8  788),  and  would  have  been 

quite  onneoeBsary  if  the  raoctmoe  transferred  no 
interest  in  the  sense  of  ownership  in  her  to  him ; 
or  in  other  words  if  it  created  a  mere  charge  on 
her  in  his  &Tonr.  Sect.  72,  which  protects  regis- 
tered mortgagees  of  ships  &om  the  operation  of 
the  reputed  ownership  Manses  of  the  ^nkraptoy 
Aots»  would  also  be  nnneoessary  if  a  mwt^tgee 
had  not  such  an  interest  in  the  ship  as  mi^t 
render  him  her  trae  owner  within  the  meaning  of 
those  daoaea.  Again,  the  right  of  a  post-regis- 
tered mortgagee  to  take  possession  of  the  ship  is 
too  well  settled  to  be  capable  of  dispute;  bat 
the  statute  confers  no  .such  righc  in  en>res8 
terms,  and  it  only  exists  by  reason  <x  the 
ownership  transferred  to  mortgafi^e  by  the 
mortgage  itself;  a  mere  charge  would  confer  no 
such  right.  Bat  as  a  mortgagee,  unlese  in  posses- 
sion, would  have  no  power  of  sale  if  it  were  not 
espreasly  conterred  upon  him ;  and  as  tibe  mort- 
gsge  contains  no  anch  power,  the  statute  itself 
ezpieasfy  oonfera  it  on  registered  martga^es 
(s.  71).  But  this  affords  no  arcrument  agamst 
tiie  Tiew  that  ti»  mortgage  itself  oonfers  on  the 
mortgagee  an  interest  m  the  sense  of  ownership 
in  the  ship  herself.  The  ocmolnnon  then  to  be 
drawn  from  the  mortgage  and  the  statute  is  that 
the  mortgagee  of  a  snip,  like  the  mortgagee  of 
any  other  property,  acquires  an  ownership  in  the 
ship,  viz.,  such  ownership  as  the  mortgagor  has 
to  give.  A  first  mortgagee  will  thus  acquire  the 
whole  ownership  in  the  ship,  but  only  of  course  as 
a  security  for  hia  mon^,  second  ana  other  mort- 
gagees will  only  acquire  the  interest  left  in  the 
mortgagor,  or  in  other  words,  hia  right  to  redeem. 
That  xiffit  will  be  lenl  or  eqottabl^  aooording  as 
the  time  for  paying  off  the  first  mortgage  has  not 
yet  amved  or  has  passed.  That  this  is  the  true 
nature  ot  a  mortgage  of  a  ship  a^ipeara  not  only 
from  the  above  observations,  out  also  from  the 
following  decisions  :  DidUiuon  v.  Kitchen  (8  E. 
&  B.  789)  i  and  Liverjiool  Marine  Credit  Co.  v. 
WOrnm  (L.  Bep.  7  Gh.  507).  The  phuntifEs  in  this 
case  having  acquired  by  their  mortgage  the  owner- 
ship of  the  ship,  and  that  title  being  prior  in  point 
of  date  to  the  eqoitable  assignment  of  the  freight 
to  the  defendants,  such  tiUe  most  prevail  against 
them  unless  there  be  some  suflEtcient  reason  to  the 
oontrWT  (see  Eiee  v.  Bice ;  23  L.  J.  289,  Ch.). 
The  only  reason  alleged  is  the  non-registration 
of  the  plaintiffs'  mortgage  before  the  date  of 
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the  assignment  to  defendants.   If  an  unregii- 
tered  mortgage  of  a  ship  were  nxtU  and  void, 
or  if  it  hwi  no  legal  affect  before  the  time  of 
registration,  then  the  title     the  |dBiiiti&  voild 
have  aoomed  a£ter  that  ol  the  defendants,  sad 
would  have  to  be  postooned  to  thmn  (see  liindiay 
V.  QihU^  22  Beav.  522).  But  the  present  Hercbsnt 
Shipping  Acts  contain  no  enaotnient  to  this  e&ect, 
and,  as  already  observed,  an  um^istered  mort- 
gage is  not  now  void ;  moreover,  sect.  69  of  tlw 
Act  of  1854  enacts  in  effeot  ^at  if  there  is  more 
than  one  restored  mortgage  the  mcotgagees  shsQ 
be  entitled  in  priority  oue  over  the  other  accord- 
ing to  the  dates  of  registration.   So  £ir,  there- 
fore, as  the  Act  itself  is  concerned,  the  osly 
consequence  of  not  registering  a  mortgage  is  to 
postpone  it  to  a  subsequent  mortgage  or  a  tcacsfer, 
(see  sees.  43),  which  is  postered  before  iL  Bat  it 
was  contended  that  upcm  general  principleB  of 
equity,  and  apart  from  any  statutory  enactment,  the 
plaintifEa  had  lost  their  priority  by  reason  of  tiuir 
own  negligence  in  omitting  to  register  the  moct- 
«ge.  Tne  case  states  that  the  defendants  searched 
the  legister  before  they  advanced  thdr  mon^  on 
the  freight,  and  they  were  therefore  really  misled 
by  the  noa*registration  of  the  plaintiffa*  10011117, 
and  it  is  contended  that  this  is  one  of  those  casss 
which  ought  to  he  decided  according  to  the  nils 
that  whenever  one  of  two  innocent  parties  most 
suffer  by  the  acts  of  a  third,  tiie  one  who  hss 
enabled  such  Idiird  person  to  oocasion  the  loss 
must  sustain  it.   This  rule  is  a  well  known  mle 
both  at  law  and  in  equity ;  but  it  is  by  no  means 
easy  of  application,  owing  to  the  an^igtuty  of  the 
word  enabled.    The  plainti&  did  not  register 
their  mortgage,  but  thej  were  not  themselTW 
party  or  privy  to  any  fraud  on  the  defendants. 
The  plaintiffs  did  not  know  that  money  was  bcsag 
obtained  on  the  secority  of  the  freight^  and  in 
truth  there  is  nothing  .save  the  mere  irmiw'i*'  to 
regiatw  which  can  be  urged  against  tiwaa.  Bok 
the  mere  omission  by  a  person  to  do  aomnthing, 
which  it  is  not  his  aatv  to  do^  bat  whidh  if  dons 
would  have  prevented  loss  to  another,  is  not 
sufficiwt  to  render  such  person  liid>la  for  sndi 
loss  nor  to  dejirive  him  of  any  rights  whidi  he 
would  otherwise  have  had  aninst  that  othv. 
There  are-  deosions  to  this  effeot  both  at  law 
and  in  equity ;  one  at  law,  Arnold  t.  The  Cheque 
Sank  (L.  Bep.  1  0.  F.  Div.  578;  45  L.  J.  56% 
C.  P. :  34  L.  T.  Bep.  N.  &  729),  decided  by  this 
ooart  during  last  sittings,  wheie  the  canes  it 
law  are  fully  considered    In  njuity  it  ia  set- 
tled now  tut  the  mere  **miaginaq   by  a  fint 
mortgagee  to  obtain  the  title  deeds  bam  At 
mortgagor  is  not  soflSeient  to  postfMUie  the  first 
mortgue  in  &vonrof  Bsnfanqaent  mortgagaenho 
bond  Me  advances  his  money  m  the  belief  Uiat  tiM 
property  is  nnenoarnhned,  and  irbo  ohtains  tta 
deeds,  see  Evana  r.  Biebull  («  Tea.  173»  1S9; 
Seieitt  V.  Looeemore  (9  Bare,  4A9).   To  puaHwe 
the  first  mortgage  in  audi  oases  there  nraat  he 
either  fraud  or  si^  groas  and  wilful  segligeBoeas 
ia  equivalent  to  it.   In  the  present  oaae  not  fv 
Harrdld's  mortm^  the  plaintifi  wonld  have  had  a 
clear  prior  legaT title  to  tbe  freight  as  aminst  the 
def  Andants ;  and  albhoagh  if  the  plainti&  had  legis* 
tered  their  mortgage  when  it  was  m4ide  As 
defendants  wonld  not  have  been  misled,  these  was 
neither  fraud  nor  swdi  groae  and  vriUnl  n^hganns 
imputable  to  the  plaintiffa.  as  is  snffifflM*  to 
deprive  them  of  ^^^ij^T^^^  U 


Keith  and  ahothib  v.  Buebows  amd  amotbkb. 
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Temains  to  consider  the  effect  of  Harrold's  mort- 
gage. This  althoiiKb  subsequent  in  point  ci  dftte 
to  the  pluntifTs'  mortgage  wm  regurtared  befors 
it,  madhj  sect.  69  of  17  and  iSYiot.  a  104.  beoame 
■entitled  to  priority  over  it.  By  nason  d  thw  statn- 
tOTj  priority  Harrold  became  fim  inortga^;ee  of 
the  ship  and  became  entitled  to  take  possession  of 
JberandtoreowTeberfrai^t.  Having  paidbimself, 
he  wo  old  hold  any  rarploB  for  the  benefit  of  the 
snbsequent   incumbrancers  according  to  their 
priorities.    In  point  of  faot  Harrold  iras  content 
to  look  to  the  snip  only,  and  he  laid  no  claim  to 
the  freight.    Bat  tbe  plaintiffs  had  also  taken 
possession  of  the  ship,  and  they  claim  freight  as 
«eoond  mortgagees.    Tbe   priority   gained  by 
Harrold  cannot  affect  the  rights  of  the  plaintiffs 
as  against  the  defendants,  and   Harrola's  claim 
being  satisfied,  his  mortfnge  may,  for  all  present 
po^possi,  be  disregarded.  Tbe  m<Krtaaffe  at  tbe 
I^aiiitMb  became  as  between  them  and  Hurold  a 
•econd  mortaage  instead  oE  a  first  mortgage,  bat 
tbe  j^aintifEs'  mortga^  ooutinoed  to  oe,  as  it 
always  irma,  prior  in  pomt  of  date  to  the  assign- 
ment of  tbe  defendants.*  Eren  tlumfore  if  the 
pfaintifo'  mar^pgo  became  for  al  porposes  and  as 
-against  all  persons  an  equitable  as  distinguished 
nom  a  legal  mortgage,  its  priority  in  point  of  date 
remained  unaffected.  It  was,  indeed,  oontended  that 
by  reason  of  Harrold's  mort^^and  its  priority  over 
the  plaintiffs'  mortgage,  this  last  oould  only  be 
regarded  as  an  etjaitable  mortgage,  dating  from  the 
time  of  registration.   Bat  this  omitenticm  is  based 
upon  tbe  erroneous  supposition  that  an  nnregis- 
terod  mortgage  has  no  validity  until  it  is  registered. 
It  was  further  contended  that  the  plaintiffs  baring 
beoame  seoond  mortgagees  had  no  right  to  take 
possanioiL  of  the  ship,  and  that  their  right  to 
freight  was,  therefore,  nerer  perfected.  But 
■alUionKh  a  seoond  mortgagee  has  no  l^al  as  dis- 
tingnisoed  from  equitable  right  to  possession,  and 
■awian^  he  catinat  take  possessioii  as  agunst  a 
Snb  mor^agee,  yat  as  against  all  other  persons 
he  has  a  n^ht  to  tatre  posseesioD,  and  can  enforce 
aoeh  rigfafif  necessary  by  f^taiuing  the  appoint- 
owBt  dE  a  receiver,  see  Liverpool  Marine  Credit 
Oompoay  y.  WOtm  L.  Bep.  7  Oh.  507 ;  26  L.  T. 
B^  K.  S.  717,  where  the  rights  of  a  seoond  mort- 
gagee of  a  ship  are  pointed  oat.   In  this  particular 
«ase  the  plaintiffs  took  possession,  and  it  was, 
(berafore,  tmneoessary  to  apply  for  a  receiver ;  if 
-they  bad  natter  taken  possession  nor  ap^ed  for 
a  receiver,  still  as  the  first  mortgagee  did  take 
foaaaaifm,  it  was  probably  unnecessary  for  the 
phantiffs  to  do  more  than  give  Mm  notice  of  their 
<farai,  fbr  be  woold,  after  paying  himadf,  hold  all 
nndas  monies  leouved  by  him  in  trost  for  the 
peraons  bsn^daiOy  interested  in  them  aocording 
to  their  minrities.  fiVw  ^se  naions  oar  jadg- 
nwBt  ia  lor  the  pTaintWs, 

JudffwtmUfar  As  ploinfi^. 
Solioifeon  far  plainfeiiFB,  fVw^^IsId  and  WiOiama. 
J3<4ieitan  for  IIib  dehndsnts,  Lotmdn  and  Co. 


Friday  Nov.  17. 
B^XMUOM  (appi)  ti.  Cutn.  (reep.).  (a) 
Pm-liamaUary  franckim — Beeeipt  of  almt — Die- 

fualifieaium—Z  FtZZ.  4,e.46,».  S6. 
Jy  2  WtU.  4,  &  4S,  a  35,  %o  person  eon  lengittered 

(•}  VyuM.  tr  F.  B.  Hmoann.        I>irrtotw  it-Law. 
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(u  a  voter  who  wiAm  a  yettr  bs/brs  2l§t  Jviy  haa 
**  reevived  parochial  rdiefor  other  edmt,  v>hw^  by 
the  law  of  parliament  now  diaqwU^y  from 
voting." 

Property  woe  devieed  to  trueieee  for  ^uMrHabU  puT' 
poses,  the  overdue  oftherenU  to  bo  "  dietribttied 
to  the  poorest  inhabiiante  .  .  .  a$  my  toid  irue- 
teee  .  .  .  aJutU  think  fit." 

Tbe  overplua  vfoe  dialributsd  yearly  in  truaU  ewme 
according  to  the  d^seretMm  of  the  trusteee. 

Sdd,  on  a  case  etatad  by  a  reoiting  barrister,  that 
persona  who  had  received  a  grant  from  this 
charity  were  diequedijied. 

A;f£al  from  the  decision  of  a  revising  barrister. 

The  following  case  was  stated  &a  the  opinion  of 

tbe  court : 

Tbe  Borongh  of  Fdjerafisld  in  tke  Oonty  of 
Hants. 

1.  At  l^e  court  for  the  revision  of  the  paiiia- 
mentaiy  list  of  voters  for  the  above  boroagfa, 
held  by  me,  die  revising  barrister,  this  22nd 
Sept.  1876,  one  John  Oook,  of  Weston,  iu 
tbe  parish  of  Bariton,  in  the  said  borough,  who 
was  on  the  list  of  votera  as  an  inhabitant  honse- 
bolder  in  the  said  parish  of  Bunton,  was  didy 
objected  to  as  not  being  qaaiified,  inasmach  .as  it 
was  alleged  he  had  within  twelve  months  next 
previous  to  tbe  last  day  of  July  in  the  present 
year,  received  alms,  which,  by  the  law  of  Parlia- 
ment, disqaalifiod  him  from  voting  in  the  elaetioa 
of  a  member  to  serve  in  ParliameiU.  Ehe  facts 
upon  which  this  objection  was  founded  and  proved 
before  me  ore  the  following. 

2.  In  the  year  1864,  one  John  Goodger,  by  bis 
will,  left  certain  funds  for  charitable  purposes. 

l^e  onl^  portionof  aoch  will  neoesaaiy  for  the 
consideration  of  this  case  is  aa  fUlows : 

I  give  and  devise  unto  my  hcnunirad  friend  Leonaail 
Bilson,  fisqniro,  and  my  nephew  Edmoad  Taldaa,  la  tbe 
ooanty  at  Sarrey,  clarl^  and  to  his  htan  and  Msigiis  for 
ever,  all  my  meBsaage-  dwelling  honse,  togeUier  with  aU 
the  bama,  stables,  oathonsea,  and  bnildingB,  and  all  the 
eardeiu  and  orolurd  thereimto  beloaging,  sitaate  in 
Weston  aforaaaid,  called  Halfpenny  Liuid,  now  in  the 
poaaesBion  of  Thraus  Jao^aaa,  togatbar  with  the  tree 
ubertrtowalaraadovarSow.tlMMidlandaaaitis  now 
and  heretofore  faaUi  been  asea  for  the  beat  improvement 
thereof,  to  the  intent  and  purpose  that  they  the  aaid 
Leonard  Bilston  and  Edmimd  Tafden,  and  the  nrrivor  of 
thorn,  thor  heirs  and  assigns,  shall  giant  and  eonv^  all 
the  said  mewoage  lands  aad  pnxiiaaB,  with  the  lyp&r- 
tenanoea,  onto  six,  able  honest,  and  snffioient  person*, 
their  heira  and  aseigus,  as  they  or  the  anrrivor  of  them 
■hall  think  ftt,  upon  trust  and  oonfidenoe,  and  to  the 
intent  and  purpose  that  all  the  yearly  rente^  iasaes.-aBd 
profita  of  the  aaid  messuage  land  and  pranues  shall  be 
employed  and  disposed  of  for  ever  hereafter  ftjr  the 
putting  forth  and  plaoing  abroad  of  allauoh  poor  ohildnn 
of  the  tytbing  of  Weston  aforesaid,  and  the  ovecplna 
thereof  shall  be  distributed  nato  the  poorest  inhabitants 
of  ttia  said  tytfaiBg  of  Weston  afosaaidas  lay  said  ten- 
tsM  and  ttJraaatgas  Shan  tidnkflt. 

3.  The  overplay  after  makiug  payments  for 
education,  apprentioeship  fees,  and  suntuy  expenses 
genonUy  amoonts  to  about  401.,  which  sum  is  dia- 
tribnted  once  in  each  year  (g^neralfy  in  the  spring) 
by  tbe  trvstees  amongst  about  oic^^y  the 
labouring  population  of  the  l^rthing  n  Weston,  in 
the  said  parish  of  Bnriton,  acoording  to  tlieir  die* 
cretion  in  sums  vaiyin^  from  2f.  6a.  to  12s.  M., 
aooordingto  tlie  neoeasities  of  the  rec^>ient  and 
the  nnmbCT  of  bis  fiunily. 

4.  Personal  application  is  not  made  to  tbe  trus- 
tees, who  make  inqoiiy  by  themselves  or  their 
•MUt  into  tbe  oironmstanoes  of  Uie  inhabitants  oL 

^  Tyttdng  of  Woston,  «id^^|^.f^^e  ' 


H1.BBJSON  (app.)  V.  Gabxkb  (reap.). 
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fitting  persons  to  receive,  and  who  shall  receive  a 
grant  from  the  charitj,  and  of  what  amount  that 
grant  shall  be. 

5.  The  money  was  distributed  on  the  10th  Jan., 
in  the  present  joar,  and  the  said  John  Gook  then 
received  12b.  6d.,  the  largest  sum  granted. 

6.  The  said  John  Cook,  who  is  an  amcoltnral 
labourer,  is  a  married  man  with  five  children,  and 
has  from  time  to  time  applied  for  and  reo^ved 
parochial  relief.  He  was  omitted  from  the  list  of 
voters  for  the  year  1874-75  on  the  ground  of 
the  receipt  of  parochial  relief,  bnt  he  zeeured  no 
Bodh  relief  in  the  deotonl  year  which  exinred  on 
the  Slsb  July  last. 

7.  '.niat  previoosly  to  the  passing  of  the  Keform 
Act  of  1867  the  said  John  Cook  was  not  entitled 
to  exercise  the  IVtrliunentary  franchise,  the  house 
which  he  then  occupied  and  now  ocoupies  being  of 
insnfBcient  value  to  confer  a  qnalifioatiim  under 
the  Keform  Actof  183%  and  he  b^ng  not  other- 
wise qualified. 

8.  The  said  John  Oook  was  •  propor  recipimt 
of  the  ohari^. 

9.  The  oonrt  is  to  beat  liberty  to  draw  inbrences 
of  fiust. 

10.  Upon  objection  taken  that  this  was  a  receipt 
of  alms,  which  inci^MKjitated  the  said  John  Cuok, 
I  decided  it  was  not  such  a  receipt,  and  I  refused 
to  ezpun^  the  name  of  the  said  John  Code  from 
the  aaid  hat  of  roUmjBJid  iaa  name  wu  aooordingly 
retained  tbereoi. 

11.  The  question  for  Hm  consideration  of  the 
coort  is  whether  or  nob  I  did  right  in  retaining 
thenune  ofUie  said  Gook  on  the  said  list  m 
voters. 

There  was  a  similar  appeal  in  the  case  of  Edmund 
Fjrt,  the  facts  were  substantially  identical  with 
tbose  in  Cook's  case,  with  the  exception  tht^  Port 
had  never  actually  received  parochial  reli^;  he 
had  applied  for  is  on  one  occasion  but  his  appli- 
cation had  been  refused.  The  two  cases  were 
argued  together. 

Arbuilmot,  for  the  appelluit. — The  decision  of 
the  revising  barrister  was  wroog,  and  the  names 
of  these  two  persons  onght  to  oe  struck  off  the 
register,  for  t$ey  are  disqualified  by  2  Wilt.  4,  c. 
45,  a.  S6,  by  which  no  person  is  entitled  to  be 
registered  in  anyyear who, within  twelve  calendar 
monfehfl  b^ore  Slst  July  in  that  year,  has  *' re- 
ceived puochial  nHef  or  other  alms  which  by  the 
law  of  FarUament  now  dis^ualiQ'  from  voting," 
Ao.  This  que8ti<m  was  raised  as  to  this  same 
charity  in  the  case  of  the  Petersfield  Election 
Petition,  Stowe  r.JoHife  (L.  Bep.  9  C.  P.  734; 
43  li.  J.  173.  0.  P. ;  80  L.  T.  Bep.  N.  S.  795),  but 
it  became  unnecessary  to  decide  it.  The  proper 
rule  as  to  what  are  such  alms  as  disquuify  is 
that  a  distinction  is  to  be  made  between  cases 
where  the  recipient  has  a  vested  right  to  the 
proceeds  of  the  charity,  and  those  where  the  mode 
of  distribution  is  dependent  on  the  will  of  the 
person  distributing.  The  object  of  the  disquali- 
fication is  to  ensure  independenoe  in  votws,  and 
s  person  who  reonvaB  wms  which  it  is  in  the 
diacore^on  of  another  to  give  or  to  withhold  is  not 
likely  to  exendu  the  inmdiisa  ind^wndently. 
[Iiord  C(HJBn>u,  0. J. — Soma  ot  the  caaes  seem 
to  point  to  the  principle  that  alms  which  disqualify 
are  those  which  can  be  sud  to  be  in  aid  of  tua 

gmx^iial  relief .]  The  cases  collected  in  Bogers  on 
lections,  12th  edit.,  pp.  213—215,  are  conflicting. 
Smith  T.  SaU  (83  L.  X  59,  G.  P.),  is  distbguishabfe 


from  the  present  case,  for  there  the  persons  whoss 
right  to  vote  was  upheld  were  members  of  a 
foundation,  and  therefore  could  not  be  infiuenced 
in  the  exercise  of  the  frsnchise  as  the  reoipieDtB 
of  this  charity  could. .  The  principle  now  con- 
tended for  is  supported  by  the  judgments  in  that 
case.  Here,  by  the  terms  of  the  mil,  the  red- 
pients  of  the  charity  were  necessarily  the  mosb 
indigent  persrau  in  the  borough,  and  therefore 
the  least  likely  to  exercise  the  right  of  votiiig 
ind^Mndently. 

jMitiaj  for  the  respondent. — ^The  tme  diBUnetion 
is  that  alms  which  nHm  part  of  or  stand  in  tiie 
place  of  reUef  from  the  poor  rate  disqualify,  bat 
alms  in  the  discretion  trustees  do  not.  In  A. 
V.  Mayor  of  lAchiield  (2  Q.  B.  693)  where  a  nmilar 
clause  disqualified  persons  who  had  reomved  "paro- 
chial relieE  or  other  alma,"  it  waa  held  that  the 
WOTd  "parochial"  iq>plied  to  alms  as  well  as  (o 
relief.  See  abo  £m.  r.  IvhcAiimiit  of  HaUavaartk 
(3  B.  &  Ad.  717).  The  principle  oontended  for  on 
the  other  side  cannot  be  correct,  for  parocUil 
relief  is  given  not  of  grace  but  as  a  rig^t  to 
those  quahfied  to  receive  it,  yet  the  reoipieats  are 
expreesly  disqualified.  The  Bedford  OoMm,  Sar- 
pur's  CharUtj  and  Howm's  OharU^  (Bogers  on 
Elections  ISth  edit.  213)  are  authontiaa  in  favour 
of  the  respondent,  and  WMom's  Oharity  {ibid^ 
is  distinguishable^  because  there  the  alma  were  dis- 
tributed the  overseers,  and  Ob  eonflicta  with  tke 
Oolcheater  OMB  (ibitL).  Sea  alto  the  Doumtm  am 
{ibid.).  The  appellant  is  attonqitii^  ta  iqust 
the  right  to  vote,  and  the  bordflo  of  pcoof  lies  tm 
him. 

Jjrbuihnolin  reply. — ^The  Ayletbury  ease  (Bogen 
on  Elections  213)  is  in  fitvonr  of  the  appeOanL  Bag. 
V.  The  Mayor  of  Lichfield  (vbi  tup.)  was  deeided  oo 
a  different  statute,  and  ia  not  in  ptnnt  har&  [IdV* 
Duty,  J.  referred  to  the  Bii^up  of  Sar^ord  v. 
Adama  (7  Yea.  324)]. 

Lord  CoLEBiDGK,  G.J.  (baving  stated  the  &cts). 
Now  it  cannot  be  disputed  that  alms  have  heen  re- 
ceived; in  one  of  the  cases  parochial  relirf  had  abo 
been  received,  bnt  not  withm  a  year  before  the  hit 
day  ot  July  in  the  present  year,  and  tiMrefore 
what  we  have  to  try  is  whether  the  ahna  which 
have  been  received  are  alms  which  by  the  law  ti 
Bsrliamont  disqualify  ftom  voting  in  the  ekcfcion 
of  members  to  serve  in  Pariiament.  TIm  law  of 
Parliament  meana  tiie  law  wiUi  regard  to  tiie  r^ht 
to  vote,  as  it  was  administered  1^  FarilanuBntaiT 
committees  until  the  jurisdiction  was  tran^enea 
to  the  Court  of  Common  Pleas,  and  the  law  at 
administered  by  the  Court  ci  Common  PIms,  am^ 
since  tiie  coming  into  operation  ot  the  Judicatnn 
Acts,  1^  the  Common  Picas  Division  of  the  Kgh 
Court  of  Justice,  on  appeals  from  revising  bar- 
risters and  election  petitions.  We  have  to  try 
we  can  extract  a  principle  which  will  gonm  thess 
cases  from  the  decisicms  of  the  Committees  of  the 
House  of  Commons,  or  from  the  deoiaions  of  the 
oourt,  but,  as  has  been  pointed  out  in  the  argu- 
ment, it  is  very  difficult  to  extract  any  satis&ctory 
principle  from  the  decisi<ms  of  Committees  of  the 
House  of  Commons  in  these  cases.  It  waa  sag- 
geited  from  the  Bendi  in  the  oouraa  ot  tna 
argumoit  that  the  jnini^le  might  bo  Oat  alma 
would  disqualify  wludi  were  part  of  the  paraohiai 
relief  or  in  aid  of  parochial  rdiel,  and  that  view  is 
to  a  certain  extent  sn^Mirted  by  acme  of  the 
cases  which  have  been  c^isd;  bnt  after  ^it  does 
not  »«n  to  ^j^^^^f^  a. 
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question,  for  suppose  «  person  were  in  receipt  of 
H  pejmeiit,  say  of  ten  poonds  a  year  from  acluuifcj, 
frithoDt  which  he  would  be  titiable  to  sapport 
himself,  in  soofa  s  case  it  woald  be  diffioolt  to 
Bay  that  this  was  not  a  payment  in  relief  of  the 
race^  for  it  woald  enable  the  recipient  to  live 
wichoat  receiving  parochial  reUef  when  otherwise 
tbe  expense  of  his  maintenance  woald  be  on  the 
rates.   Very  few  cases  have  been  decided  on  this 
question  in  the  Goart  of  Conunon  Fleas,  bnt  we 
find  ia  Smith  t.  BeUl  {uhi  sup.),  though  the  ease  is 
not  quite  in  point  here,  a  principle  ^d  down  in 
argament  and  to  a  certain  extent  adopted  in 
tbe  judgment,  whioh  throws  some  light  on  the 
preunt  case.   That  was  a  case  where  the  per- 
sous  whose  TOtes  were  objected  to  were  the 
brethren  of  a  hosjMtal,  and  no  doabt  in  one  sense 
tl^  received  alms ;  bat  the  same  muht  also  be 
said  in  the  case  of  ooUegeB  at  Ozfbrd  and  Gam* 
bridge*  where  persons  on  the  fimndation  noetve 
the  boiefit  of  eleenuKynsiy  endowments,  and  it 
is  quite  dear  that  a  feUow  of  a  college  woald  not 
be  disqualified  from  Toting  afe  »a  eleotion'for  the 
city  or  baroogh,  if  he  possessed  a  boose  or  in  any 
otuer  way  had  the  necessary  BrapertT  qoaliflca- 
tion.    The  principle  Bferiven  for  by  Hr.  Welsby 
iu  aj^pting  that  ease  was  that  the  brethren  of 
tbe  hoepital  were  not  disqaalified  becaose  they 
were  not  dependent  on  the  caprice  or  good- 
will vt  any  person   for  their  share  oT  the 
benefits  of  the  charity,  and  in  giving  jadg- 
raent  Erie,  C.J,,  says,  "These  persons  are  en- 
titlt-d  to  TOte  uoless  they  are  disqaalified  by 
the  36th   section  of  the   Reform  Act  .... 
if  we  look  to  the  meanii^  of  the  enactment  ia 
question.  1  think  it  wiU  be  evident  that  die  reason 
why  the  persons  Hben  mentimnd  are  disqaalified 
is  beoaose  it  is  considered  tiiat  from  Ming  so 
situated  they  are  likely  to  be  subservient,  and  not 
to  have  tmrii  independence  whuih  a  workman 
ought  and  might  be  expected  to  have.  Bat  I  take 
it  that  these  persons,  having  a  house  of  their  own, 
and  a  share  in  the  proceeds  of  certain  lands  for 
life,  would,  in  all  probability,  be  more  independent 
than  many  persons  who  mive  nothingto  subsist 
on  but  ttie  profits  of  their  own  labour."  williams,J. 
in  his  judgment  says,  "  Shepherd,  an  able  and 
accurate  writer,  in  his  work  cn  Elections  (2nd 
edit.  p.  b)  adopts  the  very  words  of  Serjeant  Hey- 
wood.    'A  distinction   may  be  made  between 
eharitiea  whioh  are  of  such  a  nature  as  to  imply 
that  the  partaker  of  them  isina  state  of  iodigeoce 
and  atgect  depradenoe,  and  those  which  affwd  no 
such  inftreno^  or  from  whidi  a  contnuy  one  may 
be  drawn :'  (Haywood  on  Coonty  Eleotimis,  2nd 
edit.,  p.  278).  It  seems  to  me  impcesible  to  hold 
that  uiese  persons  are  in  a  state  of  indigeuoe  or 
^jecb  depaideDoe,  and  that  we  ought  not  to  hold 
them  to  be  disqaalified."   Now  as  far  as  one  can 
extract  the  prinotrde  of  that  case  it  seems  that  the 
persons  whose  right  to  vote  was  in  question  there 
were  held  qualified  because  they  were  not  in  a 
state  of  indigence  and  dependenoe,  and  it  fbllows 
that  persons  who  receive  alms  of  such  a  nature 
as  to  show  that  they  are  in  a  state  of  indigenoe 
and  dnwndence  ought  to  be  held  disqualified. 
What  uien  is  the  case  here  ?   Both  these  persons 
lyve,  on  previous  oocasions,  made  application  for 
|iarochial  r«Ue^  and  erne  of  them  baa  received  it ; 
in  fnot^  both  ot  them  appear  to  be  on  the  rery 
verge  of  the  necessity  of  coming  to  the  parish  to 
Iceep  thamaehras  and  their  ebOdren  aliTe;  th« 


charity  by  which  they  have  been  relieved  ts  a 
charity  ha  the  benefit  of  the  poorest  inhabitants, 
and  the  distribntiott  of  the  relief  given  is  in  the 
discretion  ofthstmstees.  It  is  obvious  that  this  is 
just  such  a  condition  of  tlungs  as  the  provisions  of 
the  Act  were  meant  to  appb^  to,  for  such  a 
charity  as  this  is  oqiabla  m  being  misapplied 
in  tbe  very  mode  in  which  parliament  thmight 
that  charitable  relief  might  be  misapplied  uuless 
the  disqa^ficadon  were  established.  Although 
there  is  no  ground  for  suggesting  that  anything  of 
the  sort  is  the  case  here,  still  it  is  obvious  that  such 
a  charity  as  this  might  be  used  for  purposes 
which  neither  Parliament  nor  this  court  would 
sanction.  I  think,  therefore,  that  these  {wrsons  do 
come  within  the  disqmJiiying  provisions,  and 
ought  not  to  have  TOtes.  It  may  be  that  in 
Chancery  the  word  **poorest'*  in  this  will  wonld 
be  construed  as  "poor"  was  in  the  BUhop  of 
Hereford  r.  Aiamt  (ubi  mp.),  but.  however  this 
may  be,  looking  at  the  words  of  the  statute  it 
seems  that  tiiese  persons  have  been  in  the  receipt 
of  saoh  alms  as  in  tiie  opinion  of  Farliauumt 
would  have  disqaalified  the  recipients  from  ^tdne 
at  the  time  when  the  Brform  Act  was  passed. 
The  dedsion  oi  revisuig  barrister  will,  there- 
fore, be  reversed. 

LiKOLBT,  J. — I  am  of  the  same  opinion.  It  la 
found  in  the  case  that  these  persons  possessed  the 
qaalification  necessary  to  entitle  them  to  vote, 
subject  to  the  question  whether  they  were  dis* 
qualified  from  having  received  a  payment  of 
I2».  6d.  under  the  oircnmstanoes  stated.  It  tarns 
on  the  construction  of  2  WiU.  4,  c.  45,  s.  36,  and 
the  qaestim  is,  did  they  receive  paroohUd  rdief  or 
other  alma  whioh  would  ^sqnaufy  themP  It  is 
found  that  th«y  have  not  recmved  paroohial  relief 
within  a  year,  and  therefore  the  question  is 
whrther  th^  have  received  "  other  alms  "  within 
the  meentng  of  the  section.  Suppose  the  section 
had  stopped  at  the  word  "alma,"  it  would  then 
have  been  necessaiy  that  the  alms  should  have 
been  e^dam  generis  with  parodiial  relief,  which 
would  be  alms  given  by  reason  of  the  povertr^  of 
the  recipient,  and  would  iuolude  these  alms  which 
are  expressly  directed  to  be  given  to  the  "poorest" 
iubabttauts.  But  the  section  does  not  stop  there. 
It  goes  on,  "  which  by  Uie  law  of  Parliament  now 
disqualify  from  voting  in  the  election  of  members 
to  serve  lu  Parliament."  We  must  therefbre  find 
out  if  we  can  what  is  meant  by  aach  "other  alms," 
and  there  is  the  difficulty,  for  it  is  not  easy  to  see 
what  the  pruuMe  was  on  which  the  Committees 
ci  the  House  {^Commons  acted  in  deciding  on  this 
section.  We  nrast  assume  that  there  was  a  orin- 
ciple.  and  try  to  extraot  it,  but  it  is  not  eaa^  to  do 
so,  fbr  in  the  r^rts  of  the  dednons  the  reasons 
are  not  given,  and  the  decisions  themselves  are 
oontradictorr.  But  there  must  be  some  principle 
underlying  tne  decisions.  First,  it  is  said  that  the 
question  is  whether  the  alma  are  distributed  by 
the  parochial  authorities,  but  I  cannot  say  that  it 
seems  to  me  to  be  a  sound  prindple  to  make  the 
nature  of  the  alms  depend  on  the  character  of  the 
trustees  of  the  charity.  Then  the  other  principle 
is  that  the  qaestion  depends  on  whether  the 
recipiant  of  the  alms  is  likely  to  be  deoendent,  and 
so  to  be  easily  influenoed  as  to  his  vote.  The 
case  of  Smith  t.  BaU  shows  that  poverty 
alone  will  not  do^  if  the  parson  is  pernumenti^ 
entitled  to  the  boieftts  whunh  he  reoeins,  and  u 
not  dependant  for  th«m  on  %«f^y«@|?J(5§  [e 
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•of  any  otber  person.  In  suofa  a  case  as  that  the 
mere  receipt  of  alms  ceases  to  be  a  disqaalificatioii. 
In  this  case  all  the  evidence  goes  to  snow  that  it 
is  exactly  snoh  a  slate  of  facts  as  was  pointed  at 
hv  the  Act  and  the  decisions.  There  is  poverty, 
there  is  the  receipt  of  alms,  and  there  is  the 
sbseuce  of  independenos,  and  where  these  three 
■fllementa  ezist  I  tiiink  tiiat  Uie  diBcniaUfication  is 
made  out.  Therefore^  albhoagh  the  bnrdeii  of 
proof  lies  on  those  who  qaestion  the  (randuse,  I 
am  of  opinion  that  the  necessity  for  proving  the 
oase  is  satisfied,  and  that  the  decision  of  the 
TEnrising  barrister  mnst  be  reversed. 

Judgment  f&r  the  appeUani  in  both  easea. 

Solicitor  for  appellant,  Soamet. 

Solicntors  for  respondent^  Bogeraon  aad  Ford. 


DIVISIONAL  COTJET  FOB  APPEALS 
FBOIC  ZNTSBIOS  COTTBTS. 
Nov.  11  and  16. 
.Shailbeach  Mine  Cowant  (Lixited)  (apps.)  e. 
FoBDBN  GuARDiASS  (resps.).  {a) 

BateabiUty  of  lead  mine—8nuAting  vtorJu—Pre- 

mtsei  ont  of  union—Tke  Bating  Jet  1874:  (37 
.  88  VieL  e.  54),  a.  7. 

The  ajypelianta  occupy  a  lead  mine  Tield  under  a 
hate,  which  compriaea  land  and  worJea  in  a 
neighbouring  union,  the  mine  and  moat  of  tJte 
worJu  being  m  that  of  the  reapondenta.  After 
the  ore  »  enuiked  and  VKuhedt  it  ia  taken  by  a 
tramway  aiout  ha^"  a  mUe  to  a  amelting  house, 
oeaipiea  under  the  aame  ledae,  in  fke  neiphhour' 
wttf  im^on,  where  theoreia  converted  into  lead  for 
ude.    The  appeUanis  were  rated  under  the  Bating 
Act  187-^  aaet.  7,  for  their  mine  in  thereaponderUe' 
uHum  at  the  amount  of  the  whole  of  the  duaa 
pa^altle  in  reaftect  of  the  mine  under  the  lease 
during  ihe  previoua  yeara.   They  were  aeparaiely 
rated  for  part  of  the  tramtoai^  to,  and  a  chimney 
from,  the  amelting  houee,  which  were  aiiuated  in 
the  reapondenta'  union ;  and  were  aXao  rated  hu 
the  neighbouring  union  for  the  land,  toorka,  and 
ameUing  houae  there  aituated. 
Seld,  thai  all  theae  cruahing,  waahing  and  amelting 
worka  were  included  under  the  definition  in  ae^ 
7,  aa  in  connection  with  and  for  the  purpoaea  of 
ike  mime;  and  Aai  a  dedudion  ahouldoe  made 
from  &ie  groaa  Hues  in  reapeet  of  the  rateable  pre- 
miaeaout  of  the  union,  in  ordm  to  obtain^raie- 
a&Ie  value  of  ihe  mine  in  the  remondmUf  wtion. 
This  was  a  special  case  stated  for  the  opiniou  of 
tiie  oonrt  on  an  appeal  against  an  assessment  and 
supplemental  assessmentj  nod  a  rate  in  conformity 
with  BOflii  assessments  made  for  relief  of  the  poor 
in  the  parish  of  Worthen,  in  the  coanty  of  Salop, 
and  in  the  Porden  Union,  on  the  appellants,  as 
oconpiers  of  a  lead  mine  called  the  Snaitbesch 
Hine,  and  of  certain  lands,  boitdines,  machinery, 
and  tramways  connected  therewitE  or  adjacent 
thereto. 

The  Bud  rate  was  made  in  oonformi^  with  the 
valnation  lists  m  hereinafter  mentioned,  which 
were  duly  objected  to  before  the  assessment  com- 
mittee, who  declined  to  interfere.  All  notices 
neeeuary  for  q}peal  to  the  qoarteor  sessions  were 
duly  given  by  the  appellants,  the  ^peal  was  duly 
entered  and  respited^  and  by  the  consent  of  the 
parties  and  an  order  of  Master  TTnthank,  dated 


20th  Jan.  1376,  the  following  case  was  stated  oitder 
12  &  IS  Yiot.  0.  45,  s.  11.  for  the  opinion  of  ths 
court: 

1.  The  Forden  onion  oom^ses,  with  others,  the 
parish  of  Worthen,  which  adjoins  the  township  til 
Minsterley,  in  the  parish  cf  Westbory,  in  the 
same  county,  bat  whioh  township  of  lOnsterley  is 
oomirised  m  the  A^whuw  anton. 

The  appdlanta  ooeaOT  the  SnaObeaoli  mine  as 
lessees  under  two  aeveral  leasee,  one  from  the  Bail 
of  Tankerdlle.  dated  the  25th  Harch  1858,  and  the 
other  from  the  Marqais  of  Bath,  dated  1st  Nov. 
1874.  The  whole  of  the  lands  comprised  in  the 
said  lease  from  the  Earl  of  Tankerville  are  sitaate 
in  the  parish  of  Worthen  aforesaid,  bat  the  said 
lease  from  the  Marqais  of  Bath  comprises  Isnds 
and  works  part  of  which  are  in  the  parish  «f 
Worthen  aforesaid,  and  part  in  ICnrtan^  town- 
ship aforesaid. 

S.  The  partdoalar  parts  of  the  nndergroand 
workings  from  which  ores  are  at  this  moment 
actnally  obtained  are  wholly  situate  in  tiie  parish 
(rf  Worthon,  some  of  them  being  comprised  in  the 
lease  from  the  £arl  of  TankervUle,  end  the  residoe 
in  the  lease  from  the  Ifarqaia  ci  Bath. 

4.  The  undergroand  works  areomnected  with  Uw 
BorSace  by  two  vertioal  shafts,  worked  by  mesos 
of  two  steam  engines,  one  of  which  ia  naed  fir 
lifting  the  ore  am  spar  in  which  it  is  fonnd  ei^ 
bedded,  and  the  other  for  pumping  the  water  firaa 
the  underground  woiUngs. 

5.  The  mixed  spar  and  ore  when  so  raised  from 
nndergroond  workings   ia  conTeyed  to  a 

landing  stage  situate  about  20  yards  from  the  t<^ 
of  the  shaft  (whioh  is  on  Uie  hill  side),  and  tbenoe 
conveyed  to  the  aarfaoe  in  waggons  through  a 
horizontal  level  or  tunnel  about  154  jrards  in 
length  to  an  outlet,  also  in  the  parish  of  Wortbok 
The  spar  and  ore  is  then  dealt  wiUi  h^  the  appd- 
lants  in  manner  hereinafter  described. 

6.  The  steam  engines,  shafts,  tuniMl,  and  oat- 
lets  therefrom  nspectivelv,  are  situated  in  ths 
parish  of  Worthan,  and  witUn  the  land  oonprisad 
m  the  lease  fnmt  the  Marquis  of  Bsth. 

7.  Thesparandwe^whuibron^ttotheoatlstr 
is  conveyed  a  distance  about  30  yards,  by  a 
tramway,  to  a  tip^  where  Uie  blocks  of  spsr  are 
deposited  on  a  floor.  By  the  operation  of  tq>piBg 
a  certain  unoant  d  toeakwe  reanlti^  and  aoBS 
small  ore  is  separated  from  t£a  mass. 

8.  The  unbroken  masses  are  then  oonvcyed  a 
few  yards,  by  wheelbarrows,  aaroaa  tike  parish 
boundary,  to  a  crushing  house,  aituated  in  the 
township  of  Minsterley,  and  where,  by  the  opaa* 
tiou  of  crashing,  the  ore  is  made  a^Mtrable  fron 
the  spar  in  whi^  it  had  been  embeddad.  Hu* 
crusbmg  is  effected  by  passing  the  material 
between  iron  rollers  or  wheels  worked  staaa. 
It  is  then  taken,  together  with  tlu  amali  on,  to 
wasfaii^  floon,  whiiA  an  nitnete  antimlf  witlai 
the  township  of  UittBteil^,  in  the  Atoham  nmoe, 
and  by  the  process  of  weaning  the  ore  ia  eciiantal 
from  the  spar,  and  so  rendered  fit  fin-  MeMli 
The  we  in  point  of  feet  sinks  to  the  boMon^  as 
being  lSa»  heftrier,  end  the  U^itcr  i^wr  is  wa^ad 
away. 

9.  The  great  bulk  of  the  ore,  who.  wedied,  ii 
shot  into  a  recqttade  beneath  the  washing  flo^ 
by  means  of  a  tunnel  aboat  50  yards  feng;  it  li 
conveyed  to  the  "ore  bin,"  also  in  ICnatiriaf 
pariah,  where  it  is  wm^hed;  the  water  from  tna 
washing  floors,  whidi  still  cantaioa  mittate  part^ 
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cles  of  crashed  ore  is  passed  through  two  pits,  by 
which  process  the  dust  ore  is  precipitated  and  col- 
lected, and  is  afterwards  conveyed  to  the  ore 
bin. 

10.  After  the  ore  is  wei  gfaed  it  is  taken  hy  tram- 
way to  a  smelting  house,  which  is  aitoated  in  the 
township  d  Minstarley,  at  a  distance  of  about  fire- 
^hths  a  mile  froiD  the  bin.  The  ore  is  then 
smelted,  whereby  it  ia  converted  into  lead  for  bbIb, 

11.  The  whole  of  the  tnunway,  flrom  the  onUet 
ci  the  ndne  to  the  tip,  ia  in  Worthen  parish,  in 
land  comprised  in  the  lease  from  the  Harqais  of 
Bath;  ptart  of  the  floor  on  which  the  ore  is 
deposited  by  the  tip  is  in  Worthen  pariah,  in  land 
compriaed  in  the  lease  from  the  Mutinia  of  Batii, 
and  part  in  Minsterley  township. 

12.  The  omshing  house,  the  washing  floors 
(three  in  namber),  and  all  the  works  necessary 
for  the  snbseqoent  operations,  except  portions  of 
the  tramway  to  the  smelting  hoose  and  of  the 

'  flue  of  the  chimney  hereinafter  dcaoribed)  are  in 
Uinsterley  township. 

13.  The  tramway,  in  its  coorse  to  the  smelting 
hoBse,  enters  Worthen  parish  and  traverses  it  for 
about  a  distance  of  QSSO  yards  through  lands  com- 
prised in  ^e  lease  of  the  Marquis  of  Badi,  when  it 
recTOSses  the  parish  boundary  into  Uinsterley 
township,  and  daring  the  remamder  of  its  coarse 
to  the  smelting  house  is  situate  in  Hinsterley 
township. 

14.  A  straight  underground  flue  passes  from 
tbe  smelting  bouse,  in  the  first  place,  about 
748  yards  throngh  land  in  Hinsterley  township, 
and  then  about  ^4  yards  through  land  in  Worthen 
parish,  and  comprised  in  the  said  lease  from  the 
Marquis  of  Bath,  and  terminates  by  a  chimney, 
which  is  also  situate  in  that  parish  and  in  land 
comprised  in  that  lease. 

The  floe  and  chimney  are  used  for  the  purpose 
of  collecting  the  smsll  particles  of  lead  wnichare 
carried  away  out  of  the  smelting  farnace  the 
heated  air  and  smoke,  and  gradually  deposited  on 
^e  aides  of  the  floe,  from  whence  they  are  re- 
nond  periodioally;  and  such  small  partidea  of 
lead,  when  ao  oolleisted,  form  what  ia  commercially 
known  aa  "  floe  doat." 

15.  All  the  works,  buildinga,  and  tramwaya  de- 
scribed as  in  Ifinsterly  tcrwnahip,  in  Atcham 
Union,  are  compriaed  in  Ae  Iwae  tnm  the  Har- 
quia  of  Bath. 

16.  All  the  surface  works  are  situated  on  land 
compriaed  in  the  lease  from  the  Marquis  of  Bath. 

17.  The  leases  under  which  the  mine  is  occupied 
are  each  of  them  granted  without  fine  on  a  reaer- 
v&tion  wholly  of  dues  within  the  meaning  of  the 
Bating  Act  1874;  the  leases  were  made  part  of 
the  case. 

18.  The  persona  respectively  receiving  the  dues 
nnder  the  leases  are  not  liable  for  repairs,  in- 
antance,  or  other  expenaca  necessary  to  maintain 
the  mine  in  a  state  to  coromand  the  annual  amount 
of  dues  witldii  the  meaning  of  the  Bating  Act 
1874.  " 

19.  The  amount  <rf  tbe  whole  of  Hm  dnes  pay- 
able in  respect  of  the  mine,  under  the  said  leases, 
daring  the  year  1874,  was,  under  the  lease  flrom 
the  Iforqnis  of  Bath,  31431.,  and  under  that  from 
the  Karl  of  TankervUIc,  6691. 

20.  In  July  1875,  on  behalf  of  the  Forden 
Union^  a  substantial  valoation  list  was  duly  de- 
posited, in  which  the  said  mine  was  aasesaed  aa 
fttUmra:— 


No.  600.  Oooapier,  Soailbeaoh  Mining  Ckmpaaj' 
(Idmitad) ;  owner,  tbe  Bbrqau  of  Bath ;  desoriptioD, 
lead  SUM  t  ritoatioo,  Snulbaaeh ;  erou  <wtiiMt«Wl 
rental,  31431. ;  Sateabla  value,  31431. ;  toma  amonnts 
— noas  5871.,  rateable  value  -UOI. 

Ko.  610.  OooDpier,  Snailbaaoh  Hiabif  Company 
(Limited) ;  owner,  the  Earl  of  TanksrviUa ;  dMoriptioB, 
load  mine ;  ntnation,  Snailbeaoh  and  LotdaUli ;  gw— 
estimated  rental,  6591.;  rateabU  value,  65&L;  formar 
amonnta — grou  151.,  rateable  value  121. 10s, 

The  former  amounts  are  those  at  which  the 
surface  works  in  connection  with  the  said  mine 
were  assessed  prior  to  the  Bating  Act  1874. 

21.  A  Bupplemental  valuation  list  was  after- 
wards duly  deposited  on  behalf  of  the  aaid  Forden 
Union,  of  which  the  following  is  a  copy : — 

Ooonpier,  the  Snailbeaoh  Mining  Company ;  owner,  tli» 
Marqnis  ^  Bath ;  daeoription,  tramway  from  ore  bin  to 
■memng  boose,  tnmiel  or  fine  from  smelting  bonae  to 
ohimnar;  obimaer;  ritoation,  Snailbeaoh;  gnwa  aati- 
matad  rental.  1201. ;  lateable  valoe,  961. 

The  uiomit  of  tbe  gross  and  rateable  valae  therein 
stated  is  oorreot,  it  the  proper^  deaoribed  ia  sepacatalr 
rateable. 

22.  The  "  tramway  "  described  in  the  last  men- 
tioned valuation  list  is  part  of  tbe  tntmwajr  from 
tbe  ore  bin  to  the  smelting  houae  described  in.  the 
13th  paragraph  hereof. 

23.  The  "  tnnnel  or  flae  from  smelting  house  to 
chimney  "  is  so  much  of  the  tunnel  or  flue  described 
in  the  14th  paragraph  hereto  aa  ia  situate  witiiin 
Wortiien  pariah.  The  chimney  ia  that  described 
in  the  aud  14th  parwraph  hereof. 

24.  The  aaid  valuation  Hats  were  duly  approved 
and  confirmed  and  delivered  to  the  overseers  of 
Worthen  aforesaid,  and  a  poor's  rate  of  1«.  in  tbe 
pound  was  made  by  them  on  the  30th  Sept.  1875, 
and  doly  allowed  and  pablished.  Tbe  following 
is  an  extract  from  the  aaid  rate  so  far  as  it  afi'ects 
the  aaid  mine,  tramway,  tunnel  or  flue,  and 
chimney : 

No.  IMS.  Ooon|ri«r,  ftmllbiaali  MIninff  Company 
(Umited) ;  owsar,  llarqois  of  Bath ;  daaoriptiaai,  team. 

from  <»•  bin  to  smelting  hooM,  taaael  or  floe  from 
auditing  boaae  to  obininey,  and  ehimnajri  aitoation, 
Snailbaaoh;  gro8iestimatedreBtal,120I.{  rateable valask. 
961. ;  rate  at  la.  in  ponnd,  41. 16s. 

No.  644.  Ooonper,  Snailbeaeh  Mfaiiitt  Company 
(Limitad) ;  owner,  Maiqais  at  Bath ;  daaonptkm,  lead 
mine;  aitoation,  SoaUMaah:  groaa  eettsutted  zental, 
3143L :  rateable  Tslna,  814S. ;  rate  at  Ij.  fat  ponnd, 
1571.  3>. 

No.  645.  Ooonpier,  Snailhaaah  BBning  Companv 
(United) ;  owner,  Earl  of  TankerviUe:  deaeriptkm,  lead 
mine;  sltaation.  Snailbeaeb  and  LoidshiU;  gms  estl- 
mateci  raDtal,6fiOI.i  xateahk  v^,  69B1.  s  Hte  at  la.  fat 
pound,  321. 19«. 

25.  A.  valuation  liat  waa  in  1875  duly  deponted 
on.  behalf  frf  tiie  aaid  Atoham  Union  in  respect  o£ 
lands  uid  works  oonneoted  wUh  or  adjacent  to  Uie  . 
said  mine,  situate  within  the  said  A^n™  Unioiit 
of  which  the  following  ia  a  copy  : 

Ooonpier,  Snailbeaab  Minimi  Company  (Umited); 
owner,  Muqnli  of  Bath;  deMKiptkni,  onuhing  and 
dreadng  auuhinetT,  tmmwayt,  owUtoBsaa,  washing  floocs, 
offloes,  timber  yaxa,  woifabops,  part  ot  tmnel,  eagfates, 
and  apotlbanka ;  sitQaticm,  Snailbaaob  mine ;  gma  esti- 
mated zental.  GOOl. ;  ratwble  value.  iSOl 

Oocnmr,  &uiIbeBoh  ICniag  Comsm  (Umilsd); 
owner,  BavqiBia  of  Bsttii  desoriptlaD,  smelting  booses;, 
attoatton,  SnaObeaeh  mine ;  gnsi  esttmated  raDbal,  3S0I.  i 
mtaaUo  vafau,  96U.  10*. 

26.  The  crashing  and  diessing  machinery,  ^am- 
ways,  washing  floors,  p»t  of  tunnel,  and  smelting 
boaaea  are  thoae  already  described  her^  in  para- 
^pbs  8,  9, 10. 11,  and  13,  so  for  aa  tbe  same  ar» 
situate  within  Kinaterley  township  in  the  Atduun 
Union.  ^  i 

27.  The  valnation  fist  depniiMll^^ittafSl^^e 
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Unimi  has  been  appealed  against  by  the  appellants, 
bat  the  dedBion  ot  the  assessment  oommittee  of 
Bodi  Atcham  Union  baa  not  jet  been  made  known 
to  the  appellantB. 

The  qnestioOB  for  the  opinion  of  tibe  oonrt  are : 
— First,  whether  the  whole  of  the  land,  snrface 
works,  smelting  honses,  and  other  matters  and 
things  hereinbefore  desoribed  and  incladed  in  the 
said  sapplemental  valuation  list  of  the  respon- 
dents' union,  and  the  said  valaation  list  of  the 
said  Atcham  Union  are  to  be  regarded  as  part  of 
the  mine,  and  so  treated  for  rating  porposes 
within  the  meaning  of  the  Ratios  Act  1874,  and 
as  covered  by  the  rate  payable  in  respect  of 
daes  payable  during  the  precediog  year,  or 
whether  they  are  liable  to  be  separately 
assessed  and  rated,  as  distinct  and  separate 
from  the  mine ;  secondly,  if  the  answer  to  ques- 
tion one  be  that  such  lands,  snrface  works,  matters 
and  tilings  are  not  to  be  regarded  as  wholly  in* 
claded  for  rating  pnrposes  in  the  Snailbcaoh  mine, 
then  whether  any  portion  thereof,  and  what  por- 
tioD,  ought  not  to  be  so  inolnded,  the  court  being 
respectfully  requested  to  state  the  principle  upon 
which  the  dividing  line  between  those  which 
ought  not  to  bo  so  included  is  to  be  drawn; 
thirdly,  it'  the  answer  to  question  one  be  that  such 
lands,  surface  works,  matters  and  things  are  to  be 
regarded  as  included  for  rating  purposes  within 
the  Snailbeach  mine,  then  are  the  appellants  to  be 
rated  to  the  respondents'  union  and  parish  for  the 
wholeamountof  the  rateable  value  (i.e.,  the  annual 
amount  of  the  whole  of  the  dues  payable  daring 
the  preceding  year)  of  such  mine,  or  are  they 
entitled  to  any  dedaction  in  the  assessment  for 
the  respondents'  union  1^  reason  of  part  of  the 
works  being  locally  situated  as  hereinbefore 
described  within  the  said  Atcham  Unimi,  and 
liable  to  be  asseesed  there  also ;  the  court  being 
respeotfuUy  requested  to  state  the  principle  npon 
which  such  dedaction,  if  any,  is  to  be  made. 

It  has  been  and  it  is  ^reed  that  a  judgment  in 
conformity  with  the  decision  of  the  court,  and  for 
costB  as  thin  court  shall  adjudge,  may  be  entered 
on  motion  by  either  party  at  the  quarter  sessions 
nezt,  or  next  bat  one,  after  such  decision  shall 
have  been  given. 

Nov.Xi. — Wehoier  {irith  him  Vendbles)  argned 
for  the  appellfuits. — The  mining  company  are 
rated  in  the  parish  of  Worthen  at  the  amount  of 
the  whole  of  the  dues  payable  in  respect  of  the 
whole  mine,  although  they  are  also  rated  in  the 
pariah  of  Minsterley  for  the  proportion  of  dues  in 
respect  of  the  annsce  premises  in  that  parish. 
There  is  also  a  i^rmte  aaaeasment  <rf  tlie  smelt- 
ing house  and  premises  whic^  must  now  be  tftlcen 
to  oe  part  of  the  mine.  The  section  of  the  Bating 
Act  1874  (37  &  38  Yict.  c.  H)  which  is  important 
for  the  decision  of  these  qnestions  is  the  7th. 
"  Where  a  tin,  lead,  or  copper  mine  is  occupied 
under  a  lease  or  leases  granted  without  fine  on  a 
reserration  wholly  or  partly  of  dues  or  rent,  the 
gross  value  of  the  mine  shall  be  taken  to  be  the 
annual  amount  of  the  whole  of  the  dues  payable 
in  respect  thereof  daring  the  year  endins;  on  the 
31st  X)eo.  preoeding  the  date  at  which  the  valua- 
tion list  is  made  in  addition  to  the  annuf^  amount 
of  any  fixed  rent  reeervod  far  the  same  whi<^ 
may  not  be  paid  or  satisfied  by  each  dues.  The 
rateable  annual  value  of  such  mine  shall  be  the 
same  as  the  gross  value  thonof,  except  that  where 
tho  person  receiving  the  daee  or  rent  ia  liable  for 


repairs,  insorance.  or  other  expenses  necessary  to 
maintun  the  mine  in  a  state  to  oommand  the 
annual  amount  of  doea  or  rent,  the  avarsgo 
annual  cost  of  the  repairs,  insurance,  and  other 
ezpensee  for  which  he  is  so  liable  shall  be  de- 
ducted from  the  gross  value  for  the  purpose  of 
calculating  the  rateable  value.   In  the  following 
cases,  nami^ :  First,  where  any  such  mine  u 
occupied  under  a  lease  granted  wholly  or  psrtly 
on  a  fine;  secondly,  where  any  such  mine  ia  oocu- 
pied  and  worked  by  the  owner ;  and,  thirdly,  in 
the  case  of  any  other  such  mine  which  is  not 
excepted  from  the  provtsioas  of  this  Act,  and  to 
which  the  foregoing  provisions  of  this  section  do 
not  apply,  the  gross  and  rateable  annual  value  of 
the  mine  shall  be  taken  to  be  the  annual  amount 
of  tho  does  or  dues  and  rent  at  which  the  mine 
might  be  reasonably  expected  to  let  without  fine 
on  a  lease  of  the  ordinary  duration  acooidiDg 
to  the  usage  of  the  country  if  the  teeant 
nndertook  to  pay  all  tenant's  rates  and  taxes, 
and  tithe   rentcharge,   and  also   the  repain, 
insurance,  and  other  expenses  necessary  to  main* 
tain  the  mine  in  a  state  to  command  each 
annual  amount  of  dues  or  dues  aod  rent.  The 
purser,  secretary,  and  chief  managing  s^nt  for 
the  time  being,  of  any  tin,  lead,  or  copper  mine,  or 
any  of  them,  may,  if  the  overseers  or  other  rating 
authority  think  fit,  be  rated  as  the  occupier 
thereof.   In  this  section  the  term  *  mine,'  when 
a  mine  is  occupied  under  a  lease,  includes  the 
underground  workings  and  the  engines,  modunery, 
workshops,  tramways,  and  other  plant,  bnildmgs 
(not  being  dwelling  houses),  and  works  and  surfacs 
of  land  occupied  in  connection  with  and  for  the 
purposes  of  the  mine,  uid  situate  within  the 
bonndiuies  <tf  the  land  comprised  in  the  lease  or 
leases  under  which  the  dues  or  dues  and  rent  an 
payable  or  reserved.  The  term '  dues  *  means  ive% 
royalty,  or  toU,  either  in  money,  or  partly  in  money 
and  portly  in  kind ;  and  the  amount  of  dues  wbiA 
are  reserved  in  kind  means  the  value  of  such  dues. 
The  term  *  lease '  means  lease  or  sett  or  licence  to 
work  or  agreement  for  a  lease  or  sett  or  licenoe 
to  work.   The  term  '  fine '  means  fine,  preraiuin, 
or  foregifti,  or  other  payment  or  consideration  in 
the  nature  thereof."   Tlie  only  case  in  whioh  tbi9 
Act  has  been  discussed  with  respect  to  a  lead  mine 
is  Tk*  Van  Mining  Company  {LimiM)  v.  UattiMMa 
(L.  Bep.  1  Fx.  Div.  310),  but  no  inter|iretatiou 
was  there  put  npon  what  was  to  be  included 
under  the  words  "  in  connection  with  the  mine." 

Melniyre,  Q.G.  (with  him  ArbiUhnot)  for  the 
reapondeuts. — ^Nothing  can  be  said  to  be  in  coa- 
neotion  witJai  and  for  the  pnrpofies  of  tlie  nunc, 
which  is  for  the  purpose  of  deaUng  with  the 
material  after  it  has  been  brought  to  the  aoiftoe. 
If  ^e  premises  for  smelting  are  to  be  intdnded  in 
the  mine  itself,  the  words  of  the  definition  must 
be  read  as  if  they  were  also  "  and  relating  to  the 
manufactory  (tf  the  ore."  The  effect  of  the 
Bating  Act  1874  is  to  make  mines  rateable  be- 
'  sides  the  premises  connected  with  them  which 
were  rateable  before.  In  Bex  v.  Eati  of  Pon^t 
(5  M.  &  S.  139),  a  rate  was  imposed  in  rmpect  of 
one-fifth  share  of  the  lead  to  be  smelted  finmthe 
ore  raised  from  some  lead  mines,  which  the 
appellant  was  owner  of  the  ore.  Lord  EUen- 
borough,  in  his  judgment,  said,  at  p.  143,  **  Bat 
this  is  not  a  reservation  of  any  part  of  the  thing 
demised,  itia  notareservatknvof  anynutoftiw 
01%  or  of  the  min^,^  ^t^^f5|^^^liBai« 
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Etate,  hab  of  Bometbing  of  a  quality,  name,  and 
charnoter  entirety  different ;  of  a  metal  prodaoed 
from  that  mineru  by  the  labttrions  and  expensive 
prooesB  of  smelting,  in  wbioh  the  native  mineral 
IS  mixed  with  another  matter,  Tiz.,  with  coal  or 
charcoal ;  and  by  the  offeob  of  fire  npon  both  a 
metal  is  (^ined  which  is  to  be  coniidered.  for 
this  pozpoae  aA  least,  as  entirely  different  from 
eitbCT  of  Hna  two,  and  rather  as  a  maunfactare  of 
art  and  labonr  resaltins  from  the  nse  and  appli- 
cation d  these  materiua  than  the  original  earth 
itself!"  This  is  a  ooncdiuiTe  anthority  for  the  re- 
spoodentB  with  respect  to  the  smelting-houses 
and  the  tramway  leading  to  them;  and  this 
being  so,  where  sboald  the  line  be  drawn,  ex- 
cept at  the  arrival  of  the  ore  on  the  sarboe  ? 
Id  the  case  of  Talargoch  Mining  Company  v.  8t. 
Amph  Union  (L.  Bep.  3  Q.  B.  478),  a  watercourse 
for  the  pnrposo  of  working  the  machinery  con- 
nected with  a  lead  mine  was  held  to  be  rateable 
apart  from  the  mine,  although  the  mine  was  not 
rateable.  So  with  respect  to  the  Burfaoe  lands, 
buildings,  machinery,  workshops,  and  tramways 
in  connection  with  an  iron  mine,  in  Que»t  t.  Eait 
D«a»  (L.  Bep.  7  B.  334).  [Cuasbt,  B.— The 
definitioa  of  mine  in  the  Act  of  1874  expresi^ 
iochideB  eome  premises  of  this  kind.  Uellor,  i. 
—These  cases,  therefore,  do  not  toooh  the  qnes- 
tions  we  are  asked.] 

Wehater  in  reply. — There  is  no  reason  why 
imder  this  definition  of  a  mine  the  whole  of  the 

rllants'  premises  in  the  parish  of  Worthen 
Id  not  be  assessed  together.  But  even  if  there 
should  be  a  distinction  between  the  dressing  and 
the  smelting  boases,  the  whole  of  the  dues  payable 
in  respect  of  the  mine  under  the  leases  is  too  high 
an  amount  for  the  assessment  of  the  mine  in  one 
parish  only.  The  respondents  must  abide  by  the 
definition  in  sect.  7,  or  the  whole  asseasmenb  would 
nnder  sect.  13  be  bad,  according  to  Tiie  Van 
Mining  Contpaa^  {Limited)  T.  IAantdloe$. 

Meixoe,  3. — think  it  is  not  neoessary  for  us 
formally  to  answer  all  these  questions  reserved  for 
US.  The  ctmtentionin  the  case  depemds  upon  the 
oooslimotion  of  the  definition  of  a  mine  contained 
in  seoL  7  of  the  Bating  Act  1874,  and  we  are  of 
opinion  that  Hr.  Webster  is  right  so  far  that  the 
rateable  value  of  the  mine  in  this  parish  mast  be 
estimated  at  a  rednotion  from  the  gross  value 
nnder  the  leasee  by  so  mnch  of  the  dues  payable  in 
respect  of  the  premises  on  the  surface  in  the  pariflh 
of  Hinsteriey,  and  also  by  so  much  of  the  dues 
payable  in  respect  of  the  buildings  in  the  same 
parish  which  are  separately  rated.  Whether  the 
smeltmg  house  and  the  tramway  are  to  be  taken 
as  works  oooupied  in  connection  with  and  for  the 
pQiposes  of  the  mine  is  a  matter  which  we  will 
further  consider  if  necessary.  The  proportional 
deductions  are  all  questions  of  fact,  and  the 
amount  mnst  be  settled  elsewhere.  ^  We  are  dearly 
of  0|Hmon  that  there  must  be  a  ^minntion  from 
the  gross  receipts  ot  Uie  value  of  the  hereditaments 
senuittely  rated  in  order  to  obtun  the  rateable 
value  of  the  mine. 

Gleasbt,  B. — It  seems  to  me  that  sect.  7  of  the 
ActisconcluBive  as  to.our  judgment  for  theappel* 
lants.  I  think  it  was  intended  to  be  a  gnidefor 
the  rating  of  mines,  and  it  abolishes  all  principles 
to  be  inferred  from  previous  cases  on  the  snbject.  I 
certainly  see  no  intention  in  the  section  to  enable 
the  rating  authorities  to  assess  anypart  of  the  mine 
iwice  over ;  and  if  there  be  any  buildings,  or  other 


premises  which  should  be  rated  separately  from 
the  mine  itself,  either  in  consequence  of  their 
position  in  another  parish,  or  their  not  being  con- 
nected with  or  for  the  purpose  of  the  mine,  thxai 
a  deduction  mnst  be  made  in  respect  of  those  pre- 
mises from  the  gross  dues  payable  under  the  lease 
of  the  mine.  And  it  the  gross  dues  are  the  right 
measure  ci  Uie  rateable  Talue,  none  of  the  pre- 
mises fbr  which  those  dues  are  payable  onghtto  be 
rated  a  eeomid  time.  THaa  will  neoessarily  involve 
some  rednotion  of  the  rateable  value,  and  for 
myself  I  may  say  I  see  nothing  in  this  case  to 
separate  any  of  the  bnildings  or  works  mentioned 
from  the  mixia  itaelf.  There  must  be  a  deduction 
from  the  assessment  of  the  amount  of  the  dues 
proportional  to  the  buildings  in  the  next  parish ; 
in  this  we  both  agree.  It  seems  to  me  that  the 
smelting  works  are  in  connection  with  and  for  the 
purpose  of  the  mine,  but  of  thie  we  will  consider 
fartner. 

Nov.  16. — Clbasby  B.— Upon  further  considera- 
tion my  brother  Keller  and  I  agree  that  no  dis- 
tinction can  be  drawn  m>on  the  facts  stated  in  this 
case  between  the  smelting  honse  and  the  other 
parts  of  the  mine.  They  in  our  opnnion,  come 
within  the  definition  w  the  7th  aeouon  of  the 
Bating  Act,  and  are  in  connection  witii  uid  for 
the  purposes  of  the  mine.  It  seems,  however,  as 
the  case  is  stated,  that  it  can  be  no  consequence  to 
the  appellants  whether  the  smelting  worics  are 
rated  separately  or  not.  We  have  already  decided 
that  a  deduction  must  be  made  from  the  gross 
dues  in  respect  of  works  otherwise  rated  in  order 
to  obtain  the  rateable  value  of  the  mine  itself,  and 
apparently  it  cannot  affect  the  total  rateability 
whether  the  separate  assessment  of  the  smelting 
works  be  struck  out,  or  whether  the  mine  be 
assessed  at  a  proportional  reduction.  At  all  events, 
if  it  be  of  any  importance,  we  are  prepared  to 
hold  that  upon  the  statement  of  thia.case  the  term 
"  mine  '*  includes  these  smelting  works. 

Judgmmtfor  appellants  with  co$t«. 

Solicitors  for  appellants,  Dean  and  Tiiylort  for 
LongueoiUe,  James,  and  WHUaTne,  Oswestiy. 

Solicitor  for  respondents,  Oharlet  Franeiat  fbr 
W.  Wiiding,  Kontgomery. 


PBOBATE,  DIVOBCE,  AND  ADMIBALTT 
DIVISION. 
PBOBATE  BUSINESS. 
(Before  the  Bight  Eon.  the  President,  Sir  J. 
Hahnen.) 
Tuesday,  Jwm  20. 

WhUUST  «.  HONETWBLL  AHD  OXEIM.  (a) 

Frohaie  sutf — Service  <ff  wrW — Order  IX.,  ndss  2 
and  3 — SuheHiuted  eerviee — The  new  prae^ce 
aaeimUaied  to  the  old^Service  by  adoerliBemsnt. 
Where  a  writ  cannot  be  pereondUy  served  upon  one 
of  several  defendants  by  reasonof  his  address 
being  unhnovm  and  not  oseertainaMe,  the  court 
toiU  not  dispense  aUogetlier  with  the  service,  hut 
wiU  direct  service  of  the  writ  to  be  ej^^ected  hy 
advertisement,  foUovoing  the  old  practice  of  tM 
Oovrt  of  Probate  in  the  service  of  citations. 
Chablottb  Hunt  executed  her  last  will  on  Slst 
May  1865,  and  thereby  left  all  her  property  to  the 
plaintiff  and  another  upon  trust  for  two  of  her 
children,  Anne  and  Henry,  but,  in  case  Henry 
died  in  her  lifetime,  then  the  whole  to  Anne 
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absolately.  To  her  other  daughter,  Uary,  she 
left  nothing.  Shortly  after  the  execution  of  this 
'will  the  teat&trix  became  insane,  and  remained  bo 
nntfl.  her  death  on  5th  Feb.  1876.  Henry  went  to 
sea  many  years  ago,  and  had  not  since  been  heard 
of.  Mary  was  married  to  Thomas  Honeywell,  bnt 
luid  been  deserted  by  Mm,  and  had  Kved  separately 
ftff  many  years.  Upon  the  death  of  the  testatrix 
Muy  annoonoed  her  intention  oE  opposing  the 
will,  on  the  ground  o£  insanity,  mad  the  plaintiff 
thereupon,  as  snnriTing  ezecntor,  commenced  this 
action  in  order  to  get  the  will  proved  in  solemn 
form,  making  the  two  danghters  and  their  respec- 
tive  hasbands  defendants  in  the  suit.  All  the 
defendants  were  served  personally  except  Thomas 
Honeywell,  the  husband  of  Mary,  who  was  believed 
to  be  abroad,  but  whose  address  could  not  be 
ascertained.  The  solicitors  who  usually  acted  for 
Thomas  Honeywell  declined  to  give  an  undertak- 
ing on  bis  behalf  on  the  ground  that  they  did  not 
know  where  he  was,  and  therefore  could  not  com- 
municate with  him  and  obtain  his^instmctions. 

Candy  now  moved  the  court  for  an  order  nnder 
Order  IX.,  rnle  2,  to  dispense  altogether  with 
service  on  the  defendant  Thomas  Honeywell,  or  in 
the  alternative  for  an  order  under  Order  IX,  Bule 
3  that  the  wife  be  served  withont  service  on 
the  husband.  He  argued  that  no  injustice  could 
be  done  by  either  or^,  as  the  defendant  Thomas 
HoneyweA  had  no  interest  in  the  suit  except  as 
the  husband  of  another  defendant,  who  took 
notiung  under  the  will,  and  who  was  moreover 
praofcically  a  feme  $oU.  Personal  service  was 
impossible,  as  no  one  knew  where  Thomas  Honey- 
well,  even  i£  he  were  alive,  was  now  living,  and 
the  only  persona  who  had  acted  as  hia  agents  in 
this  country  decUued  to  accept  service  on  his 
behalf.  His  last  address  was  Viotoriin  New 
South  Wales,  bub  that  was  long  ago,  and  there 
was  no  ground  for  believing  him  to  be  there  now. 

The  Fbesidest. — Let  service  be  effected  by 
advertising  the  writ  in  the  same  form  and  manner 
as  a  oitation  would  have  been  advertised  in  such 
droumstances  nnder  the  old  practice,  in  Kew 
South  Wales  and  English  newspapers.  The  details 
will  be  settled  in  the  registry. 

Solicitors  for  tho  plaintiff,  Whyte,  OoUtMon,  and 
Priehard,  for  W.Parlcins  and  Condi/,  Southampton. 


Tueaday,  Kov.  7. 
(Before  the  Eight  Hon.  the  President,  Sir  J- 
Haknek.) 

In  the  Goods  of  Ahha  Habia  Bottok.  (a) 
Probate  of  informal  doeumenie — Boamente  not 
inoonnttent  with  ecuh  other — All  may  he  read  as 
one  toiU  and  admitted  to  probate. 
Where  several  teatamentcenj  papers  are  found  after  a 
decease  each  eoneistent  in  all  important  respects 
vfith  the  others,  the  wliole  will  he  taken  to  form 
one  will  and  toill  he  admitted  to  probate  as  such 
even  where  one  or  more  may  be  irregular  inform 
and  imperfect  in  siUeataiion. 
Anna  Mabia  Eottok  died  on  the  16th  Sept.  1876, 
and  after  her  death  four  testamentary  documents 
were  found  to  be  in  existence.    (1.)  A  will  duly 
executed  and  attested.    (2.)  An  informal  docu- 
ment but  siprned  by  the  testatrix  and  two  persons. 


and  withont  any  attestion  clause  and  bearing  two 
dates  31st  Jan.  and  1st  Feb.  1870.  (3.)  An  inlonnal 
dooumant  bnt  duly  signed  and  attested.  (4.)  A 
duly  executed  and  attested  codiciL  The  purport 
of  these  four  docaments  read  together  was  to  gin 
all  her  property,  with  the  exception  of  oerttin 
legacies,  to  ner  son  Ltent.-Gol.  Arthnr  Botton.  la 
the  first  document  he  and  John  Baddiffe  B«lte^ 
sley  were  appointed  joint  executors.  In  the  third, 
however,  he  was  appointed  sole  execator, 
Battersley  being  omittra.  This  inooDsistoncy  ww 
unimportant  aa.  BaUersIey  now  reaooneed  the 
executorship. 

C.  A.  Middleton  moved  that  probate  might 
be  granted  of  nil  or  some  or  one  of  these  four 
testamentary  documents  to  Lie&t.-G(^  Atthar 
Botton.  Tho  first  document  was  a  will  ditly 
executed  and  attested ;  it  was  dated  8th  Feb.  18t)^ 
and  was  declared  the  last  will  and  testament  of  the 
deceased  who  therein  appointed  Arthnr  Bottmi 
and  John  BadcliSe  Battersley,  executors  thereof 
The  next  in  order  of  data  was  a  teatamentsr; 
paper  which  might  be  taken  to  be  a  oodictl  to  tiie 
first  document  though  it  did  not  on  the  ince  of  tt 
purport  so  to  be.  It  did  not  refer  in  any  way  to 
any  previous  document,,  but  was  not  inconsistent 
with  the  provisions  in  the  first  docnmoift.  The 
peculiarity  in  this  instrument,  however,  was  that 
It  had  on  the  face  of  it  two  dates  Slat  Jan.  and  Ist 
Feb.  1870,  and  it  bore  no  attestation  danse,  merdy 
the  signatures  of  the  testafrrix  and  of  two  other 
persons  and  possibly  the  court  might  not  be 
satisfied  that  tne  provisions  of  the  Wills  Act  had 
been  complied  with.  The  third  document  was 
peculiar  in  many  points.  First  it  appointed 
Arthur  Eotton,  sole  executor,  thereby  revoking 
the  appointment  of  Battersley.  With  this  excep- 
tion the  terms  of  the  document  were  not  ineonsiA* 
tent  with  either  of  the  earlier  documents  and  aa 
bearing  on  this  inconsistenoy  he  quoted  the  case 
In  ike  goods  of  Lowe  (3  Sw.  &  IV,  478).  Tha 
document  purported  to  be  the  last  will  and 
testament  m  the  deceased,  was  daly  exeevted  sad 
attested  and  bore  date  9Uk  Feb.  1870.  The  last 
document  m  order  of  date  was  a  oodioil  dated  10th 
June  1873, "  to  my  last  will  and  testament"  thereby 
expressly  reviving  a  former  instrument  wbethsr 
(1.)  or  (3.)  or  both  it  was  for  the  court  to  say. 
There  wore  some  puts  of  this  docnment  very 
slightly  inconsistent  with  the  other  three  doca- 
ments, but  the  inoonsistentnes  were  so  slight  that 
the  court  might  fairly  read  that  document  harmo- 
nionaly  with  the  other  three :  (In  the  good'  <f 
PeicUll,  3  L.  Rep.  P.  &  B.  153.)  Generally,  all  the 
fonr  documents  are  sufficiently  oonsistent  with 
each  other  to  form  one  simple  and  intelligible 
instrument,  and,  Battersley  having  renonnced,  it 
was  asked  that  probate  of  some  or  one  or  all  <^ 
these  four  documents  be  granted  to  Lient-Col. 
Arthur  Botton. 

The  Peesident. — Let  a  grant  of  probate  go  to 
Lient.'CoI.  Botton  of  all  four  documents. 

Solicitors  for  the  executor.  Guacottet  WadkoM, 
and  JDate,  19,  EsBex-street,  Stiuid. 


In  the  Goods  of  AnrA  Uabu  Botton. 
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ItaM<v»— iiwctfadB  ateHmi—Ji^ermi  d^eet  i* 

machine —  Coats. 
The  ownen  ^  a  vessel  are  not  Uable  ^or  damage 
eoMted  to  onotAflr  vessel  in  a  collision  occasioned 
by  the  sudden  inajdmg  doton  of  an  appatratus 
in  which  thare  was  an  inherent  latent  defect,  in 
Ae  absents  of  any  n^ligenee  tn  ike  wer  of  the 
apparoitus, 

TheViUuun  Lindsey  (L.  Bep.  5  P.  0.  338;  29 

L.  T.  Bep.  N.  B.  356)  followed. 
Whxra  the  defence  of  inevitaUs  accident  is  sus- 
tained, the  plaintiff  wUl  not  be  ordered  to  pay  the 
costs,  -unleM  he  might  have  known  that  there  was, 
apart  from  the  merits,  a  good  legal  d^enee. 
This  wm  a  cause  ariaiiig  oat  oi  a  colUsiim  wfaioh 
todc  place  in  the  Biver  ThuneB  afc  10  ajn.  on 
17^  Jvne  1879,  between  the  schooner  Gem,  which 
was  lying  at  aBchor»  and  the  screw  steamship 
FtiiTcwhiohwaBBfeeMmBg  down  the  river.  There 
wss  no  material  difference  between  the  pEurties  as 
to  the  weather,  which  was  deecribed  as  fine  and 
dear.  The  Virgo  strack  the  Oem,  which  was 
lying  across  the  river,  and  head  to  wind,  nearly 
amiiuhqMf  with  such  riolence  tbab  she  Hanlc^ 
and  her  cargo  of  ioe  floated  out  It  was  alleged 
in  the  statement  of  olaini,  on  behalf  of  the  Gem, 
that  the  oolUsion  and  damage  were  caused  by,  and 
were  whdly  attributable  to,  the  neglect,  default, 
or  mismanagement  of  the  Vvrgo,  or  of  those  on 
hoard  her,  and  that  no  blame  in  respect  of  thn 
sud  collision  or  damage  was  attribntable  to  the 
Qan,  or  to  any  of  those  on  board  her. 

The  General  Steam  NaTigstion  Company,  owners 
of  the  Virgo,  in  their  statement  of  defence,  alleged 
that  the  Virgo  was  proceeding  abont  six  knots 
an  hoar,  and  that  the  Gem  was  seen  at  a  distance 
of  half  a  mile»  and  oontmosd : 

4.  Astte  Ftne  approaehed  ttio  proper  mMsnru 
wacetskan  in  doe  tuns  br  gturboaxdisfr  the  helm  of  the 
Tmvo>  toeteei  the  Ttivoowarof  the  Gem  without  daoger 
«(  ocdlision ;  but  ae  the  helm  of  the  Yirgo  waa  bein^  star- 
bouded,  hor  Btsering  gear  broke,  and  she  coold  not  be 
Blade  to  anawer  a  swrboard  helm,  and  althooffh  her 
encinea  wen  proBap^y  stopped  and  reTersed  full  speed, 
she  wHh  her  stem  came  into  contact  with  the  atarboaiu 
aide  of  the  Oem. 

5.  The  said  breaking  of  the  steering  gear  of  the  Virgo 
h^pened  without  any  aegI«ot  oc  breach  of  duty  on  the 
pitft  of  the  defendaata,  or  of  thoee  on  board  the  Virgo, 
and  tiie  aaid  eoUinon  waa  not  ocoaaioned  by  any  n^leet, 
defaolt,  or  misnuuiagament  on  the  part  of  thoae  on  board 
the  Virgo,  and  the  aaid  oollinon  was  the  result  of  inevit- 
able accident. 

On  the  defence  iasne  was  ioioed,  and  the  case 
oame  on  before  the  Jndge  and  Trinity  Uasters,  on 
the  6th  Nov.  1876. 

-It  was  proved  that  the  Virgo  had  some  short 
time  previously  to  Hie  accident  ported  to  go 
ahead  of  a  ketch  which  was  working  up  the  river, 
and  had  steadied  again  after  doing  so,  and  that  the 
order  was jost  given  to  "starboard  "to  olear  the  Gem, 
when  it  was  reported  to  the  master  that  something 
ma  wroDg  with  the  steering  apparatas  (a  patent 
one),  which  would  not  move;  the  engines  were  at 
once  stopped,  and  the  master  went  aft,  before  he 
got  aft  lb  was  reported  to  him  that  the  wheel 
was  all  right,  and  therenpon  the  pilot  started  the 
engines  on  again  as  before.  Almost  immediately, 

(«}BiI0rtad     J.  F.  AansALii  aad  r.  W,  IUikh,  Saqra.. 
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when  the  engines  had  only  made  three  revolutions,, 
the  master  observed  that  the  movement  oT 
the  wheel  produced  no  corresfponding  movement 
of  the  tiUer  uid  rodder,  and  ha  at  onoe  ordered 
the  engines  to  be  stopped,  and  reversed  fall  speed, 
hot  b«ore  the  way  of  the  ship  was  stopped,  tiie- 
conisixu  had  happened. 

After  hearing  the  evidenoe  and  argument  on 
the  facts  the  Jadge  retired  with  the  Trinity 
Masters  and  pat  the  four  following  aaestions  to 
them,  which  he  afterwards  stated  in  tne  oonrse  oT 
his  jadsment: 

(1)  Was  the  Fir^o  under  the  <urcamBtanoe8 bound 
to  keep  her  engines  stopped  ? 

(2)  Was  she  bound  to  anchor  P 

(3)  Was  she  wrong  in  crossing  the  bows  of  the 
ketch? 

(4)  Was  she  going  too  fast  P 

All  of  which  they  answered  in  the  negative. 
The  argument  of  the  point  of  law  whether  under 
these  circumstances  the  Virgo  was  liable  for  the 
dam^e  was  postponed  till  13th  Kov.  1876,  when 

MOnoard,  Q-O.  and  EdxaairA  PoUock,  for  |^n- 
tiffs. — It  is  for  the  defendant  to  prove  inevitable- 
aooidenti  and  they  have  noc  done  so.  The  sorew 
of  the  steering  apparatus  was  not  sufficient  for  its 
puipose,  or  it  would  not  have  broken  with  an 
ordmaiy  strain.  If  the  strain  was  extraordinary 
there  waa  negligence  on  board  the  Virgo  ia 
putting  her  in  a  poeition  when  it  became  neces- 
sary to  put  on  sach  a  strain.  There  is  no  evidence 
to  show  how  it  was  broken,  and  therefore  negli- 
gence of  some  sorb  must  be  presumed  to  have 
broken  it.  After  it  was  broken  the  accident 
might  have  been  avoided  if  the  Virgo  had  reversed 
her  engines  at  onoe,  or  anchored,  or  even  con- 
tinned  stopped,  bat  notwithstanding  distinct 
notice  that  something  was  wrong  with  the 
steering  apparatus,  t)^  ship  waa  allowed  to 
proceed  on  a  mere  soggestion  that  it  waa  i4I 
right  again  without  any  steps  being  taken  to 
ascertain  what  had  been  wrong,  and  this  in  itself 
is  uegligeiu:e  causing  the  collision.  The  casea 
where  an  inherent  defect  in  a  machine  nndis- 
coverable  by  ordinary  means  has  been  held  to 
relieve  the  party  using  it  from  liability  for  damage 
done  by  it  are  oases  of  contract :  Redhead  v. 
Midland  BaUtoay  Company  (L.  Eep.  4  Q.  B.  379 ; 
20  L.  T.  Bep.  N.  S.  628).  There  the  passenger 
carried  could  not  make  the  carrier  of  passengers 
liable  for  anything  ontside  of  the  contract,  which 
was  to  use  reasonable  care ;  here  there  is  no  con- 
tract, it  is  a  tort  or  trespass,  and  the  defendant  is 
liable  for  any  damage  he  does.  There  is  no  reason 
why  the  plaintiff  should  suffer  bss  becaase  the 
^&ndanb  uses  a  machine  insufficient  for  its 
purpose.  It  has  been  laid  down  by  the  Privy 
Council  that  a  plaintiff  to  avail  himself  of  the 
defence  of  inevitable  accident,  "must  take  all 
such  precautions  as  s  man  of  ordinary  prudence, 
and  skill, exercising  reasonnbto  foresight,  would  use 
to  avert  danger :"  {The  WiU!am  Lindaey,  h.  Hep. 
6  P.  C.  338  J  29  L.  T.  Bep.  N.  S.  365.)  And  in 
that  case  it  was  held  that  those  conditions  were 
satisfied ;  here  it  has  not  been  shown  that  they 
were.  Where  amachine  is  under  the  management 
of  a  person,  and  an  accident  happens*  out  of  the 
ordinary  course  by  means  of  the  machine,  ib 
affords  reasonable  evidence  of  negligence  in  the 
person  using  it  {Scott  v.  London  and  St.  Kath- 
arine  Docks  Company,  3  H.  &  C.  696^43  L.  T. 
Rep.  N.  8. 143),  and  that  is  t^|>^t^0Og  IC 
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Butt,  Q.G.,  Aaton,  Q.C.,  and  I?.  G.  CUtrktoit,  for 
the  defondantB. — ^Tbia  case  cannot  be  diatingiiished 
from  Tke  WaiiMu,  Lindeay  (L.  Bep.  5  0.  P.  338 ; 
29  L.  T.  Bep.  K.  8. 355).  That  it  was  done  by  a 
jerk  or  nndao  strain  is  a  new  ease  entirely  and 
cannot  be  raised  runr,  it  was  a  qneation  for  Irinity 
Masters :  {The  Uanetia,  1  Asp.  Kar.  L.  C.  263.) 
We  bare  satisfied  tne  onas  of  proof  by  showing 
tbat  we  took  reasonable  cars.  To  anchor  woalH 
have  been  certainly  dangerons  and  probably  nse- 
less  .{TKeO.M.  PoZmer,  29  L.  T.  Bep.  N.  8. 120.) 
The  case  is  stronger  than  that  of  Readh«ad  t. 
Midland  BaUway  Comvany  (L.  Ben.  4  Q.  B.  379 ; 
20  L.  T.  Bep.  N.  S.  628).  If  a  carrier  of  passengers 
has  no  li^nlity  in  snob  a  case  to  a  person  whom  be 
has  contracted  to  carry  safely,  d  foriiori  be  has 
none  to  a  third  party.  If  we  get  indgment  we 
are  eatitled  to  our  costs  ;  the  plaintiffs  Knew  our 
defence,  and  had  every  opportunity  of  ascertaining 
by  inspection  and  otherwise  its  validi^. 

9%sX0a(Ieii,B.ftL.8a:  0L.T.Bsp.K.8.MB; 
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Sdward  PoUoeh,  in  reply,  and  on  aolneot  of  costs. 
— Sbonld  judgment  be  agamat  na  it  wiU  be  witkon  t 
costs. 

Th«  IfarpMus  L.  B^.  4  p.  C.  ai2. 
Nw.  17. —  Sir  BoBERT  Fbillimobe.  —  In  this 
case  of  eclliflion,  in  which  the  plaintiffs  are  the 
owners  of  the  vessel  Qem,  and  the  defendants  the 
owners  of  the  vessel  Virgo,  the  case  for  the  pl»iu- 
tiffs  18  that  on  the  morning  of  the  17th  June  1876, 
the  Gem,  a  small  schooner,  was  riding  at  anchor  in  a 
cnroper  place  near  the  Deptiord  buoys  in  the 
ThameSt  tbat  the  Virgo,  a  large  screw  ship,  ran 
into  her  and  sunk  her.  The  defence  of  the  Virgo 
in  that  she  was  gdog  np  the  river  wiUi  a  good 
look  ont,  at  the  rate  m  six  knots,  that  she  saw  the 
Oem  about  half  a  mile  off,  that  having  ported  for 
a  few  barges,  which  she  cleared,  she  ttien  steadied 
and  afterwards  starboarded,  which  was  the  proper 
mamsnvretodearthe  Oem;  that  at  tiiistun-e  there 
was  no  danger  of  collision,  if  she  bad  answered 
ber  EtU'board  helm,  bnt  the  seomd  mate  came  to 
the  captain  and  told  him  there  was  something 
amiss  with  the  wheel,  and  at  the  same  time  the 
man  came  from  the  wheel  and  reported  to  the 
captain  that  there  was  something  wrong  with  the 
belm,  the  captain  ascertained  tbat  the  rudder  and 
wheel  were  not  acting  together  and  gave,  thronrii 
the  pilot,  the  order  to  stop  and  reverse.  It 
appears  tbat  very  ehortly  before  this  time,  some- 
thing  wrong  had  been  discovered,  but  the  mate 
having  reported  "all  rigbti''  an  ansucoessful 
attempt  hsid  been  made  tojgo  on.  Tbat  in  conse- 
qiicnceof  this  breaking  of  bbe  steering  gear  the 
Virgo  did  not  answer  ber  starboard  helm,  and  ran 
with  ber  stem  into  the  starboard  side  of  the  Qem. 
In  these  circumstances  the  contention  is  that  the 
collision  was  the  result  of  inevitable  accident  It 
was  vgaei  on  the  part  of  the  Qem,  first  that  the 
accident  was  not  inevitable,  and  secondly  that  if 
inevitable  the  Virgo  was  still  liable  for  the  damages 
whicb  sho  bad  inflicted  on  the  Qem.  On  the  part 
of  the  Virgo  evidence  of  the  most  conclusive 
character  was  produced  to  show  that  the  steering 
^;ear  was  thoronghly  good  in  every  respect  when 
it  was  pot  up  in  the  vessel  in  the  proper  manner ; 
and  that  it  bad  been  surveyed  fVom  time  to  time, 
and  reported  to  be  in  perfect  condition ;  that  the 
accident  had  happened  in  consequence  of  the  pis- 


ton breaking  off  under  the  nnt;  that  on  examin- 
tion  of  the  piece  ai  iron,  whidi  waa  prodoced  in 
oonrt,  two  small  flaws  were  disoovared  m  the  oeDbe 
of  it  which  bad  caosed  the  iron  to  Iweal^  tiu^  then 
flaws  were  latent,  not  to  be  detected  bf  any  nesas, 
probably  formed  in  the  conrae  of  ase  by  some  ssrars 
straining  of  the  helm.  The  grounds  npoo  wfaidi 
the  Qem  contmided  that  the  accident  was  not  ineril- 
ablewere  thatitmiriit  have  been  avoided;  fint, 
by  her  stopping  deaain  the  first  instance,  before  ^ 
man  cameuom  the  helm ;  secondly,  ancbaring; 
thirdly,  by  having  proceeded  at  a  slower  nte. 
fourthly,  by  having  gone  astern  of  the  barges, 
instead  of  crossing  their  bows.  All  these  pmnts 
I  submitted  to  the  Trinity  Masters,  and  they 
advised  me,  upon  a  consideration  of  all  the 
oironmstanoes,  that  wil^  respect  to  none  of  tbeoi 
was  the  Virgo  to  blame.  The  advioe  afmeared  to 
me  to  be  aonnd,  and  I  Mlowed  ifc.  There  tbm 
remained  these  qnestiona  of  law :  I^rat,  Whether 
tiie  Virgo  had  disdiBrged  the  bnrdea  of  pnof 
whidi  lay  upon  ber  of  uowing  Aat  the  aooidMit 
waa  inentable  P  I  was  of  opmion  that  hal 
Second,  t^Kmgb  the  Virgo  was  gnilty  of  no  neoh- 
genoe,  and  l£e  aoddent  was  inevitable,  wheuer 
she  was  not  still  liable  for  the  danuge  to  the 
Qtm  ?  I  am  of  opinion  tbat  on  this  point  tbe 
case  falls  within  the  principle  of  law  laid  down  by 
this  oour^  and  by  tbe  Privy  Oonncil  in  the  case  of 
The  WmiatnLindMav  (29  L.  T.  Bep.  N.  S.  355: 
L.  Bep.  5  C.  F.  338),  in  aid  of  the  authority  cf  which 
might  perhaps  be  cited  the  decision  in  the  caae  of 
Beadhead  v.  Mi^and  Bailufcui  (L.  Bep.  2  Q-  B- 
412),  affirmed  on  appeal  to  the  Exobeqtur  Ohamber 
(L.  Be^  4  Q.  B.  379;  20  L.  T.  Bep.  N.  a  628). 
and  that  Uie  defence  of  inevitable  aooideat  must 
prevaS.  With  reapeot  to  ooata  I  aluUl  make  no 
order  The  cases  referred  to  by  the  defendants' 
counsel  were  those  in  which  toe  pUntiSa  mast 
or  might  certainly  have  known  that  the  debs' 
dants  Jiad,  apart  from  tbe  merits,  a  Kood  lagsl 
defence.  I  am  of  opini<m  thmt  in  this  case  tbe 
plaintiffs  had  a  right  to  ownpel  the  defendants  to 
prove  the  fkota  npoo  whielL  they  r^ied.  The 
Virgo  is  diamisaed  from  tbo  snit,  aikd  no  costs  m 
either  side. 

Solicitors  fbr  the  ^aintiffi,  Saner,  Broadt  and 

Satieoek. 

Solicitor  tm  the  defendants,  W.  Atf&aak 


Baturday,  Aov.  18. 
(Before  CocKBDBN,  C.J.,  Kbllt,  O.B.,  BmucwEu, 

B.,    BaETT,  J.,    AlfPHUtTT,  AXCHDSIS,  Ji 

Pollock,  B.,  and  Fuld,  J.) 

Bbq.  v.  Tatlock.  (a) 

Larceny  Act — Broker  embeszlitig  proceed*  o/  teemn' 
ties — Marine  poltctes— OAotM — Seemitiee  far 
paymmi  of  money — Valuahle  aemrity — 24  A-  26 
Vust.  e.  96.  *.  75. 

An  inevranee  broker  was  empioycd  hj/  vrommlor 
U>  effect  three  poUeiea  upon  a  veaeel,  vrhtdi  ke  did, 
advaneing  the  premwms.  A  total  loss  kaoiaf 
oeeurred  the  broker  recovoed  the  neeeeeary  dee*- 
menit  from  tke  proteaUor  to  ooUeet  tke  imomeye 
intured,  and  thereupon  eoUecled  tke  amouMte  das 
upon  ttoo  of  the  policiee,  by  chequea  pauaHe  tokie 


(a)  Btfortel  b,  Joi^ 


Dm  9,  UN.] 


THB  LAW  TIHBS. 
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ordsr,  io&i(A%<j>/u<i  into  Am  own  bank  to  hit  own 
tmini.  The  premt'tm*  advanced  by  the  broker  and 
kit  eommiMum  oh  tjfeeling  the  policiee  and  re- 
emfing  the  loaees  were  unpaid  to  lam.  The  broker 
0%  being  asked  for  tlie  moneye  after  theu  had  been 
received,  taid  they  were  not  due  untu  a  future 
day,  and  subeequently  made  excneeSt  and  did  not 
pay  Otter  the  eunu  received  on  oeeount  of  the 
ioMet  to  the  proeecuior.    T/ie  Jury,  in  anewer  to 
a  <inettion  left  to  thean,  found  that  the  polidet 
hid  been  inimeted  to  ilte  broker  for  a  epedcd 
purpose,  viz.,  that  he  should  receive  the  moneys 
due  on  them,  and  forthwith  pay  them  over  to  the 
jiKWMutor.    There  was  no  evidence  to  support 
Mwfc  a  finding  in  ih»  ease. 
B4df  ikai  thare  was  a  misearriag«t  ami  <u  the 
court  had  no  power  io  direct  a  new  Irioli  the 
mmeHon  showd  be  quashed. 
SsmUe,  that  a  marine  policy  of  insurance  upon 
tdtidi  a  lots  has  occurred  in  reaped  of  the  perUs 
insured  against  is  a  security  for  m«  paiymmtt 
tf  money  wftAin  the  first  hntmeh  of  eeeL  75  of 
at  5-  25  Vict  c  76. 
OfKerst  whether  such  a  policy  is  a  chattel  or  ooZu- 
able  security  within  the  secojid  branch  of  that 
sedion. 

Cau  Btated  for  tbe  opinion  of  this  conrt  by  Kr. 
CominisBioner  Kerr. 

At  the  session  of  the  Central  Criminal  Conrt, 
bdd  on  Mondsy.  the  28th  Feb.  1876.  the  prisoner 
ns  tried  before  me  npon  an  indictment,  the  second 
»nnt  of  which  was  fonnded  on  the  second  branch 
tf  the  75th  section  of  the  stat  24  &  25  Vict.  c.  96. 
ud  was  ag  follows : 

Second  Count. — And  the  jorors,  &o.,  that  tho 
■id  William  Ananias  Crage,  trading  under  the 
i^le  and  firm  of  Ot^U,  Son,  and  Co..  hereto- 
ore,  to  wit,  oa  the  27tb  'Nor.  1875,  within  the 
nrisdietioo  of  the  said  Central  Criminid  Conrt, 
lid  entrust  Uie  said  William  Thomas  Angnstns 
IWook,  as  his  broker,  attorn^,  and  agent,  with 
•rtaun  Talaid>le  seoarilies  to  wit,  two  polioies  of 
nmrMics  ibr  6501.,  and  500L  respeetiTely  for  a 
Mcia]  panpose,  that  is  to  say,  tbat  he  the  said 
V.  T.  A.  Tatiock  shoald  reoeive  the  said  snms 
t  6502.  and  5001.,  which  were  then  doe,  and 
ayable  on  the  said  polioies  of  insurance.-  and 
Mthwith  pay  over  to  the  said  W.  A.  Crage  the 
kid  snm  of  11381.  10«.,  without  any  antnority 
:>  him  tiie  said  W.  T.  A.  Tatlock,  to  sell,  negotiate 
ransfer,  or  pledge  the  said  valoable  seoarities. 
nd  the  jarors  aforesaid,  npon  their  oath  afore- 
nd,  do  say  that  the  said  W.  T.  A.  Tatlook,  being 

broker,  attorney,  and  agent,  as  aforesaid,  on 
its  day  and  year  aforesaid,  and  within  the  juris- 
iction  ^Soresaid,  in  violation  of  good  faith,  aad 
ntruT  to  the  said  olgeot  and  purpose  for  which 
le  BM  nlnable  aeonritios  were  entroited  to  the 
lid  W.  T.  A.  Tatlock,  as  aforesud,  nnlawfhtly 
id  coDTert  to  his  own  use  and  benefit  a  oertain 
irt  of  the  proceeds  of  the  said  valoable  seouri- 
es,  to  wit,  the  said  sum  of  11S32. 10«.,  contrary 
)  tile  form  of  the  statute,  fto,  and  against  the 
Bsoe,  &c 

The  lacte  addmnd  in  avidenoe  were  these : 
The  prisoner  was  an  insaranoe  brt^Eer  in  the 
ty  of  Ix>ndon.  trading  as  Tatlook  Brothers,  and 
1  iTovember  1875,  was  employed  by  W.  A.  Crage 
rading  under  the  style  of  S.  OTerall,  Sons  and 
Dcnpany)  to  effect  for  him  (Crage)  an  insnrance 
i  the  cargo  of  a  ship  called  the  Agatha  to  the 


extent  of  16S0I.  The  prisoner  was  to  pay  the 
necessary  premiam.  He  delivered  to  Crage  the 
following  memorandum : 

Londtm,  17th  Nov.  1875. 

Tadook  Brothers 

To  Mfls«rs.  OveiaU,  Scm  and  Co. 
Dr.  to  iasoranoe  for  19501.  im.Agath* 

at30«.peroMit.   JtM  15  • 

Duty    0  4  S 


Loss  10  per  cent,  discount  tat  cash  on 
SS^10f.8d  


7  f 


^13  3 
Tati/>cx  Bboxhibs. 

On  the  27bh  Nov.  prisoner  was  at  Crage's 
counting  house,  and  Grage's  clerk  said  to  him, 
"  By  the  bv,  Hr.  Tatlook,  we  have  an  nocoant  due 
to  you  "  (alludiag  to  the  above).  Prisoner  replied, 
"  Oh,  never  mind  that,  I  shall  have  to  give  yon  a 
cheque  presently."  The  loss  of  the  Agaiha  was  by 
this  time  known.  The  clerk,  in  consequence  of 
this  statement  by  the  prisoner,  did  not  give  him 
a  oheque  for  the  amonnt  of  the  premium.  On 
the  27bh  Nov.  1875,  Crage  having  heard  of  the 
loss  of  the  Agatha,  gave  the  prisoner  directions  to 
obtsin  the  money  mi  the  policies,  and  wrote  to 
him  as  follows : 

LoadoQ,  27th  Not.  1875, 102,  Lower  Ttumea-itreet. 
Uessrs.  Tatlook  ud  Brothars. 

OmttoBDia,— HeiewiOt  we  hand  70a  the  secMsarj 
doeasMnts  tar  zeooveringthe  amonnt  iiisued  on  Afoiha, 
Lerwidc,  and  list  of  same,  which  pleaM  dgn  and  seton 
per  bearer.— Wa  are,  gentlemen,  Tonra  tmtr,  8.  Ovuiu., 
Son  and  OoMFANT. 

With  that  letter  Crage  sent  to  prisoner,  and 
prisoner  received  three  policies  of  insurance  for 
the  snms  of  6501.  in  the  Archangel  Office.  5001.  in 
the  Imperial  Office,  and  5001.  by  underwriters,  the 
captun  8  protest,  and  bill  of  lading,  and  a  letter 
from  Lloyd's  a^nt. 

On  the  i7th  Dec.  the  prisoner  reoeivod  from  the 
Imperial  Office  the  5(K>L  on  their  policy  by  » 
cheque  payable  to  his  order,  and  he  paid  that 
chec^ue  into  his  own  hank,  the  Union,  to  his  own 
credit,  and  it  wem  cashed  and  credited  to  him. 

On  the  31st.  Deo.  the  prisoner  received  from 
the  Archangel  Office  the  o50L  on  their  polity,  by 
a  cheque  payable  to  his  order,  and  be  paid  that 
cheque  into  bis  own  bank,  to  his  own  credit,  and 
it  was  oaslwd  and  credited  to  him. 

On  the  nth  Jan.  1876,  prisoner  wrote  and  sent 
to  Crage  the  following  memorsndnm : 

London,  10th  Jan.  1876. 
From  Tatlook  Brothers. 

To  HeBsn.  S.  Overall,  Son  and  Co. 
Cr.— Br  total  loss  per  ^jratha  ...  £1650  0  0 
Less  emunianoa  xeoeivuv    1^  ^ 

jeietS  10  0 

Doe  17th  Jan.  1876  sabjeot  to  payment  by 

underwriters. 

Tl.TI<OCX  BsOTHXItS. 

Crage  called  on  prisoner  twice  for  the  money, 
and  the  prisoner  said  it  was  not  due  until  the  17bh 
Jan.  Again  on  the  18lh,  Crago  called  upon  him 
and  asl^  for  the  money,  and  prisoner  asid  he 
oould  not  let  him  hare  it  at  present,  but  should  be 
able  to  let  him  have  it  on  Saturday,  ar  rome  of  it. 

On  the  19tfa,  prisoner  went  to  Crage  and  said 
he  oould  not  get  the  moi^ey  till  Saturday,  and 
would  let  Crage  know  on  the  following  Tlmrsday 
how  much  he  (prisoner)  could  get  by  Saturday. 
On  the  20th  Jan.  prisoner  wrote  and  aonb  to  Cr.igo 
the  following  memorandum  :  ^^^1^ 

Digitized  by  VjOOyiC 
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LoBdoB,  SOOl  Jas.  1876. 

From  T»tlock  BroiberB. 

To  MoBBTs.  S.  Orenll,  Son  and  Co. 
Agatha. 

Dear  Sirs, — ^We  £mz  that  m  shall  be  nnable  to  exceed 
lOOOl.  npon  the  loas  for  the  aboTe-named  veaael  on  Satur- 
day nan.— Yonrs  truly,  Tatlocx  Bbothsbs. 

Upon  the  receipt  of  that  memorandam  Crage 
called  upon  prisoner  for  the  money,  who  said,  "It 
would  be  impossible  for  a  broker  to  cany  on  his 
business  if  he  had  to  pay  immediately.  Gmge 
replied,  "  Having  had  the  money,  as  I  preeome 
you  hare,  you  should  pay  it  at  once^  Yon  nave  no 
business  to  withhold  it.  liet  me  see  the  policies." 
Prisoner  thereupon  went  to  a  safe  and  rummaged 
it  and  then  said,  "I  have  not  the  policies,  the 
office  has  kept  them."  Crage  replied,  "The 
oCBce  would  not  have  kept  them  unless  they  hod 
paid  for  them."  The  prisoner  said,  "  Two  of  the 
offices  have  ecttled  with  me  in  account and 
prisoner  then  handed  to  Crage  one  of  the  three, 
viz.,  the  underwriter's  policy  for  bGOl.,  and  Crage 
himself  obtained  the  money  on  that  policy. 

The  prisoner  never  paid  Crage  any  money,  and 
on  the  27th  Jan.  1876,  be  filed  his  petition  for  liqui- 
dation, with  a  statement  of  debts  25001.,  and 
returned  Crage  as  a  creditor  for  11121.  5».  lid. 
The  trustee  under  the  prisoner's  liquidation 
received  the  balance  (about  600L)  standing  to  the 
oredit  of  the  prisoner  at  the  Union  Bank ;  and  five 
oreditora  only  having  proved  niider  the  liquidation, 
the  prisoner  8  discharge  nndw  the  liquidation  was 
nanted.  Mr.  Crage  £d  not  prove  bat  rqmdiated 
toe  liquidation  altogether. 

It  was  contended  Mr.  Straight,  behalf  irf'tbe 
prisoner,  that  the  facts  aa  proved  did  not  show  the 
prisoner  to  have  committed  the  offence  mentioned 
u  tiie  statute,  and  that  I  ought  so  tell  the  jnry. 
I,  however,  laid  the  fects  before  the  jury,  and 
asked  them  the  following  questions,  viz. : 

1.  Did  Crage  intrust  the  prisoner  with  the  two 
policies  of  insurance  ? 

2.  Did  he  intrust  him  with  them  for  a  special 
purpose  P 

Was  that  special  purpose  that  he  should 
receive  the  moneys  and  forthwith  pay  over  the 
moneys  when  received  to  Crage  P 

4.  Had  the  prisoner  any  authority  to  sell, 
negotiate,  transfer,  or  pledge  them  ? 

b.  Did  he,  in  violation  of  good  faith,  and  con- 
trary to  the  purpose  for  which  they  were  intrusted 
to  him,  convert  any  part  of  the  proceeds  to  his 
own  use? 

The  jury  answered  questions  1,  2,  3.  and  5  in  the 
affirmative,  and  No.  4  in  the  negative,  and  under 
my  direction  they  found  the  prisoner  gnil^,  and 
the  verdict  was  so  recorded. 

The  question  reserved  me  for  the  consider- 
ation of  tho  Court  above,  is  whether  the  facts  aa 
proved  were  sufficient  to  constitute  the  offence 
mentioned  in  the  statute,  or  whether  I  ought  to 
have  directed  the  jury  to  find  a  veridct  of  not 
guilty.  I 

The  prisoner  is  in  custody  awaiting  judgment. — 
B.  Malcolu  Kekk,  Gommissioner,  &c. 

June  2-^.— Straight,  for  the  prisoner. — ^The 
prisonerwas  indicted  under  the  second  branch  of 
sect.  75  of  the  24  &  25  Vict.  c.  96,  tor  unlawfully 
convercing  in  violation  of  good  faith,  and 
contrary  to  the  purpose  for  which  the  same 
were  ertrusted  to  him,  the  proceeds  of  cer- 
tain valuable  securities  intrusted  to  him  for  a 
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special  purpose,  that  is  to  say,  that  he  ahoDld 
receive  the  sums  payable  thereon  and  forthwith 
pay  over  the  same  to  the  OTosecutor.    The  75th 
section  provides  for  two  distinct  offences.  The 
first  branch  orovides  for  the  case  of  an  agect 
"  intrusted  with  money,  or  a  security  for  the  pay- 
ment of  money,"  with  a  direction  in  writing  as  tfr 
the  application  thereof,  who  shall  in  vioiUion  of 
good  &iUi  and  contrazy  to  the  terms  of  nA 
direction  ocmvert  the  same  or  any  part  of  the  pro- 
ceeds to  his  own  use  or  benefit,  or  the  use  or 
benefit  of  any  person  other  than  the  person  hr 
whom  he  shall  have  been  so  intrusted,  llba  secoua 
branch  provides  for  tho  case  of  an  agent  intnuted 
with  "  any  chattel  or  valuable  security,  or  any  power 
of  attorney  for  the  sale  or  transfer  of  stock  "  kr 
safe  custody  or  any  special  purpose  without  soy 
authority  to  sell,  negotiate,  transfer  or  pledge, 
who  shall  in  violation  of  good  foith  and  contiaiy  to 
the  purpose  for  which  the  sarae  shall  hare  heea. 
intrusted,  sell,  negotiate,  transfer,  or  pledge,  oris 
any  manner  convert  to  his  own  use  or  benefit,  or 
the  use  or  benefit  of  any  person  other  than  the 
person  by  whom  he  shall  have  been  bo  intrusted, 
such  chattel  or  security  or  the  proceeds  U  the 
same  or  any  part  thereof."    Upon  this  indictmsBt 
under  the  second  bram^  the  conviction  was  wrong; 
for  there  was  no  dealing  by  the  prisoner  with  the 
policies  of  insnnnoe  contraty  to  the  purpose  for 
which  the  same  were  intrusted  tn  him.    It  will 
not  do  to  say  the  offence  is  divisible  into  two 
parts,  (1)  converting  tho  security,  (2)  converting 
the  proceeds,  for  it  is  contended  that  to  render  the 
agent  liable  for  converting  the  proceeds  he  most 
first  convert  the  security  contrary  to  the  terms  of 
the  provision.   The  case  of  Beg  v.  Cooper  (12  Cox, 
C.  C.  600 ;  L.  Hop.  2  G.  C.  R.  127)  is  in  favour  of 
the  prisoner.    In  the  present  case  the  prisoner 
was  intrusted  with  the  policies  of  insnranoo  to 
collect  what  was  doe  upon  them.    He  was  en- 
titled to  hand  them  over  to  the  underwriters ;  and 
the  cheques  he  received  for  the  losses  were  payable 
to  bis  order,  and  there  was  nothing  wrong  in  hii 
paying  them  in  to  his  own  bankers.   Hen  at  wbak 
moment  was  there  any  frandolesit  oonveracB 
within  the  meaning  of  the  section  P   Aecordiitt  to 
the  course  of  dealing  the  prisons  was  entitled  to 
deduct  what  was  owmg  to  him  by  the  prosecutor 
for  premiums  and  commission.    There  was  no 
evidence  in  the  case  of  any  fraudulent  conversioo 
at  the  time  he  paid  the  cheques  into  his  banken. 
He  was  entitled  to  hold  the  cheques  according  to 
the  usage  of  business  among  insurance  brokers. 

Besley,  for  the  prosecution.— First,  as  to  the  oou- 
struction  of  the  statute.  The  second  branch  of 
sect.  75  comprehends  two  cases,  (I)  where  the 
agent  fraudulently  converts  the  valaable  secnri^. 
(2)  where  he  fraudulently  converts  the  proceeds  ef 
a  valuable  security  correctly  dealt  with,  that 
this  is  the  right  construction  would  appear  to  be 
so  from  the  course  of  leraslation  on  this  snl^ect- 
The  fint  statute,  52  Geo.  3.  c.  6S,  s.  1,  did  m* 
contain  the  words  '*  or  the  proceeds  of  the  same.' 
Th^  were  introduced  into  the  7  A  8  Geo.  4,  c.  2f, 
s.  49,  apparently  to  meet  cases  like  the  present, 
and  the  24  &  25  Vict.  c.  76,  s.  75,  follows  the  words 
of  that  enactment.  The  case  Beg.  v.  Cooper 
may  be  reviewed.  Secondly,  as  to  the  facts  stated 
in  the  case.  [Cockbcrm,  C.J. — What  evidence 
was  there  to  show  that  the  prisoner  was  bound  to 

Eay  over  the  proceeds  by  a  certain  day?]  The 
roker's  month  had  elapsed  when  he  was  asked  v> 
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pay  over  the  proceeds.  Besides,  after  verdict  the 
ooort  will  assQine  that  there  was  evidence  to  snp- 
port  the  findiog  of  the  11117:  (Hayvum  v.  The 
<^am,  L.  Bep.  8  Q.B.  102).         Our.  adv.  vuU. 

Km.  18.— Cocuc»,  O.  J. — ^The  deiendant  was  in- 
jictod  nndw  the  75ch  section  the  24  A  25  Vict. 
'  c  96.  The  facts  are  as  follow  :  Having  negociated 
as  brdur  certain  poficiM  of  insnranoe  on  a  ship 
.  beloBeic^  to  xho  prosacntor,  and  the  ^tp  having 
been  lost,  the  defendant  was  intrasted  with  the 
policies  for  the  parpose  of  cdlecting  the  amounts 
dne  npon  them.  Theseliereoeived  in  oheqnM  pay- 
able to  his  own  order,  which  he  indorsed  and  paid 
into  his  bankers  to  his  own  credit ;  bat  he  failed, 
either  then  or  at  any  time  afterwards,  to  pay  the 
amoani  to  the  prosecntors,  and  two  mtmtns  Uter 
filed  a  petition  for  licmidatton.  The  jary,  in 
answer  to  qnestions  specifically  pnt  to  them  by  the 
learned  commissioner  before  Whom  the  case  was 
tried,  foand  expressly  that  the  prisoner  was  in- 
taiBted  with  the  policies  for  a  special  purpose, 
Bsmely.  that  he  ehoald  receive,  and  when  ra- 
enved,  fbrthwitb  pay  over  the  moneys  to  the  pro- 
MontoiB.  They  farther  found  that  the  prisoner 
hid  no  anthwity  to  sell,  negolnate,  transfer,  or 
pie^e  the  policies ;  and  that,  in  Tiolation  of  good 
nitb,  and  contrary  to  the  pnipoee  for  whic^  they 
Wtte  intrusted  to  him,  he  converted  the  proi^ds 
to  his  own  nse.  Upon  which  tbey  were  directed 
by  the  learned  commissioner  to  find  the  prisoner 
ffoilty.  The  qnestion  submitted  to  us  is,  whether 
ue  tacts  as  proved  were  safficient  to  constitute 
the  offence  mentioned  in  the  statute,  or  whether 
the  jory  should  have  been  directed  to  find  a  verdict 
of  not  guilty.  It  appears  to  me  plain  tiiat  there 
bas  been  a  miscarriaf^e  in  this  case.  But  I  scaccely 
blow  in  what  position  we  are  placed  as  to  tbe 
hciEion  we  oan  pronounce,  whether  our  opinion 
is  asked  apon  the  facts  as  found  by  the  jury,  or 
)D  the  facts  as  proved  by  the  evidence ;  it  being  to 
ay  mind  perfectly  plain  not  only  that  the  rif{ht 
loestions  nave  not  been  put  to  the  jury,  bat  also 
hot  the  answers  to  tbe  questions  as  pat  are 
lirectly  contrary  to  the  evidence.  The  proper 
"nnedy  would  be  a  new  trial,  but  that  we  have  no 
wthority  to  direct.  I  think,  however,  that  tbe 
arm  in  which  the  qnestion  is  pat  leaves  it  open 

0  ns  to  say  whether  the  learned  commissioner, 
utead  of  putting  any  questions  to  the  jury, 
hould  not  upon  the  evidence  have  directed  them 
D acquit  the  prisoner;  and  this,  I  think,  would 
lave  been  the  proper  course,  the  evidence  being, 
11  my  oi»nion,  insufficient  to  warrant  a  conviction. 
"ha  case  tarns  on  the  constructioB  of  the  second 
ffanch  of  the  section  referred  to,  whicli  onacta 
bat  "wfaosoew  having  been  intmated  either 
EfelT  or  jointly  vhh  vaj  other  perstm,  as  a  banker, 
uraiant,  bionr,  attamey,  or  othn*  agent,  with 
nj  (diafetel  or  -nlnable  aeenrity,  or  any  power  of 
ttomey  for  the  sale  or  trans^  of  any  share  or 
iterest  in  any  public  Stock  or  Funds,  whether  of 
■a  United  ifjiu^dom  or  of  any  Foreign  State,  or 

1  any  stock  or  land  c£  any  body  corporate,  com- 
tny,  or  society,  for  safe  costody  or  for  any  special 
orpose  witfaoitt  any  authority  to  sell,  negoidatet 
ansfer,  or  pledge,  shall  in  violation  of  good 
Ath,  and  ocMitrary  to  the  object  or  parpose  for 
faich  such  chattel,  seoority,  or  power  of  attorney 
tail  have  been  intrusted  to  him,  sell,  negotiate, 
Bnsfer,  pledge,  or  in  any  manner  oonvert  to  his 
wn  uae  or  benefit,  or  the  nse  or  benefit  of  any 
Bvsm  other  than  tho  person  by  whom  he  ahoU 
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have  been  so  intrusted,  such  chattel  or  secority,  or 
the  proceeds  of  the  same  or  any  part  thereof,  or 
the  snare  or  interest  in  the  stock  or  faud  to  whii^ 
such  power  of  attorney  shall  relate,  or  any  part 
thereof,  shall  be  guilty  of  a  misdemeancr."  I 
enterlMun  very  senons  doubt  whether  a  policy  of 
insurance  comes  within  this-  section.  The  term 
"  cAiattel "  is  intended,  I  think,  to  apply  to  objects 
which  can  be  sold,  bartered,  or  pledged,  and  a 
policy  of  insurance  cannot  he  said  to  be  a  "vain- 
able  seoority  "  any  more  than  a  contract  <rf  sale  or 
any  other  contract.  It  is  sim|dy  a  contract 
whereby,  in  consideration  of  a  preminm,  one  party 
insnres  another  against  a  given  loss.  Unless  the 
loss  occurs  nothinf^  is  payable.  A  valuable  security 
is  one  on  which  money  is  payable  irrespective  of 
any  contingency.  Moreover,  a  policy  of  insnranoe 
apon  which  money  is  received  is  neither  "  sold," 
"  negotiated,"  "  transferred,"  or  "  pledged,"  in  any 
sense  of  the  word.  The  money  due  on  it  is  paid, 
and  the  contract  comes  to  an  end,  jusb  as  when 
money  is  paid  on  a  contract  of  sale.  I  hkewiae 
entertain  very  serious  doubt  whether  this  enact- 
ment extoida  to  a  case  in  which  a  person  intnuted 
with  any  of  the  instnnnents  enumerated  in  the 
section  for  the  purpose  of  disposing  of  it  or  receiT- 
iug  mon^  on  it,  having  done  so  embezalea  the 
proceeds.  The  enactment,  if  the  words  are  care- 
lolly  followed,  appears  to  me  to  apply,  and,  indeed, 
to  be  intended  to  apply  solely  to  the  dealing  with 
securities  without  authority,  and  contrary  to  the 
purpose  for  which  they  were  intrusitsd,  and  in  so 
doing  converting  the  instrument  or  the  proceeds 
of  it  to  the  nse  of  the  party  so  violating  his  trust. 
But  here  the  party  uses  the  instrument  for  the 
very  purpose  for  which  it  was  intrusted  to  him, 
namely,  that  of  receiving  the  money  due  on  it. 
Let  ns  assume,  for  the  parpose  of  the  argument, 
that  ho  afterw»ds  embezaled  the  monejr.  Se  still 
cannot  be  said  to  have  dealt  with  tbe  policy  "  wi^- 
out  authority,"  which  by  the  express  terms  of  the 
statute  is  an  essential  element  of  the  <^enoe.  It 
may,  however,  b^  said,  that  if  an  instrument  is 
intrastml  to  a  person  For  the  purpose  of  hu 
receiving  money  upon  it  and  handing  over  tbe 
money  so  received  to  the  principal  he  receives  it 
for  a  "  special  purpose,*'  and  that  if  the  agent 
receives  such  money  with  the  intention  of  apply- 
ing it  to  bis  own  ase  instead  of  handing  it  over 
to  the  person  employing  him,  the  authority  being 
violated  by  the  intended  fraud,  he  is  acting  with- 
out authority  as  well  as  in  violation  of  good  faith. 
Assuming  this  to  be  so,  and  that  a  party  receiving 
money  on  an  instrument  intrusted  to  him  for  the 
special  parpose  of  his  receiving  the  money  due 
npcm  it,  and  forthwith  huiding  suoh  money  over 
in  specie,  uid  who  at  iAiB  time  he  reoetTea  the 
money  intmdB  in  violation  of  good  faith,  to  Wply 
it  to  nis  own  nse,  commits  f^e  offence  created  by 
the  statute,  I '  doubt  exceedingly  whether  that 
would  be  so,  where  the  money  having  been 
received  with  an  honest  intention,  the  fraudulent 
design  of  misappn^riating  it  afterwards  arose. 
If  this  doubt  be  well  founded,  it  would  be  a 
aaestion  for  tbe  jury  whether  the  defendant  at 
tne  time  he  received  the  money  intended  to  ap- 
propriate it  to  his  own  parpoaes,  a  question  which 
was  not  submitted  to  the  jury  in  the  present 
case.  At  all  events,  it  is  to  my  mind  perfectly 
clear  that  unless  there  was  at  the  time  the  money 
was  received  the  fraudulent  intention  of  keeping 
the^noney,  in  which  case  the  statute  may  possibly 
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applj,  it  cannot  apply  to  a  case  in  which,  tbe 
noderatandingof  »e  parties,  the  person  reoMving 
the  money  is  not  to  band  it  orer  at  onoe  to  the 
principal,  bat  is  to  cany  it  to  an  acconnt  betireeu 
them  and  to  pay  it  only  in  settlement  of  such 
acoonnt.    That  anch  was  the  nnderstonding  be- 
tween the  proseontors  and  tbe  defendant  whether 
as  arising  from  tbe  general  custom  of  trade  as 
between  insnronce  brokers  and  their  principalsi 
or  from  the  course  of  dealing  between  these  imme- 
diate parties  appears  to  me  to  resnlt  from  the 
eridence.   No  evidence  having  been  given  as  to 
any  general  cnstom,  I  do  not  think  we  are  at 
lilier^  to  take  notice  of  the  statement  of  anch  a 
eastern  occnrring  in  any  work  on  insurance  law ; 
but  ffofficient  evidence  of  tbe  auderstanding  be- 
tween the  parties  is  to  be  fonnd  in  the  fact  that 
when  the  defendant  is  applied  to  for  the  money 
received  on  the  polioiest  be  answers,  while  acknow- 
ledging the  receipti  that  it  will  not  be  doe  to  the 
proaecotor  for  a  month,  and  this  is  aoqained  in ; 
affording,  as  it  seems  to  me,  at  all  erents  primd 
facie  (and  no  evidence  was  offered  on  the  part  of 
the  prosecntion  to  rebnt  the  presomption)  good 
ground  to  infer  that  the  defendant  either  by  the 
oostom  of  basinesSfOrtiie  course  of  baling  between 
himself  and  his  principal^  was  entiUed,  instead  of 
paying  over  the  money  at  once,  to  hold  it  and 
treat  it  as  bis  own  for  a  time,  settling  for  ic  only 
in  account  when  the  time  for  aettlement  came. 
If  such  were  not  the  terms  on  which  tbe  defendant 
waa  employed,  it  was  for  the  prosecution  to  rebnt 
the  inference  which  arises  from  the  fhcts  I  have 
referred  to.   Aasnming  sncb  a  case  to  be  within 
the  statute,  it  would  be  a  question  for  tbe  jnry 
whether  the  defendant  at  the  time  the  money  was 
received  intended  to  embezzle  it.   Possibly  proof 
that  a  party  receiving  money  under  anoh  tircnm- 
stuoea  waa  and  knew  himself  to  be  hopelessly 
insolvent,  and  ht&Dg  aware  that  hia  account  at  his 
bankers  was  heavily  overdrawn,  paid  tbe  money 
in  to  the  credit  of  his  account,  knowing  that  the 
effect  of  his  so  doing  would  be  that  it  would  be 
totally  lost  to  the  party  entitled  to  it,  might  be 
sufficient  evidence  of  an  intention  to  convert  the 
proceeds  to  hia  own  uae,  although  under  other 
circumstances  the  payment  of  the  money  into  bis 
bankers  might  have  been  perfectly  legitimate. 
But  the  only  evidence  of  insolvency  in  the  present 
case  was  that  two  months  after  the  receipt  of  tbe 
money  the  defendant  filed  a  petition  for  liquida- 
tion.   At  the  time  he  received  it  he  may  have 
been  solvent.   It  was  for  the  prosecution  to  give 
evidence  as  to  the  state       nis  ciroomstanoes, 
iC  it  conid  be  ahown^  that  he  was  insolvent  when 
the  mon^  was  received,  so  as  to  nuse  the  infer- 
ence that  in  paying  it  into  his  bankers,  be  intended 
to  defraud  the  prosecutor  d  the  amount.  Ko 
snoh  evidence  having  been  given,  I  think  that 
even  suppoaing  the  case  to  be  within  the  statute, 
as  to  WDioh  I  entertain  great  doubt,  the  learned 
Commiesioner  ahonld  have  held  that  there  was  no 
case  to  go  to  the  jury,  and  should  have  directed 
an  acquittal.   I  am  therefore  of  opinion  that  the 
conviction  waa  wrong,  and  should  be  quashed. 

KsLLT,  C.B.— I  Uiink  it  is  so  fax  doubtful 
whether  a  marine  policy  of  insurance  upon  which 
n  loss  has  occurred  and  a  sum  of  money  has 
become  payable  is  a  chattel  or  a  valuable  security 
within  the  meaning  of  the  75th  section  of  the  Act, 
that  I  do  not  feel  justified  in  dissenting  from  the 
judgment  of  acquittal  npcn  wldch  the  tiJier 
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members  of  the  Court  have  agreed.  In  additicu. 
however,  to  tbe  judgment  oT  Baron  Ftdlocfc,  in 
which  I  entirely  cononr,  I  would  observe  ibii  I 
cannot  aocede  to  the  docteine  that  beoaose  a  ma 
whose  duty  it  is  to  pay  over  a  sum  of  money  to 
another,  pays  it  into  nis  bankers,  and  aftwwaris 
draws  it  out  by  cheques,  and  then  goes  into 
liquidation  or  becomes  bankrupt,  he  may  not 
have  been  goilty  of  a  criminal  offence  within  this 
statute,  or  of  what  under  other  oircnmstaoeei, 
would  have  amounted  to  embezzlement.  It  ap- 
pears to  me  that  if  the  prisoner  after  he,  had  n- 
ceived  the  money  and  ought  to  have  pud  it  to  tbe 
prpsecutora,  and  after  paying  it  into  his  baokert 
drew  it  out  again,  knowing  that  he  waa  inaolrent, 
and  applied  it  to  his  own  use,  knowing  that  he 
could  never  make  it  good,  he  was  guilty  of  fraoda- 
lently  converting  the  proceeds  of  the  poliof  to  hii 
own  nse,  and  that  if  the  w>\jcr  had  clearly  been  a 
chattel  within  the  statute,  mo  conviotkMi  would 
have  been  right.  But  fbr  the  reasons  aimij 
stated,  I  agree  that  it  should  be  quashed. 

Bkaxwell,  B.~I  am  of  opinion  for  tbe  reasan 
given  in  m^  Brother  Ampblett's  judgment,  that 
these  policnes  were  not  valuable  securitiea  en- 
trusted to  the  prisoner  for  a  special  purpose  withia 
the  meaning  m  tbe  second  part  of  sect.  75,  but 
were  securities  for  money  within  Uie  first  part  of 
the  aection,  and  were  entrusted  to  the  prisoner 
for  such  purpose  as  to  make  tbe  case  wiUiin  the 
first  part  had  there  been  a  direction  in  writinft, 
and  as  there  was  none,  the  conviction  cannot  be 
sustained.  i 

A1CPH1.XTT,  B. — I  am  of  opinion  that  the  con- 
viction must  be  quashed.    The  indictment  ii 
framed  upon  the  second  branch  of  the  75th  sec- 
tion of  Uie  24  ft  2fi  Vict.  c.  96,  and  the  cms 
alleged  against  the  defendant  is,  that  b^ng  «n- 
truated  as  a  broker  with  certain  ship  polidsi  for 
the  spe(nal  purpose  of  receinng  tbe  mmies  doe 
thereon  and  paying  over  the  same  forUiwiUi  to 
the  prosecutor,  he  fraudulently  converted  the 
same  to  hia  own  usei    Now  looking  at  both 
branches  of  the  section  which  we  ought  to  do  fior 
the  puipose  of  arriving  at  the  true  meaning  of 
either,  it  appears  to  me  that  tbe  second  branch 
only  deals  with  the  case  of  chattels  and  aecnritiea 
sold  or  converted  into  money  without  autbori^r 
and  does  not  embrace  in  its  provisions  policaes 
like  these  which  were  entmated  to  the  defeadant 
for  collection.    For  we  must  observe  that  tbe 
section  only  relates  to  certain  olasaee  of  agento 
whom  tbe  Legislature  has  not  thought  fit  to  make 
amenable  to  tbe  ordinary  Uw  oi  embe^eaMal, 
and  it  is  only  therefbre  under  defined  oonditiaH 
and  sal^naras  tbiA  snch  agents  can  be  procesM  i 
against  criminally  for  misappropriating  monejtor  j 
securities  entrusted  to  them.  The  genani  mbM*  1 
appeara  to  be  this.   If  mones^a  or  aecorHits  ipUok  ' 
they  are  authorised  to  convert  into  money,  am 
entrusted  to  agents  of  this  character,  they  *(* 
only  answerable  criminally  for  a  firandulent  mis- 
appropriation if  a  direction  in  writing  as  to  | 
the  disposal  of  such  monies  was  given.    That  is 
provided  for  by  the  first  branch  of  the  section, 
which  embraces  the  ccue  we  are  considering,  for  i 
cannot  doubt,  having  regard  to  tbe  Interpretation 
Clause  that  the  p^ciea  were  securities  for  tbo 
payment  of  money  within  the-  meaiiini^  oi  tbe 
section.    There  remained  the  case  (v-huh  was 
supposed  also  to  require  the  proteCi<~'ii  of  tha  | 
criminal  law)  of  (diattels  or  npumies  entru^c«d  w 
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tadi  Bgenis  for  rafe  ctutody,  or  for  khuo  apedal 
porpoBfi  withont  anthorit^  to  sell  or  oonvert  into 
moner,  uid  that  is  pronded  for  by  the  seoond 
binrh  of  the  section,  which  makes  suoh  aROnta 
crimiaBUy  liable  for  a  fraadalent  misapfnopriation 
d  inch  ket  mentioned  chattels  or  seouritiea,  or  of 
the  proceeds  of  the  same.   It  has  been  argued 
that  these  last  words  can  bare  no  meaning  umesa 
th^  are  held  to  refer  to  seonrities  other  than 
thcee  which  they  had  no  authority  to  conTert  into 
BUKiey.  I  think  this  is  a  mistake ;  these  wOTds  are 
not  to  be  found  in  the  first  Act  (52  Geo.  3,  0.  63) 
on  this  subject,  bnt  were  inserted  in  the  snbseqaent 
Acta  for  the  obvioas  purpose,  as  it  appears  to  me 
d  meeting  the  caae,  which  may  well  happen,  of 
Ruh  Ment  Belling  or  at  all  erents  all^^g  tnat  he 
had  soU  honeatly  tiioagh  witHioat  authority,  and 
tftflnmds  yieldifig  totemirtatioa  and  frBudmenily 
konverted  we  proceeds  to  his  own  nse.  Without 
these  words  the  agent  in  looh  a  ORM  would  escape, 
IT  it  might  at  all  events  be  more  difficult  to  con- 
rict  him.   The  irrational  conseqnences  that  might 
mar  if  seooritiee  dealt  with  hy  the  Srat  were  uao 
Hid  to  be  comprised  in  the  second  branch  of  the 
m^iou  are  numerous,  and,  as  it  appears  to  me, 
ifford  a  strong  or^piment  that   it  was  not  so 
nteoded  by  the  Legialatore.    For  instance,  if  you 
^ve  Budh  an  agent  money  for  a  partioul^  pur- 
Kwe,  bat  not  expressed  in  writing,  he  would  not 
le  criminally  responsible ;  but,  if  you  had  giren 
dm  a  cheque  and  told  him  verbUly  to  get  it  oashed 
ad  apply  the  proceeds  in  the  same  way,  he  would. 
Vhat  18  the  sense  or  meaning  of  such  a  distinction  f 
9  he  not  as  socm  as  he  cashes  the  cheque,  entrusted 
rith  the  amount  exactly  in  the  same  way  as  if  it 
ad  been  handed  over  to  him  directly  by  his 
tineipal  P   Again  it  is  admitted  on  all  hands  t^t 
!  a  debenture  or  other  seouri^  be  entnwted  to  a 
Koker  with  authority  to  sell,  negotiate,  transfer, 
r  pledge,  the  case  would  not  be  within  the  second 
ranch  of  the  section ;  and  that,  in  the  absence  of 
written,  direction  as  to  the  disposal  of  the  pro- 
Mds,  he  would  be  civilly,  only  not  wiminally, 
Mponsible;  but  acoordiog  to  the  aivtiment  if 
M  seonrity  were  intrusted  to  him  for  the  purpose 
!  oollecting  the  moneys  due  upon  it,  he  would  be 
riminally  responsible  for  the  misapplication  of 
le  proceeds.    I  ctmfess  I  cannot  see  any  reason 
by  ho  should  be  criminally  responsible  in  one 
IM  but  not  in  the  other.    It  is  certainly  difficult 
>  bring  a  broker  so  authorised  to  collect  moneys 
Be  tm  a  seonrity  within  the  description  of  an 
lent  ant^oriaed  to  sell,  negotiate,  transfer,  or 
ledg^  althongh,  I  thin^  thero  is  little  doabt  bnt 
lat  the  {ramers  of  the  section  by  the  use  of  the 
tier  words  imagined  that  thenf  had  e^austed 
wry  means  of  converting  securities  into  money, 
do  not,  however,  think  it  necessary  to  deal  with 
Mi  difilonl^,  since  my  judgment  is  based  not 
jfon  Bubtletiea  of  language,  but  upon  the  broad 
round  that  according  to  the  true  construction  of 
«  section,  cases  which,  if  there  had  been  a  written 
rection  would  have  fallen  within  the  first  branch, 
»  not  in  the  absence  of  such  written  direction 
II  within  the  second  branch  of  the  section.  In 
0t,  I  think  that  the  cardinal  principle  of  the 
Ction  is  that  suoh  an  agent  is  only  in  the  absence 
a  written  direction  to  be  mminally  responsible 
r  monejB  which  may  eome  into  his  hands  by 
ma  imaatlioriaed  act  of  hia  own.  This  eoostrac- 
m  of  the  Motiptt  was  adopted  and  fwmed  the 
Dund  of  an  nnanimoua  deoudon  of  the  Ooort  ot 


appeal  oonsiating  oi  fire  jadges,  in  Bag,  t.  Ooopw 
(Cfiep.  2G.  0. 127).andlthm>  we  unbound  1^ 
that  authority,  even  if  it  be  the  fact,  as  is  alleged* 
that  there  was  another  ground  unnoticed  by  the 
counsel  who  argued,  or  the  Judges  who  decided  the 
case,  which  might  have  supported  the  decision. 
Upon  the  other  point  argued  bf^fore  us  as  to  the 
sufficiency  of  the  evidence  in  point  of  fact  to 
support  the  oonviction,  I  will  only  say  that  I  find 
it  very  difficult  to  understand  what,  if  anything, 
the  learned  judge  has  referred  10  us  beyond  the 
legal  question  on  which  I  have  ulready  expressed 
my  opmion.  If  he  meant  to  ask  us  whetner  the 
facts  stated  in  the  case  justified  the  findings  of  the 
juiy,  I  should  say  they  did  not,  for  I  can  find  in 
the  iaota  as  stated  no  evidenoe  ^  adi  of  the  special 
purpoae  stated  in  the  indiotment,  and  ctmsequentlj 
none  of  1^  alleged  ocaiTeruon. 

Butt,  J.  and  F3ld,  J.  acqnieaoed  in  the  judg- 
ment  of  Akpulxtt,  B.,  and  Aechibald,  J.  died 
during  the  Long  Vacation. 

Pollock,  B. — In  so  far  as  the  decision  of  this 
oase  depends  upon  the  proper  construction  to  be 
put  upon  the  section  of  the  statute  under  which 
the  prisoner  was  indicted,  the  24  &  25  Yid.  c.  96, 
8.  75,  I  entertained  during  the  argument,  and 
still  entertain,  considerable  doubt.  I  have  had, 
however,  the  aidvantage  of  seeing  the  judgments 
which  have  been  pro^red  by  my  learned  brothers, 
and  thinking  as  I  do  that  toe  conviction  was  un- 
satisfactory for  reasons  to  which  I  will  presently 
refer,  I  am  not  prepared  to  differ  with  the  view 
whii^  has  been  taken  by  the  majority  of  the  court 
upon  the  otmstruotaon  of  a  statute  which  is 
undoubtedly  capable  of  more  thui  one  interpreta- 
tion. If  it  ooold  be  assumed  that  the  construction 
of  the  statute  which  was  insisted  nixm  hy  the 

Eroseoution  was  correct,  it  appears  to  me  tlutt 
aving  reference  to  the  duty  of  the  prisoner  to 
pajr  over  to  the  prosecutors  the  sums  of  money 
which  he  had  received  in  payment  of  the  policies, 
and  also  to  the  false  statement  made  by  the 
prisoner  to  the  prosecutor  after  he  had  received 
these  sums,  there  may  have  been  evidence  which 
might  and  ou^ht  to  have  been  submitted  to  the 
jury  with  a  view  to  their  finding  whether  or  no 
the  prisoner,  who  undoubtedly  had  the  money,  had 
converted  it  to  his  own  use  or  benefit  within  the 
meaning  of  the  statute.  But  the  prisoner  was  not 
a  mere  clerk  of  the  prosecutors,  he  was  an  iusur- 
aoce  broker  carrying  on  an  independent  business. 
It  must  be  assumed  that  he  had  many  other 
principals  for  whom  he  acted  besides  the  proseoa- 
tors,  and  it  does  not  appear  what  had  been  the 
previous  course  of  dealing  o^^ween  the  prosecutors 
and  theprisoneras  to  tlie  payment  of  oraoconnting 
by  the  latter  for  money  received  by  him  on  the 
settlement  of  Ukssos.  These  are  matters  having 
an  essential  beuing  upon  the  guilt  or  innocence 
of  the  prisoner,  and  yet  they  do  not  appear  to 
have  been  explained  by  the  evidence  or  brought 
to  the  attention  of  the  jury,  who,  by  their  answer 
to  the  third  queation,  appear  to  have  assumed 
that  the  duty  of  the  prisoner  was  to  pay  over 
the  money  f»thwith  Iwithout  having  their  atten* 
tion  called  to  or  having  entered  on  the  con- 
sideration of  the  facts  from  which  suoh  a  duty 
could  be  properly  inferred.  Under  these  circum- 
stances, when  I  have  to  answer  the  question  whidk 
has  been  submitted  to  na  by  the  learned  Commis- 
sioner,  I  oaonot  say  that  I  consider  the  facts  as 
prorad  iroe  snffiount  to  constitBte  the  offeaoa 

Digitized  by  Google 


526— VoL  TSXV^  N.  S,J 


TSB  LAW  TIMSiS. 


[Dm  IflkUK 


■vDontioned  in  the  Rtafcnte,  and  therefore,  in  my 
.judgment  tho  eonnction  should  be  qnaabed. 

Omvietion  gwuhed. 


Saiwday,  Nov.  25. 
ifBefore  Cockbdkn,  C.J.,  Lord  Golbbisge,  CJ., 
Olubbx  and  PoixocK,  BB  ,  and  Fisld,  J.) . 
£■6.  o.  G*u.(a.) 
JBmhtxztement^ProeeeiB  of  i^t«qm — For  orimaa- 
count  ofmaatsr—Indittmmi^-^  ^  25  Vid.  c.  76, 
«.  08. 

The  head  <3§m  ofm%  insurance  eomp<my  woe  eU  L., 
and  there  were  braitch  officae  at  H.  and  Q.  The 
ioeal  fnanagere  at  IT  and  Q.  having  moneys  to 
■remit  to  the  head  o^iee,  paid  them  into  local  banhs, 
■obtaining  cheques  thereon  for  the  amomtt  payable 
■to  the  order  of  the  prisoner  {the  chief  manager,  at 
the  head  c^e),  and  forwarded  the  chequee  hy 
letter  to  vie  head  ofiee.  It  taae  the  pnaoner'g 
duty  to  open  the  letters  at  the  head  ojioe,  receive 
the  remittances,  and  hand  Ute  same  over  to  the 
eaakier.  The  loeoZ  managert  at  M.  and  O.  re- 
■mitted  hy  letter  two  aaok  ohemiee  for  2001.  and 
400Z.  re^edivtHijf  io  the  head  qjie^  which  the 
duly  received.  He  indorted  the  hills, 
got  Aem  discounted  hy  friends  of  hie  oum,  instead 
•iff  handing  them  io  the  cashier  to  pay  into  the 
oompan'j's  bank,  and  converted  the  proceeds  to  his 
ovmvte: 

Seld,  that  the  prisoner  received  the  proceeds  for 
and  on  account  of  his  masters,  and  thai  he  was 
properly  indicted  far  embeztling  the  mon«y. 

At  the  quarter  sessions  for  the  borongh  of  Liver- 
pool, James  Edward  QtXe  was  tried  before  me  tipon 
-An  indictment  consisting  of  two  coants,  in  the  first 
of  which  the  prisoner  was  charged  with  having, 
•on  the  19th  Hay  1874,  when  a  derk  and  servant 
to  the  London  and  Lancashire  Fire  losaranoe 
Company  (Limited),  embezzled  4001.,  the  property 
of  his  said  masters,  and  in  the  second  of  which  he 
was  charged  with  having,  when  in  the  same 
capacity  and  on  the  same  day,  embeezled  2001., 
.^Aso  the  property  of  hia  said  maBters. 

Tfaa  evidrace  m  Biipp(»rti  d!  the  charge,  bo  &r  as 
idie  oame  is  material,  waa  as  ftiUova : 

The  said  cxnapany's  head  office  is  in  Liverpool, 
There  are  branch  offices  at  Manchester,  Glassow, 
mod  elsewhere.  The  prisoner  was  the  head 
manager  of  the  company,  and  was  their  clerk  and 
servant.  In  ordinary  coarse  he  opened  all  letters 
•nd  received  all  remittanoes  sent  to  the  head  office, 
And  h^ided  the  remittanoes  to  the  cashier,  who 
dcept  the  ordinary  books  under  tho  superinten- 
■<dence  of  the  prisoner  as  mana^r,  and  those  books 
"Were  from  time  to  time  submitted  to  and  checked 
<l>^  Mr.  Blenham,  the  oompany's  aoooontant  at 
Jjiverpool. 

It  frecpiently  happened  that  the  managers  of 
the  provmcial  offices  remitted  cash  or  cheques  to 
the  prisoner  as  chief  mani^r,  which  it  was  tho 
^duty  of  the  prisoner  to  lund  on  receipt  to  the 
•cauier,  and  in  the  case  of  cheques  it  was  the 
■^ty  of  the  prisoner  to  indorse  t3usB,  if  the^  ware 
(payable  to  his  order,  and  tliey  were  then  paid  into 
-«he  compairy'B  baiUcers  hy  the  cashier*  and  ac- 
«onBted  for  m  the  books. 

'  On  the  19th  May  1874,  the  prisoner  received  on 
Acconnt  of  the  company,  by  post  from  Glasgow,  a 
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dwane  dated  the  IBth  May  1674.  for  400L,  diaim 
hy  ue  manager  of  the  Qhmpm  Insnoh  npon  tfai 
Oommerdal  Bank  ct  Saouand,  mjable  to  Oa 
prisonor's  order.  On  tha  same  day  the  iMrisonar 
a^  reoeiTed  on  aooonnt  of  the  OMnpany,  hy  post 
from  Manohestert  a  cheque  for  SOOL,  dated  the 
Idth  May  1874,  drawn  by  the  manager  of  die 
Manchester  branch  upon  the  Maaohestar  aad 
County  Bank  (Limited),  pacyable  to  tiie  pzisenar's 
order. 

The  prisoner  did  not  hand  onrer  eittier  of  tboaa 
cheques  to  the  cashier,  or  inform  him  or  aayoaa 
else  of  their  reoe^tt  except  that  he  aoknowledgad 
die  receipt  of  them  to  the  Glasgow  and  Maadmtar 
managers  respectively. 

On  tha  same  day,  tho  19dt  Miay,  the  prisonsr 
indorsed  and  cashed  both  the  caaqnes  tiunogh 
private  friends  of  his  own,  who  gava  aim  tfaa  oau 
and  paid  the  <Aeqaes  into  tbeir  own  faanloL  Litv 
in  the  day  the  prisoner  paid  60(H.  in  hank  noM 
and  gold,  whUA  was  probably  the  pitidttoa  ai  fefas 
cboques,  to  the  cadiier  of  the  eranpany,  a^hig 
that  he  wished  it  to  go  againife  hia  aalazy,  Wfaioh 
waa  tdun  orardiawn  to  thatamonuL  Th«  oasUflr, 
anpposiag  the  money  to  be  the  prisoner's  ow^ 
reoeivad  it  from  him,  and  handed  bsok  to  tha  pri* 
soner  LO.n.s  for  the  amoont  whi(^  he  W 
received  from  the  priaoner  in  reqMot  cf  the  ofor- 
draft. 

Shortly  after  sending  tha  cheqoea,  tha  CHassov 
and  Manoheetw  man^ters,  according  to  tior 
osnal  practice,  sent  to  the  priaoner  financial  stats- 
ments,  which  among  other  things  r™t»iiinJ 
entries  of  the  awading  of  these  chtNtoea.  ThesB 
statementa  shonld  have  been  bandfla  to  Hie  ai^ 
oonntant  by  the  prioonMr,  who^  hoWover,  aoiiprBSMd 
them  both. 

The  priaanar''B  salary  -was  X5001.  ft  yoar. 

Tha  fact  of  the  priaonar  havms  zvoeirad  ths 
ehaque  for  2002.  was  not  known  to  tike  oompaaror 
the  accountant  till  about  a  month  laiu'.  Tbs 
innsoner,  when  c|ueBtioned.  said  ha  would  pnt  itafl 
right,  and  nothmg  was  done  in  raiqwct  of  it  at 
that  time.  The  reauttanoe  of  the  cheque  for  40BL 
was  not  known  to  the  company  or  the  aocaantaab 
till  about  four  montha  aftOTwarda,  when  tiia  m- 
Boner  was  no  longer  in  thecompany's  Berriaeh  *am 
prisoner  became  bankrupt,  and  the  oamfmy 
proved  upon  his  estate  for  the  amount  ci  tu 
cheques.  The  [nriaoner  never  aooooiitod  iateHk^ 
the  cheques  or  the  mMuy. 

At  the  close  of  the  oaae  for  the  proeaoatias, 
counsel  for  the  prisoner  snbmittod  tnat  tfae  ya> 
smier  could  not  ba  propoly  eoiTifltad  oE  emmm- 
sling  either  of  the  ranubha^gad  in  thnfaadiafeMHi 
inasmucb  as  the  oheqnea  were  sent  to  the  priMMt 
payaUe  to  hisordw^andTeqairodfaasindaaBSHi^ 
and  t^e  prisoner  was  entitled  to  cash  tha  dheqaa 
and  reoaive  tha  caah  which  ma  paid  to  bnaii 
respect  of  Aem,  and*  thercfwe,  tbera  waa  ni 
embesElanent  by  hiu  of  the  said  saaB  or  ailtof 
ofthem.  ItwaflalBOMhnttW»dthattl«ina« 
embeazlement,  beemaa  tha  idautieal  wionay  ■* 
eeived  for  the  oheqnea  waa  paid  to  tba  OMhiA 
although  it  waa  so  paid  aa  tha  lainsnai'a  am 
money  and  in  discharga  at  so  awdi  d  his  aai 
OTwdvaft. 

I  ruled  that  there  ims  eridanoa  tt  mtAe^^ 
meat,  but  ooaseatod  to  i;  mar  to  tba  cnNatnaa  <■ 
the  consideration  of  the  Oaact  for  Camma.  Gtofl 

Beserved. 

Tlw  Jwy  Qwwwtod  tha  juisini    1  aa 
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MBtence  bim,  hnt  reouuided  him  until  ike  deoision 
of  the  Court  to  the  boroagh  fn^ol  at  LiTerpool. 

Tbe  question  for  the  Goart  ia,  wfaeUiO'  there  WM 
endenoe  of  embenlenient  whit^  I  mi  jiutifiad  in 
kftring  to  the  jarj. 

Jomi  B.  AjqtsxLL,  Beoivder  of  LiTWpool. 

14th  Sot.  187d. 

Torr,  Q.G.  (Emneiy  with  him)  for  the  prisoner. 
—The  priaoner  -was   improperly  convicted  of 
embezztement.   There  was  no  embezzlement  here, 
bat  it  was  &  mere  tranaferenoe  of  the  cheques 
from  the  master  to  the  prisoner,  and  like  the  case 
where  a  maater  handa  monej  to  one  aerrant  te 
giro  to  aootber  for  a  specific  parpose,  and  that 
other  applies  tbe  money  to  hia  own  use.  ^Cock- 
msir,  C.J. — No;  here  the  prisoner  reoeires  a 
pieee  oF  p^>er  from  his  master,  which  he  is  to 
eoDTert  into  money.]   The  cheque  was  not  pnvble 
viitil  tbe  prisoner  pnt  hia  name  on  it.  fljord 
GOLEBiDc-E,  C.  J.,  referred  to  Beg.  t.  Kema,  11  Cox 
C.  0.,  123 ;  L.  Bep.  1  C.  0.  B.  113,  to  show  that 
vhere  a  Bemnit  has  embeazled  a  cbeqne  and 
eoDTsried  it  into  money,  he  may  be  indicted  either 
ibr  embezssUns  the  c^qne  or  the  monoy.l  The 
sontention  is  uiat  this  waa  not  a  oaae  of  embaaile- 
■ent,  but,  if  anything,  one  of  lanMoy,  and  the 
puoner  was  iiot  indietM  or  oonvioted  rorlanmiy. 
Jn  tite  pr»ent  case,  tbe  prnMmer  indoraed  the 
cheques,  and  got  cash  for  them  fhtnn  hia  own 
fHecds,  not  from  the  banks  no  whiefa  the  cheqnee 
vara  drawn.   This  cash  was  not  paid  to  the  pri- 
■mer  for  or  in  the  name  or  on  aooonnt  of  his 
Bnaters  within  the  meaning  of  the  stat.  24  &  25 
Tist.  e.  76,  a.  68.   'Hie  cheques  were  Bent  by  the 
beal  managers  as  a  means  of  forwarding  money 
which  was  constructiTely  in  possession  of  tbe 
■asters  through  them.    [CocKBUBJf,  G.J. — How 
does  this  case  differ  from  that  of  a  aerrant  who 
Rtree  a  receipt  before  a  customer  will  pay  P]  "Hie 
mowing  eases  were  Uien  referred  to: 
T.  WClaon,  9  Oar.  A  P.  27 ; 
Btg.  T. BtfOKimmt,  6 Ooz  0.0,280;  28L.J.HX.0.; 
Btg.  T.  Sarria,  6  Cox  C.  C.  363 1 
i»g.  T.  I^orp.SCozC.  C.  29 ;  27  L.  J.  861,  BC.  0. ; 
Sv.  T.  CuUum,  11  Cox  C.  0. 469  :  L.  Bep.  2  C.  0.  B.  28. 
Agftii^  the  money  in  thia  case  was  received  on 
the  piiatmer'a  own  account,  and  not,  in  the  hmgnage 
of  the  statate,  "for  or  on  account  of  masters." 
Iha  cheanea^  may  have  been  received  by  him  by 
'virtoe  of  his  employment,  but  the  money  was 
neuTed  on  hia  own  account. 

Sag.  T.  MatUn,  3  Cox  C.  0. 178 ;  S  Cur.  A  Eir.  930. 
Ko  ooonsel  appeared  for  the  proaecalion. 
CocKBniai,  C.J. — I  entertain  no  doubt  that  this 
MBvietson  must  stand.  The  principal  Eacta  appear 
tobetbese:  The  jMiaonerwas  the  chief  maoacer 
it  tbe  bead  office  of  a  InauTanoB  Oompany,  at 
Imrpocd,  ^lidi  had  brandi  offieeaatManrfiwter, 
Olsagoa,  and  elsewhere,  and  when  money  was 
ts  be  remitted  from  the  bnnwh  offloea  to  the 
priaeipal  one  under  the  management  of  the  pri* 
■ner,  the  mode  of  remittance  waa  by  paying  the 
■Mnsy  into  a  local  bank  and  obtuning  a  obeqne 
ipni  tfaait  bank  payable  to  the  poisoner's  order, 
*M  then  forwarding  the  cbeqne  in  a  letter  to  Uie 
Frindpal  eetablishmant.  It  was  the  prisoner's 
duty  to  open  the  letters  and  recerre  all  remittances 
Mat  to  the  head  offioe,  and  hand  the  remittanoee 
tethe  oaahier.  That  being  his  duty,  the  prisoner 
speaed  the  letters  containing  the  two  cheqnee 
Moitted  by  tbe  manauara  of  the  Manchester  and 
Q^gow  hnwinh«Wj  md  he  then  indorged  them  and 
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got  them  discounted  intermediate  parties,  and' 
then  paid  the  amount  to  the  PAehierto  go  against  hia 
salaiy,  which  was  then  overdrawn  to  that  amonat. 
Upon  these  faoto  there  can  be  no  doubt  that  tbe 
priaonw  waa  intrusted  with  tbe  etraquea  with  & 
knowledge  of  the  purpose  for  which  thenr  bad 
been  Tacdved,  and  that  he  misht  haive  been  xonnd 
gnilfcy  on  an  iadietoMnt  for  embaraling  the- 
cbeques.  Bat  instead  of  that  he  has  been  fband; 
guilty  of  embeaaling  tho  money,  the  proceeda 
of  the  eheqnes.  The  only  difficulty  in  the  case, 
which  however  is  a  superficial  one,  is  that  the- 
cbeques  were  cashed  not  by  the  banks  on  which- 
they  were  drawn,  bat  by  intermediate  persons. 
It  was  iegenioosly  argned  that  inasmuch  as  the* 
eheqnes  were  discounted  for  tbe  prisoner's  con- 
venience by  intennediate  persons  with  a  knowledge 
that  th^  were  not  his  chequoa,  the  mon^  so- 
obtuned  was  not  paid  on  account  of  his  masters^ 
That  ia  not  the  right  way  to  construe  matter. 
The  question  is  whether  the  prtioner  reomad  th& 
{noccieds  on  acooanfe  of  his  maater  P  The  oaaa 
may  be  illoatrated  thoa :  A  man,  intmatad  with  a 
cheque  to  cash,  meets  a  Mend  in  the  afemet  anci 
says  to  him,  it  is  not  otrnvenient  fbr  ma  to  go  to 
the  bank,  will  yon  cash  t&ts  cheque  fbr  me  rand 
the  friend  does  cash  it.  That  is  like  ^e  present 
oas&  The  moment  tbe  prisoner  got  the  cash  for 
the  cdieqae  it  waa  his  duty,  both  morally  and* 
legally,  to  take  and  hand  it  over  to  hie  masters.^ 
That  is  the  common  sense  view  :  and  I  entertain' 
no  doubt  that  the  money  was  reoeived  by  the- 
prisoner  in  thia  oaae  m  acaoimt  of  hia  mastersp 
and  tlafe  the  eonriotifut  for  etabeaalameat  wtt 
riffht. 

Itord  CoUBiiHia,  C  J*. — I  am  of  tbe  same  opinion. 
I  will  only  add  that  tbe  words  of  the  statute  "  for 
or  in  the  name,  or  on  account  of  his  maater,"' 
aeem  to  refer  to  oases  where  it  ia  the  known  dn^- 
of  the  aerrant  to  pay  the  money  reoaiTad  over  t> 
theznaatiMr. 

OiMum,  B.— I  am  of  the  same  opinion.  If' 
the  prisoner  had  reoeived  the  oaah  from  the  banks- 
there  could  hare  been  no  doubt  that  he  recmved 
it  for  and  on  account  of  his  mastMS,  and  I  think 
it  can  make  no  difEerenoe  ti»t  instead  dt  reoatviag 
it  frcon  the  banks  he  got  it  from  another  person. 
In  both  cases  tbe  money  was  obtained  for  hie. 
employers. 

Pollock,  B. — I  am  of  the  same  ofMuion.  The- 
words  "  or  by  virtue  of  such  emplt^ment,"  which 
were  in  the  previous  star.ate  of  emoeaalement,  the 
7  &  6  Geo.  4,  c.  29,  s.  47,  were  omitt«>d  in  the 
recent  statote,  with  the  view  of  meeting  cases 
where  the  money  was  obtained  not  by  vtrtoe  of 
the  employment,  but  as  here,  on  occoant  of  tba 
master. 

FiBLD,  J. — am  of  the  same  opinion. 


(Before  Oockbubjt  and  Lord  OoLiEiDaB,  OJX». 
GutASBT  and  Pollock,  BB.,  and  Fhld,  J.) 

BZQ.  V.  LAIIGTON.(a) 

Evidence  —  To  refresh  memory — Domment  not- 
written  hy  wiinett — Limited  Joint  Stock  Oom^ 
pfeny. 

It  wot  the  prieoner'*  duty,  as  a  timekeepw,  to  giwer 
to  a  derk  {not  the  pay  clerk)  a  liat  of  the  num&er- 
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^  deu/t  on  which  eaeh  workman  kadworludtand 
it  toot  the  elerk*t  duty  to  miw  f&an  iime$  in  th« 
Hme  hook,  and  the  amowU  of  wagot  dva  to  each 
workman  according  to  nuh  reitmu  ;  and  from 
the  time  hook  at  the  time  of  paying  the  wage*  it 
toot  the  prieoner'a  duty  to  read  out  aloud  fAa 
mwnber  of  day$  eaeh  man  had  worked,  and  tJie 
waget  were  Vun  paid  to  the  workmam.  hy  the  pay 
derk.  The  prieoner  had  wUfvUy  faUified  the 
liat  hy  overstating  the  time  one  of  the  workmen 
had  toorked,  and  the  falee  etatemmA  wat  entered 
in  the  time  book  by  the  derk,  and  wagee  ealcvlated 
accordingly.  On  (he  pay  day  the  entriee  were 
read  out  aloud  by  ilte  prisoner,  and  the  amount 
q/  wagee  eo  r^retenied  paid  to  the  workman. 
On  an  i»dietnunt  agaiaet  (he  prieontr  for  falee 
preteneee,  (he  pay  derk  woe  eeuled  ae  a  wUneee, 
and  not  rememhering  thepariieulare  of  the  eniriet, 
he  woe  aUowed  to  r«freiih  hie  memory  hy  rtfermee 
to  the  time  book,  beeauae  he  taw  the  entriee  at  (he 
pay  time  when  (hey  were  read  out  hy  the  prieoner, 
and  hnew  that  (he  prisoner  (hen  read  the 
*tUries  correal^,  and  that  he,  wiineee.  had  paid 
(he  sums  mentioned  in  Qtose  entriee,  aUhmgh  (he 
entries  were  not  made  by  himee^. 
Held,  thai  the  time  hook  was  properly  euhnitted  to 

refresh  the  witness's  Ttiemory, 
Parol  evidence  that  a  Joint  Stock  Oompomy  Limited 
has  acted  as  an  incorporated  company  is  suMeieni 
evidence  of  ite  incorporation  as  a  limited  com- 
pany on  an  indictment  for  false  pretences  in 
tohich  the  property  obtained  is  alleged  to  be  the 
property  of  the  A.  B.  Company,  LimUed, 
The  prisoner,  Bdward  Langton,  was  tried  before 
me  at  the  adjourned  Qoarter  Soasiona  of  Ae  Peace 
Wd  at  Kii^dale,  in  uie  County  <tf  Lancaster,  on 
the  11th  Jal^  last  past,  upon  an  indictment 
<^uu^ng  him  m  the  first  and  Becond  conntg  with 
obtaining  by  false  pretences  from  Thomas  Chitson 
oertain  money  of  the  Tawd  Tale  Colliery  Company. 
Limited,  with  intent  to  defraod  ;  and  in  the  thinl 
connt  with  obtaining  by  falae  pretences  from 
Samael  Higginbottom  oertain  other  money  of  the 
aaid  company  with  intent  to  defraud. 

A  copy  of  the  indictment  accompanies  and  is  to 
be  taken  as  part  of  this  case. 

The  prisoner  was  in  the  aerTioe  of  the  said 
company  as  one  of  their  time  keepers,  and  it  was  his 
duty  to  giTe  in  to  another  clerk  fortnightly  a  liat 
oC  the  number  ct  days  on  which  the  workmen  in 
the  employ  of  the  compuiy  bad  worked  during 
tiie  preceding  fcotnigfat.  It  was  the  datv  oC  the 
elerk  to  enter  in  the  time  book  tiiese  numoers  and 
the  amount  of  the  wi^s  due  to  each  workman 
•ooording  to  the  number  of  days  worked,  and  from 
this  time  book  at  the  time  of  paying  the  work- 
men's wages  it  waa  the  prisooer's  duty  to  read 
out  alono  the  number  of  the  days  each  man 
had  worked,  and  the  wages  were  then  paid  to 
the  workmen  by  the  pay  clerk  accordingly. 
Robert  Aspinwalf,  a  workman  in  the  employ  of 
the  company,  kept  a  provision  shop  on  his  own 
account,  at  whicli  the  prisoner  dealt,  and  at  the 
time  when  the  prisoner  made  the  false  pretences 
chareed  in  the  indictment,  he  was  indebted  to  the 
said  Bobert  Aspinwall.  The  14th  April  last  (Mist 
waa  the  day  on  which  the  wages  earned  during 
the  fortnight  preceding  the  11th  April  became 
payable.  During  that  fortnight  Aapinwall  had 
worked  twelve  days  and  no  more,  and  there  was 
due  to  him  in  respect  of  hia  said  work  the  sum  of 
3L  lit.,  and  no  man,  his  wages,  being  4e.  dd.  a 
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day.  At  some  time  betweaa  the  said  llth  and 
14th  April  tho  prisoner  asked  Aspinwall  hnr 
many  mye  he  had  worked  during  the  loit 
night.  ABpinwall  told  him  as  the  fact  waa, 
that  he  had  worked  twelve  days,  ^e  prisoner 
then  asked  Aspinwall  how  much  money  he,  the 
prisoner,  owed  Aspinwall  in  reapect  of  provi- 
sions bought  of  him  by  the  prwmer,  and  oo 
Aapinwall  telling  htm  the  amount,  the  priacmer 
said,  "  I  will  put  it  down  to  your  time."  There 
waa  no  evidence  of  the  time  list  handed  in  by  the 
prisoner  in  respect  of  that  fcntnight;  but  the  time 
iMok  waa  ma^  up  apparently  aooording  to  the 
same  oonrse,  and  in  the  time  book  the  number  of 
fifteen  days  uid  a  half  day  waa  entered  as  thatims 
wb^  Aa|nnwaU  had  worked  during  that  fort- 
night, and  the  anm  of  81.  5f.  beins  at  ths  nta 
of  it.  8d,  per  day  for  fifteen  di^  and  a  half  di^, 
waa  entered  as  the  amount  of  the  wagea  due  ta 
him.  These  entries  the  prisoner  read  out  alomd 
at  tiie  pay  time  on  tiie  said  14th  April,  and  Ab 
pay  dark,  the  said  Thomas  Chitson,  then  handed 
to  Aapinwall,  in  the  presence  of  the  prisoner,  the 
sum  «  31.  5«.  lOd.  aocordmgly.  The  12th  day  <rf 
the  following  month  of  Hay  waa  the  day  on  whidi 
the  wages  earned  daring  the  fortni^t  preceding 
the9thA£aybecamepaTMle.  During  that  fortaight 
Aspinwall  had  worked  twelve  days  and  no  more, 
and  there  waa  due  to  him  in  respect  ot  sooh  work, 
at  the  same  rate  of  4c.  8(2.  a  day,  the  sum  of 
21. 11«.,  and  no  more.  On  the  said  9Lh  Kay  the 
prisoner  aaked  Aspinwall  what  time  he  badwoiM 
dnring  that  fortnight,  and  how  much  hs^  the 
prisoner,  owed  AspinwalL  AspinwaU  then  toU 
the  prisoner,  as  the  Ikote  were,  tiiat  hey  AapinwaB, 
had  worked  twelve  days,  and  that  the  priaoBsr 
owed  Aapinwall  the  sum  of  18«.  6d.,  which  he  had 
paid  for  the  prisoner  at  hia  request.  The  prisoner 
then  said  that  he  would  put  the  ssid  anm  ii 
ISs.  6d.  to  Aapinwall's  time.  At  the  pay  time  on 
the  SMd  12th  Hay,  the  number  of  days*  woric 
entered  in  the  time  book  to  the  credit  of  Aspin- 
wall was  sixteen  days  and  a  half  day,  and  the  ram 
of  31.  Ids.  Id.  was  entered  as  the  amount  due  to 
htm  in  respect  of  such  work.  These  entries  the 
prisoner  read  ont  aloud  at  the  said  pay  tome,  and 
the  said  pay  clerk  then  handed  to  Aqnnsrall  the 
sum  of  31. 10*.  Id.  accordingly. 

The  9th  day  of  the  following  month  of  Jonewss 
the  day  on  whioh  thA  wagea  earned  daring  the 
fortnight  preceding  the  6th  Jane  became  payaUa 
During  uiat  fortnight  AspinwaU  had  woricsd 
twelve  days,  and  no  more,  and  there  mm  dne  to 
him  in  respect  of  sudi  work,  at  the  same  nte  of 
of  4f .  3<i  a  day,  the  snm  of  2Z.  lis.,  and  no  mora. 
On  the  said  6th  Jane  the  prisoner  asked  Aspin* 
wall  what  time  he  had  worked  during  that  f  ortsupiW 
Mid  what  the  prisonerowedAsiHawidtfwpnmaiaBS. 
Aspinwall  then  told  the  prisoner,  as  the  facts  were. 
tbatbe,ABpinwalI,bad  worked  twelve  da^ra,  and  the 
amount  wnich  the  prisoner  owed  Aapinawll  for 
provisions,  upon  wnich  the  prisoner  SMd  to 
Aspinwall  that  he,  the  prisoner,  would  pat  down  to 
Aapinwall's  time  the  amount  so  owing  by  the 
piis(Hier  to  Aapinwall.  On  the  sud  6th  and  9tk 
Jane,  Samael  Hig^nbottom,  the  secretary  of  ths 
said  company,  was  acting  as  and  forthe  pay  eleit; 
and  made  up  the  time  book  toe  the  in^es  wiiiA 
became  payable  on  the  ssid  9th  June,  and  the 
prisoner  gave  in  tiie  number  of  fonrteaa  ds^  and 
three  quarters  of  a  day  as  the  time  which  Aspia> 
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iNMdE  mti  tliea  made  up  by  Higginbottom 
•ooording  to  tbe  uaoal  practice,  end  on  tbe  aaid 
9tti  June  the  prieonw,  et  the  pay  time  read  oat  from 
ibe  aud  time  bode  fonrteen  days  and  t^iree  qnarlers 
cf  ft  day  as  Aipinwairs  time,  and  3L  2g.  Sd.  aa 
tbe  Bom  owins  to  ABpiwnoll  in  reipecA  oE  sach 
maik.  Ab  to  ul  the  charges  agunit  the  prisoner, 
Ajpiawall  proved  the  inms  of  money  he  had 
Tocdred  on  the  said  pay  days  and  the  number  of 
the  days  for  which  nc  had  been  so  paid  wages, 
bat  in  respect  of  the  charges  mentioned  in  the 
first  sod  second  connts  Thomas  Chitson,  the  pay 
clerk,  was  called  as  a  witness  before  Aspinwall  gave 
ikis  STidence.  The  prisoner's  connsel  objected  to 
Chitson  being  allowed  to  refer  to  the  time  book  to 
ensUe  him  to  say  for  how  many  days  work  and 
whatamonnts  of  money  be  had  paid  Aspinwall  on 
thessid  14th  April  and  12th  May.  The  ooansel 
contnided  that  as  Chitson  had  not  made  the 
eDtries  in  the  time  book  he  ooght  ncA  to  be 
allowed  to  refer  to  it  to  refireah  his  memory,  but 
«a  Chitson  proved  that  he  had  seen  those  entries 
whilst  the  prisoner  was  reading  out  alond  at  the 
p«y  time,  and  Hbalb  though  at  tlM  time  of  the  trial 
he  did  not  remember  the  particulars  of  the  entries 
without  referring  to  the  book,  yet  he  knew  that  at 
the  pay  time  the  prisoner  read  tiie  entries  correotly, 
«id  he,  Chitson,  had  jmid  the  sams  which  were 
mentitmed  in  those  entries. 

I  allowed  his  evidence  to  go  to  the  jnry,  re- 
senriog  the  point  for  tbe  opinion  of  this  oourt. 

As  to  all  the  coante  the  prisoner's  connsel  con- 
tended that  it  was  necessary  in  support  of  tbe 
iadiotoient  to  prove  that  the  Tawd  Vale  Colliery 
Company  (Limited)  was  an  incorporated  company ; 
that  this  could  not  be  proved  by  parol  evidence 
coly,  and  that  as  there  was  only  the  parol  evidence 
itf  witnesses,  who  swmre  that  the  company  was 
inoorporated,  I  ought  to  direct  an  acquittal  of  the 
prisoner. 

To  tliia  the  ooonsd  lor  the  proseoation,  replied 
that  aa  by  wirtoe  of  aeofe.  88  of  the  statnte  24  &  25 
Tict.  0.  9S,  the  indictment  woald  be  snffieient 
viUiout  ailing  any  ownwahip  of  the  money, 
tiut  the  references  to  the  company  might  have 
bean  omitted  without  vitiatii^the  indictment,  uid 
<hat  the  allegations  as  to  the  company  might, 
(barefore,  be  rejected  as  snrplnsage 

I  declined  to  direct  an  aoqnibtal,  and  left  the 
ffidenoe  to  the  jory  accordingly,  bat  I  reserved  a 
esse  on  thia  point  alao  for  tne  ojnnion  of  this 
eonrt, 

Tbe  jniy  fonnd  the  prisoner  gailly. 

Glie  conrt  sentenced  him  to  twelve  months* 
imprisonment  with  hard  labour,  subject  to  the 
<^inioa  of  this  court  as  to  whether  I  was  right  In 
cverraliog  tlie  objection  raised  on  befaalE  of  the 
prisoner  by  his  counsel. 

Edwabu  Gobon,  Chairman. 

TSo  ooansel  appeared  on  either  side. 

CocKBUBS,  C.J. — ^Ab  to  the  first  point,  whether 
ender  tbe  oiroamatances  the  time  oook  could  be 
looked  at  by  the  pay  clerk  to  refresh  his  momoiy. 
It  ^ipeara  to  me  that  it  oonld.  It  would  be  very 
dsogeroDs  to  allow  snob  a  coarse  where  the  entry 
has  only  been  seen  by  the  witness  in  the  absence 
tttbe  prisoner,  but  in  this  case  the  witness  had 
•ctoally  seen  the  entry  at  die  time  it  was  read  out 
*load  by  tha  prisoner,  and  kuew  that  the  prisoner 
iiad  read  it  correotly.  and  tbat  he  had  paid  the 
VBges  according  to  the  entry.  The  witness  was. 
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therefore,  properly  allowed  to  refresh  his  memory 
from  the  time  book.  As  to  the  seoond  point)  it 
was  not  aeonuKry  to  prove  strictly  that  toe  com- 
pany was  a  limited  comjpany  under  the  Joint 
Stock  Companies  Act  Evidenoe^t  the  company 
had  acted  aa  anoh  was  snfKoient. 

Lord  OOLBBDMH,  OJ.,  OlbASBT,  B.,  FOLtOCK.  B., 

and  FiMUi,  J.  ooaoirred. 

Oonvidum  affimud. 


— « — . 

COURT  OF  APPEAL. 

SITTINOS  AT  LINCOLN'S  INN. 
Tftursdoy,  Nov.  9. 
(Be£(ffe  Jahbs,  LJ.  and  Busoauut  and 
Bbaxwiu,  JJA.). 
Eg  parte  Anami ;  Ba  Ausnv.(a) 
Bankmptey  —  Comprontua   Mwasn  tnt§fet  and 
claimant — SmamiMotum  ^  AaamaivA — Batub- 
ruptcv  AjA  1869  (32  ^  38  Fiof.  e.  71),  •.  37. 
Amortgttgee  ofpropmriy  tf  a  banJerapt,  who  hadfor&- 
eZos^  before  the  hanhniptcy,  amtin  a  claim  three 
years  ii^tt>r  <Ae  ennmaiMement  of  the  (onib^pfei/ 
io  prove  for  21,000L  as       balanee  of  hie  dtht 
after  gimng  credit  for  the  value  of  hie  eeeuriti/, 
trecUing  the  foredoiwe  a$  reopened.    The  true' 
tee  in  Oie  baHkrwptty,  believing  that  the  elaimani'e 
riglit  io  reopen  the  foredoeure  could  ojiXy  he 
decided  by  a  very  esBpeneive  lUiyation,  effected  a 
compromiee  with  him  with  the  aseent  of  the  cre- 
ditors, by  the  terms  of  which  eompromise  hie  claint 
was  fo  be  admitted  for  20,0001.,  oU  G^/e  ot^r  ere- 
dtfors  wwefkret  to  receive  18*.  in  the  potmd,  then 
the  claimant  was  to  reeeiee  18s.  ^  As  powul,  and 
afiervMurde  he  and  the  other  eredUars  wre  io  shore 
pari  passa  in  the  rewuiining  emets.   But  for  this 
daiM  the  estate  would  hoM  hem  suffieient  to  pay 
all  Vie  other  creditors  infaU  and  to  leave  a  large 
surplus  for  the  bankrupt. 
The  banirupt  dieputed  the  validity  of  the  daim 
altogether,  and  applied  to  the  Oourt  of  Bankruptcy 
for  an  order  for  vie  examinaiian  of  the  daimamt 
in  respect  of  his  daim  .- 
Wdd,  that  the  bankrupt  was  entUUd  to  the  order 
asked  for,^  as  the  compromise  was  one  which  was 
only  detrimental  to  the  bankrupt,  and  was  not 
sudt  a  one  as  the  trustee  could  effect  under  sect. 
27,  sub-seet.  Z  of  the  Bankruptcy  Ad  1869. 
This  was  an  appeal  from  a'deoision  of  Hfr.  Begis- 
trar  Murray,  sitting  as  Chief  Judge  in  Bankruptcy, 
The  facta  of  the  case  were  as  follows  : 
Henry  deBrune  Austin,  who  carried  on  business 
aa  a  builder  at  Ealing,  was  adjudicated  a  bankrapt 
in  July  1872. 

In  1875  an  arrangement  was  made  to  sell  part 
of  Oie  bankrapt's  property  for  40,0001.,  which  it 
was  supposed  would  pay  all  his  oreditors  in  full, 
and  leave  a  considerable  surplus  for  the  btmkrapt. 

In  Nov.  1875,  however,  a  claim  was  sent  in  by 
one  Henry  Gibbon  to  prove  for  21,0151.,  alleged  to 
be  due  to  him  as  administrator  of  one  G.  Durant, 
deceased,  who  had  held  a  mortgage  upon  certain 
property  of  the  bankrupt,  and  had  obtained  a  fore- 
clOsure  decree  in  1869.    Asseasinp;  the  Ttiloe  of 
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the  secarity  at  36,0001.,  the  balance  of  the  mort- 
gage debt,  with  interesfe  and  ooats,  amonnted  to 
21^151.,  and  Oibbon  offered  apon  parment  of  the 
foU  amoiut  of  his  claim  to  moonreyrae  mortgaged 
praniaes. 

The  tmstee  and  committee  o£  inBpaction.  havin;; 
taken  oomnel'B  opinion,  qneationed  Gibbon's  right 
lo  prove,  being  advised  that  it  irae  a. very  donbual 
point  of  law  wnenenr  the  foreclosure  decree  coald 
be  opened,  ae  leasee  had  been  granted  of  part  (tfthe 
mortgaged  property,  and  part  of  it  had  been  aold 
by  Dnrant. 

Ultimately,  on  the  lOfch  April  1876,  an  agree- 
ment for  a  compromise  of  Gibbon's  claim  was  made 
between  the  trustee,  the  committee  of  inspection, 
and  Gibbon.  By  this  agreement  it  was  provided 
that  the  equity  of  redemption  of  the  morl^ged 
property  shomd  be  rdaiksed  to  Gibbon,  that  be 
should  be  admitted  to  prove  for  20,0001.,  bat  that 
he  should  not  olum  any  dividend  on  hia  proof 
tin  all  tiie  ofchm  ore^tora  ohoald  have  received 
16».  in  the  ponnd,  after  which  Oibbon  dumld 
reaein  18t.  in  the  ^onnd  on  his  pratrf,  and  then 
all  the  oreditora*  indloding  QibtMMi,  ahoold  be 
entitled  to  rsoeive  dividends  pari  pa$au  till  they 
had  been  paid  in  folL 

This  compromise  waa  ratified  a  meeting  of 
the  creditors  on  the  19th  Hay  1876. 

In  the  following  month  the  banlcmpt,  being 
adviaed  that  Gibb<m'B  daim  was  nnfonnded,  or,  at 
any  rate,  ezoessive,  a]>pliedto  the  Coart  of  Bank> 
mptcy  to  appoint  a  private  sitting  for  the  examin- 
ation of  Gibbon  with  respect  to  hu  claim. 

Ur.  B^pstrar  Karray  refused  this  application 
on  the  ground  that  the  coort  had  no  power  to  set 
aaide  a  oompromise  which  had  been  approved  by 
the  committee  of  inapeotion,  and  hy  a  meeting  <^ 
the  ereditora. 

From  this  dednoa  die  bankrupt  appealed. 

De  Ow,  Q.O.  and  Bremner,  for  the  appellant. — 
We  are  entitled  to  object  to  this  oomprotnise,  and 
aa  a  preliminary  to  taking  steps  to  set  it  aside, 
we  are  entitled  to  an  order  fbr  the  enmination  of 
Gibbon.  Thia  oompromise  in  not  auoh  a  one  aa 
the  tmstee  has  poww  to  make.  It  really  amounts 
to  giving  away  money  which,  if ,  aa  we  say,  the 
daim  is  unfounded,  woold  oome  into  our  ponket. 

They  referred  to 

Sm  parte  Alt»and«r,  Ra  Thin  and  PWf «  Tnut  DmL  1 

rk.Q.  J.*  8.  mt 

Bankraptej  Aot  186»,  ■.96; 

Bsaknipt«7  BuIm  1870,  n.  168,171. 

Davey,  Q.O.  and  Yate  Lee,  for  the  trustee. — 
Thia  compromise  is  good,  as  it  was  made  with 
the  sanction  of  the  committed  of  inspection  under 
the  27th  section  of  the  Bankruptcy  Aot  1869,  the 
3rd  Bub>section  of  which  authoriaea  tlie  trustee 
n^h  snob  sanction  to  "  make  such  compromise  or 
other  arrangement  as  may  be  thought  expedient 
with  creditors  or  persons  claiming  to  be  creditors 
in  respect  of  any  debts  provable  under  the  bank' 
ru^tcy."  There  was  no  collnsicoi  between  the 
trustee  and  the  creditor,  but  it  was  a  bond  fide 
compromise  made  to  avoid  the  wasting  of  the 
estate  in  the  settlemsnt  of  a  doubtful  question  of 
law  which  would  involve  an  expensive  litigation. 
It  was  made  with  the  sanction  of  the  committee 
of  inspection  and  of  a  meeting  of  creditors.  The 
debtor  has  no  right  to  interfere  with  snch  a  com- 
promise. Bub  if  he  has  any  right,  thia  is  not  the 
way  in  which  he  should  have  proceeded  to  enforce 
hia  right.  This  ia  a  mere  roving  inqoiry.  He 
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should  have  proceeded  under  the  20th  section 
of  the  Aot  which  provider  that  "  the  bankmnptt 
or  any  creditor,  debtor,  or  other  person  aggrienl 
by  any  aot  of  the  trustee,  may  apply  to  the  oont, 
and  the  oonrt  may  oonflrm,  renrae,  or  mo^;  the 
act  oomplained  dt,  and  make  such  order  in  the 
pramiaes  as  it  thinks  jast** 

Hentfflui^,  Q.O.,  for  Oibbtm,  was  held  to  have  no 
right  to  be  heard  cm  this  appeal. 

Without  calling  for  a  reply, 

Jahbs,  L-J.,  said :  I  am  of  opinion  that  tiu 
order  ought  to  go  for  the  examination  o(  the  wit- 
ness in  this  case.   The  ease  is  really  one  of  the 
most  extraordinary  cases  I  have  ever  heard  oL 
I  think  it  is  a  kind  of  case  that  baa  never  beta 
before  the  oonrt  before.  The  oreditors  have  the 
power  of  compromising  a  hostile  debt  s^uut 
themselves,  that  is  to  say,  on  someone  makmg  a 
claim  they  may  agree  to  give  him  somethiiig  ka 
by  way  <x  eettUng  a  doubt.   Such  a  oomprooiiae 
aa  that  would  no  doubt  be  binding.   But  tUi  ii 
not  a  oomtoomise  of  that  kind.  They  say  to  the 
claimant,  *'we  will  take  something  less,  a  ptA 
deal  less  as  to  yon,  and  a  great  deal  more  as  t& 
the  debtor."   Therefore,  they  are  entering  into  a 
compromise  by  which  they  wree  to  pay  thftt  wlueb. 
if  the  creditor  is  not  entitled  to  prove  at  alI,woQld 
leave  a  surplus  for  the  debtor.   If  he  is  entitled 
to  prove  mr  the  wnole  amount  which  he  dnms, 
that  would  affect  both  the  creditors  and  the 
debtor.   But  they  say,  "  We  will  compromiae  it 
npcm  terma  which  affect  ns  as  oreditors  in  oae 
way,  and  upon  tarma  whioh  will  affect  the  debtdr  io 
another  way,"  that  is,  to  aall  the  debtoi^a  tight  tfr 
impeach  it,  to  settle  libe  oiaim  in  snob  a  way  Ait 
tbey  get  all  the  beneat.  and  tiiat  tha  debtor  tm 
receive  no  benefit  in  any  way.   That  being  so,  it 
seems  to  me  a  transaction  so  very  singular  ia  its 
form,  that  I  think  the  debtor  has  a  right  to  bi^* 
"  Let  me  inquire  into  the  aronmatanoee ;  let  me 
inc|uire  from  the  mortg^ee  what  he  has  bwa 
doing  with  the  prt^Mrty,  and  whether  he  was 
entitled  to  make  a  proctf  or  not."    I  think  the 
tmstee  cannot  be  prejudiced  by  aooh  an  inqaiiy. 
The  investigation  may  be  a  little  annorh^t  ^ 
may  be  a  little  inconvenient  to  the  creditor,  jait 
as  it  is  to  any  other  witness  who  ia  examined  for 
anv  other  purpose  under  a  bankmptoy,  bat  he 
will  be  aimply  dealt  with  as  a  witneaa.   He  wil 
be  subpoenaed  to  answer  qnestionB  with  ngard  to 
the  property,  and  if  it  is  found  that  there  oam  ba  as- 
possible  good  in  diatorlHng  the  oorapromias  as  ts 
the  creditGo^s  debt,  the  matter  will  atop  there.  H 
otherwise,  then  proper  imoeedinga  will  be  taksa 
Under  these  drcumstanoea,  and  baring  regard  to 
the  nature  of.  the  compromiae,  I  do  think  d|S 
debtor  is  entitled  to  have  the  matter  f  nl^  investi- 
gated. 

Bagoallat,  XA — I  am  of  opiniim  that  altiMR^ 
the  debtor  could,  if  he  had  thought  fit,  haTe 
avuled  himself  of  the  provisions  of  the  20lh 
section  of  the  Bankruptcy  Act  1869,  by  ftdlowisg 
the  mode  pointed  oat  there,  it  waa  within  the 
juriadiction  of  the  registrar  sitting  as  Chief  JodRS- 
to  make  an  order  in  accordance  with  the  sumiDOSS 
which  waa  taken  out  by  the  debtor  in  this  osse- 
reqniring  Mr.  Gibbon  to  attend  for  the  poipoai 
of  1m  ing  examined.  I  say  I  think  it  was  wi^e 
hia  jurisdiction  to  make  such  an  order,  bat  I  ^li^ 
the  making  of  the  order  waa^discretiopair,  and  if 
I  had  felt  satis^^^^^rgq^^^^U  be«^ 
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Iiroaght  before  na,  that  the  compromise  vfaiuh  is 
aDeged  to  have  been  made  was  one  which  was 
clearly  within  the  27th  section  of  the  Act  of 
Ikrliament^  I  ahdold  hare  thonght  tiie  registrar 
ted  ezerdaed  a  wise  distnetion  in  deolininp;  to  make 
«D  order  for  the  examination ;  bnt  I  am  in  no  mj 
aitisfied,  from  what  I  have  heard,  that  the  eom- 
pronuB©  was  one  which  could  be  supported  under 
the  27th  section. 

Bkakwzll,  J.A.— I  hare  nothing  to  add. 

Solicitors  for  the  appellant,  TH&y  and  Sotmaa. 

8s£^taa  for  tlie  re«pondent»  .^ulertm  and  Bone. 


inmrtday,  Nov,  9. 
{Before  Jakes,  "LJ.  and  Baosalut  and  B&iu< 
wxix,  JJ^) 

Sx  partt  Tate  ;  Be  Taxb.  (a) 

Bmhng^—Fraiuhdent  iran^er  qf  property 
Pott  debt — PrauurB — Fraudulent  pr^m-enee — 
Pavae  in  good  faWir—Bcaakrupiev  Aet  1669  (32  &■ 
ZiVieLc  71).  ».  6  «*6«.  2;  *.  92. 
21i4  burden  of -proof  is  on  Uia  perwn  toho  eltUm*  t7u 
froUetiott  of  tite  jn-ovieo  at  the  end  of  ^  9Znd 
te^ion  ef  the  Bankruptcy  Act  1869  at  "a  payee 
in  good  faith." 
BemHe,  that  thai  proviso  applu>e  not  only  to  eaaes  of 
JraudtUent  preference  under  the  92nd  eection  of 
the  Act,  hnktaUoio  caseeof  "a  fraudulent  oonvey- 
anee,  gift,  delixiary,  or  tranter  of  the  de&fM-'s 
property  or  anypart  iltereof  wider  asct.  6.  «u&«.  2. 
DaeiMon  of  Bacon,  CJ.  nffirmed. 
Tsis  waa  an  appeal  frmn  a  decision  of  the  Chief 
Jadge  in  Btuikrapto;,  reversing  a  dednon  of  the 
-JndgB  of  the  Bristol  Connty  Coort. 
The  fiuts  of  the  case  were  as  follows  : 
On  the  8iih  Ifay  187^  David  ThU,  who  had 
fttniarli  fior  a  short  time  canied  on  tiie  bneiness 
of  a  miller  at  Badipcda  Mills  near  W^mouth, 
iled  a  petitim  fortheliqnidatuxiofhisa&irB  by 
«Rai^emeat,  and  Mr.  James  Gollina,  of  Bristol, 
ms  appoanted  tmstee  of  hia  propw^. 

In  Feb.  1U72,  tiie  debtor  and  hu  father,  Mr. 
Bobert  Tate  had  been  appointed  trnatees  the 
will  of  Mr.  David  Simpson,  who  was  the  debtor's 
maternal  uncle,  and  amongst  other  things  a  sam  of 
19182.  Consols  bad  been  transferred  into  their 
Jtnnt  names.  Under  the  will,  the  debtor's  mother 
was  entitled  to  the  ineome  ai  the  fund  for  her  life, 
snd  after  her  death  it  was  to  go  amongst  her 
children  as  she  shoold  appoint,  and  in  defitalt  of 
appimitment  to  all  her  children  eqaally. 

In  the  coarse  of  the  years  1872  and  1873  the 
whole  of  the  sum  of  Consols  was  sold  ont  by  the 
debttv  and  his  father,  with  the  knowledge  and 
-coisent  of  the  mother,  and  the  debtor  was  per- 
mitted to  retain  the  procrads  of  the  sale  of  14151. 
<iS  the  Connola  for  hia  own  pvrpose. 

la  Oct.  1874,  the  mills  at  which  the  debtor 
cacried  on  his  bosiness  were  stopped  by  the  Cor- 
pinataon  of  'Weymonth  for  the  purpose  of  certain 
Esoitary  improvements,  and  the  debtor  tiien  gave 
np  bosiness  and  went  to  live  with  his  father  and 
mother  at  Bath. 

Ob  the  2l8t  April  1675,  t^e  debtor  received  from 
tile  Corporation  of  Weymonth,  as  compensation  for 
the  loss  caased  by  the  stoppage  of  his  mills,  a 
^teqne  for  3002.,  for  which  he  received  cash  the 
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same  day.  He  also,  on  the  same  21st  April,  drew 
from  his  bankdng  acooont  2101.,  leavit^  a  balance 
of  only  21.  odd  standing  to  his  credit. 

Between  the  21at  April  and  the  let  May  writs 
were  isaoed  acainBt  the  debtor  by  aeveral  oreditors, 
and  tm  tiu  5u  May  a  debtor*A  samnumses  for  2511. 
odd  was  served  apon  hinu 

On  the  28th  AprU*  Mr.  Barbmm,  a  soUcitor  at 
Bath,  who  was  acting  on  behalf  of  the  debtor's 
mother,  wrote  a  letter  to  the  debtor  demanding 
the  immediate  replaoanent  of  the  14UI.  Consols, 
and  threatening  to  file  a  bill  in  Chancery  against 
him,  if  the  snm  was  not  replaced  at  onoe. 

Mr.  Bartrum  wrote  other  letters  to  the  debtor  to 
the  same  effect  on  the  30tJi  AprU  and  the  3rd  May, 
and  on  the  6th  May  the  debtor  invested  tho  sum 
of  400L  in  the  purchase  of  424Z.  Consols  in  the 
name  of  his  father  and  himself  as  trustees  of  the 
will. 

When  the  debtor  made  that  porchase,  his  debts 
amounted  to  2064Z.,  and  his  only  assets  oonsisted 
o£  book  debts  which  the  vafae  was  estimated 
at  only  a  few  poonda,  and  a  small  reversionary 
interest  under  his  graodhther^s  will,  trhioh  was  m 
hardly  any  present  valne. 

The  trustee  under  the  liquidation  petition  songht 
to  impeach  the  replaoement  of  the  ^41.  Consols  as 
being  either  ft  fraudulent  preference  under  the 
92na  section  oE  the  Bankruptcy  Aot  1869,  or  a 
fraudulent  transfer  of  snbstsntially  the  whole  of 
the  debtor's  property  under  sect.  6  subs.  2  of  the 
Act,  on  the  ground  Uiat  it  was  a  transfer  in.  ooo- 
aideration  of  an  antecedent  debt,  and  therfore  an 
act  of  bankruptcy. 

The  Judge  of  the  Bristol  Connty  Court  held  that 
the  transfer  was  made  under  pressure  and  oonld 
not  be  impeached. 

The  trustee  appealed  from  this  decision  to  the 
Chief  Judge  in  Bankmpk^,  who  held  that  the 
pressure  lor  pajment  on  the  part  of  the  mother 
was  a  mere  sham,  and  ordored  that  the  debtor  and 
his  father  should  transfto  the  42^1.  Consols  to  the 
trustee  under  the  liquidation. 

From  this  decision  the  debtor  and  his  father 
iq>pealed. 

Jnce,  Q.C.  and  Flalay,  for  the  appellants. — The 
tnnd  wu  replaced  under  pressure ;  it  was  also 
received  in  good  faith,  and,  therefore,  the  trana- 
action  cannot  be  impeached  as  a  fraudulent  pre- 
ference, but  is  protected  by  the  proviso  at  the  end  of 
the  92Dd  section  of  the  Baii}cnipt«;y  Act  1869, 
which  provides  that  that  section  "  shidl  not  affect 
the  righta  of  a  purchaser,  payee,  or  incnmbraaoer, 
in  good  faith  and  for  vslnable  consideration." 
They  cited 

Sx  parte  TempMt,S*  Craven  and  ManhalLiSIt.  T. 

Bep.  N.S.  650;  L.  Bm.  8  Oh.  70 } 
Sutcliw  T.  8tead,  33  L.  T.  S«p.  N.  8.  fitt ;  L.  Bap. 

7  E.  A  I.  839. 

J)e  Qex,  Q.G.  and  FiiJay  Knight,  for  the  respon- 
dent.— ^This  transaction  was  an  act  of  bahkroptoy 
onder  sect.  6,  sub-sect.  2,  of  the  Act,  as  a  "  fraudo- 
liMit  conveyance,  gift,  delivei7  or  transfer  of  his 

Eroperty,  or  any  part  thereof  "  {Ex  parte  Simpeon, 
te  G.  9),  and  therefore  it  is  void  as  against  the 
trustee.  [B&AHWELL,  J.A.— A  oonveyanoe,  gift, 
delivery  or  transfer  of  a  debtor's  prop^y  may  be 
fraodu^ut  in  two  ways,  either  by  reason  of  actual 
fraudulent  intent,  or  by  construction  of  law.  Why 
does  not  the  principle  of  Butcher  v.  Stead  apply  to 
either  of  those  two  cases  as  mudb-.aa  to  a 
fraudulent  preference  P]  T^ifi9f9-6^si@@^e 
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vitliin  the  92nd  section  of  the  Act  at  all,  bnt 
within  the  2Dd  sab-section  of  the  6th  section,  and 
in  ExpaHe  Liickea,  re  Wood  (26  L.  T.  Rep.  N.  S. 
113;  L.  Be^.  7  Gh.  305-6),  Mellish.  LJ.,  held 
that  the  omisBion  from  that  danse  of  ^  words 
"with  intent  to  defeat  or  delay  his  oreditoTB/' 
which  had  appeared  in  the  oorresponding  pro- 
vision of  the  old  Act,  did  not  make  any  differenoe, 
or  narrow  the  effect  of  the  clause.  [Brahwell, 
JJl. — Do  not  the  words,  "with  intent  to  defeat 
or  delay  his  creditors,"  give  a  meaning  to  the 
word  frandnlent,  which  it  wonld  not  otherwise 
have  had  P]  Lord  Jostioe  Kellish  said  in  the  case 
jnst  referred  to,  that  those  words  were  mere  snr* 
plusage.  We  say  that  this  case  comes  within 
sect.  6,  snb-sect.  2,  and  not  within  sect.  92,  and 
therefore  the  proviso  at  the  end  oi  the  latter  seo- 
tion protectingpayees  in  good  faith,  can  have  no 
application.     The  6th  section  contuns  no  snch 

EroTiso.  [Bbakwzll,  J.A. — Would  the  appellant 
e  protected  here,  even  if  the  proviso  in  qneetion 
applied  to  the  2nd  snb-seotion  of  the  6th  section 
of  the  Act  P]  So,  for  he  knewperfectly  well  that 
the  debtor  was  insolvent  Tliere  was  no  real 
pressnre ;  the  whole  thing  was  a  sham.  [Javes. 
L.J.,  referred  to  the  words  "with  intent  to  de- 
frand,**  &o.,  used  in  the  80th  section  of  the  24  & 
25  Vict.  o.  96.]  The  money  was  really  intended 
to  be  g^yen  to  the  debtor  as  an  advancement, 
and  he  paid  it  back  to  save  it  from  his  creditors. 

Inre,  Q.C.,  in  reply. — This  was  not  an  advance- 
ment, for  the  will  contains  a  restraint  on  aliena- 
tion. It  was  simply  a  loan  in  breach  of  trust. 
The  circumstances  are  very  similar  to  those  in 
Ex  parte  Kevan,  re  Craxoford  (L.  Rep.  9  Ch.  752), 
where  the  repayment  was  held  to  be  good. 

James,  L.  J. — I  am  of  opinion  that  the  jndgment 
of  the  Chief  Jndge  in  this  case  ought  to  be 
affirmed.  Beyond  all  question,  as  it  seems  to  me, 
bnt  for  the  proviso  Qt  the  end  of  the  92nd  section 
of  the  Act,  the  transaction  in  qnestion  conid  not 
be  sustained  in  the  Court  of  Bankruptcy.  The 
real  point  we  have  to  consider,  therefore,  is  whe- 
ther, under  the  circumstances  of  t^is  case,  the 
transaction  in  question  is  protected  by  the  pro- 
viso at  the  end  of  the  92nd  section.  In  Butcher  v. 
Stead  {vhi  «tfp.)  it  was  laid  down  by  the  House  of 
Lords,  affirmmg  a  decision  of  this  court,  that  a 
person  who  received  money  from  a  debtor  by  way 
of  fraudnlent  preference,  but  in  good  faith,  coald 
not  afterwards  be  com]jeIIed  to  repay  it.  This 
was  a  novelty  introdaced  into  the  law  of  bank- 
ruptcy by  the  Act  of  1869,  and  the  object  of  it  was 
well  expressed  by  Lord  Cairns,  in  his  judgment  in 
Butcher  v.  Stead.  Lord  Cwrns  there  (L.  Bep.  7 
S.  ft  L  847)  says :  "  I  think  it  was  the  intention 
of  the  Legislature,  in  defining  for  the  first  time,  the 
law  as  to  f^ndnlent  preference,  and  changing  the 
old  rule  as  to  contemplation  of  bankruptcy  into  a 
mle  which  exposed  the  payment  to  be  impeached 
for  a  period  ao  loo^  as  three  months,  to  accom- 
pany and  temper  this  enactment  by  a  proviso  of 
great  convenience  in  mercantile  dealings,  and 
giving  a  protection,  where  it  is  obvionsly  much 
required,  to  those  who,  in  good  faith,  take  money 
that  ought  to  be  paid  to  them,  without  notice  that 
the  person  paying  is  doing  anything  injurious  to 
his  other  creditors."'  Therefore  the  person  receiv- 
ing the  money  mnst  show  that  he  took  it  in  good 
faith,  and  that  he  did  not  know  that  the  person 
paying  the  money  was  doing  anything  injurious 
to  nis  other  creditors.  The  burden  of  proof  is  on 
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the  persoa  receiving  the  money.  In  the  present 
rar-el  do  not  think  that  that  burden  is  discha^^ 
Indeed,  I  am  satisfied  that  the  father  knew  per- 
fectly well  that  his  son  was  insolvent^  and  th^,  in 
parcbasing  this  auoi  of  Consols  in  their  joint 
names,  he  was  doing  something  that  he  ought  not 
to  do,  and  whidi  was  injurious  to  his  other  cre- 
ditors. I  am,  therefore,  of  opinion  that  this  ctie 
does  not  come  within  the  protection  of  the  pro* 
viso  at  the  end  of  the  92nd  section  of  the  Act, 
and  that  the  order  made  by  the  Chief  Judge  «•§ 
perfectly  ri^hfe.  The  appwl  mnst,  therefore^  b» 
disndssed  with  nosts. 

Bagoallat,  J.A. — I  am  of  the  same  opinion.  I 
agree  with  the  Lord  Justice  that  the  burden  of 
proof  that  he  received  the  money  in  good  futb 
mast  be  on  the  recipient  who  seeks  the  protection 
of  the  proviso  at  the  end  of  the  92nd  seotioa  of 
the  Act.  But  in  this  oase  I  am  of  opiniw  tint 
the  money  was  not  received  in  good  fUth. 

Bbamwbll,  J.A. — I  am  of  the  same  opinion.  I 
think,  when  the  facts  of  the  case  are  fatly  appre- 
ciated, that  it  becomes  clear  that  it  is  impoea«dft 
that  this  transaction  should  stand.  [His  lordship 
stated  the  facts  as  to  the  amount  at  the  debtor  s 

Eroperty,  and  continned :  ]  As  a  matter  of  &ot,  I 
ave  oome  to  the  conclusion  that  in  placing  this 
sum  of  Consols  in  the  joint  names  of  his  utther 
and  himself,  the  debtor  parted  with  what  was  sub- 
stantially all  his  property.  He  did  this  for  a  put 
debt,  and  for  no  present  consideration.  He  has 
done  that  which  the  Act  has  prohibited,  and  he 
has  done  it  to  the  knowledge  of  his  father,  and  his 
mother,  or  his  mother's  agent.  It  seems  to  me 
impossible  that  that  transaction  can  be  proteotsd 
by  the  proviso  at  the  end  of  the  92na  seotioB, 
which  provides  that  "  this  section  shall  not  affect 
the  rignts  of  a  purchaser,  payee,  or  incumbrsnoer. 
in  good  faith  and  for  woable  consideration." 
Therefore  this  case  does  not  oome  within  Uut 
proviso,  whether  the  proviso  be  confined  to  casas 
coming  within  the  ^od  section,  or  be  applioablo 
also  to  cases  coming  within  sect.  0,  sub-sect  2.  It 
appears  to  me,  therefore,  that  this  appeal  shoold 
be  dismissed. 

Appeal  accordingly  dimiued  wUh  eoett. 

Solicitors  for  the  uppellanta.— ^dwonl  Bojfi* 
and  Son,  agents  for  /.  K.  Borirum,  Bath. 

Solicitors  for  the  respondent. — WkiUSf  Bemnd, 
and  Co.t  i^;ents  BriUan,  Preee,  and  InAif, 
BristoL 


Friday,  Jmte  2. 

(Before  James  and  Mblush,  JjJJ.,  and 
Baggallat,  J.A.) 

Ex  parte  Thosms  ;  Be  JoHEs.(a) 

BanJerKptcy —Trader — Keeper  of  hotel — Lodging- 
/tOTMfl  Jeeeper — Profeaeional  nurte — Banhift^ 
Act  1869  (32  ^  33  Viet,  c  71),  sec*.  1. 

A  profeesional  nur«e  vtko  keepe  a  lodgin^-kouee  for 
invalids,  and  nureee  and  boarde  Ihem  at  a  praft 
is  a"  keeper  of  an  hotel,"  and  therefore  a  tradfr, 
within  the  meaning  of  seheduie  1  to  f&e  Bank- 
ruptcy Act  1869. 

Deeition  of  Mr.  Eegisirar  Pepye  ajiraied. 

This  was  an  appeal  from  a  decision  of  Ur.  Bft- 


Ex  parte  Thorhe;  Be  Joms. 
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giitrar  Fei^s  slttiog  aa  Chief  Jadge  in  Bank- 

nptcy. 

The  facts  of  the  case  were  shortly  as  foIlowB  : 

Ou  the  7th  March  1876,  Messrs.  Atkituon  aod 
Co,  obtained  a  judgment  and  issued  ezecntion 
against  UUs  B.  Jones,  a  professional  nurse,  who 
kept  a  lodging-house  for  invalids  in  Wimpole- 
fitreet,  for  176Z.  in  respect  of  furniture  whioh  they 
had  sapplied  to  her. 

On  the  following  day  Hiss  Jones  filed  a  petition 
for  liqaidation  of  her  affairs  by  arrangement, 
describiiig  herself  in  her  petition  as  a  "  lodging- 
boDse  keeper  and  nurse,"  and  on  the  24th  March 
resolutions  were  duly  passed  in  favour  of  a  liquida- 
tion by  arrangement. 

The  evidence  showed  that  the  debtor  was  a 
trained  professional  nurse,  and  that  she  kept  a 
lionse  for  the  reception,  almost  exolnBively,  of 
iiiTslids,  who  were  recommended  to  her  by  medical 
mGD,  and  that  she  nursed  them  and  supplied 
^em  irith  provisions  at  a  profit. 

Tbe  trustee  in  the  liquidation  applied  to  the 
Coort  of  Bankruptcy  for  an  order  that  tbe  goods 
seized  by  tbe  execution  creditors  wero  the  pro- 
petty  of  the  trustee,  and  that  ui  iuterim  injunction 
which  had  been  granted  against  tbe  eucntion 
creditors  might  be  made  perpetual. 

The  registrar  held  that  the  debtor  ^ras  a  trader 
within  t^  Bankruptcy  Act  1869,  and  that  there- 
fore the  execution  iras  an  act  of  bankruptcy,  and 
accordingly  he  made  the  order  prayed  for. 

From  this  order  tbe  execution  creditors  ap- 
pealed. 

S.  M.  U.  Pope  for  the  appellants. — ^The  regis- 
trar's decision  was  based  \xpoa' Smith  t.  Scoit- 
j9  Bmg.  14),  where  it  was  held  that  a  lodging- 
boose  keepervbo  supplied  his  lodgers  with  pro- 
visions waa  an  hotel  keeper  and  a  trader,  bat 
the  present  case  is  distinguishable  from  that 
csre;  for  here  the  lodgings  were  intended  only 
lor  invalids,  and  the  board  was  merely  ancillary 
to  tbe  narsing.  The  debtor  is  a  professional 
none,  and  the  foot  that  she  makes  a  profit  by 
SDpplying  her  invalid  lodgers  with  provisions 
does  not  make  her  a  trader  any  more  than  board- 
ing his  pupils  at  a  profit  makes  a  schooloiaBter  a 
bader.   They  also  cited 

Mm  parte  Bovaert,  3  Moat.  A  Ajr.  SS; 

£c  parU  CUland :  Re  CUlemdt  10  L.  T.  Bep. 
W;  I..Bep.2Ch.  466.  * 

De  Qex,  Q.C.  and  E.  W.  Lord,  for  tbe  respondent, 
tite  trustee,  were  not  called  upon. 

JiVBSt  Ii.J. — I  think  the  Legislature  must  be 
taken  to  have  adopted  the  interpretation  put  upon 
tbe  words  "  kee^wrs  of  hotels "  by  the  Coort  of 
Cnnmon  Picas,  in  Smith  v.  Scott,  hy  deliberately 
uung  the  very  same  words  in  the  first  schedule  to 
the  Act  of  1869.  We  are,  therefore,  bound  to  hold 
that  a  lodging-house  keeper,  who  supplies  board, 
is  a  keeper  ol  an  hotel,  and  therefore  a  trader 
within  tbe  meaning  of  tbe  Act.  The  fact  that  tho 
debtor  in  the  present  case  had  &  connection  among 
medical  men,  and  took  in  for  the  most  pare  invalids 
re(}u)ringtobe  unrsed,  does  not  make  any  difference. 
Thiais  quite  differentfromthecaseof  aschoolmaster 
who  supplies  his  pupils  with  board.  The  debtor 
m  her  petition  describes  hersdf  as  a  lodging- 
bouse  keeper  and  nurse,  and  her  ooonpation  as  a 
nurte  waa  evidently  aucilliary  to  her  onsioess  of 
a  lodging  and  boarding-house  keeper.  The 
^ipeal  mnat  tiieretnre  be  cusmiased  with  oost-s. 
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Helush,  L  J*. — I  am  of  the  same  opinion. 

Bagoaixat,  J.  A.,  also  concurred. 

Appeal  aeeordinghi  diamiaeed  with  costs. 

Solicitors  for  tbe  ^>peUaatB,  Paterson,  Son  and 
Gforner. 

Solidtors  for  the  respondent,  Barnard  and  Co, 


Thursday,  Aug.  3. 

(Before  Jaubs  and  Helush,  L.JJ.  and 
Baooalut,  J  a.). 

Ex  parte  Jaicbsos  ;  Be  Balbibhie.  (a) 

Composition — Judgment  creditor — Delivery  of  writ 
to  sheriff  before  filing  of  petiiion — Creditor  voting 
for  composition  without  ded-ucting  value  of  secu- 
rity— Seizure  after  regiatraMon  of  resolutions — 
Bankruptcy  Act  1869  (32  *  33  Vict.  c.  71),  a*.  12, 
126. 

A  judgment  creditor  delivered  a  torit  of  fi.  fa.  to  the 
alieriff  before  the  judgment  debtor  had  jiled  a 
liquidation  petition.  The  ereditora  duhj  passed 
resolutions  accepting  a  composition  of  2s.  dd.  in 
the  pound.  Tm  judgment  creditor  proved  for  the 
whole  amount  of  hia  judgment  debt,  and  voted  in 
favour  of  the  eompoaition.  After  the  registration 
of  the  rMoluiiona  the  thariff  aeized  under  ika 
writ: 

Held  {a^rming  tJie  decision  of  Bacon,  C.T,),  thai 
tJie  judgment  creditor,  not  having  seized  before 
the  composition  was  accepted,  had  no  seturity 
upon  the  debtor's  property,  and  could  not  enfurca 
iJte  writ  after  the  resolutions  were  registered. 

Held  aiso  {affirming  the  decision  of  Bacon,  C.J.), 
that  the  judgment  creditor,  having  voted  as  an 
wnseeursd  ermffor,  cotUdnot  aflerxoarda  be  aUowed 
to  set  up  hi*  securiig. 

This  waa  an  appeal  from  a  decision  of  the  Chief 

Judge  in  Baolo'nptcy. 
The  hearing  in  the  court  below  is  reported,  aub 

nom..  Ex  parte  Balbimie ;  Be  Balbimie,  in  34  L.  T. 

Bep.  N.S.  857.  where  the  ^ts  of  the  cnse  and  the 

judgment  of  the  Chief  Judge  are  fully  set  out. 
Tbe  execution  creditor  appealed. 
F.  Q.  Crump,  for  the  appellanfe,  relied  upon  Ea 

parte  Jones,  Be  Jonee  (33  1.  T.  Bep.  N.S.  116; 

L.  Bep.  10  Gh.  663).  where  it  was  held  that  the 

goods  were  bound  from  the  time  of  tiie  deliTeiy  of 

the  writ  to  the  sheriff. 
Channell,  tor  the  sheriff. 

B.  Vaughan  WiUiamat  for  the  debtor,  waa  not 
called  upon. 

Their  Lordships  affirmed  the  decision  of  the 
Chief  Judge,  and  dismissed  the  appeal  with 
costs. 

Solicitor  for  the  appellant,  G.  B.  Wlieeler,  agent 
for  B.  Jameson,  Liverpool. 

Solicitors  for  tho  sheriff,  Milne,  Biddle,  and 
MeUor,  agents  for  X  Talloeh,  Chester. 

Solictors  for  the  debtor,  Ashurst,  Morris,  and 
Co, 


(«}  Baportad  hr  B.  Put,  Ski.,  BanlataMt-X«w. 
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Ex  parte  Jaxbsov  ;  Be  Balbirhib. 


THB  LA.W  TIUXS. 
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SimKGS  AT  TTESTinKSTEB. 

(Before  CoLERtiWE,  C  J..  Mellish,  L.^.,  Bbxit, 
and  Amteixtt,  JJ.A. 
THteaday,  Nov.  7. 
Beg.  on  ihb  Fbosecution  o?  Habg raves  and  ■ 

OTBSSS  ff.  SlUL  AND  0XH£B5.(a) 

A]^peai  in  cnmtnol  ca»e$ — Proceedings  on  Crown 
tide  of  Quesn'*  Bench  JHoieum — Order  for  coete 
on  a  criminal  information — Judicature  Ast  1873 
(36  4r  37  Vict.  e.  66),  »e,  19,  47 ;  Judicature  Act 
1875  (38  ^  39  Vict.  c.  77),  ».  19,  Order  LXIL, 
6^7  Vict.  e.  96,  s.  8. 
The  Judicature  Acts  bf  1873  and  1875  Aave  not 
changed  ike  practice  and  procedure  in  eriminal 
eatet ;  there  is  thertfore  no  appeal  in  *uch  caaee 
wnleea  (here  is  error  of  law  upon  the  record,  or 
unless  a  point  has  been  reserved  for  the  con- 
sideration of  the  Gomi     Crown  Casee  Beserved. 
An  order  for  eoete  made  on  tho  trial  of  a  orvawnal 
information  is  a  procedure  in  a  criminal  eaute, 
and  therefore  such  an  order  made  on  the  Orovm 
side  of  ihe  Queen's  Bench  Division  cannot  he  the 
suhjed  of  an  appeal. 
This  was  an  appeal  from  an  order  made  by  the 
Qneen's  Bench  Division  (on  the  Crown  side),  dia- 
cuargiuff  a  role  calling  on  the  defendants  to  show 
cause  why  the  taxation  of  the  defendant's  costs 
shonld  not  be  reviewed.   A  criminal  information- 
had  been  filed  against  the  defendants  for  an 
alleged  libel,  and  the  trial  had  resulted  in  a  verdict 
of  not  guilty.   The  defendants  were  aocordiniily 
entitled  under  the  proriaions  of  6  &  7  Yict.  o.  96, 
B.  8,  "  to  recover  from  the  prosecutors  the  costs 
Bnstained  bv  the  defendant  by  reason  of  such 
information,    and  the  master  had  allowed  the 
defendants  certain  items  to  which  the  prosecutors 
had  objected ;  they  had  accordingly  obtained  the 
above  ralot  and  on  its  being  discharged  they 
appealed  to  tiiis  court.  On  the  nypaiX  being  called 

(HI 

C.  BmseU,  Q.O.  with  him  Oronrnton,  for  the 
rrapondenU,  objected  to  the  jnrisdiotaon  cl  the 
court.  This  case  is  a  criminal  case,  and  in  vaxAt  a 
case  there  is  no  appeal,  tiierefore  the  Court  of 
Appeal  has  no  jurisdiction  to  entertain  this  case. 
1£b  order  discharging  the  rule  is  an  order  made 
on  tKe  Crown  side  of  the  Queen's  Bench  Division, 
and  is  therefore  an  order  in  a  criminal  cause.  A 
criminal  information  is  the  alternative  given  in 
the  statQte  (6  &  7  Yict.  c.  96  s.  8),  for  an  indict- 
ment, and  as  on  an  indiotment  there  can  be  no 
appeal  save  for  some  matter  of  error  on  the  record, 
so  on  this  order  there  can  be  no  appeal.  [Melush, 
L.J. — ^If  there  is  an  appeal  in  this  case,  would 
there  not  also  be  an  appeal  if  the  court  were  to 
refuse  a  rale  for  a  onnuiml  information  P]  It 
would  weeca.  so.  The  oont«ition  fac  the  appellants 
would  seem  to  be  that  sect.  19  of  the  Jodicatnre 
Act  1878,  gives  a  general  right  (ME  appeal  and 
that  there  is  no  provision  in  either  of  l£e  Jndica* 
tnre  Acts  limiting  that  right,  but  it  will  be  found 
that  sect.  47  of  the  Act  of  1873  expressly  pro* 
▼ides  that  "no  appeal  shall  lie  from  aoy  ja(^^ent 
of  the  High  Court  in  any  criminal  cause  or  matter 
save  for  some  error  of  law  upon  the  records,"  and 
sect.  19  of  the  Act  of  1875  provides  that  the 
practice  and  procedure  in  crimuial  oases  shall  be 
the  same  as  it  was  before  the  passing  of  the 
JndicatnreAots. 


(a)  "BrntttaaA  Ig  V.  Ammbw,  It^,  VsfiMm  ■!  Taw. 
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AapirMlU  Q.G.,  irith  him  fTuffon,  fbr  the  appd- 
lants.— It  is  submitted  that  the  general  ri^  of 
appeal  given  by  sect.  19  of  the  Act  of  1873,  u  not 
limited  \3ij  sect.  47  of  the  same  Act.  nor  bj  Order 
LXII.,  f<»r  the^  only  apply  to  esses  reserved  for 
the  Court  of  Griiainal  Appeal,  and  not  to  crimiiiil 
proceeding  in  any  other  court.  Further,  this  is 
not  a  criminal  matter,  it  is  merely  a  question 
costs ;  a  question  which  arises  on  the  coiictasion 
of  all  criminal  and  penal  proceedings.  The  cri- 
minal prooeedings  were  between  the  Grown  and 
the  defendants,  whereas  this  is  a  civil  riglA 
between  the  prosecutors  and  the  defendants. 

The  following  are  the  sections  of  the  Acts  of 
Parliament  referred  to  in  the  argument : 

Jndioatnre  Act,  1873,  teot.  19.  The  smid  Court  oT 
Appeal  Bhall  have  juiuidiotion  and  power  to  hut  Md 
detennine  appeals  nom  any  jadKme&t  or  order,  tam  tm 
hereinafter  mentioned,  of  Her  Majeety'a  Hi^  Comrt  of 
Jofltice,  or  of  aaj  jadges  or  judtre  UtOTeof  •nhject  to  ft* 
proviBlons  of  this  Act,  and  to  sooh  roles  and  orden  of 
oonrt  for  regulating  tlie  tmns  and  oonditionB  onwliub 
■ndi  appeals  shall  be  allowed,  aa  may  be  made  pnzmiit 
to  this  Act.  For  all  the  purposes  of  and  incidental  to  tte 
hearing  and  detemunation  m  any  i^peal  within  its  jont- 
diction,  and  the  amsndment,  exeontion,  and  enfoTOODtot 
of  any  judgment  or  order  made  on  any  such  appeal,  md 
for  the  purpose  every  other  autibority  ezpreaaly  ginat» 
the  Court  of  Appeal  by  this  Act,  the  said  Conrtof 
shall  have  all  the  power,  anthorit?,  and  joziedietiaD  Ij 
this  Aot  vested  in  uie  High  Court  <u  Jnatioe. 

Seot.  47.  The  juzisdiction  and  autiuRitiea  in  lelaiiaa 
to  questions  of  law  arising  in  oriminal  trials  vhidi  b« 
now  vested  in  the  jurtioea  of  either  beneh,  aad  tke 
Barons  of  the  Exchequer  by  the  Ast  of  tbe  aessloa  of  ttl 
deveuth  and  twelfth  years  of  the  rrign  of  Her  prcaot 
Majesty,  chapter  seventy-eight,  intitmed  "An  A«t  for 
the  farther  amendment  of  the  administiBtkin  of  ths 
Crimin&l  Law,"  or  saij  Aot  amending  the  same,  bWI 
and  may  be  exeroised  after  tite  ommnmoenMnt  of  ftis 
Aot  by  the  judges  of  the  High  Oonrt  of  Jwliee,  or  fl*» 
of  them  at  the  least,  of  whom  the  Lord  Chief  Jutie*  of 
England,  the  Lord  Chief  Justdoe  oC  the  Common  Fkah 
and  the  Lord  Chief  Baron  of  the  Ezebsqaw,  or  one  ot 
such  ohiefa  at  least,  shall  bepart.  The  detenmaatioaflC 
any  such  question  by  the  indges  of  tLe  nud  High  Cmrt 
in  manner  aforesaid  shall  be  final  and  withont  appeaL 
and  no  appeal  shall  lie  from  any  jndgaient  of  the  laid 
High  Court  in  any  oriminal  eaose  or  matter,  save  br 
smne  error  of  law  j^ipaxeitt  upon  tiw  leoocd^  utoirtaah 
no  question  shall  have  been  reserved  for  tbeooasidentaoa 
of  we  sud  judges  nudw  the  said  Aot  of  the  eUrasA 
and  twelfth  years  of  Her  Majesty's  rsi^. 

Judicature  Act  1875,  seoL  19.  Subject  to  the  Int 
sohednle  hereto  and  to  any  mlas  of  oonrt  to  be  made 
under  this  Aot,  the  praotioe  and  proeedare  in  all 
oriminal  oansse  and  matters  whatsoever  in  the  Hifk 
Court  of  Jostios.  and  in  the  Court  of  Ajqieal  lesfse- 
tively,  inoludhig  toe  praotioe  and  prooeduze  with  napscS  t» 
Crown  Cases  Beserved,  shall  be  uia  Mme  aa  the  piaette 
and  pKoeedDre  in  similar  eaaas  in  mittwe  bnpse  tts 
aommen cement  of  thisAet. 

Order  LXU.  Nothm^  in  these  rales  shall  affast  the 
practice  or  prooedure  m  any  of  the  foUowing  oaaaes  <* 
matters : 

Criminal  prooeedings. 

Prooeedings  cm  the  Crown  side  <^  the  Qneen's  Bon 
DivisiOD. 

CoLBBiDGB,  C.J. — I  am  of  opinion  that  ^tere  ii 
no  jurisdiction  in  this  court  to  entertain  this 
appeal,  and  I  am  of  this  opinion  on  the  groand 
that  upon  the  tme  constmction  of  sections  19  aad 
47  of  tlie  Judicature  Act  18  73,  taken  with  the  sect. 
19  of  the  Judicature  Act  of  1875,  there  is  no  s^ 
peal  from  an  order  made  on  the  Crown  side  of  the 
Queen's  Bench  division.  Section  47  of  the  Act  dL 
1873  dealt  in  its  earlier  part  with  the  court  of 
Chvwn  Cases  Beserved  alone,  and  it  then  ffoaa  oo  to 
enact  as  follows :  "  The  det»minat»m  of  uqr  mA 
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w  final  and  without  appeal,  and  no  appeal  shall 
iefirom  any  judgment  itf  the  High  Court  in  any 
rimiQal  caose  or  matter  Bare  for  some  error  of 
IT  apparent  upon  the  record,  aa  to  whioh  no  quea- 
ion  Boall  have  beenreservBd  for  the  oonsidendAon 
f  the  judges."  Kow  this  latter  clause  applies  to 
be  {jresent  case,  as  thia  is  a  case  where  no  qaea- 
ioa  is  ruerred  for  the  coosideratiou  of  the  judgea, 
nd  doubtless  it  was  inserted  in  order  to  save  any 
if{bt  of  appeal  which  did  at  the  time  of  the  paasing 
i  the  Act  exist,  bat  it  does  not  destroy  uie  dia- 
iact  enactment  contained  in  tbe  preceding  aen- 
enoe  which  is  to  the  effect  that  no  appeal  bdbII  lie 
rom  any  judgment  o£  tbe  High  Cpurt  in  any 
riminal  caae.  1  asked  daring  the  coarse  of 
be  argument  whether  the  words  of  the  latter  por- 
ioa  of  section  47  must  be  held  to  be  simply  a 
^petition  of,  and  in  noway  an  extension  of,  the 
pords  which  had  been  inaerted  just  above,  and  it 
a  not  appear  that  any  aaffident  answer  could  be 
^en  to  the  question.  I  also  observe  that  it  is 
xpresaly  provided  by  Order  LXII.  of  l^e  Bules  oE 
buxt  that  nothing  in  the  rules  is  to  change  the 
onrae  of  proceedings  on  the  Crown  side  of  tixe 
toeen's  Bench  Division,  and  that  adds  force  to  the 
jntenlion  that  it  was  not  the  intention  to  give 
Vjf  appeal  in  criminal  cases  where  there  was  not, 
ncr  to  the  Judicature  Act,  any  right  of  appeal, 
hen  it  ia  fu'gued  that  this  is  not  a  judgment  in 
Qy  criminal  cause  but  that  this  ia  merely  an  order 
hich  followa  on*  a  side  bar  rule  drawn  up  ou  a 
idgment.  I  am,  however  of  opinion  that  tbe  word 
jndgment"  in  section  47  of  the  Act  of  1873  in- 
ladea  auch  an  order  as  this,  and  it  appears  to  me 
lat  section  19  of  the  Act  <A  1875  confirms  this 
law.  That  section  enacts  that  tbe  practice  and 
rocednre  in  all  criminal  canaes  and  matters  in- 
nding  the  practice  and  procedure  with  respect  to 
rown  Cases  Beaeived  shall  be  the  same  as  tho 
ractice  and  procedure  in  simi^  causes  and 
atters  before  the  commeneement  this  Act. 
bis  is,  as  1  think,  a  criminal  matter,  for  although 
la  a  criminal  information  and  not  an  indictment. 
)t>  speaking  generally,  such  an  informntion 
ffers  from  an  indictment  only  in  the  absence  of 
irtain  forms,  such  as  sending  the  bill  np  before 
le  jgrnnd  jury  and  the  like,  and  it  remains  equally 
nnminal  matter.  I  am  of  opinion  that  this  is 
sarly  part  of  a  proceeding  in  a  criminal  cause 
'  matter,  that  ia  of  a  cause  aa  to  tbe  practice  and 
ocedure  of  which  it  ia  especially  enacted  that  no 
lange  shall  be  made,  and  from  which,  by  section 
'  of  the  Act  of  1873,  no  appeal  can  lie. 
Ueliibh,  I4.J. — am  of  the  same  opinion.  I 
ink  that  the  douse  in  the  latter  part  of  aection 
'  means  that  there  is  now  no  appeal  in  criminal 
Rtters  unleBs  where  there  is  error  of  law  upon 
e  record,  in  which  case  alone  was  there,  prior  to 
e  Jndicatore  Act,  an  appe^  If  the  contention 
the  appellant  before  us  to-day  were  risbt,  it 
oat  follow  that  there  would  be  on  f^peaT  from 
ery  order  made  on  the  Crown  side  of  tba  Queen's 
mcb  Division.  Then  is  this  an  appeal  in  a 
iminal  matter  P  I  am  of  opinion  that  if  the  aub- 
st  matter  of  the  proceeding  ia  criminal,  that  then 
e  matter  is  a  criminal  matter  in  all  its  stages  and 
at  there  is  no  appeal.  It  seems  to  me  tn&t  this 
the  effect  of  section  47  of  the  Judicature  Act  of  ' 
7^  confirmed  as  it  ia  by  section  19  of  the  Act  of 
75,  and  by  Order  62,  afl  of  which  when  construed 
gather  show  that  there  is  not  now,  just  as  there 
»  not  laefore  the  Judicature  AcUi,  any  appeal 
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in  criminal  oaaea  uzilesa  there  is  errOT  on  the 
record. 

S&ETT,  J.  A — Tbe  argument  that  an  appeal  has 
been  given  in  criminal  matters  might  pnmct  facie 
gain  some  sujmort  from  section  19  cf  tibe  Jodip 
cature  Act  of  1873,  bat  the  doubt,  if  any,  is  okaied 
up  hy  aection  47  of  the  same  Act.  The  earlier 
portion  of  this  aection  is  confined  to  oasea  which 
come  before  the  Court  for  Crown  Cases  Reserved, 
while  the  latter  part  deals  with  criminal  mattera 
other  than  those  which  oome  before  that  court, 
and  then  it  in  general  words  declares  that  there 
shall  be  no  right  of  appeal.  Kow,  as  to  whether 
thia  order  is  a  "judgment,"  it  may  be  observed  that 
although  in  the  interpretation  clause  of  the  Act  the 
word  "  judgment "  ia  to  include  decree,  still  it  does 
not  expressly  state  that  it  ia  to  include  auch  an 
order  as  thia;  but  as  according  to  the  provisions  of 
6  &  7  Yiot  a  96,  h.  8,  tbe  oosts,  the  subject  of  this 
order,  are  tbe  inevitable  result  of  the  judgm^t  oi 
the  ODurt,  I  am  of  opinion  that  that  which  en^ 
forces  this  inevitable  lasnlt  of  a  judgment  in  a 
criminal  matter  is  itself  a  proceeding  in  a  oriminal 
matter,  and  that  no  appeu  can  lie  upon  it  now, 
just  aa  no  appeal  could  have  been  brought  befcne 
the  passing  of  the  Judicature  Acts. 

Amfhlett,  JA. — I  am    the  same  opinion. 

SoUdtore  for  appellant^  Jamea,  Ourti*  and 
Jamea. 

SoUdtore  tor  respondent.  Carter  and  BeU. 


(Befcve  Gousissx,  O.J.,  Ubuish,  hj.,  Bbbit 
and  AiUHLnT,  JJ. A) 

Friday^  Nov.  10. 

BoBSOH  t).  NoBTH  Easie&n  Bailvat  Cokpabt.  (a) 

Lic^nUtu  of  railway  sompony — StaHon  *oUh  tn- 

n^ieient  platform— Svidence  ofnegligmce. 
Where  the  conduct  of  a  railvHuij  eonrnamy'e  eeroant 
ia  ewA,  aa  to  lead  a  paeaenger  to  mink  thai  he  ia 
iaUended  to  alight,  and  it  frovea  to  he  damgerona  to 
<dighl,  there  i8,intha  abaenea  of  evidence  of  eon- 
tnfruton/  negligeTiee  on  the  part  of  the  paaeenger, 
evidence  of  negligence  on  the  pari  of  ike  company 
for  ajwry  to  conaider. 
The  plaintig,  a  femaUt  arrived  iy  defrmdaMif 
roMioaiy  al  a  »m!lMetadon,aM  ihepari  <yikeiraiin 
in  vrhvA  ahe  woe  riding  reacMnq  ^eyund  <&«  end 
of  ^e  ahort  plaiform.   The  ovMf  aervant  of  the 
company  being  engaged,  the  plaintiff  attemptedr 
after  vtaiiing  vnul  she  feared  the  imi»  would 
move  on,  to  aeeeend  wUhovi  aafiietance,  and,  hi  ao 
doing,  ahe  flipped  and  teas  injured. 
JJeld  {affirming  the  judgment  of  the  Court 
Queen  «  Bench)  that  thare  vxu  evidence  of  negh- 
genee  on  the  part  of  the  coffipaNy,  which  ougM 
to  he  left  to  ajvry. 
This  was  an  appeal  by  the  defendants  from  a 
judgment  of  tbe  Court  of  Queen's  Bench  in  favour 
of  the  plaintiff,  reported  32  L.  T.  Bep.  N.  S.  551. 

The  trial  resulted  in  a  nonsuit,  leave  being 
reserved  to  tbe  plaintiff  to  move  to  enter  the 
verdict  for  him,  and  a  rule  having  been  obtained, 
was  afterwards  made  absolute,  whereupon  the 
defendants  brought  this  appeal.  The  material 
f^cts  were  as  {oIIowb.  The  plaintiff,  a  woman, 
was  travelling  by  the  defendants'  railway  to  a 
amall  station  called  Boiton,  and  it  appeared  that, 
on  the  arrivsd  of  the  train  at  that  station,  the  oar- 
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i  rsge  in  which  the  plaintiff  was  riding  was  driven 
jiaut  the  end  of  the  platform,  the  door  of  the 
plHintiff's  compartment  being,  when  the  train 
stopped,  beyona  the  end  of  we  platform.  The 
p!aintift'  liien  rose,  and  opened  the  door,  and 
stepped  on  to  the  iron  step,  lookiD^  at  the  eame 
time  to  seewhether  there  were  any  railway  serrants 
about.  She  aaw  that  the  etation-master  was 
engaged  with  the  luggage ;  bat  ebe  did  not  see 
the  jtaeu^  or  any  other  railway  servant,  and,  alter 
standing  on  the  step  looking  for  aomebody  to 
help  her,  until  she  became  afraid  that  the  train 
would  move  away,  she  tried  to  alight  by  getting 
<m  to  the  footboard,  and,  in  doing  this,  she  slipped 
and  fell  down  by  the  carriage  side,  and  thus  sus- 
tained the  injury  for  compensation  for  which 
the  action  was  brought.  She  had  bold  of  the  door 
with  her  right  hand,  and  had  got  one  foot  on  to 
the  footboard,  and  it  was  then  that  she  lost  her 
hold  of  the  oarrii^e  door,  and  slipped  and  fell,  with 
two  small  articles  in  her  left  hand.  Benton  at^ion 
is  a  Tery  small  one,  the  platform  is  shmi,  and  tbe 
station-master  is  the  only  servant  kept  there. 

SeracheU,  Q.O.  and  Crompton,  for  the  appellants. 
—The  mere  overshooting  the  platform  is  not  in 
itself  negligence ;  the  plaintiff  ought  to  have  waited 
foraBsistanoa  Sinerv.  Great  Western  Railway  Com- 
pany  (L.  Bep.  4  Ex.  117)  is  in  point,  although  the 
circumstances  o£  that  case  were  if  anything  less 
fiavonrable  to  the  defendants,  as  in  that  case  there 
were  no  porters  in  sight,  whereas  here  there  was  the 
station  master.  [Bbett,  JA. — Does  not  Bridget  v. 
North  London  ^ihoay  Company  (L.  Bep.  7  H.  L. 
213)  decide  that  in  all  these  cases  the  jury  and  nob 
the  court  is  the  p;vper  tribnnal  to  investigate 
points  such  as  these  F]  That  case  did  not  over- 
rule Siner  v.  Great  Western  Ratltoay  Company 
(uhi  sup.),  and  Adams  v.  Lancathireaatd  Yorkshire 
B  tilttfay  Company  (L.  Bep.  4  C.  P.  739}  shows 
that,  where  the  passenger  has  to  oboose  between  a 
slight  inconvemence  and  taking  a  dangerous  step 
be  is  not  at  liberty  to  fix  the  company  with  the 
oonseqnencM  of  his  dangnroni  act. 

Sjty,  Q.C.  and  Oibhs,  for  the  respondent. — ^The 
circumstances  of  the  case  of  8tner  v.  GrecU  Wes- 
tern Baiheay  Company  (uhi  tup.)  differ  from  those 

this  case,  as  there  the  pMsenger  jumped  down 
and  BO  contributed  to  the  injnry  received.  [They 
were  stopped  by  the  coars.] 

Crom^ton  in  reply. 

CouBiDGE,  C.J. — In  all  cases  connected  with 
accidents  on  railways  it  is  easy  to  cite,  out  of  the 
number  which  have  been  reported,  decisions  or 
dicta  some  of  which  support  the  argument  of  the 
plaintiff,  and  some  that  oE  defendant,  for  in  all 
snob  cases  each  separate  decision  depends  on  the 
special  £kcts  of  each  separate  case.  The  question 
which  we  have  to  decide,  and  the  only  qnestion 
with  which  we  have  to  deal  is,  whether  there  was 
any  evidence  upon  which  the  jury  could,  as  men  of 
ordinary  reason  act,  and  therefore  this  case  must 
stand  entirely  on  its  own  facts.  There  has  doubt- 
leas  been  a  considerable  difEerence  of  opinion 
amongst  learned  judges  as  to  the  liabilities  of 
railway  companies  in  actions  brought  by  passengers 
for  accidents  caused  by  alleged  negligence  such  as 
is  charged  against  the  appellants  in  the  present  case. 
Some  ]udgea  have  held  opinions  favourable,  and 
other  judges  opinions  unfavourable,  to  the  railway 
companies.  That  difference  of  opinion  has,  how- 
erer  been  set  at  rest  by  the  case  of  Bridget  t. 


[Ct.  of  Are. 


North  London  Bailioay  Company  (L.  Bep.  7  H.  L. 
21S),  for  although  the  jndgments  d^vmred  in  that 
case  were  confined  to  the  particular  bets  of  tint 
ca»B,  still  if  the  judgments  of  the  leaned  juditet 
who  were  summonedto  the  Houae  of  Lords  on  Alt 
occasion,  and  whose  opinions  are  referred  to  "bj 
Lord   Cairns,  when  addressing  the  House,  be 
studied,  it  will  be  seen  that  the  general  viev  taken 
in  this  case  is  that  where  there  is  any  evidence  of 
negligence  at  all,  a  case  should  not  be  withdrawn 
from  the  jury,  but  that  it  is  the  duty  of  the  jniy 
and  not  of  the  court  to  inquire  into  that  negll- 
genco.    The  cose  which  has  been  pressed  on  oor 
notice  to-day  ia  the  c&ie  of  Stner  t.  Great  Western 
Bailioau  Company  (L.Bep.4  Ex.117).  Now  without 
doubt  that  case  is  in  some  reapeots  like  the  one 
before  us,  the  train  was  too  long  for  the  platform, 
and  the  carriage  in  which  the  plaintiff  was  riding 
was  driven  beyond  the  end  of  the  platform ;  bi  , 
the  case  now  before  us  differs  from  that  ease  in 
this,  ^at  here  there  was  what  was  beM  in  C>fcU» 
v.  Souih-Eastem  Railway  Company  (L.  Kep.  7  0. 
F.  321)  to  be  an  invitation  to  alight,  andifaflw- 
sudi  an  invitation  to  alight  has  been  given,  it 
should  prove  that  there  is  danger  in  so  aTightiag, 
that  is,  in  my  opinion,  evidence  of  negligence  on 
the  part  of  the  company.   I  will  read  from  the 
judgment  of  the  Lord  Chief  Justice  of  England  in. 
that  case  some  words  which  seem  to  me  applicable 
to  the  present  case.  "  It  is  "  (he  says  at  p.  326) «  eatS' 
blishedthatan  invitation  to  passengers  to  alight  on 
the  stopping  of  a  train  without  any  wamin;^  of 
danger  to  a  passenger,  who  is  ao  circomstancea  as 
not  to  be  able  to  alight  without  danger,  snch 
danger  not  being  visible  and  apparent,  amounts  to 
nM;figence,  and   it  ai^)eBrs  to  ns    ^at  the 
bnnging  up  of  a  tnun  to  a  final  standstill  for  the 
purpose  of  the  passenger's  lUighting,  amoants  to 
an  mvitation  to  alight,  at  all  events,  after  such  a 
time  has  elapsed  that  the  passenger  Enay  reason- 
ably infer  that  it  is  intended  thai  he  should  get 
out  if  ha  purposes  to  alight  at  that  partiodar 
station."   Kow  the  facts  of  the  present  case  seem 
to  bring  it  within  the  principles  laid  down  in 
Cockle  V.  Sonth'Eastem  Railtoay  Compauji  {vhi 
svp.),  and  as  in  that  case  Siner  v.  Great  Wtstem 
Railway  Company  (ubi  sup.)  was  referred  to  sad 
at  the  same  time  distinguished,  I  am  of  opinion 
that  both  on  authority,  and  on  the  principles  of 
common  sense,  there  was  in  this  case  evidence  of 
negligence  for  the  jury,  and  that  the  judgment  d 
the  Court  of  Queen's  Bench  ought  to  be  amnned. 

Mellish,  L.J.  -I  am  of  opinion  that  a  railway 
company  is  bound  to  provide  the  passengen 
travelling  over  its  line  with  reasonable  means  of 
lighting  bom  the  train,  and  if  there  is  cividenoe 
ofan  invitation  to  alight  and  of  injury  received  in 
alighting  after  such  ao  invitation,  that  there  is 
a  prima  facie  case  of  negligence  for  the  jiny. 
The  facts  of  this  case  show  that  tbera  was 
an  invitation  to  alight,  that  the  door  of  the  canttge 
in  which  the  plaintiff  was  was  beyond  the  end  of  the 
platform,  that  the  plaintiff  opened  the  door  and 
stepped  on  to  the  iron  step,  that  the  only  atten- 
dant at  the  station  was  busy  with  the  lugg^. 
that  she  could  not  alight  without  aasiatanoe,  that 
there  was  no  one  to  asaist  her,  and  that  at  length 
becoming  afraid  that  the  train  would  move  away 
she  attempted  to  descendbyherselfand  so  received 
the  injuries  for  which  this  action  was  brongbt.  I* 
therefore,  think  that  there        vidence  for  a  jniy» 
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ndiaAry  knowledge  ot  reasonable  men  to  bear  in 
oriat  to  drtenniiie  whether  the  plaintiff  mijB^t  not 
h»Te  had  nioh  aeiiatanoe  as  wonld  have  MTed  her 
from  hdng  injored.  The  evidenoa  was  disfcinoi 
tint  the  plwntiff  waited  fiv  assistanoe  and  that 
none  oune,  there  was  also  OTidence  that  she  might 
rsasonably  fear  that  the  train  would  move  on,  and 
that  she  would  be  carried  on  with  it,  and  I,  there* 
fore,  think  that  there  was  CTidence  for  a  jory  to 
take  into  consideration,  and  that  saohaoaie  ought 
to  be  le£t  to  a  jury. 

Butt,  J.A.— I  think  that  the  decision  of  the 
EoQse  of  Lords  in  the  case  of  Bridge*  t.  North 
London  BaUway  Company  (L.  Bep.  7  H.  L.  213) 
coded  a  long  controversy  as  to  the  way  in  which 
iod^es  aboald  deal  with  railway  cases ;  some  judges 
urmg  thought  that  the  courts  should  settle  what 
HM  reaaonable  conduct  on  the  pert  of  railway  oom- 
panies  and  passengers,  while  other  judges  have 
taken  a  different  view  of  their  duty.  The  case  ot 
BvMT  V,  Great  Wetiem  Bailu/ay  Gomtany  (uii 
nw.)  was  decided  in  tho  height  of  the  dispnte  by 
joasM  who  inclined  to  the  ftamer  -view.  The  oaso 
of  Bridget  t.  NorA  London  BaUway  Company 
(nil  wp.)  shows  that  if  there  are  any  facts  on  the 
nasooable  oausideraticm  of  whidi  a  jury  can  say 
that  there  has  been  on  the  part  of  a  railway 
company  a  want  of  care  that  then  there  ii  evidence 
for  a  jury  to  consider,  and  ^t  the  case  is  one  Uiat 
thty  must  decide.  In  the  present  case  the  pas- 
leDger  waited  so  long  that  tlure  was  reasonable 
ground  for  sapposing  that  she  must  either  get  oat 
or  be  carried  on,  and  if  so  she  had,  I  think,  a 
right  to  alight  unless  the  danger  of  getting  out 
viia  so  great  and  apparent  as  to  prevent  any  person 
actiog  with  ordinary  prndeoce  or  taking  reason- 
able precaution  getting  out  at  that  place.  The 
danger  of  descending  was  not  great  hern,  and  it 
was  quite  reasonable  for  a  passenger  to  attempt 
to  sUgh^  it  is,  therriore,  now  settled  that  in  snoh 
esse  the  court  cannot  hold  that  there  is  no  evi* 
deww  to  go  to  a  jury. 

Amphlbtt,  J.A. — agree  with  the  judgments 
whieh  have  been  deliverad. 

Judgment  termed. 
Solicitors  for  the  appelluit,  WiUiemu,  SiU, 
ud  Co. 

Sdiciton  ftir  the  respondents,  .Broumlows. 


Saturday,  Nov,  18. 
^•fiae  Hblush,  L.J..  BnxTt,  and  AHPHum, 
JJA.) 

TuKKBs  V.  Sahson  akd  othxbs.  (a) 
Accommodation  bUl — Notice  of  dialumow — No 

effects — Remedy  over  against  prior  parties. 
Anindorser  of  an  accomTnodation  biUltas  a  right 
to  naUce  of  dishonour,  unless  it  be  shoum  that  he 
vmdd,  if  he  paid  the  hiU,  have  no  remedy  over 
against  any  other  party  to  (he  bilL 
This  was  an  action  on  a  oill  of  exchange  drawn  by 
the  defendant  Home,  accepted  by  tl^  defendant 
Samson,  indorsed  by  Hcnne  to  the  defendant 
Jfartinez,  and  indmrsbd  bpy  him  to  the  defradant 
Sherwood,  who  again  indorsed  it  to  the  defendant 
Tomer. 

Judgment  went  1^  de&uilt  against  aU  the  defen- 
dants except  Marunez,  who  allwed,  amcmgst 
other  things,  in  his  statement  oi  defence,  

M  BsjOitsd  >f  y.  Awmwi,  «s».  Hsi  i  W  ■>  Law. 


[Ct.  or  Ajp. 


First,  that  there  was  no  consideration  between 
ai^  of  the  defendants,  or  that  the  hill  of  exchange 
was  an  accommodation  bill  only;  secimdW,  that 
he  had  not  reeeiTed  any  notice  of  the  disnonoor 
of  the  bill. 

Demurrer. 

The  demurrer  came  on  far  argnment  in  the 
Queen's  Bench  Division,  and  as  no  one  appeared 
for  the  defendant  Martinez,  jndgment  was  pro 
formd  given  for  the  plaintiff. 

The  defendant  Martinez  aooordiogly  appealed. 

Cooper  Wyld,  for  the  appellant-  —  lliis  is  an 
action  by  a.  holder  of  an  accommodation  bill 
against  an  indorser,  and  the  defence  set  up  is  that 
no  notice  of  dishonour  was  given.  It  is  contended 
that  to  render  the  defendant  liable  without  notice 
he  most  hare  no  remedy  over  against  any  other 
person. 

PhiXbrick,  Q.O.  and  Petheram,  for  the  plaintiff; 
Uie  respondsut. — All  these  plaintiffs  are  reidly  co- 
drawers,  and,  thwefore,  the  rule  as  to  notice  does 
not  apply,  and  as  the  appellant  never  had  any 
effects  in  the  hands  of  the  aoc^tor,  he  cannot  be 

Prejudiced  by  want  of  notice.  [IbLuaa,  LX — 
'o  avail  himself  of  want  of  notUw,  most  not  the 
defendant  be  the  person  who  wonld  have  to  pay 
the  bill  himself  Pj   They  cited 

BfUs  on  BiUs,  llth  edit.  p.  283t 

£tdb«■dilMv.  .BaUml»^  a  Smith's  Uad.Caa.  E0| 

Corlsr  V.  Flmcers^  16  M-  ft  W.  748. 

Mbllish,  XiJS. — ^The  question  in  this  case  is, 
whether,  considering  the  relative  positions  of  the 
parties  to  this  action  and  the  facts,  which  are  ad- 
mitted, the  defisndant  was  entitled  to  notice  of 
dishonour.  The  defmdant  was  indorsee,  uid  aU 
the  parties  whose  names  appear  on  &e  bill  seem 
to  have  become  parties  to  tne  bill  for  the  benefit 
and  tuxommodation  of  Sherwood.  The  defendant 
alleges  that,  as  the  indorser  of  an  accommodation 
bill,  be  is  entitled  to  notice  {^dishonour,  Now  it 
is  clear  that  the  defendant  was  not  bound  to  take 
up  the  bill  himself,  and  that  he  was  entitled  to 
assume  that  the  person  for  whose  benefit  it  had 
been  drawn  would  at  the  proper  time  provide 
funds  to  meet  it.  This  being  so.  and  the  bill 
having  been  met,  the  defendant  was  called  on  to 
pay  the  amount  of  the  bill.  He  was  snrely  then 
entitled  to  have  notice  of  the  dishononr,  that  he 
might  have  recourse  to  those  rights  which  he 
nndonbtedly  had  against  other  parties  to  the  bill. 
It  is  said  that  the  £fendant  never  had  any  effeota 
belonging  to  him  in  the  hands  of  any  of  these 
parties,  and  that  he  ii  therefore  in  no  way  damni- 
fied by  want  of  nottoe,  but  in  fact  he  is  damnified, 
because  he  is  entitled  to  have  his  remedy  over 
against  those  who  were  parties  to  the  bill  befwe 
he,  for  Sherwood's  accommodation,  ind<n«ed  it. 
As,  owing  to  the  circumstance  of  there  being  no 
argumenc  in  the  court  below,  the  jodgmoit  was 
given  to  the  plaintiff,  this  ^peal  must  be  allowed. 

Bbbtt,  J.A.— The  holder  of  a  bill  ot  exchange 
sues  the  indorser,  and  it  is  alleged  by  way  of 
answer  to  the  action  that  the  defendant  never  had 
any  notice  of  dishononr.  Now,  primd  fade,  it  is 
the  doty  of  the  holder  of  a  dishonoured  accommo- 
dation to  give  notice  of  the  dishonour  to  the 
antecedent  parties,  unless  he  can  show  some  facts 
which  will  excose  him  from  doing  this.  Then,  are 
there  in  this  case  any  facts  which  will  excuse  the 
plaintiff  from  siving  the  notioe  hereP  ^Xdo  not 
think  that  there  are.  because  J^^eS^^feC^ 
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chow  that  the  defendsnt  wonldi  if  he  were  to  pay 
the  Taiao  this  bill,  have  no  remedy  against  any 
other  person,  so  that  it  is  by  no  means  clear  that 
the  defendant  may  cot  have  been  prejndioed  by 
the  want  of  notice.   This  appears  to  l>e  what  the 

fsneral  mie  comes  to,  and  as  in  the  case  of 
iehardike  r.  Bolhntm  {ubi  sup.),  it  was  not  ahown 
'that  the  drawer  had  any  reason  to  expect  that  the 
-ftooeptor  would  pay  it,  therefore  thn  case  did  not 
fall  within  the  principle  of  the  general  mle. 
whereas  in  Carter  t.  Flower  {ubi  tup.),  it  was 
consistent  with  the  facts  alleged,  that  the  note 
was,  as  here,  an  accommodation  note,  and  that 
the  defendant  might,  as  here,  have  his  remedy 
-against  some  prior  party,  and  it  was  held  that  hie 
was,  therefore,  entitled  to  notice  of  ^honour. 
For  my  own  part,  I  am  well  content  to  cite  the 
words  o{  that  great  jadge,  Lord  Tenterden,  and  to 
aacy,  that  I  regret  that  any  distinctions  were  in- 
'trodoced  into  the  law  on  this  matter,  and  that 
-knowledge  was  ever  sabetitnted  for  notice ;  bat, 
'Ikowercr  that  may  be,  the  facts  of  this  case  do  not 
tiring  it  within  an^  exception  to  &e  general  prin- 
ciple, which  reqnires  that  a  defenduit  Aoald  in 
-anch  a  state  of  ucts  as  this  have  notice,  and  I  hold 
that  the  defendant  not  having  had  notice,  is  en- 
ititled  to  onr  jndgment. 

Amphlett,  J.A. — I  also  think  that  the  appellant 
is  entitled  to  onr  jndgment.  Sherwood  was  here 
the  principal  debtor,  and  all  the  other  pardes  may 
for  the  purposes  of  this  case,  be  called  co-snreties. 
What  had  the  appdlant  Martinez,  who  indorsed 
the  bill  to  the  plaintiff,  a  right  to  expect  P  In  an 
•ordinary  coarse  he  would  assume  that  funds  would 
he  prorided  fa;  the  acceptor  Samson,  to  meet  the 
bill  whra  dne,  and  if  Saniaoa  failed  to  do  this,  and 
ihe  InU  was  dishonoured,  the  defendant  Kartinez 
had  a  right  to  bare  notioe  o£  the  dishonour,  as 
then;he  might  hbTC  sued  Sherwood,  or  put  in 
force  his  remedy  against  the  other  purties  to  the 
biU.  The  appellant  was  not  primarily  liable,  and 
was  entitled  to  be  made  aware  that  by  the  ddSault 
of  other  parties  he  was  about  to  be  caUed  on  to 
.supply  fwda  to  meet  the  bill. 

Judgment  for  appellant. 
Solidtor  toK  appeOant*  BmUh  and  H<naard. 
A)lioitar  toe  respondents,  J*hSbrkk. 


Friday,  Nbo.  24. 

A,PZ!1AL  nOV  Q0EBH*8  BEXCH  TOmSOC. 

■(Befim  WaTjjaBj  L.J.,  Bbbtt  and  Ajcphuit, 

JJA..) 

Bh.  v.  Fleichxb  ;  E»  parte  Bibhib.  (a) 
'Caurt  cff  Appeal^ -Jvtn»dii:lvm~~Bighi  of  appeal  tn 
ommnal  coms— 36  J-  37  Viet.  «.  66  (J-udteotore 
Ad  1873)  s.  47—88  &■  39  VieL  c  77  (/udteatam 
Act  1876)  s.  19— Firtt  scWuIs,  Order  LXU. 
uln  appUeaiion  to  the  Oowri  of  Quasn's  Btn^h  for 
aaertioraHiohringvipacoTinUiUaniohe^^ 
on  A«  fromid  of  viani  of  jmi$dietiom  tn  the  am- 
wictiaig  jtuHett  %t  a  "  erimtinal  «WM  or  matter  " 
tnthim  iJu  mteaning  of  the  abow  uetiotu  of  the 
Judieaktre  Acta  <tf  1873  and  187S.  and  (here  ie 
conaequently,  no  appeal  from  the  dscwion  cf  the 
QuM»*f  Bmeik  IHvteion. 
Tu  appeUant)  Bimie,  had  been  rammoned  b^ore 
he  reapondent.  oneof  the  joatices  <rf  ttw  peaoe  for 
he  county  of  Onmberland,  f  w  an  offienoe  against 

(UB«po>M«rW,Amaiw,BK|..  IHiilslis  tMam, 


the  game  laws.  On  the  hearing  of  the  stODSNOi 
he  bad  asserted,  as  an  objeeti<m  to  the  iorisdictia 
of  the  justioe,  the  existenoe  of  a  bond  jide  claim  ol 
ri^t  to  the  land  in  question  in  hiniseU.  Hat 
olgection  was,  however,  overruled,  and  the  appd^ 
lant  was  convicted.  Snbseqaently  a  mle  mn  wis 
obtained  in  the  Queen's  Uench  Division,  otUing 
upon  the  respondent  to  show  cause  why  a  vrit  d 
certiorari  should  not  issue  to  bring  np  the  cod- 
yiction  to  be  quashed,  on  tie  ground  of  want  o£ 
jurisdiction  in  the  justice  who  tried  the  csas. 
Tbe  rule,  however,  was  disobarged  on  the  beanog 
by  Lord  Coleridge,  C.J.,  and  Qoain,  J.,  sitting  to 
hear  oases  on  the  Crown  side  of  the  Qaeen'i 
Bench  Division.  This  appeal  was  fnnn  tint 
decisitti. 

Before  oonnsel  for  the  appellant  proceedsd  to 
stale  his  case. 

Ford,  for  the  respondent,  took  a  preliminiiy 
objection  that  the  court  had  no  jorisdictioo  to  try 
this  appeal,  as  it  was  an  appeal  from  a  decisioa  ia 
"  a  criminal  cause  or  matter,"  within  the  msaoing 
of  sect.  47  of  the  Act  of  1873.  and  sect.  19  of  the 
Act  of  1875. 

BompoB  for  the  appellant. — ^Tbe  case  lately 
decided  in  this  conrt  m  Beg  v.  SieeU  ante  p.  534^ 
may  be  said  to  be  against  me,  bat  that  can 
is  distinguishable.  That  only  decides  tint 
there  shall  be  no  appeal  from  the  dedsioB  of 
a  wuTt  of  the  High  Court  of  Justice,  where  tiut 
decision  is  in  a  criminal  [Kooeeding.  Bat  hero 
the  deoision  in  the  Goort  ot  Queen's  Bench  wis 
an  applicatUHi  tor  a  mit  of  oertiorori  to  the  jm- 
tioes  on  the  Kronnd  that  thej  had  no  jorisdietian 
to  oonviot.  The  ocmviction  itself  was  no  doabt  s 
criminal  prooeeding,  but  not  raptieatioa  fbr 
the  prerogative  wnt  of  cerfioron.  The  on^  ques- 
tion before  the  Qtieeu's  Bench  Division  was  iriw* 
ther  a  claim  had  been  aet  up  botid  fide  or  nob 
That  was  not  a  criminal  proceeding  in  any  ssbm^ 
no  more  than  a  moticB  in  the  High  Coiut  with 
respect  to  the  subpoena  of  a  witness  in  a  onBiinal 
case  would  be  in  itself  a  criminal  prooeediag- 
The  writ  of  certioran  relates  to  Fletcher  and  not 
to  Birnie. 

Keluse,  L.J. — The  question  is,  whether  we 
have  jurisdiction  to  hear  an  appeal  from  a  deoisioB 
of  the  Conrt  of  Queen's  Bench  reusing  a  writ  d 
certiorari  to  be  issued  against  the  dSendut,  a 
justioe  of  the  peace  ior  Camberland.  'Sow  wai 
that  decision  in  the  Court  of  Qoeen'a  Benoh  a 
decision  "in  a  criminal  oanae  or  matter,"  wtthia 
the  meaniiur  we  gave  to  theae  words,  in  the  osss 
of  Beg.  V.  Steelt  ante,  p.  534,  which  was  before  nsa 
few  days  ago.  We  there  held  that  those  wocdi 
were  not  confined  to  cases  referred  to  Uie  Court 
of  Criminal  Appeal,  but  went  to  csriminal  cases  ia 
the  Court  of  Queen's  Benoh  itsdf.  Kow  a  fortbcr 
and  somewhat  different  question  arises,  whether 
there  is  an  appeal  from  a  proceeding  in  the  Qtmod'i 
Bench,  which  is  not  a  criminal  proceeding  in 
court,  but  arises  out  of  a  proceeding  before  the 
justices,  which  was  a  criminal  proceecong.  TTnder 
those  circumstances  was  that  proceeding  in  the 
Qnem's  Bench  a  proceeding  in  a  criminal  matter? 
In  my  opinion  it  is  clear  that,  subject  to  the  few 
excmtions  specified,  oriminal  prooedure  was  ia- 
tended  to  remain  noaltered  ov  the  Jadicatue 
AsL  The  words  of  sect.  19  of  tne  Act  of  187S  an 
very  wide,  and  rdato  to  ennUuttg  snbatuttafly 
a  *'  eriminal  cause  or  matter.  These  words  most 
be  .o«t™d  «»«o|^t,^^^^pMi>« 
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IstbiB  "ftorimiiial  eanae  or  mfttter  P"  Before  tfae 
mBgiBtmte  it  is,  in  the  Queen's  Bench  it  is  not.  If 
ai7  appeal  lies,  it  most  lie  on  both  sides.  Suppose, 
l^,the  esHiorari  had  been  granted  and  the  convio* 
Hon  had  bem  brought  up  and  quadied  bj  the  oo^irt 
ot  Queen's  Bench.  If  there  is  an  appeal  here, 
there  must  be  one  also  nnder  those  circnmotBDOeB, 
and  80  a  8iII^)]•  qnoBticsi  oi  a  small  fine  or  a  fev 
days'  impiiaonmont  mi^ght  ultimately  get  into  the 
House  of  Lords.  I  thmk  that  cannot  have  been 
intended  to  be  allowed.  I  tiiink  this  is  such  a 
criminal  cause  or  matter  as  is  there  intended. 
SecL  19  of  the  Act  of  1875  throws  light  on  seot. 
47  in  the  previous  Aot,  and  it  assumes  that  the 

yrooednre  has  not  been  altered  in  criminal  matters, 
t  was  not  the  intention  of  the  Judicature  Aot  to 
enlarge  the  jonsdiotioii  of  the  Ooorfc  of  Appeal  in 
this  respect. 

BuKTT,  JA. — I  am  of  the  sune  opinion.  It  all 
turns  on  the  47th  sectiOQ  of  the  Act  of  1873.  The 
19th  section  of  the  later  Aot  oan  only  be  used  as 
it  was  in  Beg  v.  Steel  {ante,  p.  534),  that  is,  as  inter- 
preting the  47th  section,  criminal  practice  is 
to  remain  as  befare^  unless  altered  by  Bules  of 
Court.  The  Bules  of  Court  do  not  alter  it,  and, 
farther.  Order  LXIT  was  put  in  for  the  sake  of 
caution,  to  show  that  none  of  the  rules  should 
apply  to  proceedings  on  the  Crown  side  of  the 
Queen's  Bench,  and  that  is  all.  The  19th  section, 
therefore,  shows  that  criminal  practice,  inasmuch 
as  it  is  not  altered!^  the  rules,  remains  the  same. 
In  Beg.  t.  Bttel  {ante,  p.  534}  it  was  argued  that  s.  47 
was  confined  to  cases  oef  ore  the  Court  of  Orimioal 
Appeal,  but  the  court  said  the  scope  of  the  words 
was  much  larger.  It  is  said  here  that  those  words 
do  not  aoply  where  the  qnestion  before  the 
Queen's  Bench  was  not  a  "  criminal  cause  or 
matter."  Now,  what  is  this  caseP  There  has 
been  a  nonviction,  and  there  is  an  application  for 
a  writ  of  certiorari  to  bring  it  up  to  be  quashed. 
Is  that  not  a  "  criminal  cause  or  matter  ?  It  is 
to  dedde  whether  a  man  is  to  be  kept  im  prison  or 
fined  or  nol  The  proper  oanstraotiMt  u  that 
there  ia  no  appeal  where  there  ms  not  one  before, 
therefbm,  iiuB  case  follows  Beo.  r.  Steel  {ante,  p. 
534). 

Akthleit,  JA, — I  am  of  the  saiue  opinion.  To 
oust  the  jurisdiction  of  the  justices  there  must  be 
a  bondjide  ass^ion  of  right.  BeEwe  the  Court 
of  Queen's  Bench  what  was  the  question  P  Not 
whether  there  had  been  poaching  or  not,  but 
whether  there  was  a  lend  fide  assertion  of  right. 
That  IB  whether  the  plea  to  the  jurisdiction  was  a 
good  one  or  not  The  same  sort  of  question  as 
there  was  in  the  Franeonia  case.  Therefore  this 
case  comes  under  sect.  47  of  the  Act  of 1873,  under 
the  exact  meaning  of  its  words.  And,  if  we  are 
to  look  at  the  pubic  ccmTenience,  would  it  not  he 
most  inoonTenient  that  this  case  should  go  through 
all  the  ooarts,  not  to  tir  a  oivil  right,  but  whether 
there  was  a  biandfide  objection  or  not  ? 

Appeal  ^aeharged  u/iih  eoeta. 

Solioitora  for  appellant,  Bitehcff,  Sompae,  and 
Biaehiiff  far  Waugk 

Solieitora  fhr  respandentk  Helder,  Boherie,  and 
QiOeU  Ek  WAtitT,  Whiteharai. 


I^Ct.  of  Af p. 

WedoMedtuf,  Nov.  22. 

(Befitre  Uelush,  L.  J.,  Bketi,  and  Ahphlbit, 
JJ.A) 

LXiOTX)  V.  liKwis.  (a) 

Order  of  r^ermot  hifore  award  after,  ike  Jvdieattmm 
Act — jPraetiee  as  to  signing  judgmetU  on — MotUmt' 
for  mdgwteni-^Beferenees  under  and  wiwide  th» 
JfuUeakn  Act  1873  (36  4-  37  Viet,  c  66),  «.  22— 
Bidee  t^Court,  OrderXL.,  nilMl,  9l 

The  old  law  and  pmeiice  in  amnedion  wUh  arbHra- 
Hon  flttZI  flMrt  as  to  rtfermoet  to  arbitratitm 
made  «nder  fAe  old  eyttmn,  and  eitek  r^renee^ 
are  not  governed  hy  the  Judicafure  Act  or  the 
rules  of  ooMfrt  made  under  thai  Act.  An  order  of 
reference  was  made  prior  to,  hvi  the  aviard  after,, 
the  passing  of  the  Jvdieature  Act : 

Seld,  that  ihe  auceesefttl  party  was  entitled  io  sign 
judgment  on  the  award,  omd  that  as  the  rules  of 
cowrt  did  not  apply  to  such  a  com,  he  was  not 
bound  to  Mt  down  ih»  ease  on  motion  for  judg- 
ment. 

Ap?bu.  from  an  order  of  Field,  3.  and  Huddles- - 
ton,  B.  sitting  as  a  Divisional  Court,  setting  aside 
the  judgment  signed  hy  the  plaintiff  m  the- 
action. 

The  action  was  tried  in  Jnljr  1875,  and  a  Terdiofe 
entered  for  ttie  plaintiff,  subject  to  a  referenoa. 
The  arbiteator  made  bis  award  m  the  following  year  - 
in  favouT  ol  the  plaintiff,  and  the  defendant  took 
up  the  awwd ;  as,  however,  there  was  some  difficnlly 
experienced  in  procuring  the  postea,  the  plaintiff ' 
took  out  a  summons  for  leave  to  sign  judgment*, 
and  the  Master  made  the  order  aooordingly.  The 
defendant  i^ipealed  against  this  order  to  a  judge  at 
chunbers,  and  he  resoinded  it.  The  plaintiff  then, 
appealed  to  the  Divisional  Court  to  set  aside  the 
order  of  die  jndge,  and  also  moved  Uie  oonrt  tat 
judgment. 

l^e  Divisional  Court  affirmed  the  order  of  the- 
leamed  judge,  and  declined  to  hear  the  latter  part 
of  the  plaintiff's  motion  as  to  entering  jud^ 
ment  for  him,  whereon  the  plslntiff  brought  thia 
appeal. 

JB.  T.  WHUama,  Q.C.  and  Anstie  for  the  appel- 
hut.— The  contention  for  the  plaintiff  is  tha* 
judgment  was  rightly  signed  by  the  plaintiff  on  the 
award  of  the  arbitrator,  and  further,  ihat  even  if 
this  is  not  so,  still  that  the  Divisional  Court 
should  have  ordered  it  to  be  so  entered.  As  the 
order  for  reference  was  made  before  t^e  Jadioatoitt- 
Aot  came  into  force,  there  was  no  need  to^  move- 
for  judgment ;  but  the  old  practice  of  ngning^. 
judgment  on  the  arbitrator's  certificate  is  in  foroa 
andapplies  to  this  case.  It  will  be  contended  for 
the  defendant  that  Order  XL.,  rules  1  and  S,  render 
the  judgment  signed  by  the  plaintiff  informal ;  but 
the  same  objection  arises  to  this  contention,  for 
those  rules  cannot  apply  to  an  arbitration  entered 
on  before  Nov.  1875,  even  though  the  award  waa 
not  made  till  1876.  The  Judicature  Aot  does  not 
prevent  arbitrations  being  held  nnder  the  old 
system  {Cruikehank  r.  Floaiing  Swimming  S(Uh» 
Vompany,  1  C.  P.  Div.  260) ;  so  that  all  the  pro- 
ceedings in  this  case  were  outside  the  Judicature 
Aot,  and  therefore  the  note  at  the  head  of  the 
rules,  that  "  where  no  other  provision  is  made,  tb« 
present  procedure  and  prac^oe  remains  in  force," 
applies,  and  thereibTe,  alUkon^h  there  may  be  my 
sectim  authorising  the  plaintiff  to  sign  judgment^ 
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Btni  the  old  practice  vhioh  enabled  him  to  do  so 
remains.  If,  however*  it  be  said  that  Has  oanse  is 
vrithia  the  Jadicatare  Act.  then  the  plai^ff  is 
entitled  under  sect.  22  to  sign  judgment,  as  this 
was  a  cause  heard  bnt  not  concluded,  and  there- 
fore one  which  would  remain  unaffected  by  the 
Act. 

BticknUl,  for  the  defendant. — ^The  award  was  not 
made  till  after  the  Judicature  Act,  it  is,  therefore, 
a  proceeding  under  that  Act,  and  the  arbitrator  is 
a  referee  under  the  provisions  oE  that  Act,  and  the 
proper  way  for  the  plaintiff  to  obtain  judgment 
was  by  motion  in  tba  form  provided  by  Order 
XL. ;  the  latter  part  of  sect.  22  of  the  Judicature 
Act  1873  shows  that  causes  partly  heard  may  be 
concluded  according  to  the  ordinary  course  of  the 
High  Court,  and  this  the  plaintifE  has  omitted  to 
do.  It  was  competent  for  the  plaintifE  to  take  out 
a  summons  for  leave  to  proceed  under  the  old 
ajfstem,  or  he  might  have  applied  at  Ohambers  for 
directions  bow  to  proceed,  bat  he  cannot  now 
without  leave  on  a  reference  of  this  nature  sign 
judgment  without  any  motion  or  any  leave  of  the 
oourc.  The  following  sectitms  of  Uie  Judicature 
Act  were  referred  to  on  the  argument  of  the 
appeal : 

JodicAtare  Act  1873,  i.  22.  pEovided,  that  in  all 
oaoaes,  matters,  and  prooeediiigs  whatsoever  whioli  ehall 
have  been  folly  heud,  and  in  which  jnd^ent  Bhall  aot 
have  been  given,  or  having  been  given  sh^  not  have  been 
signed,  drairn  np,  passed,  entered,  or  otherwise  per- 
fected at  the  Ume  appointed  for  the  oommeneement  of 
this  Act,  snoh  judgment,  decree,  mle,  or  order  may  be 
given  or  made,  signed,  drawn  np,  passed,  entered,  or  per- 
fected respeotiTe&,  after  the  oommencement  of  this  Aot, 
in  the  name  of  uie  same  coart,  and  by  the  same  judges 
and  ofBcera,  and  generally  in  the  same  manner,  in  all 
reapeotB  as  if  this  Aot  had  not  passed ;  and  the  same 
shall  take  effect,  to  all  intents  and  pBrpoaefl,aB  iftbesame 
had  been  dulj  perfected  before  the  oommenoement  of  t^i" 
Aot  i  and  every  judgment,  decree,  role,  or  order  of  any 
oonrt  whose  jnnsdiciion  is  hereby  traniiferred  to  toe 
■aid  HiriiOoort  of  Justice  or  the  said  Conrt  of  App^ 
wbioh  uall  have  been  duly  perfected  at  any  time  before 
the  commencement  of  this  Aot,  may  be  execnted  and  en- 
forced, and,  if  necessary,  amended  or  dischai^d  by  the 
said  High  Conrt  of  Jostice  and  the  said  Conrt  of  Appeal 
respectively,  in  the  same  manner  aa  if  itbad  beena  judg- 
ment, decree,  role,  or  order  of  the  said  ESgh  Coort  or  of 
the  nid  Coort  of  Appeal ;  and  all  oanses,  matters,  and 
proceedings  whatBoover,  whether  civil  or  criminal,  which 
shall  be  pending  in  any  of  the  coorts  whose  jotiadiotion 
is  BO  transferred  as  aforesaid  at  the  commenoament  of  this 
Act,  shall  be  continoed  and  concloded  as  fellows  (that  is 
to  s^).:  in  the  case  of  proceedings  in  error  or  on  appeal, 
or  of  piooeedinge  before  the  Coort  of  Appeal  in  Cbanoery, 
in  and  before  her  Majesty's  Conrt  of  Appeal ;  and,  aa  to 
all  other  proceedings,  in  and  before  her  Majesty's  High 
Conrt  of  Justice.  ^  The  aaid  courta  respectively  snail  have 
the  same  jurisdiction  in  relation  to  such  causes, 
matters,  and  proceedings  as  if  the  same  had  been  com- 
menoed  hi  the  said  High  Conrt  <rf  Jostioe,  and  continued 
therein  (or  m  the  aaid  Coort  of  Appeal,  as  the  case  may 
be),  down  to  iba  point  at  which  the  tnusfer  takes  place ; 
and  so  for  as  relates  to  the  form  and  maimer  of  procedure, 
Boeh  otoses,  matters,  and  proceedings,  or  any  of  them,  may 
be  oontinned  and  concluded  in  and  before  uie  said  courts 
xespeotively,  either  in  the  same  or  the  like  manner  as  they 
wonldhave  been  continued  and  oondoded  in  the  respec- 
tive ooorts  from  which  they  shaa  have  been  tranaferred 
as  afwenia,  or  aooording  to  the  ordinarr  oooree  of  the 
aaid  Hi^h  Court  of  Justice  and  the  aiud  Court  of  Appeal 
respectively  (so  tar  as  the  same  mar  be  appUoable 
hereto),  as  the  said  oonrts  tespeoUTSly  may  tUnk  fit  to 
dlreot. 

Ordsr  Xl.,  r.  1.  Except  where  by  the  Ast  <»  by  these 
roles  it  is  provided  that  judgment  may  be  obtained  in  any 
other  manner,  the  judgment  of  the  conrt  shall  be  obtained 
by  motion  for  judgment. 

3.  Whoe,  at  the  trial  of  anaotion,  the  Judge  orrslotes 
abstains  from  diiaetfiw  any  jsdgMBtto  beentered,  1^ 
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^aintiff  m^  set  downtiu  aotioura  motion  fat  judgBsel, 

If  hedoes  not  so  set  it  down  and  give  notice  tfaneof  to 
the  oljier  parties  within  ten  daja  after  tiie  trial,  ai^ 
defendant  mi^  set  down  the  aoiioa  on  motion  for  jodg- 
ment  and  give  Bottos  tiiereof  to  the  oUisr  parties. 

MsLLiSH,  IkJ. — ^The  question  now  befbre  ns 
arises  out  fif  an  action  which  was  tried  in  the 
month  of  Jnly  1876,  when  a  verdict  was  entered 
for  the  plaintiff,  subject  to  a  reference  on  die 
usual  terms,  liie  arbitrator  having  undertaken 
the  referenoe,  gave  his  award  in  &kvoar  of  ths 
plaintiff  in  1876,  after  the  passing  of  the  Judica- 
ture Act.  The  plaintiff  accordingly  signed  judg- 
ment for  the  amount  for  which  the  verdict  was 
entered,  but  on  this  the  defendant  took  oat  a 
summons  to  set  aside  the  judgment,  and  an  <Hdcr 
to  this  effect  was  made  bv  a  judge  at  chambers, 
and  his  decision  was  affirmed  on  appeal  by  a 
divisional  court.  Was  the  plaintiff  then  entitled 
to  sign  judgment  P  It  is  said  that  he  was  not, 
because  of  the  provisions  of  Order  XL.,  roksl 
and  3,  which  say  that  judgment  shall  be  obtained 
by  motion,  so  that  either  party  may  set  down  the 
action  on  moti<m  for  judgment.  Now  it  is  dear 
that  these  rales  do  not  apply  to  the  presenk 
case;  they  have  nothing  to  do  with  an  ocdsr 
of  referenoe  made  before  the  Jadicatare  Act 
was  passed,  or  with  a  reference  wfaich  cones 
under  the  provisions  of  the  Common  Law  Pro- 
cedure Act.  Then  it  is  said  that  sect.  22  of  the 
Judicature  Act  1873  governs  this  case,  sod  that, 
therefore,  every  stage  of  this  oasa  must  be 
governed  by  the  law  and  practice  as  it  now  stands, 
since  the  passing  of  the  Judicature  Acts.  Doubt- 
less, if  this  case  came  within  the  provisions  of 
that  section,  this  contention  might  prevul;  but 
it  is  clear  that  sect.  22  distinguishes  cases  which 
have  been  ihlly  heard  from  those  which  have  been 
only  heard  in  part  I  think  that  hera  the  qaet- 
tion  reidly  is,  what  is  the  efibct  of  the  order  of 
reference?  I  am  of  f^inioa  that  tiie  effect  of 
that  order  is  to  make  this  a  rrferenoe  nnder  the  M 
system,  and  that  it  therefore  entitled  the  plaintiff 
to  sign  judgment  in  the  way  in  which  ne  bsi 
signra  it.  The  prindple  on  which  my  dedsioa 
rests  is  this,  that  when  an  award  has  heen.  mads 
under  the  old  system,  the  party  in  whose  &voor 
it  has  been  made  is  in  the  same  position  as  if  he 
had  obtained  a  verdict  at  the  trial ;  and  that  aa  an 
order  for  a  reference  being  made,  it  mast  be  taken 
that  the  parties  to  such  an  order  as  this  have  io 
fact  agreed  that  the  party  who  uldmatd^  sac- 
ceeds  shall  be  in  the  same  position  as  if  the 
Judicature  Acts  had  not  come  mto  force  between 
the  time  the  trial  and  the  date  of  the  award, 
and  that  the  plaintiff  was  entitled  in  this  ooas^  on 
the  poetea  having  been  signed  and  all  tba  fdnis 
having  been  duly  observed,  tosicp  jadgment  with- 
out  any  delay  or  any  forther  motiou  or  proces^nit. 

Bbkft,  JjL — I  am  of  opinion  that  Uie  caacm 
of  oonstraction  which  we  have  to  apply  to  Urn 
present  question  and  the  Acts  which  govern  it  is 
that  the  law  and  the  administration  of  the  law  is 
to  be  preserved,  and  that  all  crotchets  are  to  be 
ruthlessly  swept  away.  It  is  said  that  the  plaintiff 
ought  to  have  taken  out  a  summons  at  Chambers 
for  directions  how  to  proceed,  or  that  he  shouhl 
have  set  the  case  down  in  a  list  on  the  paper  of 
motions  for  jadgment,  and  this  in  the  vaoatton, 
when  there  was  no  list  and  no  motion  paper.  X 
do  not  at  all  draw  back  from  what  was  bud  down 
in  the  case  of  CrutJuhoMk  v.Thfi  Floaliitg  Smm- 
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•re  different  kinds  of  references  now ;  bat  the 
old  law  and  practice  with  regard  to  referenoes  are 
not  abolished,  and  the  Judicature  Acts  do  not 
prerent  references  being  conducted  under  the  old 
syatem,  by  which  che  arbitrator's  decision  was 
fin&L  The  reference,  the  subject  of  the  present 
laotioD.  was  not  a  reference  under  the  Judicature 
Act;  it  was  entered  into  before  diat  Act  was 
passed,  and  it  is  a  reference  in  every  way  ^orerned 
bj  the  practice  and  law  as  it  existed  raior  to  the 
Jndicature  Act.  The  suggestion  made  that  ihe 
plaintiff  should  hare  taken  certain  steps  is,  in  my 
opinion,  crotchety,  useless,  and  teohnioal ;  if  he  had 
implied  for  an  order  or  moved  for  directions,  that 
OToer  and  those  directions  oould  have  been  made 
but  in  one  way,  iuasmnoh  as  the  arbitrator'a 
decision  was  final  both  in  law  and  fact.  The  pro- 
ceeding would  therefore  have  been  futile,  and,  if 
so,  then  it  ought  not  to  be  taken.  This  cose  is 
clearly  no«  within  Order  XL.,  and  we  have  there- 
fore to  recur  to  the  practice  of  the  old  arbitra- 
tions ;  on  the  awards  under  that  praotioe  the 
sacceHsful  party  signed  judgment,  and  therefore 
it  is  cte^  that  the  parties  have  in  this  case  really 
W^«ed  to  judgment  being  signed  on  this  award; 
tws  is  a  necossary  implication,  and  it  if  is  to  be 
contended  to  the  contrary,  some  wcvda  to  that 
effect  can  eadly  be,  for  tiie  fhture,  inserted  in 
ordcn  <tf  reference  su^  as  thia ;  but  I  thiak  that 
it  is  implied,  and  implied  in  all  reason  uid  common 
suiae. 

Amphmtt,  J.A— I  agree. 

Jxtdgmenifor  ilie  appellant. 
Solicitors  for  the  appellant,  Vizard,  Crowder, 
and  Anstie. 
Solidttn:  for  the  respondent,  Stretton. 


HIGH  COURT  OF  JUSTICE. 

GBA17CEBY  DIVISION. 
(Before  Yiue-Chancellor  MiuNa.) 
Tlmnday,  Hov.  16. 

BonCICAULT  V.  GHATXBStOH.(a) 

Tkama—International  eopyrigJit — First  »-epre««i- 
iaiion — Puhlication — Injimetion — 3  4*  4  Will.  4, 
e.  15,    1;  5  ^  6  Viet.  &  45,  «.  20;  7  Viet  &  12. 

ThepUani^t  a  naturaHeed  Ameriran,  vme  the  author 
ef  a  drama  which  had  been  firtt  represented  in 
America,  and,  suheequenUy,  toith  tM  plaintiff's 
ameent,  at  the  d^enkant's  theatre  in  Mingland. 
The  drama  had  not  hem  printed  for  puhliccUion. 
The  defendant  afterKords  having  proposed  to 
represent  the  play  again  in  London  without  the 
consent  of  the  plaintiff,  the  plaintiff  brought  an 
action  agamet  him  to  restrain  him  from  eo  doing. 

Seld,  on  the  autJutrity  of  Boucicault  v.  Delafield 
(9  L.  T,  Bep,  N.  8.  709 ;  1  Hem.  ^  Mia.  697), 
Ihat  the  drama  had,  wUhin  the  meaning  of  7  Viet, 
c  12,  s.  19,  been  first  published  out  of  Her 
Majesty's  dominions,  ana  thai  the  plaintiff  had 
no  exeiueive  right  of  representing  U  in  England. 

Injunction  refuiued. 

This  was  a  motion  by  the  plaintiff,  a  natoralised 
Amerioan,  that  the  defeodant  might  be  restewned 
finnn  representing,  or  oannng  to  be  represented^ 

(•)  M/eratteA  br     Ooitld*  Builstir-at'Iaw. 
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at  the  Adelpbi  Theatre,  in  London,  or  elsewhere, 
without  the  previoos  C(m8ent  of  the  plaintiff,  a 
drama  or  dramado  work  called  the  "  fJhanghnHin," 
and  from  infUagtngthe  plaintiff's  copyright  in  the 
said  work. 

The  facts  of  the  case  were  as  follows:  The 
"  Shaughraun  "  was  a  play  written  by  the  plain- 
tiff in  1874,  and  was  first  performed  at  WallBck's 
Theatre,  New  York,  in  the  latter  part  of  the  year 

1874,  In  pursuance  of  arrangements  between  the 
plaintiff  and  the  defendant,  who  was  the  pro- 
prietor of  the  Drury  Lane  and  Adelphi  Theatres 
in  London,  the  play  was  in  the  month  of  ISept. 

1875,  prodnoed  at  the  Drury  lAne  Theatre,  and 
was  performed  there  until  the  month  of  December 
following  after  which  it  was  transferred  to  the 
Adelphi  Theatre,  whwe  it  was  represented  mitil 
the  month  of  Jan.  1876.  After  the  termination  of 
these  representations  the  plaintiff  returned  to 
America,  and  subsequentW  a  correspoudenoe  took 
place  between  the  plaintiff  and  defendant,  the  de- 
fendant wishing  to  obtain  the  permission  of  the 
plaintiff  to  reproduce  the  play  in  Ijondon.  The 
plaintiff,  however,  refused  nis  permissioo,  where- 
upon the  defendant  determined,  notwithstanding 
such  refusal,  to  bring  out  the  play  himself  at  the 
Adelphi  Theatre,  and  accordingly  issued '  adver- 
tisements stating  that  the  "  Shaughraun  "  would 
be  produced  at  the  Adelphi  Theatre  on  Saturday, 
18th  Nov.  1876. 

The  drama  was  renstered  on  the  ^th  Nov.  1876 
at  the  Stationers'  Hall,  under  the  name  of  the 
plaintiff  as  the  proprietor  of  the  copyright.  There 
was  some  question  as  to  the  validity  of  this  regis- 
tration, but  the  dedsioD  of  the  case  did  not  turn 
upon  this  point. 

The  action  was  commenced  on  the  7th  Nov. 

1876,  and  the  plaintiff  now  moved  for  an  injuno- 
tion  as  above. 

It  appeared  from  the  evidence  given  on  the 
motion,  that  the  drama  had  not  been  printed  for 
pablication. 

CRaese  Q.O.  and  Bimar  for  the  plaintiff.— Tlus 
is  a  pure  qnestion  of  lav.  It  is  admitted  that 
the  plaintis  is  tiie  antiior  of  the  play,  and  vre 
submit  that  the  case  oomea  within  3  &  4  Will.  A, 
0. 15,  s.  1,  which  enacts  "  That  the  anlAior  of  any 
tragedy,  drama,  comedy,  play,  opera,  fiiroe  or  any 
other  dramatic  piece  or  entortamment  composed, 
and  not  printed  and  published  by  the  author 
thereof  or  his  assignee,  or  the  assignee  of  such 
author  shall  have  as  his  own  property  the  sole 
liberty  of  representing  or  causing  to  be  re- 
presented at  any  place  or  places  of  damatio 
entertainment  whatsoever  in  any  parli  of  tho 

United  Kingdom  of  Great  Britain  any 

such  production  as  aforesaid  not  printed  and  pub- 
lishea  by  the  author  thereof  or  his  assignee,  and 
shall  be  deemed  and  taken  to  be  the  proprietor 
thereof."  ISiggiru,  Q.G.  for  the  defendant,  referred 
to  5&  6  Vict.  c.  4^  s.  20,  and  intimirfed  Uiat  he  relied 
on  'BoiMuauaT.2>flZ(;^(9I<.T.Bep.  N.S.  709;  ' 
1  Hem.  &  Hill.  597)  as  showing  that  the  first  repre- 
sentation of  the  dnuna  in  New  York  was  a  publi- 
cation of  it  within  7  Vict.  c.  12,  s.  19,  and  that  the 
plaintiff,  therefore,  had  no  exohiBive  right  o£ 
rBpre8entation.(a}] 

(a.)By  7  Viot  a.  IS,  B.  19,  it  is  snBeted  "That  ^ther 
tiwaathwot  any  book  Bor.ths  author  or  OMaMSfof  aoj 
diMMtto  piaoe  or  aosiaal  oompoaittoo,  nor  l££*iJirniloc,l 
4MigMr,  at  eagxavsr  of  aoy  pdBli  mm  IU9,  mkm  UJhtlK^ 


BoucicAnLT  V.  Ghattertov. 
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In  BoueieauU  t.  Ihlafield  the  pby  haA  been 
printed.  Hereitmnst  betakoitobeaiDuniaoiipt 
plajonly.  Weflnbmibthattbatceaedoennotdeeiae 
tbattheTepmentationof  tbe'*G<dleeii  Bawn^ms 
a  publication.  Theonly  AotonwbichtheMendani 
can  rely  to  take  awey  the  nataral  meaning  of  the 
word  "published"  is  b  &  6  Vict.  o.  45.  aeot.  20, 
whioh  confines  that  meaning  to  the  porpoies  of 
that  Act.  [Tbe  Yicx-CBA:iCEixoB.-~Idonot  tiiink 
that  Wood,  Y.C.  iu  BoueieojtU  t-  Delafield  resta 
his  decision  on  the  fact  of  the  printing,  but  the  re- 
presentation of  ^e  ptay.]  We  are,  at  least, 
entitled  to  an  interim  order.  The  defendant  has 
not  all  along  denied  the  plaintiff's  tiUe.  He  did 
not  deny  it  vrhen  the  play  was  prarioiiBly  acted  in 
London.   They  cited — 

ModUte's  eoM.  Asab.  «04 ; 

DelmajM  t.  Atom,  1  £z.  Ca.  2S0 : 

Low  T.IUmtUdge,  13  UT.  Bep.  X.  8.430;  L.B«i. 

Wiggintt  Q.O.  Pouter  (fif  the  Oommon  Law 
Bar),  and  Tmrdl  far  the  deCsndant,  were  not  called 

upon. 

Uauhs,  Y.C,  after  stating  the  nature  of 
the  case,  said. — Kr.  BonctcaaTt  is  the  acknow- 
ledged author  of  this  piece.  It  has  been  sacceas- 
fnl  before ;  in  fact,  so  successful  that  I  presume 
that  is  the  reason  Mr.  Chatterton  wishes  to  repre- 
sent it  again,  and  I  find  by  correspondence 
between  them  that  llr.  Chatterton  ai^ed  Hr. 
Boncicanlt's  permission  to  perform  it.  I  am  glad 
to  find  that,  although  I  bare  no  doubt  Mr,  CbatCer- 
ton's  adTisers  knew  the  state  of  the  law,  at  that 
time  Mr.  Chatterton,  greatly  to  his  honour,  did 
not  desire  to  avail  himself  of  the  technical  point 
of  l«Wf  but  wanted  to  obtain  the  permission  of 
Mr.  Boodcanlt,  and,  I  presnme,  pay  the  nsnal  fees 
fbr  leave  to  nrodnoe  the  picy ;  hot  Mr.  Boocicault, 
having  peculiar  views,  woald  not  rive  his  permis- 
sion. Mr.  Chatterton,  finding  Mr.  Bonoicanlt 
would  not  give  his  permiaaioB,  has  taiken  the  law 
into  hia  own  hands,  and  proposes  to  present  the 
piece  for  representation  in  defiance  of  the  remon* 
strancea  of  Mr.  Boucicanlt,  his  solicitor,  and  bis 
brother,  whom  he  has  left  in  this  country  as  his 
representative.  I  am  now  only  to  decide  the  point 
of  law.  ^e  right  of  a  dramatic  author  to  a 
piece  is  secured  to  him  by  the  3  tfc  4  Will.  4, 
c.  45,  the  substance  of  whic^  is  stated  in  the 
marginal  note :  **  The  author  of  any  dramatic  piece 
■hair  ham  as  his  property  the  sole  liberty  of 
representing  it  or  causing  it  to  be  represented  at 
any  place  of  dramatic  entertainment.''  Therefore 
Mr.  Bonciomlt  has  the  property  in  it.  He  has 
the  same  ptiperty  in  in,  although  it  is  not  pub- 
lished, which  be  would  have  in  any  dnmatic  piece 
which  he  had  printed  and  published.  Thia  Act  of 
3  &  4  Will.  4  having  given  this  copyr^ht,  and  as 
the  copyright  in  books  is  only  foracertain  period, 
it  is  09uy  reasonable  that  the  same  limit  should 
be  given  to  dramatio  authors.  Therefore,  the 
5  &  6  Yict  c.  45,  a.  20,  prescribes  that  the  first 
public  representation  sball  be  the  date  of  publica- 
tion, and,  as  if  it  were  a  book,  the  twenty-eight 
years  is  to  commence  from  that  period.  Then 

artiola  of  smlptan,  m  of  saoh  other  work  o(  art  as 
afotecftid,  which  ahall,  after  the  paiaiBa  <rf  this  Ast  be 
nrBt  paUished  out  it  Her  lia^cs^'a  atnni^ons,  shall 
h*v«  any  copjright  therein  rtspeetdvelr,  er  my  eieln- 
uve  zUtt  to  the  psblio  xcptMestation  or  pezfortDanoe 
thavsei^  or  <rthanriM  thaa  insh.  (if  any)  as  he  bu«  be. 
eoM  asttUad  to  uadsr  this  Aot." 


comes  the  Aot  of  Parliament  vrtiioh,  I  am  aony  to 
aay,  ia  fatal  to  the  aathor,  aooonUng  to  the  viev 
I  am  bound  to  take  of  Mr.  Boiioiaantt*B  oaaa.  The 
7  &  8  Yict  c.  12,  ia  an  Act  to  amead  the  law  relat- 
ing to  intemationri  oop^right ;  I  need  not  nfar 
to  the  general  provisiOBS  (tf  ttat  Act,  it  is 
only  necessary  to  refer  to  one  eeetirai,  whii^  is 
this :  [His  Lordship  read  sect.  19,  and  oontinuad.] 
Therelore,  can  anything  be  mora  cilear  than  that  if 
the  author  of  a  dramatic  piece  first  published  Uut 
niece  abroad,  he  by  this  section  is  absidntelf 
deprived  of  any  exolnaive  property  in  it  in  this 
country  P  Then  oomes  the  queabioD,  what  is 
publishing  a  work  abroad  ?  SI  that  bad  not  beea 
the  subject  of  judicial  dedsion,  I  should  have  oon- 
aidered  it  open  to  very  great  doubt  as  to  wfart 
really  doea  amount  to  publioation.  No  one  woald 
have  the  slightest  doubt  that  if  it  has  been  printsi 
and  published  abroad  this  aeotioa  deprivca  the 
author  of  any  right  m  thia  oonntry;  but  the 
quMtion  I  have  bw>re  me  now  ia  wiini  regaidta 
a  dramatio  piece  which  has  not  be«a  printed  sad 
pabliahed,  out  only  acted.  On^tthattobeooo* 
sidered  publu»tion  f  That  originally  did  admit  oi 
considerable  doubt.  What  is  pubhoation  P  Ar 
myaelf  I  should  certainly  have  thou^^  thatirtHB 
a  man  is  the  author  of  a  dramatic  pwce,  whidi  he 
does  not  publish,  and  whioh  he  wtee  not  inteod 
to  print  and  publish,  but  which,  as  &r  as  h» 
can,  he  intenda  to  retain,  as  hts  own  pwyerty 
during  the  period  which  the  law  secures  it 
to  him,  and  only  allows  it  to  be  acted  by  bis 
permission,  then,  jiublicly  representdng  the  mece 
would  be  publication,  and  I  think  I  ^ould  hare 
oome  to  that  conoluBion ;  but  it  is  unnecessary  iar 
me  to  go  further  into  the  question,  because  ths 

Eindpal  jwintB  in  the  caae  ariaa  in  a  suit  in  irtedi 
r.  Bonctcaolt  was  plaintiff,  and  whidk  came  in 
before  Wood,  Y.C,  in  1863,  with  r^Eard  to  another 
dramatio  piece  better  known  than  even  this  piece 
is,  and  which  was  called  the  "CoUeen  Bawn." 
Mr.  Boucicault  filed  a  bill  against  Ur.  Delafieldr 
the  proprietor  of  a  theatre  m  the  provinces,  to 
restrain  his  perrorming  the  '*  OoUeen  Bawn."  It 
turned  out  that  the  "  Colleen  Bawn,"  like  the 
present  piece,  had  been  performed  in  New  YoA. 
Then  came  the  (question  aa  topubiiahisg  it  abroad^ 
If  he  had  pubhshed  it  abroad,  then  it  ia  cleady 
admitted  he  would  have  no  exclusive  right.  'Sow 
what  had  he  done  F  He  had  not  published  it  in  tbe 
sense  that  be  had  printed  and  pubUsbed  it, 
bat  he  bad  publicly  performed  it.  Wood,  Y.&, 
decided  that  Uie  puUio  perf<»manoe  in  l^ew  Tok 
was  a  publication,  and  that  having  pnUiiAwd  it  b 
that  way,  under  Uw  Idth  eeotiim  of  the  7th  TicL 
c.  12,  he  was  absolutdy  deprived  of  tbe  eKdnnre 
right  in  this  country.  Mr.  Glasee  contended  thst 
the  Yice-Chancellor  proceeded  under  this  section 
on  tbe  groond  of  printina ;  but  it  is  perEectlj 
clear  to  my  mind,  on  considering  the  whole  case, 
that  Wood,  Y.C.  neverhavingreferred  tothepriot- 
ing,  but  to  the  representation,  did  decide  it  on  the 
ground  that  the  public  actinv  of  it  in  Kew  ToA 
was  a  publioation,  and  that  deprived  the  anthor 

iMr.  Boucicault)  of  exclusive  right  in  this  couabj. 
think  that  is  clearly  shown  bj  the  coudadiBg 
remarks  of  the  judgment :  "The  biU  was  filed  I9 
Mr.  Boucicault  to  restrain  the  original  ddeadaat 
from  r^resenting  a  dramatic  piece  composed  Iff 
the  plautiffcalled  the  'Colleen  Bawn,'  which it^ 
alleged  the  defendant  hadprodpoed  in  i^mgal 
of  the  plaintiff's  x^h^.^^lSu{6iiinOkimiamM : 
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la  ihe  first  place  ifc  was  said  that  them  was  no 
inch  repreeentabion ;  bat  upon  the  eridence  I 
have  no  doabt  that  the  representations  given  by 
the  defesdant  were  a  dbtiaoti  piracy  oE  tlie 
Btaintiff's  compoflition.  The  attempts  made  to 
di^oise  the  net  have  made  the  matter  rather 
worse  than  better.  The  other  defence  raised  a 
«ae8tioQ  of  serious  importance.  It  appeared  at 
ihe  hearing  that  the  plamtifiE  bad  caused  the  same 
piece  to  be  represented  in  "New  York  prior  to  any 
reprsfieatatioB  in  this  coontry ;  and  under  these 
•oireomstances  the  question  ia  whether  the  plaintifE 
is  not,  by  force  of  the  International  Copyright  Act 
denuded  of  the  right  (if  any)  which  he  might 
etherwise  have  had.  The  19th  section  of  this 
statute  enacts,  that  no  author  of  any  book  or 
dramatic  piece,  which  shall  after  the  passing  of 
tbe  Act  be  first  published  out  of  Her  Majesty's 
dominions,  shall  have  an^  oopyrighi  therein  re- 
tpeetively,  or  any  ezclusire  right  to  the  public 
Mpresentation  or  performance  thereof,  otherwise 
tliaiiBiich  (if  any)  as  he  mi^  become  entitled  to 
uder  this  Aot.  Kow  this  Aot  is  an  Act  enabling 
Her  Majesty,  by  a  aertain  ooorae  of  proaedore 
pointed  out  in  the  Act,  to  extend  to  aathws  of 
'Cnrtaia  works  first  published  in  foreign  eonntriea, 
iDcIadiDg  dramatic  works,  the  same  rights  and 
privilegea  which  are  enjoyed  in  similar  oases 
by  aatbors  of  works  first  published  in  this 
eooDtry."  Then  be  goes  on  to  say,  "That  being 
so,  if  Mr.  Boucicanlt  had  first  represented  his 
piece  in  this  oonntiy  he  would  have  been  entitled 
to  the  oopyr^ht  given  by  the  earlier  statutes.  Bo, 
also,  if  he  had  given  his  first  representation  in 
any  ooanbry  ■witk  whloh  a  oonventioa  had  been 
made  under  the  Internatioual  Copyright  Act,  he 
would  have  been  entitled  under  th^  Aot  to  all  the 
aame  priTilscea.  But  in  no  case  is  any  person  to 
eajoy  any  right  conferred  by  dte  old  Acta  oco- 
ewnuriy  with  those  created  by  the  Intema- 
tnoal  0<^right  AoL  This  i«  the  effect  of 
the  VHk  section."  Than  he  goes  on  to  aay, 
'The  fiain  pttrpow  of  the  atatnte  is  to 
Moura  for  this  country  the  benefit  of  the  first 
pahlioariOQ  of  new  works,  and  certain  conditions 
are  made  witboat  which  works  first  published 
ahcoad  are  ncA  to  be  entitled  to  copyright.  These 
aenditiona  have  not  been  complied  with.  The 
pjaintifF,  thwefore,  &ils  in  his  demaod,  and  the 
tall  most  bo  diamiasad."  Plainly,  therefore,  show- 
iag  Uiat  if  Mr.  Boucieaolt  had  first  re[Hresented 
the  play  in  Skiffland  he  would  have  been  entitled 
to  the  oc^iyri^t,  bat,  as  he  published  it  in 
Ameriea^  by  urtiug  it  there.  Wood.  Y.C.  dis- 
missed the  bill.  That  decisioa  is  binding  on  me. 
It  it  a  deoisitm  from  which  I  do  not  dissent ;  on 
tfcs  oontnu^.  I  agree  with  iL  ]^  is  a  decision  that 
wnfca  coaasderabla  hardship,  bat  my  doty  is  clear, 
tihat  is  to  aaj,  I  am  bound  authorinr  to  hold 
kbit  the  acting  this  play  m  N««r  York  was 
a  pabUoation  within  the  meaning  of  7  Yiot. 
&  12,  a.  19.  By  ^at  publication  Mr.  Bouci- 
onlt  baa  loet  bis  exclusive  right  of  j>er- 
farmaiiee,  and  I  must  therefore  refuse  the  motion. 
"With  refermiee  to  the  costs  of  the  motion  his 
Iricdabip  said : — Consideriog  that  the  case  iA 
SomeUauU  v.  Delafidd  haa  been  before  the  pro- 
fsssion  for  the  last  thirteen  years,  and  that  this 
Mmt  in  dramatic  law  was  perfectly  well  known  to 
Mr.  Bow^nanlt,  having  been  decided  in  bis  own  oase 
BBdor  predaely  aimilar  ciroumstanoes  to  those  in 
tte  caae  at  piwent  nnder  deoiaion,  and  oonaider- 


in^  also  that  Mr.  Boucicaulb  oould  have  treated 
with  Mr.  Chatterton  for  the  production  of  the  play- 
in  thisoonntry,  Mr.  Boucicaulb  ought  to  have  sua, 
"  As  I  caunot  prevent  Mr.  Chatterton  from  pro- 
ducing the  play  I  cannot  help  it ;  the  law  has  been 
deoided  against  m^  and  thefore  I  had  brtter 
make  terms."  Gonsidering  all  these  oironmstanoes 
I' must  dismiss  the  motion  with  costs. 

Solicitors  for  plaintiff,  Lewie  and  Letaie. 

Sotidtw  for  defendant,  Soraee  W.  Chatterton. 


Wedneeday,  Dec  6. 

Be  The  Ustbofoijtav  Buildikg  Act  1855;  Ex 
parte  McBaTDE.  (a) 

Party-todll — Metropolitan BuUding  ^etl855 1.  8& — 
Appointment  of  third  surveyor — Common  Law 
Procedure  Act  1854,  «.  12— Pending  adum. 

Where  "  a  difference  arises  "  between  a  "  building 
oumer  "  and  the  "  adjoining  owner "  with  rejer- 
ence  to  a  party-wall,  and  the  two  evrveuors 
appointed  hy  the  parties  refuse  to  appoint  a  third 
surveyor,  the  court  has  power,  unaer  the  Com- 
mon Law  Procedure  Act  1854,  a.  12,  to  oppoinf  a 
^drd  surveyor  to  act  wiih  *Ae  other  two  in 
nettling  the  matters  in  dispute  between  ^  parties 
under  ihe  MetropolUan  Building  Ad,  1855,  «.  85, 
8ub-seeL  7,  aZfAov^h  an  aelion  he  then  pending  to 
restrain  tKe  huSding  owner  from  inieiferin^  with 
an  andenit  UglU  of  As  o^OHun;  owner  tn  tke 
party-vtaU. 

Adjod&nbd  summons.  This  was  an  wplioatiou 
by  James  Montgomerie  McBryde  and  Thomas 
Workman  Orr  (the  building  owners  of  tA»  pre- 
mises known  as  No.  10,  Jewin-cresoent,  in  the 
City  of  London),  that  an  umpire  or  third  arbitrator 
might  be  appointed  to  act  with  the  surveyors 
appointed  by  them  and  Mr.  Warner  (tho  adjoining 
owuer  o''  the  premises  known  as  No.  9,  Jerwin' 
orescent)  to  settle  the  matters  in  dispate  between 
such  building  and  adjoining  owners  respeotively 
under  the  Metropolitan  Building  Act  1855. 

On  the  19th  Nov.  1875,  Messrs.  MoBryde  and 
Orr  served  on  Mr.  Warner,  piiranant  to  sect.  85  of 
the  Metropolitan  Bnilding  Act  1855,  a  notice  witb 
reference  to  the  party  wall  separating  the  pre- 
mises known  as  Ko.  10  from  the  premises  known 
as  No.  9,  Jewin-cresoent,  stating  (amonjrsb  other 
things)  that  they  proposed  "  Co  brick  up  all 
opemngs  in  such  wall, '  and  that  they  had  ap- 
pointed"  Messrs.  Herbert  Ford  and  B.  Lempriere 
Hesketh,  of  21,  Aldermanbury,  City,"  as  their 
snrveyors  to  snperintend  the  work,  and  to  sefetla 
on  their  bobalt  all  matters  of  difEerenoa  that  might 
arise  in  relation  thereto. 

On  the  29th  March  1876,  Mr.  Warner  wrote  to 
Messrs.  MoBiyde  and  Orr,  informing  thamthat 
he  had  appointed  Mr.  Frederick  Todd  as  his  sor- 
veyor. 

On  the  20bh  April  1876,  Mr.  Warner  commenced 
an  action  against  Messrs.  McBryde  and  Orr  and  the 
Goldsmiths'  Company,  claiming,  amongst  other 
things,  an  injunction  to  restrain  thedefendants  from 
erecting  any  building  wi  the  site  of  No.  IQ,  Teirin- 
crescent,  and  from  ooiog  anything  to  darken  or 
interfere  with  tha  windows  or  li^ta  in  tba  ^a- 
mises  No.  9,  Jewin*(sescent. 

On  the  25th  May  1876,  Mr.  Warner  numd  for 
an  injunction,  which  Uw  Yu»-ChanoelIor  refused 
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to  grant  Mr.  Warner  then  took  the  matter  to 
the  Oonrt  of  Appeal,  vho  affirmed  the  deoision  of 
the  Yice-Chancellor,  and  refused  to  grant  the  in- 
janotion. 

On  the  Ist  Aug.  1876,  Messrs.  McBryde  and  Orr 
wrote  to  Mr.  Warner  (with  reference  to  their  party- 
wall  notice  of  the  19ib  Nov.  1875)  to  inform  him 
that  the  snrrevor  appointed  br  them  was  Mr. 
Frederick  Todd,  and  that  Mr.  R.  Lempriere 
Hcskctb,  mentioned  in  finch  noticet  was  not  to 
act. 

On  the  same  day  Messrs.  McBryde  and  Orr 
served  upon  Mr.  Herbert  Ford  (as  their  surreyor) 
and  Mr.  Frederick  Todd  (as  the  sorveyor  of  Mr. 
Warner)  a  notice  reqnirinfi:  tbem  to  appoint  an 
umpire  or  third  arbitrator,  pursuant  to  the  12bh 
section  of  the  Common  Law  Procedure  Act  1854, 
in  conaeouence  of  differences  having  arisen 
between  HeBsrs.  MoBryde  and  Orr  (as  building 
owners)  and  Mr.  Warner  (as  adjoining  oirner) 
with  T^ad  to  the  party  wall. 

Mr.  Todd,  acting  on  Mr.  Warner's  instructions, 
refused  to  concur  with  Mr.  Ford  in  the  appoint- 
ment of  an  umpire. 

The  main  question  in  argument  was  whether, 
under  the  above  circumstances,  the  conrt  had 
power,  under  the  Common  Law  Procedure  Act 
1854,  sect.  12,  to  appoint  a  third  survejor. 

The  Common  Law  Procedure  Act  1854,  sect- 
12,  is  as  follows:  "If  in  any  case  of  arbitra- 
tion the  document  authorising  the  reference  pro- 
vide that  the  reference  shall  be  to  a  single  arbi- 
trator, and  all  the  parties  do  not,  after  differences 
have  arisen,  concur  in  the  u>pointment  of  an 
arlntrator  ....  or  if,  where  the  parties,  or  two 
arbitrators,  are  at  liberty  to  appoint  an  umpire  or 
third  arbitrator,  such  parties  or  arbitrators  do  not 
appoint  an  umpire  or  third  arbitrator  ....  then 
in  every  sacb  instance  any  party  may  serve  the 
remaining  parties,  or  the  arbitrators,  as  the  case 
may  be,  with  a  written  notice  to  appoint  an  arbi- 
trator, nmpnre,  or  third  arbitrator  respectively ; 
and  if  within  seven  clear  days  alter  suoh  notice 
shall  have  been  served,  no  arbitrator,  umpire,  or 
third  arbitrator  be  appointed,  it  shall  be  lawful  for 
any  judge  of  an^  of  the  superior  ccnrts  of  law  or 
equity  at  Westminster,  upon  summons  to  be  taken 
out  by  the  party  having  served  such  notice  as 
aforesaid,  to  appoint  an  arbitrator,  umpire,  or 
third  arbitrator,  as  the  case  may  be;  and  such 
arbitrator,  umpire,  and  third  arbitrator  respio- 
tively,  shall  have  the  like  power  to  act  in  the 
reference,  and  m&ke  an  award  aa  if  he  bad  been 
appointed  by  consent  of  all  parties.*' 

John  Peareon,  Q.O.  and  Ferrera,  in  snmxHii  of 
the  summons. — On  the  19th  Nov.  1875,  Messrs. 
McBryde  and  Orr  gave  Mr.  Warner  a  proper 
notice  of  what  they  proposed  to  do  to  the  party 
wall.  The  informality  (if  i°  the  notice  in 
naming  Messrs.  Ford  and  Hesketh  (who  are 
partners)  as  our  surveyors,  was  set  right  by  the 
letter  of  the  1st  Aug.  1876,  ^pointing  Mr.  Ford 
alone  as  our  surveyor.  Mr.  Todd  was  duly 
appointed  by  Mr.  Warner  as  his  surveyor  before 
the  commencement  of  the  action.  Our  surveyor 
is  willing  to  concur  with  Mr.  Todd  in  selecting  a 
third  surveyor,  pursuant  to  the  Metrc^Iitan 
Building  Act  1855,  sect.  85,  sub-s.  7;  but  Mr. 
Todd,  acting  on  Mr.  Wam«r*fl  instmotions,  refuses 
to  concur.  We  have  served  the  two  surrerors 
with  a  proper  aotioe  under  the  Oomnum  Law  Fro- 
oedore  Aot  1854,  nob  IS^  to  v^ipwsA  a  third  aur- 


Toyor,  and,  aa  no  au:^ '  snrTCTor  has  been 
appunted,  we  are  now  entitled  to  ask  the  court  to 
make  the  appointment  under  that  section. 

GUi»§e,  Q.G.  and  NcAdar  tat  Mr.  Waner.— 
The  main  object  of  the  aotion  (rf  Wanur  t. 
2icBryi»,  which  is  now  pending,  is  to  restnis 
the  defendants  from  interfering  witii  an  andsnt 
light  of  Mr.  Warner's  house  by  ndung  the 
party  mil;  and  Messrs.  McBryde  and  Onr 
are  now  seeking,  by  an  applicuktion  to  raise 
their  party-wall,  under  the  Metropditan  Bnilding 
Act  1855,  to  interfere  with  one  of  our  androt 
lights;  this  they  have  no  power  to  do  under 
that  Act,  which  has  reference  only  to  stmctoisl 
damage : 

Tittertan  v.  Conyert,  5  Taant.  465 ; 

WtOt  V.  Ody,  1  U.  A  W.  452 ; 

Crofttv.  aaiim»t  16  L.  T.Bep.  N.  8.  USi  LBlp. 
2  Q.B.  m. 

The  "  difference  between"  the  parties  not  bebs  a 
matter  within  the  scope  of  the  Building  Act,  the 
court  has  no  power,  under  sect.  12  of  the  Common 
Law  Procedure  Act  1854,  to  appoint  a  third 
surveyor.  A  subsequent  Act  of  IVirliament  can- 
not  be  "a  dooomwt  authorising  the  reference" 
within  the  meamng  of  that  seotion.  'Ihey  alaore- 
ferred  to 

The  HrttopoUtaa  Bnildlag  Aat  1855»  BMbSSt  sob- 

B.9. 

X  Pearton,  Q.G.,  in  reply.— The  third  clause  of 
the  Oomnum  Law  Prooednre  Aot  1854,  a.  12,  refen 
to  any  case  of  arbitraUm  whatever,  where  "  two 
arbitrators  do  not  appoint  a  third  artntntCH':" 
Be  Xyon,  1 K.  &  J.  90. 

Mauhs,  T.C.  said.— I  will  flrat  take  the  cue 
as  if  tk^  bad  been  no  pending  suit  between 
the  parties.  The  Metropolitan  Building  Act 
1855,  sect.  85,  sub-sect.  7,  provides  that  "In 
all  oases  not  hereby  specially  provided  for,  where 
a  difference  arises  between  a>  buildnig  owner" 
— here  Messrs.  McBryde  and  Orr  are  the  building 
owners  — "  and  adjoining  owner  " — ^bere  Mr. 
Warner  is  the  adjoining  owner — "in  respect  of 
any  matter  arising  under  this  Act,  unless  both 
parties  concur  in  the  appointment  of  one  lurv^or, 
they  shall  each  appoint  a  surveyor,  and  the  two 
surveyors  so  appowted  shall  select  a  third  sur- 
veyor, and  such  one  snrveyor,  or  three  anrveyon, 
or  any  two  of  them,  shall  settle  any  matter  in 
dispute  between  such  building;  and  adjraniog 
owner,  with  power  by  his  or  their  amwd  to  deter* 
mine  the  ri|pit  to  do,  and  the  time  and  manng  of 
doing,  any  work,  and  oeoendly  any  other  mattar 
arising  out  of  or  inoidttital  to  such  differeoee.** 
Under  these  circumstances,  a  differenne  having 
arisen,  Messrs.  McBryde  and  Orr,  on  the  19th 
Nov.  1875,  appointed  Messrs.  Ford  and  Hesketh 
as  their  snrr^ors.  They  may  have  been  right,  or 
they  may  have  been  wrong,  in  apptunting  two 
iustead  of  one ;  but  that  was  set  ri^fht  by  the 
notice  of  the  Ist  Aug.  1876,  whioh  withdrew  the 
name  of  Mr.  Heskech,  and  stated  that  Mr.  Foid 
was  alone  to  aot.  In  the  meantime,  on  the 
March  1876,  Mr,  Warner  had  appointed  his  sur- 
veyor, Mr.  Todd.  Mr.  Ford,  on  the  one  nde, 
and  Mr.  Todd  on  the  other  side,  being  thus  ifn 
pointed,  it  was  their  obvious  duty  to  upoiiit* 
third  surveyrar.  Mr.  Ford  is  perfeoUy  wUung  to 
do  so  now,  but  Mr.  Todd  is  not,  beoanae  be  is  nr- 
Indden  to  do  so  the  gmtleBaaa  who  has  named 
him  as  his  surveyor.  Under  these  airoamatsiMsa 
,h.t i. to  te i«^,  .^i,Q^ftf^  M 
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it  watt  gravely  argaed  by  the  plaintifF  that  sect.  12 
of  tlio  Common  Law  Prooedare  Act  1854  does  not 
apply  becaoBe  there  is  here  no  "  document  autho- 
nsiDgthe  rererence"  within  the  meaning  of  that 
Kctien.  I  WAS  abont  to  decide  that  the  Act  of 
l^rliament  is  %  *'  docnment "  within  the  meaning 
of  that  section ;  or  at  all  flfrents,  that  the  section 
applies  to  every  case  where  there  is  an  arbitration 
between  parties,  whether  the  reference  to  arbitra- 
tioo  be  by  parol  or  by  a  document  in  the  etrict 
sense  of  the  word,  or  (as  in  the  present  case)  by  an 
Act  of  Parliament  The  plain  object  of  the  Legis- 
latDre  is  that,  whenever  the  parties  refuse  to 
anwiot  an  arbitrator  the  court  may  do  so.  I  am 
ffini  to  find  that  the  view  which  I  had  enter- 
tained has  already  been  entertained  by  Vice-Cban- 
cellorPage'WooainBeXi/om.  That  decision  meets 
witli  my  entire  concurrence.  I  am,  therefore,  of 
opinion  that  the  case  is  within  sect.  12  of  the 
Common  Law  Procednre  Act  1864.  That  section 
provides  by  the  third  clause  that  "  ir,  where  the 
parties  or  two  arbitrators  are  at  liberty  to  appoint 
an  umpire,  or  third  arbiralor,  such  parties  or 
arbitrators  do  not  appoint  an  umpire  or  third 
arbitrator  ....  then  m  ever^  such  instance  naj 
party  may  perve  the  remaining  parties."  This 
eridently  means  that  one  party  to  the  arbitration 
may  serve  the  other  party.  I  am  very  sorry  chat 
the  plaintiff  should  have  thought  fit  to  take  the 
techuical  objection  that  the  arbitrator  and  not 
Mr.  Warner  was  the  person  to  be  served.  Then 
the  Act  goes  on — "  In  every  such  instance  any 
party  may  serve  the  remaining  parties  or  the 
arbitrators,  as  the  case  may  be,  with  a  written 
notice  to  appoint  sn  arbitrator,  umpire,  or  third 
arbitrator  respectively ;  and  if,  within  seven  clear 
days  after  suco  notice  shall  have  been  served,  no 
arbitrator,  umpire,  or  third  arbitrator  be  ap- 
pointed, it  shall  be  lawfnl  for  any  jadge  of  any  of 
tbe  Superior  Conrta  of  law  or  equity  at  West- 
minster, upon  summons  to  be  taken  out  by 
the  party  haviog  served  inch  notice  as  afore*' 
raid,  to  appoint  an  arbitrator,  umpire,  or 
third  arbitrator,  as  the  case  may  be."  lliere- 
fore,  aBauniijig  that  no  suit  is  pending,  the 
Case  is,  in  my  opinion,  of  the  simplest  description. 
The  surveyors,  appointed  by  each  party,  refuse  to 
appoint  a  third  surveyor;  and  it  therefore  falls 
upon  the  court,  under  the  third  dauen  of  the 
section  which  I  have  just  read,  as  a  matter  of 
simple  justice,  to  do  tor  the  parties  that  which 
tbfty  refuse  to  do  for  themselves.  Bnt  then  it  is 
said  that  the  conrt  must  not  interfere,  because 
there  is  a  pending  suit.  It  is  quite  true  that,  on 
tbe  20th  April  hut,  Mr.  Warner  commenced  an 
action  againat  Messrs.  McBryde  and  Orr  and  the 
Goidsmitbs'  Company,  to  restrain  interference  with 
a  small  window  which  was  in  the  old  party  wall. 
On  the  25th  May  last  I  decided  that  the  plaintiff 
had  nob  made  cat  a  case  for  the  interference  of 
Hia  oonrfc  by  inionotion  in  regard  tn  that  window. 
The  caee  went  from  me  to  the  Court  of  Appeal, 
irho  came  to  the  same  conclusion,  that  there  was 
no  case  for  the  interference  of  the  conrt ;  and  so  the 
matter  stands  at  present.  I  ^nite  agree  with  the 
plaintiff  that  neither  my  decision,  nor  tbe  decision 
of  the  Court  of  Appeal  is  conclusive,  because  the 
matter  may  be  decided  a  different  way  at  the  hear- 
ing. If  I  were  to  accede  to  tbe  ai^nment  that  the 
court  must  not  interfore  because  there  is  a  pending 
Boit,  it  would  folkrw  that  whenever  "  the  adjoining 
owner"  imiaog  to  Tes  his  neighboiir  and  to 
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impede  his  building  operations,  refuses  to  concor 
in  appointing  an  umpire,  he  has  only  to  file  a  bill 
and  let  the  court  see  that  there  is  a  pending  liti- 
gation ;  and  then  the  mere  fact  of  the  pending  of 
such  litigation  (however  ridiculoos  the  litigation 
might  be)  would  paralyse  the  arm  of  the  oourt.  I 
cannot  accede  to  any  such  argament.  And  it  is 
unnecossarr  fbr  me  to  do  so.  because  the  oaaea 
cited  by  Ur.  Glasse  (and  conoarred  in  by^  Mr. 
Pearson)  decide  that  the  surveyors  so  appmnted 
cannot  decide  any  question  between  tbe  parties 
a^  to  the  ezistenoe  of  ancient  lights.  All 
that  these  snrveyors  are  to  decide  is  in  what 
manner  and  under  what  circamstaaces  the 
party  wall  is  to  be  bnilt;  and  if  they  should 
fail  in  their  duty,  and  make  any  order  with 
rerard  to  this  ancient  light,  such  order  would  be 
entirely  disregarded  by  the  nourt,  as  being  beyond 
their  powers,  and  entitled  to  no  consideration. 
If  Messrs.  McBryde  and  Orr  go  on,  and  erect 
this  wall,  with  fuU  notice  of  the  claim  of  the  plain- 
tiff in  the  suit  now  pending,  and  stop  up  a  window 
which  ought  not  to  be  stopped  op,  I  shall  have  no 
hesitation  in  ordering  them  (at  the  hearing)  to 
undo  that  which  they  have  improperly  done.  I 
shall,  therefore,  acceide  to  this  application.  The 
sobstanoe  of  the  order  will  be  as  follows :  It 
appearing  that  the  surveyors  appointed  by  the 
partiee  refuse  to  appoint  an  umpire,  the  court, 
in  pursuance  of  the  Common  Law  Procedure  Act 
1854,  appoints  Mr.  Christopher,  if  he  will  act,  aa 
third  surveyor  to  settle  toe  matters  in  dispute 
I>etween  the  parties  under  the  Metropolitan  Build- 
ing Act  1853,  B.  85,  sub-sect.  7 :  and  Mr.  Warner 
mast  pay  the  costs  of  the  adjonmment  into  court, 

Scdiditors:  Prii«aii»KoABo»;  Jak»  W.  Syket, 


(Before  Yice-Chanoellor  Bacox.) 
Nov.  15  and  17. 

BOTTU  V.  KlRWKES.  (a) 

Volaniary  gifi—Bonda  poMnng  by  ddiven— 
Corrchoratiue  evidence— Leasehold  houto — iwt- 
perfeet  gifi—Jruuffieient  decUtriUion  of  fruf f . 

Tlui  (i'/eTuIanf,  A.  B.  K.,  aUeged  OuU  ihe  iesiator  had 
given  her  in  hi«  Wetime  two  EgypiiaH  Bondtt 
tehicht  togdher  with  one  admitted  to  &s  the  (ie/sn- 
daaCe,  were  found  i»  the  te$kUor'$  aafe  a^ter  hie 
death.  Upon  one  of  (he  hondt  in  ^ueetion  was 
written  in  the  defendant'e  haadtonting  "given 
to  nie  wUh  bonde  mh  April  1870,  A.  B.  E.'* 
The  coupons  on  these  bonds  were  proved  to  have 
been  carried  to  the  testator's  acoount  at  the  hank. 
The  defendant  atXeged  thai  these  bonds  were  in 
tlie  testator's  safe  for  safekee^ng  only,  and  that 
Vie  cash  for  the  coupons  earned  over  to  the  testa- 
tor's account,  had  been  regularly  paid  to  her. 
The  only  evidence  proving  the  delivery  of^  (heee 
bonds,  and  eseplaining  iMfad  of  their  being  t» 
the  ieetator's  safe,  was  that  of  the  dtffeniant 
heraelf  and  her  sister. 

The  defeTuUmt  also  claimed  a  leasehold  messuage, 
whicksheaUegedthetestaiorhadbuiiUflorher,  The 
land  on  xekuJt  this  house  was  buQiwas  to  be  held 
on  a  long  Imueffrom  {he  Dover  Harbowr  Board,  to 
be  granted  to  the  tettaior  upon  ^eompUHoniif  the 
houee.  3%w  Imm^  Aowemr,  fcod  not  tea»  frontal 
at  ihe  tiaiu  ^fhe  ieelattn's  death,  btaOure  was  a 

(.)  Bsvortsd  *r  W.  a  iMf,^^^^^^^^  [e 
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duplicate  copy  in  an  envelope  amonffat  tJie  teeta- 
tor's  paperg,  on  which  ivae  written  "for  A.  K." 
Proposes  for  a  lease  of  a  part  of  this  house  had 
hem  made  and  acci'pled,  and  on  the  envelope, 
which  contained  the  letter  of  aceepiance,  was 
vtriUen,  "Thelease  of  twenty- one  years  to  C.F.  T.. 
of  London,  to  be  made  out  in  A.  B.  K'b  name" 
Mao,  **  T.'e  reni  to  be  paid  to  A.  JJ.  K.,  making 
without  harbour  rent,  451."  Evidence  of  tM 
teetator'e  intention  waa  given.  T7m  defendant, 
A.  B.  K.,  wot  appointed  executrix. 
JSeld,  at  to  the  bonds,  that  the  evidence  nf  the  gift 
by  delivery  wan  siiffi-ciently  established,  and  Uie 
fact  of  th^ir  beinq  found  in  tlie  iealator's  safe 
Botisfactorily  explained,  and  tlie  defendanVa 
claim  to  them  allowed. 
Held,  as  to  the  leasehold  hov.ee,  that  the  gift 
wtw  an  imperfect  gift,  which  could  not  be 
perfected  without  the  aid  of  tlie  court,  and  that 
aid,  according  to  the  principles  laid  down  in 
Milroy  v.  Lord  (7  L.  T.  Bep.  N.  8. 178 ;  4.Dea. 
F.  ^  J.  264),  eouZd  no<  he  given. 
Strong  V.  Bird  (30  L.  T.  Bep.  N.  8.  745 ;  L.  Bep. 

18£.  814)ea)amW. 
'tCsis  was  a  eait  for  tbe  adminiBtmtion  o£  the  will 
of  one  William  Eversfield  Bottle,  late  of  Dover,  a 
fanner  of  tolls,  instituted  by  his  three  sisters 
-a^DBt  Ana  Blake  Keys  and  two  others,  the  execa- 
trix  and  executors  of  the  will,  and  other  devisees 
of  his  estate  for  the  purpose  of  ascertaining  the 
respective  rights  of  the  plaintiffs  and  the  defen- 
dant Ann  Blake^  Keys.  The  two  points  at  issue 
were,  as  to  the  right  of  the  defendant  A.  B.  Keys 
to  two  E^n'ptian  Bonds  which  she  alleged  tue 
testator  hfia  given  her,  and  whether  the  title  to  a 
leasehold  messuage,  146,  Snargate- street,  Dover, 
which  A.  B.  Ejaysalso  claimed,  bad  been  saffioiently 
perfflcted  so  as  to  enable  her  to  hold  it  as  against 
theplaintiffs,  who  were  his  residnaiy  devisees. 

The  defendant  A.  B.  Eeyi  was  engaged  by 
the  testator  in  the  month  of  October  1866,  as 
his  housekeeper,  and  iba  cootinned  in  that  capa- 
city down  to  the  time  of  his  decease;  it  ap- 
peared, however,  from  tbe  evidence  that  the  tes- 
tator and  tbe  defendant  lived  on  terms  of  e<^uality, 
and  that  be  had  a  great  esteem  and  regard  lor  her. 
The  defendant  A.  B.  Keys  was  largely  benefited 
by  tbe  provisions  of  tbe  testator's  will,  oat  among 
the  many  specific  devises  and  heqaeste  to  her  and 
others,  no  mention  whatever  was  made  of  the  two 
S^pUan  Bonds,  or  tbe  house,  146,  SnarKate- 
street. 

With  regard  to  the  E^ptian  Bonds  the  evi- 
dence was  as  follows :  In  Nov.  1866,  the  testator 
pnrohaeed  ^irongh  a  Mr.  Johnaon,  the  manager 
-<rf  the  Loudim  and  County  Bank  at  Dover.  In 
May  1869,  the  defendant  A.  B.  Keye  and  her 
eiater  parcfaaaed,  throoffh  the  eame  Mr.  Jfdmson, 
two  other  Egyptian  £mde,  wfaioh  «er«  lumded 
for  safe  keeping  to  the  testator,  and  he,  at  the 
time  of  receiving  them,  endorsed  on  the  letter  in 
irtiioh  theiy  were  contained,  a  memorandum  re- 
farring  to  the  bonds  by  nnmber,  and  stating  that 
they  were  placed  in  his  safe  for  safety  only,  and 
belongad  to  defendant  and  her  stater.  In  April 
1870,  the  testator  banded  to  the  defenctent 
A.  B.  Keys  tbe  two  bonds  pnrchaaed  by  him, 
stating  that  they  were  a  present  to  her  from 
him,  and  on  tiieback  of  the  letter  oontaining  them 
was  written  by  the  defendant  A.  B.  Keys  at  the 
time,  "  given  to  me  with  bonds  18tb  April  1870 
Ann  Blake- Keys." ,  The  four  bonds  were  Uien 
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pinned  together,  and  were  for  the  time  being 
placed  for  eaf e  keeping  in  the  testator's  safe.  The 
dividends  were  received  by  the  bank,  and  tbe 
dividend  on  tbe  bonds  which  the  manager  knew 
had  beoa  pnrobased  by  the  testator,  were  by  the 
directions  of  the  manager,  and  without  any 
specific  instractions,   placed  to    tbe  testetOTB 
account,  and  tbe  tebtat  )r  invariably  handed  ta 
the  defendant  A.  B.  Keys  io  cash  the  exact  amount 
of  tbe  dividends  on  these  bonds.  The  dividends  on 
the  bonds  which  the  manager  knew  had  been  par- 
chased  for  the  defendant  A.  6.  Kejs  and  her 
sister,  were  in  like  manner  placed  by  bis  direc* 
tions  to  their  joint  account.   The  sisters'  interest 
in  these  bonds  ultimately  became  the  property  of 
the  defendant  A.  B.  Kevs,  and  from  that  time  and 
for  some  time  afterwards,  with  but  few  exceptions, 
all  four  bonds  were   in   tbe   defendant's  own 
keepiug.   On  one  occasion  when  the  testator's 
banking  account  was  rather  low,  the  defendant 
A.  B.  Keys  suggested  that  he  should  deposit  one 
of  these  oonds  as  a  security  for  any  overdrafts, 
bat  as  the  manager  did  not  reanire  any  security, 
the   bond  was  handed  ha^  by  the  testator 
to  the  defendant;  and,  on  another  occasion, 
when  tbe  testator  was  pressed  for  mohoy  to  meet 
bis  payments  for  toll  rents,  he  asked  the  defen- 
dant if  she  would  mind  writing  to  the  manager  of 
the  bank,  requesting  him  to  allow  her  an  advance 
on  deposit  of  one  of  tbe  bonds.   The  defendant 
did  BO,  and  subsequently  deposited  one  of  her 
bocds  with  tho  manager  to  meet  certain  cheques, 
which  were,  at  tbe  testator's  request,  signed  by 
her  to  pay  for  some  housekeeping  and  other 
expenses.    As  the  lock  to  tbe  drawers  in  the 
defendant's  own  room  was  then  out  of  order,  tbe 
remaining  three  bonds  were  rolled  up  together 
and  given  to  the  testator  for  safe  custody ;  th^ 
were  placed      him  in  his  safe,  and  then  thi^y 
were  Arand  after  his  decease. 

As  to  the  house  in  Snargi^street,  the  hots  and 
evidence  were  as  follows  :  On  Ae  10th  Nov.  187^ 
the  testator  entered  into  an  agreement  with  the 
Dover  Harbour  Board  for  a  lease,  for  tbe  term  of 
ninety-nine  years,  at  the  yearly  rent  of  H.  10$.,  of 
tbe  piece  of  land  upon  whidi  the  messuage,  146, 
Snargate-street,  was  ultimately  erected,  m  con- 
sideration of  his  pulling  down  tbe  messuages  and 
buildings  then  standing  thereon,  and  efeotiog  a 
new  messuage  to  the  satis&ction  of  the  surveyor, 
for  tbe  time  being,  of  tbe  said  board;  bnt  the 
lease  thereof  was  not  to  be  sranted  until  the 
messuage  was  erected  and  finished  to  the  satis* 
faction  of  tbe  board  surveyor.  The  defendant 
Ann  Blake  Keys  alleged  that  shortly  after  the 
testator  had  entered  into  this  agreement,  it  wis 
arranged  between  her  and  him  that  ha  sboald,  at 
his  own  expense,  pull  down  the  said  old  messnsgs 
and  complete  the  new  one,  and  that,  whesi  eoa^ 
pleted,  the  same  should  belong  ^uolntely  to  hv. 
A  duplicate  of  the  agreement  with  the  Dover 
Harbour  Board  was  si^ied  by  the  board  surveyor, 
and  forwarded  to  the  testatar  in  an  envelope,  sad 
npon  receipt  of  that  document  the  testator  wrote 
upon  the  envelope  the  word^  *'f(ur  A.  Keys." 
Tnere  was  evidence  to  show  Utat,  during  the 
building  of  the  house,  the  testator  had.  in  almost 
all  matters,  consulted  tbe  wishes  of  the  defendant 
A.  B.  Keys  as  to  alterations  and  improvements 
in  the  pmns,  tbab  he  bad  handed  the  key  of  the 
house  to'  tbe  defendant  in  the  preeeaoe  of  a  third 
party,  saying,  "  I  give  yon  tha^^  of  tino  hoose; 
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yoTx  know  it's  yoxa  property."  It  appeared,  too, 
that  the  lower  part  of  the  hoaee  wm  to  be  let  to  a 
Mr.  Taylor,  a  batter,  and  that  his  son,  C.  i\  Taylor, 
wrote  to  the  testator  on  the  snbjaet,  and  in  reply 
a  letter  was  sent  by  the  testafeor  ocwtaining  the 
propoBab  for  an  ^^reemont.  This  letter  was 
T^nnied  to  the  testator  with  the  words  "ap- 
proved, C.  P.  Taylor,"  written  across  it,  and  on 
the  receipt  thereof,  the  testator  directed  tbe 
defendant  s  sister,  Mary  Keys,  to  write  on  the 
aame  page,  and  she  did  write,  at  his  dietabon,  the 
following  words :  "  The  lease  of  twenty-one  years 
to  Gbarlea  Fredrick  Taylor,  of  London,  to  be  made 
cot  in  Ann  Blake  Keys'  name."  The  testator 
then  replaced  that  letter  in  its  own  envelope,  with 
a  memorandam  in  pencil,  in  his  own  handwriting, 
in  the  following  word.^ :  "  Taylw's  rent  to  be  paid 
to  A.  B.  £ey»,  making,  without  hartwur  rent. 
451.,"  and  enoloBed  them  in  the  same  envelope 
with  the  afbraaaid  daplicate  agreement,  on  which 
the  words  **  for  A.  Keys  "  had  been  written,  and 
they  ware  so  foand  after  the  teatKtor*B  death. 

Sirff.  Jackton,  Q.O.  and  WtUiam  Freeman,  for 
the  plaintiffs. — ^These  bonds,  no  doubt,  pass  by 
ddirery,  and  if  there  is  delivery  proved,  then  the 
legal  estate  therein  mast  pass,  bat  we  submit  that 
tbeie  is  no  evidence  to  prove  tho  delivery,  for  the 
<mly  evidence  as  to  this  is        evidence  of  the 
defendant  A.  B.  Keys  herself,  and  on  the  unsup* 
ported  testimony  of  a  single,  and  that  an  interested, 
witness,  a  claim  aminst  the  testator's  estate  can- 
not be  allowed.   The  evidence  shows  that  the 
coupons  belonging  to  ^he  bonda  purchased  by  the 
testator,  and  those  belonginfit  to  the  bocds  pur- 
chased by  the  defendant  and  her  sister,  were 
treated  in  two  distinct  ways,  and  further,  on  tho 
bond  purchased  by  the  defendant,  and  found  with 
the  others  in  the  safe,  is  a  memorandum  in  the 
testator's  own  handwriting,  to  the  effect  that  it 
was  not  his,  and  was  there  for  sale  custody  only : 
on  the  bonds  in  question  there  is  also  an  endorse- 
ment, but  then  that  is  admittedly  put  there  by 
the  defendant  herself.   The  case  as  to  tbe  bonds 
cannot  be  established.  As  to  the  leasehold  house 
in  Snamte-street.  the  only  documents  (if  they 
may  so  oe  called)  upon  which  the  driendant  can 
rely  are  "  for  A.  Keys,"  "  the  lease  of  twenty-one 
years  to  0.  P.  Tsylor,  of  London,  to  be  made  out 
m  A.  B.  Keys'  name,"  and  "  Taylor's  rent  to  bo 
paid  to  A.  B.  Keys',  making,  without  harbour 
rent,  451."   Now  neither  of  these  can  onerate  in 
any  way  as  a  transfer.   It  is  an  imperfect  gift, 
and  comes  within  the  principle  of  Milroy  r.  Lord 
(7L.  T.  Bep.  N.  S.  178;  4  De  G.  F.  &  J.  264),  that 
you  cannot  give  any  effect  to  an  imperfect  gift 
other  than  that  which  the  settlor  has  given.  The 
settlor  in  these  cases  mast  do  all  that,  according 
to  the  nature  of  the  property,  it  is  necessary  to 
do.  to  transfer  tbe  property,  and  render  the  settle- 
ment binding  upon  him.  Keither  are  these  words 
asnffieientdeclaration  of  trust :  (  Wdrriner  v.  Rogers, 
38  L.  T.  Sep.  N.  S.  863;  L.  Bep.  16  Eq.  340.)  They 
tSao  referred  to, 

RiehairdM  r.  VeOridge,  L.  Sop.  18  Bq.  II ; 

Moonr.Xtfn,  30  L.  T.  Bep.  N.S.  752;  L.  Bep.  18 

Heartlsy  v.  NichoUan,  81  L.  T.  Bep.  N.  9.  822  ;  L. 
Bep.  19  Eq.  238L 

-Say*  Q-0.  and  Ford  North,  tar  the  defendant 
A.  B.  Keys. — The  evidence  of  the  interested  party 
auj  be  need  in  oorroboratiou  of  other  evidence. 
Tbm  vpdmoo  <rf  the  defsndanf ■  sister  is  corro- 
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bontive  evidence  which  props  np  and  sapptxrts 
the  defNMbuit'B  allegations:  {Parish  v.  Fari$k, 
32  Bear.  307.)  The  delivery  of  the  bonds  waa 
oomplete.  and  is  completely  established  by  oar 
evidenoe.  la  Moore  v.  Jfoore  the  deuosit  note 
(whidk  passed  by  delivery)  was  held  a  com- 
plete gift ;  that  decision  is  in  our  favour.  The 
defendant  is  clearly  entitled  to  these  bonds. 
As  to  the  house  in  Snargate-street ;  the  testator 
did  all  that  he  possibly  coald  to  perfect  that  gift, 
and  to  render  it  binding  upon  him  in  accordance 
with  the  rale  laid  down;  he  had  not  the  lease  from 
the  Dover  Board  to  give,  or  no  doobt  he  woald 
have  properly  transterred  it,  for  the  evidence  of 
his  intention  is  plain.  In  Strong  v.  Bird  (30  L.  T. 
Bep.  If.S.  746;  L.  Bep.  18  £q.  315),  the  Master 
of  the  Bolls  says,  "Whether  Mrs.  Bird  did  or  did 
not  give  inlaw,  she  intended  to  do  so;  the  qoesitcni 
is,  Old  the  law  alloir  her  to  make  tiiia  a  comply 
sdik  witboBt  di^g  more  than  ahe  aotoally  did." 
There  waa  nodiing  more  in  tiiia  ease  to  be  ^ne. 
The  testator  did  all  he  ooold.  The  "  docamenta  " 
referred  to  are  snfficient  to  create  a  deolaration  at 
trust  aeoording  to  the  authority  of  TTarrinsrT. 
Mogere,  for  the  testator  has  as  &r  as  circumstanoea 
would  permit,  parted  with  his  interest  in  the  pro- 
perty. We,  therefore,  ai^mit  that  defendant  A.  B. 
Keys  has  established  her  right,  and  ooght  to  have 
'  tbe  house  in  Snaigate-street  properly  mode  over 
to  her. 

Hinde  Palmer,  Q.G.  and  T.  E.  Foakea,  for  the 
necaters. 
EverUt,  for  other  defendants. 
H.  Ford,  for  a  specific  derisse  who  had  been 
added  aa  a  defendant. 
8ir  if.  JaiAaon,  in  reply. 
Bacom,  V.O.— This  is  one  of  those  coues  whidi 
becomes  very  niee  in  its  oirenmstances ;  bat 
when  tbe  eridenoe  ia  considered,  it  does  estab> 
lish  the  right  of  the  daimant  to  the  two  bonds, 
tbe  only  thing  in  question  on  she  first  point 
in  this  ease.  No  doubt  the  rule  which  Sir  H» 
JadcsoB  referred  to  is  an  universal  one.  thak 
yov  oannot  bring  a  claim  against  a  testator's 
estate  on  the  evidence  of  a  single,  and  that  an 
interested,  witneu.  But  here  there  is,  as  I  think, 
a  good  deal  more  than  that.  Tbe  circumstances 
under  which  these  persons  lived  in  the  Hame- 
bouse,  and  sbe  terms  on  which  they  lived,  estab- 
lish that  there  was  up  to  the  last  trhe  most  per- 
fect oonideDoe  and  regard  existing  between  them. 
Now,  in  respect  to  the  chumant's  own  two  bonds, 
the  case  is  clear,  and  there  ia  nothing  to  be  aaid 
about  it;  the  testator'a  menomndnm  would  b» 
oonchisive  on  this  point,  and  eridenoe  wonid 
be  oonoluBive  even  vrithont  that  memorandum. 
Sir  H.  Jackson  baa  argued  with  respect  to  ths 
other  two  bonds  (the  only  ones  that  are  in  ques- 
tion here),  that  because  tlw  testator  wrote  m- 
memoraodnm  on  one  and  did  not  hioiself  write  on 
tbe  other,  that  is  a  circumstance  to  be  taken  into 
consideration  a^nst  the  claim  of  the  defendant ; 
bat  I  do  not  think  the  neglect  to  write  the  memo- 
randum on  the  two  last  bonds  ean  be  considered 
me  as  any  indication  of  right  in  the  testator, 
hen  I  'find  ttiaty  for  reasons  which  are  ex- 
plained, sad  not  omtradioted,  for  a  length  of 
time  these  three  bcmds  remained  in  the  poa- 
session  of  the  daimnnt,  that  they  were  placed 
afterwards  in  the  eutody  of  the  testator,  for 
safer  oustody  onhr.  and  that  he  ksptthem  in 
that  w^-kspt  t£sm  toBafc^^j^j^^i^^gl^  ^ 
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infer  that  he  never  could  hare  read  the  memo- 
randum, I  cannot  donbt  bat  that  the  memorandum 
ia  entitled,  aa  a  circomstance  ia  the  case,  to  be 
taken  into  consideration.  Then  the  evidence  of 
the  sister  is  surely  fairly  and  jnstly  to  be  taken  in 
corroboration  of  the  statements  of  the  claimant, 
and  when  that  is  admitted  as  evidence,  the  ri^ht  of 
the  claimant  to  the  bonds  in  qaestion  is  m  my 
opinion  established.  What  has  been  said  agunst 
this  right,  is,  the  manner  in  which  tlkese  bonds 
were  dealt  with,  viz.,  that  when  she  (Uie  defendant) 
wanted  to  borrow  money  she  deposited  only  her 
own  bond,  that  she  was  wilting  that  the  testator 
dionld  deposit  the  other  two  bonds  if  the  bank 
reqnired,  u  diey  did  not,  aecurity  for  the  advanoe 
then  to  be  made,  and  that,  on  presenting  the 
conpons  to  Uie  bank  in  order  that  th^  mi^t  be 
oolleoted,  she  made  a  distinction  between  tiie  two 
seta  of  coupons— the  two  oenpons  which  belonged 
to  herself  and  her  sister  and  those  which  belonged 
to  the  testator — and  gave  directions  that  th^ 
should  be  ^  carried  to  separate  acconn^.  Now 
when  the  circumstances  under  which  these  persona 
lived  in  the  same  house  are  considered,  it  would  be 
in  all  fairness  and  justice  to  be  presumed,  that  she 
was  ready  to  give  him  the  bonds,  if  they  were 
hers,  that  he  might  procure  an  advance,  and  also 
would  be  desirous  of  maintaining  his  credit  with 
the  bank.  Further  she  says,  and  I  can  see 
nothing  to  contradict  her,  that  when  the  coupons 
on  the  second  set  of  bonds  were  received,  although 
they  were  oanied  to  the  account  of  the  testator, 
they  were  handed  over  by  him  in  cash  to  her ;  all 
this  is  perfectly  conaiBtent.  wad  not  desiring  to 
give  any  more  weight  to  the  ringle  testimony  of 
the  claimant  than  the  law  allows  me  to  do,  I  am 
bound  to  observe  that  in  no  part  of  the  case  is  any 
doubt  thrown  on  her  general  veracity,  nor  is  it 
said  that  she  for  this  inducement,  or  for  any  other, 
is  stating  on  her  oath  what  was  not  true.  The 
evideace  must  be  taken  together  with  her  state* 
monts,  and  I  tiiink  that,  considering  the  executors 
have  proved  the  fact  that  at  the  death  of  the 
testator  these  bonds  were  found  wrapped  up 
tcu^ther,  one  of  them  containing  the  endorsement 
which  is  the  subject  of  the  present  claim,  it  would 
be  nnjast  and  wrong  to  hold  that  these  bonds 
(which  by  their  nature  pass  by  delivery,  which  had 
been  given  to  her,  and  had  been  in  her  custody 
for  years)  had  ceased  to  be  her  property  any 
longer  simply  because  they  were  ftmnd  after  the 
death  of  the  testator,  in  the  oiroomstanoes  I  have 
mentioned.  As  to  the  bonds,  therefore,  I  think 
the  defendant's  claim  is  established.  As  to  the 
house  in  Snarnte-street,  I  tMnk  the  case  is 
clearly  wiUtin  the  principle  of  MUroy  v.  Lord 
and  the  other  cases  referred  to,  because  the 
sister  says,  that  the  testator  who  apparently 
at  that  time  had  an  equitable  interest  in  the  lease 
to  be  granted  by  the  Dover  Coiporataon,  com- 
plained uf  the  duatorinesa  of  the  Dover  Harbour 
authorities,  and  said,  "When  I  get  it,  it  ia 
my  intention  to  execute  a  deed  of  ^tt ;"  and  this, 
and  every  other  statement  which  is  made  on  that 
■utgect  in  theevidence,  leads  irresistiblyto  the  same 
oonolnsion,  viz.,  that  the  testator  knew  that  there 
was  Bometiiing  to  be  done  by  him,  something  which 
he  intended  to  do  in  ordBr  to  perfect  we  gift 
which  he  intended  to  make  to  tbs  claimant. 
The  claimant's  own  expression  ii^  that  when  some 
repairs  were  being  done  to  the  honae^  the  roof 
bong  defeotiT^  or  somflthing  the  maiUbn,  I  do  not 
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know  what,  she  said,  **  If  yon  are  goin^  to  gin 
me  this  house,  at  least  let  me  have  a  snind 
house;"  and  indeed  all  the  wibiesses  who  have 
been  examined,  the  workmen,  masons,  carpenters, 
and  everybody  else,  give  evidence  in  the  same 
way,  and  all  prove,  beyond  question,  that  it  ms 
the  settled  and  fixed  determination  of  the  testator 
to  give  this  house  to  the  claimant ;  bub  that  is  not 
enough.  The  law  on  the  subject  is  well  established, 
that  when  the  intention  is  to  do  something  in  ths 
future,  if  there  is  no  perfected  gifl,  executed  and 
performed  by  the  donor,  his  mere  intention  does 
not  avail.  Now  1  was  greatly  struck  by  Ur. 
Kay's  reference  to  the  case  of  Strong  v.  BvnL,  bat, 
when  it  is  looked  at,  it  will  be  found  to  have 
nothing  whatever  to  do  with  the  prinapla  for 
which  be  was  contending-  First  of  all,  the  oases 
are  as  different  from  each  other  in  their  facts  and 
natures  as  anything  can  possibly  be;  bnt  the 
Haster  cf  the  Bolls,  who  had  had  thij  particular 
point  of  law,  to  which  I  have  adverted,  befim  him 
on  a  recent  occasion,  cannot,  under  any  circnm* 
stances,  be  snpposed  to  have  forgotten  the  lav. 
That  he  did  not  forget  it  is  perfectly  clear,  becamie 
he  says,  speaking  of  the  executor  being  released 
in  that  case,  "  he  proves  to  the  sati^facUon  of  tbe 
court  a  continuiog  intention  to  gi?e;  and  it 
appears  to  me  that  there  being  the  continuing 
intention  to  give,  and  there  being  a  legal  act 
which  transferred  the  ownership,  or  released  tbe 
obligation — for  it  is  the  same  thing — the  transac* 
tion  is  perfected,  and  he  does  not  want  the  aid  of 
a  conrt  of  equity  to  carry  it  out.  or  to  make  it 
complete,  because  it  is  complete  already,*' whidi  is 
just  the  distinction  between  the  case  here  deoicled 
in  Strong  v.  BWd  and  the  case  referred  to  before 
me.  The  Master  of  the  Bolls,  therefore,  I  think, 
guarded  himself  most  carefully  against  the  possi- 
bility of  its  being  tbonght  that  be  had  forgotten 
MUroy  v.  Ixn'd,  or  that  he  intended  to  establish 
any  principle  at  variance  with  the  law  so  clearly 
established  in  that  and  other  authorities.  Here  I 
find  that  the  case  comes  clearly  within  the  prin- 
ciples decided  in  MUro^  v.  Ijord,  and  the  other 
cases  mentioned;  the  gift  was  an  imperfect  gift, 
and  it  could  not  be  perfected  without  the  a^  oC 
a  court  of  equity,  and  tbe  courts  of  equity  refuse 
to  lend  their  aid  for  any  such  porpMe.  The  fact 
that  the  claimant  has  been  appointed  one  of  the 
three  executors  does  not  moke  the  slightest  dif- 
ference. I  mast,  therefore,  rqect  the  cluin  of  the 
defendant  A.  B.  Keys  to  the  house  in  Soargate 
street,  though  allowing  it  as  to  the  bonds.  The 
costs  will  be  costs  in  the  conse. 

Solicitors,  Q.  A.  HaU,  Bower  and  Cotlon^  ageats 
for  Jamea  SlUtaell.  Dover ;  White.  BorreU  oiul  Co, 
agents  for  E.  and  E.  W.  N.  Knocker,  Dover. 


Ttwtday,  Nov.  21. 
DnoM  V.  Bows.(a) 
Annuiiy — ForfeUwra  dauso — Wrii  of  MtquettraiiM 
• — Special  ease — Practice — Stay  of  proceeding* — 
GostB  of  ipecial  c(ue—Bule$  of  Court  1875,  Order 
XXXIV.,  rr.  1  ond  2. 
Testator  gave  an  annuiiy  to  the  plaint^ for  Uftf  or 
until  he  should  aeeign  or  encumber  hit  intered 
under  the  wtU,  or  any  part  thereof,  or  tmtH  he 
BhotUd  do  or  Buffer  soms  tut  or  ihing,  or  j(ws* 
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ihing  ahottld  occur,  whereby  hit  interest  under  the 
wQl,  or  any  peart  thereof ^  ehotdd,  or  might  be^  or 
InUfor  that  etipulation  would,  become  vested  in 
§me  other  perton,  or  whereby  he  wndd  eeate  to 
ie  beaefidatly  in  recei-pt  of  the  anmuiiy;  the 
Motor  alto  gave  two  other  epedjie  giflt  to  the 
fUmHf,  to  which  the  tame  daute  of  forfeiture 
IBM  by  reference  appended,  and  a  share  of  tJte 
idHmate  restdtte  of  hit  estate  to  which  thefotfei- 
tme  clause  did  not  apply.  In  Dee.  1874»  a  wnt  of 
Mqaettration  was  issued  against  the  plaintiff. 
Uprtn  ihie  the  trustees  of  the  toill  were  advised 
that  the  forfeilure  took  efeci,  and  they  ceased  to 
pay  Ou  proceeds  of  the  annuity  and  the  ether  giflt 
to  (&e  plaintiff.  In  March  1875  the  plaintiff 
eommeneed  thit  suit  against  them.  In  May  187o, 
the  plaintiff't  interest  in  the  residue  of  the  teela- 
for**  estate  was  sold  under  an  order  of  the  court 
thai  issued  the  writ  of  etguestration.  A  special 
ease  wat  ttatedfor  the  opinion  of  the  court  at  to 
whether  tha  pleantiff's  interest  under  wiU  had 
not  eeated  under  the  fotfeiture  daute. 
Sdd,  ^at  plaintiff  woe  no  hnwvr  entiOed  to  receive 
the  anmtUy,  or  the  proeeeM  of  the  other  gifts, 
which  ceased  to  be  payable  from  the  date  of  the 
tale  of  the  retidue ;  tJiat  aU  further  proceedings 
inthe  suit  mutt  be  stayed,  and  that  plaintiff  must 
pay  the  eotts  of  the  suit  and  the  special  ease. 
Seld  also,  that  plaintiff  had  no  ground  of  action 
against  the  trustees,  and  that  they  were  perfectly 
right  in  refusing  to  pay  the  annuity  and  proceeds 
of  the  other  gifts  after  the  issue  of  tJte  writ  of 
sequestration,  and  thai  plaintiff  mutt  pay  the  cotts 
of  a  motion  made  to  rettrain  their  pacing  them  to 
anyone  but  himself. 
Spscul  case. 

This  anit  was  institated  on  tlie  17th  March  1875, 
ibrtbe  adminiatration  of  the  estate  of  ooe  Kobert 
Staantoii  DixoD,  deceased,  and  the  proaent  special 
ease  wag  stated  for  the  opinion  of  the  ooart  nnder 
Order  XJUU.V.,  rnle  2,  of  the  Boles  of  the  Snpreme 
Court  1875. 

The  material  facts  were  as  follows :  Tbe  testator, 
Bobert  Stainton  Dixon,  by  his  wilt  dated  tbe  12th 
July  1873.  appointed  the  defendants,  William 
Kingdon  Bowe,  and  Henry  Deciraas  Wood,  and 
Dawson  Bnrns,  bis  executors  and  trastees,  and 
after  making  certain  peconiarj  and  specific  be- 
qoests,  and  bequeathing  certain  annnities,  be- 
qaeatbed  to  his  son  the  plaintiff,  Alfred  Dixon,  an 
annaity  of  901.  for  life,  or  nntil  he  sboald  assign  or 
incnmber  his  interest,  under  hia  (the  testator's) 
wil],  or  any  part  thereof,  or  until  he  should  do  or 
suffer  some  act  or  thing,  or  something  should 
oocoT  whereby  his  (the  pl^ntiffs)  interest  under 
Ilia  (the  aaid  testator's)  will,  or  any  part  there<rf, 
ahoold,  or  might  be,  or  bnt  for  that  sfcipalation 
WOQ^  become  rested  in  some  other  person,  or 
vherebj  he  (the  plaintiff)  wonld  cease  to  be  bene- 
ficially in  receipt  of  the  annuity  so  given  to  him  as 
aforesaid,  whichever  event  should  first  happen,  and 
from  and  after  the  termination  of  the  trust  last 
aforesaid,  npon  trust  during  the  lifetime  of  tbe 
l^aintiff,  to  apply  the  same  annuity  to  and  for  tha 
benefit  of  the  children  of  tbe  plnintiff  in  snch  shares 
and  proportions  and  in  such  manner  as  his  (the 
said  testator's)  said  trustees  in  their  absolute  dis- 
cretion shonid  think  best,  and  after  the  death  of 
the  pluntiff  upon  trast  for  such  of  the  children  of 
the  plaintiff  as  therein  mentioned,  and  after  be- 
craeathing  other  annuities,  the  testator  declared 
tw  iJl  the  aforesaid  annnities  should  be  payable 
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during  the  existence  of  his  then  present  lease  of 
Providence  Wharf  thereinafter  referred  to  and  no 
longer.  And  the  testasor  beqaeathed  to  his  said 
axeoDtora  and  troateea  hia  loaaehoild  wharf,  known 
as  Providence  Wbairf,  held  on  lease  from  Jesns 
College,  Oxford,  fora  tenn  of  whioh  about  thirty- 
one  years  were  then  unexpired,  at  an  anniul 
ground  rent  of  1651.,  npon  trust  to  receive  the  rente 
thereof,  and  after  aatisfying  the  ground  rent  and 
all  other  proper  outgoings  in  respect  of  the  said 
wharf,  to  appl^  the  net  rentH  in  payment  of  several 
specified  annuities,  among  others  the  said  annuity 
of  901.  to  tbe  plaintiff,  or  such  of  tbem  as  for  tbe 
time  being  should  be  payable,  and  subject  thereto 
to  stand  possessed  of  such  net  rents  from  time  to 
time  npon  the  trusts  therein  mentioned,  that  is  to 
say,  as  to  three  equal  shares  thereof  npon  certain 
trusts  therein  declared,  and  as  to  one  other  equal 
share  thereof  in  tmst  for  the  same  person  or  per- 
sons, who  for  the  time  being  shonid  oe  entitled  to 
the  annuity  of  901.  thereinbefore  primarilygiven  to 
the  plaintiff.  And  after  m^ing  a  specific  beqnest 
of  leasehold  hooaes,  the  testator  beqaeathed  to  hie 
said  executors  and  trustees  hia  leasehold  heredita- 
ments, Ko.  27,  Tennyson-street.  York-road,  Idun- 
betb,  for  all  his  term  and  interest  therein,  npon 
t  rust  to  stand  possessed  thereof,  npon  the  same 
trosts  aa  thereinbefore  declared  with  r^ard  to  the 
annuity  of  901.  thereinbefore  primarily  given  to 
the  plaintiff,  but  for  the  term  for  which  tbe  tes- 
tator held  the  same  last  mentioned  hereditaments. 
And  the  testator  gave  the  ultimate  residue  of  his 
estate  in  equal  shares  to  his  daughter,  E.  G.  Savill, 
bis  son,  E.  Dixon,  his  son,  B.  Dixon,  bis  son,  the 
plaintiff,  and  his  daughter,  S.  Dixon,  or  to  such  of 
them  as  should  be  tiring  at  his  decease. 

The  testator  died  on  the  4th  March  1873,  and 
his  said  will  waa  dnly  proved  by  the  defbndanta, 
W.  K  Bowe  and  H.  D.  Wood. 

Tbe  plaintiff  had  four  children  who  were  all 
nnder  tbe  age  of  twenty-one  years. 

On  the  9tfa  Nov.  1874,  the  plaintiff  was  ordered 
by  the  Court  of  Divorce,  in  a  suit  institated 
therein  against  him  by  bis  wife  Kezia  Eleanor 
Dixon,  to  pay  a  sum  of  781.  14a.  \Qd.  for,  taxed 
costs,  and  being  in  contempt  for  non-payment 
thereof  a  writ  sequestration  was  on  the  16th 
Deo.  1874,  issued  out  of  the  said  court  directed  to 
the  four  aequeatrators  therein  named,  authorising 
and  commanding  tbem  to  enter  npon  all  tbe  sur- 
plus lands  and  tenements  of  the  plaintiff,  and  to 
ooUect,  receive,  and  sequester  into  their  hands,  not 
only  all  the  rents  and  profits  thereof,  but  also  all  the 
goods,  chattels,  and  personal  estate  whatsoever  of 
the  plaintiff,  nntil  he  shoald  pay  781. 14s.  lOd.,  and 
clear  his  contempt,  and  the  court  shonid  make  other 
orders  to  the  oontrary.  The  defendants  W.  K. 
Bowe,  and  H.  D.  Wood,  were  served  with  notice 
of  this  writ  of  sequestration  on  the  17th  Dec. 
1874.  Upon  this  tbe  tmsteea,  being  advised  tiiat 
the  plaintiff's  interest  under  the  wiu  waa  thereby 
fi>rfeited,  declined  any  longer  to  p«r  the  proceeda 
of  the  annuity  and  of  the  other  gi^s  to  the  plun- 
tiff, and  therenpon  he  commenced  this  3uit>  and 
shortly  afterwards  moved  for  an  injnnctioa  to 
prevent  the  trustees  from  paying  tbe  recfcs  aa 
they  proposed  to  do,  and  for  a  receiver. 

By  an  order  made  by  tbe  aaid  Court  cf  Divorce 
on  the  4th  May,  1875,  it  was  ordered  that  the 
sequestrators  named  in  the  said  writ  of  sequestra- 
tion shonid  be  at  liberty  to  sell  for  suc^  price  or 
prices  as  they  could  obtain  ^.^jh^^^jgn^^^jg^^ 
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«nd  interest  of  the  plaintiff  in  the  residne  of  the 
estate  and  effects  of  the  said  testator. 

Bj  an  indenture  dated  6bh  May,  187-'>,  and  made 
between  the  oaid  seqaesl^^uni  of  the  one  part, 
and  George  Wingfield,  of  the  other  part,  the 
seqnestratcav  in  exercise  of  the  power  conferred 
npoa  them  by  the  said  writ  of  sequestration,  and 
the  Biud  order  of  the  4th  May,  1875,  granted  and 
assigned  for  the  considerations  therein  mentioned 
onto  tho  said  O.  Wingfield,  his  exeoutors,  ad- 
ministrators, and  assigns,  all  that  the  undivided 
one-fourth  part  or  ^are  <^  the  sud  plaintiff,  and 
all  other  his  part,  abare,  and  interest  of^  and  in 
the  residuary  estate  of  the  testatw  given  and 
bequeathed  in  and  by  his  audwill,  and  all  and 
every  sum  and.  snms  of  money  to  become  dae  and 
payable  in  respect  of  the  same  part,  share,  and 
interest,  to  bold  tbe  same  unto  the  said  Geoivfe 
Wingfield,  his  execatom,  administrators,  and 
assign  1,  for  his  own  use  and  benefit  absolntelv. 

The  questions  submitted  for  the  opinion  of  the 
court  were,  whether  under  these  ciroumatanees, 
first,  the  plaintiff  was  still  entitled  to  receive  the 
annuity  of  902.  by  the  will  of  the  teetator  primarily 
beq^aeathed  him;  secondly,  whether  he  was  stul 
entitled  to  receive  that  part  al  the  rents  of  Pi-o- 
videnoe  Wharf  whioh  was  bequeathed  in  trust  for 
tbe  same  pwson  or  persons  aa  for  the  time  being 
should  be  entitled  to  the  said  annuity  of  901; 
thirdly,  wbetiier  he  was  still  entitled  ta  recnva 
the  rents  and  profits  of  the  hereditamrats  2!fo.  29, 
Tennyson-sbwt,  by  the  will  of  the  said  testator 
bequeaUied  upon  the  same  trusts  as  ware  dedared 
with  regard  to  the  annuity  of  901. 

Galdecott  for  the  plaintiff. — ^Thongh  the  special 
case  asks  for  the  opinion  of  the  court  on  three 
points,  yet  virtually  there  is  only  one  to  be  con- 
sidered, and  that  is  what  is  the  effect  of  the  writ 
of  sequestration  upon  the  gift  of  the  annuity  to 
the  plaintiff  *'  for  life,  or  until  he  shall  assign  or 
incnmber  his  interest  under  this  my  will,  or  until 
he  shall  do,  or  suffer  some  act  or  thing,  or  some- 
thing shall  occur,  whereby  his  interest  under  my 
will,  or  any  part  thereof  shall,  or  may  be.  or  but 
for  thjs  stipnlatiaa  will,  beoome  vested  in  some 
other  peram,  <»:  whereby  be  will  cease  to  be  bene- 
ficially in  reoQ^ife  of  the  annuity  so  given  to  him, 
whichever  event  shall  first  happen."  The  writ 
of  sequestration  simply  says  that  the  seqnestra- 
tors  "  shall  be  at  liberty  to  sell."  The  writ  of 
ssqaestration  alone  is  nothing  more  than  a 
direction  to  the  persons  therein  named  to  go  and 
put  their  hands  on  the  goods  of  another  person. 
It  gives  them  no  power  to  deal  with  them,  it  acts 
only  as  a  stay  of  the  right  of  disposal  of 
beneficial  owner,  it  is  not  alone  of  itself  soffioient 
to  vest  tbe  property  in  tbe  seqaestrators.  An 
order  for  sale  has  to  be  made  before  any  sale  can 
be  effected,  and  the  order  that  was  made  related 
only  to  the  "  share  and  interest  of  the  plaintiff  in 
the  residue  of  the  estate  and  effects  of  the 
testator."  Tbe  plaintiff 's  interest  cannot  be  said 
to  bave  ceased,  for  the  sequestration  ma^  be  taken 
ofE  at  any  time  aa  soon  as  the  contempt  is  clasred. 
Xn  Ssdle  v.  BedUtngt  dtad  in  the  note  to  JVonob- 
lyn  T.  Oolhoaa  (3  Swans.  305),  it  is  stated  that 
**  sequestrators  have  but  preoarious  or  temporary 
power  to  levy  a  debt,  and  the  8eqtHNiti»ti<m  may 
be  taken  off  to-morrow,  or  as  soop  as  the  demand 
is  discharged."  "Cease"  must  mean  finally 
oease,  and  in  these  cases  the  ciroumstances 
must  exactly  bit  the  votia  a£  the  forfeitore 
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clause  in  order  to  work  a  forfeiture.  The  rendne 
of  the  estate  was  the  only  property  affected  by 
the  order  of  l^e  Divorce  Court,  and  tb»t  haa 
been  sold  and  disposed  of,  therefore  I  anbaiit 
that  the  other  gifts  to  ihe  plaintiff  are,  not- 
withstanding the  writ  of  sequestration,  tlie 
property  of  the  plaintiff.  Tme,  the  plaintiff's 
interest  in  the  residue  is  sold,  but  the  clwiseof 
forfeiture  is  not  appended  by  the  testator  to  (lui 
gift. 

Kn^,  Q.C.  and  C.  Brotens,  for  tbe  defendaoto, 
the  inant  children  of  the  pla^tiff.— This  claoie  is 
not  a  forfieitnre,  but  a  limitation  over.  Tbe 
plunbiff's  "interest  under  the  will  **  includes  Wa 
interest  in  the  ultimate  residue,  this  residue  has 
been  sold,  and  consequeutly  has  become  veswd 
in  some  other  person.  The  words  are  "  the  in* 
terest  under  my  will,"  not  the  interest  under  tbe 
gift  of  the  annuity ;  in  the  interest,  therefore,  of 
the  infant  children,  we  ask  you  to  decide  that  the 
plaintiff's  intrant  in  the  annuity  and  in  the  otimx 
gifts  under  the  will  has  passed  over. 

Ingle  Joyce  for  the  trustees  of  the  will. 

Galdecott  in  reply. 

Bacon,  V.C. — Toe  question  is  one  pnrely  on 
the  canstruotion  of  the  will.  The  testator's  in- 
tention to  provide  for  bis  aon  is  plain.  He 
says  in  effect  I  am  gung  to  give  soma  benefit  to 
my  son,  bat  all  is  to  be  overridden  by  the  eos- 
dition,  that  if  he  does  anythiiqc  to  encnmber,  or 
part  with  his  interest,  then  that  interast  is  to 
cease,  and  go  over  to  bis  children.  It  is  tme  this 
overriding  olaase  is  not  appended  to  the  gift  ot 
tbe  ultimate  residue,  still,  the  plaintiff's  interest 
under  tbe  will  must  include  his  interest  in  tbs 
nltimate  residue.  Tbe  sequestrators  have  tskoi 
and  sold  the  entire  interest  in  the  residue.  iHiidi 
is  clearly  a  part  of  the  benefit  the  son  took  under 
the  will ;  I  therefore  must  haH  that  tbe  plaintiff 
is  not  entitled  to  receive  the  annuity  of  90£.,  that 
he  is  not  entitled  to  receive  any  longer  that  part 
of  the  rents  of  Providence  Wharf,  nor  tiie  rents 
and  profits  of  27.  Tennyson-street,  ^ven  upon  the 
same  trosts  as  were  declared  concerning  tbe 
annuity  of  90Z.,  all  which  oeased  to  be  payable 
from  the  6tb  May,  the  date  of  the  sale  to  Win^eU, 
at  whioh  time  the  "  vesting  "  oontemphted  hj  tbs 
testator  operated. 

Kay,  Q.C.,  then  i^iplied  nnder  Order  ZXXIT., 
r.  2,  that  all  farther  proceedings  in  the  soit,  no* 
rendered  nnnecesaan  by  the  present  deosion, 
might  be  stayed,  and  that  as  the  plaintiff's  suit 
had  failed,  he  might  be  ordered  to  pay  the  costs 
of  that  as  well  as  of  the  spedaL  ease. 

Ingle  Joyce. — ^The  defendants  put  in  an  snsm 
stating  that  they  had  been  advised  that  tho  plain- 
tiff's interest  under  the  will  bad  oaased,  and  that 
therefore  they  should  pay  the  annuity  and  nets 
to  him  no  longer,  but  notwithstanding  this  the 
plaintiff  has  put  them  to  tiie  expense  u  resisting 
a  motion  fen*  injnnotion  and  receiver.  I  ask  fiortbe 
oosts  o£  that  motion,  as  well  as  for  t^e  costs  cf 
the  special  case,  and  the  oosts  of  tbe  siut 

OeudeeoU  submitted,  that  inasmneh  aa  thefts^ 
ftttare  did  not  taice  plaoe  until  the  sale  on  tbs 
6th  May,  be  had  at  toe  time  in  qoeatimt  a  good 
cause  of  aoti<m,  notwithstanding  the  writ  of  saqses* 
tration,  and  that  as  to  the  costs  ot  the  spsdsl 
case,  there  shonld  be  no  order,  aa  both  sides  had 
concurred  in  stating  that,  ^e  tmatees  not  thdr 
own  oonstmction  on  the  will,  and  paid  the  nats 
and  the  annuity  to  the  chUdi^B^^|^^i^ff 
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therefore  obl^ed  to  hare  this  qnefltioa  as  to  the 
ligbt  to  receive  the  rents  and  annnity  decided 

somehow.  . 

The  Vice-Chakcellok  held  that  the  plaintiff 
bad  no  right  to  file  bis  bill  after  the  seqnestration 
WH  issned,  and  that  the  trostees  were  qaite 
righL  The  order  woold,  therefore,  be  to  stay  all 
fcvther  prooeedmgB  in  the  anit,  the  pliuntin  to 
p»7  the  costs  of  the  siiit,  and  the  oosti  of  the 
motion,  and  special  can. 

SolidtorB :  HiekUn  tauL  Wiuhinglon ;  Venian, 
Sail,  and  BarJcer. 

Tue$day,  Nov.  21. 
Dat  v.  Fbmvsd.  (a) 
Marritd  iD0m<m   trading  teparoMy  fr<m  Aer 
Atwiotui— Jfamad  fTomm's  IVoperiy  Ad  (33 
^  34         a  93)  «.  1— Bon&rtqrtoy  o/  marrwd 
woman. 

A  nrrU  was  tsmed  for  ffOod$  sold  ami  tUlivered 
againtt  a  marrM  wosmm  trading  a^parately 
from  her  huthand;  part  of  the  defence  raised 
wa$,  thai  proeeedimgs  in  IxanJeruptey  issrs  then 
pending. 

Sdd,  that  OS  long  at  thete  proeeedingB  remained 
v/ndiaturhed,  applieation  to  recover  the  de}^  muei 
&e  made  in  Bankntptey,  and  leave  wu  givm  to 
go  in  and  proot  for  ike  (ZsM  mil  iha  eo&ta  qf  the 
aUion. 

Thx  plaintiif  ieaoed  a  writ  gainst  Louisa  Freand, 
»  married  wnntma,  and  her  hneband,  speoiaUr 
ondorMd  under  RnleB  of  Oonrfc  1875,  Order  HI., 
r.  6.  wlMBvel^  he  claimed  to  bave  the  sepamte 
ert^  oi  the  married  woman  vested  in  her  or  her 
hnsband  in  her  right  declared  chargeable  with 
the  amount  of  his  ule^ed  debt  for  goods  sold  and 
ddiTtured,  the  said  Louisa  Freand  being  a  married 
woman  carrying  on  trade  sepwateW  from  her 
hnsband  witbin  tbe  meaning  of  the  Mfuried 
Women's  Property  Act  1870,  seot.  1.  To  this 
writ  tbe  defendant,  Louisa  Frennd,  pnt  in  a 
defence,  in  which  she  stated  that  she  was  not 
indebced ;  that  at  tbe  commencement  of  the 
action  she  was,  and  stiU  was,  a  married  woman, 
and  claimed  the  same  benefit  as  if  she  bad  pleaded 
coverture ;  that  she  bad  no  separate  property 
bfffond  what  she  had  aoqniied  1^  her  own  exer- 
tuHia  as  ft  contribator  to  books  and  otherwise; 
and  alaOb  that  since  the  oommenoement  of  the 
Motion,  she  had  presented  a  petition  fcnr  liqnida- 
iaoa,  npon  which  a  Talid  resolntion  for  liquidation 
hy  arrangement  bad  been  dniy  passed  and  re^- 
tered,  and  a  tmstee  and  committee  of  inspection 
appointed. 

Shadeleton  HaUett  for  the  plaintiff,  now  asked 
that  indigent  might  be  entered  for  the  plaintiff. 

Hn.  FVennd  did  not  appear. 

The  Yice-Chancbllob. — I  bare  read  the  state* 
ment  of  defence,  and  I  see  that  there  is  a  subsist- 
ing bankruptcy.  Ton  must  get  this  bankruptcy 
annulled  before  yon  can  apply  here  for  relief,  or 
you  can  apply  in  Bankruptcy,  whichever  yon  like. 

8.  HaUett  submitted  that  having  regard  to  the 
deeision  in  Sx  varte  Solland ;  Me  Heneage 
(30  L,  T.  Bep.  N.  S."  106 ;  L.  Sep.  »  Ob.  307),  where 
Lord  Cairns  decided  that  a  married  woman  could 
not  be  brought  under  the  law  baokroptoy,  the 
Mstdations  were  bad,  and  tfaerefiure  the  present 
^iplioatim  was  neceBBary. 

(a)  Beyortad  by  W.  C  Datih,  Zsa.,  BmM«>stJ«w. 


The  Yicb-Chahcelloe. — I  find  on  the  pleadings 
a  subsisting  bankruptcy,  to  disturb  which,  no 
attempts  whatever  have  been  made,  either  on  the- 
authority  of  Ex  parte  Holland ;  Ee  H&neage,  or 
otherwise,  and  I  must  abide  by  the  existing  pro- 
ceedings. The  creditors  have  a  right  to  have  the 
estate  adnunistered,  and  as  kmgaa  the  bankruptcy 
is  sabsiating  the  plaintiff  has  a  right  to  go  in 
nnder  the  resolutions  and  prove  for  the  amount 
of  his  debt.  The  only  order,  therefore,  under 
these  circamstauces  that  I  can  make  is,  that  the 
plaintiff  may  be  at  liberty  to  go  in  under  the 
existing  bankmptoy  and  prove,  amongst  other 
creditors,  for  the  amount  of  his  debt  ana  interest, 
including  the  costs  of  the  action. 

Solicitors,  Saundere  aud  Baker. 


QUEEirS  BENCH  DIVISION. 
Wedneeday,  Nov.  8. 

Bsa.  (oir  thi  nosioumm  or  Bazibb  ass  avoihir) 
V.  GtuAi  N(»aHasH  Bailwat  OoWAirr.(a) 

ConHMtwatton  to  tenant  for  longer  term  than  a  year 
tonote  term  ha$  lass  than  a  year  to  run — Whether 
Ju$tiee»  have  jwritdidion  to  determinoS  Viet. 
e.l8,s.l21. 

/twfiess  under  th«  Landt  Olaveee  Ooneolidaiion 

Act  1845  (8  Vid.  e.  18.  $.  121)  may  award  eoitt- 
peneation  in  respaet  of  any  miereift  being  leee  than 
thai  of  a  tenant  from  year  to  year,  aUhough  suefc 
intereet  arises  out  of  a  leaea  originaUy  anaitedfor 
a  longer  term. 
In  August  1871,  A.  demited  to  the  proeeeutort  for 
one  year  a  piece  of  land  by  an  agreement,  giving 
option  of  renewal  for  a  further  two  years  after- 
wards.   In  August  1873,  the  defendiante  served 
the  prosecutors  with  a  notice  to  treat,  and  in  tho 
eame  month  of  thatyearthe  proeeeutors  served  the 
defendants  vnth  a  notice  of  claim,  requiring  them 
to  proceed  to  arbitration.   An  arbitrator  toot 
aj^ointed  hy  the  d^endanie  vnder  proteet,  and 
an  award  was  made,  which  iho  dtfendante  re^ 
fused  to  take  up. 
Held,  upon  a  specie^  eats  stated  in  an  action  by  the 
prosecutors  for  a  wrU  of  mandamus,  (hoA  the 
claim  was  one  for  the  determination  of  ju$tiee» 
under  the  121st  section  of  the  Lands  OUmaer 
Conso  lidation  Act. 
The  pleadings  in  this  cause  raised  certain  issnes- 
on  a  claim  by  tbe  prosecutors  for  a  writ  of  man- 
damus to  the  defendants.   The  issues  in  fact  came 
on  to  be  tried  before  Cleasby,  B.,  at  the  Gnildford 
Summer  Assizes,  when,  hj  consent,  a  verdict  was 
found  for  tbe  Crown,  subject  to  tbe  opinion  of  the 
court  npon  a  case  which  set  out  the  facts  at  great 
length,  and  raised  other  questions  between  the 
parties  not  material  to  this  report.   The  facts  aro 
euffidentW  stated  in  the  head  note.  The  ISlst 
section  of  the  Lands  Clauses  Consclidatum  Act 
1845  (8  Tict.  c.  18)  is  as  follows : 

If  any  snidi  lands  ahsll  bs  in  the  possssriqm  of  any 
person  having  n»  greater  interest  therein  than  as  tensnt 
for  a  year  or  from  year  to  year,  and  if  anoh  person  be- 
required  to  give  np  poeseeska  of  say  lands  so  ooonpied 
by  him  before  the  expixatkm  of  his  tenn  or  intasst 
therein,  he  shsll  be  entitled  to  eonpeneatioa  for  the 
valne  of  his  onezpired  tern  or  interest  in  each  lands  and 
for  sn^  jtist  allofranoe  which  ought  to  be  made  to  him 
by  an  taaoaaBg  tenant,  and  for  any  loss  or  innnr  he  may 
soBtsia,  or  if  apavtflsdy  of  sash  lands  bazeqaned,  to  eom- 
psMation  of  the  daamge  done  to  him  in  iMjesanoy  by 
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■mring  tiw  lands  hald  bj  liim  or  otiierwiaa  inJarioaBlr 
•ffaothig  the  wnie ;  aad  the  anunmt  of  sncli  oompenMi> 
iion  alaU  be  determined  hj  two  jnatioM  in  oase  the 
partiea  differ  abonb  tha  ume ;  and  npon  paynwnt  or 
lender  of  the  amoont  of  •aoh  oompenaatioD  all  Bach 
Mtaona  shall  raapaotivelT  deliver  op  to  the  promotera  of 
the  nndertakiiw  or  to  the  person  appointed  hj  them  to 
take  poisesaion  thereof  may  Bsoh  lanai  in  their  posaeeaion 
raqwred  (or  the  porpoeee  of  the  apedal  Aet. 

PhUbrieJe,  Q.G.  for  the  proseonton  of  the  writ. 

BemnaJd  Brown,  for  the  defendunta,  was  not 
called  npon  to  azgne. 

Vbllob,  X — This  is  dearly  a  case  provided  for 
by  sect.  121  of  the  Lands  CJanses  Consolidation  Act 
1&45.  The  very  object  of  Uiat  section  was  to  send 
8ma]l  and  inaignifirant— I  do  not  say  unfounded^ — 
claims  for  compenaation  to  josticea  of  the  peace  or 
a  stipendiary  magistrate,  a  tribnn^  wVioh  is 
jnst  as  likely  to  be  right  as  an  arbitrator  or  ajnry. 

LcsH,  J. — I  am  <A  the  same  opinion.  I  have  the 
impression  that  the  point  has  been  decided  on  a 
former  occasion,  but,  however,  that  may  be,  I  do 
not  entertain  the  slightest  donbt  in  relation  to  it. 
The  intention  of  the  121at  section  was  to  give  com- 
pensation for  every  species  of  interest  ming  less 
than  the  ioterest  of  a  tenant  from  year  to  year, 
and  I  observe  that  the  jastioes  have  roll  powers  to 
award  compensation  in  respect  of  tiie  tenant 
having  to  give  np  possession  before  the  expiration 
of  bis  term. 

Solicitor  for  the  prosecntors,  Vant. 

Solicitors  for  the  defendants,  Johntton,  Farq^u- 
har,  and  Leech. 


Nov.  8  and  15. 

Beg.  (on  the  PnoszcuriON  of  the  Assessuxni  Coic- 

UlTTEE  07  THE  FoPLA.Il  ITnION  (rOSpS.),  V.  JsGAXL 
AHD  AKOTHBa  (spps.)-  (a) 

Mating  in  Metropolis — Making  valuation  list, 
statutory  time  Jar — Whether  statute  imperative 
or  directory — Valuation  of  Property  Metropolis 
Act  1869,  32  *  33  Vict,  c  67,  s.  42. 

By  ted,  4&oJ1M  Y<dualion  of  Property  M^ropolia 
A<A  1869,  the  ovoraeers  '*  shall  make  and  dmoni 
ik»  valuation  list  **  h^ore  the  1st  June,  and  the 
assessment  committee  "  shaU  hold  a  meetatg  for 
hearing  objections  to  ike  list "  before  the  let 
Oct.,  and  "  shall  finally  approve  ike  list  "  before 
ike  1st  Nov. 

Seld,  that  the  section  was  directory  and  not  impera- 
tive, and  that  a  valuation  list  deposited  on  27th 
Sept.,  and  finally  approved  on  Ust  Jan.,  was 
good. 

This  was  a  case  stated  by  the  Justices  of  the 
Court  of  General  Assessment  Sessions,  holden 
under  the  Valuation  (Metropolis)  Act  1869,  at  the 
Guildhall,  Westminster. 

1.  The  appellants  are  the  occupiers  of  premises 
nsed  as  oil  and  turpentine  stores,  and  situate  in 
the  West  Ferry-road  in  the  pariah  of  Ail  Saints', 
Poplar. 

2.  Frevions  to  the  valoation  made  as  herdnafter 
stated,  the  appellants  were  rated  at  4452.  gross, 
and  3711.  rateable  valne. 

3.  Upon  the  27th  Sept.  1875,  the  overseers  of 
the  said  parish  of  All  Saints',  Poplar,  made  and 
deposited  a  valuation  list  for  the  said  parish  in 
which  the  appellauts*  premises  were  assessed  at 
o66I.  gross  and  5551.  rateable  valne. 

(a)  Bvported     J.  U,  Lnr,  Xiq..  Bwrliter-at-Law. 


4.  TTpon  the  18tb  Oct.  1875,  the  said  list  wu 
transmitted  to  the  Assessment  Committee  of  the 
Poplar  Union. 

5.  Upon  the  7th  Dec.  1875,  at  a  meeting  of  the 
Assessment  Committee  to  hear  ol^jections  to  tha 
said  list,  the  appellants  appeared  by  counsel,  whn 
said  that  on  behalf  c/t  the  appellant!  he  i-esansd 
their  rig^t  to  dispute  ttie  validity  of  sncAi  list,  and 
of  the  proceedini^  then  being  and  about  to  be 
taken  thereon,  and  objected  to  the  valuaUon  of 
their  premises  contained  in  such  list,  but  notwith- 
standing such  reservation,  nrged  objections  lad 
adduced  evidence  in  support  therectf,  and  afier 
duly  weighing  and  considering  the  same,  tlie 
Assessment  Committee  altered  the  valuatioa  of 
the  said  premises,  and  fixed  5501.  gron  and  4601. 
rateable  as  the  value  thereof. 

6.  The  said  Assessment  Committee  approred 
the  valuation  list  as  altered  by  them  upon  the 
4th  Jan.  1876,  and  sent  the  said  list  to  ba 
deposited  upon  the  7th  Jan.  1876. 

7.  By  the  Srd  of  the  General  Orders  made  at 
tha  Genraal  Assessment  Sessions  bolden  on  tha 
23rd  June  1870,  it  is  required  that  all  umab  to 
the  Assessment  Sessions  shall  be  entered  by  peti- 
tton  to  be  lodged  with  the  clerk  to  the  Assess mont 
Sessions  on  or  before  the  14th  Jan.  next  following 
the  final  approval  the  valuation  list  by  tha 
Assessment  Committee. 

8.  The  appellants  dnly  gave  the  required  notifla 
or  appeal  to  the  Assessment  Sessions  befbre  fcbs 
14th  Jan.  1876. 

9.  Upon  21st  Jan.  1876,  the  Assessment  Com- 
mittee held  a  meeting  to  hear  objections  on  behalf 
of  persons  or  parties  other  than  the  appellants  to 
the  alterations  made  by  the  Assessment  Com- 
mittee in  the  said  valuation,  but  no  objections 
were  made  to  the  alteration  of  the  valuation  of 
the  appellants'  premises. 

10.  Upon  the  hearing  of  the  appeal  the  said 
valnafdon  list  was  produced,  and  it  appeared  tint 
the  same  hod  been  finally  approved  upon  the  Slsk 
Jan.  1876. 

11.  Between  the  hearing  of  the  Assessmeot 
Committee  of  objections  to  the  said  valoation  list 
and  the  holding  of  the  court  of  general  asaast- 
ment  sessions,  no  special  aeasions  nad  been  held 
to  which  the  appellants  could  BDpeal  a^uost  the 
decision  of  sncn  assessment  committee  in  accor- 
dance with  the  directions  and  proTisiona  dL  tha 
Valuation  of  Property  (Uetropolis)  Act  186S; 
neither  appellants  or  respondents  took  any  step* 
to  obtain  the  holding  of  any  apecial  aessieni  nir 
hearing  an  appeal. 

The  question  for  the  opinion  of  the  oomt  i> 
whether  the  said  valuation  list  is  null,  vrnd,  bad 
in  law,  and  of  no  effect,  by  reason  of  such  valostioa 
list  not  having  bem  made  and  deposited  by  tbs 
overseers  of  the  parish  of  All  Saints,  Poplar,  aor 
tranamitted  by  them  to  Uie  assessment  coQunittMi 
nor  by  the  said  assessment  committee  finally 
approved  and  signed  within  the  time  limited  ^ 
the  Valuation  (Metropolis)  Act  1869. 

If  the  court  should  be  of  opinion  in  tha  affirma- 
tive, judgment  is  to  pass  for  the  appellants,  and 
the  said  valuation  list  shall  be  dealt  with  as  to  the 
court  shall  seem  fit. 

If  the  coart  should  be  of  opinion  in  tha  n^ativ^ 
judgment  is  to  pass  for  the  respondents. 

B.  Clarke,  for  the  appellants*  argued  that  the 
result  of  the  delay  had  Deen  to  extiiu^ish  tha 
i  pellants'  right  of  appeal,  and-t^  therefore  seek 
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48  of  the  Tfttoation  tit  Property  Act  1869,  ooRht  to 
beconitmad  h  impemttre. 

3WbI  Mhuutm  and  W.  En^liih  Sarritout  for 
the  rapondentB,  argued  that  the  present  ease  fell 
within  die  rale  that  where  pablic  cooTenience 
rtqnired  it,  a  statate  as  to  time  would  be  con- 
rtmed  M  directory  on  this  point ;  th^  cited 

Lefnn     UttUr,  26  L.  J.  175.  M.  C. ; 

nig.  T.  Fardham,  11  Ad.  A  E.,  73 ; 

Ag.  T.  Mayor  of  Roeh4Mter,  7  £.  &  B.  910. 

S.  Clarlx,  in  reply,  cited 
Bowman  r.  BIufiL?  E.  A  6.  S6 ;  27  L.  J.  23,  M.C. ; 
flunt    Hibtt$,  S  H.  *  N.  123 ;  29  L.  J.  322,  Ex. 

Tho  following  sections  of  the  Valuation  of 
Property  Metropolis  Act  1869  (32  &  33  Vict.  c.  67). 
were  rnerred  to  in  course  oE  the  argnments 
and  judgments: 

Seoi  IS.  If  the  oretseen  ot  any  pariah  fail  to 
tniumit  etudi  a  T&lofttaon  lirt  as  is  nqniied  by  this  Aot, 
tte  MMHUMOt  eraunittM  shall  appoiot  soma  p«no&  to 
sake  a  nlaation  list,  and  maj  sIIdw  soeh  psnon  such 
tmanentiaQ  in  addition  to  m«  ezpsnsea  as  they  think 
fit;  and  all  expenses  inoorred  bj  the  aaaeMinent  oom* 
mmm  in  pannance  of  this  seotion  shall  be  paid  b;  the 
gsiidiins,  sad  shazged  to  snob  pariflb.  The  person  lo 
sppoiatad  shall  hare  for  the  pnrpoeea  of  tliis  section  the 
snspowws  and  duties  as  overseers,  and  the  Tsloation 
list  so  made  shall  be  dealt  with  in  like  manner  as  if  it 
bad  bees  dnlj  made  and  transmitted  b;  the  OTer«ecrs. 

Sect  32.  Ajty  ratepajer  and'  any  eorreyor  ot  taxes, 
sad  say  ororssss,  with  the  oonsent  of  the  restiy  of  his 
{sridi,  «riio  may  feel  acrriered  hj  any  decision  of  the 
ssHSSuent  oonunittee  on  an  objection  made  before  them 
to  whioh  he  was  a  party,  or  hj  any  decision  of  special 
Mssioiis,  whetlwz  he  was  a  partr  or  not,  may  appeal 
sgahist  sach  dsoision  to  the  assessment  sessioiu.  Any 
ssMSsmant  oonunittee  in  the  metttnxilis,  or  in  the 
eovntir  in  whh^  the  parish  to  whieh  the  appeal  relates 
h  sitnte,  any  OTsrseexs  in  the  metropolis,  or  snoh  oonnty, 
with  tits  emaent  of  the  Testiy  of  their  parish,  any  rate- 
p^jer  in  the  metropolis  or  snoh  ooon^,  sad  sny  body  of 
ptrsons  aothorised  law  to  levy  rates,  or  require  con. 
tribnticms  payable  oat  of  rates  in  the  metoopohs  or  snoh 
•oaaW,  may  qipeal  to  the  assessmsnt  sessiims,  if  tl^y  or 
hs  bu  sgmered  by  reason, 

(I)  Of  the  total  of  the  gross  Tains  of  any  parish  being 
too  high  or  too  low. 

Of  the  toptal  of  the  rateable  Tslnahle  of  any  psiidi 
hsbw  too  high  <a  too  low. 
9)  Of  wte  being  no  ^tptoved  valnatioa  list  for  some 
parish. 

Seet  35.  U  it  appears  to  the  jnstioes  in  assessment 
SBSrions,  on  any  appobl  that  there  is  no  approved  ralnation 
Hit  for  some  parish,  they  nay  spp<Hnt  some  proper  person 
(with  sodi  remnueratkm  as  they  may  appoint)  to  make  a 
tafantaott  list.  Snoh  person  shall  have  i<n  tlwt  purpose 
tiie  same  powers  and  dntiea  as  orerseers.  The  valnation 
hstaonude  ahall  be  deposited  and  otherwise  made  known 
isttie  persons  interested  in  snoh  manner  as  the  court  mi^ 
diiaet,  hot  in  manner  as  near  as  may  be  as  ia  provided  in 
tUs  Art,  with  respect  to  the  list  originally  made-  The 
cask  of  making  snoh  valnadon  list  ahall  be  paid  by  the 
aMsaanent  oonunittee,  who  failed  to  approve  the  list,  end 
sbaO  be  deemed  part  of  their  expenses  nnder  the  principal 
Aot. 

Sect.  48.  'With  respeot  to  the  times  within  which  pro- 
SNdfaigs  under  this  Act,  and  the  Acts  inoorp<wated  here- 
xfft,  are  to  he  done,  the  following  provisions  shall  have 
sfleet,  that  ia  to  say : 
(1)  Hm  overseers  ahall  make  and  dep(«it  the  valua- 
tion before  the  1st  June,  in  the  first  year  after 
nasstnirot  this  Aot. 
(S)  The  orerseers  shall  faansmit  the  valuation  list  to 
the  assessment  committee,  not  sotmer  than  fourteen 
and  not  later  than  seventeen  days  after  notice  is 
rivm  of  deposit  of  snoh  list. 

(3)  Dbtiee  of  aaycAJeotion  hjaay  person  other  flian 
the  snrvsvor  of  ts3Ms  aiM  tiie  ovorssers,  shsU  be 
given  before  the  ex^nratiiai  ctf  twenty-five  days 
after  the  list  is  deposited. 

(4)  The  aesessment  committee  shsU  revise  the  valna- 
tion  list  bsfore  the  1st  Oct.,  in  the  same  year,  and, 


before  the  same  day,  but  not  less  than  sixteen  dsys 
after  the  transmission  of  the  list  to  them  by  the 
overseers,  shall  hold  a  meeting  for  hearing  objeo- 
tions  to  such  list. 

(5)  The  assessment  ooramittee  shall  give  noUos  of  a 

meeting  for  hearing  objeotaons  to  a  list  not  leas 
than  sixteen  days  before  snoh  meeting* 

(6)  Notice  of  objection  with  respeot  to  any  list  by  the 
surveyor  of  taxes  and  by  the  overseers,  shall  be 
given  not  less  than  seven  days  bslore  tits  mseting 
at  friiudi  objections  to  snoh  list  will  be  heard  by 
the  assessment  oommittee. 

(7)  Ths  assessment  oommittee  ahall  send  the  valuation 
list  to  be  redepoaited  within  three  daya  after  it  is 
approved  by  them,  and  shall  appoint  a  day  not  less 
than  fonrteen  nor  more  than  twenty^eighG  days 
■iter  suoh  redeposit  for  hearing  oojeetions  to 
tiis  altetations  of  which  objsemms  ssvsn  d^s 
Botioe  shall  be  given  by  the  objector. 

(8)  The  assessment  oommittee  shall  fioally  approve 
and  send  the  valuation  list  to  the  overseers  and 
the  olerk  of  the  managers  of  the  Metropolitan 
Asylum  district  before  the  1st  UTov.  In  the  same 

(9)  jfo^oss  of  ^meal  to  special  sessions  shall  he  given 
on  or  before  the  2l8t  Nov.  in  the  same  year. 

(10)  The  jnstioes  ia»j  hold  ths  special  sosnions  at  any 
time  after  the  SOth  Nov.  In  the  saaie  year,  which 
will  enable  them  to  determine  appesls  before 
the  ensniag  let  Jan. 

(11)  The  olerk  <u  the  aaid  managers  shall  send  out  the 
printed  totals  before  the  lat  Dec.  in  the  aame 
year,  and  shall  return  the  valnation  list  to  the 
assessment  committee  not  sooner  than  foarteen, 
nor  later  than  twenfy.one,  days  after  tho  totals 
are  sent  out, 

(12)  Notices  of  appeals  to  assessment  sessions  shall  be 
giren  on  or  Mfore  the  14th  Jao.  in  the  same  year. 

(13)  The  jnstioes  may  hold  the  assessment  sessions  at 
anytime  after  the  1st  Feb.  in  the  same  year,  which 
wiU  enable  them  to  determine  alt  appeals  (except 
where  a  valnation  list  or  valnation  is  ordered)  M- 
fors  the  ensning  Slat  Much. 

(1^  Notices  of  the  times  at  whioh  the  assessment 
sesriona  will  be  held  at  each  place  shall  be  girea 
by  the  clerk  ten  dsys  at  least  bef  me  the  first  court 
is  held. 

Hellob,  J. — "Mj  mind  has  fluctuated  mnoh 
during  the  progress  of  the  argument,  but  on 
the  whole  I  am  of  opinion  tuat  seotion  42 
is  directory,  and  that  this  valuation  list  was  in 
time.  It  was  intended  bv  the  Legislature  that 
the  valnaUon  list  should  be  made  up  m  time  for 
the  aasessmcut  sessions,  in  order  that  it  might  be 
discussed  there  whether  it  was  good  or  bad.  It 
has,  indeed,  been  very  plausibly  argued  before  us 
that  the  valuation  list  was  too  late,  on  the  ground 
that  certain  things  were  not  done.  But  on  the 
whole  I  think  that  these  arguments  ouf^ht  not  to 
prevail.  Hr.  Clarke's  clients  have  full  power  of 
appealing  to  sessions  on  the  merits  of  their  case, 
but  it  would  seem  as  if  they  appealed  i^atnst  the 
list  because  they  had  no  case  upon  toe  meritn. 
The  sessions  having  confirmed  tee  list,  the  only 
qnestion  for  us  is  whether  iu  is  bad  on  the  gronuu 
of  its  being  oot  of  time,  and  I  am  of  opinion  that 
it  is  not.  It  is,  I  think,  absurd  to  suppose  that 
the  Legislatare  could  have  intended  these  sections 
to  be  other  than  directory.  Perhaps,  however,  tlie 
Legislature  may  have  intended  that  if  a  party 
should  saSer  any  damage  by  the  delay  of  the  over- 
seers in  making  up  toe  list,  he  should  hare  a 
remedy  against  ^e  overseers  by  action. 

Lush,  J. — I  am  of  the  same  opinion.  In  onler 
to  interpret  sections  of  an  Act  of  Parliament  which 
require  certain  things  to  be  done  within  a  cerUiin 
time,  we  most  look  to  the  object  of  the  Act  in 
which  those  sections  occur.  Now  the  object  nf 
this  Valuation  Act  ia  clearly  to  secure  avaliiY 
tion  ol  property  every  p^^^gyg^eQig:^,^ 
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that  the  valaation  list  may  be  qnite  uniform.  It 
is,  therefore,  of  the  ntmost  importance  that  the 
Trhole  list  be  completed  every  five  years,  and  a 
maobiuery  is  provided  by  the  statute  for  bringing 
objectiona  and  hearing  appeals.  The  42nd  section 
is  framed  to  e£Eeot  this  porposc.  [The  learned 
jadge  read  the  section  and  proceeded.]  It 
apjieara  from  this  section  that  a  time  is  limited  for 
every  atage  of  the  process  tmtil  the  appeal  is 
arrived  at,  and  it  alao  appears  that  the  Lwulatnre 
contempU^ed  that  aU  the  stBgss  alioald  Iw  gone 
throngh  beTore  the  5th  April.  Next  in  order  we 
come  to  tbe  provision  for  certain  failures.  "If 
the  overseers,"  says  the  13th  section,  "foil  to 
transmit  the  required  valuation  list,"  the  com- 
mittee shall  appomt  some  person  to  make  a  valua- 
tion list.  The  aaseasment  committee,  therefore, 
have  power  to  intervene  and  to  fine  a  defaulting 
parish.  The  appeal  is  not  against  the  valuation 
list  as  a  whole,  but  against  a  particular  decision  of 
the  assessment  committee.  [The  learned  judge 
then  read  the  S5th  section,  and  proceeded.]  Mr. 
Clarke  says  that  before  the  words  "for  some 
parish,"  we  must  read  in  tbe  words  "  or  no  list 
signed  within  tbe  time  hereinbefore  mentioned." 
How  can  we  inaerfe  theae  words  f  I  think  not.  If 
the  L^jislatare  had  intended  the  insertion  of  raoh 
a  provision  it  wonld  have  been  inserted  expressly 
— especially  in  a  statute  of  this  kind,  which  is  by 
no  means  an  elliptical  one.  bat  is  rather  too  full  in 
ita  terms  than  otherwise.  Consider  too,  tbe  con- 
seqnences  of  reading  in  the  provision  suggested. 
All  the  delay  and  expense  of  making  a  fresh  list 
would  have  to  be  incurred.  I  cannot  think  that  tbe 
Ijegialatnre  ever  intended  such  a  consequence.  But 
then  it  is  asked—  what  is  to  be  done  if  the  overseers 
delay  so  lon^  as  to  deprive  a  party  of  his  power  to 
appeal.  This  would  be  a  defect  in  the  statute,  for 
which  it  wonld  be  for  tbe  Legislature  to  provide 
a  remedy,  bat  the  existence  of  such  a  defect 
cannot  make  the  statute  other  than  directoi^.  If, 
however,  a  party  be  deprived  of  his  appeal  by  the 
neglect  of  the  overseers,  it  may  well  be  that  those 
who  undertake  public  duties,  and  fail  in  than, 
would  be  liable  to  an  action  at  tiie  suit  of  tike  party 
aggrieved. 

Judgment  for  tka  re9pond0ai». 
Solicitors  for  tbe  appellants,  Poniife»  and  Co. 
Solicitors  tor  the   respondents.  Baker  and 

Naime. 


COUBT  OF  BAHKSUPTCT. 

(Before  tbe  Chief  Jvdsi.) 
ITonday,  Nov.  6  and  13. 
JB»  parte  Tee  Hauv ax  Jonti  Stock  B&skisg 
CoHTANT ;  Be  Abmitaob  ahd  Cohpast.  (a) 

Ouaraniee — Oetenaible  partner— Eeteaee  of—Proof 

—Delay. 

In  eoneideraiion  that  the  Halifax  Bank  would  open 
a  hanking  aeeonnt  with  A.  and  B.,  and  make 
advances  to  tkenit  B.  guaranteed  tlie  payment 
of  the  halanee,  which  upon  ike  ehting  of  tueh 
aeeount  elumld  be  due  to  the  hank  from  A.  and  B. 
mdhidiuilly  or  in  parfnerehi^  to  the  extent  of 
lOOOl  2fb  pairtnerehip  at  any  Ume  emieted  behoopn 
A.  and  B.,  hut  when  the  guaramiee  was  given,  B. 
represented  to  the  bank  that  he  was  a  partner 

(•)  Seportad     A.  A.  I>OBU.  Stq.,  BaoMtntJkw. 
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with  B.,  hut  did  not  ieith  hie  name  to  dieelotei. 

A.  traded  tinder  the  name  of  A.  andCo.for  aftonf 
two  years,  and  then  lecatne  bankrupt.  The  bank 
proved  against  A.'s  estate  for  the  whole  ameimf 
due  upon  the  halanee  of  aeeount,  Babsequetidf 

B.  paid  the  hank  lOOOI.  under  his  guarantee  and 
received  a  receipt  "in  discharge  of  aU  elaimr 
against  him  in  referenee  to  the  gwaraniee,  or  i% 
eonneefion  with  A.  and  Oo."  The  trustee  of  A'$ 
estate  having  rejected  the  proof  by  the  bank  itpoa 
<Ae  ground  ikai  the  releaee  to  B.  oiperated  olio  to- 
rdcm  A. : 

Held,  that  at  no  partnership  had  existed  hMvimt 
A.  and  B.,  and  no  right  of  contribution  which  A., 
could  enforee  agamtt      the  reieaee  of  B.  by  the- 
lank  did  not  operate  ae  a  reieaee  to  A. 
This  was  an  appeal  from  tbe  decision  of  the  Conn^ 
Court  Judge  of  Yorkshire  holden  at  Dewsbuir. 

In  Aug.  1870,  John  Armitage,  who  waa  then 
carrying  on  business  aa  a  woollen  manafikctonrr 
applied  to  the  Halifax  Joint  Stock  Banking  Cod- 

Eany  to  open  a  banking  account  with  them,  and  to 
ave  an  open  credit  tfae^'eon  to  the  extent  of  lOOOL, 
to  which  tbe  bank  consented  upon  his  giving' 
security.  Accordingly  on  the  23rd,  John  Smithies 
who  stated  to  the  bank  manager  that  he  was  a 
partner  with  John  Armitage  in  his  busines-s  bat 
particularly  wished  that  his  name  should  not  be 
disclosed,  executed  in  favour  of  the  bank  the 
following  docnment : 

In  ooBBidemtion  tbftt  you  will  open  a  banlring  aeoomit 
with  John  Armitage  and  John  Smithies,  of  fitadfocd. 
road,  Detrsbury,  and  make  advanoes  to  them  and  pT» 
credit  to  them  by  disooontisfr  bills  or  otherwise,  I  hsribj 
guarantee  the  parment  of  tiie  balaaoe  vhioh  mttj  on  fw 
oloaii»f  of  such  account  be  or  become  doe  to  jot  tnm  Ilia 
said  John  Armitage  and  John  SmithiM,  indiVidiiallj  cr  is 
partnership  with  any  other  person  or  persons,  to  flts 
extent  of  lOOOI.  ;  and  I  agree  that  in  default  fA  payment 
of  thebslanes  dneon  tbe  said  banking  aooonnt  by  the  Hid 
John  Armitage  and  John  Smlthiea,  yoa  shall  be  at  Iflw^ 
if  yoa  shall  think  fit,  to  reoave  and  idaca  to  the  <sn& 
of  snohaocoont  all  snchmonm,  iriiemr  hi  the  shapsdf 
p^ments,  oompoeitions,  divl^ids,  or  otherwlM,  as  isv 
M  reoovered  from  the  said  John  Arndtage  sad  Jon 
SmithlM,  or  from  thdr  estate  or  from  any  ooDatsirt 
Bftonrities  ;  and  after  giving  credit  for  the  same  ttebalsaas 
that  -aa^  then  renuun  shall  be  recoverable  ondsr  Hut 
goacantee,  and  aayliabilitias  joaahaUba  oadsr  byiMMSi 
of  yonr  having  put  yoar  names  to  any  billa  or  in  aiv«V. 
gnaraateed  tlie  same  for  the  said  John  Aruifage  aaa 
John  Smithies,  may  he  reckoned  an  part  of  snch  hslsawst 
notwithstanding  snch  liabilities  ma;  be  oatstuidingat 
tiie  elosing  of  t£«  aooonnt.  ....  And  this  gaanatss  ■■ 
to  extend  to  the  boase  or  firm  of  Joha  Amdtus  sad 
John  Smltiifes,  as  John  Annitsge  and  Co.,  of  wxea- 
erer  it  may  e<nulst." 

On  tbe  %b  Oct.  1870,  a  simihr  gnumnieaina 
executed  by  Joseph  Smithies  to  secare  the  rwa^ 
ment  to  the  bank  of  any  balance  dne  to  them  noni 
John  Armitage  and  Co.  to  tbe  extent  of  20001. 

On  tbe  11th  Nov.  1872,  John  Armlb^  alooe 
filed  a  liquidation  petition  describing  himsslf  at 
trading  under  the  style  or  firm  of  **  John  Armitigi 
and  Co."  The  first  meeting  of  the  eraditors  wu 
held  on  the  4th  Sec-,  whan  reaolntions  for  liqni* 
dation  by  arrangement  were  doly  passed,  sad 
Joseph  Good  waa  appointed  tmst-ee,  with  a  c«b* 
mittee  of  inspection,  and  John  Armitage  reoeire^ 
his  discharge.  The  bank  tendered  a  proirf  ft^ 
4229f.  7«.,  to  which  no  objection  was  nused. 

On  tbe  2nd  May  1873,  the  bank  issued  a  writ 
against  John  Smithies  alone  to  recover  the  snra  of 
56592.  16«.  Zd.,  he  having  disputed  that  his  liahitity 
under  the  guarantee  extend^r-beyond  lOOOL,  the 
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On  (he  27tih  Jane.  John  Smttbiea  filed  b  bill  in 
Chancery  against  ttw  bank  fbr  an  injanotion  to 
Niteiin  the  farther  proseoation  of  the  action,  and 
pnyed  that  the  gaaranbae  might  be  delivered  ap 
to  n  oan called  or  i^faenrise  rectified  aooording  to 
Ibe  erne  intention  f>f  Ab  parties.  The  bill  denied 
tibe  partnership  and  charged  fraod.  The  conrt 
granted  an  ii^onotion  opon  terms  that  the  plain- 
bff  paid  the  sum  claimed  into  court,  whiofa  he  did. 
On  the  16th  Sept.  a  compromiae  of  the  action  was 
entered  into  between  John  Smifebier  uid  the  bank, 
^  which  the  bank  oonamted  to  take  from  John 
Bmithies  the  sam  of  281BL  9b.,  part  of  the  moneys 
to  ooort,  in  satisfnction  of  their  claim  against  John 
ind  Joseph  Smithies,  although  the  latter  was  not 
h  delandant  in  the  action.  The  foUowtng  recmpt 
ligoed  W  the  bank  manager  waa,  mtUatii  nuUeMdu, 
mdcrsed  upon  eacb  gnarantee;  "Beonved  this 
UHh  BtpL  1873,  from  Hxb  within  named  Jciax 
Smithies  the  som  cf  lOOOL,  being  the  amoant  of 
Ae  within  gnancnte^  and  in  dischar^  of  all  claims 
l^ainst  him  in  reCerenoe  thereto,  or  m  ommection 
nth  John  Armitege  and  Co." 

On  the  1st  Sept.  the  bank  tendered  to  Joseph 
3ood  a  farther  pnxA  agasnst  Jdm  Armitage's 
state  for  1430L  9t.  Sd. 

Fending  these  proceedings  tika  othcir  creditors 
iDspectins,  althoogh  there  was  no  aotnal  proof, 
hat  a  partnerBhip  really  existed  between  John 
Lnniti^  and  some  otber  peraons,  the  committee 
it  inspeoCioo  by  a  resolution  dated  the  18th  Dec, 
oatractad  their  Bolioitor  to  investigate  the  matter. 

On  ^0  2Sth  Aug.  1874  an  action  of  Jubb  t. 
imitkiea  waa  oomnienoed  by  the  commibtee  of 
uapesUun  agaiiiBt  John  and  Joaeph  SmithieB  to 
eoDW  the  earn  dt  SSL  St.  2d.  wi&  the  olqeat  of 
fforing  the  partaership.  The  action  oaine  on  ftv 
rial  on  the  Srd  Ang.  1875,  bnt  waa  oompromised 
7  Measrs.  Smithies  paying  2000Z.  to  the  trnstee 
mdar  the  liqaidation,  and  6001.  to  the  plaintiffs 
DT  00^  the  said  snm  of  2000L  to  be  distribated 
mongat  the  creditore  of  John  Armitage  on  their 
igning  a  pohaao  to  Aa  Heasrs.  Smithiae,  whioh 
Mv  all  did  except  the  bank,  who  w«re  not  aetod 

B  do  BO. 

It  appeared  from  tiie  evidence  addnoad  at  the 
rial  that  the  tmstee  and  committee  o£  inspection 
saarned  for  'the  first  time  the  precise  terms  npon 
Hbioh  Ab  action  by  the  bank  against  John  Smithies 
laa  settled.  In  Dec.  following  the  tmstee  gave 
otioe  to  the  bank  that  the  prm&  aent  in  in  1872 
nd  1874  were  rmeoted  npon  the  gronnd  tibat  the 
Bo^ita  endoraad  on  Ab  ^nanntoes  showed  that 
hey  were  intended  to  be  m  fall  dist^iai^  of  the 
niuc's  clnima  againat  John  and  Joseph  Smithiea 
nd  the  estate  of  the  debtor,  and  that  the  settle- 
■ent  of  the  16tfa  Sept  1873  with  Hessra.  Smithiea 
a  echpartners  with  Ihe  debtor,  operated  as  a 
deaae  of  any  claim  they  had  againat  the  debtor, 
Msmvdh  as  the  xdsase  of  one  of  two  partners 
wa  a  rakase  of  ail  as  well  as  a  release  of  all  the 
state.  On  Ao  other  hand  it  waa  contended  that 
tie  delOT  of  the  tmstee  in  not  rejecting  the  proofe 
Kriier  tmm  Dec.  1875,  amoanted  to  an  admission 
I  the  debt  under  Ab  72nd  Bankmptoy  Balra 
^0,  and  that  the  point  was  oorered  by  Ea  parte 
:«m«;  re  Ptutned^  (L.  Ben.  9  Gh.  App.  383 ;  SO 
■.TTb^N-S.  lOd). 

On  the  13th  Jwbf  1876.  tbe  bank  of^ied  to  the 
kmnly  Conrt  for  an  order  directing  the  tniatee 
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to  admit  the  proofs,  and  Ass  application  was  dia- 
miased  with  oosta. 

The  bulk  therenpon  appealed. 

J)e  Chat,  Q.C.  and  WeH  appeared  for  the  appel- 
lanta. — lliw  ocmtended  tbat  the  tmstee  was 
|n<aolnded  from  objecting  to  the  proofs  by  lus 
own  laches,  and  cited  porta  JSamp  (L.  B^.  9 
Gh.  App.  882  ;  30  L.  T.  Bep.  N.  S.  109)  in  sapporb 
of  that  ccmtention.  The  release  endoraed  npon 
the  gnarantee  waa  aimply  equivalent  to  an  nndor- 
taking  not  to  sne  Smithiea  for  the  debta  of 
tbe  firm.  The  rale  that  a  release  of  one  partner 
for  a  partnership  debt  operates  as  a  release  to  all 
the  partners  did  not  apply  to  oases  where  a 
partnership  never  actually  existed.  In  the  present 
oaae  there  was  no  partnership  at  any  time  either 
in  foot  or  by  deed,  no  holding  out  to  any  of  the 
creditors  that  Smil^ies  was  a  partner,  bat  only  an 
ostensible  partnership  quoad  the  bank,  and 
bank  in  releaaing  Snuthiea  in  no  way  had  wuved 
their  righta  againtit  Armitage.   They  referred  to 

jg^rA  T.  WakeJUld,  IS  Q.  B.  Ban.  S88 ; 

Wmtten  v.  BmUh,  3  B.  A  Ad.  Stt ; 

iVtea  T.  Barter,  4  KU.  *  BL  760. 

Witulow,  Q.O.  and  S.  Cooper  WiUi»  appaand 
for  Ae  tmatee.— The eridenoe  of  tbe  bank  inniiagiii 
olearlj]  proved  a  partoership,  which,  after  tbe 
litigation  tbat  had  taken  place,  oonld  not  now  be 
disputed,  and  the  bank  could  not  now  say  that 
there  waa  only  an  ostensible  partnership.  ?aiv 
tber,  the  receipt  contained  no  reservation  of 
any  ri^t  to  bob  Armitage,  as  in  ^i^r^  t.  WaJeefiM 
(sup.),  and  where  no  aach  reaervation  waa  made,  a 
release  of  one  of  two  joint  debtors  was  a  release  to 
both.  Here  the  release  waa  moat  express  and  fall 
in  its  torma,  and  dtaoharged  Smitnies  from  all 
debts  oa  aoeooct  of  the  firm  n£  Armitage  and 
Company,  and  theiefora  it  cparated  as  a  di«dHB|ge 
to  both. 

XieholMn  T.  KmU.  4  A  A  1. 675 ; 
Ex  parU  SlaUr,  6  Tae.  140. 
De  wx,  Q.C.,  in  reply, 

The  Chibf  Jubob. — The  appeal  in  this  case  is 
bron^t  by  the  Halifax  Banking  Company  againat 
an  order  made  by  the  learned  judge  of  the  County 
Court  of  Torkshire,  upon  a>  motion  made  by  the 
company,  in  which  they  complained  of  the  r^eo- 
tion  by  the  tmstee  in  liqaidation  of  proofs 
which  they  had  made,  and  by  which  motion  Aef 
asked  for  an  order  npon  the  tmstee  for  payment 
of  the  dividends  npon  their  proofa.  By  toe  order 
oomplained  of  their  motion  was  dismissed  with 
ooats.  The  hearing  of  the  motion  seems  to  have 
oecnpied  some  oonsiderablB  time,  which  was  ooea- 
sioned  by  tbe  diaooaaion  of  a  vsrie^  of  topics, 
and  a  lengthened  statemmt  of  faots,  peniapa 
indispensable,  considering  the  period  which  had 
elapsed  since  the  oommeneement  of  the  Uqnidft* 
iicm  and  the  tnnsaotiims  which  have  atiioB  ananedt 
The  qoeation  to  be  decided  aeems,  however,  in 
itself,  reasonably  simple,  and  is  whether  or  not 
tba  banking  company  baa  forfeited  or  released  s 
debt,  which  aa  to  its  nature  and  amoant  is  wholly 
nndispnted,  by  reaaon  of  their  having  relaaaed  a 
person  who  waa  indebted  to  them  }ointiy  with 
the  liquidating  debtor.  The  very  clear  and  full 
narrative  of  the  facts,  which  is  contained  m  the 
oopy  of  his  hononr's  jodgoMBt,  wit^  whirA  I  have 
been  furnished,  enables  me,  by  referring  to  it,  to 
state  all  ^at  is  material  for  toe  determination  of 
the  question  before  ne.  [Bm  Lonnaiiir  Am  fally 
stated  the  facts  and  ooutinned.]  The  M^teatiaa 
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oC  the  trai*tee  under  thosio  circrimatnncea  vms 
that  a  {.urtitt'i-'-liip  hnii  txiKitd  l)OLv\con  John 
Armitagi:  'ir-  1  Julm  Siniihie;*.  HuH  itiHt  r.lin  terms 
of  the  receipt  givmi  \>y  the  butikiiig  cunipany  to 
John  Smithies  amoanted  to  a  release  of  the  joint 
debt,  and  that  the  right  to  prore  against  the  estate 
of  John  Armitage,  one  of  the  joint  debtors,  had 
become  thereby  forfeited.  The  learned  jadge 
appears  to  hare  adopted  this  view  of  the  case,  and 
to  have  held  that  Armitage  and  Smithies  were 
partners,  and,  overraling  the  objection  of  the 
appeUants  foanded  upon  the  length  of  time  which 
luM  elapsed  since  the  proofs  had  been  admitted 
withoot  dispute,  he  dismissed  the  appdlant's 
motion  with  costs,  upon  the  ground  that  the 
appellants,  by  releasing  one  of  the  partners,  had 
lost  their  right  of  recourse  a^nst  the  estate  of 
the  other.  Now,  after  considering  the  facts  as 
they  appear  in  evidence  and  are  admitted,  I  must 
say  that  I  am  nnable  to  concnr  in  the  judgment 
which  has  been  pronoanced.  John  Armitage  and 
John  Smithies  nave  each  of  them  deposed  that 
de  fado  there  was  no  partnership  at  any  time  be- 
tween them,  and  their  statementB  are  in  no  resptfct 
contradicted.  The  condoct  of  the  tmstee  and 
oonunittee  of  inspection  corroborate  the  fact  so 
stated.  If  there  bad  been  such  a  partnership,  it 
would  have  been  the  dut^  of  the  trustee  to  keep 
distinoi  aoconuts  of  the  jomt  estate  fif  the  partner- 
ship which  came  to  his  hands,  and  of  Armitage's 
Hparate  estate,  aud  to  have  administered  those 
estates  according  to  the  rights  of  the  sereral  cre- 
ditors. It  does  not  appear  that  he  did  anything 
of  the  kind.  It  seems  that  he  and  the  committee 
of  inspection  had  a  notion  from  the  beginning  that 
Smithies  was  jointly  liable  with  Armitage  in 
respect  of  some,  if  not  all,  of  the  debts  which 
were  admitted  to  proof.  That  Smithies  was  so 
liable  to  the  banking  company,  althoQgh  he  was 
no  partner,  does  not  admit  of  doubt;  but  until 
three  years  after  the  liquidation  petition  was  filed, 
the  truRtee  toolc  no  steps  to  enforce  any  right 
against  Smithies,  and  when  he  did  at  length,  oy 
means  of  the  action  in  the  name  of  Jubh  v.  Bmilhica, 
that  action  was  compromised  in  the  manner  before 
stated,  thereby  obtaining  from  SmiUiies  a  sum 
which  was  carried  to  the  estate  of  Armitage.  If, 
then,  the  case  wholly  depended  upon  the  point 
arising  out  of  the  delay  of  the  trustee,  I  shomd  be 
of  opmion  that  the  case  was  governed  by  the 
observation  and  the  decisions  of  the  Court  of 
Appeal  in  Ex  parte  Ketnpt  re  'Ruasell,  uhi  rap., 
and  I  think  it  would  be  not  only  at  variance 
with  that  explicit  decision,  but  would  be  a  moat 
dangerous  relaxation  of  the  rules,  and  the  course 
prooedure  in  bankruptcy,  to  permit  trustees  to 
delay  the  performance  of  that  which  they  must 
know  to  be  their  plain  duty,  upon  the  ground 
alleged  by  them  that  they  had  no  sufficient  informa- 
tion  upon  which  they  could  proceed.  They  might, 
by  examination  of  Armitage  and  Smithies,  and  of 
the  manager  of  the  ban^  and  by  other  means, 
hare  satisfied  themselves  of  the  tmth  of  the  case. 
X  am  nnwilling,  however,  to  dispose  of  the  appeal 
before  me  upon  that  §^nnd. 

If  or  have  I  thought  it  necessanr  to  entertun  the 
appellants'  objection,  althongh  I  think  it  is  well 
Ibnnded,  that  tnetrusteeonght,  if  bethought  he  bad 
any  gronndfor  disputing  the  proofs,  to  have  applied 
fwan  order  to  espunfi:e.  I  therefore  suggested  to 
the  appeUants  that  it  would  be  better  to  proceed 
np(m  the  materials  which  were  before  the  judge  (tf 


the  County  Goirt,  inasmuch  as  their  success  upon 
the  objection,  which  is  technical  merely,  irould 
only  lead  to  farther  delay  and  expense,  witfaoat 
determining  the  real  question  betweeoi  ths 
parties,  and  on  both  sides  this  suggestion  has 
been  adopted. 

The  real  question  then  is  whether  or  not 
the  appellants  have  lost  dieir  right  to  main- 
tain tbe  proofs  by  reason  of  the  receipt  which 
was  given  to  John  Smithies  upon  the  bank- 
ing oom|»ny  receiving  the  sums  which  wars 
paid  bynim  in  Sept.  1873.  In'conudering  that 
question  I  cannot  adopt  the  oonolttuom  that  Wf 
partnership  existed.  A  partnership  can  only  be 
lormed  by  oontniot  between  the  parties,  the  mb- 
•snstM  is  indispenable.    I  find  it  in  this  oue 
proved  that  there  was  no  such  consensus.  Tbit 
Armitage  and   Smithies   had   oonten^ated  a 
puinership  may  be  taken  as  established  by  ths 
evidence  of  ULr.  Fisher,  but  tiiat  they  ever  carried 
that  intention  into  effect,  or  what  were  its  terms, 
in  what  shares,  or  for  what  duration,  there  is  not 
only  no  evidence,  but  there  is  no  statemmt  or 
explanation  applicable  to  tbe  subject.   That  th^ 
contracted  joint  liabilities  is  clear  beyond  doubt, 
but  the  difference  between  a  partnership  proper 
and  such  representation  or  dealing  ae  would  make 
a  man  jointly  liable  with  another  is  palpable.  In 
the  oi»  cose,  no  matter  what  was  tne  extent  or 
natore  of  his  interest,  he  is  liabla  without  limit  or 
qnalifloation  to  all  the  creditors  of  the  partiunfatpb 
£1  the  other,  he  is  liable  to  all  the  persons  im 
may  bare  given  credit  to  his  representations,  or 
may  have  acted  in  the  belief  occasioned  hj  hit 
conduct  that  he  was  a  partner.   In  the  one  cms 
he  is  a  principal  debtor ;  in  the  other  he  is  oolr 
liable  as  between  himself  and  the  person  witt 
whom  he  has  permitted  his  name  to  be  nsed,  or 
bis  credit  to  be  engaged  in  the  character  of  surety 
merely,  and  no  action  for  contribution  coold 
possibly  arise.   In  the  judgment  appealed  agaiost 
this  distinction  has  not  been  dbserved,  and  yet,  si 
it  appears  to  me,  it  is  of  essential  importance  in 
considering  the  ^eot  of  what  bos  been  called  a 
release  of  a  joint  debt.  Kow,  in  point  of  law,  it  is 
not  to  be  disputed  that  a  release  to  one  of  seferal 
joint  debtors  releases  them  all.  The  cass  d 
NiehQlam  v.  JSeinU  relerred  to  in  tiie  arga- 
ment  before  me  is  one  of  the  many  inatanoBS  in 
which  this  rule  of  law  has  been  applied,  and  tiw 
reason  upon  which  the  rule  is  foiu^ed  is  as  desr 
and  as  pl^n  as  tbe  role  itself.   It  is  to  preveat 
circuity  of  action,  inaamnch  as,  if  the  debtor 
released  were  atill  liable  to  an  action  of  contribu- 
tion by  his  co-debtor,  who  had  been  sned  and  had 
paid,  he  would  not  be  released  {North  v.  WakefiM 
13  Q.  B.  541).   But  this  principle  has  no  applica- 
tion to  tbe  present  case,  for  Armitage  bong 
released  by  the  resolution  of  the  creditors  fromsfi 
his  debts  could  neither  sue  himself,  nor  oonld  his 
trustee  sue  on  his  behalf  even  if  tbe  supposed 
partnership  had  existed,  althongh  the  rigia  of  the 
joint  creditors  against  the  other  jont  dd)tsr 
would  be  nnaffeoted  by  tbe  bankmptpy :  (sect 
Bankruptcy  Act  1869.)  Bat  althonsh  the  mMnl 
rule  as  to  releases  given  to  joint  deMora,  wnethsr 
partners  or  not,  is  as  I  haTO  stated,  each  partioolsr 
release  is  to  be  constmed  acccwding  to  ^e  plain 
intention  of  the  parties  {WoMertr.  Aia«lA,2  B.«  Ad. 
887).   Now  what  was  the  maiufest  intentim  oftbe 
parUfis  hereP  The  banking  company  had  proved 
against  Amitage's  estate  nr  the  whole  amomtol 
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tin  debt,  and  this  proof  had  been  admitted,  and 
innitage  was  by  resolution  of  the  creditorg  dis- 
chtrged.  The  bank  was  content  to  aocept  from 
gmitnies,  and  Smithies  was  willing  to  pay,  lOOOI., 
the  amount  mentioned  in  the  agreement.  The 
T^ity  and  effect  of  that  agreement  was  the 
■idnMt  of  litigation  between  the  bank  and  Smithies. 
Witboat  adverting  to  the  grounds  alleged  by 
Smithies  in  his  bill  of  complaint,  and  upon 
which  he  founded  bik  title  to  reii^,  it  cannot  be 
disputed  that  the  construotion  of  the  instrument 
ittw  was  open  to  question,  althongh,  even  if  it 
mreto  be  readonly  as  a  seonrity  limited  to  lOOOZ., 
Ae  repTeeeDtakioiA  made  by  SmithioB  to  the  bank 
iDaiiB|ger  might  establish  as  agtunst  Smithies  a 
liability  jointly  with  Armitage  for  the  whole 
balaace  due  upon  the  banking  account.  These 
qnestioiis  between  them  beinj;  open,  the  bank 
bsring  proved  agtunst  Armitage,  and,  having 
released  him,  are  content  to  take  from  Smithies 
the  whole  amount  mentioned  in  the  agreement  in 
foil  diecharge  of  all  that  they  oonld  claim  against 
him.  It  would,  in  my  camion,  to  use  the  words  of 
the  Lord  Chief  Justice  in  Wattera  t.  Smith,  be  con- 
trary to  the  intention  of  the  parties,  and,  wholly 
nnjast  to  hold  thab  in  the  existing  circumstances 
it  was  the  intention  of  the  banking  conipany  to  do 
ihore  than  to  limit  tiieir  claim  agunst  Smithies  to 
the  lOOOI.  mentioned  in  the  agreement,  and  upon 
nouving  that  sum,  to  fi)r^;o  any  further  claim  ae 
against  him  in  respect  ofany  liability  he  might  be 
imder,  or  that  the  intention  of  Smithies  was  to  do 
any  more  Uian  to  give  up  his  contention  as  to  the 
agreement  to  set  aside  which  he  had  filed  his  bill, 
npon  conation  that  the  bank  would  undertake  not  to 
me  him  in  respect  of  any  claim  arising  out  of  their 
de^ngH  with  John  .^jmitage  and  C".  I  am, 
tiierefore,  of  opinion  that  the  order  of  t.  Oounty 
Court  judge  ought  to  be  discharged,  and  that  an 
Order  ought  now  to  be  made  upon  the  trustee  for 
payment  of  the  dividends  upon  the  two  proofs 
which  have  been  admitted,  and  that  the  costs  of 
the  appellant,  as  well  as  in  the  County  Court  as 
tt  this  appeal,  should  be  paid  by  the  trustee. 
Solicitors  for  the  appellants,  Layton  and  Jaques, 
Solicitor  for  the  respondent,  C.  Walker. 


Monday^  Nov.  13. 
(Before  the  Ohhf  Jusei.)  • 
Ex  pitrie  Wilkes  ;  Be  IiEWXB.(a) 
Trmtee — Charge  on  inui  fund  in  favour  of-^ub- 

tequent  ineum^a/neer — Notice — Priorit-)^- 
A  inuUe  toho  Mnueifhoi  a  valid  eharge  woon  ihe 
trust  funds  is  not  oi  a  general  rule  Imnd,  on 
receiving  notice  from  a  eubeegueni  ineambrmcer, 
to  dieclose  the  ^eietenee  ofhia  charge' 
This  was  an  appeal  from  ute  decision  of  tJie  judge 
tt  the  Conniy  Ooucti  of  Devon  holden  at  East 
Stonehouse. 

On  the  15th  July  1875.  Edwin  Wilkes  and 
Ward  At  lias  were  appointed  joint  receivers  by 
an  order  of  the  Court  of  C^mcery  in  a  suit  of 
Jieed  r.  Icwcr,  being  ^  sniPinatituted  for  the 
disBolntion  of  the  partnership  then  existing 
between  George  Palmer  Beed  and  George  Lewer ; 
and  it  was  ordered  that ,  after  paying  the  debts  of  the 
firm  and  the  costs  of  suit,  they  DiouM  pay  the  residue 

the  moneys  received  by  theul  to  G-eorge  Lewer 

to    (•)  B«partod  Ijj  A.  JL  Pokia,  Esq.,  BMrirtif-at^w. 
Tfll.  XXZT.,K.  8,898. 
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and  George  Palmer  Beed,  according  to  their  re- 
speotive  interests  in  the  partnership. 

On  rhe  6th  Sept.,  George  Lewer,  who  was  then 
carrying  on  business  as  a  brewer  and  Vine 
mere,  ant  in  Plymouth,  gave  to  Edwin  Wilkes  the 
following  order  to  secure  to  him  the  repayment  of 
69  71.  Is.  lid.,  and  interest  in  respecc  of  moneys 
w  uich  had  been  advanced  by  him  to  George  Lewer : 

To  MflMn.  W.  W.  A^Iiaa  and  Wilkes. 

IU»d  y.  Lewer,  in  Chanoei7. 
I  hereby  ftothoriw  you  to  pay  to  Mr.  'Wilkes,  of  2% 
CoQiteiuQ'-BtTeet,  the  smonst  dae  to  me  for  goo&e  svp* 
plied  in  the  above  flsfaite  for  whioh  his  receipt  will  Le  a 
Buffioient  diechftrge. 

On  the  18th  Sept.,  George  Lewer,  being  pressed 
by  a  firm  of  Garrard  and  Bartram,  creditors  of  his 
to  a  considerable  amount*  gave  them  the  follow- 
order: 

To  Ur.  Edwin  Wilkes. 

Rted  V.  Lewer. 
I  hereby  auihorise  and  request  yon  to  pay  the  hahooB 
of  money  due  to  me  'or; goods  supplied  in  the  above 
ORtate,  which  I  estimate  at  between  500i.  and  8001.  to 
llssara.  Ganard  Md  Baxtram  of  Bristol,  wine  merohaQts, 
whose  reo^t  shall  ha  a  suffident  dt8<marge  to  you  for 
tbeaaow. 

Edwin  Wilkes  accepted  the  notice  of  the  above 
ord^r  In  the  following  tejms : 

I  neoept  the  above  order,  and  undertake  to  pay  the 
balunoe  collected  by  me  in  the  abore  estate,  and'  due  to 
yon  for  goods  snppued.  to  Mesaia.  Qanard  and  Bartram, 
of  Bristol,  wine  merdhants.  I  eetimate  the  balanoe  ai 
about  mi. 

upon  the  occasion  of  their  giving  Edwin  Wilkes 
notico  of  their  charge*  Messrs.  Garrard  and  Bar- 
tram mode  no  inqniries  of  him  whether  there 
were  any  ot^er  incnmbranoes  npon  the  fund,  nor 
did  he  inform  them  of  his  own  onarge. 

In  Deo.  1875,  Edwin  Wilkes,  with  the  assent  of 
W.  Arlias,  applied  4001.,  part  fk  the  mon^s  in  his 
h  Tids  as  reoeiver,  in  put  satisfaction  of  his  own 
chili-go. 

On  the  4tfa  Feb.  1876  George  Lewer  filed  a- 
liquidation  petition,  but  the  proceedings  fell 
through.   In  March  following  he  was  adjudicated 
bankrupt,  and  a  trustee  was  appointed.   On  the 
Aug.  the  County  Court  Judge,  upon  the  ap- 
pjpation  of  Messrs.  Garrard  and  Bartram,  ordered 
.l|awin  Lewer  to  pay  over  to  them  the  4C)0{.  which 
!|pQ  had  retained,  upon  the  ground  that  he  ought 
^o  have  disclosed  to  them  his  charge  at  the  time 
he  accepted  the  notice  of  their  charge,  and  that  by 
not  doing  so  he  had  lost  his  priority. 

Against  this  order  E.  Wilkes  appealed. 

Dti  Qex,  Q.C.  and  Finlay  Knight  for  the  appol' 
lant,  contended  that  it  was  a  simple  question  of 
priorities,  and  that  the  ap|>6llant  had  done  nothidg 
to  forfeit  his  right  to  pay  himself  oat'of  the  mon^« 
in  his  hanis  before  jwying  over  anything  to 
Garrard  and  Bartram.  Me  undertook  only  to  pay 
over  the  "  balance,"  Uiat  is,  the  balance  remaining 
aftei  all  deductions  had  been  made.  No  inquiries 
were  made  of  him,  and  it  -was  not  incumbent  upon 
him  to  tell  them  of  his  charge:  They  referred  to 
Stephene  v.  Venablee  No.  1  (30  Beav.  625). 

Bu  :burgh,  Q.C.  and  Henderson  appeared  for  tho 
respundent. — The  conduct  of  the  appellant  had 
been  moat  negligent,  if  not  fraudulent.  He  pre- 
pared the  several  documents  himself,  which  they 
coDteiided  they  were  entitled  to  read  strictly 
agtuii  )C  him.  The  word  "  balance  "  meutioood 
there^  1  was  misleading.  It  in  fact  meant  the 
bahuitj  of  account  coming  to  bis  hands  aa  tho 
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receivei'  in  the  Ctienceiy  snifc  before  dedncting 
any  charges.  At  any  rate,  as  soon  aa  he  knew 
that  their  clients  were  to  have  a  charge  upon  the 
fund,  it  was  bis  dat;^  to  inform  them  of  his  own 
chaise ;  and  not  having  done  so,  his  charge  ought 
to  be  postponed  in  favoor  of  the  respondents. 

Beregfbrd,  for  the  trastee  who  lud  been  Bexred 
wiUi  the  notice  of  appeal,  asked  for  hia  costs. 

The  Cniz?  Jcdge. — The  case  is  not  without 
difficulty.  It  is  not  disputed  that  on  the  6th 
Sept.  the  appellant  had  a  good  security.  Then 
upon  the  IOlu  Sept.  is  presented  to  him  the  order 
in  favonr  of  the  respondents,  which  he  accepts, 
and  undertakes  "  to  pay  the  balance  collected  by 
me  in  the  above  estate."  The  only  question 
therefore  is,  whether  it  was  incumbent  upon  the 
appellant  to  explaiu  to  the  respondents  that  be 
himself  held  a  prior  charge,  because  "  balance" 
in  my  opinion  mosb  be  taken  to  mean  the  balance 
that  is  left  after  dednctiug  ererything  that  ia  to 
come  out  of  the  moneys  to  be  received  by  him. 
I  know  of  no  authority  for  the  proposition  that  a 
mortgagee  is  bound  when  a  second  mortgagee 
gives  hun  notice  of  his  charge  to  disclose  a  prior 
charge.  Unless  some  such  duty  was  incumbent 
upon  Wilkes,  how  can  I  postpone  him  P  There 
was  no  persuasion  on  his  part.  The  sole  question 
therefore  it,  whethnr  it  waa  the  duty  of  the  appel- 
lant to  oommunicatie  to  the  reBponaentii  tiie  exia- 
tenoe  tA  his  duirge  when  ijaey  gave  him  notice  of 
theirB.  That  is  the  whole  case.  I  do  not  find 
that  it  was  his  duty  to  disclose  his  own  charge  to 
the  SACond  incombrancerB.  I  am  of  opinion, 
therefore,  that  the  order  appealed  against  cannot 
be  sustained.  It  most  be  discharged,  but  the 
appellant  has  sailed  so  close  to  the  wind*  that  I 
will  give  him  no  costs  of  this  appeaL  The  trustee 
will  have  his  oosts  out  of  tiia  estate^ 

Stdioitor  for  appellant,  Ftford,  Oro»d«r,  and  Co. 

StdicitcHr  for  respondentB,  J,  PdUngiU. 


Mondcuft  SToff.  13. 
(Before  the  Csnx  Jimoi.) 
parte  Thb  Govb&nobs  or  Odiham  School* 
Be  Kbwhan  jlsd  Sou.  (a) 
BwJding  contract— Liquidated  daanagee — Penalty 

—Proof— The  Banhniptey  Act  1869,  aa.  23,  31. 
N.  and  Son,  in  April  1875,  contrajeted  toiih  the 
govemore  of  a  acJiool  to  huHd  and  complete  a 
eckoothouse  by  the  Slat  Dec  foUotoing.  The  eon- 
tract  contained  a  variety  of  afipidaiione,  with 
remediea  for  the  breach  of  them,  and  condud^ 
viiih  a  eunue,  that  if  in  eaae  tJie  contract  waa 
not  in  aU  tlwngt  dtUy  performed  by  N.,  he  ehould 
pay  to  (he  govemore  lOOOI.  at  Uguidated 
demagea. 

N.  failed  before  the  Zlat  Dee.,  and  hie  trustee  in 

banhniptey  repudiated  the  contract  : 
Hdd,  that  the  turn  of  lOOOI.  woe  liquidated  damages 

and  not  a  penalty,  and  that  toe  govemora  were 

entitled  to  prove  for  the  amount  without  showing 

any  damage. 

Tais  waa  an  appeal  from  the  dedsion  of  the  judge 
of  the  County  Conrt  of  Eampafaire,  holdtn  at 
'Winchester. 

On  the  20th  April  1875,  Henry  Newman  and 
Samuel  ^Newmim,  carrying  on  business  in  copart- 
nership at  Winchester,  aa  masons  and  builders, 


U)  BarorMa  igA,A,  D»au.  SKt  BKdsti»ae-I«w. 


under  the  style  of  Newman  and  Son,  entered  into 
a  written  contract  with  the  Grovemors  of  tiia 
Odiham  Sndowed  School  for  the  ereotion  of  nnr 
achocd  buildii^  and  a  master'a  reiddenoa  fiir  tht 
aaid  school  for  the  sum  of  32901.,  in  aoooidtaoa 
witli  certain  plana  and  a  apeoifioation.  ^le  ooh 
tract  was  to  be  completed  and  the  buildii^  wen 
to  be  delivered  up,  cleared  of  all  scaffoldiiifi, 
rubbish,  and  other  impediments,  on  or  befwe  wa 
25th  Dec  1875,  and  in  default  thereof,  "  the  oob- 
tractors  were  to  forfeit  and  pay  to  the  govemon 
the  sum  of  lOZ.  for  every  week  after  that  date 
during  whidi  the  works  sould  remain  anfinisbed 
and  not  delivered  up."  The  porchaae-money  mt 
to  be  paid  by  instalments.  The  contract  contunad 
Tarions  building  clauses,  giving  the  govomors 
remedies  in  the  event  of  any  breach  of  ^e  saan, 
and  concluded  with  the  following  clause:  "  that  in 
caee  this  contract  be  not  iu  all  things  duly  per- 
formed by  the  said  oontraotors,  thc^  shall  pay  to 
the  smd  govemara  the  sum  of  lOOOt,  aa  and  for 
liquidated  damages.*' 

The  performanoe  of  tiia  oonbtaol  waa  aeeozed  bf 
the  contractors  and  two  aoretiea  in  the  penal  sna 
of  20001. 

The  works  were  commenced  aad  carried  ou  by 
the  contractors  until  the  5th  Nov.  1875,  when  Uwy 
filed  a  liquidation  petitiim.  Previously  to  this  data 
they  had  received  from  the  govomors  15001.  oa 
account  of  the  works  done  under  the  contract. 

The  wwka  were  carried  on  by  the  tmsteea  under 
the  liquidation  until  the  31st  Deo.  1875,  whoi  tb^ 
became  entitled,  under  the  architect's  certificate, 
to  a  farther  sum  of  5001.  on  account  of  the  con- 
tract, which  was  accordingly  paid. 

On  the  6th  Jan.  1876,  toe  trustees  gave  notitt 
of  their  intention  to  abandon  the  cont3*act  to  the 
governors,  who  thereupon  entered  into  an  "t- 
rangement  with  the  sureties  for  the  completion  of 
the  buildings,  which  was  duly  carried  into  effect 

On  the  1st  Feb.  the  governors  tendered  a  proof 
against  the  debtors'  estate  for  the  lOOOI.  aa  umn* 
dated  damages  for  the  breach  of  the  oontiao^  bat 
the  proof  waa  rejected  by  the  tamateea,  upon  tba 
ground  that  it  waa  not  diown  that  any  dm 
had  been  anatained  the  non^wrfarmanee  of  \ 
utract. 

On  the  16th  Aug.  an  applicaloon  to  the  Coon^ 
burt  by  the  goTemors  for  an  order  that  thao* 
proof  should  be  admitted,  was  dismissed  with 
cdsts,  upon  the  ground  tiiat  the  lOOOI.,  although 
stated  to  be  "aa  and  for  liquidated  damaget,"  ma 
in  e&ct  in  the  nature  of  a  "penal^." 
A^inst  this  order  the  govemora  appealed. 

De  ^  Q.G.  and  O.  W.  Laummteet  far  Ae  appal- 
lanta  ooHended  that  the  mle  was  that  wlieretM* 

aire  one  or  more  stipulations,  the  Imadi  of  wbkk 
oannot  be  measurea,  there  the  anm  agreed  npoa 
must  be  token  as  liquidated  damages  and  not  tea 
penalty,  aa  laid  down  by  Parke,  B.,  in  jSinaHt  T. 
Farren  (6  Bing.  183.)  Here  the  damage  camej 
by  the  school  not  being  rea^  at  the  time  spacifiad 
could  not  be  measnrecl.  Toe  dauae  in  qnesiiaa; 
therefore,  must  he  mad  strictly,  and  the  lOOOLsa 
being  the  sum  whiH  the  partMB  ynmaehras  bad 
agreed  upon  received  as  the  trae  oatimate  oC  tia 
demise.   They  cited 

Ath^  T.  JCftoMor,  4  Eioh.        776 ; 

Qaldeworthy  r.  Strutt,  1  Exah.  Bep.  tSt. 

Boieburgh,  Q.C.  and  F.  0.  (kunm,  aipwmi  far 
the  reapottdents.— Ttw  100M«inreutbBiria«u*» 
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penaltyiSndoiilyuiteiidedaethemeasareof  poBBible 
oamge,  uid  the  appellants  in  order  to  be  entitled 
to  prore  mnst  specify  and  prove  special  damage 
to  that  amonnt.  The  point  was  really  covered  by 
iba  Metum  of  Coleridge,  C.J.  in  Magee  t.  LaveU 
(L.  Bep.  9  C.  P.  Ill ;  30  L.  T.  Bep.  N.  S.  169), 
"  that  where  the  contract  contains  a  variety  of 
stipnlations  of  different  degrees  of  importance, 
and  one  large  anm  is  stated  at  the  end  to  be  paid 
<m  breach  oi  performance  of  any  of  them,  that 
most  be  consioered  as  a  penalty.  They  also  re- 
ferred to 

Ximble  V-  Farren  (fup.) ; 

lUjaa  on  DaawgM,  pp.  101.108. 

D4  0kb,Q.C.  in  reply. 

The  Chief  Judge. — ^The  provisions  that  were 
made  are  bo  plain  in  the  case  of  this  contract  that, 
vhatever  they  may  have  been  in  the  other  cases 
tint  have  been  mentioned,  it  wonld  be  very  difficnlt 
to  give  any  other  meaning  to  them  than  that  which 
tbsybear  upon  their  face.  Of  coarse  it  ia  necessary 
oarefnlly  to  constme  penal  clauses  in  instmments 
f£  varioas  kinds ;  bat  I  do  not  see  trhat  similarity 
them  is  between  this  case  and  the  case  of  Kemble 
f.  Farren  (6  Bing.  188),  because  in  that  case  the 
real  contract  was  that  where  a  payment  of  money 
tboald  be  made  periodically,  a  default  in  paying 
that  money  shonld  not  be  considered  in  the  light 
tiie  forfeitnre  of  a  pewd  mtm.  But  what  resem- 
blance has  that  ease  to  the  present  P  The  present 
cate  is  this.  The  school  trustees  for  the  benefit 
of  the  school  agree  to  employ  the  bankrupt  on 
eralain  terms,  and  I  must  say  that  their  plain 
object  is  that  the  buildings  should  be  completed 
by  the  Slst  Dec.  That  is  the  contract  between 
ue  parties,  that  they  should  have  the  schools  fit 
to  use  hy  that  time.  The  contract  contains  a 
variety  of  stipulations,  not  at  all  unusual  in  snch 
an  instmment,  and  at  the  end  of  it  there  is  that 
one  upon  which  this  discussion  has  arisen,  that  in 
default  being  made  in  tbe  performance  of  all 
these  things  there  shonld  be  a  penalty  of  lOOOI. 
£ow  am  I  to  know  that  the  trastees  of  the  school 
wonld  ever  have  entered  into  the  contract  bnt  for 
HuJt  claxMe  P  It  was  agreed  that  the  contractors 
tfaould  build  the  schools  in  the  way  prescribed  in 


it,  and  actually  received  a  sum  of  money  as 

payment  towards  the  completion  of  it ;  bnt 
when  it  seemed  to  them  likely  to  be  unpro- 
fitable, the^  make  up  their  minds  that  they  will 
have  nothing  further  to  do  with  it,  and  they 
throw  up  the  contract.  "What  resemblance  does 
this  case  bear  to  Kemble  v.  Farren,  or  to  any  other 
of  the  cases  that  have  been  referred  to  P  llie  last 
case  that  was  mentioned  was  that  of  Magee  v. 
LavfiU  (L.  Bep.  9  C.  F.  Ill),  where  the  object  was 
to  get  possession  of  a  document  and  ^pay  a  certain 
sum,  or  in  defanlt  of  paying  a  certain  sum  there 
should  be  a  penalty  of  lOOZ.,  and  in  construing 
anch  a  clause  in  a  contract  the  judge  came  to  the 
conclusion  in  diatinot  and  express  terms  that  the 
penalty  was  to  be  incurred  if  any  one  of  these  things 
were  not  done.  Here  it  is  the  substance,  the  very 
essence  of  the  contraot.  In  Kov.  the  trustees 
had  the  option  to  say  whether  they  would  or 
would  not  complete  the  contract.  They  did  not 
say  that  they  would  not,  but  thoy  go  on  to  do 
whatever  it  seemed  right  to  them  to  do  up  to  a 
certain  time,  when  they  repudiated  the  oarrying 
oat  of  the  contract.  Now  the  meaning  of  tbe 
clause,  if  it  mean  anything  at  all,  is  that  the 
penalty  of  lOOOI.  has  been  incurred.  I  cannot 
alter  the  contract,  and  I  cannot  find  any  circum- 
stances that  will  induce  me  to  say,  or  justify  me  in 
considering  this  contract  in  aaying  that  in  the 
event  of  anch  things  happening  as  have  happened, 
a  leas  sum  than  IWOl.  should  be  paid.  If  I  said 
that  I  shonld  be  obliged  to  ask  myself  the  qnes- 
tion  how  mnoh  less  than  lOOOZ.  ought  to  be  raid  P 
What  means  have  I  of  aacertaining  that  P  There 
has  been  no  suggestion  of  the  existence  of  any 
particulars  of  the  amount  of  damage  that  has 
been  incurred,  and  I  do  not  know  that  anyone  is 
in  a  position  to  furnish  them ;  bnt  I  say  that  if  the 
contention  of  the  trustee  were  right,  and  I  de- 
cided according  to  that  contention,  I  should  be 
puzzled  greatly  in  either  finding  or  directing 
any  other  tribunal  to  find  the  amonnt  of  the 
specific  damage  that  has  been  sustained.  The 
order  is  wrong,  and  the  appeal  must  succeed.  The 
appellants  will  have  the  costs  of  this  appeal  and 
in  the  court  below. 

'Solicitors  for  the  appellants,  Lambertt  Petckt 


Hn  sperafieation,  and  tito  very  essence  of  theafcnd  Shakeapear. 

contract  was   this:  "you  shall   give  us  SoHcitora  for  the  respondents,  PWfcafl  and 


sduols  by  the  Slst  0ec.,  and  if  you  do  not' 
you  shall  pay  us  the  sum  of  lOOOI."  and  the  con- 
tractors say  "  very  well."  The  contention  on 
the  part  of  the  respondents  is  that  there  was  no 
contract  for  tbe  payment  of  any  particular  sum  ot 
money,  and  that  cfause  is  commented  upon  which 
provides  that  if  the  schools  shall  not  be  completed 
by  the  Slst  Dec.  the  contractor  shall  pay  a  penalty 
of  lOZ.  per  week  from  the  time  of  such  non- 
oompletion  of  the  contract  on  tbe  Slat  Dec.  until 
&e  schools  sball  be  completed.  It  is  impossible 
to  ascertain  that  sum  at  all.  The  schools  never 
CHI  be  oompjeted  within  the  time  specified  in  the 
nmtract.  They  were  not  completed  then,  and 
wnr  they  never  can  be.  The  trastees  have 
npodiated  the  contract  imder  these 
Stances.  The  bankraptcy  ht^pened  early  in  Nov. 
There  may  have  been  time  enough  between  then 
and  the  Slst  Dec. — 1  do  not  know,  and  would  not 
say  whether  there  was  or  not,  but  the  trustees  of 
the  bankrupts  seemed  to  tb^nk  that  there  was 
time  enough — to  complete  it,  and  at  first  they  go 
on  with  the  contract  for  the  purpose  of  completing 


Myittm. 


Jvh/  10  and  11 . 
(Before  The  Lobd  Ciuxcelloii  (Cairns),  Lords 
Hatheblet,  Penzance,  O'Hagan  and  Selboeme.) 
Dixon  v.  Thb  XjOndoii  Shall  Arub  Cohpant.  (a) 

ON  AFPBAL  7B0M  THE  COUHT  OF  APPEAL  IK 

ENGLAND. 

Leilere  patent— Infringement — Manufaeiure  under 
eoniract  loUh  Orovm — Agency. 

The  oppeZIanf  woa  the  tole.as»ignee  of  a  patent  for 
improvementa  in  the  hreech  action  of  fire  arm^. 
The  rerpondenta  entered  into  a  contract  with  the 
OrMon  to  provide  and  deliver,  according  to  $peci- 
fications,  a  certain  number  of  rifiee,  at  a  fixed 
price  per  rifle.  By  the  terms  of  the  contract  the 
Qovemment  were  to  aupply  a  part  of  the  raw 
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maieriaZ,  and  had  ike  power  io  intped  and  rejaet 

any  part  of  the  arms  in  the  e<mr$i  of  inanu- 
facture,  or  the  whole  wKen  completed.  In  an 
aeiion  broitgkt  hy  the  ajj^lUaU  againtt  (he 
re«pondenf$  for  infringing  hie  patent, 
Jltld  {reverting  the  judgment  of  the  court  heUno), 
that  the  contract  did  not  make  the  respondenta 
teroante  or  agente  of  the  Crown,  wUhin  the  decision 
in  Feather  v.  The  Queen  {6  B.  ^  8.  257;  35 
i.  G.  B.  200;  12  i.  r.  JEep.  IS.  8.  114), 
aii<2  tluLt  tJieplaint^  was  entUled  to  rseover. 
Feather  V.  The  Qneen  eonmentod  on,  and  ex- 
plained. 

The  appellant  in  this  case  was  the  sole  aasigpee 
nf  the  patent  for  the  locks  used  in  the  Martini- 
Heniy  breechloading  rifles.  The  reapdudenti 
were  a  limited  companv  for  the  manafaotnre  of 
small  arms,  carryinR  on  Dnsineas  at  Old  Ford.  Li 
April.  1872.  they  entered  into  a  contract  with  the 
Seoretaiy  of  State  for  War  for  the  sapplj  of 
13,875  ^rtini- Henry  rifles*  for  the  publio  serrioe. 
Tbej  did  not  pay  the  patentee  any  royalty  for  the 
nae  of  the  patented  invention  io  making  the  rifles 
under  this  contract,  and  he  accordingly  com- 
menced this  action  against  them.  The  defen- 
dants contended  that  as  the  rifles  vere  mano- 
factured  for  the  Crown,  for  the  public  service,  the 
royalty  payable  in  private  transactions  conld  not 
be  demanded,  according  to  the  decision  of  the 
Coart  of  Qneen's  Bench  in  the  case  of  Feaiher  v. 
The  Queen  (6  B.  &  S.  257;  35  .L.  J.  200.  Q.  B.; 
12  L.  T.  Bep.  N.  S.  114).  A  special  case  was 
stated  hj  an  arbiteator  for  the  opinion  of  the 
court,  and  the  Court  of  Queen's  Bench  (Cockbam, 
CJS;  Uellor,  Lush,  and  Archibald,  JJ.)  jndg* 
nietit  for  (he  plaintiff,  as  report«l  in  L.  Bep. 
10  Q.  B.  130,  and  31  L.  T.  Era.  N.  S.  830. 

On  appeal  the  Court  of  Appeal  (Kelly,  C.B., 
James,  and  Kellish,  L.J  J.,  and  Grove,  J.)  reversed 
this  decision,  as  reported  in  L.  Bep.  1  Q*  B.  Div., 
384,  and  35  li.  T.  Bep.     S.  ISa 

This  appeal  was  tben  brooght  to  the  House  of 
Lords. 

Sir  W.  Vernon  Baireowrt,  Q.C.,  A^on,  Q.O.  aod 
Macrorv,  appeared  for  the  appellant. 

The  SolusUor  Generai  (Sir  H.  Giffard,  Q.C.),  and 
Botoen  {The  AttomsyOmeral  (Sir  J,  Holker,  Q.G.) 


infringed  his  patent  rights.  For  the  purpose  of 
the  wgnment  it  is  admitted  between  the  psitias 
that  the  patents  belonging  to  the  appellanb  are  ts 
be  taken  as  valid ;  and  farthermore,  that  it  is  to 
be  taken  for  the  purpose  of  the  present  ai^aawnt, 
that  if  those  rifles  woich  have  been  made  had  been 
supplied  to  any  sobject  in  this  countrr,  the  maoa* 
facture  of  them  was  of  such  a  Idnd  waA  it  wonld 
have  been  an  infringement  of  the  patent  rights  of 
the  appellant.  That  qnesticm  is  still  nuther 
narrowed,  for  it  has  been  insisted  on  the  part  of 
the  appellant,  and  was  not,  so  ftir  as  I  conld 
understand.,  oontrovsrted  by  the  respondents,  that 
the  part  of  the  rifles  mano&iotiuea  which  is  an 
infringement  (at  all  events  for  the  purpose  of  the 
arffnment)  of  the  rights  of  the  appellant,  is  that 
wntoh  is  called  tAie  breech  action,  or  the  look  of 
the  mann&etured  rifle.  Bearing  thaw  mittecs 
in  mind,  I  may  add  that  the  nspondents  oonteod 
that  ther  are  not  answerable  to  dMnancl  of 
the  appellant,  for  these  reasons :  In  the  flnt  i^ua 
they  say  that  it  must  be  taken  as  established  by 
the  case  of  Feather  v.  The  Queen  (12  L.  T.  Bm. 
N.  S.  114;  6  B.  &  S.  257),  decided  in  the  year 
1865,  that  the  Crown  is  not  bound  by  the  mono- 
poly  created  through  the  grant  of  letters  patwt ; 
and  they  contend  that  in  manuSuturing  these 
rifles  under  the  order  to  which  I  hare  roferrod, 
and  to  the  partionlar  wording  of  which  I  sbaU 
afterwards  have  to  advert,  they  were  zd&du- 
factoring  the  rifles  for  the  Crown,  and  that  what- 
ever exemption  from  the  stringency  of  letters 
patent  existed  in  the  Crown  they  are  entitled  to^ 
and  that  consequently  they  are  not  answeimbleto 
the  claim  of  the  appellant.  To  that  the  appellsot 
replies  by  three  proportions.  In  the  first  phos  hs 
asserts  that  the  oase  of  Feaihsr  t.  The  Qussa  wss 
not  properly  decided;  and  he  contends,  as  be  is 
entitled  to  oo  at  your  Lordships'  bar,  that  it  is  sa 
erroneous  decision.  In  the  seoond  place  be  oos* 
tends  that  even  supposing  the  case  of  Fsatktr  v. 
The  Queen  to  have  been  rightly  decided,  yet  that 
in  the  present  instance  the  Small  Arms  Company, 
the  respondents,  were  not  in  the  position  of 
servants  or  of  agents  of  the  Crown,  and  entitled 
to  the  privilege  of  the  Crown.  And  in  the  third 
place  he  contends  that  even  if  that  was  their 


with  them)  for  the  respondents.  ^  position,  in  point  of  law  and  in  point  of  fact,  still. 

The  special  oase  is  folly  set  out  in  the  report^  m  this  particular  case,  having  regard  to  the  woid- 

^1  L_   J  1.1.  1.  '•ing  of  the  contract  between  them  and  the  Crown, 

the  privilege  of  manuhctnring  free  from  the 
rights  of  the  patentee  was  not  paned  by  the  Grhvb 


in  the  courts  below,  and  the  arguments  »pear 
sufficiently  from  the  judgments  of  their  Lord- 
ships,  the  main  contention  of  the  appellMit  being 
that  the  decision  in  FeaiKer  t.  The  Quern,  was 
(TToneous,  or  at  all  events  that  the  present  oase 
did  not  fall  within  it. 

At  the  conclosion  of  the  argnments  their  Lord- 
ships gave  judgment  as  follows : 

LoBD  Chamczuos  (Cairns). — Hy  Lords,  the 
question  in  this  case  is  one  of  great  importuioe  to 
the  parties  concerned,  and  of  considerable  general 
interest.  It  has  been  very  elaborately  argued  at 
Tonr  Lordships*  bar,  bat  I  think  your  Lordships 
<3o  not  entertain  any  doubt  as  to  the  conclusion  at 
which  you  should  arrive.  I  will  remind  yonr 
Ix>rdships  that  the  respondents  undertook  to 
ti'annfaoture  for  the  Crown,  through  one  of  its 
departeients,  the  department  of  the  War  Office, 
s  certain  number  of  rifles — 13,875.  The  appellant 
at  yonr  Lordships'  bar  is  tiao  owner  of  (ueormore 
T-ntente  connected  with  the  mann&otnre  of  small 
arms.  He  complains  tfiat  the  respandents  in 
c&ecnting  the  order  to  whidi  I  liaTe  referred  have 


to  them  or  intended  by  tiw  Crown  to  fie  exodsed 
by  them.  When  those  propositions  on  thenait 
<n  the  appellant  were  stated  to  yonr  Itordsaips 
yon  determined  that  in  the  first  instanoe,  at  sU 
events,  you  would  hear  the  argument  upon  the 
seoond  and  the  third  of  those  propositiona,  and 
not  upon  the  first.  The  argument  has  proceeded 
upon  that  footini;,  and,  I  think,  your  Ltxdsbips 
will  bo  able  to  dispose  of  the  case  with  rderence 
to  the  argument  upon  those  second  and  third 
propositions.  I  advert  to  that  for  the  purpose  o£ 
making  it  clear  that  your  Lordships  will  assume, 
without  finding  it  necessary  to  decide  it,  that  the 
case  of  Feather  v.  TAk  Queen  was  properly  dedded. 
I  have  spoken  of  the  second  and  the  third 

Eropoutions  in  the  argument  of  the  Reliant ; 
ut  in  point  of  fact,  I  think  your  Lordships  will 
find  that  those  two  prmositions  really  centre  tbem- 
Belves  in  the  second.  I  think  when  yonr  Lotddups 
have  adverted  to  the  position  oC  the  ree^ndmts  in 
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this  case  with  reference  to  the  Crovrn,  a  position 
which  must  be  tested  and  jadged  of  by  the  word- 
ing of  the  contract,  yon  will  be  able  to  arrive  at  a 
conclnsion  one  way  or  the  other,  whether  the 
rnponfleatB  were  in  fact  and  in  law  the  servaDtB 
and  the  agents  of  the  Grown.  H  thej'  were  the 
wmntB  and  the  agents  of  the  Crown  acting  on 
bdialf  of  and  for  the  nse  of  the  Crown,  then  it 
DMj  be  that  they  wonld  have  the  pririleges  with 
renrence  to  the  patent  which  the  oaae  of  Feather 
T.  The  Queen  decided  to  remain  in  the  Crown, 
«Tea  althoDgh  there  is  nothing  whatever  in  the 
ccmtract  expressly  taking  notice  of  those  priVL- 
hgea,  or  antborising  the  respondents  to  exercise 
them.  I  hare  used  the  words  "the  servants  or 
a^Dts  of  the  Crown  "  for  this  reason.  The  case 
of  Feather  T.  The  Queen  decided  that  although 
every  grant  of  tetters  patent  communicates  in 
general  terms  to  the  patentee  the  right,  and  the 
aole  right,  to  use  and  to  exercise  the  invention, 
•pd  prohibits  other  persons  from  using  or  exer- 
euing  that  invention,  yet  that  a  frnuit  of  that 
kind,  being  a  Crown  grant,  mast  M  constmed 
with  reference  to  those  principles  which  regnlate 
Crown  grants,  ikod  that  that  which  appears  from 
its  wording  to  be  a  general  privilege,  and  a  general 
prohibition  must  be  read  with  an  exception  in 
finoarof  the  Crown  itself;  and  inasmuch  as  an 
exception  in  favonr  of  the  Crown  itself  cannot  be 
a  personal  exception,  for  the  Crown  itself  could 
not  exercise  patent  rights,  the  exception  must  be 
not  only  in  favour  of  the  Crown,  but  in  fkvour 
also  of  those  who  act  on  behalf  of,  and  as  the 

Tints  of  the  Crown.  I,  therefore,  in  the  coarse 
the  argument  took  the  liberty  of  proposing  to 
the  Solicitor-General  the  insertion  of  words  in  the 
liters  patent  which  would  indicate  the  decision 
of  the  courc  in  the  case  of  Feather  t.  Hie  Quean  ; 
and  with  the  exception  of  one  word  which.  ib» 
Solicitor-General  proposed  to  add,  I  did  not  find 
that  he  took  any  exception  or  made  any  objeotioa 
to  Uie  words  which  I  proposed  to  insert.  I  pro- 
pose to  read,  and  I  submit  to  yonr  Lwddiips  that 
It  is  the  proper  coarse  that  we  should  read, 
the  grant  of  the  letters  patent  as  a  grant  by  the 
Crown  to  the  patentee  of  a  "  licence,  full  power 
sole  privilege  and  authority,  that  he,"  the  paten- 
tee, "his  executors,  administrators,  and  assigns, 
and  every  of  them,  by  himself  and  themselves,  or 
by  his  and  their  deputy  <ir  deputies,  servants  or 
agents,  or  snch  others  as  he,"  the  patentee,  "  his 
executors,  administrators,  or  assigns,  shall  at  any 
time  agree  with  and  no  others ;  "  I  propose  there  to 
nuert  these  words,  "  excepting  officers,  agents,  and 
semnts  of  the  Crown,  acting  on  behalf  of  and  for 
the  nee  of  the  Crown,"  "  from  time  to  time  and  at 
all  times  hereafter  for  the  term  of  vears  herein  ex- 
ivessed,  shall  and  lawfully  may  make,  use,  exercise, 
and  vend  the  said  invention  within  our  United 
iOngdom,  Ao.**  I  b»  I  did  not  understand  the 
Sdioitor-Generol  to  o^ect  to  the  words  which  I 
proposed  to  insert,  except  that  he  added  to  the 
wrads  which  I  have  proposed  the  word  "  agents ;" 
I  have  simply  added  the  words  "  officers  and  ser- 
vants of  the  Crown."  The  question  then  is,  if  that 
be  the  effect  of  the  grant  of  the  letters  patent,  if 
the  grant  is  such  that  the  sole  privilege  is  com- 
manicated  to  the  patentee,  and  to  those  whom  he 
may  license,  bnt  that  there  is  still  engrafted  upon 
that  an  exception  which  wonld  authorise  the 
Crown  to  use  the  invention,  and  would  authorise 
So  agent,  an  officer,  or  a  Bervant  of  the  Crown, 
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acting  on  behalf  of  and  for  the  use  of  the  Crown  to 
nse  the  invention,  is  it  the  case  that  the  respon- 
dents in  the  app«d  before  your  Lordships  fill  the 
position  of  omcers,  agents,  or  servants  of  the 
Grown,  acting  on  behalf  of  and  for  the  nse  of  the 
Grown  P  Now,  in  order  to  answer  that  question 
your  Lordships  must  tain  to  the  contract  itself. 
The  Grown  were  desiroas  oE  being  supplied  with 
13,875  rifles,  and  a  tender  was  issned  which 
appears  to  have  been  (srcolated  among  the  different 
companies  and  firms  of  manufacturors  who  might 
be  likely  to  supply  these  arms,  and  among  the  rest 
one  of  these  tenders  was  sent  to  the  Londbu  Small 
Arms  Company  Limited— the  respondents.  The 
tender  containR  in  the  first  place  the  terms  and 
conditions  of  the  contract  Then  there  follow  the 
details  of  the  articles  to  be  supplied  which  are 
stated  to  be  "  13,875  rifles,  Kartim- Henry,  without 
swords,  bayonets,  or  scabbards  at  Zl.  lOa.  (say 
seventy  shillings)  each,  less  7e.  each  for  steel 
tube,  and  2s.  2d.  each  for  stock.  Patterns  and 
specifications  to  be  seen  at  the  Boyal  Small  Arms 
Eftotory,  Enfield.  Itfaterials  for  barrels  and  stocks 
will  be  issned  from  the  Govemntent  Stores.  The 
Tiewing  as  reqaired  by  specification  daring  the 
process  of  mAuufacture  will  takeplaonatOldlViTd, 
Bow,  E."  To'  that  must  be  added  what  is  not 
printed  in  the  case,  but  was  produced  by  the 
parties  before  yout  Lordships  as  being  referred  to 
in  the  tender,  namely,  the  specification  of  th«e 
rifles.  In  substance  the  result  of  the  whole  is  this : 
what  I  may  call  the  raw  material  for  the  barrel,  the 
steel  tube,  is  supplied  by  the  Government  at  a  cer- 
tain price,  the  butt  or  stock  of  the  rifle  is  supplied 
by  the  Government  at  a  certun  price,  all  the  other 
component  parts  of  the  arm  have  to  be  provided  or 
made  (for  the  contract  is  consistent  with  either 
view)  by  the  contractors.  The  whole  have  to  be 
inspected  from  tune  to  time  by  the  officers  of  the 
Gorernment.  They  have  the  right  from  time  to 
time  to  reject  anr  put  of  the  arm  while  in  the 
course  of  manaraetare  which  is  not  consistent 
with  the  contract  and  the  specification ;  and  when 
the  whole  is,  to  nse  the  technical  term, 
"  assembled," — when  all  the  pieces  of  the  arm  are 
put  together — then  if  it  complies  wiih  the  speoi- 
flcation,  and  in  that  case  only,  it  is  to  be  taken  over 
by  the  Government,  and  accepted  by  the  Govern- 
ment, and  the  property  in  it  is  to  pass  to  the 
Government,  and  on  the  other  hand,  the  price  is  to 
be  paid  for  the  article  to  the  contractors.  The 
question  then  has  to  be  asked,  —during  this  pro- 
cess, what  is  the  position  of  the  person  who  is 
called  the  contractor  P  He  is  clearly  not  a  servant  of 
the  Crown.  That  was  not  contended.  There  is 
no  contract  of  service  whatever  between  him  and 
theOrown.  HeisnotanoffioeroftheCrownengaged 
in  the  service  of  the  Crown.  Is  he,  then,  an  agent 
of  the  Crown  P  I  cannot  find  any  ground  miat- 
nver  for  contending  that  the  contractor  is  an 
agent  of  the  Crown.  He  is  a  person  who  is  a 
tradesman,  and  not  the  less  a  tradesman  becaose 
he  is  engaged  in  works  of  a  very  large  and  exten> 
sive  character ;  he  is  a  tradesman  manufacturing 
certain  goods  for  the  purpose  of  supplying  them, 
according  to  a  certam  standard,  which  is  laid 
before  him  as  a  condition  on  which  the  goods  will 
be  accepted.  During  the  time  of  the  manufacture 
the  property,  at  all  events  in  that  which  con- 
cerns the  present  case,  namely,  the  property  in  the 
lock  or  the  breech-action  of  the  rifie,  is  not  the 
property  of  the  Crown.   The  materials  ai;e  not  the. 

Digitized  byCjOOglC 


Dixov  V.  Tni  Lovnoii  Shall  Akhs  CoicfAsr. 


&d2-ToLZZXT.,N.Sj 


THE  LA.W  TIMES. 


[Dee.  S8;un^ 


H.i»Ii.] 


materiaU  of  the  Crown.  If  the  respandents  make 
the  lock  themselves  the  materials  are  provided  by 
the  respondents,  and  the  respondents  work  upon 
those  materials,  not  as  the  agents  of  the  Crown, 
bnt  as  conducting  their  own  work  and  their  own 
znanufactnre  for  the  purpose  of  supplying  the  com- 
plete arm.  I  can  find  here  no  delegation  of 
anthority,  no  mandate  from  a  principal  to  an 
agent.  I  find  here  simply  the  ordinary  case  of  a 
person  who  has  undertaken  to  supply  manufac- 
tured goods,  who  has  not  got  the  goods  ready 
mannfaotnred  to  be  supplied,  who  has  to  make  and 
produce  the  goods  in  order  to  execute  the  order 
wbioh  he  has  received.  I  find  him  engaged  in  that 
work  on  his  own  account  up  to  the  time  when  the 
article  is  completed  and  banded  over  to  and 
accepted  by  the  person  who  has  given  the  order. 
I,  therefore,  arrive  at  the  conclusion  that  there  is 
not  here  on  the  part  of  the  respondents  that  which 
amounts  in  any  way  to  the  character  or  the  status 
of  an  agent,  a  servant,  or  any  officer  of  the  Crovfn. 
If  so,  the  respondents  are  not  within  the  exception 
whiiA  the  case  of  Feather  r.  The  Queen  decided  to 
exist  in  letters  patent ;  and  if  they  are  not  within 
that  exception,  it  api)ears  to  me  that  the  other 
question  becomes  quite  unimportant,  for  if  not 
within  the  exception,  it  would  be  impossible  that 
the  Grown  could  communicate  to  them  a  privilege 
which  was  only  a  privilege  attaching  upon  the 
Grown  itself,  uid  upon  those  who  might  be 
the  agents,  servants,  or  ofiScers  of  the  Grown. 
That  is  the  whole  of  this  case.  It  appears  to  me, 
with  great  respect  for  the  Court  of  Appeal,  that 
the  decision  of  the  Court  of  Queen's  Bench,  a 
unanimous  decision,  and  a  decision  pronounced  by 
judges  of  whom  two  at  least  took  part  in  the 
decision  of  the  case  of  Feather  t.  The  Queen,  was 
an  entirely  correct  decision.  Speaking  with  great 
respect  of  the  very  learned  persons  who  composed 
the  Court  of  Appeal,  and  who  also  were  nnanimous, 
I  am  bound  to  advise  your  lordships  that  the 
decision  of  the  Court  of  Queen's  Bench  onsht  to 
be  restored,  and  that  of  the  Court  of  Appeal 
TBveraed.  I  apprehend  that  your  Lordships  will 
think  it  right,  if  yoD  reverse  the  decision,  to  re- 
verse it  in  a  wa^  which  will  cany  to  the  socoeBstnl 
party  the  costs  in  the  Court  of  Queen's  Bench  and 
the  Court  of  Appeal. 

Lord  Hathehley. — Hy  Lords,  I  have  arrived  at 
the  same  conclusion  upon  a  consideration  of  the 
few  facts  which  are  important,  as  it  appears  to 
me,  for  your  Lordships'  deliberation  in  this  case. 
In  the  first  place,  I  will  direct  my  attention  to 
that  which  I  conceive  to  be  settled  in  the  case  of 
Feather  v.  The  Queen,  as  far  as  that  case  went.  I 
take  it  to  be  there  settled  that  notwithstanding 
letters  patent  having  been  granted  to  a  subject 

C'ng  him  the  sole  and  exclusive  right  of  manu- 
uring  and  vending  any  patented  article,  and 
notwithstanding  those  letters  patent  being  still 
cnrrent,  it  is  competent  to  the  Crown  to  manufac- 
tore  those  artioleB  tlurough  the  medium  of  its 
officers,  its  servants,  or  its  special  agents,  if  you 
will,  appcanted  Sat  that  purpose.  Tlu  draision  in 
that  case  went  no  farther  tnan  that.  Then  tnm- 
iDg  one's  attention  to  the  few  facts,  as  I  have  said, 
wmch  exist  in  this  case,  it  appears  to  me  that  wo 
have  a  contract  entered  into  on  the  part  of  the 
respondents  with  the  Crown,  which  contract  I  will 
very  briefly  consider  presently ;  and  we  have  to 
ask  ourselves  whether  anything  can  bo  found 
within  that  contract  to  induce  your  Lordships  to 
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say  that  the  respondents  on  this  occasion,  hy 
virtue  of  that  contract,  fill  the  position  of  being- 
either  servants  or  agents  to  the  Crofrn  in  the 
manufacture  of  the  article  which  they  undertook 
to  supply.  Now,  there  are  two  very  well  known 
modes  of  arriving  at  the  possession  of  a  maQufac- 
tured  article  of  which  you  desire  to  have  the  use- 
two  modes  recognised  both  in  private  life  and  in 
public  en^gements,  and  which  are  in  themselves 
clear,  distinct,  and  separate  in  every  way,  altbongh 
when  you  come  to  reason  upon  oases  pat  hypothe* 
tically  before  you  for  ooosideration  yea  may  find 
in  some  cases  that  the  boundary  line  between 
that  which  is  manufactured  by  what  I  may  term 
home  manufacture  and  that  which  is  bought  under 
a  contract  such  as  we  have  here,  may  be  fine.  I 
do  not  think  in  the  present  case  such  a  difficalty 
exists  ;  but,  taking  an  illustration  from  the  vary 
same  character  of  case  as  that  before  ua,  I  caa 
explain  veiy  readily  what  I  meant  to  convey  by 
the  observations  I  have  just  made.  The  Crown 
possesses  dockyards  in  which  vessels  are  built;  it 
possesses  divers  manufactories  in  its  publii; 
arsenals  which  are  put  in  use  by  the  Crown  by 
means  of  its  servants  and  agents.  There  is,  I 
think,  at  Plymouth  a  large  biscuit  manufactory,, 
through  the  medium  of  which  all  the  biscuit  for 
the  navy  is,  or  used  to  be  (I  do  not  know  whether 
it  is  now  or  not),  manufactured  distinctly  by  the 
Grown;  and  in  those  numerous  cases  which 
occurred  some  years  ago  upon  Bovtll's  patent  with 
regard  to  the  grinding  of  com,  reference  was 
made  to  the  use  of  his  apparatus  in  the  Royal 
biscuit  manufactory.  I  take  it  that  the  Grows 
through  it  servants  and  its  agents  would  be  at 
perfect  liberty,  under  Feather  v.  The  Queen,  acting 
in  its  own  factory  to  carry  on  that  manafactate 
without  paying  any  royalty,  except  as  a  matter  of 
bounty  on  the  part  of  the  Crown  to  the  patentee 
of  the  machinery  which  was  employed  in  such  a 
work.  So  again,  whilst  building  their  ships  in 
their  naval  arsenals,  the  Crown  and  its  officerv 
would  be  entitled  to  make  use  of  the  very  laniely 
multiplied  patent  inventions  which  exist  with  r^er* 
ence  to  the  construction  of  a  ship,  without  paying,. 
except  as  I  have  said  by  way  of  bounty,  any  preminm 
to  the  patentee  for  the  use  of  any  invention  or  any 
article  which  had  been  patented.  Bnt  then  ooe 
has  to  ask  whether  in  the  documents  which  we 
find  before  us  there  is  anything  at  all  approaching 
to  this.  Kow,  I  apprehend  that  when  you  spesk 
of  a  home  manufacture  and  a  manuhoturo  throogli 
the  medium  of  servants  and  agents  of  yonr  own, 
you  ordinarily  mean,  although  in  some  cases  some 
elements  may  be  wanting,  and  in  others  others, 
that  there  is  a  plant,  that  you  have  an  establish- 
ment ;  that  you  either  have  in  your  own  possessicw. 
or  have  acquired  bypurchase,  the  article  upon  which 
you  are  to  operate  in  bringing  your  manufacture  B» 
perfection,  and  having  done  all  that,  you  procaod 
CO  manufacture  as  you  think  fit,  at  your  own  time 
and  in  your  own  manner,  stoppiuff  the  maan&e* 
tare  when  you  think  fit  so  to  do,  aira  retaining  ^ 
control  over  it  inyonr  own  hands.  I  do  not  thiok 
that  that  would  be  interfered  with,  because  yea 
might  give  out  one  or  two  portions  of  it  to  be 
manufactured  by  piece  work,  if  you  so  think  fit- 
But  how  different  is  that  from  the  contract  which 
you  enter  into  when  you  go  out  into  the  op^ 
market  and  purchase  an  article.  For  instance,  if 
for  some  reason  or  other  the  Crown  should  cease 
to  manufacture  its  own  biBoaitepand  ap^  to  the 
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«mtaieton  who  confenct  Ibr  tiie  sapply  of  articlea 
ottiiisdeBoriptioD,  prorisioa  oontraotora  and  the 
like^  ud  ^er  to  them  contracts  to  be  tmdered  for 
aod  Bsy, "  We  give  op  our  plant ;  we  give  up  the 
penons  who  hare  been  engaged  in  our  servioe, 
iht  persons  who  have  been  employed  in  carrying 
«D  this  work ;  we  think  it  beneficial  to  the  pablio 
that  we  shoold  become  parchasers  instead  of 
ntamt&ctnrers    of   this   article."    It  appears 
to  me  that  that  is  the   simple    thing  that 
has  oeoorred  here.   X  am  stopped  from  con- 
sidering all  the  nioe  distinctions  which  might 
be  made  in  the  case  of  a  contract  in  sach  a  form 
or  in  Bach  another  form,  and  the  tike ;  and  I  ask 
mjraelf,  what  is  the  contract  we  have  here  ?  Now, 
the  first  observation  I  make  upon  it  is  this :  there 
if  a  printed  doonmeat  whitdi  is  ismed,  and  which 
ii  obrionily,  fi«m  its  fwinted  form  and  fnm  what 
foa  there   find,   intended  to  be  a  form  for 
mviting  tenders  for  every  deecriplwn  of  sapply 
that  the  Government  may  thinjk  fit  to  invite 
tenders  for.   The  first  docament,  thM  docnment 
i^ieb  is  dated  "War  Office,  5.  New-street,  Spring- 
girdens,"  is  to  invite  tenders  for  rifles,  and 
it  has  the  word  "  rifles"  introdnoed  into  it.  It 
might  have  been  for  biscuits ;  it  might  have  been 
for  anchors,  patented  in  a  certain  manner,  or 
otherwise ;  bat  it  happens  to  be  for  rifles.  This 
being  a  printed  docament,  it  has  no  reference  at 
all  to  patents,  or  to  dealings  with  patents,  in  regard 
to  the  articles  which  were  to  be  snpplied  by  the 
contract.   If  there  was  any  intention  of  handing 
over  an  aathority  on  the  pwb  of  the  Grown ;  if 
the  Crown  ooDoeived  that  it  had  snoh  a  right, 
whidi  I  for  one  am  not  satisfied  that  they  would 
be  able  in  anj  my  to  establish ;  if  there  was  any 
inboition  of  "nuiding  over  with  the  contract  bj 
oCbers  to  sapply  what  the  Grown  did  not  think  it 
coBvanient  to  mana6icbore  for  themaelves,  the 
power  and  anthor^y  to  tbe  contraetcHv  of  provid- 
iag  themaelves  with  patented  articles  for  that 
purpose  witbont  obtaining  a  license  from  the 
patentee,  or  wit^at  purchasing  them  from  the 
patentee,  I  apprehend  that  if  that  idea  had  crossed 
mybcdy'e  mind  in  framing  this  invitation  to 
tender,  we  shonld  have  found  some  reference  to 
patents  in  it,  whereas  we  find  none ;  we  find  only 
«  ooDtract  to  deliver  a  certa'u  article  patented  or 
unpatented.    After  that  comes  the  tender,  exactly 
in  the  same  form ;  and  then  after  that  the  speci- 
fiation.  I  do  not  intend  to  oconpy  your  lordships' 
time  at  My  length  upon  this^  aabjeot,  bnt  I  can 
find  nothinjT  in  the  spetufication,  in  any  pcfftion 
of  it,  which  leads  ma  at  any  rate  to  the  conclosion 
that  the  Crown  intended  that  this  supply  should 
he  Cerent  ffrom  any  other  supply  which  a  person 
or  a  company  may  desire  when  be  is  going  to  do 
any  work  upon  a  large  scale,  anything  which  can 
laike  this,  in  fact,  different  from  many  oases  that 
were  suggested  in  the  course  of  the  argnment. 
Here  on  the  one  hand  the  Government  say,  we  do 
itot  intend  to  home  mranfactnre — ^we  have  home 
maanfiutories,  bnt  we  do  not  intend  to  nse  them 
for  this  purptise — we  have  home  mannfaotories  for 
'OUnons,  provision,  biaonit,  and  tiie  like,  bnt  we 
do  not  intend  to  carry  on  these  borne  manufac* 
tares  at  all,  we  intend  to  pnn^iase  these  articles, 
snd  to  <4>tMn  a  tender  of  the  wtoea  at  whiah  those 
wtides  K«  to  be  supplied.  We  ham  Aimished  a 
psttem  which  is  to  bo  followed,  and  that  pattern 
as  it  happens  involTes  a  patoat  breech  to  the 
gun  which  is  to  bs  fumiuied.  The  contractor 


[H.0FL. 


says,  I  undertake  to  furnish  you  with  aU  this ;  and 
he,  beii^  a  contractor  who  is  famishing  a 
given  pnce,  fora  profit  to  himself — ^not  as  it  appears 
to  me  m  any  sense  in  which  tbe  word  can  be  used 
as  an  agent  for  the  Orowv,  but  simply  as  engaging 
to  sell  to  the  Crown,  to  sapply  to  tne  Grown,  this 
article  in  this  form — he  is  uodertaking  to  do  all 
that.  Of  course  if  a  patented  portion  comes  in  his 
wav  in  the  pattern  gun  which  has  been  furnished 
to  him,  that  patented  article  he  must  provide  in  a 
lawful  manner.  I  cannot  imderatand  in  the  least 
that  he  is  placed  in  any  position  of  dlfficalty  what- 
ever. Several  possible  positions  of  difficulty  were 
suggested ;  but  if  he  did  make  the  complaint  and 
made  it  with  any  justice  that  he  could  not  obtain 
the  articles  of  a  patented  character,  I  apprehend 
the  answer  of  the  Crown  would  be.  We  told  ^oa  that 
you  might  look  at  the  pattern  of  the  article  you 
were  to  furnish ;  we  told  you  that  you  might  look 
at  the  speeiGoi^on  of  the  article  jaa  were  to 
furnish  before  you  made  your  tender.  Tou  made 
your  tender,  we  presume  yoa  considered  all  these 
things  beforehand.  If  yoa  have  not  done  so  it  is  your 
fault,  it  is  no  fault  at  aU  of  those  who  entered  into 
the  ocnatract  with  you.  Under  those  cironmstanoes 
I  cannot  underutand  how  this  contract  can  be  said 
to  be  anything  else  than  a  contract  of  those  who 
had  tendered  and  who  are  acting  as  contractors  for 
the  sale  of  an  article  they  have  manufaotured  just 
like  any  other  articles  they  are  in  the  habit  of 
maaufaotaring,  aod  that  the  privilege  which 
would  have  attached  to  the  Crown  for  its  own 
manufacture  cannot  be  considered  to  attach  to  a 
person  who  on  his  own  behalf,  enters  iuto  tiiis 
oontract  and  undertakes  to  supply  the  Grown  with 
these  wticles.  Eor  these  simple  reasons,  it 
appears  to  me  that  this  case  beoomes  when  it  is 
.thoroughly  sifted,  sufficiently  plain  in  its  results, 
although  undoubtedly  one  ought  to  speak  with 
etxne  nesitatioo  upon  the  subject  when  one  sees 
the  unanimity  which  prevailed  in  t^e  court  from 
which  the  appeal  is  brought.  But  on  the  other 
hand  one  muat  set  oS  against  that  the  unanimity 
which  existed  ia  the  coart  whose  original  judg- 
ment was  reveraed  on  that  occasion. 

Lord  Pknzancb.— My  Lords,  T  am  very  glad 
that  this  case  should  have  received  so  full  and  so 
very  elaborate  an  argument,  not  only  on  account  of 
the  importance  of  the  case  and  the  principles 
involvea  in  it,  but  because  I  think  the  result  of 
that  argument  has  been  to  show  that  the  real 
point  upon  which  the  case  turns  is  narrowed  to  m 
very  small  one.  I  oonoeiTe  that  the  nal  question 
in  wis  case  Is  simply  this,  whether  under  die  oir- 
cumstances  the  contract  which  was  made  between 
the  respondenta  and  the  Government  was  a  cou- 
tractof  agen<7oracoatraototsale:  and  I  oonceivo 
that  the  argument  on  the  pvt  at  the  respondenits, 
that  it  was  a  contract  of  a^ent^',  rests  upon  the 
^neral  proposition  that,  in  all  Cases  where  an 
individual  bargaining,  contracts  to  sell  a  com- 
pleted article  which  is  to  be  manufactured  accordiug 
to  the  special  dit  ections  of  the  purchaser,  he  is, 
while  ia  the  coarse  of  manafaotnring  that  com- 
pleted article,  the  agent  of  the  purchaser.  It 
seems  to  me  that  it  is  impossible  for  tbe  respon- 
dent's argument  as  presented  at  the  bar  of  your 
Lordships*  hAuse,  to  be  oorrect  unless  it  go  that 
length.  It  must  go  the  lengtii  of  aaserting  that 
whui  an  articla  required  apaoi^ly  to  be  made  is 
ordered  of  a  tradesman  snlqeot  to  a  oondition  and 
bargain  on  the  port  of  the  raclerer  tl^^^n^j 
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accept  the  article  when  made  if  satisfaotory,  and 
if  In  accordance  with  his  order,  the  tradesman,  while 
in  the  course  of  makine  the  article,  ia  thronghont 
acting  as  the  agent  of  the  purchaser.  Now,  I  eay 
it  iBoecessary  to  go  that  length,  because  in  the 
present  case  the  basis  of  the  whole  ai^nment  is 
the  case  of  FeatJier  t.  The  Queen,  in  which  it  was 
decided  that  althongh  a  patent  created  a  monopoly 
as  a^inst  all  the  Qneen  s  subjects  in  the  patentee, 
yet  it  reserved  to  the  Crown  uie  use  of  the  inven- 
tion without  regard  to  the  patentee's  rights.  That 
is  the  basis  of  the  argument,  and  in  order  to  carry 
the  argument  forwara  it  is  necessair  to  make  out 
that  in  this  case  the  Crown  has  used  the  inTontion. 
We  all  know  that  the  Groirn  is  an  abstraction,  and 
that  the  Queen  izLdividnally  could  not  use  the 
invention.  Therefore,  if  there  has  been  a  use  of 
the  inventuon  by  the  Crown,  it  coald  only  be  by 
the  Crown's  agents ;  and  so  it  is  that  tho  argu- 
ment comes  round  to  the  point,  whether  upon  a 
contract,  which  no  one  will  deny  to  be  upon  the 
face  of  it,  a  contract  of  sale,  there  is  a  contract  of 
agency  during  the  carrying  out  of  the  work — a  con- 
tract of  agency  which,  when  completed,  must  end 
in  a  sale  of  the  property  in  the  completed  thing, 
and  a  passing  over  of  it  to  the  purchaser.  Now,  I  will 
not  trouble  ;our  Lordships  by  reading  again  the 
contract,  but  it  is  obvious  from  the  terms  of  it 
that  it  is  a  contract  for  the  supply  of  certain  articles 
to  be  delivered  in  cmtain  quantities  at  certun  times. 
It  is  obviouB  furthermore  that  the  articles  are  not 
to  be  receivad  unless  th^  come  up,  in  the  opinion 
the  Crown  officers  who  were  to  inspect  them, 
to  the  sample  and  the  specification  according  to 
which  they  were  to  be  maide.  The  contract  itself 
contains  of  course  a  rcrerence  to  the  specification, 
and  it  has  been  argued  that  that  specification  in 
some  respects  alters  the  character  of  the  contract. 
Kow,  in  this  specification  I  can  find  nothing  but 
this :  certainly  the  language  used  iu  the  speci- 
fication seems  to  contemplate  that  the  arm  as  a 
completed  article  is  to  be  manufactured  at  the 
premises  of  the  respondents,  because  in  the  tender 
the  respondents  made,  I  find  that  under  the 
heading  of  the  place  where  the  viewing  is  to  take 
place  &ring  the  process  of  manu^ture,  they  put 
the  address  of  "Old  Ford.  Bow."  Again,  I  find  that 
the  arms  are  to  be  taken  over  by  the  "Rc^  Small- 
Arms  Factory  superintendent  at  the  company's 
mannfaotory  at  Old  Ford.  Then,  again,  in  the 
roeoification  I  find  the  manufacture  by  the  respon- 
aenta  in  so  many  terms  spoken  of.  Therefore,  I 
thinkit  isafairresoltof  this  specification,  coupled 
with  the  words  of  tho  tender  which  was  put  out 
by  the  GoTcmmcnt,  that  tho  respondents  were  to 
manufacture  the  article  as  a  complete  article.  Bat 
it  is  impossible,  I  think,  to  say,  upon  the  face 
either  of  tho  contract  or  the  specification,  that 
they  were  bound  to  make  every  individual  part  of 
it.  It  is  impossible  to  say  that  they  would  not 
have  fulfilled  their  contract,  if  in  the  course  oE 
manufacture  of  the  entire  arm  they  had  introduced 
parts  which  had  been  made  by  other  people  or 
came  from  other  sooroes.  Tbat  being  the  state 
of  the  contract,  the  question  which  occurs  is 
whether  there  is  anything  in  that  contract  to  turn 
it  into  a  contract  of  agency.  Now,  my  Lords,  in 
asking  that  question  several  tests  have  occurred 
to  my  mind  which  might  throw  some  light  upon 
the  subject.  First,  could  the  respondents,  if  a 
foreign  GoTernmcnt  had  wanted  a  thousand  of 
these  breech  actions,  have  sold  a  thousand  of  these 
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breech  actions,  which  were  in  the  course  of  htanr 
made  at  their  factory?   And  if  they  had  sola 
them,  and  if,  nevertheless,  they  had  supplied  the 
British  Government  with  the  requisite  and  agreed 
quantity  of  arms  at  the  agreed  times,  would  Her 
Majesty's  Qoremment  have  had  any  cause  of 
action  against  themP    If  they  were  making 
them  as  tne  agents  of  the  Government,  as  fast  as 
every  piece  of  work  was  put  upon  the  material,  it 
would  become  the  property  of  the  GoTemment. 
Tho  Government  would  have  an  interest  in  it,  and 
the  respondents  would  not,  as  it  appears  to  me,  be 
able  to  sell  or  part  with  it  to  anybody  else.  Bat 
if  they  were  only  under  a  hsi^in  to  deliTsra 
certain  number  m  wrtioles  at  a  certain  time,  theo, 
althongh  in  the  first  instance,  they  may  faare 
intended  certain  portions  of  the  work  to  be  ap[rfi«l 
to  the  fulfilment  of  that  contract,  there  would  be 
nothing,  if  they  were  not  agents,  to  prevent  thdr 
parting  with  them  to  other  people.   Then  again, 
could  the  Crown,  who  is  looked  upon  accoiding  to 
the  argument  as  the  employer,  the  person  whose 
agent  the  respondents  were — could  the  Crown, 
while  the  work  was  going  on,  order  the  dismissal 
of  a  particular  workman,  or  order  any  step  to  be 
taken  which  they  thought  desirable  P   Could  they 
give  any  special  directions  for  doing  the  work  in  a 
special  way,  or  was  that  entirely  in  the  power  of 
the  respondents?   If  the  respondents  were  their 
agenta  doing  the  work  under  a  contract  of  agency, 
it  would  seem  to  follow  that  the  principal  migbir 
withdraw  any  previous  orders  he  had  giren,  and 
order  that  the  thing  should  be  done  in  a  different 
way.   Of  course,  when  i^e  qnestioa  of  remunen- 
tion  came  to  be  cimaiderea,  that  might  impose 
upon  the  employer  some  farther  pecuniary  lia- 
bility; but,  so  to  speak,  he  would  oe  master  cC 
the  work,  and  would  be  entitled  to  give  such  onWs 
as  he  pleased  while  the  work  was  gqiag  on. 
Another  test  ocxmrs  to  me.    Suppose  a  fire  had 
taken  place  at  the  &ctorT  while  this  work  was 
being  done,  and  some  of  these  articles  had  been 
either  injured  or  utterly  destroyed,  at  whose  risk 
would  that  have  been  r   There  can  be  bat  one 
answer.   I  speak  only  of  the  breech-action ;  I  pasa 
by  those  portions  of  the  work  which  were  pro- 
vided by  the  Crown.   With  regard  to  the  breech- 
actdon,  those  things  upon  which  the  Tespondents 
had  been  doing  work  with  a  view  to  comply  this 
contract  nltimi^ely  by  presenting  a  complete  arm, 
there  can  be  no  doubt  that  any  loes  which  bw- 
pened  by  fire  to  those  portions  of  the  work  would 
fall  upon  the  respondents  themselves.  Then, 
again,  as  to  the  rate  at  which  the  work  should 
proceed;  provided  they  complied  with  the  cob- 
tract  by  delivering  the  requisite  quantity  of  armi 
at  the  given  time,  the  Government  would  nothaT» 
had  the  ordinary  power  which  an  employer  has,  of 
either  accelerating  or  retarding  the  rate  at  which 
the  work  was  to  proceed.   All  these  are  trifling 
matters,  but  they  are  all  incidents  which  appear 
to  me  to  belong  to  a  contract  of  agency  as  distin- 
guished from  a  contract  of  sale.   I  think  the  tnw 
distinction  in  this  case  is  between  an  authority  or 
mandate  to  do  a  thing  for  a  money  reward,  ia  tbe- 
doing  of  which,  wheuer  die  individual  is  a  serrant 
or  only  a  contractor,  be  is  all  along  acting  as  aa 
agent ;  and  a  contract  for  the  supply  and  sceep- 
tajice,  if  approved  when  completed,  of  an  article  ta 
be  made  by  the  contractor,  in  the  making  of  wbieh 
the  contractor,  though  working  nnder  inspectios. 
is  all  along  acting  on  his  own  hetudf  tttft  1^ 
Digitized  byVjOOQlC 
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■own  risk.  I  oonoBiTe  tliat  this  latter  deacripbion 
if  ft  deBcoiptUm.  whudi  properly  apolies  to  the 
oonirtct  in  this  oaae*  and,  oonsqiienfelj,  that  the 
respondenta  never  were  the  agents  of  the  Crown, 
and,  coDsequenbly,  are  unable  to  set  up  the  im- 
mnaity  which  the  Grown  enjoys.  I  wiah  to  say 
one  word  upon  another  hranch  of  the  subject. 
Supposing  it  is  said  that  the  Crown  has  power  to 
anthorise  an  agent  to  do  work  for  it  which  would 
otherwise  be  an  infringement  of  this  patent,  must 
there  or  must  there  not  be  some  authority  beyond 
a  mere  authority  to  make  a  patented  article  f  Must 
there  or  must  there  not  be  some  authority  to  make 
itwibbont  a  Hcense  f  rom  the  patentee  P  Now,  I 
eonfeas  I  incline  to  the  opinion  that  Sir  William 
Htrrourt's  argument  upon  t^t  sot^eot  is  well* 
foanded.  The  patent  reserves,  as  patents  ftenerally 
do— always,  I  oelieTe,  now— a  power  in  the  Crown 
to  demand  of  the  patentee  the  making  of  any 
qaantity  of  the  patented  article  they  might  re- 
quire, at  reasonable  prices.  No  doubt  that  means 
a  price  which  will  remunerate  him  as  a  patentee. 
Ou  the  other  hand  the  onse  of  Feather  t.  Tlie  Queen, 
which  we  assume  for  this  purpose  to  he  good  law, 
declares  that  the  Crown  may  oo  it  without  giving 
any  reward  whatever.  But  I  cannot  help  thinking 
that,  whether  the  Crown  should  or  should  not  in 
any  particular  case  deaire  to  take  advantage  of  that 
imamnity,  must  be  a  question  upon  which  the 
Crown  is  entitled  to  exei-cise  its  discretion,  and, 
therefore,  that  any  bare  oontoaot  (supposing 
that  this  were  one  of  that  character,  which  I 
bave  already  pointed  oot»  I  do  not  think  it  is) 
with  an  agont  to  do  the  work,  if  the  Grown 
■aya  nothing  to  the  effect  that  he  is  to  do  it 
without  reference  to  a  patentee's  rights,  will  not 
be  sufficient  to  show  that  the  Crown  was  eze*ois- 
io^  such  an  election,  and,  consequently,  the  agent 
Without  such  express  authority  would  have  no 
right  to  infringe  the  patent.  I  say  that  with  some 
hesitation,  because  my  noble  and  learned  friend 
on  the  woolsack  appefued  to  think  otherwise.  It 
is  not  perhaps  material  in  this  case,  because  all 
your  Lordships  are,  I  believe,  of  opinion  that  ou 
the  main  point  the  judgment  of  the  Court  below 
must  be  reversed,  and  the  judgment  of  the  Court 
of  Qneen'a  Bench  restored. 

Lord  O'Haoah. — My  Lords,  this  case  has  been 
narrowed  so  mach  and  discussed  so  thoroughly 
^hat,  but  for  the  general  importance  and  the  sin- 
jular  conflict  of  judicial  opinion  upon  it,  I  should 
uve  declined  to  add  luiything  to  tne  observations 
]f  my  noble  and  learned  friends.  I  shall  state  in 
ihe  briefest  terms  the  grounds  of  my  agreement 
vith  them.  I  am  strongly  of  opinion  with  the 
earned  judges  whose  decision  in  Feather  v.  The 
'^ueen  ia  the  subject  of  our  present  consideration, 
•bat  it  is  not  desirable  to  extend  the  principle 
istablished  by  that  case.  I  do  not  think  that  it 
ihoald  be  extended  for  any  of  the  reasons  which 
lave  been  suggested  to  your  Lordships,  and  ib 
eema  to  me  that  the  ruling  of  the  Court  of 
Lppeal  if  adopted  by  this  House,  would  involve 
nch  an  extension  with  very  serious  consequences. 
11  Feather  v.  The  Queen  the  contention  was  be< 
ween  the  Crown  and  the  patentee.  Here  it  is 
letween  two  subjects,  one  of  whom  oomplains  of 
he  other  as  having  infringed  on  his  undoubted 
i^t,  and  unless  in  the  doing  of  the  thing  com- 
luuned  of,  the  Crown  was  really  the  actor,  and 
h«  respondent  its  mere  servant  or  agent,  obeying 
»  express  command  for  its  sole  use  and  benefit,  i 


the  invasion  of  the  patent  was  unwarranted,  and 
the  appellant  mast  prevail.  But  for  the  weight  of 
authority  the  other  way,  I  should  hold  it  clear 
that  the  respondent  was  not  the  servant  or  the 
agent  of  the  Crown,  so  as  to  obtain  for  his  admit- 
ted in&ingement  the  immunity  which  the  law,  as 
it  stands,  most  be  taken  to  anord  to  the  Crown. 
He  was  not  a  servant  or  agent  for  that  purpose, 
acting  under  a  master's  control,  dealing  with  a 
master's  property,  and  attending  merely  to  a 
master's  interests.  He  was  a  contractor,  making 
a  specific  bargain  for  his  own  profit,  and  securing 
that  profit  by  operating  on  property  of  his  own. 
He  entered  freely  into  a  contract  "  to  provide 
aod  deliver"  the  articles  specified  in  it.  During 
the  preparation  of  Uiose  articles  the  property 
with  which  he  dealt  oontinvud  to  be  his  own,  save 
perhiq)s  so  Ux  as  the  materials  to  he  mannfaotnred 
were  supplied  to  him.  Until  the  contract  was 
complete  he  nsal  that  property  as  he  pleased,  on 
his  own  responsibility,  and  at  his  own  risk,  and  it 
was  in  the  power  of  the  Crown  to  reject  his  work 
at  any  time  before  the  completion  and  delivery  of 
it.  I  think  it  impossible  to  say  that  in  such  cir- 
cumstances, the  incidents  of  the  relation  of  master 
aod  servant,  or  superior  and  agent,  attached  as 
between  the  contractor  and  the  Crown.  It  has  been 
urged  that  the  contract  was  to  *'  make  "  or  "  manu- 
facture "  the  rifles.  I  find  nothing  iu  its  terms,  or 
in  the  specification,  or  the  schodules,  to  necessitate 
any  such  constmction  of  it.  As  I  have  said,  the 
contractor's  undertaking  is  "to  provide  and 
deliver,"  and  the  specification  begins  by  the  con- 
sistent use  of  the  word  "  supply.  I  conceive  that 
the  exigency  of  that  undertaking  would  have  been 
answered  if,  manufacturing  the  materials  supplied 
by  the  Crown,  be  had  supplemented  them  and 
finisbed  the  arms  by  other  materials,  including 
the  patented  articles,  however  and  from  whom- 
soever they  might  have  been  procured.  His  con- 
tract was  not  of  service  but  of  sale,  for  his  own 
benefit,  of  certain  commodities,  fulfilling  certain 
conditions  and  to  be  paid  for  on  certain  terms; 
and  if  those  conditions  were  fulfilled,  whether  b^ 
his  own  workmanship,  or  articles  provided  at  his 
instance,  I  apprehend  tbe  Crown  could  not  have 
rejected  the  commodities,  as,  on  tbe  other  hand, 
its  right  of  rejection  ou  non-fulfilment  until  the 
moment  of  delivery  remained  iutact,  a  state  of 
things  difficult  to  be  reconciled  with  the  theory  of 
ageQ<7  or  service.  The  exact  position  of  the 
parties,  in  this  r^rd,  seems  to  me  to  have  been 
somewhat  misconceived  by  the  learned  judges  of 
the  Uourt  of  Appeal  when  they  describe  toe  Crown 
as  "  supplying  the  materials,  and  simply  ordering 
the  manufacture  of  an  unman ufacturtKl  article. ' 
If  this  had  been  so ;  if  all  the  materials  had  been 
supplied  by  the  Crown  to  its  own  hired  servants, 
acting  in  its  own  premises,  exercising  no  discre- 
tion and  having  no  property,  bub  merely  carrying 
its  orders  into  effect,  tbe  cases  cited  as  to  tbe  lia- 
bilities of  principals  might  have  application,  and 
the  Crown  might  have  been  regarded  as  itself  the 
manufacturer  and  protected  by  the  implied  excep- 
tion of  the  patent.  But  the  facts  appear  to  me 
to  be  otherwise,  as  I  have  indicated  already,  and  I 
agree  with  Mr.  Justice  Arcliibald  that  "the  con- 
tract might  have  been  performed  by  supplying 
articles  manubotured  long  before  the  date  of  the 
contract.  The  rifles  were  to  be  famished  by  sub- 
contractors, and  it  was  not  a  case  in  which  the 
Crown  was  manufacturing  itself."  ^^^*^^A)^qIp 
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oompetent  for  the  oontiBctor  to  hare  falfilled  his 
asreemenfc  to  the  letter  by  paying  fbr  the  licence 
fuf  the  patentee ;  and  the  contract  does  not  on  any 
oonstmction  of  it,  expressly  or  impliedly  declare 
that  the  Crown  designed  or  directed  the  dispens- 
ing with  the  licence.  The  order  "  to  proride  and 
del  liver"  involved  neither  reqairemenb  nor  approval 
of  illegality,  and  cannot  be  assumed  to  have  been 
issued  with  the  desire  that  the  contractor  shonld 
act  withont  the  peimission  of  the  patentee,  and 
therefore,  so  far  as  he  waa  concerned,  in  fraud  of 
individual  right  and  contravention  of  the  law. 
Sorely  the  contrarr  assumption,  if  any,  should  be 
made.  If  the  wore  could  be  done,  in  one  of  two 
ways,  lefidlj  or  otherwive,  oofj^  we  to  suppose 
ihat  the le^  mode  wu  nob  contemplated,  in  the 
absence  of  clear  words  forbidding  itP  Bat  there 
are  no  such  words.  There  is  not  in  thia  case  eaiy 
protective  or  fortifying  order  ol  the  Crown,  if  any 
order  coold  have  been  so,  by  which  one  subject 
can  shield  himself  from  the  consequences  of  his 
invasion  of  another's  right ;  and,  on  this  ground 
Sir  W.  Harconrt's  argument  appears  to  me  un- 
answered and  sufficient.  As  to  the  r^oning 
baaed  on  considerations  of  policy,  I  shall  only  say 
that  it  cuts  both  ways.  The  Crown  appears  to  me 
to  have  guarded  the  poblic  interests,  by  the  frame 
of  the  patent,  with  abundant  care.  It  secures  the 
service  of  the  patentee  en  terms  dictated  by  itself, 
and  with  penal  consequences  of  a  grave  character 
if  that  service  be  not  fitly  rendend :  and  it  has 
power,  if  necessary,  to  increase  the  stringency  of 
the  conditions  <rf  its  grants.  But  on  the  other 
hand,  policy  and  justice  seem  equally  to  demand 
that  we  should  not  be  persuaded  lightly  to  adopt 
a  view  derogating  largely  from  the  rights  which  a 
patentee  has  purchased  dt  his  c^enitis,  his  labour, 
and  it  maybe,  his  fortune,  and  which  are  vested 
in  him  for  the  interests  of  society  more  than  for 
his  own.  At  the  very  least,  a  royal  order  relied 
upon  as  authorising  injurious  interference  with 
profits  which  are  solemnly  secured  to  him  by  royal 
grant,  should  be  clear  and  unequivocal  if  it  is  to 
be  effective :  and  no  such  order,  as  I  have  said,  has 
been  proved  in  this  case.  The  argument  from 
policy  does  not,  therefore,  help  the  remjondent. 
With  very  sincere  deference  for  the  Court  of 
Appeal,  and  such  distrust  of  my  own  judgment 
u  that  deference  suggests,  I  am  obliged  to  ooncur 
in  the  reversal  proposed  to  your  Lorcuhips. 

Lord  Selbobbs.— Hy  Lords,  I  agree  with  the 
opinions  which  have  already  been  expressed.  I 
consider  the  case  of  Feather  v.  The  Qu«e»  to  have 
determined  that  letters  patent  for  inventions 
operate  to  grant  an  exclusive  privilege  to  the 
patentee  against  all  the  subjects  of  the  Crown ; 
aud_  that  the  Crown  is  not  bound  by  tiiem,  not 
(strictly  speaking),  because  it  is  impliedly  excepted 
but  because  the  privilege  granted  is  a  privilege 
against  the  subjects  only  and  not  a  privilege 
against  the  Crown.  But,  for  the  purpose  of  teat- 
ing,  in  this  or  in  any  other  case,  the  consequences 
of  that  decision,  I  see  no  reason  to  object  to  tho 
manner  in  which  it  was  put  by  my  noble  and 
learned  friend  on  the  woolsack,  viz.,  as  if  the 
sovereign,  and  the  officers,  agents,  and  servants  of 
the  sovereign,  had  been  expressly  excepted  from 
tho  operation  of  the  grant.  I  agree  with  tho 
Court  of  Queen's  Bench  that  this  decision  is  not 
to  be  extmded  by  any  reasoning  from  the  con- 
venience o!  the  Grown,  or  of  the  public  service, 
or  from  any  idea  that  it  praotioally  comes  to  the 
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same  thing  whether  the  Grown  manntactnrea  itialf 

or  gives  orders  to  other  tnanufacturers.  It  cannot^ 
on  any  such  grounds,  be  extended  so  as  to  make 
the  grant  less  operative  than,  according  to  its 
proper  construction,  it  purports  to  be,  against  the 
subjects  of  the  Crown.  It  would  be  inconsutent 
with  the  grant  to  hold  that  the  exemptdon  of  tba 
Crown  from  this  privilege  can  be  imparted  to  tba 
subject ;  whether  it  might  or  might  not  be  con- 
venient to  the  public  service,  in  any  particular 
case  that  this  should  be  done.  The  case,  there- 
fore, in  my  opinion,  depends  upon  the  question 
whether  the  relation  of  master  and  servant,  or  of 
principal  and  agent,  existed  between  the  Crown 
and  these  defendants  during  the  process  of  the 
manufhotura  of  the  breeoh^action  in  qnastimi,  and 
for  the  purposes  ai  that  mannfactnre.  and  this 
question  must,  in  my  opinion,  be  decided  by  a  striot 
and  accurate  applioatkm  of  legal  principles  to  this 
particnlar  contract,  exactly  in  the  same  manner  as 
if  any  private  person,  and  nota  public  departmoit, 
had  contracted  with  the  defendants,  in  terms  of  the 
documents  before  us,  for  the  sopply  of  these  arms. 
I  cannot  doubt  as  to  the  answer  to  be  given  to 
the  Question  when  that  test  is  applied.  There 
was  clearly  no  contract  of  hiring  and  service;  and 
I  am  e(]ually  clear  that  any  private  persons  who 
entered  into  such  a  contract  would  not  have  been 
liable  for  the  acts  of  the  defendants  daring  the 
process  of  manufacture  as  a  principal  is  liable  fir 
the  acts  of  his  agent.  It  is  not  like  the  oasa  aS  a 
railway  contractor  who  executes  wfvla  which  the 
company  itself  is  bound  by  law  to  execute^  and 
which  only  can  be  exeouted  than,  or  by  some 
person  acting  by  their  aathonty,  and  entiued  on 
their  behalf  to  exercise  the  powers  rested  in  Utem 
by  the  Legi^tnre.  Nor  is  it  like  the  case  d  a 
direct  order  to  a  contractor  to  do  an  unlawful  act, 
to  the  injury  of  another  person.  Here  there  is  no 
order  to  infringe  any  patent;  and  it  cannot  be 
inferred  that  this  would  have  been  intended  (x 
authorised  by  a  private  person  entering  into'  thia 
contract ;  the  use  of  patented  articles  or  patented 
processes  being,  in  tho  ordinary  course  of  bosi- 
nesB,  a  thing  which  may  be  lawfully  obtained  in 
the  proper  market,  just  as  any  neceesaiy  ma- 
terials might  be  which  the  manafactnrer  taking 
the  contract  might  not  himself  have  in  stock. 

Judgment  of  Court  of  Appecd  reverted,  <uid 
judgment  of  tho  Court  of  Qiteen't  Beiu^ 
restored. 

Solicitors  for  the  appellant,  Stibbard  and  Cto%- 

Solicitor  for  the  respondents.  The  SdUcUor  fo 
the  War  DeparimasL 


June  27  and  29,  JvOy  9  and  97. 
(Before  Lords  Chkuibfokd,  Hathxslbt,  O'EUgav* 
and  SxLBOEini.) 
Akdebsqm  v.  Moaicb  ;  MoRicE  V.  A2n>usox.(a) 

OH  APrS^_FKOH  TEE  CODBT  OF  EXCHBqUU  CHaXBXX. 
IH  EHGLllfD. 

Marine  insurance — Insurable  interest— Commence- 
ment  of  risk — Perils  of  the  seae — Evidence. 

The  appellant  contracted  for  the  purchase  of  ric*  m 
the follotoing  terms:  "Bought  for  account  of 
of  8.  and  Co.,  the  cargo  of  new  crop  Jtangoon  rice 
perBtmbetan."  The  My  after  makmgfhiecontraai 
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the  appellant  insured  the  rice  at  and  from  San- 
goon  to  the  United  Kingdom,  "  a$  interest  may 
appear."    The  ship  proceeded  to  Rangoon,  and 
after  ilie  greater  part  of  the  cargo  had  heen 
shipped,  she  suddenly  sank  at  her  anchors,  in 
fiae  weather,  and  ilie  rice  already  shipped  toas 
wholly  lost.    In  an  action  on  the  policy, 
Sdd,  hy  Lords  Chelmsford  and  Hatherl^  {affirming 
tbejudffmeni  of  ike  court  below),  that  ths  appet- 
Jant  had  no  insurable  interest  in  the  rice,  it  not 
heiag_  at  hit  rish  till  the  cargo  tO(U  oompleted. 
Sy  Lorda  O'Hagan  aiuJ  SeUtome  contra. 
7he  eoidence  tended  to  show  that  the  ship  toot  sea- 
worthy and  in  good  repair  on  the  voyage  to  the 
port  where  she  was  lost,  and  no  direct  eoidence 
was,  or  could  be,  given  why  she  sank. 
Seld  (affirming  the  judgment  of  the  court  bdow), 
thai  there  was  evidence  of  a  loss  by  the  perUs 
insured  against. 
This  htbs  an  action  on  a  policy  of  insorance  on  a 
cargo  of  goods  and  merchandise,  at  and  from 
Bangoon  to  the  United  Kingdom. 

The  plaintiff,  Anderson,  was  a  merchant  in 
London,  and  on  2nd  Feb.  1871.  he  entered  into  a 
contract  for  the  purchase  of  a  cargo  of  Rangoon 
rice  in  these  terms : 

*'  Bought  for  BccoanIi  ot  Anderson  uid  Ca  of 
Borradaile  and  Co.,  the  cargo  of  new  crop  Bansoon 
rice  per  Sunbeam,  707  tons  register.  No.  1254,  in 
Veritas,  ab  9s.  1^.  per  cwt.  cost  and  freight, 
expected  to  bo  March  shipment,  bat  contract  to 
be  Toid  should  vessel  not  arrive  at  Rangoon  before 
April  1871.  Payment  by  seller's  draft  on  purchaser 
at  six  months  sight,  with  documents  attached." 

The  following  day  he  effected  an  insurance  with 
the  defendant  Morice  in  these  words :  "  At  and 
from  Rangoon  to  any  port  or  place  of  discharge  in 
the  United  Kingdom  or  Continent,  by  the  Sun- 
beam, warranted  to  sail  from  Rangoon  on  or  before 
the  first  of  April,  on  rice,  as  interest  may  appear. 
AmouDt  of  invoice  to  be  deemed  the  Tfuoe; 
average  payable  on  every  500  b^.  The  said 
merchandises  are  and  shall  be  Talned  at  55001., 
pBftof  6000Z." 

The  Sunbeam  arrived  at  Rangoon  in  ballast  on 
2nd  March  1871,  and  anchored  at  the  nsnal  place 
hj  two  anchors.  She  began  to  load  ijie  rice  on 
fth  March,  and  continued  loading  till  tbe  30th,  on 
which  day  abont  five-sixths  of  tbe  cargo  was  on 
board,  and  the  remainder  was  in  lighters  alongside, 
she  then  suddenly  began  to  leak  very  fast,  and 
sank  at  her  moorings  on  the  following  day, 

Evidence  was  given  that  she  had  been  thoronghly 
overhauled  and  reclassed  in  1869.  and  had  Seen 
Qaite  keaworbhy  in  several  long  voyages,  inclnding 
the  voyage  to  Rangoon,  and  had  been  exaininea 
by  the  capttun  while  lying  there. 

After  tne  loss  the  captain  signed  bills  of  lading 
for  the  cargo  actnully  shipped,  which  were  indorsed 
to  the  plaintiff.  The  sellers  drew  bills  of  exchange 
for  the  price  which  the  plaintiff  duly  accepted  and 
met. 

The  action  was  tried  before  Brett,  X,  the 
sittings  in  London  after  Hilary  Term  1873,  when 
the  jniy  fonnd  a  verdict  for  the  pluntiff,  leave 
being  reserved  to  the  defendant  to  move  to  enter 
a  verdict  on  the  ground  that  there  was  no  evidence 
of  a  loss  by  the  perils  insnrod  against,  and  that 
thare  was  no  insurable  interest  in  the  plaintiff. 

A  rale  was  according  obtained,  but  it  was  dis- 
charged by  the  Court  of  Common  Picas  (Lord 
Ctderidge,  C.J.,  Brett,  and  Denman,  JJ.)  as  re- 


ported in  L.  Bep.  10  C.  P.  58 ;  31  L.  T.  Bep.  N.S. 

605. 

On  appeal  to  the  Excbeqner  Chamber  (Bram- 
well,  PoUoclc,  and  Amphlett,  BE.,  Biackbum, 
Lash,  and  Quain,  JJ.)  the  deoiaion  of  the  Court  of 
Common  Pleas  was  affirmed  on  the  question  of  a 
loss  by  the  perils  insured  ag&inst,  but  reversed 
on  the  question  of  the  plaintiff  having  an  insur- 
able interest  in  the  rice  before  the  loading  was 
completed,  Quain,  J.,  dissenting  from  the  majority 
of  the  conrt  on  this  point  (L.  Bep.  10  C.  P.  609 ; 
33  L.T.Rep.ir.  S.366). 

Cross  appeals  were  then  brought  to  the  Honse 
of  Lords. 

Sir  H.  James,  Q.C.  Watkin  WUliame,  Q.C.,  and 
J.  0.  Maihew,  appeared  for  Mr.  Anderson,  the 
plaintiff,  below. 

Butt,  Q.C.  and  Coh«n,  Q.O.,  for  Mr.  Morice,  the 
defendant  below. 

The  same  arguments  were  urged,  and  the  same 
anthorities  relied  on,  as  in  the  courts  below. 

Juh/27. — ^Tbur  Lordshqw  gave  judgment  as 
follows : 

Lord  Chelustobd. — My  Lords, — ^The  qnestitm 
to  be  determined  upon  this  appeal  is  one  of  some 
diffionlty,  and  it  has  given  rise  toa  nreai,  diversi^ 
of  judicial  opinion.  UAiay  be  thus  shortly  stated: 
Whether  the  appellant,  under  a  contract  for  the 
porchase  of  a  cargo  of  rice  to  be  shipped  on  board 
a  vessel  called  the  Swnbeam,  had  any  property  in 
the  rice,  or  had  incurred  any  risk  in  respect  of  it 
so  as  to  give  him  an  insurable  interest  at  the  time 
of  the  total  loss  of  tho  vessel  and  cargo.  Having 
read  the  terms  of  the  contract  for  the  purchase  m 
the  rice,  the  noble  and  learned  lord  said  that  if 
the  intention  of  the  parties  was  to  be  collected 
from  tbe  written  contract  alone,  payment  was 
to  be  made  only  on  the  completion  of  the  cargo. 
According  to  the  case  of  Appleby  v.  Myers  (L.  Rep 
2  C.  P.  661 ;  14  L.  T.  Rep.  N.  S.  669),  no  interest  m 
it  passed  to  the  purchaser  until  the  cargo  was  com- 
pleted. But  although  the  purchaser  of  a  cargo 
might  have  no  interest  in  it  until  a  certain  event 
happened,  as,  for  instance,  until  the  delivexy,  he 
might,  if  he  pleased,  expressly  take  upon  himself 
all  the  risks  and  dangers  of  the  voyage,  as  in 
Castle  V.  Playford  (L.  Rep.  7  Ex.  9S ;  26  L.  T. 
Bep.  N.  S.  315),  although,  without  a  stipalation  to 
that  effect,  he  would  not  be  affected  by  anything 
which  might  happen  to  the  cargo  in  its  transit  to 
him.  In  the  present  case  it  was  contended  that 
either  iinder  the  contract  itself  the  appellant's 
risk  began  as  soon  as  any  rice  was  shipped  on 
.  board  the  Sunbeam,  or  that  the  act  of  effecting  an 
insurance  on  the  rice  by  the  appellant  was  an 
agreement  on  his  part  to  undertake  the  risk." 
Assuming  that  the  intention  of  tbe  parties  might 
be  implied  from  their  acts,  and  so  become  a  term 
in  the  contract,  the  acts  ought  to  be  such  as  to 
muufttt  that  intealuon  withoat  ambiguity.  The 
acts  relied  upon  in  this  case  were  a  notice  from 
the  vendors  to  the  jpurchaser  to  effect  an  insuranoa 
on  the  rice  in  the  Bunbeam»  and  a  policy  of  insur- 
ance effected  by  the  purchaser  accordingly,  de- 
scribing the  adventure  as  "  beginnini^  upon  the 
goods  and  merchandises  from  the  loading  thereof 
aboard  the  ship,  and  to  continueand  endure  during 
her  abode  at  Rangoon,"  Ax.  It  seems  to  me  clear 
that,  unless  a  change  was  produced  in  his  rights 
and  liabilities  under  the  contract  by  his  under- 
taking the  insurance,  Anderson  would  have  had 
no  interest  in  the  rice  until  a  completexu^go  had 
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been  shipped.  But,  although  this  was  his  position 
in  relation  to  the  contract  itaelf,  he  had  a  contin- 
gent benefit  which  might  accme  to  him  from  tbe 
completion  of  the  cargo  on  board  tbe  Sunbeam, 
and  its  safe  delirery.  This  contingent  benefit  was 
one  on  expected  profits,  and,  albbongh  it  iroald 
not  be  protected  by  an  iosnrance  on  the  rice 
{Luema  T.  Orau/ord,  2  B.  A  P.,  N.  E.,  269),  yet 
Andersfm,  having  llhat  contingent  interest  in 
the  aatetj  of  Hit  cargo,  might  not  be  iadiB^oaed  to 
take  npon  himidf  an  insurance  against  its  loss, 
more  espedolly  as  he  would  have  an  interest  in  the 
rice  itself  at  Banffoon  as  soon  as  tbe  cargo  ahonld 
be  completed.  The  question  is,  did  this  insarance 
throw  toe  risk  of  the  loss  of  tbe  rice  npon  him  ? 
Did  he,  by  undertaking  it,  impliedly  agree  with 
the  vendors  that,  if  the  rice  was  destroyed  after 
any  part  bad  been  abioped  on  board  tbe  Sunbeam, 
the  loss  sboold  be  his  P  Did  this  act  change  tbe 
natare  of  the  contract,  the  stipulations  of  which, 
enabling  the  vendors  to  take  the  bill  of  lading  in 
their  own  name  and  to  send  it  forward  with  the 
draught,  were  jjWmti/ocifl,  though  not  oonolasive, 
evidence  of  the  interest  and  property  remaining 
in  them  f  What,  was  the  natare  of  the  risk  which 
Anderson  was  snpposed  to  have  undertaken  P  In 
the  words  of  Blackburn,  J.;  in  OtutU  v.  Plai(ford, 
it  was,  *'  If  the  property  perishes  by  danger  of  the 
seas,  I  shall  take  the  risk  of  having  lost  tbe  pro- 
perty, whether  it  be  mine  or  not.  If  this  was 
really  his  undertaking,  every  bag  of  rice  shipped 
on  board  the  Sunbeam  was  at  his  risk,  and  the 
loss  of  it  must  have  fallen  upon  him.  But  tbe 
Court  of  Common  Pleas  held  that,  as  Anderson 
would  not,  if  the  ship  bad  saUcd  and  arrived  with 
what  was  on  board  of  her  when  she  sank,  have 
been  obliged  to  accept  what  was  on  board,  he  was 
not  bound  to  pay  for  tbe  rice  which  was  on  board 
and  lost  when  the  ship  sank ;  from  which  it  would 
seem  to  follow  thA  Anderson  was  not  exposed  to 
aa^  risk  of  loss  before  a  complete  cargo  bad  been 
shiTOed  in  tbe  Bwnbeam.  There  being,  therefore, 
oonflioting  evidence  of  intention  as  to  the  interest 
in  tixo  rice  passing  to  the  purBbaanr  or  remuning 
urthe  vendors,  the  effect  of  the  written  contract 
"btniDg  that  the  interest  was  to  continue  in  tbe 
vendors  nnt»l  the  completion  of  the  cargo,  and 
the  consent  of  the  purchaser  to  insure  not  shifting 
tbe  property  dnring  tbe  loading  and  before  ^e 
cargo  was  complete,  and  it  being  at  the  utmost  an 
indication  of  intention  to  asanme  tbe  risk,  I  think 
your  Lordships  ought  not  to  look  out  of  tbe  con- 
tract, but  to  determine  the  rights  and  tbe  liabili- 
ties of  the  parties  by  it  alone.  It  was  not  disputed 
that  by  the  terms  of  the  contract  Anderson  was 
not  bonnd  to  take  less  than  a  complete  cargo 
of  rice,  and  that  he  had  an  option  either  to 
uooept  or  rqect  a  part  cargo.  If  be  had  ezer- 
dRed  this  option  oy  aooepting  what  was  on 
board  before  the  Bwnbeam  sanE  as  a  fnlAlment 
of  tbe  oontraot  on  the  part  Uie  vendors,  be 
would  have  had  an  insurable  interest  in  the  rice 
at  the  time  of  the  loss.  The  Gonrt  at  Common 
Fleas  thought  the  properly  had  not  passed  out  of 
the  vendors  at  thia  time,  but  they  were  of  opinion 
"that  there  was  such  an  appropriation  of  tbe 
rice  on  board  to  the  contract  as  to  prevent  the 
bellera  from  withdrawing  that  rice  without  tbe 
consent  of  tbe  buyer ; "  tbua  apparently  fixing 
the  buyer  with  tbe  risk  of  the  rice,  from  time '  to 
time,  as  it  was  put  on  board.  Upon  tbis.  Black* 
born,  J.,  in  his  judgment  in  the  Exchequer 
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Chamber,  observed,  "  If  we  ooald  see  anything  to 
indicate  an  intention  that  as  each  bi^  was  shipped 
it  should  be  at  the  buyer's  risk,  we  shoold  uiink 
it  indicated  an  intention  that  it  should  not  he 
taken  out  without  his  consent;  but  we  cannot 
find  anything  to  this  effect."  Kow,  an  intention 
that  each  bag  of  rice  shipped  should  be  at  the 
risk  of  the  purchaser  was  neoessaiy  to  be  eata* 
blished  as  a  foundation  for  tha  argument  mui- 
tained  by  tbe  learned  connael  for  the  ^ipellant, 
that,  if  part  of  the  rice  had  been  shipped  and  bad 
been  damaged  while  on  board,  the  voidors  might, 
without  removing  it,  have  gone  on  loading  tbe 
rice  until  a  full  cargo  had  been  put  on  board,  and 
have  delivered  it  to  the  purchaser,  who  would 
have  had  no  option,  but  most  have  accepted  it  as 
a  faithful  perlbrmance  of  tbe  contract.  Sir  H. 
James  went  farther  than  that,  and  argued  that, 
even  if  part  of  the  cargo  shipped  had  bMn  totally 
destroyed  by  fire,  and  the  vendors  had  come  with 
a  fnruier  quantity  of  rice  to  be  shipped,  the 
master  must  have  taken  it  in,  and  if  the  Suiibtam 
bad  afterwards  arrived  with  a  quantity  of  rice 
which,  together  with  that  destroyed,  would  have 
amounted  to  a  full  cargo,  the  purchaser  could  not 
have  refused  to  accept  it.  This  rather  bold  pro- 
position requires  for  its  support  that  it  shoold 
first  be  established  that  each  bag  of  rice  as  it  was 
shipped  on  board  was  appropriated  to  the  par- 
chaser  and  was  at  his  risk.  Assuming  that  tbe 
rice  was  not  tbe  porcbaser's  property,  nor  at  bis 
risk,  as  Bramwell,  B.  thoaght,  I  cannot  agna  that 
in  the  circumstances  supposed  there  could  be  a 
performance  of  the  contract.  The  purchaser  was 
entitled  to  a  full  cargo  of  merchantable  rice,  aoil 
was  not  boDnd  to  accept  less  than  a  tall  cargo. 
The  learned  counsel  for  tbe  appellant  argued  tluit 
Bfcer  the  Sunbeam  sank  with  a  deficient  oirgo  tbo 
purchaser  had  a  right  to  exercise  hia  option,  and 
to  accept  tbe  rice  at  the  bottom  of  the  river  iu 
fulfilment  of  the  contract.  As  between  the  pur- 
chaser  and  Uia  vendors  tbere  was  nothing  to 
prevent  the  purchaser,  if  he  chose  to  do  so  ex- 
traordinary a  thing,  from  taking  the  perished 
rice  and  paying  the  invoioed  price  for  ifc  Bat 
tbe  case  was  between  tbe  purchaser  and  the  nnder- 
writers.  Tbe  purchaser  was  entitled  to  a  cargo 
of  rice  ahipped  on  board  the  Sunbeam ;  tbe  option 
which  be  was  entitled  to  exercise  related  to  a 
cargo  of  rice  on  board  that  i-hip,  and  no  other. 
Both  vessel  and  cargo  were  utterly  lost,  and  there- 
fore what  subject  waa  in  existence  npon  which  an 
option  could  be  exercised  ?  After  tbe  loss,  tbe 
purchaser  was  not  bound  to  pay  for  the  rice,  and 
tbe  vendors  could  not  insist  npon  payment.  I! 
there  had  been  no  insurance  it  couid  not  be  aup- 
posed  that  the  purchaser  would  have  taken  to  and 
paid  for  the  rioe  at  the  bottom  of  the  river.  The 
payment  was  entirely  voluntary,  and,  inateod  of 
bemg  tbe  exercise  ot  a  bond  Jtd*  opAion  by  tbe 
purchaser,  was  only  made  by  him  and  aoonpted  by 
the  vendors  with  the  view  of  relieving  them- 
selves and  throwing  the  loas  upon  tbe  under- 
writers. In  these  circumatancea  1  think  that  the 
judgment  of  the  Exchequer  Chamber  was 
and  oagbt  to  be  affirmed. 

Lord  HiTQBBLBT  conouired  in  the  view  takoi  by 
Lord  Chelmsford. 

Lord  Selborns. — My  Lords,  it  is  my  misfor- 
tune to  differ  from  two  of  your  Lordships,  aa  well 
as  from  the  majoritv  of  the  court  below,  my 
opinion  being  that  toe  case  was  placed  npon  ita 

Digitized  by  VjOOglC 


AxDmaaos  v.  3Cobic«  ;  Mouca  v.  Andxbsosi. 


Dae.  83. 1S76.] 


THE  LAW  TTMEB 


[Tol.  XXXV.,  N.  8.-  569 


H.  OF  L.]  UoBici  V.  Ahdehsok— liYoir  u.  Thb  Vibskovqkbs'  Coupaht.  [H.  ot  L. 


proper  gronnd  by  the  jodgment  of  Qoain,  J.,  in 
tba  Excheomar  Chamber.  It  waa  on  all  hands 
admitted  tnat,  if  the  oontraot  between  the 
parties  the  rice  was  to  be  at  the  risk  ot  the  ba  jer 
ooriiig  the  time  ot  its  shipment  at  Ban^oon,  the 
plsintiff  {the  appeilant  here)  iras  entitled  to 
neovet.  I  do  not  consider  it  necesaarf  that  this 
ihoold  have  been  expressed  in  the  bought  note. 
It  was  sn£Bcient  it  it  aopeared  bj  evidence  proper 
to  be  considered  by  a  jury  that  the  parties  did  in 
f  sot  BO  agree.  But  I  cannot  read  the  terms  of  the 
bought  note  vithont  drawing  from  them  the 
inference  which  there  was  certainly  nothing  in  the 
rest  of  the  evidence  to  repel,  that  tbo  intention  of 
the  parties  was  that  the  goods  should  be  insured 
br  the  bnyer.  The  judges  of  the  ETcheqner 
Chamber  were  of  opinion  that,  as  the  time  when 
the  sellers  under  the  terms  of  the  contract  would 
be  entitled  to  draw  npon  the  buyer  fiar  the  price  ot 
the  goods,  and  when  the  buyer  woold  be  bound  to 
the  goods  in  tolflunent  ot  bis  oontraot, 
not  airiTO  tmtila  full  oar^ohad  been  put 
on  board,  the  risk,  agunst  which  the  buyer  was 
intended  to  insure,  would  commence  at  the  same 
time  and  not  earlier  I  am  unable  to  agree  in  that 
<^ion  because  the  eridence  satisfies  me  that  this 
was  not  the  actnat  understanding  or  intention  of 
the  parties.  On  the  day  after  the  contract,  when 
there  could  be  no  object  in  shifting  any  burden 
from  the  right  to  the  wrong  party,  the  buyer  did 
actually  insare  in  terms  which  covered  every  bag 
d  rice  put  on  board  from  the  first'  commencement 
of  the  loading  ot  the  vessel.  The  fact  that  snch 
an  insurance  had  been  made  seemed  not  to  have 
then  been  communicated  to  the  sellers.  But  they 
made  no  insurance,  and  on  the  6tb  March  1872, 
irtiea  tha  veasel  ma  in  the  Bangoon  rirer,  exactly 
three  da^  beftors  she  besao  to  take  in  her  cargo, 
they  adrioed  the  buyer  telegram  that  she  was 
tbne,  and  calledlhia  attention^to  "  insurauoe."  I 
osn  only  nnderstand  that  as  meaning  that  the 
time  was  then  close  at  hand  at  which,  by  the  00m- 
menoement  of  the  loading  of  the  cargo,  the  risk 
intended  to  be  insured  against  by  the  buyer  would 
begin.  Nor  does  it  appear  to  me  to  be  reasonablet 
or  according  to  the  probable  and  ordinary  course  ot 
mercantile  nsage,  that  when  a  cargo  was  to  be 
loaded  at  a  given  place  on  board  a  particular  ship 
for  a  particular  adventure,  and  when  the  duty  of 
insuianoe  was  undertaken  by  the  bnyer,  the  fiarties 
should  be  supposed  to  mean  to  divide  the  risk,  so 
that  the  bnyer  should  insure  after  the  cargo  was 
oonplete^  and  the  seller  (though  nothing  was  said 
iboat  it)  nntil  that  time.  When  we  have  onoe  got 
aohrtm  the  direct  evidenoe  leads  ns  in  this  case, 
the  presumption  appears  to  me  to  be  against  such 
a  distinctioii,  and  the  burden  proof  to  lie  upon 
those  who  affirmed  it.  Baron  Bramwell,  whose 
opimon  I  alwavs  hc^d  in  the  highest  res[»ct,  con* 
Rdered  it  a  anmoient  answer  that  there  might  be  a 
risk  while  the  goods  were  on  their  way  to  and  not  yet 
on  board  Uie  ship,  against  which  it  would  certainly 
not  be  tor  the  buyer  to  insure,  and  that  the  line 
JDost  always  be  drawn  somewhere.  I  am  not 
■atisfied  with  that  argument.  The  line  in  this 
ttse  appears  to  be  dearly  drawn  by  the  oontraot. 
Whatever  was  within  the  scope  of  the  contract  is 
on  one  aide  of  that  line,  and  whatever  was  not  is 
on  the  oUier.  The  parties,  had,  of  oourae,  in  their 
oattsmplation  the  cargo  of  the  ship,  and  that  only, 
and jgoMa  neither  phmd  on  boardTihe  ship  as  pwt 
ef  tnt  cvgo  nor  enfaieot  to  any  maritime  risks  of 


that  partioular  ship  as  hired  for  that  particular 
adrentare  woold  be  altogether  ontside  ci  this  con- 
tract, and  entirely  nnweotedby  its  provisions. 
Bat  surely  it  is  otherwise  with  regard  to  goods 
pat  on  board  u  put  of  the  cargo  and  snlnect  to 
the  maritime  risks  of  the  ship  as  hired  for  the  par- 
ticular adventure.  The  subject  of  the  contraut 
was  *'  the  cargo,"  not  specific  goods  nor  a  defined 
quantity  of  goods.  Nothing  could  be  lesa^  likely 
than  that  when  the  bnyer  undertook  to  insure, 
an  insarance  was  meant  which  would  not  cover 
the  whole  risk  of  the  adventure  from  its  commence- 
ment as  to  every  part  of  the  cargo ;  or  that  they 
should  have  thought  of  Buoh  a  refinement  as  thuc 
goods  put  on  board  for  the  purpose  of  the  adven- 
ture were  not  to  be  regarded  as  "  cargo  "  for  the 
purpose  of  insarance,  until  the  whole  lading  was 
completed.  So,  understanding  from  the  agree- 
ment that  the  purchaser  was  to  insure,  I  think 
that  is  anfflcient  for  the  dedraon  of  the  case.  JIfr. 
Jusfdoe  Blackboni,  in  the  case  ot  JilUon  t.  The 
Br%ri<A  Jnsuranee  Coirmany  (L.  Bep.  1  App.  Gas. 
209 ;  84  L.  T.  Bep.  N.  S.  SW).  said,  "  According  to 
my  experience  merdhants  attach  very  great  weight 
to  a  stipulation  as  to  who  is  to  insure  as  showing 
who  is  to  bear  the  risk  ot  loss."  I  agree  in  that 
remark,  which  is  supported  by  severaTauthorities. 
I  think,  therefore,  that  it  was  intended  that  the 
buyer  was  to  bear  the  risk  of  loss  in  this  case.  In 
my  opinion  the  judgment  of  the  Court  of  Ex- 
chequer Chamber  ought  to  be  reversed,  and  I  con- 
fess I  very  much  regret  the  decision  which  will 
pass  in  the  name  of  your  Lordships'  house  as 
being  a  failure  of  what  seem  to  me  to  be  snb* 
stantial  justice. 

Lord  O'Hagax  ooncnrred  in  tha  view  taken  by 
Lord  Selbome. 

The  votes  bong  eqnal  the  dedrion  appealed 
against  was  affirmed. 

JiiAgmnt  of  tAfl  Sflus&B^Mr  OAotn&sr  filmed 
and  <q^Ma{  dwmusw  wUhaui  eoHg. 

UoBicB  V.  AJinutsoa. 
This  was  the  cross  appeal  from  the  nnanimoas 
judgments  of  both  the  courts  below  as  to  whether, 
under  the  circnmstances,  there  was  eridenoe  tit  a 
I  loss  by  the  perils  insured  uainst. 

The  eridenoe  appeare  Itil^  in  the  reports  in  the 
oonrta  below  mp.). 

Thdr  LosDSHiFS  were  nnanimoosly  of  opimon 
that  the  deoiuoi  appealed  from  shoald  be  afnrmad 
with  costs. 

Solicitors  for  Hr.  Anderson,  Parker  and  Clarke. 
Solioiton  for  Mr.  Morioe,  SoUama,  Bon,  and 
Ooward, 


July  3,4,  6,  and  27. 
(BdNve  the  Lokd  Chakcxllor  (Cairns),  Lorda 
Chzlmsfohd  and  Sblbobsb). 
Ijuai  V.  The  Fishkonoeks'  CoHFAirr.(a) 
oh  affeal  raoit  the  coubi;  or  assval  is  chancbkt 

IN  ENQLUID. 

Bipariaa  owner— Tidal  rttw  —  2%ants«  Conssr- 
vaney  Act  (20  ^  21  VitL,  o.  cxlviL),  «s.  53, 179— 
Privaie  right. 

A  riparian  proprietor  on  the  hanki  of  a  tidal  ruivig- 
alh  river  hat  nmilar  rightt  and  nalural  ease- 
Msnto  to  Aots  which  festowg  to  a  ripmian  pro- 
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prietor  abova  ihe  iloto  of  {he  lidot  subjeet  to  the 
pttblie  right  of  navigation. 
The  Thames  Ccynaerwancy  Aci,l)y  Beet.  53,  empotoer$ 
tile  conearvators  to  grant  n  licence  to  ihe  owner  of 
any  land  adjoining  the  river,  to  make  an  embank- 
ment in  front  of  hi$  land,  into  tlie  body  of  the 
river;  by  eecl.  179  all  ezteting  rights  of  ovjnert 
of  lands  on  ihe  banke  of  the  river  are  preterved. 
The  appeUant  and  the  respondents  owned  adjoining 
viharvet,  the  ajtpellaiil  had  acceas  from  his 
wharf  to  the  riuer  both  on  the  south  and  west 
eidea;  the  rei^pondente  obtain^  a  licence,  vijider 
eeet.  03  of  the  Act,  to  make  an  embankment,  the 
^ect  of  wkidt  Kould  heme  been  to  cut  nff  the 
appelUmt'e  aceese  to  the  river  on  tJie  toest  side. 
Seld  [reversing  the  judgment  of  thi  court  below), 
Uiat  this  access  was  a  private  iight  wiHiin  sect. 
179,  and  that  the  eonsetvators  iMd  no  power  to 
grant  such  licence. 
This  was  ao  appeal  from  a  decision  of  the  Lordfl 
JuBticcs,  reported  in  L.  Eep.  10  Ch.  679 ;  33  L.  T. 
Bep.  N.  S.  14t),  reTersing  a  decision  of  Malins, 
V.u.,  reported  in  32  L.  T.  flep.  N.  S.  479. 

The  appellant  was  the  owner  and  occapier  of  a 
wharf  on  the  banks  of  the  Thames,  called  Lyon's 
wharf.  The  south  side  of  the  wharf  fronted  the 
main  channel  of  the  rirer,  and  on  the  west  side 
there  was  aa  inlet  ol  the  river  called  Wiuckwortb's 
Hole.  Tlie  appellant's  property,  therefore,  had 
the  adrantage  of  an  aocesa  to  the  river  on  two 
sides,  which  was  usetnl  to  him  in  his  business. 
The  respondents  were  the  owners  of  a  wharf  at 
the  bottom  of  Winckworth'a  Hole;  and  in  1872 
they  obtained  from  the  Conserrators  of  the 
Thames  a  licence  to  make  an  embankment  in 
front  of  their  wharf,  op  to  the  main  line  of  the 
rirer,  which  wonld  have  had  the  eifect  of  catting 
off  the  appellant's  access  from  the  west  side  of  bis 
wharf  to  Winckworth's  Hole,  and  so  to  the  main 
river.  The  hcence  was  obtained  nnder  sect.  53 
of  the  Thames  Conservancy  Act  (20  &  21  Vict, 
cxlvii.],  which  is  as  follows :  "  It  shall  be  lawful  for 
the  Conservators  to  grant  to  the  owner  or  occa< 
pier  of  any  land  fnmting  and  immediately  adjoin- 
ing the  river  Thames,  a  licence  to  make  any  doc^. 
baa  in,  pier,  jetty,  wharf,  quay,  or  embankment, 
wall,  or  other  work  immediaidj  in  froni  of  his 
land,  and  into  the  body  of  the  said  river,  upon 
payment  oE  such  fair  and  reasonable  consideration 
as  is  by  this  Act  directed,  and  nnder  and  subject 
to  8Qoh  conditions  and  restrictions  as  the  Con- 
servators shall  think  fit  to  impose." 

Sect.  179  of  the  Act  is  as  follows :  "  None  of 
powers  by  this  Act  conferred,  or  anything  in  this 
Act  contained,  shall  extend  to  take  away,  alter,  or 
abridge  any  right,  claim,  privilege,  franchise, 
exemption  or  immunity  to  which  any  owner  or 
occupier  of  any  lands,  tenements,  or  heredita- 
ments on  the  banks  of  the  river,  including  the 
banks  thereof,  or  of  any  aits  or  islands  in  the 
river,  are  now  by  law  entitled,  nor  to  take  away 
or  abridge  any  legal  right  of  ferry;  bat  the  same 
shall  continne  and  remain  in  full  foroe  and  effect 
as  if  this  Act  had  never  been  made." 

The  appellant  filed  bis  bill  i^nst  the  respon- 
dents to  restrain  them  from  making  the  embank- 
ment,  «nd  Malins,  Y.C.  made  a  deo^  for  an 
iujanction;  but  hia  decision  was  reversed  on 
appeal,  aa  above  mentioned. 

This  appeal  was  then  brought  to  the  House  of 
Lords. 

Cotton,  Q.C.  and  R.  E.  Webster,  for  the  appel- 
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lant,  argued,  that,  independently  of  the  Act,  the 
appellant's  rights  as  a  riparian  owner  could  not  be 
prejudiced  without  compensation.  It  was  not  the 
intention  of  the  Legislature  to  destroy  private 
rights,  and  this  right  of  access  clearly  oamewithia 
the  saving  clause  of  sect.  179. 

The  Solicitor-General  (Sir  H.  GifTard,  Q.C.}, 
Glasse,  Q.C.,  Ghitty,  Q.C.  and  Dundae  Gardiner, 
for  the  respondents,  contended  that  the  179th 
section  was  inapplicable,  for  the  appellant's  right 
as  a  riparian  proprietor  was  con^ned  to  the  south 
side  of  hill  wharf,  which  fronted  the  main  stream, 
and  that  was  not  interfered  with.  The  injury  he 
suffers,  if  any,  he  suffers  in  conmion  with  die 
publm  at  large,  and  for  that  he  has  no  remedy  by 
action. 

Cotton,  Q.C.  replied. 

The  following  authorities  were  cited,  or  referred 
to,  in  the  coarse  of  the  arguments : 

The  Duke  cf  BuecUuch  r.  The  MttropolitM  Board  of 

Works,  27  L.  T.  Ssp.  N.  8.  1 ;  L.  Bmp.  5  H.  L.  418; 
Ths  MelropoUtan  Board  of  Works  v.  JfcCoHfcv,  3L 

L.  T.  Bep.  N.  S.  183  ;  L.  Sep.  7  H.  L.  243. 
Miner  v.  Oilmour,  12  Moo.  P.  C.  T31 ; 
Lord  T.  The  Commissumers  of  Sydney,  lb.  473 ; 
The  Attomay.Qmterai  v.  The  Ooneervaten  of  lihl 

2?ianes.8L.T.Bep.  N.  S.9:  IH.  AlLl; 
£«M  T.  Qroves,  bVL.kOi.  613  ; 
Eastern  Covntxes  BMlwayCompany  v.D»rIvnf  ,5  G.B., 

N.  S.  821 ; 

Keam's  r.  The  Oordwainers  Company,  6  C.  B.,  N.  &, 

888; 

Marshall       The  Utunoater  Steam  Company,  ft 

L.  T.  B«p.  N.  3.  793 ;  L.  Bep.  7  ^  B.  166 ; 
Rex  T.  Bristol  Dock  Oompany,  12  Beat,  428 ; 
Rem  T.  London  Dock  Vompany,  5  A.  &  B.  1^ ; 
Bickel  T.  Metropolitan  Railmay  Compemy,  16  L.  T. 

B»p.  N.  S.  M2 ;  L.  Bep.  2  H.  L.  175 ; 
Qalloviay  t.  The  Mayor  of  London,  UL.  T.  Bep.  N.  9. 

S6& ;  L.  Bep.  1  H.  L.  31 ; 
The  AttomethOeneral  r.  The  Corpormtien  of  Caa^ 

bridge,  L.  Bep.  6  H.  L.  803 ; 
Anonymous  ease,  1  Hod.  lOS. 

July  27. — ^Tfaeir  Iiordships  gave  jndgmeat  si 
follows : 

The  Loss  Chancglloh  (Cairns).^ After  going 
through  the  faots  ci  the  case,  and  the  secuons  w 
the  Act  of  Parliament,  continued :  My  Lords,  it  is 
to  be  observed  that  the  power  granted  by  sect.  93 
to  the  coDSorvators  is  not  simply  a  powwtobe 
exercised  by  them  with  any  view  to  tlw  improve- 
ment  of  the  navigation  of  the  Thames.  It  is,  of 
course,  a  power,  which,  like  every  other  power 
given  them  by  the  Act,  they  are  to  exercise  so  as 
to  preserve  the  navigatitm  from  injury;  bat 
subject  to  this  it  is  a  power  of  granting  to  in- 
dividuals, upon  a  monery  payment,  the  privil^e  ol 
doing  what  they  olhernise  could  not  do  m  a 
navigable  river,  of  pushing  ont  an  embankment  or 
worlu  in  front  of  their  land  into  the  body  of  the 
river.  It  is  also  to  be  observed  that  the  posses- 
sion by  the  appellant  of  a  west  frontage  to  bit 
wharf,  and  of  the  power  of  loading  and  anloading 
there  as  well  as  on  the  south,  was  to  him  a  pro- 
perty of  very  great  valne.  It  iras  ai^oitied  at  the 
bar  on  the  part  of  the  respondents,  that  the  sUtr 
menta  made  to  the  effect  that  the  owner  of  Lyan's 
Wharf  had  not  the  same  right  of  aooeas  Uk 
use  of,  the  river  on  the  west  frontage  which  he 
had  on  the  south  could  not  be  supported;  and  it 
was  admitted,  and  indeed  could  noG  be  d^poted, 
that  if,  independently  of  the  Act,  this  west 
frontage  access  between  hia  wharf  and  the  river 
had  been  cat  off,  or  interfered  with, he  might  ban 
maintained  an  action  for  dunages;  and  thai  ia 
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iny  poblio  work  exeoated  nnder  the  powers  of  the 
hum  Cbmses  Consolidation  Act,  the  deBtraotion 
at  intemiption  of  this  acoess  wonld  be  an  "  in- 
juriously  afieotiog "   of  the   appellant's  land 
witiiin  the  meauine  of  that  Act.    The  right  to 
oompenBation  in  an3i  a  oase  nhder  the  terms  of  the 
Lands  Clauses  Consolidation  Act  was  well  esta- 
blished in  this  Hoase  in  the  cases  of  The  Thtke  of 
Buedeve^  v.  The  Metropoliian  Board  of  WorJu 
(M  rap.)   and    The    Ifairopolitan    Board  of 
Works   T.    SfoOarthy   (ubi  awp.)     Now  it  is 
fnrthflr  to  be  obeerred  that  no  compensation 
vbaterer  is  provided  by. the  Conservancy  Act 
ibr  any  iDinty  done  to  the  adjacent  [owners  of 
knds  on  the  banks  of  the  river  by  the  ezeontton 
d  a  liooice  granted  ander  sect.  S3.  A^hidtting, 
thererore,  as  may  well  be  done,  that  a  licence  under 
that  lection  would  be  a  perfect  jnstification  for  an 
Mnbankment  made  by  a  riparian  owner  in  front  of 
bis  own  land,  Bo|br  as  it  merely  affected  the  pnblic 
right  of  navigation,  it  wonld  appear  to  be  d  priori 
in  the  very  highfet  degree  improbable  that  an  Act 
Parliament  oonld  intend,  throagh  the  opera- 
liOQ  of  that  section,  to  aathoriBetheconserrators 
to  permit  one  r^rian  owner  to  a£EQct  injariouely 
the  land  of  another  riparian  owner,  in  considera- 
tion of  a  payment  to  be  made  not  to  the  person 
injored,  bat  to  the  conBervators  themselves.  The 
appellant  contends  that  the  Aot  has  no  snch  opera- 
bim,  and  that  any  snch  operation  is  clearly  pre- 
vented by  sect.  1 79,  which  protects  all  private  rights. 
Hie  Lorda  Joatioaa  held  that  it  mnst  be  taken  to 
be  establiahed,  and  it  was  not  dispnted  at  yonr 
Lordshii»*  Imr,  that  the  appellant  had  in  respect  of 
iho  west  side  of  Lyon's  Wharf,  at  the  time  wh«i 
the  ConservantT'  Act  jHuaed,  the  ordinary  rights 
cf  the  owner  of  a  whsrf^ on  the  banks  of  a  navigable 
river.   The  qnestion  is,  what  are  these  rights,  and 
«e  they  preserved  intact  by  sect.  179  P  TTn- 
qnestionably  the  owner  of  a  wharf  on  the  river 
bsnk  has,  luce  every  other  snhjeot  of  the  realm,  the 
luht  of  narrigating  the  river  as  one  of  the  pablic. 
1^,  however,  is  not  a  right  coming  to  him  qua 
owner  or  occapier  of  any  lands  on  the  bank,  nor  is 
it  a  right  which,  per  ee,  he  enjoys  in  a  manner 
different  from  any  othw  member  of  the  pnblic. 
Bat  wfaea  thia  right  of  navigation  is  otmneoted 
with  an  ezohiaiTe  aooess  to  emd  fhm  n  partionhw 
whar^  It  MSnfneB  a  very  difEerent  character.  It 
eeaaee  to  be  a  right  held  in  common  wifch  the  rest 
of  ttie  pablic,  for  other  members  of  the  public  have 
M  access  to  or  from  the  river  at  the  particular 
pbwn ;  and  it  becomes  a  form  of  enjoyment  of  the 
luid,  and  of  the  river  in  connection  with  the  land, 
tiie  disturbance  of  which  may  be  Tindioated  in 
damages  by  an  action,  or  restrained  ^  an  injnnc- 
tiOD.   It  is,  as  was  decided  by  this  Honse  in  the 
cases  to  whioh  I  have  ref  errad,  a  portion  of  the 
nloable  enjoyment  of  the  limd,  and  any  work 
whioh  takes  it  away  is  held  to  be  an  "  injarioati 
affecting"  of  the  hmd,  that  is  to  say,  the  oooa- 
noning  to  the  land  of  an  injuria,  or  an  infringe- 
Btaat  of  right.   The  taking  away  of  river  frontage 
of  a  wharCor  the  raisiag  of  an  impediment  along 
tbe  frontage,  interrupting  the  acoess  between  ^ 
wharf  and  the  river,  mi^  be  no  iiyorr  to  the  pnblic 
right ct  nsT^atum,  bnt  it  u not thelees  an  injuy 
to  the  owner  of  the  wharf,  which,  in  tiie  absence 
nt  any  Parliamentary  authority,  would  be  com- 
pensated by  dami^es,  or  altogether  prevented.  It 
a|^)ean  to  me  impossible  to  say  that  a  mode  of 
enyfjanBat  of  land  on  the  banks  of  a  navig^Ale 
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river  which  is  thus  valnaUe,  and  as  to  which  a 
landowner  can  thus  proteot  himself  against  dis- 
turbence,  is  otherwise  than  "a  right  or  claim  to 
which  the  owner  of  land  on  th«  banks  of  the  river 
is  by  law  entitled,"  within  the  meaning  of  the 
179th  section  of  the  Act.  The  titl«  of  the  appellant, 
however,  appears  to  me  to  stand  still  higher  than 
I  have  thuB  put  it.  Mellish,  L.J.,  takes  notice 
that  it  was  contended  ou  behalf  of  tl«  wharfinger 
that  the  owner  of  premises  abutting  on  a  navig- 
able river  where  the  tide  flows  and  reflows,  has 
rights  belonging  te  him  as  a  riparian  proprietor, 
wholly  distinct  from  the  public  right  of  navigation, 
and  tie  goes  on  to  obserre  that  the  liords  Jnatioea 
had  been  nnableto  find  any  «ithoritj[  for  holding 
that  a  riparian  proprietor  where  the  tide  flows  and 
reflows  has  any  rights  or  natural  easements 
"rested  in  him  similar  to  those  which  have  been 
held  in  numerous  cases  to  belong  to  a  riparian 
proprietor  on  the  buiks  of  a  naturiu  stream  above 
the  flow  of  the  tide.  With  much  deference  for  the 
Lords  Jostices,  I  shonld  have  thought  that  some 
authority  should  be  produced  to  show  that  the 
natural  rights  possessed  by  a  riparian  proprietor, 
as  such,  on  a  non*navigabLe  river  are  nob  possessed 
by  a  riparian  proprietor  on  a  navigable  river.  The 
difference  in  the  rights  mnst  be  between  rivers 
which  are  navigable  and  those  which  are  not ; 
and  not  between  tidal  and  non-tidal  rivers ;  for  as 
Hale  observes  (De.  Jar-  ^r.  Pt.  1  o.  3)  the  rivers 
which  are  ptiblici  jwrie,  and  oommon  highways  for 
man  or  goods,  may  be  fresh  or  salt,  and  may  flow 
and  reflow  or  not ;  and  he  remarks  that  the  Wey, 
the  Severn,  and  the  Thames,  "  and  divers  others, 
as  well  above  the  bridges  as  below,  as  well  above 
the  flowings  of  the  sea  as  below,  and  as  well 
when  they  are  become  to  be  the  inivate  propriety 
as  in  what  parts  they  are  of  the  king's  propriety, 
are  pnblick  rivers,  juri*  puHioi."  A  riparian  owner 
on  a  navigable  river  has,  of  course,  superadded  to 
his  riparian  rights  the  right  of  navigation  over 
every  part  of  the  riyer,  and  on  the  other  baud  his 
riparian  rights  mnst  be  controlled  in  this  respect, 
that  whereas  in  a  n<m-navigable  river  all  the 
riparian  owners  might  combine  to  divert,  pollute, 
or  diminish  the  stream,  in  a  navigable  river,  the 
public  right  (tf  navigation  wonld  intervene,  and 
would  prevent  Hub  being  done.  Bat  the  doctrine 
wonld  bea  swioas  and  alarming  one  that  a  riparian 
owner  on  a  pnUic  river,  and  even  on  a  tidal  publio 
river,  had  none  of  the  ordinary  rights  of  a  riparian 
owner,  as  such,  to  preserve  the  stream  in  its 
natural  condition  for  all  the  nsual  purposes  of  the 
land;  but  that  he  must  stand  upon  nis  right  as 
one  of  the  public  to  complain  only  of  a  naisuioe  or 
an  interruption  to  the  navigation.  The  Lord 
Justice  suggests  that  the  right  of  a  riparian  owner 
in  a  non-navigable  river  arises  from  his  being  the 
owner  of  the  land  in  the  centre  of  the  stream, 
whereas  in  a  navigable  river  tbB  soil  is  in  the 
Crown.  As  to  this  it  may  be  observed  that  the 
soil  of  a  navigable  river  may.  as  Hale  observes,  be 
private  property.  Bat  putting  this  aside,  I  can- 
not admit  that  the  right  of  a  riparian  owner  to  the 
nse  of  the  stream  depends  ontheownenhip  of  the 
soil  of  the  stream.  The  late  Lord  Weosl^dale 
obeerred  in  this  Bioawt,  in  the  ease  of  Okawmore  v. 
Bichard9  (7  H.  of  L.  Gas.  382) :  "The  subject  of 
right  1 3  streams  of  water  flowing  on  the  snrfaoe 
has  been  of  late  years  fully  disoaesed,  and  by  a 
series  of  carefalty  considered  judgments,  placed 
npon  a  clear  and  satislactory  footing.  /-It  hasbeem 
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now  settled  that  tbe  right  to  the  enjojment  of  a 
nataral  atream  of  water  on  the  snrface,  as  jure 
naturca,-  belongs  to  the  proprietor  of  the  adjoining 
lands  as  a  natura?  incident  to  the  right  to  the  aoU 
itself,  and  that  ho  is  entitled  to  tbe  benetlb  of  it,  as 
he  is  to  all  the  other  nataral  advantages  belonging 
to  the  limd  (^whichhe  is  the  owner.  Ha  has  l^e 
right  to  havfl  it  come  to  him  in  its  natural  state, 
in  flow,  qnantitj,  and  qnality,  and  to  go  from  him 
withonfe  obatmotion,  npon  the  same  principle  that 
he  is  entitled  to  the  support  of  his  neighbonr'B  soil 
for  his  own  in  its  nataral  state.  His  right  in  no 
way  depends  apon  prescription,  or  the  prraumed 
grant  of  his  nei^hboar."  I  cannot  entertain  any 
doubt  that  tbe  riparian  owner  on  a  navigable  river, 
in  addition  to  the  right  connected  with  navigation, 
to  which  he  is  entitled  as  one  of  the  public,  retains 
hia  rights  as  an  ordinary  riparian  owner,  under- 
lying and  controlled  by,  but  not  exbiugaished  by 
the  public  right  of  navigation.  It  cannot,  as  it 
seems  to  me,  be  opentodonbt  that  if  the  appellant 
at  the  time  of  the  passing  of  tbe  "  Conservancy 
Act,"  had  tbe  ordinary  rights  of  a  riparian  owner 
in  the  water  of  the  nver,  that  right  was  main- 
tained by  the  saving  olanse,  and  being  infringed, 
tiB  it  dearly  was  infringed,  by  the  embankment 
of  the  respondents,  he  ought  to  be  protected  by 
the  izynnction  of  the  coort  The  authorities 
which  were  referred  to  daring  the  argument 
appew  to  me,  with  one  «coeption,  to  be  in  favour 
of  the  sppelhuit.  I  have;  alreadv  referred  to  the 
two  cases  in  your  Lordships'  House.  The  case  of 
Soee  V.  Groves  [5.  IL  &  613),  was  a  caae  where 
a  riparian  owner,  baring  a  public  house  on  tbe 
Thames  at  Bermondsey,  complained  that  bis 
access  to  tbe  river  was  obstructed  by  timbers  and 
spars  placed  in  the  river  by  tbe  defendants,  which 
drifted  at  high  water  up  to  and  alou;^  tbe  plain* 
tiff's  land.  Speaking  of  tbe  declaration  in  the 
case,  Tindal,  C.  J.,  says,  "  a  private  right  is  set  ap 
on  the  part  of  the  plaintiff,  and  to  that  he  corn* 
plainB  an  injuiy  has  been  done.  The  declarmtion 
states  that  the  plaintiff  oarriad  aa  tiie  boainess  d 
an  innkeeper  in  a  honse  which  abutted  upon  a 
certain  navigable  river,  and  was,  and  of  right 
onsht  to  have  been,  acoeaaible,  from  tbe  river  to 
persons  navigating  thereon  in  boats  and  other 
craft."  And  farther  on  he  says,  "  It  appears  to 
me  that  tbe  pliuntiff  is  not  complaining  of  any 
public  injuiy,  but  even  if  he  were,  I  think,  after 
the  cases  that  have  been  cited,  that  he  discloses  a 
sufficient  cause  of  action."  Hellish,  L.  J.,  states 
that  tbe  Lords  Justices  thought  the^  ooald 
not  decide  in  favour  of  the  appellant  consistently 
with  tbe  case  of  The  AUomey  Qmeral  t.  The  Con- 
««rvcUort  of  ihe  Thamet  (1  H.  4  M.  1 ;  8  L.  T. 
£ep.  N.  S.  9),  and  that  they  were  not  prepared  to 
overrule  that  decision.  As  I  understsnd  that 
decision  it  is  one  favourable  and  not  adverse  to 
the  appellant's  argomoit.  The  question  there  no 
donbt  turned  npon  an  obstmction,  and  npon  the 
effect  of  the  saving  olanse  in  Oonssrvanoy 
Act.  Bat  Wood,  v.  C,  held  in  that  particular 
case  that  the  olnbootion  complained  (n  by  the 
wharfinger  was  not  a  direct  interference  with  the 
access  to  his  wharf,  but  was,  if  an  obstruction,  an 
obstruction  to  tbe  general  navigation  of  the  river. 
Sat  speaking  of  a  direct  interference  with  the 
access  to  a  wharf,  he  expresses  himself  as  follows  : 
"  Now  I  apprehend  that  the  right  of  tbe  owner  of 
a  private  wharf,  or  of  a  roadside  property,  to 
have  access  Ibereto,  is  a  totally  different  right  from 


tbe  public  right  of  passing  and  repassing  alosfi 
the  public  highway  on  tbe  nver.  The  existence  of 
such  a  private  right  of  acoess  was  reoognified  iu 
Rote-v.  Gh'oves {libi tup.).  AjBlunderstandthejndg* 
ment  in  that  case,  it  went  not  upon  the  ground  of 
public  nuisance  acoompanied  b^  putioalar  damige 
to  the  plaintifE,  but  apon  the  prmoi^le  that  a  prints 
right  of  the  plaintiff  bad  been  interfered  with; 
and  it  would  be  the  height  of  absurdity  to  say 
that  a  private  right  is  not  interfered  with  when  a 
man  wiio  has  been  accustomed  to  enter  his  house 
from  a  highway  finds  his  door  made  impassably 
so  that  he  no  longer  has  access  to  bis  honse  from 
the  public  highway.  This  would  equally  be  a  pn> 
rate  injury  to  him,  whether  the  right  of  the  publio 
to  pass  and  repass  along  tbe  highway  were  or 
were  not  at  the  same  time  interfered  with. 
Tindal,  C.J.  put  the  case  distinctly  upon  tbe 
footing  of  the  infringement  of  a  private  righL 
Independently  of  the  authorities  it  appears  to  me 
quite  clear  that  the  ri^ht  of  a  n^an  to  stop  fiwa 
his  own  land  on  to  a  highway  is  something  qnita 
different  from  tbe  public  ri^ht  of  using  tbe  hidh 
way.  The  public  have  no  right  to  step  on  to  m 
land  of  a  private  ^prietor  adjoining  the  KHid. 
And  though  it  is  easy  to  suggest  met^ihysuBl 
difficulties  whem  an  atlempt  is  made  to  define  the 
private  as  distinguished  from  the  publio  li^ht,  or 
to  explain  how  tlu  one  oonld  be  innringed  without 
at  the  same  time  interfering  with  the  other,  this 
does  not  alter  the  character  of  tbe  right.*'  The 
case  which  appears  at  first  sight  to  be  onfavoor^ 
able  to  tbe  argument  of  the  appellant  is  that  of 
Kearnt  v.  The  Cardwainera'  Company  (6  G.  K, 
N.  S.,  388).  In  that  case,  however,  tbe  only  ques- 
tion was  one  between  a  lessee  and  hia  lessor  as  to 
the  propriety  of  an  award  which  directed  tbe 
lessor  to  apply  for  a  licence  to  embank  under  the 
"  Conservancy  Act."  It  was  contended  by  tba 
lessee  that  the  licence,  if  obtained,  would  not  ex- 
clude the  righto  of  adjacent  owners,  to  wbidi  it 
was  r^Ued,  in  defence  of  tbe  award,  that  As 
licence  undw  tha  Act  would  be  effectual,  baoun 
the  adjacent  owners  would  not  be  within  ths 
saving  clause.  But  there  was  no  ac^'aoeDt  owner 
before  the  oourt,  and  tbe  court  prooeeded  upoa 
the  Buppcaition  of  what  might  be  said  for  or 
against  those  who  were  not  tnere  to  ai^goe  tbair 
own  case.  I  cannot,  therefore,  look  on  the  ex- 
preesions  of  tbe  learned  judges  in  that  case  ss 
entitled  to  the  same  weight  as  if  they  bad  been 
made  after  an  actual  issne  of  right  had  arisen. 
Mellisb,  L.J.,  indeed  refers  to  two  other  cases: 
Mar$haU  V.  The  UUeaviater  Bteam  NamnaHtm 
Company  (ubi  eitp.)  and  The  Eaetem  Countie*  BaSr 
way  Company  v.  Dorling  {ubi  sup.),  not  for  the  pur- 
pose of  showing  that  there  is  no  anch  private 
right  as  allegedly  the  awellaut,  but  as  pcovau, 
to  use  the  Loti  Justice  s  own  words,  "  that  us 
wba^Dger  is  amply  protected  in  hia  tight  cf 
acoess  to  his  wharf  by  his  interest  aa  one  of  tibs 
public  in  tbe  right  of  public  navigation,  and  that 
there  is  no'necessity  to  invent  anyjnivato 
in  him  as  a  riparian  proprietor."  It  is  suffioent 
to  say  that  these  oases  ^pear  to  ma  to  be  irnle- 
vant,  and  the  {question  is  not  aa  to  invsnting  a 
privato  right  in  the  riparian  proprietor,  hat  whst 
are  the  nffbta  of  a  riparian  proprietor  actually 
existent  which  are  referred  to  in,  and  saved 
the  179th  section.  On  the  whole  I  cannot  bttt 
arrive  at  the  oonclasion  that  tbe  decree  of  tha 
Lords  Justices  ougLt  to  be  reversed,  andjthat  the 
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decree  of  JUUins,  V.C.  oaght  to  be  restored,  and 
that  it  ehonld  be  declared  that  the  petition  of 
«)peal  of  the  Fishmongers'  Company  to  the 
wart  of  Appeal  in  Chancery  ought  to  nave  been 
diimissed  with  costs. 

Lord  Chblubford.— My  Lords,  the  qnestions 
for  the  determihation  of  yoar  Lordships  npon  this 
wpeal  are :  First,  What  are  the  powers  of  the 
OouerTBlora  of  die  Biver  Thames,  onder  the  53rd 
section  (tf  the  Act  20  &  21  Viot.  o.  oxItU.,  for  the 
flOBaerTsnqy  of  the  tvnr,  and  the  rastriotion  <^ 
those  powara  in  respect  to  the  priTate  rights  of 
ndiTiaiialsP    Secondly,  whether  there  la  any 
iadividnal  right  or  pririlege  in  the  owner  or 
occupier  of  Lyon's  Wharf  peooliar  to  his  river 
froDtsge,  distinct  and  different  from  the  right  of 
all  the  Qneen's  sabjects  in  the  highway  of  the 
river.    Upon  this  second  question  the  Lords 
Jastioea  said  tbe^  were  "unable  to  find  any 
aathority  for  holding  that  a  riparian  proprietor 
vhfre  the  tide  flows  and  reflowa  has  any  rights  or 
Bstoial  easements  rested  in  him  similar  t»  those 
which  have  been  held  in  numerous  oases  to  belong 
to  a  riparian  proprietor  on  the  banks  of  a  natunA 
stream  above  the  flow  of  the  tide."   Bat,  with 
great  reapeot,  I  find  no  aathority  for  the  contrary 
pn^waition,  and  I  see  no  sonnd  principle  opon 
which  the  distinction  between  tiie  two  desoriptiona 
of  natural  streams  can  be  supported.    And  it 
appears  to  me  that  cases  have  been  decided  which 
are  strongly  opposed  to  it.   Why  a  riparian  pro- 
prid^  on  a  tidal  river  should  not  possess  all  the 
peculiar  ad'rontages  whioh  the  position  of  his  pro- 
perty with  relation  to  the  river  affords  him, 
provided  they  oocaaion  no  obstruction  to  the 
ntvigation,  I  am  at  a  loss  to  comprehend.  If 
there  were  an  unauthorised  interference  with  bis 
enjoyment  of  the  rights  upon  the  river  connected 
with  his  property,  there  can,  I  think,  be  no  doubt 
tliBt  he  might  maintain  an  action  for  the  private 
injnry.   The  owner  of  Lyon's  Wharf  has  a  double 
frontage  to  the  Thames,  one  frontage  to  the  south, 
tbeothertothewest.  Theweetfronta^hehasused 
Inrthepnrooseof  loadiuffand  unloading  goods  into 
mfWin"  Winckworth'BHoIe^"whiohis  admittedly 
IMrt  of  the  river  Thames.  No  question  of  prescrip- 
tion enters  into  the  case.   The  owner  of  the  wharf 
has  an  nndoubted  right  to  use  the  river  flowing 
up  to  his  premises  in  the  manner  he  has  done 
wfaeneTer  tbat  user  commenced.   The  authority 
conferred  by  the  licence  of  the  Conservators  on  the 
Fishmongers    Company,    if   exercised,  would 
entirely  fill  up  "  Winokwortb's  Hole  "  and  cut  off 
all  access  of  barges  to  the  west  front  of  Lyon's 
Wharf.   The  Lords  Justices  held  tbat  the  con- 
servators have  power  to  grant  this  licence  under 
sect.  53  of  the  Act,  and  that  this  power  is  not 
re  tiicted  by  sect.  179,  in  respect  of  the  owner  of 
Icon's  Wharf,  for  Uie  reason  that  they  had  already 
given,  that  a  riparian  proprietor  ma  no  rights 
onr  the  river  or  the  shore  of  the  river,  be^nd 
the  rifl^ts  of  the  rest  of  the  poblie.  They  aay 
ttiat  the  only  anthority  vhidi  was  cited  for  the 
prapoeition  that  a  riparian  proprietor  had  such 
x^^ts  was  the  case  of  Rose  v.  Qrovea,  and  what 
Was  nid  \xj  Wood,  V.C.  in  the  AUomey-Qenerai  v. 
The  Ccnaervaiors  of  the  River  Thamee,  whinh,  how- 
ever, was  entirely  founded  on  the  case  of  Rote  v. 
Grooee"  which  they  thonght*  "  was  not  a  sufficient 
aathority  for  the  proposition  it  was  cited  to 
support.    "  That  the  declaration  was  amhiguonsly 
£nuiied,  ao  that  it  was  difficult  to  tell  whether  the 


pleader  intended  to  rely  on  the  violation  of  a 
public  right  or  a  private  right."  Now  the  case 
was  determined  on  a  motion  in  arrest  of  judgment, 
in  which  the  only  question  was  whether  the  decla* 
ration  disclosed  a  good  cause  of  action.  The  court 
nnanimously  held  that  the  declaration  did  not 
complain  of  any  public  injury.  Haule,  J.  said, 
"  Supposing  that  the  declaration  did  allege  a 
nuisance  to  a  pabUo  highway,  still  there  is  a  dear 
statement  of  a  private  injury  to  the  individnal 
complaininih  bat  I  think  no  public  injory  is 
alleged."  The  Yice-Chttnoellor  was,  tiier^nre^ 
justified  in  the  passing  remark  he  made  in  the 
Attomey-Qeneral  v.  The  Conaervatort  of  the  River 
Thames,  which  the  Lords  Justices  disputed,  that  if 
the  Fishmongers*  Company  had  their  wharf  with 
the  right  of  access  to  the  river,  and  this  were 
taken  away,  they  wonld  be  within  the  provisions 
of  sect  179,  and  would  be  entitled  to  an  injunction. 
The  Lords  Justices  state  as  the  result  of  their 
judgment  that  the  right  of  a  wharfinger  to  bring 
an  action  or  file  a  bill  for  an  obstruction  in  the  river 
that  renders  the  access  to  his  wharf  less  conve- 
nient, and  one  whioh  deprives  him  of  all  means  of 
access,  depends  upon  the  same  legal  princi- 
ple, viz.,  that  he  suffers  a  particular  dama^ 
from  a  public  nnisanoe,  acd  in  neither  oaae  is 
there  a  violation  private  right  of  his  distinct 
from  the  public  right  of  navigation  which  is  in  all 
the  Qneen's  sulgects.  And  they  held  that  they 
could  not  affirm  the  decision  of  the  Yice-Chan- 
ceQor  consistently  with  the  oases  of  Kearru  v.  The 
CordtoainerB*  Company,  and  TJie  Attorney-Qeneral 
V.  The  Oonservalore  of  t]ie  Thames.  These  oases 
appear  to  me  not  to  have  been  decided  upon  the 
ground  that  a  private  right  in  a  public  river 
oonld  nob  exist.  In  Keams  v.  The  Cordtoainers' 
Company  the  Court  of  Common  Pleas  was  of 
opinion  tbat  the  only  right  which  was  interfered 
with  was  a  right  of  enjoyment  in  the  free  naviga- 
tion of  the  river,  which  the  plaintiff  had  in 
common  with  the  rest  of  the  pablic.  And  in 
Ationuy-Qmeral  v.  Tk$  Conservatort  of  the 
Thajnee,  tiie  Tioe-Ghanoelica',  after  makine  the 
observations  with  r^rd  to  the  private  right  d 
the  Fishmongers*  Company,  to  which  I  have 
already  referred,  added,  "  bub  in  truth  the  access 
is  not  blocked  np.  The  wharf  will  not  be  aa 
readily  and  easily  approached,  and  perhaps  nob  at 
all  by  the  same  roube,  bnt  that  is  a  mere  interrup- 
tion bo  the  navigation  of  the  river,  which  they 
enjoy  in  common  with  the  public,  and  not  as  part 
of  their  special  right  of  access."  The  Solicitor- 
General  argued  that,  under  the  53rd  section  of 
the  Act,  the  Conservators  have  an  absolute  and 
unrestricted  power  to  authorise  the  owner  and 
occupier  of  land  fronting  and  immediately  adjoin- 
ing the  river,  to  form  an  embankment  into  the 
body  of  the  river,  and  that  the  179th  section  did 
not  apply  to  the  power  conferred  by  the  S3rd 
section.  But  the  179bh  section  qualifies  and 
restricts  whatever  powers  are  veatea  in  the  con- 
servators hr  the  Act  It  enacts  that  mme  of  the 
powers  by  mis  Act  conferred,  or  anything  in  this 
Act  contained,  shall  extend  to  take  away,  alter,  or 
abridge  any  righ^  d^m,  Ac,  to  which  any  owner 
or  occupier  <tf  any  lands,  tenements,  or  heredita- 
ments on  the  banks  of  the  river  are  now  by  taw 
entitled.  Sut  then  it  was  said  that  if  the  179th 
section  did  apply,  the  right  protected  by  it  is  a 
right  of  property,  and  not  a  right  of  action,  for 
which  the  opinion  of  Crowder,  J.,  iiL -Keams 
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The  Cordwainers'  Company  was  c|noted.  A  nght 
of  action  Id  the  present  case,  which  it  cannot  be 
diapiited  Lyon  might  have  maintained  against  an 
incuTidnal  obetracting  the  accoBs  to  the  west  front 
of  his  wharf,  would  b«  an  action  for  any  injury  to 
the  eDjoymmt  of  his  right  of  property.  And 
lo  the  ohatmction  anthoriaed  by  the  Conaer- 
vatoxs,  it  carried  oot,  will  take  away,  or  at  all 
erenta  alter  or  abridge,  his  right  to  the  free 
and  lawful  application  of  his  property  to  the 
purposes  of  bis  bnsiness.  To  ehow  that  the 
owner  of  Lyon's  Wharf  bas  a  private  light  which 
IB  protected  by  sect.  179,  the  counsel  in  the  court 
below  cited  the  cases  of  The  DuJcb  of  Buccleueh  t. 
The  Meiropoliian  Board  of  WorJet,  and  The  Metro- 
politan Board  of  Worica  v,  McCarthy,  decided  in 
this  House  {ubi  rup.)  of  which  the  Ixirds  Justices 
took  no  notice  in  thoir  judgment,  although  they 
appear  to  me  to  be  conclasiTe  authorities  in  the 
appellant's  faronr.  In  these  cases  it  was  de- 
termiDed  that  a  ripuian  proprietor  on  the 
rirer  Thames,  and  the  owner  of  kuids  near  a 
pnblio  dock  upon  the  riTcr,  were  entitled  to  com- 
pensatitm  in  respect  of  their  lands  being  in- 
jniionsly  affected  by  being  deprived  of  access  to 
the  river  and  to  the  dock.  Lord  Campbell,  G.J.,  in 
Be  Penny  (7  E.  &  B.  660),  which  was  the  case  of 
a  claim  for  compensation  uuder  the  Lands  Clanses 
and  Railways  Clauses  Acts,  stated  this  to  be  the 
test  of  the  right,  that  "nnless  the  particular 
injury  would  nave  been  actionable  before  the 
company  bod  acquired  statutory  powers,  it  is  not 
an  injury  for  which  compensation  can  be  claimed." 
The  Lords  Justices  held  that  Lyon,  a  riparian 
pr(n>rietor,  had  no  such  right  of  action,  nor  any 
right  in  respect  of  bis  property  upon  the  banks  of 
the  river  diBtinct  from  the  pubhc  right  of  navi- 
mtion  in  all  the  Queen's  subjects.  But  when  this 
House  dedded  in  the  above  cases  that  the  owners 
oi  lands  on  the  river  were  injuriously  aiEeoted  by 
having  their  access  to  the  river  cut  off ;  as  the 
test  w  such  injury  was  the  riffht  to  muntain  on 
action,  if  no  statutory  powers  had  been  granted, 
the  decisions  are  directly  opposed  to  the  judg- 
ment  of  the  Iiords  Jnsticesi  and  if  they  bad  con- 
sidered them,  must,  I  venture  to  think,  have  led 
them  to  a  different  conclusion.  I  agree  that  the 
order  of  the  Lords  Justices  reversing  the  decree 
of  the  Vice-Chancellor  ought  to  be  reversed. 

Lord  Selborne. — My  Lords,  the  judgment  under 
appeal  seems  to  be  founded  upon  these  two  pro- 
positions :  First,  that  a  riparian  proprietor  on  the 
banks  oi  a  tidal  navigable  river  has  no  rights 
or  natural  easements  similar  to  those  which  belong 
to  a  riparian  proprietor  on  the  banks  of  a  natural 
stream  above  the*  flow  of  the  tide.  Secondly,  that 
a  riparian  proprietor  whose  front^  and  means 
of  aooess  to  such  a  tidal  river  is  oat  off  by 
an  encroachment  from  adjoining  land  into  the 
stream,  softers  no  loss  or  abridgment  any 
private  right  belonging  to  him  as  snch  riparian 
proprietor,  but  is  onl^  damnified  in  common  with 
the  rest  of  the  pubtio  by  Uie  diminution  of  the 
water  space  in  tne  navigable  stream,  and  by  such 
obstruction  of  the  navigation  as  may  be  conse- 
quent thereon.  The  Lords  Justices  were  of  opinion 
tbot  there  was  no  authority  at  variance  with  these 

£ repositions.    To  me  the  propositions  appear  to 
e  at  variance  with  the  opinions  delivered  in  this 
House,  both  by  the  judges  who  attended  your 
Lordshipa,  and  by  the  noble  lords  who  took  port 
n  the  decision,  in  the  case  of  The  Duke  of  Sue- 
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cleite}),  V.  The  Metropolitan  Board  ^  Wodlw.  by 
which  opinions  the  de^sion  of  this  Hoase  in  thtt 
case  was  governed.  I  also  think  them  at  variance 
with  the  views  of  the  law  ^>plioable  to  snch  % 
case  as  the  present^  which  were  ezpreseed  by  the 
learned  judges  who  decdded  £ose  t.  Ormna  ood 
The  Attorney-Gmural  v.  The  CoMenwton  of  Or 
Thamee.  The  Lords  Jnsticea  tlumght  that  Uu 
latter  of  those  two  dedsionB  wonld  have  baen 
virtually  overruled,  if  the  jadgment  of  the  Tioe- 
Chanceilor  in  the  present  case  nad  been  affirmed; 
but  they  only  arrived  at  that  conclusion  them- 
selves first  overruling  a  distinction  which  ii» 
Yioe-Chanoellor  who  decided  that  case  held  with- 
out doubt  to  be  well  founded  iu  law.  UpOo 
principle,  as  well  as  upon  those  autborities.  I  am 
of  opinion  that  private  riparian  rights  may  and 
do  exist  in  a  tidal  navigable  river.  The  mcst 
material  difEerenoes  between  the  stream  abora 
and  the  stream  below  the  limit  of  the  tides  an, 
that  in  an  estuary  or  arm  of  the  aea  there  exist, 
by  the  common  unr,  public  rwhlia  in  respect  of 
navi^tion  and  otharwiae,  whids  do  nob  genera%» 
in  thu  conntry,  orist  in  tito  non-tidal  parts  <tf  ua 
stream ;  and  that  the  fwndue  or  bed  (tf  Uie  noc- 
tidal  parts  of  the  stream  belongs  generally  to  the 
riparian  proprietors,  while  in  the  eefcuary  it  beloogt 
generallytotheCrown.  Buttherightsofaripamn 
proprietor  so  far  as  they  relate  to  any  natonl 
stream,  exist  jure  naiurce,  because  his  land  has  hj 
nature  the  advantage  of  being  washed  by  the 
stream,  and  if  the  facts  of  nature  constitute  the 
foundation  of  the  right,  I  am  unable  to  see  wbj  the 
law  should  not  recognise  and  follow  the  course  of 
nature  in  every  part  of  the  same  stream.  Water 
which  is  more  or  less  salt  by  reason  of  the  flow  of 
the  tides  may  still  be  useful  for  many  domestao  and 
other  purposes,  though  there  are  no  doubt  soae 
purposes  which  fresh  water  only  will  aerve.  The 
general  law  as  to  riparian  rights  is  not  stated  1^ 
any  aathorities,  that  I  am  aware  oC  in  terms  whith 
require  this  distinction,  and  if  there  is  any  sooad 
principle  on  which  it  ought  to  be  made,  the  burdeB 
of  proof  seams  to  me  to  Ue  on  those  who  ao  affirm. 
As  for  the  public  right  of  navigation,  it  may  well 
coeziat  with  private  riparian  rights,  whidi  nosC, 
of  course,  be  enjoyed  subject  to  it.  just  as  when 
there  is  no  navigation,  each  riparian  projirietor*8 
right  is  concurrent  with,  and  is  so  far  limited  by, 
the  rights  of  other  proprietors.  With  respect 
to  the  ownership  of  the  bed  of  the  river,  this 
cannot  be  the  natural  foundation  of  ripariis 
rights  propnrly  so  called,  because  the  word 
"  riparian  "  is  relative  to  the  bank,  and  not  the 
bed  of  the  stream ;  uid  the  connection,  wbnt  it 
eziato,  of  property  in  the  bank  with  pr<^i«ty  ia 
the  bed  of  the  stream  depends  not  upon  uatnrebot 
on  grant  or  presumption  of  law.  In  some  tidil 
navigable  rivers,  as  the  Sevent,  parts  of  the  bed  of 
the  tidal  stream  betong  to  riparian  owners,  and 
it  appears  from  Angell  on  Wateroourses  that  ia 
Pennsylvania  and  Alabama  statee,  whose  joria- 
pmdencais  founded  generally  on  Engliah  law,  the 
whole  property  in  tlie  beds  of  large  n(m*tidal 
navigable  rivers  is  in  the  State.  The  titJe  to  the 
soil  constituting  the  bed  of  a  river  does  not  cany 
with  it  any  exdusive  right  of  property  in  tw 
running  water  of  the  stream,  which  can  only  be 
appropriated  by  severance,  and  which  may  be  law- 
fully so  appropriated  by  everyone  having  a  nght 
of  access  to  it.  Il  is,  of  course,  necessary  for  the 
existence  of  a  riparian  right  t^  the  Uutd  should 
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be  in  contact  with  the  flow  o!  the  stream,  but 
Uteral  contact  is  as  good  jure  nature  as  vertical; 
And  not  only  the  word  "riparian,"  but  the  best 
Aathorities,  suoL  an  Miner  v.  Gilmour  ^12  Moo. 
f  .C.  131),  and  the  passage  wbich  one  of  your  Lord- 
■thips  boa  read  from,  Lord  Wenalejdale'a  jndg- 
moat  in  Obaaemore  t,  Mehard$  (7  H.  L.  C.  382) 
■state  the  doctrine  in  terms  which  point  to  lateral 
•contact  rather  than  Tertical.    It  is  true  that  the 
banlE  of  a  tidal  riTCr,  of  which  the  foresfiore  is  left 
bare  at  low  water,  is  not  always  in  contaot  with  tho 
flow  of  the  stream,  bat  it  is  iu  each  contact  for  a 
great  part  of  CTery  day  in  tho  ordinary  and  ref^ular 
course  of  nature,  which  is  an  amply  suthcieut 
fonndation  for  a  natural  riparian  right,    lilvon  it'  it 
could  be  shown  that  the  riparian  rights  of  the  pi-o- 
prietor  of  land  on  the  baukt  of  a  tidal  navigable 
river  are  not  similar  to  those  of  a  proprietor  above 
the  iiow  of  the  tide,  I  should  be  oi  opinion  that  he 
liad  a  right  to  the  river  frontage  belonging  by 
nature  to  bis  land,  although  the  only  practical 
-advantage  of  it  might  consist  in'  the  access 
thereby  afforded  him  to  the  water,  for  the  par* 
pose  <u  using,  when  upon  the  Trater,  the  right  of 
navigation  common  to  him  with,  thie  rest  of  the 
public.    Such  a  riffht  of  aooess  is  hia  only,  and  is 
hia  by  virtue  ana  in  respect  of  his  riparian  pro- 
perty; it  is  wholly  distinct  from  the  pablio  right 
of  navigation.    In  the  words  of  Melliab,  L.  J., 
"  The  right  of  embarking  and  disembarking,  and 
so  Qsing  his  property  as  a  wharf  for  the  unloading 
of  goods,  is  a  most  valuable  right,"  and  I  am  at  a 
losa  to  see  why  it  should  not  be  recognised  aa 
entitled  to  protection  under  sect.  179  of  the  Con- 
servancy Act,  altboogb,  as  the  Lord  Justice  went 
On  to  say,  "it  arises  simply  from  the  fact  that 
be  owns  land  immediately  abutting  on  a  public 
ttavigable  river,  which  he,  as  one  of  the  public,  is 
entitled  to  nse  for  the  purpose  of  navigation."  It 
iraa  admitted  that  if  the  case  had  been  for  com- 
lensation  under  the  Lands  Clansea  Acts  the  laud 
if  the  riparian  proprietor  wonld,  by  the  deprtva- 
«m  of   this  water  firoidiage,  be  "injuriously 
effected."    Bat  unless  this  was  an  interference 
rith  some  right  or  privilege,  recognised  by  law 
a  belonging  or  incident  to  the  land,  it  would  be 
lO  actionable  wroug  as  an  injury  to  the  land, 
Itboagrh  not  authorised  by  Parliament,  and  in 
bat  case  the  land  would  not  be  "  injuriously 
ffected.**    If  on  the  other  hand  it  is  an  inter- 
u-ence  with  a  right  or  privilege  recognised  by 
iw  as  belonging  to  the  land,  that  right  or  privi- 
iga   is  certainly  not  identical  with  the  public 
ight  of  navigation.   The  cases  aa  to  the  altera- 
ons  of  the  levels  of  public  highways,  by  which 
oases  immediately  adjoining  have  been  deprived 
r  their  access  to  and  from  the  highway,  seem  to 
B  aatborities  d  fortiori  on  this  point,  because 
ley  had  not  in  titem  the  elemenc  of  a  right  jure 
i&tuns.    If  I  oorreotly  understand  the  Inah  case 
r  Moore  T.  Th»  Qrvat  Southern  and  Weatem 
ailway  Company  (10  Ir.  C.  L.  Eep.  K.  S.  46). 
hioh  waa  approved  and  followed  by  the  English 
ourt  of  Queen's  Bench  in  Chamberlain  t.  The 
rygial   I*alaee  Railway  Company  (2  B.  &  S. 
)5 ;  8  L.  T.  Kep.  N.  S.  149),  those  authoritiea 
icognise  snch  a  right  of  immediate  access  from 
dvate  property  to  a  pnblic  highway,  as  a  private 
ght>  distinct  from  the  right  of  the  owner  of  that 
■operty  to  nse  the  highway  itself,  as  one  of  the 
xbiio.    That  a  public  body,  such  as  the  Thames 
waerwaxvj  Board,  shonld  be  empowered  by 
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Parliament  to  sell  for  money  to  private  persons 
the  right  to  execute  for  their  own  benefit  works 
injuriously  affecting  the  land  of  an  adjoinii^^ 
proprietor,  without  compensating  him  for  that 
injury,  which  is  the  contention  of  the  respon- 
dents, is  inconsistent  with  the  ordinary  principles 
and  with  the  general  course  of  public  legislation 
on  sach  subjects.  When,  therefore,  we  find  in  the 
A'>t  which  is  aU^;ed  to  confer  such  powers  a 
saving  clause  in  the  large  and  untechnlcal  terms 
of  sect.  179,  by  which,  wtthont  any  forced  or  un- 
reasonable extension  of  their  natural  meaning, 
this  class  of  rights  may  be  sufficiently  protected, 
I  think  we  oaght  not  to  hesitate  to  construe  it  so 
as  to  afford  that  protection.  I  am  for  these 
reasons  of  opinion  that  the  present  appad  should 
be  allowed. 

Decres  appealed  from  reversed;  decreB  of 
Molina,  V.  C,  restored;  eaiue  remitted  to 
the  Ootirt  of  Chancery. 

Solicitors  for  the  appellant,  Brettell,  Smythe,  and 
Bretteli. 

Solicitor  for  the  respondents,  C.  0.  Eumphreyi. 
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PococK  V.  The  AxToasEr-GESEXAL.  (a) 
Trust — Discrei ion— Charitable  legacy— Fund  to  ba 

distribuied  by  eeecutora  at  their  discretion. 
A  testator  by  a  codicil  to  his  wiU  gave  certain 
charitable  legacies  out  of  a  fund  over  which  he 
had  a  general  power  of  appointmmt,  and  directed 
the  residue  of  tlie  fund  to  be  given  by  his  executors 
to  euch  charitable  inetitutiona  as  ]ie  should  by  any 
future  codicil  give  the  aame,  and  in  default  of  any 
euch  gift  then  to  be  distributed  by  his  executora  at 
their  discretion. 
The  teatator  made  no  auhaequent  codicil : 
Held  {a£irming  the  dedaioa  ofMaU,  V.C.),  thatHkir 
waa  a  good  gift  of  the  reaidve  to  dtarilalie  inxM- 
tuUona. 

Tma  was  an  appeal  from  a  decision  of  Hall,  Y.C. 

By  his  wiU  made  in  Nov.  1861,  J.  J.  Pocoek 
gave  various  legacies,  and  directed  that  the  in- 
surance and  other  moneys,  stocks,  funds,  or  se- 
curities over  which  he  bad  a  ^ueral  power  of 
appointment  under  his  marriage  settlement, 
should  unless  otherwise  specifically  disposed  of 
by  a  codicil  to  his  will,  sink  into  and  become 
part  of  his  residnary  estate  thereinafter,  disposed 
of,  and  he  appointed,  gave,  and  bequeathed  the 
same  accordingly.  Then  he  gave  all  his  real  and 
personal  estate  to  the  plaintifi*  and  two  other 
persona  upon  trust  to  seH,  and  aXter  payment  of 
debts  and  legacies,  to  invest  the  proceeds  and  pay 
the  income  to  his  wife  for  life,  and  after  her 
decease  to  hold  the  capital  of  his  residaaiy  esti^ 
upon  and  for  snch  trnsta  as  he  should,  by  any 
codicil  to  his  will  direct  or  appoint. 

By  a  codicil  made  in  Dec.  1861  the  testator  gave 

(«)  BworMd  l>7  H.  Put,  S^*.  Burlitv^VI^w.  " 
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out  of  tbe  infltiraiiee  and  other  moneys,  fands,  &c., 
Bulneot  to  the  trnsts  of  hie  marria^  settlement, 
snd  over  which  he  had  any  power  of  disposition 
at  the  death  of  his  wife,  to  the  respective  treasurers 
or  trustees  for  the  time  being,  of  the  following 
societies  and  iuslitations  respectirely,  and  in  aid 
of  the  fands  of  the  same,  out  of  snob  part  of  the 
said  insuraace  and  other  moneys  or  securities  as 
might  be  lawfhUy  devoted  to  charitable  purposes, 
the  fallowing  smna  or  legacies,  dear  of  legacy 
duty:  to  the  treasarer  or  tnutees  for  tbe  time 
being  of  King's  College  Hospital,  4001.;  the 
Society  for  Promoting  Christian  iCnowledge,  4001. ; 
the  Society  for  the  I^pagation  of  the  (mspel  in 
Foreign  Paris,  4001.;  and  the  Society  for  the 
Education  of  the  Poor  in  the  Principles  of  tbe 
Chntoh  of  England,  4001.;  also  to  the  Society  for 
CouTalesoent  Poor  at  Seaford,  in  tbe  County  of 
Sassez,  the  sum  of  100!. ;  and  as  to  tbe  residue  of 
the  said  insorance  and  other  moneys,  &c.,  he 
directed  the  same  to  be  given  by  his  executors  to 
Buch  charitable  institutions  as  ne  should  by  any 
future  codicil  give  the  same,  and  in  default  of  any 
Buoh  gift  then  to  be  distributed  by  his  executors 
at  their  discretion.  And  aa  to  his  general  resi* 
duary  estate,  after  ^ving  Tariou  legacies  there- 
out, he  gave  the  lemdne  to  the  jdaintiff. 

The  testator  made  no  ftarther  oodioiL 

On  the  death  of  the  teitatoi'a  wife,  who  im^ 
vived  him,  questions  arose  as  to  whether  the  resi* 
due  of  the  fund  over  which  the  testator  had  a 
general  power  of  appointment  was  effeotnally  given 
to  charily,  and  if  not  who  was  entitled  to  it. 

Hall,  Y.C.,  before  whom  the  case  came  in  March 
last  in  tbe  shape  of  a  special  case,  held  that  the 
residue  was  effectuidly  given  to  charity. 

In  delivering  his  judgment  his  Lordship,  after 
reading  the  material  parts  of  the  wilt,  said :  Under 
that  will  the  insorance  moneys  were  included  in 
the  residuary  gift  to  the  three  persons  named, 
who  were  also  executors,  and  they  would  take  tbe 
insurance  moneys  in  their  character  of  executors 
in  the  first  instanoe,  and  in  the  next  instance  in 
thdr  character  of  residuary  legatees  in  Imat,  snb- 
jeet  only  to  soch  specifio  ospositions  as  might  be 
made  of  them  by  the  testator  by  any  codicil  which 
he  might  make  to  his  wilL  The  legal  title  to 
those  insuranoo  moneys  would,  therefwe,  nnqnea- 
tionably  be  in  those  persons^  tiie  executors  and 
trustees.  The  testator  then  made  a  codicil,  and 
in  that  oodicil  he  takes  up  the  imperfect  disposi- 
tion d  the  insurance  moneys,  and  out  of  those 
insurance  moneys  he  gives  to  the  respective  trea- 
surers or  trustees  for  the  time  being  of  certun 
specific  societies  and  institutions  certain  sums  of 
money,  fhea  he  says :  "  And  as  to  the  residue 
of  the  said  insurance  and  other  moneys,  stocks, 
ftands,  and  securities,  I  direct  the  same  to  be  given 
by  my  executors  to  such  charitable  institutions  as 
I  shall  1^  any  futnre  codicdl  give  the  same,  and  in 
debnlt  w  any  soch  gif^,  then  to  be  distrihated  by 
my  flOEecators  at  Uiur  disoretion."  The  disposi- 
tun  made  by  the  testator's  will  of  his  general 
estate  was  very  incomplete,  his  general  estate 
being  only  disposed  of  to  the  extent  of  providing 
tor  debts,  legacies,  and  annnities,  and  giving  his 
wife  a  life  interest  in  the  reeidQe,  and  subject  to 
that  he  contemplated  its  being  disposed  of  by  a 
oodicil.  In  this  codicil  he  gives  out  of  the  general 
residue,  after  the  death  of  his  wife,  oertain  lega- 
cies, and  gives  the  residue,  after  payment  of  those 
legacies,  to  his  nephew,  who  is  also  one  of  the 
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residuary  legatees  in  the  will.   We  must,  tbwe- 
fore,   first  of  all,    as  regarda  the  residuary 
general  estate,  read  the  will  and  oodidl  together, 
by  reading  the  will  as  containing  the  disposition 
of  the  residue  in  the  place  of  that  porticn  the 
will  which  directs  the  trustees  to  stand  possessed 
of  tbe  corpus  after  the  death  of  the  wifb  apw  sndi 
tmsts  as  ne  should  by  any  oodicil  direct.   I  inwrt. 
therefore,  into  the  will,  after  the  ^  ot  the  life 
intwest  to  the  wife,  this  disposition,  whic^  is  eon- 
tained  in  the  oodicil,  d  the  general  residue,  and 
that  makes  a  perfect  disposition  <^  the  genenl 
estate.   Having  so  completed  the  disposition  of 
the  general  estate  by  means  of  the  oodusl,  I  nuut 
read  the  will  with  reference  to  the  insorance 
mon^s,  having  r^purd  to  its  dispoaition  of  the 
geneml  residue,  as  completed  by  means  d  the 
codiml.   Then  the  disposition  of  the  insurance 
moneys  amounts  to  this,  that  by  force  of  the  will 
and  oodicil  taken  together,  they  are  given  to  the 
nephew,  except  so  tar  as  they  are  spedfieslly 
bequeatiied,  bMMUse  the  general  estate  is  given  to 
him,  and  tbe  insuianoe  moneys  are  directed  to  go 
abng  with  the  residue,  except  in  so  far  as 
are  specifically  bequeathed.   The  effect  dt  that  u 
to  displace  the  contention  which  has  hem  pat 
forwwd  on  behalf  of  the  next  of  kin.   I  find  bf 
force  of  the  two  dooommts  takm  togethor  a  oom- 
pleto  disposition,  except  in  so  &r  as  the  urupntj 
IS  specifically  beqneathed  by  any  codicil  to  tM 
testator's  win.   But  thatbeiug  so,  the  great  and 
grave  question  in  this  case  is,  whether  there  is  or 
IS  not  a  gift  by  the  codicil  of  the  insomnce  mcKwys 
in  favour  of  charity.   Now  the  argument  in  favour 
of  charity  I  conceive  to  be  twofold.    One  a^pi- 
ment  is  that  the  property  is  given  to  charity 
because  the  codicil  directs  it  to  oe  given  by  the 
executors  to  such  oharitable  instituti(nis  as  the 
testator  should  by  a  future  oodicil  give  the  same, 
**  and  in  default  of  any  such  gift,  then  to  be  dis- 
tributed by  my  executors  at  their  discretion," 
which  disposition,  it  is  nid,  nptm  a  fair  constnc- 
tiou  of  the  whole  sentence,  is  a  disjmitian  in 
faroor  ct  charity  altogetfaw.  Then  it  u  said  thsk, 
independently  of  the  mere  conslmoiion  of  tiuss 
particular  parts  of  tiie  codidl,  the  latter  part  of 
that  clause  is  in  ftot  a  power  in  the  nature  of  a 
trust,  which  trust  was  a  trust  created  in  feroar  of 
charitT.  It  appears  to  me  that  the  first  oontention  is 
enough  to  dispose  of  this  oase,  that  opan  a  just 
and  fair  construction,  there  is  in  this  daoss  a 
direction  that  the  property  shonld  go  to  charity, 
whether  it  goes  through  the  medium  of  a  codicil 
giving  it  to  charity,  or  whether  it  goes  throng 
the  medium  of  a  distribution  d  the  fond  madetij 
the  executors.   I  consider  that  upon  a  fluram- 
stmotion  the  disposition  amounts  to  this:  "I 
direct  my  executors  to  pay  this  over  to  such 
charitable  institutions,"  so  fer  the  cUreotion  goes. 
"  as  I  shall  hy  any  fhtare  oodicil  gire  the  sawk 
and  in  defsnlt  of  any  such  gift,"  the  word  "gift" 
there  having  reference  to  the  word  "  giva**  imne- 
dtately  preceding  it,  **  than  to  be  cUatriboted  by 
my  executors  at  tiunx  diaoretian  in  {Kusnawje  of 
my  direction,'*  which  is  a  direction  that  "thaaaaa 
shall  be  given  by  my  exeontors  to  siu&  diaritahls 
institutions  as  I  shall  either  specify  1^  a  oodkO, 
or,  in  default  thereof,  as  my  executors  in  their 
discretion  shall  distribato  it  among.**   I  tUnk, 
upon  a  fur  construction  of  the  words  ai  the 
codicil,  the  distribution  of  the  fond  is  to  be  in 
fevonr  d  charitaUe  institntions.  If  that  is  tha. 
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fur,  proper,  and  itoand  oonstraetion  of  that  part 
of  ibc  will,  it  disposes  of  the  oaae  qnite  irrespeo- 
tira  of  any  of  Uie  aathorities  which  have  bem 
referred  to,  and  I  think  it  is.  The  sentence  begins 
witii  a  direction,  which  direction  covera  the  whole 
the  sentence,  not  merely  that  part  of  it  which 
supposes  he  may  make  a  oodicp,  bat  also  the  latter 
pvt  of  the  sentence  as  to  the  dintribation  by  the 
ezecators  at  their  discretion.  He  says ,  in  effect, 
**It  ia  to  be  done  at  yonr  discretion  if  I  do  not  do 
it  zoyscir.  1  may  do  it  myself  by  a  oodicil ;  bat 
my  directitm  is  that  the  fand  shall  he  given  by 
ay  exeootors  to  each  diaritable  institutions  as 
ihej  shall  in  their  disoretioo  choose  to  distribute 
it  UDongst,  unlesB  I  myself  point  out  the  charit- 
able insbitutioDB  vrhioh  are  to  take  the  fond." 
Tbeu,  upon  the  other  ground,  it  seems  to  me  that 
spec  a  feir  construction  this  is  a  direction 
imsonting  to  a  trust,  and  a  trust  to  be  exercised 
in  faroDF  of  charity.  The  testator  had  contem- 
plated himself  selecting  the  charities  by  a  further 
codicil.  If  he  had  stopped  there,  there  is  no  doubt 
there  would  have  been  a  trust  infarourof  charity. 
That  is  clear  upon  the  authorities,  one  of  which 
has  been  referred  to  by  Mr.  Bigby,  namely, 
MiUi  T.  Farmer  (I  Mer.  55).  But  it  is  aaid 
tfaat  that  is  not  so  here,  because  there  is  a 
gift  orer  to  somebody  else,  or  somethiug  which 
[ReTenta  the  application  of  that  role.  It  doee  not 
4>pear  to  me  that  this  case  is  analogous  to  the 
sue  of  a  power  of  distribution,  or  a  power  of  ap- 
pointment in  fftToar  of  a  olasa  with  a  gift  in 
letaolt  of  appmntment,  not  to  the  olass,  but  to 
mother  person.  That  is  a  case  where  you  cumot 
imply  a  gift  from  the  power  itself.  You  cannot  do 
^lat  oecause  it  is  provided  that  if  the  power  is  not 
neroised  the  property  shall  go  somewhere  else, 
[n  that  caae,  therefore,  nothing  can  be  implied ; 
nt  here,  there  being  a  direction  in  favour  of 
iharity  with  a  power  of  distribution  in  default  of 
MUticular  charities  being  upecified,  not  saying 
hat  they  may  distribute  it  among  such  peraotu 
M  they  may  choose  to  select — but  it  is  to  be  a 
lUtribotion,  and,  as  I  conceive,  a  distribution 
rith  reference  to  the  obvious  aod  clearly  manifest 
stent  to  be  d^ved  from  the  earlier  part, 
amelj,  »  distribution  among  oharitable  institu- 
km,  which  are  left  un^Aiud  and  incomplete 
weh  hj  reason  of  the  testator  not  having  made 
RMUoiK  It  appears  to  me  that  the  l^al  title 
ring  in  the  executors,  as  well  by  reason  of  their 
eing  executors  as  by  reason  of  the  gift  in  the 
ill  (sobjeot  to  any  special  dispositioo),  thiay 
iking  the  l^al  title,  there  is  really  no  difficulty 
'hatever  by  reason  of  there  being  contained  in 
lis  instrument  that  which  has  been  described  as 
sing  an  actual  disposition  of  the  beneficial  in- 
vest. In  moat,  if  not  all,  of  the  cases  where 
power,  though  not  exercised,  has  been  held  to 
mfer  &  beneficial  interest  on  its  ofcrjeota,  it  is  true 
»t  the  property  has  been  given  to  certain  per- 
ms, sometimes  to  a  person  who  upon  a  true  con- 
snuAion  of  the  will  ia  only  to  take  beneficially 
rlUb,  and  then  there  follows  a  proriaimi  about 
teibutKm  in  the  form  of  a  power.  In  those 
Hws,  although  the  whoie  intezeat  baa  been 
mn  to  the  person  who  upon  oonstmotion  takes 
neflcially  for  life  only,  there  has  been  in  reality 
>  disposition  whatevei*  of  the  beneficial  interest 
ntil  yon  ocoae  to  the  power  itself,  and  thoefMe 
tere  ie  no  other  disposition  of  the  beneficial  into- 
•t  except  through  the  medinm  of  HtB  power; 
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and  I  observe  with  reference  to  that,  in  a  case 
which  was  referred  lo  where  these  oases  were 
very  much  examined,  namely,  the  case  tf 
BuTroughv.PhOeox  (5  My.  &  Gr.  73),  that  Lord 
Cottennam  examines  the  cases  Emd  comments  on 
the  Dake  of  MarUiorough  T.  Lord  Oodolphin  (2 
Ves.  Sm.  61),  in  terms  which  do  not  add  much  to 
its  authority.  It  does  not  seem  to  have  com- 
mended itself  to  the  judgment  of  the  Lord  Chan- 
cellor, but  he  refers  to  more  than  one  case  in 
which  there  was  reallyno  dispositim  except  in  the 
form  of  a  power.  WUU  v.  Boddington  (3  Bro. 
C.  C.  95),  seems  to  be  a  case  of  that  kind.  There 
the  gift  was  only  to  the  wife  for  life,  with  power, 
by  her  will  or  otherwise,  to  give  the  sum  amongiit 
the  children.  The  children  were  held  to  take  in 
default  of  app<nntment  by  the  wife,  although  there 
was  nothing  except  the  life  interest  given  to  tlie 
wife.  There  are  other  eases  referred  to,  but  in 
fact  Bmrough  v.  PhUeox  itself  seems  to  be  a  case 
of  that  kind.  I  do  not  see  any  sabstanee,  there- 
fore, in  the  ingenious  argument  which  Mr.  Dickin- 
son has  addressed  to  me  for  the  purpose  of  distin- 
guishing this  case  from  Brown  v.  Higg»  (5  Yes. 
495),  and  that  class  of  cases ;  and  it  does  seem  to 
me  that  it  is  impossible  to  read  this  direction  at 
the  end  of  the  codioil — a  direction  which  applies 
as  well  to  the  payment  of  the  fund  to  snob  chari- 
ties as  shall  be  nominated  by  a  codioil  as  to  the 
distribution  b^  the  executors  themselTes — ^it  is  im- 
possible, I  think,  to  read  that  olaose  without 
seeing  that  it  is  a  plain  direction  amounting  to  a 
trust  ia  the  form  of  a  power  or  a  direction.  I 
should  rather  treat  it  as  a  direction  than  as  a 
power,  but  it  may  be  eitb«r  or  both.  There  is  a 
clear  direction,  it  n)pears  to  me,  that  the  executors 
shall  distribute  this  fond;  and  foUowing,  as  it 
does,  a  clear  gift  in  favour  of  charity  and  charit- 
able institutions,  it  appears  to  me  plain  on  the 
faoo  of  the  codicil  that  tnere  was  a  duty  upon  tho 
executors  to  distribute  this  fund  among  charitable 
institutions  in  the  event,  which  happened,  of  the 
testator  fiailiug  to  make  any  distribution  or  dis- 
position of  it  by  any  further  oodicil.  It  seems 
to  me,  therefore,  that  upon  the  whole  there  must 
be  a  scheme  settled  for  the  purpose  of  dU- 
posing  of  this  charitable  gift. 
From  this  decision  the  ^lUntifC  appealed. 
JDuftmson.  Q.G.,  and  Bend  lor  tne  i^jpellant. 
— !niiB  fund  is  not  eSecfenally  given  to  charity, 
the  testator  never  haviD£[  made  the  further  codioil 
to  which  he  refers.  This  case  is  very  similar  to 
BwkU  V.  BrUUna  (11  L.  T.  Bep.  N.  S.  265;  10 
Jar.  K.  S.  1095),  where  it  was  held  that  a  fund 
becjueathed  in  this  way  was  ooupled  with  a  trust, 
which,  being  too  uncertain,  was  void,  and  that  tha 
executors  were  not  beneficially  entitled.  So,  too, 
in  Ai^on  t.  Wood  (L.  Bep.  6  Bq.  419),  where  a  tes- 
tator gave  to  the  trustees  of  a  chapel  a  sum  of 
money  to  be  appropriated  according  to  statement 
appended,  and  no  statement  was  appended,  it  was 
held  that  the  court  oould  not  presume  a  charitable 
obje9t  in  the  gift,  aod  that,  it  not  charitably  the 
objeot  was  so  mdefinite  that  tha  gift  muBt  fail. 
This  gift  fails  for-n^ueneas,  and  Uie  exeoutors  are 
therefore  trustees  of  it  for  the  ffeneral  residuary 
iMMtee:  {FovtAer  t.  QarWf,  \  Suss.  &  My.  232; 
EOU  T.  BeXby,  1  My.  &  Cr.  286.)  [J&hes,  L.J.,  re- 
ferred to  Q'^ht  V.  Rumw9y  (2  V.  &  B.  294),  where 
under  a  bequest  **  to  my  trustees  and  executors,  to 
be  disposed  of  unto  such  person  and  persons,  and 
in  sam.  manner  and  form,  and  in  such  sum  and 
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«nmB  of  money,  as  they  in  their  discretion  shall 
think  proper  uud  expedient,"  the  executors  were 
held  to  take  an  absolute  beneficial  interest.]  That 
-decision  was  disapproved  of  in  Ellis  t.  Selby  (1 
My.  &  Gr.  297-8).  in  BwsUe  t.  BrUtow  (U  L.  T. 
Bep.  N.  S.  266-7),  and  in  Yeap  Oheah  Neo  t.  Ong 
<lhimg  Neo  (L.  Bep.  6  P.  C.  381-9).  They  also 
cited: 

Morris  t.  Bishop  of  Durham,  9  Tai.  399 ;  10  Tea. 

SSSt ; 

HarrU  t.  Du  Pasquier,  26  L.  T.  Bep.  IT .  S.  689 ; 
'    Fnvjr  r.  Jamson,  I  S.  A  8.  69; 

Ommanney  v.  Butcher,  T.  A-B.  260 ; 
Bmith  r.  Death,  5  Mad.  371 ; 
Harmon  t.  Harmon,  10  Jnr.  273. 

Bigby,  for  the  Attorney-General. — There  is  a 
-clear  intention  to  devote  t^ia  fund  to  charitable 
pnrposee.  In  Dolan  v.  Maedermot  (L.  Bep.  3  Ch. 
-676)  a  bequest  of  personalty  "  for  such  ouarities 
and  other  public  purposes  as  lawfully  mif^bt  be  in 
the  parish  of  T.,"  was  held  to  be  a  good  charitable 
^iffc.  In  MiUa  v.  Famter  (I  Mer.  55)  and  Mog- 
gridge  v.  Tkaehweli  (7  Yes,  86),  it  was  held  that  a 
gifli  to  aooh  charitabla  isstitntions  as  the  testator 
should  bv  codicil  appcnnt  was  a  good  gift  to 
charity,  tnough  no  oodioil  was  made.  Here  in  the 
-same  way  there  is  a  clear  gift  to  Qharitable  inslsta- 
tions,  and  the  direction  to  the  executors  to  dlstri- 
tribnte  the  fund  does  not  take  away  that  gift,  bat 
leaves  the  selection  to  the  ezeoators.  THe  was 
■8topp»l  by  ihe  court.} 

Sond,  in  reply. 

Javes,  L.  J.— I  am  of  opinion  that  the  decision 
■of  the  Vice- Chancellor  must  be  affirmed.  If  the 
-court  had  to  construe  this  will,  unfettered  by 
decision  and  unfettered  by  ralea  of  construction, 
and  had  to  consider,  without  reference  to  conse- 
quences, what  the  intention  of  the  testator  was  in 
using  the  words,  "  I  direct  the  same  to  be  given 
by  my  executors  to  such  charitable  institutions  as 
I  shall  by  any  future  codicil  give  the  same,  and  in 
-default  of  any  such  gift  then  to  be  distributed 
by  my  executors  at  their  discretion,"  the  coart 
would  have  held  the  plain  reasonable  constmctioa 
•ctf  the  clause  to  be  that  the  testator  meant  the 
discretion  of  his  ■  executors  to  be  a  substitute 
for  his  own  in  choosing  the  charities.  The  intro- 
duction of  the  words  "(^aritable  institutions " 
•could  have  no  effect  on  a  future  codicil,  and  the 
testator,  therefore,  had  no  object  in  mentioning 
them,  except  that  of  showing  that  chaiity  was  his 
object,  and  showing  his  mcaniug  to  be  that  if  he 
<did  not  name  the  (parities  his  executors  were  to 
do  so.  The  fair  construction  is,  that  the  gift  is  to 
■charitable  institutions  to  be  chosen  by  himself, 
and  in  default  of  such  choice,  then  by  his  exe- 
cutors. And  theo,  if  we  look  at  the  cases  of  Mills 
v.  Farmer  (1  Mer.  55),  and  Moggridge  v.  Thcuikwell 
(7  Yes.  36),  we  find  that  a  gift  to  such  charitable 
institutions  as  the  testator  shall  by  codicil  appoint 
is,  without  more,  a  clear  gifb  to  chari^,  though 
no  codicil'  is  made.  When  a  clear  gut  is  thus 
made,  clear  words  are  needed  to  take  it  away,  and 
it  cannot  be  taken  away  by  mere  words  dixwtuig 
■distribution  by  the  execntws. 

SCbixuh,  L.J. — I  am  of  the  same  opinion. 

Baggaluy,  XA.,  also  concurred. 

Appeal  accordingly  dismissed  toUh  costs. 

Solicitors  for  the  ^pellant.  Ckapman,  Turner, 
■Kad  PrUehard. 

Solicitors  for  the  Tcspondent,  Baven  and  Hare, 
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CUNLIPfE  v.  BBAITCKBB.(a.) 

Contingent  remainder — Particular  estate  of  fm- 
hold  to  8V.vport — failure — Will — Comtruclion. 

Where  a  wiU  creates  a  eiteeession  of  legal  JtmitO' 
tions  of  real  estate  in  strict  settlement,  the  court 
will  not  hold  tlie  legal  estate  to  be  in  the  truslm 
merely  to  prevent  a  contingent  remainder  from 
failing  for  want  of  an  estate  of  freehold  to  sup- 
port it. 

A  testator,  hij  his  will,  devised  real  estate  to  two 
trustees,  tlieir  heirs,  fmd  assigns,  to  the  uses  cmi 
npontitetraets  thereinafter dedared,  that  is  tosM, 
to  the  use  of  the  trustees,  their  executors,  no* 
mifiistrators,  and  assigns  for  the  term  of  120  afUr 
hie  decease,  if  his  niece  siuiuld  so  long  lies,  and 
subject  thereto  to  tJie  use  of  the  niece's  ku^Mti 
for  life,  with  remainder  to  the  use  of  the  trtulees 
and  their  heirs  daring  the  husband's  life  KpM 
trust  to  preserve  contingent  remainders,  tpUk  rv 
mainder  to  tJie  use  of  all  the  children  of  hit 
niece  who  should  be  living  at  ike  decease  of  ths 
survivor  of  her  husband  and  herself,  and 
issue  of  such  of  them  as  should  be  then  dead,  tmi 
the  respective  heirs  and  assigns  of  suck  chUdrm 
and  issue  as  tenants  in  common,  with  divers 
mainders  over.  The  testator's  niece  survived  hit 
husband: 

Sdd  {a^rming  the  decision  of  Jessel,  Jf.S.)  Aof 
the  contingent  remainder  to  the  children  faOei 
for  want  of  an  estaie  of  freehold  to  support  it. 
This  was  an  appeal  from  a  decision  of  the  Master 
of  the  Bolls. 

By  bis  will,  dated  the  6th  Dec.  1814,  Edmnnd 
Leigh  devised  one  undivided  moiety  of  and  in  sll 
and  every  his  messuages,  lands,  tenements,  rents, 
hereditaments,  and  real  estate  to  Bichard  Ptw 
oott  and  Thomas  Addison,  their  heirs  and  aasigos, 
to  the  several  uses  and  upon  the  several  trasts, 
and  to  and  for  the  several  ends,  intents  and  pnr- 
poses,  and  subject  to  the  several  provisos  there- 
inafter declared  and  contained  of  and  conDerDiu 
the  same,  that  is  to  say,  to  the  use  of  the  saio 
Bichard  Frescott  and  Thomas  Addison,  thecr 
executors,  administrators,  and  assigcs,  for  the 
term  of  120  years  rtsrb  after  his  cwomm,  if  his 
nioce,  Sarah,  the  wife  of  John  Oanliffe,  shonU  so 
long  live,  but,  nevertheless,  upon  the  semnl 
trusts  thereinafter  mentioned  of  and  conceming 
the  Fame ;  and  from  and  after  the  expiration  or 
other  sooner  determination  of  the  said  term,  and 
in  the  meantime  subject  thereto,  and  to  the  trosts 
thereof,  to  the  use  of  the  said  John  Cunliffe  darxDg 
his  life  without  impeachment  of  waste,  with  re- 
mainder to  the  use  of  the  said  Bichard  Preaoott 
and  Thomas  Addison,  and  their  heirs,  during  the 
life  of  the  said  John  Cunliffe,  uj>on  trust,  to  pre* 
serve  the  contingent  uses  and  estates  tfaereiufter 
limited  from  being  defeated  or  destroyed,  sad 
from  and  immediately  after  the  decease  of  ths 
said  John  Cunliffe  to  the  ose  of  all  and  every  or 
such  one  or  more  of  the  child  or  i^ildren  of  tbe 
said  Sarah  Cunliffe,  lawAiIly  to  be  begotten,  who 
should  bo  living  at  her  decease,  as  Uieythessid 
John  Cunliffe,  and  Sarah,  bis  mfe,  daring  their 
joint  lives  by  deed  should  appoint,  and  in  aehxA 
of  such  joint  appointment,  as  the  snrvivm- sboidi 
by  deed  or  will  appoint,  and  in  de&ult  of  any  saok 
appointment,  to  the  use  of  ai)  and  evety  tfas 
child  and  children  of  the  said  Sarah  Cunttfte  Isw 

(a)  B*port«d     H.  Put,  En.i^BKiistor-at-lAw. 
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folly  to  be  beftofefcen  who  should  be  liTing  at  the 
decease  of  the  snrriTor  of  them,  ^e  said  John 
Canlifie  and  Sarah  his  wife,  and  the  issae  of  such 
of  them  as  should  be  then  dead,  leaving  lawful 
inae  then  living,  such  issue  respectively  to 
have  and  take,  and  if  more  than  one  equally 
amongst    them,     the    part   or    share  only 
^hich  his,  her,    or  their   parent  or  parents 
nmetirely^  would  have  taken  and  been  enti- 
tlm  to  if  living  at  the  deoeaae  of  the  survivor 
of  then^  the  said  John  OnnlifTe  and  Sarah  his 
wif^  and  the  several  and  respective  heirs  and 
Hsigns  of  Bobh  diild,  ohildren,  and  issne  for  ever 
•B  tenants  in  common,  witii  divers  remainder 
mm.  And  the  testator  au^Mmsed  the  femsteea, 
ud  the  survivor  of  then,  and  the  bein  and 
assigns  of  each  survivor  to  convey,  in  exchange 
for  other  hereditaments,  all  or  any  part  of  the 
devised  propoiy,  and  the  inheritanoe  thereof  in 
Me  simpLs,  and  also  in  liko  manner  to  convey  in 
fee  simple  upon  partition  any  of  his  undivided 
ihares  in  the  property,  and  for  those  purposes  to 
revoke  the  uses  and  limitations  thereinbefore 
limited  of  and  coDoeming  the  hereditaments  so  to 
be  exchanged  or  conveyed  on  partition,  provided 
Mvays  that  all  snoh  exchanges  and  {Hutitions 
■luKud  be  made  with  the  consent  in  writing  of  the 
persoDS  for  the  sime  being  entiUed  to  the  rents 
■i^  profits  of  the  hereditaments  to  be  conveyed 
ID  oujhange  or  on  partition.    And  the  trastees 
mre  empowered  to  demise  or  louse  any  part  of 
ue  property  for  any  term  nofe  esooeding  seven 
years,  at  snch  rents  as  they  shoold  think  proper, 
such  rents  to  go  along  with  and  be  incident  to  the 
nnmediate  reversion  of  the  premises  so  to  be 
^mised  or  leased,  and  also  to  grant  mining  and 
building  leases;  and  to  cut  and  sell  timber.  The 
other  moiety  of  the  testator's  real  estate  was  de- 
Tised  in  the  same  way  in  fitvour  of  another  niece 
and  her  husband  and  children,  but  no  question 
■rose  regarding  it*  as  the  other  niece  predeceased 
her  husband. 
The  testator  died  in  June  1817. 
J<^Cnnliffe  died  in  1871,  leaving  his  wife, 
Baran  Oonliffe,  him  surviving. 

Sarah  Cunliffe  died  on  the  9th  Sept.  1873, 
toaying  several  children,  who  brought  the  present 
•Btum  to  Bottle  the  question  whether  the  contin- 
gent remainder  to  them  oonld  stand,  there  being 
no  particular  estate  of  freehold  to  support  it. 

Un  the  23rd  March  last  the  case  came  on  for 
iwuinR  before  the  Uaater  of  the  Bolls,  who  held 
that  the  contingent  remainder  fiuled  for  want  of 
a  rarticnlar  estate  of  freehold  to  suwort  it. 
m. M.B.,  in  delivering  jnqsment,  said : 
This  ia  a  case  in  which,  aocordmg  to  my  view,  the 
mtention  of  the  test>ator  fails  on  account  of  a 
feudal  rule  of  law  which,  in  my  humble  judjjmeDt, 
onght  to  have  been  abolished  long  ago.  T  mean 
fche  mle  of  law  requiring  that,  in  order  to  support 
k  contingent  remainder,  there  mnst  be  an  estate 
oi  freehold  in  existence  at  the  time  the  contingent 
raniainder  becomes  vested,  so  that  if  until  the 
tinio  of  the  determination  or  cesser  of  the  prior 
BStatos  of  freehold  the  remainder  has  not  vested, 
ifc  &Ufl  in  spite  of  the  intention  of  the  sebtlOT  or 
fcartatOT.  This  rale  has  nothing  to  do  with  the 
intention;  it  always  disappoints  the  intention, 
beoanse  every  settlor  or  testator  intends  the  con- 
tingrot  reminder  to  take  effect.  It  is  an  arbitrary 
Eeudal  rule,  one  of  the  legacies  of  the  middle  a^s 
irbioh  has  come  down  to  our  time^  and  wit^  which 


[Gt.  or  Apf. 


I  cannot  interfere,  oa  the  Legislatare  has  not- 
interfered  with  it.   All  I  have  to  do  is  to  construe 
the  instrament  fairly,  find  out  what  it  means,  and 
then  to  apply  the  established  rules  of  law  to  the 
inatrnment,  and  see  what  the  effect  will  be.   I  am 
sorry  to  say~-for  it  disappoints  in  this  case  the- 
intention  of  the  testator— that  I  cannot  bring 
myself  to  doubt  what  the  effeet  of  this  will  is.  The 
only  point  in  contest  ia  whether  the  legal  fee  in  an. 
undivided  moiety  of  freehold  land  is  or  ia  not 
vested  in  certain  tmsteea.   Now,  apart  from  the 
rule  o£  law  about  the  finluro  of  contingent  re- 
mainders, I  think  I  may  venture  to  say  that  no- 
hunum  b^ng  who  understood  anything  about  real 
prt^ierty  law  would  entertain  a  doubt  about  the 
efbot  of  thu  wilL  How  far  indgea  may  be,  or 
ought  to  be,  able  to  defeat  a  rale  of  law  of  whidi 
they  disap[»rove,  I  oannot  say.   I|think  it  is  the 
duty  oi  a  judge  not  to  allow  hims^  to  be  so- 
infloenoed,  out  to  oonstrue  the  instrument  in  a 
proper  my,  to  arrive  at  its  meaning  independently 
of  tne  results,  and  then  to  apply  the  law.  This 
has  been  laid  down  over  and  over  again  with  regard 
to  another  rule  of  law— the  rule  against  rMuote- 
nesB  or  perpetuity ;  but  I  do  not  see  that,  because 
in  the  opinion  of  the  judge  the  one  rule  of  law  is 
reasonable  and  the  other  unreasonable,  the  rules 
of  construction  are  to  be  altered.   Here  is  a  gift  of 
an  undivided  moiety  of  freehold  land  to  Prescott 
and  Af^iscm,  thear  heirs  and  assigns,  to  the 
several  uses  and  upon  the  several  trusts,  &o., 
thereinafter  declared,  that  ia  to  say,  Ac.  That 
form  of  ^fl;  shows  that  the  testator  intended  bond- 
fide  a  gift  to  uses,  not  that  the  Statute  of  Usea 
applies  to  wills,  as  we  know;  but  it  is  an 
indication  of  intention  that  the   legal  estate 
is  not  to  pass  under  the  first  gift,  but  to- 
pass  under  the  uses,  for  otherwise  all  these 
uses  would  oome  to  nothing,  *'  To  the  use  of  i-he 
same  trastees,  Prescott  and  Addison,  their  execu- 
tors, administrators,  and  assigns,  for  the  term  of 
120  years  after  my  decease,  if  my  niece  Sarah  Cua- 
lifTe  sbajl  so  long  live."    Can  there  be  a  doabt,  if 
it  stood  alone,  that  the  l^al  estate  in  the  term  of 
120  years  is  vested  in  the  trastees  ?    The  oon- 
trary  conatraotion  would  lead      this :  That  the 
term  would  be  of  no  use,  the  trustees  would  take 
noehing  under  the  limitation  of  the  term,  aa  l^ey 
had  the  fee  already.    This  limitation  would  be 
simply  absurd.   Then  it  goes  on :  "  But  neverthe- 
less, upon  the  several  trasts  herein  mentioned" — 
the  trasts  for  the  separate  use  of  the  lady— "and 
from  and  after  the  end,  expiration,  or  other  sooner 
determination  of  the  said  term  of  120  years, 
and  in  the  meantime  subject  thereto  and  to  the 
trasts  thereof,  to  the  use  of  John  Gunliffe  and  his 
assigns  for  and  daring  the  term  of  his  natural 
life.     Here,  again,  the  word  is  "  use,"  following 
the  devise  to  them  and  their  heirs;  and,  of  course, 
it  would  give  him  the  legal  estate.   It  must  be  in- 
tended to  do  so.   But  it  does  not  stop  there,  for 
the  testator  goes  •  on :  "  and  from  and  after  the 
determination  of  that  estate  by  any  means  in  his 
lifetime  to  the  use  of  the  trastees  and  their  heirs 
for  and  during  the  natural  life  of  John  Oualiffe, 
upon  trast  to  preserve  contingent  uses  and  estates 
hereinbefbre  Umited  from  being  defeated  or  de- 
Btn^ed."   That  is  the  common  form,  and  shows 
clearly  that  Jdin  Gonlifle  takes  the  legal  estate,, 
for  yon  do  not  want  a  trast  during  his  life  to  pre- 
serve contingent  remainders,  except  to  prevent  tbe- 
oonaequenoes  of  hia  frnfttture.  That  is  jdidni  and^ 
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thoDgh  ifc  is  possible  yoa  may  find  a  context  bo 
clear  as  to  oat  down  even  these  words — for  it  is 
difiBonlt  to  say  what  plain  words  may  not  be  con- 
trolled— TOu  certainly  nnBt  find  a  context  very 
plain  indeed,  and  altogether  incoDsistent,  to  ont 
down  sach  a  plain  limitation.  To  my  mind, 
having  some  knowledge  of  the  law  of  real  property, 
the  form  of  limitation  to  John  OnnlifEe,  followed 
by  the  form  of  limitation  to  tnutees  to  preserve 
contingent  remainders  daring  his  life,  shows 
clearly  that  John  Canlifie  takes  a  legal  estate  for 
life.  Then  the  will  goes  on :  "  And  irom  and  im- 
mediately after  the  decease  of  the  naid  John  Cim- 
lifEe,  to  tne  use  and  behoof  of  all  and  every  or  saoh 
one  or  more  of  the  child  or  children  of  Stuah  Can- 
liQe  lawfully  to  be  begotten  who  shall  be  living  at 
her  decease."  How,  as  to  that,  it  is  in  saoh  pro- 
portions, manner,  and  form,  &c.,  as  the  sarvivors 
or  the  snrrivor  shall  appoint.  What  does  that 
mean  P  No  children  are  to  take  except  children 
of  Sarah  wbo  shall  be  living  at  her  decease,  and 
the  power  only  enables  the  donees  to  say  which  of 
the  childmn  then  living  shall  take  and  in  what 
Bhores.  If  it  stood  there,  woaldthere  be  any  donbt 
in  (he  world  thafi  the  ohildraiwho  snrvived  Suah 
Cnnliffe,  not  beingasoortainable  till  her  death,  take 
a  contingent  remainder  P  Ton  cannot  tdl  till  her 
death  wmt  children  will  snrvive;  It  is  qaite  trne 
•  that  the  testator  probably  never  heard  en  this  ralo 
of  law,  bat  I  think  his  conveyancer  did  who  drew 
the  will,  for  it  is  a  will  drawn  by  a  lawyer,  and 
the  oonveyEuicer  made  a  mistake — he  overlooked 
the  fact  that  if  John  Cunliffe  died  before  bis  wife 
there  woald  be  no  freehold  to  support  tbe  con- 
tingent remainders.  The  testator  himself  may 
never  have  beard  of  the  law,  and  it  is  qaite  true 
that  he  intended  the  children  of  Sarah  Canliffe 
who  sarvived  to  take.  It  is  not  necessary  to  take 
into  consideration  the  effect  of  the  power  of 
ai^intment  being  ^ven  to  tbe  survivor,  who 
nay  be  Sarah  Cnnliffe,  in  order  to  nmke  that 
intention  plain.  It  was  plain  enoagh  before ;  bat 
it  is  said  that,  inasmnbh  as  Suah  ma;  sarvive, 
and  may  make  a  will  and  appoint,  it  is  impossible 
tiie  will  can  take  effect  if  I  read  it  bo.  It  is  uot 
impossible  through  any  default  or  defect  of  ex- 
pression of  intention,  bub  throagh  tbe  fault  of  the 
role  <tf  law,  and  the  ai^ument  is  really  put  in  this 
way :  Inasmuch  as  the  limitations  which  the  testa- 
tor intended  to  take  effect  cannot  take  effect 
unless  yoa  give  an  estate  in  fee  to  the  trastees  so 
as  to  get  rid  of  tbe  rule  of  law,  therefore  yoa  must 
infer  an  estate  in  fee  to  the  trustee.  How  far  is 
this  to  goF  Are  we  to  say  that  in  every  case 
where  trustees  are  named  for  a  different  purpose, 
or  without  any  purpose  at  all,  they  are  to  take  the 
fee,  it  such  a  construction  will  preserve  contingent 
nonaindersP  ThOT,nnlaokily,mdefaultofappoint* 
ment  the  estate  is  giTon  BOMtantially  in  the  same 
way  to  the  use  of  all  the  childrea  of  Sarah  Can- 
line  who  shiUl  be  living  at  the  decease  of  the  aur- 
vivor  of  the  husband  and  wife,  and  the  children  of 
suoh  of  them  as  shall  be  then  dead,  which,  of 
course,  is  also  contingent  till  the  death  of  the  wife. 
Then  it  was  said  that  there  were  some  other  por- 
tions of  the  will  which  would  enable  me  to  hold 
that  the  trustees  were  intended  to  take  the  1^1 
fee  in  spite  of  the  words  limiting  their  estate  in 
the  clear  wav  I  hare  referred  to.  I  confess  I 
Bhoo-id  have  been  very  glad  if  I  could  have  brought 
my  mind  to  that  condnsion,  becaase,  construing 
the  will  as  I  feel  bound  to  do,  I  certainly  disappoint 
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the  testator's  intention.  The  first  was  a  power  to 
convey,  "And  I  do  hereby  fully  authorise  ssd 
empower  them  or  him  at  any  time  or  times  hen* 
inafter  to  convey  in  exchange."  The  word  "con- 
vey "  by  itself  does  not  show  much ;  it  is  a  word 
of  general  meaning,  denoting  any  act  by  wbidi 
real  property  is  paued  f^HD  one  person  to  anotiier; 
a  rather  more  modem  term,  I  belien,  tbsa 
"  assore^*'  but  having  the  same  meaning.  Then  it 
goes  on  afterwards,  "And  for  the  intents  and  pur- 
poses aforesaid  it  shall  and  may  be  lawful 
the  trastees  or  trustee,  by  any  deed  or  deeds, 
&c.,  to  revoke,  determine,  and  make  void  aQ 
and  every  tbe  uses,  tfea,  hereinbefore  limited 
of  the  hereditament  so  to  be  exchanged  or 
conveyed  in  partition,  or  an^  part  uiere(£ 
Kothing  can  be  clearer.  That  is  a  power  bo  ex- 
change or  purtition  under  the  Statnte  of  Uses.  It 
is  to  convey  by  way  of  revocation  and  apptnat- 
ment.  On  tiiab,  therefore,  I  think  nothing  avwl- 
able  for  the  plaintiffs  can  fairly  bo  ai^ed.  Then 
there  is  a  proviso  that  all  the  exchanges  and  pai^ 
titions  ander  this  power  of  exohan^  or  partitioi, 
"  be  made  with  the  consent  in  writing  of  the  per- 
son or  persons  for  the  time  bong  entitled  to  the 
rents  uid  profits  of  the  hereditaments  to  be  eon- 
veyed  in  exchange  or  on  partiUon,  notwithatandiHg 
tbe  oovertare  of  any  <a  them.  And  when  thej 
shall  be  under  the  age  of  twenty-one  ^ears,  tbea 
with  the  like  consent  of  his,  bar,  or  their  gnardiaa 
or  guardiana."  Then  the  next  power  ia:  "Pnh 
Tided  nlways,  and  I  declare  my  will  and  mind  to 
be  that  it  shall  and  may  be  lawful  for  tho  trustees, 
&c.,  with  such  consent  as  aforesaid,  to  demise  or 
lease  all  or  any  of  my  messuages,  lands,  tene- 
ments, Sx.,  for  any  term  of  years  not  exceedii^ 
seven,  to  commence  in  possession,  or  at  gam 
other  terms  as  tbey  abaU  think  proper,  so  that 
there  be  reaerved  and  made  payable  apcnt  every 
lease  during  the  continuance  tliereof  such  yeariy 
rent  as  they  ahall  think  reasooable,  rach  rent  and 
rents  to  go  euodk  with  and  incident  to  the  imnnediate 
reversion  of  the  premises  so  to  be  demised  or 
leased.'*  It  is  quite  plain  that  this  is  a  commoo 
leasing  power.  Th^  was  no  necessity  in 
the   world    to    give    them   anything   but  a 

Eower.  Tbe  next  power  is,  that  it  shall  be 
hwful  for  the  trustees,  with  such  consent  and  ap- 
probation as  aforesaid,  to  demise  or  lease  all  or  soy 
of  the  mines,  quarries,  and  drifis  of  coal — avei^ 
large  leasing  power  as  to  mines;  snd  there  is 
afterwards  a  power  of  building.  Again,  tbe  roiits 
are  to  be  incident  to  and  go  along  with  then* 
version,  and  there  are  provisions  for  what  shoald 
be  contained  in  the  leases.  It  appears  to  me  Ibst 
it  is  a  power,  and  nothing  bat  a  power ;  it  isa 
power  in  words,  it  is  a  power  in  substance,  and  it 
IS  a  power  of  intention.  Then  the  next  prariao 
is :  '*  And  I  do  hereby  declare  my  will  and  miadu 
be  that  it  shall  be  lawful  for  the  trnstecs,  Ac,  as 
tbey  shall  think  fit,  with  saoh  cooseot  and  appRh 
bation  aa  aforesaid,  to  fell,  cat  down,  aell,  oarcaod 
carry  away  soch  timber  and  trees  growing  snd  to 
grow  apm  my  said  lands,  ftc,  as  they  or  he  sbaB 
think  fit ;  and  to  pay,  apply,  and  diapoaa  of  the 
moneys  to  ariae  from  the  aale  or  aalea  of  sncb 
timber  and  trees  to  suoh  person  or  persons  ss 
shall  then  be  entitled  to  the  rents,  issdsb,  and 
profits  of  the  land  whereon  tbe  timber  sad 
trees  ao  from  time  to  time  to  be  felled  aball  reaptc- 
tively  be  standing  or  growing,  and  in  such  parti, 
shares,  and  proportions  aa  suob  person  or  pwaoas 
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sbali  be  reapectivelj  eotitled,  to  Bach  rents, 
iBSueK,  and  profits."    Ifc  is  clear  thoy  do  not  want 
mj  estate  for  thia.   Then  the  hat  power  is  this  : 
"And  that  each  of  them  shall,  by  and  out  of  the 
the  trust  moneys  or  rents  which  sball  come  to  bis 
sod  their  bands,  retain,  to  reimburse  himself  and 
themselves,  and  pay  and  allow  to  bis  co-trusteee, 
all  each  costs,  charges,  and  expenses  as  he  or  they 
shall  or  may  pay,  bear,  sustain,  or  be  pot  to  about 
the  execation  of  the  trusts  in  this  my  will  oon- 
tained."  That  was  said  to  show  they  had  a  fee ; 
bat  I  see  no  reason  for  it.   It  iaa  power  to  reim- 
burse themselvea  oct  of  trust  moneys  that  come  to 
tbeir  hands.   They  get  troab  mooeya  if  they  oat 
timber  or  if  they  received  the  rents  under  the 
term  of  120  yews  daring  the  life  of  the  Bieoe. 
The;  had,  therefore,  plenty  of  ways  of  getting 
trast  moneys  without  imputing  an  intention  to 
the  testator  to  give  them  a  fee.   Under  these  cir- 
CQinstancea.  though  I  regret  it,  the  testator's  in- 
teiitioa  appears  to  me  plainly  to  have  been  not 
to  iurest  a  fee  in  the  trustees,  but  to  limit  legal 
estates  in  settlement ;  andp!  am  compelled  by  ^e 
artificial  rale  of  law,  to  say  that  I  mast  disappoint 
bis  intention  by  holding  that  the  contingent  re- 
mainders fail  for  want  of  a  8affi(dent  estate  to 
sapport  them. 
From  this  decision  the  plaintiffs  appealed. 
CoHen,  Q.O.  and  Finch  for  the  appellants.—In 
wder  to  give  effbct  to  all  the  testator's  intentiona 
itisneoBBsarr  to  hokt  that  the  traatees  look  the 
foe;  otherwise  the  oontingent  remaindwa  fail  for 
want  of  a  partioolar  estate  to  support  them.  In  Doe 
y.  WiUan  {2  B.  &  Ad.  84),  the  Court  of  Kings 
Bench  waa  guided  by  that  construction,  and  Hol- 
r^d,  J.  expressed  hia  opinion  *'  that  in  order  to 
eoectoate  the  intention  of  the  testator  the  traa- 
tees most  have  an  estate  in  fee,  inasmuch  as  such 
in  estate  in  them  is  necessarpr  for  enabling  them 
to  execute  the  purposes  of  their  trust."  Soustonv. 
Hughes  (6  B.  &  C,  403),  is  also  abrongly  in  favour  of 
oar  contention.   In  the  course  of  the  argument 
in  that  case  Bayley,  J.  said  (p.  419-20):  "It  may 
be  Qsefal  that  the  whole  le^  estate  should  re- 
Bnin  in  the  trustees.    Although  there  may  be 
diffiealtiea  as  to  the  execution  of  certain  trusts, 
tboM  diffiealtiea  will  not  be  of  the  same  importance 
M  if  there  was  a  difficulty  aa  to  the  legal  eacate. 
An  int«Taption  in  the  case  of  a  trait  would  not, 
I  apinnheiid,  destroy  or  prevent  a  anbaequent 
bast  firom  arising.   But  the  extiuction  of  a  par- 
tioolar estate  of  coarse  destroy  every  contingent 
iMMinder ;  but  if  the  whole  fee  is  vested  in  the 
trustee  that  will  not  happen.   May  not  the  Tery 
odstence  of  the  difficulty  in  this  oase  raise  an 
argument  to  show  that  the  trustees  took  the 
whole  l^al  fee  ?"   Here  the  devise  to  the  trustees 
is  sufficient  to  give  them  the  fee ;  and  there  being 
no  subsequent  express  words  to  take  it  out  of 
them,  the  ooart  will  not  take  it  out  of  them  when 
the  effect  of  doing  so  would  be  to  destroy  the 
contingent  remainders  expectant  on  the  death  of 
the  wife  if  aha  survivea  her  hoaband.   Oar  view 
of  the  conBtroction  aS  the  will  would  give  effect 
to  aU  the  feeatator'a  inteations,  whilo  the  ooatrary 
view  would  leave  an  intaata^y  in  the  event  of  the 
wife  aurviTixig  her  husband.  Hany  of  the  aubse- 
qoent  powers  and  provisionB  of  the  will  are  in 
mvourof  oar  contention :  the  power  to  "  convey  " 
the  deviaed  property  in  exchange,  and  "  the  in- 
heritanoe  thereof  in  fee  simple,"  the  power  of 
Ineiag,  and  the  power  of  cattii^  timber  are  all 
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in  favour  of  the  tirnateea  having  the  fee :  ( Watton 

V.  Pearson  (2  Ex.  581).    They  also  referred  to 
Backham  r.  Siddall,  1  ITao.  «  G.  607 ; 
Blagravt  v.  Blagravs,  4  £x.  550 ; 
Doe  T.  Bickt,  7  T.  B.  433. 

Joahua  Williams,  Q.C.  and  North  for  the  re- 
spondents.—The  limitations  in  this  will  are  not 
like  those  in  any  of  the  cases  cited  on  the  other 
side,  but  are  more  like  those  in  Doe  v.  Morgan  (3 
T.  Bep.  763),  where  there  waa  a  devise  to  B.  for 
life,  nith  remainder  to  C.  for  ninety-nine  years,  if 
he  should  so  lone  live,  with  remainder  to  the  heirs 
of  the  body  ot|0.  j  the  remainder  to, the  heirs  <»? 
the  body  <A  0.  waa  held  to  be  a  contingent  re- 
mainder, and  to  be  delated  by  G.'a  aarviviM  B., 
there  being  no  preceding  estate  of  Awefaora  to 
support  it.  FesHng  v.  Allen  (12  M.  A  W.  279)  is 
also  a  strong  authority  in  our  favour.  It  is 
quite  clear  that  this  will  waa  drawn  in  such 
a  way  aa  to  confer  legal  estates  on  the  bug- 
cesaive  beneficiaries,  and  but  for  a  mistake  made 
by  the  draftsman  no  one  would  ever  have 
thooght  of  contending  that  the  trustees  took  the 
fee.  Afl  for  the  argument  that  the  trustees 
should  be  held  to  have  the  fee  in  order  to  prevent 
the  testator's  intention  from  being  destroyed,  it  is 
disposed  of  by  Barker  v.  Qreenwood  (4  M.  &  W. 
431),  where  Parke,  B.  said  that  no  case  had  been 
shown  "  in  which  the  courts  have  oocstrued  per- 
sona to  be  trusteoB  for  the  purpose  of  [neaemtkg 
contiagent  Temaindna,  in  the  abaenoe  of  an^ 
worda  Dv  which  the  teatatw  haa  expreaaed  that  it 
waa  with  that  intentionhe^pointeathem."  In  the 
recent  case  of  Brackenburg  v.  Qibbons  (L.  Rep.  2 
Ch.  Dir.  417)  Hall,  Y.O,  foUowed  the  old  feudal  . 
rule  as  to  contingent  remaindera  in  spite  of  the 
bardahi;)  it  produced  in  that  oase.  As  for  the 
powers  in  this  will,  they  do  not  eupport  the  ap- 
pellant's contention.  The  power  of  sale  particu- 
larly is  framed  in  such  a  way  as  to  show  dearly 
that  the  trustees  were  not  intended  to  take  tra 
fee.   They  ^so  referred  to 

Kmrick  r.  Beaiuelerk,  3  B  A  P.  175 ; 

Heardson  v.  WUliamstm,  1  Keen,  3S ; 

Venables  v.  JTorm,  7  T.  B.  342 ; 

Curlica  r.  Pries,  12  Ym.  89 ; 

Bsaumont  v.  Marquis  of  SaUi&ury,  19  Baav.  198 ; 
Lawis  V.  Ami,  S  K.  A;  J.  132 ; 

Cooper  r.  Kynock,  26  L.  T.  Bep.  K.  3, 566 ;  L.  Bep.  7 

c£.398; 
2  WilUanu  Saaud.  p.  11,  b. ; 
2  Jarman  on  Wills,  8rd  edit  p.  29S. 

CoUon,  Q.C.  in  reply. 

Cur.  adv.  vidt. 
Aug.  4. — Jaues,  L.J.,  now  delivered  the  judg- 
ment of  the  court.  After  reading  the  material 
limitations  and  provisions  of  the  will  his  Lord- 
ship continund  :  It  cannot  be  doubted,  and  it  has 
not  even  been  argued  otherwise,  that  the  limita- 
tions, according  to  their  ordinary  natural  construe* 
tion,  are  legal  limitations.   And  it  woatd  be  im- 

{lossible  for  us  to  make  them  equitable  instead  of 
egal  limitations  merely  because  in  the  events 
wnioh  have  happened  the  oontingent  remainders 
are  left  without  a  anffiotent  freehold  estate  to  sop- 
port  them.  The  rale  of  law  was,  and,  strange  to 
say,  still  ia,  that  a  oontingent  remainder  ^Is 
ntueaa  there  be  a  preceding  freehold  eatate  con- 
tinuing to  exist  up  to  the  happening  of  the  oon- 
tingency  on  which  the  remainder  is  to  vest.  Con< 
tingent  remainders  have  been  protected  against 
the  destruction  of  the  preceding  particular  estate, 
but  have  been  still  left  to  die  with  tlurdrath  of  t 
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"sncfa  estate  throagh  an  inherent  defect  in  their 
original  constitution.    That  is  the  rale  of  law, 
and  we  cannot  help  ib.    We  cannot  alter  the  con- 
struction of  the  instmment  to  avoid  or  evade  that 
rule.  We  mnst  constroe  the  words  jnst  as  if  there 
were  no  such  rule  of  law,  and  then,  havinff  thus 
ascertained  the  construction,  apply  the  rales  of 
law  to  the  instnimeat  bo  construed.   I  have  said 
that  if  the  devise,  the  series     limitatiMis  I  have 
read,  stood  alone,  no  lawyer  could  doubt  that  these 
limitations  were  limitations  of'  lemi  estates,  or 
would  snppose  that  it  was  intended  oy  the  instru- 
ment that  the  trustees  shonid  have  no  term  of 
years,  should  have  no  estate  pur  cmtre  vie  to  snp- 
port  the  contingent  remainders,  but  should  have 
the  entire  legal  fee  in  them.    Bub  it  was  oon- 
tended,  and  trul^.  that,  notwithstandiog  these 
apparently  clear  mdicatioos  of  intention  that  the 
successive  beneficial  devisees  should  have  the 
legal  estate  in  them,  the  rest  of  the  will  might 
still  ubow  so  dearly  a  contrary  intention  that  the 
fee  should  be  in  the  trustees,  that  there  were  pur- 
poses to  be  effected,  trusts  to  be  executed,  duties 
to  be  performed  so  requiring  them  to  have  the 
fee,  that  we  should  reject  the  formal  limitations 
as  the  mere  blundenog  of  the  draftsman,  just 
as  if  they  were,  as  they  often  are.  found  in  the 
wills  a£  testators  who  had  themselTes  nothing 
but  an  equitable  estate  or   a  loi^  term  ot 
^ears  to  deal  inHb.   The  indications  at  waeh 
intention  are,  it  is  said,  to  be  found  in  the 
subsequent  powers  and  provisions  of  the  will. 
The  material  sabseqoent  powers  and  provisitms 
are  those  providinff  for  sale  and  re-pnrohase, 
and  for  catting  timber.    The  first,  so  far  trom 
showing  any   anoh    intention,    is,    in  truth, 
pregnant  with  evidence  to  the  contrary.   The  sale 
18  not  to  be  made  by  a  oonv^aooe  out  of  the  legal 
fee  in  the  trustees,  but  by  revoking  the  old  nsea, 
and  limiting  new  uses  to  effect  the  sale  in  terms 
the  same  as  the  ordinary  machinery  of  a  similar 
settlement  by  deed.   And  the  new  estates  to  be 
purchased  are  to  be  taken  by  a  oonvniuiDe  to  the 
•existing  uses,  and  a  oonveyuioe  would  natamlly, 
and  as  a  matter  of  ooorse,  Hmit  the  estate  to 
releaseesto  uses,  traneoribing  the  veiy  words  of 
the  will  from  the  power.   The  leanng  power  is  the 
ordinary  leasing  power  which  is  found  generally 
in  settlements  and  wills,  and  no  more  requires 
that  there  should  be  the  fee  in  the  donee  of  the 
power  than  the  leasing  power  to  a  tenant  for  life 
enlarges  his  estate  to  a  fee.    The  lease  would 
take    effect    to  all    intents    and  purposes 
legally  and  equitably  under  the  power,  as  a 
mere  power,  as  fully  as  if  it  were  derived 
from  a  fee   simple   in  the    persons  leasing. 
The  power  of  catting  and  selling  timber,  again, 
would  not  be  in  the  slightest  degree  embarraased 
or  prejudiced  by  the  want  of  an  estate  iu  the  ptnr- 
sons  enroisiDg  it.   Its  legal  operalnon  would  be 
just  Ihe  flome  as  tiut  of  a  power  to  executors  (not 
beiiig  devisees  of  the  realty)  to  cut  and  sell  tamber 
in  aid  of  the  personal  estate.  The  power  to  sdl 
timber,  which  is  part  of  the  land,  certainly  no 
more  requires  a  fee  simple  estate,  or  any  othw 
estate,  tmui  the  power  to  sell  the  land  with  the 
timber  on  it,  which  power  has  already  been  dealt 
with.   The  truth  is  that  these  indications  of  an 
intention  to  leave  the  fee  simple  in  the  devisees  to 
uses,  are  so  slight  and  shadowy  that  no  one  would 
have  dreamt  of  finding  suoh  intention  in  them  if 
they  had  not  be«i  found  in  the  same  instrument 
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with  a  blundering,  inaccnrate,  and  insnfficienb 
limitation  to  preserve  the  contingent  remainders. 
But  I  repeat  that  we  must  constme  these  parts  of 
the  will  as  we  were  obliged  to  construe  the 
limitations  themselves,  just  as  if  the  limitation  to 
preserve  bad  been  ample  and  sufficient,  just  as  if 
no  such  limitation  were  by  the  rules  ^  law  neoes- 
sary.   Considerable  stress  was  laid  in  the  argu- 
ment on  two  cAses :  Doe  v.  WiUan  (2  B.  &  A. »}; 
and  Bouston  t.  Hughea  (6  B.  &  0. 420),  in  wbidi 
Bayley,  J.,  oonsiderM  that  the  want  <tf  any  estate 
to  preserve  the  contingent  limitations  afforded  «n 
argument  that  the  fee  was  intended  to  rennin  in 
the  trastees.    It  is  not  necessary  to  ioqain 
whether  those  dieta  will  bear  examination,  whether 
instead  of  making  the  legal  oonseqnenoes  d^Mnd 
on  the  construction  they  are  not  maJcing  the  con- 
struction depend  on   the  legal  consequences. 
Nobody  intends  that  the  coucingent  remainders 
devised  by  his  will  should  fail,  and  it  is  by  a  mk 
of  law,  independmt  of  and  paramount  to  his 
intentions,  thiat  they  do  in  the  result  fail.   It  ii 
unnecessary  to  enter  upon  that  inquiry,  for  it  is 
impossible  to  apply  those  diefa  to  this  case.   In  the 
absence  of  anv  contrary  or  incMisistent  intentioni 
expressed  in  tne  instnunentk  it  may  be  oonveniat 
to  hold  that  if  there  ttre  wtvds  sufficient  to  giTs 
the  fee  to  the  devisees  in  trust,  the  same  shall  be 
held  to  remain  in  them  if  thwe  be  any  intratioa 
in  the  will  which  would  be  better  served  by  its 
BO  remaining.   But  here  the  express  limitatim  of 
the  term  o£  years,  and  of  the  estate  to  presem 
contingent  remaindOTS  is  absolutely  incoosistaut 
with  an  intention  that  the  fee  shoold  remain  in 
them,  so  that  there  should  be  no  suoh  term  and 
no  such  estate  over  to  oome  into  existence.  It 
is  said,  indeed,  that  Lord  Cottenham,  in  RiiekKam 
V.  8idda3i  (1  Ifac.  &  O.  607),  held  that  a  hmita- 
tion  oE  a  term  to  trustees  in  the  particular  will 
before  him  did  not  prevent  the  trustees  from 
having  the  legal  estate  in  fee.    But  in  that  esse 
the  legal  estate  had  been  in  the  plainest  wads 
limited  to  them  in  fbe;  aiullia  pntit  ezi»eBsIyon 
the  gronnd  that  there  were  two  plainly  ucon> 
sistent  devises,  and  he  diose  the  first   To  ^)(^ 
that  case,  or  the  dtota  of  BaylOT,  3.,  to  ^  esse 
before  ns,  we  should  have  to  hold  geneiiUy  thst 
wherever  there  is  a  devise  to  a  man  and  his  heirs 
to  uses,  and  there  is  in  tiie  will  a  contingent  r^ 
mainder  nnproteoted,  the  \eig^  fee  remains  in 
him,  making  every  limitation  ecjuitable,  in  order 
to  give  protection  to  such  remainder.   We  ooold 
no*-,  and  would  not  so  hold,  if  we  thought  the  rales 
of  law  as  to  particular  estates  and  oontingent  re- 
mainders reasonable  and  benefleial ;  and  BokMg 
as  the  Legislature  retains  them  we  are  boimd  to 
act  as  if  they  were  moet  reaaonable  and  benefiasL 
We  could  not  so  hold  without  expressly  orermUng 
the  case  of  Fatting  v.  AUea  (12  M.  A  W.  » 
Hare  573),  in  whioh  the  point  was  appBrastly 
thought  unarguable  by  mMt  <tf  the  oooiisbI  en* 
gagmi,  in  which  it  was  argnd  1^  one  connsd  and 
was  put  aside  aa  not  worthy  of  eerions  conndsnr 
tion  by  the  jiKlgn  at  common  law  and  in  eqoity ; 
andtos  case  of  fVifrnj^  t.  AXLen  has,  from  ^tuae 
it  was  pronounoed,  bem  regarded  as  one  (rf  tbs 
leading  anthoriUes  in  real  prtqmty  law.  W«  must, 
therefore,  affirm  the  judgment  m  the  MsBter  ot 
the  Bolls. 

Appeal  aasortUnglu  dimtUtad  toiA  cMf*. 
Solicitors :  For  the  appellant,  Or«yory,  B&uhH^^ 
and  BawU ;  tor  the  respondent)^^.  WymM' 
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Nov.  8  an(i25. 
(Before  Jasebs,  L.J.,  and  Baooalut  and  Bram- 
WELL,  JJ.A.) 

HfEvBOPEANGEBTRALBAiLTAT  CoMXXirs ;  Ex parte 

Oriental  Fihavcial  CoBPO&ATlos.(a) 
Company-— TTtntittMr-up — TrQaf  of  debt — Debenfurea 

—Mortgage — Judgmmi—Intereat — ^1  ^  2  Vict. 

cIlO. 

The  Oriental  Finanetal  OorportUion  held  dehenturea 
of  a  company  hearing  interest  at  61.  per  cent., 
and  charged  on  the  property  of  the  company. 
The  corporation  obtained  a  jxidgment  for  the 
principal,  infereet,  and  coats  under  the  Ju  dgmeni 
Act  (1  Sf  2  Vict.  c.  110) ;  (he  judgment  debt  bore 
interest  at  4il.  per  cent.  The  Ug^uidalor  of  the 
corporation  was  allowed  to  prove  m  the  winding- 
m  of  the  company  for  the  amount  of  thejvdgmenl 
aebtt  and  41.  per  cent,  interest.  The  debenture 
debit  vjith  interest  at  62.  per  cent,  would  have 
amounted  to  more,  and  it  was  sought  to  raise  the 
proof  to  the  MgJier  aum. 

Sdd  {affirming  the  decision  of  Bacon,  Y.O.),  that 
Btere  was  no  other  debt  or  omigation  between  the 
peirtiea  (kan  that  which  had  been  eonverted  into 
a  judgment,  and  &ai  ike  farther  daimfor  addi- 
iii/nal  interest  must  be  dissUloioed. 

Tbh  was  an  appeal  from  a  decision  of  Bacon,  Y.C., 
Ta  Oct.  I8M  the  Earopean  Central  Bailway 
Compuiy  iBsoed  to  Mr.  H.  A.  Holden  twenty 
debentures  for  lOOOZ.  each,  in  part  payment  of  the 
contract  price  oE  certain  works  wiiiw  he  was  to 
execute  tor  them.  The  debentnrea  were  in  the 
loQowing  form  : 

Hw  Enropean  Central  BaQway  Compaay  (Limited). 
DebentnrM  for  lOOOt.  Period  one  year.  Know  all  men 
bw  these  present*  that  we,  tbe  Enropean  Central  Sailwaj 
OompanT  (Limited)  in  consideration  of  the  enm  of  lOOOI., 
emia^  by  ns  to  Howard  Ashtoa  Holden,  of  Cannon 
Hooae,  Qaeen-atreet,  in  the  city  of  London,  contraotor 
lor  public  worki,  do  hereby  bind  onraelTe*,  oor  saooes- 
lon  and  aasipu,  to  pi^  to  the  aald  Howard  Aabton 
Holden,  Ub  exeoators,  adminietraton,  or  aaeigna  in 
hooHcax,  the  nid  mm  of  lOOOI.,  together  with  intereetfor 
11k  Hune  at  tiie  rate  of  61.  for  every  lOOL  by  the  year,  the 
friiMi^pi^  mm  to  be  paid  on  the  11th  da^  of  Dot.  1865, 
aad  the  intazeet  to  be  payable  in  the  mean  time  h^-yearly 
atthe  Mreral  dates  expteteed  in  the  faiterest  warrants 
heranBto  annexed,  nntil  the  repayment  thereof;  and, 
flDV  farther  eeonrinff  payment .  of  snoh  prindpal  and 
iatHMt  moneye,  we,  tbe  uddoompany,  hereoToha^fe  the 
■id  lailway  and  ondertakinar,  and  the  works,  land,  and 
h— dHaments  of  the  said  company,  and  all  the  capital, 
aatato,  right,  title,  and  interest  of  the  oompany  therein, 
with  the  payment  to  the  aaid  Howard  Ashton  Holden, 
Us  axaeators,  administrators,  or  assigns,  of  snoh  ptiiu 
agad  mm  of  lOOOI.  and  interest. 

In  Hot.  1864,  Holden  assigned  these  deben- 
tures to  the  Oriental  Financaal  Corporation.  The 
ddientares  were  not  paid  at  maturity^  and  the 
Oriental  Financial  Corporation  commenced  an 
aetaon  against  the  European  Central  Kailway 
Company  npon  them ;  and  on  the  25th  Not. 
1865,  they  recovered  iedgment  for  20,6361.  8s.  4d. 
principal,  intercfit,  damages,  and  coats  ;  and  this 
judgment  was  entered  up  on  the  18th  Dec.  1865. 
On  the  20tli  Jan.  1868,  the  Earopean  Central 
BaOway  Company  was  ordered  to  be  wound  up. 
Hie  Oriental  Financial  Corporation  also  wont 
into  liquidation.  The  liquidators  of  the  Oriental 
Corporationwere  admitted  to  prove  in  the  winding- 
up  of  tbe  Saropean  Company  for  tbe  amount  of 
the  iadgment  debt,  and  for  17671.  18s.  Gd.  interest 
thereoD  at  4  per  cent,  per  annum  down  to  the  20th 
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Jan.  1868.  They  claimed  to  be  entitled  also  to- 
prove  for  861Z.  10«.  9d.,  the  amount  of  additional 
interest  at  2  per  cent,  per  annum  on  20,000i.  fron* 
the  25th  Nov.  1865,  to  the  20th  Jan.  1868.  The- 
Vice-Chancellor  having  refused  to  admit  thia 
claim,  tbe  liquidator]  of  tbe  Oriental  Financial 
Corporation  api>ealed. 

Sect  17  of  the  Judgment  Act  (1  &  2  Yict.  o. 
116),  provides  that  "  every  judgment  debt  shall 
carry  lutereat  at  tbe  rate  of  4  per  cent,  per  annum 
from  the  time  of  enteriug  up  tbe  judgment  until 
tbe  same  shall  be  Eatiafied,  and  such  interest  may 
be  levied  ander  a  writ  of  execution  on  such  jadg- 
ment." 

Kay,  Q  C.  and  Jason  Smith,  for  tbe  appellants, 
contended  that,  an  before  the  Judgment  Act,  the- 
courts  allowed,  in  a  separate  action,  the  subse- 
quent interest  on  interest-bearing  debts  to  be 
recovered  by  way  of  damages,  so  now  tbe  addi- 
tional interest  might  be  recovered.  On  this  point 
they  relied  npou  the  nnreported  case  o(Sughe$* 
claim,  re  Jgrusulturiai  Cattle  Inemrance  Company^ 
which  came  before  the  Lords  Justices  in  Jan.  1872, 
and  the  facta  of  which  were  these:  Hughes,  in 
1859,  brought  an  action  against  the  company  to 
recover  the  sum  of  SOOOI.  and  interest  at  6  per 
cent.,  the  payment  of  which  was  secured  to  him 
by  a  promissory  note  of  the  company.  In  I860,, 
however,  it  was  arranged  that  tbo  loan  of  300Z. 
should  be  continued  for  a  period  of  about  two- 
years,  and  that  the  company  should  withdraw  their 
pleas  in  the  action,  and  allow  Hughes  to  recover 
judgment  at  once,  but  that  tbe  judgment  should 
not  be  registered  or  tbe  3Q00Z.  called  in  unless  de- 
fault was  made  in  tbe  piiyment  of  interest.  At 
the  making  of  this  arrangement  no  mention  was 
made  as  to  tbe  rate  of  interest,  but  one  of  the- 
directors  of  the  company  and  Hughes'  solicitor 
made  affidavits,  in  which  they  stated  in  effect 
that  it  was  fully  understood  that  the  loan  was  to 
he  continued  on  the  same  terms  as  if  the  action 
had  not  been  commenced,  excepting  that  as  a 
collateral  security  Hughes  should  be  placed  in  & 
position  to  sisn  judgment.  In  pursuance  of  this 
arruigement  Hughes  recovered  judgment  against- 
tbe  company  on  the  17tli  April  1861,  for  the  sum 
of  3o37Z.  10s.  lid.,  and  in  the  winding-up  of  the 
company  he  claimed  to  prove  for  that  sum  with 
interest  at  the  rate  of  6jper  cent,  from  that  date. 
Tbe  then  Master  of  tbe  Kolls,  Lord  Romilly,  only 
allowed  interest  at  the  rate  of  4  per  cent. ;  but  on 
appeal  by  Hughes,  it  was  held  by  tbe  Lords 
Justices  that  he  was  entitled  to  6  per  cent,  interest 
on  3000Z.  from  thedateof  the  judgment  nntil  pay- 
ment of  the  debt.  Thc^  also  submitted  that  as 
mortgagees  the  Oriental  Corporation  might  purane 
all  their  remedies,  and  were  entitled  to  a  charge 
On  the  property  for  tho  additional  interest.  They 
cited: 

Salt  V.  Donsgall,  LI.  &  G.  temp.  Sngd.  82 ; 
Morgan  v.  Eoam,  3  CL  &  F.  159. 

Sir  n,  Jackson,  Q.C.  and  Bardewell  for  the  re- 
Bpondentfi,  contended  that  Hughes'  claim  was  dis- 
tinguishable from  the  present,  because  here  the 
judjjment  recovered  by  the  appellants  was  a  bos- 
tile  judgment.  They  further  submitted  that  when 
the  appellants  recovered  judgmfint  they  elected  to 
abandon  the  secarity  of  the  covenant  to  pay  Prin- 
cipal and  interest  for  which  tbe  security  of  the 
judgment  had  now  been  substituted. 

Jason  Smith  in  reply.  Car.  adv.  vult,  t 
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Nov.  25.— BaiMWELL,  J.A.,  delivered  Ibe  judg- 
nient  of  the  Coart. — "We  are  of  opinion  that  the 
order  of  the  Tioe-Chanoellor  is  right,  and  should 
be  affirmed.  All  that  the  company  undertook  by 
each  debenture  to  pay  was  the  principal  of  lOOol 
and  the  sam  of  601.  interest  in  two  half-yearly 
uiatalmeBts.  There  was  no  fresh  contract,  evi- 
denced by  the  foriieanuice  of  the  eredit<H«  or  in 
any  other  way,  for  the  repayment  of  sny  fbrtiwr 
intereet.  In  that  state  of  thing  the  creditors 
broDght  their  action ;  and,  on  the  25th  Nov.  1865, 
tbeyrecorered  judgment  on  their  twenty  bonds  for 
20,0001,  and  a  half-year's  interest,  besides  a  small 
sum  for  damages  for  the  detention  pf  the  debt, 
and  their  coBta,  in  all  20,6361.  8t.  4rf.  Prom'  that 
time  forth  that  sum,  by  virtue  of  the  Judgment 
Aot,  carried  interest  at  the  rate  of  4  per  cent, 
per  annum.  From  that  time  that  sum  was  the 
sole  debt  due  from  the  obligors,  the  company,  to 
the  appellauts.  They  were  entitled  to  enforce 
payment  of  the  sam,  with  4  per  cent,  interest, 
execution,  and  th^  conid  enforoe  notbinof  more. 
There  was  no  process  1^  which  they  cauTd  have 
got  more  than  tbat  snm  with  interest  at  foiir  per 
cent. ;  that  was  the  sole  debt  between  the  parties. 
It  has  been  contended  that  the  appelknts  are 
entitled  to  something  different  by  virtue  of  that 
clanee  in  the  debentnrea  which  charged  the  rait- 
way  imd  pndertaking.  It  may  very  well  be  that 
if  the  action  had  not  been  brought,  the  holders  of 
those  debentures  wonld  have  been  entitled  to 
rove  for  interest  at  6  per  cent.,  or,  at  any  rate, 
per  cent.,  by  way  of  damages.  A  jnry  would 
practically  have  bad  to  give  damages  in  the  shape 
of  iuterest  at  the  rate  of  at  least  5  per  cent.  But 
althongh  they  have  got  the  judgment,  they  still 
claim,  b^  virtue  of  their  charge  to  be  entitled  to 
the  additional  interest  of  2  per  cent.  It  seems 
to  ns  only  neeesnry  to  state  the  facts  in  order  to 
show  that  the  appellants  cannot  now  have  ^t 
right,  for  in  terms  the  charge  created  by  the  de- 
bentnre  extends  only  to  the  10001.*  and  the  AOZ. 
interest.  It  cannot  bo  a  charge  for  more  than 
what  is  doe.  It  is  sud  that  there  is  a  hardship 
because  the  appellants  are  worse  off  by  rea- 
son of  their  dtugence  in  bringing  their  action. 
Bat  they  were  not  compelled  to  bring  their  action ; 
they  did  bo  in  order  to  obtain  the  benefit  of  execn- 
tion.  There  ia  not,  therefore,  any  hardship  in- 
flicted on  them  by  the  law.  If  there  were,  we 
might  think  that  the  law  sbonid  be  altered,  as  it 
ought  not  to  be  partial  in  its  operation.  There 
was  a  case  cited  in  argument  in  which  a  Mr. 
Hnghes  had  6  per  cent,  allowed  him  on  ajndg- 
ment  debt ;  bnt  looking  into  the  facts  of  that  case, 
it  appears  to  have  been  understood  between  the 
parties  that  the  stipulated  interest  at  6  per  cent, 
should  be  continued.  Therefore  there  was  in 
fact  a  special  agreement,  which  distinguishes  it 
from  this  case,  i;i  which  there  was  none.  There 
is  here  no  other  agreemmt  between  the  parties 
than  that  which  has  been  converted  into  a  judg- 
ment ;  there  is  no  other  debt  or  obligation  he 
tween  them.  The  judgment  of  the  Vice-Gban* 
collor  was  therefore  right,  and  it  must  be  affirmed 
with  costs. 

Solicitors :  Former  and  Bo&iiu,  11,  Pancras-Iane, 
City;  8.  J.  &ohin$o%  Gresham  Boose,  Old 
Srmd-atreet. 
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SITTINGS  AT  WESTMINSTKa 
ThwradAy^  /un*  22. 
HOVBS  H.  Fuu.{a) 
23  Ftef.  c  27  «.  ^Btfretktaeni  ftousa— "  Snkr- 

taiameni^*  tohat  it. 
The  appdUuU  fcepf  a  ahop  eoiuUting  of  one  room 
only,  open  in  fronit  and  usiihout  any  ltd*. 
Pvnont  *oere  in  the  hahit  of  freqtieniing  theih^ 
for  the  purpose  of  obtaining  lemotuxde  and  ginger 
heer,  whieJi  they  aimply  drank  at  the  eouaUr  mti 
taent  away. 

The  ehop  was  Jc^pt  open  until  two  or  three  o'doti 
t»  the  morning.  Tlie  appeJlani  had  no  lieem 
to  keep  a  refreshment  house. 

H€ld(a^rmitHf  the  decision  af  the  Divieional  Cotai 
for  Appeals  from  inferior  courts,  diss.  ^irjt^oUojr, 
J,A.),  that  this  teat  a  shop  kept  open  for  "  pMie 
refreshment,  retort,  ana  enteriainttteat,^  ani 
iJierefore  a  licence  within  b.  6  of  23  Viet.  c.  27, 
wae  required. 

Appeal  from  a  decision  of  Hib  Dirisionil  Court 

for  Appeals  from  lufenor  Courts. 
The  appellant  was  oonviotad  (on  a  mmuiau 

taken  out      the  respondent,  an  officer  of  exose) 

before  one  of  the  magtstrates  of  the  police  coartB 

of  the  metropolis,  for  keeping  a  refreshment  faoaie 

without  having  a  licence  for  the  ni»  of  beer,  cider. 

wine,  or  spirits,  as  required  by  8.6  23A24Tlet. 

c.  27. 

The  Divisional  Court  of  Appeal  (Grove  aad 
Field,  JJ.,  Cleasbj,  B.,  dissenting)  affirmed  the 
conviction,  and  tm  appellant  appealed  from  (hit 

decision. 

The  case  in  the  court  hdow  is  fully  r«Mitcd 
(33  L.  T.  Rep.  N.  S.  818). 

The  facts  snffloiently  appear  from  the  heed  note 
to  this  report. 

M'Intyre,  Q.C.,  and  J.  Tftompson,  for  the  sppel- 
laot.— Selling  ginger'beer  over  the  counter  is  uofe 
keeping  a  r^rosbmenb  room  within  the  Act.  Ea< 
tertatument  must  mean  something  more  thin  r^ 
freshment  or  resort.  It  cannot  apply  where  Uie 
customers  take  their  refreshment  standing  sad 
go  away.  In  Muir  v.  Keay  (L.  Bep.  10  Q.  B.  SHU 
the  premises  were  held  on  appeal  from  the  nufp* 
strates  to  be  a  refreshmeut  house,  but  there  the 
defenduits*  honse  was  found  open  during  the 
night,  and  seventeen  females  uid  twenty  mea 
were  there,  and  were  being  supplied  with  ctgsi^ 
coffee,  and  ginger  beer.  [Mbllisb,  L.J.— The 
words  "  public  resort "  are  perhaps  meant  to  ex- 
clude clubs,  where  only  certain  peivons  snd  not 
the  public  have  the  right  of  admission.]  In  Tef- 
lor  V.  Oram.  (1  H.  <fc  C.  370),  the  defradaDto  kept 
a  dancing  saloon,  and  the  room  where  the  dete- 
dants  were  found  sdling  beer  opened  into  the 
dancing  room.  There  the  magistnues  held  thst 
it  was  not  a  refreshment  house  within  seat.  6  (ak* 
sup.)  on  the  ground  that  entertainmant  umsbs 
something  more  than  mere  refirethment*  end  bit 
decision  was  upheld. 

0.  Bowen,  for  the  reaDondenta.— TUa  ewedow 
not  differ  from  Jfutr  v.  Keay  (itfti  tttp.).  The  worf 
**  entertainment "  has  a  donble  meaning.  It  mejT 
mean  refreshment  only,  bnt  the  facta  hen  ahoir 
something  more  than  mere  refreshmeot 

IPIrUyre,  Q.C.,  did  not  reply. 

Jaues,  L.J.— I  think  on  the  whole  that  the 
judgment  of  the  majority  of  the  court  below  moA 
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be  affirmed.  It  is  very  difficnlt  to  appl^  a  mean- 
ing to  the  word  "entertainment"  which  woald 
not  extend  to  this  case.  lu  tbifi  shop  the  public 
are  recoired  and  sheltered  and  refreshed,  and  I 
cannot  mjsetf  pat  any  meaning  upon  the  word 
"oitertMumaQt"  which  would  notinclade  those 
facts. 

Hkuisb,  L. X— I  am  of  the  same  opinion.  The 
whtde  question  arises  upon  the  effect  to  be  given 
to  the  addition  of  the  word  "entertainment." 
The  main  object  of  the  Act  is  to  d«U  with  refresh* 
ment  hoases,  in  whioh  refreshments  are  sold 
whidi  are  to  be  consumed  upon  the  premises. 
In  sect.  6,  requiring  licences  to  be  taken  out  hy 
all  hoDses,  rooms,  shops,  or  buildings,  no  doubt 
the  words  "  resort  and  entertainment  *'  are  added 
to  the  word  "  refreshment ;"  .but  I  do  not  tbinlc 
it  necessary  to  hold  that  "  entertainment  "  must 
necessarily  be  something  entirely  distinct  from 
"refteshment."  I  tbink  the  word  "entertain- 
ment," as  far  as  it  has  any  meaning,  qualiKes  the 
BMHiing  of  the  word  "refreshment."  because 
"  entertunment "  baa  a  plun  and  natural  meaning, 
and  it  inclades  the  reoeiving  at  a  person  and  pro- 
viding him  with  drink  and  food  of  an  agreeable 
Batare.  If  you  receiTO  a  man  into  your  houM  and 
jpn  him  drink  and  food  of  an  agreeable  nature 
yoQ  entertain  him ;  and  I  do  not  think  a  man  is 
less  entertained  becanae  he  is  not  asked  to  sit 
down  while  he  takes  his  refreshment.  It  appears 
to  me,  therefore,  the  word  "  entertain "  so  far 
((ludifies  the  word  "refreshment"  that  it  luust 
be  sach  a  kind  of  "  refreshment "  as  partakes  of 
the  diaracter  of  "  entertainmtsnt."  Mr.  U*Xntyre 
referred  to  the  case  of  a  chemist's  shop— that 
would  be  an  instance  of  what  probably  would  not 
be  "  entertainment."  The  refreshment  must  be 
such  a  re&eshment  as  you  wonld  call  entertain- 
ment. I  think  that  persons  who  are  snpplied 
with  ginger  beer,  there  being  at  any  rate  enough 
accommodation  fhmished  to  the  persons  drinking 
tbe  ginfi^r  beer  to  provide  them  with  the  means  of 
drinking  it  comfortably,  are  entertained.  There- 
fore in  my  opinion  the  jadgment  of  the  court  below 
ooght  to  bo  affirmed. 

B&MALLA.T,  JA. — I  am  unable  to  take  the  same 
iiew<tf  the  case  as  tbe  Lords  Justices,  It  appears 
to  me  that  refreshments  supplied  in  the  way  in 
which  th^  are  found  to  have  been  supplied  in  the 
ipedal  case  are  not  within  these  words  of  the  Act, 
"hoDses,  rooms,  shops,  or  buildings  kept  open  for 

fablio  refreshment,  resort,  and  entertainment." 
rely  upon  the  precise  words  used  by  tbe  Q^^s- 
trate  by  whom  this  case  was  settled — viz.,  "  That 
ike  appellant's  shop  consisted  only  of  one  room, 
only  open  in  front,  without  seats  of  any  kind." 
Tbo  persona  who  frequented  the  shop  simply 
dnuk  their  ginger  beer  or  lemonade  at  tbe 
counter  and  went  away.  I  think  the  correct  view 
of  the  construction  of  this  Act  was  taken  by  Mr. 
Just'ce  Lnsh  in  the  case  of  Muir  y.  Keay,  to 
which  reference  has  been  made,  viz.,  that  there 
matt  be  aomethm^  added  towards  the  comfort  of 
the  pemona  resorting  to  the  honse,  shop,  or  room, 
m  which  the  refreshments  are  supplied.  For 
instance,  a  room  fitted  up  with  little  round  tables 
might  satisfy  that  word  "entertainment."  Of 
ooorse  I  do  not  mean  to  say  it  is  necessary  to 
have  cbairn  and  tables  to  satiny  tbe  word  "  enter- 
tainment ; "  but  it  appears  to  me  that  there  ransfc 
he  something  beyond  the  mere  fact  of  selling 
the  ginger  beer  at  the  counter,  and  tbe  persons 
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drinking  it  and  going  away.  Asimilarview  seems 
to  have  been  taken  by  Mr.  Justice  Blackburn,  wbo 
seems  to  take  the  view  that  some  effect  must  be 
given  to  the  word  *'  entertaiumeot."  He  says, 
"  It-is  the  correlative  of  resort— the  reception  and 
accommodation  of  the  public  wbo  resort  to  the 
plaoe  in  qaestion."  What  meaning  he  would  give 
to  the  word  "  reception  "  doea  not  clearly  appear, 
except  from  the  facta  which  exiated  in  that  case  of 
3fatr  T.  Keay ;  in  that  case  yoa  hare  thia  distinofe 
foot  found,  not  only  that  cigars,  and  ginger  beer, 
and  lemonade  were  oonsnmed  on  the  premises, 
but  that  at  one  time  seventeen  females  and 
twenty  males  were  foand  together  in  tbe  room, 
that  is  to  say,  they  were  resorcing  tber>.  I  enter- 
tain some  doubt  whether  the  mere  going  to  this 
shop  to  take  ginger  beer  at  tbe  counter,  and  then 
goin^  straight  away  was  a  resorting  to  the  plaoe 
witbm  the  meaning  of  the  Act  of  Fiirliament.  I 
think  what  is  pointed  oat  by  the  Act  is  something 
more  than  the  purchaso  of  the  article,  and  the 
consumption  of  the  article  at  tbe  counter.  That  ia 
the  view  I  ttUce  of  this  case ;  and  having  r^^rd  to 
the  particular  wronmstanoea  of  the  case,  it  appean 
to  me  that  the  conviction  was  wrong. 

QuAiN,  J. — I  am  of  opinion  that  the  judgment 
of  the  court  below  ougnt  to  be  affirmed  in  tbia 
case.  It  strikes  me  that  thia  shop  is  a  shop  kept 
open  for  "  pnblio  refrMhmont.  resort,  and*  enter- 
tainment '*  within  the  meaning  of  the  Act  of  Par- 
liament, lb  is  admitted  that  it  is  kept  open  for 
rerreahmenc,  and  I  do  not  share  the  doubts  of  Sir 
Hiohard  Baggallay,  about  whether  it  is  kept  open 
for  resort.  It  is  kept  open  for  the  pubfic  gene- 
rally who  may  choose  to  resort  to  it  as  they  did  in 
this  parbicalar  case.  "Entertainment"  includea 
refreshments,  and  may  be  something  more.  Z 
cannot  have  any  doubt  that  the  object  of  this  Act 
of  Parliament  is  to  include  refreshment  rooms ; 
and  it  seems  to  me  that  a  man  who  is  refreshed  is 
entertained  at  the  same  time  that  he  is  refreshed. 
He  may  be  entertained  without  refreshment,  but  I 
do  not  think  he  can  be  refreshed  without  being 
entertained.  It  appears  to  me  that  tbe  case 
oomes  within  the  tmns  of  the  Act  of  Parliament, 
and  a  honse  of  thia  kind  kept  open  till  three  o*clock 
in  the  mcMnung  ia  within  the  miaohief  pointed  oat 
by  the  atatnte ;  and  therefrae  I  think  the  judg- 
ment of  the  court  below  ia  right 

Judgrnent  hnlov}  affirmed.  * 

Solicitors  for  appellant,  Sieklin  and  Wii$hington. 
Solicitor  for  respondent,  Tlie  Solicitor  to  the 
JnZofKl  Bevgnve. 


Wedne$day,  Nov.  8. 
(Before  Melluit,  L.  J.,  Bbbtt  and  Avfhubtt,  JJ.  A) 

Ellis  t.  MxTinoK.  (a) 
Pradiee~(hunterelaim  anting  e^fteriietion  brought 
—Pleading— Bulet  of  Oowt,  Order  XIX.,  rule 
3.  Ordm-  XX.,  rulea  1  aTKl  3,  'Order  XXIX., 
rule  IS. 

A.  counterclaim  founded  on  facta  tohieh  have  arieen 
ainee  the  action  wo*  brought  must  be  pleaded  ae 
go  arising,  so  that  the  plaintiff  may  be  able  to 
eonftiea  the  plea ;  and  if  it  ia  not  so  pleaded  the 
plaintiff  should  take  otU  a  summons  to  strike  it 
otd,  unless  it  be  amended. 

Where  then  is  no  real  question  at  ieeae  bHuieen  a 

(a}  ItoporUd  by  W.  l,prLUOi>,  Etq.,  BurtstW-at-Law.  . 
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plaintiff  and  df/ertdant,  the  Court  of  Appeal  toill, 
m\  an  interlocatory  application^  mafee  tuch  an 
order  aa  xoiU  (2e(erintne  the  rightt  of  the  partiee 
in  the  action. 
Statbhekt  of  claim. — That'the  plaiutiff  and  de- 
fendant, beinf;  jointlv  interented  in  goods  con- 
signed abroad,  agreedfto  send  oat  a  joint  agent  to 
watch  their  interests,  and  to  endeaToar  to  obtain 
payment  for  the  goods ;  that  it  was  farther  agreed 
that  the  defendant  shoald  pay  to  the  plaint^  501. 
amonthtowards  the  expenses  of  the  agent;  thatthe 
defendant,  having  paid  three  monthly  instalments, 
had  then  made  deFanlt.   The  plaintiff  claimed  to 
TCeoTer  a  sum  oflbOl.  for  three  months*  allowance 
to  the  agent  which  the  defendant  had  not  paid. 

The  defendant,  in  his  statement  of  defence, 
delirered  on  March  11,  traversed  all  the  allega- 
tions of  the  statement  of  claim. 

Issne  was  joined,  and  the  cause  was  set  down 
Ibr  trial  on  March  17. 

The  defendant  then  discovered,  by  means  of 
interro^torien,  that  the  agent  had  returned  since 
the  deliyery  of  the  statement  of  defence,  and  had 
paid  to  the  plaintiff  on  account  of  the  goodfl  more 
than  3002.,  he,  therefore,  on  April  1,  having  ob< 
tained  leave  to  amend  his  statement  of  derance, 
t^leged  that  the  plaintiff  had  reedved  snffiment 
money  frmn  the  agent  to  recoup  himadf  the  sum 
fur  which  ho  was  now  saing  the  defendant,  and 
added  a  connter  claim  for  the  amount  of  the  tiiree 
instalments  which  he  bad  prerionaly  pud  to  the 
plaintiff. 

The  pUuntiff  replied  that  he  had  not  before  the 
delivery  of  the  statement  of  defence  on  the  11th 
March  received  any  sum  of  money  from  the 
agent,  as  stated  in  the  amended  defence. 

Ho  rejoinder  was  delivered,  and  the  plaintiff 
obtained  an  order  to  sini  judgment  on  the  defen- 
dant's counter  claim.  This  order  was,  on  a  sam- 
mcMM  by  the  defendant,  set  aside  by  a  jndge  at 
chambers,  but  Coleridge,  G.J.  and  Pollonk,  B., 
Bitting  as  a  Divisional  Court,  rarersed  his  decision 
Knd  restored  the  order. 

The  defendant  appealed(a). 


(a)  Hie  following  Boles  of  Cooit  ware  nhmi  to  on 
the  arguBieiit : 

Order  XIX.,  ntle  3. — A  defendant  is  &n  action  may  set 
off  or  set  up  by  way  of  counter  claim  f^fninst  the  claima 
of  the  plaintiff,  any  right  or  claim,  wfaethn  soeh  set  off 
or  ooonter-claiin  soond  in  damsffes  or  not,  and  saoh  tet> 
off  or  oomiter-claim  shall  have  the  name  effect  as  a  state- 
ment or  claim  in  a  oroes  aotioD.  so  aa  to  enable  the  conrt 
to  ipronounoe  a  final  jadgment  in  the  eane  aotion,  both 
on  the  ori^ol  and  on  theoroes  claim.  Bat  the  oonrt  or 
a  jndfre  may  on  the  application  of  the  plaintiff  before 
trial,  if  in  the  opinion  of  the  court  or  judge  anch  set 
oft  or  ooimter-oltum  cannot  be  oouTeiiientiT  dispoBed  of 
in  the  pending  action,  or  ought  not  to  be  allon  ed,  refnse 
permiasion  to  the  defendant  to  airail  himself  thereof. 

Order  XX.,  rule  1. — Any  ground  of  defence  whioh  has 
arisen  after  action  bxonghtC  but  before  the  defendant  has 
dslinnd  his  statmeat  of  defenoe,  and  before  the  time 
United  for  his  dcrfng  so  has  expired,  may  be  pleaded  by 
the  d^endant  in  hia  statement  of  defence,  either  alone 
or  together  with  other  grounds  of  defenoe.  And  if  after 
a  Btatement  of  defence  has  been  deliTered,  any  gronud 
of  defence  arises  to  any  sot  off  or  oonnter-claim  alleged 
therein  by  the  defendant,  it  may  be  pleaded  by  the 
plantiff  in  his  reply,  either  alone  or  t(^ther  with  any 
other  ground  of  reply. 

2.  Where  any  ground  of  defence  arieea  after  the  defen- 
dant faaa  dclirered  a  statempnt  of  defence,  or  after  the 
time  limited  for  his  doing  no  hne  expired,  the  defendant 
may,  and  where  any  gronnd  of  defenoe  to  any  set  off  or 
oonnter-clairo  arisee  Mter  reply,  or  after  the  time  limited 
t<a  daliTenng  a  reply  has  expired,  Uie  pl^tiit  may 
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WincJi,  for  the  appellant. — The  order  of  th» 
DiTisioiial  Court  wau  wrong,  for  although  tbe 
defendant  had  no  answer  to  the  action  when  he 
first  delivered  bis  statement  of  defence,  yet  cir- 
cumstances occurred  between  that  date  and  tbe 
time  of  his  delivering  his  amended  defence  ud 
counter-claim  which  afforded  an  answer  to  the 
aotion  and  good  grounds  for  counter-claim.  A 
connter-chum  is  really  a  besh  action,  f tg  it 
anonnts  to  a  claim  in  a  cross  action  (Order  XH, 
r.  3)  and  differs  therein  from  a  defenoe  foanded  on 
facts  which  may  have  arisen  since  the  action  wu 
brought  [Bsirt,  J.A.— Sarely  a  countw-clsim 
which  really  amounts  to  a  plea  puts  darrein  en- 
tinuance  should  state  that  it  is  founded  on  butt 
which  have  arisen  since  plea  delivered.]  It  need 
not  do  so  if  it  is  subatantially  the  commencement 
of  a  cross  action.  [Mellish,  L.  J. — If  it  does  not, 
is  not  the  plaintiff  deceived  and  prevented  from 
confessing  the  defence  as  provided  by  Fwm  2, 
Appendix  B.  Pj 

H.  Payne,  for  the  plaintiff.— When  the  stitc- 
ment  of  claim  and  defence  were  delivered  tiie 
defendant  was  admittedly  in  defimlt;  his  eountei^ 
claim  is  framed  so  as  to  :»ppear  to  be  founded  ou 
facts  which  occurred  before  action  hronofat.  Hub 
being  so,  it  is  not  sapported  by  evidence,  tnd 
is  bad.  The  counter-claim  forms  part  of  the- 
amended  defence,  and  most,  therefore,  speak 
from  the  date  of  the  original. defence;  the  events 
on  whioh  the  defendant  relies  did  not  occur  till 
after  the  cause  was  set  down  for  trial,  and  if  it  had 
not  been  thrown  over  the  asnizes  the  plaintiff 
would  have  had  a  verdict  before  they  had  occarred. 
Tbe  defence  and  counter-claim  cannot  be  con- 
sidered to  be  founded  on  the  more  recent  events.  , 
and  so  they  are  misleading  and  form  no  r»l 
derence  to  this  claim.  But  farther,  the  defnndant 
made  defo.nlt  in  not  delivering  a  rejoinder,  so  that  I 
the  plaintiff  is  entitled,  by  Order  a  XIX.,  r.  13  to 
apply  for  judgment.  Any  plea  which  does  not 
state  whether  the  defence  anwe  before  or  aft^r 
action  was,  by  the  Common  Iaw  Procedare  Art 
1352,  8.  68,  deemed  to  he  a  plea  of  matter  arisini; 
before  action,  and  this  role  still  hoids  good  with 
regard  to  pleadincs  under  Order  XX.  5lie  order 
of  the  Divisional  Court  was,  therefore,  right. 

Melush,  L.J.— It  is  clear  that  at  the  time 
of  the  delivery  of  the  original  statement  of 
defenoe,  this  was  an  undefended  action.  8hortly 
before  the  trial,  however,  the  plaintiff  received  a 

within  eight  days  after  aaeh  grouKl  of  defaaee  hasaaMn.  \ 
and  by  leave  ca  the  oout  w  a  judge,  daUver  a  fmthv 
defenoe  ot  further  reply,  as  m  oaas  mag  be,  sittiig 

forth  the  same, 

3.  Whenever  a»  defendant  fat  his  stateflMat  ti  de- 
fence, or  in  any  farther  statement  of  daf e&os  a*  in  tb» 
laat  mle  mentioned,  allies  ai^  ground  of  Mw* 
which  bae  arisen  after  the  commenoement  of  the  aotioa. 
the  nlaintiff  nmy  deliver  a  oonfeesion  at  anch  defM<«. 
which  oonfession  may  be  in  the  form  No.  S  in  Append 
(B)  hereto,  with  encb  variatioDS  as  cdrenmstanoes 
require,  and  he  may  tberonpon  ngn  j  ndgment  for  m 
oosta  up  to  the  time  of  tiie  pleading  of  anoh  defa(*< 
unless  the  court  or  a  jud^  shall,  either  before  or  slur 
the  deliv^  of  anch  oonfession,  otherwise  order. 

Order  XXIX.,  rule  13.— In  any  ease  in  which  inv* 
arise  in  an  aotion  other  than  betwera  plaiotiff  and  dr- 
feudant,  if  any  party  to  any  ouch  ieene  make*  defsnh  is 
delirering  any  pleading,  theopporite  party  may  apply 
the  conrt  er  a  jndgefor  anch  jndgment,ii  aii/,  ■>  npoa 
the  pleadings  he  may  appear  to  be  entitled  to.  And  the 
court  may  order  judgment  to  be  entered  accordia^.  jv  I 
may  make  sncb  other  order  a«  may  he  neeeswy 
plete  justice  between  the  partim^  . 

Digitized  by  VjOOglC 


Eltjs  v.  Munson. 


Dm  38. 1876.] 


THE  LAW  TDCBS, 


[VoL  ZZZT^  N.  s.— 687 


Ct.or  AiF.] 


OHATEEaiOV  AND  WmBSTEK  0,  CaTB. 


[Ct.  ov  Afp. 


«iiin  of  money  to  which  the  defendant  had  an  nn- 
donbted  right,  bo  that  a  good  defence  arose  snb- 
seqneaL  to  the  bringing  of  the  action  and  snbser- 
Tient  to  the  delivery  of  the  statement  of  defence. 
Hie  coanter-olaim  inserted  by  the  defendant  in 
liiE  amended  statement  of  defence  ia  also  founded 
DpoQ  matters  which  arose  by  way  of  defence  jmie 
-aarrein  continuance.  The  defendant  should,  there- 
fore, hare  taken  out  a  snmrnons  for  leave  to  plead 
this  as  a  defence  arising  vuia  darrein  continuanee, 
48  the  plaintiff  oonld  then  have  oonfassed  the 
-drfBDoe,  and  the  action  would  have  been  stayed 
Dpoi  the  {lajiBent  of  oosta.  As  the  defendant's 
««mterK!laim  was  not  pleaded  as  having  arisen 
psit  darrein  continuanee  the  plaintiff  should  have 
ti^en  out  a  Bammons  to  strike  out  the  counter* 
daim,  unless  it  were  so  unended  as  to  make  it 
appear  Uut  the  facto  which  supported  it  had  arisen 
since  the  action  was  brought.  Bat  neither  party 
-adopted  the  proper  ooorse ,  and  consequently  both 
parties  have  put  themselves  in  the  wrong.  The 

r'ntiff  delivered  hia  reply,  and  the  defen- 
t  took  no  notice  of  it,  so  that  a  default  in 
pleading  was  made  by  him,  and  the  plaintiff 
was,  under  rule  13  of  Order  XXIX..  entitled  to 
ago  judgment.  In  form,  therefore,  the  judgment 
mt  r^olarly  signed,  and  the  deepen  of  the 
Dirisioiial  Conit  was  ri^^  But  when,  oa  in  the 
prosenteaBe.the  oonrt  u  enabled  to  see  the  exact 
poiieion  ot  boUi  parties,  ao  that  it  is  olear  what 
the  legal  readlt  oE  a  trial  would  ba;  andwhen, 
moreover,  the  oonrt  ia  abundantly  latisfied  t^afe 
there  is  no  real  queation  to  try,  and  that  the 
parties  are  not  at  issue  upon  anything  save  apon 
a  qoes^on  of  ooats,  I  om  of  opinion  that  the  court 
is  bound  to  give  directions  as  to  what  ought  to  be 
dme,  so  that  it  may  prevent  the  ptuties  from 
proeeediMf  further  and  from  incurring  more  ex- 
pease.  We  cannot  allow  this  plaintiff  and  defen- 
dant to  indulge  in  technicalties  of  pleading  and 
derioea  to  embarrass  each  other;  but  we  must 
make  an  order  which  it  is  dear  is  the  only  order 
that  can  propeiiy  be  made,  and  one  which  will  put 
IB  end  to  this  waste  of  money.  The  plaintiff  must 
pnr  oTflr  to  the  defendant  thie  balance  that  is  due 
him  and  mvst  receive  from  the  defendant  the 
ooits  iiHiiirred  np  to  the  time,  when  title  receipt  of 
the  money  by  the  [^ntiff  ooald  have  been  pro- 
perly pleaded,  and  the  plaintiff  must  have  the 
coats  <^  the  wpeal. 

^nr,  J.  A. — ^I  acree  with  the  order  which  has 
just  beoi  read.  The  judgment  signed  by  the 
plaintiff  was,  as  a  matter  of  form,  regular ;  bnt 
when  it  is  found  that  the  parties  to  an  action  are 
resorting  to  technical  formalities  and  devices  of 
ideading  instead  of  prosecuting  their  cause  in  a 
atnightforward  way,  I  think  it  is  the  duty  oi 
tie  court  to  put  its  foot  down  upon  sach  a  pro- 
oeedinga,  and  not  to  allow  a  plaintiff  and  defendant 
to  go  on  in  so  unwise  a  course.  The  defen^nt 
would,  if  be  had  pleaded  his  defence  and  oountOT- 
duiB  properly  as  having  arisen  since  the 
oommenoement  of  the  action  pursuant  to  the 
prarinona  of  Order  X£,  hare  been  entitled  to 
jn^menfe  under  Order  XIX.,  r.  3.  The  plaintiff 
woold  dien  have  been  abls  onder  Order  XX., 
T.  3,  to  confess  the  defence,  and  sign  judgment  for 
IktB  costs  up  to  the  time  of  such  defence  being 
pleaded.  Neither  party,  however,  followed  out  the 

5 lain  provision  of  the  rules  made  under  the 
adicaturo  Act  for  bbe  simplification  of  the  pro- 
«Bdiirtt;  botii  parties  indulged  in  legal  finesse,  and 


what  is  the  result  ?  There  has  been  an  order  by 
a  master,  on  appeal  to  a  judge  at  chambers,  then 
an  appeal  to  a  divisional  court,  and  finally  an 
appeal  to  this  court.  Now  all  this  might  have 
been  avoided,  and  the  parties  might  long  ago  have 
been  released  from  this  litigation  it'  only  the 
plaintiff  had  taken  out  a  summons  to  stay  pro- 
ceedings, and  to  make  the  defendant  plead  his 
defence  properly.  The  order  which  has  been  read 
will  put  an  end  to  these  proceedings,  and  will  put 
the  parties  to  this  action  in  their  right  position 
withoQt  Miy  further  expense. 

Ajcfhixtx,  J.  Aw — ^I  am  of  the  same  opinion. 
There  never  was  any  real  question  between  these 
parties.  Theaotionwhen  bronghtwaswellfonnded, 
but  a  good  defence  arose  after  the  defendant  had 
pleaded.  This  being  so,  the  parties  could  at  once, 
nnder  Orders  XIX.  and  XX.,  have  brought  the 
case  to  such  a  conclusion  as  would  have  been  ins6 
and  right.  But  this  was  not  done,  much  neemeas 
expense  has  been  incurred,  and  several  appeals 
have  been  brought  when  the  only  quoation  between 
the  plaintiff  and  the  defendant  was  one  of  costs. 

Judgment,  that  the  plaintiff  pay  to  the  defen- 
dant the  balance  due  to  him  on  his  counter-claim 
after  deducting  the  amount  of  the  oosta  doe  to 
him. 

Solicitors  for  pluntiff,  Xiindo  and  Oo. 
Solidtors  for  defendant,  Vdlkmce  and  VaXkmee. 


Thwreday,  Nov.  30. 
(Before  Cocksubn,  C.J.,  and  Hislubh,  Bbucwsle* 
and  Ampslbtt,  L. JJ.) 

GHiTrSBTOH  AND  WbbSTEE  V.  OaVE.  (a) 
APfUL  raOU  TH>  COHHOH  PLEAS  DITUIOH. 

Draanaiie  copyright — Material  part  of  plaw— 3  *  4 

Will  4,  c.  15. 
To  suttain  an  action  for  infringement  of  dramatie 

copyright  tmder  3^4  Wul.  4,  e.  15  that  vthick  is 

copied  from  the  plainti^a  play  mtut  he  a. 

material  part  of  tM  play  and  of  some  atibatan' 

tial  voZue. 

The  action  was  brought  under  the  Dramatic 
Copyright  Act  (3  &  4  Will.  4,  o.  15)  for  penaltioa 
for  infringement  of  the  copyright  of  the  plaintiffs 
as  aasignees  of  the  author  Leopold  David  Xiewia 
in  a  dramatic  production  and  piece  called  "TbB 
Wan^ring  Jew."  by  representing  without  the 
plaintiffs'  consent  taa  said  dnuutio  production 
and  piece,  and  divers  parte,  scenes,  stage  play, 
and  dramatic  business  ca  the  same.  At  the  trial 
before  Lord  Coleridge,  C  J.  during  the  sittings  at. 
Westminster  after  Trinity  Term,  1874  it  appeared 
that  there  was  a  French  novel  by  Eugene  Sue 
called  "The  Wandering  Jew,"  and  a  French  drama 
with  the  same  titl^  and  the  plaintiffs'  drama  was 
an  adaptation  from  the  French  drama,  and  that  the 
defendant  had  brought  oat  and  caused  to  be 
represented  on  the  stage  a  drama  called  "The 
Wandering  Jew."  The  pl^ntiffs  complained  of 
the  representation  of  the  defendants  drama 
as  an  mfriugement  of  their  copyright.  It  was 
arranged  by  agreement  that  the  jury  should 
be  discharged,  and  that  the  Lord  Chief  Justice 
should  read  the  French  novel  and  play  and 
the  two  Eiurli^  plays,  and  direct  now  the 
verdict  ehooM  be  eatwed,  botii  parties  having 

(a)  Beported  >j  7.  B.  Buxosin.  Eaq.,  BmlsllgatJaw.  T 
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leave  to  move.  After  reading  the  plajs  and  novel  I 
hie  Lordship  published  the  foUoniug  finding  in 
writing.  "  I  find  in  this  case  that  two  soenea  or 
points  of  the  drama  (A  the  defendant  have  been 
taken  from  the  drama  of  which  Mr.  Lewis  is  the 
author  and  the  plaintiffs  the  assignees,  without 
recourse  to  either  the  French  novel  or  the 
French  drama,  originals  common  to  the  dramas 
both,  of  the  plaintiffs  and  derendant.  I  find 
this  (1)  in  respect  of  the  final  scene  of  the 
defendant's  drama,  and  (2)  nf  the  appear- 
ance of  "  The  AVandering  Jew,"  and  the  stage 
business  connected  with  that  appearance,  which 
are  to  be  found  in  the  second  scene  of  the  second 
act  of  the  defendant's  drama,  and  the  fourth 
scene  of  the  first  act  of  the  plaintifis*  drama.  I 
find  that  the  drama  of  the  defendant  is  not,  except 
in  these  respeccs,  a  copj  from  or  a  colourable 
imitation  of  the  drama  of  the  plaintiffs.  I  direct 
the  verdict  to  be  entered  for  the  defendant. 
I  assess  the  damages  at  40«,  if  upon  argument,  as 
provided  hy  the  terms  agreed  to  ai  the  trial,  the 
court  should  be  opinion  that  the  verdiot  ought  to 
be  entered  for  the  plaintiffs." 

This  finding  was  explained  by  the  Lord  Chief 
Justice  in  giving  judgment  in  the  following 
terms.  "  M7  finding,  as  I  have  mdeavonred  to 
explain  during  the  argument,  amounted  to  l^is, 
that  in  two  situations  of  the  drama  containing 
much  more  of  scenic  effect  than  of  dialogue  and 
composition,  there  had  been  a  copying  of  part  of 
the  plaintiffs'  production.  Bat  it  appeared  to  me 
at  the  same  time  that  the  extent  of  the  copying 
was  so  slight  that  it  could  nob  be  said  that  a  mate- 
rial or  BQOstantial  part  had  been  copied.  There- 
fore though  I  was  bound  to  find  that  two  particular 
parts  ai  the  plaintiffs'  prodnotion  had  been  copied. 
I  wished  to  find  for  the  defendant,  unless  bound 
in  law  to  find  for  the  plaintiffs :"  (33  L.  T.  Bep. 
IST.  S.  at  p.  257.)  A  rule  nm  was  afterwards 
obtained  to  enter  the  verdict  for  the  plaintiffs  tor 
40s.  on  the  ground  that  on  the  finding  of  the  Lord 
Chief  Justice  the  verdict  ought  to  have  been 
entered  for  the  plaintiffs,  as  representation  by  the 
defendant  of  part  of  the  plaintiffs*  play  was  found. 

The  Conrt  of  Common  Fleas  (Lord  Coleridge, 
C.J.  Brett,  Grove,  and  Lindley,  JJ.)  discharged 
the  mle,  and  the  plaintiffs  appealed. 

The  case  in  the  court  below  is  reported  33  L.  T. 
Bep.  N.  S.  255  i  L.  Bep.  10  C.  P.  673;  44  L.  J. 
386,  0.  P. 

Poulter  and  A.  Ferrell  (Day,  Q.O.  with  them)  for 
the  plaintiffs. — By  the  words  of  the  statute  (3  &  4 
Will.  4,  c  16)  if  "  any  part "  of  the  plaintiffs' 
drama  was  represented  hv  the  ddendant,  the 
plaintiffs  are  entitled  to  the  verdict,  and  it  has 
been  expressly  found  that  two  distinct  parts  of 
the  defendant's  play  are  copied  from  the  play  of 
the  plaintiffs;  the  fact  that  only  a  small  part  the 
play  was  copied  cannot  affect  the  plaintiffs'  right 
to  recover  :  {Planchi  v.  Braham,  1  Bing.  N.  G.  17 ; 
5  Scott  242,  and  see  the  summing  up  of  Tindal, 
C.J.  in  the  report  of  the  Eame  case  at  Kiai  Prius. 
8  C.  &  P.  6b.)  nice  v.  Nicholas  (L.  Eep.  5  Ch. 
251 ;  39  L.  J.  435,  Ch..  in  which  the  defendant 
succeeded,  was  not  a  case  on  this  statute,  and 
besides  it  was  a  suit  for  an  injunction,  and  the 
rule  in  such  a  suit  would  be  different  from  that  in 
an  action  like  the  present.  The  distinction  is 
shown  by  the  rule  laid  down  in  Kerr  on  ^junc- 
tions p.  443  "  If,  however,  the  pirated  matter  is 
not  considerable  in  quantity,  or  of  much  value  in 


[Ct.  <a  A». 


quality,  or  if,  though  considerable  in  value,  it  is 
very  small  in  quantity,  and  quite  out  of  prop(»tioa 
to  the  mass  of  original  matter,  the  conrt  wiU  not, 
as  a  general  rale,  interfere,  bub  will  leave  the  plain- 
tiff to  his  remedy  by  damages  at  law."  There  is 
no  authority  for  reading  the  statute  as  if  Uie 
word  "  substantial "  were  inserted ;  if  any  i^red* 
able  part  is  taken  that  is  enouf^h.  [Cockbubji,  C  j. 
— The  word  "appreciable."  if  you  look  to  the 
derivation,  means  that  which  is  of  some  vahte. 
BsAMWELL,  L.J. — Does  not  the  maxim  "JM 
minimia  not  curat  Ux  "  apply  P]  The  words  oi  the 
Act  are  plain,  and  cannot  be  added,  to. 

Digbv  Seymour,  Q.C.  and  LumUy  S»Uht  for  the 
defendant,  were  not  called  upon. 

CocKBUBN,  C.J. — We  are  in  a  poeitjon  to  decide 
the  point  raised  by  the  appeal  iu  this  case  witboat 
calling  on  the  counsel  for  the  respondent.  I  think 
that  m  the  first  place  we  are  bound  on  the 
question  of  f^  by  the  finding  dt  the  Lord  Chief 
Justice  of  the  Common  Fleas,  to  whom  the  whole 
case  was  left  by  consent  without  the  interra^on 
of  a  jury,  aiul  we  must  take  his  decision  not  firoa 
the  formal  finding  alone,  but  from  the  finding  as 
explained  by  the  statement  which  he  made  when 
the  case  came  before  the  conrt.  Taking  the  whole 
together  in  this  way  it  appears  that  the  fiuts  found 
by  the  learned  Chief  Justice  are  these.  It  is  true 
that  the  defendant  has,  in  two  instances,  taken  a 
given  scene  or  incident  from  the  plaintiffs'  play. 
The  Chief  Justice  says  that  the  scenes  or  incidents 
common  to  both  plays  are  not  taken  from  a 
common  source,  bnt  then  he  goes  on  to  state  the 
fact  that  these  incidents  are  not  of  substantial 
value  or  material  to  the  play.  The  question  which 
we  have  to  decide  is  whetiuer  the  propoeitioa  of 
law  laid  down  by  the  Common  rUaa,  is  richi 
or  wrong.  The  proposition  is  this*  JhB  ieb 
for  the  protection  of  dramatic  oc^y tight  f^&i 
Will.  4,  c.  15)  can  only  apply  where  that  wfaidi  ii 
taken  from  another  person's  p\aj  ia  material  to  the 
play  and  of  some  substantial  value.  It  is  true,  as 
was  pressed  tmus  in  argument  hy  the  coansd  nio 
appear  for  the  appellants,  tiialTby  the  words  of  the 
Act  "  If  any  person  sludl  .  .  .  represent  or  caoae 
to  be  represented  .  .  .  any  such  production  ss 
aforesaid,  or  any  part  thereof,"  he  shall  be  Liable 
to  penalties,  but  this  Act  like  everything  else  must 
have  a  reasonable  construction  placed  upon  it,  and 
while  we  shoald  guard  and  protect  from  infringe- 
ment the  property  for  the  protection  of  which  the 
Act  was  passed,  we  should  be  careful  not  to  with* 
draw  from  the  common  stock  anything  which  ia 
not  properly  the  subject  of  dramatic  property. 
The  true  principle  is  that  any  part  of  a  p^^  whioi 
ia  not  of  some  value  and  material  to  the  play 
cannot  form  the  subject  of  an  action  for  infiioge- 
ment  of  copyright  under  the  Act  in  question.  Tm 
view  is  supported  by  the  cases  of  Pike  v.  Nitkota* 
(uhi  eup.)  and  Bradbury  v.  Hotten  (L.  B^.  8  Ex.  1  ^ 
42  L.  J.  28,  Ex.;  27  L.  T.  Bep.  N.  sT  450).  I 
think  that  while  we  ought  to  be  careful  to  protect 
that  which  has  some  substantial  value,  we  ou^t 
not  to  encourage  litigation  about  that  which  ia  in 
reality  of  no  valne  at  alL  I  am  of  opinion  that 
the  judgment  of  the  Common  Fleas  ooghl  to  be 
affirmed.  ^ 

llfELLisH,  Bbauwzu^  and  Ahpulbtt,  LJJ.  couk 
cnrred  for  the  same  leaaons. 

Judgment  afimai. 
Solicitor  for  the  pUuntifb,  Ohaiterion. 
Solicitors  for  the  defendant,  ^tewit  and  ZciHt. 
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Wednesday  Dee.  S. 

Tsx  Ubtbofoutan  Boa&d  of  Wotxi  v.  Thb  Nitt 
Rives  Coupavt.  (a) 

iVaefie»— Judieofurfl  4rf  1875,  Order  XXXIV.,  rule 
ir^Qaestion  of  lato  raised  without  pleadings — 
Jvigfs  discretion — Special  ease—A^avit. 

BiswUhin  tke  discretion  of  a  judge  at  chambers, 
mdsr  Order  XXXIV.,  rule  2,  to  order  a  special 
ease  to  he  settled  by  ihe  parties  to  raise  a  point  of 
law,  where  the  jplainliffa,  without  putting  in  a 
statement  of  cla^m,  have  made  an  affidavit,  not 
emiradieted  by  the  defendants,  that  there  are  no 
fadt  in  dispute,  and  that  the  question  between  tke 
parties  i*  one  of  law  only. 

Tm  fiamiiffs  sued  tke  defendants  to  recover  damages 
for  the  defendants'  refusal  to  supply  the  plainfifs 
mtk  miter  hy  meter  under  a^-ik.  41  of  the  Jfeuf 
BtHT  Act  1852.  Tke  plaintiffs  having  ^hd  no 
tiatsment  of  elom,  made  an  c^idavit,  which  was 
not  eontradieled  hy  the  dtfen£mfs,  that  no  facts 
were  in  dispute  between  the  parties,  and  that  tke 
Only  question  to  be  decided  wom  one  of  law. 

Upon  the  appUeation  of  tke  plaintiffs,  a  fudge  in 
chamber »  made  an  order  that  a  special  ease  should 
be  stated  betioeen  (he  parties  in  order  to  raise  the 
wnnt  of  law. 

The  Court  of  Appeal,  affirming  the  decision  of  the 
Queen's  Bmtm  Divintm,  routed  to  resmna  this 
order. 

Tsa  Taa  an  appet^  from  a  decision  of  the  Queen's 
BcDch  Diviiion  affirming  an  order  mEule  bj 
Amphlett,  B.  in  Chambers. 

The  plaintiffs  sued  tbe  defendants  in  damages. 
The  plaintifEs*  writ  of  summons  was  indorsed  "  tbe 
f^ntiffs  olaim  dam^es  from  the  defendants  for 
relasiag  to  sapply  them  with  water  by  meter 
Dnder  sect.  41  of  the  New  Biver  Act  1852." 

Tbe  pluntifEs  pnt  in  no  statement  of  claim,  bnt 
thoy  fited  an  affidaTit  that  there  were  no  facts  in 
diipnte,  and  that  the  sole  qnestioD  betwemi  tbe 
parties  wu  one  of  law,  viz.,  whether  the  defen- 
uDts  were  bonnd  under  sect.  41  to  sopply  water 
y>j  meter  for  the  plaintiff's  nae. 

No  affidavit  in  reply  was  filed  hy  tber  defen- 

Amphlett,  B.,  bittins;  in  chambers,  on  tbe  ap 
plication  of  the  plaintiffa,  made  an  order  under  ralo 
S  of  Order  XXXIY.,  that  a  special  case  should  be 
ttated  between  the  parties  for  tbe  purpose  of  rais- 
ngthe  point  of  law  for  tbe  court. 

The  Qneen's  Bench  Division  (Blaokbnm  and 
Qnain,  JJ.)  affirmed  this  order,  and  the  defendants 
BOW  appealed.   

By  rule  2  of  Order  XXZIY.  it  is  provided  that 
*'if  it  appear  to  the  court  or  a  judge,  either  from 
the  statement  of  daim  or  delence,  or  reply  or 
Otherwise,  that  there  is  in  any  aotiou  a  question  of 
lMr»  which  it  would  be  courenient  to  have  decided 
bsfbreauy  evidenoe  is  given  or  any  question  or 
iine  of  fact  is  tried,  or  before  any  reference  is 
■tide  to  a  referee  or  an  arbitrator,  the  court  or  a 
gdge  may  make  an  order  accordingly,  and  may 
direct  such  question  of  law  to  be  raised  for  tbe 
opinion  of  the  court  either  by  special  case  or  iu 
ntii  other  mauner'aatbe  court  or  jadge  may  deem 
expedient,  and  all  such  further  proceMings  as  the 
deation  of  such  question  of  law  may  render  un- 
Becessary  may  therefore  be  stayed." 

The  SoUcitor-Qeneral  and  A.  E.  Hardy,  for  the 
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defendants. — First,  it  is  contended  that  the  defen- 
dants are  entitled  to  have  on  the  record  .what  ia 
relied  upon  by  the  plaintiffs  as  their  case.  The 
judge  in  chambers  had  no  discretion  to  make  the 
order  appealed  against  here.  Bule  2  of  Order  34 
says,  "  If  it  appear  to  the  court  or  a  judge,  either 
from  the  statement  of  olaim  or  defence,  or  reply 
or  otherwise."  The  words  "  or  otherwise"  are  not 
meant  to  apply  to  a  case  like  the  present  where 
there  have  been  no  pleadings  at  all.  It  must  mean 
"  or  other  pleading,  as  for  instance  a  rejomder  or 
reply.  Gonstraed  with  reference  to  the  context 
"  or  otherwise,"  must  mean  after  a  statement  of 
claim  or  defenca  has  been  put  in.  [Cocebubh, 
C.  J. — I  was  inclined  to  agree  with  you  at  first, 
bat  I  cannot  see  what  practical  difference  it  cnn 
make  whether  the  point  of  law  is  raised  by  specinl 
case,  or  by  statement  of  claim  and  demurrer.]  It 
is  submitted  that  the  defendant  ought  not  to  be 
driven  to  a  special  case,  which  is  a  more  cumbrous 
and  expensive  mode  of  raising  the  point  than  by 
statement  of  claim  and  demurrer.  Secondly,  if 
the  judge  in  chambers  had  the  power  to  make  such 
an  order  he  wrongly  exercised  hia  discretion  in 
making  it.  Although  the  plaintiff's  affidavit  aaya 
that  there  are  no  facts  in  dispute,  tbera  ma^  be, 
and ,  probably  are,  facta  which  one  side  thicks 
materia],  and  the  other  does  not.  Our  statement 
of  defenoe  will  contain  some  facts  which  the  other 
side  will  not  admit,  md  which  may.  or  may  not, 
be  material. 
Biron,  for  tbe  plaintiffs,  was  not  called  upon. 

CocKBDKN,  C.  J. — I  am  bound  to  say  that  I 
think  the  application  in  the  first  instance  was  an 
idle  one,  and  one  wbich  I  should  have  refused  if  I 
had  been  sitting  as  judge  in  chambers,  but  it  was 
in  the  discretion  of  tbe  judge  to  make  the  order 
which  is  appealed  against.  He  made  the  order, 
and  it  has  been  aCQrmed  by  the  Queen's  Bench 
DivisioE.  Huving  been  so  made  and  affirmed,  I 
am  of  opinion  that  it  is  not  for  ua  in  tbe  exercise 
of  our  appellate  jurisdiotiou  to  interfere,  especially 
as  I  think  it  can  make  no  practical  difference 
whether  tbe  question  of  law  is  raised  in  one  way 
or  the  other.  I  think  the  construction  tlie  defen- 
dants contend  for,  of  r.  2,  Order  XXXIV.,  which 
limits  the  operation  of  the  rule  to  facts  appearing 
on  the  record,  is  far  too  narrow  a  construction.  It 
is,  in  my  opinion,  in  the  discretion  of  the  judge 
under  what  circumstances,  and  in  what  manner  he 
will  allow  the  point  of  law  to  be  raised.  Here  the 
plaintiffs  have  made  an  affidavit  that  there  are  no 
facts  in  dispute  between  tbe  parties,  and  we  must 
take  tbat  statement  (as  the  defendants  have  put 
in  no  affidavit  to  contradict  it)  to  be  the  case.  I 
am  of  opinion,  therefore,  that  tbe  judge  in 
chambers  exercised  a  discretion  which  be  had,  and 
that  this  appeal  must  be  dismissed. 

Bbauwbli^  J.  A.,  concurred. 

Appeal  dismissed  accordingly. 

Solicitors  for  plaintiffs,  the  Solioitora  to  the 
Bosrd. 

Solioitors  for  defendants,  Btxiter  and  Co. 
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HIGH  COURT  OF  JUSTICE. 

CHANCERY  DIVISION. 

(Before  Yice-Chancellor  Bacon). 

Saiwrday,  Nov.  11. 

Mansfield  v.  Childbbhottsb.  (a) 

jPraetiee — Interrogatories — Order  XXXI.,  rvle  5 — 
Bpecific  performance,  action  for — Alleged  breach 
of  trutt. 

In  an  action  to  enforce  tpecific  perforTnance  of  an 
agreement  to  eeU  an  underlea$e,J.he  etaiement  of 
daim  diaeloted  that  the  plainiiffs  toere  irualeee 
for  a  martied  woman.  The  dtfimdant  denied  a 
owtding  agreement,  did  not  admit  that  the  plain- 
iiffe  were  truateea,  avd  alleged  that  §h«  did  not 
Jmoia  the  partieulare  of  the  trutt,  and  eubtnitted 
thai  if  the  propoeed  purehaae  woe  not  authoriaed 
by  the  terma  of  the  trvif  the  aeUon  must  b«  dia- 
miaaed  with  eoefa, 
Xwterrogatoriet  delivered  by  the  defendant  to 
aeeertain  the  particulare  of  the  trutt  deed,  and 
whether  the  propoeed  purchase  waa  authorised  by 
the  terma  of  Vie  trust,  were,  on  the  applieation  of 
the  plaintiffs,  ordered  to  be  atruek  out  at  irreU- 
vant  to  the  question  at  isaue. 
Adjovbnbd  summons. 

This  nan  an  aobion  hy  paTobasera  to  enforce 
specific  performance  of  an  agreement  to  sell  tbem 
tbe  underlease  of  a  house. 

The  plaintiffs  in  their  statement  of  claim  stated 
that  they  were  trustees  for  one  Emily  Cuno,  a 
married  woman. 

The  defendant,  in  her  statement  of  defence, 
denied  that  a  brndins  agreement  was  entered 
into;  did  not  admit  l£at  the  plaintiffs  were  trus- 
tses  for  Emily  Gnno;  and  stated  that  she  bad 
been  informed  and  believed  that  they  were  trus- 
tees, but  ehe  did  not  know  upon  what  tmeta  they 
held  the  money  proposed  to  be  applied  in  the  pnr- 
obase  of  the  underlease,  or  whether  the  trusts 
upon  which  t.hey  held  the  same  authorised  the  ex- 
penditure of  tbe  trust  estate  in  the  purchase  of 
property  held  by  way  of  underlease,  and  sub- 
mitted that  if  such  trusts  did  not  authorise  soch 
expenditure  the  action  should  for  that  reason,  if 
for  no  other,  he  dismissed  with  costs. 

It  appeared  from  an  affidavit  made  by  Emily 
Cuno,  on  a  motion  that  had  previously  been  made 
in  the  action,  that  the  plaintiffs  were  tbe  tmatees 
of  her  marriage  settlement. 

The  defendant  Biibsequently  delivered  interro- 
gatories to  the  plaintilts  inquiring,  (1)  whether 
the  plainttSs  were  not  tbe  trustees  of  Emily  Cuno, 
and  whether  they  did  not  intend  to  apply  the  trust 
ftinds  of  which  tbey  were  such  trustees  in  pay- 
ment of  the  puFobase^money  for  tbe  nnderlease ; 
(2)  the  particulars  of  the  trust  deed,  and  the 
trusts  upon  which  the  funds  were  held ;  (3) 
whether  it  waa  not  a  breach  of  trust  to  employ 
the  trust  fuuda  io  the  purchase  of  the  under, 
lease ;  (4)  in  whose  custody  was  the  trust  deed  P 
Tbe  plaintiffs  thereupon  took  out  a  summons 
under  Order  XXXI.,  rule  5,  to  strike  ont  these 
interrogatories. 

Chester,  in  support  of  the  summons,  contended 
that  tbe  interrogatories  were  irrelevant  and  imma- 
terial to  the  reiu  point  at  issue  iu  the  action. 
Even  Msnming  Uiat  th«  ph^ntiffs  bad  no  power 
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to  make  such  an  investment,  the  mere  reference 
in  the  statement  of  claim  to  tbe  pluntifEs  as  tnu- 
tees  wtmld  not  fix  the  defendant  with  knowled^ 
of  the  breach  of  trust. 

Methold,  for  the  defendant,  ai^ed  cOTttra,  thit 
there  wan  sufficient  notice  of  the  trnst  to  render 
the  defendant  liable  for  any  loss  thsc  might  arise 
from  an  improper  investment  of  the  trust  fund 
(Lewin  on  Trusts,  p.  441).  JPnmd  facie  it  vai 
improper  for  trustees  to  invest  in  an  underlease 
The  defendant,  therefore,  was  entitled  to  IcQOV 
the  particulars  of  the  trust  before  completing  lbs 
contract : 

Bridgeman  T.  QUI,  24  Bear.  908 j 
Malpaa  v.  Ackland,  S  Sdps.  278; 
Jonta  T.  Bmilh,  X  Hue,  43. 

Bacoh,  T.C. — There  is  uo  shadow  of  reason  fw 
allowing  these  interrogatories,  whioh  have  nothing 
to  do  with  the  real  matter  in  dispute.  The  simplQ 
question  iu  this  action  is  whether  there  is  a  hind- 
iog  agreement.  One  main  object  of  the  new  pro- 
OMore  was  to  guard  against  that  subtle  and  in- 
genioos  obicanery  which  formerly  sometimes  pre- 
vailed e^inat  justice,  and  to  prevent  the  iotio- 
duction  into  pleadings  of  anything  whioh  wonld 
tend  to  binder  or  delay  the  progress  o{  an  aetimL 
In  my  opinion  these  interrogatories  are  wholly 
irrelevant,  and  most  be  struck  out. 

Order  accordingly. 

Solicitors  for  the  plaintiffs,  Leathet  and  ifiqr- 
nard. 

Solicitors  for  the  defendant  Johnaon  and 
MaaUr. 


SHdeof,  Nov.  17. 
Tbasdali  v.  Bsaithwaitb  (a). 

Husband  and  wife — Poat-nvi^al  aMenuni  tf 
wife'e  properly — ValucMa  eonaiJeratian—8iA-  > 
aequeni  mortga^ea  for  volut,  wUhoiU  notice  af  j 
aettlement,  poetponed — 27  Elia,  a  4. 

A  testator  demsed  his  real  ^tate  to  his  daughter  m  ' 
fee,  and  declared  his  wish  io  be  that  in  case  A* 
married  she  should  "  bafore  marrying  seitU  the 
same  estate  for  her  own  separate  use  for  lije,  in- 
dependently of  her  husband,  and  to  tueh  uses  as 
SM  shall  by  her  will,  and  notwithstanding  cotter- 
tare,  appoint."  The  daughter  married.  By  a 
post-nuptial  settlement,  which  wae  expreaaed  to  he 
executed  in  pursuance  of  the  wish  containedin  \ 
the  wiU,  the  property  waa  aeltUd  on  the  w'fe  for 
life  for  her  aeparate  use  without  pouter  of  antid- 
pation,  remainder  to  the  husband  for  life,  re- 
mainder for  the  children  in  tlie  usual  way.  Sub- 
sequently llie  huaband  and  wife  mortgaged  tka 
property  in  fee  for  valuable  eonaiderationt  tk* 
euietence  of  the  settlement  being  auppreaaed. 

On  bill  filed  by  the  mortgagee  to  set  aside  tke 
settlement  to  the  extent  of  hia  mortgage: 

Seld,  that,  independently  of  the  wiU,  the  seitlevteni 
was  founded  on  valuable  consideration  and  could 
not  be  set  aside. 

Hewison  v.  Negus  (16  Beav.  followed. 
Janbs  Shefbebd  by  his  will,  dated  the  19th  FA. 
1857,  devised  {inter  alia)  his  estate  situate  at 
Ouseby  Hole,  in  the  parish  of  Ouseby,  with  the 
appurtenances,  unto  his  daughter,  Kary  Shepherd, 
her  heirs  and  assif^ns  for  ever,  and  cootinaed  as  j 
follows :  "  I  declare  it  to  be  my  wish  that  in  case  . 
my  Bud  daaghter  shall  marry  that  shs  aban  | 
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bdore  ntarryii^  settle  the  same  estate  for  ber  own 
use  for  Itf^  mdependently  o£  her  bnsband,  and  to 
inch  OBes  as  she  shall  by  ber  will  and  noiwith- 
Btaoding  coverture  appoint." 

James  Shepherd  died  on  the  6th  Jnly  1861, 
withont  having  revoked  or  altered  his  will. 

On  the  10th  Oct.  1861,  Mary  Shepherd  inter- 
married  with  Robert  Forrester,  bat  no  settlement 
or  agreement  for  a  settlement  was  ezeonted  pre* 
Tiously  to  the  marriage. 

The  Ouseby  Hole  estate  was  partly  freehold  and 
partly  copyhold.  By  an  indentare  dated  the  19th 
Sept  1862,  and  made  between  William  Crakan- 
tborpe  (the  lord  of  the  manor)  or  the  one  part, 
and  Robert  Forrester  and  Mary  hia  wife  of  the 
other  part,  the  copyhold  portion  of  the  estate  was 
ia  consideration  ta  the  snm  of  180Z.  daly  enfran- 
ehiaed  and  oonvCTed  nnto  Usry  Forrester  in  fee 
aimple.  The  1801.  was  fhmiahed  by  Mary 
Forrester  out  of  her  own  moneys. 

By  an  indenture  of  settlemeat,  dated  the  7th 
Oct  1862,  and  made  between  Robert  Forrester 
and  Uary  his  wife  thereinafter  mentioned  as 
"  the   said    settlors "    of   the  one  pare,  and 
Abraham  Praithwaite  and  Tbomag  Forrester  of 
the  other  part,  after  reciting  that  Mary  Forrester 
was  seized  in  fee  of  the  Oiiseby  Estate,  and  that 
■he  became  entitled  to  the  same  under  the  will  of 
her  father,  Jamea  Shepherd,  "  who  by  the  said 
will  expressed  his  wish  that  the  same  heredita- 
ments should  be  settled  for  the  separate  use  of 
tiie  said  Mary  Forrester  in  case  of  and  prior  to  her 
marriage,  and  that  the  settlement  now  in  statement 
was  executed  to  give  effect  to  the  said  wish  as  the 
Mud  settlors  respeotively  thereby  declared,"  it  was 
'   witnesssed  that  "  in  pnrsnance  of  the  said  agree- 
mentaodin  consideration  of  thesaid  marriage,  the 
i   nid  settlors  "  did,  and  each  of  them  did,  thereby 
!  mnt  onto  the  said  Abraham  Braithwaite  and 
Thomas  Forrester,  and  their  heirs,  the  said 
I   Oiueby  Sstate,  to  hold  the  same  unto  and  to  tbo 
,   use  of  the  aaid  Abraham  Braithwaite  and  Thomas 
I   IWrester  and  their  heirs  during  the  life  of  Mary 
'   forraster.  upon  trust  daring  her  life  to  permit  her 
to  receive  the  annual  rents  and  profits  thereof  for 
her  sole  and  separate  use  free  from  the  debts  and 
oontrol  of  her  husband  and  without  power  of 
aQlicipatiou ;  and  after  ber  decease,  in  case  the 
'   nid  Robert  Forrester  survived  her,  to  the  use  of 
Bobert  Forrester  for  his  life,  and  after  the  decease 
of  the  survivor  of  them  the  said  settlors  upon 
trust  fm:  the  children  of  the  marriage  in  the  usual 
;  v^,  with  an  nUiniate  trust  in  de&ult  of  children, 
■na  in  omo  Mary  Forrester  should  survive  her 
fawbmd,  to  the  use  of  Maiy  Forrester  in  fee.  The 
irttlement   was  duly  acknowledged  by  Mary 
Fonester. 

By  an  indenture  dated  the  14th  Feb.  1865,  and 
usae  between  Robert  Foirester  and  Mary  his 
wife  of  the  one  part  and  George  Teasdale  of  tbe 
other  part^  after  reciting  that  Robert  Fosrester 
i  sod  Ifajy  bis  wife  were  seised  in  fee  of  tbe  free- 
;  bold  messuage  and  hereditaments  thereinafter 
;  described,  Robert  Forrester  and  Mary  hts  wife 
'■  oooveyed  tbe  Oaseby  estate  by  way  of  mortgage 
to  George  Teasdale  to  secure  tbe  repayment  of 
'  9001.  then  advanced  to  them  by  him.   This  deed 
;  i*s  duly  acknowledged  by  Mary  Forrester. 

By  an  indentare.  dated  14th  Feb.  1872,  and 
inoe  b^ween  Robert  Forreitter  and  Mary  his 
wife  of  the  one  part,  and  (George  Teasdale  of  tbe 
Other  partii  RoMrt  Forrester  and  Mary  his  wife 
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farther  obsirged  the  Ouseby  estate  with  the  repay- 
ment of  the  sum  of  6001.  then  advanced  to  them 
by  him.   This  deed  was  also  dtdy  acknowledged 

by  Mary  Forrester. 

On  the  occasion  of  the  mortgage  some  of  the 
title  deeds  were  handed  over  to  George  Teasdale, 
but  the  existence  of  the  settlement  was  snp> 
pressed.  In  fact.  Robert  Forrester,  in  answer  to 
inquiries,  had  stated  that  no  settlement  had  been 
made  before  tbe  marriage  lo  pursuaoce  of  tbe 
direction  contained  in  the  will. 

On  tbe  22nd  Oct.  1874.  Robert  Forrester  was 
adjudicated  bankrupt,  and  John  Kidd  was  ap- 
pointed trastee  of  his  estate. 

At  the  times  oC  tbe  execution  of  the  indentures 
of  mortgage  and  further  char^,  neither  the  plain- 
tiff nor  bis  solicitors  had  (until  the  year  1874)  any 
knowledge  or  notice  of  the  existenoe  of  tbe  settle- 
ment. The  bill  charged  that  the  settlement  (ex- 
cept  to  tbe  extent  o?  tbe  limitation  therein  con- 
tained in  trnst  for  Mary  Forrester  for  life  for  her 
separate  use)  was  not  made  in  parsuance  of  any 
direction  or  condition  imposed  npon  her  by  the 
will  of  James  Shepherd,  and  was  altogether  volun- 
tary and  void  as  against  the  plaintiff  under  the 
statate  27  Elis.  o.  4,  and  prayrai  for  relief  accord- 

The  defendants  denied  that  the  settlement  was 
voluntary,  and  contended  that  it  was  executed  for 
valuable  consideration,  and  that  such  valuable 
consideration  and  the  particulars  thereof  were 
fully  set  forth  and  appeared  in  tbe  settlement. 

Skebbeare  (Kay,  Q.O.,  with  him)  for  the  plaintiff. 
— Two  questions  arise  on  this  settlement.  First, 
bow  for  it  was  compulsory  on  tbe  parties  by 
reason  of  tbe  direction  contained  in  the  will; 
secondly,  bow  far  it  was  the  result  of  a  bargain 
between  the  parties.  As  to  the  first  point,  as- 
suming the  direction  in  the  will  to  amount  to  an 
executory  or  precatory  trust  the  settlement 
purports  to  be  made  in  pursuance  of  it,  but  in 
tact  goes  far  beyond  it.  The  words  in  the  will 
are  very  simple,  and  do  not  restrict  Mary 
Forrester's  life  interest,  for  the  words  "inde- 
pendently of  her  husband"  cannot  ba  read  to 
authorise  a  restriction  on  anticipation,  nor  do  the 
words  "  to  be  settled"  import  that  any  special 
provisions  shall  be  inserted  in  the  settlement. 
Whatever  is  not  compulsory  against'  me  is 
voluntary  (Head  v.  Qodlee,  1  John.  536);  what- 
ever therefore  is  introduced  into  the  settlement 
beyond  the  limitation  to  the  separate  use  for 
life  of  Mary  Forrester,  with  a  testamentary 
power  of  appointment  Is  purely  volaotary,  and 
the  limitation  in  favour  of  the  husband,  the  chil- 
dren, and  the  restraint  on  anticipati;>n  are  purely 
voluntary,  and  as  a^inst  me  must  be  set  aside 
nnder  the  statute  of  Elizubetb.  Kext,  if  the  settle- 
mentf  was  not  compulsory  on  Mary  Forrester, 
which  it  would  seem  it  was  not  (Magrath  v>  More- 
head.  L.  Rep.  12  Eq.  491 ;  24  L.  T.  Rep.  N.S. 
868),  then  the  settlement,  being  post-nuptial,  is 
voluntary  as  against  me,  because  no  valuable  con- 
sideration was  given  for  it,  anji  it  is  expressed  to 
be  merely  in  puraaanoe  of  the  will.  So  far,  there- 
fore, as  it  oonfliots  with  the  mortgage  it  mast  be 
set  aside. 

Sir  S.  Jackson,  Q.C.  and  W.  W.  Cooper,  for  the 
trustees  of  the  will,  Mary  Forrester,  and  her  in- 
fant children. — Whether  the  directions  in  the  will 
amount  to  a  precatory  trust  or  not  (an4,we  say 
they  do  not),  valuable  con^^^lip^^  jvja 
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for  this  settlement,  so  that  it  ia  not  within  the  sta- 
tute of  Elizabeth.  Firsti  we  contend  that,  under  the 
deTise,  Mary  Forrester  took  an  absolute  fee  simple 
in  the  property,  nbich  was  in  no  way  curtailed  oy 
the  precatory  direction  snbsequeiitly  coutaiued  in 
the  will,  and  that  she  married  being  seised  in  fee 
boiih  at  law  and  in  equity.  As  to  tbe  valoable 
consideratioD,  it  is  well  settled  law  tbat  if  by  a  post- 
nuptial settlement  husband  and  wife  agree  ma- 
terially to  alter  their  interests,  that  is  a  sufBcient 
and  valuable  consideration  for  the  deed.  Here 
the  husband  snrrenders  his  marital  rights  and 
takes  a  deferred  life  interest,  and  the  wife  agrees 
to  modify  her  abaolnta  interest.  The  case  u  on 
all  fours  with 

Hnriton  r.  Kegut,  16  B»t.  694  ; 

AtbiiMOR  T.  amUh,  3  Da  O.  ft  J.  186. 

Bo  that  if,  on  Hetoittm  r.  Negtu,  the  deed  ia 
good  it  cannot  be  set  aaide  ezoept  perhaps  as 
regards  die  hnsband'a  life  interest,  and  as  to  that 
the  plaintiff  can  have  no  relief  now.  Secondly, 
if  we  are  to  fall  baok  on  the  deed  aa  a  proper 
execution  of  the  executory  direction,  then  the 
limitation  to  the  wife  for  life  for  her  separate  use 
without  power  of  anticipation  with  remainder  to 
the  children  is  a  usual  and  proper  limitation. 

Htmlty  T.  Jaekman,  23  Bear.  450 ; 

Lock  T.  Bagley,  L.  Bep.  4  Eq.  122  t 

PariuT  T.  Carter,  4  H*pe,  409  i 

Tovmend  v.  Toker,  14  L.  T.^p.  M.  &  SSI;  1  L.  Bep. 

Cb.App.446; 
.  £aih«r  T.  Willianu,  82  L.  T.  Bsp,  IT.  8.  SB7 1  L.  Bep. 

aOEq.  218; 
Sagden,  Y.  A  P.  14  edit  p.  718 ; 
Twridey  t.  BoojMr,  8  Sn.  A  Gifl.  S4B. 

Tbe  trustee  in  bankruptcy  having  disclaimed 
all  interest  in  the  subject  matter  of  tbe  suit,  did 
not  appear. 

Bhebbeare,  in  reply. 

Bacon,  V.C.  —  I  think  the  only  question 
is  whether  or  not  there  was  a  valuable  con- 
sideration for  the  settlement ;  and  I  am  bound  to 
say  reluctantly,  as  one  always  must  be  in  such  a 
case  of  fraud  aa  this  is,  that  I  am  bound  by  tbe 
law  and  the  authorities.  It  is  settled  that  if 
husband  and  wife,  each  of  them  having  interests — 
no  matter  how  much,  or  what  degree,  or  <^  what 
quality — come  to  an  agreement  which  ia  embodied 
in  a  settlement,  that  is  a  bargain  between  husband 
and  wife,  whidi  n  not  a  transaction  without 
▼alnable  conaideration.  I  quite  agree,  with  regard 
to  tbe  testator's  will,  tbat  what  the  wife  was  not 
obliged  to  do  she  could  not  be  compelled  to  do. 
but  was  free  to  do  of  her  own  will.  It  was  open 
to  her  to  execuf«  a  volautary  aettlemeot,  or  to 
enter  ioto  a  bargain  with  her  husband  as  to  what 
limitations  should  be  expressed  in  the  settlement ; 
and  if  it  is  made  on  a  contract  between  husband 
and  wife  without  giving  the  degree  of  valae  on 
one  side  or  tbe  other,  tbat  cannot  be  called  a 
transaction  without  valuable  consideratioD.  fiut 
the  settlement  provides  for  an  interest  for  life  for 
the  husband  alter  the  death  of  the  wife,  which 
wonid  be  as  valuable  for  anything  I  know  as  hia 
tenancy  by  the  courtesy.  They  were  the  parties 
to  settle  that  bargain  between  themselves,  and  in 
the  absence  of  fraud  (and  there  is  no  suggestion 
of  frand  u  far  aa  this  settlement  is  conoomed) 
they  have  made  that  bargain.  Whatever  may 
have  happened  since,  there  is  a  good  deed  whion 
carried  the  matter  into  efiecc,  and  it  is  for 
Taliiable  oon^demtion.  It  is  onlyapon  the  gnnmd 
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ttf  its  being  not  for  a  valuable,  bnt  for  a  volnutsr; 
consideration,  that  the  statute  of  Elizabeth  applias. 
Then,  by  tbe  facts  in  this  case  it  is  established  thtt 
there  was  a  valid  bargain  between  husband  snd 
wife  which  amounts  to  a  valuable  oousiderstion 
from  each  of  them,  and  that  takes  the  settlemmt 
oat  of  the  statute  and  makes  it  valid,  althon^ 
the  suppression  of  it  was  fraudulent.  The  bill 
therefore  must  be  dismissed.  As  to  the  costs,  ths 
trustees  of  the  settlement  must  have  their  oosti. 
It  was  their  duty  to  come  here  and  maintain  it, 
and  they  have  done  so.  The  plaintiff's  right  to  a 
decree  against  the  life  interest  of  the  huBbsnd  in 
the  event  of  his  surviving  his  wife  will  not  be 
prejadiced  by  anything  done  to-day. 

SolidtOTS  ibr  die  plaintiff,  JohnUim  and  Barri- 
$on. 

Solidtor  fen-  the  defendants,  T.  lu  KorriB. 


(Before  Tice-Chanoellor  Hm.) 
Baiwrday,  Nov.  11. 
Chaitdlbk  v.  Howbll  (a) 

Will — Mortmain  Act — Intereit  in  land — Mortgajt 
of  toatertDork$  under  Local  Improvement  Act. 

A  hequett  of  residuary  eetata  to  a  charity  indudeia 
aunt  of  4001.,  teeured  by  a  mortgage  of  ntek  pro- 
portion of  the  toorka,  renia,  <md  ratea,  oMko- 
rtssd  to  M  mads  and  Uoied  hy  a  Local  Imprpm- 
fnmt  Aet,  aa  th«  turn  Unt  bore  to  the  whola  of  tia 
money  borrowed  or  tAarged  upon  the  aeeuritif  ^ 
the  aame. 

Seld,  that  thia  loaa  an  intereat  in  land  witkim  tie 

Mortmain  Act, 
Anne  Pugbe,  who  died  in  Jan.  1874,  devised  aai 
bequeathed  her  residuary  real  aud  personal  estate 
to  the  defendant,  on  trust  to  sell  and  convert  and 
invest  the  proceeds,  and  out  of  the  fund  tbos 
formed  (in  the  will  called  "her  general  trust  faud") 
to  pay  her  funeral  and  testamentary  expenses, 
debts,  and  legacies,  and  also  two  annuities,  the 
principal  sums  producing  which  annnities  were  to 
sink  into  the  general  trust  fund  after  the  deaths  d 
the  respective  annuitants.  Sabject  to  the  iUmt^ 
the_  general  tmst  fond  was  to  be  divided  ioto 
moietief,  one  of  whuh  was  to  be  paid  to  the  Bromp* 
ton  Hospital  for  Oonsomption,  on  condition  of  Uut 
institntion  establishing  and  maintaining  a  mid 
to  be  called  the  "Maria  Puffhe  Ward,"  and 
the  other  moiety  to  be  paid  to  uie  Kational  Hos- 
pital for  the  Paralysed  and  Epileptio,  on  oonditioa 
of  its  establishing  and  mainUtining  a  wud  to  ba 
called  the  "  Anne  Pughe  Ward." 

The  testatrix  further  devised  and  beqaeatbad  bQ 
her  residuary  estate  (if  any)  to  the  dehmdanli  on 
trust  for  persona  named  in  the  .will. 

The  suit  had  been  instituted  by  the  tmstees  of 
the  Kational  Hospital,  for  the  administration  of 
the  testatrix's  estate.  The  chief  clerk  had  oertifiel 
tbat  tUa  personal  estate  of  the  testatrix,  at  the 
time  of  her  death,  included  a  sum  of  4002.,  doe 
from  the  corporation  of  Abexystwith,  and  aecored 
by  a  mortgage  of  such  proportion  of  the  works, 
rents,  and  rates,  by  the  Aot  passed  5  ft  6  WilL  ^ 
intituled  "An  Act  for  Improving  and  BeKalaticg 
the  Town  of  Aberystwith,  and  for  SoT^yin;  tbs 
Inhabitants  thereof  with  Water,"  anthor^ued  M  bs 
erected,  reserved,  made,  and  collecbed,  as  the  said 
sum  of  4001.  should  thereafter  bmr  to  the  whole 
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amonntbomnredoroharged  upon  the  seonritjof  the 
NTDB  works,  rents,  or  rates ;  tof^ether  with  a  sum 
of  221.  7i.  lOd.  for  interest,  which  had  accraed  due 
thereon  to  the  day  of  the  testatrix's  death. 

Tht  form  of  mortgaffe  was  Riven  in  the  150th 
section  of  the  Art.  dj  it,  the  commisBionera, 
acting  in  ezeontion  of  the  Act,  granted  and 
antgned  onto  the  mortgagee  snch  proportion  of 
the  works,  rente,  and  rates,  as  the  sum  lent  ahonld 
bear  to  the  whole  sum  charged  on  the  works,  &c., 
to  be  had  and  holden  htim  the  date  of  the  mort- 
nntil  the  snm  lent,  with  interest,  should 
lly  repaid  and  satisfied. 

The  case  now  came  on  for  fbrther  consideration, 
and  the  principal  qnestion  was,  whether  this  mort- 
gage wa!',  by  virtoe  of  the  Mortmain  Act,  ozoluded 
nom  the  bequest  to  the  charities. 

Dickt'neoh,  Q.G.  and  /.  A.  Robertg,  for  the  Na- 
tional Hospital. — This  aeonrity  is  not  within  the 
Uortniain  Act.  The  object  of  it  was  to  give  the 
mortgagee,  if  unpaid,  a  right  to  impoand  the  rents 
and  tolls  payable  under  the  Aberystwith  Improve- 
tnent  Act ;  bat  it  was  never  intended  that  be  should 
be  able  to  seize  the  land  and  works  tberaseWes,  and 
tbas  stop  the  supply  of  water  to  the  town.  The 
commissioners  are  m  fact  a  trading  company,  and 
it  is  well  settled  that  the  debentures  of  snch  a 
company  are  not  in  any  case  within  the  Mort- 
main Act.  The  mortgage  is  a  mortgage  of  the 
"ondertiUnng"  of  the  oommissioners ;  and,  con- 
sequently, as  laid  down  by  Cairns,  L.  J.,  in  Gardner 
T.  London,  Chatham,  analhver  MaUway  Oompany 
as  L.  T.  Eep.  N.  S.  552;  L.  Eep.  2  Oh.  201),  is 
only  a  pledge  of  a  fruit-bearing  tree,  the  produce 
of  which  alone  is  the  fund  dedicated  by  the  con- 
tract to  secure  and  pay  the  debt.  Moreover,  the 
50th  section  of  the  Improrement  Act  imposes  a 
penalty  on  the  commissioners  if  tbey  shall  neglect 
or  refuse  to  supply  water  on  payment  of  the  speci- 
fied rates.  So  that,  if  a  mortgagee  were  to  take 
possession  of  the  land  under  bis  mortgage  deed,  he, 
as  a  grantee  of  the  commissioners,  and  standing  in 
their  place,  would  be  liable  to  a  similar  penalty; 
and  it  is  absurd  to  sTippose  that  the  Act  contem- 
plates Huch  a  state  of  things  as  that.  They  cited 
klso 

Slatn  T.  F&rigdL,  S  De  <}.  V.  ft  O.  S99  ; 

BvLnting  v.  Marriott.  19  BesT.  163  ; 
Walker  V.  Milne,  13  h.  T.  B-p.  512;  11  Bear.  507  ; 
Bdicardt  V.  Hall,  26  L.  T.  Bep.  170 ;  6  De  O.  M.  A  O. 
74; 

Boldxworlh  V.  Darmport,  35  L.  T.  Bsp.  N.  8.  819 : 

l..Ben.3Ch.  Div.  18S  ; 
EntwUtle  r.  Datn«,  L.  Bep.  4  Eq.  272. 

Kekttaicfi,  for  the  Brompton  Hospital,  took  the 
Mne  line  of  argument. 

Morgan,  Q.C.  and  Wphinatone,  for  the  defen- 
lant. — We  admit  that  there  are  cases  in  which 
ihe  mortgage  debentures  of  a  trading  company  are 
lot  within  the  Mortmain  Act :  but  this  is  not  one 
them.  Here,  to  use  the  illustration  already 
pven,  there  has  been  a  mortgage  of  the  tree  itself, 
lot  merely  of  its  fruits.  The  25th  section  of  the 
improvement  Act  vests  in  the  commissioners  all 
>resent  and  future  squares,  roads,  streets,  lanes, 
ind  ways  within  the  liberties  of  the  town  and  the 
^und  and  soil  thereof;  and  the  46th  section 
[ivos  them  power  to  distrain  for  the  water  and  gas 
«nts  in  arrear,  in  the  same  manner  aa  rents  in  ar- 
"ear  upon  common  demises  may  by  law  be  re- 
loverea.  Then,  iha  form  of  mortgage  makes  them 
'grant"  and  assign  the  works^  Ao.,  to  the  mort- 


fagee,  his  executors,  administrators,  and  assigos. 
be  debenture  of  a  rultra^  company  is  altogether 
different;  for  instance,  it  does  not  inclucu  the 
surplus  lands  of  the  oompany.  Hence  Gardner  v. 
London,  Chatham,  and  Dover  Batkoay  Oompany 
{ubi  gup.),  and  the  other  cases  referred  to  by  the 
other  Bide,  have  no  application  here.  Thej  oited 

Knaj>p  V.  WUUama,  4  Yea.  429q.  ; 
HowM  V.  Cfiapman,  4  Yes.  542 ; 
Fineh  v.  Bmnn,  10  Yea.  40 ; 

^htoii  V.  Lord  LangdaU,  17  Xj.  T.  But.  175 ;  4  Da  O. 

*  Sm.  402 : 
/on  T,AiiMon,  28  Baav.  879. 

Didbwwon,  Q.G.,  in  reply. 

Hall.  y.G.— The  question  is,  whether  the  se- 
ourities  given  under  this  Act,  in  the  fbrm  pre- 
scribed 1^  it  [His  Lordship  read  the  150th  sec- 
tion], are  capable  of  being  disposed  of  by  will 
in  favour  of  charities;  that  is,  whether  or  not 
they  come  within  the  provisions  of  the  Sbatnte 
of  Mortmain.  Now,  the  cases  on  this  subject  are 
not  very  uniform.  The  earliest  is  that  of  Knapp 
V.  WiUiama  (4  Yes.  42dn.),  which  was  decided  in 
the  year  17^8.  In  bis  judgment  in  that  case,  Lord 
Eldon  says :  "  It  occurs  to  me  that  it  bad  been 
determined  that  a  mortgage  of  turnpike  tolls  is 
within  the  statute.  The  mortgagee  would  have  a 
right  to  come  into  this  court  to  have  an  acconnt 
and  a  receiver  appointed.  .  .  .  Consider  what  the 
point  of  law  is  from  the  nature  of  the  interest.  It 
IS  not  at  all  within  the  mischief;  but  the  conse- 
quences would  open  a  much  larger  field  for  obari- 
toble  donations.  From  the  nature  of  the  interest 
created  by  the  Act,  these  tolls,  granted  in  per- 
petuity, are  certainly  a  hereditament ;  it  is  in  its 
nature  an  interest  afleoting  land."  The  next  case 
is  Sotoaev.  Chapman,  in  the  same  volume  (p.  5421. 
One  question  there  was  as  to  a  charitable  bequest 
of  bonds  given  by  the  CommiBsioners  for  the  Im- 
provement of  the  City  of  Bath,  and  according  to 
the  report,  that  bequest  was  held  void.  Knapp  v. 
WilliamB  is  referred  to  as  an  authority  for  that 
decision.  So  there  are  two  decisions  of  Lord 
Eldon,  one  on  turnpike  bonds,  the  other  on  city 
improvement  bopda,  both  of  which  are  against  the 
plaintiff ;  and  they  were  followed  in  Finchv.  Squire 
(10  Yes.  40).  The  question  was  again  considered 
in  Myers  v,  Perigal  (16  Sim.  532).  There  it  was 
held  that  a  debmtnre  of  a  railway  oompany  was 
not  within  the  Statute  of  Mortmain.  But  the 
Tice-Gbancellor  puts  his  decision  on  groands 
which  do  not  embrace  the  securities  in  this  case ; 
for  in  his  judgment  he  says  (p.  541):  "The  Act 
says  that  in  case  the  same  or  any  part  of  it  (the 
interest)  shall  be  behind  and  unpud  for  the  space 
of  twenty-one  days  after  demaoa  thereof,  two  or 
more  jnstioes  of  the  peace,  on  request  to  them 
made  by  or  on  behalf  of  any  mortgagee  whose  in- 
terest shall  be  so  in  arrear,  shall  appoint  one  or 
more  person  or  pers  -ns  to  receive  the  whole  or- 
such  part  or  parts  of  the  said  rates  as  are  liable  to 
pay  such  interest  so  due  and  unpaid  as  aforesEud. 
The  language,  you  will  observe,  is  to  receive  such 
part  or  parts  of  the  said  ratea  as  are  liable  to  pay 
the  interest.  But  by  the  debenture  in  question, 
the  rates  are  not  made  liable  at  alt.  It  contuns 
nothing  that  amounts  either  to  an  assignment  of 
rates  or  a  declaration  that  they  shall  be  liable." 
That  bung  his  view,  the  clause  here  is  not  within  it ; 
becanse  tms  is  a  mortoage  of  the  actual  "  works, 
rents,  and  rates  "  of  tne  oor*iBii88ioners.  That  oaka 
is,  therefore,  no  authority  lor  holding  t^^^^^^|^ 


594    Vol.  XXXT.,N.8.] 


THE  LAW  TIMES. 


[D«o.  n,  itnt 


Chan.  DiT.]  Eeg.  v.  Matob,  Aldermen,  ahd  Bitegbssis  op  WBLOHraOL-  [Q-B.  Dir. 


8Qch  as  these  are  not  witbin  the  statute.  On  the 
contrary,  it  is  un  authority  the  other  way.  Then 
there  is  the  case  ot  Aeliion  t.  Lord  Langdale 
(17  h.  T.  Bep.  175;  2  De  G.  &  Sm.  402), 
where  it  vas  held  that  railway  debentures 
(not  betnf^  mortgages)  are  not  witbin  the  Act. 
But  in  a  Bobseqaent  case  of  So  Langham  (10  Ha. 
446)  a  beqaest  of  securibies  upon  the  tolli,  rates, 
and  duties,  and  upon  the  general  estate  of  a  Ca&al 
Kavigatiou  Goinpany,  created  by  assisnment 
tfaerwf  by  way  <n  mortgage,  was  held  to  be  void. 
And  a  Dimilor  decUion  was  come  to  by  Wood,  T.G. 
in  Thornton  T.  Kempton.  On  the  other  band, 
in  Walker  t.  Mihie  (13  L.  T.  Rep.  542),  Iiord 
Langdale,  M.B.,  held  that  dock  and  canal  shares 
and  bonds  secared  by  an  assignment  of  the  rates 
were  not  an  interest  within  the  statute.  Bat  Ion 
V.  Aakton  (28  Beav.  379)  a  later  case,  is  a  decision 
the  other  way.  Bunting  v.  Marriott  (19  Beav, 
16;i)  and  Edwards  v.  Sail  (26  L.  T.  Eep.  170; 
6  De  G.  M.  &  G.  74),  were  cases  of  be- 
quests of  improvement  bonds,  and  of  shares 
in  an  incorporated  company,  both  of  which 
were  held  to  be  good.  lu  tlie  ahi^eiice  of  autho- 
rity, I  think  it  may  be  said  that  there  may 
well  be  a  difierenoo  between  the  sbareB  of  one 
company  and  those  of  another.  An  interest  in 
a  company  consiBta  generally  of  shares  in  a  trading 
company  ;  and  the  natureof  these  varies  according 
to  the  constitution  of  the  company.  I  need  not 
say  any  more^^nt  the  cases  which  form  a  series 
of  derisicns  on  this  point,  until  I  come  to  the  case 
of  Suldawor Ik  V.  Davenport,  in  which  Malins,  V.O. 
derided  that  a  debenture  of  a  waterworks  com- 
pany, liy  which  the  niidertaking,  including  the 
town  rates,  was  charged  with  the  repayment 
of  the  sum  advanced,  was  not  an  interest  in 
land  within  the  Mortmain  Act.  In  commenting 
npun  Oardner  v.  London,  Chatham,  and  Dover 
Baihoay  Company,  the  learned  judge  says  that 
"it  decided  that  a  mortgage  debenture  made 
by  a  railway  company  in  the  form  given  in 
Schednle  C  of  the  Companies  Olaases  Consoli- 
dation Act  1845,  docs  not  give  the  debenture 
holder  a  Kpecific  charge  open  the  snrplns  lands  of 
thecoropuny,  or  the  proceeds  of  the  sale  of  them,  so 
as  to  entitle  him  to  an  order  for  a  receiver  of  the 
Kale  moufys,  or  interim  rents."  And  be  went  on 
to  say  that  in  his  opinion  the  assignmenc  in  the 
case  before  him  did  not  give  the  mortgagee  a  right 
to  enter  upon  the  land  itself,  and  therefore  left  the 
parties  in  the  same  position  as  in  Qardner  v. 
Lo7idon,  Chatham,  avd  Dover  E'liltoay  Company. 
Now,  in  the  last  mentioned  case  the  security  was 
one  which,  according  to  the  construction  put 
upon  it  by  the  court,  did  not  give  to  the  plaintiff 
the  right  which  he  was  seeking  to  enforce,  of 
baring  a  receiver  of  the  undertaking  appointed. 
To  my  mind  that  observation  has  an  important 
bearing  upon  the  question  whether  the  case  of 
Gai  dner  v.  Loridim,  Chatham,  ind  Dover  Railway 
Company  applies  here :  hecanae  it  seems  to  show 
that  where  a  moitgagee  is  in  a  different  position 
as  to  his  remedies,  and  has  aright  to  a  receiver,  be 
is  substantially  a  person  having  an  interest  in 
land.  Now,  niter  the  decision  of  liord  Eldon  that 
a  mortgagee  of  turnpike  tolls  bas  a  ri|;ht  to  have  ii 
receiver  appointed,  I  cannot,  oonsistentlr  with 
anthoriry,  hold  myself  at  liberty  to  say  that  the 
debentures  by  which  these  tolls  are  secured  do  not 
give  the  mortt^agne  a  right  to  have  a  receiver 
appointed.   It  follows  that,  in  my  opinion,  these 


debentures  are  within  the  Statute  of  UarUuiii, 

and  I  must  decide  accordingly. 

Solicitors  for  the  cfaaritiea,  Barton  wd  Paor- 
man  ;  Norton,  Roat,  and  Co.  ^ 

Solicitors  for  the  defendant,  Bfilon,  ScWm, 
and  Busk,  for  HoweU  and  Morgan,  HachynUeth. 


QUEEN'S  BENCH  DIVISION. 
Tusaday,  Nov.  28. 
Beg.  ok  thb  Pbosbcviiox  of  Own  «.  Uiioi, 

AlDEBJUN,  ABD  BOBGBSSBS  or  WELOHFO(U..(a) 

Municipal  Corporationa  Act  (5  5"  6  YvA.  o.  70)  «•  SS 
—D^btora  let  1S69  (32  ^  33  Viet,  c  62)  *.  21- 
Diequalificaiion  oftovm  eouneiUor  by  comfNWtftas 
v/ith  creditora-ii  Viet.  e.  35,  a.  8,  wtisfet*- 
Betirmg  eouncQlor—Eleetimi  of  town  eoitnedlar 
—Oormut  Praetiepa  (Municipal  Election*]  Ad 
(35  ^36  Viet,  c  60),  «.  12— Avoidance  of  deetiou 
— Election  petition—Mandamua. 

By  sect.  52  of  the  Municipal  Corporations  Jrf  5  4"  6 
Will.  4,  a.  76,  it  is  enacted  thtU  a  town  counatloT 
who  bpcomea  bankrupt  or  eompounda  mik  bit 
creditora  by  deed  ahall  "  thereupon  immediately 
become  diaqualiji''d,  and  ahaU  ceeue  to  hold  tie 
office  ofauch  councillor,  and  the  council  thereuvoji 
aliall  forthwith  declare  the  office  void,  and  ahall 
signify  the  aama  by  notice,  under  the  handi 
of  three  or  tnore  thnti,  eourteraigned  by  the 
Town  Clerk,  lo  be  affijied  to  acme  public  plort 
within  the  borough,  and  the  aawl  office  akaU 
thereupon  become  void, "  _  tu(  thai  **_et»f 
person  eo  becoming  diagudlifiad  and  ceasing  ta 
hold  aueh  o^w  on  account  of  his  bsin^  so  dedani 
bankrupt  or  having  compounded  wUh  his  credi- 
tors aforesaid,  ahall,  on  obtain  tng  kia  eerttfiaiie, 
or  on  payment  of  his  dAta  in  full,  be  capable  of 
being  re-elected  to  auch  office.^  And  hy  sed.  21 
of  the  Debtors'  Act  1869  (32  ^  33  Vict,  c  63)  ttoM 
provisions  are  es^ended  to  persona  who  heas  com' 
pounded  with  their  eredttors  "whether  hy  deed  or 
otherwiae." 

By  22  Vict.  c.  35,  a.  8,  aubaect,  4,  it  is  enacted  ihatif 
at  any  election  of  councillors  to  be  held  for  o«y 
borough  or  ward,  no  person  6a  duly  nominated 
for  election,  "  the  retiring  councillors  abaU  be 
deemed  to  be  re-elected,  and  the  mayor,  aludX 
publish  a  Hat  of  the  names  of  all  the  pertona 
eo  elected." 

J,,  a  town  councillor  of  the  borough  of  WeUApoei, 
whose  term  of  office  would  expire  by  lapse  ^ 
time  on  tite  lat.  Nov.  1376,  on  ffte  29A  Jwu  « 
tiuU  year  fiUd  a  petition  for  liquidatim  of  his 
afaira  by  arrangement.  On  the  29tb  JmXy  ■ 
sUiiiUory  majority  of  his  creditora  by  soeaal  «•»• 
htlion  declared  thai  his  affairs  should  be  liqei' 
dated  by  a'tangement,  and  his  discharge  tees 
granted  to  him  on  the  29th  Sept.  No  dedaration 
was  made  by  the  council  under  seeL  52  that  the 
office  held  by  him  was  void  under  thatsedioH,  M 
hedidiiot,  in  fact,  act  as  townr^mntiUori^fter  the 
institution  of  these  prooeedmga  with  his  erediton 
until  after  the  1st  Nov. 

On  ilie  let  N^.  the  offices  of  three  other  com*- 
eillora  besides  that  of  J.  would  become  vacant  hj 
lapse  of  time,  and  for  these  four  vacancies  s^e» 
candidates  preeented  tkemaelves  for  deetiom. 
In  conaequence  of  all  the  candidalea  being  nomim- 
ated  by  one  avd  the  aame  person,  contrary  to  im 
provisions  of  the  Act  regulating  the  elecfinn*,  <** 

(a)  ItopovM  h7  H.  T.Outun,  IHiiMMrt 
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fipm  f&fl  refumtnt;'  oMeer,  unMr  22  Fict.  0. 35, «.  8, 
tubseet.  4,  declared  thai  the  retiring  counciUora, 
among  whom  he  included  J.,  had  been  re'eleeied  to 
iheir  ofices.  Upon  andefor  a  mandamae  cailling 
wpm  the  mayor,  Sfc  of  Welch-pool  to  dedare  the 
<^ce  of  eouneillor  lately  held  by  J.  void,  as  re- 
quired by  5  ^6  WiU.  4.  e.  76,  s.  62,  and  to  proceed 
to  the  eleeiion  0/  another  perton  to  ntppty  such 

JGMi^  on  the  Urti  part  of  ruZ«,  thai  the  office 
"  lofelv  htUd  by.  J."  wu  in  fact  filled  up,  and 
ikai  tM  Hma  had,  ihereforet  pasaed  when  li  could 
be  dedared  void.  • 

Eeld  alto  fhai  the  mandamiu  teoKld  not  lie  for  a 
Jreih  election,  for  inaemuch  as  tJie  council  had  not 
dedared  /.*«  office  void  under  sect.  62,  the  office 
wat  siUl  full  on  the  let  Nov. ;  that  J.  icae,  there' 
fore,  a  retiring  eouheHlor  within  the  meaning  of 
22  Vict.  e.  35, 8,  tubaect.  4,  and  under  that  eection 
viae  properly  declared  to  be  re-elected  to  hie 
office. 

By  the  Corrupt  Practices  [Municipal  Elections)  Act 
(35  ^  36  Vtet.  c  60),  «.  12,  it  is  enacted  that  the 
election  of  any  pereon  at  an  election  for  a  bornugh 
may  be  questioned  by  petition  before  an  elec- 
tion court  conetiiuted  under  that  Act  on  the 
ground  <Aa<  the  election  was  whoUy  avoided 
OKavse  "he  was,  at  the  tima  of  the  eleeiion, 
diai[m[^ed  for  election  to  t^Hee  ^ 
tike  deetion  wtu  heldt"  and  that  "  an  election 
thaU  not,  except  in  the  manner  provided  by 
this  Adt  he  questioned  upon  an  information 
in  the  nature  of  a  quo  warranto  or  by  or  in  any 
other  proceee  or  manner  whalaoeoer  for  a  matter 
for  which  it  might  be  questioned  under  the  provi- 
$um»  of  thie  AiU." 

Sdd  that  if  there  wfre  any  remedy,  it  would  have 
been  under  this  seeiion  by  petiaon  and  not  by 
mandamue. 

QiKwe,  whether  the  mandamue  shouldnot  have  been 
addressed  to  the  Unon  council,  instead  of  to  the 
mayor,  ^c. 

Rdle  calling  upon  the  mayor,  aldermen,  and 
bnrgeases  of  the  borough  of  Welchpnol  in  the 
county  of  Motitgomery  to  show  cause  wby  a  writ 
of  mandanms  should  not  issue  directed  to  them 
and  BTery  of  them  having  a  right  10  to  do  to 
declare  tbe  office  of  councillor  of  toe  said  borongb, 
faueiy  holfl  by  Thomas  Pa^h  Jones,  void  as  re- 
quired by  the  atatnte  5  ft  6  Will.  4, 0.  76,  s.  52 ;  and 
nirther  commanding  them,  and  every  of  them 
baring  a  right  to  vote  at  or  to  do  any  aot  oeces- 
biry  to  be  done  in  order  to  tbe  election  of  a 
eoancillor  of  tbe  said  borough,  to  proceed  to  the 
election  of  another  qaalifled  person  as  a  connoillor 
to  enpply  such  vacancy. 

On  the  Ist  Not.  1873,  Mr.  Thomas  Pugh  Jones 
was  elected  a  councillor  of  tbe  boroagh  of  Welcb- 
poo)  for  the  term  of  three  years;  in  due  course, 
therefore,  his  term  of  office  would  expire  on  the 
l8t  Nov.  1876. 

On  tbe  29bb  June  1876,  at  which  time  be 
was  Btill  a  coQDcillor  of  tbe  said  borough, 
Tfaomaa  Pagh  Jones  filed  a  petition  for  liquida* 
tioiu  of  bis  affairs  with  his  creditors  by  arrange- 
meot  and  composition.  .On  the  29tb  July  a  general 
meeting  of  his  creditors  was  held,  in  which  tbe 
statutory  majority  then  assembled  by  speciAl 
resolntions  porsuant  to  sect.  125  of  tbe  Bank- 
ruptcy Act  1369  declared  that  his  affairs  should 
be  Uqaidaied  hy  arruigemeiit  and  not  la  bank- 


mptcy,  and  also  that  his  discharge  should  be 
granted  to  bim  on  tbe  29tb  Sept.  His  affairs  were 
in  consequence  so  liquidated,  and  be  obtained  his 
certiBcate  of  discharge,  but  through  some  delay  or 
inadvertence  his  certificate  was  not  granted  nim 
until  tbe  6th  Nov.  No  point,  however,  was 
raised  on  that,  and  in  the  argument  of  this  rule  it 
was  taken  that  he  had  obtained  bis  certificate  on 
the  29th  Sept. 

On  or  aboat  tbe  16th  Ang.,  after  these  pro- 
ceedings of  Thomas  Pngb  Jones  had  been  begun, 
D.  Owen  called  upon  the  town  council  of  Welch-pool 
to  declare  the  office  held  by  Thomas  Fugh  Jones 
void  under  6  &  6  Will.  4,  c.  76.  s.  62.(a) 

The  town  council,  knowing  that  the  term  of 
office  of  Thomas  Pnstb  Jones  would  of  itself 
expire  on  tbe  Isfc  Nov.  took  no  aoiion  under 
sect.  52  of  5  &  6  Will.  4,  c.  73,  bat  simply  proceeded 
to  tbe  nomination  of  candidates  to  fill  up  the 
vacancies  consequent  upon  the  retirement  of 
Thomas  Fugh  Jones  and  three  other  councillors 
whose  term  of  office  also  expired  ou  the  1st  Nov. 
For  these  four  vacancies  seven  candidates  pre- 
sented themselves  ;  but  in  consequence  of  one 
nominator  nominating  all  the  candidates,  contrary 
to  the  provisions  of  the  Act  regulating  the  elec- 
tions, the  mayor  declared  all  tbe  nominations 
bad,  and  that  no  one  was  duly  nominated  (b). 

The  returning  officer,  on  the  let  Nov.,  declared 
the  four  retiring  coancUlors,  Thomas  Pugh  Joaes 
being  of  the  number,  to  be  all  re-elected  to  the 

fa)  Provided  nlways  wicl  beit  en%oted,  that  if  an;  parson 
holding  the  office  of  mayor,  alderman,  or  ooQHoiUor  for  ai^ 
boroagh  ahall  be  declftred  bankrapt,  or  shall  applv  to 
iake  the  benefit  of  any  Act  for  the  relief  of  iDBolveiit 
debtors  or  AaH  oompoand  by  deed  with  hta  creditors, 
or,  bfing  mayor,  ahmU  be  absent  for  more  than  two  oalea- 
dar  months,  or,  b«iog  an  alderman  or  councillor,  tar  more 
than  six  months,  at  one  and  the  same  time  (unless  in  case  of 
illness),  from  the  horonfih  from  which  ho  shall  be  mayor, 
alderman,  ot  councillor,  th  n  and  in  every  Buob  uaM, 
Bach  person  Aiil  tiiereupon  imm^-d'ately  become  dis- 
qaalifled  and  shall  oeue  to  h<AA  the  office  of  snoh  mayor, 
alderman,  or  ooaooillor  as  tJosiesXi ;  and  in  thu  case  of 
BTxah  absence  Bhall  be  liable  to  the  Hame  fine,  to  be 
recoTfjred  in  the  aim-)  manner,  as  if  he  hi-l  refasad  ro 
accept  th9  said  office;  and  the  ooafioil  ttiereupon  Bhall 
fortliwith  deoUre  the  said  offiie  to  be  void,  and  i-hall 
signify  the  same  by  notii-e  in  writing  ander  the  hands  of 
three  or  more  of  them,  countersigned  by  the  town  clerk, 
to  be  affixed  to  some  public  place  within  the  borough,  and 
the  said  office  ahatl  thereupou  become  void;  bnl  everv 
person  so  beooming  disqnalitled  and  ceasing  to  hold  snob 
office  01  aooonnt  of  bis  Ocdag  declared  a  bankmpt,  or  of 
his  applying  to  take  the  benefit  of  any  Aot  for  the  relief  of 
inaolrent  debtors,  or  having  00m  pounded  with  his  oredi- 
tora  as  oioreaaid,  shall,  on  obtaining  his  certificate  or  on 
payment  oS  his  debts  in  full,  bo  capable  (if  otherwise 
qnalified)  of  being  re-eleated  tn  each  office. 

And  by  33  A  33  Vint  o.  63.  b.  21.  it  ia  enaotei  that 
The  prorifliouB  of  the  Aot  of  the  session  of  the  5  *  6 
Wai.  4,  c.  76,forthe««nlaaonofmnnioipaloorporatione, 
sects.  52  and  i;3,  aa  totbe  diaqnalifioation  of  mavori), 
aldermdn,  and  town  oonnoilloia  baring  been  declared 
bankrupt,  or  having  compounded  by  deed  with  thai 
creditora,  shall  extend  to  every  arrangement  or  Qompoai- 
tion  by  a  mayor,  alderman,  or  town  ooaooillor  with  his 
creditors  undOT  the  Bankruptcy  Aot  1869,  whether  the 
same  be  by  deed  or  otherwise. 

(&)  22  '^ut.  e.  35,  s.  4,  enacts  as  follows  t  At  aur 
election  ot  oonnnllors  to  be  held  for  any  boroagh 
or  ward,  if  no  persons  be  so  Dominated,  the  retirmg 
counoillors  ahall  be  deemed  to  be  re-elected,  and  t.he 
mayor  or  alderman  and  two  assessors,  as  the  oase  may  be, 
Bha,a  publish  a  Uat  of  the  names  of  all  the  persons  so 
flieoted.  not  Uter  than  eleven  o'olocik  in  the  mominy  of 
the  said  dvotelflotioa  (^/-kz-vrtl/^ 
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office  of  town  conncillors,  and  made  the  following 
declaration  to  that  effect : 

Borough  of  Welohpool — Manicfpal  Eleotion  1876. 

I,  the  oodereigned  Edwud  Thomu  D&vid  Harrison, 
returning  officer  vf  the  eaid  aleotion,  herabj  declare  tbat 
Mr.  Edwd.  Moarioe  Jones,  solicitor,  Mr  Saml,  Daviea 
tailor  and  draper,  Mr.  WiUn.  Beattie,  fanner,  and  Mr. 
Thoe.  Poffh  Jones,  ohemist  and  drnggist,  were  this  day 
elected  ooonoillora  of  the  sud  boroagn. 

Dated  Ist  Nov.  1876.  E.  T.  D.  Habbison. 

Arter  the  said  Thomas  Pogh  Jones  had  been  so 
declared  to  he  re-elected  under  tbe  provisions  of 
22  Vict.  o.  35,  sect.  8,  sub-sect.  4,  D.  Owen  called 
upon  the  coonctl  to  declare  this  election  void,  and 
to  proceed  to  tbe  election  of  another  councillor  in 
his  place,  upon  the  ground  that  he  was  not  a 
retiring  conucillor  within  that  section,  seeing  that 
hj  hia  proceedings  in  liquidation  hia  uSlce  had 
become  Toid,  aod  that  be  could  not  therefore  be 
re-elected  under  that  section;  ahd  a  rule  niei  for 
a  mandamus  was  artemards  obtuined. 

Mdlor,  Q.G.  and  Ohannell,  now  showed  cause 
against  the  rule,  nominally  on  behalf  of  the  de- 
fendants, but  TirtuaLly  on  behalf  of  Thomas  Fugh 
Jonea. — The  election  of  Mr.  Jones  was  in  every 
way  valid  and  cannot  be  impeached.  Tbe  mere 
fact  of  his  entering  into  an  arrangement  with  his 
creditors  does  not  make  tbe  office  void,  but  simply 
disentitles  him  to  act.  The  office  is  not  void  until 
the  council  have  declared  it  to  be  void;  "  there- 
upon "  it  does  become  void,  but  not  until  that  is 
done.  It  has  been  held  that  tbe  fact  of  a  man 
becomiog  bankrupt  within  sect.  42  of  the  Muni- 
cipal Corporations  Act  does  not  make  the 
office  void,  but  that  it  remains  full  until  it  is 
declared  void;  {Hardwieke  v.  Brown,  28  L.  T. 
Bep.  N.  S.  502 ;  L.  Bep.  8,  C.  P.  406.)  As  no 
such  declaration  was  made,  Mr.  Jones's  office 
remained  full  until  the  1st  Nov.,  ajthongh 
no  doubt  he  could  not,  nor  did  he,  act  in  his 
capacity  of  town  coancillor  after  he  had  be^nn 
his  proceedings  wi'h  his  creditors.  That  boing 
so*  Mr.  Jones— during  tbe  whole  time  up  to  the 
Ist  Not.,  on  which  oaj  his  term  of  office  expired 
by  lapse  of  time,  and  on  which  day  the  new 
election  was  held — was  a  "retiring  councillor" 
within  tbe  meaning  of  22  Vict,  c  35,  9.8,  sub-sect.  4. 
There  being  then  no  one  duly  nominated  at 
the  fresh  election,  he  would  by  that  section  be 
deemed  to  have  been  duly  le-elected,  and  was  so 
declared  -  to  be  re-elected  by  the  returning  officer. 
Thererore  tbe  election  waa  good  and  i.his  rule  for 
a  mandamus  should  be  refused.  But  then  again 
this  application  is  too  late.  It  is  an  applica- 
tion for  a  rule  for  a  mandamus  to  tbe  5j6iyor, 
&c,  of  Welch  pool  to  declare  the  "  office  lately  held 
by  Thomas  Fugh  Jones,"  void.  Bat  that  office 
which  they  seek  to  have  declared  void  is  already  a 
thing  of  tnepast.  It  has  expired  and  has  been 
filled  up.  What  woald  be  the  use,  if  this  man- 
damns  were  allowed  to  issue,  of  declaring  that 
office  ToidP  Thirdly,  a  mandamns  is  not  the 
proper  remedy.  If  there  be  any  remedy  it  is  by 
a  petition  nnder  the  Corrupt  Practices  at  Muni- 
oipal  Elections  Act,  35  ft  Viot.  o.  60,  b.  1%  which 
is  as  follows : 

The  election  of  any  penKn  at  an  election  for  a 
boTongh  or  waid  may  be  qneiitioDed  by  petition  before 
•D  election  court  eonstitnUd  a«  faeteinaf  ter  in  this  Ant 
provided,  and  hereinafter  ia  this  Act  referred  to  aa  tbe 
*'  court '  on  the  ground  that  the  election  was  as  to  the 
borough  or  ward  wtioUr  avoided  by  general  bribery,  &o., 
or  on  the  groond  thatlhs  wh  at  the  time  cf  the  eleaUon 
dfaqnalifisd  fra  aleotion  to  the  office  for  which  tha 


eleotion  waa  held,  or  on  the  noond  that  he  waa  aoidil; 

elected  by  a  majority  of  lawfol  votes. 

An  election  shall  not,  exoept  in  the  manner  tnoridii 
by  tiiis  Act,  be  qoaatio&ed  upon  aninfbnnatioBi&tlM 
nature  of  a  9110  mimiAto,  or  by  or  in  any  proQewtr 
manner  whataoeTer  tor  a  natter  for  iridoh  it  niaMlM 
qaeataoDBd  nnder  Sie  psovlaloBS  of  tUs  Ant. 
The  effect  of  this  sectioais  to  sabstitate  ft  petitios 
for  any  other  process  in  cases  within  the  secticm, 
which  this  obviously  is ;  seeing  that  if  they  csa 
impeach  this  election  at  all,  ifa  must  be  on  ^ 
ground  that  "he  was  at  the  time  of  the  eleotion 
disqualified  for  the  eleotion."  On  this  point  ha 
cited 

HowM  V.  Tamer,  L.  Bep.  t  C.  P.  D.  670. 
Reg.  r.  Chilly,  5  A.  A  B.  609. 

Charles  and  Melntyre,  Q.C.,  in  support  of  tbe 
rule.  r.KEiXT,  C.B. — Is  this  mandamus  ngbtlj 
addressed  P  Ought  it  not  to  be  to  the  town 
council  P]  It  is  nghtty  addressed  to  the  mayor, 
aldermeu,  and  burgesses  acting  by  their  oonnciL 
The  town  oouncil  are  described  in  secL  6  of  die 
Act.  In  tha  analogous  ease  of  a  mandamot  to 
churchwardens  it  is  addresaed  in  a  similar  wa^. 
The  practice  always  is  to  address  a  nuutdamos  in 
this  way.  The  corporation  can  do  nothing  with- 
out the  toirn  council,  and  in  this  case  the  msn- 
damus  is  directed  to  "  such  of  the  burgesses  who 
have  a  right  to  do  the  act."  In  Reg.  v.  Mayor, 
Aldermen,  and  Burgeeses  of  Oxford  (6  A.  A  S. 
649),  the  mandamus  was  so  addressed,  and  no 
objection  taken.  Non-,  as  to  the  other  points.  In  i 
August  Thomas  Pugh  Jones  became  disqoalified 
to  hold  the  office  01  town  councillor.  The  town 
oouncil  ought  to  have  declared  the  office  void,  and 
proceeded  to  a  further  election  to  fill  the  vacancy 
80  caused.  A  substantial  injustice  has  been  done 
to  the  burgesses,  which  requires  a  remedy.  It  ti 
contended  on  behalf  of  the  plaintiff  that  this  ease 
may  now  be  aigned  jnst  in  the  same  way  as  it 
oonld  have  been  argued  in  September,  and  no  sot 
of  the  returning  offiiier  can  aflreofe  that  right  It  it 
said  the  court  will  not  make  this  rule  amolate  00 
aeooant  of  what  took  place  on  1st  Nor.  Hot 
there  is  no  partioolar  time  mentioned  in  wliioh 
the  proceedings  under  sect.  52  are  to  be  taken, 
and  the  town  couuoil  can  even  now  declare  tbe 
office  lately  held  by  Jones  void.  Jones  was  not  a 
retiring  connoillor  at  all  within  the  meaning  of 
sect.  8,  sub-sect.  4  of  22  Tict,  c.  35.  but  that  is  not 
enough  to  entitle  them  to  proceed  to  a  firash 
election;  they  could  not  do  so  until  they  dedsnd 
his  office  void.  A  retiring  councillor  within  that 
section  must  mean  one  who  is  in  reality  a  retiriiig 
oouncillor,  and  if  the  returning  offioer  inserts  ia 
the  list  of  retiring  councillors  the  name  of  a  maa 
who  is  not  a  retiring  ooundUor,  we  are  entitled  to 
aak  for  a  mandamns.  The  election  on  1st  Nov. 
was  only  a  colourable  election,  and  the  reenlt  of 
these  proceedings  will  be  to  set  it  aside.  As  10  \ 
the  last  point,  there  is  nothing  in  the  Corrupt  j 
Practices  at  Municipal  Elections  Act  whkih  pi^ 
eludes  us  from  raising  this  question  by  ntan- 
damuB.  That  Act  applies  only  where  the  borgasaei  j 
are  assembled,  and  an  election  held,  and  a  penoa 
is  disqualified  at  the  time  of  eleotion.  But  it  ii  ' 
not  contended  that  Jones  was  disqoaliSed  on  let 
Nov. ;  on  the  contrary,  it  is  admitted  that  at  that 
time  he  was  qualified  to  be  re-elected  by  a  new 
election:  but  there  was  in  fact  no  new  ekctioB. 
the  only  election  being  the  declaratbn  fay  the 
retaming  officer  that  the  retiidng  offioen.  aoioac  | 
whom  he  n»auA^^ip^^k,j^iy^i^m»^  j 
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Bab  ve  challenge  that,  in  that  he  was  not  a  retir- 
ing ooanoiUor.  That  being  tio,  as  Mr.  Jones  was 
not  disqualified  at  the  time  of  election,  the  Corrupt 
Fnctices  Act  does  nob  apply,  and  we  are  entitled 
to  proceed  by  mandamas.  [Keij.t,  G.B. — Bab 
there  has  been  an  election  in  facb^  Hare  jou  an^ 
uthoritj  for  saying  that  a  mandamas  will  lie 
where  there  has  in  fact  been  an  election,  and  where 
the  office  is  full,  on  the  ground  that  the  election 
was  Toid  ?]  Reg.  v.  Mayor,  ^c,  of  Leeth  (11  A.  & 
£.  512.)  [Cleasby,  B.,  referred  to  Beg.  t.  Mayor, 
i%.  of  Chester  (25  L.  J.  61.  Q.  B.)  to  the  oontruy.] 
Thej  also  referred  to 

Coraez's  Pnotioe,  206, 207. 
Eellt,  C.B. — I  am  of  opinion  that  the  rale 
should  be  discharged.   It  is  an  application  for  a 
maodamuB  calling  apon  the  mayor,  aldermen, 
and  burgesses  of  the  borough  of  Welchpool  to 
declare  the  office  of  coancillor  of  the  said  borough 
isteiy  held  by  lliomas  Fugh  Jones  void  as  re- 
qoired  by  5  &  6  Will.  4,  c.  76,  8.  62,  and  to  pro- 
ceed to  the  election  of  a  new  councillor.   It  may 
be  doubted,  perhaps,  whether  this  mandamus  is 
properly  addressed  to  the  mayor,  aldermen,  and 
bnrgesses,  instead  of  being  addressed  to  the  town 
coondl,  but  I  should  be  sorry  to  decide  this  case 
upon  Buch  a  t«!chnt(»I  ground  as  that^  even  if  it 
were  quite  o1eu>  that  such  was  the  case,  and  I 
therefore  pronounce  no  opinion  as  to  whom  it 
should  of  right  be  addressed.    The  council  are 
fint  called  upon  to  declare  the  office  of  councillor 
lately  held  by  T.  P.  Jones  void.  Now  I  am  clearly 
of  opinion  that  that  part  of  the  rale  cannot  be 
maintained.    First,  apon  the  ground  that  the 
time  has  passed;  sect.  52  enacts,  that  upon  the 
happening  of  the  events  in  that  section  contained, 
the  person  doing  them  shall  cease  to  hold  the 
office,  and  *'  the  council  thereupon  whall  forthwith 
declare  the  said  office  to  be  void,  and  shall  signify 
the  same  by  notice  in  writing  under  the  hands  of 
three  or  more  of  them,  countersignod  by  the  towu 
gfatffci  to  be  affixed  to  some  public  place  within  the 
"rough.  Mid  the  said  office  uuUl  thereupon 
become  Tend."   But  of  what  use  or  consequence 
60[dd  such  B  dedaration  be  now.  when  the  office 
vnich  the  declaration  is  to  make  absolutely  void  is 
Already  an  office  which  has  ceased  to  exist?  The 
power  confarred  on  the  town  ooanoil,  as  provided 
for  in  sect.  62,  is  where  the  office  has  become 
ncant  by  reason  of  bankruptcy,       on  the  part 
of  him  who  held  the  office,  but  now  chough  he 
baa  oeaeei  to  have  power  to  act  in  the  office,  yet 
the  town  council  are  called  upon  to  make  public 
declaration  that  it  is  void  in  order  that,  as  pro- 
vided by  sect.  47,  the  borough  may  proceed  to  a  fresh 
election.    The  office  lately  hela  by  Jones,  if  not 
void,  yet  ceased  to  exist  on  the  1st  Nov.  It  would 
be  snperflaoas  to  allow  a  mandamus  to  issue  for 
the  purpnse  of  having  that  office  declared  void. 
Bat,  again,  upon  the  terms  of  the  Act,  the  offioe 
was  an  office  which  was  conferred  on  Nov.  1, 1873 ; 
■ad  it  ia  the  office  oonferred  on  him  on  that  day 
diat  the  oouncil  are  called  upon  to  declare  void, 
not  the  offioe  which  he  now  holds,  and  which  he 
was  elected  to  on  Nov.  1. 1876.   Yet  the  terms  of 
the  mandamus  would  refer  to  that  office.  There- 
fore  it  is  dear  if  the  office  had  ceased  already,  it 
vonld  be  aselesB  to  dectat«  it  void.   I  think,  on 
the  greniid  that  tho  time  hns  passed  when  it 
competent  for  the  town  council  to  give  a  declara- 
tion, the  applioaUoD  for  the  mandMnns  cannot  be . 
mainhuDcd.  But  then  oomes  the  question  whether 


the  mandamuswill  lie  to  declare  "  that  the  offioe  is 
void,  and  farther  commanding  them  and  every  of 
them  having  a  light  to  vote  at  or  to  do  any  act 
necessary  to  be  done  in  order  to  the  election  of  a 
councillor  of  the  said  borough  to  proceed  to  the 
election  of  another  qualified  person  as  a  councillor 
to  snpply  such  vacancy."   I  am  oleiurly  of  opinion 
that  it  cannot.   Let  us  see  what  are  the  fkots. 
First  of  sdl  was  this  gentleman  a  town  councillor, 
or  had  he  ceased  to  be  so  on  the  Ist  Nov.  P  IE 
he  still  was  a  town  oouncillor,  then  he  was 
properly  pot  among  those  who  had  retired  under 
the  provisions  of  the  statute ;  and  conseqaently 
no  person  being  duly  nominated,  he,  as  well  as 
the  other  retiring  councillor  by  the  terms  of  the 
Act,  was  deemed  to  be  duly  elected!.   The  q^uestion 
chen  first  arises,  whether  Jones  did  contmue  to 
be  a  town  ooanoillor  on  that  day.    Sect.  52  begins 
as  follows :  "  If  any  person  holding  the  office  of 
town  oouncillor  for  any  borough  shall  be  declared 
bankrupt,  or  shall  apply  to  take  the  benefit  of  any 
Act  for  the  relief  of  insolvent  debtors,  or  shall 
compound  by  deed  with  his  creditors*  Ao.,  then 
and  in  every  snoh  case  such  person  diall  there- 
upon immediately  beoome  disqualified,  and  shdl 
cease  to  hold  the  offioe  of  saoh  ooanoillor."  Kow 
if  Che  proTision  had  stopped  there  it  might  very 
reasonably  have  been  contended  that  the  office 
was  at  an  end,  afid  that  he  ceased  to  bold  that 
office,  but  it  goes  on,  "and  the  couacii  thereupon 
shall  forthwith  declare  the  said  office  to  be  void, 
and  shall  signify  the  same  by  uottoe  in  wnting 
under  the  hands  of  three  or  more  of  them, 
countersigned  by  the  town  clerk,  to  be  affixed  to 
some  public  place  within  the  borough,  and  the  said 
office  shall  'thereupon'  beoome  void."   How  can 
it  be  contended  that  looking  at  the  meaning  of 
the  word  "  thereupon "  the  office  can  be  said  to 
beoome  void  until  all  these  acts  have  been  done  P 
For  the  statute  says  not  only  that  the  num  shidi 
cease  to  hold  the  office,  but  that  a  publio  nodoe 
is  to  be  given  that  the  offioe  ia  void,  and  that 
**  thereapon  "  the  office  shall  become  void.  There- 
fore it  does  not  beoome  void  until  there  has  been  a 
publio  deidaratton  to  that  ei&ot.   When  we  look 
to  the  object  of  it  all,  it  becomes  clear.    Sect.  47 
provides  that  occasional  vacancies  of  councillors 
shall  be  filled  np  by  fresh  election.  Therefore, 
taking  the  sections  together  it  really  oomes  to 
this  :  if  the  man  cease  to  hold  the  office,  the  ooundl 
shall  declare  the  office  void,  and  that  then  within 
ten  dxys  a  new  election  shall  be  held.   The  offioe 
here  still  existed  until  and  on  Nov.  1.   The  effect 
of  this  is  that  the  term  of  offioe  then  ceased,  and 
by  the  legal  effect  of  that  the  officers  retired,  and  on 
Nov.  1,  a  new  election  was  held.    I  am  clearly  of 
opinion  that  all  four  still  continued  in  the  omoe 
of  town  councillor  ou  Nov.  1,  and  the  office  only 
bfMjame  vacant  so  as  to  authorise  a  new  election  on 
Nov.  1.   But  then  there  is  this  further  question ; 
supposing  by  reason  of  the  wwds  in  sect.  52,  it 
couui  be  held  that  Jones  bad  ceased  to  hold  the 
offioe  before  Nov.  I,  and  was  not  a  retiring  officer 
on  Nov.  1,  and  consequently  this  election  might 
be  questioned,  can  the  vali^ty  of  this  election  be 
impeached  by  mandamus,  or  must  it  be  under  the 
old  law  by  a  quo  warrtmto,  and  now  under  the 
Corrupt  Practices  Act  by  petition  P   I  asked  the 
counsel  for  the  applicant  in  the  course  of  the 
argument  if  they  could  show  me  any  authority 
for  the  proposition  that  a  mandamus^wvU  lie  toi 
deolare  ao  eleetion  void,  wh«)g^jbei)Cb^JWi@@^[C 
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fact  an  election.  I  was  not  aware  tbat  the 
contrary  of  that  proposition  had  been  bo  well  put 
as  it  is  in  the  case  of  Reg.  v.  Mayor,  ^e.,  of  Cheafer 
(25  L.  J.  61,  Q.  B.),  to  which  my  brother  Cleasby 
has  called  my  attention.  There  it  was  held  tbat 
"  it  is  an  inflexible  rule  of  law  that  where  a  person 
has  been  de  facto  elected  to  a  corporate  o£Qce,  and 
has  accepted  and  acted  in  the  office,  the  Talidity 
of  the  election  and  the  title  to  the  office  can  only 
be  tried  by  proceeding  on  a  quo  warranto  infor- 
mation ;  and  that  a  mandamus  will  not  lie  nnless 
the  election  can  be  shown  to  be  merely  colour- 
able." It  appears  to  me,  therefore,  that  where 
there  has  been  an  election  d»  fartto,  an  election  in 
fact  acted  on,  that  there  is  no  authority  for 
holding  that  it  is  impeachable  by  mandamus,  but 
if  can  only  be  impeached  by  q\to  towrranto  under 
the  old  law  or  now  by  petition  under  the  Corrupt 
Practices  at  Municipal  Elections  Act.  If  authority 
were  wanting  the  rase  of  Sardwick  t.  Brown 
(L.  Eep.  8  C.  P.  406)  would  be  sufficient  on  the 
point  wliether  the  office  was  still  full  on  Nov.  1, 
The  facts  in  that,  case  were  totally  different  to 
those  now  before  us,  and  were  in  substance  as 
follows:  B.,  a  town  councillor  of  Newcastle,  in 
Jaly,  1872,  made  a  composition  with  bis  creditors 
under  sect.  126  of  the  Bankruptcy  Act  1869, 
under  which  a  resolution  was  come  to,  and 
registered  on  the  23rd  Sept.  On  the  4th 
Not.  B.  placed  the  resignation  of  bis  office  of 
oonncillor  in  the  hands  of  the  town  clerk, 
and  announced  the  resignation  by  advertise- 
"  ment  on  the  6th  Nov.,  and  by  the  same 
adrertiaement  offered  himself  for  re-election  at 
the  Hnnnal  meeting  of  the  town  council.  On 
the  9th  Nov.  B.'s  repignation  was  accepted,  and 
on  tbe  18th,  there  having  been  no  declaration 
by  the  conncil  that  the  office  was  void,  he  was  re- 
elected a  town  oonncillor.  It  was  held  that  B., 
having  by  reason  of  his  havjng  compounded  with 
bis  creditora,  ceased  to  bold  the  office  of  coun- 
cillor, was  incapable  of  resigning  it;  and  the 
council  not  bavinR  pnrened  the  coarse  pointed 
oat  by  sect.  52  of  tne  Municipal  Corporatiuns  Act, 
the  election  was  void.  It  will  be  seen,  therefore, 
that  thongfa  the  facts  were  different,  it  was  neoes- 
8817  ^  decide  whether  the  office  was  void  or  not ; 
and  it  wte  held  that  it  was  not  void  until  so 
declared  by  tbe  ooanoil,  under  sect.  52,  Bovill,  C.J. 
in  bis  judgment  expressly  holding  this.  As  there 
was  no  such  declaration  in  this  case,  I  am  of 
opinion  that  thisoffice  was  full  up  to  tbe  date  of  the 
new  election,  and  thnt  Mr.  Jones  wus  among  the 
retiring  officers  on  Nov.  1,  and  wae'  re-elected  on 
that  day.  His  office,  therefore,  cannot  be  im- 
peached. 

Cleasbx,  B. — I  am  of  the  same  opinion.  If  the 
only  application  were  for  a  mandamus  calling  upon 
the  mayor,  aldermen,  and  bargesses  of  Welch- 
pool,  to  hold  a  f^sfa  election,  I  cannot  think  it 
could  be  granted.  Ererytbirg  connected  with 
this  election  was  done  quite  regularly.  Tbe  case 
is  entirely  distinguishable  from  tbat  of  Beg.  t. 
Mayor^  4re.,  of  Leeds  (11  A.  &  B.  512.)  In  that 
case  tbe  election  was  complete.  The  facts  of  tbat 
,  case  appear  to  bave  been  shortly  these.  On  an 
election  of  councillors  for  a  ward  in  the  borough, 
the  presiding  aldermen  and  two  assessors,  before 
two  in  the  alternoon  of  the  day  next  but  one  after 
the  election,  published  under  5  ft  6  Will.  4,  c.  76, 
B.  85,  a  declaration  containing  a  list  of  the  council- 
lors elected,  which  declaration  inoladed  the  name 
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of  P. ;  after  two  o'clock  the  aldermen  and  assessors, 
on  the  discovery  of  a  supposed  error  in  counting 
the  legal  votes,  signed  and  published  a  second 
list,  omitting  the  name  of  P.,   and  substitat- 
ing  that  of  B.    P.  afterwards  made  the  declan- 
tion  required,  and  B.  did  the  same  afterwards; 
npon  P.  claiming  to  act,  the  mayor  and  tovi. 
council  refused  to  permit  him  to  do  so,  and 
allowed  B.  to  act   On  application  by  P.  for  a 
mandamns  to  receive  and  count  his  vote,  it  wai 
held  tbat  the  office  was  not  fall ;  and  that  tbe 
proper  remedy  was  by  mandamns,  the  second 
publication  and  subset^uent  acting  by  or  on.behalf 
of  B.  being  merely  void,  and  P.  being  in  de  fatto. 
The  Attorney-General  (Sir  John  Campbell)  in 
showing  cause  cited  Beg.  v.   Mayor  of  Oxford 
(6  A.  &  E.  349),  where  it  was  held  that  if  a  coun- 
cillor be  ousted  and  another  elected,  and  inch 
election  he  merely  colourable,  a  mandamus  will  go 
to  permit  the  onsted  part^  to  exercise  his  offica, 
not  to  restore  bim  to  bis  office ;  tbongb  if  the 
ousting  and  election  be   bond  fide,  the  proper 
remedy  is,  not  by  mandamna  to  restore  tbe  oasted 
party,  bat  by  a  quo  vtarranio  against  him  who  ia 
m  de  facto.   To  this  Patterson,  J.  replied,  "  Then 
the  regular  forma  had  been  gone  through.  Accord- 
ing to  that  the  town  council  might  admit  a  partf 
who  h«d  not  a  single  vote,  and  then  say  that  toe 
office  was  full.    Potts  was  in  de  facto,  and  the 
ujarranto  should  have  been  against  hina."  Tbat  j 
was  the'  real  ground  of  their  decision.    I  thiols; 
therefore,  the  mandamus  to  compel  a  fresh  electioa 
will  not  lie.    But  tbat  is  not  all.   Tbe  mandamna 
also  seeks  to  compel  tbe  town  council  to  do  this 
ministerial  act,  viz.,   to  declare  the  office  latdj 
held  by  Mr.  Jones  to  be  void,  or  in  other  words  to 
•declare  tbat  on  Nov.  1,  this  gentleman  could  not 
succeed  to  the  office  by  virtue  of  being  a  retiring 
councillor.   Now,  in  tbe  first  place,  it  is  qnite 
clear  that  this  can  only  have  reference  to  a  decla- 
ration arising  from  Mr.  JoneB's  bankrapteydoriag 
the  period  of  his  holding  bis  office,  and  can  bare  : 
no  reference  to  the  election  which  took  placa 
afterwards.   In  fact  the  object  of  this  mandanu  i 
is  to  compel  the  town  conncil  now  to  make  a 
declaration  which  they  tmght  to  have  made  bdcne- 
I  qnite  agree  with  what  has  been  said  by  tbe  Lord 
Chief  Barou,  that  this  office  was  in  contemplation 
of  law  foil  up  to  the  Ut  Nov.  Now  it  is  to  be  talna 
that  before  the  1st  Nov.  Jones  had  obtained  bis  oar 
tificate,  and  therefore  was  capable  of  being  elected 
on  that  day  to  his  own  vacant  office,  and  therefore 
if,  previous  to  the  1st  Nov.,  the  town  council  bad  in 
fact  declared  his  office  tobe  votd.hemight  bave  bea 
re-elected  to  the  vacant  post.   Under  these  dr- 
comstances,  there  being  no  new  nominations,  tbe 
retiring  cooncillors  are  by  the  statute  declared  to 
be  deemed  re-elected.    Now  I  will  not  repeat 
what  has  been  said  b^  the  Lord  Chief  Baron  as  to 
Mr.  Jones's  office  being  oontimiing  and  full  np  to 
Ist  Nov.,  but  will  content  myself  oy  referring  to 
tbe  case  of  Beg.  v.  Mayor,  ^c,  of  Leeds  (7  A.  A  E- 
963),  where  the  point  appears  to  have  arisen,  aud 
been  discuBsed.    For  tiwse  reasons  I  tfaink  thx 
rule  onght  to  be  disoharged. 

Bmle  Hedtmyti. 
Solicitors  for  plaintiff,  Jonte,  Blaxland,  and 

for  Charha  Jvnea,  Welch  pool. 

Solicitors   for  defendant,  Milne,  BiiJBe  and 
ifellor,  for  B.  Mawriee  Jonee,  Welchpool. 
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GOUMON  FLEAS  DIVISION. 

Friday,  Nov.  17. 

Dawbom  (app.)  V.  BoBiiTS  (reap.)  (a) 

FarHoMeutary  franehite  —  Oouniy   vdh  —  Banf- 
charge. 

TIm  gratdee  of  a  freehold  rentcharge  of  the  yearly 
value  of  40«.  or  upwards  ieauing  oui  of  a  revar- 
(ton  it  entitled  to  vote  al  county  elections. 

AfFBiL  from  the  decision  oFa  reTisiuff  barrister. 
The  followiiifi  case  was  atafced  for  the  qiinion  of 

tiie  cotu-L 

Al  a  court  held  at  Southampton  on  the  22od 
Sept.  1876  by  me,  the  barrister  appointed  to 
nriae  the  lists  of  Toters  for  the  Soatnem  Diri* 
■on  of  the  coooty  <A  Hants,  objeotion  was  duly 
mde  to  the  claim  of  OUrer  Robert  Dawson  to 
hire  hii  name  inserted  in  the  list  of  voters  in  the 
puiih  of  St.  Mary  for  the  said  Soathem  Division  of 
(btt  said  eoanty. 

The  qaalification  stated  by  the  said  Oliver 
Bobert  Dawson  in  his  claim  was  a  "  freehold  rent- 
disrge"  ifesninff  out  of  houses  and  laud  Itchea 
Bridgeroad  and  Doek-sUeet,  owner  Heniy  Gomp- 
ton. 

It  ippew^  that  by  an  indenture  bearing  date 
29th  Sept.  1874,  the  reversion  in  fee  in  the  said 
premises  was  conveyed  to  the  said  Henry  Gompton, 
BDbject  to  certain  leases  of  1000  years  each,  created 
by  indenture  of  demiFe  bearing  date  29bh  July 
1854.  In  each  of  these  leases  a  ground  rent  was 
reserved,  and  in  each  was  oontained  a  power  of 
»«itry  in  default.   These  leases  are  still  sab- 

By  indenture  bearing  date  the  16th  Jan.  3875, 
the  said  Henry  Gompton  granted  to  the  said 
Olirer  Bobert  Dawson  a  yearly  freehold  rent- 
cbsige  of  21. 10s.  ohuged  upon  the  said  premises. 
The  Mid  indenture  also  contained  a  power  of  dis- 
twes  in  de&nlt  of  payment  of  the  said  rent* 
disrge. 

Copies  of  the  aforesaid  indenture  of  the  2dth 
Sept.  1874,  and  of  the  15th  Jan.  1875,  comprised  in 
adiedale  B.  are  annexed  to  this  case. 

It  was  not  disputed  that  the  reeerved  gronnd- 
KDt  was  amply  sufficient  to  me<>t  this  and  other 
Kntchsrges  granted  about  the  same  time  and 
■Mning  out  of  the  same  premises,  and  that  t.he 
smoant  due  to  the  said  Oliver  Bobert  Dawson  and 
tW  other  grantees  had  been  actually  paid  to  each 
of  them  respectively  by  the  agent  of  the  said 
Henry  Gompton. 

llw  claims  of  foor  oUier  persons  vhoae  names 
sre  let  out  in  the  «ohedale  A  hereanto  annexed 
vera  ebjected  to  on  the  same  gronnda. 

I  was  of  ofnnion  that  consiaeriog  the  nature  of 
Henry  Compton's  interest  the  power  of  distress 
aontained  in  the  indentore  of  the  15th  Jan.  1875. 
wss  nnsMory,  and  disallowed  the  claims  of  the  said 
Oliver  Bobert  Dawson  and  of  the  said  four  other 
persons  to  be  inserted  in  the  said  list. 

The  cases  of  the  four  other  persons  mentioned 
in  schedale  A.  depending  upon  the  same  decision 
sre  ooneotidated  with  this  case. 

If  the  ooart  be  of  opinion  that  my  decision  was 
WRmg  the  register  is  to  be  amended  by  inserting 
the  Dames  of  O.  B.  Dawson  and  of  the  four  other 
persons  in  the  said  list. 

Bidiey,  for  the  appellant. — The  appellant  is 
•Dtitbd  to  hvre  his  name  placed  on  the  reg^ter. 

M  tifiiilsil,  Ig  g.  fl  HBfCTUw.  Steqn  BMKlst^eUir. 


A  rentcharge  is  a  tenement  within  the  meaninz 
of  10  Hen.  6,  o.  2,  and  its  nature  is  not  altered 
by  the  abolition  of  real  notions  by  Sb4  Wid.  4, 

c.  27,  s.  36. 

Thonat  v.  Bylveiter.  L.  Esp.  8  Q.  B.  868 1  43  L.  J. 
237,  Q.  B.;  29L.T.  B«p.H.  S.290; 

Whitalur  r.  Forbes.  L.  Rep.  10  C.  P.  588  ;  44  L.  J. 
382,  0.  P.;  83L.T.U«p.  N.  8.583. 
[He  was  stopped  by  the  oourt.]  ' 

Ohester,  for  the  respondent. — The  grantee  of  enoh 
a  rentcharge  as  this  has  merely  a  personal 
remedy  against  the  grantor;  he  mu  no  remedy 
against  the  land  itself.  [Lindlbt.  J. — He  might 
obtain  a  decree  for  a  sale  to  raise  the  arrears 
White  V,  James  (26  Beav.  191).  Lord  Cousridqe, 
C.J.  referred  to  Dodds  v.  Thompson,  L.  Bep.  1 
0.  P.  133  J  35  L.  J.  97.  C.  P.]  Thomae  v.  Sylvester 
{■uhi  sup,)  is  distinguishable,  because  there  a  good 
rentcharge  was  created  out  of  thn  seisin  in  fee  by 
the  Statute  of  Uses.  [Lord  CoLEaiDOE,  G.J. — 
Can  no  one  create  a  valid  rentcharge  except  a 
yeoman  farming;  his  own  laodP]  Not  for  this 
purpose.  This  u  merely  a  payment  in  gross,  and 
18  not  a  tenement  within  10  Hen.  6,  o.  2,  ao  as  to 
oon^  a  right  to  vi>te.  He  also  referred  to 
Bacon's  Abridgment  "Bent"  B.;  StedeY.  Botworlh 
(34  L  J.  57,  G.  P.)  ;  Hopwood  and  Philbriok's 
Begtstration  Oases  106  s.  o. 

Lord  OoLBBiDGB,  O.J. — ^In  this  oaae  I  am  of 
opinion  that  the  decision  of  the  revising  barrister 
wfw  wrong,  and  ought  to  be  reversed.  We  mast 
look  at  the  words  of  the  statute  in  order  to  see 
whether  I  he  person  objected  to  was  qaalified  to 
vote.  The  statute  10  Hen.  6,  c.  2  says  that 
the  persons  who  are  to  vote  are  those  who 
have  a  "frank  tenement"  of  the  value  of 
forty  shillings  a  year.  Now  has  the  appellant 
in  this  case  such  a  "  frank  tenement "  P  By  the 
deeds  which  accompany  the  case  it  appears  that  Mr. 
Gompton  held  the  land  in  fee  subject  to  certain 
leasee,  that  is,  he  was  the  reversioner.  Then  he 
creates  these  rentoharges  by  oonveyances  each  of 
which  is  sufficient  to  give  a  "  frank  tenement "  of 
the  value  of  21.  10s.  a  year  issuing  out  of  the  land, 
for  there  is  a  good  conveyance,  and  the  grantee 
rraieives  the  profits  of  the  ieterest  conveyed,  which 
is  a  rentcharge  of  21. 10s.  a  year,  and  the  laud  is 
snffic^t  to  pay  the  amount.  I  am,  therefbie,  of 
opinion  that  the  appellant  wu  entitled  to  vote. 

LiHDLET,  J. — I  am  of  the  some  opinion.  There 
■re  two  questiouB  to  be  considered,  first,  what 
sort  of  interest  does  the  appellant  take,  and 
secondly,  what  is  the  value  of  tliat  interest? 
Oan  any  oonveyanoer  say  that  this  is  not  a  tree- 
hold  interest,  l>eing  a  rentcharge  in  fee  simple 
charged  on  the  reversion  P  Tben  as  to  the  value. 
The  property  is  of  ample  value  to  pay  the  yearly 
sum  whioh  is  chaif[ed  upon  it,  the  appellant  is  in 
receipt  of  the  profits,  he  has  remedies  to  enforce 
payment,  and  to  my  mind  he  has  a  remedy 
against  the  land,  for  I  think  be  oonld,  if  it  were 
necessary,  get  a  pale  of  an  aliquot  part  of  the  land 
to  raise  the  value  of  the  interest  to  which  he  is 
entitled.  I  am  therefore  of  opinion  that  the 
decision  <^  the  revising  barrister  ooght  to  be  re- 
Tersed. 

Judgment  for  the  appeVaint. 
SoUciUvB  for  the  appellant^  BoberU  and  £ar> 
low;  for  Oomeell,  Basseitt  and  Btatiion,  South- 
ampton. 

Solicitors  for  the  respondent,  Bradby,  AoHnc, 

and  Oo.,  Sonthampton.  /-*/-vrtT/^ 
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BXOHBQUBB  DIViaiON. 
Tueaday,  Noo.  21. 

HoUfXS  O.  HABTET.(a) 

TraTufer  of  octionB  to  Chancery  DiciBion — Speeifia 
performance  of  o^eemmt — 'FraudvXefni  r«pre«en- 
tofton — 2Vmu  &y  yurjf — JiuiKafem  At^^  Mof.  34, 
OnlerZI.,  rule  2. 

If  in  am  action  in  a  Common  Law  Division,  tohero 
a  eroB$  action  hat  aUo  been  brought  in  the  Chan' 
oery  Dimeion,  it  appears  that  the  whole  dispute 
between  the  parties  can  be  more  conveniently  dis- 
posed of  in  the  Chancery  Division,  an  order 
transferring  the  cause  to  that  division  will  be 
made,  even  though  there  be  a  question  in  the 
ea/uss  which  migh  i  be  frope  rly  tried,  by  a  jury  in  the 
Common  Law  Biviswn. 

Therefore  where  an  action  was  brought  in  this 
division  for  breach  of  a  certain  agreement,  and 
for  a  fraudulent  and  falserep^-esentation  concern- 
ing the  subject  matter  of  that  agreement,  and 
a  trois  action  waa  brought  in  the  Chancery 
Division  for  (he  specific  performance  of  the  same 
{^^reement. 

Upon  an  ap^ieation  to  iransfer  the  action  to  the 

Okaricery  bivision  the  court  made  the  order. 
Appzu.  from  an  order  of  Lopes,  J.,  at  chambers, 
refosiug  to  transfer  the  action  to  the  Chancerj 
Division,  nnder  Order  LI.,  r.  2  of  the  Judicature 
Aot. 

The  Botion  (writ  iesned  29th  March)  was  for  the 
breach  by  the  defendant  of  an  agreement  for  the 
Bale  of  the  basiness  of  a  fellmonger  and  leather 
dresser,  and  to  procure  a  lense  tor  the  plaintiff ; 
and  uho  for  a  false  and  fraudulent  representation 
as  to  the  extent  and  value  of  the  said  buBineSB. 
The  defeudunt  in  his  statement  of  defence  besides 
denying  the  Agreement  and  representation, 
answered :  "  That  before  the  commencement  of 
this  action  the  defendant  had  threatened  to  oom- 
mence  proceedinffs  agfunst  the  plaintiff  for  specific 
performance  of  the  said  agreement,  in  the  Chan- 
'  oery  Division  td  the  High  Court  of  Justice,  and 
the  plunttff  has  commenced  this  action  in' order 
to  anticipate  and  embarrass  the  defendant  in 
obtaining  specific  performance  of  the  said  agree- 
ment. The  defendant  is  willing  to  have  bis  claim 
to  such  specific  performance  or  damages  dealt 
with  either  by  way  of  connter-olaim  in  this  action 
or  in  the  action  for  specific  performance,  oom- 
mRDced  in  the  Chancery  Division  as  may  be  most 
convenient  to  this  honourable  court,  and  the  defen- 
dant submits  that  this  action  shonid  be  transferred 
to  the  Chancery  DiTiHion-"  On  this  statement  of 
defence  issue  was  joined. 

On  the  15th  May,  the  defendant  bronght  across 
sciion  in  the  Chancery  Division  claiming  by  his 
statement  ofohdm  delivered  abontthe  end  of  May, 
a  speoifio  performonoe  of  the  said  agreement,  an 
injonction  to  restrain  the  plaintiff  from  drawing 
out  of  the  said  business  more  than  2002.  a  year, 
an  inspection  of  the  books  relating  to  the  basi- 
ness, and  damages  in  addition  to  or  sabstitation 
for  specific  penortnanoe.  To  this  the  pluntiff 
answered  on  the  29bh  Jane.  Issue  was  joined  on 
the  7th  Nov. 

On  the  13th  Nov.  a  summons  was  taken  out 
before  Lopes,  J.,  at  chambers,  to  transfer  the 
action  to  the  Chancery  Division,  bat  the  learned 
udge  refused  to  make  the  order. 

Pouller  for  the  defendant  now  appealed  from 
(•)B«poctMl  If  H.  r.  Dicnvs,  Xsq.,  Bsnlate-MtXaw. 
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that  decision. — ^This  case  is  clearly  one  whidi 
ought  to  be  transferred  to  the  Chancery  Division 
under  Order  LI.,  rule  2.  The  daim  in  the  Chan- 
cery suit  is  for  specific  performance  of  an  agree- 
ment which,  by  sect.  Si  of  the  Jodicatnie  Aot 
1873,  is  a  proceeding  specially  assigned  to  the 
Chancery  Divisiim.  The  learned  juoge  at  cham- 
bers refused  to  make  the  order  on  the  ground tlwt 
the  ease  involved  a  c{aestion  of  firand,  which  ooght 
to  be  tried  before  a  jury.  But  fraud  is  one  of  tlu 
principal  subjects  of  the  jurisdiction  of  the  Chan- 
eery  Division,  and  oonld  be  as  well  dealt  mth  then 
as  it  could  be  here.  If  the  case  be  transferred, 
the  whole  dispute  cao  be  settled  at  ono^  while  it 
certainly  cannot  if  it  remains  in  this  conrt. 
He  relied  on  HiUman  v.  Mayhew  (34  L.  T.  Bepi 
N.  8.  256 ;  L.  Rep.  1  Ex.  Div.  132). 

Hughes  for  the  plaintiff. — The  learned  judge  at 
chambers  was  right  in  not  making  the  orier.  ' 
Here  there  is  a  question  of  fraud  involved,  and 
one,  therefore,  wnich  shonid  certainly  be  sub- 
mitted to  a  jury.  But  if  the  case  be  transferred 
to  the  Chancery  Division,  it  will  not  be  so  tried, 
as  the  Chancery  Division  judges  have  held  that 
they  have  no  power  to  try  a  case  with  a  jury. 

OtarU  V.  CooJuoTt,  84  L.  T.  Bep.  N.  8.  646 ;  L.  Bep. 
8  Ch.  D.  746  i  I 

Oave  V.  Madmne,  Weakly  Notes,  18th  Nov.  S&  | 

Clbasbt,  B. — I  am  of  opinion  that  the  order 
ought  to  be  made  to  transfer  this  case  to  the 
Chancery  Division,  subject  to  its  obtainiog  the 
consent  of  the  president  of  that  division.  The 
proceedings  are  taken  on  the  same  agreemeut  is 
two  divisions :  in  this  division  au  action  is  brODfrht 
for  a  breach  of  that  agreement,  and  for  a  falsa 
representation  concerning  the  subject  matter  Oi 
it ;  in  the  Chancery  Division  the  proceeding  is  for 
a  specific  performance  of  the  same  agreement.  Issue 
baa  been  joined  in  both  actions,  and  both  ars 
ready  for  hearing.  It  is  for  us  to  say  whether 
both  these  proceedings  shall  go  on,  or  to  whkk 
division  the  whole  dispute  shall  be  translemi  i 
In  the  first  place  I  am  quite  dear  as  to  this,  that  I 
the  two  proceedings  ought  not  to  go  on  stmnl-  ' 
teneonsly,  a  practice  whidi  the  Court  of  Ghauoeiy,  | 
before  the  Judicature  Acts,  always  prevented  by  i 
invariably  insisting,  whenever  a  cause  waa  com- 
menced in  their  court,  on  having  all  the  proceed- 
ings connected  with  the  dispute  brought  in  tbor 
court.  Now  unless  there  be  some  good  and  par- 
ticular reasons  to  the  contrary,  I  think  that  this 
dispute  ought  to  go  as  a  whole  to  the  Chancery 
Division,  because,  and  that  is  the  main  reason, 
there  is  a  suit  for  specific  performance  of  ths 
agreement,  which  forms  the  subject  of  the  dispute, 
a  suit  which,  by  the  Judicature  Acts,  is  specially 
assigned  to  the  Chancery  Division.  In  a  ooo- 
sidered  judgment  in  this  court,  in  the  case  fi 
MiUman  v.  Mayhew  (ubi  sup.)  it  in  said.  "The 
speoifio  performance  of  oontraota  is  one  of 
the  aoti(uis  speoiimy  assigoed  to  the  ChaocKy 
Division,  and  if  it  had  been  otherwise,  from  tm 
machinery  at  the  disposal  of  that  division  such 
actions  would  be  more  conveniently  dispoeed  of 
there."  That  being  so,  when  we  find  there  are  two 
proceedings  going  on  simultaneously,  one  being  a 
suit  for  specific  performance,  the  other  being  for 
a  breach  of  that  agreement,  what  reason*  an 
there  co  prevent  our  adopting  the  usual  ooane, 
and  transferring  the  action  in  this  diviska 
to  the  Chancery  Division?  The  first  raasoa 
urged  upon  us  for  not  adopting  Ais  oooni 
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is  that  the  time  for  making  the  transfer  has 
elapsed,  and  that  it  is  now  too  late  for  us  con- 
resieatly  to  do  bo.  No  doabfc  the  time  to 
make  the  application  froald  hare  been  when  issue 
was  joined,  bat  both  the  casea  are  read;  for 
heariiig,  and  I  see  nothing  in  that  objection. 
Bat  then  it  is  said  that  a  qaeation  of  fnua  arises 
which  oo/cht  to  be  tried  before  a  jury  in  this 
(tiTision.  aow  fraud  isi  and  always  has  been,  one 
ofthenaingroandsoft^e  jnrudictionof  tfaeconrt 
of  «]Qit^,  and  it  certainly  would  have  been  but- 
priaing  if  it  bad  been  said  that  that  ooart  was  not 
cap^le  of  dealing  with  a  qaestion  of  fraad. 
When  we  find  the  case  is  one  properly  oognisable 
in  the  Chancery  -Dinsiooi  we  ought  not,  I  think, 
to  hesitate  to  send  it  there,  simply  for  the  reason 
that  a  fact  arising  in  it  might  be  properly 
tried  at  Comoion  Law.  That  is  not  the  proper 
reaaoD,  and  I  confess  I  am  not  disposed  to  plac«« 
10  maub  reliance  on  that  argument  as  was  done 
b;  Mr.  Jastice  Lopes  at  chambers.  The  reason 
for  transferring  it  to  the  Chancery  Division  is 
Uiat  the  fact  that  the  whole  question  can 
be  properly  disposed  of  there  is  more  weighty 
than  that  one  issue  in  the  case  can  be  more  pro- 
poly  tried  here. 

HiiSDLESTONi  B.— I  am  of  the  same  opinion.  By 
Order  LI.,  r.  2, "  any  action  may,  at  any  stage,  be 
transferred  from  one  division  to  another,  by  an 
order  made  by  the  court  or  any  jadge  of  the 
division  to  whioh  the  astion  is  assigned.^  Now  I 
mmot  agree  with  Mr.  Justice  Lopes*  Tiew  of  the 
otse,  bat  I  agree  with  my  brother  Oleasby  that 
this  action  ought  to  be  transferred  to  the  Ghanceij 
Division.  Mr.  Hughes,  on  behalf  of  the  plaiotin, 
nrged,  and  this  was  his  only  contention,  that  we 
ought  not  to  do  so  because  the  action  in  this 
division  was  brought  first,  and  because  it  involves 
ft  question  of  fraud  which  can  be  more  con- 
veniently cried  by  a  jury.  Bat  as  is  urged  on  the 
other  side,  there  is  a  claim  for  specific  perform- 
BQce,  and  if  the  defendant  fails  as  to  that  here, 
it  will  still  have  to  be  tried  in  the  Chancery 
Division ;  whereas  if  it  goes  to  Chancery  the  whole 
qnesdon  oan  be  tried  together.  That  la  true,  the 
IHMDtiff  says,  with  the  exception  that  the  case 
cuinofi  be  bried  in  that  division  by  a  jni^.  I  do 
not  wish  mynelf  to  say  without  consideration  that 
the  Chancery  judges  are  bound  to  try  with  a  jnry. 
Vice-Chancellor  Hall  and  the  Master  of  the  Rolls 
entertain  grave  doubts  whether  they  can,  under 
toy  drcnmntances,  try  wiih  a  jury;  but  I  feel 
myself  jnetified  in  referring  to  the  case  of 
Cannot  v.  Morgan  (34  L.  T.  Eep.  N.  3.  402 ; 
L  Hep.  1  Cb.  Div.  1),  before  the  Lord  Chan- 
cellor  after  the  passing  of  the  Judicature  Act, 
in  which,  when  upon  an  application  similar  to 
this,  it  was  urged  that  the  case  should  be  trans- 
ferred to  a  Common  Law  Division,  Lord  Cairns 
•aid,  "  As  regards  the  argument  connected  with 
trill  by  jnry,  the  action  oan  be  tried  by  a  jur^  in 
Chancery  Division."  Therefore  Lord  Caims 
■eems  to  have  been  of  opinion  that  the  Chancery 
jndgea  could  have  tried  the  case  with  a  jury. 
However,  if  any  difficulty  arises  npon  that,  there 
eoald  be  none  under  Order  XXX VL  r.  29,  which 
vactM  that  '*  In  any  cause  the  coart  or  a  judge 
of  the  division  to  which  the  cause  is  aFsigned  may, 
at  any  time  or  from  time  to  time,  order  the  trial 
sad  determination  of  any  qoestiou  or  issue  of  fact, 
or  purtly  of  fact  and  partly  of  law.  by  any  com- 
MinioMr  or  eommiasionen  appointed  in  por- 


snance  of  the  29th  section  of  the  said  Act,  or  at 
the  sittings  to  be  held  in  Middlesex  or  London, 
and  such  question  or  issue  shall  be  tried  and  de- 
termined accordingly."  I  think,  therefore,  that 
the  order  should  be  made'transfernng  this  case  to 
the  Chancery  Division,  always  subject,  of  course, 
to  the  consent  of  the  president  of  that  division 
being  obtained.  Order  made. 

Solicitor  for  the  plaintiS,  (T.  A.  Halcombe  for 
V.  A.  Jnliu$,  Abegervanny. 

Solicitors  for  the  def^dant,  Santon,  Hunter, 
and  Dounut  for  Jiamsf  QWj&rt  Priee. 


Tuesday,  Nbv.  14. 
(Before  Clbasbt,  B.) 
GuHAK  (Trustee,  &c.)  v.  WiLCOOXSOX  avd 

MuiisLOw.(a) 
Bill  of  *oifl— 17  ^  18  Viet.  c.  36— Receipt  for  ih$ 
price  of  goods  —  Memorandum  of  eale^Patt 
debt. 

In  an  interpleader  the  claimant,  W.  Mvnslow,  to 
prove  the  aaU  of  the  goods  to  him  hy  the  execution 
debtor  David  Wilcoi^on,  relied  on  ihefoUowwg 
document:  "Bought  of  Messrs.  D.  and  J.  W. 
[h&re  folloioed  th»  list  of  goods  and  pn'eef  set 
oui.2  1866.  May  6.  Memorandum. — W«  ao- 
knowUdge  thai  v>s  have  this  day  sold  and  de- 
livered to  Mr.  W.  JUT-,  the  above  articles  and 
^eeis  for  the  prices  above  named,  1631.  ISs.,  and 
that  payment  ther^or  has  bsen  made  to  us  of 
that  amount  in  account  between  us  and  und«r 
ths  agreement  arranged  to  be  made  with  respect 
to  the  amount  owing  by  us  to  him  for  rent, 
interest,  and  expenses"  The  consideration  vias 
that  stated  inthe  memorandum;  no  money  passed 
at  the  time,  and  the  goods  retained  in  the  debtor's 
possession. 

Seld,  that  the  document  did  not  require  registration 

under  the  BUls  of  8aU  Act  (17  &  18  Vict.  c.  86). 
Byerley  v.  Prevost  {L.  Hep  6  C.  P.  144)  /oUowsd. 
Intebplbadee  summons,  before  Lopea,  3.,  at 
chambers,  who  referred  it  to  the  court. 

David  Wilcockson,  a  tenant  of  Mr.  Mnnslow, 
the  claimant,  being  in  arrear  with  his  rent,  agreed 
in  conjunction  wiw  his  (the  tenant's)  partner,  J. 
Wilcockson,  to  sell  to  theolaimant  certain  funu- 
tnre,  and  it  was  then  agreed  that  the  pnrohase- 
money  should  go  in  discharge  of  the  rent  which 
was  then  due.  ^le  goods  were  accordingly  bought 
by  the  claimant,  and  the  following  document  was 
accordingly  drawn  up : 

Bought  of  MeaaxB.  D.  and  J.  W.  [heTft  followed  the 
list  of  ffoods  and  prioes].  1666.  Ma^  S.  Memonutdnni.— 
We  aokiunrledge  ibat  we  have  flus  day  sold  and  de- 
livered to  Mr.  W.  H.  the  above  artiolea  and  etfeota  tat 
tiie  prioea  above  named,  jei63  18«.,  and  that  payment 
tharef  or  haa  been  made  to  na  of  that  amonnt  in  aooonnt 
between  qb  and  under  thea^ieemmt  orruiffed  to  be  mode 
with  reopeot  to  the  amount  owing  by  as  to  him  for  rent, 
interest,  and  expmses. 

The  claimant  took  possession  of  the  goods,  and 
then  let  them  to  his  tenant  David  Wilcockson, 
who  remained  in  possession  of  them  uutil  the 
30tb  Oct.,  when  they  were  seized  by  a  sheriff  on 
behalf  of  the  plaintifi',  the  trustee  under  liquida- 
tion of  William  Waring  and  Z.  W.  Sharpies, 
execution  creditors  of  David  Wilcooksoo,  for  a 
judgment  debt  of  1211. 12*.  Zd. 

Olyn  for  the  sheriff. 

Rtkghes  for  the  plaintiff,  the  execution  creditor. 


(a)  Besottad  bar  H.  r.  Dteun.  BaEriaMM^Mj 
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— This  docament  is  more  than  s  mere  receipt. 
It  parportB  to  tranefer  the  property,  and  for  a  past 
OOQBideration,  and  ts  tbererore  a  bill  of  sale.  Ab 
snch  it  is  void  for  want  of  registration.  This  case 
is  distingmsbable  from  Byerley  t.  Prevo$t  (L.  Bep. 
6  C.  P.  144).  There  the  instrument  was  a  mere 
receipt,  bat  in  this  case  the  memorandum  makes 
it  mnch  more  than  that.  He  relied  on 
Hor^aXl  t.  fay,  17  L.  J.  26il,  Ex. 

A.  L.  SmUh  for  the  claimant. — ^The  inatrumenti 
here  was  a  mere  receipt,  and  therefore  does  not 
amoant  to  a  bill  of  sale  within  the  Billa  of  Sale 
Act.  The  case  of  Byerley  v.  Prevost  (L.  Rep. 
6  C.  P.  144),  following  the  decision  in  AlUop  v. 
Day  (5  Ij.  T.  Bep.  N.  S.  320  ;  31  L.  J.  105,  Ex.),  is 
absolately  in  point. 

Glbasbt.  B. — In  this  case  it  appears  that  a  trans- 
action between  the  claimanc,  the  landlord,  and 
the  execotion  debtor,  the  tenant,  was  followed  by 
a  receipt  given  for  money  paid  as  part  of  that 
transaction.  That  transaction  was  a  sale  of  goods 
to  the  claimant  (or  valuable  consideration,  and  at 
the  time  of  the  sale  the  following  document  was 
given ;  Now  this  docnment  is  said  to  be  a  bill 
of  sale  within  the  terms  of  the  Bills  of  Sale 
Act,  and  the  question  therefore  is  whether  this 
instrument,  as  intending  to  pass  the  property  in 
the  goods,  is  void  as  against  the  ezeontion  creditor 
.aa  a  bill  of  eale  requiring  registration  within  Uiat 
Act.  It  appearr  to  me  to  he  clearly  a  receipt. 
The  cases,  espeeially  that  of  BywUy  v.  Prmott, 
ihow  that  the  courts  treat  ench  a  dooiiment  as  a 
receipt,  and  I  do  not  think  that  the  addition  of 
the  memorandom  makes  it  any  the  less  a  receipt, 
or  that  the  words  distinguish  this  case  from  tbat 
of  Byerley  v.  Prevoet.  The  document,  apart  from 
the  memorandum,  is  a  mere  invoice  of  the  furni- 
ture and  goods  sold,  although  in  one  sense  it  may 
be  a  record  of  the  transaction.  Then  follows  the 
memorandum,  which  to  my  mind  is  merely  added 
in  order  to  show  tbat  the  money  for  the  goods  has 
not  been  paid  in  cash  but  by  dednction  from  rent 
due,  and  that  such  was  the  case  we  know.  In 
Byerley  v.  Prevoet  no  money  passed,  as  was  the 
case  here,  and  there  the  words  of  the  receipt 
were, "  Beoeived  of  Mr.  John  Byerley,  the  sum  of 
ninety  pounds,  being  the  amoant  agreed  to  be 
paid  for  the  pnrcbase  of  faonsehold  fnmitare  and 
effecta,"  Ac.  The  case  of  IforafaU  t.  Key  (17 
L.  J.  266,  Ex.)  does  not  amount  to  an  adverse 
decision,  the  ruling  there  being  in  effect  the  same. 
The  question  in  that  case  was  whether  the  in- 
strument conid  operate  as  a  conveyance,  inas- 
much ait  the  words  were  in  the  past  tense.  Tbat 
qnestion  does  not  arise  here.  I  hold  tbat  the 
document  was  merely  a  receipt,  notwithstanding 
ttie  memorandam  comprised  in  it,  and  that  the 
sheriff  mnst  therefore  withdraw. 

Order  accordingly. 

Solicitor  for  the  plaintiff,  W.  4-  Holcombe.. 

Solicitor  for  the  claimant,  Phelpt  and  Sidgmek. 


BVITH  t).  FieLDH0USB.(a) 

Fu&Zte  Health  Act  1B75— Action  for  penalty  under 
Schedule  JI.,  sect.  TO—Oonwnt  of  the  Attomey- 
Qeneral  under  sect.  253. 

The  content  of  the  Attomey-Qeneralmunt  he  ohtatned 
before  bringing  an  aeiion  for  penaliiee  under 
SeheduU  Jt,  ».  70  of  the  Fublitt  Health  Act  1875. 

(^Saportad  by  Hxnt  r,  Dnsanb  Sm^  BuiltUr4t-I«w. 


[Asm. 


In  an  action  in  the  County  Court  of  Keighley,  in 
Yorkshire,  for  penalties  under  Sohedale  11..  sect 
70,  the  judge  nonsoited  the  plaintiff  on  the  groond 
that  the  action  was  brought  without  the  conwat 
in  writing  of  the  Attorney-General. 

By  the  Public  Health  Act  1875,  Schedule  IT.  sert 
70,  any  person  who,  not  being  duly  qualified  to  ict 
as  member  of  the  local  board,  or  noC  having  made 
and  sabscribed  the  declaration  required  of  him 
by  this  Act,  or  being  disabled  from  acting  by  any 
provision  of  this  Act,  acts  as  such  member,  diaU 
be  liable  to  a  penally  of  501.,  which  oia^  bo 
recovered  by  any  person,  with  full  noats  (tf  smt,  bf 
action  of  debt.   

By  sect.  253  of  the  Act,  part  VIL,  proceeding 
for  the  recovery  of  any  penalty  under  this  Act 
'shall  not  except  as  in  this  Act  is  expressly  pro- 
vided, be  had  or  taken  by  any  person  other  tun 
by  a  party  aggrieved,  or  by  the  local  authority  d 
the  district  m  which  the  offence  is  oommittel, 
without  the  consent  in  writing  of  the  Attorney- 
General,  provided  that  such  consent  shall  not  be 
required  to  proceedings  which  are  by  the  pro- 
visions of  this  ^ct  relating  to  nuisances  or  offen- 
sive trades,  auihorised.  to  be  taken  by  a  local 
authority  in  respect  of  any  act  or  dcFault  committed 
or  taking  place  without  their  district,  or  in  respect 
of  any  house,  building,  manaCaotory  or  plaoe 
sitaated  without  their  district. 

Forhee  now  moved  for  a  rule  to  ahow  cause  why 
the  nonsuit  should  not  be  set  aside,  and  a  new  trial 
bad  on  the  ground  of  misdirection  of  the  learned 
j  udge.  The  consent  of  the  Attomey-Gboeral  wasnot 
necessary,  because  sect.  70  provides  that  the  action 
for  such  penalties  may  be  brought  by  any  persoa. 
It  is  different  under  Sohedale  II.  as.  wand 09. 
An  actioa  to  recover  penaltiea  under  those  sectioai 
would  clearly  be  necessary,  unless  they  were 
brought  by  the  party  aggrieved.  [CoUBisei, 
G.J. — The  penalties  under  sa.  68, 69,  are  penaltin 
imposed,  not  recovered.  Sect.  253  deals  with  the 
recovery  oF  penalties.] 

The  Court  (Coleridge,  C.J.,  and  Pollock,  B.)  were 
clearly  of  opinion  that  the  consent  of  the  Attorney- 
General  vras  necessary.  Motion  refuteL 

Solicitors  forplaintiff,  /.  F,  Bow,  fw  AoitaMa 
and  JSoiinson,  Keighley. 


PEOBATE,  DIVORCE.  AND  ADMIKALTI 
DIVISION. 
ADMIBALTT  BUSINESS. 
Now.  8  and  9. 
Thb  Cadiz  ahd  thk  BoTHB.(a) 
Bcivage,  agreement  for  apporfionm«i>< — AMitioiud 
taloage  ouUide  agreement — Persons  not  odaafly 
engaged  in — Ooete. 
When  peraone  agreeto  render  a  ealvageeernee  and  19 
apportion  the  ealvage  in  a  particular  way,  omI 
further  ealvage  eervices  are  rendered,  not  co%- 
iemplated  by  the  agreemenU  the  whole  bodg 
ealvore  are  entitled  to  share  in  the  retrofit 
and  not  only  those  actually  engaged  M  H» 
further  salvage  operaixoTis. 
Costs  of  all  parties  vtere  ordered  to  he  paid  omi  of 
fund  in  court,  except  a  defendant's,  in  eonseqaemee 
a/  his  misconduct  to  the  eO'SaZvors. 
Tuu  was  a  canse  for  the  distribation  of  Balrifls 
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Smiih  v.  Fibldhousb— Tvb  Cadiz  avd  thb  Bom. 


THE  LiAW  TIMES. 
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Thb  Cadiz  akd  thb  Boiki. 


[Ad  If. 


itrned  by  tbe  plaintifFs  and  defendants  ia  divine 
Iperotioos  from  tbe  wrecks  of  tbe  S.S.  CadU  aod 
fovM,  near  Brest,  in  France. 

The  Oadig  had  gone  on  shore  and  sank  in  Hay 
[875,  and  in  tbo  same  month  an  "  Association  for 
be  Froteofeionof  Commercial  Interests  as  respiects 
freekedand  Damnged  Property,"  enguged  with 
Idendaat  Sacnnel  Edwards,  who  signed  all  agree- 
noits  as  Edwards  and  Co.,  and  who  was  a  diver 
lelongiog  to  Whitstable,  to  salve  the  cargo  in 
rblcb  they  were  interested,  at  tbe  rate  of  15  per 
eot,  for  quicksilver  and  lead,  and  5  per  cent,  for 
pecie,  5  per  cent,  ob  value  of  a  hunting  knife 
ilaed  at  70002.,  and  30  per  cent,  on  all  other 
urge,  and  the  other  parties  interesied  in  the 
ugq  made  similar  agreements  as  to  their 
■onions. 

Samael  Edwards  commanicated  with  people  at 
Vbitstaote.  who  engaged  at  that  place  the  per- 
Dos  requisite  to  enable  him  to  carry  out  the 
urvice. 

It  appeared  that  there  three  methods  in  which 
i  was  customary  amongut  Whitstable  divers  to 
pportion  salvage  earned  by  diving  operations. 

(1.)  That  allowing  three  shares  for  those  who 
■tre  actually  diving,  three  shares  to  tbe  owner 
I  each  smack  employed,  and  two  to  the  owner 
I  each  divins  apparatus ;  the  other  men  should 
loh  take  single  snares,  and  boys  a  half  or  three- 
oirter  share,  acoording  to  their  ability. 

(8.)  That  the  shares  being  estimated  in  the  same 
ay  as  above,  the  men  and  boys  engaged  to  assist 
loald  onlj  take  half  of  the  shaiw,  and  receive 
om  those  who  had  engaged  them  lOir.  a  week  and 
1  allowance  eqnal  in  amount  to  half  their  food  in 
[riiange  for  the  other  half. 
(8.)  That  the  shares  heing  still  estimated  in  the 
me  way,  the  men  engaged  to  assist  should  re- 
ive  wages  of  lU  per  week  and  their  food  from 
18  persons  who  had  en^aited  them,  who  received 
le  whole  of  tbe  shares  la  exchange. 
At  first  a  smack  called  the  Bomp,  with  a  crew 

six  hands,  was  engaged  to  come  ont  to  Brest 'to 
sist,  and  there  was  a  dispute  between  the  parties 

to  whether  her  crew  hod  been  engaged  in  tbe 
-Bt  or  second  of  tbe  above  methods. 
After  they  bad  worked  some  time,  another 
lack,  the  Ann  Elizabeth,  was  also  engaged  to 
sist;  her  crew  being,  it  was  admitted,  engaged 
*  her  owner  on  tbe  3rd  method  ;  whilst  tbe  tial- 
,ge  operations  were  proceeding,  on  the  night  of 
e  I3th  Aug.  1875,  a  light  was  seen  and  cries 
Ard  from  a  vessel  apparently  in  distress  ;  some 

the  men  went  off  in  tbe  boats  belonging  to  the 
lacks,  and  on  tbe  way  mnt  a  barque  standing 
to  danger,  which,  after  reoei%'ing  notice  of  her 
•ition,  put  out  to  sea  in  safety,  the  boats  after- 
irds  met  several  boats  with  some  passengers  on 
ard  ^lem,  from  the  Royal  Mail  Steamship  Boyne, 
d  learnt  that  the  light  they  had  seen  and  cries 

yhad  heard  proceMed  from  that  vessel,  which 
ran  on  the  rocks;  the  smack's  boats  then 
vcd  and  piloted  tbe  Boyne'a  boats  to  the  island 
Ualines,  off  which  the  smacks  lay,  for  which 
crice  SOL  was  paid  to  and  shared  by  all  the 
rsoDs  engaged. 

In  the  morning  the  defendant,  Samuel  Edwards, 
ew  up  a  contract  on  board  one  of  the  smacks  ■  to 
IvB  specie  and  diamonds,  of  which  there  were  a 

ri  amount  on  board  the  Boyne,  at  10  per  oent., 
went  on  board  tiaat  Teuel  and  got  bne  captain 


of  her  to  accept  the  contract ;  he  then,  with  the 
assistance  of  some  of  the  crew  of  the  Ann  Eligabetk, 
and,  as  it  was  subsequently  proved,  two  of  tbe 
crew  of  tbe  Bomp,  got  one  of  tbe  diving  appa* 
ratus  on  hoard  the  Boyne,  and  began  to  dive,  and 
in  a  very  short  space  of  time,  abont  an  hour, 
succeeded  in  reooreriog  24,700L  worth  of  epecie 
and  diamonds;  during  that  day  the  rest  of  the 
orews  of  the  two  smacks  were  employed,  some  in 
getting  their  smacks  iu  re^iness  to  otinvey  the 
passengerd  Trom  Malines  to  La  Couqudte,  the  nearest 
town  on  the  main  land,  and  others  in  navigating 
the  Bomp  to  the  Boyne,  and  keeping  ber  in  readi- 
ness to  assist  in  any  way  that  might  be  neces- 
sary. On  the  next  day  tbe  crews  saved  tbe  mails 
and  a  large  portion  of  the  passengers'  baggage; 
subsequently  tbe  salvage  operations  on  the  Oadit 
were  resumed. 

The  plaintiffs,  a  portion  of  the  crew  of  the  Bomp, 
not  beiug'satisfied  with  the  accounts  rendered  to 
them,  on  the  close  of  the  operations  for  the  year, 
commenced  proceedings  for  an  account  m  the 
High  Court  of  Justice,  and  assigned  tbe  caoM  to 
tbe  Chancery  Divisiou  in  tbe  Bolis  Court. 

On  the  13ch  Nov.  1876,  the  Master  of  the  Bolls 
ordered  the  cause  to  be  transferred  to  the  Admi- 
miralty  Court:  {BumpJaay  v.  EdwartU,  Weekly 
Notes  L875,  p.  208.)' 

On  the  I6th  Dec  1875,  a  statement  of  claim  waa 
delivered  on  behalf  of  William  Humphrey  and 
three  others  of  the  crew  of  the  Bfimp,  praying  for 
an  aoconnc  on  the  basis  of  division  (No.  1),  and 
claiming  to  divide  the  total  salvage  into  1 6(  shares 
against  Samuel  Edwards,  the  Hoyal  Mail  Steam 
Packet  Company,  who  were  owners  of  the  Boyne, 
and  the  Association  for  the  Protection  of  Gommer- 
oial  Interests,  as  respects  wrecked  and  damaged 
property. 

The  16^  shares  were  made  np  as  followB  : 

Tbe  owner  of  the  ainaak£oiiq>   8  shsni 

William  Bigden  (diver)   S  h 

Bamasl  Edwards  (diver),  defandMit   8  « 

Williaai  Hamfrer,  plaintiff    1 

William  Akhby,  pluntiff    1  „ 

George  Hnmpbre;    1  „ 

John  Unmpnrey,  plaiatiff   1  „ 

Ethelbert  Edendsn,  pUiatiff   1  „ 

Biohard  Edwards  1  „ 

aa^' :::::::::::::::::::::::::::::::::!  :: 

Total  16i  abaies. 

It  subsequently  appeared  that  Joseph  Day  was 
not  a  boy,  and,  therefore,  was  entitled  to  a  full 
share,  and  that  the  diving  apparatus  employed 
entitled  its  owner  to  2  shares,  so  makinj;  np  a 
total  of  19  shares,  and  the  statement  of  daim  waa 
amended  accordingly.  Tbe  plaintiffs  also  al- 
lowed that  such  sums  aa  had  been  paid  or  were 
due  to  the  crew  and  owner  of  the  Ann  BUgabttk 
should  be  taken  into  account. 

On  the  21st  Dec  1875,  the  statement  o£  claim 
was  ordered  to  he  amended  by  adding  the  five 
other  persons  above  enumerated  as  defendants. 
Three  of  them  bad  been  co'sdventurers  with 
Samuel  Edwards  from  tbe  beginning,  and  the 
other  two  were  persons  belonging  to  tbe  Aomp, 
who  raised  no  objection  to  the  aocoants  rendered 
by  Samuel  Edwards. 

On  tbe  6tb  Jan.  the  defendant  salvors  delivered 
statement  of  defence,  claiming  to  have  the  amount 
arising  from  the  CadiM  divided  into  31}  shares,  to  i 
be  distributed,  aa  to  the  i2oie^>iz?8^*C9 (Single 
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(No.  2),  and  as  to  Ann  EUadbeth  on  plan  (No.  S), 
and  that  that  from  the  Boyne  afaoald  only  be 
divided  amongst  those  actDslIy  engaged  in  the 
operation.  The  31}  fiharcB  were  mnde  np  aa 
folIowB : 

The  owntn  of  the  inuok  Romp   8  ahares 

The  own  en  cf  the  Ann  EUMaMh    3 

The  owneta  of  the  two  diTisg  appuatni  4 

Williun  Bigden  (direr),  defendant   S 

8amnel£dwaLrdB(diTer),defeiidjuLt   8 

Frederick  Pearoe,  defendant   1 

Jouph  Da/,  defendant   1 

BicdurdEawarda,defatidut   1 

William  Hamphm,  plaintiff   I 

"nilUMn  Ashby,  pUntiff  i 

John  Hnmphrer,  plaintiff   i 

EihelbertKdenden.pWntiff   t 

George  Hnmphrey,  d^endant   { 

The  ranwining  }  eharee  to  the  four  latt 
mantioiied  pownu  to  be  taken  bj  the 

origlD&l  adnototera   4 

TiT»  penoufl  crew  <tf       XUMaMh   5 

One  bo7  ,,  u  } 
Two  French  pOoti  2 


Total  81}  ahare*. 

On  the  9th  Karch  the  plaintiffs  replied,  joining 
issae  on  the  etatement  of  defenoe,  aoa  denying  the 
employment  of  theTrenoh  pilota  exoept  onordiiuuy 
wages. 

On  the  5th  Afay  1876  th^  pleadings  were  farther 
amended  by  joining  the  owner,  master,  and  crew 
of  the  Ann  Elitabeih  aa  plaintiffs,  and  adding 
tffO  more  shares  in  respect  of  a  second  diving 
apparataa.  The  sums  of  money  due  for  salvBge 
from  the  vartoue  parlies  interested  in  the  Cadiz, 
and  from  the  B.  M-  Steamship  Co.  nnder  the 
agreements  wore  paid  into  court,  and  on  2nd  and 
6tfa  May  1875  the  case  oame  on  for  hearing.  After 
hearing  the  opening  statement  fw  the  plaintiff's 
and  the  partial  examination  of  one  witness  on  each 
aide,  the  case  of  the  salvage  of  the  Oadu  as 
distiogaisbed  from  the  Boyne  was  referred  to  the 
legistrar  to  report  "  on  the  basis  or  modes  of  cal- 
ctuation  adopted  by  the  plaintiffs  and  by  the  defen- 
dants reBpectiTely,  or  any  modification  of  the  said 
respective  bases  or  modes  of  calculation  rendered 
necessary  by  the  uccounta  and  vouchers  produced." 
The  registrar  sat  on  the  12th  and  13th  'Tnly,  and 
on  25th  Jaly  1876,  made  his  report,  disallowing  7 
per  cent,  oat  of  a  claim  of  10  per  cent,  on  the 
whole  salvage  for  commission  (iis  it  appeared  that 
only  3  per  cent,  was  actually  paid  to  other  parties, 
the  defendant,  Samne)  Edwards,  reserving  7  per 
cent,  for  himself  and  his  original  co-ad  venturers, 
bnt  not  giving  the  other  salvors  any  notice  of  their 
intention,  bat  charging  the  whole  10  per  oent.  as 
EerroB,  the  agent's,  oommiBBion),mBking  some  other 
dednotiona,  and  finding  that  the  namber  of  shares 
into  whiob  the  amount  dne  for  mWaire  before  the 
arriral  of  the  ilnn  Elusdheth  shoatd  be  divided 
was  nineteen*  made  up  aa  follows : 

The  owner  of  the  smack  Eomp  8  ahares 

William  Biffden  (diver),  defenduit           8  „ 

Samoel  EdwKrdB  (diver j,  defendant          8  ,. 

William  Hnmphny,  pUintiff                  1  „ 

William  Aehbv,  plaintiff    1 

Ctoorge  Hamphrey,  defendut                1  „ 

John  Hnmphzey,  plaintiff                     I  „ 

Etbelhert  £denden,  plaintiff                  1  „ 

Blehaxd  Edwards,  darendaat                  1  „ 

Jowph  Dm;,  defendant                        1  „ 

FzeoBiibk  rearoe,d«CBndant  1 

Owner  of  divfavappaxatoB                   9  „ 

Atotalof  Idahana. 


And  after  ISw  arrival  of  llie  Am  JVUto- 

beth,  hi  addition  to  tba  above  Wslm 

The  owner  of  the  Atm.  SliiMftUOk   8  „ 

Marter  of  ditto  1 
Fonr  man  orew  erf  ditto  ^■^^j^^'^^W   4  „ 

^  J*  " 


One  bojrotow  of  ditto  ) 
Owner  of  saonid  diving  i^pamtoa 


Atotalof   »iilHM. 

Disallowing  altogether  the  olsim  for  two  shares 
in  respect  of  the  French  pilots,  aa  it  speared  tbej 
had  been  paid  by  the  day.  He  further  re^jorted  aa 

follows  : 

"I  do  not  mean  to  ear  that  tb«  esvenl  perents  iriiow 
namee  are  set  forth  am  entitled  to  take  in  their  own  ri^ 
the  amonnt  of  the  ebaree  eet  opposite  their  raapeuUta 
names.  If  any  of  them  has  assigited  «w  of  bis  sham 
to  some  other  person  that  is  a  naUsr  between  thapartiN 
themselves,  and  with  whioh  I  have  at  present  notldag  to 
do.  All  that  I  need  aay  here  is  that  no  ench  sssigmntnt 
appears  to  have  been  made  of  the  shares  dne  to  the  mstta 
uid  crew  of  the  Ronyp,  but  that  some  arraageninit  «u 
made  by  the  owner  of  the  JStimbstA  with  tht 

master  and  orew  that  he  should  laoeive  their  shsHS  ia 
lien  of  certain  pajments  to  he  mads  to  them." 

The  report  then  proceeded  to  show  the  value  <A 
a  share  la  the  salvage  earned  before  and  after  the 
arrival  of  the  Ann  Elizabeth.  On  the  8th  Nor. 
1876,  the  oase  came  before  the  oonrt  again. 

After  the  examination  of  witnesaes  on  both 
sides,  it  appeared  that  both  the  drnng  appuatoa 
had  bem  in  use  from  the  first,  and  that  the  owners 
of  each  were  entitled  to  two  aharea  as  well  beftn 
as  after  the  arrival  (rf  the  Ann  EliMohetk,  and  it  wis 
admitted  that  the  valne  of  the  shares  shoald  bs 
ascertained  before  making  a  deduction  for  pro* 
visions  supplied  to  the  men  employed^  which  da- 
dnction  comd  only  be  made  from  the  shares  of  the 
men,  and  not  from  those  of  the  smacka  or  app^ 
ratos,  and  il  was  agreed  th^  whoever  might  be 
found  to  be  the  salvors  of  the  Boyne  ahonl  J  dirida 
that  salvage  on  the  plan  whiob  the  conrt  sbonU 
decide  it  had  been  the  intention  of  the  parties  to 
adopt  in  the  Oadix,  except  that  the  owner  of  the 
Ann  EliKohetk  wiuved  any  claim  he  might  have  ti> 
any  shares  the  crew  of  tbafe  smaok  mi^t  befboad 
to  have  in  the  Boyne. 

B.  E.  Weitter  and  F.  W.  BailMt,  for  the  plsintiff^ 
contended  that  they  were  entitled  to  a  full  share 
of  the  Cadiz  salvage,  and  that  being  all  eoKigad 
in  a  joint  operation,  whether  of  salvaee  or  tar 
any  other  purpose,  they  were  all  entitled  to  share 
in  the  Boyne,  whether  actually '  present  cr  noL 
The  fact  of  the  diving  apparatus  and  divers  bsing 
engaged  at  the  Boyne,  delayed  the  wmk  oa  iho 
Coats,  and  ao  entitled  all  those  engaged  in  tfaiA 
salvage  <^ieratt(»i  to  share.  On  gnnnds  of  paUSs 
polioT  it  was  desirable  tbafe  ^ey  shfMild  ^re. « 
else  m  a  oase  where  life  waa  in  danger,  aa  wdl  as 
property,  there  would  be  a  strong  temptation  fcr 
all  to  try  and  save  the  latter  otou  at  the  expMMS 
of  the  former.  In  this  case  all  were  really  engaced^ 
either  directly  or  indireotly.  It  was  the  univmal 
and  recognised  rule  of  the  Admiralty  Court  that 
all  should  share  even  if  not  aotually  engaged. 

WaiUn  WiUiama,  %C.  and  W.  PliilUmon,  far 
the  defendants,  contended  that  the  orew  of  ths 
Bomp  had  been  engaged  on  the  second  method,  sad 
were  therefore  only  entitled  to  half  shares  in  Aa 
Codt's  salvage,  and  that  the  salvage  of  tbe  Aryas ' 
was  done  under  an  engagement  made  by  Edward^ 
and  on  behalf  of  himself  and  his  ori|riB*l  ^ 
adventurers,  and  that  therefore  it  was  quite  ind^ 
pendent  of  the  agreement  withgbhe  itosw  ead  Aa» 
Digitized  by  VjOOglC 
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EUtahelh,  and  tliafc*  only  those  actually  employed 
by  him  in  tho  operationa  should  share  at  alt,  and 
tbat  those  persons  were  a  portion  of  the  oreir  of 
the  Ann,  Mixabeth,  and  only  engaged  at  freekly 
*»)TM  to  do  anything  they  were  ordered  by  the 
ohjjiDal  co-ad rentnrers,  and  therefore  not  entitled 
to  a  share  o(  the  salvage  at  all . 

SiroH  fur  tha  crew  ot  Ann  ElizaletJi  and  owner 
dBomp. 

E.  C.  Olarhson  for  th«  owner  of  Ann  Elizabeth, 
who  waa  also  oirner  of  one  divinj^  appuutiu. 
Webater  in  reply. 

Sir  EoBBUT  FBtLLiacoBE. — ^This  is  a  oase  which 
hu  be«i  sent  to  this  coart  by  theMasterof  the  Bolls 
op  the  ffronnd  that  it  related  to  a'  salvage  ser- 
vice, and  that  it  mnst  be  decideid  by  me  npon 
the  usual  principles  of  salvage  law.  The  6rat 
qaestion  is  one.  of  fact,  and  partly  also  of  law, 
usmeiy,  whether  the  plaintiffs  w«re,  as  the  regis- 
trar represents,  engaged  to  perform  the  service  on 
the  principle  of  what  must  be  called  the 
■hare,  or  that  in  which  the  half  share  goes  to  the 
am  and  a  cortain  fixed  amount  of  money  to  their 
wives  aa4  ftumlies.  !Now:,thts  in  a  question  of  evt- 
daae^  and  I  am  of  opinion  -  that  it  is  established 
by  tho  evideiu»  on  both  sides,  and  especially  by 
the  evidence  rel^iag  to  the  cue  of  Ashby  and 
George  Humphreys,  that  these  plaintiffs  were 
engaged  to  serve  apon  the  whole  principle,  and 
they  ought  to  receive  remuneration  accordingly. 
That  is  as  to  the  Ctuliz.  With  regard  to  the  o^er 
point,  whether  in  the  matter  of  the  Borne  the 
(Stiffs  were  salvors;  I  have  also  arrived  at  the 
cooelDsion  that  they  are.  It  is  proved  before  me 
that  nine  or  ten  of  the  mep  who  belonged  to  the 
Bomp  and  the  Ann  Elizabeth  were  employed  in 
rarious  ways  in  assisting ;  and  it  is  TiT-nved  that 
without  their  assistance  the  work  cou  ir  lot  have 
been  satisfactorily  carried  out;  they  n^aisted  in 
bringing  the  roachineiy  to  the  vessel,  and  it  is  not 
necjessary  to  refer  to  the  principles  so  well  known 
in  this  conrt  in  respect  of  the  rule  regnlatin;; 
•slvage  service;  that  not  only  those  who  u.e 
Ktoally  employed,  bnt.also  those  who  stay  behind ; 
ire  entitled  to  participate.  Appling  those  prin- 
c^ee  and  the  principles  <rf  common  uw,  I  am  of 
CfBoion  that  the  plaintiffs  are  to  be  considered  a^ 
Wvors  in  the  case  of  the  Boyne;  and  that  the 
contract  for  the  salvf^e  service  rendered  by  them 
to  the  Cadiz  has  been  made  ont.  There  then 
mnwBB  the  queatimi  of  coste,  as  to  which  I  have 
entertained  some  doubt,  but  upon  the  whole, 
imd  especially  taking  into  consideration  the  con- 
toot  or  the  defendant  Edwards,  the  agent  of  all 
mgiged  in  this  matter,  I  shall  not  do  justice,  I 
tWnk,  without  giving  the  salvors  their  costs. 
■Qwy  are  to  receive  their  costs  out  of  the  funds 
n  ooart,  but  the  defendant  Edwards  is  to  pay  his 
own  oostd.  • 

Sotioitur  for  the  plaintiffs,  A.  B.  Steele,  agent  for 
J.  Uiater,  Folkestone. 

Solicitors  fbr  the  d^ndants,  LowJeea  and  Co. 
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COURT  OF  APPEAL. 

SITTINGS  AT  WESTJIINSIER. 
>      Tuesday,  June  27. 
(Before  ftssHt,  M.R.,  Mblush,  L.J.,  and 

DZNMAK,  J.) 

PUBITZLL  0.  ObeAT  'WeSTEE!!  RaILWAT  CoMPAKT 
ASD  Habeis.  (a) 

Praclka—Two  defendants— Verdict  for  one  defen- 
dant and  against  the  oilier—Motion  hy  one 
d^mdant  for  new  tried— New  trial  Oi-dered 
against  auceeagfiU  defendant—Power  of  Court  of 
Appeal— Judicature  Act  1875.  Orders  XXXIX., 
nUe  1,  LVU.,  ruU  6.  and  LVIIL,  rules  3,  5. 

Jn  an  action- for  negligence  against  a  railway  com- 
pany and  also  againet  H.,  the  verdict  was  in 
favour  of  S.  and  ogainH  tike  eompatvy.  NoU^  of 
an  order  nisi  for  a  new  trud,  obtaitmLiy  the 
comjaany,  on  the  ground  thai  ike  verdiot  was 
nya  mst  the  weight  of  evidence,  was,  by  direction 
of  the  cov,rt,  eerved  on  E.  The  order  nisi  was 
discharged  by  the  Queen's  Beitch  Division,  and 
the  companv  oppeoZed,  but  gave  no  notice  of  ^ 
appeal  to  S. 

At  the  hearing,  the  Court  of  Appeal  directed  notice 
of  the  appeal  to  be  served  by  the  plaintif  on  H., 
and  also  notice  to  him  to  show  cause  vyhy  a  new 
trial  should  not  be  had  againet  him.  JS.  accord- 
ingly appeared,  but  under  protest,  alleging  that 
the  court  had  no  jurdiediction-  to '  call  on  Mm 
to  show  cause,  since  he  had  been  diechargemby 
Ih  '  f  .tding  of  the  jury  and  the  order  of  the  court 
below,  and  since  the  four  days  within  which, 
under  Order  XXXIX.,  rule  I,  a  motion  fora  new 
iriid  ought  to  be  made  had  elapsed  : 

Held,  that  the  court  had  jurisdiction. 

After  hearing  H.  show  cause,  the  court  made  the 
order  ahsolutefor  a  new  trial  against  both  defen- 
dants. 

The  Court  of  Appeal  has  jtower,  binder  Order 
LYUI.,  nde  6,  to  enlarge  the  time  for  moving 
for  a  new  trial, 

Qtuero,  |>er  Mellish,  LJ.,  whether,  under  the  i>rac- 
tice  since  tlie  Judicature  ^ct^'ihe  court  might  not, 
ifthejuetiee  of  th^m^^ required  it,  grant  a  new 
trial  against  one  4efetidant  without  the  other. 

Appjul  from  a  decision  of  the  Court  of  Queen's 

Bench  Bivisioni  reported. 34  L..T.  Eep.  8. 

126.  ^ 

Action  against  the  Great  Western  Railway 
Company  and  a  rontraotor  in  thor  employ,  named 
Harris,  for  damage  for  iiynries  caused  by  the 
defendants'  negligence  in  unloading  timber  .lying 
on  a  bridge  belonging  to  the  company,  so  that  a 
bidk  of  timbw  fell  over  the  bridge  and  struuk  the 
plaintifi. 

The  action  was  tried  before  Pollock,  B.  at  Mon- 
mouth in  1875.  when  the  jury  found  that  there 
bad  been  negligence,  but  that  tiie  persons  who 
caused  the  negligence  were  servants  of  the  com- 
pnoy,  so  that  the  company  were  liable  and  nob 
Harris. 

An  order  nin  for  a  new  trial  was  obtained  by 
thv  company  on  the  ground  of  misdireotion,  and 


(a)  Bfported  tu  W.  AirrLBces, 
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that  the  verdiot  was  against  the  weight  of  evi- 
^noe.  By  directioQ  of  the  coart,  notice  of  tho 
order  ttuii  waa  aeryed  on  Harris,  and  the  iratter 
was  argued  on  Ist  and  2nd  Feb.  1876  before  tho 
Qaeen'B  Bench  diTiaion  (Blackbam  and  Lnah,  J.J.) 
when  the  court,  being  equally  divided  In  opinion, 
the.  order  was  discharged. 

The  compan;r  appef^,  but  served  no  notice  of 
appeal  on  Harris. 

On  22nd  and  23rd  May  the  appeal  was  heard, 
but  the  Court  of  Appeal  held  that  they  could  not 
decide  the  qnestion  in  the  absence  of  Harris,  and 
directed  notice  of  the  appeal,  and  also  notice  to 
shew  oanse  to  the  Court  of  Appeal  to  be  served 
npon  him  by  the  plaintiff.  The  proceedings  be- 
fore tbe  Court  of  Appeal  on  that  ocoaslon  are 
reported  in  34  L.  T.  Bep.  N.  S.  822. 

Staueley  Hill,  Q.C.  and  Jelf  now  appeared  for 
Harris,  but  proieated  that  the  court  hftd  no  juris- 
diction to  require  him  to  ahew  caose.  The  ver- 
dict (tf  the  inry,  as  well  as  the  order  nf  i^e  court 
below,  had  absolutely  diacharged  him,  and  no 
applintioD  bad  been  made  to  extmd  the  fonr  days 
vn^iu  wfaiofa  a  motion  for  a  new  trial  against  him 
ought  to  have  been  made,  and  that  four  days,  had 
long  since  elapsed,  see  Order  XXXIX.  rala  1. 
The  cases  under  the  old  practice  no  doubt  deoided 
that  there  oould  not  be  a  new  trial  at  the  instance 
of  one  defendant  without  notice  of  the  rule  for  a 
new  trial  being  served  on  the  other  defendant  in 
whoae  favour  the  verdict  bad  been  found.  But 
the  plaintiff  had  not  taken  any  steps  to  get  tbe 
verdict  in  Harris's  favour  set  aside,  audit  was  then 
too  late  for  him  to  attempt  to  do  so,  and  it  was 
not  competent  for  tho  Court  of  Appeal  to  reopen 
tbftase  against  Harris.   They  referred  to 

Priet  V.  Harris.  10  Biaf .  331 ; 
Dm  v.  liarUfi,  18  U.  &  W.  8L1 ; 
Mundlay  v.  Bush,  oitod  13  M.  &  W.  818  V. ;  WakUy 
V.  Healty  and  CooA:*,  18  L.  J.  N.  S-  Ei.  426. 

Powell,  Q.C.  and  Bosanqtiet  for  the  Great  'Wes- 
tern Bailway  Company,  and  MaiUmoe,  Q.C..  and 
T.  8.  FrUehaird  for  the  plaintiff,  we  not  called 
upon. 

SxasBL,  — In  this  case  an  objection  has  been 
taken  to  tbe  jurisdiction  of  the  Court  of  Appeal' 
to  call  upon  the  defendant  Harris  to  show  cause 
why  a  new  trial  of  the  action  in  qnestion  shall  not 
be  had.  The  sption  wafi  brought  by  the  plaintiff 
against  the  Great  Western  RauTray  Company  and 
&rria  for  an  injury  done  or  occasioned  by  the 
negligence  of  persona  who  were  tbe  servants  either 
of  the  Great  Western  Bailway  Company  or  of 
Harris.  The  jury  found  in  effect  that  at  the  time 
they  wne  servants  of  the  Great  Western,  and 
therefore,  found  a  verdict  a^inst  the  Great  Wes- 
tern and  in  favoar  of  Bams.  The  railway  oom- 
pany  moved  fbr  a  new  trial  befbre  tbe  Queen's 
Senoh  Division.  Tbe  company  was  directed  by 
that  division  to  serve  notice  oE  the  rule  npon  thie 
ddendant  Harris.  Whcu  the  rule  came  on  for 
argument,  tbe  court  being  equally  divided  in 
opinion,  one  judge  being  in  favour  of  the  company 
and  the  other  in  favour  of  the  plaintiff,  tbe  rule 
was  discharged,  and  the  counsel  for  Harris  of 
course  was  not  called  npon  to  ai^e,  the  decision 
being  in  fact  in  his  favour.  At  the  same  time  it 
may  oe  observed  that  the  coats  of  attending  on 
that  occasion  were  refused  to  him.  When  the  caeo 
was  appealed  by  the  company,  and  came  before 
the  Coort  of  Appeal,  the  Court  of  Appeal,  think- 


ing there  was  a  serious  question  to  be  argued  u 
to  whether  the  servants  who  were  guilty  of  the 
negligence  were  or  wero  not  the  serrantB  of 
Harris,  before  proceeding  to  deoide  the  question 
between  the  company  and      plaintiff  directed 
that  notice  of  the  appeal  should  be  given  b;  tbe 
plaintiff  to  Harris,  so  that  he  might  show  eanas 
why  a  new  trial  should  not  be  had,  and  VLum 
has  appeared  under  protest  on  the  present  oocs* 
sion,  and  insisted  that  the  Court  of  Appeal  had  bo 
jurisdiction  to  m^ke  -that  order,  the  four  days 
having  elapsed,  within  which,  as  a  matts  of 
course,  the  order  to  show  cause  why  a  new  trial 
should  not  be  had  should  have  been  moved,  and 
it  is  insisted  that  this  court  should  not  now  enter- 
tain the  application.   I  myself  have  no  doubt  k 
to  the  jurisdiction  of  the  court.  I  think  it  is  given 
in  the  plainest  possible  terras.   Bat  before  ooo- 
sidering  what  the  jurisdiction  is,  it  is  necesssi/ 
to  consider  what  the  practice  at  common  law  m 
before  the  Judicature  Act.   It  seems  to  be  eita* 
bliahed  by  the  two  cases  to  whioh  our  atteatiM 
has  been  direobed,  viz.,  Doe    Jfarfm  and  Bddkar 
T.  3^htgnay,  that  wherea  verdiot  faaa  ben  fimndia 
favour  of  one  or  more  ddfendaate,  and  aguut 
another,  and  the  defendant  wgpM'"^^  whom  the 
verdict  has  been  found  shall  move  for  a  nam 
trial,  he  is  bound  to  serve  a  notice  of  the 
rule    for   a   new    trial  on  the    defeodai^  in 
whose  ;Javour  the  verdict  was  returned,  ud 
that  no  new  trial  should  bo  granted  unless  that 
proceeding  was  adopted.    That  seems  to  me  a  very 
reasonable  rule,  and  entirely  coincides  with  tha 
similar  rule  in  the  Courts  of  Equity.    That  being 
so,  in  this  present  case  it  ^)pears  to  me  that  the 
railway   company   did  all   which  they  could 
reasonably  be  required  to  do;  they  obeyed  the 
direction  r'  the  court  in  serving  a  notice  of  tbe 
rule  on  E&ris,  and,  therefore,  it  seems  tome  d^t 
the  only  poiot  now  to  be  oonsidered  ia  irfaethsr  ia 
Harris's  presence  a  new  trial  should  or  should  aia 
be  granted.   Now,  it  is  quite  true  that  there  it  so 
appeal  by  the  plaintiff,  nrr  is  there  any  cross-mlt 
moved  for,  and  it  is  said  that  if  the  plaiotiff  bad 
anticipated  the  moving  of  tbe  oourt  for  a  nm 
trial  oy  the  defendant  against  whom  he  had 
obtained  a  verdict,  he  should  have  moved  for  s 
cross-rule  against  the  d^endant  who  was  sbsart. 
and  in  whose  favour  the  verdict  had  been  fooad. 
But  under  the  old  practice  the  d^endut  vh» 
moved  the  rule  was  bound  to  serve  notioe  of  it  oa 
the  other  defendant.   Therefore,  as  the  plaintiff  did 
not  desire  a  new  tri^  except  in  the  crrent  of  the 
defendant  moving  for  a  rule  and  obtaining  osie,  (ha 
ooort  had  foU  power,  cm  that  event  faaf^ain^  ts 
grant  a  new  tnal  general^.  Tbe  qnaatiea  now  ii, 
what  are  the  powers  or  the  Court  of  App«al' 
Undfir  Order  LvUL.  rule  S,  it  will  boSpnuid  tfaik 
appeals  to  the  Court  of  Appeal  are  to  be  by  w»sf 
re-nearing ;  that  is,  they  are  not  to  be  atrnSam  W 
the  points  mentioned  in  the  notioe  of  appeal.  Tha 
3rd  rule  is  that "  Notice  of  amieal  shall  be 
on  all  parties  directly  affeoted  by  the  appeal,  and 
it  shaJl  not  be  necessary  to  serve  parties  not « 
affected;  but  the  Court  of  Appeal  may  dirert 
notice  of  the  appeal  to  be  served  onaUorsi^ 
parties  to  the  action.   Harris  is  a  party  to 
action  and  the  rule  has  been  exactly  applied. 
the  5th  rule  is,  "The  Court  of  Appeal  shall  haft 
all  the  power  and  duties  as  to  amendmeat  aM> 
otherwise  of  the  court  of  first  instance.*' 
could,  therefore,  enlarge  th^  time  or  do  aziy 
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act  Uutt  is  neoessary.  Then  it  8^71,  *'  The  Court 
Appeal  shall  hare  power  to  give  any  judgment 
and  mske  any  iorder  which  ought  to  bare  been 
mde,  and  to  make  snch  farther  or  other  order  as 
the  case  ma^  require."  Larger  words,  I  think, 
ooald  not  be  inserted,  and  it  is  not  disputed,  us  I 
nndentaad  the  argument,  that  the  wcards  are 
large  enoafcfa  to  aatfaorise  what  has  been  done ; 
bat  it  is  said  that  it  is  not  just  that  such  a  juris* 
diction  sboold  be  exercised.  I  am  at  a  loss  to  see 
why.  It  1b  our  doty  to  do  that  whioh  the  ooort 
faelovr  oaght  to  bavn  done;  and  usaming  for  tbe 
prasont  purpose  that  Harris  is  primd  /acts  liable 
sad  the  Great  Western  is  not,  uid  that  the  oonrt 
below  should  bare  granted  a  new  trial,  snrdy  tbe 
ooort  below,  before  granting  a  ne'vr  trial,  would 
hsre  heard  tbe  coansel  of  Harris  to  show  cauec. 
sod,  as  they  ought  to  have  done,  so  we  ought  to  do. 
I  think  liuit  it  is  quite  clear  that  the  principles 
npen  whioh  justice  ought  to  be  administered 
msiiifestly  call  upon  us  to  porsoo  the  some  coarse, 
sad,  now  that  Harris  has  been  bronght  before  us 
on  appeal,  to  hear  his  counsel  to  show  cause  why  a 
new  trial  should  not  be  granted.  I  think  there  is 
no  good  objection  to  be  urged  against  the  exercise 
the  jurisdiction  of  the  court. 
Uelush,  L.  J. — I  am  of  tbe  same  opinion.  In 
order  to  determine-  whether  the  court  has  juris* 
diction  to  order  a  new  trial  as  agiunat  Barns,  it  is 
neoeasary  to  oonsider  whetW  t£e  Queen's  Bench 
bad  any  snch  jurisdidduL  If  the  Qneen's  BoMih 
bed  no  snch  luilsdiction  it  would  be  a  question 
whether  the  Goort  of  Appeal  could  dowhi^the 
QasMt's  Bench  could  not  do,  bat  if  they  had 

Cwer  tbe  Court  nf  Appeal  can  do  what  the  court 
low  ought  to  have  done.  Now,  tbe  authorities 
which  have  been  cited  seem  to  show  very  dearly 
that  under  tbe  old  practice  the  court  oould  not 
grant  anew  trial  as  against  onedefendant,  even  in 
an  action  of  tort,  without  granting  it  to  all.  That 
was  decided  in  the  two  cases  which  have  been 
referred  to  by  the  Master  of  the  Rolls.  In  Price  t. 
Harrit,  where  the  plaintifE  was  obliged  to  discharge 
some  of  the  defendants,  she  got  a  new  trial  against 
one  defendant  only,  the  coort  putting  her  under 
tsnns;  but,  in  general,  it  appears  thatt^  coort 
lua  nerer  grantM  a  new  trial  as  i^inst  one  d^eu- 
dant  withonfc  granting  it  as  against  all.  Sincn  the 
Jndioatare  Act,  I  rather  think,  if  the  justice  of  the 
cue  required  it,  tbe  court  might  grant  a  new  trial 
^inst  one  defendant  witbtmt  the  other,  if  the 
coort  was  satisfied  that  the  defendant  was  properly 
omitted,  and  that  there  was  no  necessity  for  him 
to  be  hsTOssod  by  having  a  new  trial.  This  is  a 
esse  where  the  very  essence  of  it  is  that  if  one  is 
liable  the  other  is  nob  liable,  and,  vice  vered,  if  one 
is  not  liable  the  other  is  liable.  Assuming  tbe 
verdict  is  right  in  saying  it  was  a  negligent  act, 
and  aasnming  that  this  is  a  case  in  which  the 
ooort  is  of  opinion  that  the  Great  Western  are 
eotUled  to  a  new  trial,  they  cannot  have  a  new 
trial  nnlesa  there  is  a  new  trial 'against  Harris 
Also;  and  it  would  be  very  unjust^  as  against  the 
phdntiff,  to  go  to  a  new  trial  against  tbe  Great 
Western  without  having  a  ohanoe  of  getting  a  ver- 
dict against  Harris  if  the  jury  should  tuce  the 
view  ^at  tite  Great  Western  are  not  liable  and 
Bsrris  is.  When  the  notion  was  made  in  the 
Queen's  Bonch  for  a  new  trial,  an  application  was 
made  to  the  court  whether  Harris  should  be 
served.  Tbe  court  said,  "  You  need  not  make  him 
fonnally  a  party  so  as  to  show  oaose  why  there 


should  not  be  a  new  trial,  but  let  the  rule  be  served 
upon  him,  BO  that  he  may  have  notice  of  it."  What 
was  tbe  effect  of  that  P  The  oonrt  havine  come 
to  tbe  conclusion  that  that  rule  onght  to  be  dis- 
charged, the  oonrt  had  no  occasion  .to  call 
upon  Harris,  becanse  in  the  verdict  which  they, 
the  Great  Western,  objected  to,  Harris  was 
in  no  respect  prejudiced.  But  I  cannot  help  . 
thinking  that  if  the  Queen's  Bench  Division 
bad  come  to  the  conclusicm  that  there  ought  to  be  a 
new  trial,  they  woald  not  have  gone  to  a  new  trial 
without  HwriB.  It  would  have  been  manifestly 
unjust  to  gnnt  a  new  trial  against  Harris  without 
bearing  him.  The  Queen's  Bench  Division  had 
jurisdiction,  on  this  very  rale,  to  order  Harris  to 
show  cause  why  there  snonld  nob  be  a  new  trial, 
and  to  bear  him  show  cause  before  tbey  made  the 
rule  absolute ;  and  when  the  case  came  before  us 
we  mif^t  think  it  right  to  order  a  new  trial  as 
against  the  Great  Western,  and  that  ought  nob  to 
be  done  without  hearing  Harris.  Harris  not 
having  been  made  a  party  to  the  mle,  we  thought 
there  might  have  been  a  technical  question  whether 
he  was  before  the  court,  and,  in  order  to  save  that 
difficulty,  wo  gave  leave  to  serve  him  with  a  fresh 
rule,  but  we  did  not  say  that  was  necessary  to  be 
done.  Wo  think  the  oases  cited  show  that  tbe  old 
rule  might  have  been  applied.  In  my  opinion  wo 
havn  jurisdiction  to  order  a  new  trial  if  w<d  think 
tbe  verdiot  againat  tbe  Great  Western  is  agunst 
the  weight  of  the  evidence.  The  effect  of  that 
would  be  that  there  would  be  a  new  trial  against 
Harris  also,  end  it  wonld  not  be  right  to  order 
that  new  trial  without  first  hearing  Barris. 

Dbnm&n,  J. — I  am  of  the  same  opinion.  I  think 
this  objectiou  ought  to  be  overruled,  and  that 
Harris  is  right  in  appearing  before  this  court  to 
show  canse,  if  he  shall  be  so  advised,  why  a  new 
trial  should  not  he  granted.  I  do  not  wish  to  add 
anything  to  the  judgments  of  the  Masber  of  tho 
Bolls  and  the  Lord  Justice  beyond  this.  In  the 
argument  Mr.  Jelf  seemed  to  oatoh  at  an  expres- 
sion of  mine  that  there  was  no  trace  in  any  of  the 
cases  cited  of  the  cases  being  decided  on  the 
ground  that  it  was  after  the  foar  days  within 
which  a  new  tri^  should  be  moved  for.  I  did  not 
intend  that  that  should  be  oaed  as  an  ugnment, 
as  he  ingeniously  seemed  inclined  to  nse  it,  that 
that  might  show  that  the  matter  bad  been  disposed 
of.  On  the  ccmtrary,  it  appears  to  me  a  strong 
argument,  that  there  is  nothing  in  tbe  objection. 
After  looking  ab  tbe  several  cases  in  which  this 
course  has  b^n  taken,  I  see  that  it  never  occurred 
to  any  of  the  learned  judges  who  aoted  in  thoBO 
cases  that  there  would  Be  any  such  objection 
available,  and  that,  I  think,  is  a  strong  ground  for 
thinking  that  there  is  nothing  in  that  additional 
argument.  It  does  not  appear  to  have  influenced 
the  minds  of  any  one  of  the  several  counsel  or 
judges  in  the  numerous  cases  in  which  the  course 
we  are  now  adopting  was  adopted  before  the  Judi- 
cature Act.  That  that  Act  does  not  limit  the 
power  of  tbe  court  is  too  obvious  to  require  any 
argument  at  all.  If  the  Court  of  Qneena  Benim 
had  power  before,  I  think  it  is  quite  dear  d,A>r4iori 
that  they  and  this  court  have  power  now. 

Slavetey  RUl  and  Jelf  then  argned  the  case  for 
Harris  upon  the  merits ;  but  the  court,  wfthont 
calling  upon  PoweR,  Q.C.  to  reply,  were  of  opinion 
that  the  verdiot  was  against  the  weight  of  evi* 
dence,  and  that  the  jai7  ought  to  have  found  for 
the  company,  and  against  HuriA.  t 
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The  costs  of  tbe  appeal  and  in  the  court  below 
were  ordered  to  be  costs  ia  the  action. 

Judgment  reversed,  emd  Order  made  ab»ohtte 
for  a  new  trial. 
Solicitor  for  the  appellants,  B.  Nelaon. 
Solicitors  for  the  plaintiff,  Johnson  and  WetkeraU, 
for  W.  J.  and  H.  O,  Lloyd,  Newport,  Mon. 

Solicitors  for  the  defendant  Hwria,  Taylor, 
Home,  and  Taylor,  for  OooJee,  Gloaoester. 


HIGH  COURT  OF  JUSTICE. 

CHANCERY  DIVISION. 
[Before  The  Master  of  tub  Bolu.) 
Saturday,  Nov.  4. 
HiDDLETOir  V.  Pollock  ;  Ex  parte  'WKTHBBJUJ,.(a) 
Sepre$entaiion — Truet  moiiey — FoUowing  money 
into  land — SlaliUe  of  Frauds— Soliettor  and 
dient. 

Money  ioa$  advanced  to  a  solicitor  by  A.  for  the 
purpose  of^  heing  invested  on  mortgage  secwUy, 
The  solicitor  wrote  thai  he  had  invested  the 
money  on  mortgage  to  Messrs.  M.  on  l^isekolds 
in  Camden  Toum,  and  that  A.  toas  receiving 
interest  at  the'  rate  of  5  per  cent.  The  solieiior 
in  fact,  subsequently  to  thu,  advanced  large  sums 
on  mortgage  to  Messrs.  M.,  bui  no  apedfie  mort- 
gage was  made  in  favour  of  J.  The  draft,  how- 
ever, of  a  mortgage  for  the  nm  advaneed  in  jflavour 
of  A.  was  found  uneseeeuted  after  <A«  fobetfor** 
aeath.  Tlie  solieiior  had  died  insolvent.  A. 
applied  that  a  sum  equal  to  the  sum  advanced  by 
km  should  be  paid  to  him  out  of  a  large  fund  in 
court  representiug  the  moneys  tubMmeed  by  the 
solicitor  to  Messrs.  M. 

Held,  tltat  the  solieiior  was  bound  by  his  represen- 
tation ;  thai  the  mono/  was  trust  money,  and 
that  A.  ought  to  he  paid  in  priority  to  the  general 
creditors. 

The  iniit  was  for  tlio  administration  of  tbe  estate 
of  the  late  Alfred  Atkinaon  Pollock,  and  the  peti- 
tion was  to  obtain  {»^ent  out  of  a  fund  in  coart 
of  a  sum  of  77001.  which  tbe  petitioner  claimed  to 
belOM  to  htm  nnder  the  following  dnmnutBooes : 
Mr.  Pollock  waa  a  BoUoitor  in  extenaire  praotioe* 
and  a  member  of  the  firm  of  Mesars.  Parke,  and 
Pollock.  He  had  aoted  as  the  petationw*s  soli- 
cttor,  and  the  petitioner  conaolted  him  iu  all  bis 
money  affairs. 

In  tbe  year  1870  the  ^itioner  sold  some  pro* 
perty  at  Ealing  bekm^ng  to  him  to  vanoas 
parcbasers,  leavmg  three  separate  sums  of  24981. 
each  on  mortgage  of  parts  of  ^e  property.  At 
tbe  beginning  o£  1871  there  was  a  sum  of  8261. 
dae  from  Messrs.  Parke  and  Pollock  to  the  peti- 
tioner ;  and  on  the  29th  of  March  in  that  year  Mr. 
Pollock  wrote  to  tbe  netitioner  that  be  bad  made 
an  arrangement  with  tne  mortgagors  of  tbe  Kaling 
property  for  the  payment  of  tbe  mortgage  debts, 
and  that  he  propoeed  to  re^inrest  tbe  money  at 
S  per  cent.  Some  farther  correspondence  passed, 
and  on  the  27th  April  Mr.  Pollock's  clerk  called 
on  tbe  petitioner  with  reconveyances  of  the  mort- 
gaged property  which  the  petitioner  there  and 
then  ezecnted.  The  petitioner  then  asked  the 
clerk  what  the  proposied  inTcstmenc  was,  and  tbe 
c^erk  replied  that  he  was  aathorised  by  Mr. 

(»,  iivpumd  by  J.  £.  Tieanoa,  Mt^.,  hstxUUfstb-lMH, 
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PoUook  to  ask  tbe  petitioner's  authority  to  admoft 
tbe  money  to  Messrs.  Mansbridge,  bailders,  on 
mortgage  of  leasehold  property  at  Camden  Town, 
at  5  per  cent.,  and  the  petitioner  agreed  to  tach 
investment  on  condition  that  Mr.  Polloek  vu 
satisfied  that  tbe  secnrity  was  ample. 

On  the  5th  May  1871  Mr.  PoUock  reourad  m 
respect  of  tbe  said  sums  of  mor^ge  money  aad 
interest,  snma  amonnUna  to  74^  19f .  3<L,  tad 
paid  the  ram  to  the  oredit  of  the  firm  of 
and  PoUock  into  Hessn.  Oontta'a  bank.  He  anb- 
aequently  receired  and  paid  TarionB  saini  m 
accoant  of  tbe  petitioner ;  and  on  tbe  30th  Jnee 
1871  there  appeared  on  the  books  of  the  firm  a 
batanoe  dne  to  the  pMitioner  of  820U.  Da  tbe 
26th  Jone  Mr.  Pollock  wrote  to  the  petitioner  to 
say  that  his  inoome  would  be  made  np  to  30tb 
Jnne,  and  a  statement  sent,  and  that  they  mn 
only  waiting  for  tbe  valoatioiu  to  complete  (be 
investments  of  the  money  at  5  per  cent.  "  In  the 
meantime,"  he  adi^,  *'  Yoa  are  not  losing  intemt, 
and  have  not  been  for  a  day." 

In  Jan.  1872,  tbe  petitioner  wrote  to  Kr. 
Pollock  asking  for  information  as  to  the  state  of 
his  aoconnt,  and  in  reply,  on  the  24th  Jan.  1872, 
Mr.  Pollock  wrote  to  the  petitioner  a  letter  of 
which  the  following  was  tbe  snbstMiee  ; 

I  will  liave  joor  aooooat  nude  ap  and  Mat  fo  jvt. 
TheprinoiMlsiuiisweKeallpBtoiiSparooat.  taortnc>< 
u  arranged  by  Mr.  HoDonr  with  josL,ead  job.  banMli 
haviDff  intarMt  at  that  lato  bm  the^ta  of  the  tsedft 
of  the  isoiu^. 

In  Feb.  1873  Mr.  PoUock  wrote  to  the 
petitioner,  telling  bim  that  be  bad  a  balance  (whidi 
was  exclusive  of  the  77001.)  of  378L.  and  in  Aqe. 
1873,  at  tbe  petitioner's  reqaest,  Mr.  Pollock 

f remised  to  have  reody  in  September  a  earn  of 
50L  for  the  petitioner.  This  money  has  nater 
been  paid;  and  Mr.  Pollock  died  aiujdenlyoatha 
10th  of  Ang.  1873.  Tbe  ezecatora  of  his  wiB 
renomioed  probate,  and  on  the  10th  of  Sept  ISIS, 
administration  widi  the  wiU  annexed  ma  gnatad 
to  hia  widow,  the  defendant  in  this  aaiU 

On  investigating  Ur.  PoUook's  aflMn,  it  im 
fbnnd  that  no  mortgage  exitted  in  fiivonr  of  tho 
petitioner,  bnt  that  oonsidwable  {nroperty  b^onr* 
log  to  Ifossra.  Mansbridge  was,  at  Ur.  Fdlo»s 
death,  mmtgaged  to  bim  for  snme  in  the  aggfsgsts 
many  times  exceeding  the  amoant  of  m  peti* 
tioner's  claim. 

Mr.  Pollock  intended  that  mortgages  in  the 
petitioner's  favonr  for  7700Z.  shoald  be  execated 
by  Messrs.  Mansbridge,  be,  by  arrangement  witii 
tbem,  first  releasing  his  charge  over  a  namber  of 
bonses  in  Ospringe-road,  Kentish  Town,  and  tocii 
release  was  actually  prepared  and  engroosed  ready 
to  bo  execated,  and  proper  mortgages  were  to  bite 
been  effected  in  tbe  petitioners  name.  Tho 
petitioner  did  not  know  whether  this  pn^tosal  w 
over  oommnnioated  to  Messrs.  Mansbridge,  or  Uut 
tbe  latter  had  ever  been  informed  that  any  part  at 
the  moncgr  so  advanoed  to  them  waa  not  Hr- 
PoUook's  money. 

Messrs.  Mansbridge  became  bankmpta, 
portions  of  the  property  comprised  in  the  dttrgn 
to  Mr.  Pollock  were  sold,  inclading  the  banin 
in  Ospringe-road,  Kentish  Town,  and  varions  warn 
were  paid  into  oonrt  from  the  proceeds  of  tbM 
sates  to  the  credit  of  this  canse.  After  variooi 
payments  find  dednctions,  there  was  a  snm  is 
vrmvt  umoinif,iiip  to  17.HJB)*.  ^s.  utl.  CoiisoWil'J 
Threo  per  Cent.  Anuuiiies,  ^ouc  of  wliifh  tbt 
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etitioner  clEumed-anch  an  amount  of  annnities  as 
ns  eqaivalent  on  the  day  of  iDvestment  to  7700Z. 
md  certain  further  sums. 
The  plaintiff  claimed  the  whole  of  the  fund  in 
oort  on  bebalf  of  himself  and  the  general  oredi- 
OTB  of  Mr.  Pollock  as  being  part  of  hia  genial 
nmul  estate.  Ko  other  penon  except  the  peti- 
igner  claimed  any  priority  over  the  general  credi- 
ors. 

Chitty,  Q.G.  and  Ward,  for  the  petitioner. — Mr. 
^lUook  clflBily  repreeonted  to  the  petitioner  that 
MtuiMy  WMiimBtedin  the  moitgage.  There 
la  diiianoUfm  made  between  a  declaration  and  a 
t^nesmtation.  It  may  be  that  if  thia  were  a  mere 
tetement  or  declaratitm,  it  ironld  be  Toid  ander 
he  Statute  of  Frauds.  Bat  if  it  be  a  represen- 
adon,  on  tine  faith  of  Which  a  man  acts,  tiie  law 
rill  estop  the  man  making  the  representation  from 
e&ag  contrary  to  it.  [Jessel,  I/LSl — Bat  if  t^e 
efraentation  relate  to  land,  can  it  stand  either 
•  r^vesentation  or  as  declaration  of  trust,  nnless 
t  be  in  writing  P]  There  are  three  things :  con- 
nnt,  declaration  of  trast,  representation.  The 
loose  of  Lords  has  upheld  the  distinotion  between  | 
bese,  and  that  a  representation  may  be  inferred 
Ten  if  not  in  writing.  [Jessel,  M.B. — Bat  the 
epresentation  of  a  contract  and  a  contract  amoant 
0  the  same  thing.] 
ChiUf  referred  to 

AMint  T.  BidauU,  6  Tstcy,  174 ; 

AurrowMT.  £(Mft,  10  Ymw,  470 ; 

Jordan  t.  JCnuy,  5  H.  L-  Oss.  185. 

Fry,  Q.O.  and  Bomer,  toe  Lord  Uiddleton,  re- 
vesenUng  the  unsecured  creditors. — ^The  case  is 
ieu^y  within  the  Statate  oE  Fraads.  [Jbssel,  Id.B. 
-Bnt  in  cases  of  following  money  into  land  the 
Dnrta  of  equity  hare  disregarded  the  statute.] 
ley  referred  to  Benbow  t.  Toumsheiid  (1  My.  &  K., 
06.) 

jr.  Barber,  for  the  defendant,  the  testator*8 
dministratrix. 

Jessel,  — ^In  the  particular  case  bcfom  me, 
Sr.  Foltoek,  acting  as  agent  and  solicitor  for  the 
etitioner,  was  antnorised  to  receive  77001.  for  the 
urpose  |of  being  laid  out  on  leasehold  seoarity, 
ud  of  being  adrsDced  to  Messrs.  Mansbridge  on 
roperty  in  Camden  Town.  Mr.  Pollock  accepted 
be  money,  and  the  arrangement  was  made  through 
is  clerk.  On  the  5th  May  1871  he  received  the 
toner,  and  in  Jan.  1872  tbe  petitioner  wrote  to 
b.  Pollock  asking  for  information  as  to  his 
cconnt  and  the  interest  due  to  him ;  and  on  the 
4tb  Jan.  Mr.  Pollock  wrote  to  say  that  ail  the 
sone?  was  put  on  mortgage  at  5  per  cent.  It  is  also 
B  evidence  that  between  the  5th  Maj  1871  and  the 
4tb  Jan.  1872  Hr.  Pollock  had  advanced  money 
lore  than  sufficient  to  oorer  77001.,  in  addition  to 
ther  sums,  to  Messrs.  Hansbridge  on  mortgages 
t  Camden  Town.  That  money  so  received  by  Mr. 
Wlock  from  Mr.  'Wecherall  was  trust  money.  Mr. 
*ollock  did  in  fact  advance  large  sums  of  money 
3  Messrs.  Mansbridge.  The  mere  fact  of  his 
laking  these  advances  in  bis  own  name  cannot 
lake  any  difference  if  he  advanced  other  moneys 
b  the  same  time.  He  is  bound  by  the  represen- 
ition  that  the  money  so  advanced  was  given  him 
tr  this  purpose.  I  am  not  prepared  to  say  if  he 
ad  made  no  representation  he  would  not  have 
een  bound.  It  is  impossible  to  think  that  he 
AS  not  actually  made  thisadvance,  and  this  being 
0,  the  money  belonga  to  tbe  petitioner,  and  he 
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must  have  priority  over  all  the  subsequent  moneys 
advanced.  He  will  also  hare  priority  orer  some 
of  the  prerions  debts.  The  petitioner,  therefore, 
mnst  prodaoe  eridenoe  that  between  Sth  May 
1871  and  SMth  Jan.  1872  at  least  7700L  wan 
advanoed  to  Messrs.  Hansbridge  on  mor^ge  or 
a  grant  of  mortgage  of  propertv  at  Camden  Town, 
and  then  I  shaJl  make  an  order  for  payment  of 
the  fhnd  to  the  petitioner  tc^ether  with  his  costs. 

Solidtors:  Newman,  Siution,  and  HiUiard; 
BidstUdet  Cfraddoek  and  BidtdaU  ;  JF'orrsr,  Omry, 
and  Co.   


Friday^  Nov.  10. 

GOBDILLO  V.  WEaTrEIJH.(a) 

Deed — Condrueiion — Bonds  drawn  ^or  payment 

but  wapaidr—lKtereet—Priontiea. 
Railway  contradore  ittutd  a  puJ>Uc  loan  secured 
by  mortgage  of  their  ra3noaa/$,  and  eoneeuume,  in 
bondt  hearing  7  per  cent,  mterett,  redtemahU  in 
ten  yeare  by^  aemi'annutd  drtuoinga,  at  each  of 
which  drawinge  ai  Uast  5  per  e^t.  of  the  loan 
was  to  he  foAaoff.   By  dauee  15  of  the  mortgage 
deoA  fte  <nutoM  were  to  apply  the  reeidue  of  the 
moneye  corns  to  their  nande,  jirtt,  in  pay- 
metU  of  arreare  of  intereet  aetuaUy  due  on  out- 
etanding  honde ;  secondly,  in  redemption  of  any 
etteh  honda  ae  ought  to  have  been  redeemed  at 
the  previous  drawing  but  were  not  eo  redeemed ; 
and  thirdly  in  payment  of  fttiwe  intereat  and 
future  redemption  of  bonda.    The  plaintiff,  the 
}u>lder  of  bonda  which  had  been  draton  for  pay- 
ment, but  were  tmpaid,  eettghi  to  recover  interett 
on  Hie  bonda  from  the  time  at  which  (htn  were 
drawn  for  payment,  untU  payment. 
ReJd,  thai\»wa»notn  mtUM,  amdihatho  could 
Wt  reeovmr  ai  law  hy  cm  action  on  As  bond 
mider  8^4  WtO.  4,  a.  42,  «.  28. 
Br  an  indenture,  dated  28th  June,  1872,  and  made 
between  Bamon  Hontero,  Estebui  Montero,  Te- 
ribio  Montero  (sinoe  deceased),  and  Joan  Miuinel 
Montero,  then  carrying  on  bosiness  as  Montero 
Brothers,  of  the  one  part,  and  the  defeudants 
Christopher  Weguelin  and  Alexander  de  Qesslw 
of  tiie  other  part,  after  reciting  three  supreme 
decrees  or  concessions  of  the  Perurian  goremment 
in  faronr  of  Montero  Brothers  for  the  constamction 
of  certun  lines  of  railway  in  Pern,  and  that  certain 
progress  (therein  described),  had  been  made  in 
the  sail  work,  it  was  recited  as  follows  : 

Whereas  Messrs.  Montero  Brotbars  have  madeanange. 
meats  for  the  iseae  by  Mflsais.  J.  Tbomsoii,  T.  Bouu', 
and  Co.  (herMfter  called  the  contraotors)  for  the  iasne  of 
a  pablio  loan  of  one  million  ponnds  in  mortmce  bonds  of 
two  mrieo,  to  be  dADominated  eeries  A  aaa  Beries  B,  of 
wtiioh  eeriet  A  will  consiet  of  moetgam  bonds  of  5001. 
eaoh,  and  wries  B  of  mortgage  bonds  of  1001.  each. 

And  wheroM  It  ia  intended  that  the  eald  morteaffe 
bonds  shall  be  in  the  form  set  forth  in  the  sohednle  to 
these  pieeents,  and  that  the  principal  thmof  ahall  be 
payable  in  ten  years  from  the  let  Nov.  1872.  at  the  latest 
by  means  of  Bemi.ftiuiaal  payments  of  sums  at  least  equal 
to  5  per  oe&t.  on  the  nominal  amount  of  the  eaid  loan. 

And  whereas  it  is  farther  intended  that  the  bonds  to 
be  redeemed  ia  eaoh  half  veax  shall  be  determined  by 
dtawfaiBS  which  shi^  take  puoe  at  the  ixnmtiiiff-hoBse  m 
the  ooimaoton  in  London  on  or  before  the  Ist  Hay  aad 
the  let  Nov.  in  eaoh  year,  oommendnff  on  the  let  Kov. 
1873,  and  that  the  bonds  drawn  for  reaemption  shall  be 
redeemable  on  the  following  Ist  Jane  and  1st  I>eo.  in  each 
year. 

It  was  also  recited  that  the  Intereat  on  the  said 
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mortgage  bonds  ab  7  per  cent,  per  annum  should 
be  paj^le  half  jearly  at  the  coanUng  house  of 
the  contractors  on  tbie  lat  of  June  ana  the  1st  of 
Deo.  in  each  year. 

By  the  said  deed  Montero  Bnthan  granted, 
■BB^ed,  and  transferred  the  stud  ooncrasitms, 
prtnlegea,  railway,  tolls,  profits,  and  other  appur- 
tenanoes  belonging  to  them*  which  then  were  or 
should  at  any  time  during  the  eontinoance  of  the 
said  security  be  placed  upon  or  used  in  connection 
with  the  said  railways,  unto  the  defendants  Chris- 
topher Weguelin  and  Alexander  de  Gessler,  their 
heirs,  executors,  administrates,  and  assigns. 
And  Montero,  Brothers  after  covenanting  for 
certain  monthly  payments  to  be  made  by  them  to 
the  contractors,  covenanted  as  follows : 

Clause  2.  The  snm  to  be  remitted  to  1^  oontraotovs  as 
aforenid  ehaU  be  a.ppliect  in  Moant  at  tiie  emmtiiig- 
hooM  ot  the  contnoton  is  London,  oa  the  1st  Jane, 
187^  <rf  the  hatf.jeerly  inteieet  on  the  aaid  mortgage 
hoaas,  which  will  become  payable  on  the  1st  June,  1873, 
opon  pieaentation,  and  ^:tun!rt  delivery  of  the  eone- 
spondtng  ooapon,  and  the  anm  so  to  be  remitted  as  aloKe- 
wid  riiall  be  applied  in  pajmeat  at  tiie  eoiuttiiis^hoiue 
fli  tju  conbaetors,  in  Ixmdon,  on  the  next  foDowmf  let 
Deo.  and  let  Jnne  (as  the  ease  m^  be),  of  the  prinoipal 
samseoared  bysiuuK^  the  said  moctgage  bootd  as  shsll 
have  bssn  dmwn  fbr  redemption  on  uie  preoediiig  lat 
Not.  and  l*t  Hay  (fM  the  case  may  be),  npon  preaenta- 
tioB  and  against  dsuTezy  of  the  bonds  80  Aawn,  and  of 
tha  half-yearly  intsrss*  «■  saeh  td  the  said  mortga^ 
biHida  as  shaU  M  ontstandisB  and  bearing  mtersat  wnioh 
will  baoome  p^fable  on  mSk  1st  Deo.  oc  1st  Jnne  (as 
Om  oase  may  be),  upon  presentati<m  and  against  deliraty 
of  the  eorrespoaaing  ooapon.  But  no  intenst  shall  be 
payable  tm  any  dn.wn  bond  after  the  day  fixed  for  its 
redemption. 

It  was  farther  oorenanted  that  the  tmstees  of 
the  indentnre  should,  after  pnmdiog  for  certain 
payments  there  mentioned, 

CUose  15.  Apply  the  residne  of  the  said  mose^  in  or 
towaids  nyment  vi  Hm  prinoipal  mon^  and  mtei«et 
ssoiued  Dj  the  said  mortgage  b<mds  in  the  fdlowing 
OKder  (that  is  to  say),  first,  in  p»ment  of  all  arrears  of 
Interest  aotoaUy  dne  on  snob  ca  the  said  bonds  as  shall 
be  ontstaading,  and  bearing  inteteet.  Beoondly,  in  re- 
demplson  of  snoh  an  anunnt  of  the  said  mor^tage  bcmda 
as  ought  to  have  been  redeemed  on  any  prerioiia  1st 
June,  or  1st  Deo.,  bat  may  not  have  beMi  redeemed  in 
oonaeqnenoe  of  ai^  defaalt  of  Messrs  Moatero  Blotters, 
to  provide  the  necessary  fnnds  for  that  pacpMe  poisnant 
to  tiieiT  afbresaid  covenant  in  that  behalf ;  and  lastly  in 
tile  payment  of  the  fatnxe  iastalment  on  the  said  bonds, 
and  the  redemption  of  the  SHse  in  any  fotore  half  year 
in  manner  heretofore  provided,  and  after  foil  payment 
and  satisfaotion  of  all  the  principal  moneys  and  interest 
seonred  by  the  said  mortgage  bonds,  the  tmstees  or 
trnstee  shall  hold  the  surplns  (if  any)  of  the  said  numeys 
so  to  be  received  by  tbem  or  him  as  aforesaid,  in  trast 
for  Messrs.  Montero  Btothera,  thmr  heirs,  or  assigns. 

In  the  hondA  it  was  stated  (intw  alia). 

Messrs.  Montero  Brothers  hereby  bind  themselves, 
their  heirs,  representatiTss,  estates,  and  eflsebij  with  the 
p^ment  to  the  bearer  tins  bond  at  tiie  oonntrng-hoase 
ct  Messrs  J.  Thompson,  T.  Bonar  and  Co.,  ia  the  city  of 
London,  of  the  prinoipal  earn  of  1.,  on  the  Ist 

June,  or  the  iBt  Dec.  (as  the  oase  may  be)  itett  following 
the  dt^  on  which  this  bond  shall  be  drawn  for  redemp- 
tion  upon  presentation,  and  against  debveiy  of  this 
bond,  and  also  of  Interest  on  the  said  principal  snm  of 
I.,  at  the  rate  of  71.  per  cent,  per  annum  semi, 
annually,  on  every  let  Jnne  and  let  Deo.  up  to  and 
inolnding  the  day  on  which  the  eidd  prinoipal  snm  shall 
beoome  payable  npon  presentation,  and  against  delirflry 
td  the  oorresponduig  coupon. 

The  said  deed  was  duly  registered  and  perfected 
according  to  the  law  of  Fere. 

The  bouds  wera  accordingly  issued,  subscribed 
for,  and  fully  paid  up.   The  plaintiff  subscribed 


for  oertuu  of  them,  and  was  the  holder  of  sitk 
unpud  bonds  for  the  aggregate  anm  of  30,0001. 

By  an  agreement,  dated  1st  OcL  1873,  and  mafe 
between  Montero  Brothers  and  tha  de^dsB&w 
the  Anglo-Peravian  Bank  (lAmited),  for  the  obs- 
Bideration  therein  mentioned,  parehaaed  a 
annuity  of  216,0001.  for  thirteen  yean,  to  W 
paid  out  of  the  profits  ot  the  wd  nilwK 
And  by  the  said  agreement  it  was  proridcdM 
a  company  should  be  formed  eiahar  in  En^Hi 
or  Fern  for  the  purchase  and  woricing  of  Hwoil 
railways.  Aooordingly  tha  compMLj  so  tawim 
plated  was  shortly  afknwarda  iaij  coMtHni 
and  est^tisfaed  as  a  Sonadad  Anoniraa  in  Pn 
under  the  name  of  the  National  HUnte  Baawqi 
Company  of  Peru.  Tba  said  fxnnpuij,  which  w 
a  defendant  in  tba  actum,  and  ia  hcnssaftw 
raferred  to  as  "the  dflfendaBt  oompny,"  tadt 
over  the  commissicms.  undertakings,  and  habfr 
ties  of  the  defendants  Hmtero  Bro^ierB.  Yttiam 
subsequent  transactions  took  plaoe  not  msinl 
to  this  report. 

In  or  about  March,  1875,  defaalt  was  mads  Is 
the  defendant  company  in  providing  the  ttam 
necessary  for  the  service  of  the  loan  of  187S;  md. 
thereupon  the  defendants  Wegodia  aad  Sft 
Gessler  sent  ont  powers  of  attoniey  to  aa  ap^ 
on  their  behalf  to  take  pcMsession of  the  niiait 
ways,  which  was  done ;  and  the  deiendsati  ku* 
ever  since  been  in  possession,  and  ham  xacainA 
lai^  sums,  representing  the  profits  ol  the  swa 

Payments  in  respect  of  tlw  ssid  loaa  of  1S72 
became  dne  from  the  said  d^endants  00  the  Is 
Jane,  1875,  the  Ist  Dec  1875,  and  the  Isi  Joi^ 
1876. 

On  the  10th  May,  1875,  the  defoidantB  Wegos- 
lin  and  De  Gessler  advertised  in  tba  Lomos 
papers,  giving  the  numbers  of  the  beads  dxsm 
for  payment  to  the  amount  of  50,(H)OL,  una 
which«  for  33001.  in  the  aggregate,  belonged  Is 
plaintiff.  It  was  stated  that  funds  were  cm  dK 
way  for  payment  of  the  coupons  doe  1st  Jao^ 
1875,  ana  that  Thomson,  Bonar.  and  Co.  had  bw 
requested  to  effect  the  half-yearly  drawing  Ml 
that  the  drawn  bonds  would  be  pud  ou  «f  di 
first  funds  Twnitted. 

'Dm  ooupons  dne  lat  June,  187^  were  psii  ii 
due  course;  hut  the  bonds  drawn  for  ft^mai 
were  not  paid  till  ou  or  after  the  21th  Sept.  \SX 
but  no  further  interest  was  paid  alfcer  iK  iw^ 

1875.  The  plaintiff  and  other  persons  mitiuiri 
in  the  bon(u  claimed  to  be  entitled  to  iaunrt 
thereon  up  to  24th  Sept  1875. 

The  payment  of  coupons  due  1st  Dec  1S7%  «■ 
delayed.  But  the  half-yearly  drawing  of  bosi* 
to  the  amount  of  50,00W.  was  held  on  thaM 
Nov.  1875,  and  their  numbers  advertised  oa  ttt 
3rd  Not.  1875,  and  the  bondholders  wereinfonaei 
that  the  ooupons  and  the  bonds  woold  bepsidi^ 
of  the  first  funds  applicable  for  the  pnpoi^w 
which  due  notice  would  be  given. 

The  coupons  due  1st  Dec  1875,  indudingt 
on  the  drawn  bonds,  were  paid  on  the  5u 

1876.  Of  these,  six  for  500L  aad  six  for  MS. 
were  hAi  by  the  plaintiE   Similazly  Im*^'^  j 
the  amount  of  50,0001.  were  drawn  in  Jbj,  18^  j 
of  which  41001.  were  held  by  the  plaintiC  Om- 
aeqaently  there  was  now  100,0001.  worth  of  1 
drawn  for  payment  and  unpaid.  The 
declined  to  pay  interest,  audswdtiitti 
payable  in  respect  of  any  bond  drawn  1 
said,  whatever  time  may  eUes&b^Qnitil 
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fiftid,  and  although  no  funds  have  ever  been  pro- 
Tided  for  its  payment. 

The  amount  stated  by  the  plaintiffs  to  he  dae 
ior  interest  or  coapons  which  the  trustees  decline 
to  pay  is :  Interest  from  1st  Jane  to  24>feh  Sept. 
1875,  upon  50,000{.;  interest  from  Isti^ec.  1875, 
io  tba  present  due,  on  50,0001. ;  interest  from  lat 
Jnne,  1876,  to  the  present  iabe,  on  50,0001.  The 
tmstees  dedined  to  permit  any  drawing  till  this 
'qaestion  was  sattied. 

The  plaintiS  claimed  that  interest  was  payable 
-on  an  the  bonds  whether  drawn  for  payment  or 
undrawn  until  the  principal  sums  shoalU  be  fully 
^id;  and  that  interest  and  arrears  of  interest 
sbonld  be  paid  on  nnpaid  bonds  drawn  for  pay- 
n«a%  funds  being  provided  for  such  payment,  in 
jjniority  to  or  at  least  rateably  with  the  interest 
•on  the  undrawn  bonds  which  accrued  due  on  the 
Ist  Jnne,  1876. 

That  the  defendants  the  tmstees  should  be 
■restrained  by  injunction  from  dealing  in  any 
other  manner  with  the  funds  in  their  hands ;  that 
"the  principal  of  the  said  bonds  so  drawn  should 
be  paid  aocording  to  their  respective  privities ; 
ifaat  any  sorpiua  in  the  trustees*  hands  should  be 
applied  in  tbo  payment  of  the  bonds  drawn,  and 
"tbat  the  drawings  should  be  proceeded  with ;  and 
'that  the  trusts  of  the  said  deed  of  28th  June, 
18^,  so  &r  u  neoessaiy,  should  be  executed  under 
the  direction  of  the  court. 
Chitty,  Q.C.  and  EverUt,  for  Uie  plaintiff. 

Try,  Q.C.  and  J.  J.  Priory  for  the  defendants, 
"the  tmstees. 

Oookion,  Q.C.  and  Rawling,  for  a  holder  of 
nndrawn  bonds. 

Jiavey,  Q.C.  and  SUrling,  for  the  assignees  of 
Hontero  Brothers. 

W.  J.  H.  Clark,  for  other  parties. 
^  Jessbl,  M,B. — My  view  of  this  caso  is  a  ver^ 
^mple  on*}.    No  doubt  by  law  one  could  on  this 
bond  Inins  an  action  both  for  the  arrears  of 
iut«Kst  and  interest  on  the  capital.   Therefore  if 
the  agreement  is  good  for  anything,  it  seonres  as 
moch  interest  npon  the  arrears  of  interest  as  it 
secures  interest  nponthe  capital.   It  is  impossible 
to  stop  and  say  that  what  is  secured  bytbe  bond 
is  not  as  moch  the  (>oe  as  the  other.    When  you 
come  to  look  at  the  statute  (3  &  4  Will.  4,  o.  42),  it 
is  a  BBm  certain  payable  on  a  day  cerUin,  as  to 
which  a  jury  is  entitled  to  give  damages.  IT'ow 
the  interest,  the  coapoo,  is  as  much  a  sum  certain, 
payable  on  a  day  certain,  as  the  capital  of  the  bond 
Itself.   And,  therefore,  if  what  is  secured  by  the 
hood  is  the  sum  recoverable  by  law,  nnder  the 
bond  it  would  include,  as  I  said  before,  principal, 
Airears  of  interest,  seoared  eo  nomine  by  the 
houd,  interest  upon  the  principal  not  pud  to  the 
^ste,  interest  upon  the  interest  of  arrears  secured 
by  the  brad  which  is  also  payable  on  a  certain. 
WhatwehaTetoaooBider,tberef(ffe,is:  Wbatisthe 
meaning     clanse  15— for  really  it  depends  npon 
«lause  15,  and  to  a  certain  extent  npon  clanse  2  P 
It  is  appUed  in  this  way,  "In  or  towards  payment 
the  principal  moneys  and  interest  secured  by 
toe  said  mortgage  bond  in  the  following  order. 
Smr  the  first  observation  one  has  to  make  is.  what 
u  claimed  now  is  pot  interest  eccordinK  to  our  law. 
If  yoa  look  at  what  the  statute  says— for  we  must 
alter  words — you  will  find  that  when  there  is 
^  bar^in  to  pay  interest,  what  you  recover  is 
i>ot  the  interest  at  all,  bat  what  the  jury  choose  to 
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give  you.  The  words  are  these  (3  &  4  Will.  4. 
c.  42,  s.  28) :  "  Be  it  further  enaoted  upon  all  debts 
or  sums  certaic,  payable  at  a  oertain  time,  the  jury 
Ml  the  trial  of  any  issue  or  at  ai^  inquisition  of 
damages,  may,  if  they  should  think  fit,  allow  in- 
terest to  the  creditor  at  a  rate  not  exceeding  the 
oorrent  rate  of  interest  from  tiie  time  when  snidi 
debts  were  payable.**  Therefore,  the  interest  which 
the  jnty  may  allow,  must  not  exceed  5  per  cent. 
It  is  a  mere  accident  that  the  rate  of  interest 
secured  by  the  bond  is  more  or  leas  than  5  per 
cent.  If  the  rate  of  interest  secnred  by  the  bond 
had  been  7  per  cent.,  as  it  is  here,  yon  cannot  get 
more  than  5  per  cent,  under  the  statute  any  how. 
Therefore,  it  is  a  fallacy  to  say  that  you  can  recover 
by  law  interest  on  the  bond,  because  you  cauuot. 
It  is  "  not  exceeding  the  current  rate  of  interest ;" 
and  the  current  rate  of  interest  is  5  per  cent.  So 
that  you  would  get  5  oent.  from  the  juiy,  and 
you  have  got  7  per  cent,  on  your  bond.  You 
really  do  not  recover  the  same  thin^  as  interest ; 
and  thou^  I  am  anxious,  as  I  said  before,  if  I 
could  to  So  something  for  these  creditors,  who  I 
think  are  hardly  dealt  by,  I  must  not  depart  from 
the  terms  of  the  instrument.  It  shows,  therefore, 
that  what  is  secured  by  the  bond,  7  per  cent, 
interest,  is  not  the  interest  which  is  recovered  by 
action  on  this  bond ;  and  consequently,  when  I 
come  to  read  the  words, "  interest  secured,"  know- 
ing that  it  cannot  mean  7  per  cent,  interest,  but  could 
only  mean  something  not  exceeding  5  per  cent,  in- 
terest, I  have  at  once  something  to  show  me  ^at 
the  "  interest  secured"  means  the  interest  named  in 
the  bond.  It  goes  on  a  little  further :  "  First,  on 
payment  of.  all  arrears  of  intereeb,  actually  due  on 
such  of  the  said  bonds  as  shall  be  oatstandiug 
bearing  interest."  That  is,  "  arrears  of  interest.  * 
On  these  drawn  bonds  which  may  be  outstandkig, 
and  bearing  interest  up  to  a  i^ven  rate,  they  are 
arrears  of  interest  doe,  i.e. ,  they  are  urears  of 
interest  at  7  per  cent.,  and  those  are  to  be  iiaid. 
"  Secondly,  in  redemption  of  such  amount  of  ^le 
mortgage  bonds,  as  ought  to  hare  been  redeemed 
by  any  previous  sum."  Of  ooorse  jou  cannot  get 
it  under  those  words.  If  you  get  it  at  all  yon  get 
it  under  the  words  "  arrears  of  interest."  It  does 
not  appear  to  me  that  that  is  a  proper  desorip- 
tton  of  the  5  per  oent.  which  a  jury  may  ^ve,  rad 
could  only  apply  to  the  7  per  cent,  which  is  in  fact 
secured  by  the  bond.  That  intei^mtation  is  of 
coarse  dependeut,  first  of  all  upon  the  words  of 
the  bond  itself^  What  is  secured  by  the  bond? 
It  is  to  pay  "  the  principal  of  I.  on  the  Ist  June 
or  the  1st  Dec.  (as  the  case  may  be)  next  follow- 
ing the  day  upon  which  the  bonds  shall  be  drawn 
for  redemption  upon  presentation  and  against 
delivery  of  this  bond,  and  also  of  interest  on  the 
said  principal  snm  til  I.  at  the  rate  of  7  per 
cent,  per  annum,  aemi-annnally  on  ereiT  1st  June 
and  Ist  Dec.,  np  to  and  inolndinR  the  iby  on 
which  the  said  principal  snm  sh^  beocsne  pay- 
able." Now,  wo  also  luve  the  2nd  clanse.  I  agree 
the  2nd  clanse  only  applies  to  the  snm  remitted. 
Perhaps  that  cannot  be  finally  deoisiTo  ci  the 
question ;  but  it  is  very  strong.  After  saying  the 
sums  remitted  shall  be  applied  in  a  oertain  way, 
it  goes  on  to  say :  "  No  interest  shall  be  payable 
on  any  drawn  bond  after  the  day  fixed  for  its 
redemption."  These  bonds  are  drawn,  and  tho 
day  fixed  for  redemption  has  passed.  In  addition 
to  that  there  is  again  the  observation,  which  I  am 
afraid  I  am  repeating,  although  it  corner  in  a  dif*. 
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ferent  shape.  i.e.,  if  this  argument  were  worth  anj- 
thing,  it  wonld  carry  under  the  words  "  arrears  of 
interest,"  not  merely  what  is  legally  and  properly 
described  by  that  term,  but  also  the  5  per  cent, 
interest  on  the  arrears  of  interest  to  all  toe  bond- 
holdera.  When  people  borrow  at  7  per  cent,  in 
this  wajy,  they  do  not  generally  intend  to  pay  com- 

Sound  mterest.  It  is  a  Tery  uncommon  thing  to 
0.  Still  if  the  argument  is  worth  anything,  it 
must  be  carried  to  that  extent,  because  the  right 
to  recover  tbo  interest  upon  the  interest  unpaid, 
is  identical  with  the  right  to  recover  interest  apon 
the  coupon  unpaid.  I  feel  bound  to  construe  the 
deed,  bb  I  find  it  according  to  iti  natural  meaning, 
and  in  my  opinion  arrears  of  interest  do  not 
inolnde  anytbmg  but  the  7  per  cent,  expressly 
secnred, 

SoHcnton:  0ZarX;«,fiawZuM,andCIar2»j  Norton, 
Bo$»i  and  Oo. ;  Olemeatt. 


Nov.  4  and  11. 
Be  VzAUs's  Teusts  (a). 

IFJB —  Contirui^ion — Power — Ext^fliaive  or  non- 
exdueivo  power. 

A  testatrix  qfier  giving  a  life  estate  to  a  daughter 
t»  a  certain  fvmd,  gave  her  a  power  to  appoint 
the  fund,  "  to  and  amongst  {the  testatrix's)  other 
children  or  their  issue  in  such  parts,  aha/res,  and 
proportions,  manner  andform  as  her  said  daughter 
.  .  .  should  hy  deed  or  itnUZ  appoint." 

Seld  thai  (his  wtie  an  exclusive  jpoteer  and  was  toeU 
eaenised  by  an  appointmenf  to  one  only  of  its 
Meets  to  the  emdtuion  <tf  tha  rest. 

Qarthwaite  v.  Bobinson  (2  Sitn.  43)  dismproved ; 
remarha  on  Stolworthy  v.  Sancroft  (10  L.  T.  Bep. 
N.  8.  223, 10  Jut.  N.  8.  262). 

Petition. 

Mary  Yeale  by  her  will,  dated  the  18th  Aug.  1823, 
whereby  after  oertain  bequests  she  gave  and  be- 
queathed  unto  William  Yeale,  and  George  Camming 
xtaahleigh  all  the  residue  of  the  capital  stock  in  the 
41.  percent.  Bank  annuities  that  might  be  standing 
in  her  name  in  that  fund,  at  the  time  of  her  decease, 
in  the  books  of  the  Governor  and  Company  of  the 
Bank  of  England,  and  also  the  principal  sum  of 
9001.  which  she  had  lately  lent  to  her  said  son 
William  Yeale,  and  which  was  sold  out  of  the  said 
4Z.  per  oent.  stock  for  the  purpose  of  enabling  her 
to  aoocnnmodate  him  with  it  upon  trust  that  they 
shonld  hold  this  last-mentioned  capital  stock  with 
the  said  principal  sum  of  900L,  with  all  interest 
and  divioendB  to  aocrae  thereon  to  and  for  the 
several  uses,  trusts,  and  purposes  thereidter  men- 
tioned, that  was  to  say,  apon  trust  to  pay  the 
intei^tand  dividends  thereof  to  the  separate  use 
of  her  daughter  Mary  Elizabeth  Yeale  and  her 
assigns  during  her  life,  and  from  and  immediately 
after  her  decease,  if  there  should  be  no  child  or 
children  of  her  said  daughter  Mary  Elizabeth 
Yeale  (which  was  the  case),  then  upon  trust  to  pay 
and  apply  all  the  same  trust  moneys,  and  to  assign 
and  transfer  the  security  and  stock  in  and  upon 
which  the  same  should  be  then  invested  to  and 
amongst  ber  (the  said  testatrix's)  other  ohildren 
or  their  issue  in  such  parts,  sharesj  and  propor- 
tions, manner,  and  form  as  her  said  daughter 
Mbij  Elizabeth  Yeale  shonld  1^  deed  or  will,  to  be 
attested  in  the  presoioe  of  three  or  more  credible 

04  IqrciM  ftr  J.    TaOKfiev,  Ek-i  BuristV  a»>Law. 


witnessest  direct  uid  appoint ;  and  in  debidt  of 
such  directions  and  appomtment  the  said  testatrix 
directed  that  the  same  should  fall  into  and  become 
part  of  her  residuary  estate  and  effects,  andastotU 
the  rest,  residue,  and  remainder  of  her  persooal 
estate,  subject  to  debts  and  legacies,  she  be- 
queathed the  sametoherson  Wm.  Yeale,ab8oIateIj, 
whom  she  appointed  sole  executor  of  her  will.  The 
said  Mary  Vaale  died  in  1825,  and  her  will  vu 
dLuIy  proved.  She  left  two  daughters  and  her  stm 
Wm.  Yeale  her  surviving.  The  income  of  the 
said  fund  was  duly  paid  by  the  trostees  to  the 
said  Mary  Elizabeth  Yeale  during  fa^  life.  Sbe 
died  on  or  about  the  18th  Jan.  1865  without  era- 
having  been  married. 

At  her  death  the  said  fund  was  represented  b;^  a 
sum  of  1500Z.  new  31.  per  cent  I»nk  ananitMs 
standing  in  the  names  of  the  said  William  Tale 
and  George  Cnmming  Bashleurh. 

The  said  Mary  Elizabeth  Yede  hj  her  will,  datfid 
the  3rd  of  Juoe  1856,  gave  the  whole  of  the 
money  she  might  die  poasessed  of  or  entitled  to 
in  the  32.  per  oent.  Consolidated  Govenimeat 
Annuities  (afterwards  converted  into  New  31.  per 
cent.  Bank  Annuities),  and  at  the  date  of  the  said 
-will  standing  in  the  names  of  the  saidWUliam 
Yeale  and  George  Gumming  Rashleigh  nnto  his 
executors  thereinafter  named,  upon  trust  to  pay  the 
dividends  thereof  unto  ber  sua  niece  Emilia  Mary 
Butler  during  her  life  for  her  solo  use  and  benefit 
free  from  all  control  ol  her  then  presets  or  aoj 
fntare  huhand ;  and  from  and  after  her  deonse 
the  said  testatrix  directed  thafe  the  whole  of  the 
said  stock  should  be  for  the  sole  use  and  beoefit 
of  any  child  or  children,  or  issae  of  any  ch3d  or 
children,  of  her  said  nieoe  who  should  be  livinr 
at  her  said  niece's  deatj)!  to  be  equally  dtrided 
between  them  if  more  than  one,  the  issue  vt  a 
deceased  child  or  children  of  her  said  niece  taking 
the  share  or  shares  only  of  their  deceased  parents, 
and  in  case  there  shouiid  be  no  child  or  children  or 
issue  upon  the  trusts  therein  mentioned.  And 
she  thereby  appointed  the  said  William  Yeale 
and  Edmund  William  Paul  executors  of  the  wilL 

The  will  of  the  said  Mary  Elizabeth  Y^e  was 
duly  proved  by  the  executors  named  therein,  and 
the  nind,  after  payment  of  legacy  duty,  was 
transferred  into  the  names  of  the  trustees  of  her 
will. 

The  dividends  on  the  aud  fund  were  duly  paid 
to  the  said  Emilia  Uarj  Butler  until  the  pay- 
ment into  court  next  hereinafter  mentioned. 

On  the  25th  July  1876,  the  Hon.  Sb  John 
Butler,  the  then  trustee  of  the  will  of  the  nid 
Marj^  Elizabeth  Yeale  filed  an  affidavit  made  by 
him  in  the.above-mentioned  matters,  ataUngthu 
under  the  provisions  of  10  &  11  Yict.  c.  96>  be 

S reposed  with  the  privity  of  the  Faynisiter 
eneral  to  transfer  into  conrt  the  soms  of 
1404Z.  99.  hd.  Bank  31.  per  oent.  annuities  which 
represented  the  original  sum  of  15001.  bequeathed 
by  the  will  of  the  said  Mary  Yeale ;  and  that  to 
the  best  of  his  knowledge,  and  belief  the  only 
persons  interested,  or  claiming  to  be  interested,  la 
the  said  sum  were  the  said  Emilia  Haiy  Botkr 
and  ber  children  and  issue,  and  the  tepresen- 
tatives  of  the  said  William  Yeale  the  rcsidnUT 
le^tee  under  the  wQl  of  the  said  Hanr  Yeale. 

It  was  contended  on  behalf  of  Wiuiam  T«tfe*« 
repreaentatives  that  the  appmntment  nude  1? 
the  will  of  the  said  Mary  Elizabeth  Yeale  was  sa 

invalid  exercise  of  the  power^Faa^attpJir  Aft 
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Tin  of  the  said  Mary  Yeale ;  that  the  said  power 
WIS  non-exclnsive,  and  that  on  failare  of  issue  of 
the  said  Mary  Elizabeth  Yeale,  and  in  default  of 
■ppoiDtment,  the  said,  trust  funds  fell  into  and 
became  part  of  the  residaary  estate  and  effects  of 
the  said  Maiy  Yeale. 

The  said  William  Yeale  made  bis  will  on  the 
22Dd  KoT.  1865,  of  which  he  constituted  the  said 
George  Gumming  Baahleigh,  Sir  Augustine  Fitz- 
gerald, Glynn  Grylls,  and  Frederick  Hul,  executors. 
The  residue  of  his  personal  estate  he  bequeathed 
to  the  said  G.  C.  Eashleigh,  Sir  A.  Fitzgerald, 
and  6.  Gtylls. 

The  testator,  William  Yeale,  died  on  the  8th 
Sept.  1867;  this  u^d  will,  with  two  codicils,  not 
mstoriallj  varying  the  same,  was  duly  proved. 

The  petition  was  presented  by  Edward  Hearle 
Bodd  and  Frederick  TiTian  Hill,  the  present 
trustees  of  the  estate  of  the  said  William  YetJe, 
which  was  being  administered  by  the  court ;  and 
prayed  that  the  residue  of  tbe  said  sum  of 
XlQil.  98.  5d.,  after  pa|)rment  of  costs,  might  be 
tniuferred  to  tbe  petitioners  as  truptees  of  the 
will  aud  codicils  of  the  said  William  Yeale,  to  be 
held  by  them  on  tbe  trusts  thereof. 

Bagghawe,  Q.C.  and  Meihold  for  tbe  petitioner. — 
The  power  is  non-exclusive.  The  appointment, 
therelbre,  in  fevour  of  Mrs.  Butler  and  her  chil- 
dren to  the  exclusion  of  the  other  objects  of  the 
power  was  invaUd,  aud  tbe  fund  consequently 
passed  into  the  residue  and  belonged  to  William 
Veale's  representativea,  to  whom  it  was  )^ven  in 
de&olt  of  appointment.  The  words  "  to  or 
amongst  *'  imply  ft  non-ezclosiTe  power.  This 
is  a  well-establisned  rule,  and  is  laid  down  by  the 
late  Master  of  the  Bolls  in  Rohin$on  v.  Byhea 
<23  Beav.  40).  See  also  Fox  v.  Gregg  (Farwell  on 
Powera,  p.  410;  Sugden  on  Powers,!).  946).  In 
ytayitaon  v.  Hall  (9X.  T.  Eep.  N.  8.  755  ;  10  Jar. 
N.  S.  89)  there  was  a  substitutionary  ^fb,  but 
there  is  none  here.  Qarihwaite  v.  Robin$cm,  (2 
Sim.  43)  was  a  case  in  which  tbe  power  was  to 
appoint  amoLg  testator's  grandchildren  or  their 
respective  issue,  and  the  power  was  held  to  be 
non-exclusive.  [Jessel,  M.B. — But  that  case 
turned  upon  a  question  of  grammatics  construe* 
tion  of  the  particulw  wor£  used,  and  doefi  not 

rrern  this  case.]  Stodvjortley  v.  Sana-ofi  (10 
T.  Bep.  N.  S.  223 ;  10  Jur.  N.  S.  762)  is  almost 
exactly  on  all  fbors  with  the  present.  A  power 
in  case  the  donee  should  lean  issne  to  appoint 
among  such  of  the  issne  as  she  should  appoint 
was  held  to  be  a  non-excloaive  power.  This  case 
is  really  Brown  v.  Higge  (4  Yesey  708;  8  Yeaey 
^2).  [Jesszl,  M.B.  referred  to  Farwell  on  Powers, 
294 ;  Spring  v.  Biles  (1  T.  B.  435  note),  Sarley  v. 
Jft7/ori(21BeaT.280).] 

Nortkmore  Lawrence,  for  Mrs.  Butler  and  her 
children,  was  not  called  upon. 

JzssEL,  M.B. — This  cose  has  been  elaborately 
argued.  I  do  not  intend  to  lay  down  any  new 
rme  upon  this  question,  but  I  will  take  the  prin- 
dple  which  governs  the  case  as  stated  in  the 
latest  text  book  on  Powers.  Mr.  Farwell  sa^fi, 
(p.  2M) : "  Each  case  most  depend  on  the  intention 
apnued  in  &e  paitioalar  inttmrnent  creating 
tte  power ;  no  general  role  oan  be  laid  down, 
except  perh^  that  the  wordi  '  all  and  every ' 
an  mandatorr,  and  make  it  necessary  that  each 
dqeefe  shonld  have  a  share  (5  Yesey  857),  and 
lut  *snch'  oathorises  exclusion,  unless  a  oon- 
tnaej  txpnmoattppeKr.'*  That  I  think  is  a  correct 


statement  of  the  law.  I  must  conatrue  tho  parti- 
cular words  of  this  instrnment.  It  is  not  to  the 
purpose  to  quote  cases  in  which  other  words  have 
been  held  to  create  a  non-exclusive  power.  The 
words  in  those  cases,  though  they  may  have  been 
similar  to  the  words  here,  are  not  identical.  The 
question  is  one  of  construotion.  In  tbe  instru- 
ment before  me  are  there  any  words  which  pre- 
vent the  power  from  being  exclusive  F  It  is 
not  sufficient  to  say  that  such  and  such  words,  in 
such  or  such  an  instrument,  have  been  held  to 
create  a  non-exclusive  or  simply  distribatave  power. 
It  is  true  that  the  words  "all  and  every  and 
"  unto  or  among "  have  been  held  to  create  a 
non-exclusive  power.  But  what  have  we  here? 
The  testatrix  gives  the  fund  to  her  daughter  M^iy 
Elizabeth  Yeale  for  liEs,  and  after  her  decease, 
**it  there  should  be  no  child  or  children  of  her 
said  daughter  Mary  Elizabeth  Yeale  (which  event 
happened)  then  upon  trust  to  pay  and  apply  the 
same  trust  moneys,  and  to  assign  and  transfer  the 
security  and  stock  in  and  upon  which  the  same 
sbnil  be  then  invested  to  and  amount  the  testa- 
trix's other  children  or  their  issue  in  such  parts, 
shares,  and  proportions,  manner,  and  form,  as  her 
said  diingher  Mary  Elizabeth  Yeale  shonld  by 
deed  or  will  .  .  .  direct  and  appoint."  In 
default  of  t^ipointmeot  the  fund  falls  into  the 
residue.  The  power  is  to  appoint  to  "  children 
or  their  issue. '  Now  it  was  argued,  but  the 
argument  was  abandoned,  that  "  issue  "  must  be 
confined  to  those  living  at  the  death  of  the  donee 
of  the  power.  But  I  find  in  the  power  no  snch 
limit.  "  Issue "  must  mean  issue  tor  ever. 
Bat  in  the  appointment  the  role  against  per- 
petuities must  be  observed.  Consequently  the 
donee  was  bound  to  appoint  to  all  the  issue 
of  the  testatrix  living  at  her  own  death  or 
who  should  be  bom  within  tneuty-one  years  after- 
words.  The  reeolt  is  equally  absurd  if  tbe  power 
was  to  be  exercised  in  favour  of  the  issue  who 
might  be  living  at  the  moment  of  the  donee's 
death.  And  issue  en  ventre  aa  mire  must  be 
included.  Therefore  the  donee  was  bound,  in 
articulo  mortUj  to  ascertain  whether  any  of  her 
female  relatives  was  in  an  interesting  condition. 
Unless  therefore.  I  am  actually  driven  by  autho- 
rity, I  cannot  hold  this  power  to  be  non-exclusive. 
Is  there,  then,  authority  for  holding  that  a  power 
of  appointment  is  ezcloBive  where  the  objects  are 
not  readily  or,  as  m  this  case,  cannot  posaibly  be, 
asoertaineo  P  Tea :  there  ia  the  case  of  Malton  v. 
Bavage  (1  Sch.  &  Lef.  Ill)  where  a  direction  to  dis- 
tribnto  among  "poor  relations"  was  held  exdu- 
sive :  anda  direction  to  appoint  to  **  children  "  has 
also  been  held  exolusive.  This  is  all  the  stronger, 
because  there  is  a  reason  for  holding  a  power  of 
appointment  among  children  non-exclusive  be- 
cause it  was  held  to  be  a  provision  for  appoint- 
ments in  the  nature  of  portions.  I  will  reier  to 
the  case  of  Spring  v.  Biles  (t  T.  Rep.  435).  There 
the  power  was  by  will  to  the  testator's  wife  "  to 
appoint  to  and  amongst  such  of  my  relations  as 
shall  be  living  at  the  time  of  my  decease."  There 
was  nothing  indefinite  in  the  class,  as  it  was 
limongst  aoim  persons  as  should  be  living  at  the  tes- 
tator's, not  at  the  wife's  deoease.  It  was  held, 
however,  that  tile  power  was  exclusive.  Boiler,  J. 
B^d :  **  The  cases  of  powers  to  distribute  among 
children  stand  on  very  different  grounds  ;  for  the 
courlB  have  considered  them  as  portions  to  tbe 
ohUdren."  3£aJum  v.  Savage  (1  Sch.  f  ^1^.4^^^ 
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WM  decided  on  the  Bame  prinoiple.  I  confess  f^at 
in  the  case  of  Qarthwaite  t.  Bobinson  (2  Sim.  43)  I 
ahooldnot  have  come  to  the  same  conclusionas  Vice- 
Chancellor  Shadwell.  Bat  it  ia  not  to  be  expectsd 
that  different  judges  should  always  come  to  the 
same  conclusion  in  the  constraotion  ot  particular 
words  nsed  by  a  testator.  There  the  power  was 
to  appoint  among  the  testator's  "present  or  future 
grandchildren  or  their  respective  issne,"  and  it 
was  held  to  be  badly  executed  on  account  of  the  ex- 
clusion ofthechildrenofadeceased  grandchild  hvirg 
at  the  donee's  death.  ImDstadopttherule laid  down 
by  the  House  of  Lords  in  JenMiu  y.  Hwjhe* 
(8  H.  L.  Cas.  571)  that  on  questions  of  mere  verbal 
ioteipretation  cme  judge  is  not  bound  to  follow  the 
deciBiona  of  another,  tn.  th^t  case  the  effect 
of  a  power  to  appoint  amoog  issue  indefinitely  was 
not  disoassed.  But  the  other  case,  in  which  that 
gneBtion  was  raised,  Stocltcorth-v. Stmeroft  {lOh.  T. 
Bep.  S.  8.  223;  10  Jur.  N.  S.  762)  requires  more 
Benons  consideration.  That  case  was  more  UIfc 
the  present.  The  power  was,  after  a  trust  estate 
to  for  life,  and  after  A.'b  decease,  in  case  she 
should  have  issue  upon  trust  to  dispose  of  the  said 
estate  in  such  manner  among  such  issao,  as  A,  by 
deed  or  will  should  appoint,  and  an  appointment 
by  A.  amoug  some  only  of  her  issue  was  held  had. 
There  was  this  peculiarity  in  that  case.  The 
pofrer  was  exercisable  by  A.  in  case  she  should 
leave  issue.  Now  the  absurdity  was  involved  that 
the  powOT  could  only  be  exercised  on  her  death. 
And  if  **  issue  "  meant  **  issue  '*  indoOnitely,  if  the 
power  was  non-exclusive,  the  donee  ma  bound  to 
appdnfe  to  issne  bom  after  her  death,  ud  if  the 
objects  were  restricted  to  those  who  were  living  at 
her  death*  she  was  bound  to  ascertain  in  articulo 
morUt,  how  many  children,  grandchildren*  and 
great  grandchildren  she  had,  and  to  apptnut  to 
every  we  of  them  who  might  be  living  at  the 
actual  moment  of  her  death.  But  these  oonsidera- 
tions  do  not  seem  to  have  been  pressed  on  the 
Yice-Gbanoellor.  He  says  in  his  judgment  ■.  "  It 
is  contended  that  if  the  objects  of  the  power  are 
confined  to  issue  living  at  the  death,  it  was  absurd 
to  give  a  power  by  deed  as  well  as  by  will,  because 
if  there  was  a  partial  exercise  of  the  power  b^  deed 
in  favour  of  one  object,  raising  the  qnRstion  of 
exclusive  appointment  in  the  lifetime  of  the 
dooee,  then  if  that  person  died  before  the  d<H)ce, 
the  appointment  would  fail,  as  that  person  would 
not  be  an  object  the  power.  I  agree  In  the 
justice  of  that  obaemtion ;  but  I  am  at  a  loss  to 
see  why  that  ia  more  absurd  than  that  the  power 
was  not  to  arise  unless  she  left  issue  living  at  her 
death."  Bat  the  Yice-Chancellor  only  gets  rid  of 
one  absurdity  by  showing  another.  I  cannot, 
therefore,  hold  that  case  to  be  authority  bearing  in 
the  case  before  me.  The  words  in  the  particular 
instrumeDt  before  me  are  not  the  same  as  the 
words  in  the  case  before  the  Tice-Ghancellor.  I 
do  not  consider  that  that  case  stands  in  my  way 
when  I  can  put  a  rational  oonstrnction  on  the 
instrument  which  I  have  to  construe.  I  decide, 
therefore,  that  the  power  in  this  case  was  an  exclu- 
sive one  and  has  been  well  exercised  by  tiie  donee. 

Solidtora:  BoUon  and  Co.;  KouZoII  and  Con- 
vene. 
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Wai—Real  ettate—Clan  ffiJi—Datim  to 
living  at  te»fafor'»  daatk  or  who  akndi  hat*^ 
leaving  issue  living  at  kio  daa& — Iiopm — THi, 

A  testator  devised  real  mlaie  io  tha  dUUrm  tf 
hrothm-  toko  should  ho  Unii^  eU  hit  4aesm 
wAo  afumid  kam  eUed  Uanmg  tasua  limag  at 
decease  as  tenants  t«  coTtunort. 

Foxtr  of  the  ehOdnn  of  iestaitn'M  brotJur 
testator,  and  one  had  died  Uaving  iMtme  liviaf 
testator's  death. 

On  a  sale,  it  was  objected  hy  the  purthaaer  Hat 
good  title  couli  not  he  made  to  the  whole 
property,  as  one  undivided  fifth  pari  vras 
vested  in  the  i»$ue  iff  ike  ehud  voko  liad  i 
had  lajpsed  to  the  testaiot'*  heir-at-law^  as 
a  partial  integtacy : 

Seldt  faUowing  and  approving  Fell  v.  B* 
(32  L  T.  &ep.  N.  S,  801;  L.  Rep.  10  C.  P. 
that  this  was  a  dots  ififl  ;  that  the  does  fo 
were  those  who  were  capable  of  taking  ;  that 
was  no  lapse  to  the  heir'Oi-law,  but  the  fom 
viving  children  took  the  tohde,  and  cotUd  gm 
good  title  to  a  purchaser  : 

Hema/rhs  on  Shaw  v.  HacMafaon  (4  J)r.^  War.  431 
and  on  Fell  v.  Biddolph  (33  L,T.aep.S. 
864;  L.  Bep.  10  0.  P.  701). 

Tbis  was  a  summons  taken  cot  to  be  heud 

chambers,  under  the  Vendors  and  IMrchasm 

of  1874. 

By  his  will,  dated  the  1-ith  Jalj  1868. 
Coleman,  amongst  other  specific  devises,  j 
devised  his  messuages  or  tenements, 
shops,  outbuildings,  and  appurtenmnoes 
respectively  belonging,  situate  in  Asylum 
Leicester,  unto  ana  to  the  nse  of  all  and  en 
children  cA  his  late  brother,  Joseph  Coleman, 
should  be  living  at  his  decease,  or  who  should 
died  in  his  lifetime  leaving  issne  living  at 
death,  in  equal  shares  as  tenants  in  oommca 
fee  simple,  with  cross  executory  limitationa  of 
shares  original  and  accming  of  each  of  the 
children  in  the  event  of  his  either  djmg 
the  age  of  tvieatj-om  jeen  vithoat  having 
married,  to  the  nae  of  the  othfira  or  oAer,  in 
ahares  as  tenants  in  common  in  fee  simple 

By  a  codicil  the  testator  itave  a  power  of 
the  trustees  of  his  will  over  the  said  messuagsa 

By  a  second  oo^cU,  after  redtinff  that 
of  the  children  of  his  said  brother,  Joeei^ 
man,  had  lately  died  withoot  iaso^  h«  revw 
above  demise  of  the  said  measnages,  and 
devising  one  of  them  to  his  wife*s  grante 
devised  the  remaining  four  "  unto  ana  to  the 
all  and  every  the  children  of  his  said  late  U 
Joseph  Coleman,  who  sfaoald  be  living  at  kia 
testator's)  decease,  or  who  should  hare  died  m  V 
lifetime  leaving  issue  living  at  his  death,  in 
shares,  as  tenante  in  common  in  fee  simple 

The  tester's  brother,  Josei:^  Goknaiv  la^ 
six  children,  of  whom  four  were  hving 
testator's  decease,  and  are  still  alive  ma 
age.  One  had  died  without  issne,  and  the  i 
ing  child,  Thomas  Hnnt  Coleman,  Itad  died 
seven  children. 

The  trustees  of  Samuel  Golemao's  w31 
to  encato  the  power  of  sale^  and  the 

(«)  SwirttAir  J.; 


Hgitizea  By 


Dee.  SO.  187&] 


THE  LAW  TIMES,  [Vol.  xxzr.,  N.  8^615 


Chax.  Dir.] 


accordingly  sold  by  auction  at  Leicester,  and  the 
defendant  was  the  purchaser.  The  defendant  ob- 
jected to  the  title,  on  the  f^onnd  that  the  vendors, 
the  children  of  the  said  Joseph  Coleman,  bad  not 
the  whole  property  rested  in  them,  but  that  one- 
fifth  thereof  was  either  vested  in  the  issae  of 
Thoniu  Hunt  Colmaa  or  in  the  reaidnaiy  deriaee 
oi  tfae  teatator. 

A  Bummcms  was  tfaerd'ore  taken  out  br  the 
vendor  in  the  ahambers  of  the  Master  of  the  Bolls, 
irfaere  the  question  was  argned,  and  the  case  was 
adjoarned  into  court  for  judgment. 

CozetU'Hardy  for  the  Tendmrs, — ^The  only  per- 
sons included  in  the  class  are  childrsn.  The  issue 
of  a  deceased  obild  takes  nothing  by  implication. 
If  this  devise  had  been  to  the  testator's  own 
c^ldren,  the  devise  would  have  been  good, 
•nd  the  pn^erty  passed,  to  the  vendor's  four 
children  and  the  heir  or  devisee  of  the  deceased 
child.  But  the  nephew,  having  predeceased  the 
teetator,  cannot  take  :  {Srovme  v.  Hope,  26  L.  T. 
Bep.  N.  S.  688 ;  L.  Rep.  14  Eq.343.)  The  general 
Tule  XQuat  apply  that  in  a  gift  to  a  class,  those 
ID  embers  only  d  the  class  can  take  who  survive 
the  testator,  and  are  capable  of  taking  the  whole : 
Dmumd  y.  Bottoek,  83  L.  T.  Bep.  N.  S.  217 ;  L.  Bep. 
10 Ch.  358; 

Fell  T.  Biddolp\,  32  L.  T.  Bep.  K.  S-  864 ;  L.  Bm  10 
0.  P.  701. 

Liebeiein,  for  the  pnrchaserB. — The  language  in 
this  devise  is  different  from  that  in  the  cases  re- 
ferred to ;  for  here  the  gift  is  really  to  two  classes. 
First,  children  living  at  tlte  testator's  death; 
secondly,  children  who  predeceased  the  testator 
bnt  left  issue  living  at  his  death,  and  one  of  the 
classes  being  incapable  of  takiUK,  there  is  an  in- 
testacy as  to  tfae  i^ift  to  that  class.  There  was 
xoanifest  intention,  from  the  fact  that  after  the 
■death  of  one  of  the  ohildren  without  issue,  the 
testator  hy  this  oodioil  withdrew  one  of  the 
louses  from  the  devise  to  them,  that  ohildren 
living  at  the  death  should  not  take  the  whole. 
THie  issue  take  hj  implication ;  if  not,  the  one-fifth 
vests  in  the  heir  or  devisee  of  the  deceased  child, 
or  it  passes  to  the  residuary  devisee.  In  any  view 
the  vendors  alone  cannot  make  a  title,  or  at  best 
libe  title  is  too  doubtful  to  be  forced  on  the  pnr- 

Jessel,  lf.B. — have  a^oumed  into  court  for 
Judgment,  a  summons  which  I  beard  in  chambers 
tinder  the  Vendors  and  Purchasers  Act  of  1874. 
X  am  in  the  habit  of  hearing  summonses  in  court 
■when  this  can  be  done  with  safety  to  the  parties. 
It  is  obvious  that  there  are  cases  when  to  do  so 
-would  be  to  defeat  the  object  of  the  Act,  and  to 
tiring  about  the  publication  of  facts  which  wonld 
promice  the  very  mischief  which  the  Act  was 
intend^  to  prevent.  If  it  be  sought  to  ascertain 
-whtte  the  legal  estate  in  property  is — and  the 
dedaratioii  d[  this  cannot  injnre  anybody — if  the 
pDrcbaier  desires  a  oonfirmation  (n  his  title,  at 
tbB  request  of  the  purchaser,  I  may  ^ve  him  that 
confirmation,  and  as  some  of  the  points  involved 
are  of  general  interest,  I  may  fittingly  do  so  in 
open  court.  The  real  question  in  this  case  arises 
4>n  a  gift  by  will  in  which  the  testator  seems  to 
have  taken  trouble  to  do  that  which  the  law  will 
not  allow  him  to  do.  He  has  given  property  to 
the  children  of  his  brother  who  should  be  living 
-At  his  decease,  or  who  should  have  died  in  his 
Jifetime  loaving  issue  living  at  his  death.  One  of 
^ose  children  died  leaving  issue  at  the  testator's 
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death,  and  this  was  an  attempted  gift  of  the  share 
of  that  dead  child  to  his  issue.  The  testator 
intended  somehow  to  provide  for  the  case  of  a 
child  leaving  issue,  bat  he  did  not  know  how  to  do 
so.  In  ordinary  cases  a  gift  to  a  person  leaving 
issue  lapses  on  the  death  of  that  person.  The 
exoepiioa  is  under  the  clause  in  tfae  Wills  Act,  by 
whica  such  a  gift,  if  made  to  the  testator's  own 
diildren,  does  not  liqwe.  The  qaestion  is  whether 
I  could  presume  or  iider  from  the  form  of  this 
gift,  a  girt  to  an  individual  and  a  snbstituttonary 
gift  to  his  issue.  I  cannot  do  so.  This  is  a  plain 
gift,  a  common  form  of  gift  under  which  no  one 
could  have  dreamt  that  the  issue  could  take.  It 
is  only  a  gift  to  a  member  of  a  class.  The  law  in 
this  case  does  not  allow  the  child  to  be  a  member 
of  the  class.  The  remaining  question  was  this: 
whether  as  the  child  could  not  take,  the  remaining 
children  take,  or  by  (meration  <^  law  there  is  an 
intestacy  as  to  that  bhud's  share.  These  rales  of 
construction  are  differently  stated.  No  doubt,  as 
a  general  rule  the  class  takes  which  is  alive  or 
capable  of  tddng  at  the  drath  of  the  testator.  The 
first  point  is  what  is  tiie  true  rule  P  &  is  some* 
times  stated  that  those  t«ke  who  snrvive  the 
testator.  Bnt  the  true  rule  is  that  those  take  who 
are  capable  of  taking.  Hie  mle  has  regard  Hot 
only  to  survivorship  but  also  to  capacity.  In 
many  cases  the  rale  does  not  depend  on  oonatruo- 
tion.  With  great  rmpeot  to  those  who  have  so 
stated  it,  I  do  not  think  that  is  the  meaning  of 
this  rule.  The  testator  often  dora  not  know — be 
did  not  know  in  this  case — the  diflerenoe  in  point  - 
of  law  between  a  child  of  his  own  and  a  child  of 
his  brother's.  Now  I  think  the  rule  may  be 
stated  as  a  mode  of  carrying  out  the  intention 
of  the  testator  in  a  most  ingenious  way.  The 
testator  must  be  supposed  to  have  bad  two  inten- 
tions— a  primary  and  a  secondary  intention.  The 
primary  intention  is  that  all  shall  take.  The 
secondary  that  if  all  cannot  take,  those  afaall  take 
who  can  lake.  Both  intentaons  oo-ezist.  Tkke 
the  case  of  a  testator  who  knows  the  law,  and  who 
has  given  property  to  a  oharitT,  not  knowing 
whether  be  shall  nave  sufficient  pure  personalty 
to  satisfy  the  gift.  His  primary  intention  is  that 
the  chanty  shall  take  if  ib  can.  His  secondary 
intention  is  that  if  the  charity  cannot  take,  his 
residuary  legatee  shall  take,  the  primary  and 
secondary  intentions  co-existing  in  his  mini  In 
the  same  way  when  there  is  a  gift  to  a  class,  the 
testator  is  presumed  to  intend  that  the  property 
shall  go  to  that  class  so  for  as  the  law  will  allow. 
If  any  member  of  it  dies  or  becomes  incapable  of 
taking,  then  those  who  are  capable  of  takizu',  sh^l 
take.  That  is  the  true  view,  and  seems  to  he  laid 
down  by  the  authorities  of  which  I  <nly  refer  to 
three.  It  is  stated  more  broadly  than  I  faara 
stated  it  in  lAe  case  of  Shaw  r.  Maomahm  (4 
Br.  &  W.  431).  That  was  a  singnlar  ease.  It 
was  the  case  of  the  will  of  a  f  onner  Master  of  tiie 
Bolls  in  Ireland,  and  came  before  the  Lord  Chu- 
oellor,  Sir  Edward  6ufi;dett.  There  was  a  gift  of 
a  surplus  fund  to  be  divided  in  equal  ^rts  among 
all  his  diildren  Uving  at  his  death.  By  a  oodial 
he  revoked  the  gift  to  W.,  one  of  bis  children. 
The  question  was  whether  the  other  children 
took,  or  there  was  an  intestacy,  so  that  the 
share  of  W.  devolved  on  the  heir-at-law  and 
next  of  kin  of  t^he  testator.  It  was  decided 
that  the  other  children  did  take.  At  p.  438  the 
Lord  Chancellor  says :  "  It  is  now  well  settled,  and  , 
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ill  my  opinion  npon  very  reasonable  grouncLs,  that 
^>  ben  tbere  is  a  gift  to  a  class,  and  one  dies  in  the 
t  estator'fl  lifetime,  his  share  will  nob  lapse,  bat  the 
«bole  will  be  divided  among  the  enrrivors.  ir, 
therefore,  I  can  discoTor  in  tliis  instrament  suffi- 
L-ient  eridence  o£  the  testator's  intention  that  the 
remaining  children  sbonld  take  the  share  of  the 
residue  oricinallj  bec^neathed  to  hia  second  son, 
there  is  authority  to  give  effect  to  that  intention." 
And  at  p.  440  be  says :  "  A  lar^e  proTision  is 
made  in  nig  will  by  a  parent  for  his  child,  anbject 
to  a  certain  clause  of  forfeiture;  hy  his  oodicU  he 
revokes  that  large  provisitm,  Babstitntes  for  it  a 
smaller  gift,  and  says  that  the  btter  is  to  be 
subject  to  the  same  condition.  Under  the  will,  in 
the  event  <rf  a  forfinfenre  taking  place,  the  gifts  so 
forfeited,  and  amongst  them  the  share  of  the 
residne,  would  go  to  the  other  children.  Can  I 
then  CDnstme  differently  the  substituted  gift? 
The  effect  of  such  a  construction,  as  ^  as  it 
relates  to  the  personal  estate,  would  be  that  Berea- 
ford,  as  one  of^  the  next  of  kin,  would  take  a  por- 
tion of  it,  and  not  only  Beresford.  bnt  also  William, 
the  Tery  son  whom  he  intended  to  exclude  from 
all  interest  except  the  3001.  per  annom.  This 
clearly  was  not  his  intention,  and  there  is  no  rule 
of  law  which  compels  me  to  adopt  this  construe' 
tion.  On  the  contrary,  the  authorities  are  in 
favoar  of  the  opposite  construction.  The  gift  is 
to  a  class,  and  the  time  of  tito  death  of  the  tes- 
tator is  the  period  when  the  objects  included  in 
that  class  ore  to  be  ascertained,  imd  at  that  time 
WUliom  is  excluded  by  the  codicil.  I  am  dearly 
of  opinion  that  I  disturb  no  rule  of  law,  and  give 
effect  to  the  plain  intention  of  the  testator  in 
deciding  that  William  is  exdaded  from  any  share 
of  the  residne,  the  whole  of  which  must  ao  to  the 
other  residuary  legatees."  In  other  words,  having 
excepted  one  of  his  sons  in  the  substituted  gift, 
he  is  in  the  same  position  as  if  he  had  been 
originally  excepted.  Aow  in  the  case  before  the 
Common  Pleas  of  fell  v.  Biddolph  (32  L.  T,  Bep. 
N.  S.  864;  L.  Rep.  10  0.  P.  701)  there  was  a 
devise  of  lands  to  the  testator's  niece  for  life,  and 
after  her  death  to  the  niece's  huebflmd  for  life,  and 
then  "  to  be  equally  divided  among  the  child^n  of 
the  above-nained  Joseph  and  Sarah."  There  were 
eight  ohildren  living  at  the  death  of  the  testator, 
of  whom  one,  Thomas,  was  an  attesting  witness  of 
the  will.  He  consequently  lost  his  share,  and  the 
question  was  whether  the  other  children  took,  or 
there  was  an  intestacy  as  to  Thomas's  share.  The 
Court  of  Common  Pleas  held  that  the  oth«r 
children  took,  and  not  the  heir^-law.  Lord 
Coleridge  refers  to  Youn^  v.  Davie$  (2  Dr.  &  Sm. 
167),  wfiioh  was  a  cose  of  ]oint  tenancy,  and  where 
Eindersley,  Y.C,  stated  the  rule  of  hkw  to  be  that 
where  there  is  a  gift  to  A.  and  B.,  and  A.  dies  or 
becomes  incapable  of  taking,  the  whole  goes  to  B. 
Bnt  my  impression  is  that  there  is  anot^ier  case 
before  £indersley,T.C.,  of  a  gift  to  a  daas,  where 
he  came  to  an  opposite  oonclnsion.  Lord  Cole- 
ridge quotes  from  the  juc^nent  in  Young  v. 
Daviet,  where  Eindersley,  V.O.  (p.  710),  says: 
"  With  regard  to  the  qnestion.  upon  the  gift  to  the 
doaghtiw  aarviving  the  tenant  for  lifb,  who  was 
an  attesting  witness  to  the  will,  I  am  of  opinion 
that  though  the  statute  avoids  the  gilt  to  her,  and 
renders  her  incapable  of  taking,  it  does  not  sever 
the  joint  tenancy ;  it  does  not  render  the  testator 
intestate  as  to  the  share  intended  for  her;  bnt  tbo 
whole  goes  to  her  sisters,  who  alone  were  capable 


of  taking."  It  is  clear  to  my  mind  that  the  Vice 
Chancellor  decided  on  the  joint  tenancy  only. 
Lord  Coleridge  does  not  seem  to  be  aware 
certain  other  jodgments,  or  of  the  extremdy 
technical  character  of  the  decision.  He  eoea  oa: 
"  It  would  fairly  seem  from  this  that  the  Yioe- 
Chancellor  regarded  one  incapable  of  taking  at 
the  time  of  jthe  death  of  the  testator  as  not  one  of 
the  class,  the  members  of  which  were  to  be  asoo-- 
tained  at  this  period.  We  certainly  are  o£  this 
opinion.  By  the  operation  of  the  statute,  the 
names  of  Thomas  and  Sarah  'assuming  the  Utto* 
to  bean  Btteeting witness  as  the  plaintiffs  coBteatl) 
are  stmok  out  of  the  will;  they  are  rendered 
inoapoble  of  tBking,and  thereon  in  onr  jndgmeat 
are  not  to  be  redconad  in  the  class  ascntsiaed  st 
the  testator's  death."  I  think  that  is  the  true  mle, 
though  I  should  not  have  deduced  the  rule  from 
the  case  before  Kindersley,  Y.C.  Then  Lord 
Coleridge  goes  on,  p.  710 :  "  This  case,  no  dot^ 
shows  that  the  class  is  to  be  ascertained  at  the 
death  of  the  testator,  bnt  it  is  a  strong  can  to 
show  that,  in  gifts  to  a  class,  the  class  as  a  wlude 
is  to  be  regarded,  even  though  such  rule  oonflicU 
with  the  express  words  of  uie  testator,  some  d 
those  induded  in  the  bequest  there  being  incap- 
able of  taking."  The  mle  is  only  in  apparent  oon- 
fiiot  with  the  testator's  intention,  as  I  nave  already 
shown  in  the  case  of  the  gift  to  a  charity.  Ihe 
mle  may  be  so  expressed  as  to  make  Hie  whole 
consistent  The  intention  is  that  the  legatee  takes 
ffheoon.  I  thoroi^shly  agree  with  the  dednoD  ia 
the  CooTt  of  Common  PIsm  on  the  will  in  tbit 
case,  and  with  the  reasons  assigned.  Then  we  oome 
to  the  case  of  Dimond  v.  BoBtaek  (L.  Bep.  10  CL 
App.  358  ;  33  L.  T.  Bep.  IH.S.  217).  The  testatrix 
in  that  case  mve  personal  estate  in  trust  for  sH 
the  cephews  and  nieces  of  her  late  husband,  who 
were  bving  at  the  time  of  his  decease,  eicejA  A 
and  £.,  as  tenants  in  common.  Two  of  them  who 
sarvived  the  husband  died  in  the  lifetime  of  the 
testatrix.  The  gift  was  to  the  class  living  sther 
husband's  decease,  not  hers.  Bnt  Yioe-Chancellor 
Matins  held  that  the  fund  was  divisible  among 
those  of  the  dass  who  survived  the  testatrix. 
This  decision  was  afi&rmed.  It  was  a  gift  to  a 
class,  and  the  members  of  the  dasB  had  to  be  asotf- 
tfuned  at  the  death  of  the  tntatrix,  thoo^  As 
gift  was  to  tiie  dass  which  sonived  the  hoafaond. 
The  only  effect  that  was  to  show  that  the  daas 
oould  not  be  increased.  Lord  Jiutioe  James  then 
says:  "I  am  tA  opinion  that  the  oaautmctiim 
which  the  Yice-Chanoellorhas  pat  npoa  this  wiU 
ooght  not  to  be  disturbed.  The  rule  of  the  oooit 
with  regard  to  lapse  very  often  operates  affiai 
the  intention  of  a  testator,  and  this  court  has  made 
this  modification  of  the  mle,  that  when  there  ia  a 
gift  to  a  class  the  rule  of  lapse  does  not  hppij.  In 
that  case  the  fund  is  to  be  divided  among  tba 
members  of  the  daas  living  at  the  period  w  dis- 
tribution, unless  the  words  desoribing  the  daaa 
are  used  fbr  mere  brevity  instead  of  designstiag 
thepersons  by  name.  IE  this  had  been  the  first 
ocoaaiim  on  which  the  p<rint  hod  arisen,  tb«e 
might  have  been  good  ^ond  fat  conteodiag  tbat 
the  legatees  in  such  a  gift  as  the  preaent  wenfcf^ 
some  den^natm  just  as  if  the  testator  had  mK> 
tioned  their  names.  Bat  we  have  first  the  authon^ 
of  Viner  t.  JVoncw  (2  Bro.  C.  0.  658),  in  whkb 
there  was  a  gift  to  the  "children  of  my  bte 
sister."  It  was  impossible  that  there  ooohi  be  OBJ 
flactnation  in  that  doss;  it  inu  jodb  ^  nine  as 
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if  it  were  a  gift  to  the  persons  by  name  nho 
uiswered  that  descriptioD.  Tbey  Trere  penona 
Aiii^»aicB  quite  as  mach  as  the  members  of  the 
class  iD  the  present  case."  Lord  Jostioa  Mellish 
ooncaned.  I  am  quite  satisfied  that  the  Lord 
Jastioe  did  not  mean  that  that  was  the  whole  role, 
that  it  was  a  inere  question  of  surriTorship.  The 
tme  mle  is  that  the  members  of  a  class  who  are 
capable  of  taJEing,  t^e,  whether  the  inoapaoitv  of 
those  who  cannot  take  arises  from  their  death  in 
the  testator's  lifetime,  or  by  operation  of  law.  or 
hf  atteetiiiK  a  will,  or  by  some  other  operation. 
ThentcHe,  I  think  that  thu  reqnisirion  is  not 
well  founded,  and  that  the  yendor's  constrnotion 
is  right 

Solicitora:  Field,  Boseoe,  and  Co.,  for  Btone, 
Allfon,  and  fitofw,  Leicester ;  Hamy,  Leicester. 


Nov.  23  and  Dee.  7. 
(Bef<»«  Tioe-Chanoellor  Kunfs.) 

SsBlakelt  O&dnabce  Gomfaxi  (Coatbs's 
Cabs),  (a) 

Charging  order — Judgment  debtor — 1  ^  2  Vid. 
c  110,  9».  14,  Ib—Siodt  "  ttandtTig  in  hie  name 
in  hie  own  right " — Ben^idal  owner — yotioe. 

Tlu  liquidator  oj  ike  B.  Co.  obtained  a  charging 
order  on  the  2'Uh  Oct.  1876  agaitui  C.  on  certain 
stock  of  the  0.  Co.  tta$iding  in  tJie  name  of  O.  The 
etoch  had  been  lent  to  C-by  hie  father,  merely  to 
qualify  him  to  be  a  director  of  the  0.  Co. 

On  t?ie  17th  Get.  C.  luid  retransferred  the  $toek  to 
hie  father,  bui  the  tranefer  was  not  regiatend 
nnitl  the  2!>th  Oct. 

On  the  application  for  the  charging  order,  notice 
wot  gitfen  to  the  liquidator  that  the  stock  be- 
longed  heneficiaUy  to  the  faiker.  0.  vtoved  io 
diedtarge  (he  order  i 

Btld,  independently  of  the  question  of  notice,  thai 
the  atock  viae  not  etanding  in  C.'e  name  in  hie 
oiro  right,  within  1^2  YieL  e.  110,  s.  14.  Order 
i^etlietrged. 

This  was  a  motion  on  bAaU  of  Frederick  Goatea 
to  discbarge  an  order  made  in  the  abore  matter  by 
Hnddleston,  B.,  sitting  as  Vacation  Jndg^  dated 
the  24th  Oct  1878»  wher^  it  was  ordered  that 
lOOOL  Stock  of  the  London  General  Omnibus 
Compaq,  standing,  at  the  ^itte  a  balance  order 
of  the  VUt  May  1876,  in  the  name  of  Frederidc 
Coates,  a  contributory  of  the  Blakely  Ordnance 
Cranpany,  notvithatanding  any  transfer  thereof, 
ahootd  sUnd  chuved  with  the  payment  of  300(H. 
dae  from  Frederick  Coates  to  the  uquidator  of  the 
UakeW  Company  in  respect  dl  calls,  unless  the 
raid  F.  Goatee  should  snow  good  cause  to  the 
oontcaiy. 

The  Blakely  Company  was  in  course  of  being 
woond-Dp  in  the  BoUs  Court,  and  Frederick 
Coatee  had  been  settled  on  the  list  of  conthbnto- 
riea.  A  call  order  had  been  made  on  the  2nd  July 
1870,  and  erentnally  on  the  dth  Mav  1876  a  balance 
ordor  for  payment  o£  30001.  iras  obtained  agunst 
him  by  the  uqnidatar. 

On  the  24ui  Oct  1876,  &e  abowmentioned 
order  was  obtained  apdnat  Ooatee  1^  the  liqui- 
dator of  the  Blakely  Company. 

Coates  now  moved  to  dis^arge  the  order,  on 
Am  grotmd  that  the  stock  charged  by  the  order 
realfy  belonged  not  to  Coates  bnt  to  his  father, 

(«  BigBgUt  hr  F.  OoDLD.  Bsqp,  BsixistaMtJA*. 


who  had  lent  him  the  same  for  the  parpose  of  ' 
qualifying  him  to  become  a  director  oE  the  Omni- 
bus Company,  and  that  the  stock  had  in  fact  beea 
retransferred  to  the  father  before  the  date  oF  the 
charging  order,  though,  the  transfer  not  being 
completed,  it  still  stood  in  the  son's  name  in  the 
books  of  the  omnibus  company. 

The  important  dates  wiba  reference  to  the  cosa 
were  as  follows : 

The  balance  order  was  dated  the  9th  May  187G, 
snd  was  served  on  the  day  following.  Tlie  transfer 
br  Coates  to  bis  father  was  execut^  on  the  17th 
Oct.  1876,  registered  by  Uie  Omnibus  Company 
on  the  25tb,  and  sanctioned  by  the  board  on  the 
26tb.  The  ohamng  order,  as  above  stated,  was 
obtained  flrom  Hnddleston,  B.  by  the  liqnidator 
of  the  Kakely  Company  on  the  24th  Oct.  The 
charging  order  was  served  apon  the  Omnibus 
Company  on  the  Slsb  Oct. 

The  application  by  the  Blakely  Company  to 
Hnddleston,  B.  on  the  24th  Oct.  was  not  made  ex 
parte  but  upon  notice,  and  at  the  time  the  order 
was  obtained,  notice  was  given  to  the  Blakely  Com- 
pany by  affidavit  that  the  stock  in  reality  belonged 
to  doates'a  father,  though  still  standing  in  the  son's 
name. 

With  reference  to  the  cironmstance  of  the  loan 
and  retransfer  of  the  stock,  Coates,  the  son,  by 
his  affidavit  on  the  motion,  stated  as  follows : 

Thi  file  28th  Oet  1874,  ms  Catbsr,  Thomas  Coates, 
transferred  into  my  name  lOOOf.  Stook  of  the  London 
Qeneral  Omiiibas  Company  for  tbs  pnzpose  of  enabling 
me  to  attend  the  meeoags  of  the  said  company  on  his 
behalf,  and  also  to  qualify  me  to  aot  as  a  dirsotor  lA,  such 
OMDpai^hitlieevait  of  an  aspca^ox^  axUDg  f»  the 
election  of  a  new  director,  when  it  was  my  intention  to 
present  myself  ae  beingr  suable  for  the  cffloe.  There  was 
BO  oonaideration  paid  or  given  by  me  or  on  my  behalf  for 
■nch  tnuufar,  and  I  did  not  derive  any  ben^oiBl  intanst 
viiiatever  in  the  said  stook,  or  hold  the  ssme  In  my  own 
right.  Theaaid  stoek  was  only  lent  to  m*  by  my  nUisr, 
and  I  agreed  to  retimnsfer  the  same  to  him  at  any  time  on 
reqnsst,  utd  on  the  ITth  Oct.  inst.  I  duly  retransferred 
■nd  aHOgnsd  the  same  to  Um  at  his  request  in  pnrsnaiuw 
of  snoh  egraenient.  Doling  the  time  soch  stook  stoodin 
my  name,  the  dividends  which  aoomed  dne  in  reepeot 
thereof  were  never  received  by  me,  bnt  the  wananta  wa« 
nptm  every  oooasion  indorsed  by  me  and  afterwards 
handed  to  my  tether,  who  duly  leoeived  the  amount  of 
snoh  dividends. 

There  was  lUso  an  affidavit  of  Coates,  the  father, 
confirming  that  of  the  son.  It  was  not  disputed 
that  the  stook  fbrmed  pui  of  a  larger  sum  pre* 
vionsly  bel<niging  to  the  fiktber. 

J.  Psorson,  <2.C.  and  /.  WxQwnton,  now  moved 
as  above. — Tliis  ohai^ging  order  cannot  be  deemed 
operative  against  the  stock.  l%ere  is  no  dispnte 
between  the  fitther  and  the  son  as  to  the  nature 
the  transaction.  We  submit  that  the  son  was 
simply  a  trustee  for  the  father.  At  the  time  when 
the  liquidator  made  the  application  for  the  charg- 
ing order,  he  had  notice  toat  the  stock  belcmged  to 
Coates  the  father.  Instead  oit  getting  the  order 
60!  parte,  as  he  might  have  done  under  the  Act,  he 
gave  notice ;  the  result  of  which  was  that  he  bad 
affidavits  disclosing  the  facts  as  between  the  father 
and  the  son.  It  is  true  that  joint  stock  companies 
are  shielded  from  taking  notice  of  trusts,  and 
some  obiter  dicta  in  Cragg  v.  Taylor  (13  L.  T.  Bep. 
N.  S.  756 :  L.  Bep.  1  Ex.  148)  are  relied  upon  as 
showing  that  a  shareholder  must  be  treated,  as 
regards  third  persons,  as  if  he  held  the  property 
in  his  own  right,  that  is,  liiat  he  cannot,  as  re- 
^krds  third  persons,  be  a  trustee.  This  proposi- 
tioa  is  afaUacy ;  it  is  e™3B^z'e'c^b7@#bWe 
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court  to  have  trustees  holding  shares  in  different 
companies  in  Bach  a  way  as  thxb  this  eourb  iroald 
enforce  the  performance  of  the  trusts  on  which 
they  bold. 

S{ggin$,  Q.O.  and  Whitehor^e,  for  the  Blakely 
Company. — The  wordsof  1  &  2^106.  c.  110, b.  14(a) 
are,  "  slanding  in  bis  name  in  his  own  right  or  in 
the  name  of  any  person  in  trust  for  him."  These 
shares  were,  we  submit,  standing  in  the  name  of 
Coates  the  son  in  his  own  right.  Cragg  t.  Tu/ylor 
explains  that  "not  in  his  own  right"  would  mean 
a  case  where,  for  instance,  the  shares  were  iii  the 
name  of  a  person  as  trustee  or  executor,  or  where 
there  is  a  transmitted  interest,  and  the  meaning 
of  the  words  must  be  the  same  in  equity  as  at  law. 
The  owner  who  appears  on  tbe  register  must  be 
taken  as  tbe  owner  for  all  pprposes.  If  there  had 
been  a  winding-up  of  the  Omnibus  Company,  the 
son  woald  have  been  put  upon  tbe  list  of  cohtri- 
butories.  The  charge  is  completed  when  the 
order  is  tnade  absolute,  cited  also 

iIvekU$t<m  r.  Broum,  6  Tes.  S3 ; 

May  T.  Jfav.aS  Bea«.  81. 

Sink  T.  Buuirave,  Mob.  86i ; 

ChUdtri  T.  ChUden,  29  L-  T-  Bep.  O.  S.  141 ;  3  E.  ft 
J.  310. 

J.  Pearson.  Q.C.  in  reply. — It  is  clear  from  the 
Tery  words  of  the  statute  that  the  words  '*  in  his 
own  right "  mean  "  beneficially "  because  these 
words  are  contrasted  with  the  words  which  follow 
"  or  in  the  name  of  any  person  in  trust  for  him," 
thus  excluding  the  case  of  stock  standing  in  a 
person's  name  as  trustee  for  another.  Moreover 
tbe  Act  says  that  such  order  shall  entitle  the  judg- 
ment creditor  to  all  such  remedies  as  he  would 
have  been  entitled  to  if  such  chiirge  had  been 
made  in  his  favour  by  tbe  judgment  debtor.  The 
eSeot,  therefore,  is  to  give  tbe  judgment  creditor 
no  graater  rights  in  the  property  than  the  judg- 
ment debtor  could  legally  and  equitably  dispose  of. 
He  cited  also 

SymM  T.  Hughet,  32  L.  T.  Bsp.  N.  8.  4fl2j  L.  Bsp. 

9  Eq.  475 ; 
Whitworth  T.  Goityam,  1  Ph.  726. 

Uauss,  Y.C.  —  The  case  which  I  have  to 
deal  wiUi  is  one  as  to  which  for  some  time 


(a)  1  A  2  Vict.  c.  110,  B.  14.— That  if  mj  perm  affaimt 
whtna  auy  jDdnieiit  shall  have  btcn  entarad  i^t  in  any  of 
W  UaiM^'sSuparioT  Coorta  at  WMtminater>  shall  IwTe 
any  gOTemment  atoak,  funde,  or  annuity,  or  any 
■took  oi  shares  of  or  in  any  public  oompany  in  England 
(whether  incorporated  or  not),  steoding  in  his  oame  in  faia 
own  ririit,  or  in  the  name  ol  any  pereon  in  tnut  for  hint, 
it  ■baU  be  lawful  for  a  judge  of  one  of  the  Superior 
Conrtg,  on  the  i^plioation  of  any  judgment  creditors  to 
order  that  luoh  itook,  funds,  annuities,  or  sbares,  or 
snoh  of  them  or  nqch  part  thereof  respeotiTely  as  he 
dmll  think  fit,  afaall  itand  charged  with  tbe  payment  of 
the  •mount  for  which  judgment  shall  hare  been  so 
reeorered,  and  iutereit  thereon,  and  ench  order  shall 
estiUe  the  judgment  creditor  to  all  noh  remedies  m  he 
would  have  been  entitled  to  if  anoh  charge  had  bem  made 
in  bis  fsToar  by  the  judgment  debtor ;  prorided  that  no 
proceedings  slftll  be  takm  to  have  toe  beoeflt  of  suoh 
cbazge  until  after  tiie  expiration  «C  six  eaJendar  months 
fram  the  date  of  nch  order. 

Sect.  15. — And  in  order  to  prvroit  ai^  person  against 
ythom  jodgment  diall  have  Dean  obtamed  from  traos- 
ferring.  reoairing,  or  disponing  of  any  stock,  fnnds, 
auunitiss,  or  shwas  hereby  authorised  to  be  chwged  for 
flie  beneflt  of  the  judgment  oreditc^  under  an  order  of  » 
judge,  be  It  further  enacted  that  erery  order  of  a  judge 
ohacging  any  government  stock,  funds,  or  annuities,  or 
any  stook  or  shares  in  any  public  company,  nuder  this 
Ast,  shall  be  made  in  Uie  mret  instance,  e»  parte,  and 
without  aayn'itaee  to  the  judgment  debtor,  and  ihall  be 
BD  orier  to  show  causa  only.  .  .  . 


I  entertained  confiidemble  doobt,  but  upoo  Ae 
whole  I  am  able,  I  think,  to  come  to  a  coDclotioa 
without  any  very  considerable  besitatkm.  [After 
referring  to  tbe  droamstaDoes  of  the  transactioa 
between  Coates  and  bis  &tber,  his  Lordship  OOB* 
tinued.]  There  is  no  qnestiou  whatever  thac,u 
between  the  father  and  the  son,  the  stock  con- 
tinued always  to  be  the  property  of  tbe  father. 
The  sou  admits  that  faot  and  desires  that  Ute 
father  should  Lave  it.  But  the  son  had  been  a 
shareholder  in  the  Blakely  Ordnance  Oompauj, 
end  a  call  had  been  made  upon  him  in  itay  1870. 
For  some  cause  or  ether  it  was  thought  worth 
while  to  obtain  what  is  called  a  balance  order  on  the 
9ih  May  last,  and  a  balance  order  is  equivalent  (o 
ajodgment.  Having,  therefore,  a  judgment  against 
Captain  Coates,  that  Iniance  order^waa  served  on 
tbe  lObb  Oct.  last,  and  Captain  Coates,  knowing 
that  tbe  stock  in  the  omnibus  company  belouged 
nob  to  him  but  to  bis  &tber,  and  lieing  desirous 
that  his  father  should  repossess  his  property, 
executed  a  transfer  to  him  on  the  17th  Oct.  las^ 
and  that  transfer  was  registered  by  the  omtiibos 
company  on  tbe  25th.  INow,  if  nothing,  more  bad 
taken  placa,  tbe  father  would  have  goc'hia  stock 
baok  again,  and  things  would  thou  have  beoi  as 
they  were  before  the  transaction  took  plaoe.  Bat  the 
transfer  having  been  executed  by  the  son  on  the 
17th  Oct.  which  was  regiaterod  on  the  25tb,  a  ohrrg- 
iug  order  was  obtained  on  the  S-lth  Oct.  from  Mr. 
Baron  Kuddlcstoa,  the  vacation  Judge.  That 
was  granted  wiUiout  argument,  as  I  npderstaad, 
the  learned  judge  expressing  no  opinioo  and 
giving  no  judgment  upon  the  snbject ;  he  merely 
protected  tbe  property,  directing  any  argument  to 
be  heard  befox'e  tbe  court,  and  therefore  I  ^ve 
now  to  decide  tbe  question  between  the  parties. 
Now,  it  is  to  bo  observed,  first,  that  the  offi(^ 
liquidator  of  the  Blakely  Company  has  not,  inaoy 
way,  dealt  with  the  son  on  the  faith  that  the  im>- 
percy  was  his.  I  quite  adhero  to  what  I  said  in 
the  opening  of  the  argument  that,  as  between  the 
father  and  the  son,  the  father  has,  up  to  a  certain 
extent,  put  the  son  in  the  position  of  having  the 
ownership  of  the  stock,  and  if  the  son  had  sold  the 
stock  to  a  [lerson  who  had  no  notice  that  the  son 
was  not  the  real  owner  of  it,  that  pnrciiaser  would, 
in  my  opinion,  have  acquired  a  good  title  against 
tbe  ti&bher.  8o  bAso,  if  the  son,  dealing  with  Ae 
stock,  bad  said  to  a  peivon,  "  I  do  not  want  to 
sell  the  stock,  I  wish  |Mrtieolarlyto  keep  it;  I  faave 
a  promise  or  a  probability  of  being  elected  a  dine- 
tor  if  I  retain  it ;  I  have  vmrioas  irasfmi  for 
desiring  to  retain  it;  will  yoD,  tberefora,  let  me 
have  6wl.  upon  my  giving  you  a  charge  upon  the 
stock  P  "  and  accordingly,  on  the  &ith  of  Uiat,  had 
got  5001.  borrowed  npon  it  and  enlarged  npaa  it, 
that  in  my  opinion  would  have  been  binding  on 
the  father,  because  he  ran  the  risk ;  he  treated  his 
son  with  the  stock ;  be  has  run  tbe  risk  of  the 
son's  dealing  improperly  with  it ;  and  thersfore,if 
tbe  son,  in  defiance  of  the  rights  frf  the  fallMr. 
had  sold  or  mor^eged  it,  or  £alt  with  it  speci- 
fically, I  am  of  opinion  that  hia  deling  with  it 
would  have  been  binding  on  the  father.  He  has, 
however,  never  dealt  with  the  atook,  bat  the 
official  liquidator  of  tbe  Blakely  Company,  flading 
that  tbe  son  had  in  bis  own  name  tim  stoA 
applied  for  a  charging  order.  The  eSM*  of  ■ 
chai^ne  order  is  defined  by  1  ft  2  Tiet.  c.  IVK 
B.  14.  [His  Lordship  read  the  section.]  natdan. 
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standing  in  the  name  of  another  person,  then  it 
would  have  been  liable  to  be  charged,  because  it 
would  have  been  in  the  name  of  another  person  in 
trtut  for  him ;  the  very  words  of  the  Act  are 
"  standing  in  his  name  in  his  own  right  or  in  the 
name  of  any  person  in  trosb  for  bim."  Now,  does 
that  stock  stand  in  his  own  right  P  As  between 
himMlf  and  the  onmibns  oompan  j  undoubtedly  it 
doea;  aa  betwerai  himBdC  and  his  ^hsTt  an- 
doolKtedly  it  does  not^  for  the  right  is  in  his  father. 
Then  Mr.  Pearson  referred  me  to  the  case  of  Whit- 
worth  T.  Oaugam.  I  have  not  heard  that  cited  for 
many  years.  Some  Tears  ago  it  oame  constantly 
before  the  conrt»  and  one  waavery  fiuniliarwith  it. 
Its  prinoiple  is  now  so  Uumm^ly  well  settled  and 
so  w^  anaeraUKid  that  it  is  scaroely  ever  oited. 
The  prinoiple  is  ^is :  that  a  judgment  or  execution 
oreditor  in  this  court  can  take  only  that  which  a 
judgment  debtor  has ;  therefore,  a  man  having 
mortgaged  his  property  by  a  deposit  ot  title  deeds, 
and  having  a  jodgment  imainst  him,  the  mort- 
gagee by  the  deposit  oE  the  title  deeds  has  a  good 
equitable  title  to  tho  whole  of  the  property  so  far 
as  ia  ueoesaary  toaafcisfy  the  mortgage  debt.  Then 
a  judgment  oreditor  obtaining  a  judgment  after 
tint,  what  doas  he  gel  P  He  gets  only  that  which 
the  judgment  debtor  oan  give  him,  namely,  the 
•qnity  of  redMnjAicai  which  remains  after  the  pay- 
ment of  th«  mortgage  debt.  Ltntl  Cottenham,  m 
oonflrming  the  judgment  ofWigram,  Y.O.  si^s 
(lPh.p.m.  "It  can  only  attach  upon  the  interest  ,\ 
ubieh  remains  in  the  debtor,  Tiz.^  the  le^  estete, 
mbjeot  to  the  equitable  charge  upon  a  jadgmenb 
obtained  against  a  mere  trustee ;  a  ooort  of  equity 
would  never  permit  the  trust  property  to  he 
applied  in  satus&otion  of  the  judgment;  and  for 
the  same  reason,  if  the  property  is  sabjeci  to  a 
trust  short  iA  its  full  value,  the  judgment  can  only 
in  eqnir.y  affect  that  which  remains  after  the  trust 
is  Batisfied,  for  this  alone  is  the  property  of  the 
debtor."  Now,  it  appears  that  this  official  liqui- 
dator (who  I  am  bound  to  say  has  only  done  his 
Aaty  in  endeavouring  to  obtain  the  property),  when 
he  obtained  the  chaigiog  order  had  distinct  notice. 
S»  was  told  that  the  stock  did  not  belong  to  the 
mm.  but  to  the  father.  The  official  liquidator  has 
dealt  miih  anyone  on  the  faith  of  that  stock.  Mr. 
Whitehome  read  to  me  a  paasage  from  the  Ibater 
oc  the  Bolls'  judgment  in  May  v.  May,  a  case  in 
which  aftvndulent  object  was  contemplated,  bat 
it  bad  not  been  carried  into  efifeot,  and  therefore 
the  Uaater  of  the  Bolls  said,  "  What  harm  has 
been  done  to  anbody  P  "  So  I  say,  what  harm  has 
been  done  to  any  body  p  The  father,  by  allowing 
the  stock  to  stand  in  the  name  of  the  son,  has  done 
the  BlidEely  Ordnance  Company  no  harm;  they 
Derer  dealt  on  the  faith  of  this  property,  and  they 
had  no  ohanoe  of  getting  anything  from  the  son 
before  the  transfer  took  place,  so  that  they  are  not 
worae  o£^  for  they  had  nothing  from  1870  to  1874, 
when  the  transfer  to  the  son  took  place,  to  which 
th^  oould  resort.  Therefore,  it  appears  to  me  that 
thve  is  no  eqnity  imd  no  j  nstioe  in  holding  that  the 
official  liqniaator  of  the  Blakely  Company  should 
obtain  this  stook.  He  knew  that  it  diH  not  balong 
to  tfae  son  when  he  took  the  proceedings ;  be  bad 
no  eqnity,  for  they  had  never  dealt  on  the  faith  of 
the  stock.  The  charging  order  was  made  after  the 
^ecation  of  the  transfer  for  the  execution  was,  on 
the  17th  Oct.,  being  perfected  on  the  25th.  Can  1. 
under  these  oircumstances,  consider  that  this  stock 
mw  atandiog  in  the  name  of  the  son  in  his  own 
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right  ?  I  confess  I  am  not  inclined  to  cononr  in  the 
narrow  view  of  the  Act,  which  was  very  mnch. 
relied  upon  and  ezpreseed  by  Baron  Martin  ia 
the  case  of  Cragg  v.  Tatflor,  that  the  words  "  in  his 
own  right"  are  referable  only  to  one  particular  caaCr 
namely,  l^t  of  exeoator.  I  think  that,  ns  between 
a  judgment  creditor  and  a  person  who  has  a 
general  li^n  npon  the  i)roperty,  the  judgment 
creditor,  as  decided  in  WnUworih  v.  Gaiugaiin,  can 
take  only  that  which  properly  belonas  to  tbe- 
jodgment  debtor.  nothing  oan  belong  to  Hie 

judgment  d(d>tor,  beoanse  ftthsr  and  sou  both 
concur  in  saying  that  the  son  held  the  stock  ia 
trust  his  father.  Therefore,  in  my  opinion,  it' 
cannot  be  considered  that  this  property  was 
steading  in  the  name  of  the  son  in  his  own  rig^,. 
but  that  he  was  a  tmstee  for  his  f a^er,  and  his 
debba  cannot,  in  my  opinion,  be  enforced  gainst 
tliis  stock.  The  stock,  therefore,  having  beeii, 
transferred  to  the  father,  I  have  only  to  decide  that 
the  charging  order  must  be  discharged.  I  think- 
I  cannot  give  costs ;  I  think  it  is  not  a  ques- 
tion so  absolutely  free  from  doubt  that  it  was 
not  proper  to  oome  here ;  I  think  the  liquidator 
was  justified  in  raising  the  question. 

Solicitors  fbr  the  liqaidatw,  Lnoitt  Mvsuu,  and 
Longdm. 

Solicitors  for  Oaptoin  Goates,  8t«vmu,  FtlUn- 
•on,  and^Horries. 


Nov.  7  and  8. 
VsajMI  V.  UXGLBT  (a) 
Statute  of  Fraud»"~Parol  promigeto  give  ahouee — 
Agreement  in  consideration  of  marriage—Eniry 
— Part  ferformanoe — Ineumhranees. 
A.,  whoie  daughter  wos  about  to  marry  verhaUij 
promised  them  that  he  would  g  itw  them  a  leasehold 
hotue  as  a  wedding  present  for  his  daughter.  A. 
had  recently  pwrchaaed  thehouse,  which  was  sub- 
ject to  a  charge  in  favour  of  a  building  society. 
JmTnediately  on  tM  marriage  B.  and  his  wife 
entered  into  possession  and  remained  there  until 
A.'s  death,  theypaying  the  ground  rent,  rates  and 
taxes.  No  rent  was  ever  demanded  by  A.  A.  died 
shortly  afterwards  intestate,  at  whicli  time  there 
was  still  llOl.  owing  to  the  building  society. 
Held,  that  the  entry  into  possession  by  B.  and  his- 
wife  was  a  part  performance  euj^icient  to taJee  A's 
verbal  promise  out  of  the  operation  cf  the  Statute 
of  Frauds,  and  that  B.  and  his  wife  were  entitled 
to  an  assignment  of  the  house  and  to  have  ffie 
halanee  due  to  the  society  paid  out  of  (ho  intestate's 
estate. 

This  was  a  anit  to  administer  the  estate  of  William 
TJngley  who  died  intestate  on  the  10th  An^.  1875. 
The  plaintiff  was  his  eldest  son  and  administrator,, 
and  the  defendants  'were  his  widow,  his  daughter 
Margaret  Kendall,  and  her  hnsband  William  Joha 
Kendall. 

The  whole  estate  was  of  the  value  of  about  15001. 
only,  and  part  of  it  consisted  of  a  leasehold  house- 
in  Westboame-road,  Bamsbuiy,  worth  about  4001- 

The  only  question  in  the  suit  was  as  to  this 
leasehold  house,  which  was  claimed  by  the  defen- 
dants Kendall  and  his  wife  under  an  alleged  gift 
to  tbem  by  the  intestate  on  the  occasion  of  their 
marriage  on  the  16th  Dec.  1871. 

There  was  no  evidence  in  writing  of  the  gift, 
hot  the  defendants  Kendall  and  bis  wife  rested 

(•ij  ItopnrtaA  bf  F,  Oovw,  Bm.  fiiaisUt^t-Ieir.i 
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their  claim  on  the  following  circnmitanceB,  which 
the  Vice-Chancel  lor  held  to  be  proved  by  the  evi- 
dence. 

Mr.  and  Mrs.  Kendall  were  married  on  the  16th 
Deo.  1871.  l^wioaslj  to  their  marriage  TTngley 
had  told  them  that  he  had  purchased  the  house, 
which  should,  in  the  event  of  their  marriage 
taking  place,  be  the  wedding  pretient  of  hia 
dangbter.  The  bouse  had  been  pnrohased  by 
Ungley  from  the  secretary  to  a  building  society. 
At  the  time  of  the  purchase  there  were  certam 
ohuges  on  the  property  in  favour  of  the  building 
Boeiety.  Immeaiately  on  the  marriage  Mr.  and 
Mrs.  Kendall  entered  into  possession  of  the  bouse, 
after  which  time  they  paid  the  ground  rent,  rates, 
and  taxes,  and  they  continued  ever  after  to  reside 
th6re,  no  rent  being  demanded  from  them  by 
Ungley.  There  was  eridenoe  of  statements  by 
TJngley  at  the  time  of  the  purchase,  and  previously 
to  the  marriage,  that  be  intended  the  bonse  for  his 
dan  gb  tor,  and  there  was  also  evidence  that  he  had 
made  inconsistent  statements  after  the  marriage. 
At  the  time  of  his  death  there  was  still  no;.  I  due 
on  the  property  to  the  building  rociety. 

The  cause  now  oame  on  forfarther  consideration, 
the  contention  of  the  plaintiff  being  that  the  inten- 
tion was  only  to  allow  Mr.  and  Mrs.  Kefidall  to 
occupy  the  house  rent  freo  during  the  life  of  the 
intestate  while  Mr.  and  Mrs.  Kendall  clumed  to 
treat  the  possession  as  a  part  performance  of  the 
verbal  promise.  They  also  claimed  to  have  the 
balance  of  the  charge  due  to  the  building  society 
p&id  off  oat  of  the  intescate's  general  estate. 

Qla8$e,  Q.C.  and  Buatell  Roberta,  for  the  plain- 
tiff. 

J.  Pear$on,  Q.C.  and  Speed,  for  the  defendants 
Hr.  and  Mrs.  Kendall. 

Mitchell,  for  the  widow. 

The  following  cases  were  rafiirred  to 

Taylor  v.  Beech,  I  Vei.  Sen.  297  ; 
Surcome  v.  Pinniger,  3  Da  C^.  H.  *  Q.  571 ; 
Caton  V.  Caton,  U  Bap  2  H.  L.  127 ; 

19Bq.l74;  .  — i- 

WartUn  r.  Jonn,  29  L.  T.  Bep.  O.  8. 139  :  23  Bear. 
487. 

Maliss,  V.C— This  is  a  litigation  which  is 
most  unfortunate  for  the  parties,  involving  as  it 
does  a  very  small  amount  in  valae,  but  raising 
questions  of  the  utmost  importance  in  point  of  law 
and  of  the  utmost  importance  to  the  interests 
of  society.  The  whole  of  Uie  property  is  not  worth 
more  than  4001,,  and  in  respect  of  that  snm  no  less 
than  ten  witnesses  have  been  examined  in  court. 
The  question  I  have  to  decide  is  one  of  law  and 
fact,  and  I  will  first  deal  with  the  law.  Assume 
that  the  intestate  Ungley  did,  upon  the  marriage 
of  his  daughter  or  in  oontonplation  of  her  mar- 
riage, say  to  her  or  to  her  intended  husbiuid, 
"  Upon  yonr  nwrriags  I  will  give  yon  a  hoase," 
that  is  to  say,  of  course,  a  leaswoldboase.  Well, 
in  pursuance  of  that  intention,  it  is  said,  he  bought 
the  house  now  in  question  and  it  is  undisputed 
that  on  the  very  day  of  the  marriage  the  fanabtmd 
and  wife  were  put  in  possession  of  the  house. 
It  is  also  distinctly  proved  that  they  have  resided 
there  ever  since.  Now,  it  is  beyond  all  doubt  that 
there  was  no  writing  in  the  matter ;  that  it  was  a 
mere  verbal  promise  followed  by  a  part  perform- 
ance, namely,  by  putting  into  possession.  Now, 
under  those  circumstances  what  is  the  law  ?  The 
Statute  of  Frauds  has  provided  that  all  promises 
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in  consideration  of  marriage  shall  be  void  unless 
the  same  be  in  writing,  and  I  must  say  here,  in 
this  case,  as  I  have  said  on  similar  occssioDE 
before,  I  think  it  is  to  be  regretted  that  the  ded- 
aions  have  been  unifbrmin  this  respect,  namdy.in 
lu^ding  that  marriage  is  not  port  performance,  so 
as  to  take  parol  contraota  out  of  the  statute.  But, 
at  all  events,  that  is  tiiorougfaly  settled,  and,  in 
this  case,  if  old  Mr.  XTaglc^  had  simply  said  to  hu 
daughter,  "I  have  boo^t  tlua  house  and  tntend 
to  give  it  to  you  on  your  marriage,"  that  mxdd 
have  been  absolntely  void,  because  that  would 
have  been  a  parol  agreement  merely ;  and  marriiige 
having  been  decided  not  to  be  part  performance, 
there  would  have  been  nothing  to  take  it  out  of  the 
statute.  But  a  parol  promise  followed  by  posscssiao 
is  taken  out  of  the  operation  of  the  statute,  and 
therefore,  assominK  the  promise  to  have  been  made 
in  this  case,  there  is  a  promise  to  give  the  leasdtold 
house,  and  that  promise  followea  by  putting  ibt 
parties  to  whom  it  was  made  into  posoewioii. 
Accordingly,  I  take  it  to  be  perfecstly  dear  that  it  it 
analogous  to  that  which  is  done  between  land, 
lord  and  tenant,  between  whom  agreementi  lor 
tenancies  exceeding, three  years  are  T<rid  if  notia 
writing,  but  as  to  which  it  is  well  settled  tint 
where  there  is  an  agreement  for  more  than  tkrse 
years,  and  the  tenant  is  |>nt  into  postssskm, 
the  mere  fact  of  bis  mtoing  into  pooicasic 
without  anything  more,  is  part  performanoe,  sod 
that  part  performance  takes  the  case  out  of  tin 
Statute  of  Frauds,  and  the  tenant  who  hts 
entered  is  in  just  as  good  a  situation  oajarome 
the  ^reement  as  if  he  had  it  in  writing.  I  sboDkl 
say,  therefore,  if  A.  is  about  to  marry,  and  proves 
a  parol  promise  on  behalf  of  hia  intended  wife's 
father  that  be  will  give  him  a  boose  on  his  nsr- 
ria^e,  that  is  a  void  contract,  because  it  is  not  ia 
writing ;  but  if  that  promise  is  followed  upon  the 
marriage  by  poasessicHi,  that  simple  fact,  if  it  be 
for  an  hour  only,  ought,  in  my  optniut,  as  faeiaga 
part  performance  of  the  promise,  to  take  me 
out  of  the  Statute  ot  Frauds,  and  the  psi^ 
who  baa  got  the  contract  thus  perfected  wt 
performance  is  in  just  as  good  a  situation  as  if  be 
had  a  contract  in  writing  the  IhUier  si^ag, 
"  In  consideration  of  the  marriage,  I  will  gmor 
settle  upon  you  a  house,"  because  the  put  per- 
formance is  equivalent  to  writing.  Now,  thst 
would  have  been  my  opinion,  1  confess,  on  princi|^ 
if  the  case  bad  oome  before  myself  originally ;  but, 
I  am  relieved  of  all  difficolty  on  the  sotnect, 
because,  on  the  very  high  authority  of  Sir  Jolin 
Stnart,  whose  decision  was  confirmed  by  those  two 
eminent  judges.  Lords  Justices  Koigbt-Bmoe  and 
Turner,  on  appeal,  those  principles  have  beaa 
settled.  On  the  most  thorough  considentira  the? 
have  settled  those  priooipleB  im  this  basis,  and 
they  are  the  principles  by  whkdi,as  it  issmita 
me,  men  ought  always  to  be  guided.  Now,  asiom- 
ing  the  foots  to  be  proved,  as  th^  •re'hmk  the 
case  of  Sureome  v.  Pinniger  in  some  rsspeds  i* 
rather  stronger  than  this.  [Hia  Ijordship  stated 
the  facts  of  that  case.]  Now,  then,  assumiDg  tbs 
facts  to  be  as  the^y  have  been  given  in  enaBoee, 
the  state  of  the  case  is  this:  'flie  <^  msa. 
the  father,  Mr.  TJnglOT,  was,  at  the  time  ef 
this  transaction,  a  widower  (his  wife  had  oa^ 
recently  died),  with  a  son  and  a  daughter,  sod 
it  seems  that  he  was  contemplating  a  eeeoad 
marriage  himself,  while  his  daughter  was  eko 
going  to  be  married,    Wh^  jfut  his  poiitioa? 
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He  mu  a  Hmftll  teadeaiiiaa;  perhaps,  like  a 
good  many  irtfaer  peinde,  he  thon^fc  him- 
sdf  richer  than  he  was,  because  it  now  taniB  ont 
thtt  his  property  did  not  exceed  in  ralae  some 
15001  Now,  as  ho  was  a  vidower  with  a  son  and 
a  daughter  only,  and  the  son  was  engaged  in  his 
own  basiness,  he  desired  to  provide  for  them,  and 
it  is  plain  that  be  intended,  from  the  beginning, 
that  the  son  should  SDceeed  him  in  the  bnsiness. 
Then,  having  only  a  daughter  besides,  was  there 
anything  nnreasonable  or  improper  in  his  making 
some  kind  of  provision  for  his  daughter  P  Cer- 
tainly it  tras  not  incommensurate  with  hia  posi- 
tion in.life,  and  there  would  be  nothing  in  that 
that  wonld  be  deserving  of  anything  but  commen- 
dstion  if  he  desired  to  do  it.  Then,  did  or  did  not 
old  Mr.  TJngley  hold  out  and  make  a  promise  to  his 
daaghter,  and  her  intended  hnsband,  to  give  them 
a  bonse,  and  did  he  bu^  this  honae  or  not  with 
the  intention  of  giving  it  to  the  danghterP  [His 
Lordship  then  reviewed  the  evidence  on  the  part 
of  Mr.  and  Ura.  Kendall,  and  contonned.]  Kow  in 
opposition  to  this,  witnesses  were  called  to  give 
evidence  as  to  statements  by  the  old  man  that  he 
had  no  intention  to  give  the  house.  I  am  not  in 
the  least  disposed  to  believe  that  those  witnesses 
oame  to  state  what  they  did  not  believe  to  be  true, 
bnt  I  believe  the  whole  thing  is  reconcilable  with 
what  was  said  before  the  marriage,  and  all  those 
eoovenations  snbseqnent  to  the  marriage,  which 
are  perfectly  intelligiole,  cannot  have  the  slightest 
inflaence  on  the  case,  because  if  Mr.  TTogley 
bought  this  hoase,  and  expressed  his  intention  of 

S'ving  it  to  his  daughter,  and  immediately  after 
e  tnarriage  the  hnaband  entered  into  possession 
of  it,  the  day  he  entered  into  possession  the  thing 
was  oompletiBt  and  nothing  that  Mr.  TJngley  could 
say  afterwairds  ooold  rmmj  have  any  effect  in  on- 
doing  what  he  bad  done  for  vdnable  consideration. 
Hierefore  all  these  conversations  which  are  alleged 
to  have  taken  place  at  a  subsequent  period  are 
utterly  inadmissible.  Upon  the  whole  case  I, 
therefore,  oome  to  the  conolasion  that  the  intes- 
tate, Mr.  Ungley,  did  deliberately  intend  to  pur- 
chase this  house,  and  did  purchase  this  house,  for 
tiie  purpose  of  giving  it  to  his  daughter  as  a 
mamage  portion,  as  a  place  in  which  she  was  to 
reside,  and,  having  done  so,  the  contract  which  he 
entered  into,  to  give  it  to  her,  was  completed  by 
the  entry,  into  it  on  the  day  of  the  marriage,  and 
the  contract  was  then  in  every  respect  complete, 
so  that  instead  of  being  (as  it  is)  a  suit  to  nndo 
that  which  had  been  done  by  the  legal  personal 
npresratative,  it  might  have  been  a  bill  by  Mr. 
Kendall  and  hia  wife  to  compel  specific  pemwm- 
aaceof  a  oontraotwhidi  is  taken  ont  of  the  Statute 
of  SVanda,  and  is  just  as  good  as  if  it  was  in  writing. 
Tlwty  would  have  been  entitled  to  succeed,  in  my 
opimon.  in  a  bill  for  specific  performance ;  and  if, 
on  the  other  hand,  this  had  been  a  bill  filed  by 
the  legal  "personal  representative  of  the  intes- 
tate claiming  to  have  possession  given  up  to 
him,  I  should  certain1](  have  dismissed  such 
a  bill  ivith  costs.  Is  there  any  jastifica* 
tion  for  such  a  bill  P  Mr.  Kendall  pledges  his 
oath,  to  Uiis  transaction,  and  bis  wife  also,  and 
here*  ia  a  brother  who  has  his  own  sister's 
oath  against  him.  Mr.  Kendall  is  pot  in 
poseesaion  by  the  fhther,  and  the  brother 
knew  that  their  fiither  had  never  demanded 
any  rent  for  the  house.  If  be  did  not  know  the 
hWf  those  who  advised  him  did  know  the  lav, 
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and  this  is  a  contest  which  should  never  have 
been  entered  inta  Mr.  and  Mrs.  Kendall  are 
entitled  to  poBsession  of  the  house,  aud  they  most 
be  pud  by  the  plaintiff  personally  their  ooste,  and 
th^  must  have  their  title  perfected  by  an  assign- 
ment of  all  the  interest  in  the  house.  There  is  only 
one  question  remaining,  viz.,  with  regard  to  the 
mortgage  for  llOI.,  the  porti(»i  of  the  porchase 
money  remaining  unpaid.  Now  I  think  it  has 
been  admitted  in  the  couHse  of  the  argument  that 
if  a  man  says  *'  I  settle  Blackacre  fur  a  sum  of 
money"  that  means  he  will  settle  it  free  from 
incumbrances.  If  he  says  in  writinf^  "  I  agree  to 
settle  Blackacre  upon  the  marriage  oE  my 
daughter,"  that  means  he  will  settle  Blackacre 
free  from  all  incnmbrances.  If,  therefore,  Air. 
Ungley  had  said  in  this  case,  "  I  will  settle  this 
house  upon  yon  upon  the  marriage  (rf  my 
daughter,  it  would  of  course  be  free  from  incum- 
brances. I  have  already  pointed  ont  that  promise 
followed  by  possession  pnte  the  parties  in  the 
same  position  as  if  there  had  been  wrilang,  and, 
therefore,  I  take  it  these  parties  are  in  the  same 
I>osition  as  if  Mr.  Ungley  had  said,  "  in  considera< 
tion  of  yonr  marri^;e  I  will  give  you  a  house,  a 
leasehold  house.  As  a  leasehold  house  it  is  subject 
to  the  ground  rent  npon  which  I  bold  it,  and  thus 
subject  I  settle  it  upon  you  otherwise  free  from 
incnmbrances."  There  will  accordingly  be  pay- 
ment of  1102.  and  a  proper  assignment  made  of 
the  house. 

Solicitors  for  plaintiff,  Boohs,  Kejirick,  and  00. 
Solicitor  for  defendante,  Henry  KeUm/, 


Thurtdatf,  Nov.  16. 
Gakozu.  0.  BowEB.(a) 
Praetiee — Laaw  to  annmd  iejmee — ^BuZet  Court, 

—Order  XXVII,,  mis  d—Qoatt, 
M.f  one  of  several  de/endania,  who  had  put  in  a  joint 
ettUemmt  of  defeneef  tubaeqitenily  (Ranged  hit 
eolicitor,  who  cMviaed  him  tAat  he  had  additional 
grownds  of  defence.  The  defendant,  therefore 
moved  for  leave  to  amend  the  etatement  of  d^enee 
80  far  as  it  relaied  to  him,  or  to  deliver  afreeh  or 
au^lemental  etaiem^t  of  defence  on  hie  own 

The  oniy  a^^vit  filed  6^  S.  in  tuport  of  hie  ap- 
plieaiton  wae  one  by  hie  solicitor  slating  that  M. 
had  additional  grounds  of  defence  hut  not  showing 
the  mUvre  of  tM  proposed  amendments. 

Held,  thai  no  further  affidavit  was  under  Order 
XXVII.  necessary .   Leave  given  accordingly. 

The  plaintiff  had  inetructed  two  Queen's  Counsel 
and  a  junior  to  oppose  the  application,  and  the 
other  defendants  were  represented  by  a  junior 
counsel  and  supported  the  plaintiff. 

The  court  in  ordering  S.  to  pay  the  costs  of  the  ap- 
plication allowed  the  costs  of  only  one  counsel  on 
behalf  of  the  plaintiff ,  and  40*.  &>»t»  to  the  other 
defendants. 

This  action  was  brought  in  Kov.  1875  against  the 
directors  of  the  British  Imperial  Insuranoe  Cor- 
poration, of  whom  the  defendant  Hanson  bad  been 
one,  the  jdaintiff  claiming  that  the  def enduita  wwe 
jointly  and  severally  liable  to  repay  to  him  a  snm 
of  mon^  and  to  indemni^  him  against  all  further 
liability  on  ti^  shues  held  by  him  in  Uie  company. 
The  statement  of  claim  was  delivered  on  tiie  3rd 
April  1876.  A  jdnt  stetement  at  defrooe  was  pnt 
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in  by  tbe  defendants  on  tbe  30th  Jano  1876,  but 
aiace  tbab  time  the  defendMt  Hanson  had 
emplOTed  a  eeparate  Bolidtor,  who  advised 
him  that  he  had  additional  gnnmds  ol  defence. 
Hanson,  therefore,  morod  under  Order  XXVU., 
rnln  6,  that  he  might  be  at  liberty-  to  amend  the 

I'oint  statement  m  defence  bo  far  as  it  related  to 
lim.  or  ddiver  a  fresh  or  Bupplemental  statement 
<^defenoe  on  his  own  sole  belntl£ 

The  defendant  Hanson  had  filed  an  affidavit  by 
his  present  solicitor,  stating  that  ho  had  additional 
nonnds  o£  defence,  but  tbe  affidavit  did  not  state 
mo  nature  of  tbe  proposed  amendments. 

Loeodt  W«hh,  Q.O.  and  Sntt,  for  the  motion.— 
In  Budding  v.  Mvrdotk  L.  Bep.  1.  Cfa.  D.  42)  leave 
to  amend  was  given  at  the  hearing  where  (the 
amendments  woDldraise  an  entirely  new  case.  In 
King  V.  Corke  (33  L.  T.  Bep.  N.  S.  375;  L.  Eep. 
1  Gb.  D.  57)  leave  was  given  to  tbe  plaintiff  at  the 
heariog  to  amend  his  bill,  and  in  Roe  v.  Davie»  (L. 
Bm).  2  Ch.  D.  729)  leave  to  amend  was  also  given 
although  the  hearing  had  been  fixed.  This  case  is 
therefore  stronger  than  those,  as  it  is  not  yet 
arrived  at  the  hearing.   Th^  cited  ^so 

Caldwtll  V.  Pagham  B€irb<mr  BtelmMtiMCoiiKpmmg, 

L.  Bc^.  2  Ch.  D.  221. 

Qlcuse,  Q.C.,Sig(iin8,  Q.O.  and  Orosvenor  Wood*, 
for  the  pWntiff. — ^The  did  pnurtice  was  that  tbe 
defendant  on  sncb  an  application  sfaoald  file  an 
affidavit  showing  the  nature  and  object  of  tbe 
propoMd  amendments.  The  new  orders  leave  the 
old  mle  undisturbed.  In  the  cases  cited  the  court 
knew  what  would  be  the  nature  of  the  amend- 
ments. The  motion  ought  to  be  refused,  bat  if 
Boceded  to  it  oa^xt  tooe  only  on  payment  of 
costs. 

Right/,  fyr  tha  other  deibndaata,  mpported  the 

plaintiff. 

Locock  Webh,  Q.C.,  in  reply. — King  v.  Corhe  is 
the  onl^  one  of  the  cases  cited  in  which  the  coats 
were  given  on  the  application. 

Maumb,  T.O.— The  old  practice  was  productive 
of  great  injastice,  and  the  new  rules  have  entirely 
altered  it.  In  this  case,  since  the  defendant 
Hanson  put  in  his  joint  defence,  he  has  consulted 
another  solidtor,  who  save  there  are  omissions  of 
several  important  graanas  of  defence.  It  is  clear 
that  there  may  be  omissions  made  a  solicitor 
in  patting  in  a  defence  which  the  chant,  wlu)  is 
ignorant  3  the  |aw.  may  not  have  deteoted,  and 
the  mistake  of  a  solicitor  ought  not  to  deprive  a 
defendant  of  tbe  advant^e  of  patting  in  a  new 
defence  where  another  solicitor  has  discovered  the 
omission  within  due  time.  "No  harm  will  arise 
from  allowing  the  amendment.  The  plaintiff  will 
have  an  opportunity  of  meeting  it.  The  27th 
Order  makes  no  mention  of  an  f&darit  showing 
tbe  nature  of  the  new  defence,  and  as  it  is  not 
reqaired  by  the  Order,  I  should  not  thii^  it  neces- 
sary. I  think  the  application  is  reasonable  and 
proper,  and  within  the  mle.  I  think  tbe  defen- 
dant should  indemnify  the  plaintiff  against  an; 
reasonable  costs  rendered  neoessaiy  by  his  not 
having  pat  forward  his  hill  defence.  In  this  case 
I  can  see  no  groand  whatever  for  the  plaintiff 
having  iastraoted  two  Qoeon's  coansel  and  a 
junior,  and  I  shall  direct  that  the  costs  of  one 
counsel  only  be  allowed,  a  Qaeen's  counsel  or  a 
innicnrai  the  plaintiff  thinks  fit  As  to  the  other 
defendants  I  think  they  should  not  have  raised 
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an^  objection  to  the  appUoation.  and  a  oonsnt 
brief  would  have  been  soffident.  I  aifaall  sDow 
them  only  40*. 

Solicitor  for  plaintiff,  J.  Vamon  Mitagrave. 

Solicitor8fordefendanbHanaon,<SfQfce«iiSauwieri, 
and  Slokea. 

Solicitors  for  other  defendants,  BoberU  and 
Btarioy>. 


J^urtiay,  Deo.  7. 

(Before  Tiee-Ghancellor  Bacox.) 

WiuiBs  V.  Bdzoed  (a). 

Fraetie» — Cottntef'daim — AppUeaHon  Jbr  Iwto 
Jile~-I)tila^Fmradomn  emU—Orditr  XXSTL, 
TuU  20,  Order  LVJI.,  rvU  6. 

Wltere  the  defendant  in  a  foreclomre  «uif  oitaintd 
an  ordt/rfor  leave  to  Jile  a  counUr-daim  bp  WKf 
aet-off,  and  thraagk  As  negUgenee  of  6u  sab- 
euor,  no  eotMfsr-elatm  war  ^fenmretZ,  and  a  deem 
foradowuiTB  was  r^ada  in  hit  abtetUM,  an  appli- 
eatton  mors  Aan  nss  mfmtht  afterwards  for  Inset 
to  JUe  (he  eonmtendaim  wom  routed  om  the  frond 
of  delay. 

This  was  an  application  by  the  defendant  for  leaTe 
to  proceud  by  filing  a  oeunterKslum  parauaat  to 
an  order  made !»'  the  Qneen'a  Benoh  DivisiiMi.on 
the  11th  Jan.  1878.  It  was  a  foraoloaara  aait,  the 
l^aintiff  being  mortgagee  of  tbe  equity  of  redemp- 
tion of  the  City  of  London  Baths,  snbjeot  to  a 
first  mortgage  of  16,0001. 

In  July  1875,  tbe  defendant  brought  an  aetioa 
in  tbe  Court  of  Queen's  Beneh  against  the  jim- 
tiff,  for  damages  for  breach  of  s  oantreet  mr  the 

snpplyof  bricks. 

On  the  14!th  Oct.  1875,  the  defendant  filed  his 
answer  in  the  foreclosure  suit. 

On  the  11th  Jan.  1876,  the  action  in  tbe  Queen's 
Boich  was  stayed  with  leave  to  defendant  Bedford 
to  raiae  his  clkim  under  the  contract  b;  way  of 
counter-claim  in  the  foreclosure  suit  Od  the 
11th  March  1876,  through  the  gross  neglect  of  tbe 
defendant's  solicitor,  a  decree  for  foreclosure  was 
made,  no  one  appearing  for  the  defendant,  and  do 
oounW>claim  having  been  delivered. 

In  November  the  defendant  chained  faiasdiri- 
tors,  uid  then  for  the  first  time  was  made  awsn  of 

the  oonditioQ  of  the  snit. 

Kay,  Q.G.  and  Sihton  now  moved  on  bebilf  of 
the  defendant  for  leave  to  file  the  counter-clsin 
notwithstanding  the  forclosnre  decree.  Altbongli 
under  Order  XXX  VI,,  r.  20,  the  application  osgbi 
to  have  been  made  within  four  days,  yet  the  ooiin 
has  under  Order  LVii.,  r.  6,  a  discretion  to  eztco<l 
the  time.  We  snhmit  that  under  the  circamsta«c» 
of  Uie  case  the  court  should  exercise  its  dison^ 
in  favour  of  the  defendant. 

Freding  {Hemnang,  Q.G.  with  him)i  for  tbe 
plaintiff,  was  not  oaUed  upon. 

Bacon,  Y.G.  was  of  opinion  tfaal  the  dehf 
which  had  occurred  was  fatal  to  the  sppliciii^i 
and  dismisaed  the  motion  with  ooets. 

Solicitor  fbr  plaintiE^  Vaitderpump. 

Solicitors  for  defisndaatk  Tamil  mti  Sameg^ 


WiLKiNs  V.  BsnroRD. 
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TJnirtday,  Nov.  9. 
EoPi  V.  Tee  &itbbvatiohal  Fikancial  Society,  (a) 
•Componjr — Bwolutiontfyr  diminiBhitip  capital  by 
bming  «p  shares — TJUra  viree — Actum  hy  share- 
hotdM^Forfeitun  of  tharee — Ityunetum — The 
Cotapaniea  Act  186%  a.  6— 2%0  Oompante*  Aei 

Tie  sTiartkoldera  of  a  company  pagted  a  specutl 
molation  authorising  Oie  direotore  to  expend  a 
hrgii  portion  of  the  aompany's  assele  in  pur' 
basing  ike  shares  of  those  sharaholderB  who 
desired  to  withdraw  front  the  wmcem,  the  avmocd 
oljeet  of  the  resoltUioa  being  to  eff'nct  a  gradual 
mnding'tip  of  the  company.  TJie  articles  of 
association  contained  no  clause  authorising  any 
stuh  diminutiim  of  the  company's  assets,  but  con- 
tained a  elaiiae  empowering  the  directors  with  Hie 
tantiion  of  a  general  meeting  to  forfeit  tJte  shai-es 
of  any  shareholder  who  directly  or  indirectly 
eommeneed  or  ean'ied  on  any  action  against  the 
directors  or  the  company.  A  shareJiolder  having 
commenced  an  action  against  the  direetora  aiid 
the  company  to  restrain  the  carrying  out  of  the 
above  resohtiion,  his  $hare9  vfere  forfeited. 

Hdi,  that  the  resolviion  was  ttUra  virest  and  thai  U 
was  the  duty  of  the  shareholder  io  prevent  the 
directors  from  carrying  it  into  effect, 

Setd,  also,  thai  theforfeitwe  of  Hie  shares  did  not 
deprive  the  shareholder  of  his  ngkt  to  praimt  the 
application  of  the  company's  auett  to  an  iJUgai 
pwjww. 

Monox. 

The  International  Financial  Society  (Limited) 
was  duly  incorporated  under  the  proTisions  of  the 
Companies  Act*1862  &  1867  in  the  month  of  Hay 
I&63  with  a  capital  of  ^000,0001.  divided  into 
150.000  of  m  each. 

_  The  material  clauses  of  the  articles  of  associa- 
ticm  were  the  following : 

23.  Snbject  to  the  proriiiosB  of  the  statute  and  with 
^aaothoritT  of  a  apeiaUd  tMolntiou  and  the  consent  of 
UuM-foorUui  in  T»lve  of  the  holders  of  all  the  Amrea,  or 
H  tht  caae  may  be,  all  the  shares  of  an7  olau  ni^  be  eon- 
•ohdated  into  a  smidler  nnmber  of  aharefl  or  divided  into 
*  htgst  nunbar  of  Bharee  or  be  therabr  or  otherwise 
WTMaed  or  ndnoed  in  nominal  amount  or  in  aggr^rate 
Mwinal  amoimt* 

81.  An  ertraordiaary  iseetinir  nay  at  any  time  he 
(■Dad  by  the  direetofs  of  their  own  aeeoKU 

S5.  Tlie  eomiMBy  loay,  ia  general  meetii^  bom  time 
to  tine  special  reaomtUm,  alter  and  make  new  proTi- 
nou  instead  of  or  in  additkm  to  any  regnlationa  of  the 
ODB^ia^y  whether  contained  in  tlM  artichM  of  aasodatUm 
wwit. 

66.  nteanthoriir  of  general  meetings  frcan  time  to  time 
}V  speeial  zMolstSon,  to  alter  and  make  new  ptoTisfams 
isstiad  ol  or  ia  addltitnito  any  of  the  relations  ot  tiw 
^onpsof,  ebaQ  extend  to  aathorise  eTscy  alteration  what* 
■Oarer  of  these  preienta  except  only  the  regnlations  of 
the  eoapany  which  provide  for  the  limitation  of  the 
UsbiUtyof  tbeee  shareholders,  apdforthe  propotuonate 
fqaali^ctf  thelmlHUtjof  tiw  shareboUera  aad  ot  their 
tttsriata  in  the  profits  of  the  eompany  and  for  the  mini- 
tsam  remuneration  of  the  dirrutors,  and  for  the  shaze 
cf  profits  to  be  given  to  the  direotors  ;  which  excepted 
i^golatioiN  shall  aooordingly,  except  as  provided  by 
Attids  10B»  he  deeaiod  the  oiUy  fundamental  and  nnalter- 
wgalatioiH  of  tha  oompany,  but  the  oompaay  shall 
be  bound  by  all  special  resolationii  nnder  which 
MJ  shares  issned  with  special  privileges  and  all 

asw  regulations  of  the  oompimy  shall  uve  effect 
-secotding^. 

170.  tbm  ahares  of  at^  sbaxdiaUsr  who  diMO^  or  in- 
dhestly  aasri^a  on,  eommeaoas,  snpperts,  or  toxeatena 
•say  aetioa,  salt,  or  Othw  ptooeeding  at  law  or  in  equity 

fs)BapocMbrH.Ii.  J'BHs^  Bsq^  BarsMMtOAW. 
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against  the  company;  or  agunst  the  directors  or  any  of 
them  in  their  capacity  of  directors,  may  and  notwith- 
standing the  pendency  of  any  sDch  prooftMing  snd  what- 
ever may  be  the  ground  or  alleged  ground  of  any  snch 
proceedmg,  be,  on  the  recommendation  of  the  board  and 
with  the  sanction  of  a  general  meeting,  absolately  for- 
feited for  the  benefit  of  the  oomp&uy ;  bnt  in  any  snch 
ease  company  shall,  within  fourteen  days  after  the 
forfntnre,  p^v  to  him  the  full  natket  value  of  the  shares 
at  the  time  of  the  forfeiture  thereof,  the  value  in  ease  of 
difference  to  be  settled  by  arbitcation. 

On  the  6th  March  16t>8,  a  special  regolation  was 
daly  passed  and  sabsequently  confirmed  and  regis- 
tered' by  which  the  capital  of  the  company  was 
reduced  to  1,500,0001.  divided  into  150,000  shares 
of  101.  each  with  bl.  per  share  paid  thereon. 

'  The  plaintiff,  William  Hope,  was  the  htddcr  of 
five  shares  in  the  company. 

On  the  19ch  July  1876,  'WiUiam  Hope  com- 
menced an  action  of  Hope  t.  Oibbs,  to  wnich  the 
company  were  defendant,  and  in  which  he  claimed 
damages  for  the  non-performance  of  a  sewage 
ooatraot. 

On  the  12th  Ang>  the  Erectors  of  the  com- 
pany issued  the  foQowing  printed  report  to  the 
shareholders : 

'Since  the  last  general  meeting  in  Jantian  tiie  directors 
have  carefully  considered  various  plans  which  have  been 
prtmosed  or  have  ooonrred  to  them  for  meetiag  the 
wiBMB  of  those  sfaaceholders  who  at  variooa  times  have 
expressedtheirdesiretowithdrawfromUiesooie^wHihont 
the  saerifioe  which  a  pressure  of  the  sales  on  the  market 
would  invtdve.  The  uoard  have  arrived  at  a  detinitQ 
oonclonon  on  the  aabjeot  which  they  submit  to  the  share- 
holders for  their  appnval,  with  a  sutoinent  ot  the  rcaions 
by  which  it  ia  snpportsd.  The  actual  condition  of  the 
society's  affadrs  was  explained  and  folly  discussed  at  ttie 
last  general  meeting,  and  the  reasons  were  then  pointed 
oat  which  prevented  (even  if  it  had  been  thooght  desir- 
able) any  other  than  a  gradual  liquidation.  Thesereasoaa 
still  exist  .  .  .  There  are  two  sectiims  of  the  sbareholdera 
in  the  society ;  one  desiring  to  withdraw  from  the  society, 
and  for  that  purpose  suggesting  a  winding-ap,  and  the 
other  strongly  objeoting  to  the  expense  and  nek  of  loss 
attached  to  that  step  and  desiring,  until  the  ontstanding 
assets  can  be  realised,  to  reserve  thur  deoiakm  as  to  tiie 
oontinuanoe  of  the  business. 

The  report  then  set  forth  the  objections  to  a 
winding-up,  and  to  a  partial  return  of  capital 
(which  had  also  been  suggested),  and  oontinuanoe : 

The  plan  which  tiie  direotors  have  determisedtoreaoBB- 
mend  will  be  free  from  the  diffienlties  attending  either  a 
winding-op  or  a  partial  retarn  of  capital. 

They  propose  to  apply  a  oonsiderable  part  of  the  cash 
and  easily  convertihle  assets  of  the  eooiety  to  purchasing 
on  behalf  of  the  soeie^  the  sharss  of  those  who  wish  to 
retire  altogether  from  the  nndertaking.  They  think  that 
the  disposable  funds  will  be  sufficient  to  pnrohase  from 
80,000  to  100,000  shares  oat  of  the  150,000  issued.  Id 
order  that  the  porchase  may  be  made  with  perfect  &iir- 
nesa  to  all  iNuties,a  maximum  price  (above  which  no 
tenders  would  be  acoepted)  would  be  aanounoed  by 
atrcnlac  to  all  the  shareludderB.  A  certain  period  would 
be  allowed  for  sending  in  tenders  stating  the  number  of 
shares  offered  and  the  price  that  would  be  accepted  tat 
tbem.  The  tenders  would  be  opened  and  read  on  a  day 
to  be  named  in  the  presence  of  the  board,  a  notary  and 
such  shareholders  as  might  think  fit  to  be  preseDt.  If 
the  number  tendered  should  not  exceed  tite  number  to  be 
purchased  those  at  or  under  the  maximmn  would  be 
accepted,  but  if  there  vrare  any  excess  the  tenders  would 
be  accepted  in  order  of  price  hegiuniiq>  at  the  lowest  and 
if  seoessary  making  m  allotment  pro  rata  among  thoas 
tendering  at  the  highest  price  accepted.  On  anrrrader  to 
the  society  of  the  shares  tmidered  and  aoesptad  the  pnr- 
ohaae  price  would  be  at  onoe  paid  in  cash. 

The  shareholden  will  see  that  by  this  plan  those  who 
retired  would  be  saved  the  delay  and  ancertainfj  of  a 
winding-ap  being  immediately  paid  off  ia  osah.  while  those 
who  remained  would  be  freed  from  the  ufflsrenoe  of 
opinion  as  to  fatoro  poli^  which  now  axi^ST*  Ths  plaa 
Digitized  by  VjOOglC 
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piopoud  bw  bean  pat  into  effdot  in  at  least  one  rimiUr 
ckse  witb  BatUfaotorj  Eeenlts  to  all  parties  j  and  the 
diraotora  faave  a  strong  ocmviatioii  that  if  it  is  canied  oat 
ibis  Booietv  it  will  be  the  best  Bohition  of  the 
diffionltiee  whion  now  present  themselves. 

As  some  sbareholders  ma;  desire  to  know  what  the 
action  of  the  directors  themflelves  would  be,  the;  woold 
state  that  the;  propose  to  tender  in  common  with  others ; 
but  in  order  not  to  stand  in  the  way  of  the  shareholders 
at  large,  the;  will  will  gin  a  pref  erenoe  to  the  tenders 
made  b;  other  proprietm,  and  will  withdraw  their  own 
tenders  wbc^y  or  in  part  aa  oooasion  maj  require  for  that 
pmpofle. 

Tne  directors  have  gire  their  best  attention  to  a 
difficult  enbieet,  and  the;  hope  to  reoelTe  the  nnanimoos 
support  of  uie  ■hareboldera  in  dealing  witb  it  in  the  wi^ 
the;  have  explained  in  this  report. 

AocompaD^ing  this  report  was  a  notice  con- 
Tening  an  extraordinair  general  meeting  of  the 
■hanboldera  for  the  24th  Aug.,  and  stating  that 
the  ftdloTving  reBolation  would  be  proposed  at  the 
maeting: 

1.  That  the  board  be  and  the;  an  herel^  anfhorised  to 
pnrohase  from  an;  shareholder  willing  to  nH  the  same 
snoh  number  of  the  shares  of  this  socaa^  not  eioeediog 
100.0001.  as  the  board  shall  think  flt,  lubjeot  to  tiie 
foUowinic  tenai  and  oonditioas.  .  .  . 

2.  Thai  the  ihates  so  surrendered  iball  not  be 
issued  b;  the  board  without  the  anthorit;  of  a  general 
meetbg. 

8.  Inat  the  Board  be  aad  the;  are  hereby  authcniaed 
to  do  all  thhiM  neoe— g;  cc  expedient  fig  the  pnrpoee  of 
carrTiag  the  loregoiag  reeolntionB  Into  effeot. 

On  the  17th  Ang.,  William  Hope  oommenoedsn 
action  CD  behalf  ofbinuell  and  all  the  other  share- 
holders  of  the  society,  other  than  the  directors, 
against  the  company  and  the  directors  to  restrain 
the  directors  from  canning  the  proposed  resolu* 
tiona  into  efFect  if  they  sboald  oe  paased  at  the 
meeting  of  the  24bh  Ang. 

An  application  to  the  Vacation  Jndge  for  an 
inpnction  stood  over  by  consent,  it  being  arranged 
that  the  society  should  be  allowed  to  coofirm  the 
resolution,  but  not  to  carry  it  ont  till  after  the 
Tacation. 

The  meeting  of  the  24th  Aug.  was  dniy  held, 
when  the  reaomtions  were  carried  with  but  four 
dissentients,  of  whom  the  plaintiff  was  one. 

On  the  2lBt  Sept.  the  resolations  were  anani- 
monsly  confirmed,  the  plaintiff  not  being  present. 
At  the  same  meeting  tne  sfaanholders,  acting  on 
the  recommendation  of  the  directors,  passed  a  re- 
solntion  confirming  the  forfeiture  by  the  board  of 
the  shwes  hold  by  the  plaintiff. 

On  the  2nd  Oct.  the  market  value  of  his  shares 
was  ttudered  to  the  plaintiff,  but  was  refused. 

The  pluntifC  now  applied  for  an  interlocutoiy 
injunction  to  restrain  the  directors  from  acting  on 
the  resolutions  of  the  24th  Aug.,  alleging  that  the 
plan  prcmosed  by  the  direotors  was  ilfegal,  and 
infringed  a  rule  of  the  Stock  Exchange,  which 
provided  that  no  company  should  hare  a  settle- 
ment da;|r.  nor  should  its  shares  be  quoted  if  by 
its  constitution  it  had  power  to  purchase  its  own 
shares. 

£ayi  <i-C.,  SemnUng.  Q.C.  and  K  Ouiler,  for 
the  plaintiff.— These  resolutions  are  nltra  virea, 
and  incapable  of  confirmation  bj  a^general  meet- 
ing. Even  if  tiiey  were  within  the  artides  of  asso- 
oJation.  Uie  company  cannot  go  beyond  its  memoran- 
dum of  association,  which  contains  no  such  power. 
A  power  to  reduce  capital  must  be  exercised  snb- 
jeot  to  the  provisions  of  the  Act  of  1867  (as.  9,  IS), 
and  the  Geaeral  Order  (Buckley  on  Companies, 

S.  549),  and  with  reference  to  the  rights  of  ere- 
iters.  Here  no  such  steps  were  Uken.  Further, 


the  forfeiture  clause  was  only  intended  to  prevent 
useless  litigation  between  tthareholdera  and  tbe 
company  in  respect  of  acts  which  were  capable  <^ 
confirmation  by  a  general  meeting.  If  such  acts 
could  not  thus  be  sanctioned,  it  was  the  duty  of  a 
shareholder  to  prevent  them  from  being  carried 
ont.  H  the  forfeiture  clause  could  be  exercised 
in  any  event,  it  would  operate  to  oust  the  juris- 
diction  of  the  court  in  cases  where  its  inter- 
ference would  be  a  matter  of  oouiae.  They  cited 

Lindle;  on  Parfenership,  p.  757 ; 

Fou V.  BariottU^i  Hare,  461 ; 

Bcott  V.  ^very,  5  H.  of  L.  Cas.  811 ; 

Athbury  Sailway,  itc  ConuKmy  fiidhs,  L.  Bm.7 
E.*I.App.653;  S8  L.  T.  Bep.     S.  43a 

Cotton,  Q.G.,  Sir  S.  Jachton,  Q.C.  aod  Jfoe- 
naghten,  for  the  directors. — The  clause  aa  to  for- 
feiture is  valid  and  quite  analogoos  to  the  nsnsl 
clause  in  private  partnership  deeds  for  buying  oat 
objecting  pKrtnera.  The  pluatiff,  therefore,  hss 
no  locus  $ttmdi.  As  to  the  proposed  sidieme,  it  is 
perfectly  infra  viret,  and  the  only  available  means 
of  deferring  an  immediate  winding-up,  wludl 
would  be  injurious  to  tbe  interesta  of  the  sham- 
holdora,  and  tiinre  is  no  sngKestion  that  the  ewn- 
pany  is  unable  to  pay  its  debts.  If  a  power  to  bey 
np  and  accept  surrenders  of  shares  nad  been  in- 
serted in  Hie  original  articles  it  could  not  have 
been  impugned,  and  there  is  nothing  in  the  Com- 
panies' Acts  which  prohibits  such  a  course  frwa 
being  adopted.  They  referred  to 
Bookie;  on  Companies,  p.  77 ; 

TeatdaU'g  com,  39  L.  T.  Bop.  N.  S.  707  ;  L.  • 

Ch.M; 

SntU'B  etue,  16  L.  T.  Bep.  K.  S.  36;  L.  Bsf. 

5Ch.22; 

WrigM't  «a<e,  L.  Bep.  12  Eq.  336.  . 

Kay,  Q.C.,  in  reply. 

Bacok,  T.C. — It  always  happens  that  in  these 
winding-up  cases  there  are  considerable  diffi- 
culties, but  the  institution  and  intentiou  of  the 
company  must  be  kept  in  view.  The  prindples 
which  regulate  the  interest  of  the  shueholoers 
inter  ae  seem  by  tbe  statute  to  have  been  as  care- 
fully provided  for  as  it  was  supposed  they  could 
be  at  that  time.  This  company  having  been 
established  now  a  good  many  years,  and  being  in 
a  somewhat  onbarraased  stale,  I  do  not  know 
whether  pecnniarily  or  othorwtse,  and  bong  in- 
volved in  litigadon,  and  for  8<ane  reason  or  other 
finding  it  necessary  to  change  the  coarse  of  their 
business  entirely,  and  in  fact  to  diminish  thdr 
capital,  resort  to  the  contrivance  which  is  con- 
tained in  these  resolutions,  and  thej  do  it  in  tbe 
frankest  manner  possible.  The  report  which  is 
sent  to  the  shareholders  represents  no  doubt  what 
wore  the  circumstances  of  the  company  and  what 
were  their  intentions.  What  they  announce  is 
that  having  considered  the  plans  which  have  been 
proposed  to  them  for  meeting  the  wishes  of  those 
shareholders  who  at  various  times  have  exprewed 
their  desire  to  withdraw  from  the  society  witbook 
the  sacrifice  which  a  pressure  of  the  sales  on  the 
market  woold  involve,  IhiA  is  the  thing  vUA. 
sets  them  going;  and  (hat  is  their  motive.  Umb 
they  state  that  Uie  Boardhaveanivedat  adeftol* 
conclusion  on  the  subject  whicih  they  mbmit  M 
the  shareholders  for  their  amirovaL  **  The  actail 
condition  of  the  sodety's  affaira  was  expluned  u| 
fully  diaoasaed  at  the  last  general  meeting,  ana 
the  reasons  were  then  pointed  ont  which  pi** 
vented,  if  it  had  bom  thought  destraUe,  say 
other  than  a  gradoat  UquidaticnB"  Thiftn  idiBnoce 
DigitizedbyVjOTjQlC 
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ii  made  to  a  suit  whioh  was  pendiw  in  the  H^h 
Ckmrt  cS  Joitioe,  and  it  bb,j9,  "  Another  action  has 
hofrever  since  that  dedrion  been  oommenoed,  and 
Kome  time  mast  still  elapse  before  the  matter  in 
finally  disposed  of.   In  addition,  prooeedings  bare 
recently  been  issned  against  the  company  by  Mr. 
William  Hope  for  alleged  claims  in  respect  of  the 
Mirage  hnsmess,  which,  as  the  shareholders  will 
rdcollect,  was  entered  npon  at  his  inntanoe  and  by 
his  advice  whilst  filling  the  ofBoe  of  general 
numiger  of  the  company.   The  Board  are  adrised 
that  iSr.  Hope's  proceedings  mast  &il;  bnt  in  that 
case,  as  in  the  Moscow  Gas  business,  some  time 
mast  necessarily  elapse  before  final  decision.  The 
slate  o£  the  financial  oosiness  since  the  last  general 
meeting  and  tbedepressionintheprioeof  seoarities 
bare  not  been  without  their  effect  oa  the  soaety's 
position ;  bnt  the  direokHrs,  acting  in  accordance 
with  the  policy  omnciated  at  the  meeting  have 
kept  the  society  free  from  any  new  badness  likdy 
to  lead  to  farther  complication,  uid  have  proteeded 
as  &r  aa  they  prudently  conid  do  to  {daoe  the 
assets  in  an  easily  realisable  position."  Then  it 
adretta  to  there  being  two  sections  of  the  share- 
holders, one  desiring  to  withdraw,  and  for  that 
porpose  sQ^gesting  a  winding-up,  and  the  other 
stnmgly  objecting  to  tiie  expense  and  risk  ofloea  at* 
tach&a.  to  that  step,  and  desiring  until  the  ontstand* 
itig  assets  can  be  realised  to  reserve  their  decision 
as  to  the  continnance  of  business.   Whether  any 
Irasinesa  is  being  carried  on  or  not  I  am  aoable  to 
teU  exactly ;  and  the  detendimts  have  thoaght  it 
fit  to  brii^  this  motion  on  for  heuing  wichoul. 
say  aflBdants  or  explanation  relating  to  these  oir- 
comstanceB,  and  to  leave  it  solely  npon  these 
■tatements  contained  in  the  repnrt  from  which,  as 
I  have  sard  befmre,  I  oonolnde  that  the  company  is 
in  some  embarrassment  in  carrying  on  Its  bosi- 
ness  in  the  manner  whioh  it  was  originally  con- 
templated, and  having  claims  against  uiem  which 
it  may  be  some  time  before  they  are  ascertained. 
Then  they  discuss  the  qaestirai  about  winding-up, 
and  say  that  it  wonld  lie  injurious  to  the  share- 
holden.    Another  course  ia  the  division  of  the 
assets  among  the  shareholders,  but  that  is  ob- 
jected to  for  the  reasons  given,  and  then  the  plan 
which  the  directors  propose  is  this :  "  To  applj  a 
considerable  part  of  the  cash  and  easily  oonvertible 
assets  of  the  society  to  purchasing  on  behalf  of  the 
society  the  shares  of  those  who  wish  to  retire 
altogether  frc»n  the  andertaking."  They  think  that 
the  aiaposable  funds  will  be  auffioiant  to  purchase 
from  80.000  to  100,000  out  of  the  150^000  shares 
ftBoed.    This  scheme  then  ia  proposed  which  I 
mm  just  stated.  Xow  what  is  that,  in  the  plain 
•ease  of  the  words,  but  a  diminution  of  Uie  capital 
by  applying  the  assets,  or  so  much  of  them  as  they 
wink  fit,  for  the  purpose  of  buying  out  the  share- 
holders who  may  be  desirous  of  retiring  and  at 
fte  same  time  avoiding  the  inconvenienoe  of 
irinding-npp  Is  there  any  authority  in  the  articles 
Of  association,  is  there  any  power  contained  in  the 
Acts  of  Parliament,  or  either  of  them,  except  under 
tte  conditions  of  the  Act  of  1867,  which  are  there 
tmposed,  which  enables  this  company  with  the 
ftkoney  which  is  subscribed  by  the  shareholders  for 
KM  purposes  of  carrying  on  the  business,  to  divert 
n  from  the  ordinary  purposes  for  which  it  was 
inbscribed  and  for  which  the  shareholders  are 
liable,  and  apply  it  in  buying  up  the  shares  of  the 
^reholders  who  wish  to  withdraw  P   I  am  at  a 
loaa  to  find  any  such.  The  authorities  which  have 


been  referred  to— 7«a«lals'*  oose  and  SndVa  ease 
— do  not  in  the  aUghteat  degree  jnsti^  thak  All 
we  have  had  decided  by  those  oaaea  is,  that  the 
court,  finding  that  what  had  been  done  had  been 
done  in  good  faith  and  without  any  intention  of 
diminishing  the  ospital  of  the  company,  and  that 
tixe  company  had  made  certain  arrangements  for 
the  cancellation  or  purchase  of  shares,  did  not 
think  fit  to  disturb  those  arrangements  after  the 
length  of  time  that  had  elapsed.   Beyond  that 
there  is  no  authority  to  be  derived  from  these 
oases  nor  from  any  other  that  I  know  of.   Bat  the 
law  I  take  to  be  plain,  uid  covered  by  many  de- 
cided cases,  that  it  is  not  competent  to  a  company 
to  take  the  moneys  whioh  have  been  sabsoribed 
for  its  capital  for  the  purpose  of  buying  up  the 
shares  of  that  company.  Kow  that  is  what  is  done 
in  this  case.    Tint  is  what  the  plaintiff  here 
desires  to  prevent*  and  he  sa^s,  and  I  think  sajra 
justly,  that  the  general  meeting  could  not  by  thor 
resolutions  do  that  whioh  is  not  contemplated  by 
the  articles  or  by  the  memorandum  of  association,  > 
and  which  has  no  authority  bat  the  authority 
which  ia  given  by  the  resolutions  then  passed.  The 
plaintiff,  therefore,  asks  th^  the  defendants  may 
be  restrained  from  acting  upon  this  resolution  and 
from  purchasing  any  shures  of  the  society  with 
money  belonging  to  the  society.   The  argument 
on  the  part  o?  the  defendants  has  failed  to  convince 
me  that  there  is  any  authority,  either  in  the 
artides  or'  to  be  derived  from  the  nature  of  the 
transaction,  whioh  justified  them  in  placing  out  of 
their  control  monevs  which,  among  other  pur- 
poses, were  applicable  to  the  payment  of  their 
debts,  and  letting  off  those  uiueholders  who 
deaired  to  witiidnw.  If  they  could  do  that,  ib 
would  be  a  ready  means  for  companies  not  intend- 
ing to  act  honeatly  (amungh  I  have  no  doubt  this 
company  did  intend  to  act  nonestl^— I  would  not 
be  nnderstood  to  express  a  suspimon  or  doubt 
npon  that  subject),  oy  proxies  and  voters  at  a 
general  meeting  to  dispose  of  the  whole  of  the 
assets  (^the  company  in  favour  of  favoured  shares 
holders,  and  exhaust  the  whole  of  the  funds, 
leaving  the  creditors  unpaid  or  to  get  what  they 
could       whatever  means  were  open  to  them. 
That  will  be  the  result  of  this  case  if  the 
money  required  to  purchase  these  shares  should 
exhaust  the  whole  of  the   resources   of  the 
oompany.   What  state  are  the  creditors  in?  I 
cannot  disregard  their  interests.  It  is  true  I  enter- 
tain no  oompmnt  made  here  by  creditors,  nor  do  I 
for  that  purpose  oonaider  the  fact  assoied  by  the 
plaintiff  that  he  is  a  creditor.  But  he  is  alao  a 
shareholder,  and  aa  a  shareholder  it  is  Ida  rights 
and  it  is  also  his  doty  to  see  that  the  moneys  of 
the  coinpany  ore  applied  to  their  legitimate  pnr^ 
pose.   From  the  memorandum  and  articles  ci 
association,  and  having  regard  to  the  Act  of  Par- 
liament and  to  the  cases  whioh  have  been  decided, 
I  cannot  think  that  it  is  a  l^timato  purpose  that 
these  assets  ci  the  oompany,  not  wanted  as  it 
seems  for  any  present  purposes  of  business,  as  far 
as  I  can  gather  (althcnigh  npon  that  subject,  as  I 
have  said,  there  is  no  evidence),  are  going  to  be 
parted  with  in  the  purchase  ot  those  shares.  In 
my  opinion  that  is  an  unlawful  thing  for  them  to 
do ;  and  although  this  question  can  only  be  decided 
properly  at  the  hearing,  I  think,  upon  the  balance 
of  convenienoe,  although  I  have  had  several  things 
{ureaaed  npon  me,  it  wonld  be  more  ocniTenient, 
and  I  feel  that  it  would  be  ngioh  i^<^re^ 
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the  proceeding  wbiofa  was  aboat  to  be  taken  nnder 
this  resolntlon  ebould  be  aaapended  until  tbe 
rights  of  tbe  parties  can  be  more  deliberately  and 
coDclnsiTelj  determined.  Tbec.  with  respect  to 
tbe  ITOtb  artide,  which  no  doubt  is  open  to  grave 
consideration,  I  cannot  conceive  that  tbe  meaning 
of  tbe  article  is  that  if  the  company  held  a  goBcral 
meeting  and  sanctioned  a  most  unlawful  thing,  a 
most  unlawful  and  dishonest  thing,  and  because  a 
shareholder  complained  of  that  and  took  pro- 
ceedingB,  be  is  precluded  by  the  170th  articles, 
which  strips  him.  of  his  absres  and  deprives 
him  of  any  right  in  respect  of  his  shares.  His 
rights  as  a  member  of  the  constitution  still 
remwn;  and,  as  I  b^ve  said  before,  I  think  his 
duty  as  well  requires  that  be  should  interfere  to 
prevent  an  improper  application  of  the  funds  of 
the  society.  I  thmk,  tberefore,  it  is  right  and 
proper,  having  regard  to  the  nature  of  tbe  case 
and  the  neceaeity  that  there  should  be  a  final  deci- 
sion upon  it,  to  grant  an  injunction  in  the  terms 
in  which  I  am  asked,  which  are  to  prevent  the 
application  of  the  society's  money  in  buying  up 
any  of  tbe  afaarea  of  the  ahanlKdderB  of  the 
society. 

Solicitors    for  the   pbintifF,  KyntuUm  and 

Gaequet. 

Solicitors  for  the  defendants,  Sireham,  Dal- 

rym2ile,  and  Cv. 


tJTJEEN'S   BENCH  DIVISION. 
Wediu$day,  Nov.  15. 

LoHDOv  AXD  Nokth-Wbstebn  B&ilwat  Cohpakt 
t>,  OvEBssEKS  op  Walsall.  (a) 

Railtoay,  rating  of  to  improvement  rai€ — Quarter 
rating  under  Local  Jet— Effect  of  Pvblie  Seaith 
Aite  upon  local  Ad. 

By  (he  TToZcaZI  Improvemmt  and  Market  Ad  1648, 
commisBionera  Imd  power  1o  levy  an  improvement 
rate  within  a  district  not  comprising  Vte  tohole 
mtmicipal  borough  as  aftervtaraa  eoitelitui^  but 
the  Act  contained  a  proviso  thai  the  oeeupiere  of 
land  wed  aa  a  railway  shovld  he  aetessed  in  pro- 

■  portion  only  of  one-fonrth  part  of  the  net  vahie. 
The  Puhlic  Health  Acts  1872  and  formed  the 
tohole  iminicipal  borough  of  Walsall  into  an 
urban  sanitary  district. 

Meld  that  the  aesestment  ouglit  to  be  made  wider  the 
local  Act  and  not  under  <A«  Public  Health  Acts. 

This  is  a  case  stated  on  an  appeal  against  a  borough 

rate  laid  on  that  part  of  the  foreign  of  W&leall 

which  is  situated  within  tbe  municipal  borough  of 

Walsall. 

Tbe  said  rate  was  made  on  tbe  12tb  Nor.  1873, 
and  on  the  hearing  of  the  appeal  by  the  recorder 
of  the  boron gb  at  the  quarter  aessions  held  on  tbe 
31st  Jan.  1876,  the  court,  after  hearing  tbe  argu- 
ments on  both  sides,  decided  in  favour  of  the 
respondents,  and  confirmed  the  said  rate  subject 
to  a  speoial  case  stated  |^  consent  for  t^e  opinion 
of  tibia  conrt  im  Uie  points  heremafber  niaed. 

Cass. 

1.  The  appellants  are  tbe  London  and  North- 
Western  Railway  Company.  Tbe  refpondents 
«re  the  parish  o£Eicers  of  the  tonnsbip  of  the 
foreign  of  Walsall  and  the  corporation  of  the 
borough  of  Walsall. 

(a)  KeportcA  by  J.  X.  Lbi.t,  Esq.,  BmaMsMi^w. 


2.  The  borough  of  Walsall  is  an  anoienfe  borongh 
in  Staffordshire  having  a  separate  court  of  (iaait« 
sesBions.  It  forms  a  part  of  the  parish  of  Walsall, 
and  comprises  tbe  whole  of  the  township  of  tbe 
borough  of  Waball,  and  a  part  of  tbe  township  of 
the  foreign  of  Walsall.  Each  of  the  said  tovu- 
ships  baa  ita  own  overseers  and  maintains  its  own 
poor. 

3.  The  appellants  are  tbe  owners  and  oooupicrt 
of  land  within  that  part  of  the  f(n«ign  of  WalssA 
which  is  within  tbe  borongh,  part  of  which  land  is 
used  as  a  railway  constructed  under  the  powm  of 
an  Act  of  Parliament  for  public  convesyance. 

4.  By  an  Act  of  Parliament  passed  on  tbe  ZlA 
Aug.  1848  called  the  Walsall  Improvement  and 
Market  Act  1848,  commissioners  were  appointed 
for  improvement  and  sanitary  purposes  over  a  ^ 
triot  consisting  of  the  whole  of  the  said  township 
of  the  borongh,  a  part  of  the  said  township  of  Uw 
foreign  lying  within  the  borongh,  and  part  til  the 
adjoining  parish  of  Uushall  lying  without  tbe  swl 
borough,  but  it  does  not  incuide  ^e  whole  at  tha 
municipal  bwough. 

5.  The  7th  nectioa  eppointiog  soeh  commit 
sionera  is  as  follows : 

And  be  it  enacted  that  the  msTor  »nd  town  cMaaS  of 
tite  boroivh  of  Walsall  afomMdtoceibar  with  thmsMk 
other  person,  as  shall  be  elected  by  tb*  ownen  ofpra. 
pertj  and  xatopttjenwithiii  sneli  part  of  the  Umits  of  tkb 
Act,  aa  are  iitnated  witbin  the  pansh  of  RobIiiII  is 
tMpMt  of  the  tame  part  of  the  BaidUinitB  ritall  beaadin 
hmbj  empowered  to  aot  as  eommi— innw  ta  aatry  tta 
Act  ud  tlw  BSvaral  Aota  iaeoE|inmtsd  themriOt  sad 
tin  sevscal  powos  thsteoi  re^iMtive^  into  cxacatiaB. 

6.  By  the  40tb  section  it  is  enacted  as  follows : 

For  the  purposes  of  defrninir  the  costs  ud  et|waJWl 
of  oanying  this  Aot  sad  <a  the  powais  and  |Muiisii 
tbanot  into  exeoatiui  (exotpt  the  pazpoaas  to  whieh 
latw  to  be  aude  for  sewers,  drains,  and  private  inhere- 
aient  are  liereb7  or  by  any  Act  inoorporatcd  hercwifh 
dizeoted  to  be  applied),  and  indndins  tbe  costs  «ad 
expenses  of  staking  and  maintaining  and  promotiag  suA 
gas  works  as  are  herein  meotined  and  of  defiafing  Um 
•zpensas  erf  and  iacktantal  to  the  obtauinc  of  tins  Aet 
whiidi  shall  be  ehamd  on  the  ia^tovemcnt  zata»  it  ehsU 
h«  lawful  for  the  said  commissio&ers  from  time  to  thn*  ts 
make,  assess,  and  levy  each  equal  rate  to  be  oalled  thi 
improvement  rate,  aa  may  be  necessary  t<a  the  porpoeet 
aforesaid  not  sxoaediiur  in  any  «ne  year  3«.  in  the  pooad 
of  the  full  net  amval  valoa  of  the  wops*^  iadadsd  in 
■odi  rate.  Provided  always  that  ue  oac^dan  of  say 
land  naed  as  arable  mesdow  or  pasture  gnmad  only  or 
woodlandfl,  market  gardens,  or  n«raei7  grounds,  andttt 
ocoDpier  of  any  land  tued  aa  a  railway  oonsfaoeted  aate 
the  powers  of  any  Aot  of  FsriiaaeM  for  peiUie  eMtv* 
aaee  shall  not  be  ssiassad  to  anyxaieor  sasiMwt  vsm 
by  vixtaa  of  this  A«t  or  any  Aot  inoorporated  thamrilh 
in  any  ^ eater  proportion  in  respect  of  the  same  tlna  is 
proportion  of  one.f  oarth  part  only  of  the  net  value  thowC 

7.  By  an  Act  of  Fnrliament  passed  on  the  31st 
May  1850  called  "  Tbe  Walsall  Improvement  and 
Market  Amendment  Act  1850,"  certain  modifiosp 
tioub  were  made  in  the  powers  of  the  commis- 
sioners appointed  nnder  tbe  Aot  of  1848  which  do 
not  affect  the  questions  in  dispute  in  the  preeeat 
case. 

8.  Up  to  tbe  passing  of  the  Public  Health  Aitf 
1872 improvemeniratea  were  levied  nnder  thoaborr 
mentioned  local  Acta  for  the  pnrpoae  of  mcetiBg 
the  expenses  of  their  execution,  and  to  all  sndi 
rates,  the  railway  of  the  appellants  was  rstcd  at 
one-fourth  of  its  foU  value  in  acoordanoe  with  the 
40th  section  of  "  Tbe  Walsall  Improvement  and 
Market  Act  1848." 

9.  By  the  Pablio  Health  Act  1872.  urbwi  and 
rural  sanitary  distriota  were  co^^^^^i^^gbont 
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England,  and  the  -Ub  section  of  that  Act  proTideii 
what  placeB  shall  be  nrban  aanituj  disfenotSr  and 
vho  uiall  ba  nrban  sanitacy  antboriiies  in  sacb 
dutricfis  Tespectivel  J. 

10.  By  the  7th  seotion  it  is  provided : 

Subjeot  to  the  proTiaioiw  of  this  Act  the  Local  QoTem- 
ment  Aota  shall  be  deemed  to  be  m  foroe  within  the 
distriot  of  eveiT  nrban  aaaitary  anthoritT',  and  from  and 
■harthaflntuMtbif  of  an  nxban  Banitw^  aatiunitr  in 
pmoMMS  of  tUs  Act  tb«re  ■hall  bo  tnuuf  erred  and 
attach  to  an  orban  saoitarr  anthori^  to  the  emlosion 
of  any  other  aotfaori^  which  nay  have  nrerioaaly 
exercised  or  been  niDjeat  to  the  wame,  aO  powtn, 
rigiita,  dntiee,  oivaeitiea,  lialnlitifle,  and  obbgatioaB 
within  raoh  distarict  exercuinv  or  attaohinr  by  and  to 
alocal  board  under  the  Local  Oovenunent  Aota,  and  by 
and  to  the  aewer  authority  under  the  Sewage  TJtiliutlon 
Aota  and  by  and  to  the  tiiiisanoe  anthority  under  the 
Noisancee  BenoTal  Aeta,  and  by  and  to  the  loeal  aatho< 
rity  nnder  the  Common  Loi^ag  Boosea  Aot,  the  Artisans 
and  Labonrere'  DweUings  Aot,  and  the  Bakehouae 
B^nlatifm  Act,  or  by  and  to  any  of  the  said  authorities 
nnder  any  at  snoh  Am  or  any  Acts  amending  moh  Aota. 

11.  By  the  16th  section  it  is  provided  as  follows : 
All  expenses  inonrred  or  payable  by  an  nrban  sanitary 

a&tiiOTi<7  nnder  the  Sanitary  Acts  shall,  if  the  Local 
Ooremment  Aota  or  tbe  provisiona  of  those  Acta  with 
rwpeet  to  rating  were  at  or  immediatelr  before  the 
psasing  of  this  Aot  in  foroe  thronghont  we  district  of 
an^h  aaUiority,  or  within  a  local  goremment  distriot 
whfliUy  within  anoh  distriet,be  defrayed  in  nnnner  pro- 
vided lij  those  Aota ;  and  if  the  Local  Government  Acts 
woe  not  so  in  foroe  at  or  imiaediately  before  the  paaeing 
of  this  Aot,  be  dafii^edaa  foUowa,  that  to  say : 

1.  In  the  caea  of  a  coaneil  of  a  boroogh  oat  of  the 
boraa^  fond  oc  bwovghxata. 

Z.  In  tbe  case  of  improvameni  ocmuniaaiottera  oat  of 
any  late  in  the  nature  of  a  general  district  rata  leviable 
by  them,  as  such  commiMionors  thronghont  tbe  whole  of 
their  district. 

Provided  that  where  an  nrban  Mnitai7  aatiiontyhad, 
before  the  paaaing  of  this  Aot,  power  to  levy  wimn  its 
ilistrict  a  rate  or  rates  for  paTtng,  sewering,  or  other  saai. 
tsry  purposes,  all  expenses  inonrred  by  snoh  anthority  in 
tho^perforroance  ot  i)a  duties  onder  the  Sanitaiv  Acts 
shatf  ba  dehi^ad  ont  of  sneb  rate  ox  rates  except  where  at 
tbstime  of  tiie  passing  of  this  Aot  ai^  anchexpanaes  were 
chargeable  nptm  the  borough  fond  or  borongh  rate  in 
which  caae  snch  expenses  shall  oontinae  so  chargeable, 

12.  By  the  Sanitary  Xiaw  AmendmoQt  Act  1874, 
I.  %  it  is  provided  as  follows 

Whereae  donbts  have  arisen  aa  to  the  extent  and 
auauiag  of  the  i7th  aeotion  of  the  priaoipal  Aot,  Be  it 
therefore  deolwed  and  enacted  that  the  provisions  of  the 
said  section  shall  be  deemed  to  have  applied  to  every 
anthority  acting  at  the  time  of  the  pasrinc  of  tbe  prinai- 
pat  Aet  nnder  the  powm  conferred  apon  tnem  by  a  local 
Aotwith  respeotto  any  sanitary  pnrpeaeB,  and  that  all 
tiw_  ptnrera,  rights,  dotlaa,  oqiaoities,  Imbilities,  and 
obUntions  of  ai^  anthori^  having  jorisdiotiott  nnder  a 
looal  Act  in  the  oiatrict  of  an  nrban  sanitary  anthfmty  at 
the  time  of  tbe  paaaing  of  tbe  ^ineipal  Aot  so  far  aaUtey 
oraayof  than  ralatad  to  andi  parposes  were  teaoitered 
to  aad  beeama  attached  to  tho  oiban  saDitaiy  aBtltMd^ 
tbsHbtieCarredto. 

13.  By  the  Fablio  Health  Act  1875,  st.  5  &  6. 
fnrther  provision  is  made  for  the  constibation  of 
nrban  sanitary  districts  and  nrban  sanitary  autho- 
rities to  ezacote  the  powers  of  the  Sanitary  Acts 
vitbin  snch  districts. 

14.  By  BMt.  10  of  the  Fablio  Health  Aot  1875. 
it  is  provided  thftt 

When  any  local  Aot  other  than  w  Act  f<»r  the  oonserv- 
■Boy  of  any  river  is  in  force  within  the  district  of  an 
iB^wa  anthority  conferring  <»  «iy  commiBsioners, 
*mrteos,  or  other  persons,  powers  for  porposes  the  same, 
as  or  siiiiilar  to  those  of  tnia  Aot  (but  not  for  their  own 
peonniary  benefit)  all  the  powers,  right,  duties,  oapatstjes, 
baUUtiaa,  and  obligations  of  anoh  oommisuoners,  tmsteaa, 
orpatsoa  inrdation  to  snohpoiposea  shall  be  transferred 
ud  ittacb  to  tiie  said  urban  av&ori^. 


By  the  20th  aeotioa  of  that  Aot  it  is  enatdwd  aa 
follows : 

All  eiqwnaaa  inenned  or  payable  by  an  urban  antJiority 
in  the  execution  of  this  Aot,  and  not  otherwise  provided 
for,  shall  be  charged  on  ud  defrayed  out  of  the  district 
fund  and  general  dhtriot  rate  leviable  by  them  nnderlthis 
Act,  snbjeot  to  tbe  fdlowing  exoeptians  (namely)  ;  That 
if  in  any  diatrlet  tbe  expensee  inonzzed  by  an  nrbaai 
authority  being  tbe  eonnou  ^  a  borongh  in  the  execution 
of  the  Suiitacy  Aoti  were,  at  the  time  ca  the  passing  of  this 
Act,  p^able  out  of  the  borongh  fund  or  borongh  rate 
tiien  the  expenses  incurred  by  that  authority  in  the  exeea- 
tion  of  this  Act  shaU  be  charged  on  and  defray^  out  of 
the  b«»oagh  fund  or  boroogh  rate,  and  that  if  in  any 
diabtict  the  OTpimsna  incurred  by  an  nrban  authority 
being  inqwovsmmt  oommissionera  in  the  ^xeention  of  thio 
Sanitary  Acts  were  at  the  time  of  the  passing  of  this  Aet 
payable  out  of  any  rate  in  the  nature  of  a  general 
district  rate  leviable  them,  as  sacb  oonuniaaionerB 
thronghont  tbe  whole  of  their  district,  then  the 
expenses  inonrred  by  that  authority  in  the  execution 
of  this  Aot  ithiiJl  be  charsed  on  and  defrayed  ont  <rf 
snch  rate,  and  for  the  purposes  of  this  seotion  the  oonnall 
of  the  borough  <a  FoUESstone,  shall  be  deemed  to  be  im- 
provement oommiaaioiieis,  and  that  where  at  tbe  time  of 
the  paasingof  this  Aot  the  expense  inonrred  by  an  urban 
anthority  m  the  execution  of  certain  pnrposes  of  tbe 
Sanitary  Aots  were  payable  ont  ofthe  borough  fandMid 
borongh  rate,  and  the  expenses  inonlred  by  snoh  anthi^ 
rity  in  the  uxeontbm  of  the  other  purpoaee  of  the  aaid 
Aots  w«re  payable  oat  of  a  rate  or  rates  lavi^Ie  by  that 
aniiiority  throughout  the  whole  of  thdr  district  for 
paving,  sewering,  or  other  sanitary  parpoasa,  then  1h» 
expensee  inonrred  by  that  authority  in  the  cseontion  of 
the  SUM  or  similar  purposes  zeapeoQvely  under  thia  Aot, 
shall  reipeotively  be  charged  on  aad  d^rayed  out  of  the 
borongh  fund  or  borough  rate  and  of  the  rate  or  rates 
leviable  as  aforesaid. 

16.  By  the  211th  .section  of  that  Act  it  ia  pro- 
vided with  respect  to  Uia  assessment,  and  levyinR 
of  general  district  rated  nnder  that  Act  as  follows: 

Tbe  owner  of  any  tithes  or  any  lathe  commutation 
rentoharge,  or  the  occupier  of  any  land  used  as  arable, 
meadow,  or  pasture  ground  onlj,  or  as  woodlands,  market 
gardens,  or  nuraerr  groonda,  and  tbe  oooupier  of  at^ 
buLd  oover«l  with  watur  or  used  cnly  as  a  ean^or  towug 
path  for  the  asms,  or  as  a  raUway  otmstmeted  under  the 
powers  <^  any  Act  of  Parliament  forpublio  ocmv^yanoe^ 
shall  be  assessed  hi  respeet  of  the  aaaoe  hi  tbe  prMKwtaaa 
of  one-fourth  part  only  of  such  net  annual  value  thereof. 

16  At  a  meeting  of  the  town  conncil  of  the 
borough  of  Walsall  held  on  the  9th  Nov.  1875,  an 
estimate  was  presented  of  tho  expense  to  be 
incurred  during  tdie  ensaing  six  months  in  carrying 
into  effect  the  powers  of  the  Local  Iroprovomenti 
Aot  and  other  Sanitary  Acts  as  well  as  for  the 
purposes  to  which  the  boroogh  fund  it  applicable 
under  5  46  Will.  4,  c.  76  and  the  amending  Acts, 
and  it  was  resolved  Uiat  a  boroatch  rate  of  2«.  3d. 
in  the  pound  should  be  made  and  assessed  upon 
aU  rateable  property  within  the  borough  to  meet 
those  expenses,  and  that  the  sum  of  72671.  10«. 
should  be  levied  in  that  part  of  the  foreign  of 
Walsall  whidi  is  situate  within  the  borough  aa  the 
proportion  of  the  said  boroogh  rate  assessable  on 
that  part. 

17.  It  was  also  resolved  that  the  mayor  ^Yumid 
issue  faiS  warrant  to  the  parish  officers  of  UM 
foreign  of  Wals^l,  commanding  them  to  pay  the 
said  sum  of  72671.  10s.  ao  rated  and  asaeeaed  on 
the  part  of  the  fbraign  of  WalsaU  within  the 
borough. 

18.  The  overseers  of  the  foreign  of  Walsall  upon 
receiving  the  Bunw's  warrant  in  pnrraanoe  of  t^e 
befoie-moitionad  leeolBtions  madea  rate  upon  the 
rateable  property  in  the  part  of  the  township  with 
the  borough  by  which  they  assessed  certain  land 
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used  as  a  railway  at  22021.  10«.,  ita  fall  rateable 
v&lne  taking  as  their  baeis  the  ralaation  list  tixea 
in  force  made  by  the  union  assessment  committee. 

19.  The  appellants  gave  all  necessaiy  notices  of 
appeal,  but  tney  had  not  when  the  said  valuation 
list  was  pablisbed  made  any  objection  thereto 
before  the  assessment  committee,  or  sought  relief 
from  them,  having  no  objection  to  make  to  such 
list,  and  the  assessment  committee  having  no 
power  to  give  any  relief  in  respect  of  the  matters 
now  in  dispate. 

20.  It  is  necessary  to  set  oat  at  length  the  ap* 
pellantB'  grounds  of  appeal,  the  ground  of  objec- 
tion to  the  said  rate  or  assessment  being  that  they 
we  thereby  rated  on  the  full  value  of  their  rulway 
to  the  expenses  of  oapying  into  exeeatiou  the 
improrement  and  sanitary  Acts ;  whereas  they 
contend  that  they  oaght  only  to  be  rated  to  suon 
expoiBes  in  respect  of  their  said  rulway  on  one- 
fourth  part  of  the  fall  value  thereof. 

21.  It  vas  agreed,  for  the  purposes  of  this  case, 
that  one-half  of  the  amouut  leviable  by  the  said 
rate  is  to  meet  expenses  under  the  sanitary  Acts 
and  expenses  for  which  under  the  local  improve- 
ment Acts,  rates  would  have  been  levied  to  which 
the  said  railway  was  only  rateable  at  a  fourth  part 
of  its  value. 

22.  It  is  further  agreed,  {or  the  purposes  of  this 
case,  that  the  annual  rateable  value  of  Hie  land 
need  as  railway  la  one  half  of  the  said  som  <rf 

22021. 10«. 

The  qaestions  for  the  opinion  of  the  court  are : 
First,  Was  it  a  condition  precedent  of  the  appel- 
lants* right  of  appeal  that  they  should  have  ob- 
jected to  the  valuation  list  before  the  assessment 
committee ;  and,  secondly.  Were  the  appellants 
liable  to  be  asBessod  upon  the  full  value  of  their 
railway  towards  all  the  expenses  for  which  the 
said  rate  is  made  P  If  the  court  shall  be  of 
opinion  in  the  afiSrmative  on  eil^er  of  these  ques- 
taonst  the  rate  is  to  be  confirmed.  If  the  court 
•hall  be  of  <^iniQn  in  Ae  negative  on  both  ques- 
tions, the  order  of  the  court  of  quarter  sessions  is 
to  be  Ojoashed,  and  the  rate  is  to  be  remitted  to 
the  said  court  to  be  amended. 

Anetie  and  Jelf,  for  the  respondanta,  submitted, 
first,  that  the  appeal  could  not  be  heard,  as  no 
notice  had  been  fipjen  to  the  assessment  com- 
mittee, under  27  A  28  Yict.  o.  39,  s.  1,  which  makes 
notice  to  the  assessment  committee  a  condition 
precedent  to  the  right  to  appeal  to  the  quarter 
sessions.  [Lush,  J. — But  by  25  &  26  Yict.  o.  103, 
B.  36,  no  person  not  aggrieved  can  appeal  to  the 
assessment  committee,  and  here  the  railway  com- 
pany were  npt  aggrieved  by  any  act  of  the  com- 
mittee.]. On  the  main  point,  they  aubmitted  that 
sect.  4  of  the  Public  Health  Act  of  1872  made  the 
respondents  the  sanitary  authority  within  the 
bonmgh,  and  tlut  th«y  only  had  power  to  levy  a 
borough  rate  to  meet  the  aanitai^  expenses*  and 
that  l£e  local  Acts  ware  now  imphedly  repealed  fay 
the  Fablio  Health  Acta  of  1872  and  1876. 

Botcmqttei  and  NevtUe,  for  the  appellants,  argned 
that  although  the  respondents  were  constituted 
the  urban  sanitary  aathority,  they  were  only  so 
oonstitntedto  carry  out  the  powers  of  the  commis- 
Bkmers  nnder  the  local  Acts,  and  that  the  inci- 
dence of  the  rating  remained  unaltered.  That  if 
not,  this  would  be  an  imposition  of  a  new  liability 
npon  the  appellants  by  the  Legislature,  and  that 
otear  wwds  ore  necoBsaiy  to  impose  a  new  borthen, 
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and  tbat  an  exemption  from  rating  cannot  be 
abolished  by  implication.   They  oited 

Comm<utoH«n  qf  FToUon  v.  WaUori.  L.  Bcp.  10  <^ 
180. 

The  CouHT  (Mellor  and  Lush,  JJ.)  were  of  opi- 
nion tbat  the  exemptiou  contained  in  the  local 
Acts  is  not  afEected  by  the  Public  Health  Acta. 
Sect.  23  of  the  Public  Health  Act  of  1872  clearly 
contemplates  the  continuance  of  the  local  Acts, 
unless  certain  steps  are  taken  which  have  not  been 
taken  in  this  case.  Sect.  43  also  ^sumes  their 
validity.  That  being  so,  the  respondents  must 
levy  their  rates  in  the  same  manner  as  the  com- 
missioners under  tlie  local  Acts,  and  sabjeot  tothe 
same  exemption. 

Rule  absolute  to  quash  the  order  of  sesnon*. 

Solicitor  for  the  appellants,  Roberts. 

Solicitors  for  tiia  respondents,  Psar«s  and  8m. 


DmSIONAIi  COUBT  FOB  APPEALS 
FBOM  mFEBIOB  OOUBTS. 
Nov.  18, 19  and  22. 
Denkt  v.  Thwaites  (a). 

Oonstmction  of  private  oulvert  on  kighvnty — Bf 
moval  of  cuMJflrt  as  nuisance  by  eurx/eifor — Pro- 
section  of  surveyor  for  malioiorU  tnjwrfi  to 
property — "Reaeonahle  supposiHon  of  right"— 
How  far  court  bound  by  findiiM  of  jiuiiof— 
5  4-6  WHL  \  e.  60,  wcte.67.  6&-24  ^^Vid, 
a.  97,  sect.  62—20  ^  21  Viet.  e.  4S. 

Th»  appeUani  at  snrvwor  of  fc^ways  kad  pwi 
down  a  pipe  wtder  the  aeeessfrom  tM  A^mbay 
to  the  dmVmg  house  of  the  respondent.  1% 
order  to  improve  the  access  to  the  houeet  tJte  re- 
spondent took  up  the  pipe  and  subeHtvted  a 
culvert  of  larger  dimensions,  thereby  raising  tie 
■  level  of  the  access  and  making  the  highway  Im 
commodiovs.  The  appellant  removed,  ana  in 
removing  damaged  the  culxeri,  whereupon  &e 
respondent  summoned  him  before  justices  for  a 
malieioue  injury  to  property.  The  justices  con- 
victed the  appellant. 

Hdd,  upon  a  caee  stated  under  20  4r  21  Vict.  c.  43, 
in  wlwsh  the  justices  founfl  {inter  alia)  that  As 
appdUmt  had  not  acted  imder  a  reascnahle  sup- 
position of  rightt  that  the  conviction  was  wrong. 

This  was  a  case  stated  hy  four  justices  fbr  the 

oonnty  of  KorfoDc  under  20  &  21  Viot.  a  43,  and 

the  following  ore  the  material  portions  of  such 

case. 

1.  At  a  Petty  Sessions  held  at  the  'Grown  Iim, 
in  Mundford,  for  the  Division  of  Grimshoe,  in 
ITorfolIc,  on  the  4th  Jan.  1876,  an  iuformaticm  was 
preferred  by  the  Bev.  W.  Thwaites,  vicar  of  Whit- 
tington,  in  the  purish  of  Nortbwold,  hereinafter 
called  the  respondent,  against  Mr.  George  Jamfs 
Denny,  oce  of  the  surveyors  of  the  hi^^ways  for 
the  said  parish,  hereinafter  called  the  appellaat, 
charging  the  appellant  and  one  Robert  Jarred 
under  24  A  25  Vict.  c.  97,  s.  52,  with  aiding  and 
abetting  certain  persons  in  wiliuUy  oomDatttiDg 
damage,  injury,  and  spoil  to  and  npon  certain  rw 
property  of  a  private  nature,  being  the  {Rt^wtiy  of 
the  respondent,  to  wit  certain  dnun  pipes  w»  • 
pathway,  by  remorring  the  pipes,  breokiiig onarf 
them,  and  digging  up  the  pMiiway  where  tbe  asitt 
pipes  were,  rad  thereby  domg  damage  and  injosy 
to  an  amoant  not  exceeding  51. 

The  appellant  was  convicted  and  adjudged  topef 

(a)  B«ffoxt*d  bj  J.  X.  Lilt,  Km-fBsaliAmetrUm. 
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a  penally  of  1».  to  be  applied  aooording  to  law, 
and  alM  to  pay  to  the  re^xmdent  the  anm  of  21., 
beia^  a  reasonable  compenBatioii  for  the  damufe 
and  injury  so  committed,  and  the  sam  of  43,.  1$.  6a. 
for  costs,  and  in  default  to  be  committed  to 
I^tK^ch  Castle  for  one  day.  [The  case  here  set 
out  the  evidence  at  great  len^h.]  As  two  of 
the  jasticea  bad  viewed  the  site  of  the  dispnte 
and  taken  meosarements  of  varions  parts  of  the 
premises,  it  was  agreed  to  betaken  as  a  fact  that 
the  damaged  pipes  were  within  15ft.  from  the 
centre  of  the  highway. 

It  was  contended  for  the  respondent  that  the 
appellant  was  not  justified  in  law  in  procuring  the 
digging  ap  of  the  pipes  referred  to,  and  that  the 
appellant  did  not  act  nnder  a  fair  and  reasonable 
BDpposition  that  he  had  a  right  to  do  the  act  com- 
plained of,  and  that  mere  bona  fides  was  not  suffi- 
cient, as  by  seo^.  69  of  5  A  6  Will.  4,  c.  50,  a 
remedy  is  provided  for  the  removal  <^  any 
eaoroaehment  ap<m  the  highway  upon  the  fxm- 
viotion  of  the  pwty  offending  or  that  the  obetrno* 
tioB  might  IwTe  Men  indictoi  as  a  nniaanoei  and 
that  sects.  67  and  68  (a)  of  ihe  same  statate  had  no 
apDlication. 

It  was  contended  for  the  appellant  that  the 
jasdces  had  no  jarisdiction  on  the  ground  that 
the  appellant  acted  nnder  a  bond  fide  belief 
that  he  had  a  right  to  do  the  act  complained  of ; 
that  nects.  67  and  68  of  5  &  6  TTUl.  4,  c.  50,  autho- 
rised the  appellant  to  do  what  he  did ;  that  the 
respondent  had  no  property  in  the  road,  and  that 
the  appellaoit  believed  the  property  therein  to  be 
in  the  inrreyor. 

{a)  Tbo  following  seotiona  of  ibis  Aot  an  material. 
S«et.  67.  The  said  sarrqyor,  diattiot  mrv^yor,  or  aaaiatant 
ramiyoc  shall  h&ve  power  to  make,  looor,  cleanse  and 
kaep  apm  all  ditohes,  gotten,  drains,  or  waterconxMS, 
ana  «1k>  to  make  and  lajanoh  trunks,  tonnds,  plata,  or 
bridges  M  be  aball  deem  neosssaxj  in  and  thioiigh  any 
Unda  or  groands  adjcnning  or  iTing  near  to  mnj  highway 
apoB  paying  tiie  owner  or  oooapier  of  aach  lands  or 
groiui&,  provided  they  axe  not  waste  or  oommon,  for  the 
oanngee  which  he  shall  snatain  thereby,  to  be  eetiled  and 
nudin  snch  manner  as  the  damages  for  getting  materials 
m  inohxed  lands  OTgKnmds  are  heron  directed  to  be 
satUad  and  paid. 

48.  If  any  owner,  ooanj^,  ta  other  person,  shall  alter, 
obstaot,  ot  in  anymaxuier  interfere  withany  snob  ditobea, 
gutters,  dradns,  or  wateroonrsas,  tranks,  tnnnela,  plate, 
or  bridges,  after  they  shall  hare  been  made  by  or  taken 
nider  ue  charge  of  snob  snrvayor  or  district  rarveyor, 
■ad  withoiit  hia  anthnity  and  oonaent,  snob  owner, 
oeeqrier,  or  o^er  person,  shall  be  liable  to  reimburse  all 
Aa^es  and  expenses,  which  may  be  occasioned  by  rdn- 
tiating  and  "ift^jTig  good  the  work  so  altered,  obetracted, 
ot  interfered  with,  uid  shall  also  forfeit  any  sum  not  ez. 
esaAng  tluee  timea  the  amonnt  of  snoh  bhargea  and 
sspanaaa. 

69.  If  any  person  aball  anoroaoh  by  makiag  or  causing 
to  be  made  any  boildingt  hedge,  ditch,  or  other  fence,  on 
uj  earriage  way  or  oart  wi^,  within  the  distance  of 
iKsn  fesi  tsma  the  eantre  tnerectf,  every  person  so 
aAnding  shall  forfeit  tmoonviation  for  every  snoh  offence 
say  anm  not  ezoeeding  tarty  sbillinga,  and  the  anrreyor 
WW  hath  the  care  of  any  snob  carriage  way  or  oart  way 
shall  and  he  is  herelq-  required  to  oaaie  snch  building, 
hedge,  ditch,  or  fenoe,  be  taken  down'  or  filled  ap  at  the 
sipMise  vt  the  person  to  whom  the  same  shall  belong,  and 
itAalland  maybe  lawfol  for  the  jostioeBata  special 
BMaions  for  the  nighways  upon  proof  to  them  made  upon 
ealh.  to  levy  as  well  the  expenses  of  taking  down  snch 
bailaing,  hedge,  or  fence,  or  filling  np  snob  ditch  as  ^ore- 
■aid  as  the  aeveral  and  respective  penalties  hereby  un< 
posed  by  distress  and  sale  of  the  offenders'  goods  and 
ehattals,  in  such  manner  as  distresses  and  sales  and 
iotfaitaxee  are  aothorised  and  directed  to  be  levied  by 
tUmoC  tUa  Aot 
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The  joBticoB  foand  that  for  many  years  there 
had  been  a  drain  or  gutter  by  the  Bide  of  the  high- 
way in  qaestion,  and  that  the  same  bad  formerly 
been  under  the  control  and  management  of  the 
trastees  of  the  tompike  trust,  and  afterwards  of 
the  surveyors  of  £4orthwold,  that  parts  of  the 
brickwork,  grating,  and  pipes  forming  the  tunnel 
under  the  gateway  leading  from  the  public  road  to 
the  respondent's  residence,  not  being  in  some 
places  fifteen  feet  from  the  centre  of  the  said  road, 
were  encroachments  upon  the  highway,  and  aa 
such  were  obstractions  and  dangerous  to  the  free 
use  and  passage  thereof;  that  the  appellant  unlaw- 
fully and  wilfullv  caused  the  digging  up,  breakage^ 
and  removal  of  tne  brickwork,  gratings,  and  pipes, 
that  the  jurisdiotionof  the  jostioes  was  not.ousted 
by  the  mere  bond  fide  belief  of  the  appellant  that 
he  badari^ht'todothe  act  complained  of;  that  the 
appellant  in  order  to  have  obtained  the  removal 
the  encroachment  or  obstmcticRi  complained  had  a 
legal  remedhr  by  taking  proceedings  under  5  <fe  6 
mlt  ^  c.  50,  a.  69)  or  by  indictment,  and  that  the 
property  in  the  brickwork,  grating,  and  pipes  and 
in  the  road  next  the  respondent's  residence,  was 
sufficiently  in  the  respondent  to  Bspport  the 
charge,  and  "  determined  adjudged  and  found 
that  the  appellant  did  not  do  Uie  acts  compWned 
of  under  a  ihir  and  reasonable  auppoution  that  he 
had  a  riirht  to  do  them. 

The  case  concluded  as  follows :  The  questionB 
of  law  arising  on  the  above  statement  for  the 
opinion  of  this  court,  therefore,  are : — Whether  the 
appellant  was  justified  by  the  provisions  of  the 
5  &  6  Will.  4, 0.  50,  Bs.  67  and  68,  or  had  he  any 
other  authority  to  oaose  the  digging  up,  brea^g. 
and  removal  A  the  aaid  brickwork,  stating,  and 
pipes.  Whether  the  mere  fhot  that  the  appellant 
acted  nnder  a  bond  fide  belief  that  he  had  a  right 
to  do  the  act  complained  of  was  sufficient  to  oust 
our  jurisdiotion;  Whether  the  property  in  the 
brickwork,  grating,  and  pipes  or  in  toe  said  road, 
wae  sufficiently  in  the  respondent  to  support  the 
charge  against  the  appellant  or  not  If  the  court 
should  be  of  opinion  vrith  reference  to  the  points 
raised  in  the  foregoing  questions  that  the  appel- 
lant was  properly  ana  legally  oonvicted  then  the 
said  conviction  is  to  remain  in  full  force  and  effect, 
bub  if  the  said  court  should  be  of  a  contrary 
opinion  then  the  said  information  and  com- 
plaint is  to  be  dismissed  with  costs  to  the  appel- 
lants. 

MereweOier  for  the  appellant,  drew  attrition  to 
the  form  in  which  the  queBtiona  had  been  left  to 
the  court,  and  argued  tnat  the  conrt  might  look 
at  the  caae  aa  a  whole,  and  was  not  bound  by  the 
particular  finding  that  "  the  appellant  did  not  act 
under  a  reasonable  supposition  of  right"  If  the 
court  should  be  of  opinion  that  the  appellant  was 
not  knally  and  properly  convicted — upon  the 
whole  facts  stated  m  the  case — the  coUrt  may  and 
should  give  judgment  for  the  appellant.  [Tbo 
CovBT  appeared  to  incline  to  the  opinion  that 
the  finding  of  the  jostices  was  conclusive,  but 
after  some  discussion  on  this  point,  directed  the 
argument  on  the  main  points  of  the  case  to  be 
gone  into.]  The  appellant  is  justified  on  three 
grounds :  he  is  justified  as  suryeyor  nnder  the 
Highway  Act,  he  is  justified  as  an  individual 
under  tne  terms  of  the  52nd  section  ot  the 
HalioiouB  Inlaiy  to  Property  Act,  and  he  is  jnsti- 
fied  as  an  individua],  inaamaoh  aa  he  was  deuins 
with  his  own  property.  H^«Jf|5f,€oOgle 
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WhiU  T.  Fmitt,  L.  Bop.  7  Q.  B.  35S;  41  L.  J.  18, 
K.  O. ;  96  L.  T.  B^.  H.  B.  611. 
A.  L.  Smiih  for  the  respondent,  u-gaed  that  as 
the  jnstires  had  foond  tbat  the  appewuit  had  nob 
acted  under  a  reasonable  SQpposiuon  of  right,  the 
oonrt  WBB  boond  to  give  jadgment  for  the  roBpop- 
dent ;  that  the  69th  eection  of  the  Highway  Act 
oaght  to  have  been  pnt  in  force  before  the  appel- 
lant could  have  authority  to  act ;  and  that  Wkits 
v.  Feast  {uhi  sup.)  was  an  anthoritT  in  fevour  of 
the  respondent  (a).   He  also  referred  to 

Bagihaw  r.  Buxton  Locml  Board,  45  L.  J.  260,  Cb. ; 

Kcane  t.  Reynold;  2  E.  A  B.  748 ; 

the  effect  of  nhich  cases  is  stated  in  the  written 
judgment  of  the  Court. 
MenuMther,  in  reply,  referred  to 
MiU  T.  EaviJter,  L.  Bi>d.  9  Ex.  908;  43  L.  J".  129.  Ex. ; 
30  h.  T.  I^p.  S.  S.  894;  afllrmsd  in  £x.  Ch.  33 
L.  T.  Bep.  N.  8. 177  i 
Pmilaum  r.  Thirtt,  L.  Bep.  2  C.  P.  4tf : 
20  A  81  Viet  0.43. 

Jfov.  22. — The  written  judgment  of  the  eourt 
(Hellor  and  Grore,  JJ.  and  Cleasl^,  B.)  was  de- 
liTered  as  follows  by 

Clkasbt,  6. — This  case  raises  a  qneation  of  lia- 
bility toprosecntion  under  the  52nd  section  of 
24  &  25  Tict.  0.  97  (Malioious  Injnry  to  Frop^y). 
The  faots  are  stated  and  eridenoe  set  out  at  great 
length  in  the  case.  It  is  snfficient  to  say  that  the 
appellant  was  the  sarveyor  of  highways  for  a 
certain  district;  that  he  or  his  prcdeoeseor  had 
put  down  a  pipe  of  certain  dimensions  under  the 
accdas  from  toe  highway  to  a  dwelIing>house ;  that 
certain  persons  lor  improving  the  access  to  the 
house  had  taken  up  this  pipe  and  coostracted  a 
brick  culvert  of  larger  dimensions,  thereby  raising 
the  level  of  the  access,  and  that  the  effect  of  this 
was  to  raise  tho  highway  opposite  to  such  an 
extent  as  to  interfere  wit^  the  convenient  nse  of 
the  highway  by  the  public,  and  so  occasion  a 
nuisance.  The  appellant  gave  notice  to  the 
respondent,  who  was  the  owner  and  occupier  of 
the  dwelling-honset  to  abate  the  nuisance,  which 
could  not  be  done  without  removing  the  culvert, 
and  npon  this  notice  not  being  complied  with 
caused  the  ground  to  he  broken  up,  and  the  cul- 
vert to  be  taken  up,  and  the  culvert  in  doing  this 
was  broken  and  mach  damaged.  The  respondent, 
therefore,  took  prooeediiigs  under  the  52nd 
section,  treating  this  as  a  wilful  or  malicious  injury 
to  his  property,  and  tho  magistrates  convicted  the 
appellant.  Under  this  conviction  tho  magistrates 
might  have  committed  the  appellant  to  prison 
with  hard  labour  for  two  months,  or  have  fined  him 
61.,  besides  awarding  compensation  not  exceed- 
ing 5L  If  the  damagehad  been  above  52.  the  offence 
would  have  been  a  misdemeanor,  and  the  punish- 
ment might  have  been  two  years'  imprisonment 
with  hard  hkbour.  The  ma^strates  have  found  as 
a  fact  that  the  appellant  dm  nut  act  under  a  ^r 
and  reasonable  supposition  Hiat  ho  had  a  right  to 
do  1^  act  oomplaued  of  in  the  terms  tiie  52nd 
section  and  the  questions  pnt  to  &o  court.  First, 
whether  the  appellant  was  jtutifled  in  dmng  the 
act  complained  of ;  secondly,  whether  the  mere  fact 
of  his  acting  bond  fide  was  a  safOdent  answer  to 
the  complaint ;  and  thirdly,  whether  the  property 
in  the  brickwork,  grating,  and  pipes  was  sufS- 
ciently  in  the  respondent  to  sapport  the  charge. 
XJpon  the  first  question,  viz  ,  whether  the  appel- 

(a)  See  •!«>  Wmnngion  Vestry  r.  Jaco&«,  L.  Bep.  7 
Q.B.;4lL.J.72,lta 


laot  was  justified,  it  was  nrged  on  htiult  ot  ti» 
respondent  that  anrrj^yora  had  no  i^ht  to  afaate 
the  naisaaoe  until  it  had  been  fonnd  to  bs  a 
nnisanoe  to  a  highway  by  a  oompetent  authni^, 
and  the  case  of  Keane  t.  Reynolds  (2  £.  &  B.  748) 
was  referred  to.  On  the  other  baikd,  it  was  ooo- 
tended  that  the  surveyor  who  represented  the 
public  stood  in  a  different  position  from  a  prints 
individual,  and  that  several  aathorlties,  it  they 
did  not  show  that  he  had  such  a  right,  showed 
at  all  events  that  it  was  a  doubtful  matter.  The 
judgment  in  Keane  v.  Iteiftiolds,  in  which,  it  was  said 
that  a  peradn  acts  at  his  peril  (which  means  ac- 
cording as  it  turns  out  to  be  a  highway  or  not) 
abalios  a  nnisanoe  without  a  conviction  was  re- 
ferred to,  as  also  was  a  pass^e  in  Mr.  Justice  Black- 
bum's  judgment  in  MiU  v.  Sau^cer  [see  33  L.  T. 
Bep.  N.  8. 177}.  in  which  be  treats  toe  matter  at 
doubtful,  anddaclinea  to  express  an  opinion  uposiL 
And  ohief  relianoe  was  placed  npoa  the  judgment 
of  the  Master  of  the  Bolls  in  Sagghaw  v.  Bistitm 
Loeal  Board  (46  U  J.  203,  Ch.),  in  which  khat 
learned  joc^  expresses  a  clear  opinion  that  a 
surveyor  who  represents  the  public  has  a  right  to 
remove  such  sn obstruction.  Without  in  anyway 
dissenting  from  the  opinion  of  the  Master  of  the 
Bolls,  we  think  it  sufficient  for  the  decision  of 
this  case  that  this  is  not  an  ordinary  case  of 
removing  an  obstruction,  but  it  is  the  case  of 
removing  one  of  the  drains  placed  on  the  side  of 
the  highway  instead  of  the  ordinary  gutter  whidi 
was  so  constructed  as  to  interfere  with  the  ose 
of  the  road  by  the  public.  By  the  €7th 
section  of  the  highway  (5  &  6  WilL  4.  a  56), 
the  surveyor  is  empowered  to  make  and 
cleanse  all  dnuns  ana  to  make  nod  lay  ndi 
tunnels  as  he  may  think  it  neoessaiy,  nd  hf 
the  6Sth  section  if  any  person  alters  or  iuterferei 
with  such  drains,  tunnels,  he  is  liable  to  the 
cost  of  restitution  and  a  penalty.  The  mnxnytr 
has,  in  general  the  sole  control  over  the  drains,  Ae. 
by  the  side  of  the  highway,  and  if  the  drue  or 
tunnel  is  constructed  so  as  to  affect  the  nse  of  the 
highway  he  would  be  authorised  to  alter  it.  Then 
might  be  special  otroomstanoes  under  which  a 
private  owner  might  have  an  exclusive  right  to  a 
particular  drain,  but  suoh  oiroumstanoes  do  not 
exist  in  the  present  case.  A  dnun  of  proper  siis 
bad  been  laid  by  the  surveyor,  and  afterwards 
this  had  been  taken  up  by  an  adjoining  owner,  and 
a  lai^erdrun  inserted,  which  caused  the  nnisanoa 
It  was  certainly  ^en  to  the  snrveTin-  hood  fii» 
to  remove  this  nnisanoe,  and  rsstove  the  origuHl 
culvert  without  ooming  within  the  peril  of  a  cob- 
viotion  for  a  wilful  or  malioiona  dwnage,  iigu^i 
or  spoil  to  property.  This  decision  does  not.  is 
any  way,  convict  with  the  case  of  Whii«  v.  iW 
(L.  Bep.  7  Q.  B.  353)  where  it  was  held  that  in  the 
case  of  a  private  person  doing  wiM nl  damage  to  pn- 
perty  mere  hona  Hdsa  is  nnt  of  itself  a  protectioa 
from  the  penalty  of  the  statute.  The  decisioB 
follows  from  the  words  of  the  52nd  section.  The 
ground  of  oar  decision  is  that  the  appelant  is  dA 
a  private  individual,  but  the  survejnor  of  tb^  higb* 
wa^  having  a  control  over  and  an  interest  in  the 
drains  laid  for  carrying  off  the  water,  and  thit  in 
dealing  &ona,^de  with  the  drains  he  wasnotgnittj 
of  wilful  or  malicious  damage.  We  only  add 
rei^ards  the  third  question  t£at  the  owner  of 
adjoining  land  only  had  a  qnaUfied  propaity  io  tie 
drains,  £&,  subject  to  the  exercise  by  enrrvjor  of 
hi.  control  over  thgm^i, ^^,1©^^^ 
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fbat  though  the  magistrates  bare  found  that  tie 
s[^laiit  did  not  acc  nnder  a  fair  and  reasonable 
Sappoaition  that  he  was  jaatifled,  we  think  it  so 
dear  that,  if  he  acted  1)ondfide,he  did  act  under 
nch  bar  and  reasonable  sapposition.  thab  if  it  had 
been  necessary  to  decide  the  case  on  that  groand* 
weaboald  certainly  have  remitted  the  case  to  the 
msgiBtrates  for  farther  consideration.  The  finding 
referred  to  appears,  from  a  statement  made  before 
UB  and  not  contradicted,  to  hare  been  inserted  in 
an  lumsuid  manner,  and  it  is  not  durprisiag  that 
the  magistrates  wzre  not  nnanimona  as  to  the 
findings.  According  to  the  terms  of  the  rererence 
to  OS,  the  information  and  complaint  are  dismissed 
vith  ooits.  brothers  KeUor  and  Grore  agree 
in  this  oondosion. 

Judgment  for  tlie  afpeUant. 
Solicitors  for  the  appellant,  T.  Jif.  Wilkin. 
Solicitor  for  the  respondent,  C.  O,  SKmphivjfi. 


EXCHEQUER  DIVISIOIT. 
Friday,  Nov.  10. 
"Wallet  v.  Holt,  (a) 
JiifaiU — Artion  against — Tnri  independent  of  con- 
tract— Flea  of  infancy — When  not  available  as  a 
defence. 

In  an  action  to  recover  damaget  for  injwnet  to  a 
mare  of  the  plaintiff,  tohiUt  let  on-  hire  to  the 
d^endanl,  the  atatement  of  claim  alleged 
that  the  defendant  hired  from  the  plaintiff 
a  mare  and  dogcart,  to  go  ^rom  if.  to  U. 
and  hcUk,  on  the  exprege  conditions  that  only  one 
otherperaon  beeides  the  defendant  should  be  carried 
on  any  part  of  ifie  journey  in  the  dogcarf,  and 
thai  the  mare  thouldbe  driven Jrom  M.  to  G.  and 
hack,  and  nowhere  else ;  that  w  violation  of  the 
eondilicns  the  defendant  carried  on  his  return 
journey  three  oGier  persons  besides  himedf  in  the 
dogcart,  and  alfO  drove  the  marea  greater  distance 
than  from  M.  to  C.  and  hack,  viz.,  to  B.,  four 
miles  beyond  C,  and  back  to  M. ;  ana  the 
defendcmt  alio,  instead  of  using  due  care  and 
imgeneo  t»  driving  i3ie  mare  at  a  reasonable 
pace,  as  it  was  'his  duty  io  do,  drove  her 
furiously, eareleesly,and negligently,  and  heal  and 
otherunse  iUtreaied  her,  that  the  mare  on  her 
retvm  was  found  to  be  badly  cut,  bruited,  and 
injured,  and  was  avffenng  greatly,  ovoing  to 
having  been  overdriven,  and  that  Iter  injuries, 
by  reason  of  the  negligence,  miewer,  and 
proper  conduct  of  the  defendant  were  so  great, 
that  iJie  pkUntif  was  obliged  to  have  her  de- 
stroyed. 

In  his  statement  of  defence  the  defendant  did  not 
admit  the  plaintiff's  statement  of  elotm,  or  his 
daim  or  any  part  of  it,  and  he  denied  ike  vmnt 
cf  due  care,  ^c,  in  driving,  or  that  ha  drove 
Jisriousily,  ^c,  or  heai  or  ofkerwiee  UUireai^  the 
mare,  or  that  any  injury  was  done  to  her  by 
reason  of  any  negligence  on  hispart;  and  he  said 
that  at  the  time  of  the  swpposed  eontraei  and 
letting  to  hire  he  was,  ama  stiU  is,  an  infant 
muler  heenty-one  years ;  and  it  wtu  contended  on 
the  pari  ef  the  defendant  that,  being  am  infant, 
he  was  not  liable  tn  the  present  action. 

The  facts  as  set  forth  in  the  siatemient  of  daim  were 
proved  at  the  trial,  and  a  verdict  was  found  for 
the  plaintiff  for  25!.,  and  on  a  rule  to  set  that 

iu)  KatotM  hf  HuST  Lxiob,  Esq.,  BBnW«r«t-Lair. 
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fferdtet  aside,  and  for  a  new  tried,  on  the  ground 
thai  the  evidence  did  noteetabUsh  the  defendants 
liability,  it  was 
Seld  {bjf  Kelly,  O.B.  and  BuddUston,  B.),  dis 
charging  the  rule,  that  it  was  clear  from  the 
statement  of  claim,  the  whole  of  which  mmet 
he  looked  at  in  order  io  see  whether  the  ease 
was  substantially  in  contract  or  in  tort,  that 
the  plaintiff  claimed  damages  for  a  tort ;  arid  that 
in  addition  to  breaking  the  contract,  the  defen- 
dani,  by  driving  the  maire  at  an  eaoessvae  speed, 
and  unduly  Hogging,  and  otherwise  iU-lreatijig, 
and  negligently,  and  carelessly  using  her,  com- 
mitted a  sepairate  and  independent  wrong  beyond 
and  apart  from  the  eonfraef,  and  was  liable  for 
ihai  wrong  in  the  freeeni  adion,  to  which,  bemg 
in  tort,  the  plea  of  n^aney  n^orded  no  dsfenee. 
Jennings  v.  Bandiul  (8  T.  Rep.  835)  and  Bonwrd 
t>.  Haggis  (8  L.  T.  Bep.  IT.  5.  320 ;  14  0.  B.,  IT.  8., 
45;  82  L.  J.  189,  C.  P.)  disemeeed,  and  tho 
latter  foUotoed. 
This  was  an  action  broDght  by  the  plaintiff,  a  shop- 
keeper and  oab  proprietor,  at  Kaoolesfleld,  to 
recover  damages  from  the  defendant,  in  respeot  of 
injaries  done  by  the  defendant  toamareand  dogcart 
belonging  to  the  plaintiff  whilst  the  same  were  on 
hire  to  the  defendant,  nnder  the  circamstances 
detailed  in  the  statement  of  dum: — 

First,  that  on  the  19th  Sept.  1875.  the  defen- 
dant, who  resides  at  Macclesfield,  in  the  county  of 
Chester,  hired  fh>m  the  plaintiff,  who  is  a  cab 
proprietor  at  Maoolesfield  and  lioensed  to  let 
horses  and  vehicles  for  hir^  a  mare  and  dogoart, 
for  the  purpose  of  canyiDg  himself  and  one  odier 
person  only  from  ADuolesfleld  to  Gongleton  and 
back,  and  nowhere  else.  Secondly,  that  the 
plaintiff'  let  the  raoreand  dogcart  to  the  defendant, 
and  on  the  exprcm  condition  that  only  the  defen- 
dant and  one  other  person  shonld  he  carried  on 
any  part  of  the  ionmey  in  the  dogcart,  and  that 
the  mare  shonld  be  driven  from  Macclesfield  to- 
Congleton  and  back,  and  nowhere  else.  Thirdly, 
that  the  defendant,  in  violation  of  the  aforesaid 
conditions,  carried,  on  the  return  jonmey,  three 
other  persons  besides  himself  in  the  dogcart,  and 
also  drove  the  mare  a  greater  distance  than  irom 
Macclesfield  to  Congleton  and  back,  namely,  to 
Bnxton,  which  is  four  miles  beyond  Congleton, 
and  back  to  Maodesfield.  The  defSsndant,  also, 
instead  of  nsing  doe  care  and  diligence  in  drivinir 
the  said  mare  at  a  reasonable  pace,  as  it  was  his 
dnty  to  do,  drove  her  furiously,  cardessly,  and 
negligently,  and  brat  her  and  otherwise  illtreated ' 
her,  and  likewise  cansed  great  damage  to  be  done 
to  the  dogcart  Fonrtmy,  that  the  defendant 
brought  the  mare  and  dogcart  back  to  the  plaintiff 
abont  half-past  nine  on  the  evening  of  the  said 
19t;h  Sept.,  when  the  plaintiff  discovered  that  the 
mare  was  badly  cut,  braised,  and  injured  m 
various  places,  and  was  snfiering  greatly  from 
fatigne  and  ezhanstion,  owing  to  her  having  been 
overdriven,  and  was  otherwise  injnred  both  exter- 
nally and  internally;  and  the  plaintiff  likewise 
fonnd  that  the  dogcart  was  broken  and  greatly 
damaged.  Fifthly,  that  the  injaries  to  the  mare 
and  d(^;oart,  by  reason  of  the  negl^enoe,  raisnser* 
and  improper  conduct  erf  the  urendant,  on  the 
said  19th  Sept.,  was  so  great  that  the  plaintiff 
was  obliged  to  have  the  mare  destroyed  on  the 
18th  Oct.  1875,  and  inonrred  great  expense  in  and 
abont  repttirinff  the  dogcart.  The  plaiutiff  claimed 
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The  Btatement  of  deff^nce  denied  all  the  Btnte- 
ments  in  the  statement  of  claim,  and  said  that 
at  the  time  of  the  said  supposed  contract,  and  of 
the  said  snpposed  letting  to  hire,  and  of  the  said 
BDppoaed  Jmaoh  of  oontracs,  the  defendant 
was,  and  stall  is,  an  infant  under  the  see  of 
twenty-one  yean.  He  iras  bom  on  the  80th  May 
1856. 

The  plwntifT,  in  reply,  joined  issne  with  the  de- 
fendant npOD  hia  statement  of  defence,  and  the 
d^endant,  being  an  infant,  hia  &ther  was  admitted 
to  defend  by  order  of  the  oourt. 

At  the  trial  of  the  action  the  Terdict  was  for 
the  plaintiff,  for  251.,  and  the  defendant's  oonnsel 
having  raised  the  point  that  the  defendant,  being 
an  in&nt  under  twenty-one  years  of  age,  was  not 
liable  for  damage  accruing  to  the  horse  he  bad 
hired  during  the  time  it  was  so  on  hire,  the 
learned  judge,  after  consideration,  stayed  ezecu- 
tion»  in  order  to  enable  the  defendant  to  move. 

Mottmua  accordingly  moved  for  and  obtained 

Jelf  (wU^  wliom  maPoweU,  Q-C.)>  for  the  plain- 
tiff, was  stopped  by  tha  oonrt. 

Ifamiyth,  m  support  of  the  rale. — This  was  not 
an  action  of  tort,  nor  a  case  in  whioh  any  duty  was 
oast  on  tiie  defendant,  the  violation  of  which 
would  be  a  tort.  It  was  simply  and  purely  a 
question  of  breach  of  contract,  and  not  at  all  of 
tort :  {Jennings  v.  Bundall  8  T.  B.  335.)  In  that 
case,  the  facts  of  which  are  almost  identical  with 
the  present  one,  it  was  held  that  a  plaintiff  cannot 
convert  an  action  founded  on  contract  into  a  tort 
BO  afi  to  charge  an  infant  defendant,  and  there* 
fbre,  where  the  plaintiff  declared  that,  at  the 
defendant's  reqaest,  he  had  delivered  a  mare  to 
the  defendant  to  be  moderately  ridden,  and  that 
the  defendant  had,  malioionsfy  intending,  &o., 
wrongfully  and  izgnrionsly  ridden  the  saul  mare 
so  that  she  waa  damaged,  Ac,  the  defendant 
was  allowed  to  plead  his  infanor  in  bar,  the  action 
b«ng  founded  on  a  contract.  The  only  distinction 
between  the  two  cases  is  that  here  the  defendant 
drore  the  mare  from  Conglet(m  to  Buxton ;  but 
there  was  clearly  no  dnty  upcm  him  with  regard  to 
that,  thoagh  there  was,  it  may  be,  an  obligation. 
The  plaintiff  will  probably  rely  upon  the  more 
modem  case  of  £unuir(2  v.  Hctggie,  in  the  Common 
Pleas  (8  L.  T.  Eep.  N.  S.  320 ;  U  C.  B.,N.  S.,  4S; 
32  L.  J.  189,  C.  P.),  as  being  in  bis  favour;  but 
there  is  a  distinction  between  that  case  and 
the  present.  There  the  pliuntiff's  mare  was 
let  on  hire  to  the  defendant  for  an  ordinary 
ride,  and  leaping  or  jumping  with  her  was  ex- 
pressly forbidden  by  the  contract,  and  it  was  held 
Uiat,  using  her  in  a  manner  forlndden  by  the  con- 
tract— viz.,  forcing^  her  to  leap  a  foice,  in  doing 
vhich  she  was  iignred,  was  a  mere  trespass  ana 
independent  tort,  for  whit^  the  defendant, 
althoogh  he  was  an  infant,  was  liable.  It  was,  as 
Erie,  G.  J.,  said,  "  an  absolute  wrong  on  the  part 
of  the  defendant,  for  which  he  was  unquestionably 
liable,  quite  independently  of  oontraot,"  And 
Willes,  J.,  based  his  judgment  in  the  case  on  the 
fact  that  "the  riding  the  mare  into  the  place 
where  she  received  her  death  wonnd  was  as  mnoh 
a  trespass  as  if,  without  any  hiring  at  all,  the 
defendant  had  taken  the  mare  from  a  field  and 
hunted  her  and  killed  her,"  and  that  it  was  "a 
bare  trespass  not  within  the  object  and  purport  of 
the  hiring,  and  was  not  even  an  excess.*'  There  is 
no  such  element  as  that  in  the  present  case,  nor 
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was  there  in  Jetmingt  v.  Bundall  both  whidi 
cases  are  diflcrent  in  that  respect  from  £v 
nard  v.  Sagtjis.  To  convert  the  present  cue, 
which  arises  out  of  a  cod  tract,  into  a  tort*  would 
be  to  stnun  the  law,  and,  as  Lwd  Eenjm  Midin 
Jmmngn  v.  Aundali,  "  tiiere  woald  be  an  end  of 
tliat  protection  whidi  the  law  affords  to  infana" 
Had  the  plaintiff  sold  the  mare^  or  driven  Ikt 
against  the  plaintiff  and  injured  him,  either  wouU 
have  been  a  distinct  tort,  not  involved  in  the  ou- 
tract.  The  question  is.  Was  this  an  abnas  of  At 
contract,  or  an  actionable  wrong  independent  <if 
and  beyond  any  contract  P 

Kelly,  C.B. — The  question  in  this  case  is,  not 
whether  npon  the  evidence  we  may  think  that  the 
contract  entered  into  between  the  plaintiff  and  ths 
defendant  has  been  broken  by  the  latter  bni, 
whether  or  not  it  appeara  that  something  iu  ^ 
nature  of  a  wrong  has  been  done  by  the  defendant, 
independently  of  and  beyond  the  contract,  for 
whion  an  acticm  on  the  case  will  lie.  Nov,  I  in 
of  opinion  that  the  plaintifTs  action  is  wd 
foanded.  There  is  no  donbt  that  the  deleodant 
broke  the  contracti  and  as  to  that  vaXaaej  isi 
defence ;  bnt  wher^  in  addition  to  thrt,  smiwtluiix 
has  been  done  beyond  the  contract  which  aoumnti 
to  a  tort,  then  infancy  ia  no  defence.  The  ques- 
tion has  recently  been  very  well  treated  by  JIfr. 
Pollock,  in  his  excellent  work,  "  Princijiles  of 
Contract,"  where,  at  pp.  52*3,  in  discussing  tbe 
liability  of  infancy  in  such  cases,  and  commenting 
on  the  authorities,  be  says  thut  "  the  mle.  that  an 
infant  C5innot  be  sued  for  a  wrong  when  tbe 
cause  of  action  is  in  substance  ex  contractu,  or  ii 
so  directly  connected  with  the  contract  that  the 
action  would  be  an  indirect  way  ofenforcingthecon- 
tract,  is  decidedly  laid  down  in  Jenninga  v.  Smdiifl 
where  it  was  sought  to  recover  damages  from 
an  inftmt  for  overridmg  a  hired  mare.  Bat 
if  an  infant's  wrongful  act,  though  concerned  wteh 
the  subject-matter  of  the  contract,  and  snoh  Uist 
bnt  for  the  contract  there  would  have  been  no 
opportunity  of  committing  it,  is,  neverthless,  in- 
dependent of  the  contract  in  the  sense  (tf  not 
being  an  act  of  the  kind  contemplated  by  it,  or 
being  an  act  expressly  forbidden  by  it,  then  tbe 
infant  is  liable.  Tbe  distinction  ia  established, 
and  well  marked  by  a  modem  case  in  the  Commoo 
Pleas  " ;  and  the  learned  anthor  then  refvs  to  the 
case,  which  has  been  cited  by  Mr.  Nasmytii, 
of  Gurnard  v.  HaggU  as  estaolishing  tbe  dis- 
tinction. In  that  case  the  horse  wjs  used  in  s 
manner  positively  forbidden  by  the  contract,  and 
it  was  held  to  be  a  trespass  and  an  independent 
tort,  for  which  the  infant  defendant  was  liatde; 
and  BO  in  the  present  case  the  over-driving  sad 
flogging,  and  all  that  was  done  by  the  drfenasat, 
by  whidi  the  plaintiff's  mare  waa  injured,  in> 
vUra  the  contract  altogetiur,  and  conatitatsd  a 
separate  and  independent  tort  on  his  part,  to  which 
his  defence  is  in  substance  the  old  plea  of  "  Not 
guilty,"  and  on  that  he  is  liable,  and  tbe  plea  of 
infancy  is  no  defw6e.  The  plaintiff's  yei£A 
therefore  must  not  be  disturbed,  and  thia  rtk 
must  be  discharsed. 

I  •HuDDLESTON,  B. — I  am  of  the  same  ojnmoa- 
Under  the  old  form  of  pleading  the  qnestioa 
would  have  been  whether  the  damags  arose  >n 
tort  or  in  contract.  An  action  on  the  case  would 
lie  under  the  old  system,  and  the  questioo  is 
whether  it  will  do  so  under  the  new,  when  baw 
matters  are  joined  together^    It  an.inftnt  M 
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toed  for  a  breach  of  contract,  bis  mtaacy  is  a 
good  defence  to  the  action,  bat  there  are  cases  in 
which  cimmiBtanoes  are  shown  amounting  to  a 
1a«spas8,  and  in  such  a  case  infancy  wonld  do  no 
defence.  Under  tho  n«w  Rystem  a  plaintiff  is  now 
permitted  to  state  the  facts  of  his  case  and  hia 
complaint  in  a  narrative  form,  and  tbe  ooart  mast 
look  at  tbe  whole  st^ment  to  see  whether  the  real 
and  sabstantiabcompluDt  of  the  case  is  in  contract 
or  in  tort.  IXow  here  the  plaintiff,  in  hia  state- 
ment of  ohdm  seta  forth  the  contract  between 
himself  and  the  detnidant  with  regard  to  the 
hiriDg  of  the  mare  and  dog-cart,  and  he  states  his 
groand  of  complaint  to  be  that  the  defendant 
violated  tbe  conditions  of  the  contract  hf  carrying, 
on  the  retam  journey,  four  persons  instead  of 
two,  and  also  by  driving  tbe  mare  a  greater  dis- 
tance, and  over  a  dtlTerent  road  than  tnat  agreed 

rby  the  conditions ;  and  he  also  goes  on  to 
_ ),  that,  **  instead  of  using  due  oare  and  dili- 

Ence  in  driving  the  mare  reasonably,  as  it  was 
I  datr  to  do,  the  defendant  drove  forioasly, 
ovelMaiy,  and  negligently,  and  beat,  and  other- 
visa  ill'treated  her,  and  that  the  mare  was  re- 
twroed  to  the  plaintiff  "badly  oat,  braised,  and 
injDred  in  TariooB  places,  and  suffering  greatly 
Cram  fatigue  and  exhaustion  owing  to  her  baring 
bscn  ovenrivsn,  and  wm  odienrise  iniored,  both 
oxtemally  and  intemaUy,"  and  that  the  injuries 
to  the  mare  **  by  reason  of  the  negligenoe,  munser, 
■nd  improper  oondaet  of  the  defendant  on  the 
occasion  were  so  great  that  the  plaintiff  was 
obliged  to  have  tbe  mare  destroyed.  The  plain- 
tiff here  plainly  and  clearly  alleges  bis  ground  of 
complaint  against  the  defendant  and  his  claim  for 
d&mages  to  be  the  "  n^igence,  misuser,  and  im- 
poper  conduct  of  the  defendant,"  in  other  words, 
nis  claim  for  damages  is  for  a  tort,  to  whioh  infancy 
is  no  defence.  The  plaintiff  consequently  is 
Sntitled  to  retain  his  verdict,  and  the  defendant's 
rale  must  be  discharged.         Btde  ditcKarged. 

Solicitor  for  the  plaintiff,  S.  Tyrrell,  agent  for 
S.  and  A.  Tennant,  Hanley. 

Sectors  for  tbe  defendant,  Xstoit  and  tiotu, 
igoitB  fbr  Barday  and  Hmutoek,  Haodesfield 


Wednetday,  Nvo.  15. 
(Before  Cleasby,  B.) 
BirUiOCK  V.  DuiiLAP.(a) 
Dtiinjie  and  trover—Property  found  on  a  pereon 
tKgpeeted  of  having  $toUn  it — Trial  and  etequUtal 
of  tmpected  party — Property  detained  by  co»- 
$tdble~— Application  hij  constable  to  magtstrate 
for  order,  under  2  ^  3  Vict,  c  71,  e.  29,  aa  to  dis- 
posal of  property—'Aijoumment  by  magistrate  to 
a  day  not  y>it  expired — Action  hy  aeqaitted  party 
against  amstabU — Demurrer. 

The  plaintiff  being  found  hy  a  police  constahle 
wearing  a  diamond  pin  ana  diamond  ring,  was 
taken  info  cusiody  and  cluirged  by  him  with  steal- 
ing them,  and  being eommiitedby  apolieema^trata 
for  trial  on  such  charge,  was  afterwards  mdicted 
and  tried  thereon  and  acquitted.  Tlie  de- 
fendant,  a  superintendent  of  police  into  wJu>se 
^ssession  the  pin  and  ring  had  lawfully  come 
%n  the  course  of  the  proceedings,  did  not  deliver 
them  up  to  the  plaintiff  upon  the  latter's  acquiltai, 

(a)  Keptvted    Hsmst  Iisisb,  Saq.,  Bmlstmtt-Lftir. 
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hut,  hffore  action  and  wHJiin  a  reasonable 
time  after  such  acquittal,  applied  to  a  magistrate 
for  an  order  under  sect.  29  of  the2  ^  S  Vict.  e. 
71,  "for  the  delivery  of  the  snid  goods  to  the  party 
who  slmidd  appear  to  t}ie  migistrate  to  be  the 
rightful  owner  thereof,  or  such  other  order  as  to 
this  m^istrate  should  seem  meet"  Themaaistrate 
entertavted  the  application,  and,  after  hearing 
evidence  in  support  of  it,  artd  the  eoidenee  of  the 
plaintiff  in  support  of  his  claim  to  the  goods,  ad- 
journed the  Jiearing  to  a  day  whiek  hM  wt  ais- 
pired,  and  no  order  has  yet  Men  made. 

In  an  aetion  by  the  plaintiff  against  the  d^ndant 
for  the  detention  and  oonioersion  of  the  said  pin 
and  ring,  in  ansioer  ta  which  the  d^fendknt 
rioted  the  facts  as  above  set  forth,  and  alleged  thai 
he  deUUnad  tits  oootb  as  a  eonetatiU  in  the  pet- 
formaMee  of  hie  duUy,  it  viae 

Hdd  by  the  Exehejuer  Division  {Cleatbu,  B.). 
ovemAinff  ademwrrer  to  the  skUemetU  ofaefmce, 
that  the  aetion  was  not  maintainable,  and  that 
the  defendant  having  within  a  reasontUile  Hme 
applied  to  the  magtstrate  for  an  order  under 
secl^Q  of  the  statiUe,  and  done  all  that  tlie  Act 
of  Parliament  called  upon  him  to  do  to  render 
up  possession  of  tJte  goods  in  question,  and  the 
matter  being  stUl  in  the  hands  of  the  magistrate, 
the  defendant  wis  not  responsible  because  Jie  was 
not  o&Is  before  action  to  relieve  himsey  of  the 
possession  of  the  goods. 

Tbx  statement  of  claim  in  this  case  was  as 

follows : 

The  plaintiff  is  a  dealer  in  jewellery,  in  Charoh- 
street,  Soho,  and  the  defendant  is  a  saperin- 
tendent  of  the  metropolitan  police. 

1.  Tbe  plaintiff,  in  the  month  of  Oct.  1875,  was 
in  possession,  as  his  own  property,  of  a  certain 
dKimond  pin,  whioh  he  was  tiien  wearing  in  his 
oravat  scarf,  as  well  as  of  a  oerbun  dianuHid 
ring,  which  was  friso  in  his  posseBsion  as  his  own 
property. 

2.  One  Charles  Botcher,  a  metn^Ktan  deteo- 
txve  police  constable,  on  seeing  the  plaintiff  and 
observing  the  s^d  diamond  pin  being  so  worn  by 
him  as  aforesaid,  charged  hmi  with  stealing  we 
same,  as  well  as  the  diamond  ring,  and  took  him 

-into  custody  upon  such  charge,  and  then  took 
from  him  both  toe  said  pin  and  the  ring. 

3.  4.  The  plaintiff  was,  thereupon,  sobsequently 
taken  befture  Hr.  Newton,  a  metropolitan  police 
magistrate,  who,  after  Tsrions  repeated  remands, 
committed  him  for  trial  on  snob  charge,  upon 
which  he  was  subsequently  indicted  and  tried,  wid 
eoqaitted. 

5.  The  said  Charles  Batcher  delivered  the  said 
pin  and  ring  to  the  defendant,  as  his  superior 
offioer. 

6.  The  defendant  detains  from  the  plaintiff  the 
nse  and  pnssearion  of  the  plaintiff's  goods  and 
property,  that  is  to  sav,  the  diamond  pin  and  ring, 
and  has  also  converted  to  his  own  nse  and  wrong- 
folly  deprived  the  plaintiff  of  the  nse  and  posses- 
sion  of  bis  said  goods  and  property. 

The  plaintiff  claims  a  return  of  tbe  said  goods  or 
their  value,  and  201.  fbr  their  detention,  and  in 
respect  of  tbe  conversion  the  said  goods,  tbe 
plaintiff  claims  1001. 

Tbe  statement  oE  defence : — 

1.  That  the  said  goods  and  property  were  not 
tbe  plaintiff's,  as  alleged. 

2.  As  to  the  alleged  conversion  of  the  said  goods 
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and  property,  the  defendant  denies  the  statement 
in  paniKraph  6  oE  the  plaiotifE'a  statement  of 
claim. 

3.  As  to  the  alleged  detention  of  the  said  goods 
and  property,  and  depriving  the  plaintiff  of  the 
use  and  possession  thereof,  the  defendant  says  that, 
after  the  plaintiff  had  been  charged  with  stealing 
the  said  goods  and  property,  and  had  been  tried 
and  acquitted  (as  alleged),  the  said  goods  and 

J>roperty  were  in  the  lawful  possession  of  the  de- 
bndant,  as  and  being  a  constable,  within  the 
meaning  of  the  2  &  3  Vict.  c.  71,  s.  29;  and 
the  defendant,  as  suoh  constable,  being  ignorant 
as  to  who  was  the  rightful  owner  thereof,  before 
the  commencement  of  this  snit,  and  within  a 
reasonable  time  after  be  became  possessed  thereof, 
dnij  made  an  application  to  a  magistrate  then 
having  jnrisdiction  in  that  behalf,  nnderthe  said 
section  of  the  said  statute,  to  make  an  order  for 
the  delivery  of  the  sud  goods  to  the  party  who 
shoald  appear  to  be  the  rightful  owner  thereof,  or 
snch  other  order  as  to  such  magistrate  should 
seem  meet. 

4.  That  the  sfud  magistrate  entertained  the  said 
afiplication,  and  heard  evidence  in  snpport  thereof, 
and  the  plaintiff  appeared  before  the  said  magis- 
trate in  the  matter  of  the  said  application,  and 
gave  evidence  in  support  of  bis  claim  to  the  said 
goods  and  property. 

5.  That  thesaid  ma^trate  afterwards  adjonmed 
the  hearing  of  the  said  application  to  a  day  which 
has  not  yet  expired. 

6.  That  the  said  application  is  still  pending 
before  the  said  magistrate,  and  no  order  has  yet 
been  made  therein  oy  the  B«d  magistrate,  xradefr 
the  said  section  of  the  said  statute. 

7.  That  the  defendant,  as  snch  constable  as 
aroresaid,  and  in  the  performance  of  hia  da^  m 
that  b^lf,  and  not  otherwise,  detained,  and  still 
detains,  the  said  goods  and  jiroperty,  and  the  poa- 
session  tiiereof  from  the  plaintiff,  nntil  an  order 
has  been  made  under  the  said  section  of  ^e  said 
atatnt^  as  he  lawfully  might  for  the  canse  afore- 
said. 

Demurrer  to  the  3rd,  4th,  5th,  6t>i,  and  7th 
paragraphs  of  the  statement  of  defence  as  bad  in 
law,  on  the  ground  that  the  matter^  therein  con- 
tained do  not  disclose  any  legal  defence. 

Sect.  29  of  the  2  &  3  Vict.  o.  71,  referred  to  in 
the  above  statement  of  defence,  enacts  "  That  if 
any  goods  cr  money  charged  to  be  stolen  or  frandn- 
,  lently  obtained,  shall  be  in  the  cnstody  of  any 
constable,  by  virtue  of  any  warrant  of  a  justice, 
or  in  prosecution  of  any  oearge  of  fblony  or  mis- 
demeanour in  regard  to  the  obtaining  thereof,  and 
the  person  charged  with  stealing  or  obtaining 
possessicm  as  aforesaid,  shall  not  be  found,  or  shall 
bave  been  summarily  convicted  or  discharged,  or 
sball  have  been  tried  and  acquitted,  or  if  snch 
person  shall  have  been  tried  and  found  guilty, 
out  the  property  so  in  custody  shall  not  have  been 
included  in  any  snch  indictment  npon  which  be 
shall  have  been  fonnd  guilty,  it  shall  be  lawful 
for  any  magistrate  to  make  an  onier  for  tbe 
delivery  of  such  goods  or  money  to  the  party 
who  shall  appear  to  be  tbe  rightful  owner  thereof, 
or,  in  case  the  owner  cannot  be  ascertained,  then 
to  make  snch  order  with  respect  to  such  goods  or 
money  as  to  such  magistrate  shall  seem  meet. 
Froviaed  always,  that  no  such  order  shall  bn  any 
bar  to  the  right  of  aoy  person  or  persons  to  sue 
the  party  to  whom  such  goods  or  money  bball  be 
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delivered,  and  to  recover  such  sooda  ormoiief 
f)rom  him  by  action  at  law,  so  tbat  -sndi  aotiim 
shall  be  commenced  within  six  calendar  nuntb 
next  after  snch  order  shall  be  made." 

The  plaintiff's  points  for  argument. — Pint, 
that  the  paragraphs  demurred  to  diseloee  BO 
facts  which  in  law  disentitle  the  plaintiff  to  msio- 
tain  and  continne  this  action;  secondly,  that  ^ 
plaintiff  being  no  party  to  the  said  prooeedings 
before  the  magistrate,  the  said  statote  does  not 
take  away  his  ri^ht  to  maintain  and  continne  an 
action  in  a  court  of  law ;  thirdly,  that  the  statste 
referred  to,  although  enabling  a  magistrate  \xaier 
certain  circumstances  to  make  an  order  as  totlifr 
property,  does  not  interefere  with  the  liabilit;ro'^ 
the  constable ;  fourthly,  that  even  if  an  order 
a  magistrate  within  the  meaning  <^  the  mA 
statute  would  prevent  aa  action  oting  brao^ 
against  the  constable,  yet  nothing  leaa  than  so 
inder  (and  not  the  pending  of  t&  prooee^gs) 
would  have  tbat  effeofe ;  ftfthly,  that  the  statnle 
could  only  have  reference  to  a  case  in  which  tinb 
application  to  tbe  magistrate  was  made  before 
action  commenced;  sixthly,  that  the  facta  dii- 
closed  in  the  statement  of  defence  admit  that  tbe 
adjournment  has  taken  place  for  tbe  purpose  of 
the  continuance  of  the  action,  and  therefore  the 
magistrate  in  his  discretitm  must  be  takaa  to  faaie 
declined  to  adjudicate  iriiile  the  aaid  aetioB  is 
pending. 

The  defendant's  points :  First,  the  defeccbat, 
on  tbe  argument  of  the  demurrer,  will  cuntmd 
(amongst  other  things)  that  the  statements  in  tbe 
paragraphs  demurred  to,  show  tbat  the  gaok 
were  in  the  lawful  possesaion  of  the  defendant  m 
a  constable,  and  that  such  lawful  possessioa  was 
not  determined  at  or  before  the  commenoamentof 
the  action ;  secondly,  tht^  if  th«  magistrate  wen 
now  to  order  the  goods  to  be  given  up  to  anather 
person  than  the  plaintiff,  the  defendant  would  be 
obliged  to  comply  with  such  order  ;  tfairdl][,  that 
the  plaintiff,  by  submitting  to  the  jnriscUctiott  ti 
^e  magistrate,  and  giving  evidence  in  support  of 
his  claim,  authoriBed  the  detention  of  the  goods 
by  the  defendant  as  snch  constable  as  oforesud. 
until  the  ownership  was  determined ;  fooTtUy, 
tbat  it  appears  from  tbe  statement  of  defmce  that 
the  defendaot  only  performed  his  doty  as  a  con- 
stable, and  is  not  liable  to  be  sued  for  the  deten- 
tion of  the  goods  from  tbe  plaintiff. 

Talfourd  Salter,  Q.C.  (with  whom  was  L-  (Si/*), 
for  the  plaintiff,  supported  the  demurrer,  sad  snb- 
mitted  that  even  if  an  order  had  bean  madel^tbe 
magistrate  under  the  29th  section  of  tbe  statute 
fac  the  deltverfr  of  these  articles,  or  thst  (It^ 
should  remain  m  the  custody  oi  the  constable,  n 
would  have  been  no  answer  to  the  present  sdioB, 
nor  have  afforded  any  protection  against  a  penoa 
claiming  the  goods  firom  tbe  person  having  ptMW- 
sion  of  them.  The  decision  of  the  magBtrateaito 
the  ownership  under  sect.  29  could  in  no  way  affect 
the  plaintiff's  title  or  his  right  to  bring  that 
action,  nor  could  the  proceeding  under  that  sec- 
tion determine  the  right  of  property.  The  oligect 
and  intention  of  the  statute  was  to  relieve  and 
protect  persons  in  the  position  of  police  oSoers 
encumbered  with  the  cnstody  of  property  noder 
such  circumstanoes  by  providing  a  pisoe  of 
deposit  for  the  property,  bat  not  thereby  in  uj 
way  to  affect  the  title  to  it.  Tbe  question  is  no* 
wfaietber  a  reasonable  time  elapsed  before  tbe 
application  to  the  magistrate,  bat  whetho-  ■ 
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iMnmilile  time  had  elupaed  before  the  comznence- 
msnt  of  the  ootion.  Ail  that  the  defendant  could 
mnta  reasonable  time  for  was  to  find  ont  the 
title  and  obtain  the  magistrate's  order,  bnt  that 
did  not  afiect  the  plaintiff's  ri^ht.  It  is  possible 
that  the  magistrate  delays  making  any  order  nnbil 
this  action  has  been  decided,  and  should  the  oonrt 
BOir  giro  judgment  against  the  plaintiff  a  dead- 
lock may  occur,  and  the  constable  be  placed  in 
peril  from  which  the  statute  vas  intended  to  pro- 
tect bim.  The  plaintiff's  action  and  the  proceed- 
ings before  the  magistrate  are  for  two  different 
purposes,  the  former  is  to  try  the  right  of  pro- 
perty, tbe  other  is  to  ascertain  and  define  a 
place  of  deposit  for  it.   He  cited  and  referred  to 

PiUott  V.  WiVntuon,  8  L.  T.  Bap.  N.  S.  9S1 ;  8  H.  A 
C.  347  ;  34  L.  J.  28,  Ex ;  and 

Dover  v.  Child,  34  L.  T.  Bep.  K.  S.  737 ;  L.  Sep.  1 
Es.  J>iv.  172 ;  45  L.  J.  462,  Q.  B.,  C.  P..  and  Ex. 
The  Solidtor-GenerdL  (Sir  H.  S.  Giffard,  Q.C.), 
with  bim  were  F.  M.  White  and  Painet  for  the  de- 
fendant contra. — It  is  not  disputed  by  the  other 
aide  that  the  defendant  is  a  police  constable,  and 
tbat  the  plaintiff  had  been  charged  and  indicted 
for  stealing  the  goods  in  question  which  are 
therefore  Nearly  wichin  sect.  29.  That  section 
assamea  such  goods  to  be  in  cuatodia  legia- 
and  the  constable  is  not  to  be  disturbed  or  vexed 
in  his  possession  by  an  action  like  the  present. 
He  was  bonnd  to  take  possession  of  the  gocds  and 
not  to  allow  them  to  m  put  under  the  control  or 
in  the  poasession  of  tbe  aociuad,  nor  to  part  with 
tiiem  ezerpfe  under  the  order  of  the  ziweistrate. 
Tbe  fact  tnat  tbe  plaintiff  was  acquitted  at  his 
trial  for  stealing  the  goods  makes  no  difference.  The 
section  does  not  direct  the  goods  to  be  delirered 
to  Qie  acquitted  party,  but  expressly  enables  the 
niagistrate  to  exerciso  his  discr'^tion  with  respect 
to  an  order  for  their  disposition  notwitbstandiDg 
such  acquittal.  The  order  of  the  magistrate  is 
only  an  adjudication  on  the  right  to  present 

C session ;  it  cannot  affect  the  ultimate  right  or 
1  the  title  to  the  goods,  or  estop  the  pWitiff 
from  asserting  his  right  to  them  hereafter ;  but, 
until  an  order  is  made,  the  constable's  possession 
is  lawful.  Tbe  matter  is  still  tub  jvdice,  and 
should  the  plaintiff  succeed  in  this  action  the  de- 
Andant  would  be  thereby  prerented  from,  obeying 
B  order  the  magistrate  to  deliver  the  goods  to 
mne  t^er  person  than  the  plaintiff.  The  plaintiff 
Bmit  alunr  both  a  r^ht  to  the  present  possession 
and  an  altimate  right  to  the  properly,  and  tiiat  he 
has  not  done.   He  rated 

YoMghan  T.  Wait,  6  •U.  &  W.  402 ;  9  L.  J.  K-S. 
872,  Ex. 

TeHfowri  Baiier,  Q.C.  in  reply  submitted  that 
the  lueping  of  the  goods  l^  the  constable  after 
tiie  pkintiff^s  acquittal  was  totally  unlawful.  A 
reasonable  time  was  of  course  allowed  to  a  con- 
stable under  such  circumstances  to  ascertain  the 
fluitfl,  but  he  was  bonnd  to  exercise  his  judgment 
upon  Uiem  in  a  reasonable  time,  and  nob  to  with- 
hold property  from  the  owners  of  it. 

CoASBT,  B. — It  appears  to  me  that  the  state- 
ment of  defence  in  this  oase  is  a  good  defence  to 
the  action,  and  that,  therefore,  the  defendant  is 
entitled  to  the  judgment  of  tbe  court  upon  this 
demitrrer.  The  case  turns  entirely  npon  the  20th 
section  of  tbe  Act  of  Parliament  tluit  has  been 
rBferred  to.  viz..  the  2  &  3  Tiot.  c.  71.  Now,  what 
was  the  oUeot  of  that  seotioaP  It  was  to  prateofe 
a  penon  who  ia  placed  by  Tirtue  ol  his  offioe  in 


[Ex.  Dir. 


poBseasion  of  the  property  of  some  other  person, 
to  which  he  hlmsuf  has  no  title.  That  is  always 
a  dangerous  position  for  a  person  to  be  in,  beoanae 
although  he  may  take  time  to  make  np  his  mind 
what  to  do,  he  is  eventually  bound  by  what  he 
does  do,  and  renders  himself  responsible  if  he  does 
not  deliver  the  property  to  tbe  right  person.  The 
object  of  this  section  obviously  was  to  protect  a 
constable  from  that  difficulty,  and  to  enable  bim  te 
go  to  the  magistrate  and  say,  "  Tell  me  what  I  am 
to  do  with  these  goods,  which  do  not  belong  to 
me ;  let  mo  know  who  is  the  person  to  whom  Tom 
todeliver  them."  The  Actsays  that  itsballbe  lawful 
for  the  magistrate  to  make  the  order;  and  the 
person  wlio  obeys  that  order  will  be  protected  in 
obeying  it,  witboat  any  reference  to  tbe  title  of 
tho  person  claiming  the  goods.  That  being  so 
under  the  circumstuieeR  of  Uils  case,  which  comes 
within  the  Aot  of  Farlifunea^  the  defendant 
applied  to  the  maRistn^  to  know  what  he  was  to 
do  with  these  goods.  The  application  was  not 
disposed  of  by  tuB  magistrate  at  the  time,  but  was 
adjourned  by  him  for  nirtherand  future  considera- 
tion. He  may  possibly  entertain  a  doubt  in  his 
own  mind  whether  the  plaintiff,  the  person  who  has 
been  tried  and  acquitted  on  the  charge  of  stealing 
the  goods,  is  or  not  the  person  to  whom  he  ought 
to  order  them  to  be  delivered.  It  is  hardly  con- 
tended that  had  an  order  been  made  at  once  the 
plaintiff  could  have  maintained  this  action.  Indeed, 
it  seems  to  be  almost  admitted  that  under  that  state 
of  things  it  would  be  impossible  for  bim  to  do  so. 
That  being  so,  and  the  matter  being  in  the 
hands  of  the  magistrate,  what  difference  can  it 
possibly  make  that  he  takes  some  time  in  order  to 
enable  oim  to  make  up  his  mind  what  his  decision 
ought  to  be  befbre  he  fprm  it?  Is  it  possilde,  in 
construing  a  danse  of  an  Act  of  Parliament  which 
is  made  for  the  protection  of  an  offloer,  to  hold 
that  tbe  of&oer  becomes  responsible  for  the  way 
in  which  the  magistrate,  the  judge  to  whom  by 
law  the  offic5er  is  to  apply,  deals  with  the  case, 
the  matter  beiu^  within  the  magistrate's  jurisdio 
tion  ?  The  magistrate  may  say,  "  I  cannot  dispose 
of  this  case  now,  it  requires  further  consideranon, 
and  I  desire  to  have  the  proper  persons  to  attend 
me  upon  it  again."  I  do  not  suppose  otherwise 
than  thai!  a  judge  or  magistrate  in  dealing  with  a 
oase  is  influenced  by  proper  mofcivts,  and  that  he 
will  deal  with  tho  case  properly,  so  long  as  it  is 
pending  before  him.  That  being  so,  it  appears  to 
me  that  the  defendant  here  has  done  all  that  the 
Aot  of  Parliament  calls  upon  him  to  do  to  render 
up  possession  of  the  goods  ionmesbion,  and  %hat 
therefore  ho  oannot  be  responsible  to  the  plaintiff, 
because  he  was  not  able,  before  the  oommenoement 
of  this  Act,  to  relieve  himself  of  the  pnnnnniiion 
of  them.  I  think,  therefore,  that  the  judgment  of 
the  ooort  must  be  for  the  defimdaut  mth  oosts. 

Jvdgmmt  for  (he  defimdant,  memilmg  As 

Solicitors  for  the  plaintiff,  J.  0.  FUKer  and  Oo.  ■ 
Boliciters  for  the  defendant,  EUia  and  ElUs. 
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Baturday  Aug.  5. 
BoBEBTSOK  V.  The  Midland  Gb£ax  Wesisrh 

CoMPAKY  OF  IllELASD.(a) 

Pared  T^Uf— Stamped  and  unstamped  parcels — 
Undue  preference — Injunction — Coete. 

The  M.  G.  W.  B.  Co.  adopted  two  eeaXes  of  charge$ 
for  carriage  of  parcels  hj  their  .line.  One  of  the 
Bcales  varied  in  amount  according  to  the  weight 

-  of  the  parcel  can-ied  and  according  to  the  dis- 
tance; the  other  scale,  though  it  varied  aecor- 

■  ding  to  the  weight,  made  no  reference  to  the  die- 
tance.  The  parcels  to  be  carried  by  latter  scale 
were  not  to  exceed  particular  dimensions  and  a 
certain  value.  They  were  required  to  he  prepaid 
hy  having  adhenve  sfampt  affixed  to  them. 

The  parcels  were  carried  from  the  receiving  offices 
of  the  company  at  Dublin  to  the  iermimie,thm  by 
the  Messrs.  W.,  the  wnpany't  agentst  who  aire 
paid  in  common  with  aU  the  other  carriers 
.employed  in  Dublin  by  the  company.  Id.  per  par- 
cel for  cartage  of  stamped  parcd^.  Thds  arrange- 
ment was  due  to  an  agreement  by  which  Messrs. 
W.  nndertoole  to  carry  all  stamped  parcels  gra- 
tuitoualy  in  consideration  of  receiving  Id.  for 
every  uTutamped  parcel;  for  other  towns  stamped 
parcels  were  charged  2d.  for  collection  or 
delivery. 

Seld,  that  under  the  circumstance  ihe  company 
were  not  guilty  of  widue  preference,  aUhough  the 
applicant  had  ike  same  iroubU  in  eotiecOng  or 
delivering  parcels  lahetker  they  were  etamped  or 
unstamped. 

Tbi  applicant  in  this  case  carrfed  on  basin  ess  as 
a  general  carrier  and  railway  carrier  (under  the 
name  of  Mesnrs.  Fishbonme  and  Companj),  in  the 
City  of  Dublin.  The  application  was  for  an  order 
enjoining  tho  defendants,  firstly,  to  diBtingoisli, 
in  the  books  kept  at  the  terminal  station,  ont 
of  the  general  parcel  rate,  between  the  amount 
chained  for  the  conveyance  of  parcels  oyer  their 
lines  railway,  and  that  chai^d  for  the  collection 
and  deiivery  of  such  parcels  in  Dublin ;  secondly, 
to  allow  the  ^iplioant  an  adequate  som  for  his 
Bsrvioes,  which  sum  should  not  be  less  than  the 
sum  shown  by  tho  oompaxiy's  books  as  attri- 
bntable  to  the  same  serrices  when  perfcmned  1^ 
themselves,  or  by  carriers  other  than  the  appli* 
oants;  and  thirdly,  to  desist  from  giving  any 
undue  proference  either  to  themselves,  or  to  the 
aaniera  to  the  detriment  d  the  applicant. 

A  somewhat  similar  application  was  mode  by 
the  applicant  against  the  same  defendants  in  July 
of  last  year,  when  a  charge  of  nndue  preference 
was  made  t^inst  the  company  in  regard  of  their 
agents,  Messrs.  "Wallis  and  Company.  That  appli- 
Mtion  was  snccesEfol,  and,  according  to  an  order, 
then  made  by  the  court,  the  defendants  have  since 
that  time  made  both  to  the  applicant  and  to 
'Wallis  and  Company  the  same  allowance — namely, 
Id.  on  all  unstamped  parcels,  and  nothing  on 
stamped  {urcels.  Since  the  first  day  of  this  jear, 
however,  the  defendants  have  opened  a  railway 
parcels  office  of  their  own  in  Dublin,  in  St. 
Andrew*8-Iane»  and,  a  short  while  previoDBly, 
isBoed  a  printed  notice  acquunting  the  carriers 
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and  the  public  fgenerally  of  their  intention,  and 
also  of  the  rates  at  which  all  parcels,  both  stamped 
and  unstamped,  would  be  cirried,  and  that  the 
rate  for  the  former  included  delivery  to  the  Brond* 
stone  Terminus.  Frequent  application  hua  been 
made  since  the  time  of  the  order  by  Fisbboume 
and  Company  to  the  defendants  for  an  adeqaato 
remuneration  for  their  services  in  connection 
with  stamped  parcels — the  difference  between 
stamped  and  unstamped  parcels  being  in  point  of 
fact  the  materi^point  at  issue  between  the  parties, 
a  difference  w!^h,  ac-cording  to  the  applicant's 
counsel,  ought  not  to  exist— and  also  for  soms 
knowledge  at  the  apportionment  of  the  general  tate 
charged  by  them  betweei  the  charge  for  convey- 
ance over  the  rulway  and  for  cartage  and  collee* 
tion.  Both  these  applications  have,  nowever,  been 
persistently  refused,  and  the  applicant's  contention 
IS  that  unless  he  be  paid  more  adequately  than  be 
at  present  is,  and  unless  the  preference  whidi 
he  alleys  the  defendants  show  to  themselres 
as  earners  over  him  be  disallowed,  he  will  be 
altogether  driven  from  his  business.  ThedefiBD- 
danCs  admit  most  of  the  allegations  contained  in 
the  application,  but  deny  that  they  exhibit  any 
preference  to  themselves,  or  to  anybody  else,  over 
the  applicant.  They  also  maintain  that  they  do 
adequately  remunerate  the  applica&t  for  the  ser- 
vices penormed — that  ia,  on  the  same  scale  la 
since  tne  order  they  have  remunerated  Mr.  Wallia. 
They  are  willingto  distinguish,  as  required,  between 
the  amount  charged  for  railway  carriage  and  that 
charged  for  the  carriers*  wwlc,  shoold  the  cooit 
enjom  that  they  should  do  so ;  bat  in  the  natter 
of  stamped  pucelB  they  cotdd  not  weU  do  so, 
inaamnch  aa  no  allowance  ia  made  for  cartage  ud 
deliveiT  of  aooh  parcels. 

H.  Q.  Sa/mders  and  Jftzmamora  for  the  ^^lU* 
cant. 

Rodwell,  Q.C.  and  Kays  for  the  defendants. 

The  following  judgment  was  delivered  by  the 
CBiEr  CoMMissioKEE.  —  Tbo  Midland  Great 
Western  Railway  Company  who  are  the  defen- 
dants in  this  case,  have  two  scales  of  charges  for 
the  carriB|;e  of  parcels  by  their  line.  One  of  these 
scales  vanes  in  amount  according  to  the  weight  of 
the  parcel  carried,  and  according  to  the  distance 
for  which  it  is  carried ;  and  the  other  scale  varies 
also  according  to  weight,  but  is  irrespeotire  09 
distance.  This  latter  B(»le  is  much  lower  in  amoant 
than  the  first,  but  it  can  be  nsed  onlf  under  parti- 
cular (uroamstances  and  under  pwtionlar  drcam- 
stances  and  nnder  narticolar  conditions.  The 
parcels  to  be  carried  by  this  scale  must  not  exceed 
particular  dimensions,  nor  be  more  than  a  certain 
valde,  and  ther  must  be  prepaid  by  having  adhe- 
sive stamps  affixed  to  them.  Both  these  parcel 
rates  are  stated  in  the  company's  printed  nwceto 
indode  delivery  at  the  Broadstone  Terminus.  B 
appears  that  since  the  commencement  of  this  resr 
the  railway  company  have  opened  an  (^ce  of  their 
own  in  Dublin,  where  they  receive  parcels,  and 
from  which  the  parcels  are  carried  to  their 
terminuR  in  Dublin.  The  parcelB  are  cfurried  by 
their  agents,  Messrs.  WalUa,  who  have  Bimilar 
receiving  offices  of  their  own;  and  wh^ber  the 
paroels  are  carried  by  Messrs.  Wallis  from  their 
own  or  from  the  company's  offices,  the  rate  (disiged 
to  the  public  covers  Uie  omt  <A  oollectioii  between 
the  receiTing  hoasee  and  the  railway  tflmuans. 
Bat  here  a  distinction  is  made  by  the  oompiny 
between  stamped  and  onstunped  pitrc^i  iwtbe 
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btter  th«7  pay  to  Ibsm.  WaXliB  for  CKrtage  Id. 
per  Mroel;  for  the  former  tbey  pay  them  nothing 
at  all;  and  they  make  the  aame  allowance  to  aU 
«tber  oarriers  and  prirate  persons.   The  qneation 
ii,  wbetber  the  railway  company  arc  justified  in 
drawing  this  distinotioa  between  the  stamped  and 
mataniied  paroela.    At  firat  sight  it  is  not  olear 
why,  if  it  is  reesraiable  to  make  a  rebate  or  an 
allowsnoe  of  Id.  on  every  nnstamped  parcel  that 
id  carried  to  their  railway  terminos,  they  sboold 
not  do  the  same  with  regard  to  parcels  that  are 
stamped.   It  seems  that  these  latter,  when  col- 
lected or  delivered  in  other  towns  than  Dahlin, 
are,  according  to  the  company's  notice,  charged 
an  extra  nam  of  2d.  for  collection  or  delirery, 
and  Mr.  Bobertson  says  that  it  makes  no 
diSferenoe  to  him  as  far  as  the  trouble  and 
expense  caused  to  him  are  concerned,  whether  the 
sarcela  we  atamped  m  onstuuped.    There  is, 
BOweTer,  this  dmerenoe  between  the  two,  &uA 
while  the  latter  may  be  of  any  weight  np  to  lowt.. 
I    and  yet  go  at  the  unstamped  parcels  rate,  the 
ionner  gat  the  benefit  of  the  reduced  or  stamped 
I    paroela  rate  only  np  to  211b.   There  is  that  differ- 
I    «Dce  as  iar  ae  the  trouble  an<t  expense  to  the 
carrier  is  oonoemed,  between  the  two  sets  of 
(Nonels.   The  explanation  which  the  company  give 
u  this— they  say  that  the  stamped  parcels  rate 
iDcIudes  nothing  for  collection  in  Dublin,  and  Uiat 
they  pay  also  nothing  to  their  carting  agent  for 
earring  snoh  parcels  between  their  and  his  re- 
«einog  offices  and  their  railway  terminus.  But 
ihej  can  make  this  arrangement  with  Wallis, 
I    because,  in  oonsideralion  <A  their  paying  him  Id, 
for  every  unstamped  pucel,  he  will  cany  atamfibd 
parcels  gratis :  uid  the  f^airman  of  the  company 
and  Mr.  Wallis  have  botii  given  evidence  to  the 
effect  tint  neither  directly  nor  indireotW,  does  the 
latter  receive  anythmg  nune  than  tnia  penny. 
We  oonld  hardly  go'ao  &r  aa  to  say  that  an  ex- 
planation ol  that  sort  ooold  not,  under  certain 
areomstaooeat  cause  a  prcgodice,  and,  perhaps,  an 
aadue  preference  in  the  case  of  other  persons, 
heoaase  in  the  caae  of  stamped  parcels  they  pro- 
bably would  be  nndnly  prejndiced  by  an  arrange- 
nsnt  oT  this  sort,  but  this  is  an  improbable 
•nnxMition.   Upon  the  whole,  we  think  that  the 
<xpknatinn  of  the  company  is  not  an  unreasonable 
eae,  and  tfaat  it  is  not  so  is  shown  by  this,  that 
l»ve  given,  by  tbis  arrangement,  no  undue 
iteiBrence  either  to  themselves  or  to  the  nerson 
wj  empl<7  as  thdr  cartin£|  agmt,  and  we  must 
denind  to  ^rant  the  injunction.  With  regard  to 
4he  applioetion  made  nnder  sect  14  that  we  should 
Mquira  the  oompany  to  diatingni^  in  their  book 
ef  ratee  bow  much  of  this  rate  is  for  the  oon- 
vmnoe  of  parcels  on  the  line  and  how  much  for 
,  4lMr  expenses,  we  have  already  stated  that  there 
fa  nothing,  in  foot,  inclnded  in  the  rate  for  any- 
lUng  except  the  carriage  on  the  railway,  and 
[  'Wder  these  circumstances  we  do  not  think  it 
\  aeeessary  to  make  an  oi-der  to  that  effect.   As  the 
r  ftint  raised  was  one  not  without  difllcalty,  we  do 
t  Met  feel  inclined  to  give  costs. 
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HotuEt  of  %am. 

Nov.  21  and  Dee.  I,  1876. 

(Before  the  Lord  Ghanceuor  (Cairns),  Lords 

Fenzakce,  Buckborn,  and  Gohdok.) 
Badlex  and  anothek  v.  The  Loittoh  akd  Nobtu- 
WxsiEBjr  Bailwax  C0HPAHT.(a) 

cm  APPEAL  ntOU  THE  COUHT  07  BXCBBqUEa  CHAKBBR 
IN  EK6LAHD. 

Contrihutory  negligence — Evidence— MiadirecUon. 

The  a^^UanU  were  colliery  oumere,  and  htiA  a 
tiding  adjoinii^  the  respondenta'  line,  on  to  which 
the  re8p<mdent8  were  in  the  haMt  of  bringing  Hut 
appellanU'  empty  trucke  from  their  line,  which 
the  appeUanie  remooed  at  they  thought  fiL  The 
re»pon4entt  brought  tueh  truek$  at  any  Hme  vfUh- 
out  notice  to  (he  appeUante.  On  a  Saturday, 
after  toorhioig  ftows  at  th«  appeUanie'  coZ/tsry, 
they  brought  on  to  the  eidtng  a  truck  loaded  to 
eueh  a  Keight  that  U  would  not  pass  under  a 
bridge  whiat  eroaaed  the  tiding.  On  thefoUcnoing 
Monday,  before  daylight  and  bef-re  work  was 
reaumea,  they  puahed  on  to  the  aiding  other  trutka, 
which  puahed  the  loaded  truck  againat  the  bridge 
and  damaged  it.  In  an  aetionfor  the  damage  so 
done. 

Held  {a£irming  thejvdgment  of  the  court  below)  that 
tliere  waa  evidence  on  which  a  jury  might  find 
the  appeUanta  guUly  of  eontributory  negligence, 
but,  reverting  tJte  judgment  of  the  court  below,  tltat 
ihejx^e  liad  mtadirected  the  jury  in  not  telling 
them  that  if  the  reapondenta  eoiUd  have  avoided 
the  accident  bti  reasonable  care  and'diUgenee  they 
were  atiU  UaSUi  nothwUJutanding  the  negltgenee 
of  the  appeUanta. 
This  was  an  u>peal  npon  a  case  stated  nnder  oir- 
camstanoes  which  appear  folly  in  the  judgment. 
The  action  was  tried  before  Brett,  J.  at  the  Iiiver- 
pool  Summer  Assizes  1873.  when  the  jury  found 
a  verdict  for  the  defendants  (the  respondents).  A 
rule  for  a  new  trial  was  obtained  on  the  ground  of 
misdirection,  which  was  made  absolute  by  the 
Court  of  Exchequer  (Bramwell  emd  Amphlett,  BB.) 
as  reported  in  L.  Bep.  9  Ex.  71,  but  this  deciaion  waa 
reversed  by  the  Exchequer  Chamber  (Blackburn* 
Mellor,  Lash,  Brett,  Grove,  and  Archibald,  JJ., 
Denman,  J.  dissenting)  as  reported  in  L.  Bep.  10 
Ex.  100 ;  33  L.  T.  Bep.  N.S.  209. 

This  appeal  was  then  brooght  to  the  Hooae  of 
Lords. 

HertcJieU,  Cl-G.  and  Baylit,  Q.C..  appeared  for 
the  appellants. 

AtpUtaU,  Q.O.  and  MeConneU  for  the  respcm- 
dents.  ' 

Dec.  1.— Their  Lordsbipe  gave  judgment  as 
follows : 

Lord  Fehzakce. — My  Lords,  the  action  chafes 
the  defendants  with  negligence  in  so  managing 
the  shunting  of  some  empty  coal  waggona 
as  to  knock  down  a  bridge  and  some  staging 
and  colliery  beadgearing  which  stood  upon  it 
and  belonged  to  the  pl^ntiCFs.  The  first  question 
raised  by  the  present  appeal  is  whether  the 
Court  of  Exchequer  Chamber  was  right  in  holding 
that  there  was  any  evidenoe  proper  to  be  sub- 
mitted to  the  jury  tending  to  the  oonclusion  that 

(a}SapaiCal  tjC.II.  KALDia,  Isq.,  BuxMsrit-lAW. 
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the  plunti&  themselTes  had  been  gnilty  of  some 
negUgenee  in  the  matter,  and  that  such  negligence 
had  oontribated  to  produce  the  accident  aim  injury 
of  vhioh  they  oom plained.  The  pliuntiffs  were 
oollieiT  ownera  who  had  sidings  oat  trf  and  on  one 
of  the  aefendaats*  lines.  Over  timr  sidings  was  a 
bridge  belonging  to  the  plaintiffs  with  a  beadway 
of  eight  feet.  It  hod  been  the  course  of  bnsineas 
between  the  plaintiffs  and  the  defendants  for  tbe 
defendants  to  take  from  these  sidings  the  plain- 
tiffs* waggons  loaded  with  coala  and  deliver  or 
leave  them  at  their  destination,  also  to  collect  tbe 
plaintiffs'  waggons  when  empty  and  bring  them 
to  tbe  sidings,  and  there  leave  them.  When  tbe 
waggons  were  bu  left  on  the  sidings  tbe  plaintiffs 
dealt  with  tbem  .  as  they  thongbt  fit — that  is  to 
say,  they  took  tbem  to  the  pit  to  be  loaded  in  snob 
order  and  at  such  time  as  they  pleased,  or  took 
them  to  tbeirworkahop  if  theyneeded  repair.  On 
a  oertain  Saturday,  after  working  honrs,  when  the 
OMU  were  gone  and  the  plairtifls  coold  only  move 
them  M  they  might  on  a  Snnday  1^  jwme  special 
ungaawnent  of  workman,  the  ddenoanta  brought 
ana  Im  on  tme  (rf  the  plaintiffs*  sidings  some 
smpfcy  waggons  of  the  plaintiff,  among  wnioh  was 
avraf^mi  on  which  was  placed  a  broken  waggon 
beloneing  to  the  plaintiffs.  The  waggon  so 
loaded  was  too  high  to  pass  nnder  the  bridge 
over  tbe  fdaintiffs*  siding,  and  it  remained  on  the 
aiding  until  the  Sunday  night,  when  the  defendants 
brought  in  a  very  long  train  of  the  plaintiffs* 
empty  waggons  and  pushed  it  on  to  the  siding 
where  the  waggon  laden  with  the  disabled  waggon 
WEts  Standing.  The  train  came  in  contact  with  tbe 
waggon  in  question,  which  it  pushed  before  it 
antil  it  oame  in  contact  with  the  bridge,  which 
offered  an  (rfutruoticm  to  the  further  progress  of 
the  train.  The  defendonts'  engine  driver,  witfaont 
andnTonrins  to  aacertun  the  cause  of  the  ■top> 
page,  batdced  his  engine  and  then  gave  it  such 
mom^tnm  forward  as  caused  the  loaded  waj^n 
to  knock  the  bridge  down.  For  this  alleged  negli- 
gence the  aotiou  was  brought  It  is  needless  to 
say  th«t  there  was  evidence  of  negligence  on  the 
part  of  the  defendants  ;  but  the  learned  judge 
left  it  to  the  jury  to  say  whether,  and  the  jury 
did  say  that  there  was  contributory  negligenoe 
on  the  part  of  the  plaintiffs,  and  found  their 
Terdint  for  the  defendants  on  that  ground.  The 
plaintiffs  oootended,  first,  that  there  was  no  evi- 
dence of  contributory  negUgenee.  The  way  the 
defendMits  shaped  their  argument  was  this  — 
they  said  tbe  plaintiffs  knew,  or  ought  to  have 
known,  Uiat  the  loaded  waggon  had  been  brought 
and  left  at  the  place  where  it  waa  bo  left;  taffy 
knew  that  it  would  not  paaa  niuler  the  bridge ; 
they  knew  Uiat  the  defendanta  would,  or  miglu 
bring,  empty  waggons  on  the  Sunday,  and  to 
make  room  for  what  they  brought  would,  or 
might,  push  forward  whatever  they  found  on  the 
siding,  as  they  had  done  before  that,  and,  there* 
fore,  the  plaintiffs  ought  to  have  moved  the  loaded 
waggon  or  taken  ont  the  broken  oae,  or  have 
warned  the  defendanta  that  it  was  there-  The 
plaintiffs  said,  in  answer  to  this,  that,  assuming 
they  knew  tbe  vraggon  was  there  with  the  load, 
80  did  defendants ;  that  the  defendants  knew 
also  the  height  of  tbe  bridge,  and  that  the  waggon 
with  its  load  would  not  pass  under  it ;  that  the 
defendants  knew  that  working  hours  were  praoti- 
'  oally  over  when  they  brought  it,  and  that  practi- 
cally the  plaintiffs  could  not  move  or  unload  it 


[H.«rL 

until  the  Monday ;  and  ther  said  they  had  a  right 
to  suppose  that  tbe  deGBnoanta  woald  not  be  a» 
n^Iigent,  under  th^e  ciroamstanoes,  as  to 
this  loaded  waggon  at  the  Inid^  nnder  which  it 
could  not  pass,  and  would  knock  it  down  if  pnahsd 
agunst  it  with  sufficient  force;  that,  in  tiiitk, 
the  alleged  negligence  of  the  plaintiffs  was  not 
foreseeing  and  guarding  c^^nst  the  neg1ij;ei»e 
of  the  d«endant8 ;  that  even  if  they  themMlvce 
had  placed  the  loaded  waggon  there,  they  had  no 
right  to  anticipate  that  the  defendants  would  be 
so  negligent  as  to  put  any  waggon  on  the  sidioff 
without  seeing  what  was  there,  and  to  posh  wiifc 
such  force  as  they  did  when  they  found  an  obstmc- 
tion.  These  points  the  learned  jndge  at  the  bial 
properly  submitted  to  the  jary.  and  the  decinion 
of  the  Coort  of  Exchequer  Chamber  to  that  effect 
mast  be  nphe!d.  The  remainiug  ^ne»tion  is 
whether  the  learned  judge  pn^ierlr  directed  tha 
jury  in  point  of  law.  The  law  in  theae  cases  of 
negligence  is  perfectly  settled  and  ia  b^nd  dis- 
pute. The  first  proposition  is  a  general  one,  t» 
this  efltat — that  the  plaintiff  in  an  aetioB  far 
negligenoe  oannot  succeed  if  it  is  foand  by  the 
jory  that  he  baa  himself  been  guilty  of  laf 
negligence  or  want  of  ordinary  euv.  which  ooo- 
tributed  to  tbe  cause  of  the  aocidenL  But  there 
is  another  proposition  equally  well  established, 
and  it  is  a  qualification  upon  the  first — Bsmely, 
that  although  the  plaintiff  might  have  been  guil^ 
(kT  negligence,  and  although  ^t  negligence 
might,  in  fact,  have  contribated  to  the  aoi^lent, 
yet,  if  the  defendant  could,  in  the  result,  by  ibt 
exercise  of  ordinary  care  and  diligenoe,  have 
avoided  the  misohi^  which  happmed,  the  plaiBr 
tiff's  n^ligence  would  not  excuse  him.  TW 
pmMsition  of  law  was  demded  in  tfae  ease  <f 
DavtM  V.  iiann  (27  L.  J.  3S2,  O.  P.).  and  was 
supported  in  that  of  Tuff  r.  Warman  ( 10  M.  *  W. 
546),  and  other  cases,  and  has  been  anrtersiJly 
implied  in  oeiien  of  ^ia  character  without  qneetioa. 
The  learned  jndge  at  the  trial,  however,  told  Aa 
jury  that  if  there  was  any  oontribotoiy  pegHgaws 
on  tihe  part  of  the  plaintiffs  they  oonld  not  reaoeer, 
and  failed  to  quali^  that  general  pranositiM 
by  telling  them  that  if  tfae  defendanta  oo<ud  have 
avoided  tfae  accident  b^  reasonable  cara  and  dffi- 
geuce  they  were  stilt  luble,  notwitbstMiding  Aal 
there  was  contribntory  negligence  on  the  part  <f 
tbe  plaintiffs.  In  that  respeot,  tbereiore,  the 
learned  jndge  misdireoted  the Jaiy,  and,  tberafanh 
the  judgment  of  tiie  OonrtofBzdiaqaer  Chaiah* 
must  be  reversed,  and  that  of  tha  Ooort  «r 
dieqnfir  reatorad;  the  rale  for  a  aaw  trial  mat  ha 
made  absolate^  with  ooata  to  the  af^Uanta  ia  1km 
Court  of  Appeal. 

The  LoBO  Ohaholiojk,  and  Lords  BucsBon 
and  GoaooN  concnrred. 

JvdffmeiU  of  th»  Comi  of  EM^quer  Chamitr 
rwversed. 

Solicitors  for  the  appellants,  Sharpt,  Parfar,. 
and  Oo. 

Soluntw  for  the  respondenta,  it.  F.  Bofrerfs. 
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?f<».  23  and  Dte.  1, 1876. 

(Before  the  Lord  Chancis'llob  (Cairnti),  Lords 
PsNKAMCX,  BiACEBnuN,  and  (Gordon.) 

WlLSOS  AND  ANOIHSK  V.  WaDDBLL.  (a) 

05  IWSIL  FBOM  THE  SECOSI*  OTVISIOH  OF  THE  COtJRT 
OF  SESSIOK  m  SCOTLAND. 

Uitut^Mjaeent  owners— Natural  uter — Watar. 

37m  appManU  and  thit  regpottdentt  were  Unee» 
uHtur  As  aame  landlord  of  the  mineraia  under 
iwo  aijaeent  parts  of  the  same  ettaie.  The  wl 
imr  ike  •ntiaee  woe  in  ite  natural  eotUUtion  int' 
perwnie  to  water.  The  reifondent  ao  werhed  hie 
mne  ihat  the  tuitfaee  of  the  ground  oraeked  and 
tank,  and  the  rainfaU  €md  euffaee  water  flowed 
tkrtmgh  the  fieeuree,  tmd  founa  tie  way  into  the 
appeUante'  mine,  iMeh  was  ai  a  Jawarteeei  tton 
vtereepondent's. 

BdAiafirming  the  judgmeiU  of  Vte  court  helow), 
that  the  reapondent  woe  not  liable  for  the  damage 
to  dime  in  the  natural  oomee  of  ueer  of  hie  own 
Imd. 

Tan  was  an  aop«»l  from  a-dMiiBTOn  oF  tlie  Second 
fiiriBion  of  tba  Coart  of  S^ssiOD  in  Scotland  (the 
ZtfrdJaatioe €Ierk  (Lord  Konorieff), Lord Ormi- 
dile,  and  Lord  Gitford,  afflrming  a  deeiiioa  of  the 
Lord  Ordinary  (Lord  Carri^ll). 

Tlie  appetlantB  faad  bronght  an  action  agatort 
tb»  respoadenfc,  claiming  damagea  for  the  fl<x>djng 
of  'tfaeir  ooal  mine^  at  Coltness,  in  LamrkBhire, 
tbnmgfa  tbo  improper  working  of  tba  adjacent 
mine,  of  whioh  the  respondent  was  lessee.  Tbey 
also  asked  that  he  should  be  compelled  to  oon- 
stnot  the  necessairy  works  for  prervnting  the 
mer  wbich  BO>-Dihalated- aboro  his  mine  from 
flmiag  into  tbcir  woiUngs. 

Tbe  reapondent  alleged  that  the  appellnrte  had 
in^rofMrly  redooed  the  tfaiekneRS  of  the  barrier 
wlueh  sbonld  have  divided  tba  two  woridngs*  and 
tba  court  below  deoided  in  bin  f  aroar. 

The  facta  mopemt  follv  in  the  ladgmaBk  ct  Lord 
BMtbaro. 

Oetlon,  Q.a  smA  Lee  (of  tbe  Sootcfa  Bar)  mp- 
peered  for  the  appeihinta; 

Bfmj^min,  Q.C.  and  Aa^burfof  tha  Sootoh  Bar), 
ftrtha  respondent. 

Dee.  1. — ^Tbeir  Lordshipa  garve  jadgment'  as 
follows: 

Lord  Blacbbubk. — My  Lords,  in  this  case  the 
app^uits  maintained,  first,  that  tbe  condnct  of 
tne reapondent  was  sochas  to  make  him  liable  to 
the  pnrsoers  for  tbe  damage ;  and,  secondly,  that 
ihe  ground  on  which  the  conrt  below  baaed 
their  jadgmenc  coold  not  be  snpported,  as  the 
pnmers  bad  done  nothing  to  preorade  their  elahn 
to  maeation.  The  porsnerB  and  the  d^ftnder 
vara  both  laaaees  under  the  same  landlord'  of  the 
nuMnls  mderr  two  acyaeent  portions  of  tbe  same 
«>laMi  The  aaam  of  coal  oroftpiad  ont  of  the  snr- 
fiua-ia  thff  drf«nder^  llQlcKng.  Ttli^  at' a  high 
inrHaarioB,  dippingtowarde  tmpnrsttem*  holding, 
aadiwlMW  it  entered  it  waa  at  a  depth'  of  many 
fttb—  beloW'  thtf  attrlkoe,  so  that  any  water 
whiah  fett  on  op  percolated  throngh  tbe  dmnder's 
hoUlDg  would  by  force  of  graTitatien  desaend'  to 
the  paraaega^  hwdfaig,  tmlees  scopped  by  the  mi- 
aeiwaorsoil  fronariMiag  e».  The  soil  above  tbe 
ecal  watUr^  and' imperfioas  tb  water;  so  that- 
«hil»i&-w«fe'nnMitQttied'tbe';gmt*r  part  of  the 
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rwnfall  flowed  away  over  the  snr&oe,  veiy  little  of 
it  filtering  down  to  tbe  seam,  which  was  in  conse- 
qaeiue  a  very  dry  aeam,  tiie  imperrioas  atrata 
above  while  nndUtnrbed  farming  what  might  be 
called  a  roof  twactically  waterti|^  over  the  ooal. 
Bat  the  defender  dtered  this  state  of  things  by  so 
working  the  coal  that  the  snrfaee  sank  over  a  space 
of  five  aores,  and  cracked  into  open  flssnres,  throngh 
which  the  rainfall  flowed  f^ly  down  into  the 
fender's  working,  and  thenoe  into  the  parsners* 
mine,  and  put  them  to  an  additional  expense  in 
pamping.  Tbe  question  seems  to  be  whether  this 
' -wBa  damnum  absque  injuria  from  which  the  por- 
saers  must  protect  themselveB  in  soch  a  war  as 
they  conid,  or  whether  the  defender  when  working 
the  upper  part  of  the  mine  was  nnder  any  obliga- 
tion to  the  pureners  as  owners  of  the  mine  on  tbe 
dip  to  prenerve  or  restore  the  imperrioas  roof 
which,  while  it  existed,  prevented  a  great  |Hurt  <^ 
the  rainfall  from  entering  the  mines.  The  qnes- 
tion  seems  to  be  wtiether  there  is  any  aervitode  on 
the  owners  of  the  npper  mines  for  the  benefit  of 
the  owners  of  the  mines  on  the  dip  to  preserve 
either  the  surface  or  the  subjacent  minerals  as 
watertight  as  the  nndistntbed  state  <^  the  strstat 
No  authority  baa  been  cited  either  in  a  Scotch  or 
an  English  court  in  favour  of  the  doctrine'  that 
there  is  snob  a  servitude.  The  groeral  mleof  law 
in  both  countries  is  that  the  owner  of  one  piece  of 
land  has  a  right  to  use  it  in  the  natural  coorse  of 
user,  unless  in  so  doing  he  interferes  with  some 
right  created  either  by  law  or  contract,  and  as  a 
brandi  of  that  law  the  owner  of  the  minerals  has  a 
right  to  takp  away  the  whole  of  the  minerals  in  his 
land,  for  such  is  the  natnral  course  of  user  of 
minerals;  and  a  servitude  to  prevent  such  user 
must  be  fonnded  on  something  more  than  mere 
neighbourhood.  In  Bylande  t.  Fleteher  (L.  Bep. 
3a.  of  L.  330}  19  L.T.  Bep.  N.  S.  220). in  this 
Houae^  the  Lord  Cbaocellor  said  that>  the  occupiera 
of  a  close  might  lawfully  have  used  that  close  for 
any  pnrpose  for  which  it  might,  in  the  ordinary 
course  of  the  enjoymeijt  of  land,  bensed;  and  if 
in  the  natnral  usf  r  of  that  land  there  had  been  any 
Bocumnlation  of  water  either  on  the  surface  or 
underground,  and  if  tbe  operation  of  the  laws  of 
nature  thataccumolatton  of  waterhad  passed  off  into 
the  close  oocnpted  by  another,  that  other  could  not 
complain  that  th\%  result  had  happened,  because  if 
be  had  desired  to  guard  himself  against  it,  it 
would  have  lain  upon  hira  to  have  done  so  by 
leaving  or  interposing  some  barrier  l>etween  the 
two  closes  to  have  prevented  that  operation  of  the 
law  of  nature.  I  can  see  no  diatfnction  between 
rain-water  fUling  on  the  sarfaoe  and  that  which 
filtered  down  into  the  coal  seams.  I  therefore 
think  the  decnsion  of  the  ootfrt  below  was  right 
and  ought  to  be  affirmed. 

the  Loan  Chancbliob,  Lord  Fenzavce,  and 
Lord  GoBDOW  concurred. 

Interlecuiior  appei^fd  from  ofirmed,  ainA-  ap- 
peoZ  diemdseed,  wiXh  coett. 
Solicitor  for  the  appetlantB,  "W.  BxtherUm- 
SoItritWB  for'tha  reapondeftt;  f*ft«B  HbA  Co, 
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Jiiliicial  (S^ontmittee  of  t^e  ^riSis  Council. 

Tuesday,  Nov.  7,  1876. 
(Present;  The  Eight  Hons.  The  Lobd  Chan- 
CBLLoB  (OainuOi       Babnes  Peacock,  Sir  B. 
Couan,  ud  Sir  Hekbt  Keating.) 

Th£bbb«x  v.  Latdbt.  (a) 
pnmoiT  roa  liatb  to  apteal  tbox  tkb  sfpbbioe 

COURT  TOB  toe  FBOTIKCB  Of  QUEBEC,  CANADA. 

Laa  qfLowtr  Oanador—Queheo  Oontroverted  EUc- 
tiont  Act—Bight  qf  J.pp«ol  —  Preroy o«w  of 
Crown. 

By  a  OoUmiei  Ad  of  Parliament  {he  deeieion  of 
eoniravarted  dediona  vicu  transferred  from  the 
legielaHM  assembly  of  the  colony  io  the  Superior 
Court  The  Aei  ehaeted  "  such  judgment  ehaU 
not  be  nue^t^U  of  appeal." 

OnjMHtionfitrUaoeio  «^ppeedfromadeci»ionunder 
the  Act  ^  ike  Orovm  %n  OomeU, 

Beld  ihat^  aUhotigh  the  prerogative  of  the  Crown 
cannot  be  taken  away,  except  by  express  words, 
yet  that,  having  regard  to  the  peculiar  nature  of 
the  Aet,  as  tweeting  the  rights  and  privileges  of 
the  Legislaitve  AsBsmbly  independent  of  the 
Crown,  it  wuld  not  be  taken  to  haiee  created  a 
tribunalmth  ihs  ordimuy  incident  <^ an  appeal 
to  Ott  Oroum  under  ite^prerogaOM  atteuhing 
to  it. 

This  was  a  petition  tor  Bpedal  leave  to  appeal 
from  a  decision  of  the  Superior  Court  of  tfae 
ProTinoe  of  Quebeo,  Canada,  under  circumstances 
vhiah  appear  fully  in  tiie  judgment  of  their 
lordships. 

Benjamin,  Q.O.  and  Bompas  appeared  for  the 
petitioner,  and  referred  to  Boston  t.  LeUevre  (L. 
Eep.  3  P.  0. 157;  22  L.  T.  Eep.N.  S.  735),  And  Be 
Marois  (15  Moo.  P.  0. 189.) 
Their  Lordships'  judgment  was  delivered  by 
The  Lord  Chakcelloe  (Oaims).— The  petitioner 
in  this  case  states  that  he  was  a  candidate  at  an 
election  held  in  July  1875.  in  the  Province  of 
Qnebeo,  for  the  office  of  member  to  roOTesent  the 
electoral  district  of  Hontmaniar  in  the  Ii^islatiTe 
Assembly  of  the  Province,  and  tlut  ne  was 
dedlared  doly  elected ;  bat  that  after  the  election 
a  petdtionwas  presented  by  certain  electors  against 
the  retam  of  the  petitioner,  alleging  that  he  had 
been  guilty  of  corm^  practices  by  himself  and 
his  agents,  and  praying  that  the  seat  might  be 
declared  vaoaut,  and  toe  petitioner  declared  dis- 
qualified, in  accordance  with  the  provisions  of  the 
"  Quebec  Controverted  Elections  Act."  He  then 
states  that  the  petition  was  tried  according  to  the 
Act  before  the  court,  and  that  the  court  ^ro- 
noanced  a  sentence  against  the  petitioner  declaring 
the  election  null  and  void,  and  declaring  him 
guilty  of  corrupt  practices,  both  personally  and 
by  his  i^^ts.  The  petition  states  certun  objec- 
tiona  which  tfae  petitioner  makes  to  the  decision 
of  tSie  oonrt,  and  {irays  that  Majesty  in 
connoil  will  be  graciously  pleased  to  order  tiiat 
the  petitioner  shall  have  roedal  leave  to  appeal 
fnm  the  judgment  of  the  Superior  Court  for  the 
Frovinoe  of  Qaebeo  of  the  29th  Kay  1876,  that  is 
to  say,  from  the  jodnnent  declaring  the  election 
of  the  petitioner  to  be  null  and  void.  The  Act 
of  Pu-liament  in  question  is  the  "  Quebec  Con- 
troverted Elections  Aoi    of  the  year  1875  That 
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Aofc  repealed  aa  Aob  of  the  Qndieo  Legishtnre  of 
the  36ui  year  of  Bar  Majesty's  reign,  tiiat  is,  in 
1872,  which  wf«  entitled  "  £d  Act  to  proride  (or 
the  Decision  of  Controverted  Elections  by  the 
Judges,  aiul  to  make  better  provision  fin-  the 
Prevention  of  Corrupt  Practices  at  EleotioBs." 
That  Act  of  1872  appears  to  hare  been  the  Act 
which,  in  Quebeo,  transferred  to  the  court  the 
decision  of  controverted  elections,  which  befoi* 
that  time  was  vested  in  or  was  retained  in  its 
own  hands  by  the  legislative  assnnbly  <d  the  Pro- 
vince. By  the  force  of  the  two  Acts  of  1872  and 
1875,  in  Quebeo,  as  in  this  oountiy,  the  dedaion 
of  questions  oT  that  kind  has  now  become  veatrd 
in  the  Superior  Court.  The  89th  Bection  tkte 
later  <tf  Uiese  two  Acts,  tiw  Aofc  vi  1875,  prondM 
tlut  the  Sapwior  Oooii  dtting  in  review  BhiU 
determine,— first,  whether  the  member  wboM 
election  or  return  is  oomplained  of  has  been  duly 
elected  or  declared  eleotod ;  second,  whrtber  snv 
other  person,  and  who,  has  been  duty  electea; 
third,  whether  the  election  was  void ;  and  fouitii, 
all  other  matters  arising  out  of  the  petition  or 
requiring  its  determination.  Then  the  90th  see* 
tion  enacts,  "  Such  judgment  shall  not  be  susoep- 
tible  of  appeal."  Now,  upcm  that  DOth  section  it 
is  oOTtended  on  behalf  of  the  petitioner  that  it  doei 
not  take  away  any  prerogative  ri^ht  of  the  Grown : 
that  the  Crown  and  the  prerogative  of  the  Crown 
is  not  specially  or  pi^tioularly  mentioned;  and 
that  the  general  rule  is,  that  the  prerogative  tha 
Crown  cannot  be  taken  away  axoept  by  a  spetufie 
enactment.  It  is  said  that  this  eeotiaii  in»  be 
satisfied  by  holding  thai  the  iideniUoa  oC^tha 
Legislatnie  was  that  there  shoold  be  no  appesl 
from  a  Superior  Gout  to  the  Court  of  Qoeea's 
Bench  in  the  oolony,  which  was  the  kind  of  appeal 
that  existed  in  civU  cases  in  the  Colony,  and  that 
the  prerogative  of  the  Crown  is  not  in  anjr  way 
affected.  Their  Lordships  wish  to  state  distinctly 
that  they  do  not  desire  to  imply  any  doobt  what- 
ever as  to  the  general  prinmple,  that  the  preroira- 
tive  of  the  Grown  cannot  be  taken  away  except  by 
express  words ;  and  they  would  be  prepared  to 
hold,  as  has  often  been  held  befcffe,  that  in  any 
case  where  the  prerogative  of  the  Crown  has 
existed,  precise  words  must  be  shown  to  take  away 
that  prerogative.  But,  in  the  opinion  <A  thwr  Lord- 
ships, a  somewhat  different  question  arises  in  tbs 
[neasnt  case,  miese  two  Acts  of  PariiunoiK  the 
Aots  of  1872  and  1875|  are  Acts  peculiar  in  ihev 
character.  Th^  are  not  Aots  oonstttntiag  or 
providing  tor  the  decisitm  of  mere  ordinary  dnl 
rights;  they  are  Acta  creating  an  entirely  newr 
and  np  to  that  time  unknown,  jurisdiotkn  m  a 
particulu  court  of  the  colony  for  the  purpose  of 
taking  out,  with  its  own  consent,  of  the  Leois- 
lative  Assembly,  and  vesbinji  in  that  ooort  tnst 
very  peculiar  jurisdiction  whioh,  op  to  that  tim^ 
bad  existed  in  the  Legislative  Assembly  of  decading 
election  petitions,  and  determining  the  atatoi  « 
those  who  olauaed  to  be  members  <rf  dw  Ijegisla- 
tive  Assembly.  A  jurisdiction  of  that  kind  is 
extremely  special,  and  one  of  the  obvious  incident* 
or  consequences  of  such  a  jurisdiction  most  be 
that  the  jurisdiction^  by  whomsoever  it  is  to  bs 
exercised,  should  be  exeieised  in  a  w^  that  aboaU 
as  soon  as  possible  beooma  conelosiTe,  aad  eaaUs 
the  constitution  of  the  L^pslafem  Aaeembly  to  be 
distinctly  and  speedily  known.  Aooorffin^y  *e 
find,  on  looking  at  the  Act  of  ParKaiaeat.  tbe^ 
after  pcorUing  hf  tha  89th  Hofeiaia  m  ta  «k» 
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nwUen  wluoh  tbe  Saperior  Oonri  is  aathorised  to 
detennine,  the  dlst  section  declama  that  a  certified 
copy  of  the  indgment  aball  be  transmitted  without 
dday  to  the  spraiker,  and  another  to  the  proth(»io> 
tuy  in  the  district  in  which,  the  petition  was 
presented,  and  then  the  118th  section  provides  : 
"The  speaker  shell,  at  the  earliest  practicable 
moment  after  having  received  the  judgments 
wad  reports,  adopt  all  the  proceedings  neces- 
sary for  confirmtng  or  altering  the  retam  of 
the  returning  officer,  or  for  the  issuing  of  a  new 
•rrit  for  a  new  election  within  thii"ty  days,  or  for 
otherwise  carrviog  the  final  judgment  into  execu 
tion,  as  oiroumstauces  may  require.    He  may,  for 
the  issuing  of  such  writ  of  election,  address  his 
warrai^  under  hand  and  seal  to  the  clerk  of  the 
Crown  in  Ohancery."   Then  (he  119th  section  is  : 
"The  speaker  shall  without  delay  communicate 
to  Ute  Legislative  Ass^bly  the  judgments  and 
the  reports  received,  and  bis  own  proceedings 
tbereoQ."   And  the  120th  section  is:  "When  a 
mecial  report  has  been  received,  the  Legislative 
Assembly  may  make  such  order  in  respect  of  sn(jh 
vpeeuA  report  as  it  may  deem  proper."   The  whole 
scheme,  therefore,  of  the  Act  of  Parliament  is  that, 
once  the  action  of  the  Superior  Court  takes  place, 
and  tbe  decision  of  the  Superior  Court  arrived  at, 
the  machinery  is  to  go  on  jnat  as  it  had  formerly 
gone  on  inside  tbe  Legi^tive  Assembly ;  writs 
are  to  be  issued,  seats  are  to  be  taken,  other 
proceedings  are  to  be  had,  as  would  have  been  the 
case  before  the  court  was  called  into  operation, 
and  when  the  Legislative  Assembly  decided  these 
matters  by  its  own  authority.   Stopping  there,  it 
wookt  he  Terr  difficult  to  do  otherwise  than  oon* 
elude,  from  the  character  of  these  enactments* 
that  the  object  which  the  L^alature  had  in  view 
was  to  have  a  decision  of  the  Saperior  Court, 
whidi,  once  arrived  at,  should  be  for  ail  pnrposes 
oonclusive.    But  there  is  a  further  consideration 
which  arises  upon  this  Act.   If  the  judgment  of 
the  Superior  Court  should  not  be  conolusive,  of 
course  the  argument  is  that  the  power  which  is 
to  be  brought  to  bear  to  review  the  judgment  is 
the  power  of  tbe  Crown  in  Council.   Now,  the 
snbject  matter,  as  has  been  said,  of  the  legislation 
is  extremely  peculiar.   It  concerns  the  rights  and 
the  privileges  of  tbe  electors  and  of  the  Legislative 
Aasembly  to  which  they  elect  members.  Those 
rights  and  privileges  have  always  in  every  colony, 
roUowing  the  example  of  the  mother  country,  been 
jealonaly  maintained  and  guarded  by  tbe  LBgiela- 
tive  Assembly.   Above  all,  they  have  been  looked 
vpon  as  rights  and  privileges  which  pertain  to  the 
iMislative  Assembly,  in  complete  indepondence 
of  Uie  Crown,  so  fhr  as  they  properly  exist  And 
it  would  be  a  result  somewhat  surprising,  and 
hardly  in  consonance  with  the  general  scheme  of 
the  legislation,  if,  with  regard  to  rights  and  privi- 
%es  of  this  kind,  it  were  to  be  found  that  in  the 
last  resort  the  determination  of  them  no  longer 
belongi>d  to  the  Legislative  Assembly,  no  longer 
belonged  to  the  Saperior  Court  which  the  Legisla- 
tive Assembly  bad  put  in  its  place,  but  beloi^ed 
to  the  Crown  in  Coundl,  with  the  advice  of  the 
advisers  of  the  Crown  at  home,  to  be  determined 
without  reference  either  to  the  judgment  <^  the 
Legislative  Assembly,  or  of  that  court  which  the 
Ij^islative  Assembly  had  substituted  in  its  place. 
^Ruse  are  considerations  which  lead  their  Lord- 
wipa  not  in  any  way  to  infringe,  which  they  would 
ve  br  frcmi  doing,  upon  tbe  general  priwii^  that 


the  prerogative  of  the  Grown,  once  established, 
cannot  be  taken  away,  ezoept  by  express  words ; 
bat  to  consider  with  anxie^  whether  in  the  soheme 

of  this  legislation  it  ever  was  intended  tp  create  a 
tribunal  which  should  have,  as  one  of  its  incidents, 
the  liability  to  be  reviewed  by  the  Crown  nnder  its 

Ererogative.  ^  In  other  words,  tiu^  Lordships 
are  to  consider,  not  whether  there  are  express 
words  here  taking  away  prerogative,  but  whether 
there  ever  was  the  intention  tn  creating  this  tri- 
bunal with  tbe  ordinary  incident  of  an  appeal  to 
the  Crown.  In  the  opinion  of  their  Lordships, 
adverting  to  these  considerations,  the  90th  section, 
which  says  that  the  judgment  shall  not  be  suscept- 
ible, ofappealjisanenactmentwhichindicatesclearly 
the  intention  of  the  Legislature  under  this 
Act,  an  Act  which  is  assented  to  on  the  part 
of  the  Crown,  and  to  whidi  tiie  Crown,  there- 
fore,  is  a  party,  to  create  this  tribunal  for  th* 
purpose  oi  trying  election  petitions  in  a  manne» 
which  should  make  its  decision  final  to  all  pnr- 
poses, and  should  not  annex  to  it  the  incident  oE 
its  judgment  being  reviewed  by  the  Crown  under 
its  prerogative.  In  the  opinion,  therefore,  of  their 
Lordships,  there  is  not  in  this  case,  adverting  to 
the  peculiar  character  of  the  enactment,  the  prero- 
gative right  to  admit  an  appeal,  and  therefore  the 
petition  must  be  refused.  It  is,  of  course,  in  this 
view  of  the  case  unnecessary  to  consider  whether, 
if  there  had  been  a  right  to  admit  an  appeal,  it 
would  have  been  a  case  in  which,  in  the  discretion 
of  this  tribunal,  an  appeal  should  be  admitted. 
On  that  point  their  Lordships  have  never  enter- 
tained any  shadow  of  doubt   They  clearly  are  of 

Xion  that,  even  if  there  was  the  ^ower  of 
itting  an  appeal,  this  is  not  a  case  in  which 
an  appeal  ought  to  be  admitted;  bat,  in  th^ 
opinion,  it  is  not  a  ease  in  whioh  it  was  ever  con- 
templated or  intended  tJiat  there  should  be  a 

E>wer  to  admit  an  appeal  on  the  part  of  the 
egialature.   Their  Lordships  were  in  one  part  of 
Mr.  Benjamin's  argument  pressed  with  another 
matter,  that  even  if  an  appeal  should  not  be  here 
admitted  generally,  yet  that  there  was  in  the 
finding  of  the  judge  a  subordinate  part,  which 
ought  to  be  brought  by  wa^  of  review  before  this 
tribunal.   Mr.  Benjamin  said  that  the  judge  had 
found  that  the  petitioner  was  personally  guilty 
of  corrupt  practices;  and  then  he  said  that  the 
Quebec  Election  Act,  by  a  particular  section,  the 
267th,  provided  that  if  it  is  proved  before  the 
court  that  corrupt  practices  have  bwi  committed 
by  or  with  the  actual  knowtedga  or  consent  of 
any  candidate,  not  only  the  election  shall  be  void, 
but  the  candidate  shaU,  daring  the  seven  years 
next  after  the  date  of  sneh  decision,  be  incapable 
of  being  elected  to  and  of  sitting  in  the 
lative  Assembly,  of  voting  at  any  election  of  a 
member  of  the  House,  or  holding  an  office  in  the 
nomination  of  the  Council  of  the  Lieutenant 
Governor  of  the  Province.   Mr.  Benjamin  con- 
tended that  the  Act  of  Parliament,  so  far  as  it 
engrafted  on  the  decision  of  the  judge  this  de- 
claration of  incapacity,  was  vUra  vires  Che  power 
of  the  Legislature  of  the  Province.   Upon  tibat 
point  their  Lordships  do  not  think  it  necessary  to 
express  any  opinion  whatever.    If  the  Act  of 
Parliament  was  in  this  respect,  as  contended, 
tdtra  vire$  the  Provincial  Legislature,  the  only 
resalt  will  be  that  the  oonsequenoe  dectered  by 
this  seodon  of  the  Aot  of  IwliamoijLiriU  not, 
ennie  against  and  will  not  f^&eot  i 
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but  it  is  not  a  sabjeot  which  ehonld  lead  to  wmy 
different  detorminaticHi  with  regard  to  that  part 
of  the  case.  Upon  the  whole,  their  LordBfaips  will 
humbly  advise  Her  Majesty  that  this  petition  be 
cUsmisBed.  Petition  aUmiued. 

Solicitors  for  the  petitioner,  SiMchof  and  Co. 


Nov.  23  0*1(2  ITse.  6. 1876. 
(FMsent  the  Bight  Hons.  Sir  Jaieks  Colviue*  Sir 
Bijures  PsACOCKt  and  Sir  Bobbkt  Collier.j 
Thu  Bkgistbab  of  Titles  v.  PATEBSoii.(a) 

OK  ABtRAL  f  fiOH  TUE  SUPBEME  CODBT  OF  XHE  COLQKT 
OF  VICTORIA. 

LoM  m  Vidoria—Tranffer  of  Landt  Statute- 
Writ  off,.  fa.~AUaa  writ — BegiatraUon. 

The  Traatefer  of  Lands  Stalide  6f  Ftefona,  }nj  tvct. 
106  matiM  that  every  writ  of  ji.  fa.  ekall  cease  to 
bind,  charge,  or  affect  lands  unless  a  transfer 
topon  a  Bale  wider  such  writ  ehall  be  left  for  entry 
upon  ^he  register  icitlUn  three  montlia  from  the 
day  in  which  the  copy  of  OiS  writ  was  served  on 
the  Registrar  of  Titles. 

A  copy  of  a  writ  of  fi.  fa.  had  been  served  under 
the  Act,  and  transfers  to  B.  of  the  lands  ejected 
by  it  were  presented  for  registration  bpfore  the 
Ifvpae  of  three  mottths.  At  the  easpiration  of  that 
period  no  transfei'  upon  a  sale  under  the  writ 
having  been  left  for  entry,  tJie  regietrofr  registered 
tramf&r  to  B.  The  respondent  afUrwards 
lodged  for  registration  tranaftrs  to  himae^  under 
an  alias  wrU  offi.fa.,  affecting  ths  same  landa,  a 
copy  of  which  had  hem  served  hffore  the  expira- 
Hon  of  the  period  wider  the  original  writ. 

Seld  {reoeravng  the  judgment  of  tJie  court  below), 
ttoi  the  registrar  was  justified  in  refising  to 
re^^er  such  transfer,  and  in  completing  B.'s 

This  was  an  appeal  from  certain  mles  and  orders 
of  Uie  Snpreme  Goart  of  Yiotoria  relaUve  to  the 
remstration  of  transfers  of  land. 

Cotton,  Q.O.,  Fitzjames  Stephen,  Q.C.,  and  J.  V. 
Wood  appeared  for  the  appellant. 

The  respondent  did  not  appear,  and  the  a^vpeal 
was  oonseqaently  heard  ex  parte. 

The  facta  of  the  case,  and  the  claQses  of  the  Act 
of  Parliament  upon  which  the  qnestion  turned, 
appear  in  the  judgment  of  their  Lordships. 

I)ee.  6.  —  Their  Lordships'  judgment  was  de- 
^vered  by  Sir  Jambs  Ooi.viLis.-^This  is  an  appeal 
the  Begisbar  of  Titles  in  the  Colony  of  Vic- 
toria against  three  orders  oE  the  Supreme  Court 
of  that  colony,  dated  reppeetively  the  2nd  Sept. 
1872;  the  3rd  April.  1873;  and  the  Idth  Sept. 
1874.  The  determination  of  it  turns  chiefly  upon 
the  oonstmction  to  be  put  upon  certain  clauses  of 
an  Act  passed  by  tbe  Colonial  Legislature  in 
June  186ti,  and  known  as  the  "  Transfer  of  Lands 
Statute."  Tbe  circumstances  under  which  the 
cvdera  in  question  have  been  made  are  the  follow- 
ing:— In  Oct.  1871,  John  Mulholland  was  tbe 
registered  proprietor  of  certain  lands.  On  the 
SObfa  of  that  month  a  copy  of  a  writ  of  fieri  facias, 
which  bad  been  issued  in  an  action  against  him 
in  tbe  Snpreme  Court,  at  the  suit  of  William 
Hainfold  Aitken,  was  serred  on  the  B^strar  of 
TiUes,  in  conformity  with  the  106th  section  of  the 
"Transfer  of  Lands  Statute,"  specifying  those 
lands  as  "  the  landa  songfat  to  be  affected 
thereby."   The  usual  entry  was  therenpoa  made 
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in  the  roister  book.  On  the  Sad  Jan.  1873.  Ktl- 
holland  presented  for  regintratitm  transfers  of  tbe 
same  lands  from  himself  to  one  William  Bajlis,  in 
consideration  of  6S21.  paid  to  him  by  Bmylis.  Oa 
the  5Ui  of  that  month  a  copy  of  an  alias  fieri  ^tdat 
in  the  same  action,  with  a  statement  spacifyiu 
tbe  same  lands  as  the  luids  sought  to  be  affected 
by  such  writ,  was  also  serred  on  the  Begistrar  of 
Titles.  On  the  2Ist  that  month,  and  tbcrrfore 
after  the  expiration  of  three  months  from  tbe  date 
at  which  tbe  copy  of  tbe  first  writ  was  serred  oa 
the  Begistrar  of  Titlos,  that  officer  registered  tbe 
transfers  from  Mulholland  to  Baylis.  and  iasued 
to  the  latter  the  usual  certificMes  ^  title.  On  the 
2nd  and  28th  March  1872,  transfers  of  tbe  saiae 
lands  from  tbe  district  sheriff  to  tbe  reipondeot 
under  the  alias  writ  were  lodged  for  ragistratiBn 
with  the  registrar;  but  he  refused  to  legiater 
them,  or  to  issue  certificates  of  title  to  the  re- 
apondent  as  the  proprietor.  Tbe  coosidar^on 
for  these  transfers  is  scUd  to  have  been  onlySL 
The  respondent,  therefore,  if  really  a  puidiaMr^ 
Vnd  not  a  mere  ^ent  of  the  judgment  creditcr. 
seems  to  have  known  that  he  waa  Duying  a  very 
questionable  title.  Upon  this  the  respmdent, 
proceeding  under  the  135th  section  of  the  statute, 
required  the  registrar  to  set  forth  in  writing  the 
grounds  of  his  refusal ;  and  afterwards  took  oat  a 
summons  in  the  Supreme  Court,  calling  upon  bim 
to  substantiate  and  uphold  those  grounds.  Tbe 
matter  of  this  application  was  determioed  W  Chief 
Justice  Stawell  on  the  2ud  Sept.  1872,  when  the 
first  of  the  orders  under  appeal  was  made.  By 
that  order  tbe  registrar  was  direoted  fortiiwitli  to 
enter  in  the  register  a  copy  of  this  aUas  writ  of 
fieri  facias,  unless  the  same  bad  already  been 
entered;  and  also  forthwith  to  register  the  ttasi- 
fera  to  the  respondent,  in  accordance  with  tbo 
106th  section  of  the  statute.  This  order  ha^ 
been  made  upon  him,  tbe  registrar  tendered  to 
the  respondent  certificates  of  title,  qualified  by  a 
note  in  these  terms  :— "  This  certificate  is  issoed 
to  Mr.  Bobert  Patemon,  tbe  transferoe,  from  the 
district  sheriff,  uuder  tbe  circumstances  appearii^ 
in  Re  Robert  ifrandPaieryon,  reported  3  AnslraliaD 
Jurist,  pp.  52  and  54;  and  in  puraoai.ce  of  the 
decision  of  tbe  Supreme  Court  in  that  case." 
The  respondent  rerused  to  accept  certificates 
of  title  m  that  form ;  and  required  tbe  re([is* 
tiar  to  proceed  against  Baylis  under  the  liHaA 
section,  in  order  to  compel  him  to  deliwr 
up,  for  the  purpose  of  bein^  cancelled,  the 
certificates  of  title  issued  to  him;  sod  on  the 
registrar's  refusal  to  do  so,  took  out  uiotber  sun- 
mons  in  the  Supi'eme  Court  against  him,  eallbig 
npon  him  to  appear  and  substantiate  and  upboS 
the  grounds  of  sodi  refusal.  That  sammons  was 
disposed  of  on  the  3rd  April  1873,  the  aeeosd 
of  the  orders  under  appeal,  which  directed  the 
Begistrar  of  Titles  forthwith  to  call  in  the  certifr- 
cates  of  title  to  Bajlis,  and  to  issue  to  tbe  respon- 
dent clear  certificates  of  title  to  the  same  laad. 
In  obedience  to  this  order,  the  registrar  took  oat 
a  summons  in  the  Supreme  Court,  nnder  the 
132nd  section  of  the  statute,  against  Baylis,  ani 
one  Smith,  who  had  acquired  from  Baylis  a  cbarga 
upon  the  lands  and  was  in  possession  of  toe 
certificateE  isBued  to  Baylis,  calling  upon  then  le 
show  cause  why  those  certificates  should  not  W 
delivered  up  for  the  purpose  of  bnng  canceled. 
This  summons  was  tutimatelr  dismiBwd  bj  the 
court  on  the  g«gm^^J|yi(3^g{g.  «M 
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)h*rge  cm  the  land,  and  tiiat  so  long  aa  that  aob- 
listed  the  court  had  no  power  to  comply  with  the 
lammona.  It  may  be  observed  that  the  145th 
lection  of  the  statute  contains  a  strong  provision 
n  faronr  of  parchasers  for  value,  and  appwentfy 
{ovemed  the  decision  of  the  court  on  tois  ocoa- 
[ion.  The  parties  being  thns  at  a  dead>lock,  one 
irder  requiring  the  registrar  to  do  that  which  the 
xmrt,  on  dismrasing  the  last-mentioned  snmmoDS, 
lad  in  snbstance  declared  he  was  at  present  incom- 
Kteut  to  do,  the  respondent  took  out  a  Uiird 
inmmons  calHog  opon  tbo  Registrar  <k  Titles  to 
nbstantiale  and  ajniold  the  groands  on  which  he 
lad  refased  to  register  the  respondent  as  pro- 
prietor  of  the  land,  and  to  issae  to  liiin  ctaan 
serUficateB  of  title  in  respect  of  it.  The  conrt,  on 
ia  19th  Sept.  1874,  made  an  order  npon  this 
mmmons  directing  the  ref^strar  to  do  what  he 
had  refused  to  do;  and  this  is  the  third  of  the 
ndera  under  appeal.  It  is,  however,  to  be 
}b3erved  that  the  learned  judges  who  made  this 
last  order  did  so  only  because  they  felt  themselves 
iwnnd  by  the  former  orders  against  which  there 
liad  been  no  appeal.  Neither  of  them  seems  to 
have  been  satisfied  that  those  orders  were  correct ; 
md  Mr.  Jaatice  Fellows  expressed  an  opinion  that 
•he  court  had  been  wrong  tbronghont.  An  appeal 
'Xt  Her  Majesty  in  Gonncil  against  the  last  order 
ns  allowed  in  the  colony;  the  appellant  subss' 
laently  obtained  here  special  Itave  to  appeal 
igiinst  the  first  two  orders,  and  thus  the  whole 
Mttw  is  now  open  on  appeal  before  their  Lord- 
>hi^  The  first  qaestion  to  be  determined  is 
>lmon8ly  the  correctnesa  of  the  order  of  the  2nd 
Sept.  1872.  The  general  object  and  intention  of 
Am  "Transfer  of  Lands  Statute"  are  to  simplify 
iitles  to  land  by  making  them  depend  wholly  upon 
lustration,  and  the  certificate  of  title  issaed  in 
xntforroity  with  the  register  book.  Its  provisions 
leal  with  transfers  of  land,  whether  by  the  volun- 
ary  act  of  the  proprietor,  or  under  an  execution 
issued  ^^inst  him.  The  material  provisions 
relating  to  this  first  class  of  transfer  are  the  37th, 
12nd,  and  the  47th  sections.  The  last  of  these 
nakea  the  certificate  conclusive  evidence  that  the 
XTBon  to  whom  it  is  issued  is  the  proprietor  of  the 
and ;  the  second  provides  that  the  land  shall  not 
MSB  from  one  proprietor  to  another  by  virtue  of 
in  nnregistered  contract,  bat  only  npon  regietra- 
ion;  and  the  first  provides  that  every  inafernment 
msented  tar  regutration  shall  be  registered  in 
ifaa  wder  of,  and  as  from  the  time  at  whidi  the 
UHae  is  prodnced  for  that  purpose.  The  time, 
therefore,  at  which  an  instrument  is  presented  for 
"sgistration  is  very  material.  It  is  the  doty  of 
ike  registrar  to  register  it  as  from  that  time.  On 
neh  registration  the  land  passes ;  and  the  pnr- 
ibaser  is  entitled  to  the  certificate  which  is  to  be 
he  condosive  evidence  of  his  title.  The  second 
'Isss  of  transfer  is  dealt  with  by  the  106th  section, 
rhis  provides  that  no  mere  registration  of  an 
acecution  shall  bind  or  charge  the  land ;  but  that 
he  r^strar,  on  being  served  with  a  oopy  of  the 
rrit  of  fieri  facias,  accompanied  by  a  statement 
vecifying  the  luid  sought  to  be  affected  thereby, 
mall,  after  marking  opon  snch  copy  the  time  of 
iBOh  service,  enter  the  same  in  the  register  book ; 
nd  after  the  sale  of  the  land  ander  sooh  writ, 
ih^l,  on  receiving  a  transfer  tiiereof,  enter  snch 
transfer  in  the  register  book;  whereupon  the 
jurchaser  shall  become  the  transreree,  and  be 
teemed  the  proprietor  of  the  land.    It  farther 


provides  that  until  snch  service  as  aforesaid  no 
sale  or  transler  under  the  writ  shall  be  valid  as 
against  a  parchaser  for  value  notwithstanding  the 
writ  was  actually  lodged  for  execution  at  the  time 
of  the  purchase,  and  the  parchaser  had  actual  or 
constructive  notice  of  the  lod^ent  of  such 
writ.  And  then,  after  dealing  with  the  case  in 
which  the  writ  may  have  been  satisfied,  it  ex* 
pressly  provides  that  every  soch  writ  shsll  cease 
to  bind,  charge,  or  aifect  the  land  "  unless  a 
transfer  upon  a  aale  under  such  writ  shall  be  left 
for  entry  upon  the  register  within  three  months 
from  Uie  day  on  which  the  copy  was  served." 
The  policy  of  the  Legislature  in  framing  this 
section  was  obviously  to  prevent  titles  from  hang. 
affected  by  the  operation  beyond  a  limited  time  a 
onexeoated  writs  of  execution  as  charges  on  the 
land ;  and  to  reconcile  the  rights  of  a  judgment  • 
creditor  with  those  of  a  purchaser  fbr  value, 
whether  with  or  without  notice.  Both  objects  are 
eflected  by  compelling  the  creditor  to  proceed 
within  a  limited  time  to  enforce  an  execution  by 
actual  sale  of  the  land  affected  thereby.  Again, 
there  is  nothing  in  the  statute,  or  in  this  parti- 
cular section  of  it,  to  prevent  a  judgment  debtor 
from  making  a  contract  for  the  transfer  of  his 
land  to  a  purchaser  for  value,  subject  to  the  righu 
-n-bich  the  section  gives  to  an  execution  creditor, 
or  to  a  possible  purchaser  through  the  sheritf. 
Such  a  contract,  no  doubt,  can  only  be  perfected 
by  r^istration,  and  must;  therefore,  remain 
dereasible  until  the  writ  is  withdrawn,  or  satisfied, 
or  the  term  of  three  months  from  the  day  on  which 
the  oopy  was  swrcd  has  expired.  In  the  present 
case,  tnerefbre,  the  title  <MrBayliB  to  the  lands  was 
clear,  unless  it  can  be  shown  to  have  been  over- 
ridden by  that  of  the  respondent  claiming  as  trans* 
feree  not  under  the  original,  but  under  the  aliaa 
writ  o(  fieri faeioB.  The  Chief  Justice  in  giving 
judgment  on  the  first  summons  said :  "  The  regis- 
trar reads  the  words  *  any  writ '  as  meaning  the 
original  writ.  There  is  nothing  to  justify  such  a 
conclusion.  'Any  writ,'  for  obvious  reasons, 
unless  limited  by  the  context,  refers  to  an  alios  or 
pluriea  writ,  just  as  much  as  to  the  original  writ." 
It  is  not  necessary  to  the  appellant's  case  to  con- 
test this  general  proposition.  Let  it  be  assumed 
that  an  aTtoa  writ  is  duly  issued  in  order  to  affsol 
land  not  previously  affected  by  the  execution; 
saoh  writ  woald,  ot  course,  have  the  same  opera- 
tion as  an  ori^nal  writ  would  have  had.  Bat  it 
woold  have  no  more.  It  would  affect  the  land  for 
three  months  from  the  date  of  the  service  of  a 
copy  of  it  upon  the  registrar ;  but  a  transferee 
under  it  would  take  subject  to  rights  acquired 
before  anoh  service.  Nor,  though  it  would  have 
this  operation,  could  it,  in  their  Lordships* 
opinion,  have  the  further  effect  of  enlarging,  con- 
trary to  the  plain  policy  of  the  statute,  the 
operation  of  the  original  writ.  In  the  present 
case  it  is  not  shown,  nor  is  it  euv  to  see,  how  the 
aliaa  writ  came  to  be  issued.  The  Common  Law 
Procedure  Act  for  the  Colony  (28  Vict.  No.  274) 
seems  to  contain  no  specia'.  provisions  touching 
the  issue  of  alia$  writs  of  execution.^  It  may, 
therefore,  be  presumed  that  an  alios  writ  of  iieri 
facieu  could  only  be  regularly  issued  in  the  colony 
under  the  eircumstanoes  in  which  it  might  pe 
issued  in  this  country ;  or  at  all  events  when  soch 
a  proceeding  might  be  necessary  in  order  to 
reach  property  which  had  not  been  reached,  and 
could  not  be  reached  by  the  original  writ-'^intto  T 
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preBent  cam  the  land  in  qaestion  had  been  reached 
by  the  original  writ;  nor  u  there  any  reason  to  snp* 
pose  that  when  the  aluu  writ  iBsaed  the  original 
writwasnotatiUinforoe.  The292nd  section  oFthe 
Common  Law  Prooednre  Act  provides  that  every 
writ  of  fieri  faaas  may  be  in  the  form  contained  in 
the  26th  Bchedale  to  the  Act ;  and  according  to  that 
form  the  writ  wonld  be  retamable  "  immediately 
after  the  exeoation  thereof."  The  section  indeed 
goes  on  to  say  chat  all  writs  of  exeoation  may 
be  made  retamable  on  a  day  certain,  or  may  he 
retamable  after  the  execation  thereof.  Bnt  th^ 
is  nothing  here  to  show  that  in  this  case  the 
origin^  writ  had  expired  before  the  5th  Jan.  1872 ; 
and  the  act  of  the  registrar  in  delayinf^  the 
isgistration  of  the  tranafera  to  Baylis  ontil  the 
21st  affbrds  a  Btroog  inference  that  the  original 
writ  was  in  force  1^>  to  that  date.  There* 
fore,  whether  the  alitu  writ  was  or  was  not 
properly  issned  (a  i^aestion  npon  which  their  lord- 
ahips  oSer  no  opinion)  it  seems  clear  that  the 
service  npon  the  registrar  oi  a  oopj  of  it  in  order 
to  affeot  lands  already  affected  by  the  original 
writ,  can  be  aocoanted  for  only  by  snpposing  that 
the  object  of  the  party  making  the  service  was 
the  nnwarrantable  one  of  attemptiog  to  enlarge 
the  statatable  term  of  three  months,  within  whicb, 
in  order  to  enforce  his  execation  agunst  the  lands, 
hejwas  bound  to  procnre  the  sale  them.  Again, 
their  lordships  are  of  opinion  that  npon  the  true 
constraction  of  those  provisions  of  the  statute 
(which  have  already  been  referred  to  and  con- 
sidered) Baylis  had,  on  the  5th  Jan.  1872,  aoquired 
•  tisla  to  the  lands  whidk  oonld  only  be  defeated 
bj[  a  sheriffs  truisfbr  c^them  in  parsoanoe  of  the 
orifpnal  writ.  TIm  transfers  to  the  respondent 
were,  «tv  amoewit,  in  parsaanoe  of  the  oltot  writ, 
and  were  made  at  a  time  when,  according  to  the 
statnte,  no  valid  transfer  ooold  have  been  made  in 
execation  of  the  orif^iui  writ.  If  this  be  so  the 
r^istrar  was  right  m  completing  Baylis's  title  by 
registration  on  the  21sc  'Jannary,  and  in  issuing 
the  certificates  to  him,  and  was  also  jastifled  in 
refusing  to  register  the  snbseqaent  transfers  to  the 
respondent.  It  follows  that  the  first  order  is 
erroneous  and  ought  to  be  reversed.  This  being 
so,  it  becomes  nnnecessaiy  for  their  lordships  to 
consider  particularly  the  correctnesB  oS  the  two 
other  orders.  They  are  founded  upon  the  first, 
and,  if  that  oannot  stand,  must  fait  with  il*.  The 
case  has  been  heard  ee  poHs,  and  their  lordships 
are  therefors  the  more  deBiroos  to  abstain  mm 
fixinreBsing  any  opinion  upon  the  constmction  of 
the  statute,  and  upon  the  reasons  given  by  the 
learned  judges  of  the  Supreme  Court  for  their 
Tarions  orders,  which  is  not  essential  to  the  deter- 
mination of  the  presmt  I4>peal.  They  will  hambly 
advise  Her  HajesW  that  all  the  three  orders  under 
appeal  be  reverse^^  and  in  lieu  thereof  that  orders 
be  made  dismissing  the  summons  of  the  29th 
June  1872  with  costs,  and  the  snmrnonses  of  the 
12th  March  1873  and  the  29th  August  1874  with- 
out costs.  Considering  that  the  subsequent  liti- 
gation would  have  been  avoided  if  theB^^trarof 
Titles  bad  a[^}ealed  against  the  first  order  at  the 
proper  time,  their  loraships  have  come  to  the  oon- 
olnsKHi  that  the  orders  of  dismissal  of  the  two  last 
anmmonses  should  be  without  costs.  They  Hank, 
however,  that  the  registrar  is  entitled  to  tna  oosta 
of  this  ^ipeaL 

Ordene^ppeaUd/rim  reverted  and  anpteiaUowee^ 
Sdioitonforthe  appellant.  FreAfiddg  and  Co. 
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Tkuredatf,  Nw.  30, 1876. 
(Before  Jaxib,  L.  J.,  and  Baggaiut  and  Bun, 
JJA..) 

parte  Dixcv ;  Be  Hkitlet.  (a) 
Principal  and  ageni — Factor — Bat^^  agaiiut  prim- 
ovpal  of  debt  due  from  agent— Proef  »n  bankmptcff. 
The  fact  that  an  a^ent  for  the  tale  of  goode  tear 
directed  by  hie  prvnoipal  not  to  eeU      goods  t» 
hit  oum  name,  out  to  dieeloee  hie  aqencgy  tnB  aof 
deprive  a  bvyer  of  the  right  of  a^ng  off  agaiatt 
the  prineipc^e  claim  for  tJu  goode  a  dAt  am  to 
him  from  the  agent,  ^  the  UmUaiiom  of  fhs 
agent'e  authority  woe  ftof  diedoeed  to  ike  bnger. 
Somenza  v.  Brinsley  (18  C.  B.  N.  8.467  ;  12  X.  T. 

Bep.  N.  S.  265),foUotoed  and  explained,  ' 
This  was  an  appeal  from  a  decision  of  Mr.  Begis* 
trar  Spring  Bice,  sitting  as  Chief  Judge  in 
Bankruptcy. 
The  fiusts  of  the  case  were  bri«fly  as  follows : 
In  1872.  William  M*ATthar.  who  carriel  on 
business  as  an  iron  merchant  in  London  ander  the 
firm  of  M' Arthur  and  Co.,  was  appointed  sd* 
a^nt  in  London  fbr  the  sale  of  Catder  and  Govsn 

fug  iron,  mannfaetnred  by.Messrs.  William  Dixon 
Limited),  of  Glasgow,  who  forwarded  large  quan- 
tities of  iron  to  him  for  sale.  One  of  the  terms  of 
his  appcnntmrait  was  that  in  case  of  (myment  hr 
bills,  the  agency  for  Messrs.  William  Dixon  shoaUl 
be  disolMed  on  the  bills  During  the  year  1874, 
M' Arthur  made  several  sales  of  their  iron  to  W.T. 
Henley,  who  carried  on  business  as  a  tdegi^ih 
engineer  and  contractor  at  Woolwich. 

Henley's  orders  were  sent  to  M* Arthur  as  if  be 
had  been  princip^,  and  the  invoices  for  the  goods 
were  made  out  m  M* Arthur's  own  name  (or  ratbar 
in  the  name  of  M'ArUiur  and  Co.),  as  if  be  had 
been  prinoipaL  But  in  the  bills  of  erchange 
which  he  drew  upon  Henley  fur  the  prwe, 
U'Arthur  and  Go.'s  signature  was  accompanied 
by  the  words  "  Agonta  for  W.  Dixon  (Limited), 
dalder  and  Govan  Iron  Works.  Glasgow,"  which 
words  were  stamped  npon  the  bills  in  pale  Una 
printed  letters  by  means  of  a  stamping  machine 
but  so  faintly  as  to  be  hardly  legible,  the  more  to 
as  the  signature  of  M' Arthur  and  Co.  was  written 
over  the  words. 

On  the  25tb  Jan.  1875.  Henley  sent  an  order 
to  M' Arthur  for  thirty  tons  of  No.  1  Galder  pig 
iron  at  51.  per  ton,  and  thirty  tons  No.  3  Calder 
pig  iron  at  41.  9s.  6d.  per  ton. 

On  the  28th  Jan.  M'Arthnr  forwarded  the 
goods  and  sent  an  invoice  of  them  headed  **  W.  T. 
Henley,  Esq.,  in  account  with  Wm.  M'Arthnr  and 
Ga"  The  prioe  amounted  to  ^6L  5*.  6(1.,  and  at 
the  foot  of  ^e  invoice  were  the  words  "  Payment 
by  cash  on  10th  Feb.*  leas  2i  percent." 

On  the  10th  Feb.  1875,  M'Arthnr  sent  to 
Henley  for  his  acoeptance  a  fonr  mouths*  bill  fer 
2861.  5«.  6d.,  with  the  words  "Agents  fin-  W. 
Dixon  (Limited),  Calder,  &c.,  Wor&,  Glassov." 
very  faintly  stomped  upon  it,  and  the  agnatara 
"  Wm.  M'Arthnr  and  Ga,  per  J.  Maokenai^" 
written  over  the  stamped  words.   
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Hraley  refused  to  accept  this  bill,  claiming  to 
Mfe-off  aqcaiiut  (he  piioe  m  iMger  debt  whioh  waa 
du  to  him  from  If*  Aiihur  on  a  private  aooonnt. 

In  Menh  1875,  Henley  filed  a  petition  for 
fiqnidation  of  his  affiura  bjr  amngonent,  and  in 
tu  followittg  monUi  M'Arthor  filed  »  similar 
petition. 

UeetTB.  W.  Dixon  claimed  to  proTe  against 
Hnkr'e  estate  for  2861.  5«.  6d.,  the  price  of  the 
iron  pnrchased  1^  him  in  Jan.  1875.  The  trustee 
rqet^ed  the  protrf  on  the  ground  that  Henley  had 
dealt  with  M* Arthur  as  prinoipal;  and  that  there 
was  a  right  of  set-off  agamet  the  larger  debt  dne 
from  K'Arthnr  to  Henley. 

In  support  of  the  chum  of  Kessrs.  W.  Dixon, 
U' Arthur  and  his  cashier  d^osed  that  Henley 
bad  no  authority  from  K'Arthnr  to  place  the 
imrohase  money  for  the  iron  to  U' Arthur's  credit 
m  the  priTste  aooonnt  between  him  and  J^uley, 
tiiat  he  mnrt  haTokzunm  from  the  words  stamped 
on  the  bills  sent  him  &»■  acoeptanoe  tnat 
M'Artiiur  aoted  in  the  sale  as  agent  f6r  Hessrs. 
W.  Dixon,  irhoae  proptt^  the  inm  was,  and  that 
ife  was  well  known  m  toe  trade  that  M* Arthur 
was  the  sole  agent  for  Ifessrs.  W.  Dizfm's  Galder 
nd  GoTan  iron.  And  Messrs.  W.  Dixon's 
man^^  deposed  that  U' Arthur  never  had  auy 
anthoritjr  from  Messrs.  'W.  Dixon  to  sell  the 
Calder  iron  aa  a  principal,  and  that  eveir  pig 
was  branded  with  the  word  "  Calder,"  and  that 
it  was  well  known  in  the  trade  that  iron  so 
branded  was  made  solely  by  Messrs.  W.  Dixon. 

On  the  other  hand,  Henley  deposed  that  he 
always  believed  he  waa  dealing  with  M' Arthur  as 
a  prmcipal,  and  that  he  never  heard  anything  to 
the  oontmry  till  the  22nd  Feb.  1875,  and  he  was 
not  onMB-examinedon  this  statement. 

Henl^s  manager  deposed  that  cert^n  Galder 
IRg  iron  which  was  ordered  in  Feb.  1875,  and  sop- 
jdkd,  but  afterwards  returned,  was  only  ordered 
with  a  view  of  redocing  the  nnseoured  balanoe 
owing  from  K'Arthnr  to  Henley  on  their  general 
aoconnt. 

The  registrar  held  that  the  tmstee  of  Henley's 
estate  waa  entitled  to  the  set-ofl^  and  rcgeoted 
Messrs.  W.  Dixon's  proof. 

From  this  decision  Messrs.  W.  Dixon  appealed. 

De  Oete,  Q.C.  and  Baglvg,  for  the  appellants. — 
The  conditions  laid  down  by  Willes,  J.,  in  Bwnenxa 
V.  BHntlffu  (18  C.  B.,  N.  8.,  467-77 ;  12  L.  T.  Bep. 
N.  S.  265-6),  as  necessary  in  order  to  mat  e  a  valid 
defence  to  sooh  a  claim  as  this,  namely,  "  that  the 
ODntraot  waa  made  by  a  person  whom  the  plaintiff 
had  intrusted  with  the  possession  the  goods, 
ttat  tiiat  pttwm  sold  tbem  as  his  own  goods  in  his 
own  name  as  principal  with  the  authority  of  the 
pluntiff,  that  the  defendant  dealt  with  him  as  and 
DeKeved  him  to  be  the  principal  in  the  transaction, 
and  that  before  the  defendant  was  undeceived  in 
that  resnect  the  set-off  accrued,"  have  not  been 
fulfilled  nere;  indeed,  all  those  conditions  are 
Unfulfilled  here.  It  is  not  proved — indeed  the 
oontnuy  is  distinctly  proved — that  M' Arthur  sold 
this  iron  as  his  own  goods  io  his  own  name  as 
principal  with  the  authority  of  the  appellants. 
K'Arthar  was  not  a  &ctor  intmsted  witn  goods 
from  abroad,  and  therefore  he  had  no  implied 
Mthority  to  sell  the  goods  in  his  own  name. 
B^e^  cannot 'have  believed  that  he  was  dealing 
with  H'Axthnr  as  principid,  the  words  stamped 
vfoa.  the  bills  whicdi  he  acoqvted  in  respect  of 
"xm  en  several  oocaoona  showed  him  that 
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K'Arthnr  sold  as  agent  for  the  sftpellanta.  "Ba 
had  thus  the  means  of  knowing  that  he  was  deal- 
ing with  an  agent,  and  ondep  sooh  oiroamstamon 
the  case  does  not  come  within  the  rule  laid  down  in 
Qwrg«  V.  Clageti  (7  T.  Bep.  S59 ;  2  Smith's  Lead. 
Gas.  5th  edit.  359),  that,  if  a  factor  seUs  goods  as 
his  own,  and  the  bnyer  knows  nothing  dt  imy 
principal,  the  bnyer  may  set  off  any  desuind  he 
may  have  on  the  motor  a^^nst  the  demand  for  the 
goods  made  by  the  prindpi^.  M'Arthur,  in 
selling  the  goods  iu  his  own  name  without  dis* 
cl<Ming  his  principal,  clearljr  acted  beyond  the 
scope  of  his  authority :  {Baring  v.  Come,  2  B.  A 
Aid.  137.)  Henley  had  such  means  of  knowing 
that  he  was  doling  with  an  agent  that  the  neces- 
sary inference  is  Uiat  he  did  know :  (fotrtM  v. 
The  Impencd  OUoman  Bank,  29  L.  T.  Bep.  N.  S. 
689;  L.Bep.  9C.  P.  38.) 

Bmimmg.  Q.G.  and  Jetme,  for  the  respcmdent, 
the  tnutee  in  Henley's  liquidation,  were  not  called 
apon. 

Jaxbs,  L.X — I  am  of  f^nnion  that  the  regis- 
trar's order  in  this  case  ought  to  be  affirmed.  It 
seems  to  me  that  every  one  of  the  requisites  men- 
tioned by  Willes,  J.,  in  Semema  v.  BrintUy* 
has  been  proved.  That  is  to  say,  acoording 
to  the  ordinary  mode  of  dealing  ot  factors, 
McArthnr  sold  the  goods  in  his  own  name  and  as 
his  own  goods.  Henley  swews  and  Henley's 
agent  swears  (and  they  have  never  been  cross-ex- 
amined) that  he  dealt  with  KcArthnr  as  principal, 
aud  in  the  belief  that  he  was  the  principal,  and 
never  had  any  doubt  upon  the  subieot  until  the 
22nd  Feb.  The  only  evidence  adduced  against 
tbiut  is — ^first,  a  private  communication  between 
the  prinoipala  ana  the  agent.  That,  of  coun^ 
cannot  limit  the  anthority(tf  the  agent,  whole 
authorised  to  hold  himsuf  oat  to  the  world  as 
prinoipal.  Secondly,  the  fbrms  of  certain  bills  of 
exchange  are  relied  upon.  But  when  I  come  to 
look  at  them  they  amount  to  nothing  whatever, 
because  although  there  is  somebhiug  printed  on 
them  as  to  agency,  that  printed  matter  is  so  care- 
fully written  over  with  ink  as  to  prevent  anybody 
from  seeing  it  at  first  sight — bo  carefully  writteA 
over  that  I  had  some  mfficnlty  myself  in  seeing 
what  the  meaning  of  the  printed  words  was.  Then 
the  bills  theqiselves  are  endorsed  by  KcArthnr  as 
principal,  he  thereby  makicg  himself  liable  upon 
them  to  anyone  into  whose  hands  they  might  coma 
as  indorsees.  Upon  that  first  point  I  am  satisfied 
that  the  requisites  mentioned  m  that  judgment  <^ 
Willes,  3^  have  been  fully  complied  aim.  Then 
as  to  the  setKvff,  the  registrar  has  found  as  a  hot 
upon  the  evidence  befSne  him,  iriiioh  he  beUeved, 
that  tiiere  waa  nothing  sufBcient  to  displaoe  the 
positive  affidavit  that  there  was  an  actual  debt 
due  from  McArthnr  and  Henley  before  the  22iul 
Feb.,  when  the  notice  reached  him  that  the  Roods 
really  belonged  to  some  one  else.  In  my  opinioa 
the  appeal  ought  to  be  dismissed  with  costs. 

Bagoalliy,  J.  a. — I  am  of  the  same  opinion. 

Bbbtt,  J.A. — I  am  of  the  same  opinion.  'Thft 
first  point  in  this  case  arises  upon  the  assumptioa 
that  there  is  a  debt  doe  from  Henley,  the  a^nt,  to- 
Dixon  and  Co.,  the  alleged  creditors.  It  is  con- 
tended that  even  assuming  that  to  be  so,  the  rule 
laid  down  bv  Willes,  J.,  in  Semenza  v.  Brinalev 
is  not  fnlfilled,  on  two  grounds.  First  of  all» 
it  waa  said  tlwt  tiie  went  was  not  a  factor 
and  a  limitati(Hi  of  the  c^nition  of  afi^itor  waa 
«.gg«feed  which,  I  0QBfi«.^g,^^^n@;^J^I^ 
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heard-of.  The  troo  definition  oT  a  fitotor  was,  as  I 
have  vAmys  tboQ^tb,  thafe  wbiah  is  laid  dotrii'  iu 
Smith's  Meroantila  Law  (8th  edit.,  jr.  106).  where 
it  is  said;  "There  are  two  floctennTe  classes  of 
laereaDtile  agentsi  tiz.,  faetms  who  are  entrusted' 
with  the  poB session  as  well  as  the  disposal  o{  pro- 
perty, and  brokers  wbo  are  employed  to  oontniet 
about  il^withont  being  put  into  possession."  As 
for-  limiting  tfaat  definition  by  a  supposition  that 
lectors  are  only  entrasted  with  goods  sent  from 
abn>ad,  that  is  a  limitation  which  I  ncTer  before 
heard  of,  and  wbioh  I  thint  mast  be  rejected. 
Then  McAi-thnr  was  a  factor,  that  is  to  say,  he 
was  a  person  entrusted  with  the  possesBiou  as 
vnAl  as  the  disposal  of  tho  property.  He  was 
a  factor.  Willes,  J.,  who  had  the  greatest  experi- 
■enoe  in  merauitile  law  that  aoy  man  in  the 
world  coald  have,  says  in  Semenza  t.  Bi'maley, 
that  it'  is  nanal  for  fiictors  (that  ia  to  say 
persona  who  are  so  enimsted  with  goods) 
to  adi  the  goodd  in  their  own  name.  Another 
mle  of  law  is  this,  that  (he  question  of  the  extwit 
■of  an-i^ent*8  uithority  as  between  hineelf  and 
third  parties  is  to  be  measured  by  the  extent  of 
his  usual  employment.  That  being  so,  the  very 
fact  of  entrusting  yonr  goods  to  a  man  as  a  fiictor 
with  a  right  to  suit  them,  is  prima  facie  an  antho- 
rity  iVom  you  to  him  to  eel!  tbem  in  his  own  name. 
Therefore,  there-  being  no  limitation  of  that  autho* 
rity  as  shown  here  tu  the  person  who  was  dealing 
with  the  agent,  that  is  sufficient  eridenoe  of  an  au- 
tbority  to  the  agent  to  sell  the  goods  in  his  own 
name  as  principal  with  the  consent  of  the  person 
who  hatd  entrusted  him  nith  the  goods.  Thnt  point, 
therefore,  ii  made  out.  It  is  true  that  Willein,  J., 
in  Semenza  T.  Briiislmj  mrationed  as  one  ai  the 
neesBsary  things  to  enable  the  debtor  to  set  off 
the  i^ent'e  debt  against  the  principal,  tiiat  the 
sale  of  the  goods  by  the  agent  as  bis  own  must 
ban  been  with  the  autlioritj  of  the  principal,  but 
that  was  because  be  wns  dealing  with  a  demurrer, 
And  at  the  end  of  the  judgment  he  himself  said  it 
was  a  great  pity  that  tho  [larties  did  not  go  on  and 
try  the  facts.  And  if  the  facts  had  been  tried, 
the  monrant  Mr.  Justice  Wiltes  had  found  that  the 
.agent  was  entrusted  with  the  goods  as  a  factor 
he  would  hare  held  that  that  was  of  itself  an 
.authority  given  to  him  by  the  principal  to  sell  in 
hi%  own  name,  so  far  as  concerned  anybody  to 
whom  no  limitation  of  that  authority  was  disclosed. 
Therefore  that  point  is  made  out  that  the  sale  in 
the  agent's  own  name  was  with  the  authority  or  the 
principal.  Then  it  ia  said  thst  the  person  dealiiiff 
with  the  agent  must  be  shown  to  hare  believed 
that  he  was  the  principal  in  the  transaction. 
Now  in  the  present  ease  be  awears  that  he 
did  bdiere  tuat.  But  it  is  suggested,  to  the 
contrary,  that  the  lulls  of  exdiange  in  the 
fanner  tnasaotions  must,  upon  their  face,  hare 
slmwn  him  that  the  >^nt  was  dealing  merely 
.as  an  agent.  If  the  Inlls  bad  in  fhct  shown  that 
the  was  dealing  as  an  agent,  I  should  have  thought 
itfaen  that  the  point  was  a  good  one.  But  tbr- 
ilnnately  we  have  looked  at  the  original  documents, 
.and  the  moment  the  original  documents  are  shown 
we  see  that  the  decision  of  the  registrar  ought  to 
be  supported,  because,  although  it  is  alleged  that 
the  buls  on  their  face  do  show  that  the  drawer  was 
an  agent,  yet  when  you  look  at  them  you  see  thali 
the  words  which  are  relied  upon  are  iu  such  a  form, 
they  are  printed  so  faintly,  and  are  so  written  orer, 
that  to  say  the  pnrchaser  mnst  hare  had  knowlad^ 
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of  the  fact  of  agency  from  seeing  the  bills,  woald 
be  wrong.  Atall  errats  we  csnnob  say  tiw  Bagb- 
trarwas  wrong  in  finding  that  Horiey'a  obA  b 
true;  than  ia  nodifaiff  on  Uie  fooe  «  tiie  bffli 
tn  diow  ns  Ant  Us  oatti  is  imtme.  ThereEoni 
ftr  as  the  law  is  ooncemed,  the  ease  is  brooji^ 
within  the  rule  laid  down  bv  WiDea,  J.  Im* 
however,  would  be  nothing,  if  there  was  piwti* 
CAlly  no  set-off.  Bnt  ^ere,  again,  the  BtegiaMs 
haa  found  on  the  evidence  that  there  was  &  ast^ 
off,  and  there  is  noting  now  broogfat  before  the 
court  to  show  that  the  decision  of  the  Begialnr 
was  wroufi  in  that  i«9peet. 

jAU£d,  L.J. — The  appeal  wilt  be  dismissed  with- 
costs. 

Solicitors  Ibr  the  appellants,  CohboUL  and: 
Solicitors  for  the  respondent,  Gedge^  KlrVy,  and 

miett. 


2%wsda^  Dec  7,  187S. 

(Bef<ne  Jakes,  L<J.,  and  BA.eGALUT  and  Bbbz, 
JJ.A) 

Ex  parte  Tbabell;  £0  Tuelbell^o.) 
OomponHon^Sham  resalufioii — Jftrfiset  cf  Jamd^ 
nest  to  debtor— DiBWttiimtcreditTr—Bamkrt^k^ 
Act  1869  B.  126. 
Where  the  creditors  of  a  liquidating  debtor  mihom 
statement  of  c^ira  thawed  a  large  amoimi  at 
dvbts  <md  virinaUy  no  assete,  paeeed  a  retotrntiim 
to  accept  a  compotiiion  of  la.  in  the  ponnd,  te  be 
paidtBiikin  one  month  from  the  date  of  ikeregi^ 
trtiHon  of  the  reealutien,  no  aeemU^  hemf 
giv«n  for  eHeh  paument,  it  was  held  thgl  A§ 
fade  led  neceeearUy  to  the  inferenea  Aat  tta 
reeeluHon  had  been  patted,  net  bond  fida  fmr  tie 
henefU  of  ihe  trediiore,  hut  from  mere  vuUve^f^ 
InnkdaeaM  to  the  debior,  and  thai,  therefore,  He 
Begitirar  wae  right  in  refuiSng  at  the  iMtiameef 
a  diaemtient  creditor  to  regiater  fhe  reaohUiam^ 
Ex  parte  Page  (34  X.  T.  Itep,  N.B,  638;  L-Bep, 

2  Gh.  D.  323),  explained. 
Tnis  was  an  appeal  from  a  decision  of 
trar  Hazlitt,  sitting  as  Chief  Judge  in  Bank- 
ruptcy. 

The  facts  of  the  case  were  shortly  as  foHowa : 

On  the  Jane  1876,  Mr.  Hull  Terrell,  a  re- 
tired solicitor,  against  w  horn  proceedings  in  bank- 
ruptcy bad  been  previonsly  commem»d  by  the 
Sheffield  and  Bothe^am  Joint  Stock  Bankii^ 
Company,  filed  a  petition  for  liquidation  of  hit 
alEairs  by  arrangement. 

The  first  meeting  of  the  creditors  under  As 
liquidation  petition  was  held  on  the  24tfa  June. 
The  statement  produced  by  the  debtor  shomd 
that  his  debts  amounted  to  11,3581.,  of  which  ISTl 
was  due  to  the  preferential  credttws,  narody,  ht 
house  rent,  rates  and  tazea,  and  that  his  asiili 
amounted  to  751. 

The  meeting  waa  adjonnied  to  tin  5Ch  Jvif, 
when  the  creditors  by  Uie  due  st&tntory  najori^ 
passed  a  resolution  to  accept  a  composititoi  n 
1«.  in  the  pound,  payable  within  one  month  of  A* 
date  of  the  registration  of  the  resolution. 

This  resolution  was  confirmed  at  a  seond 
meeting  of  the  creditors  held  on  the  18th  July. 

The  regiatration  of  the  resolution  was  opposed  li|f 
the  Sheffield  and  Botherham  Joint  Stock  Bank- 
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kg  CoapsDj*  and  fche  ngUtrar.  being  o£  opioion 
uat  the  Twotutioa  mu  not  bond  fide  for  the 
benefit  of  the  creditors,  refused  to  register  it*  hub 
gave  the  debtor  leave  to  eununou  a  fresh  firsb 
loeeting  -  of  tke  creditors  lor  the  purpose  of 
^enng  a  compositioa  tobe  eeonredto  thnr  sotis- 
{actioo.  S'rom  the  former  part  of  this  decision 
lite  debtor  appealed. 

.Tbeie  was  some  evidence  that  the  debtor's  son 
mi  to  find  the  money  to  pay  the  oomposition,  but 
ibebad  not  bound  himself  in  any  way  to  do  ao. 

Martm,  Q.C.  and  J.  G.  Laing  for  the  appellant.— 
The  preferential-  creditors  b  wallow  ap  all  the  assets, 
«ad  therefore  the  creditors  oonld  have  got  nothing 
.iuA  bsakmpti^,  and  were  entitled  to  acoept  'sa(£ 
Aon^KMition  aa  they  oonld  get.  As  the  rescda- 
tiaa  prcrvidea  that  the  cxnnpoaition  sball  be  paid  m 
•a  month,  tho  creditors  retain  a  complete  hold  over ' 
ibe  debtor,  for  if  it  is  not .  paid  on  the  &pp<»n(ed 
idsy,  the  full  amount  of  the  debts  woold  at  onee 
baemne  reooremUe  [Jambs,  L.J. — How  can  joa 
distingaish  this  oaae  from  Ex  parte  Page  (34  L.  T. 
iUp..N.  a  638 ;  L.  Bep.  2  Ch.  "Dir.  323).  where  we 
affirmed  a  refusal  to  register  a  resolution  of  this 
kind  on  the  ground  Uiat  the  power  given  to  the 
majority  of  me  creditors,  by  the  126tb  section  of 
theBankmptcy  Act  1860,  must  be  exercised  bond 
JUe  tar  the  braeflt  of  the  oreditoi  b,  and  not  from 
mere  motives  of  kindness  to  the  debtor  P]  There 
'thecreditorfl  resolved  to  accept  a  composition  of  la. 
in  the  pound,  though  the  debtor's  own  estimate 
fthowed  enough  to  pay  bs.  in  the  pound,  so  that  the 
fuots  led  necessarily  to  the  inference  that  the 
creditors  were  actaated  by  motives  of  kindness  to 
"the  debtor.  "While  here  the  creditors  get  more  by 
the  resolution  than  they  would  in  a  bankruptcy, 
and  there  is  nothing  to  show  that  the  resolution 
ns  passed  otherinae  than  hand  fide  in  the  interest 
of  the  creditors.  They  also  cited 

Sx  parte  Sir  William  Buuell,  32  L.  T.  Bep.  N.  S.  4 ; 

LB«p.  10  Ch.  255: 
MB-parU  Limley,  re  Harper,  29  L.  T.Bep.  N.  S.  587  : 

L.  B«p.  9  Ch.  290 ; 
Sr^^i^E^mrthy,  S2  L.  T.  Bep.     S.  OSS ;  L.  Bep. 

E.T.  Heidt  for  the  respondents,  the  Sheffield 
md  Bothsrham  Joint  Stock  Bonking  Company, 
WBaot  called  npon. 

JiXEs,  h.J. — The  cases  of  Ex  parte  Page  and 
E»  parte  8tr  WiUiam  Buaeell  are  now  bind- 
ing upon  tiae  oonrt.  The  court  there  put  a 
j-Jdidal  oonstmction  upon  the  Act  with  regard  to 
these  compesitimB,  and  we  then  came  to  &e  oon- 
ehuion  rxpreased  in  those  cases  that  the  creditors 
moac  act  bond  fide  in  the  same  way  as  it  was  held 
ander  the  old.  Act  and  in  analogous  cases  by  the 
ihen  Coart  of  Appeal.  This  court  has  laid  it 
down  that  the  resolutions  must  be  passed  bond 
>de  in  the  interests  of  the  creditors,  and  that  they 
most  not  be  mere  sham  resolotiuns.  The  foots 
show  hen  that  the  resolutions  were  not  passed 
bond  fide.  In  this  case  a  respite  from  proceedings 
in  haokruptoy  is  given  for  a  month,  the  debtor 
having  no  assets  that  he  could  recover;  he  had 
no  aeseto  bv  -which  he  could  do  anything,  and 
•there  is  nobody  who  offers  any  security;  tho 
creditors  merely  hope  l^t  the  debtor's  sons  will 
in  the  coarse  of  a  month  find  the  money  ;  that  ia 
Slot  a  sect  (tf  ansiigemcnt  for  which  the  Act 
Mppean  to  me  to  bam  provided.  I  think*  there* 
MBB,  that  the  Bagistrar  was  i^rt  in  what  he  did. 

BsfiGAJUUT,  J.A.— I  am  of  the  suae  opinum.  I 
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assent  to  the  general  prinoiple  -ihab  there  is  no 
dn^  imposed  upon  the  R^giafersr  to  aacertun 
whether  the  resolutions  sire  Moh  as  it  would  be 
prudent  for  the  creditors  generally  to  ad<^t.  The 
duty  imposed  npcm  him  is  to  see  whether  the 
meeting  was  properly  oonTened,.aiid  whether  the 
resolutions  were  passed  by  the  mroper  statntorf 
majority,  there  having  been  laid  oefero  the  meet' 
ing  the  statements  which  the  Act  requires,  in 
other  words,  and  in  accordance  with  the  language 
used  in  Ex  parte  Page,  in  the  coarse  of  the  judg- 
ment, whether  the  resolutions  were  such  that  the 
majority  of  the  creditors  could  reasonably  bind 
the  minority.  It  was  held  in  that  case  that  they 
were  not  such  as  oould  reasonably  and.  properly  be 
binding  npon  the  minority,  and  I  am  clMurly  of 
opinion  that  such  is  iba  case  here.  In  this  case- 
then  are  bo  assets  at  all.  tmd  there  is  no  seonrity 
given.  Oonsequently  this  ia  a  esse  of  passing  re- 
solntions  which  practically  release  the  debtor 
from  his  obligations  without  any  advantage  to  the 
creditors. 

BaxTT,  J.A. — In  order  to  obey  the  authority  at 
any  case  it  is  not  suffitnent  to  look  merely  at  the 
facts  of  the  former  cases,  because  the  facts  in  no 
two  nases-ever  agree;  Aiid  it  is  not  sufficient  to 
look  at  ^e  mere  words  used  in  one  part  of  the 
judgment,  hut  it  ia  neoessary  to  discover  what  is 
the  principle  npon  which  the  court  decided  the 
former  case,  and  that  prinuple  is  binding  and 
ought  to  be  applied  to  future  cases.  X  take  it  that  in 
all  tho  cases  which  have  been  decided  with  regard 
to  the  duty  of  the  registiv,  it  has  been  held  that 
so  loQg-as  it  can  be^wn  that  the  creditors  have 
«cted  -within  the  statoto,  then  all  the  resistrar 
has  to  do  is  to  register  the  resolutiims ;  he  has  no 
authority  to  detonnine  as  to  the  wisdom  of  the 
resolutions;  he oanitobrnecttheTesolations passed 
on  account  of  their  fooiisbness,  but  he  may  de- 
termine  whether  the  creditors  have  acted  unfairly 
in  the  interests  of  the  debtor,  because  if  they 
have  acted  unfairly  in  the  interests  of  the 
debtor,  it  oannot  properly  be  said  that  they 
have  passed  resolotions  according  to  the  atatnto 
at  all.  Now  in  the  case  of  Ex  parte  Page,  tbefirst 
part  of  the  judgment  no  doubt  says  that  two  re- 
gistrars iu  succession  have  come  to  tho  conclaaioa 
that  these  resolutions  were  not  such  as  to  justify 
tho  binding  of  the  minority  by  the  majority.  That 
is  perfectly  correct,  but  I  apprehend  that  the 
reason  why  that  proposition  ia  laid  down  is  because 
the  next  proposition  laid  down  in  the  judgment 
was  tiobstantiated.  The  judgment  then  goes  oa 
to  say  that  the  Legislature  has  given  power  to  the 
m^ority,  but  it  must  be  exercised  bond  fide  in  the 
interests  of  the  creditors,  and  not  from  motives  of 
'kindness  to  the  debtor ;  that  there  must  be  a  bond 
fide  resolution  of  the  creditors.  That  is  the  foun- 
dation of  the  judgment,  aud  that  is  the  reason 
-why  the  resolutions  in  that  case  were  not  such 
that  the  majority  of  the  creditors  could  reasonably 
bind  the  minority.  The  only  question,  therefore,, 
which  the  Registrar  can  properly  try,  besides  the 
formal  matters  of  whether  the  requisites  of  the 
statute  have  been  fulfilled,  ia  whether  the  resolu' 
tion  was  a  bond  iidii  one,  and  he  has  a  right  to 
come  to  the  conclusion  that  it  was  not  so  if  the 
creditors  were  acting  not  bond  fide  in  the  interests 
of  the  creditors,  but  -from  motives  of  kindness  to 
the  debtor,  and  the  question  here,  therefore,  is 
whether  the  Bea^strar  is  justified  in  coming  to 
the  conclusion        the  '^of.uUj.gB  g^t^tffe 
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were  paued,  not  bond  fide  by  th«  oreditras  as 
cre^ton,  but  out  of  inotiTbB  of  kindneu.  It  is 
trne  tfant  tfaore  ii  an  affidavit  which  states  the 
beliof  ot  the  person  who  loade  the  affidavit  that 
fhe  reHoIntions  were  passed  oat  of  motives  of  kind- 
ness to  the  debtor,  and  I  dare  say  there  is  an 
affidavit  sajring  that  that  is  not  so,  bnt  we  nuist 
look  at  the  facts  before  the  Begistrar,  and  see 
whether  he  was  not  josttfied  in  coming  to  the 
conclnsion  be  did  npon  the  &cts.  The  case  here 
is  that  the  debtor  had  not  means  of  paying 
Ifl.  in  the  ponnd  himself,  and  it  is  sud 
that  be  bad  no  prospect  of  being  able  to  pay 
1$.  in  the  *  ponnd,  and  then  a  resolntiim 
is  passed  that  1».  in  the  ponnd  is  to  be  paid 
in  one  month,  and  no  security  to  be  ^pven  for 
its  payment.  For  irhose  benefit  can  such  a  reso- 
lution be  F  If  we  assume  that  he  had  no  prospect 
of  being  able  to  pay  the  shilling,  of  what  advan- 
tage to  anycremtOTB  conid  that  resolution  beP 
It  oonld  not  be  of  any  advantage*  to  t^«n.  The 
only  person  who  conla  benefit  was  the  debtor,  Mid 
it  might  benefit  him  by  giving  him  one  month 
before  he  coold  be  made  t»Dkrapt  on  an  adverse 
petition.  Then,  when  the  registrar  found  that  the 
only  person  who  could  benefit  was  the  debtor, 
when  he  fonnd  there  was  an  affidavit  to  the  effect 
that  an  appeal  had  been  made  to  tiae  creditors  on 
account  of  the  debtor's  laige  family  and  on 
aoconnt  of  a  young  firm  of  attorneys,  and  when 
he  found  that  the  resolution  was  of  no  benefit  to 
the  creditors,  but  only  to  the  debtor,  it  seems  to 
me  that  it  was  a '  sensible  conclusion  that  the 
creditors,  in  nassing  such  a  resolution,  could  only 
be  actuated  by  kindness  to  the  debtor  and  not  by 
the  belief  that  thOT  were  doing  anything  for  the 
benefit  of  1^  cremtora.  Therefore,  the  ref^tx&r 
oame  to  the  cmly  eenaU^  ocmoInBion  wmoh  is 
within  tbe  law,  and  aaid  that  tins  reaolation  was 
not  passed  bond  Jtds  for  the  creditors  as  oreditors. 

Jakes.  LJ.— The  appeal  must  be  dismissed 
with  costs. 

Solictors  for  the  appellant,  TerreU  and  Simey. 
Solicitors  for  the  respondoits,  I)ohmton,  Qeare, 
and  Co. 


Thwaday,  Dec,  7, 1876. 
(Before  Jau^  L.<r.  and  Baooaulat  and 
Bbbit,  J  J.A.) 

2Sb  parte  The  SHErriELD  avd  Boteeehah  Joutt 
Stock  Baskiho  Company  ;  Be  TB&BBLL.(a) 

Sanhruvtey — Liquidation — Meeting  of  ereditora — 
Potoer  to  aummonfrtahfiret  meeting, 

WJiere  the  majority  of  Vie  ereditora  of  a  liquidating 
debfor  reaolved  to  accept  a  trifling  eompoaition 
witJiOut  any  aecurity,  and  manifestly  from 
moticea  of  ktndnesa  to  the  dehtor,  and  nof  Don& 
fide /or  me  ben^t  of  tha  ereditora,  the  court,  on 
vefuaing  to  reguter  the  reaohtlion,  gave  the  debtor 
leave  to  aummon  a  freak  firat  mttixng  of  (ha 
ereditora  for  the  purpoae  qf  Bering  a  eompoaition 
to  be  aeeured  io  their  aatiafaeiim. 

£z  parte  Oibb^  re  Webb  (W  L.  T.  Bep.  N.  8. 123 ; 
L.  Bep.  10  Oh.  382)»  emplavnod  and  extended. 

This  was  a  cross  appeal  by  the  above  banking 

company  from  that  part  of  the  decision  of  Mr. 

Bagutiar  Hazlitt  (see  J^ai  parte  TerreU,  wrUe  646), 

whereby  be  gave  the  debtor  leave  to  summon  a 


fresh  first  meeting  of  l&e  ereditora  for  die  pgr* 
pose  of  offering  a  compontioa  to  be  seonradto 
their  ntishotian. 

B.  T,  Beid  for  the  amienants.— In  Sz  , 
Oobh,  re  Sedleg  m  L.  T.  Bep.  N.  S.  123 ;  L. 
8  Gh.  727-9)  James.  L.J.  expreased  a  d 
whether  a  treiitk  first  meeting  oonld  have  tny 
validity,  except  where  the  first  meeting  was  in- 
valid for  want  of  proper  advertisements  or  some- 
thing of  that  kino,  in  Ex  parte  Oibha,  re  TPtU 
(32  L.  T.  Bep.  N.S.  292-3 ;  L.  Bep.  10  Ch.  3824) 
Hellish,  L.J.  stated  the  circumstances  nnderwhidi 
a  iiresh  first  meeting  may  be  held,  namely,  "if 
from  some  accident  or  some  mistake  on  ttiepsrt 
of  the  debtor  no  valid  resolution  has  or  oonld  han 
been  passed."  Those  circumstances  do  not  exist 
here ;  there  has  been  no  mistake  on  the  part  of 
the  debtor,  and  the  resolution  is  not  invalid  in 
form.  The  creditors  came  to  a  final  determinatiaa, 
and  their  resolotion  failed  only  because  they  acted 
unfairly  towarda  the  minontj  at  the  orediton. 
He  also  cited 

CMtoyne,  36L.T.  Bep.  N.  8. 938 ;  L 

Marten,  Q.C.  and  J.  Q.  Jjaingy  for  the  roipoih 
dent,  the  debtor,  were  not  called  upon. 

Jahbs,  L.  J. — I  am  of  opinion  that  the  registar 
had  a  right  in  the  excise  of  his  jodicialdisaeyaa 
to  allow  the  ereditora  to  be  summoned  tt^ether 
again  to  consider,  not  whether  it  iras  for  tiie  interest 
of  the  debtor,  but  whether  it  was  for  the  benefit  of 
the  creditors  that  these  resolutions  shoold  be 
registered.  Therefore  the  only  thing  to  be  now 
considered  is  whether  it  is  for  the  benefit  of  tin 
creditors.  The  oreditora  having  come  to  a  resola- 
tion  which  we  have  held  to  be  void  as  not  being  a 
proper  resolution,  what  is  to  be  done  tmdertbe 
cLTcnmstances  ?  1  think  that  the  court — and  thrt 
includes  the  registrars  as  well  as  the  judges — had 
power  to  allow  another  first  meeting  to  be  called. 
Where,  throogh  any  accident,  neglect,  or  mistake^ 
no  valid  resolution  has  been  come  to,  or  no  vahd 
determination  has  been  oometoeither  one  way  or  the 
other,  then  the  court  is  entitled  to  exerciae  thai 
power,  and  that  seems  to  me  to  be  the  state  of 
thingain  the  present  case  which  seema  to  meto 
come  clearly  within  the  meaning,  if  not  w^un  die 
very  words  of  my  jodgment  in  Ex  parte  CSoftk 
The  principle  oi  that  case  seems  to  be  the  aam  as 
in  this  case — that  is  to  say,  that  the  circomstancei 
having  pireveated  any  valid  resolution  or  determin- 
ation being  come  t^  it  was  in  the  power  of  tte 
registrar  to  order  a  fresh  meeting  to  be  mm* 
moned. 

Baqoaluy,  J  JL — I  am  of  the  same  opimosL  Ii 
Ex  porta  Oobb  Jame%  L  J.*  held  that  if  Uw  (^dnioB 
oE  the  creditors  had  been  taken  at  a  meeting,  and 
the  oreditors  refused  to  pass  a  resolution,  tbeo 
tbe  registrar  has  no  power  to  order  a  fireah  flnt 
meeting  to  be  held.  Hellish,  LJ^.,  also  deals  with  a 
similar  case  in  Ex  parte  Qibba^,  re  WMt  {ubi-  aif.). 
That  was  a  case  of  a  valid  resolution  not  hmrof 
been  passed  at  the  meelang  on  aooonnt  of  sons 
accident  or  mistake  on  the  part  of  the  dek^nrt  and 
what  we  have  to  consider  in  the  preamt  oaae  ii  ft 
mistake  on  the  part  of  the  creditor*,  and  dc^  th* 
debtor.  I  moat  oonfissa  tiiat  theobaflmtioHiaf 
the  Lord  Jnattoe  in  that  oaae  seem  to  nw  to  to 
equally  amdicabla  to  an  aoddent  or  nustaire  ot 

theparboftheerediton.  Hejuedtbe*  ''~ 
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in  that  caae  the  debtor  had  mixed  up  hia  joint  and 
separate  debts  and  assets.  It  seema  to  me  that 
the  same  reason  as  the  Lord  Jnstioe  ^ve  there 
tor  consid^ng  that  another  first  meeting  sboald 
be  held  where  there  had  been  an  aocident  or  a'mia* 
take  on  the  part  of  the  debtor  equally  applies  to 
this  case,  where  there  is  a  mistake  on  the  part  of 
the  creditors. 

Bkett,  J.A. — ^Unless  there  ia  some  antiiority  to 
the  Dontrar^,  I  oan  see  nothing  that  ia  not  reason- 
ble  in  aUowmg  a  fresh  meetina  to  be  called ;  but 
if  the  mEitter  is  oonoladed  by  aathority  we  are 
bound  by  it.  The  oase  of  Ex  parte  Qihbs,  re 
Webb,  decided  tiie  matter,  and  there  does  not 
seem  to  be  any  aathority  to  the  contraiy.  If 
there  has  been,  in  fact,  a  first  meeting,  and  the 
Teditors  have  come  to  a  valid  determination, 
that  determination  being  that  they  would  pass  no 
reaolntion,  or  if  they  have  come  to  a  valid  deter- 
mination to  pass  a  particular  resolution,  then  no 
fresh  meeting  can  be  ordered  for  the  purpose  of 
seeing  whether  they  or  other  creditors  have 
changed  their  minda ;  bat  if  no  valid  determina- 
tion baa  been  come  to  at  the  first  meeting,  if,  by 
some  accident  which  has  happened,  a  valid  deter- 
mination baa  not  been  come  to,ilbjr  some  mistake 
on  the  part  of  the  debtor  no  valid  resdation  has 
been  passed,  then  it  appears  that  a  fl:«sh  first 
meeting  may  be  called.  There  beimr  no  authoricy 
against  thitt  propoaition,  and  it  appearing  to  be 
Perfectly  reasonaole,  I  do  nob  see  why  the  re- 
gistrar should  not  have  the  power  to  order 
another  meotiDg,  and  I  think  he  has  properly 
exercised  that  power. 

Jahks,  L.J. — The  registrar  is  not  to  do  this  as 
a  matter  uf  course :  he  must  exercise  his  discre- 
tion. The  appeal  must  be  dismissed  with  ooata. 
The  costs  or  the  cross  appeal  to  be  set^  one 
against  the  other. 

Solicitors  for  the  appellants.  DobiuMon,  Qearet 
and  Co- 
Solicitors  for  the  respondent  STsr*^  aodSoney. 


Thwreday,  Aug.  3, 1876. 

(Before  Jambs  and  Hilush,  L.JJ.,  and  Baqgai> 
LAY,  J.A.). 
Ex  parts  Labcasteb;  re  IiANCASTia  (a). 

Sanhntfteu  —  Practice — Dehtor'g  aummoiu — Ser- 
vice— SolicUov't  derk — OouiUri/  agent — Sanh- 
rupUy  Bulee  1870,  r.  61. 

Service  of  a  dehtor't  tummont  by  a  clerk  of  the 
creditor**  aoUeitor,  or  by  ike  eUrk  (/  las  eouniry 
agent  (whore  the  erediloi't  eolieUor  it  a  Londoni 
aolUitor),  ie  good  eerviee  under  rule  61  0^  Ae 
BanJerupley  Bule,t,  1870,  uihieh  providet  mat  a 
debUyi'e  aummana  »KaU  he  eerved  upon  the  dtbtar 
by  {inter  alioe)    I3ie  creditor  or  hie  oMomey." 

Dttiaimv  of  Bacon,  OJ.,  c^rmed. 

This  was  an  appeal  from  a  de<naon  of  the  Chief 

Ji^ge  in  Bankmptoy. 
Ttua  6wto  of  the  caae  were  as  follows : 
One  Lancaster,  who  resided  in  Devooahire,  being 

indebted  in  a  sum      over  501.  to  Matthew  Wild- 

smitb.  a  London  tradesman,  the  latter  instmoted 

his  soliator,  Mr.  William  Foster,  to  take  prooeed- 

ingB  aninst  hira  to  recover  the  amount. 

Mr.  Foster,  who  carried  on  businetB  in  London, 

instmoted  Mr.  6.  O.  Feard,  a  solicitor  at  Bide- 

M  BspotUdtrH.  FB*T^Bi^,BMlst»etiwfe 


ford,  to  apply  to  the  Barnstaple  County  Court  for 
a  debtor's  summons,  and  to  aerve  it  upon  Lan- 
caster, and  a  summons  indorsed  with  the  name  of 
WilUam  Foster  was  accordingly  taken  out,  and 
was  served  on  the  13th  March  1876  by  a  clerk  of 
Feard  upon  Lancaster  personally. 

The  debt  was  not  paid,  and  on  the  7th  April  a 
baokmptcy  petition,  foonded  on  the  non*oom- 
plianoe  with  the  debtor's  snnunons,  was  presented 
against  Lemoaster. 

The  County  Court  judge  disnussed  the  petition 
on  the  ground  that  the  service  of  the  debtor's 
summons  Feud's  clerk  was  not  good,  and  that 
service  ougot  to  have  been  made  by  the  London 
solicitor  himself  under  rule  61  of  the  Bankruptcy 
Rules  1870,  which  proTides  that  "A  debtor's 
summons  or  a  petition  shall  be  served  upon  the 
debtor  by  an  ofnoer  or  a  bailiff  of  the  court,  or  by 
the  creditor  or  his  attorney." 

The  Chief  Judge  reversed  this  decision  on 
appeal :  (See  Ez  parte  Wtldmnith,  re  Lanea^er,  34 
L.  T.  Eep.  N.  S.  951.) 

The  debtor  now  appealed  from  the  dnusion  of 
Bacon,  C.J. 

TFtn«!oio  Q.C.,  and  Finlay  Kmghtfim  the  appel- 
lant.— ^The  rules  mast  be  strictly  complied  with. 
The  rale  says  that  the  aommms  shall  be  served 
by  an  i^oer  or  a  bailiff  of  the  coart»  or  by  the 
creditor  or  his  attorney.  It  might  as  well  be  con- 
tended that  the  creditor  or  an^  other  person  men- 
tioned in  rule  61,  might  .appomt  anyone  to  effect 
the  service  for  him,  as  that  his  attorney  may  employ 
an  agent. 

E.  G.  WiUis,  for  the  respondent,  the  petitioning 
creditor,  was  not  called  upon. 

Jaues,  L.  J. — I  am  of  opinion  that  the  decision  of 
the  Chief  Judge  in  this  case  ia  quite  right.  We 
must  pat  a  reasonable  construction  upon  this  rule. 
Everyone  who  is  connected  with  bankruptcy  pro- 
ceedings, or  indeed  who  has  anything  to  do  with 
the  administration  of  the'  law  of  this  country, 
knows  that  attorneys  are  not  in  the  habit  of  per- 
sonally serving  any  legal  process,  bat  that  they 
employ  their  clerks  to  do  it  for  them,  or  if  th^ 
reside  at  a  distance  from  the  place  where  the 
service  ia  to  be  effected,  they  emploT  an  agent  <m 
the  apot  The  ^q>6al  must  be  msmissed  with 
costs. 

Meiush,  L.  J.  and  Bagoallat,  J.A  concurred. 

Appeal  accordingly  diemieaed  with  coata. 
Solicitors  for  the  appellant,  Clarke,  Woodcock, 
aod  Byland. 
Solicitor  for  the  respondent^  W.  Foater. 

Thuraday,  Nov.  16»  1676. 

(Before  Jasies,  LJ.,  and  Baqoallat  and  Bkax- 
WXLI4  JJA.) 

Ez  parte  Cooke  ;  Be  Stoacean.  (a) 

Stockbroker  emd  principal — Proceeds  of  aale  of 
tru^fund  tn  Aomb  ^  atodehrohsr — Bdation  of 
trustee  and  eestui  que  trust— Bemkruptey  of 
^ckbroker—FoUowUig  trust  motuy-^Eaavtarh- 

ing. 

A  trustee  inatrueted  hia  stockbroker  to  aeO,  for  him 
a  aum  of  Conaols,  which  he  informed  the  broker 
he  hdd  as  a  trust  fund,  aina  io  inioeat  thevro' 
oeeds  of  adU  in  the  pur^Mse  qf  oertom  reuhoay 
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4/odb.  The  ImAei-  Bold  the  Cotuole  for  eaah,  and 
veeeived  in  payment  a  cheque  whidi  he  jtaid  to 
the  credit  of  his  fitrretii  aeeownt  toitkhie  oaTikere, 
and  lie  bought  ihe  railway  stock-  for  ihe  next 
eettling  day.  -Oti  the  setllmg  day,  ilie  railway 
alack  not  having  been  j^uid /or.  the  broker  teat  de- 
clared «  d^aultei-  on  the  Biodc^xchavge,  and  soon 
afterwaids  he  -filed  a  liquidation  petition.  The 
principal  claimed  io  have  the  halaTice  wliich,  at 
me  iime  of  the  failure,  was  standing  to  the  broJeer^s 
eredit  a/  his  banker's,  appropriated  to  make  good 
{he  procetds  of  sale  of  the  Consols : 

Seld,  tJiat  as  the  broker  had  notice  of  the  trust,  the 
proeeeds  of  sale  retained  ike  character  of  trust 
money  in  his  hands,  and  could  be  folUneed  bjf  Hie 
prinapal  if  they  could  be  traced. 

Per  JiramweU,  3.A.t  semhle  fhat  this  would  have 
been  eo,  even  jf  the  broker  had  had  no  noiiee  cf 
ihe  trust. 

This  was  an  appaal  from  a  decision  of  Hr.  Re- 
gistxar  Tepys,  sitting  as  Chief  Judge  in  Bank- 
ruptcy. 

The-faets  of  tbe  case  were  shortly  aa  {oilovs : 

On  the  11th  Dec.  1875,  the  Itev.  Charles  J. 
Sushleigb  Coc^e,  tbe  sole  surviving  trustee  and 
execucor  of  biB  -father,  Mr.  C.  T.  Cuokc,  went  to 
Ifr.  K.  8.  Btradian,  nho  carried  on  businese  oa  a 
stockbroker  in  Tbrogmorton-atrcet,  in  tht^  City  of 
London,  and  irstmcted  him  to  eetl  a  trusb  fund, 
consisting  of  4212Z.  Consols,  and  to  invf^sb  the 
proceeds  in  London  and  KorLh-Wtstem  Hailnay 
Stock.  Mr.  Cooke  informed  Stracban  that  the 
Consols  were  a  trust  fund. 

On  tbe  Ilth  Oct.  Strachan  sold  tbe  Consols  for 
cash,  and  received  from  the  jobber  a  check  drawn 
in  his  favour  for  39481.,  which,  with  Mr.  Cooke's 
assent,  he  paid  into  his  geneml  cnrrent  acconnt  at 
the  London  and  Westminster  Bank. 

On  tbe  same  day  he  bought  tl)e  London  and 
Kortb-Westem  Baitway  Stock,  to  be  paid  for  en 
the  next  settling  day,  tbe  Voiii  Oct. 

On  the  settling  day,  before  tho  purchase  of  the 
railway  stock  was  completed,  StracbBn  was  de- 
clared a  defaulter  on  the  Stock  Eschonpe,  and  he 
subsequently  'filed  a  petition  for  liquidntioii  of  bis 
aflairs  by  arrangement,  and  a  trustee  yraa  op- 
pointed. 

Mr.  Cooke  applied  to  tbe  Court  of  Bank- 
ruptcy for  a  declaration  that  the  39481.  was 
trust  money,  and  that  tbe  sum  of  20682.  standing 
to  tho  debtor's  credit  at  his  bankers  at  the  date  of 
his  failure  formed  a  portion  of  that  fund ;  and  for 
an  order  directing  the  payment  of  that  sum  to  Hr. 
Cooke. 

Mr.  Begistrar  Pepys,  sitting  as  Chief  Judge  in 
Bankruptcy,  refused  that  application. 

In  delivering  his  judgment  tbe  Begistrar  said  : 
This  is  BD  application  on  the  part  ot  Mr.  Cooke, 
the  executor  and  trustee  under  u  certain  will,  that 
a  certain  sum  of  money,  forming  part  of  tbe 
banker's  balance  of  the  liquidating  debtor  at  tbe 
time  he  suspended  payment,  may  oe  paid  to  Lim 
(Mr.  Cooke),  as  forming  part  of  an  alleged  trust 
fund  which  lound  its  way  into  the  bands  of  the 
«tockbroker  under  the  following  circumstances. 
It  appears  that  on  the  11th  Oct.  1875,  Mr.  Cooke, 
in  bis  cs^city  of  truBtee  and  executor,  being  the 
proprietor  of  a  certain  sum  of  Consols,  directed 
the  broker  to  sell  out  the  Consols  and  to  invest 
the  proceeds  in  the  puTchase  of  some  London  end 
l^mh-Westem  Bailway  Stock.  The  Consols 
irere  accordingly  sold*  and  it  appears  to  be  accord- 


ing to  t^e  costom  of  tju  Stock  Ezehsugs  that  it 
is  posstbk  to  sell  and  obtain  moo^  lor  Consoh 
on  any  dav  whereas  other  stock  can  only  be  |iar> 
chased  and  sold  for  certain  days.  .In  conseooeBBS 
of  this,  the  Consols  being  sold  on  tbe  11th  Oct. 
the  mmiey  was  received  by  Mr.  Strachan  on  thit 
day,  but  be  was  unable  to  reinvest  it  io  Ike 
purchase  of  the  London  and  Kortb-Westem  Bui' 
way  Stock  until  a  subsequent  day  which  vaa  tbe 
settling  day   for   that  stock.     Meanwhile  tbe 
money   was  paid   into  bis  banking  acooant, 
and  mixed  up  with  bis  ordinary  balance  there; 
but  before  the  day  csme  on  which  tbe  purchase  of 
the  Loadon  and  North-Western  Bailmy  Stotk 
was  to  he  completed  Mr.  Stracban  an^ended  pw- 
mrat,  and  the  money  was  taken  possessiim  of 
tbe  tniBtee  >n  ivs  .Uooidation.  'under  these  dr- 
cnmstaBces  Mr.  Cooke  asks  to  hane  this  1001117^ 
or  so  much  of  jt.fts  can  be  laid  hold  of,  paid  over 
to  him  in  full  in  preference  to  the  other  crediton 
of  Stradban.    Thegronnd  on  which  this  claim  can 
be  saataineJt,  or  tbe  steps  by  which  it  is  to  be 
supported,  spe  two.   In  tbe  mvt  place,  it  must  be 
established  that  the  relationship  of  trustee  ind 
ceatui  qve  truet  was  established  between  the  stock- 
broker and  his  client.    Secondly,  if  that  reUtian 
is  considered  to  be  established,  then  the  tnut 
fund  must  be  ehotvn  to  be  so  followed  an  to  reodor 
it  subject  lo  the  rrule  that  a  trust  fund  which  can 
be  traced  must  be  retnrued  to  the  ceatui  que  truL 
But  before  vre  can  deal  with  the  second,  we  mutt 
deal  Kith  the  Brst  question,  for  if  the  relatiiH)  of 
trustee  and  cetiui  que  U-ust  cannot  be  established 
the  other  question  is  not  reached.   ISCom  is  iboe 
any  ground  for  saying  that  aa  between  a  stodc- 
broker  and  his  client  ihero  is  the  relation  of 
trustee  and  cestui  que  trvst?  I  ehonid  have 
thought,  consiasring  the  number  of  stockbrokefs 
that  there  are  in  tbe  city,  and  the  nnfortiuute 
number  nf  instances  in  which  theyaro  obliged  to 
suspend  payment,  that,  if  that  were  the  settled 
law,  it  would  have  been  determined  by  numbers 
of  recent  cases  beyond  the  reach  of  all  argomenL 
Hnt  so  far  from  that  being  the  case,  I  am  referred 
to  nn  old  case  in  tbe  time  of  Lord  Ellenboroagfa 
(Taylor  V.  I'lumer,  3  M.  <t  S.  5<i2),  in  which  it  wi» 
beid  that  a  stockbroker  was  a  trustee  for  the 
person  who  employed  him.   That  case,  however, 
differed  essentially  from  tbe  case  before  me. 
In  that  case  the  stockbroker  went  away  with 
aotoal  property  in  his  poBaosoion  whiw  vsi 
the  property  of  ha  olient.    Oortain  Americaii 
bonds  had  been  purchased  wtUi  lite  money  oi  his 
ctient ;  those  bonds  were  brand  in  his  poaseasiaa^ 
and  it  was  held  that  the  client  m*a  entitled  to 
take  possession  of  those  bonds.  If  in  this  inslanw 
Mr.  Stracban  had  completed  the  porohsse  of  the 
London  snd  Korth- Western  Buhri^  Stoc^  and 
that  stock  had  been  foand  in  his  pOMCssiop  at  the 
time  of  hb  bankruptcy,  Mr.  Cooke  would  haTe 
been  entitled  to  aay,  "  Oive  it  back  to  me,"  and  it 
would  have  bean  impoeaible  to  reBist  his  oodMh 
tion.   But  the  present  case  is  widcb*  diftntt 
from  that.   In  this  case  the  one  Btook  was  aoki, 
the  other  was  not  purchased  and  the  money  vss 
still  in  tbe  hands  of  the  broker.   I  cannot  hold, 
therefore,  that  tbe  brdcer  was  more  a  tnuteeAv 
his  client  than  a  banker  wonld  be.  It  an*****  ^ 
me  that  bankers  and  Iwokers  are  all  placed  ialto 
same  pontiim.  If  I  were  to  hold  vLat  a  braks- 
was  a  tnurtee  fbr  his  olientJ[  mnat  eqaalJy  hold 

that  a  hanker  weald  bo  Bx(tiki\rltWi9^'^ 
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cherefore,  to  come  to  aiiy  other  concInBion  tban 
that  no  other  relation  existed  betvreen  Kr.  Oooke 
-and  the  bankrupt  than  that  of  debtor  and  creditor. 
Jka  a  enditor  Mr.  Cooke  will  be  entitled  to  prove 
for  the  money  he  has  lost  and  to  receive  a  dindend, 
4Hit  no  preferential  pajmrat  can  be  evtaUiahed  in 
his  bvoar.   Having  taken  that  view  of  the  matter 
it  id  not  □ecesiiaiT'  to  go  into  tbe  qaestion  how  far 
•the  money  has  been  traoed.   The  motion  moat, 
therefore,  bo  rbfased  with  coats. 
From  this  decision  M.r.  Cooke  appealed. 
De  Gex,  (^.CetadSobertson  G-r>_0U/iM,foT  the  appel- 
Jant.— Tbe  proceeds  of  the  sale  of  theConaola  having 
4)eenleftin  bands  of  the  broker  for  tbe  specific  pnr- 
pose  of  paying  for  tbe  rail  way  stock,  tbe  broker  ttbs 
j^Ij  a  trustee  of  it  for  bis  principal,  and  if  tbe 
proceeds  or  any  part  thereof  can  be  traoed  or  ear- 
marked, tbe  principal  is  entitled  to  the  aioonnb 
so  traced.    This  is  clearly  laid  down  in  the  old 
■case  of  Taylor  y.  Plumer  (3      &  S.  56-2),  wbera 
a  brokert  who  had  been  intrusted  Tvith  a  sam  of 
mouey  ftor  the  purpose  of  buying  Exchequer  bills 
for  bu  prinai|wl,  employed  tbe  money  in  baying 
oatoin  Amencao  rtook  and  bullion,  and  then 
■attempted  to  abaoond,  but  was  stopped  before  he 
bad  left  tbe  country,  and  thereupon  sarrendered 
■tbe  American  stock  and  buUiou  to  bis  principal. 
It  waa  b^  that  the  principal  was  entitled  to  with- 
hold tbe  proceeds  at  sale  of  the  stock  or  bullion 
from  the  assignees  of  tbe  broker,  who  becanae 
bankrnpt  on  the  day  on  which  be  so  received  aud 
misapplied  the  money.   From  that  case  it  would 
-^pearthaba  principal  is  entitled  to  follow  moneys 
ia  the  bands  of  his  broker  in  every  case  where  the 
monej  baa  been  placed  in  tbe  broker's  hanr^H  for 
-a  specific  purpose.     In  that  case  Lord  Kilen- 
boroBgb,  C.J.,  says  {S      &  S.  575) :  "Ttie  diffi- 
'Cnlty  which  arises  in  such  a  case  is  a  diflSculty  of 
&ct  and  not  of  law     tbo  difHuulty  being  to  uar- 
nark  the  money.  A  s'lOckbrokcr  is  in  tbe  position 
of  a  factor.   In  Foley  t.  Sill  (3  H.  of  li.  Chs. 
2S— 35)  Lord  Cottenh.-.m,  L.O.,  says :  "  Partaking 
of  the  obaracter  of  a  trnstee,  tlie  factor — ah  tbe 
ttuscee  for  tbe  particular  matter  in  which  he  is  em- 
ployed as  factor — sells  tbe  principal's  goods,  and 
aceoents  to  him  for  tbe  money.   The  goods,  bow- 
-erer,  remain  tbo  goods  of  tbe  owner  or  prmcipal 
until  tlie  sale  takes  place,  and  the  moment  tbo 
money  is  received  tbe  money  remains  the  property 
•of  tbe  principal."    The  only  difficulty  is  tliat  of 
tracing  the  moaey.    In  Pritii  v.  CarlUmd  (12  L.  T. 
Bep.  N.  S.  175;  2  H.  A  M.  417—20),  Wood,  V.O:. 
referring  to  Ptnnell  v.  B-ffdl  (4  De  G.  M.  &  J. 
372),  says :  "  But  so  long  as  tbe  trnst  property  can 
be  tiBoed  and  fbllowed  into  other  property  into 
whidi  it  has  been  converted,  that  remains  snttject 
to  tbe  tmsfe.   A  second  jninoipla  is,  that  M  a  man 
nixes  tmst  ftmda  with  bis  own,  the  whole  will  b« 
twliid  SB  the  tinut  property,  except  so  far  as  he 
aMj  be  able  to  distingmali  what  is  his  own.  Upon 
thne  two  principles  the  case  of  Pennell  v.  DeffeXL 
nw  decided,  and  it  illustrates  very  strongly  tbe 
manner  in  which  the  oonrt  will  follow  tmst  pro- 
perty.    Tbe  sole  question  in   every  case  is, 
whether  the  property  can  or  cannot  be  identi- 
fied."  TJames,  L.J.,  referred  to  JnnwHi  v.  Ohxre 
<John.  769).] 

W.  Q.  Harrison  and  Horion  Smith,  for  tbe  re- 
spondent.— ^Tbe  relation  between  a  stookbroker 
and  his  princip^  is  not  that  of  trustee  and  cestui 
fne  trust,  but  is  analogoas  to  that  of  banker  and 
eMtomer.  The  proceeds  of  the  Consols  were  mixed 


[Ot.  01  App. 


with  the  debtor's  own  money  in  tbe  bank,  and 
the  appellant  cannot  show  that  the  balance  in  tbe 
bank  to  the  debtor's  credit  at  the  date  of  his 
ftulnre  was  was  wholly  derived  from  the  proceeds 
oC  sale  of  the  Consols,  and  therafbre  there  is  no 
nason  why  the  right  of  the  genanl  orediton 
should  be  postponed  to  that  of  tbe  appellant.  He 
must  prove  a^nst  the  estate  like  the  other  cre- 
ditors. This  oase  is  quite  distinguishable  from 
Taylor  v.  Plumer  {uhi  sup.),  which  was  a  case  o£ 
assignees  seeking  to  rocover  back  what  the  broker's 
principal  l)ad  already  got  i:iU>  his  bands.  They 
also  referred  to 

Beg,  Y.  Chriatian,  29  L.  T.  Bap.  N.  S.  651 ;  L.  Bsp. 
2  Cr.  Cm.  Bes.  9*. 

Without  calling  for  a  reply, 

Jaues,  L.J.  said. — There  is  one  point  in  the  case 
which  seems  to  me  to  be  perfectly  decisive  of  the 
matter,  a  short  one  only  requiring  to  be  stated. 
It  is  this  :  A.  employs  an  agent  to  sell  trust  stock, 
with  notice  that  ib  was  trust  stock,  and  to  reinvest 
tbo  proceeds  for  tbe  tmat  estate.  That  produce  is 
trust  money,  and  by  no  bargain  between  A.  and 
his  agent,  by  no  contract,  by  no  rule  of  the^  Stock 
Exchange  or  of  any  other  body  of  persons,  oan 
trMt  money  become  other  than  trust  money.  I 
am  bound  to  say  tfaac  I  have  been  utterly  unable 
throughout  the  whole  of  the  argument  to  Bad  the 
slightest  distinction  between  this  case  and  the  oase 
of  Taylor  v.  Pluinet-  (3  M.  &  S.  562), 

Baggalliy,  J.A — I  do  not  propose  to  express 
auy  opinion  upon  the  moro  general  question  which 
would  have  arisen  as  to  the  moneys  in  Strachan'a 
huids  if  he  had  not  beim  acqcuunted  with  the  fact 
that  the  Consols  were  the  subject  of  a  trust.  Beforo 
expressing  a  decided  opinion  upon  that  point  I 
should  desire  an  opponnnity  of  more  fully  con- 
sidering the  question  than  I  have  been  able  to  do 
during  the  present  argument,  though  I  certainly 
am  at  present  very  much  impressed  by  tho  decision 
in  Taylor  v.  Plamcr.  It  appears  to  me  to  be  clear 
upon  tbe  evidcnoa  that  Mr.  Strachan  waS'  made 
acqoaiated  with  tbe  foot  that  tbe  Consols  be  was 
about  to  sell  were  the  subject  of  a  trust.  Now,  I 
assume  that  tbe  trusts  of  tbe  will  of  which  Mr. 
Cooke  was  the  executor  and  trustee  authorised  tho 
sale  of  the  consols  and  the  reinvestment  of  the 
produoe  in  the  purcliase  of  North  Western  Stock 
and  the  employment  of  a  broker  for  this  purpose. 
Tbe  employment  of  Mr.  Strachan  would  therefore 
be  entirely  within  the  trust,  and  he  was  bound  to 
deal  with  the  money  as  trust  money.  I  am  not 
prepared  to  say  that  the  payment  by  Mr.  Stracbaa 
of  the  prodoce  of  the  sale  into  his  own  private 
occonnt  was  necessarily  a  breach  of  trust,  but 
whether  it  was  or  was  not  a  breach  of  trust  so  to 
deal  with  the  money,  I  am  clear  that  the  money 
did  not  cease  to  be  trust  money.  It  may  well  be 
that  tbe  subsequent  dealing  with  the  banking 
account  may  ^nder  it  difficult  or  impossible  to 
earmark  the  trust  fund  at  tbe  time  Sir.  Strachan 
stopped  payment  so  that  it  may  be  recovered  for 
tbe  trust  estate,  but  that  is  not  tbe  qaestion  we 
have  to  decide  now. 

BaiuwELL,  J.  A — I  am  of  tbe  same  opinion. 
With  regard  to  the  point  of  this  being  a  trust 
fund,  I  think  I  am  right  in  saying  that  if  the 
CMtiUt  que  trust  (supposing  the  balance  had  not 
been  diawn  from  ttie  bankers)  bad  brought  an 
action  against  the  bankers,  joining  Mr.  Qpoke  tho 
tmstae.  and  the  trustee  of  Stg|^^^^^^^[, 
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that  action  would  have  been  maintainable,  beeanse 
it  wonld  have  been  in  respect  of  trait  mon^ 
tnuwd  to  the  bands  of  tlie  fauiken.  and  sobject  to 
tiie  trnst.  Upon  the  other  point  I  confess  that  it 
seems  to  me  that  this  case  is  absolutely  nndiBtin* 
ffuisbable  from  the  case  of  Taylor  t.  Flumar.  The 
teamed  Begistrar  rather  deprecated  that  he  bad 
no  modem  case  cited  to  him,  and  that  he  was 
nferred  to  a  cose  decided  Lord  Ellenboronsh. 
[His  Lordship  read  part  of  the  Begistrar'a  jadg* 
ment,  and  continoed] :  Now,  in  Taylor  v..  PUimer 
the  American  bonds  were  noi  the  prop^rt^  of  the 
client  except  because  the  money  with  which  they 
had  been  pnrcha^dwas  his  money,  and  the  reason- 
ins  of  the  cnurt  in  that  case  wonld  go  to  show,  and 
indeed  could  only  be  Bappcurted  upon  the  groand, 
that  if  the  abacondinK  brolcer  hod  been  cangfat 
not  with  the  Amerioan  Donda,  bat  with  the  money 
in  hie  pOBseasion,  and  that  monn  had  been 
returned  to  the  client,  the  client  would  have  been 
held  entitled  to  retain  the  money  just  as  much  as 
he  was  held  entitled  to  retain  the  American  bonds. 
And  why  P  Because  it  was  mon^  given  to  him 
in  a  fiduciary  relation,  creating  a  particular  duty 
wiUi  respect  to  that  money  and  not  making  it  a 
question  of  debtor  and  creditor  between  him  and 
nis  principal.  It  was  not  intended  that  that 
relation  snould  subsist  between  them,  but  that 
the  money  should  be  anplied  to  a  definite  pur- 
pose. And  really,  to  my  mind,  the  whole  diffi- 
culty in  this  case  is  attribotable  to  this,  that 
instead  of  managing  our  matters  by  banding  over 
gold,  when  we  enter  into  tnmsactions  we  do  it  by 
mnwing  dieques  on  bankers  with  whom  we  keep 
accounto,  and  crossing  them.  If  the  purchaser 
of  the  Oonsols  had  handed  over  so  romj  sOTereigna 
to  the  broker  Strachan,  and  thn  broker  Sfcrachan 
had  kept  the  sorereiepiB  in  a  strong  box,  misappro- 
priating only  a  certain  part  of  them — if  that  had 
been  tne  case,  the  qaortiion  would  not  have 
admitted  of  argnment  at  all.  But  beoanse  the 
payment  was  made  by  a  crossed  cheque,  made 
payable,  not  to  the  principal,  Mr.  Cooke,  but  to 
the  brolEer  Strachan,  this  oonfhsion,  as  it  seems  to 
me,  has  arisen. 

[It  was  then  arranged  that  the  case  should  go 
back  to  the  Begistrar  for  him  to  inqaire  into  the 
accounts  and  ascertain  whether  the  balance  at  the 
bankers  could  be  identified  as  part  of  the  proceeds 
of  sale  of  the  Consols.]  * 

Solicitors  for  the  appellant,  Dawea  and  Eon. 
Solicitors  for  the  reBpondent,  JSoZe  and  Turner. 
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(Befbre  Jius  and  Melush,  LJJ.,  and 
Baooauut,  J  JL) 

BaXIKO  v.  STAlITOV.(a) 

PHnotpoZ  and  tigent — Oeneral  agent— Discount  on 
inturaneet —  Commisrum. 

A  thipottmer  had  for  $everal  yearg  employed  mer- 
cAants  a»  hU  general  agent*  at  a  remuneration, 
and  they  had  fffeded  xttawancea  on  his  ehipe. 
In  iheir  accounta  they  charged  Mm  vfith  the  full 
inturance  premiume,  alihough  they  were  aUoiced 
hy  the  findervfrUer*  to  retain  out  of  iha  tnwtMwtM 
5  par  eeniL  hnAerage,  and  10  per  ems.  dUttmni 


for  ready  money,  in  aecordoMM  m'A  As  eurim 
of  ike  trade  i 
Held,  that  a$  thw  aUowainee$  vmn  KnwdZy  made, 
and  at  the  ehipoumer  had  for  yeare  aeeintei  to 
them,  he  could  not  now  object  to  aUout  then  i» 
retain  tkeae  aUoioaneee  on  taMng  the  aeemnittm 
a  euit  with  regard  to  a  mwigage  on  cerUAn  slipi 
of  hit. 

Decition  of  Bacon,  Y.O.,  aMrmed. 
Tombull  V.  Gaiden  (20  L.  T.  Bep.  N.  B.  218),  dle- 
tinguiihed. 

This  was  an  appeal  from  a  decision  of  Bacon,  T.C. 

The  hearing  in  the  court  below  is  reported 
ante  p.  123,  where  the  facts  of  the  oaae  are  follr 
stated. 

The  shipowner  appealed. 

Kay,  Q.C.  and  Oaldecott,  for  the  appellant.— The 
Great  Western  Ineuranee  Oompany  r.  Omdife  (30 
L.  T.  Bep.  N.  8.  661 ;  li.  Bep.  9  Cb.  525),  on  whiefa 
the  YtDe-Chanoellor  baaed  his  judgment,  does  not 
VPplj  to  this  caae  at  aUL  The  distinction  is  d«t 
the  defendant  in  that  caae  was  eraidOTed  as  an 
insurance  broker  and  imthing  else^  while  boa  tks 
plaintiffs  are  geiwral  agents  as  mercbauta  and  net 
simply  insurance  brokers.  The^  are  gnieral  agmls 
on  terms  of  special  remunerafeton,  which  does  not 
include  the  right  to  charge  speraally  as  insor- 
ance  brokers.  The  fire  per  omt.  bn^eiase  is 
sufficient  remuneration,  and  they  have  no  right  to 
retain  the  ten  per  cent,  discount  As  agents,  thef 
should,  in  their  accounts,  have  dis<doaed  aU  Um 
allowances  made  to  them,  and  the  defendant  wis 
not  bound  to  make  any  inquiry.  They  must  pay 
over  the  discount  to  their  principal : 

Twrnbttll  r.  Gardnt,  20  L.  T.  Bep.  N.  8.  818 ;  88 1.  J. 
331,  Ch. ; 

Q^en  '^^^     ^'^t  n  L.  T.  B«p.  N.  S.  SS5;  • 

Palnur  t.  Butcher,  10  B.  ft  a  339. 

Cotton,  Q.C.  and  J.  Kaye,  for  the  respondenti, 
were  not  called  upon. 

Jahes,  L.J. — I  am  of  opinion  that  the  order  of 
the  Tice-Cbancellor  in  this  case  ought  to  be 
affirmed.  The  question  is,  whether  this  case  is 
goTemed  by  the  decisions  [nrononnced  by  me  as 
Yice-Chancellor  in  the  QuUn  of  SpcUn  y.  Pair, 
and  in  TumbuU  t.  Qarden,  or  by  the  case  oE  ths 
Qreai  Weetem  Ineurance  Company  y.  Cunlifa.  It 
ai^>ear8  to  me  that  tiiat  last  case  really  govans 
the  [Heeent  case.  In  that  case  the  Ijord  Jostisa 
MeUish  observed  (30  Ii.  T.  Bap.  K.  8.  66»;  L. 
Bep.  9  Cb.  539) :  "Then  it  is  quite  obviona  thsk 
they  must  have  known,  and  thev  do  not  denytfask 
they  did  know,  that  Messrs.  KokersgiU  wen  ts 
be  remunerated  by  recaving  a  oerlain  aliowaaot 
on  discount  from  the  underwriters  irith  whoa 
they  made  the  bargains.  It  was  eaay  tn  aaosr> 
tain  by  inc[uii7  what  was  the  usual  and  ordinaiy 
chiu-ge  which  agents  who  effect  reinsuTttnoea  an 
entitled  to  make.  If  a  person  em|^oya  another, 
whom  he  knows  carries  on  a  large  boaioesa,  to  da 
certain  work  for  him  as  his  agent  wiUi  other 
persons,  and  does  not  choose  to  ask  him  what  ha 
charge  will  be,  and  in  fact  knowa  tiiat  he  is  to  he 
remunerated,  not  by  him  but  by  the  other  penoosk 
whioh  ia  yerj  common  in  mercantile  bneinest.tii 
does  not  choose  to  take  the  trouble  of  inqniriag 
what  the  amount  is,  he  most  allow  the  wdtasn 
amount  whioh  agratsoreintbehd^of  diar^i^ 
That  reallv  seems  to  me  to  ffovem  this  casflLtt 
is  quite  clear  that  it  was  known  to  sTeiylw^y 

oonnscted  with  insnranoea/'lbtt  ^tha-f   
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ofBcH  were  in  the  hahit  of  nwkma  alkrmoces,  by 
irej  of  brokerage  and  otherwise,  m  12  per  cent,  of 
the  profits,  or  10  per  cent  discoant,  and  also  5 
per  cenc.  brokerage,  bo  maoh  so,  that  eome  of  the 
docaments  prodaoed  actoally  contun  those  terms 
printed  as  a  common  form.  It  is  qoite  obvious 
that  this  is  a  recognised  practice  of  the  insurance 
i^oes.  That  being  so,  it  is  rery  difficult  to  be* 
Uere  that  ICr.  Stanton  did  not  know  that  Mesars. 
Buins  were  reoeiving  from  the  insnrance  ofBoes 
audi  alkiwanoeB  as  the  offioes  were  in  the  habit  of 
nuikiDg.  Their  dealings  go  on  for  years.  Mr. 
Stanton  never  takes  the  trouble  to  make  inquiries, 
bnt  stfttles  alt  the  acooants,  and  cbals  with  iaesers. 
Baring  on  that  footings  and  it  is  not- unimportant 
in  this  case  to  observe  that  when  he  filed  a  bill — 
it  is  true,  for  another  object,  namely,  to  have  a 
deoIsrMion  that  the  oonveyanoe  of  the  ships  was 
by  way  of  mortgage  only — and  asked  that,  upon 
the  footing  of  that  mortgage,  the  accounts  might 
be  taken,  he  actually  accepted  the  coarse  of  busi- 
ness between  the  two  firms  including  the  very 
thing  which  is  now  the  subject  of  this  discussion. 
After  that,  as  between  himself  and  Messrs.  Baring, 
it  seems  to  me  imposHible  to  allow  him  to  re-oper. 
SQ  account  which  nas  gone  on  from  the  year  lo61 
to  the  year  1872.  I  am,  therefore,  of  opinion  that 
the  Older  of  the  Yice>OhanoeIlor  ought  to  be 
affinnedt  and  the  i^peal  dismissed  irith  costs. 

-HsixisHr  L.J. — am  of  tiie  same  opinion.  I 
think  that  this  case  cannot  in  principle  be  dis- 
tingoished  from  the  case  of  the  Qraai  Wuiem 
lamnmee  Company  t.  Cunliffe.  It  appears  that 
there  ore  two  ordinary  modes  in  which  agents 
mplay  anderwriters — the  cash  system  ana  the 
credit  system.  According  to  the  oredit  system 
the  accoants  are  made  out  at  the  end  of  the  year ; 
sU  the  pieminms  which  the  particular  merchant 
or  agent  has  brought  to  the  underwriter  are  put 
cm  one  side,  and  all  the  losses  are  put  on  the 
other  side,  and  then,  if  there  is  u  profit,  the  under-  [ 
writer  allows  the  merchant  12  per  cent,  on  that 
pn^t.  We  held  that  the  merchant  or  agent  who 
brought  the  business  was  entitled  to  keep  that 
profit.  TiM  oash  system,  which  was  adt^rted  in 
the  present  osse,  is  this:  Some  underwriters, 
pBitiooIarlj  new  insuruice  companies,  object  to  a 
loDg  credit  system,  and  prefer  a  system  hj  which 
tiksy  get  tiieii  premiums  pud  at  once.  They  are 
willing  to  make  a  sacrifice  for  the  purpose  d 
(d>tuning  prompt  payment*  and  on  payment, 
instead  of  the  12  per  cent,  on  the  net  profits,  if 
the  premium  is  paid  within  a  fixed  number  of  days 
after  the  insurance  is  effected,  they  make  an 
allowance  of  10  per  cent,  the  customers  being 
charged  with  the  premiams  just  as  before.  If  that 
ia  generally  known  aed  acqaiesced  in,  I  cannot 
ooDceive  that  it  is  a  fraud  upon  anybody.  It  may 
be  a  misfortune  to  Mr.  Stanton  that,  being  an 
American,  he  really  did  not  kuow  the  usage  in 
Lmdim.  But  if  a  person  comes  and  trades  in 
Lmdon,  he  must  make  himsejf  acquainted  with 
the  nsaffea  in  London,  and  when  he  employs  the 
IbsnaiBarinKha  must  expect  the  Messrs.  Baring 
to  treat  him  m  the  same  way  as  they  treat  all 
tbor  other  onstomers ;  and  be  cannot  be  entitled, 
becanse,  after  ten  years*  business  transactions 
widi  them,  be  quarrels  with  them,  to  say  that 
they  ^uld  treat  him  hi  a  Afferent  way  from  that 
in  which  they  treat  anyone  else.  According  to 
Ae  evidence  Messrs.  Baring's  clerk,  this  is 
the  way  in  which  they  invariably  charge  their 


customers,  and  if  Mr.  Stanton  had  inquired 
before  he  employed  Messrs.  Baring  what  their 
charges  were,  they  would  have  told  htm  that  these 
were  their  charges.  But  be  had  confidence  in 
them,  and  he  thought  they  would  charge  what 
was  right  whetherlie  asked  them  or  not,  and  he 
oannot  now  be  allowed  to  open  the  accounts. 
I  think  we  do  not  at  all  overrule  the  case  of 
TumbuU  T.  Garden,  because,  as  I  anderstand 
it,  in  that  oase  the  party  from  whom  the  disoonnt 
was  taken  was  not  in  the  position  tit  Messrs. 
Baring,  bub  was  an  agent  for  somebody  else. 
The  real  brokers  were  willing  to  allow  a  disoonnt, 
and  then  the  question  was  wnether  the  next  agmit 
could  keep  it  in  bis  own  pocket,  or  was  bound  to 
give  it  to  the  principal,  which  was  an  entirely 
different  question.  I  am  (rf  opinion,  therefore, 
that  the  judgment  of  the  Yioe-Gluinoallor  in  this 
case  ought  to  be  affirmed. 

Baooallat,  J.A. — I  am  of  opinion  that  this  oase 
is  entirely  governed  by  the  decision  in  the  Oreat 
Wettfim  Inauranee  Oompcmy  T.  Gun^ffe,  and  that 
there  is  nothing  whatever  in  that  case  which  was 
antagonistic  to  the  principle  established  tn  the 
oases  of  T-wrnbvXl  v.  Qarden  and  Qaeen  of  Spain  r. 
Parr.  It  appears  to  me  that  exactly  as  in  the 
Qreat  Wettem  Inturamee  Company  r.  Ounliffe 
Messrs.  Piekersgill  were  employed,  in  this  case 
Messrs.  Baring  were  employed,  to  do  a  particular 
bnsinesa,  namely,  that  of  manring,  and  tbey  were 
mining  certain  profits  incidental  to  the  carrying 
<m  of  that  business.  That  certainly  ^jpears  to 
hare  been  the  view  of  the  oase  whioh  was  taken 
by  Mr.  Stanton  when  he  filed  his  bill  a^insb 
ICessrs.  Buii^,  the  statements  in  which  bill  he 
verifies  by  affidavit  in  a  form  which  implies  that 
that  was  the  ordinary  and  usual  ooursa  of  bust* 
ness,  and  that  he  had  been  aware  of  it  through- 
out.      Appeal  aeeordingh/  diemissed  with  eoata. 

S<^icitors  for  the  appellant,  Shwm,  Groaama», 
and  Croatman. 

Solicitors  fbr  the  respcmdents,  Markbj/t  Tarrff 
and  Stewart 


Friday,  July  28, 1876. 
(Befisre  Jaues  and  Meujsh,  L.JJ.,  and 

BXGGALUT,  J.A.) 

Be  Tax  Eubofiax  Assukahci  Socinr  (Dowsb's 

CASE  )  (a) 

Ineurance  company — AouUgamation—Tranefor  of 
liabiliiie$ — AwwuUant — Power  to  tranafer 
n«$»~~^Notiee  qf  provisiom  of  deed  of  eeltlemeni. 

An  ifuvranee  eompan/y,  which  hy  Us  deed  of  eettU- 
ment  had  power  fo  irantfer  ite  biuineae  to  another 
conipany,  granted  an  annuity  by  a  policy  eigned 
andaealed  by  three  of  ita  dvreeiora,  which  deaared 
thai  the  atodee  and  fund*  of  the  eompatM/  ahould 
during  the  life  of  the  annuitant  be  UahU  to  pay 
the  annuity.  Fifteen  years  ajterwarda  the  com' 
pany  tranaferred  ita  huaineaa  to  another  company, 
m  a^rdance  with  the  po*er  contained  *n  th* 
deed  of  a^Oement.  Both  companiea  being  in 
liquidcUion,  the  annuitant  claimed  to  prove 
against  the  iranaferring  company : 

Seld,  that  the  omiaaion  from  the  policu  of  any  rs- 
ference  to  the  deed  of  setUement  did  not  du^in- 
guieh  the  caae  from  Hort's  case  (33  L.  T.  Bm, 
N.  8.  766 ;  L.  Rep.  I  Ch.  Div.  307),  and  that  (ha 

(«J  B^ortad  br  H.  PSAT,  Baa^  BKrist«>st-X*».  t 
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atvnuitant  couU  miy  pron  again^  iks  Waxt/wee 
company. 

'Thu  was  an  appeal  from  a  decision  of  Mr.  Beilly, 
the  arbitrator  nnder  the  European  Assurance 
Sodety  Arbitration  Acts. 
The  &ct8  of  tbe  cases  were  briefly  as  follows : 
On  the  11th  April  1850,  the  Royal  Na^al  and 
Hilitary  Society  entered  into  a  contraefe  to  grant 
Miss  Frances  Doirsean  annnit^  of  lOi.  daring  her 
life.  Tbe  policy,  whkh  vas  siffoed  and  sealed  by 
three  of  the  directors,  prOTidea  that  in  considera- 
tion of  the  snm  of  ]13f.  17«.  paid  by  Miss  Dowse, 
the  stocks  and  funds  of  the  society  should  from 
time  to  time  daring  the  life  of  the  said  Frances 
Dowse  be  subject  and  liable  to  pay  to  tbe  said 
Frances  Dowse,  or  her  assignees  at  the  office  of  the 
said  society  for  the  time  being,  one  arnuity  or 
clear  yearly  sum  of  101.  by  two  eqn^  half-yearly 
instalments,  -without  any  deduction  or  abatement, 
provided  always  that  the  directors  ezecating  this 
policy  sbould  not  be  respooaible  to  any  greater 
extent  tban  tbe  fnnds  and  property  of  tne  society 
in  thdlr  hands  or  power  at  the  time  of  any  claim 
■  being  made  under  this  policy  shmild  be  compe- 
tent to  discharge,  and  that  no  proprietor  should 
in  an^  event  be  liable  beyond  the  amonnt  of  the 
unpaid  proportion  of  his  share  or  sharea  in  tho 
subscribed  capital  of  the  society. 

In  1866  tho  business  of  tbe  Boyal  Navel  and 
Military  Society  was  transferred  to  the  European 
Assurance  Society  in  the  manner  mentioned  in 
Sor^a  case  (L.  T.  Bar.  Asflur.  Arbit.  Rep.  p.  11-2), 
where  al.to  the  irnterial  clause  of  the  deed  of  set- 
tlement of  thfl  Royal  Naval  Society  will  be  found 
fully  fiet  out. 

Both  societies  having  boen  ordered  to  be  wound- 
up, Miss  Dowse  claimed  to  prove  against  the 
Boyal  Naval  Society  in  respect  of  her  annuity 
policy. 

The  arbitrator  disallowed  her  claim,  and  she 
appealed  from  his  decision. 

Hemviing,  Q.C.,  Goohimi,  Q,C.  and  Grosvenor 
Woodg,  for  tbe  appellant. — This  esse  is  distin- 
guisbcd  from  Set's  case  (33  L.  T.  Rep.  N.  8. 
766  ;  L.  Rep.  1  Cb.  D.  307),  by  the  fact  that 
oar  policy  does  not  contain  tbe  words  "accord- 
ing and  subject  to  the  provisions  of  the  deed 
of  settlement  of  the  said  society,"  which  words 
•were  inserted  in  the  policy  in  that  case.  There- 
fore we  did  not  contrnct  that  our  policy  might 
be  transferred  to  another  society,  and  we  are 
not  bound  by  tho  transfer,  but  retain  our  right 
against  the  old  company.  [Mkllibh,  L.J. — The 
effect  otour  decision  injffori'acase  was  that  as  soon 
as  the  amalgamation  hag  taken  place  and  the  affairs 
of  the  old  society  are  settled,  and  the  new  com- 
pany has  tf^en  up  tbe  old  contracts,  then  there 
ceases  to  be  any  capital  which  can  be  called  up  ] 
Here  tfce  society  is  in  liquidation,  and  the  liqui- 
dator has  capital  in  his  hands,  agmnst  which  we 
hare  a  right  to  prore  for  our  claim.  [James,  L.J. 
— ^Wo  are  bound  by  JTorfe  case  unless  you  can 
show  that  this  contract  differs  in  some  substantial 
respect  from  the  contract  in  that  cose.  The  con- 
tract here  is  by  the  directors,  and  it  is  necessary 
to  look  at  the  deed  of  settlement  to  see  what  con- 
tracts they  had  a  right  to  make.]  The  directors 
had  implied  authority  to  make  contracts  of  this 
kind,  this  being  really  a  common  law  partnership. 
[Mellish,  L.J. — They  bad  no  authonty  to  enter 
into  any  contract  except  a  contract  under  the  deed 
o£  settlement.]   The  decision  in  Sort's  case  was 


[Or.  OF  An. 


fonnded  wholly  on  the  presence  of  those  wonU 
referring  to  the  deed  of  settlement,  which  wonU 
are  absent  from  our  jwlicy.  [Jakbs,  I*.  J. — Is  there 
any  difference  in  point  ^  law  between  words  ex- 
pressed and  words  necessarily  implied  PTCertaiBly 
not,  bat  Lord  Cairns'  iodgmMit  in  MarCs  esaa 
seems  to  indieate  that  there  iroold  ba  no  impli- 
cation in  the  absenoe  of  the  words  tliemsdres.  la 
Qnemoood't  Com  (3  De.  O.  H.  A  G.  459)  it  wm 
held  that  chmses  not  wbmA  to  oonld  not  be 
treated  as  ineorpomted.  [Meuisk,  L^.— That 
was  quite  a  different  case.  There  the  oootract 
was  by  a  company  ineorponted  under  the  Joint 
Stock  Act  and  not  by  the  direotcn.]  They  al*> 
referred  to 

DowdaU  T.  Hallttt,  18  Q.B.  2 : 
Be  Arthur  Average  A»aonati<m,3ih.  T.  B«p.  N.S. 
713;L.B«p.  10  Ch.  S4& 

Higgine,  Q.O.  and  Bomer,  for  the  liqnidaton, 
were  not  called  opou. 

Jaubs,  L.J.— We  cannot  distingniah  tbts  esse 
from  SwrVs  ease.  Hart's  case  was  vaj  Mlj  ow- 
siderad;  all  the  difficolt  points  were  diaoosaod. 
The  legal  position  of  tbe  parties  waa  tot  foHy 
explained  by  Lord  Jnstioe  Meilish,  who  did  not  tt 
all  differ  firom  the  other  memben  of  the  court  ia 
that  respect.  It  was  there  settled  that  th«e 
could  be  no  claim  against  aasets  which  aoder 
the  deed  of  settlement  had  been  transferred  to 
another  company.  The  question  is  whether  the 
omission  from  the  policy  in  this  case  oi  tbe  wordi 
"subject  and  according  to  the  proviaionsof  the  deed 
of  settlement,"  whiob  were  inserted  in  tbe  policy 
in  HorVs  case,  can  make  any  difference  betwem 
that  case  and  this.  It  is  impossible  to  read  this 
contract,  made  by  three  directors,  qua  direct<Hs, 
on  belialf  of  tbe  society,  for  payment  of  aay 
annuity  out  of  the  tanas  of  tbe  socie^,  whii^ 
must  be  the  funds  according  to  tbe  deed  of  settle- 
ment, without  seeing  that  the  provisioas  of  ths 
deed  must  bo  incorporated.  The  cpiestion  is 
whether  the  omission  of  those  wwda  makes  aoy 
diflerence  in  thiri  oase^  and  I  am  of  opinion  that 
the  omission  of  those  words  is  wholly  immatensl, 
and  tbi^  tbe  arbitrator  was  well  warranted  in  so 
holding. 

Mellue,  L.J. — I  am  of  the  same  opinim.  _ 

Baggallat,  J.  a. — And  I  am  of  the  same  o[nnuHt. 

Jabces,  L.J. — In  these  cases  there  is  a  common 
order  as  to  costs.  The  arbitrator  is  allowed  ta 
deal  with  questions  of  costs  as  he  thinks  &t. 

Solicitor  for  the  appellant,  /.  V,  Mtugrttps. 

Solicitors  for  the  respondents,  Marcsr  Md 
Jfercsr. 


Friday,  Juhf  28. 1876. 

(Before  Ja3Ub  and  Melush,  L.JJ.  and 
Baggau^y,  J.A.) 

R«  The  Edkopean  AssvitAKcB  Societt  (Ruuy's 
Case)  (a). 

Company  —  ContribtUory  —  Past  tn^mb«T  —  Com- 
pulaora  regietrtUion — Comp%nies  Act  1862,  (*- 

38.  209. 

The  38(/i  section  of  the  Companies'  Ad  1862, 
makea  puet  membera  lidbU  to  be  placed  on  th* 
of   contributor ies,  applies   to   companies  com- 
puUorily  registered  under  the  209th  jwciwi*  "/ 
the  Act,  as  well  as  to  companies  formed  uadsr 
Act 

(•I)  Beport*d  by  &.  Feat,  B-»i^B*TclM»m-»Sf9, 
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Ci.  OF  ApF.]  Ra  Tub  Eitbopbah  Ajbsuukok  Bocibty  (BaWsat's  Gahb).  [Ct.  or  Apr. 


This  was  an  appeal  from  a  decision  of  Mr.  Beilly, 
,  the  arbitrator,  onder  the  European  Aasorance 
'  Society  ArbitraUon  Acts. 

The  appellant.  Dr.  Bamsay,  took  Bhares  in  the 
Saropean  Assurance  Society  in  1867,  and  held 
them  tilt  1871.  On  the  26th  Jan.  1871,  he  trans- 
ferred his  shares  to  a  pnrdiaser  in  the  regular 
way,  and  before  twelve  months  had  elated  from 
that  date,  namely,  on  the  10th  June  1871,  the 
windinff-up  of  the  society  commenced. 

The  European  Assurauce  Society  was  originally 
registered  under  the  7  &  8  V^'icb.  o.  110,  and  in 
1862  it  was  registered  under  the  Companies*  Act 
1662,  in  compliance  with  the  SOOth  section  of  tliat 
Act  which  provides  that  every  insaranoe  company 
oompletely  refj^tered  under  the  7  &  8  Vict.  c. 
110  shall  '^guter  itself  as  a  company  under  the 
Act  of  1862. 

Dr.  Samsay  vraa  placed  on  the  B  list  of  con- 
tribaioriee  under  the  38tb  section  of  the  Companies' 
Act  1862,  as  having  been  a  member  within  twelve 
noDths  befm  the  commencement  of  the  wind- 
ing-up. 

Tbo  arbitrator  having  refused  tfi  remove  his  name 
from  th.*t  list,  he  appealed  on  the  ground  that 
the  38tb  section  did  not  apply  to  companies  com- 
pslnorily  registered  under  the  209bh  section  of 
the  Act. 

Coo^con,  Q.  C.  and  Jason  Smith,  for  the 
•ppBllani.— The  209th  section  of  the  Companies' 
apb  18SZ  required  companies  of  this  kind  to  re< 
gister  tbemaelvBB  under  the  Act  "  in  manner  and 
miyeot  to  the  regulations  hereinbefore  contained." 
^t  sectioQ  does  not  saj  what  those  regDlations 
are,  but  they  mast  be  those  in  Part  TIT.  of  the  Act, 
which,  oontdins  certain  directory  and  regulative 
clauses  witli  reference  to  the  registration  of  com- 
psnies.  The  170th  section  contains  the  "reguld- 
tiOQB  "  as  to  the  registration  of  oompanieil,  and 
sects.  180,  183,  and  lb4  contain  farther  provisions 
with  respect  to  registration.  The  209th  section  was 
intended  to  make  the  proviyioos  as  to  registration 
applicable  to  companies  compnlsorily  registered  ; 
but  there  is  nothing  in  it  to  make  such  companies 
aabjecc  to  the  38th  section  which  renders  past 
members  in  companies  formed  under  the  Act  liable 
toeontribute  to  theassets  in  the  event  of  a  winding- 
up,  or  subjeot  to  any  other  sections  of  the  Act  which 
•re  in  terms  restricted  to  oommnies  formed 
Qoder  the  Ajct.  [MBLLran,  L.J.— Has  the  7  &  8 
Vkit  c  110,  a  section  making  past  members 
liable  ?]  Yes.  Sect.  66  makes  them  liable  for 
I4iree  years.  But  that  Act  has  been  repealed. 
[Uklush,  L.J.— The  Act  of  1862  repeals  that 
Act,  and  compels  you  ■  to  register  under  the  new 
Act.  Can  you  contend  that  you  escape  the  three 
years*  liability  under  the  7  &  8  Vict.  c.  110,  and 
do  not  incur  the  new  liability  for  one  year  under 
the  Act  of  1862  ?]  Yea,  for  the  Legislature  has 
not  provided  for  making  us  liable.  "Regula- 
bCQS "  point  primd  fade  to  administration. 
B^lative  clauses  only  were  intended  to  be 
Wferred  to  by  sect.  209.  [Jambs,  L.J.— If  that 
Hgnment  is  well  founded  no  member  conld  have 
^|^>^  under  sect.  35  to  have  his  name  taken  off 
m  register,  and  none  of  the  proriaions  pro- 
testing sharrtiolders  from  judgments  would 
The  38th  section  is  muoh  more  limited  in 
Its  faingnage  than  the  35ch  section.  The  Suro- 
pMm  Assurance  Society  may  be  a  company  "  under 
this  Act,"  which  are  the  words  in  sect.  35 ;  but  it 
<9vtainlj  is  nob  a  oompany  "formed  under  this 


Act,"  which  are  tbe  words  in  sect.  88.  [Mellish, 
L.J. — The  argument  against  you  is  that  the  words- 
"in  manner  and  subject  to  the  regulations  herein- 
inbefore  contained"  incorporate  the  whole  of 
part  7,  and  then  part  7  inoorporatos  the  whole  of 
the  Act,  with  certain  ezceptions.  According  to 
your  argument  the  provisions  as  to  winding  up- 
would  not  apply,  and  how  could  the  company  be- 
wound  up  P]  Part  4,  which  contains  the  windmg- 
up  proviaidUB,  is  not  confined  to  companies  formed 
uuder  the  Act.  [MsLLisu,  L.J. — The  196th  section 
unquestionably  brings  under  sect.  38  companioa 
not  formed  under  fhis  Act.  The  difficulty  against 
you  is  that  the  other  parts  of  the  I96tb 
section  must  be  intended  to  apply  to  you.]  IBvea 
if  that  difficulty  bo  ioauperable,  we  are  freed  from 
the  statutory  liability  under  -sect.  38  by  the 
express  provisions  of  the  European  Aasunuice 
Society's  deed  of  settlement.  The  103nl  claaae 
of  the  deed  provides  that  whan  a  .proprietor  parts 
with  hiii  shares,  the  company  shall  have  no- 
further  claim  against  him,  and  shall  indemnify 
him  against  all  liability  to  other  persons.  It 
would  be  idle  to  make  the  appellant  pay  when  he 
would  be  entitled  to  full  indemniltv  from  the  very 
persons  who  arc  asking  him  to -pay.  Lord  Oairns* 
decision  in  Clark's  Execuiora'  Case  (Reilly's  Alb. 
Arb.  Cas.  223)  is  in  our  favour  uu  this  point.. 
[James,  L.J. — There  was  no  decision  in  that  case 
about  sect.  38,  for  U  was  on  unregistered  .com- 
pany/]  They  also  oited 

tfaierJumae  v.  Jamieaon,  L.  B^.  2  Sc.  App.  33. 
HiggvM,  Q.C.  and  £omer,  for  the  respondents,, 
were  not  called  upon. 

Jambs,  L.  J. — ^Having  regard  to  tbe  whole  purview 
of  the  Act,  I  think  the  38th  section  of  the  Com- 
panies Act  1862  applies  to  an  insurance  company 
compulsorily  registered  under  the  209th  section 
of  the  Act.   If  the  ^eot  of  the  Utter  section  were 
limited  to  the  mere  regulations  with  respect  ta 
registration,  it  would  leave  those  compulsorily 
registered  companies  almost  entirely  out  of  the 
Act.  £ut  there  is  one  par^cular  section  I  may 
refer  to,  which  seems  to  me  to  show  clearly  that 
it  is  impossible  to  place  this  limited  construction 
on  the  209th  section.  There  is  no  provision  what- 
ever dealing  with  the  proposition  of  an  existing- 
compasy  registering  uncwr  the  Act,  or  giving 
such  company  tbe  pawevs  or  rights  of  an  in- 
corporated oomfnny  in  relation  to  such  property 
except  the  193rd  section,  which  provides  that 
"all  such  property,  real  and  penional,  includ- 
ing all  interests  and  rights  in,  to,  and  out  of 
property,  real  and  personal,  aud  iuoluding  obli- 
gations and  things  in  action,  as  may  hdong  to> 
and  be  vested  in  the  company  at  the  date  oE  its 
registration  under  this  Act,  -shall  on  registration 
pass  to  aud  vest  in  the  company  as  incorporatod 
under  this  Act  for  all  the  estate  and  interest  of 
the  company  therein."   This  section  must,  from 
the  very  necessity  of  the  casc-have  been  intended 
to  apply  to  compauies  compulsorily  rogiiitored 
under  ttie  209th  section,  for  otherwise  companies 
so  registered  could  not  sue  or  be  sued  under  the 
Act  in  respect  of  previously  acquired  property. 
It  is  quite  olear  that  we  oannot  cxmstrae  the  word 
"  regulations  "  in  the  restricted  way  for  which  the 
appellant  contends.  The  result  is  that  a  company 
that  is  compelled  to  register  under  the  809lAi 
section  of  the  Act  is  in  the  same  position  as  a 
company  voluntarily  registered.    It  has  all  the 
advantages  and  all  the  liabilities  of  ^^2^^^T^ 
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eluding  Bection.  38.  The  appellant  mast,  there- 
fore, be  placed  on  the  list  B  of  contribatories. 
There  wiA  be  the  asnal  order  as  to  coats. 

]tf  BLLisB.  L.J. — I  am  of  the  same  opinion. 

Baogauat,  J.A. — And  I  am  of  the  Bame  opinion  • 

Solioitora  for  the  appellant,  Lmetj/  and  Co. 

Solicitors  fbr  the  respondents,  Marcer  and 
Mercer. 


Nov.  29,  and  Dec  6, 1876. 

(Before  Jakes,  Ii.J.,  and  Baooalut  and  Bbett, 
JJ.  A) 
FuxfTOir  V.  Sfilleb.  (a) 
Paieni—Infringement—Inierloeuioru  injwtclion — 
Aeeotmt  of  profits— Stopping  a  trade — Balanee  of 
eonvenieriee. 

In  a  Bwii  to  retiram  the  infringement  of  a  patent 
rela^ng  io  roUer  ehatet,  the  plaintiff  moved  for 
an  injunction  againet  the  defendant  witU  the 
hearing. 

Seld  {per  James,  LJ.,  and  Brett,  J.A.y  affirming  the 
order  of  the  Master  of  the  Bolls,  Bi.iggdllay,  J.A., 
dietenting),  that  the  plaintiff  was  entitled  to  an 
injunction  upon  giving  an  undertaking  as  to 
damages,    huiamuch  as  the  defendant's  trade 
was  onhf  a  new  o»fl,  there  voovXd  he  less  hardship 
in  stoming  it  and  requiring  the  plaintiff  to  give 
anunaeriaking  as  to  damages  than  in  compelling 
the  plaintiff  to  rely  upon  the  defendant's  under- 
taking to  keep  an  account  of  hie  sales  and  profits. 
This  was  an  appeal  by  the  defendant  from  a 
decision  of  the  Master  of  the  Bolls.  The  action 
was  broni^ht  to  restrain  an  alleg^  infHngement 
of  the  plaintifF's  patent  for  improTemonts  in  the 
nanofaotnre  of  roller  skiUfis,  the  validity  of  which 

Stent  was  established  in  an  action  of  Plimpton  t. 
aleolmson  (34  L.  T.  Bep.  K.  S.  340).  On  the 
16th  March  1876,  a  motion  was  made  by  Mr. 
Plimpton  for  an  injunction  to  restrain  the  defen- 
dant until  the  trial  of  the  action  from  making, 
using,  or  putting  in  practice  the  plaintiff's  invention 
or  any  inT^tion  colonrably  differing  therefrom. 
On  that  occasion  the  Master  of  tiie  Bolls  granted  the 
injunction  until  the  hearing,  the  plaintm  giving  an 
nndertaldng  as  to  dami^ea.  The  defendflmt  after 
this  commenced  aellinga  different  desoription  of 
skate  known  as  the  "  Wilsoa"  akate.  The  plain- 
tiff aUeged  that  this  also  was  an  infHngement  of 
his  patent,  and  moved  to  commit  the  defendant  for 
breach  of  the  injunction.  Before  this  motion 
came  on  to  be  heard  the  plaintiff  and  one  of  his 
licensees  brought  an  action  of  Thorn  v.  The 
Worthing  Skating  Bmk  Company,  to  restrain 
tii&t  company  from  using  the  Wilson  skate. 
Spiller  was  not  a  party  to  uiat  action.  A  motion 
in  the  suit  for  an  injunction  was  heard  by  the 
Kaster  of  the  Bolls  before  the  motion  to  commit 
in  Plimpton  v.  Spiller,  and  an  ii^nnction  was 
granted  against  the  Worthing  Skating  Bink  Com- 
pany untu  the  hearing  upon  the  usual  under- 
takm^  as  to  damages,  the  Master  of  the  Bolls  oz- 
pramng  a  strong  opinion  that  the  Wilson  skate 
was  a  copy  of  the  Plimpton  skate.  Upon  the  sub- 
■eqaent  hearing  of  the  motion  to  commit  Spiller, 
tile  question  of  infringement  wa«  nofe  agun  aimied, 
but  tiie  ICaiter  of  the  Bdls,  instead  of  oomnutting 
^e  defendant,  granted  an  iiynnetion  to  restrain 
aim  from  making  or  selling  the  Wilson  skate  nntil 
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the  hearing  of  the  action  of  Thorn  v.  The  WorOMts 
Skating  Bink  Company,  the  plaintiff  being  re- 
quired to  give  an  undertaking  as  to  damages. 
From  this  order  the  defendant  appealed. 

Bavey,  Q.O.,  North,  Goodeve,  and  Chadsn^ 
Healey  for  the  appellant,  oonbsnded  that  Mr. 
Plimpton's  was  not  a  patoit  for  all  modm  of 
making  the  axles  of  the  rcdlus  oonTwge,  and  tint 
the  d^ndant  was  entitled  to  adopt  another  mode 
of  carrying  into  effect  Me.  Rimpton'a  principla 
Under  the  oircumstanoea  the  dmndant  oaght  not 
to  be  bound  to  do  more  Hian  to  keep  an  aoooent 
of  his  sales  and  profits. 

S.  MaUhews,  Q.C.,  T.  Aston.  Q.C.,  WalUr,  Q.C., 
and  W.  N.  Latoson  for  the  plaintiff,  snbniitted  that 
a  primd  facie  case  had  been  made  for  reatniniiig 
the  defendanf.  nntil  the  trial  from  usiagthe  WiiBoo 
skate.  If  the  injunction  were  not  granted  it  would 
be  necessary  to  bring  a  number  of  actions  against 
other  persons  in  order  to  obtain  damages  agunst 
them. 

Jaues,  L.J.— I  think  npon  the  whole,  after  the 
full  discussion  this  case  has  rec^ved,  that  I  see 
my  way  to  the  disposal  of  it  in  accordance  wilii 
the  principles  and  praotioe  of  the  court.  When  I 
come  to  cmsider  what  really  waa  dona,  ii  was 
this :  Though  it  assumed  the  form  of  a  mokioB  to 
commit  for  contempt,  the  fact  of  the  crime  or  the 
contempt  at  that  time  was  not  made  oat  to  the 
satisfaction  of  the  court  at  the  hearing ;  and  what  tiie 
Master  of  the&olla  really  meant  waa  ^utt  he  reaerred 
the  0nal  decision  of  the  question  as  to  whether  OOB- 
tempt  bad  been  committed  or  not  nntil  the  finther 
hearing,  when  the  oasowonld  be  fully  gone  intonpon 
the  cross-examination  of  the  witnesses,  and  the 
fuller  discussion  of  the  principles,  and  ho  od,  and 
when  farther  evidence  might  be  bronght  in  i  and 
therefore  he  said,  "  I  do  not  determine  it — I  re- 
serve the  question — I  do  not  jadge,  a^  or  no, 
whether  ac^  contempt  has  been  committed,  be- 
cause I  thmk  that  if  there  was  infringement^ 
beyond  all  cinestioQ  there  was  contempt.  AUhoogh 
the  man  might  say, '  1  did  not  intmd  to  commit  a 
contempt,*  yet,  if  the  man  waa  actually  in&ingtag 
when  he  thought  he  waa  not,  be  was  then  goil^a 
contempt,  and  most  be  punished  in  some  way  or 
another."  The  Master  of  the  Bolls  appears  to  me 
to  have  in  fact  a4joamed  the  decision  of  Utat 
question  for  further  and  final  hearing,  exaotly  tte 
same  as  upon  an  interlocntorv  motion,  or  an  in- 
junction which  is  reserved.  The  thing  waa  on^ 
interlocutory  until  a  farther  order.  I  may  add  to 
that  that  it  does  not  seem  to  have  been  really 
qnestioned  before  the  Master  of  the  BoUs  tbat  m 
might  deal  with  this  motion  as  a  motion  for  ao 
injunction,  which  he  did.  Well  then,  I  think,  «■ 
have  got  to  deal  with  it  in  exaotly  the  same  way 
as  if  it  were  a  motion  for  an  imunction  againat  a 
new  defendant  the  validity  uie  patent  bavinc 
been  establist^  aa  b«ng  an  old  patenL  And 
then,  of  couna,  the  court  not  forming  an  (^nuob 
very  strongly,  either  one  way  or  the  other,  ae  to 
whether  it  is  an  infringement  or  whatber  it  ia  aot 
an  infringement,  but,  considering  it  aa  a  hi^ 
open  question  to  be  determined  at  the  bearin|^ 
and  nob  to  be  prejodioed  1^  any  obaervation  in  the 
first  instance,  reserves  th^  as  a  question  whi^  it 
would  then  have  to  consider.  There  will,  nododis 
always  be  the  greatest  p<»sible  difficulty  to  doisr* 
mine  as  to  wnat  is  the  beat  mode  keeping 
things  in  statu  ^uo,  for  what  the  court  has  to 
do  is  to  keep  things  in  sta<H  §ao  aattljlha  final 
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daoiiioc  of  Htm  qaostion.  And  then,  of  ooarae,  the 
oottrt  njt, "  We  will  not  stop  a  going  trade.  We 
will  do  anTtfaing  in  which  there  would  be  » 
nrf  gnat  diffionlt}^  in  giving  oompensation  on  one 
nde  or  oompensation  on  the  other."  We  have 
todsilwiUi  It  as  a  practical  qaestion  in  the  best 
way  we  can.  On  the  whole,  I  am  satisfied  that 
wliat  the  Mastra-  of  the  Bolls  did  was  rif^ht, 
inmelj,  to  pat  the  plaintiff  npon  an  undertaking 
to  abide  by  an  order  for  damages,  if  any,  if  he 
Bbould  ottimatelj  turn  ont  to  be  wrong ;  and  that 
it  wotild  not  be  the.right  order  in  this  oase  merely 
to  put  the  defendant  apon  terms  of  keeping  an 
socoant,  which  I  conceive  might  be  a  very  olnmrr 
and  inefficient  mode  of  reoompensing  the  plaintiff, 
S  the  plaintiff  ahoald  tnzn  oat  to  be  ultimately 

MBBALLXT,  J.A.— Ai  the  other  members  d  the 
ooort  are  of  opinitm  that  the  order     the  Uaster 
of  the  Bolls  should  be  affirmed,  it  is  immateriE^  as 
to  the  decision  in  this  case  what  views  I  may  take. 
Bnt  I  am  desirous  of  stating  veiy  shOTtly  why  I 
luve  arrived  at  a  different  conclusion.  The 
motion  was  in  (he  form  of  a  motion  to  commit,  and 
I  think  it  is  oletur  from  the  facta  that  have  been 
brooght  to  oar  attention,  and  particularly  from 
the  circamstaDca  that  the  defendant  in  this  case 
locepted  the  decision  in  the  previously  heard  CEtse 
cf  Thorn  v.  The  Worthing  Btnk  Company,  that  it 
WIS  treated  by  the  Master  of  the  Bolls  as  if  it  were' 
a  motion  for  an  injanction  before  him.  Other- 
wise^ the  simply  accepting  the  decision  in  the 
fivmer  oase  on  a  motion  for  iinunction  would 
liwdly  have  met  the  jnstice  of  the  case.  Well, 
than,  tavaUng  this  as  a  motion  for  an  injunction 
to  restrain  the  defendant  fhnn  continniog  to  manu- 
fsc^nre  the  articles  after  the  form  which  has  been 
csUed  Wilson's  form,  I  am  bound  to  say  that  I 
think  there  is  a  case  to  be  tried  on  the  hearing, 
sad,  that  being  so,  of  coorse  the  only  remaining 
qsestion  is  what  should  be  done  in  the  meantime, 
jnowit  has  always  occurred  to  me  that  the  observa- 
tions of  Lord  Langdale  in  the  case  of  BrieUon  v. 
iFAJjnne  (8  Beav.  229),  indicated  what  the  course 
was  which  the  court  should  take  in  this  case,  and 
tte  observations  made  b^  the  Lord  Justice  no 
doubt  apply  to  that  particular  case.   But  what 
Lord  Langdale  says  is  this :  "  There  are  cases  in 
which  it  is  not  clear  either  that  the  patent  is  legally 
'nlid*  or  that  it  bos  been  infringed.   It  depends 
fn  tfw  degree  of  doabt  which  exists  on  those  ques- 
tions whether  the  court  will  grant  the  interim  in- 
jnnetioD.   In  such  oases,  it  will  cautiously  con* 
siderthe  degree  of  convenience  or  inoonvenienoe  to 
Ae  [larties  by  granting  or  not  granting  the  in- 
jonofeion.'*  A  little  farther  on  be  sa^s :  "  Accord- 
ing to  the  doubt  wbicb  may  ezut  m  the  mind  of 
the  court  upon  the  facts,  and  according  to  the 
degree  of  inconvenience  to  the  parties,  the  court 
not  thinking  fit  to  grant  the  injunction  at  the 
tame,  may  take  one  of  several  courses.   It  may 
either  retnee  to  grant  the  injanction  simply,  or  it 
ma^  refuse  it  upon  the  terms  of  the  party  uuder- 
tBung  to  keep  an  account,  or  it  may  direct  the 
iBotion  to  stand  over."   Observations  very  much 
to  the  eune  effect  were  made  by  Lord  Cottenham 
ffl  •  ease  in  the  House  of  Lords,  where  he  pointed 
OQt  that  yon  might  cause  very  much  greater  mts- 
dnef  to  the  defendant  1^  granting  an  injunotiou, 
if  the  iignnction,  as  it  should  ultimate]^  prove, 
ought  not  to  have  been  granted,  than  by  post- 
pODiDg  the  injoDotion,  which  yoa  might  grant  to 
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the  plaintiff  when  there  was  ground  for  it  bong 
granted.  Kow  it  appews  to  me  in  this  oaae  that 
the  granting  of  the  injunotion,  if  the  dtfendant 
shomd  ultimately  prove  to  be  right,  would  prove 
of  irreparable  damage.  He  is  restrained  foe  some 
length  of  time  from  manubotoring  these  skates ; 
it  will  be  impoBBible  to  ascertain  to  what  ex- 
tent he  might  have  earned  on  that  business 
of  manufacturing  or  selling  skates,  and  the 
extent  of  profits  he  might  have  made  in  the 
meanwhile  if  he  had  not  been  restrained  by 
the  injunction.  It  may  well  be — we  have  been 
told  about  a  vast  numlier  of  patents  being  taken 
out  ia  the  present  year~that  some  new  invention 
will  be  discovered  to  make  his  invention  useless 
in  the  course  of  eight  or  ten  months  by  some 
others  oeming  into  operation.  It  seems  to  me 
that  there  wul  be  no  means  of  meaanring  the 
damage  whloh  he  will  sustain  if  he  should  even- 
tually turn  out  to  be  right.  On  tb.B  other  hand» 
if  we  should  not  grant  the  injonodoni  bat  require 
the  defendant  to  keep  an  acoonnt  of  all  the  skatea 
he  has  sold,  and  tiie  prc^ts  he  has  made  by  them 
in  the  interval  between  the  present  time  and  the 
ultimate  hearing  of  the  cause,  yon  will  have  the 
means  afforded  for  ascertaining  the  loss  which 
the  plaintiff  will  have  sustained  by  the  oon- 
.tinuauoe  or  carrying  on  of  that  which  may  prova 
to  have  been  ah  improper  business.  It  has  been 
suggested  that  the  undertaking  may  not  be  of 
value.  It  is  said  that  the  defendant  may  be  a 
man  of  straw,  and  eventually  not  able  to  re- 
pa^  the  royalties  or  profits  which  he  has  re- 
ceived. It  has  been  pointed  oat  on  the  other  aide 
that  if  the  undertaking  for  damages  is  ^iven  b^ 
the  plaintiff,  inasmnbh  as  he  is  a  foreigner,  ib 
would  be  i^solutely  impossible  to  obtain  the 
damages  from  him.  I  do  not  attribute  much 
importance  to  the  argument  one  way  or  the 
other,  bnt  it  does  appear  to  me  that  if  the  damages 
are  to  be  recovered  tne  amount  will  be  very  mach 
larger  in  the  defendant's  case  than  they  would  be 
if  the  plaintiff  were  seeking  to  recover.  It  has  been 
said  that  if  this  injunction  is  not  granted  at  once  it 
will  be  necessary  to  brins  a  number  of  actions 
against  other  persons  for  the  purpose  of  obtaining 
damages  against  them.  But.  then,  as  far  as 
regards  those  actions,  if  it  is  tbonebt  expedient  to 
take  such  steps  there  again  the  oonrt  may  not  be 
satisfied  that  there  has  been  an  infringement,, 
and  the  injnnotion  may  not  be  granted.  But,  at 
the  same  tinie,  I  do  not  think  that  the  oourfe 
would  be  jnetified  in  refaring  what  would  be  a 
just  aot  towards  the  partioular  party,  because  the 
doing  a  particular  thing  in  his  fevonr  might  be  the 
cause  of  ulterior  proceedings  egeinet  persons  who 
are  not  parties  to  tiie  suit.  However,  as  I  have 
already  said,  the  other  members  of  the  court  think 
that  tne  course  which  has  been  taken  by  the 
Master  of  the  Bolls  is  one  which  will  best  meet 
the  enda  of  justice.  No  doubt  I  have  arrived  at  a 
wrong  conclnsioa,  though  I  have  honestly  stated 
my  reasODs  for  it. 

Bbxtt,  J.A. — I  agree  with  Lord  Jnstice  Jamea 
that  the  order  of  the  Master  of  the  Bolls  is  right. 
I  take  it  that,  without  repressing  any  decided 
opinion  as  to  what  may  be  the  result,  sufficient  is 
made  out  to  have  entitled  the  plaintiff  to  an  order 
atfaer  fonr  an  ininnotion  or  for  the  defendant  to  keep 
an  aooonnt.  I  am  vary  glad  that  no  diffioultgr  has 
ultimately  arisen  here  npon  the  ground  ot  the 
form  of  the  original  i^plioatim ;  bat  that  being 
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got  rid  of,  I  take  it  that  it  ia  establisbed  that  one 
order  or  the  other  should  be  made.  Well,  now, 
if  yoxx  asanme  that  the  defendant  is  in  the  ris;ht 
there  is  no  doubt  that  an  inianction  is  a  groat 
hardship  upon  him ;  bat  if  you  assume  that  the 
plaintiff  mav  be  right,  then  the  mere  keeping  of 
an  accoant  hj  the  defendant  seems  to  me  to  be 
A  great  hardship  on  the  plaintifT ;  because  if  there 
ia  to  be  a  mere  keeping  of  an  account  by  the 
■defendant,  and  the  plaintiff  is  right,  then  the 
plaintiff  is  driven  to  do  tbAt  which  has  be«n  ang- 
gested,  namely,  to  f^topnrobasers  and  coatomers, 
•and  commence  smts  aninat  thgrn — obTioasly  a 
mnltiplieation  of  suits.  Therefore,  wherever  there 
IB  an  interlocatory  injonctionj  I  apprehend  that 
it  is  a  hardship  on  one  side  or  the  other  depending 
upon  the  result.  Then  the  qoestion  is,  on 
which  side  does  the  balance  appear  to  be  p 
Kow,  if  the  trade  of  the  defendant  were  an 
old  and  an  established  trade,  I  shonld  say  that  the 
hardship  upon  him  would  he  too  great,  bat  where 
the  trade  of  the  defendant,  the  person  against 
whom  the  order  ia  applied  for,  is  a  new  trade,  and 
where  he  is  the  seller  of  goods  to  u  vast  number 
•of  people,  it  eeems  to  me  to  he  less  inconvenient 
or  leas  likely  to  prodnoe  irreparable  damage  to 
stop  him  from  selling  than  it  is  to  allow  him 
to  sell,  and  merely  seep  an  accoant,  forcing 
the  other  nde  to  oommence  multitudes  of 
floite  gainst  the  pordiasera.  llierefore,  I  agree 
with  the  remark  which  has  been  made  by  the 
Lord  Juatice,  that  in  auch  a  case  aa  this,  as  a  rule 
of  conduct,  it  is  better,  where  the  trade  of  the 
defendant  is  a  new  one,  and  not  an  old  eatabliahed 
trade,  and  where  there  are  likely  to  be  many  cus- 
tomers of  the  new  trade,  to  say  that  then  you 
will  act  against  the  new  seller,  whereas  if  he  were 
an  old  seller  you  would  aot  in  the  other  way. 

Appeal  according^  diamisaed  wUh  eo$is, 
Solidton:  W.  W,  TVymus  Ward,  Millt,  and 
Co. 


SITTINGS  AT  WESTMINSTER. 
(Before  Mbluss,  L.  J.  Brbtx  and  AHFOiKn,  J J^,) 

BiXGutssm  V.  The  FJiGinc  Stbaic  Natigatios 
OoMMXJ.  (a) 

Ckqrier^artt/^DaiyB  aBewadfor  loaiwtff^-^tigkn- 
iag  eou— iJamwro^i— Jfiujer'*  Um-~€kmimg  of 
okaarierer'$  Uahilitiy. 

D^iMdanta  ekariered- flaintiff't  «&>p  to  ctumi  a 
eatgo  io  OoZIoo.  .By  tk*  oJiorfer-^ orfy  the  $hip 
woB  "  to  he  load*d  at  the  amrag«  rate  of  75  tone 
par  daar  worhinff  dmy  .  .  .  Btiffmiag  cool,  if 
rtguindt  to  he  tupplied- at  ehip't  eaapente  at  tM 
rate  of  40  iotu  per  dear  toorhmg  dloy  afiarieritten 
noUceisgioen  to  the  cJtaHerere'  agmt  of  Ua  heinq 
reavireaf  hul  all  days  on  whieh  stiffening  coal  ia 
Uuean  on  hoard,  or  the  ship'  it  dtiained  for  the 
tame,  to  he  excluded  in  the  eompniatum  of  the 
said  working  days  allowed  for  loading  .  .  .  De- 
murrage to  he  paid  for  eocA  dag  heytmd  the  taid 
da/gt  •  aUotoed  for  loading  and  diicharging-  re- 
tpeeOody  at  ilie  rate  of  Sd. per  registered  ton-per 
day.  The  master  to  have  a  Uen  on  the  cargo  for 
oU  freight  and  demurrage  dus  wnder  this  agree- 
nteni  .  ,  .  AU  UabUUy  of  the  lAarterere  under 
ikia  agreement  ahail  ceate  ae  aeon  as  the  cargo  ia 
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on  hoard  .  .  .  AU  qutations,  aheiher  of  short 
delivery,  demurrage,  or  othenoite,  are  to  be  teUled 
with  the  manager  or  agents  of  tlie  charterera  at 
the  port  of  dMtinaiion,  whi^  setilemmt  itiohe 
binding  on  the  owner.  The  owner  and  Matter  to 
have  a  lien  on  the  cargo  for  ail  freight,  dml 
freight^  amd  demurrage." 

Defendants  failed  to  tuppiy  atiffeniitg  coal,  u^eby 
the  thiv  waa  detained  forty-eight  days  at  the  pert 
of  loading.   PUuntiff  au^  for  demwrrage. 

Held  {aJgirming  the  judgment  of  the  Qaeen'e  Beiuk 
Division  on  demurrer  to  statement  of  daim),  thai 
putting  tiiffenAng  coal  on  board  wma  "loading" 
vriikin  the  demurrage  elanae,  and  therefore  dewMr- 
rage  was  payable,  but  that  this  terns  a  liabiUtf 
under  the  dCarter-party,  uMeh  eeaeed  i^ten 
ecu-go  wae  on  hoard,  ana  the  only  remedy  tmu  hy 
ike  maeler^a  Um;  attd  therefore  ptaamHf  comM 
not  recover  on  the  charter-party. 

AcTiow  by  the  plamtiff,  owner  of  the  ship  Om^ 
aeppe,  against  toe  defendants,  charterers.  The 
statement  of  daim  set  oat  the  chartor-pHty,  the 
material  parts  of  wlnoh  axe  as  follows : 

"The  said  ship,  now  Bt  Genoa,  b«ne  tiakt, 
staunch,  and  strong,  and  in  eveir  way  fitted  fw 
the  voyage,  shall  prooeed  to  Cardiff*  with  option  to 
take  a  cargo  in  Hediterruiean  for  Ganliff  fix- 
owner's  benefit,  and  there  load  in  any  dock  oidered 
by  sfaippera  a  fall  and  complete  cargo  of  steam 
ooal  from  the  colliery  named  by  the  charterers' 
agent  on  the  vesael'a  arrival  ai  Cardiff,  and  being 
so  loaded  shall  therewith  proceed  to  Callao,  or  bo 
near  thereto  as  she  may  aafety  get,  and  there  de- 
liver the  same  (all  on  board  to  be  delivered)  into 
lighters,  steamers,  depot  ships,  or  at  any  wharf  ss 
oraered  by  the  charterers'  agent  .  . .  The  ship  to 
be  loaded  at  the  aver^^  rate  of  75  tons  per  clear 
working  day  (aa  tendered  during  night  or  day), 
commencing  when  the  vessel  is  in  berth  (ontw 
the  tip  where  tips  are  used),  wholly  unballasted 
and  ready  to  receive  cargo,  notice  of  which  is  t»  be 
given  in  writing  by  the  master  to  charteim* 
agent  Any  time  iMt  by  reason  of  riots^  partial 
or  general  lock-outs,  abikes  oroeasation  from  mric 
on  the  part  of  the  pitmen  or  other  huida  enj^ised 
in  the  getting,  carriage,  or  loading  of  the  aid 
ooals  from  whatever  canae,  or  by  reaaon  of  acci- 
dents in  mines  or  to  machinery,  obstrnotion  oo  or 
in  anyrailway  .river,  canal,  or  dock  used  forUie  car- 
riage of  the  coal,  or  in  the  loading  of  the  ship,  or 
by  reason  of  floods,  frosts,  storms,  or  any  canae 
beyond  the  control  of  the  charterera  to  be  ex- 
cluded in  the  computation  of  the  said  working 
da^s.  Stiffening  ,coaI  if  required  to  be  aapplied  at 
ship's  expense  at  the  rate  of  40  tona  par  clear 
working  day  after  written  notice  ia  given  to  the 
charterers*  agents  of  ita  being  required,  bat  all 
days  on  which  stiffening  coal  is  taken  on  board  or 
the  ship  is  detained  for  the  same  to  be  e»lnd«d 
in  the  oompntati<m  of  tiie  said  working  da|S 
allowed  for  loading.  The  reasel  to  be  cUsosat;^ 
at  the  average  rate  of  40  tons  per  clear  wtwlung 
day,  commencing,  f^om  the  day  after  wriuaa 
notice  in  given  to  the  charterera  agents  of  readi- 
ness to  deliver  the  cargo.  Demnrrage  to  bo  paid 
for  each  day  beyond  the  said  days  allowed  for  load- 
ing and  discharging  respectively  at  the  rateof  3dL 
per  registered  ton  per  day.  The  master  to  liavaa 
lien  on  the  cargo  for  all  iVeight  and  deiuuirags 
due  under  this  agreement.  .  .  .  AU  UatHlily  o<  tfaa 
(^lartteers  under  this  agreement  slaU  oasae  a« 
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won  as  the  cargo  is  on  boaH,  except  as  to  the 
Btbnnid  payment  to  be  roade  on  witing,  and  all 
qtttttkms,  whether  of  abort  deliver}*,  demurrage, 
orotb^wiae,  are  to  be  aettled  with  the  mivnager  or 
inntii  of  the  charterers  at  the  port  of  destination, 
iniicfa  nettlemest  is  to  be  biDOing  on  the  owners, 
the  ewnm  wad  mavter  to  bare  a  lion  on  the  cargo 
for  ^  freight,  dead  freif^t,  and  dcmarrage." 

The  Btatemenfc  of  ulaim  went  on  to  allege  that 
the  ship  proceeded  to  Cardiff,  and  on  24th  Feb. 
1875,  notice  was  giren  that  Btifiening  coal  was 


5  wu  aa  f<^awB :  "  The  whole  <rf  th<» 
ballut  trom  the  vesBel  oonld  not  be  taken  out  of 
the  Terael  until  the  neoaasBry  atiffentng  ooal  canid 
hare  been  provided,  and  the  nse  was  and  is  to 
^■charge  the  greater  portion  of  the  hallaat  md  to 
retain  a  Bmall  qaantity  of  ballast  which  is  kept  in 
the  reseel  for  the  parpoee  of  keeping  her  upright, 
ud  this  latter  Bmall  quantity  of  ballast  la  dls- 
fliarged  Bimultaneously  with  the  receipt  of  the 
■tiffeniog  coal,  whereof  the  defendants  had  notice." 

AU^^tion  that  the  defendanta  Tailed  to  nupply 
toy  atiflening  cool  until  the  15th  A^il  187&,  ana 
that"  the  d^endanta  detained  the  ship  fortyeight 
days  over  and  above  the  period  bo  agreed  apon  for 
loMing.  and  thereby  became  liable  to  pay  to  the 
^ntia  3501. 13«.  for  demnrrage  of  tbe  vessel  or 
lor  damages  for  the  detention  of  the  vessel,  yet  the 
defendants  have  not  paid  the  same,  and  the  same 
is  BtiS  wholly  due  and  nnpaid.** 

There  were  also  allegations  that  the  defendants' 
igmt  at  Callao  requested  the  plaintiff  to  deliver 
tw  cargo  withont  ftuforcing  hie  lien,  and  the  plain- 
tiff did  BO ;  ud  that  tbe  derendants*  agent  did  not 
■et&  tiie  qnrattons  which  arose. 

Demorror  **  to  so  much  of  the  plaintifTs  state- 
ami  of  claim  as  alleges  liability  in  respect  of  what 
t»ck  plaoe  in  England  ...  on  the  ground  that  it 
iman  tb*t  the  cargo  was  on  board,  and  that  all 
liuility  of  the  defendants  was  by  tbe  charter- 
tthf  to  oease  thereupon  .  .  .  and  also  on  the 
Ipouid  that  it  does  not  i^pear  that  the  said  qnes- 
tuna  had  been  settled  with  the  aaid  manager  or 
igant  of  the  defendants." 

Tbe  Queen's  Bench  Division  (Kellor  and  Qoain, 
JJ.)  jnre  judgment  for  the  defendants,  and  the 
plaintiff  axipefued. 

Bai^€umn,  Q.C.  {L.  P.  BuimIZ  with  him)  for  the 
pkin^. — The  clause  in  the  oharter-party  by  whict 
all  liability  of  the  oharterers  is  to  cease  aa  soon  as 
ths  cai^  ia  on  board,  doos  not  apply  to  tbe  claim 
ibr  detention  at  the  port  of  loading.  It  c»:ly 
oanpts  the  charterers  from  liability  for  breaches 
of  ihe  fdiarter-party  in  respect  of  which  a  lien  is 
l^nn  to  tlv  owner : 

SSthw.  Opry.ffi  L.  T.  Bap.  V.  8.  670;  L.  Bep.  10 

JVttMMco  V.  Xaamg,  I*.  Bap.  8  Bi.  101  j  43  L  J. 

L0ekftar(V.Ml,83^T.B«p.K.aM;  L.Bsp.10 
Ex.  182. 

[Bbwt,  J.A.  referred  to  JVenofc  v-  Oertw  (L.  Bep. 
1  C.  P.  D.  737,  now  pending  in  the  Goart  of  Ap- 
pcat).3  In  the  present  oase  the  partiea  had  two 
tbiogs  in  eontemplation  when  the  charter-party 
«M  dnwn  np— demornge,  and  detention  as  dis- 
tiiigiMbed  fnm  denranage.  tht  lien  is  oi^ 
^▼onfer  **  fMgb^  dead  fnaght,  and  demnrrage,*' 
•ad  does  not  extend  to  the  preamt  claim.  Tbere- 
foretheelaini  ie  not  witAiin  the  olanee  exempting 
the  eharterera  from  fiabili^,  ami  the  plaintiff  is 


ei^itled  to  noorer.  The  exenpUon  ia  conditional 
on  tbe  delendants'  agent  safcUiog  aooovding  to  tiw 

charter-party. 

Cohen,  Q.V.  (ArtJtur  WtlUaimsimbh  him)  (or  the 
defendants. — Tbe  point  intended  to  be  raised  by 
the  demurrer  is  that  the  defendants  are  sabjeot  to 
no  liability,  independently  of  what  happened  at 
Callao.  Tbia  is  a  claim  for  demurrage,  and  as 
such  ia  within  the  express  words  ot  the  clause 
giving  a  lien.  It  follows  that  it  oomes  within  the 
ulatise  exempting  the  defendants  from  liability 
under  tbe  charb«^party.  The  oonbention  on  the 
part  of  the  pWiitiff  is  that  by  making  the  charter* 
parly,  tbe  dsleudants  oontoaotedan  (xdigation  tb»k 
tbeir  agent  sbonld  settle ;  if  so,  that  is  a  liability 
under  the  charter-party,  and  the  exemptitHi  ap- 
plies. The  court  trill  not  rary  the  meaning  of  tua 
clanse  because  the  pluntiff  ilnds  his  lien  an  in- 
Bofficient  Beourity.  fie  also  referred  to  BannUter 
T.  Bredauor  (16  L.  T.  Bep.  S.  418;  L.  Bep.  2 
CP.  497;  36  L.  J.  196.  C.  P).  [BBaxT.  J.A.— 
That  case  baa  been  donbtod ;  see  Irmek  t.  Qerber 
{vbi  *ttp.)] 

L.  P.  JiimeiU,  in  reply,  referred  to 

{Trayv.  Oarr,  L.  Bq>.  «,  Q.  B.  fitt;  40L.J.9fi7, 
Q.B.;  SSLT.B^^.  N.  b.Sli. 

Mblubh,  L.J. — The  question  in  this  oase  is 
whether,  according  to  tbe  true  construction  <rf  the 
charter-party,  tbe  defendants  are  liable  to  pay 
demarrage  or  damages  for  detMition  of  the  plun- 
tiffs  ship,  which  was  detained  for  £br^>eigbt  dura 
at  the  port  of  loading,  OardifE.  Tbe  dnnnrrw  only 
raises  tbe  qnestion  whether  tiie  dafendants  are- 
liable  to  a  claim  for  demurrage  or  detention  in 
Enfi^nd.  We  thoaght  tintfe  in  order  to  set^  the 
.matter  fully,  it  was  desir^le  to  consider  the 
qnestion  whether  the  shipowner  can  maintain  an 
action  on  thfl  charter-party  if  tbe  obarterer'a  agei^ 
does  not  settle  the  claim  at  the  pert  of  destination. 
The  olauae  aa  to  demnrrasce  is  uiis:  "  Dsmnrrage 
to  be  paid  for  each  dw  beyond  the  said  days  al- 
lowed for  loading  and  aischarging  respeotiToly  at 
the  rate  of  3d.  per  registered  ton  per  diiy."  The 
first  qneetion  wfaioh  we  faave  to  conBider  ia  whethw 
"loading"  in  this  dause  is  oonfined  to  loading 
tbe  ship  at  the  rate  of  75  tons  per  day  aflerabe  is 
wholly  nnballasted  and  the  stiffening  ooal  has  been 
pnt  in,  or  whether  it  inolndes  putting  the  etiflenp 
mg  coal  on  board,  for  whioh  certain  days  are  al- 
lowed, and  so  whether  there  is  anagreemmt  to 
pay  diemnrrage  in  rospeofc  irf  that  time.  The 
charter-party  says :  "  The  shi^  to  be  loaded  at  the 
average  rate  of  75  tons  p«r  clear  woridng  day  as 
tendered  daring  night  or  day  commencing  iniea 
the  veaael  ia  in  berth  (nndertuie  tip  where  tips  are 
osed)  wholly  unballasted  and  ready  to  reoeiTe 
cargo,  notice  of  which  ia  to  be  given  in  writing  by 
tbe  master  to  tbe  charterers  a^^t."  I  agree 
that  the  working  days  mentioned  m  this  clause  do 
not  begin  until  after  the  stiffening  coal  is  pnt  on 
board.  Decause  until  then  tbe  ballast  would  not  be 
entirely  out  Then  there  is  the  dense:  "Any 
time  lost  by  reason'.of  riots,  &o.,  ...  to  be  exclu- 
ded in  the  computatiwi  of  the  said  workinf^  days." 
Then  comes  the  fdlowing  olauae:  "btiffening 
ooal  if  required  to  be  supplied  at  diip's  expense, 
and  ^  the  nte  ef  40  tons  per  dsir  working  daiy 
aAw  written  notice  is  given  to  tbe  oharterers' 
agents  of  its  bung  required,  but  all  days  cm  whioh 
Btiffening  coal  is  taken  on  beard,  or  tbe  ship  is 
detained  fiw  tlw  same^  to  be  exdiuled  in  the  oom- 
potatioB  of  the  Biid  working  days  allowed  for- 
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loading."  If  we  look  at  the  sabstanoe  of  these 
olaases  it  is  plain  that  the  parties  meant  that  if 
BtifEenioK  coal  were  required  it  afaoald  be  loaded 
at  the  rate  of  40  tons  per  working  day,  and  when 
the  b^laat  was  ont,  and  the  stiffening  coal  loaded, 
the  cargo  should  be  pot  on  board  at  the  rate  of 
75  tons  per  working  day.  These  stipnlations  are 
CI1I7  Mpamted  in  the  chArter-party,  becanse  in  the 
one  cue  the  rate  of  loading  is  to  oe  40  tons  a  day 
and  m  the  other  75.  If  pnttins  the  stiffening 
ooal  on  board  is  part  of  the  louiug  within  the 
sneaaing  of  the  demnrrage  daose,  Mmnrrage  is 
dearly^  payable  in  respect  of  deWy  in  putting 
■tifEening  coal  on  board,  and  it  is  not  easy  to  see 
why  the  owner  sboatd  not  be  entitled  to  his  Zd. 
perton  per  day  if  there  is  delay  beyond  the  days 
allowed  for  loading  stiffening  coal,  jnst  as  mncb 
as  if  there  is  dday  beyond  the  days  allowed  for 
loading  cargo  at  the  rate  of  75  tons  a  day.  No 
nnmber  of  days  is  named  in  the  charter-party,  but 
vhatoTer  time  is  occupied  beyond  the  time  which 
it  wonid  take  to  load  the  stiffening  coal  at  the  rate 
of  40  tons  per  working  day  and  to  load  the  cargo 
at  the  rate  of  75  tons  per  working  day,  is  to  be 
pud  for,  whether  longer  or  shorter,  aiud  I  cannot 
aee  why  this  prorision  should  not  apply  to  the 
time  for  loading  Btiffening  coal  as  mnoh  as  to  the 
tfane  for  loading  cargo,  llien  the  neit  olarase  is : 
''The  master  to  hsTe  a  lien  on  Uie  cargo  for  all 
freight  and  demnrrage  dne  nnder  thu  agree- 
ment." We  have  to  decide  what  the  meaning  of 
the  word  demurrage  in  that  clause  is,  and  I  think 
it  applies  to  demurrage  for  delay  in  loading  stiffen- 
ing ooal  as  mnch  as  to  demurrage  for  delay  in 
loading  cargo.  I  think  this  is  the  true  construc- 
tion, for  the  two  clauses  come  immediately  after 
each  other,  and  to  give  any  other  meaning  to  de- 
mniTBge  in  the  latter  clanse  would  make  them  in- 
consistent with  each  other.  In  both  I  think  it 
extends  to  detention  in  loading  stiffening  ooal  as 
well  as  in  loading  cargo.  Then  there  is  the  clause 
disdiarging  the  charterers.  "  All  liability  of  the 
charterers  under  this  agreement  shall  cease .  as 
wxm  as  the  cargo  is  on  board.**  It  is  clear,  aoecod* 
ing  to  the  onfehorities,  that  the  words  in  this  daose 
cannot  be  confined  to  liability  arising  from 
breaches  subsequent  to  the  loading,  but  must 
extend  to  all  liability  nnder  the  ohauraer-party  of 
ereiy  description.  The  clause  goes  on :  "  And 
all  qnestioBS,  whether  of  short  delivery,  demnr- 
rage,  or  otherwise,  are  to  be  settled  with  the 
manner  or  agents  of  the  charterers  at  the  port  of 
destination."  Now,  what  is  the  meaning  of  the 
word  "  settle  "  in  that  clanse  P  Is  it  meant  to  re- 
Tive  a  liability  under  the  oharter'party  which 
would  have  ceased  under  the  previous  part  of  the 
clause  P  If  it  does  the  charter-party  is  contradic- 
tory. It  is  shown  that  the  master  is  to  have  a 
lien,  and  althongh  the  consignee  and  consignor 
•n  the  same,  I  think  there  is  no  right  of  action, 
but  the  remedy  is  by  lien  on  the  cargo.  I  do  not 
think  the  woras  *'  short  delivery  "  make  any  dif- 
ftrence;  m  claim  ftsr  short  delivery  would  be  a 
daim  by  the  charterers  i^:ainst  the  owners,  and 
the  charter-party  means  ^at  such  a  claim  is  to  be 
settled  by  the  agent  and  Uie  amount  deducted 
from  the  freight ;  there  is  to  bo  one  settlement 
bef(we  the  cargo  is  delivered.  I  do  not  think 
that  the  nse  m  these  words,  or  the  Csct  that  the 
consignee  was  the  agent  of  the  charterers,  can 
1  any  reason  for  oonatming  tbe  charter-party 
in  a  manner  contrary  to  the  decided  cases.  There 


may  have  been  reasons  Vhy  the  charterers  wanted 
to  make  a  settlement  with  their  agent  at  CsUso 
compnlsory;  the  agent  might  be  in  the  habit  of 
receiving  large  sums  of  money  for  them,  and  tbny 
might  wish  to  compel  him  to  settle  claims  against 
them  ont  of  the  money  which  he  so  received.  I 
tbiok  the  true  meaning  of  the  clause  is  that  in 
a  case  like  the  present  the  charterers  are  to  be 
Bubjeot  to  no  liwili^.  It  is  true  that  in  the  state- 
ment of  dum  It  is  allied  that  the  defandaats* 
agent  reqnested  that  the  cai^  might  be  ddivend 
without  the  plaintiff's  lien  bemg  enforced.  If  tins 
be  true,  it  might  possibly  give  rise  to  some  right 
ot  action,  but  it  would  be  d^ihort  the  charter- 
party.  Mr.  Benjamin  did  not  wish  for  a  det^oa 
on  this,  so  I  offer  no  ofHiuon  as  to  whether  thae 
may  be  any  right  of  actiim  independently  of  the 
charter-party.  In  my  opinion,  according  to  the 
charter-party,  the  defendants  were  freed  from 
liability  on  the  ship's  sailing,  and  their  liability 
did  not  afterwards  revive.  I  think,  therefor^ 
that  the  judgment  ought  to  be  affirmed. 

Brett,  J.A. — I  am  of  opinion  that  on  this  de- 
murrer we  are  confined  to  the  charter-party.  If 
the  statement  of  claim  on  proof  being  given  of 
something  outside  the  charter-party  would  give  a 
cause  of  action,  the  demnrrsr  is  not  pointed  to 
that,  and  the  question  wiU  atUl  be  open.  Tbe  oolf 
question  which  we  Iwve  to  dedde,  and  whioh  tu 
Queen's  Bench  Division  Imd  to  dei^^  is  whether 
there  is  a  right  of  action  on  the  charter-par^.  I 
have  come  to  the  oonolusion  that  there  is  no  toA 
cause  of  action.  In  the  firat  place,  I  agree  that  the 
plaintiffs  claim  comes  within  the  demnrrage 
clause,  and  I  think  this  is  equally  so  whether 
stiffening  ooal  is  part  of  the  cargo  or  not.  When 
I  asked  Kr.  Benjamin  he  admitted  at  the  moment 
that  it  was  part  of  the  cargo,  but  I  cunot  say  I 
am  sore  it  is  so,  for  it  is  to  be  provided  at  the 
ship's  expense.  When  -a  ship  is  chartered  to 
carry  goods  on  a  voyage  the  time  of  the  ooca|ia* 
tion  of  that  ship  depends  partly  on  accident,  sneb 
as  wind  and  wether,  partly  on  the  condact  of  the 
owner,  and  partly  on  the  oinidnofe  of  tho  dwrtenr. 
It  depends  to  a  certain  extent  on  tSw  conduolof 
the  (warterer  in  supplying  oargt^  and  in  the  sasae 
way  at  the  end  of  toe  vorrage.  or  whether  the  con- 
signee is  ready  to  receive  the  cargo.  It  is  the 
time  at  the  beginning  and  end  m.  tbe  vojagf 
which  depends  on  die  charterer,  and  ccmseqaeot^ 
there  are  provided  lay  days,  daring  whidi  the 
shipowner  is  not  allowed  to  oli^msnything  b^ood 
the  freight  made  payable  by  tbe  oharter-partf. 
These  wys  are  fixed  at  the  onioning  uid  end  of 
the  voysge  in  one  of  two  ways.  The  nnmbtt*  of 
lay  days  may  be  stated,  or,  as  was  done  in  this  osse^ 
tho  other  mode  may  be  adopted,  which  is  by  ths 
upe  of  certain  phraseolcwy  to  arrive  at  the  number 
of  lay  days.  Here  the  by  dws  at  the  commenoe- 
ment  of  the  voyage  are  fixed  by  tbe  Quantity  of 
stiffening  ooal  ana  cargo  to  be  pot  wn  board  d^ 
by  day.  Instead  ot  naming  the  lay  days  in  tM 
charter-party  thia  method  baa  been  adopted.  1W 
capacity  of  the  ship  and  the  quantity  of  stiff^ag 
ooal  required  not  being  known  a  fixed  time  camwt 
be  named  in  the  charter-party ;  but  this  is  fbeaa 
out  when  the  ship  arrives,  and  if  the  ship  can  take 
a  certain  nnmber  of  tons  of  cargo  that  nnmber 
divided  by  75  will  give  the  nnmber  of  lay  dvs 
to  be  allowed  in  respect  of  tbe  cu^  and  lae 
number  <A  tons  ci  BtiffiBoing  ooal  divided  fay  40 
will  give  the  nnmber  tA  lay  di^  in  revert  « 
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the'  stiffemDg  ooal ;  the  two  added  together  will 
give  the  total  nnmber  of  lay  days,  and  the  restUt 
iriU  be  the  Bune  as  if  that  number  had  been 
written  in  the  oharter-party.  Then  the  charter- 
par^  goes  on  to  proride  that  if  the  ship  is  de- 
tained, which  must  be  understood  to  mean  by 
the  fenlt  of  the  charterer,  demurrage  is  to 
be  paid;  all  days  beyond  the'  days  allowed 
for  loading  and  disoturgin^  are  to  be  paid 
for,  and  the  effect  is  to  bring  the  whole 
ease  within  the  demurrage  olause.  Am  to  the 
question  whether  this  is  demorrage  or  detention, 
goierally  if  there  is  a  fixed  nnmber  of  demurrage 
days  named  in  the  obarter-party  beyond  the  lay 
days,  and  the  ship  is  delayed  by  the  fauln  of  the 
charterer  beyond  the  demnrr^e  days,  this  ia  de- 
tenti<»i,  for  which  the  owner  is  entitled  to  com- 
pensation in  damages;  bnt  here  the  nnmber  ai 
demurrace  dayg  ia  not  mentioned  at  all,  and  there- 
fore all  the  detention  beyond  the  lay  days  seems  to 
me  to  be  demurrage.  Therefore,  whether  the  stif- 
fening ooal  ia  part  of  the  oai^  or  not  all  the  days 
beyond  the  combined  number  of  days  to  be  al- 
lowed for  loading  the  ship  and  for  supplying  stif- 
fening ooal  are  demurr^e  days,  and  are  within 
the  demnrrage  clause.  But  if  they  were  not 
strictly  demurrage  da^  I  should  still  agree  that 
they  would  come  withm  the  clause  whioh  gives  a 
lien,  for  that  clause  ought  to  be  enlarged  so  as  to 
include  date&tion  ui  the  nature  of  demnrnige. 
Hberafbre  •  the  captain  eoold  have  exennsed  his 
ri^t  (tf  lien  in  reapeot  of  detention  at  tiie  port  of 
loadinj^  and  thwe  was  a  lien  in  respect  of  the 
idaintuTB  claim.  Therefore,  whether  the  decision 
m  French  t.  Gsrber  {ubi  awp.)  is  adopted  or  not, 
this  ia  an  ^solving  olauae,  and,  unless  this  is  dis- 
tinffoishable  from  the  othsx  cases,  will  absolve  the 
defeadanta  from  liability.  That  rednoes  the  judg- 
ment to  the  question  whether  the  latter  part  of 
the  clanse  modifies  it  or  not.  I  think  it  does  not. 
At  the  moment  I  was  struok  with  the  sng^tion 
made  as  to  the  use  of  the  words  "  short  delivery," 
because  for  *'  short  delivery  "  there  would  be  no 
Hen,  but  it  seems  that  it  would  be  a  claim  by  the 
charterer  against  the  owner,  which  would  have  to 
be  settled.  It  seems  to  me  that  the  question  of 
short  delivery  wonld  be  determined  by  the  agent 
at  Callao.  There  is  another  question  which  the 
charterers*  agent  there  may  be  the  person  most 
fit  to  settle  and  that  is  the  question  of  demurrage 
at  the  port  of  discharfje.  The  agent  is  given 
power  to  settle  both  agamst  the  owner  and  in  his 
nroor,  and  the  settlement  is  binding  on  the  owner. 
If  tiiere  were  a  dispute  as  to  whether  fifteen  or  ten 
days'  demurrage  were  payable,  and  the  agent  said 
it  was  ten  days,  the  captain  might  possibly  refuse 
to  deliver  the  cargo  unless  he  were  paid  for  fifteen ; 
if  be  did  so  the  owner  would  be  liable,  and  if  the 
charterer  paid  for  fifteen  days  he  oonid  get  back 
what  he  had  paid  for  five  of  them,  because  the 
decision  of  the  agent  would  be  binding  on  the 
owner.  Having  regard  to  the  nature  of  the  clause, 
it  seems  to  have  been  primarily  meant  to  apply  to 
oases  of  delay  at  the  port  of  discharge,  but  the 
words  are  applicable  to  demurrage  for  delay  at 
the  port  of  loading.  The  effect  of  all  the  parts  of 
the  clause  taken  together  is  that  the  defendants' 
liability  ceases  on  the  charter-party  as  soon  as  the 
ca^o  IS  OD  board,  and  the  only  remedy  left  is  the 
Uan.  I  am,  therefore,  of  opinion  that  the  judg- 
msnt  is  xight  and  ought  to  be  aflSrmed,  expressly 
■toitif*'!;  that  we  do  not  determine  wheUier,  nnder 
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the  oiroumstances  whioh  took  place  at  Callao,  the 
plaintiff  wonld  have  any  right  of  action  against 
the  defendants  or  their  agents. 

AupHLSTT,  JA.  — I  am  of  the  same  opinion.  I 
regret  that  so  much  time  has  been  taken  up  in 
disoussing  the  pleadings,  which  are  very  unsatia- 
faotory.  It  is  admitted  that  there  are  two'  causes 
of  action  in  the  statement  of  claim,  and  to  one 
there  is  a  demnrrer,  that  ia  to  as  much  of  the 
statemraat  of  claim  as  alleges  liability  in  respect  <^ 
all  that  took  place  in  England,  and  if  there  ia  any 
cause  of  action  in  oonseiiaeQee  of  the  condnot  of 
the  defendants*  agent  abroad  this  is  inoonsiEtent 
with  an  action  on  thecharter-pvty.  If  the  defen- 
dants' agent  requested  the  cargo  to  be  delivered 
without  settling  the  plaintiff's  cWm,  the  qnestion 
whether  there  is  any  right  of  action  is  left  open. 
I  do  not  propose  to  go  through  the  reasons  for  our 
decision  so  clearly  given  by  Hellish,  L.J.,  and 
Brett,  J.A.  I  quite  agree  with  the  reasons  given, 
and  I  Uiii^  the  judgment  ought  to  be  affirmed. 

Judgment  (vfirmed. 

Solictors  for  plaintiff,  Ingledewt  Inee,  and  Otyen- 
ing,  fbr  IngUdaw,  Inee,  and  KooAeZI,  Cardiff. 
.  Soliaiton  for  defisndanta.  Field,  Bo$eoe  and  Oo., 
for  Bateaon  and  Co.,  Liverpool. 


HIGH  COURT  OF  JUSTICE. 

CHANCEEY  DIVISION. 
(Befwe  the  Masiek  0?  the  Boua.) 
Wednesday,  Nov.  8, 1876. 
Stokis  v.  Todd,  (a) 
Patent — Novelty — Prior  ^publication — Description 
in  provieional  epeeiJieaUon  omitted  in  fined  epeei- 
fieaHtm. 

A  deaoription  of  an  tnvenfton  apjieemng^  in  a  provi- 
nonal  apeGification  and  omitted  in  the  final 
epedikation  muet  be  preeimed  to  be  abandoned 
iyy  die  inventor,  and,  unleee  afuU  deecription,  wtU 
not  avoid  a  eubaequent  patent  on  the  grovnd  of 
prior  puUieotum. 
This  was  a  suit  to  restrain  the  infringonent  of  a 
patent  for  improvements  in  raising  and  lowering 
revolving  shutters  which  had  been  granted  to 
Thomas  Kirby  in  1866,  and  since  assigned  to  the 
plaintiff.    The  defendant  by  his  answer  raised, 
among  other  issues,  that  of  novelty,  and  relied  on 
an  improvement  in  revolving  abutters  described 
in  the  provisional  specification  of  a  patent  granted 
to  Clarke  in  Nov.  1856,  bat  omitted  from  the  final 
specification,  as  amounting  to  prior  publication 
M  Kirby's  invention. 

Aeton,  Q.C.  and  Langley  (Boxhurgh,  Q.O.  with 
them)  for  the  plaintiff. 

Ohitty,  Q.G.  and  BigJiy,  for  the  defendant.— The 
provisional  specification  of  Clarke's  patent  com- 
pletely describes  the  plaintiff's  invention,  and, 
although  it  is  omitted  mmi  the  final  specification, 
the  omitted  part  is  as  much  protected  as  that 
whioh  is  retained. 

Sir  G.  Jbssbl. — ^The  qnestion  is  whethw  an 
invention  disclosed  in  a  provisional  specification  of 
one  Clarke,  left  at  the  patent  ofh.ce  in  the  year 
1856,  is  an  anticipation  of  the  patent,  for  the 
infringement  of  which  this  action  is  brought. 
The  point  is  a  new  one.   In  order  to  decide  it,  I 
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most  oonrider  tbe  nabnre  of  a  proTisional  Bpecifica- 
tion,  and  the  efEeot  on  it  of  tne  final  speoification 
of  the  same  invention.  The  proTisional  Bpecifioa- 
tion  was  never  intended  to  be  anything  more  than 
a  mode  of  proteotiog  the  invention  nntil  the  filing 
of  the  final  speoification.  It  waa  not  intended  to 
conv^  a  complete  descriptioa  of  the  invention, 
bnt  merely  to  disclose  it— fairly  (tf  course — in  its 
roagh  state,  leaving  the  inventor  to  perCaofc  it  in 
its  aetaila.  A^ain,  the  pnrruioiial  spedfiofltifHi 
aa  aadh  is  not  knovn  to  tbe  pnUio.  It  is  Barer 
published,  unless  with  the  mul  spedftoation,  or 
until  after  the  expiration  of  the  time  within  whioh 
the  final  specificaticni  ought  to  be  filed  in  those 
oases  where  the  inventor  does  not  file  a  final 
speoifioation.  In  short,  it  is  not  intended  to  enable 
a  workman  of  ordinary  skill  to  make  the  invention, 
which  is  the  offioe  of  the  final  Bpecification.  Then 
when  we  find  a  provisiomil  specification  diaoloain^ 
two  methods  of  doing  a  thing,  one  of  whioh  is 
omitted  from  the  final  speoifioation,  is  not  that  a 
notification  that  the  omitted  one  is  useless  or  will 
not  effect  its  purpose  P  Is  it  not  to  be  regarded  as 
a  mere  hint  which  the  inventor  did  not  work  out  and 
oould  make  nothing  of  P  I  do  not  oonsider  that  the 
publication  of  a  sketch  in  a  provisional  specification 
can  ^ve  that  information  to  the  world  which  a  final 
apeoifloati<Hi  is  ttpeoted  to  give.  I  ezdnde  bom 
oonsidera^on  those  oases  which  we  sometimes 
meet  with  where  the  desoriptimi  in  the  j^rovbional 
speeifioafcion  is  as  full  as  the  desoription  in  the 
final  specification,  and  confine  my  remarks  to  the 
case  of  a  sketch.  I  should  hold  the  publication  of 
a  sketch  such  as  this  in  a  provisional  spwciflcation 
to  be  not  such  a  publication  of  the  invention  as  to 
avoid  a  snbseqaent  patent  for  vrant  of  uovelty. 
There  is  soaroely  such  a  thing  as  an  invention  that 
is  absolutely  novel;  and  it  would  be  hard  if  an 
inventor  were  to  be  deprived  of  the  finiifc  ot  his 
ingenuity  by  a  sketch  snob  as  diis. 

SdidtarB :  OcUette  and  OUMte ;  SmmaU  and 
Bon. 


(Befbre  Vice-chancellor  Bacok.) 

Friday,  Nov,  24, 1876. 
Bjlbkbk  v.  Cox.  (a) 

Vendor  and  pvreJiaaer — Siuhand  and  w^e — Joini 
power  of  aippovntmmt — OotiiraH  by  hiuiband  io 
mU  A«  fe«—Ikaih  of  Aw&ond— f^wo^  ps^om- 
anee  with  eompmtation. 

Property  Hood  limited  to  wuch  uses  at  A.  and  hit 
wife  ehouid  jovntly  appovmi,  and  in  defatdi  qf 
appointment  io  the  vrife  for  Ufe  for  fur  $eparate 
use  ufi^Aouf  power  of  antioipaHon,  reTnainder  to 
A.  in  fhe.  A.  contracted  to  $eU  the  property 
io  B.  The  agreement  stated  thai  the  properUf 
$tood  limited  "  to  sxich  wee  aa  A.  and  hie  vrife 
ehould  joinih)  appoint,"  and  thai  A.  would  "pro- 
ewre  a  proper  aaav/ranee  of  the  premieee  to  (he 
purchaser  to  be  exeetUed  by  aU  neeeteary  partiee." 
A.  died  b^ore  eompletion,  having  aevieed  the 
property  to  frueteee  vpon  tntete  for  ecde. 

Held,  thai  B.  wot  entitled  to  apecifio  performance, 
toith  eompeneaUm  m  reepect  of  the  w^e'e  Ufe 
intereet. 

Bt  tbe  settlement  executed  on  the  piarriage  of 
miliam  Sands  Oox  and  Isibell%  his  wUe^  and 
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dated  25th  Aug.  1866,  his  freehold  estates 
limited  and  settled  to  such  usee  upmi  sudi  butts 
and  in  such  manner  as  he  and  bis  wife  by  uy 
deed  or  deeds  should  at  any  time  or  from  tdnu  to 
time  jointly  appoint,  and  in  de&ult  of  and  nntil  tai 
sabject  to  any  suoh  appointment  to  tbe  use  of 
WiUiam  Hatton  and  Osbcnme  Beynolds,  and  tbcir 
heirs,  in  tmat  nevertheless  to  pay  the  rei^  and 
profits  theretrf  to  or  permit  we  same  to  be  ts> 
oeiTedl^  IMnlla  Cox  fbr  her  aeparato  usa  wi&oai 
power  m  uititapation,  intii  muunder  to  ths  nse  of 
William  Stands  C5ox  in  fee. 

By  an  agreement  dated  the  25th  Oct  1875.  vA 
made  betTreen  William  Sands  Cox  of  the  one  ptrt^ 
and  William  Barker  of  the  other  part,  ^Vuiim 
Sands  Oox  agreed  to  sell  to  William  Barker  hii 
two  freehold  houses  in  Faradise'Street,  Biraiiu^ 
ham,  Bulneot  to  a  lease  fbr  21  years,  at  the  yaii^ 
rent  of  1301.,  the  purchase  to  be  oompleted  on  m 
24th  Dec.  1875;  the  agreement  also  iRurided 
that  the  purchaser  shouEi  on  or  before  the  24Ui 
Dec.  1875,  transfer  into  or  invest  in  the  nsmn 
of  the  vendor  or  into  snob  other  names  or 
name  as  be  should  direct  in  tbe  Throe  per  Con. 
Consuls,  snob  a  sum  of  money  as  would  by  the 
dividends  thereof  produce  the  olear  annusl  in- 
come of  1801.,  and  stated  "the  premises  are noir 
settled  to  suoh  uses  as  the  vendor,  and  babeUaldi 
wife  shall  j(»ntly  appoint,  ftod  the  Tsador  will  pro- 
cure a  proper  assnranoe  of  the  prethises  to  As 
purchaser  to  be  exeoated  hy  all  neoeasary  partiM.'* 
The  title  was  accepted,  and  a  draft  oonvt^aiios  of 
the  premises  to  the  purchaser  in  fee  was  pnpBsl 
by  the  purchaser's  solicitors,  sntih  oonvajsnoe 
purporting  to  be  made  by  the  appointmsnt  faj 
William  Sands  Oox,  and  Is^)ella  hn  wife,  iueK** 
oise  of  the  joint  power  of  appointment  reserved  to 
them  by  their  marriage  settlement  in  oonsidentioo 
of  60001.  Three  per  oent.  Oonsols,  to  be  pnrchsMd 
by  the  said  William  Barker,  in  the  names  of  Wil- 
liam Hattott  and  Osbome  Beynolds,  by  U»  diniy 
tion  of  William  Sands  Oox  and  la^wUa  Ids  wih. 
The  draft  having  been  approved  by  the  vrador*! 
solicitors,  was  engrossed^  and  waa  on  toe  2Srd 
Dec.  1875,  forwarded  to  the  vendor'a  sdioitcn  fcr 
execution,  bat  early  on  the  same  day  Willisat 
Sands  Cox  died  withoot  having  executed  the  coo* 
vofanoe.  On  the  weoeding  £ty,  the  22nd  Dsa, 
ffiUiank  Barker  hsd jmrdiased,  in  tite  namsi 
WiUiam  Hatt<Hi  and  Osbome  B^olds.  the  tarn  of 
60002.  Three  per  Oent  Consc^,  whieh  was  saehs 
sum  as  wonld  the  dividends  thweof  pradoee 
Uie  clear  annual  ineome  of  180Z.,  whic^  som  of 
Consols  waa  still  standing  in  their  names- 
William  Sands  Oox,  bv  bis  will  dated  3rd  Feb 
1857,  devised  all  his  real  estates  to  trustees,  opm 
trust  for  his  wife  for  Ufe,  for  her  separate  usBt  and 
after  her  death  upon  trust  for  sale,  and  devised  iS 
trust  and  mivtgage  estates  to  the  same  tnistes^ 
and  appointed  ms  wife  Isabella  Oox  and  five  other 
persons  executors  of  his  will.  Xsab^  Oox  haviag 
refused  to  concur  in  a  oonveyanoe  of  the  property 
to  William  Barker,  on  the  ^roand  that  she  ms 
not  bound  to  concur  tberem  in  respect  of 
life  estate  under  tbe  marriage  settlement  he  oofr 
menced  an  action  agtunst  lbs.  Oox,  the  fenutsa 
of  the  settienwnt  ami  the  troateea  and  anealors 
of  the  will,  dlsiminK  speoiflo  performanoe  ti  A> 
agraement  of  the  2dth  Oct  1875,  aolgeot  to  Ihs 
IIIb  estate  of  Isabelb  Oox  tbareiin  under  tbsasttli- 
mant  with  oompensafcton  oatof  tha  psratnal  mMs 
of  William  Sands  Oox  in  ^toHi.^lMfc  Sfc 


Digitized  by 


THE  LAW  TDCBS. 


CToL  XZXT..  N.  H.-  663 


flirtite,  and  also  claimiiig  a  lien  on  the  6000E. 
C(ms6lB  for  the  amonnt  or  snoh  compeuBation. 
Tbetiti&m  now  cMne  on  for  truL 
Sir  H.  Jackaon,  Q.O.  and  Chapman  Barber,  for 
WilliuD  Barker. — This  ia  a  contract  by  the  hus- 
band alone  (or  the  sale  of  the  whole  fee  simple, 
and  there  is  nothing  to  ezdnde  the  general  mle 
that  if  a  vendor  contracts  to  sell  the  whole  fee 
simple,  and  is  able  to  convey  a  less  interest, 
i^oogh  he  omnot  compel  the  parohaser  to  take 
^e  property,  yet  the  pnrchaser  can  compel  him  to 
ooDTey  sncb  interest  as  he  has  with  compensation; 
and  it  is  right  that  he  should  be  compelled  to  do 
so  where  it  can  be  done  without  any  greah  pre- 
ponderance of  inoonvMiience :  {Qraham  r.  OUver,  3 
Bear.  124^  128.)  The  ponbaser  omnpleted  the 
qODtract  before  the  death  of  the  Tender,  and  it  was 
a  nuro  accident  that  it  was  not  folhr  completed. 
The  oaae  mnafc  be  taken  to  be  in  the  same  posi* 
tioQ  as  if  the  pnndiaserwas  coming  for  speoiflo 
Mvfbmuuioe  gainst  the  hoeband  in  hia  lifetime 
by  reason  oi  the  wife's  reftisal  to  ooncnr,  in  which 
opposition  his  right  to  relief  is  clear : 

Sagden's  Y.  &  P.,  :4th  «dit.  p.  305 ; 

MoHloeh  y.  Buli&r,  10  Tm.  316 ; 

Bia  T.  BueJclM,  17  Tas.  394 ; 

MMhorpe  v.  Molgatt,  I  OoU.  208. 388  ; 

WUtonT.  WaUemu,  3  Jtir.  X.  S.  810; 

Thomat  V.  Daring,  1  Keen,  729 ; 

Bonuf  T.  Wood,  L.  Bep.  8       421 ;  21  L.  T.  Bep. 
N.  8.  227: 

DwtT.AP.10e7; 

Hoop&rr.  BmarLU  BSAi  18 Sq. 683 ; 
Jonu  T.  Svatu,  13  Jar.  O.  8. 6M; 

The  oases  the  other  way  are 

WhaOtii  r.  Bladt,  4  Sim.  126; 
Ifaio  T.  Topham,  19  BaaT.  576 ; 

bnt  both  of  them  have  been  qnestioned  by  Lord 
St.  Leonards  (Sngden's  Y.  &  F.  14th  edit.,  pp. 
809,  817.  31S).  l^e  other  side  rely  on  CasUe  v. 
IFtfibfncon  (L.  Bep.  5  Ch.  App.  534).  But  there 
llu  husband  and  wife  in  terms  agreed  to  sell  the 
wife's  estate,  and  the  wUe  afteiwards  refused  to 
complete.  "The  raiio  decidendi  there  was  that  the 
pnnmaeer  knew  Hie  state  c£  the  title.  That  is  a 
ease  in  fact  referable  to  a  oUsa  of  aath<nities  by 
which  Emery  t.  Waate  (8  Yes.  850),  is  one  of  the 
earliest  ezamplea.  Homliie  hnaband  alone  sor- 
poris  to  flcdl  nod  to  obtun  the  oononnenoe  of  all 

"^^^'^^LMd'TTootlnj^e,  fbr  the  trustee  of  the 
will — ^The  vendor  did  not  represent  that  he  oonld 
mnrey  the  fee,  but  the  contract  gives  the  pur- 
chaser  clear  notice  that  it  could  only  be  done  by 
ttte  joint  ezeroiaeofapower,  andtherofore  tbepur- 
obaser  bad  dear  notice  that  the  vendor  had  not 
the  ^wer  <3i  otniTeying  the  fee  simple,  for  he  said 
I  will  procure  all  necessary  parties  to  concur. 
Ihere  is,  therefore,  no  misrepresentation  of  fact 
[Jordan  r.  Money,  5  E,  L.  Ga.  185),  and  in  all  the 
oases  relied  on  by  the  other  side  there  was  some 
misrepreeentatiim  or  misstatement  of  &ot ;  here 
bhere  is  none.  It  is  well  settled  that  where  the 
ooncnrrenoe  of  the  wife  is  neoessaiy,  the  husband 
Duuiot  be  compiled  to  ooeroe  his  wife  if  sherefoses 
b>  oononr.  The  case  is  in  &ot  on  all  fours  with 
OueiUY,  WUhiiMon  [tup.). 

Sir  S*  Jatkeont  Q.C.,  in  r^ly. 

HmmZI  Soberifi  fbr  tiie  exeontora;  amdSomisis 
A.  T,  Watmrn,  and  fi^iv,  who  appeared  for  ottur 
parties,  look  no  part  ui&eai^tament. 
■  Baooir,  Y.O.— Upod  the  nam  gaestka  in  tbia^ 
mm  1  omwA  M^tMi  I  «t«tam  tlv  aligbtMk 
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doubt.  I  think  I  must  treat  this  as  if  the  vendor 
were  now  alive.  Nothing  that  has  happened  since 
this  oontract  was  enbered  into  can  alter  the  rela- 
tions subsisting  between  the  parties.  The  oaaea, 
in  my  opinion,  are  all  oonsistent.  I  am  not  dis- 
posed to  think  that  misrepresentation  is  a  noces- 
saiy  element  in  those  cases  in  which  the  court  is 
called  on  to  do  justice  between  the  parties.  The 
plain  jnstice  of  this  case  does  not  require  one  word 
to  be  said  about  it.  An  owner  in  tee  simple  sub- 
jeot  to  certain  trusts  in  a  marriage  settlement, 
which  do  not  afEeot  his  interests  unless  they  are 
put  into  execution,  sells  an  estete,  and  sells  it  for 
a  price  which  is  fixed,  the  meaning  of  which  is 
olearty  ondemtood.  Hia  wife  is  entitled  to  a  sepa- 
rate estate  fbr  her  life,  and  he  did  not  mean  to 
diatorb  hia  wife*a  enjt^ment  of  her  life  interest, 
and  therefore  a  aum  of  money  is  to  be  set  apart  to 
proonre  an  income  equal  to  what  she  wonld  re- 
ceive from  the  rents,  namely,  1801.  a  year,  and  the 
4th  dense  of  the  contract  which  has  been  parti- 
cularly adverted  to  is,  "the  premises  are  now 
settled  to  such  uses  as  the  vendor  and  Isabella 
Cox,  his  wife,  shall  jointly  appoint,  and  the  vendor 
will  prooare  an  aasnranoe  of  the  premises  to  the 
purchaser  to  be  executed  by  all  necessary  parties." 
She  miffbt  die  the  next  day,  and  then  has  interest 
would  oe  absolnte.  She  might  concur,  and  he 
expected  that  she  woold  concur.  His  engage- 
ment is  that  all  necessary  parties  should  concur, 
and  he  might  safely  enter  into  the  engagement 
for  as  the  power  was  a  joint  e^pointment,  whether 
he  could  procure  her  ooncnrrenoe  or  not,  he  knew 
that  by  inthholding  his  own  the  inoombrance 
wonld  never  exist  on  the  estata  Then  what  has 
happened?  He  receives  the  monc^r^^^  whole 
money — every  shilling  of  it  is  paid  to  him,  every 
interest  that  he  or  anybody  snooeeding  to  him 
could  claim  out  of  this  estate  is  bought  and  satia- 
fied,  and  the  olnect  of  this  salt  is  that  the,  people 
who  represent  him  should  be  compelled  to  oafry 
the  contract  into  effect  in  its  plain  and  mattoial 
terms,  or  that  they  should  for^o  that  sora  of 
money  which  has  been  paid,  or  make  compensa- 
tion. Gases  have  been  referred  to  very  conve- 
niently, but  not,  I  think,  very  necessarily,  beoaose 
the  mle  of  the  court  is  plain  that  if  a  man  enters 
into  a  oontract  to  sell  something,  representing  (as 
I  read  this  contract  does)  that  he  has  the  entire 
interest,  and  receives  the  price  of  it  or  becomes 
entitled  to  receive  the  price  of  it,  and  does  not 
perform  his  contract,  then  the  other  party  to  the 
contract  who  has  parted  with  bis  money,  or  is 
ready  to  pay  his  money,  is  entitled  to  be  placed 
in  the  same  position  in  which  be  wonld  be  in  if 
the  contract  had  been  completed,  or,  if  not,  by  com- 
pensation to  be  placed  in  the  same  position  in 
whioh  he  wonld  be  entitled  to  stand.  I  cannot 
doubt  that  the  claim  made  in  this  suit  is  upon  the 
whole  a  right  claim.  Spedfio  performance  is 
asked,  bnt  tnat  cannot  be  decreed  in  its  entirety. 
Then  it  is  asked  that  it  should  be  declared  that 
he  is  entitled  to  compensation.  That  seems  a 
matter  of  course  opon  the  facts  admitted,  and 
that  he  has  a  lien  on  the  sum  of  stock  in  the 
meantime  I  think  is  equally  clear. 

SoUdtora  fbr  the  {daintiff,  Qatt^en  and  Bon. 

Solidton  for  tha  troatoea,  KamMd/y,  Hitghetf 
amd  Oo. 

SoUoiton  ibr  otlier  partiea,  /.  /.  J^-qimIow; 
ThB  aoU^  M  <*•  2V««»f^,ized  by  Google  . 


Bixxn  V.  Oox. 
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Basken  v.  Alfabo. 
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(Before  Vice-Chancellor  Hall.) 
Monday,  Nov.  20,  1876. 
Baskbh  v.  ALFABa<a) 

,S^mtobI«  atngnmmt. 
Y^t  a  mercKani,  tn  Ooria  Saca,  ahippoi  coffee  to 
M.  and  Oo.,  London,  '*onthe  $trenffth  q^'^^tohieh 
he  drew  bills  on  M-  and  Co.,  regiieaiing  them 
to  heme  the  coffee  gold  for  his   accovnt,  and 
the  proceeds  passed  to  his  eredit.   There  was 
an  agreement  between  Y.  and  S.  and  Oo.,  of 
Panama,  to  share  ^ctfits  and  losses  on  thte 
transa-dion.    The  bills  came  mto  possession  of 
the  plaintiffs,  and  were  diehonotired  by  M.  and 
Co.   Y.  wrote  to  8.,  ashing  Mm  to  honour  th^ 
drafts  and  obtain  the  hUls  of  lading  of  the  coffee 
from.  M.  and  Co.,  by  whom  Stey  were  accordingly 
handed  over  to  8. 
8.  wrote  to  the  plaintiffs,  saying  that  he  expected 
soon  to  get  the  deVwary  warrants  of  the  coffee, 
and  that  he  ooidd  dispose  qf  the  coffee  aa  in^imded 
by  the  sender. 
M.  and  Oo.  were  ereditore  to  a  large  extervt  of  E. 
and  Oo.,  whose  agent  they  affirmed  Y.  to  be,  and 
they  caused  an  attachment  to  issm  out  of  the 
Lord  Mayor^e  Oourt  against  the  coffee. 
B.  then  paid  the  proceeds  of  sale  into  court,  and 
the  plaintiffs  applied  to  have  their  biUe  paid 
thereout  on  the  ground  that  the  coffee  had  been 
speciJicaUy  appropriated  to  the  biUt,  and  that  8. 
had  made  an  equiicd>U  aseignmetU  of  a  part  of 
the  coffee  equal  in  amount  to  f&a  biUe. 
Sold,  following  Bobe;  and  Co.'s  Pereeveranca 
Iron  Worka  v.  Oilier  (27  L.  T.  Bep.  N.  8.  362 ; 
L.  Bep.  7  Oh.  App.  695)  that  there  vae  no  such 
appropriation,  and  thai  8.  had  no  MtthorHy  to 
make  tueh  equitable  asaignment. 
Frith  0.  Forbes  (6  L.  T.  Bep.  N.  8.  847  ;  4  Ds  G. 
F,  4"  J'  409)  distinguished  on  the  ground  that  in 
^at  case  the  bitts  showed  on  the  face  of  them 
that  they  were  appropriated  to  the  cargo. 
Thx  plaintifEs,  Peter   Banken,  Clement  John 
Andmir  Ulloq,  and  John  FranoiB  Ghalmera,  are 
merchantB,  carrriDg  on  baBinesB  ander  the  finn  of 
Chalmers,  Qnthrie,  and  Co.,  and  now  sning;  on 
behalf  of  themaelTea  uid  other  holderB  of  the 
biUa  of  oohanga  hereafter  mentioned. 

Between  the  1st  and  17th  April  1874,  ^  de- 
fendant Tldefonso  Alfaro,  who  is  a  merchant 
oazryiag  on  bnsinesB  ab  San  3os6,  in  the  Bepnblio 
of  dosta  Bioa,  shipped  and  oonsigned  three  several 
parcels  amounting  in  the  whole  to  808  sacks  of 
coffee,  belonging  to  him,  to  the  defendants,  Assur 
Henrj  Moses,  Uoses  Henry  Moses.  Alfred  Merton, 
Arthur  Abridiam  Levy,  and  Edward  Levy, .  mer- 
chants, carrying  on  business  in  co-partnership,  in 
Fenchurch -street,  in  the  city  of  London,  oiuler 
the  firm  of  Moses,  Levy,  and  Co.,  and  drew  variona 
bills  of  exchange  thereon. 

On  or  abont  the  5th  April,  the  said  Yldefonso 
AUaro  wrote  to  Koses,  Levy,  and  Co.,  a  letter  in 
SpMii^,  of  whioh  tiie  following  is  a  translation : 
San  Joa4,  5th  April  1874. 
Messrs.  Uoses,  Levy,  and  Co.,  London. 

Gentlemen,— I  inolose  to  tou  a  letter  of  reoonunen- 
dation  of  HesBTS.  EI07,  Alnro,  and  Co.,  of  Panama, 
'  authorising  me  to  draw  on  70a  at  the  rate  of  41.  per 
qnint^  of  ooffss,  wldoh  I       ship  for  my  aoommi  to 
yonr  oonsigoiBMit. 


Outheetienffthat  OisI  liavadzawB  on  jmOa  «!■ 
lowii^r  dtsfta : 

2W  No.lU,totlwoiteflC1b.]llmdCMos,"*SB^ 
WO  No!ii3,totlMOriteal]b.AdoiaoB(niIIKat»««i. 
500  Ho.  U<»  to  the  same. 

Thirteen  hondzed  poonds  st«ilu«,  irittoh  I  hmsmi 
will  please  aoeept  and  pay  at  matarity,  to  the  dsUt  cl 
myaoooont.  _         .  „  _ 

My  avent,  Mr.  Nioolaa  Fefia,  of  Fontazenas,  wiD 
remit  to  yon  a  bill  of  lading  of  said  ooffee.  ?ptotei9 
I  have  advioe  that  they  have  remittad  yon  already  230 
sacks  ooffee  with  1301b.  each,  and  by  present  ano^ 
parcel  will  go  forward,  of  which  I  oannot  know  to^sj 
^  number  ot  saoks  that  oan  be  sUi^ed.  Biad  oaOee  I 
request  yon  to  have  sold  for  my  aeoomtt,  and  us  pnv 
oeedB  passed  to  my  credit.       „      . ,  „  , 

In  thi^  transaction  Messrs.  Eloy,  Al&xo,  and  of 
Pteiamaihave  a  shue,  being  interested  for  a  half  of  ths 
pzaftt  or  loss.  On  tiie  strength  of  ihis.  I  hope  yoa  wiD 
please  fbHow  the  iuBtrnotions  i^eh  eaid  eentleinen  my 
give  yon.  By  the  enooeedinif  steamers  1  sbaU  oonbnse 
remitting  yon  greater  qnantittes  of  sacks. 

I  avau  myself  of  this  <9portnnil7  to  oSer  yon  B17 
esrvioesin  uiis  i^aoe,  and  remain,  yonza  tndy. 

(Signed)  Tldivohbo  Au  uo. 

The  InllB  f6r  600E.  and  5001.  reapeotiTdy  nun- 
tioned  in  the  said  letter  were  two  bulB  exehaon 
both  dated  the  Slst  March  1874,  and  drawn  by  the 
said  Tldefonso  Alforo  npon  Moses,  Levy,  and  Co.. 
in  favour  of  a  Signer  Adolfo  Bonilla,  who  on  the 
same  day  sold  and  indorsed  the  same  to  Messrs. 
Blanco  of  Triqaeros,  of  San  Salvador,  in  America, 
who  in  torn  indorsed  and  forwarded  them  to  the 
phuntiffa,  thar  oorrespondents  in  Ei^land.  Ths 

ElaintifEs  paid  fall  Tune  for  As  bills,  aad  now 
old  them. 

On  or  abont  the  15th  April  1874,  the  said 
Yldefonso  Alfaro  wrote  to  the  said  Mesars.  Moses. 
Levy,  and  Co.,  a  letter  in  Spanish,  of  whioh  the 
following  is  a  translation : 

San  Joa«,lSBi  April  1874. 
Messrs.  Hoses,  Levy,  and  Co.,  Lomdoai. 

Dear  Sirs,— Withoat  any  of  yonrs,  I  addrsM  Os 
present  linea  to  yon,  to  advise  yon  ot  the  dzaffea  I  hais 
drawn  on  yon,  mi  tiie  same  terms  as  heretofore : 

&%  5o.UB,olXr.B.Baai«,st90diy>,«saUlhlB«. 

100  0  Ho.  UB,  ^     „  ^ 

m  0  Ho.  U7,  of  lb.  Fedn  Gsnia  do. 
Sn  U  Ho.  IS^  of  Kr.  Oasto  Oomes 


900  0 
700  0 

aoo  0 


Ho.lS4,otl[«Bsr>.JauF0n>aate4Boaa  to. 
Mo.U5.of  Hsssn.B.FttnuadasandCo.  do. 
Ho.  187,  of  lb.  Joaqnim  CantacUe  do. 


£8S1SU 

Two  thousand  two  hxmdred  and  sixteen  pooads,  fowtsm 
shiUiiqcs,  whioh  I  trost  yon  will  aooepfc  and  pay  at  ms^ 
iaril7,  debiting  me  for  their  lespeotfve  amooats.  vfosi 
the  same  terma  as  before. 

Co/m.— With  a  fsll  of  the  prioe  then,  the  qnintal  has 
gons  down  |2  npon  its  prioe.  My  agent  in  PaatanBss 
remits  yon,  by  each  steamer,  bill  of  luliiig  of  ■hir—it 
of  above  urbcles  oonsigned  to  yon,  all  of  which  pliass 
have  sold  according  to  my  previous  inetnicticas.  Hy 
opinitm  is  thsl^  giTSD  a  fall  of  prioe  there,  it  will  be  bate 
to  keep  it  three  nontiks  longec.  after  whioh  tins  I  behsrs 
it  wonid  fstflh  a  bsttsrjpziee.— Tovzs.  Aa.. 

(SigBscO  TLDBroxao  AurawK 

The  said  Tldefonso  AIGaro  drew  several  other 
bills  in  like  manner  on  Moses,  Levy,  and  Co.  Ihe 
total  amonnt  of  the  bills  was  42561.  14«.  TUa- 
fonso  AJ&ro  also  through  his  agent,  the  said 
Nicolas  Pefia,  formurded  to  Mosee,  Levy,  and  Co, 
and  they  on  the  13th  and  16th  May  1874,  received 
all  the  bills  lading,  shipping  dooamenia  and 
warrants,  relating  to  the  saia  shipments. 

On  the  14th  May,  the  phdntiib  piesentsd  the 
said  luUs  of  6001.  and  5001.  reapeotiTelj,  to  Kobkb. 
Moses,  Levy,  andCa  tor  wmnfeaaoo.*  Hfgiim^ 
Digitized  byVjOOglc 
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however,  Teased  mthont  oanae  assij^^ed,  and  on 
the  same  day  accordingly,  the  plaintiffs  caused 
them  to  be  protested  for  non-acceptanoe,  and  then 
held  tbem  to  await  maturity — they  being  bills  at 
ninety  days'  sight. 

In  conaeqaence  of  this  the  defendant  Ylderonso 
Alfaro  addressed  the  foUowing  letter  to  the  de- 
fendant Schwarz : 

Coria  Bioa,  San  Jm«,  17th  June  1874. 
Ur.  F.  H.  Sobwan,  London. 

Dear  Slir,— At  the  inagMtion  of  Hesars.  J.  Bnmtas 
and  Co.,  <rf  Fhoatna,  I  take  the  opportanity  of  informing 

So,  tluit  haTing-  nude  Tarions  oonsignmeiita  of  coffee 
r  my  risk  and  aooonnt  to  Messrs.  MoBes,LeTT,  and  Co., 
of  yonr  tity,  •moontiitf  to  808  sacks  (i06,0901b.),  and 
dtmwn  upon  them  for  42561.  lis.  sterlmg,  u  per  details 
■t  foot,  said  bills  have  not  been  aooepted ;  ther  main- 
taiwiiiy  that  my  f  ormw  letter,  in  which  I  gare  them  in- 
■tnietuas,  waa  narer  leodTBdbT'  them. 

ItheEefore  bcff  of  yoato  tdce  tibmrgect  tUsobnaiipt- 
mant  and  to  reuise  it,  hononzing  all  my  drafts,  which  on 
aooonnt  of  jt  I  drew  npon  Messrs.  Moses,  Lery,  and  Co., 
aiul  for  which  yon  will  kindly  aak  them  foralist  of  the 
holders  at  the  said  drafts.  If  the  jwoceeds  of  the  ooflee 
■hoold  not  be  soiBoieiit  to  oorer  i3ie  drafts,  telegraph  to 
Messn.  Sloy,  AUato,  and  Oo.,  of  Faaana.  so  that  fhey 
may  inform  me  at  the  snm  wanting,  whiiui  I  will  imme- 
diately remit. 

I  mil  now  e^daln  to  yon  how  I  cams  to  enter  into 
the  fnnsaotions  with  these  gentlemen. 

At  the  beginninjt  ot  thu  year  I  wrote  to  Messrs.  Eloy, 
AJ£aro,  and  Co.,  aS  Bsaama,  reqneating  them  to  send  me 
Bome  letters  of  reoommend&tion  to  Eorope,  and  at  the 
■ame  tbne  anthorise  me  to  draw  npon  the  bonse  in.  the 
whioh  I  should  oomoienoe  bnsinesB  attheiateot  41.  per 
qnintal,  for  coffee  sent  to  it  in  consignment,  for  my  nsk 
uid  aooonnt.  hi  reply  to  this,  the  said  Uessrs.  Eloy, 
Alfaro,  and  Co.  sent  me  sereral  letters  snch  as  I  desired, 
and  farther  proposed  that  we  sboold  do  the  bnsinesB 
jointly,  shaiuw  losses  and  gains,  which  prcnoeal  I 
acc^ted,  as  the  maiuger  of  the  stud  hooae,  Mesers. 
Eloy,  Alfaro,  and  Co.,  is  my  brother. 

I  inclose  yon  oopies  of  my  letters  to  Meesrs.  Moses, 
Xjery,  and  Co.  for  yoor  goidanoe.  I  also  send  yon  a 
power  of  attorney,  for  yon  to  claim  the  oonmgiune&t  of 
tboee  gentlemen,  or  elae-its  proceeds  in  case  it  oe  sold. 

I  do  not  for  a  moment  donbt  bnt  that  yon  will  attend 
to  this  affair  as  if  it  were  yoor  own,  and  that  yon  will 
take  all  means  in  yonr  power  to  prerent  my  reputation 
snffenng  oommermally  or  morally. 

I  take  this  opportnnity  of  snbsoribing  myaelf — Yonr 
nuMt  obedient  serrant,  Tldefokso  Auaso. 

The  "former  letter"  referred  to  in  the  first 
paragraph  of  this  letter  was  the  one  dated  5th  April 
1874,  above  set  ont.  The  "  details  at  £oob"  above 
referred  to  oonsisted  of  a  lidt  of  drafts  on  Moses, 
Ijevjr,  and  Co.,  among  which  were  the  drafts 
numbered  113  and  lU  for  6001.  and  5001.  respeo- 
tively. 

In  the  said  letter  of  the  17th  June  1874,  oopies 
were  incloaed  of  YldefonM  Al&ro'a  letters  of  the 
Sth.  and  16Ui  April  dtwve  set  oat.  The  plaintiffs 
oootended  Uiat  the  said  X*.]!.  Sohwarz  was  thereby 
Gonetitated  special  agent  of  Yidefonao  Alfaro  with 
respect  to  the  propc^y  and  matters  which  were 
tiie  sabjeot  of  the  suit. 

Aooordiugly  the  defendant,  F.  M.  Sohwarz,  by 
his  clerk  commonicated  to  Mobor,  Levy,  and  Co., 
the  contents  of  the  letter  of  tbe  17th  Jnne,  and 
applied  to  them  for  a  list  of  the  holders  of  the 
biUe,  uid  also  for  the  bills  of  lading,  shipping 
docnments,  and  warrants  relating  to  the  said 
ooflee. 

On  or  abont  I4th  Ang.  1874,  the  said  F.  2£. 
Schwarz  received  from  Moses,  Levy,  and  Go.  the 
followiiu  letter : 

London,  14th  Aag.  1874. 

lb.r.H.8ehws». 
SsK  Six,— At  you  nqnwtire  lund  ymlist  ot  UUa 


drawn  on  ns  by  Se&or  Don  YIdef  onso  Al£sro,  and  also  in 
whose  hands  tii^  are.  We  shall  take  oars  to  refer  the 
holders  ct  sooh  loUs,  when  they  beoome  dne,  to  yourself 
for  payment.— We  ate,  dear  Sir,  yonrs  tmly, 

(Siarned)        MosM,  Lbvt,  and  Co. 
(A  list  of  the  bills,  Ac.,  was  appended.) 
On  the  15th  Aug.  1874,  the  said  bills  for  6001. 
and  6001.  became  due,  and  were  presented  for  pay- 
ment to  Moses,  Levy,  and  Co',  who  refused  to 
either  of  them,  and  the  plaintiffs  had  them  accord- 
ingly protested  for  nonpayment.   On  the  some 
day  the  plaintiffs  leceived  from  the  defendant, 
F.  M.  Schwarz,  the  following  memorandnm : 

(Memoiandnm.)  _ 
14th  Ang.  1874. 
Fnm  V.  K.  Sohwsn,  10,  BasinghaU-street, 
London,  E.C., 

To  Messrs.  Chalmers,  Gntiirie,  and  Co., 
9,  Idpl-Iane,  Tower-stresi 
^eeOO>  Drawn  by  Tldefoneo  Alfaro,  of  San  Job< 
.£500j   de  Costa  Bioa,  on  Moses,  Levy,  and  Co. 

Please  take  note  that  I  expect  to  receive  from  Messrs. 
Moses,  Levy,  and  Ce.,  early  next  week,  delivery  (rf  the 
ooffee  sent  by  drawee  [a  derieal  error  for  "drawer"] 
against  the  above,  and  that  Z  will  then  agaui  wnte  to 
yon  on  this  snbjeot. 

Paragraph  13.— Shortly  afterwards— namely,  on 
the  17th  Ang.  1874--the  said  F.  M.  SohwMra  re- 
ceived from  Moses,  Levy,  and  Co.,  the  delivery 
warrants  relating  to  the  said  808  saoka  of  ooffee, 
and  on  the  17th  Aug.  wrote  and  sent  to  the  plain- 
tiffs the  following  memorandum : 
(Memorsndnm.) 

17th  Aog.  1874. 
From  F.  BL  Sdiwarz,  10,  Bssingball-street, 

London,  E.G.,  _   ,  .       ,  ^ 

To  Meaars.  Chalmers,  Gnthxie,  ana  Co.^ 
9,  Idol-lane,  Tower-street, 
deferring  to  my  memorandum  of  the  14th  inst.,  I  beg 
to  inform  yon  that  Messrs.  Moeea,  Levy  have  now  handed 
me  over  the  warrants  for  the  ooffee  sent  by  Mr  Tldef onso 
Al&ro,  and  that  I  shall  diqioae  of  same  as  instructed  by 
sender,  and  will  let  yon  have  farther  paitioiilazB  in  due 
time. 

Tbe  said  F.  M.  Schwarz  paid  in  exchange  for 
the  said  delivery  warranto  the  charges  for  freight 
for  the  said  coffoe  and  other  expenses,  amonnting 
to  4641.  lis. 

Paragraph  14.— On  the  20th  Auc.  1874,  the 
plaintms  received  from  the  said  F.  M.  Sohwarz 
another  memorandum,  to  the  effect  that  B!n  attach- 
ment had  been  served  npon  him  in  reference  to 
the  coffee,  and  that  he  requested  to  be  informed 
if  they  (the  plaintiffs)  wished  to  take  any  steps 
to  protect  their  interests  in  this  matter. 

The  attachment  had  issned  on  the  17th  Ang. 
1874  out  of  the  Lord  Mayor's  Court  on  behalf  of 
Moses,  Levy,  and  Co.  in  an  action  which  they  had 
commenced  against  Bloy,  Alfaro,  and  Co. 

On  the  20th  Aug.  1874  the  plaintiffs  entered 
an  action  against  the  said  Yidefonso  Alfaro. as 
holders  of  tbe  said  bills  for  6001.  and  5001.  xespeo- 
tively. 

On  Aug.  2l8t  F.  M.  Schwarz  sold  a  portion 
of  the  coffee,  and  the  plaintiffs  applied  to  him  to 
pay  the  said  bills  out  of  the  proceeds  of  sale. 
But  Schwarz  refused  to  do  so,  on  tbe  ground  of 
tbe  attachment.  Tbe  original  bill  was  filed  24bh 
Aug.  1874,  and  shortly  afterwards  the  defendant, 
F.  M.  Schwarz,  sold  the  rest  of  the  coffee,  and 
tmder  an  order  of  tbe  court  paid  the  proceeds  of 
the  sale  into  court,  amounting  to  3692!.  12«. ' 

The  plaintiffs  claimed  that  the  coffee  was  speci- 
fically appropriated  to  meet  the  said^  bills  of 
nohango,  and  that  the  proceeds  of  the  sale  might 
be  psifl  to  them  and  to  the  other  hqlders  of  the 
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bills  proportionally,  and  that  the  defendants, 
Moaea,  Levy,  and  Co.,  might,  be  restrained  firom 
prosecuting  their  action  in  the  liord  Major's 

Court. 

By  the  answer  of  Moses,  Levy,  and  Co.,  it 
appeared  that  they  had  had  large  dealings  with 
MoyiAl&ro,  and  Ua,  and  that  the  latter  firm  were 
very  Iieavilj  in  thar  debt.  A  long  (xnrespon- 
denoe  between  the  two  firms  was  set  oat.  It 
appeared  that  Eloy,  Alfiiro,  and  Co.  had  promiaed 
to  send  2000  bags  of  coffee  to  Moses,  Levy,  and 
Co.,  in  part  payment  of  the  balance  owing. 

In  a  latter  from  'Eloy,  Al£aro,  and  Co.  to  Moses, 
Levy,  and  Co.,  dated  4th  April  1874,  the  following 
pnaaage  occnra  :  "  We  confirm  yoor  last  of  the 
20th  March.  Mr.  Ydlefonao  Alfaro  writes  advising 
US  that  he  has  already  commenced  his  shipments 
of  coffee  of  which  we  have  spoken  to  you,  and 
that  in  all  the  present  month  be  will  have  sent 
you  the  whole  o±  the  2000  bags  promised  by  us 
.  .  With  the  drafts  which  Mr.  Ytdefonso 
Altero  may  draw  on  you  against  B/L  coffee,  we 
expect  that  the  credit  with  you  will  be  arranged 
(or  settled)  in  taking  care  to  make  our  remittances 
also  in  bills,  so  that  they  may  arrive  in  time  for 
the  dne  dates  by  which  our  bulking  aoooont  with 
yon  will  be  terminated."  And  on  the  15th  May 
1874,  Moses,  Levy,  and  Co.  wrote  to  Tedefonso 
Alfaro  in  answer  to  faia  letter  of  the  15th  April 
above  set  ont  a  letter,  in  which  they  said :  "  We 
have  recnved  some  B/L  of  small  lots  of  coffee  per 
the  steamer  jnst  arrived,  which,  as  per  advice 
from  the  friends  Eloy,  Alfaro,  and  Co.,  of  Panama, 
are  port  of  2000  bags  which  they  promised  you 
woald  send  ns  for  the  account  of  themselves." 
Their  case,  therefore,  was  that  the  808  bags  of 
coffee  were  part  of  the  2000  bags  promised  by 
Eloy,  Al&ro,  and  Co.,  and  that  'nd«Fonso  Alfaro 
was  the  agent  of  Yldefonso  Alfaro.  They  denied 
that  the  billholders  had  any  lien  on  the  proceeds 
of  the  coffee,  and  that  even  if  the  coffee  belonged 
in  part  to  Ytdefonso  Alfaro,  it  belonged  in  part 
also  to  Eloy,  Alfaro,  and  Co.,  who  were  admitted  to 
be  entitled  to  a  share  in  its  prooeeda,  and  tliey 
cUumed  to  be  entitled  to  at  least  ao  equivalent 
share  in  the  proceeds  of  the  sale  thereof. 

Dkhinaont  (^O.  and  BawUnB  for  the  (daintifis. — 
The  real  question  is  this.  A  fond  has  been  brought 
into  court  which  the  plaintifis  claim  as  the  holders 
of  the  bills,  to  which  the  goods  of  which  the  fand 
in  court  is  the  proceeds  was  appropriated.  Now 
the  coffee  was  Xldefonao's  coffee.  He  consigned 
it  to  Moses,  Xicvy,  and  Co.,  for  them  to  take  it  for 
him.  They  were  to  credit  him  with  the  proceeds 
of  the  coffee,  and  they  were  to  debit  him  with  the 
bills.  There  was  no  other  transaction  between 
them.  Eloy,  Alfaro,  and  Co.  bad  no  interest  in  the 
cargo.  Yldefonso  Alfaro  cannot  be  affected  b^ 
the  representations  of  Eloy,  Alfaro,  and  Co.  This 
was  simply  a  debtor  and  creditor  acconnt  between 
Yldefonso  Alfaro  and  Moses,  Levy,  and  Co.  created 
for  the  first  and  only  time.  The  coffee  was  to 
cover  the  bills,  and  was  specifically  appropriated 
to  the  bills,  a  balance  to  be  struck.  It  makes  no 
difference  that  EIov,  Alfaro,  and  Go.  were  to  share 
in  that  balance.  The  coffee  was  the  sole  property 
of  Yldefonso  Alfiuu,  and  Eloy,  Alfim^  and  Co.  had 
no  share  in  it  though  they  had  in  the  proceeds. 
But  t-hey  claim  the  actual  coffee  itself.  Now,  two 
facts  nre  clear,  and  the  deduction  of  law  from 
those  facts  is  equally  clear.  First,  tho  fact, 
estabtished  1^  nndieputed  evidenoo,  that  the  ooffee 


never  was  the  property  of  Eloy,  Alfaro,  and  Co.; 
secondly,  that  Yldefonso  Alfaro  was  not  the  agent 
of  Eloy ,  Al&ro,  and  Co.,  and,  thirdly,  that  by  law 
an  interest  in  the  profits  arising  from  the  sale  of 
goods  is  not  an  interest  in  the  goods  HunaAfm. 
This  is  fbll^  established.  Themost  reoent  case  ii 
AUiuro  y.  Ikla  Tom  (34  L.  T.  Bep.  N.S.  122) 
whore  it  is  laid  down  that  where  a  person  ships 
goods  on  the  "  half  joint "  acconnt  as  it  is  called, 
that  is,  tlutt  another  person  is  to  share  in  half  the 
profits,  that  interest  in  the  profits  givee  that  other 
person  no  property  in  the  goods.  We  should  have 
been  paid  m  due  conrse,  bnt  for  the  prooeediiiai 
in  the  Lord  Mayor's  Court,  bnt  we  oonld  omj 
interfere  with  the  proceeds  by  coming  hen. 
Besides,  Schwarz  had  authority  to  appropriate  the 
goods  or  to  make  an  eqnitsble  assignment  d 
them. 

Sastings,  Q.C.  and  Romer,  for  the  defendants 
Yldefonso  Alfaro,  and  Sohwarz. 

Bobineon,  Q.C.  and  A.  Young  for  the  defendants 
Moses,  Levy,  and  Co. 

The  case  is  completely  covered  by  Giiistau'  Bowk 
of  LowUiawi  T.  First  Nationdl  Bank  cf  Sm 
OrUane  (L.  Bep.  6.  H.  L.  353).  To  estabUsh  the 
plaintiffs'  bill  there  must  be  a  clear  ease  ci  appro- 
priation of  the  goods  to  meet  the  bills.  If  tnoe 
was  each  appropriation,  it  waa  made  1^  Schwm, 
and  is  stated  in  the  12th,  13th,  and  14th  paragrapba 
of  the  hill.  It  cannot  be  contended  that  Sohwan'a 
memorandum  amoanted  to  a  speoiftc  apprt^ffktiaiL 
There  is  a  statement  that  the  coffee  was  sent 
againat  the  bills  drawn»  but  that  does  not  consti- 
tube  specific  appropriation.  The  latest  case  on 
this  snbject  is  Uobaj  and  Co.'s  Fcreeverano)  Inm 
Works  V.  OUier  (L.  Bep.  7  Ch.  Ap.  696 ;  27  L  T. 
Bep.  N.S.  362)  which  was  a  case  of  actual  billa  of 
lading  sent  against  bills  of  exchange,  and  it  was 
held  that  there  was  no  apeoifio  appropriatioa. 
The  bill  in  that  case  was  founded  upon  Friik  v. 
'Forbes  (4  De  G.  F.  &  J.  409 ;  6  L.  T.  Bep,  N.a 
847).  Now,  there  was  no  anthority  given  to 
Schwarz  to  make  such  an  appropriation  or  an 
equitable  assignment;  Yld«a6nso's  lettw  to 
Scdtwarz  certainly  gives  no  sudi  anthorifcr-  Sm 
also  Thomson  v.  Simpson  (L.  Bep.  5  Ch.  656); 
Everett  v.  WillUms  (14  East.  582).  On  both 
gronnds  the  plaintiffs'  bill  is  misconoeived.  The 
plaintiffs  had  no  claim  either  on  the  groood  of 
spedfio  appropriation  or  on  this  afterthought  of 
Schwarz's  anthority  which  is  not  suggested  in  the 
bill. 

DicHnson  in  reply. — In  T/tonutm  v.  Simpsfm  the 
question  simply  was,  did  the  oonversation  betweeo 
the  two  bank  managers  amount  to  an  approfwi- 
ation  f  In  that  case  there  was  a  mere  repreMo- 
tatioD,  atmthful  statement  of  what  was  in  mot  the 
ordinary  conrse  of  business  between  the  LiTerpool 
and  the  New  Orleans  Bank.  The  element  was 
wanting  which  is  present  in  this  case  of  a 
direction  to  apply  the  money  to  the  partioalar  bOL 
There  was  no  dtreofeion  to  the  person  in  whose 
hands  ^iB  foods  were  to  apply  them  to  meet  the 
particular  bills.  It  was  not  tne  oase  of  a  diractioa, 
with  the  numbw,  date,  and  amount  of  the  Ulb 
^ven,to  an}n)priate  them  to  ^oods  equally  well 
asoertaineo.  In  Bobey  v.  OQwr  it  was  held  tfast 
there  waa  no  roedfic  appropriation,  becaoae  it 
simply  amounted  to  this,  "  Out  al  my  moneys  p^ 
my  drafts."  There  were  two  circumstances  wluca 
Lord  Jostico  James  said  distingoiahed  Bfoixy  t- 

OUter  from  fWtt  v.  ^lw*«».r^^-*'!*^Tvl*^ 
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Um  penon  who  gave  the  dinotimiB  was  sole  owner 
o(  the  goods  i  so  he  was  here.  In  Sohay  t.  OUier 
he  was  not.  Seoandly,  in  Frith  t.  Jbr&M,  as  here, 
the  ratxweds  were  to  be  applied  to  specified  hills. 
JV£m  Forhe$  is  still  good  law  and  completelj 
oorcrs  this  case. 

Ha£I»  V.C.— The  argument  of  Mr.  Bobinson 
ROpplemented  bj  what  Mr,  Dickinson  has  said, 
ana  the  references  whioh  have  been  made  to  the 
aQthorities  lead  me  to  the  conclusion  that  the 
pluntiffs'  bill  cannot  be  maintained.  This  case 
not  being  altognlher  identical  with  Frilh  t.  Forbes 
most  be  taken  to  fall  wibhin  the  principle  of  Bobey 
T.  OUier.  In  FrUh  t.  Forbes  there  was  one  feature 
to  which  both  the  Lords  Jnetioes  adverted,  and  on 
which  Lord  Jastice  Tarnor  relied,  viz.,  that  on  the 
faoB  (tf  the  bills  (or  at  least  of  two  of  them)  it  was 
shown  that  they  were  expressly  drawn  against  the 
prooeeds  of  the  oarga  That  drcnmstaaoe  does 
not  exist  in  the  present  oaaa.  In  Bobty  t.  OUier 
the  Lord  Jnstioe  Jamee  was  not  prepared  to  hoUt 
that  the  mere  circnmstanoe  of  a  Inll  of  exchange 
purporting  to  be  drawn  against  a  parti onlar  cargo, 
makes  it  carry  a  lien  on  that  oargo  into  the  hands 
ot  every  htdder  of  the  biU.  "  In  FrUh  v.  Forbes  " 
the  Lord  Jnstice  said,  "  there  were  groonds  for 
saying  that  the  intention  was  to  give  Frith,  Sands 
and  Co.  an  equitable  interest  in  tne  cargo,  for  the 
letters  of  the  consignor  to  the  consignees  referred 
to  bills  of  exchange  which  the  consignor  had 
drawn  in  faronr  of  Frith,  Sands,  and  Co.  Here 
the  reference  is  only  to  Ullls,  which  the  consignor 
had  drawn  to  his  own  order,  nob  mentioning  any 
third  parties."  Lord  Jnstioe  Mellish  does  nob 
even  advert  to  this  last  circamstance.  it  seems 
that  in  the  first  letter  dated  the  15th  April  1874, 
whioh  was  a  latter  <tf  adTioe  to  Moses,  Levy,  and 
Co.,  there  is  mention  made  of  tnlls  drawn  on  them 
on  Ibe  samn  terms  as  beretc^re,  menUoning  the 
names  of  the  bills  as  in  Frith  t.  Forhas,  bat  not 
mentitming  the  additional  ingredient  which  waa 
found  in  Uufct  case.  Here  we  have  not  got  the  two 
ingredients  which  existed  in  Friih  v.  Forbes.  We 
have  not  the  additional  ingredient  (tf  a  bill  on  the 
face  of  it  showing  that  it  ia  drawn  on  acoonnt  of  a 
particnlar  cargo.  lb  seems  to  me,  therefore, 
taring  remxl  to  the  absence  of  this  feature  in  this 
case,  that  I  cannot  hold  that  there  was  an  appro- 
priation of  the  prooeeds  of  the  cargoes  in  fovoar  of 
the  persons  in  whose  favour  the  bills  were  drawn, 
ather  in  -virtne  of  the  bills  being  drawn  in  their 
&voar  or  by  the  instructions  given  to  the  original 
consignees  or  by  these  two  oircumsbances  taken 
together.  The  case,  therefore,  as  reguds  appro- 
priation as  originally  oonstitnted  seems  to  me  not 
io  he  eetahtighed  But  the  ease  does  not  remaia 
there,  This  took  place:  Moses,  Levy,  and  Oa 
refnsed  to  have  anything  to  do  with  the  transac 
tion.  Tbe  bilte  were  covered,  and.  Moses,  Levy, 
and  Co.  did  not  accept  It  was  their  business, 
therefore,  to  give  up  the  cargoes.  The  consignor 
instructs  fresh  parties  to  act  as  he  had  instmoted 
Moses,  Levy,  luid  Go.  to  act,  viz.,  Sdiwarz,  who 
nndertook  Uie  same  duties  as  Moses,  Levy  and  Co. 
had  undertaken.  They  were  in  the  same  position, 
and  there  was  no  appropriation  of  the  proceeds  any 
more  than  there  nad  been  in  the  former  case, 
^e  bills  having  been  presented,  were  dishonoured 
and  protested.  They  were  then  held  the  plain- 
tiffs until  they  became  due,  i.e.,  on  the  15th  Ang. 
1871,  Moses,  Levy,  and  Co.  furnished  Sohwarz 
withaUsfettftheperaoasin  whosefihTOortha  bills 
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were  drawn,  and  the  holders  of  the  Inlls.  Sdiwarz 
writes,  on  the  14ih  Ang.  1874,  to  the  plaintafh, 
and  gnves  them  partioolars  of  t^e  two  tnUs  wluoh 
the  plaintiffs  now  hold  and  which  are  set  out  in 
the  12th  paragraph  of  the  bill.  The  memoraadnm 
is  as  follows :  [His  Lordship  read  the  memoran- 
dum set  out  above.]  There  is  no  engagement  in 
this  to  do  anything  with  the  proceeds  of  the  cargo. 
He  says  he  has  not  got  the  warrants  from  Moses, 
Levy,  and  Co.,  but  that  he  expects  to  get  them  in 
the  following  week.  Then  he  promises  to  write 
ajf^ain  on  the  subjeot.  He  writes  again  on 
the  17th  Aug.,  having  received  the  delivery 
warrants,  and  the  memorandum  which  he  sends 
is  this.  [His  Lordship  read  it  as  above.]  The 
plaintiffs,  as  holders  of  the  two  bills,  had  no 
conversation  with  the  defendants  aa  to  what  the 
instmcticms  of  the  consignorB  were  with  refbrenoe 
to  tbe  prooeeda.  All  that  Sohwan  says  is,  that  he 
shall  get  certain  warrantt  early  in  the  next  week, 
and  will  then  write  again;  then  when  the  warrants 
have  oome  he  saya  be  shall  dispose  of  the  same  as 
instructed  by  the  sender.  There  is  no  representa- 
tion that  those  proceeds  were  to  be  applied  to  one  bill 
rather  than  to  another,  or  as  to  any  partioolar  order 
in  favour  of  one  person  rather  than  of  another.  It 
seems  to  me  that  there  is  no  representation  at  all;  at 
all  events,  the  prooeeds  would  be  applied  wholly  or 
partially  to  taking  up  the  bills.  If  it  has  any 
other  meaning  it  amounts  to  this.  "  I  am  the 
person  representing  the  owner  of  the  goods,  the 
drawer  of  the  bills.  L  banA  the  biUs  to  you.  There 
are  certain  warrants  whioh  I  shall  receive,  and  I 
shall  then  be  in  funds."  It  appears  to  me  to  be 
simply  the  representation  or  contract  of  a  man 
sayuis :  **There  are  certain  billrof  mine  becoming 
due.  I  am  going  to  realise  oertwn  things,  and  then 
I  shall  be  in  ftmds  to  meet  them.*'  Bat  there  ia 
nothing  in  the  nature  of  an  usi^ment  or  oharge 
on  the  oills.  It  amoants  to  this :  "  It  is  only  by 
realising  this  property  that  I  shall  be  in  a  position 
to  make  arrangements.  At  all  events,  I  shall  wait 
for  instrnotiona."  Those  insbmctions  amount  to 
this — that  he  is  to  take  up  the  bills  out  of  the 
proceeds  of  the  cargo.  There  is  no  representation 
that  such  oriffinal  instructions  were  ever  given  to 
Moses  and  Co.  or  in  like  manner  u)  their  sub- 
stitute Schwarz ;  there  is  not  enough  to  amount 
in  the  original  or  in  the  second  inabructions  to  an 
assigumenb  of  a  rateable  share  of  the  proceeds  of 
tbe  coffee  to  take  up  the  bills.  The  plaintiffs'  case, 
therefore,  foils  on  these  grounds,  independently  of 
what  was  argued  by  Mr.  Bobinson — viz.  that  it 
does  nob  appear  on  the  plaintiffs'  case  that  the 
principal  debtor,  tiie  consignor,  gave  to  Schwarz 
authority  to  make  an  eqaitable  assignment  to  any 
particular  oreditw  w  bondholder.  There  is  thiUi 
additional  difficulty  in  the  plMntiffs'  way.  The 
plaintiffs*  bill,  therefore,  is  not  sustainable ;  and 
as  it  has  been  proposed  bo  eusbain  it  by  YIdefonso 
Alfaro,  the  consignor  and  owner  of  the  goods* 
appearing  and  saying  that  he  does  not  dispute  the 
Dlaintiffa  claims,  but  that  there  is  another  ques- 
tion with  reference  to  Moses,  Levy,  and  Co.,  and 
that  they  ought  to  pay  tbe  costs — in  these  cir- 
cumstances I  say  that  the  plaintiffs,  not  having 
made  ont  their  case,  their  bill  must  be  dismissed 
with  costs,  with  the  exception  of  the  costs  of 
Yldefoneo  Al&ro  who  has  supported  the  plaintiffs* 
case. 

Solicitors :  Kynaston  and  Oasquei ;  _Jfurray> 
SiUekins,  and  Oo. ;  SoUams^^^^r^  QSP^g 
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EXCHEQUEB  DITISI017. 
(Before  Exilt,  C.B.  and  Clejlbbt,  B.) 
Wediieaday,  Nov.  22,  1876. 

Thb  Silkstone  and  Dooswoete  Coal  and  Iron 
CoHFANY  (Limited)  v.  The  Joint  Stock  Coal 
CoMPAHT  (Limitbd).  (a) 

Vendor  and  purchaeer — Colliery  owner  a/nd  coal 
dealer — Oontraet  for  sale  and  purchase  of  coal  at 
per  ton,  to  he  delivered  in  eqtuil  monthly  quanti- 
ties al  pil^B  mouth — Breach  of  contract  by  defen* 
dante  failing  to  take  the  cool — Meaawre  of 
damaget — Sow  to  he  ealeuIaied—Plainti;ffa  not 
hound  to  raise  and  •eU  the  cool  not  taken  Ity 
defendants — AUowame for  valued  coal  remain- 
ing  unraited. 

The  plaintiff  company,  coUiery  owners,  contraded  to 
supply,  and  the  defendant  company,  dealers  in 
COM,  in  London,  contracted  to  purchase,  3250  tons 
of  old  SiUcstone  cotd,  at  19s.  a  ton,  to  he  delivered 
to  and  taken  by  the  defendants  at  the  pit's  mouth 
in  eqtuxl  monthly  qtusntities,  extending  over  a 
period  of  nine  months.  During  several  of  the 
months  the  defendants  failed  to  send  waggons 
forward  to  accept  the  full  quantity  they  were 
hound  to  accept,  and  which  the  plaintiffs  were 
ready  and  wilting  to  supply  in  sum  months,  and 
the  defendants  therein  made  defauU.  The  coal  of 
the  plaintiffs'  colliery  is  a  pejHshable  coal, 
deterioraiing  rapidly  vn  t^lity  if  stacked  or 
stored  above  ground,  and  U  is  not  the  ordinary 
course  of  business,  nor  areasonable  course  for  the 
coUiery  owner,  to  raise  such  coal,  except  to  aupplp ' 
contracts  previously^  entered  into,  and  it  is 
raised  as  Jar  as  posphUfrom  day  to  day  to  su^l^ 
the  waggons  arriving  to  receive  it,  into  which  it 
is  delivered  direct  from  the  pU't  Tnoufh.  S»o& 
coal  tdready  raised  eovAd  he,  amd  firequewth/  is, 
sold  in  small  guaniiiiea  in  the  Ixmdon  Coal 
E»Aange  by  colliery  otoners,  when  a  truck  of 
coal  has  been  refused  by  a  customer,  or  has  been 
sent  astray,  or  when  from  any  other  reason  eofds 
ready  raised  are  left  on  their  hands,  hut  not 
otherwise. 

An  action  was  brought  by  the  plaintiffs  io  recover 
damages  from  the  defendants  for  brea^  of  eon- 
tract  vnfaiiliag  to  take  the  full  monthly  quantity 
of  coals. 

Held  {by  KeUy,  C.B.  and  Cleasby,  B.),  that  the 
amount  of  damages  the  plaintiffs  were  eiv 
tUled  to  revoner  wo*  the  difference  between  the 
cost  of  raising  the  coal,  added  to  the  value 
of  the  coal  itself  remaining  unraised  in  the 
mi-ne  {whaiever  those  two  heads  of  calculation 
may  amount  to)  and  the  contra^  price  of  Ids.  a 
ton,  and  that  such  amount  could  be  accurately 
calculated  and  ascertained  by  persons  familiar 
with  the  subject,  witliout  actually  raising  and 
selling  the  coal  which,  being  of  a  penehable 
ruxiure,  was  not  readily  orprojitabh/  to  be  so  dis- 
posed of,  and  thai  the  plaintiffs  were  not  bound  to 
have  so  raised  and  sout  U. 

Caie  stated  hj  an  arbitrator. 

1.  The  plaintifEa  are  a  Joint  Stock  Company 
(jarryiog  on  baainess  as  colliery  owners,  and  tbej 
are  the  proprietors  of  calUeries  of  Silkatone  omlin 
the  oonnty  of  York.  « 

2.  The  defendants  are  a  Joint  Stock  Company 
carrying  on  basiness  in  London  as  dealers  in 
ooal.   

(•)B«poited  ^  Ham  Lxmb,  Est.,  Bsrrlstw  ■>  Law. 
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3.  On  the  7th  Jnne  1873.  the  plaintiffs'  mamuar 
wrote  and  Bent  the  following  letter  to  the  delni* 
dants ! — 

795.  Hemonuidnm. 
Tlie  Sflkstnia  and  Dodworth  Ooai  and  Ina  Ooopsij 
(Limited). 

From  Alfred  H.  New,  3,  Adelaide-plaoe,  Londoo 

Bridge,  E.C., 

To  Maura.  Joint  Stook  CokI  Co.,  115,  Chuovjr- 
lane,  W.C.,  7tli  Jana  1873. 

Gantlamen,— I  telegnphed  to  jam  Ur.  UatUiam  at 
Cbatham  on  the  6th,  that  we  ooold  aapply  yen  with 
S250  tons  of  Be»l  Old  Bilkatone  ooal,  daUTwea  maqaal 
monthly  quantities  from  thia  date  to  Slat  Harah  1874,  at 
the  prioe  of  19s.  per  ton  pit,  whic^  I  now  oosflrm;  fio- 
Tided  that,  in  the  event  of  the  pita  being  atomad  br 
aoddenta  or  atrikaa  or  torn  oata  ol  the  men,  the  said 
oontraot  ahall  b«  in  abeyanoe  daring  the  aaid  atoraaga. 
Toraia  :  Hootiily  aeoonnt  pivahle  by  end  at  mooHi  m- 
towing  tiu  oonaignment  (rf  tiie  ooaL— Tonn  tmly, 

Au.  B.  Vww, 

4.  On  the  25th  June  1873,  the  defendants' 
manager  wrote  and  sent  in  reply  the  following 
letter  to  the  plaintiffs'  manager  :— 

796  Joint  Stock  Coal  Company  (limited). 

Chief  Offioe,   115,  Ohanoery-lue, 
London,  W.C.,  25th   Jnne  187S. 
All  oommonioationa  mnat  be  addxeaaed  to  the  bubbht 
at  the  ohitf  offioe  of  the  company.  Uj  direotm  at  on 
hoard  yesterday  agreed  to  aooept  yoar  offir  of 
Stamp     7tih  Jane  of  8250  tons  of  Beal  Old  Stlkihne 
26/6/73    ooal.  21  owt.  to  the  ton,  at  19a.  |>er  ton  to  ba 
taken  in  equal  monthly  qoaabtMa  fnm  lit 
Jnly  1B78  to  Mazoh  1874.— I  am,  ypara  tmly, 
A.  H.  New,  Baq.  P.  A.  Skw,  Hauvai. 

The  terms  of  the  IdNt-mentioned  letter  wer« 
accepted  by  the  plaintiffs,  and  ooals  wen  dr 
liTerod  by  the  plaintiffs  and  reoand  by  the- 
defendants  on  the  terms  of  the  said  letter. 

5.  During  several  months  between  the  Irt  July 
1873  and  the  Slst  March  1874,  the  defendants 
failed  to  send  wagtrons  tor  and  to  aooept  the  full 
<]tuuitity  of  coals  whi<^,  under  their  contract  here- 
inbefore mentioned,  they  were  bound  to  accept 
from  the  plaintiffs  in  such  months  respectiray 
and  which  the  plaintiffs  were  ready  and  willii^  to 
supply,  and  the  defendants  therein  made  defaatt. 

6.  Silkstone  coal,  such  as  that  of  the  phuntifra' 
collieries,  is  a  perishable  coal  which  n^dly 
deteriorates  in  quality  if  stacked  or  otherwise 
stored  above  ground.  It  is  not  the  ordinaar 
course  of  busineHS,  nor  would  it  be  a  reasooable 
coarse  on  the  part  of  a  coUiery  owner,  to  rsin 
such  ooal  except  to  sapply  contracts  previooalf 
entered  into.  It  is  raided  as  for  aa  possible  front 
day  to  day  in  snch  qoantities  M  to  Bomlj  tbe 
wagons  which  arriTe  to  reecdre  it.  and  u  de- 
livered direct  from  the'  pit's  moo^  into  the 
wagons. 

7.  Such  coal  already  raised  coold  be  sold  cm  the 
London  Coal  Exchange,  and  it  is  frequmtly  so 
sold  in  small  quantities  by  colliery  owners,  wbaa 
a  truck  of  coal  has  been  refused  by  a  customer  or 
been  sent  astray  or  when,  for  any  other  reaaoiii 
coals  ready  raised  are  left  on  their  hands,  bnt  not 
otherwise. 

8.  The  court  may  draw  inferences  of  fscb 

9.  It  was  contended,  on  the  part  of  the  pbia* 
tiffs,  before  the  arbitrator,  that  the  plaintiffs  m 
entitled  to  recover  as  damages  the  net  profits  thai 
they  would  have  made  on  the  coals  whioh  oogbt 
to  have  been  and  were  not  accepted  by  the  dufcn 
dants,  after  making  allowance  for  all'  oost  ti 
raising  and  for  the  adTantage  to  the  phiBtilb  of 
having  the  ooal  still  nnnusedin  their  pita. 

10.lt  was  cam^^^^^^^^M^ 
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dints,  that  the  plaintiffs  ought  to  have  raised  the 
coals  which  the  defendants  failed  to  take,  and  to 
hare  sold  them  as  raised  ooal,  which  they  did  not 
in  fiusldo,  and  that  the  measore  of  damage  was  the 
difiermce  between  the  pricee  for  which  they  could 
BO  baTe  been  sold  as  raised  ooal  and  the  contnu^ 
price. 

The  qnestion  for  the  opinion  of  the  ooart  is, 
opon  wliat  principle  the  damages  are  to  be  assessed 
to  which  the  plaintiffs  are  entitled  in  respect  of 
the  defendants'  faihire  to  accept  the  contract  quan- 
tiiyof  coal  in  those  months  in  which  sach  default 
iiM  made. 

Foints  for  urf^ment  on  behalf  of  the  plaintiffs : 

1.  The  tme  measure  of  damages  for  non-ac- 
oeptance  is  such  a  sum  as  will  place  the  vendor 
in  BOoh  a  podtion  as  if  the  rendee  had  performed 
his  contract. 

2.  OrdinarilT  speakiDg,  that  amount  is  the  con- 
tract price  of  tne  goods  less  the  value  they  bear  in 
the  hands  of  tbe  vendor,  which  may  be  nothing,  or 
anr  amoont  np  to  the  contract  price. 

3.  If  the  vendor  sella,  the  damages  are  then 
measured  and  asoertained,  and  will  be  the  dif- 
ference between  the  contract  price  and  the  sale 
price  of  the  goods  npou  a  proper  8ale  ;  but  he  is 
not  bound  to  sell,  and  then  the  damages  must  be 
wccrtaiiied  according  to  the  above  rule. 

4.  The  only  obligation  on  the  vendor  is  to 
behave  faooestly  ana  fairly  towards  the  vendee 
with  a  view  to  reduce  and  not  to  inflame  the 
damages,  and  though  that  generally  involves  the 
sale  of  the  goods  contracted  for,  yet  there  is  no 
geueral  obli^iion  to  sell. 

5.  In  endeavouring  to  reduce  the  damages  the 
vendor  is  not  bonnd  m  consecjueiioe  of  the  vendee's 
breach  of  contracc  to  incur  nsk  or  loss  to  himsdf . 

6.  Upon  the  facts  stated  in  this  case  the  plain* 
tifb  benaved  reasonably  within  the  above  rules, 
and  were  not  bound  to  raise  and  sell  the  ooal  as 
raggested,  and  to  have  done  so  might  and  probably 
wotud  have  increased  the  damages,  and  not  reduced 
them,  and  would  have  been  unfair  to  the  de- 
fendsiits,  aa  it  is  found  that  the  foir  value  of  the 
ooal  could  not  be  obtained  under  the  rarcum- 
Btanoes. 

7.  The  measure  of  damages  contended  fw  by 
the  plaintiffs  represents  their  actual  loss. 

8.  The  measure  of  damagea  contended  for  by  the 
defendants  would  impose  on  the  plaintiffs  new 
oUig^ons  whioh  might  impede  Uieir  business 
and  cause  greater  loss  than  thi^  sustained  by  the 

T'nal  brmch  of  contract. 
BusmU,  Q.O.  (with  him  were  W.  G.Barriaon 
and  Arbuthnot)  for  the  plaintiffs. — It  is  not  dia* 
puted  on  the  part  of  the  plaintiffs,  that  ordinarily 
the  measure  of  damages,  in  a  braach  of  oontract 
for  sale  and  delivery  of  goods*  is  the  amount  of 
ihe  difference  between  the  contract  price  of  the 
goods  and  their  market  price  at  the  time  when 
the  breach,  occurred.  But  here  the  coal  was  not 
to  be  porobaaed  or  raised  until  tbe  defendants' 
waggons  were  at  the  pit's  month  ready  to  receive 
it,  and  from  its  nature,  as  found  by  the  case, 
there  was  no  market  for  it  as  raised  coal,  except 
occasionally  in  very  small  quantities,  and  the  de- 
fendants' contention  that  the  plaintiflk  were  bound 
to  have  raised  the  coal  and  sold  it,  and  that  the 
measure  of  damages  is  the  difference  between  the 
price  for  -which  it  could  so  have  been  sold  and  the 
oontract  price,  talis  therefore  to  the  ground.  A 
vendor,  tinder  muAi  dicnmBtanaes,  is  not  bound  to 


sell,  and  had  the  plaintiffs  done  so  here  the  result 
would  have  been  to  have  increased  rather  than  to 
have  lessened  the  damages  payable  by  the 
defendants.  Tho  ordinary  rule  cannot,  it  is  sub- 
mitted, apply  to  an  article  not  in  eatte  at  the 
time  o£  the  breaoh.  The  defendants  may  say 
perhaps  that  the  plaintiffs  shonld  have  made 
forward  oontracts,  but  it  may  be  doubted 
frhether  that  would  have  been  a  reasonable 
or  possible  coarse  to  adopt,  and  had  they  been 
able  to  do  so,  it  would  have  entailed  upon  them 
the  necessity  of  raising  a  doubled  quantity  of  coal 
each  month  in  order  to  be  ready  to  supply  their 
present  contract  as  well  as  suoh  forward  con- 
tracts. The  defendants  being  in  default  have  no 
right  to  impose  snch  an  unreasonable  burden  on 
the  pkuntiffs.  The  proper  damages  are  those  con- 
tencted  for  1^  the  plsintiffs  in  paragraph  9  of  the 
special  oase. 

JE.  T.  HoUand  (with  him  was  Cohm,  Q.C.)  for 
the  defeh^its  contra. — ^There  is  a  market  price 
with  regard  to  coal  thrown  on  the  plaintiffs* 
hands,  and  being  bound  to  do  their  best  for 
Both  parties  the^  should  have  taken  what 
they  could  into  the  market.  There  was  a  ready 
market  for  some  part,  and  a  contract  market  for 
the  rest.  "  Market  prioe  "  need  not  be  market 
price  for  raised  coal,  but  the  contract  price  which 
the  plaintiffs  coald  and  ought  to  have  obtained. 
The  ad  vantage  to  the  plaintiffs  of  having  the  ooal 
in  the  mine  means  either  the  price  for  whioh  tho 
coal  could  be  sold  at  the  time  of  the  breaoh  either 
in  open  market  or  by  contract,  which  is  the  same 
principle  aa  IAm  defendants  contend  for,  or  it 
means  tbe  benefit  aoonung  froin  having  the  ooal 
in  the  mine  with  reference  to  oiroomstanoes  then 
affecting  the  plantiffs,  in  whldi  case  the  advan- 
tage is  uncertain,  depending^  on  special  oircam- 
stances  peculiar  to  the  plaintiffs,  as  on  the  nature 
and  extent  of  their  contracts,  and  on  their  title 
to  the  mine,  whether  freehold  or  leasehold,  Ac. 
If  the  plaintiffs  seek  to  draw  such  special  circum- 
stances into  the  case  it  must  be  observed  that 
they  were  not  in  the  minds  or  contemplation  of 
the  parties  when  the  oontract  was  entered  into, 
and  if  they  are  excluded  it  is  diffiouU  to  see  the 
difference  between  the  two  contentions  on  the  one 
side  and  the  other.  Even  if  the  plaintiffs  were 
not  bound  to  have  raised  the  ooal,  it  is  submitted 
that  the  measure  of  damages  is  as  if  the  coal  had 
been  raised.  [Kellt,  G.B. — The  raising  the  coal 
woold,  it  rather  seems,  have  been  a  losing  pro- 
ceeding.] The  loss  would  have  fellen  on  the 
defiandants.  The  proper  measure  of  damage  is 
the  difference  between  the  contract  and  the 
market  price,  wherever  there  is  a  market  for  the 
article  in  question,  and  the  damage  must  be  as- 
sessed as  at  the  prioe  of  the  article  in  the  market 
at  the  moment  of  the  breach.  The  rule  is  laid 
down  in  Barrow  v.  Amaud  in  the  Exchequer 
Chamber,  in  error  from  the  Queen's  Bench, 
8  Q.  B.  604),  by  Tindal,  C.J.,  in  delivering  the 
considered  judgment  of  the  Exchequer  Chamber 
aa  follows :  "  Where  a  contract  to  deliver  goods 
at  a  certain  price  is  broken,  the  propor  mea- 
sure of  damages  in  general  is  the  difference 
between  the  contract  prioe  and  the  market  price 
of  such  goods  at  the  time  when  the  contract 
is  broken,  because  the  purchaser,  having  the 
money  in  his  hands,  may  go  into  the  market  and 
buy.  So  if  a*  oontract  to  aooept  and  pav  for  goods 
is  oroken  the  same  ruhs 


670-Vol  IXXT^  H.  B.J 


rAn.6,  lol 


Xx.  Dir.] 


for  the  seller  may  talra  his  goods  into  the  market 
and  obtain  the  current  prioe  for  them "  (S  B. 
pp.  60d.  610).  Many  other  Babeetjaent  cases  lay 
down  the  same  mle.  (See  also  Benjamin  on  Sales, 
2nd  edit.,  pp.  617,  618). 

0.  BmeeU,  Q.C.  in  reply.— The  adrantage  to 
the  plaintiffs  is  the  amount  of  profit  to  them  at 
the  end  of  eaoh  month.  I  admit  that  at  the  eud 
of  each  month,  when  the  pnrohasers  made  de&alt, 
the  sellers  were  bound  to  act  reasonably ;  bnt  what 
wonld  or  not  be  reasonable  conduct  must  depend 
on  a  Tariety  of  circnmBtancea.  It  would,  I  con- 
tend, be  quite  unreasonable  that  where  a  pur- 
chaser, as  here,  had  made  defaolt  at  the  end  of 
any  one  month,  the  sdler  should  be  called  upon  to 
uzuLertalEe  to  raiaea  double  quantity  oi  coal  in  the 
following  mcnth,  espedally  when  it  is  found  in 
the  case  that  there  was  no  certain  or  r^i^laT 
market  (or  the  sale  of  it. 

KuiT,  C.B.—l  think  that  there  really  is  no 
great  difBculty  in  this  oaae,  when  the  fauAe  of  it 
are  oarefullv  oousidered.  The  qoestion  is,  what 
hare  the  plaiDtifis  lost  by  the  non-performance 
on  the  part  of  the  defendants  of  the  contract 
which  had  been  entered  into  between  them  and 
the  plaintiffs.  Now,  in  order  to  ascertain  what 
the  plaintiffs  have  so  lost,  we  must  first  consider 
what  they  would  have  reccdved  had  the  contract 
been  duly  performnd.  Let  us  take,  for  racample, 
any  single  month,  at  the  end  of  which  there  hu 
been  a  breach  of  the  contract,  and  when  the  de- 
fendaots  ought  to  bare  had  ibeir  waggons  read^ 
at  the  pits*  month  to  TooeiTe  the  coal,  and  when  if 
the  imgapm  had  been  there,  the  ooal  would  hsTe 
beui  ^iTered  by  the  plaintiffs  and  paid  for  by 
the  defendants.  Now  the  contract  was  for  the 
delireiy  of  861  tons  a  month  at  19$.  a  tou, 
so  that  at  the  end  of  the  month  the  plaintiffs 
ought  to,  and,  bat  for  the  defendants*  default 
would,  baverec^Ted  fiota  the  defendants  the  sum 
of  342Z.  19«.,  the  contraot  price  of  the  361  tons. 
But  then,  in  order  to  receive  that  sum,  the  plain- 
tiffs must  have  raised  and  had  the  coal  at  the  pit's 
month  ready  to  be  delivered,  and  must  have  deli- 
vered it.  Now  it  is  alleg^  by  them  that  they 
were  ready  and  willing  to  deliver.  The  question 
then  is,  supposing  they  had  done  all  which  it  is 
said  they  were  ready  and  willing  to  do,  namely, 
that  they  had  had  the  coal  ready  and  bad  ddi- 
vered  it,  what  would  have  been  the  net  profit 
whiiA  they  wonld  have  derived  flrom  this  payment 

3421.  19*.  P  In  order  to  deliver  the  ooal  they 
must  have  first  incurred  certain  enMoises  for 
labour,  and  for  wetf  and  tear  of  machinery,  and 
for  a  number  of  other  matters  which  I  need 
not  enumerate,  in  raising  it.  Let  us  suppose, 
then,  that  their  expenditure  in  raising  the 
coal  would  be  altt^ether  lOs.  a  ton,  what  more 
would  tfa^  have  expended,  or  lost,  or  [»rted  with  P 
Why  they  would  have  taken  oat  of  their  coal  mine 
361  tons  of  coal,  and  consequently  would  have 
been  possessed  of  that  quantity  of  coal  less  than 
would  have  been  the  oase  if  the  coal  had  remained 
nnraieed  in  the  mine.  What  then  in  the  value  of 
that  P  In  other  words,  what,  in  addition  to  the 
actual  working  cost  of  raisinff  the  coal,  is  the 
owner  or  lessee  of  the  mine  tue  worse  for  the 
taking  away  from  the  mine  361  tons  out  of  the, 
it  may  be,  two  or  three  millions  of  tons  of  coal 
which  he  miffbt,  perhat»,  be  able  to  raise  during 
the  period  liis  lease ;  or,  if  it  be  nis  own  mine 
in  perpetnityt  oat  oi  whatever  may  be  the  entire  i 
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oapBOtty  (rf  the  mineP  Now  mine  owncn  and  per- 
sons  acquainted  with  the  working  ct  coUmiaiftud 
irUh  ib»  coal  trade  and  the  sale  of  coals  at  the  pit'i 
mouth  could,  doubtless,  without  difficulty  cum- 
late  and  asoertain  correctiy  to  a  fraction  what  thii 
would  be.  Such  persona  would  be  familiar  wilk 
and  able  to  specify  the  figures  exactly.  I  will, 
however,  as  a  mere  speoafation,  assume  tbit  it 
would  be  58.  a  ton.  Supposing  then  the  plaintifti' 
pecuniary  expenditure  in  nosing  the  ooal  tobelOi. 
a  ton,  and  the  value  of  the  ooal  in  the  mme  to  be  Si. 
a  ton,  that  would  amount  to  15$.  a  ton,  by  whiah 
sum  plaintiffs  would  be  the  worse  npon  the  supplf 
oftheooals;  but  as  th^y  would  and  ought  to  baie 
reoeired  19«.  a  ton  aa.  delirerj  nnder  the  oaiif 
tnujt,  4s.  a  ton  is  the  amount  by  which  thsf 
would  be  the  worse  by  reason  of  the  defeoduts* 
d^nlt,  and  which,  therefore,  they  would  be 
entitled  to  recover.  Now,  what  is  the  oontention 
of  the  defendants  P  It  is  contended  on  thdr  be- 
half "  that  the  plaintifib  oug^t  to  have  raised  ibe 
ooeJs  which  the  defendants  fuled  to  take,  and  to 
have  sold  them  as  raised  ooals,  which  they  did  not 
in  fact  do,  and  that  the  proper  measure  of  damsge 
is  the  difference  between  the  prioe  at  which  Ibsj 
could  BO  have  been  sold  as  raised  ooal  and  the  coo- 
tract  price."  But,  if  the  plaintiffs  "  ought  to  bare 
raised  the  ooal,"  then  they  must  also  have  entend 
into  contracts  with  other  persons  to  exactly  the 
same  effect  as  the  present  contract  with  the  aefen* 
dants.  The  oonsequmioe  of  which  would  have  beeo, 
as  pointed  out  by  Mr.  Bnssell,  that  thcv  imtit 
have  raised  dodble  the  quantity  of  oou  eweiy 
month  in  order  to  have  had  enough  ready  to  sup- 
ply the  defondante  cmder  thn  present  ooittract  sad 
the  odier  contracting  parties  nnder  the  otbar 
contracts.  Supposing,  however,  ttiis  had  not  betn  j 
done  (as  it  was  not),  what  other  ooarse  ooold  bare 
been  resorted  to  P  Why  this :  in  die  first  pboB 
they  would  have  to  go  through  the  entire  oatonla- 
tion  to  which  I  have  already  alluded— naniQly, 
what  would  be  the  amount  of  the  expenditnn 
incurred  in  raising  the  ooal,  which  again  IwiD 
take  to  be  10s.  a  ton ;  and  then,  what  would  be 
the  value  of  the  coal  when  raised  and  brought  to 
the  pit's  mouth,  which,  as  before  stated,  I  will  lake 
to  be  5«.  a  ton.  Then  these  two  items  being  agreed 
to  as  amounting  to  15b.  a  ton,  this  further  qosi-  i 
tion  comes,  that  is  to  say,  sapposing  the  plaintiffs  | 
to  have  had  361  tons  of  ootX  Ipnt^  at  the  pit'a 
month  on  »  certain  day  in  ouy  given  iBaatth,M» 
much  oould  they  ham  atAA  th&  cx»l  for  in  As 
market?  That  is  an  inqniir  whudi  we  have  do 
means  of  satisfoatorily  answering  or  eettliuK.  It 
may  be  that  the  ooeJB  mig^t  have  been  sou  far 
19b.  a  ton,  or  possibly,  bnt  not  very  probaUly,  er^i 
for  more  than  that,  bnt  on  the  other  hand  it  nsj 
also  be  that,  owing  to  a  deterior^ion  in  its  vshK  ' 
having  taken  place,  or  to  other  oiroomBtanoaB. 
the  coal  might  not  have  realised  on  a  Bile 
more  than  9«.  or  10«.  a  ton.  All  that  is  a  fur 
matter  of  speculation.  Now  it  appean  mon 
clearly  from  the  case  that,  if  the  jdaintiffiB  bsd 
raised  the  coal,  and  brought  it  to  the  pit's  taoaA 
and  endeavoured  to  sell  it,  Uie  result  of  sndt  a 
proceeding  would  have  been  a  deteriontioD  of  As 
coal  from  day  to  day  until  a  purchaser  oould  hsn 
been  found  for  it ;  and  th^  even  if  one  bad  bsM 
found  it  would  have  been  very  nnoertain  vfastbv 
the  prioe  that  wimld  have  been  obtained  wooH 
have  been  equal  to  that  which  the  defendants  hm 
ocntn»tod  to 
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nther  to  show  the  oontnuy.  That  being  bo  I 
oonfasa  I  do  not  see  why  we  are  to  say  wat  the 
plaintiffe  ooght  to  have  adopted  that  ooam.  The 
case  expreBaly  finds  that  it  is  only  by  entering  into 
a  contract,  or  oontracta,  snch  as  the  present  one, 
that  a  oollieiy  of  this  description  can  be  profitably 
worked.  If,  therefore,  that  be  so,  it  wonld  have 
been  far  less  profitable  if  the  ooal  had  been  raised, 
■od  the  plaintiffs  had  afterwarxls  had  to  find  a 
imrdMser  for  it  in  the  ordinary  market.  Under 
uwee  oironmsbmoes  it  mpears  to  me  to  be  that  we 
have  only  to  consider  what  is  the  amount  ol  profit 
Uiat  the  pluntiffs  would  have  gained  by  the  de- 
fendants performing  their  contract.  They  would 
mdoubtedly  have  gained  the  differenoe  between 
the  amount  of  their  expenditure  in  raising  t^ 
ooal,  added  to  the  vahie  of  the  ooal  itself,  had  it 
remained  unraised  and  unsold  in  the  mine  (whafr' 
ever  these  two  heads  of  calonlation  may  amount  to 
per  ton)  and  the  contract  price  of  19«.  per  ton, 
which  they  would  have  received  for  the  coals  had 
the  oontraot  been  duly  performed,  and  that  dif- 
fermoe  is  the  sum  which  the  plaintiffs  are  entitled 
to  recover. 

Olmasbt,  B.— I  am  of  the  same  opinion.  There 
IS,  I  think,  no  difficulty  in  this  oase  except  that 
which  may  arise  from  not  attending  to  what  is 
really  the  nature  of  the  contract  between  the 
pwtioB.   This  is  not  the  ordinary  case  of  a  contract 
brttwoen  two  merchants  dealing  in  coals  on  the  one 
hand  and  pnrohaaers  on  the  other,  where  there  is  a 
market  into  which  persons  can  go  and  bny  coals 
for  the  purpose  of  sellmg  them  again.   In  such 
a  case  on  a  breach  of  the  oontraot  the  two  import- 
^  ooneidered  ue,  the  contract  price 
and  the  market  price  at  the  time  when  the  oontract 
IB  broken  which  ought  to  have  been  perfbrmed.  The 
present  is  a  contract  between  the  plaintiff  com- 
paw.  who  are  coal  mine  owners,  uid  the  de- 
^dant  company,  who  are  coal  merchants.  The 
d^dante  by  the  contract  say  to  the  phMntiffs, 
We  will  give  you  19«.  a  ton  for  so  much  ooal 
defavered  to  us  at  the  pit's  month,"  and  under  and 
by  virtue  of  that  contract  the  plaintiffs  became 
mtitled  to  the  profit  which  the  price  of  19ff.  a  ton, 
fcrooal  so  delivered  bv  them  to  the  defendants, 
nfmented  to  them.   The  plaintiffs  carry  on  their 
hoaiiKaB  for  the  purpose  of  profit  oti  the  raising 
m.  debTering  their  coal  at  the  pit's  mouth  in 
CloB  manner,  and  are  entitled  to  okim  the  profit 
to  which  the  present  oontraot  gives  them  a  title. 
But  then  xt  is  sud,  on  the  part  <3  the  defendants, 
ttia^  in  order  to  asoertoin  what  that  profit  amounts 
t^  oertain  tiiinga  most  be  first  done,  and  it  is 
M»t  proposition  of  the  defendants'  to  which  I 
Mnnot  at  all  see  my  way.   If  it  could  be  shown 
that  the  amount  of  profit  could  not  be  ascertained 
>n   any  possible  manner  without  doing  those 
wungs,  that  would  be  a  different  matter ;  but  I 
oonfeas  I  do  not  see  why  the  benefit  of  this  oon- 
^act,  or,  in  other  words,  the  amount  of  profit  to 
be  derived  by  the  plaintiffs  after  bringing  the 
coal  to  the  pit's  mouth  and  delivering  it  there 
to  the  ddendants  at  19*.  a  ton,  cannot  be  arrived 
^  without  actually  raising  and  selling  the  coal. 
BF  It  were  a  oase  in  which  the  exact  v^ue  of 
tiM  coal  at  Hie  pit's  month  could  not  be  ascertained 
withoot  grang  through  the  process  of  raising  and 
•Mining  It  for  sale,  it  might  be  very  reasonable  to 
■oopt  tiiat  oourse,  and  then  take  the  difi'eranoe 
bafewean  the  omtraob  prioe  of  19a  a  ton,  ai^  tiie 
VBlne  of  tbe  ooal  as  realised  I7  the  sale  of 


it  at  the  time  the  oontract  was  to  be  per- 
formed. But  there  is  no  doubt  that  minerals 
of  this  sort  are  capable  of  valuation  as  they  lie 
unraised  in  the  mine.  First,  it  must  be  ascer- 
tained what  the  actual  expense  of  raising  the 
coal  would  be,  and  next,  what  is  the  advantage  or 
benefit  accruing  to  the  coal  owner  by  reason  of 
its  remaining  still  unraised  in  the  mine;  and 
these  two  items  being  asoertained,  the  amount  t£ 
profit  to  which  the  plaintiffs  became  entitled  by 
virtue  of  this  oontraot,  under  which  they  were 
to  receive  19«.  a  ton  for  ooal  delivered  at  the  pit's 
month,  c&n  be  legitimately  and  regularly  ascer- 
tained  in  the  way  proposed  by  my  Lord,  without 
the  necessity  of  doioff  that  which  would  tvobt^ly 
be  injnrioas  to  the  nl^^b  and  the  defendants, 
namely,  bringing  to  the  surfoce  these  ooala  whioh  are 
ofaperishabknatnre,  and  obvionslyncA  very  readily 
or  profitably  to  be  disposed  of  in  large  quantities 
in  the  ordinary  coal  markets.  When  the  nature 
of  the  contract  is  attended  to,  it  really  seems  to 
me  that  there  is  not  much,  if  any,  difficulty  in 
seeing  what  the  plaintiffs  are  entitled  to,  and  now 
the  amount  is  to  be  asoertained. 

Kelly,  O.B. — The  judgmMit  will  be  for  the 
plaintiffs,  and  that  the  mode  of  estimating  the 
damages  or  the  principle  upon  whioh  they  are  to 
be  assessed,  is  to  be  as  contended  fbr  by  the  plain- 
tiffs. 

Judgment  for  the  plaintiffe  aecordingly. 
Solitntors  for  the  plaintiffs,  SewUt  and  Alexan- 
der. 

Solioitors  for  the  defendants.  John  Turner  and 
Boru. 


J?(w.  88  and  29. 1876. 
Bakeb  axd  ormsBS  v.  OAKES.(a) 
GoaU — A^lication  made  after  trial  to  jttdge  al 
e&am&sra— JurMdiotion — JaBicaiwrB  Act,  Order 
LV. 

Where  no  appUcation  as  to  cost*  has  heen  made  to 
the  judge  at  the  trialt  neither  tltai  judge  nor  any 
judge  at  ahamberg  ha$  juriedietion  under  Ordar 
LV.  1 0  make  an  order  a$  to  costs  upon  avplica- 
Hon  made  after  the  tried.,  even  where  fr^h  faeit 
have  oome  to  Ught  einee  the  action  was  tried. 
Apfbal  from  an  order  of  Huddleeton,  B.  made  at 
chambers  three  months  after  the  trial  of  the  action 
that  plaintiff  do  pay  his  own  costs  of  suit  sub- 
sequent  to  the  p^ment  into  oonrt  by  the  de- 
fendant 

The  actiou  was  brought  on  the  common  itidebi- 
tatue  counts  to  recover  three  sums  of  61L.  61..  and 
602.  The  defendants,  as  to  the  claim  for  611.,  pud 
it  into  court  with  interest,  and  as  to  the  residue 
they  pleaded  never  indebted.  At  the  trial,  before 
Hnddleston,  B.  and  a  jnry  at  the  Summer  Assizes, 
1876  the  plaintiff  failed  to  prove  his  claim  of  60L, 
but  gained  a  verdict  for  U.  6e.,  being  part  of  the 
claim  of  6t,  this  amount  consisting  of  two  items, 
one  of  21.  7«.,  the  price  of  certain  seed,  the  other 
of  39a.  for  superintending  the  sowing  of  seed  and 
manure.  The  verdict  was  accordingly  entered 
for  the  plaintiff  fbr  that  amount  beyo^  what  had 
been  paid  into  court,  hat  uo  appUcation  was  made 
at  the  trial  as  to  ooata. 

Some  d^B  after  the  trial  the  plaintiffs  dis- 
ooverad  thrt  the  sum  2L  7s.  had  aotuolly  been 
reoeiTed  1^  them  briore  aotiim  brought  and 
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wrote  to  the  defendauts,  statmg  that  the  evidence 
at  the  trial  on  that  head  was  not  correot,  and 
acknowledging  that  the  verdict  for  that  amonnt 
was  wrong,  The  defendants,  therefore,  took  oat 
a  aammons  to  stay  ezeoation  till  the  4bh  Nov.,  in 
order  that  they  might  apply  for  a  new  trial  on  the 
gnmnd  of  8iir[H^8et  of  mistake  and  nnintentionnl 
miaoondnct  on  the  part  of  tho^^aintifrBwitneaaesi. 
Haddleston,  B.,  stayed  exemtion  aooordingly,  and 
in  November  the  application  for  a  new  trial  was 
heard*  and  refased  on  the  ground  of  the  Bmallneas 
of  the  amount  in  dispute.  The  coart,  however,  at 
the  same  time,  pointed  out  that  it  was  substan- 
tially a  question  of  costs,  and  that  the  remedy 
seemed  rather  to  be  to  make  an  application  to 
vary  the  incidence  of  oosts  under  Order  LV.  of 
the  Judicature  Act. 

A  summons  was  accordingly  takon  out  at  cham- 
bers, and  referred  theuoe  to  Enddleston,  B.,  to 
show  cause  why  the  plaintiff  should  not  bear  his 
own  costs  of  suit  subsequent  to  defendant's  pay- 
ment into  court. 

Huddleston,  B.,  made  the  order  as  prayed  for, 
at  the  same  time  giving  the  plaintiff  leave  to  appeal 
on  the  qnestion  of  his  jurisdictiou  to  make  such 
order. 

Cleary,  for  the  plaintiffs,  now  moved  to  set  aside 
that  order.— -The  question  is  whether  the  judge 
can,  three  mouths  after  the  trial,  make  an  order 
depriving  the  successful  party  of  his  coats  under 
Order  Lv.  of  the  Judicature  Act.  That  order 
says :  "  Provided  that  where  any  action  or  issue 
is  tried  by  a  jury,  the  costs  shall  follow  the  event, 
unless  upon  application  made  at  the  trial  for  good 
cause  shown  the  judge  before  whom  such  action 
or  issue  is  tried  or  the  court  shall  otherwise 
order."  It  is  clear  from  this  that  no  one  has  power 
to  make  this  order  except  the  judge  at  the  trial. 
[He  was  stopped  by  the  court.] 
,  Fullarton,  in  sapporfc  of  the  order. — Hud- 
dleston, B.,  had  jurisdiction  to  make  this  order. 
The  words  "  upon  application  made  at  the  trial  " 
are  directoiT  only,  and  intended  to  conclude  the 
applicants,  but  not  to  conclude  the  court,  and 
the  judge  had  {Knrer  under  Order  LYII.,  rule  6, 
to  enlarge  the  time  for  making  this  application, 
even  Uiough  nich  enlargement  was  not  asked  for 
at  the  triad.  But,  again,  the  words  of  Order  LV. 
are  "unless  upon  application  made  at  the  trial, 
the  judge  before  whom  such  action  was  tried  or 
the  court  shall  otherwise  order."  The  words  "  at 
the  trial,"  therefore,  cannot  apply  where  the  appli- 
cation is  made  not  to  the  judge  who  tried  the  case 
as  such,  but  to  the  court.  The  words  "  the  court " 
must  mean  the  High  Court  of  Justice  acting  by 
snch  of  its  members  sitting  at,  such  place  aB  is  pro- 
vided for  the  hearing  of  applications  as  to  costs, 
who,  under  the  Judicature  Act  1873,  sect.  39,  and 
Order  LIV.,  rule  2,  must  be  the  sitting  judge  at 
chambei's.  Huddleston,  B.,  for  this  purpose  must 
be  taken  not  to  be  the  judge  before  whom  the 
cause  was  tried,  but  the  sitting  judge  at  ohambors. 
As  such  he  came  within  the  words  '*  the  conrt," 
and  BO  bad  inrisdiotion  to  make  the  order.  But, 
again,  he  had  jurisdiction  under  Order  XLII., 
rule  22,  the  ground  of  the  application  having 
arisen  or  come  to  the  dc^dant^  knowledge  after 
the  trial  of  the  action. 

KzLLT,  C.B. — This  is  an  application  to  discbarge 
an  order  made  by  Huddleston  B.  at  chambers, 
the  order  being  as  follows :  *'  That  the  pUuntifE 
pay  his  own  oo»U  of  Boit  sabseqaeat  to  the  pay- 
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ment  into  court  by  the  defendant."   The  qoestoon 
is  whether  the  learned  Baron  had  jarisdiction  to 
make  this  order,  and  that  depends  entirely  on  the 
language  of  Order  LY.  of  the  Judicature  AcL 
That  Order  begins  as  follows :  "  Sab^ect  to  tite 
provisions  of  the  Act,  the  costs  of  and  rnddoit  to 
tall  prooeedings  in  the  High  Oouzi  shall  be  in  tbe 
dieorebiQn  of  the  court ;  provided  that  •when  m 
action  or  issne  is  tried  fay  a  inxy,  the  costs  sba 
follow  the  event"  Now  the  Fo^Mnt  cue  ii 
expressly  within  this  proviso.    The  actaon  iw 
tried  in  Feb.,  an-1  the  jury  found  a  verdict  for  the 
plaintiff,  which  verdict  has  not  been  set  aside  and 
still  stands.   That  beins  so  the  plaintiff  is  within 
the  provisions  of  Order  LY..  that  "  the  costs  sbdl 
follow  the  eveni,"  aud  within  that  proviso  would  be 
entitled  to  bis  costs.   But  then  the  provision  pro- 
ceeds to  enact,  "  Unless  upon  application  nude  it 
the  trial  for  good  cause  shown,  the  judge  befwe 
whom  s-ich  action  or  issne  is  tried,  or  the  ooort 
shall  otherwise  order."   In  this  case  no  applicsr 
tion  was  in  fact  made  at  the  trial,  and,  ooD' 
sequently,  the  judge  at  the  trial  made  no  order 
depriving  the  plaintiff  of  the  right  which  he  hid 
by  the  early  part  of  the  seotion  become  entitled 
to.   Ho  order  having  been  made  at  the  trial,  the 
question  therefore  arises  whether  each  ae  order 
can  under  any  other  cironmatanoes  be  made  1^  a 
judge  who  tried  the  case,  or  by  any  other  jinlga 
The  Act  is  clear  and  precise  to  the  effect  tnt 
unlesR  such  order  was  made  at  the  trial  the  plaintiff 
shall  be  entitled  to  his  costs ;  and  I  am  clearly  of 
opinion  that  under  this  order  no  judge  at  cfaamben 
has  jurisdiction  to  make  such  an  order,  and  that 
Huddleston,  B.  had,  therefore,  no  jurisdiction, 
either  as  the  judge  who  tried  t^e  case  or  as  a  jodge 
sitting  at  chambers. 

Cleasbi,  B. — I  am  of  the  same  opinion.  The 
first  question  is  whether  the  judge,  three  moatbi 
aftor  the  trial,  could  make  this  oraer,  and  so  vary 
the  law  that  costs  shall  follow  the  event  The 
words  are,  "  the  costs  shall  follow  the  event, 
unless  upon  application  made  at  the  trial  for  good 
c^nse  shown,  the  judge  before  whom  such  aotno 
or  issue  is  tried,  or  the  court  shall  otberwin 
order."  Now  that  order  gays  that  the  api^catiaa 
must  be  made  at  the  trial.  The  reMoa  of  this  is 
obvious,  that  tbe  judge  who  tried  the  case  is  weB 
acquainted  with  the  facts,  and  if  the  ^^licatua 
were  not  made  at  the  trial  it  would  be  exbemely 
inconvenient.  That  being  so  the  express  rule 
the  Act,  founded  on  obvious  reason,  must  not  be 
departed  from.  I  do  not  think  that  Order  LVH, 
r.  6,  applies.  The  counsel  for  the  defendant  coa-  | 
tended  that  that  rule  gives  power  to  a  judge  to 
enlai^e  the  time  for  making  the  ^plioatioo.  Bat 
I  cannot  agree  to  that.  That  rule  can  apply  j 
only  to  a  case  where  the  Act  has  demded  iw  | 
something  is  to  be  done  within  a  oertain  time,  aad 
the  judge  can  enlarge  the  time  by  giving  ten  days 
instead  of  eight,  oranyothertime;  bat  itwasaot 
intended  to  apply  here,  where  the  Act  apreislf 
declares  that  the  application  most  be  made  at  IM 
trial,  and  **  for  good  cause  shown ;"  that  is  far 
good  oanse  existing  then.  These  cinnimitMKNi 
arose  afterwards,  Uierefore  this  application  ondd 
not  have  been  made  then.  Then  the  leaniM 
counsel  relied  on  this,  which  is  tbe  only  groad 
he  could  properly  take,  viz.,  that  in  the  altcnap 
jtive  the  application  may  be  made  to  the  court,  tks 
words  of  the  order  being  "  the  judge  before  who* 
snch  aotioB  is  tried  n  UM  OOoxt  ahalZ  athmnm 
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fder."  Then  is  no  doabt  that  for  8«ne  good 
mon  the  power  of  the  court  over  ooats  in  eveiy 
ne  is  reserved,  and  the  ooansel  ai^^oed  from  that 
Ilk  therefore  it  fdlows  that  the  power  can  be 
Bordsed  by  a  jud^e  at  Chambers.  I  will  not  stop 
I  say  whether  the  oonrb  can  act  on  this  order,  bat 
M  cases  must  be  very  excepbional  ones.   I  think 

would  be  absurd  to  ^ve  the  construction  to 
lis  order  contended  for,  that  the  words  "  or  the 
rart "  mean  *'  or  any  other  judge  shall  otherwise 
rder."  That  cannot  be  the  meaning.  Ordw 
XlL,  r.  22,  has  no  application. 

Solidtors  for  plaintiffs,  Ahhott  and  Co. 

Solicitors  for  defendant,  Hewitt  and  Alexander. 


Bwunni.— b  die  oh* of  BmlMt  t.  Dimlaj)  (Ex.  DtrA,aKU 
ll^eiil.^liBe7haBlwtten,te'*iat"iwd  "mHob.*' 


COUBT  of  BAnSVFTCT. 

(Before  the  GmBr  Jusoi.) 
Monday,  Nov.  20, 1876. 

S»  pairte  Naiiotal  Fbotin cial  Bauk  ;  Ba 
BoTTurxB.  {a) 
ImutdbU  morigam—Mitduar^tion  in  schedule — 
Maetifieatitm—Svidmee,  AdmitnbilUy  o/—8ta- 
kkU  of  FrtMdt. 

L,  iy  dudf  barged  "  (he  mremitet  mmiioned  in 
tha$AedtUe  cU  the  foot  hereof"  at  aeeurily  for 
odnmcei  made  to  him  by  his  bankers ;  the 
sehedule  to  the  deed  referred  to  leaseholda  held 
mder  a  lease  dated  the  2bth  Sept.  1874,  and 
made  between  the  parties  named  therein.  The 
nferenee  to  the  lease  was  an  error,  the  intention 
imw  to  ekarge  property  held  under  a  lease  dated 
fla  81^  Dec.  1874,  and  made  between  the  same 

Sireona  as  toere  parties  to  the  lease  of  the  2Uh 
tpt.  1874.    Upon  the  bankruptcy  oj  A.,  hie 
trustee  disputed  the  validity  of  the  charge. 
UHd,  &at  parol  evidence  was  admiasihle  to  show 
uihat  prtqmiy  was  intended  to  be  induded  as 
the  subject  of  the  charge. 

i  and  prior  to  1875,  William  Henry  Boulter,  of 
Udgend,  in  the  ooun^  of  Glamorgan,  BuUdw, 
ieme  eofj^tged  in  large  building  transaotiona, 
nd  was  entiued  to  the  following  property : — 
(a)  One  houe  in  Ooity-road,  held  for  a  term  of 
ia^>nine  years,  under  lease  from  Henry  Lewis, 
Rted  the  2Sth  Sept.  1874,  and  mortgaged  to  the 
taeateg  Benefit  Building  Society,  by  deed  dated 
tie  3rd  Oct.  1874.  The  equity  of  redemption  was 
ingned  by  Boulter  to  B.  Lewis  on  the  27th  Jan. 
875. 

(6)  Two  houses  in  Aleadow-street,  held  for  a 
ana  of  ninety-nine  years,  under  lease  from  Henry 
«wia,  dated  the  Slst  Deo.  1874,  and  mca1)gtu;ed 
B  the  Maesteg  Benefit  Building  Sooietj,  by  &ad 
•ted  the  2nd7au.  1875. 

,(c}  Two  houses  in  Ooity-road,  held  for  a  term  of 
awty-nine  years,  under  lease  from  Henry  Lewis, 
toted  the  Slst  Dec.  1874,  and  mortgased  to  the 
laeateg  Benefit  Boildixut  Society  by  deed  dated 
be  14th  Jan.  1876. 

W  TUrteen  hooBea  in  Qoarella-road,  held  for  a 
■m  of  ninety-nine  yean^nnder  lease  fromlCeBBrs. 
ViUianu  and  othera,  dated  the  Isb  Maj  1875, 
nd  mortgaged  to  the  Uaeatw  Benefit  Bnildisg 
foeiety,  ^cleed  dated  the  ISS  May  1875. 

W  Bigurtidtj  A.  A.  Dem,  Ih^,  mnlrtii  sttor. 
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{e)  One  house  in  Coity-road,  held  for  a  term  of 
ninety-nine  years,  from  Henry  Lewis,  dated  the 
13th  May  1875,  and  mortgaged  to  the  Maesteg 
Benefit  Building  Society  by  deed  dated  the  18th 
May  1876. 

On  the  2nd  Nov.  the  debtor  executed  the  follow* 
ing  charge  in  favoor  of  ^  National  Frovinoial 
Bank  :— 

I,  the  ondflrsiffiiad  William  Henrr  Boulter,  of  Bridgrad, 
in  the  oounly  ot  Glamor^ran,  builder,  hereby  ohaige  and 
udgn  to  the  National  Provindal  Bank  ot  inland,  their 
BnooeBBOrs  and  aaaigm,  all  and  every  ihe  pcemiMS 
mentioned  in  the  aohedole  at  the  foot  hereof,  and  all  my 
ri8:ht,  title,  and  interest  therein  as  a  seonritr  for  aiu. 
monflra  with  interest,  oonuniBcion,  and  other  luiial  bank- 
ing (uiaives,  which  maj  be  now  due  or  ma^  herei^r 
beoome  one  from  time  to  time  by  me  to  the  aaid  ha^  in 
any  manner  whatsoeTCir  rabjeot  to  a  oertain  indentnre  of 
mortgage  dated  the  2nd  Oat.  1874  from  me  to  the 
Maoitog  Fennanent  Benefit  Building  SodetT.  And  I 
hereby  mjielf,  ua  hsdre,  exeontora,  and  admixdg- 
tmtras,  flovanani  and  agree  with  the  said  bank  their 
saooesKos  and  aasigns  to  execute  to  them  when  called 
opon  a  legal  and  vaHd  morteage  of  the  said  premises  to 
be  pr^>ared  at  my  expense  tor  the  better  Boonritr  of  the 
said  moneya  to  the  eaid  bank.  And  it  is  agreed  that  this 
seonri^  shall  be  held  by  the  said  bank  witnoot  prejudice 
to  aaj  other  seouritty  or  seonritieB  which  they  may  now 
ex  hereafter  hdd  am  my  aooonnt.  The  schedole  above 
mentioned:  Three  leaeehold  dweUing-hongea  in  the  pariah 
of  Coity,  and  oonnt^  of  Glamorgan,  held  b7  the  said 
William  Heniy  Bonltw  by  a  oertain  indenture  of  Imae, 
dated  the  aStti  Sept.  1874,  and  axpreised  to  be  made 
between  Henzy  Iiewls  of  the  one  part,  and  the  witbhi 
nuned  WiUiam  Henzy  BooMer  <rf  Uie  other  part. 

On  the  4th  Nov.  the  Bank  gave  the  Maesteg 
Benefit  Boildinfj^  Society  notice  of  their  charge. 

On  the  oocasion  of  and  befOTe  exeoating  the 
charge  the  bank  manager  was  shown  and  went  over 
the  wree  houses  intended  to  be  mortgaee^  and  it 
was  alleged  that  these  three  houses  were  ^ose  num- 
bered (c)  and  {e)t  and  tiiat  the  debtor,  by  mistake, 
said  that  they  were  held  under  one  lease  of  the  25th 
Sept.  1874,  and  one  mortgage  of  the  2nd  Oct.  1872. 
whereas  he  ought  to  have  said  one  house  held 
under  lease  dated  13th  May  1875,  and  mortgaged 
by  deed  dated  18th  May  1875 ;  and  two  hoases 
held  under  lease  dated  the  Slst  Deo.  1874,  and 
mort^ged  by  deed  dated  the  14th  Jan.  1875. 

luTDeoember,  1875,  W.  H.  Boulter  filed  a  liqai- 
datiott  petition.  His  creditors  reserved  upon  a 
liquidation  by  arrangement,  and  a  trustm  was 
appointed. 

The  trustee  paid  off  the  Benefit  Building  Society 
and  sold  the  properties,  and  the  National  Pro- 
vinoial  Back  oudmed  the  bakmoe  of  the  purchase- 
money  in  his  hands  arising  from  the  sale  of  the 
houses  marked  (e)  and  {e),  in  sad^iotion  of  the 
moneys  due  to  them  nnder  th^  equitable  cdiaige. 

On  the  9th  August  1876,  the  County  Court 
Judge,  upon  the  application  of  the  trustee,  made 
an  order  declaring  that  the  instrument  dated  the 
2nd  Nov.  1675,  and  executed  by  the  debtor,  pur> 

fiorting  to  be  an  equitable  charge  upon  three 
saseh^d  messuages  in  the  parish  of  Coity  in  the 
county  of  Glamorgan  in  favoui-  of  the  Bank  created 
no  charge  upon  the  two  messuages  and  premises 
comprised  m  and  demised  by  the  indenture  of 
lease  dated  the  Slst  Deo.  1874.'  TTpon  t^e  bearing 
of  this  appUoation  the  above  evidence  as  to  the 
identity  of  the  property  intended  to  be  included 
in  the  charge  was  tendraed  on  behalf  al  the  BaiUi, 
but  was  not  admitted. 
The  Bank  appealed. 

/.  Q.  Wood  appeared  for  the  appeUantsc^The 
qneation  was  whether  the  diarg^«s  t^  Jf?@W) 
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aside  altogether,  or  the  effect  intended  by  the 
parties  and  proved  by  the  evidenoe  to  be  given  to 
it,  and  the  error  corrected  when  the  final  deed 
e^onld  come  to  be  executed.  The  memorandam 
of  charge  was  for  a  contract  bj  the  debtor  to  exe- 
cute a  mortgage,  and  was  not  the  mort^;age  deed 
itself.  It  was  not  a  case  of  parol  variation  of  the 
terms  of  a  written  oontract,  bat  the  rectification 
id  ft  mia^Mriptfton,  aooordinR  to  the  rule  falsa 
demonttratio  non  noeet,  toe  whirli  pnrpoBe  parol 
evidence  waa  admissible  to  remove  the  ambignity. 

JTelftirtm  V.  Spuw,  L.  Bap.  5  Eq.  fiS7 1 18  L.  T.  Bep. 

N.  &  116i 
09<Me  T.  ro1famb9,  S  Her.  68. 

It  wonld  be  a  great  hardship  upon  his  clients  if 
UuB  evidence,  iHiidi  showed  the  real  intention  of 
tha  parties,  were  to  be  diaregwded.  All  the 
authorities  as  to  the  admission  of  eridenee  in  siudi 
cases  were  sammed  up,  and  the  mle  givot  in 
Taylor  on  Evidence,  ss.  1105-1109.  He  sabmitted 
that  the  erroneons  statement  in  the  sohedale  should 
be  rejected,  and  the  rejected  evidenoe  let  in  to 
explain  the  real  subject  matter  of  the  agreement. 

LiUUt  Q.C.  and  Bomer,  for  the  respondents, 
oontended  that  the  deed  was  an  actual  oharae, 
and  not  merely  a  covenant  to  give  one.  The 
desoripticm  in  the  schedule  was  clear  and  decisive 
as  being  of  property  comprised  in  a  certain  lease. 
The  agreement,  therefore,  must  be  read  as  if  in 
the  sonednle  the  paroela  in  that  lease  had  been 
copied  ont.  In  order  to  give  to  the  bank  a  charge 
upon  these  two  houses,  there  must  be  a  contract 
in  writing  within  the  Statute  of  Frauds;  bat 
there  was  no  contract  in  writing  charging  the  two 
houses  reSarred  to,  or  any  other  houses  tluise 
oontaiiied  in  the  lease  at  the  2&feh  Sept  1874.  It 
was  in  truth  an  attonpt  tomanofiwitaxe  a  oontraot 
in  desiute  of  the  Statate  of  Fmada  by  effeotii^  a 
safastitation  of  mroels;  but  no  santitation  ol 
paroelB  in  a  deed  liad  ever  been  admitted  by  pwol 
evideDoeu  Th^  nfeired  to 

Tarkv  OB  Brldanoo,  ■.  1101. 
The  Chief  Judsi. — In  my  opinion  the  whole  of 
the  argument  on  behalf  of  the  trustees  has  pro- 
ceeded upon  an  entirely  erroneous  principle.  The 
Statute  of  VrtmSa  in  my  judgment  has  no  more 
to  do  with  this  oaw  Haa  Magna  Oharta  has.  Hie 
otmtraot  is  plainlv  proved  between  tiiese  pec^le. 
It  is  a  oontraot  for  advancing  money,  ana  it  is 
plainly  proved  that  the  oontract  was  that  there 
■faunld  be  a  seoarity  upon  certain  property.  That 
property  was  pointed  ont  and  examined,  and  the 
partios  then  reswted  to  the  banking  house  to  pre- 
pare a  written  memorandum  in  order  tl^i^  the 
Statute  of  Frauds  should  be  complied  with. 
Taking  the  bankrupt's  own  description  of  the 
three  nouses,  and  taking  it  firom  no  other  source 
he  promised  a  mortgage,  apon  the  faith  of  which 
the  advance  was  made  to  him.  It  ia  now  said 
that  tbat  paper  is  erroneous  in  its  description.  In 
this  Court  of  Bankruptcy,  which  is  as  much  a 
court  of  equity  as  any  other  court  of  equity, 
can  it  be  doubted  tbat  if  this  man  was  not  really 
insolvent  he  might  have  had  this  oontract  recti- 
fied P  Upon  the  evidence  before  me  it  is  impos- 
sible to  doubt  that  he  oonld ;  for  lender,  borrower, 
■ad  igMit  all  agree  tbat  these  are  the  facts  which 
I  have  diuB  shortly  described.  Any  reference  to 
latent  or  patent  amoiguitieB  is  wholly  nnneoessary. 
The  mortgaged  property  subject  to  a  prior  mort- 
Moto  the  bmldiivc  sodefyii  ■old.aiid  dl  Hw 
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proceeds  are  realised.  By  an  affidavit,  which  is 
uncontradicted,  it  appears  that  tbe  proosedim 
enouj^  to  satisfy  the  first  mortgage  to  tbe  build- 
ing society  and  to  leave  a  surplus  suffioieiit  to 
satisfy  the  debt  due  to  the  ba^ik,  which  alioii 
undisputed.  Under  these  circamstaacea  and  is 
this  view  of  the  law,  I  have  no  doubt  that  the 
appellants  here  would  have  been  entitled  in  a 
court  fA  eqnityto  have  tbe  omtract  rectified,  iias* 
much  asinitsw  itdoesoompWwithtiieStstiiteaf 
Frauds,  for  it  does  deeoribe  the  oonfemot  hetvsiB 
the  parties.  The  intention  between  the  pvtiM  ii 
duly  executed,  and  the  only  fiulnra  is  that  tke 
banlcrupt,  the  borrower,  has  famislied  tiiis  mo- 
neous  description.  There  is  no  error  in  the 
description  of  the  three  honsee.  He  pmnts  oat 
the  houses,  and  the^  can  see  them  with  thdr  eym 
and  toaoh  them  with  their  fingers.  There  it  no 
doubt,  whatever,  that  he  has  a  right  to  have  tbe 
contract  rectified.  The  appellants  are  perfectly 
entitled  to  the  351Z.,  which  it  is  not  disputed  ini 
due  under  this  oontraot,  which  the  prooeedicf 
the  estate,  aftw  satisfying  ^  buiidi]!^  sodety*! 
charge  are  snffiraent  to  pay. 

Order  aecordi»gltf. 

SoUoitoTB  for  tbe  appellBatB,  /.  O.  Bepbmm  sod 

Oo. 

BoUcilors  for  the  rsspcmdeiiti  2Vmt  ud  Oo. 


Monday,  Nov.  20,  1876. 

£b  ports  LaTHAK  ;  S$  litTHAM.  (a) 

BUI  of  eBKhoHM—AeHoit  at  low— iTsifoKi  n» 
mofM— £fsoiinfy  far  eo§t$—B3i»  of  ^iduaup 
Jet  im»  Bed,  i—Tha  Banknasiey  AA  160, 
•ssel  7. 

Whme  a  debtor'*  summon*  ie  itsueS  in  reaped 
a  bUl  of  easehange,  and  fuHker  proeeedimM  en 
etemed  to  ahide  me  retuli  of  m  aetiom  maer  At 
BiUa  of  Sstekange  Ad  1855,  Oe  ooMfl,  m  o*a- 
eideringvikeiher  ornot seourtiy«kaZIbe9tpm,viB 
Jtoee  regard  to  any  order  as  to  eeeurilif  wUA 
may  Jmvo  issnmads  in  the  actum  under  eeeL  2  V 
Aet  hy  a  eomoum  tana  judge.  i 

This  was  an  ^)peal  tram  Ae  ^oiaion  oi  the  Jvdgs 

of  the  Oounty  Ooort  of  Kent,  faoUaa  at  Osnlir- 

bury. 

Bamnet  Latham  and  William  Forster  traded  si 
merchants  and  shipping  agente  at  Dovor  is 
co-partnership  nnder  the         of  **  I«tham  sad 

in  May  1876,  William  Forster  gave  a  bill  \ 
exchange  in  the  name  of  the  partnership  for  lOOOL  j 
to  one  Francis  Lovett  Cotton,  who  saoseinMB^  | 
indorsed  it  to  Nebemiah  Learoyd.   The  mil  «si 
dishonoured.    On  the   24th  Aug.  Nebemish 
Learoyd  commenced  an  action  in  tne  Exdwqov 
Division  of  the  High  Court  of  Justice  sgsnit 
the  firm  of  Latham  and  Co.  to  recover  theamout 
of  the  bill. 

Oontemporaneoody  with  the  bringing  of  (hs 
action  Nehemiah  Learoyd  issued  out  a  dcMoi^ 
summons  against  the  Ann,  requiring  paymeot  ^ 
tbe  amount  of  the  bills. 

On  the  29th  Aug.  an  order  was  made  ^ 
Haddleston,  B.,  upon  the  appHoation  of  Seam 
I*tham,  giving  him  leave  to  appear  and  dsted  As 
aotion.nnoonditiotially  and  without  seoorily,  apM 
tiie  ground  that  the  bill  was  givoi  witfaiiit  W 
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koowled^  and  anthorit]^,  and  that  no  oonaidera- 
tion  for  it  waa  ever  reoeiTed  br  the  firm.  On  ihe 
Slat  Aug.  a  BTunmons  on  behalf  of  the  plaintiff  to 
Twdnd  the  last  mentioned  order  waa  diamissed 
irith  ooats. 

On  the  6th  Sept.  Latham  and  Forater  applied  to 
the  oonnW  ooort  to  dismiaB  the  debtor'a  aammons. 
The  appGoation  waa  beard  by  the  B«gistrar, 
sitting  under  his  deleoated  powera,  who  nude  an 
order  that  Latham  and  Co.  shonld,  within  foorteen 
daja,  pay  into  ooort  iha  stun  of  llOOL  m  Boonritr 
for  the  payment  of  snoh  ram  aa  might  be  reoorered 
■gaiiiBt  them  by  Nefaemiab  Learoyd  in  the  action 
It  law,  and  that  npon  Booh  deposit  beii^  made  all 
prooeodiiigB  wider  the  debtcv'a  BuramonB  ahonld  be 
stayed  JuSH  Hbo  result  <rf  the  aota«i  waa  known. 

Hewrs.  Iiatham  and  Ga  appealed  against  so 
mncb  of  this  OTder  as  directed  them  to  gire 
■ecorifcy. 

N.  Learoyd  in  hia  affidavit  swore  that  he  gave 
Ml  and  valuable  consideration  fbr  bill  and 
without  any  knowledge  of  the  dronmatanoes 
deposed  to  by  Samuel  Latham. 

Whedmr  appeared  in  support  of  the  appeal — The 
rule  is  that  where  a  debtors  aammons  is  ordered 
to  stand  over  for  an  action  to  be  broaght,  and  the 
court  is  of  opinion  that  the  probability  of  socoees 
is  as  much  in  favour  of  the  debtor  as  of  the 
creditor,  no  securi^  for  costs  would  be  required : 
(£r  parte  Tamer,  L.  Bep.  10  Ch.  App.  175.J  The 
registrar  in  effect  rerersod  tiie  order  of  the  com- 
mon law  Judge. 

De  OesD,  0,0.  and  J.  Beaumont  appeared  for  Ur. 
Learc^d. — The  argument  of  the  other  side  is 
founded  upon  a  total  misapprehension  of  sect.  7  of 
the  Bankruptcy  Act  1869,  whioh  provides  that 
tiie  ooart  may  dismiss  the  summons  if  satisQed 
with  the  all^mttone  made  by  the  debtor,  or  it 
may,  npon  such  seoority,  if  any,  iMing  givnn  as 
the  ooort  may  reqniie  tor  payment  to  tne  creditor 
of  tlie  debt  alleged  to  be  doe,  and  the  coet  of 
eetabliBhing  snob  debt,  stay  all  proceedings  on  the 
summons,  Ac.  ^is  section  provided  on^  an 
alternative  direction,  and  unless  evidence  was 
adduced  proving  want  of  consideration,  security 
must  be  given.   They  also  referred  to 


The  Ohut  JnwB.— The  simple  onestian  before 
me  u  whether  the  regiBtrarwas  rlgot  in  the  order 
whioh  he  has  made.  jBefarenoe  has  been  made  to 
flie  Bills  ci  Bnsfaange  Aot  1855,  sect  2,  which 
prorideB  that  a  judge  of  the  Common  Law  Court 
ateU  give  leave  to  a  defendant  to  a|q>ear  and 
d^end  the  action  upon  the  defendant  "paying 
into  oourt  the  sum  indoned  on  the  writ,  or  npon 
affidavits  satisfaotoir  to  the  jo^e  whioh  disclose 
m  legal  or  etjuitabfe  defence,  or  such  facts  as 
woora  make  it  incumbent  on  the  holder  of  the 
Un  to  prove  consideration,  or  snch  other  facts  as 
the  jnoge  may  deem  suf&oient  to  support  the 
■nplicatton,  uid  on  such  terms  as  to  security  or 
otherwise  as  to  the  judge  may  seem  fit,"  The 
ISArned  judge  in  the  Common  Law  Oourt  has 
■apon  that  section  given  leave  to  the  defendant  to 
appear  and  defend  tiie  aolnon.  The  defendants 
imre  pleaded  want  of  consideration.  That  Aot 
nmiirse  that  tlw  jodge  shall  in  luB  disoretion  main 
■awcrdorwito  aeeui^or  ofebarwiBe  Mhem^ 
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deem  fit.  The  learned  judge  has  in  his  discretion 
thought  fit  to  order  that  no  security  for  costs  shall 
be  given  in  this  case.  The  proceeding  by  debtor's 
summons  in  bankruptoy  is  somewhat  different, 
but  the  question  raised  upoii  this  summons  oan 
be  determined  on  the  tnal  of  the  action  at  law. 
If  the  debtor  should  n^leot  to  comply  with  the 
summons  ho  commits  an  act  of  bankruptcy  which 
will  remain  available  to  the  oreditOT.  If  the 
creditor  auooeed  in  his  action  he  will  obtain  all 
that  he  ia  entitled  to,  for  there  is  no  snmaetkm 
here  that  the  debtcws  are  insi^vait  or  that  the 
rights  <A  the  creditor  will  be  prejndioed.  Under 
all  the  dronmstanoes  of  the  osae,  uid  having  re* 
gard  to  the  decision  of  theleumed  judge  of  the  Com- 
mon Law  Court,  and  the  oases  oited,  I  think  it  is 
fairer  that  the  trUl  of  this  question  should  proceed 
at  law  than  that  there  shonld  be  any  further 
proceeding  had  in  this  oourt.  I  do  not  think  that 
I  ought  to  disregard  the  discretion  whioh  waa 
exercised  by  the  judge  in  the  Common  Law  Court, 
although  I  am  not  bound  to  fcdlow  it.  The  sum- 
mons, therefore,  will  be  stayed  wiUunit  security 
^^ng  fftven,  and  the  oosts  ot  tdue  ^ipeal  will  be 
reserved. 

Solicitors  for  the  appellant^  XtnmnM  flsip^ 
ud  Oo. 

Si^ifdton  for  respondentt  Learoyd  and  (h. 


(Before  the  Chcbf  Jodob.) 
M<mday,  Nov.  27,  1876. 
Ea  parte  Thbbuall;  Be  yfmsxMsas.  (a) 

^ader  —  Stoppage  in  traneiiu — J5tII  of  *al^ 
Further  advance  of  good$-~Aet  of  bankruptejf. 

A.  hamn^  failed  io  meet  a  ehegue  vthieh  he  had 
given  m  vaymmit  of  goode  purchased  hy  him,  Ike 
vendor  nofped  the  goode  in  fronnta,  and  de- 
clined to  malce  any  further  advancea  viiikout 
$eevrity.  A.  then  paid  the  amount  of  the  cheque 
and  gave  the  creditor  a  biU  of  eaU  to  eeoure  the 
debt  then  due  and  farther  advaneet  t»  goode  or  m» 
money.  The  goode  tohich  had  been  itopped  loere 
then  aeUvered.  Nine  dayt  afterwaerde  ma  orediior 
seued  under  hie  hiU  of  tale,  and  a  few  daye 
afler  A.jUed  a  UquidaUon  petition. 

Sdd,  thai  ae  the  goode  had  bem  tuppUed  with  the 
bond  fide  intention  of  enabling  A.  to  carry  on  hie 
buatTieee,  (he  biU  of  tale  vku  good  at  againet  the 
truetee. 

This  was  an  appeal  from  a  decision  of  the  jodge 
of  the  County  Oourt  ot  Lanoaahlre,  hcdden  at 
Blaokbnm. 

On  the  18th  March  1875,  Qeor^  Margerison, 
the  traveller  of  Messrs.  Threlfotl,  wme  and  spirit 
merchants  at  Preston,  called  in  the  ordinary 
ooorse  of  business  on  Bobert  Williamson,  who 
then  kept  the  Golden  XAoa  Hotel  in  Blackburn, 
and  obtained  an  order  fw  goods  amonnting  in  the 
whole  to  921.  lU.  At  the  same  time  B.  'Vmliam- 
son  paid  to  Margenson  on  acoonnt  of  the  debt 
then  doe  to  Messn.  Threlftll  1501.,  made  np  of  502. 
in  cash  and  a  dieqne  for  1002. 

On  the  SOth  Ifwoh,  Q,  Mai^censQin  retomed  to  ' 
Preston  and  ddivered  to  Hesars.  Tbral&U  the 
oash  and  oheqoe  paid  1^  Williamsmi,  and  directed 
the  goods  orderM  <»i  the  18th  March  to  be  for- 
waraed.  Fut  U  theae  goods,  amoantdng  in  value 
to  8M.  18*.  M.,  w«e  in  Dond,  and  the  iMuainder, 
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to  the  valne  of  52Z.  178.  Sd.,  were  on  the  25th  sent 
by  rail  addressed  to  B.  WiUiamaon,  at  Black - 
bnm. 

On  the  27th,  Margerison,  having  heard  that  the 
lOOi.  obeqne  had  been  retarnod  disfaononred,  tele- 
grnphed  to  WilUomBon  to  inform  him  of  the  fact. 
At  the  same  time  he  tek^prai^ed  to  the  railway 
company  at  Black  bam  to  stop  the  delivery  of  the 
goods.  He  also  went  to  Blackbnrn  and  took  with 
Eim  a  bill  of  sale  ready  prepared,  and  explained  to 
Williamson  that  his  principals  declined  to  snpply 
him  with  any  more  goods,  or  to  allow  the  goods  at 
Uie  Blackbam  Bailway  Station  to  be  delivered 
unless  secnrity  was  given  to  secure  payment  of 
bis  acGoant.  Williamson  thereupon  paid  the  1001. 
and  agreed  to  execute  the  bill  of  sale. 

The  bill  of  sale  Was  dated  the  27th  March  1875, 
and  made  between  Bobert  Williamson  of  the  one 
part,  aod  Messrs.  Threlfall  of  the  ot^er  part,  and 
after  reciting  that  Williamson  was  indebted  to 
Messrs.  Threlfall,  and  that  the  latter  had  agreed 
to  continne  to  do  bnsiness  with  him,  Williamson, 
in  consideration  thereof,  and  to  secure  the  re- 
payment of  the  money  then  owing,  and  of  any 
sum  or  sums  of  money  and  interest  in  which  he 
might  beoone  indebted  to  Messrs.  Thielfidl  f<  r 
numey  advanced  or  paid,  goods  sold  and  delivered, 
or  upon  any  aocoont  wlutsover>  Williamson  as- 
signed to  Messrs.  Tbrelbll  all  his  stock  in  trade, 
fixtures,  farnitnre,  chattels,  and  effects  in  or  upon 
the  Golden  Lion  public  house,  subject  to  redemp- 
tion. The  deed  contained  a  power  of  sale,  which 
was  exercisable  in  case  of  default  made  in  pay- 
ment on  demand  of  all  moneys  owing  &om  Wd- 
liamson  to  Messrs.  Threlfkll. 

The  stoppage  tn  transitu  upon  the  goods  was 
withdrawn  on  the  29tb  March  1875,  and  on  the 
fc^owing  day  the  goods  were  dehvered  to  Wil- 
liamson. The  same  day  the  goods  in  bond  were 
transferred  into  his  name. 

On  the  6th  April  1875,  Messrs.  Threlfall  seized 
under  their  bill  of  sale,  and  on  the  13th  William- 
son filed  a  liquidation  petition. 

The  trustees  of  Wuliamson's  estate  disputed 
the  validity  of  the  Inll  of  sale,  and  by  oonaent  tiiie 
property  was  sold  and  paid  into  a  bank  fo  abide 
the  result. 

On  the  24th  Aug.  1876,  the  County  Court 
Judge,  upon  the  raj^ioation  of  the  trustees,  de- 
clared the  bill  of  sale  void  as  an  act  of  bankruptcy, 
upon  the  ground  that  at  the  time  Williamson  exe- 
cuted it  he  was  insohrent,  and  known  to  Messrs. 
Threlbll  to  be  so,  by  reason  of  the  stoppage  t» 
iranntu.  * 

Against  this  order  Messrs.  Threlfall  appealed. 

De  Oex,  Q.C.  and  Fmlay  Knight,  app«ired  for 
the  sppellauts. — The  execution  of  the  bill  of  sale 
was  not  an  act  of  bankruptcy.  The  book  debts 
and  ttood  will  of  the  business  were  not  included  in 
the  deed,  so  that  it  could  not  be  said  to  have  been 
an  assignment  of  the  whole  of  his  property.  But 
even  if  it  were  it  was  settled  that  if  a  debtor 
assigned  his  whole  property  as  a  security  for  a 
post  debt  only,  it  is  an  act  of  bankruptcy,  what- 
ever the  motives  of  the  parties  may  nave  been ; 
bit  if  iJiere  were  also  a  fhrther  advance  it  was  not 
a  question  whether  the  farther  advance  was  great 
or  nmall,but  whether  there  was  a  hondjtde  intention 
of  oairying  on  the  bnsiness :  (per  Mellish,  L.  J., 
E«  parte  mJU,  h.  Bep.  2  Gh.  D.  798.)  There  was 
no  doubt  of  the  hona  fidet,  and  it  mattered  not 
whether  the  (orttier  advance  was  in  money  or 


money's  worth  so  long  as  it  was  intended  to  ssaiBt 
the  debtor  in  canying  on  his  business.  They  slso 
referred  to 

Em  parU  Fwidfl*,  n  W«u<aml«y,  L.  Bsp.  2  CSl  0. 

290,560;  SSL.  T. Bsn. N. S. 615  ; 
BenjMoin  on  Saks,  p.  TOO. 

/.  EdtearcU,  Q.C.  and  Builey,  for  (he  tmstssi, 
contended  that  there  was  no  "bona  fide*  in  the 
transaction,  but  a  simple  device  to  inve  colour  to 
a  security  for  a  pre-existing  debt.  The  ^pellaDts 
stopped  the  goods  in  traiisUv,  and  had  fpx)d 
reason  to  doubt  the  debtor's  solvency.  No  sub- 
stantial advance  was  really  made,  and  tb«iy  seised 
within  a  few  days  after  they  obtained  their 
security.  The  bill  of  sale  substantially  included 
all  the  property  of  the  debtor.   They  oUed 

Ex  parte  Kiaig,  «  Kiaig.  31  L.  T.  Bsp.  N.  8.4aS; 

L.  Bep.  8  Oh.  D. 256: 
LomaxT.  JBiwton,  84L.  T.  Bep.  N.  8. 187 ;  L.  Bep.  6 

O.P.107: 

AOm.  T.  BMi««H,28I..T.Bep.ir.  8.487;L.]1«.5 
Ch.  App.  577. 
The  Chief  Judge. — I  have  endeavoured  to  leuu 
what  the  whole  amount  of  the  debtor's  property 
was  at  the  time  he  execated  the  bill  of  sale,  snd  1 
have  not  succeeded.  If  this  be  an  assignmeBt 
of  the  whole  of  his  property  it  is  no  act  of  bs&k- 
ruptoy.  That  is  what  I  have  to  examine  into  npoi 
the  evidenoe  before  me.  A  man  canyiag  on 
what  is  said  to  be  a  thriving  bnunesa,  a  splndid 
business  according  to  one  witness,  otders  goods 
from  his  wine  merchants  and  pays  for  them  partly 
by  cash  and  partly  b^  a  cheque,  and  the  aieqne 
is  not  paid  when  it  is  presented.  Aftenrarda  be 
orders  further  goods  to  the  extent  of  92L  lU, 
consisting  partly  of  goods  in  bond  and  parity  of 

rs  which  were  sent  to  the  railway  company  fir 
purpose  of  being  delivered  to  the  dwtor. 
When  this  merchants  learn  that  the  cheque  faaa  been 
dishonoured  they  stop  the  deliver;  of  the  goods. 
The  tradesman  wants,  for  the  purpose  of  carrying 
on  his  business  and  for  other  purposes,  that  the 
order  whioh  had  been  given  by  him  dioold  be 
executed,  aud  he  accordingly  then,  although  snne- 
what  late,  pays  the  1001.  cheque.  The  merchsnts 
had  of  oourse  acted  upon  the  notion  that  they 
would  not  trust  him  uiy  longer  sinoe  he  ooold  not 
pay  the  cheque,  but  whoi  he  did  pay  tbey  tnut 
him  further  to  the  extent  of  that  921.  11a,  bntthey 
say  we  will  not  trust  yon  unless  you  execute  the  IsD 
of  sale,  and  he  executes  it.  Therenpcm  ^nb  gaadf 
remain  at  his  disposal,  some  being  sent  to  him 
direct  and  some  remain  in  bond.  It  has  been  said 
that  that  is  not  an  edvfaic6.  But  it  is  an  advanoa 
of  the  very  things  with  which  the  tradeaauai 
could  carry  on  the  basiness,  viz,,  wines  and  spirili 
which  he  dealt  in.  Whether  it  was  said  so  or  not 
it  is  clearly  an  advance  for  the  purpose  of  enaMrng 
hipi  to  carry  en  his  business.  The  last  case  wbin 
was  mentioned,  Eas  parte  King,  referred  to  what 
has  often  been  referred  to  before,  the  proportioa 
between  the  old  debt  and  the  present  advance^  be- 
cause Mellish,  L.J.,  there  said  that  if  the  advam 
was  a  substantial  one  it  takes  amy  fh>m  it  tiia  ir 
proaoh  of  thrae  being  a  fmuLnleBt  oonapinq 
between  the  debtee  and  tveditor.  If  in  thii  cm* 
the  publican  instead  of  h^ng  short  of  mtmcj  W 
500£  in  his  pocket,  and  had  said  to  ilw  iriw 
merchant  "  you  may  trust  me,  I  have  SOOL 
in  my  pocket  and  I  will  give  yon  that  SOOL  ■>  * 
pledge,  send  me  500Z.  worth  of  gooda,"  wodi 
that  have  been  an  act  of  bankruptcy  F  Is 
pledging  of  the  things  ot^^^^^g      Ul  o 
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Bale  anytluDg  more  ?  He  gets  a  present  and  fuU 
adrance,  an  advaDoe  made  only  for  the  parpoee  of 
enablinf;  him  to  carry  on  his  basiiieRS  and  doing 
away  with  the  necessii^  of  ^oing  elsewhere  to  buy 
those  commodities,  ^en  it  is  said  that  is  no 
idTtnce  because  it  is  not  in  money,  and  next  it  is 
Hid  that  it  is  not  for  the  purpose  of  enabling  him 
to  carry  on  his  basinesa.  It  is  as  clear  an  advance 
to  'otny  on  hia  basineas  bb  can  be  stated.  There 
ia  in  none  of  the  decided  oases  any  principle  re- 
cognised or  any  diotam  which  I  can  fac^  upon 
to  ny  that  snch  a  transaoticm  as  this,  whicdi  is  not 
an  edraordinary  transaction,  but  one  happeniag 
RTery  day  of  the  year  and  in  everj  oonnty  tnroogh- 
ont  the  empire,  is  an  act  of  bankmptoy.  The 
order  of  the  court  below  most  be  discharged 
with  the  costs  of  this  appeal  and  in  court 
below. 

Scdidtors  for  appellants,  Gregory,  Bowd^e,  and 
Co. 

SolicotWB  for  respondent,  Bhano  and  TreauSien, 
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COURT   OF  APPEAL. 

SITTINGS  AT  LINCOLN'S  INN. 

Tuesday.  July  18,  1876.  < 
(Before  Jamxs  and  Mellish,  L. JJ.,  and  Baggallat, 
J.A.) 

ROGEBS  V.  lNOHAlI.(a} 

^ittalee— Payment  of  leaaey  under  mistiike  of  laio 

— Aseeni  of  oOier  daimant — Repayment. 
Tkere  being  a  dispute  on  ike  ccmttruction  of  a  wiU 
Of  to  how  a  fund  should  he  divided  between  two 
Ugateet,  both  jpariiet  tooJc  counseVs  advice,  and 
ike  exeoutor  divided  the  fund  m  accordance  wUh 
such  advice,  the  dissaiisfied  legatee  assenting  in 
order  to  avoid  litigaiion.    Two  years  aftaraards- 
the  dissatisfied  legaiee  fled  a  biO.  against  the 
BMcutor  aind  the  other  legaiee  to  ham  the  wUl 
construed  by  the  court,  and  ike  money  received  by 
the  other  legatee  repaid : . 
SOd  if^/rming  the  deeieum  of  Sail,  V.O.),  that  as 
the  fund  had  been  divided  oy  coMent  with  aper- 
feet  knowledge  of  the  facta  on  ho&i  ndec,  ana  as, 
tte  mietaJee,  if  any,  woe  a  mistake  of  low,  the- 
wnii  ewAd  not  he  mainlined. 
This  was  an  appeal  from  a  dedsion  of  Hall,  V.O. 
The  fiKts  of  the  case  were  as  follows : 

Uary.  Bogers,  who  was  entitled  under  her  late 
father's  will  to  one-fourth  part  of  his  residoary 
estate  for  life,  with  remainder  to  her  children, 
died  in  1866,  leaTingtwo  children  her  surriving, 
Uartha  Bogera  and  Bobert  Rogers.  She  had  had 
another  chud,  Hester,  who  married  one  Thomas 
Wheatley,  and  died  in  her  mother's  lifetime. 

The  snrriTing  executor  of  the  will  for  some  time 
dirided  the  income  of  the  one-fourth  between 
Martha  Bogers  and  Robert  Eogere  equally,  think- 
ing that  they  were  entitled  to  the  whole  of  it  as 
anTTiTors  of  their  sister  Hester,  and  after  the 
death  of  Bdserfe  Bc^i[era  he  paid  the  whde  of  the 
inoome  to  Martha  Rogers. 

Sabaeqnently  the  execator  took  ooonsel's  opinion 
on  the  will,  and  was  advised  that  the  shu^  of 

i         («)  Bwstol  hr  H.  Put,  Xiq,  BauMMtXaw, 
TsL  ZZXY^  N.  8,896. 
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Hester  Wheatley  had  become  vested  in  her,  and 
had  passed  to  her  husband  as  her  legal  represeaita- 
tive,  and  the  income  of  that  share  had  oonseqnent^ 
beem  wrongly  paid  to  Martha  Rogers. 

Hartha  Bogers,  being  dissatisfied  with  that  view 
of  the  case,  took  the  opinion  of  oonnael,-  who  con- 

-  firmed  that  view. 

Thereupon  the  executor  divided  the  fund  ia 
acoordance  with  the  opinion  of  counsel,  deducting 
from  the  share  of  Martha  Rogers  the  inoome  paid 
to  hqi^in  mistftke,  and  ad(£ng  the  amonnt  so 
deducted  to  the  share  of  Hester  Wheatley,  which 
was  paid-tq  hep  husband,  Thomas  Wheatley.  ■ 

The  i^re  of  Martha  Rogers  was  sent  to  her. 
solicitors  by  cheque  on  the  2^  July  1873,  and  the 

-receipt  wa» acknowledged  by  her  solidtorB. 

On  the  14th  Jane  1875,  Martha  Bogeis  filed  her 
bill  a^nst  the  executor  and  Thomas  Wheatley, 
sabnsittinK  that  on  the  tnw  construction  of  toe 
will  the  share  of  Hester  Wheatley  had  ^sBsed  to 
tiie  pUntitr  by  snrvrrarship,  and  praying  that 
TIu»naB  Wheatieiy  might  be  ordered  to  repay  tiw 

,  sMne  with  interwt. 

Hall.  Y.G.,  held  that  the  bill  codid  nofc  be  main- 
tained. In  the  ooorse  of  hia  judgment  the  Vioe- 
Ohancellor  said :  It  seems  to  me  tnat  the  ftmd  was 
divided  as  a  matter  of  arrangement  between  the 

Krties,  and  that  having  taken  place  two  years 
fore  the  hill  was  filed,  I  ought  not  to  give  the 
assistance  of  this  court  Iw  the  purpose  of  recalling 
the  fund  from  the  d^endant,  woo  received  it  upon ' 
the  fai^h  and  footing  of  what  took  place  on  that 
occasion.  This  has  been  acqaiesced  in,  and  the 
executor  has  been  permitted  to  distribute  the 
fund  accordingly,  which  fund,  for  aught  I  know, 
Wheatley  may  nave  spent  and  may  not  be  in  a 
position  to  restore.  Under  these  circumstances  it 
appears  to  me  that  the  plaintiff's  case  fitils ;  and  t^s 
I  take  that  view,  it  is  not  neoessai^  for  me  to  de- 
termine, nor  do  I  determine,  what  is  the  true  oon- 
stmction  of  the  will.  And  the  bill  was  accord- 
ingly dismissed  with  costs. 
From  this  decision  the  plaintiff  appealed. 

IHchineon,  Q.O.  and  Eyre  Thompson,  9u  the 
appellaift. — This  was  not  a  compromise,  but  a  mis* 
'  take  on  the  part  of  the  executor,  and  Bingham  v. 
Bingham  (1  Yes.  Sen.  126)  shows  thi^  the  court 
will  reoti^  sndi  a  mistake.  It  tiie  mistake  in  this 
oase  can  oe  called  an  error  of  law,  that  is  nott  a 
reason  why  the  coort  should  not  nant  retieU  In 
Clifl(m  v.  OoOimm  (3  My  &  ^  76-99)  Lord 
BrcKi^iam  says  that  the  distinction  between  pay- 
ments made  in  error  dC  law  and  in  error  of  fact 
"  is  somewhat  more, easy  to  lay  down  in  geiural 
terms  than  to  f<^ow  -oAt  in  particular  cases,  even 
as  regards  the  application  of  the  rule,  admitting  it 
to  be  a  correct  one ;  and  I  think  I  could,  without 
much  difficulty,  put  cases  in  which  a  court  of  jus- 
tice, but  especially  a  court  of  eqtiity,  would  find  it 
an  extremely  hard  matter  to  hold  by  the  rale,  and 
refuse  to  r^eve  against  an  error  of  law."  Th^ 
also  cited 

JToylOT-  V.  Winch,  1  8.  A.  S.  555 ; 
Cooper  T.  PMbbt,  L.  Bep.  2  £.  A  1. 149  j 
Davis  V.  Jforwr,  2  Coll.  303 ; 
aUms  V.  Godifrey,  5  De  a.  M.  &  G.  76; 
BuUockr.  I>ownei,Q  H.  L.  Cbs.  1 ; 
Bs  Condon,  h.  Bep.  9  Ch.  609. 

Hastings,  Q.O.  and  Sanson,  for  the  respondent. 
— This  is  really  an  action  for  money  had  and  re* 
cdved,  and  no  ancb  action  can  be  maintf^ed  wheni 
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both  parties  knew  a3\  the  Cncts,  and  the  misLake  is 
pamy  a  mistake  of  law : 

BrUbaniB  t.  Dacrea,  5  Taunt.  143 ; 

Midland  Qreat  Waaterti  Railway  Compmu  of  Inland 

T.  Johiuon,  6  H.  L.  Cm.  798 ; 
Btmeart  r.  Stewart,  S  Ch.  &  Fm.  911 ; 

T.  tordt  ComnuMBionera  of  <h«  TnoMury.  16 
B.S57. 

JHekinson  in  reply. 

Jahsb,  L.J. — I  am  of  opinion  that  the  -deciBion 
o£  the  Yice-Chanoellor  oaght  to  be  affirmed.  In 
arriving  at  that  oonclosion  I  entirely  pat  aside 
anythiiiR  that  has  been  said  about  anr  sapposed 
or  oonmtimal  confiideratim  oonnacted  with 
maMar.  The  case  most  really  be  looked  at  as. 
between  the  two  persons  who  alone  are  now  in 
Utigationberore  ns — that  i8,tbeplMntifl  on  the  one 
part,  and  the  defeodant  Wheatley  on  the  other 
part ;  and  the  greater  portion  of  the  argament 
■eems  to  me  to  be  diaposed  of  by  this  considera- 
tion, that  there  reallyis  no  qnestion  of  trust,  trust 
estate  or  trust  money,  to  be  de^t  with.  When  a 
troatee,  by  the  direction  or  with  the  authority  of 
his  cestui  qw  trvat,  pays  money  to  a  third  person, 
no  matter  under  what  claim  of  right  or  under  what 
ciromnatanoes,  it  is  exactly  the  same  as  if  the  cestui 
que  trual  had  received  the  money  from  the  trustee, 
and  had  herself  paid  it  to  that  third  person.  It  is 
simpler  a  case  of  mon^  paid  1^  the  lady,  or  by  her 
dirwtion,  oat  of  money  of  hers  which  the  tmstee 
bad  in  hand  to  a  person  who  nid  that  he  had  a 
daim  to  the  mon^.  That  bang  so,  the  case  is 
reduced,  as  it  appears  to  me,  to  a  mere  action  for 
mtmey  had  and  received,  and  it  is  the  siune  as  if 
A.  through  a  third  person  bad  paid  money  to  B., 
thinking  that  B.  was  entitled  to  it,  B.  think- 
ing also  that  he  waa  entitled  to  it ;  there  having 
hemt  as  it  is  now  sud,  a  mistake  of  law 
whidi  waa  oommon  to  both  parties.  Koautho- 
rity  whatever  has  been  cited  to  ns  in  support  of 
the  proposition  that  an  action  for  money  had  and 
reoeived  would  lie  against  a  person  who  has  re- 
ceived money  from  another  with  perfect  know- 
ledge of  all  the  facts  oommon  to  both,  merely 
beoanse  it  was  said  that  the  claim  to  the  money 
was  not  well  f  cnitded  in  point  of  law.  Of  course 
eases  (tf  that  kind  mnst  have  fremeaAj  oooarred, 
and  Tfe%  no  case  baa  been  prodnced  inHiioh  a  suit 
of  this  kind  has  succeeded.  And,  even  treating  it 
as  Ae  eommtm  case  €lt  moiMj  pud  to  B.  mraer 
a  mistake,  the  law  on  llie  sabjeofewas  eBsotly  the 
same  in  the  old  Court  of  Chanoory  as  >a  ^  old 
Oonrta  of  Common  Law.  Tbsre  -wm  no  more 
•quitieeaifecting  the  oonscieDee  of  the  pmon  re- 
oeiving  1^  money  in  the  one  oourt  than  in  tbe 
athet  ooort,  for  the  action  for  money  had  and  re- 
oeived prooeeded  upon  equitable  considetstionB. 
fiere  tlie  money  has  got  into  the  hands 
of  one  person,  irho  reoeived  it  honestly,  with 
Bo  nistake  on  his  part,  and  no  mistake  on  Ab 
part  of  the  lathr,  or  of  the  tnntee,  t^e  inter- 
mediate hand  tfaroi^b  whidi  the  money 
passed,  and  by.  which  it  was  actually  paid. 
Ko  doubt  there  are  some  cases  which  have  been 
T^ed  on,  in  wMob  this  oourt  has  not  adhered 
Btriotly  to  the  mle  that  a  mistake  in  law  is  not 
always  incapable  of  bmng  remedied  in  this  eoart ; 
but  relief  has  never  beoi  given  in  the  case  of  a 
mmple  numey  demand  by  one  person  against 
Another,  there  beii^  between  those  two  perstxis 
no  fidmnaiy  relation  whatever,  and  no  equity 
BDparveiuDg  hy  reason  of  the  ccmdoct  of  eidier  of 


[Ci.  or  Alt. 


the  parties.  It  is  said  that  there  have  been  two 
.casea  of  that  kind.  In  Bingham  r.  Bingham 
Yes.  sen.  126],  a  man  waa  held  to  be  entitled  to 
get  his  money  hack  when  he  had  paid  it  fora  con- 
veyance of  his  own  land  from  another  person.  It 
was  held  in  that  case  that  he  was  entitled  tore- 
cover,back  the  money,  beoanse  he  had  not  the  oon- 
sideration  for  which  be  had  bargained.  The  otker 
case  is  Davia  v.  Morier  (2  CoU.  303),  where  the 
relation  of  trustee  and  ceatui  que  truat  existed  be- 
tween the  parties ;  but  when  the  facts  of  that  caw 
come  to  be  looked  into,  the  person  who  reoeivfld 
the  whole  income  of  the  fund  on  trust  to  upplj  t3» 
same  properly,  and  who  was  the  tmstee,  retained 
to  himself  all  except  500Z.  a  year,  and  it  appeared 
that  the  5001.  a  year  was  not  all  that  he  ooght  to 
have  paid  to  the  cestui  gtte  trust ;  and  that  odag 
BO,  the  Yice-Cbancellor  Knight- Bruce  directed  «a 
inquiry — first,  as  to  whether  be  had  retained  more 
than  he  ought  to  have  retiuned,  and,  secondly, 
under  what  oircnmstances  and  whether  the  other 
cestui  que  trtiat  had  in  any  manner  assented  to 
Budi  retainer — that  is  to  say,  had  acquiesced  in  it 
so  as  to  show  whether  they  had  given  it  up. 
Therefore  there  was  in  that  case  a  question  be- 
tween a  cestui  que  trust  and  a  trust-ee,  which 
tmstee,  no  doubt  under  mistake,  had  retained 
truat  money  iu  bii^  own  possession.  That  is  the 
nearest  case  that  I  have  been  able  to  find  to  the 
case  now  before  us ;  bnfe  that  case  IS  &ir  fmm  ei* 
tabliabing  the  proposition  hoe  omtended  for.  If 
that  proposition  were  tnw  iu  leqiecfe  of  tfiiB  osm^ 
it  must  DO  true  in  respect  of  eveiy  case  in  tbs 
High  Court  of  Justice  where  money  has  baea 
paid  under  a  mistake  as  to  legal  rights,  and  it 
would  open  a  fearful  amount  of  litigation  and  evil 
in  cases  of  the  distribution  of  estates,  and  itwoiUd 
be  difficult  to  say  what  limit  oonld  be  placed  on 
this  kind  of  claim,  if  it  could  be  made  afler  an 
executor  or  tmstee  had  distributed  the  whole 
estate  among  the  persons  supposed  to  be  entitlBd, 
every  <me  of  them  having  knowledge  of  all  the 
focts  and  having  given  a  release,  ^e  thii^  has 
never  been  done,  uid  it  is  not  a  thing  whidt,  in  wj 
opinion,  is  to  be  enoonr^d.  Where  people  have 
a  knowledge  of  all  the  iiwts,  and  t^ce  adviee,  sod, 
whether  they  get  proper  advice  or  not,  the  meacj 
is  divided  and  the  bosiness  is  settled,  it  ia  mit  fer 
the  good  of  mankind  that  it  shooM  be  rs  epeisd 
by  one  the  parties  saying,  "  Yon  have  reorived 
yoor  money  by  mistake ;  I  aoqniesoed  in  year 
receipt  <^  it  under  that  mistake,  and  therefbie  I 
ask  yon  to  give  it  back  to  me."  I  am  of  apima^ 
tbei«fore,  that  the  decision  of  the  Yiee-CfaaBoefier 
is  perfectly  correct,  and  oaght  to  be  affirmed. 

MsixiaH,  Ii.J.— lam  entirely  aftbaaanecfUBiBB. 
There  is  no  doubt  as  to  the  rule  of  law  that  nway 
paid  with  a  full  knowledge  all  the  bets, 
although  it  may  be  under  a  mistake  lav  on  febe 
part  of  both  parties,  cannot  be  reoovered  hack; 
uid  I  think  it  is  equally  clear  that,  as  a  giwJ 
rale,  the  courts  of  equity  did  not,  in  omm, 
interfere  with  the  courts  of  law.  Kotfaii^.  in  ay 
opinion,  would  be  more  misohievims  tfam  fbr  as  to  j 
say  thai,  money  paid,  for  instaaoe,  nadar  a  hb^ 
oantile  oontnot,  aeoordbig  to  the  uausliuotiiB  | 
which  the  parties  themselves  pot  tzpiai  tkafe  ei»  i 
tract,  might  years  afterwBie  be  raocmni 
because  peibaps  soBie  omrt  of  Jostiesw  ^mb* 
similar  contract,  gave  to  it  a  difierent  eoostra^ 
tion  from  that  which  the  parties  had  put  ob  ^  I 

think  tbM  is  no  donfat  diatitlibJaileBiHtawitia 

Digitized  by  VjiOXj^C 


BOGZBS  v.  JxaOAX. 


*Bl1S,1S77.] 


THE  LAW  TIMES. 


[7ol.  XXXT.,  N.  8.-679 


Ci.  07  Acp.] 


itself  an  equitable  and  just  rale'whidi  ia  not 
iiUerfered  with  by  courts  of  eqnitj ;  bat,  on  the 
other  hand,  I  think  that,  no  doabfc,  aa  was  aaid  ^ 
Tomer,  hj.,  in  Sione  t.  Godfrey  (5  Be  Q.  M.  &  G. 
90) :  "  This  ooort  has  power  (aa  I  feel  no  doabt 
ftac  it  has),  to  relieve  a^nst  mistakes  in  law  as 
well  as  against  mistaVes  in  fact that  is  to  say,  if 
tiiere  is  any  equitable  ground  which  makes  it, 
onder  the  particular  facts  of  tdie  caae,  inequitable 
that  the  party  who  received  the  moae^  should  re- 
tain it.  Sow,  is  there  any  such  ground  in  this 
case?  It  i^pears  that  there  was  a  trustee  in  poe- 
session  of  a  fund  which  belonged  either  to  the 
plaintiff  or  to  the  defendant.  All  the  facts  were 
perfectly  well  known ;  the  trustee  was  in  commu- 
nication with  both  parties ;  both  parties  were  well 
aware  that  the  question  was  then  to  be  dooided. 
Tbe  plaintiff's  attention  and  the  atteutiou  of  the 
pkiutiiTs  legal  advisers  was  called  to  all  tbe  facts 
•ndcireaiastaaces;  she cofjc advice  i^ranthepoiuik 
ibe  aad  her  advisers  being  all  of  them  aware  that, 
if  ibe  had  not  assented  to  the  view  that  the  tnuiee 
took,  the  natnni  eonsequenoe  would  be  that  the 
numey  would  have  been  paid  into  court  under  the 
Tnstee  Relief  Act,  and  that  she  would  have  been 
di&ged  to  have  the  question  then  deeided.  ^ere- 
lore,  having  all  the  facts  before  her,  and  before 
her  Bolicitors,  and  being  advised  by  them,  she 
thinks  it  better  for  her  not  to  contest  the  matteo*, 
but  to  allow  it  to  be  settled  in  that  way ;  and 
there  is  no  doabt  that  she  was  properly  advised. 
Thereupon  the  mone^  was  divided,  and  of  course 
mmld  not  be  pud  mto  court,  and  the  matter 
voold  not  be  litigated.  Then  tbe  question  is 
^^tber  a  person  who  has  acted  in  this  way 
k  now  entitled,  because  she  has  changed  her 
miad,  to  litigate  this  qaeation,  which  before 
had  been  advised  and  had  detarmined  not  to 
fiUgate.  It  seams  to  m6  that  it  would  be 
eontrary  to  the  ordiaarr  rule  of  law  so  to 
bold;  and  that  the  defendant  is  entitled  to  say, 
"I  reonved  this  mone^  believing  it  to  be  my  own ; 
the  person  by  whose  direction  it  was  paid  was  the 
flDonter-claimant  against  me;  she  knew  all  the 
Acts,  and  elected  at  the  time  not  ifi  litigate  the 
QQsstion ;  and  therefcoe  I  have  received  the  money 
as  it  the  question  had  been  determined  in 
<4wn  court."  In  my  oiunion,  it  would  be  most  un- 
safe to  estates  in  general  if  we  were  to  hold  in  a 
ewe  of  this  kind  that  money  paid  under  snch 
oircumatascea  could  be  recovered.  I  agree,  there- 
fore, with  the  Lord  Justice  in  thinking  that  the 
jndgment  of  the  Yioe-Chanoellor  ought  to  be 
aiBraed. 

BAGfiALUT,  JA.— I  am  of  the  same  opiniMi,  aad 
I  mmly  wiah  to  add  that,  while  I  give  a  gBMcal 
•Bwnt  to  the  passage  in  the  judnuMit  of  Xiord 
Brau;baia  in  Cl^toit  t.  OoOibwu  [SUj,  4  K.  99), 
vbim  has  bsen  reSBmd  to  in  ^  oooneof  tiw 
WQineat,  in  which  he  azprasBsd  himsaU  to  tba 
smot  that  oaaea  nu^t  arise  in  wbiob  it  woidd  ha 
the  dnty  of  the  court  to  relieve  agwast  an  evmr 
of  liw,  I  do  not  think  that  the  preaant  is  a 
propor  case  for  the  lypHioatiaD  (rf  such  »  prineiple. 

Jinn,  IiJ^y— IIm  awpaal  will  ba  diamissed  with 
Mats. 

8(&jtor  for  the  ap^Uant,  F.  Last,  agent  for 
BarrtH  and  Bodwag,  laverpool. 

Solicitors  for  the  respondent,  TsUeraon,  Snow, 
•nd  Bttmev,  agents  for  J$>&6|  AO^maon,  and  Brai  A- 
Wkitt,  Leeds. 
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(Before  Jaus,  L.  J.,  and  Baggauat  and 

Bkahwbll,  J J.A.) 
Nw>.  10,  H,  13, 14, 17. 18,  and  20, 1876. 
BiasBX  V.  DicKiN9oy.(a) 

Practice — Appeal — Admisrion  of  fresh  evidence — 
Appeal  on  queation  of  faeir~\jO»t  of  printing 
gkorthtmd  noiee  of  eoidanee. 

A  vami$h  mainnfacturer  iiled  a  bill  against  a  tar 
manvfacturer  to  restrain  the  latter  from  cattsing 
a  nuisance  to  the  plaintif  by  means  of  sulphu- 
retted hydrogen  emitted  from  the  dfffendanCs 
worTcs.  The  d^endant  addueed  sdenHfie  evidence 
that  a^haltitm,  whiek  it  was  adm^ed  that  the 
plaintiff  employed  in  manufacturing  varnish,  also 
emitted  evlphuretted  hydrogen,  and  an  exoeri- 
ment  woe  made  m  court  showing  that  auai  gas 
was  emitted  from  mtnemZ  tuphaUum  in  a  heated 
^de.  Theplami^  apflUd  for  leave  to  adduce 
evidence  in  reph/  to  prove  that  the  only  asphal- 
turn  used  bif  h\m  was  vigetable  asjikdUam,  which 
did  not  emtt  sulphivretted  hydrogen: 

Seld  {reversing  the  decision  of  Bctcon,  V.C.),  that 
this  eddence  ought  to  have  ieen  admitted,  on  the 
ground  ^uU  it  was  neper  too  late  to  adduce  fresh 
evidence  to  show  that  confusion  and  error  have 
arisen  froM  fiPO  thit^s  passing  by  the  same  name,  « 
and  the  evidence  woe  acoordiagly  admitted  on  the 
appeal. 

Observations  of  (he  Privy  Council  in  The  Glanni- 
banta  {or  The  Transit)  (34  X.  T.  Sep.  N.8.  924, ;  L. 
S,e^.  1P.4"D.  283),  aa  to  the  eircmastancee  under 
which  the  Court  of  Ajgaeal  wiUreverse  the  decieion 
qf  the  court  belaw  on  a  question  of  fad,  aithough 
the  witnesses  have  been  eaEUiaHied  otfore  ilifi  judge 
of  the  court  below,  approved. 

2?M  appdXtmi  was  allowed  the  eoets  of  iranacriMng 
and  printing  shorthand  notes  of  the  evidence  given 
viva  voce  in  the  court  below,  woufh  they  had  been 
printed  without  aiMf  previous  order  cf  the  eottrt, 
and  withouit  awy  eoment  o»  IA«  part  of  tte  re- 
epondemt,  m  the  growed  that  the  appesi  «omU 
•not  have  lem  pngwr^  htard  wiOMii  tue  prittied 
evidmees  tke  eonrf  refymd  <o  oUow  nw  oasft 
s/iia  tkUtndamee  qf  the  rtorthmd  writer  to  taiee 
th9»olee. 

TojB  VMM  aa  appeal  from  a  deoision  of  Baoon,  Y.C 
dismissing  with  ooata  a  bill  filed  by  the  plaintiff 
to  reatMun  anuiaanoe  alleged  to  have  been  oauaed 
by  chemical  works  belongiag  to  the  defeqdant 
M  'I'msKUefy's-lane,  Beptfiord. 

The  pleintifi  was  a  varnish  nunu&oturer,  carry- 
ing  on  his  bunneas  in  premiaes  oonsisUng  (tf 
sevmU  of  ^railway  arches  on  tbe  London  and 
Greenwich  line  <rf  railway,  near  Tmndley's-lane, 
and  the  defendant's  tar  and  chemical  works,  which 
had  bem  taken  by  him  ten  yens  ago,  were  in 
close  pmximily  to  fehe  preouses  oocnpied  by  the 
l^intiff. 

The  case  made  the  bill  was  that  sulphur- 
etted hydrogen,  ana  other  nozioas  and  poisonous 
gases  were  emitted  froaa  tbe  defendant's  works, 
especially  in  the  maanfaoture  o£  tar,  sulphate  of 
arnmonia,  and  anthtaeea^  the  ;effeot  of  which,  the 
bill  aliened,  had  bean  to  dsetroy  fdaats,  trees  and 
vqtetabfea  in  the  pbmt^a  garaen,  to  kill  one  of 
his  horses,  aad  seriously  iiyure  others,  to  produce 
aansea  and  serious  illness  in  himself,  his  wife  and. 
children,  and  generally  to  inntair  health  and  render 
Ufa  difficult  and  insuppcvtabfe. 

(o)  B«port0dh7  H.  Put,  SmiM  BsdMm^w, 
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The  defendant's  case  was  in  effect  that  the  evil, 
if  any,  arising  from  his  vorks  had  been  ereatly 
exaggerated  in  the  plaintifiTs  eTidenoe ;  that  the 
injory  to  the  health  oi  the  plaintiff  and  his  family 
night  have  been  oansed  by  o^ter  ohemical  worlm 
in  the  neig^boariiood,  ana  were  not  ^tribntable 
solely,  if  at  all,  to  those  d  the  defiondaot ;  and 
lastly,  th^  the  plaintiff  in  his  maimfactnre  of 
Tamish  was  in  the  habit  of  nsing  chemicals  and 
materials  whic^  emitted  laive  Tolames  of  dense 
and  sickening  vaponr,  inclnding  snlphoretted 
bydrogen*  so  wat  he  was  himself  respcmsiblfi  lor 
any  ouisance  that  affected  his  own  promises. 

In  sapport  of  the  last  part  of  the  d^endanb's 
ease  an  experiment  was  made  in  court  by  a 
scientific  witness  to  prove  that  mineral  asphaltam 
emitted  snlpfanretted  hydros;^- 

Tt  was  admitted  that  the  pkintiff  need  asphaltam 
in  mannfactnring  vamisb.  But  on  the  completion 
of  the  defendant's  evidence  be  applied  for  leave 
to  addooe  evidence  that  the  only  asphaltam  used 
by  him  was  vegetable  aapfaaltun,  which  did  not 
emit  snlphnretted  hydrogen. 

The  vice>ChanoeUor  refased  this  M)plicaition, 
and,  being  of  opinion  on  the  evidence  wen  before 
him,  that  the  juaintiff  had  fiuled  to  establish  his 
case  against  the  defendant,  and  that  the  defendant 
had  proved  that  the  plfuntiff  was  himself  respon* 
Bible  for  any  nuisanoe  that  affected  Ma  premises, 
his  Lordship  dismissed  the  bill  with  costs. 

Trom  this  decision  the  plaintiff  appealed. 

Daring  the  hearing  of  the  appeal  the  plaintiff 
applied  tor  and  obtained  liberty  to  adduce  fr^h 
evidence  as  to  the  materials  used  by  him  in  mana- 
bctnring  vamisb,  whidi  the  'Vlce*0hance11or  had 
refused  to  admit. 

a.  K.  EamAake,  Q.O.  and  for  the  appel- 

lant. 

Eagt  Q.C.  and  DowMy  for  the  respondent. 

Cur.  ado.  vuU. 

Nov.  20.— Jairs,  L. J.  now  delivwed  the  follow- 
iBg  written  jadgmenfe. — Li  this  ease  Ae  appellant's 
oonnsel  in  opemng  the  appeal  asked  leave  to  pat  in 
farther  evidence,  and  we  thoaght  r^ht  to  grant 
neb  leave.  The  application  was  nude  and  granted 
in  the  following  oiroamstances :  The  salt  being  a 
■nit  to  restrain  a  nnisanoe  by  the  defondant,  it 
was  suggested  on  his  behalf  that  the  nnisanoe  was 
oooasioned,  or  to  a  great  extent  oooasioned,  by 
the  plaintiff's  own  mannfactnre.  The  plaintiff  is 
a  varnish  maker.  He  gave  general  evidenoe  that 
his  mannfactnre  did  not  prodace  any  snch  nuisance. 
Among  the  witnesses  he  called  was  one  Sqison, 
who,  m  examination,  stated  that  the  plaintiff, 
among  other  varnishes,  made  Brunswick  black  or 
Japan  black;  but  in  answer  to  farther  questions 
st^ied  that  it  was  made  from  a  soft  gam,  and  that 
he  had  never  seen  any  asphalte  on  the  premises. 
In  the  coarse  of  the  deftnoant's  ease,  a  soientiflo 
Titnesa  read  and  verified  from  teohnologioal  worln 
a  statement  that  Brunswiok  bhwjk  and  blade 
Japan  are  made  by  mixing  any  foreign  asphalcum, 
except  Efi;yptian,  with  other  ingredients,  and 
proved  that  foreign  asphaltam  gives  oat  sul- 
phuretted hydrogen,  which  is  the  nu^ierial,  the 
principal,  sulg'eot  of  the  nuisance  complained  of. 
Se  made  an  experiment  with  this  aspnaltum  in 
the  presence  of  the  conrt.  No  qnestion  whatever 
had  been  put  to  the  plaintiff,  or  to  aaj  of  his  wit- 
nesses except  Dopson,  about  the  Bmnswick  black 
er  black  Japan,  or  what  he  made  it  of,  or  in  what 
quantities;  and  nothing  was  said  to  lay  a  fonnda- 
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tion  for  the  contradiction  of  his  evidence,  to  be 
inferred  or  deduced  from  the  statement  of  the 
scientific  witness.    On  the  close  of  the  defen- 
daat'e  evidenoe  the  {daintiff  and  other  witnesses 
were  recalled  as  to  anntfaer  matter,  bat  no  qnet- 
tion  was  asked  wiA  reference  to  the  maoobotore 
of  Brunswick  blaok  or  Jumu  black.   The  ooonsot 
for  the  defendant  contended,  on  the  evidenoe  of 
Dopson  and  the  eoei^fio  evidence,  that  he  kti 
made  out  that  the  plaintiff'B  manufaotare  did  give 
oot  the  noxious  vapours,  and  fuithn-  that  the 
plaintiff  had  been  guilty  of  a  most  liishonwt 
attempt  to  deceive  the  court  by  suppreasing  ths 
foct  that  he  was  making  such  varnish,  the  mana- 
faoture  of  which  produoed  such  vapoars.   jU  (he 
close  of  his  speecn  the  counsel  for  the  plaintiff  ap- 
plied to  be  allowed  to  show  that  the  whoteof  thiswas 
apon  a  mere  misapprehension  and  mistake;  thst 
there  were  two  kintu  of  asphaltum,  well  known  in 
the  mazket  and  to  all  makers  and  dealers,  one  s 
mineral  asphaltum  which  did  give  ottt  noxiooi 
vaponrs,  and.one  a  vagetdble  asphaltam,  wfaioh  ctid 
not,  and  which  would  in  fiwt  answer  Dopson*s 
description  of  a  gam,  and  which  was  the  one  he 
used.  This  was  undoubtedly  a  veiy  latoperiod at 
which  to  apply  to  give  farther  evidence.  The  Vioe- 
Ghanoellor  thoaght  it  was  absolutely  too  late,  and 
that  he  was  prrclnded  from  admitting  it.  Con- 
sidering, however,  how  this  part  c£  the  case  had 
been  launched  by  the  defendant — that  the  pl^tiff 
was  to  be  convicted  of  dishonest  suppressioo  of 
the  truth  and  his  evidence  discredited  on  the 
inference  that  his  Brunswick  black  was  made  in 
the  same  manner  and  from  the  same  ^atfwr^*  ss 
stated  in  the  books,  and  that  no  question  had 
been  pat  to  him,  as  ought  always  to  be  put  to  a 
witness  who  is  intended  to  be  contndicted  wad 
discredited;  and  considering  Author  what  the 
evidence  was  which  he  proposed  to  give,  we  are  of 
opiniim  that  he  oo^t  to  have  had  (feopportonitr 
hie  asked.  It  was  not  evidenoe  of  sranediingiriiHa 
oonld  have  been  invented  or  fabricated  dnrii^ 
coansd's  nwedi  to  meet  the  pinch  of  Aeoasa 
The  main  fact  son^  to  be  proved  wai^  if  tnM^ 
known  to  all  the  persmis  in  London  rfflinfwiitil 
with  the  trade — viz.,  that  there  was  sndi  a  thing 
as  vegetable  asphaltum,  and  that  sooh  as|ih^tan 
was  used  in  making  the  varnish.  It  was  to  get 
rid  of  a  misapprehension  arising  from  two  veiy 
different  things  being  known  by  the  same  naaie, 
And  at  no  period  of  a  cause  is  it  too  late  to  show 
that  confusion  and  error  have  arisen  from  two 
persons  or  two  places,  or  two  things  passing  by  the 
same  name,  and  more  espeoisBy  to  show  thst 
through  such  confusion  the  court  had  been  de- 
oeivea  by  a  misleadi^  experiment  performed  in 
its  own  presence.    We  uterofon  admitted  Ao 
evidence^  which  proved  to  be  abaolately  ooDda- 
sive,  and  to  entirely  exonerate  the  plaintiff  flnn 
the  very  serions  cbarge  which  was  thoq|tt 
by  the  counsel  for  the  defendant  and  tbe 
Vioe-Chanoellor  to  have  bem  established  taaaA 
him.   And  the  result  showed  that  if  that  evnenoe 
had  been  excluded,  the  case  on  that  point  woaM 
not  have  been  dedded  according  to  the  troth  of 
the  facts,  but  according  to  tbe  mode  in  which  th> 
case  had  been  forensicMly  conducted.  Itwasaiio 
veiy  much  pressed  npon  us  not  to  disturb  tbe 
finding  of  the  Vioe-Cbanoellor  on  a  matbw  of  ooa- 
flicting  evidence.    With  respect  to  ibo  great 
weight  that  is  dne  to  the  decision  of  a  fodse  of 
first  instance,  whenever,  in  a  conflict  of  testi- 
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monT,  the  demeanour  and  manner  of  the  w  itneBMB 
wbo  UTO  been  seen  and  heard  by  him  are  material 
dements  in  the  consideration  of  the  truthfalness 
their  statements,  I  repeat  and  adhere  to  what 
ve  ssid  in  The  Qlcmnibanta  or  The  TrantU  (34 
L.T.£ep.N.  S.934;  L.  Bep.lF.JkD.283.  0£ 
coone^  if  ve  an  to  aooept  as  final  the  decuaiimof 
(be  ooart  of  first  instanoe  in  ererr  case  where 
titan  is  ft  oonfiiot  of  eridenoe,  oar  ubonrs  woold 
be  Terr  moeh  lightened.  Bat,  then,  that  woold  be 
in  tonui  to  do  away  with  the  right  of  appeal  in  all 
cisaa  of  nnisanoee ;  for  there  is  never  one  broaght 
into  oonrt  in  which  then  is  not  ocmtndiotoiy 
•videnoB^  and  then  have  been,  I  am  satosfied,  a 
krger  peroentue  of  appeals  in  those  oases  than 
ic  any  odier.  [His  Lordship,  after  briefly  going 
ibrongh  the  facts  of  the  case  as  established  in 
«Tideno8,  held  that  the  plaintiff  had  cempletely 
made  oat  hia  oase  to  relief,  and,  reTorsing  the 
decision  of  the  court  below,  that  he  was  entitled  to 
a  perpetual  injonotion  agi^nst  the  ocmtinnanoe  of 
we  nnisance  oomphuned  of  arismg  from  the 
WOTks  of  the  defendant.] 

BAe«ALUT,  J.A. — If  this  appeal  wen  to  be  dis- 
DMed  (d  on  Hm  some  eridenoe  as  was  befim  tlw 
vloft-Ghanoellor,  I  should  feel  Tery  ^^eat  hesita- 
tioa  in  arriving  at  a  different  oonolasionfrom  tiiat 
at  wbi<^  he  arrived.  1  also  think  that,  having 
regard  to  the  oonrae  pnrsoed  1^  the  parties  at  the 
bwring  of  the  cause — the  coarse  parsned  as  well 
hj  the  pluntiff  as  by  the  defendant— neither  of 
wem  had  any  right  or  title  to  ask  of  the  oonrt  to 
have  a  farther  examination  of  the  plaintiff  and 
other  persons  np<m  his  side.  Bat  it  ap[>earB  to  me 
that  it  is  exactly  the  case  in  which  it  was,  I  will 
not  say  the  daty,  bat  the  right,  of  the  coarb  to 
require  that  a  fbr^er  witness  or  fhrther  witnesses 
dionld  be  called.  It  appeared  that  one  part  of  the 
case,  nameiy,  the  possibility  of  the  injuries  which 
the  {daintiff  snstamed  being  caused  by  operations 
gcnt^  on  upon  his  own  premises,  had  not  been 
soffiowntiy  and  completely  dealt  with  by  either  of 
the  rnrldea  to  Che  eaiue.  Sooh  forthor  eridenoe 
lias  been  admitted  by  this  oomrt,  and  I  think  most 
rightly  admitted,  and  it  appears  to  me,  now  that 
we  have  that  fhrther  evidence  before  the  ooart,  it 
is  beyond  all  (jaestion  that  the  nlaintifl  has  sus- 
tained his  case  in  this  court,  and  wathe  is  entitled 
to  the  injunction  which  he  asks. 

Bbucwell,  JJl. — I  think  it  right  in  this  case, 
differing  as  I  do  from  the  conclusion  to  whioh  the 
Tice-Cluncellor  came  upon  the  materials  before 
Mm,  to  give  my  reasons  at  length  for  the  conclu- 
si<m  to  which  I  have  come,  although  I  do  not 
know  that  I  shall  add  much  to  what  has  been  said 
before ;  bat  I  think  it  is  better  to  show  that  one 
has  formed  an  absolutely  independent  opinion 
opon  a  matter  of  this  description  than  that  one 
has  adopted  merely  the  opinion  of  one's  colleagues. 
Now,  we  were  warned  by  ICr.  Ear,  reasonably 
CDouf^,  that  we  ought  not  to  treat  this  as  a  new 
matter;  tiiat  we  ought  not  to  reverse  the  jndg- 
meot  of  the  'Vioe-Ohancellor  anless  we  were  satis- 
fied that  he  was  wrong.  In  that  I  entirely  aj^ree. 
We  were  also  Warned  by  Mr.  Kay  that  the  bnrden 
of  proof  was  upon  the  plaintiff,  and  that  therefore 
we  had  to  consider  whether  he  had  made  out  a 
case,  and  made  oat  that  the  Yice-Ghancellor  was 
wrong,  and  in  that  I  i^ee.  We  were  also  re- 
minded by  him  that  the  v  ice-Chanoellor  had  had 
the  advantage  of  having  the  witnesses  before  him, 
whereas  we  only  had  their  eridence  upon  papor, 
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without  the  opportunity  of  seeing  and  judging  U 
them  and  their  demeanour.   And  that  is  true,  and 
it  is  a  thing  that  onght  to  be  particularly  im- 
pressed upon  as  at  this  moment,  when  we  know 
tiiat  the  Legislature  has  made  a  change  in  the 
mode  of  giving  evidence  in  tiiese  oonrbs,  which 
may  oertunly,  to  a  oertun  extent,  be  sud  to  have 
Buooeeded  to  die  dd  system  of  the  eqai^  oourts, 
by  directing  that,  as  a  rule,  it  shall  be  given  vied 
weef  and  not  in  writing— a  moet  ezoeIl«it  provi- 
sion, in  my  judgment.  Now  those  three  thingB 
were  all  put  before  us  by  Ur,  Eay.  Then  is  a 
general  observation,  not  exactiy  in  answer  to 
uiat,  but   an  observation   which   might  be 
made  on  the  other  side,  which  is  this,  Uiat  the 
Legislatare  has  oontemplated  and  made  provision 
for  our  reversing  a  jadgment  of  a  Yioe-Ghancellor 
where  the  burden  at  proof  has  been  held  by  him 
not  to  have  been  sustained      the  plaintiff,  and 
where  he  has  had  the  living  witnesses  before  him, 
and  we  have  not.   If  we  were  to  be  deterred  by 
such  considerations  as  those  that  hare  been  pre- 
sented to  us  from  reversing  a  decision  from  whidi 
we  dissoit,  it  would  hare  beok  better  to  say  at 
onoe  that  in  rnuih  cases  then  ahonid  be  no  appeal. 
TwopartioularobserrationBin  additicm,  Ithinkftiiis 
case  gives  rise  to.  One  is  that  in  my  judgment  there 
is  no  great  difference  in  the  testimony  of  the  wit- 
nesses. This  is  not  a  oase  in  whioh  one  has  a  reason 
to  suppose  that  the  witnesses  are  giving  dishonut 
evidenoe.  Ko  doubt  their  judgments  are  biased 
and  prejudiced  to  a  considerable  extent ;  bat  it  is 
not  a  case  in  which  there  is  reason  to  suppose  that 
the  witnesses  as  a  rule,  on  one  aide  or  the  other, 
are  giving  dishonest  evidenoe.  The  other  particu- 
lar ol}servation  that  I  desire  to  make  in  this  oase  is 
this,  that  I  feel  satisfied  I  can  put  my  finger  upon 
the  error  or  mistake  whioh  the  Vice-Ohanocdior 
made ;  and  I  am  satisfied  that,  if  he  had  had  those 
materials  before  him  whii^  we  now  have,  he  wtnld 
not  have  made  the  mistake^  if— indeed,  it  can  pre- 
POTly  be  said  to  hare  been  anustake  of  hia  making. 
[His  Lordship  went  ftfeooosider^lelenffth  HuoaA 
the  evidence  as  to  the  nse  of  aephaltnm  by  toe 
plaintiff,  and  continued.]    Now  I  re^ly  do  not 
scruple  to  say,  witii  all  respect,  that  it  seems  to 
me — I  do  not  care  at  what  time  or  under  what 
oiroum  stances — that  when  It  was  proposed  by 
the  plaintiff  that  he  shonld  be  at  libertr.  to 
show  that  he  did  not  use  mineral  asphaitum 
for  the  parpose  of  making  these  varnishes,  he 
ought  to  have  been  permitted  to  do  so ;  because, 
without  saying  that  any  unfairness  was  intended, 
in  point  of  fact  nothing  could  be  more  unfair,  as 
the  result  has  shown,  than  the  manner  in  whioh 
the  plaintiff  was  dealt  with.   He  was  not  asked 
whether  he  used  mineral  asphaltuni,  he  was  not 
asked  whether  he  made  these  varnishes,  and  ha 
was  given  no  opportunity  during  the  whole  of  his 
own  case,  nor  until  the  last  witness  was  called  on 
the  part  of  Hbe  defendant,  of  sajring :   "  Well,  it 
may   be  very  true   that   mineral  asphaitum 
is  used  in  the  preparation  of  the  varnishes 
I  make,  bat  I  do  not  use  it."   [His  Lordehip  then 
went  at  length  into  the  merits  of  the  case,  and 
expressed  his  opinion  that  the  plaintiff  had  abund- 
antly proved  that  he  and  his  &mily  had  suffered 
from  tho  effects  of  sulphnretted  hydrogen,  and  that 
the  fact  of  a  nuisanoe  had  been  established,  such 
as  to  entitle  the  plaintiff  to  relief  by  injunction 
against  the  defendant  if  he  could  trace  that  nui- 
sance to  tho  defendant's  works  as  the  SQurce.   ~i  t 
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had  been  contended  that  the  nnissnce  might  hAve 
ariflen  £r«m  other  worka  in  the  neighbourhood,  and 
that  bnrden  of  shoving  that  it  proceeded  from 
the  dc^dant'B  vorlu  rsBted  on  the  {daintiff.  Ma 
was  (tf  opioirai  that  it  had  bem  tcaoed  to  the  de- 
fen&nt's  wfli^s,  and  that  there  was  not  a  partide 
of  evidmoe  to  show  that  any  sulphnretted  hjdro- 
sen  had  come  from  three  other  persona*  premiaes. 
£te  mi|^t  here  c^tserre  tiiat  half  a  dozen  respect- 
able peraons,  who  said  tiiafe  they  amelt  and  had 
been  annayed  hy  these  Taponrs,  were  worth  500 
who  said  tney  had  not  smelt  them.  They  had  not 
smelt  Bnythiog,  and  that  was  all ;  bot  it  did  not 
oatweigh  the  testimony  of  those  who  had  smdt 
and  lad  been  aonoyed  by  the  smell.  His  Lordship 
then  continned :]  I  reaUy  do  not  scrapie  to  say — 
I  say  it  with  the  j^eateet  and  most  sincere  respect 
for  the  kwrned  Yice-ChanoelloT,  seeing  what,  in 
mj  judgmuit,  it  was  iriiidi  caused  him  to  come  to 
tlw  oondnston  whidi  he  baa  done*  and  briienng 
ha  woold  have  eome  to  a  different  condosion  if  lu 
had  bad  the  mstenals  before  him  whidi  we  bave— 

I  say,  in  my  judgment  the  plaintiff  baa  made  oat 
a  Tery  strosg  case  indeed,  wbioh  has  met  with  no 
answer  on  the  part  of  the  defimdaat,  and  that  the 
I^Bintiff  is  entitled  to  onr  jodgment. 

Jjjns.  L-J. — The  order  will  be  to  disdiaifte  the 
order  of  the  Tice-Ghancellor,  and  in  lien  thweof  to 
grant  a  perpetnal  inmnction  in  the  terms  of  the 
ptayer  of  the  bill.  The  plaintiff  most  hare  his 
costs  in  the  conrt  below  and  here. 

E.  K.  Karaldk*,  Q.O..  asked  for  the,  costs  of 
taking  and  printing  shorthand  notes  of  the  evi- 
dence in  the  eomt  odow. — ^We  did  not  apply  to 
the  Yioe-Gbancdlor  for  an  order  to  have  the 
endeaoe  printed  nnder  the  Bnles  of  Conrt  1875, 
Order  LVlII.,rale  12,  becanse  he  waa  so  stet>ngly 
against  the  plaintiff  that  he  would  have  reftised 
it;  and  tke  Oonrt  of  Appeal  oonld  not  well  aay 
iriwllier  the  eridsnoe  dKnud  be  printed  or  not  tiU 
it  had  heard  the  case,  therefore  there  would  hare 
been  no  nse  in  applying  to  it. 

Dmmey  for  the  respoodent — Order  LV 111., rule 

II  b,  provides  that  evidence  given  orally  shall  be 
broo^it  before  the  Court  of  Appeal  by  the  pro- 
doction  of  a  copy  of  the  judge's  notes.  Not 
faaiRog  asaented  to  the  printing  of  the  eTidenee* 
we  oi^ht  not  to  be  raqnixed  to  pay  tho  coats 
Of  it 

Jamis,  IkJ.~On  t2ie  whole,  I  think  the  plaintiff 
is  entitled  to  have  the  costs  he  asks  for,  as  it  is  clear 
that  ia  this  case  we  could  not  have  got  on  without 
the  printed  evidence.  The  whole  case  baa  been 
gone  into  before  us,  and  both  ssdea  hate  been 
«Hged  to  read  almoat  the  whole  ol  the  eridaDoe 
bm  in  eUflff  «nd  is  tnm  oxaminatioo,  aad  I 
tUik  it  Widd  him  ban  ntterly  imponoUa  to 
sabot  say  piM  el  it  ami  say  that  the  printing  of 
tUa  parfewaa  vmbA,  but  tu  printing  of  the  other 
was  an  unnecessary  saqmee.  I  thmk  the  plain- 
tiff  is  entitled  to  the  oortB  of  the  whafe. 

Dec  20. — This  case  was  now  i^fsin  mentioned  to 
the  court,  a  question  having  arisen  on  the  draw- 
ing up  of  the  order  whether  the  order  as  to  costs 
included  the  shorthand  writer's  fee  for  taking  the 
notes  and  the  costs  of  making  a  transcript  of  them, 
as  well  as  the  costs  of  printing.  The  taxing  master 
refused  to  allow  the  costs  of  taking  the  notes  and 
making  the  transcript,  being  of  opinion  that  they 
were  not  properly  includi  ii  in  the  co-i-^  of  printing. 

The  transcript  had  noi  been  hkhIc  uutil  after 
tbe  notioe  of  i^peal  bid  been 


Karslake,  Q.C.  {Seel»y  with  him)  its  tbe 
lant. — The  transcript  was  not  lasde  for  uj  ^ 
pose  ezeept  for  use  upon  the  appnl,  mi  tk 
transcript  waa  neeeasaiy  for  the  Drisb^aAi 
printers  eonld  not  have  set  the  endnoe  ns  faia 
the  shortbaod  writer'a  notes.  Weikotfaitb 
costs  of  the  attendaoM  of  the  dioithudinitarfcr 
the  purpose  of  takiug  the  evidence. 

Bauney  (Kay,  Q.C.  with  him)  Sat  the 
dent. 

Jambs,  TjJ..  said— That  the  cost  of  nki^tb 
transcript  was  part  of  the  cost  d  prating  Vt 
transer^  had  in  trath  been  made  snlr  tr  tk 
purpose  of  the  ^pe^aad  the  ooctof  makagi 
was  as  much  part  of  the  oost  of  pristiDg  um 
the  aetting  up  of  the  type  by  i^e  oofDpontor.  Ba 
the  costa  of  the  atteoda&oe  of  the  shiffthiBdviiir 
for  the  parpose  of  taking  the  erideaos  vm  n 
incurred  with  any  refereuce  to  the  appetLHiAi 
appellant  must  pay  those  costs  himaeu; 

Basoalut,  J.  a.  and  BButwsu,  J.A.  cuamd. 

SolioitorB  Car  appellant,  Fttl9rm,8mM 
Oamer. 

Solidtor  for  the  napondent,  IT.  BtA. 


MSMsiea  of  the  gnator,  ita  w« 
ch  banhruptey  "  mean  tie  htutf» 
o/Moetiif  6adfcru|i(cji toeW» 
Ofs^nes  cf  tk«  bankrvpi  em  rm 


Dee.  7  and  21,  1876. 
{Before  Jihes  L.J.  and  BASfiUUi  ni 
Bkahweu,,  JJX) 
Ex  parte  Atttatu  ;  Be  TnnM") 

Bill  of  »dl«—Owegutered—Pcuamo!i  ttim 
filing  of  petition — Prwr  sscrrf  aetofjairvjiei- 
Relation  hack  of  irtutee'*  Utlt-JtaU  of  SJiU 
1854  (17  ^  18  Viet.  e.  36)  i.  l-Basfaipfaj  ^ 
1869  (32  ^  33  Viet.  e.  71}  w.  94, 95. 

In  tk*  firtt  teeHon  of  tiu  BiUt  of  S<^MVSi 
ithieh  provides  that  a  biU  of  laU  net 
vntkin  twenty  one  day 9  ahall  he  void  agmi'i* 
a»$ignoM  of  the  tttaio  of  a  frowbrupt,  ijikpiii 
and  ehaUtia  eompri$ed  therein  are  "at  or  ^ 
His  time  <ff  ewsk  6aKftpiw<»  "  m  V*'"^ 
apparent  poeeeeeion  0/  the  grmetor,  A«  we 
**iimeof  eueh' 
eoTamieeion  o,  ~ 
title  of  ihe  eueignm 
biuk. 

Therefore  where  an  wuregiftered  hiU  of  feU 
took  actual  poetestion  htfore  tlte  ^ranler  fm 
his  piHtion  for  lignidaiuj^i  of  kit  *! 
arrangement,  bni  eoon  after  the  grantoruient 
mitted  a  secret  act  of  bankrv^cy  of  iriic*  » 
hill  of  8ale  holder  Itacl  no  'knmrh:d'je : 
Meld,  tliat  the  hoUer  of  the  bUl  off(ilev^\' 
proiecfed  hy  the  9-lih  and        stdiV,;;!  * 
Bankruptcy  Ad  1869.  and  ih:  trr^kf  ■^J^ 
Hquidaiion  was  entitled  to  ilte  'jouili  (J«p™* 
lit  the  bill  of  sale. 
This  waa  an  appeal  from  a  decision  of  Mr.S'g*' 
trar  Pepys,  sitting  as  Chief  Judge  in  &;i!icnij<^ 
The  facts  of  the  case  were  brieiij  as  Mofs; 
On  the  24th  Sept.  1S70.  Heiii-r  ^ 
carried  on  business  as  a  lioma'OpatlJif  ""^"'i 
and  publisher,  executed  a  bill  of  sale  of 
chattels  to  Charles  Attwater,  to  secure  reti^:^' 
of  an  advance  nf  1000/-  and  interest 

On  the  24th  May  187(j,  Turner  execated  ibjiw 
bill  of  sale  of  the  same  chattds  ■^".■^fj 
secure  repayment  of  a  riLnL.  i'  ;niv.iTicfiirf*'-** 
int^rpflt.   

(a)  HagotMi  tr  H.  ^it,  B«nK«^^^ 
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Neither  of  these  bUls  of  sale  woa  regiBtered. 

On  the  24th  Aag.  1876.  Attwater  took  actual 
possesBioQ  of  the  propra^  comprised  in  the  bills  of 
sale. 

On  tho  29th  Aug.  Tnrner  filed  a  petition  for 
liquidation  of  his  aaairs  by  arraDgement,  under 
irnicfa  s  trustee  was  subsequently  appointed. 

On  the  day  before  poBsession  was  taken,  Tamer 
had  committed  an  act  of  bankruptcy  by  denying 
himself  to  several  creditors  who  called  at  his  place 
of  basinesa  to  see  him.  but  of  this  Attwftter  had 
no  knowledge  when  he  took  possession. 

TiiB  trustee  ol&imed  to  bo  entitled  to  the  pro- 
perly comprised  in  the  bill  of  sale,  on  the  ground 
that  his  title  related  bEwk  to  the  act  of  bank- 
ruptcy committed  on  the  day  before  possession 
wastaten. 

The  registrar  held  that  he  was  entitled  to  it. 
In  delivering  judgment  the  registrar,  after 
stating  the  facts,  said :  The  two  questions  now  to 
be  determined  are.  firstly,  whether  the  possession 
which  was  taken  by  the  creditor  on  the  24th  Aug. 
1876,  was  a  sufficiently  good  and  complete  posses- 
sion; and,  secondly,  whether  the  prior  act  of 
bankruptcy  rendered  the  title  of  the  mortgagee 
void.  [Having  decided  the  first  question,  which 
is  immaterial  for  the  purpose  of  this  report,  in 
&vour  of  the  mortgagee,  the  registrar  continued :] 
If,  therefore,  the  question  had  been  left  in 
the  form  in  which  it  was  originally  launched, 
and  entirely  dependent  upon  the  qnestion  whether 
the  ftOBaeHSion  wsa  taken  before  the  filing  of  the 
peMtion  fbr  liquidation,  I  should  have  no  doubt, 
•Iter  the  inquiry  whiob  has  taken  place,  in  decid- 
ing that  the  title  of  the  mortMgee  was  good,  and 
ought  to  be  ediowed  to  stand ;  out  at  the  eleventh 
hour,  after  the  case  had  oome  before  the  court, 
and  was  adjourned  to  enable  the  trustee  to  amend 
his  notice  of  motion,  a  new  case  altogether  is 
started  and  brought  before  the  court.  An  affi- 
davit was  filed  only  a  few  days  before  the  case 
came  before  me,  in  which  the  debtor  himself — 
hecaaae  it  is  a  joint  affidavit  filed  by  the  debtor 
himself  and  two  of  his  employes — states  he  did  on 
the  day  previoos  to  the  taking  possession  on  the 
pert  of  the  mortgagee,  commit  an  act  of  bank- 
ruptcy by  denying  himself  to  his  creditors, 
inasmnob  as  he  had  given  orders,  and  was 
in  fact  denied  to  several  oi  his  creditors 
by  persons  whom  he  emidc^ed.  It  cannot 
he  disputod,  and  must  be  ioiarred,  that  the 
instractiona  were  ^ven  and  tbe  denial  was 
made  with  the  object  of  drfeatang  and  delay- 
ing his  oreditot-a.  First  of  all,  that  was  primd 
facie  an  act  of  baukruptcy,  and  it  appears  to  me 
that  M  the  cases  have  decided  that  denial  of  a 
man  to  his  creditors,  with  tbe  intent  to  defeat  and 
delay  those  creditors,  and  that  his  keeping  house 
for  such  a  pnrpose  is  an  act  of  bankruptcy  under 
the  Act  of  Parliament.  That  is  sufficiently  esta- 
blished, and  a  man  so  acting  must  be  held  to  have 
committed  an  act  of  bankruptcy  nuleas  the  evi- 
dence of  such  act  of  bankruptcy  can  be  rebutted 
in  any  way,  and  it  can  be  clearly  proved  that  there 
was  no  intmtton  on  the  part  of  toe  debtor  to  deny 
liiiiuelf  to  his  creditors.  No  such  attempt  was 
aaade  in  this  case.  Whether  or  not  it  was  not 
tlMOght  neoessary,  or  not  thought  of  sufficient 
oontequenoe  to  be  rebutted,  no  evidence  was 
bpODght  to  set  it  aside,  and  no  cross-ezaminatifm 
took  place  erf  the  witness,  bat  it  Is  left  on  the  pro- 


oeedinga  in  its  pore  and  naked  form,  as  distinct 
evideooe  that  on  a  certain  day  previously  to  taking 
possession  on  the  24th  Aug.  an  act  of  bankruptcy 
was  committed  by  tbe  bankrupt,  uid  that  being 
so,  and  it  bein^  established  by  law  that  the  title 
under  liquidation,  as  well  as  under  bankmptoy, 
will  have  relation  back  to  the  tune  at  which  an 
act  of  bankruptoy  is  committed,  if  this  act 
of  bankruptcy  was  committed  a  few  days  before 
the  poEseBsion  was  taken;  it  seems  to  follow 
that  the  title  of  the  mortgagee  would  be  rendered 
incomplete  in  consequence  of  his  not  having 
takenpoBsession  previous  to  the  debtor havin^com- 
mitted  an  act  of  bankruptcy,  unless  it  can  be  saved 
from  being  so  nnder  the  provisions  of  this  or  any 
other  Aot.  The  ease  of  Ex  parte  Wright,  re  Arnold 
(35  L.T.  Bep.H.  S.  21 ;  L.  Bep.  3  dh.  D.  70)  was 
cited  by  iSr.  "Roxbar^,  on  the  part  of  the  mort- 
gagee, as  being  a  case  entirely  m  his  favour.  I 
need  scarcely  say  that  since  this  ease  was  argued 
before  me  I  nave  taken  the  opportunity  of  looking 
carefully  through  that  case,  and  in  that  case  I 
find  there  is  a  very  material  distinction,  and  that 
the  circumstances  are  very  diflerent.  In  Ejs  parte 
Wright,  re  Arnold,  the  bill  of  sale  and  mortgage 
had  been  duly  registered,  and  the  title  of  tbe 
mortgagee  was  gotra  as  against  all  the  world,  except 
as  against  the  trustee  in  the  baukraptcy,  and  the 
trustee  in  bankruptcy  could  only  establish 
hia  title  by  establishing  the  fact  that  the  bolder 
of  tbe  bill  of  sale  had  notice  of  an  act  of  bank- 
ruptcy when  he  took  possession  of  the  eoodg. 
But  here  the  matter  rests  on  a  cUttmnt  basis : 
there  they  were  able  to  establish  that  the  act  of 
bankruptcy  was  committed  prior  to  the  mortgagee 
taking  iKissession,  but  in  that,  as  in  this,  the  act 
of  bankruptcy  was  unknown  to  the  mortgagee 
and  accordingly  it  was  held  under  these  circum- 
stances that  the  case  came  nnder  tho  saving 
cbuse,  the  94th  dause  of  the  Act,  which  says 
that  nothine  in  this  Aot  shall  invalidate  any 
payment  raue  in  good  faith  and  for  value  re- 
ceived to  any  bankrupt  or  any  contract  or  deal- 
ing, for  valuable  consideration,  and  without  the 
knowledge  on  the  part  of  the  mortgagee  of  any 
act  of  bankruptoy,  and  in  that  case  these  con- 
ditions were  fulfilled,  and,  therefore,  the  94th  sec- 
tion applied,  that  is  to  say,  that  part  of  the  94th 
section-  which  exempts  from  the  operation  of  the 
Act  certun  dealings.  The  title  of  tne  mortgagees 
was  |g[Ood  in  tiiat  case  as  against  tiie  trastra.  But 
in  this  oase  the  matter  rests  entirely  on  a  different 
consideration.  It  is  not  the  Act  of  1869,  tho 
Bankmptoy  Act,  which  renders  the  transaotioa 
invalid;  it  is  the  Bills  of  Sale  Aot  1854.  By 
that  Act  it  is  enacted  that  transacti<nis  of  this 
nature,  unless  registered,  shall  be  invalid  as  against 
the  trustee  in  bankruptoy,  unless  possession  is 
token  before  tbe  bankrupt^.  There  is  no  saving 
clause  in  that  Aot,  and  it  is  impossible  to  argue 
that  the  saving  clause  enacted  in  the  Act  of 
1869,  which  enacted  that  unless  possession  was 
taken  before  ^e  bankmptey  the  bill  of  sale  should 
be  invalid  as  against  the  trustee  in  bankruptcy, 
can  be  held  to  apply  to  the  Aot  of  1854.  But  the 
precise  condititms  were  not  fulfilled,  tbe  mortgagee 
does  not  register  the  bill  of  sale.  There  hanng 
besi  a  denial  of  the  debtor  to  his  oredttors  at  a 
time  preceding  the  taking  possession  there  has 
been  an  aot  of  oankraptcy  established,  and,  how- 
6TW  hard  the  case  may  appear  to  be  (the  aoi  of 
bankruptcy  being  unknown),  the  ooort  | 


decide  against  the  mortgagee,  and  most  make  an 
order  in  the  terms  of  the  motion. 

From  tbis  decision  the  bill  of  sale  holder  ap- 
pealed. 

Boxburgh,  Q.C.,  Doria,  and  f.  0.  Crump,  for  the 
appellant. — ^At  the  time  when  the  Bills  of  Sale  Act 
18&4  was  passed  the  Bankmptej  Act  of  1849  was 
in  force,  and  the  133rd  section  of  the  latter  Act 
provided  that  "  all  contracts,  dealings,  and  trans- 
actions by  and  with  an^  bankmpt  really  and  hand 
fide  mode  and  entered  mto  b^ore  the  date  of  the 
fiat  or  the  filmor  of  snoh  petition  "  (a  petition  for 
adjudication  of  bankruptcy)!  Bboald  be  valid  not- 
wititttanding  any  prior  act  of  bankruptcy,  provided 
the  person  deaUog  with  the  bankrupt  had  no 
notice  of  the  prior  act  of  bankruptcy.  Therefore 
the  words  "  time  of  such  bankraptny  "  in  the  first 
section  of  the  Bills  of  Sale  Act  1854  must  mean 
the  time  of  the  fiat  or  of  the  filing  of  the  petition. 
Unless  that  is  so,  a  bill  of  sale  holder,  however 
diligent  he  may  be  in  taking  possession,  would 
always  be  liable  to  be  defeated  by  the  commission 
of  a  secret  act  of  bankruptcy.  The  trustee  seeks  to 
set  up  his  claim  by  relation  back  to  a  prior  act  of 
bankruptcy  under  the  Bankruptcy  Act  of  1869,  but 
if  those  provisions  apply,  so  do  the  94th  and  95th 
sections  of  the  Act,  which  would  protect  a  bill  of 
sale  holder  who  has  taken  possession  withoat 
notice  of  any  act  of  bankruptcy.  This  transaotion 
is  a  "  dealmg  "  witib  the  buikrap^  and  comes 
within  the  protection  (tf  s.  94,  AolMeot.  3,  and 
B.  95,  sub-sect.  1.  In  Exparfe  Arnold;  Be  Wright 
(35  L.  T.  Eep.  N.  S.  21 ;  L.  Rep.  3  Ch.  D.  70),  it 
was  held  by  this  court  that  the  taking  possession 
of  property  comprised  in  a  bill  of  sale  was  a  deal- 
ing with  the  debtor  for  valuable  consideration, 
which  was  protected  by  s.  04,  sub-aect.  3,  of  the 
Bankraptcy  Act  1809,  that  it  took  the  property 
out  of  the  order  and  disposition  of  the  bankrupt 
notwithstanding  a  prior  act  of  bankruptcy;  and 
that  the  bill  of  sale  holder  was  entitled  to  retain 
the  property  as  against  the  trustee  under  the 
liquidation.  That  case  is  entirely  in  our  favoui'. 
Mellish,  L.J.  there  said  that  tliat  aub-section  was 
intended  to  protect  every  hondfide  transaction  not 
amoonting  to  a  giving  away  of  the  bankrupt's  pro- 
perty.  They  also  cited 

Graham  v.  Furber,  14  C.  B.  134. 
Winalow,  Q.O.  and  Winch,  for  the  respondent, 
the  trustee  under  the  liquidation. — This  case  is  not 
governed  by  Ex  parte  Arnold,  re  Wright,  which 
was  a  case  of  a  registered  bill  of  sale.  There  the 
bill  of  sale  was  rendered  valid  by  registrai,ion,  and 
the  transaction  was  held  to  come  within  the  saving 
clause  of  the  Bankruptcy  Act  1869,  sect.  91,  sub- 
sect.  3.  Here  the  bill  of  sale  is  void  under  the 
Bill  of  Sale  Act  1854,  which  contains  no  saving 
clause,  and  the  transaction  cannot  como  within 
the  saving  clause  of  the  Bankruptcy  Act  1869.  The 
only  questionlis,  what  is  the  meaning  of  the  words 
*'  time  of  such  bankruptcy  "  in  the  first  section  of 
the  Bills  of  Sale  Act  1854.  Faueett  T.  Feame  (6 
Q.  B.,  N.  S.,  20)  shows  that  thMe  words  mean  the 
tkne  of  committing  the  act  of  hankmptcy,  and  not 
the  time  when  the  fiat  issues.   They  also  cited : 

Ex  parte  Jay,  re  Blenkhom,  31  L.  T.  Eep.  N".  S.  260 ; 
L.  Eep. !)  (Jh.  COT; 

Aneona  v.  Rogers,  33  L.  T.  Eep.  N.  3.  748  j  L.  Eep.  1 
Ex.  Div.  285 : 

Ex  porta  Schuite,  re  l^ataaU,  80  I*  X.  BO.  H.  8 
478;  L.  Eep.  9  Ch.  409; 

Bankraptoy  Act  1869,  s.  15. 

F.  0.  Crump,  in  reply. 


Jailes,  L.J. — I  am  of  opinion  that  it  impossible 
to  get  out  of  the  plain  meaning  of  the  Bills  of  Sale 
Act.  We  have  nothing  to  do  with  the  policj  or 
impolicy  of  that  Act,  or  with  the  question  whether 
the  transaction  with  which  it  interferes  may  be  a 
transaction  desirable  or  nndeuirable  in  a  commer- 
cial' point  of  view.  The  Legislacnre  has  said  in  so 
many  words  that  if  a  man  takes  a  bill  of  sale  aod 
does  not  register  it  he  is  liable  to  the  consequences 
of  that  Act,  and  one  of  the  conseqaencos  ot  that 
Act  is  that  the  bill  of  sale  is  void  as  against  ths 
assignees  in  bankraptcy  unless  posaoanm  is 
aotnally  taken  before  tha  faankmptcy.  K«v  0* 
qnestioit  iM  ^rbat  is  the  meaning  of  tiie  mrd 
"  bankruptcy  "  there.  What  did  the  word  "  baok- 
rnptcy  "  mean  in  the  year  1854  ?  It  meant  the 
commission  of  an  act  of  bankruptcy  which  n&s 
followed  by  an  adjudication,  and  it  has  receircd  a 
judicial  interpretation  to  that  effect.  It  was  licid 
under  the  former  Bankruptcy  Act  that  the  person 
executing  a  bill  of  sale  became  bankrupt  when  ho 
committed  an  act  of  bankruptcy,  and  we  cannot 
put  any  other  IcRal  meaning  upon  those  words. 
The  O-ith  section  of  the  Bankruptcy  Act  ISHii,  has 
really  nothing  to  do  with  the  question.  It  is  said 
that  the  95th  section  protects  certain  transactions 
with  bankrupts.  That  is  a  general  enactment,  and 
to  hold  that  it  affects  the  Billa  of  Sale  Act  would 
be  to  hold  that  general  words  ia  ft  nAaeqnest  Act 
would  repeal  a  special  providom  in  a  speml  Act 
for  a  special  purpose,  wh&li  oaonot  be.  I  am 
opinion,  therefore,  that  the  title  of  tike  penoa 
claiming  under  the  bill  ot  Bala  is  not  good  U 
against  the  title  of  the  tmstee,  and  the  appeal  wOl, 
therefore,  be  dismissed  with  costs. 

Baggallay,  J.A.,  concurred. 

Bramwell,  J.A.— I  am  entirely  of  the  same 
opinion.  I  am  not  sure  it  was  not  in  a  case  ari-sing 
out  of  the  Bills  of  Sale  Aet  that  I  had  occasion  to 
say  in  this  court  the  other  day  that  it  appeared  a 
hard  case.  This  really  is  not  so,  if  anybody 
would  look  at  the  provisions  of  the  Bills  of 
Sale  Aob  and  the  intention  of  those  who  passed 
it.  It  was  intended  to  insure  the  registration 
of  bills  of  sale,  and  it  gives  persons  time  to 
register  them.  I£  they  choose  noE  to  do  bo.  tba 
tbeLeg^latoredoaa  not  aay  that  the  bffl  of  sals 
shall  be  absolnteily  void  nnder  att  drcoxastaiieei, 
but  that  it  shall  be  void  as  against  assignees  of 
bankrupts  and  others  under  certain  circnmstanoes, 
but  especially  as  against  the  assignees  of  bank- 
rupts if  at  the  time  of  the  bankruptcy  the  goods 
are  in  the  possession  of  the  grantor  of  the  bill  of 
sale.  Now  a  person  who  takes  a  bill  oi  sale  and 
advances  money  upon  it,  may,  if  be  chooses,  ma 
that  risk.  If  ho  does  not  choose  to  do  it  be  need 
not,  for  he  may  register  the  bill  of  sale.  Any 
hardship  upon  him  therefore,  or  what,  upprars  lo 
be  such,  is  one  of  his  own  creating.  JiuiT,  that 
being  so,  the  first  question  we  have  to  consider  is 
whether  tho  word  "bankruptcy"  there  means 
"adjudication  of  bankraptcy,"  or,  having  regard 
to  the  form  which  was  in  existence  at  the  cima  the 
Bills  Ot  Sale  Art  was  passed,  the  "  issat^  of  As 
fiat.**  IBither  of  titiose  expressions  might  turn  baa 
used  if  the  L^slature  had  thought  fit;  but 
instead  of  that  the  Legislature  baa  used  words 
which  have  been  interpreted  to  mean,  and  wfaiA 
certainly  I  always  nnderstood  to  mean,  the  eon* 
mission  an  act  of  bankruptcy.  The  only  n- 
muninK  question  ia  whether  the  Bills  of  Sale  Act 
has  beoA  repealed  in  this  respect  by  the  9ithi  or 
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more  especiallj,  bjr  the  95th  aectiou  of  the  present 
Sankraptcy  Act  (1869).  I  am  of  opinion  that  it 
"bna  not  been  ao  repealed,  not  that  there  are  not 
words  in  those  aections  which  are  inconsistent 
Trith  the  prorision  in  qnestion  of  the  Bills  of 
Sale  Act,  bnt  because  of  that  rale  of  law 
"which  says  that,  thongh  eabseqnent  laws  abrogate 
prior  inconsistent  laws,  that  is  not  so  where  the 
prior  law  is  not  of  f;eneral  application.  Now,  the 
ottject  of  this  first  law  here,  the  Bills  of  Sale  Act, 
WB8  to  iDsnre  the  registration  of  bills  of  sale,  and 
Uie  object  of  the  Bankruptcy  Act  1869  is  not  to 
make  it  less  expedient  w  desirable  that  the 
grantee  of  a  bill  of  sale  shonld  register  it,  or  in 
an^  way  to  diminish  titie  stringency  of  those  pro- 
visions which  the  Bills  of  Sale  Act  contuns  with  a 
▼iow  to  the  registration  of  bills  of  sale.  The 
object  of  the  95th  section  of  the  Bankruptcy  Act 
1869  is  entirely  different.  Therefore,  this  is  not 
one  of  those  oases  in  which  a  subsegnent  law 
abrogates  a  prior  inconsistent  law.  One  oonld 
HlDStrate  it  in  this  way :  Sapposing  that  the  Bills 
of  Sale  Act  bad  been  limited  to  household  fumi- 
tnre  or  stock  in  trade,  it  would  be  manifest  that 
the  general  provisions  of  this  95th  section  would 
not  repeal  the  provisions  of  the  Bills  of  Sale  Act. 
It  is  hardly  necessary  to  cite  an  authority 
upon  this  point,  but  a  somewhat  similar  case 
may  be  found  in  the  Attomey'Generalv.  Lockwood 
<9  M.  &  W.  378;  affirmed  m  error,  10  M.  &  W. 
464},  which  was  decided  thirty-fire  years  ago  in 
ihe  Exchequer.  It  is  somewhat  n^>on  the  same 
line  of  ugument,  though  not  precoaely  in  point. 
I  am  of  ojnnian  that  in  this  case  the  title  of  the 
trustee  must  prerail. 

Appeal  accordingly  dismiued,  with  coste. 

Solicitors  for  the  appellant,  C.  F.  Knox. 

Soliffltor  for  the  respondent,  A.  B.  Copp. 


July  19  and  22,  1876. 

(Before  JiKsa  and  Muush,  L.  JJ.,  and  Bamaxxat, 
J.A.) 

Oozv.  BiBxxH;  Baskeb  tf.  Cox.(a) 
Tleading — Specific  pevfermanee— Demurrer — 3f«Z- 

iifa-HouaneBB — Dedaraimry  decree — 15  |*  16  Vict. 

c  86, ».  60— Bales  of  eowrt,  1875— Order  ZVI., 

rr.  4, 13;  Order  Xfll.,  rr.  1,  8,  9. 
Sff  a  marriage  nttlement  real  e^ata  vaas  Umited 

to  «ue&  wees  a»  iha  hwthamd  and  vif^  thoudd 

fpoitti,  and,  in  {Je/iwU  of  aypointmenit  to  the  u$e 
the  truateee  during  the  life  of  the  wife,  on  trutt 
'  her  for  her  aeparate  we,  tcith  remainder  to 
the  huahand  in  fee.  The  husband  entered  vnU>  a 
contract  to  aelL  tJte  property,  ihe  etaie  of  the  title 
being  diecloeed  to  tne  pttrdioeer.  The  purchase 
money  was  paid  to  the  truateea  of  the  aettlement, 
and  a  draft  eonveyaace  laaa  approved  in  the  form 
of  an  amtointment  by  the  huaoaiid  and  toife  to 
uie  purchaaer,  but  b^ore  adiLoih/  completing  the 
sals  the  husband  suddenly  died,  having,  by  a  ieiU 
dated  before  the  contract,  devised  aU  his  real 
estate  to  trustees  upon  trust  for  his  widow  for 
l^e,  and  aftar  her  death  to  seXl  and  divide  t&s 
proceeds  as  therein  Erected.  The  widow,  who 
was  one  of  the  executors,  commenced  an  action 
eMskut^  fAs  ^urt^uiser,  the  other  exeeutors,  and 
the  devisees  tn  trust  under  the  husbancCs  wiU; 
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and  she  had  delivered  a  statement  of  claim  ashing 
the  court  to  determine  wlifither  ahe  could  be  com- 
peUed  to  concur  in  (he  conveyance  to  (he  pur' 
chaser;  what  was  the  effect  o/  the  eontraei  for 
sale ;  what  would  be  the  devolution  of  the 
purchase  money  if  the  contract  should  be  com- 
pleted ;  and  whetJter,  if  the  contract  was  completed 
oy  the  trustees  of  the  settlement  alone,  the  pur- 
chaser would  be  entitled  to  eompemaiion  in 
respect  of  the  plainliff's  life  interest, 
Seld^  that  the  statement  of  daim  was  not  open 
to  demurrer  by  the  purehaser  on  the  ground  that 
he  was  not  interested  in  aU  (he  fueebone  raised, 
or  on  the  ground  tJuxt  only  a  declaratory  decree  was 
asked  for. 

Tlie  purchaser  also  brotight  an  action  for  specif 
performance  of  the  contract  for  sale  subject  to 
the  widow's  life  interest,  with  compertaatwn  in 
respect  of  that  life  interest  out  of  the  testator's 
personal  estate,  and  daiming  a  Uen  on  the 
purchase  money.  The  defen£inta  to  this  action 
were  the  widow,  the  other  executors,  and  the 
devisees  in  trust  The  devisees  in  (rwai  and  the 
executors  having  demurred  to  the  statement  of 
claim,  the  devisees  disdaiming  at  (he  sarne  time 
all  interest  in  the  purchase  VMney. 
These  demurrers  were  directed  to  stand  to  the 

hearing  cff  the  action. 
Afpuls  firom  two  decisions  of  Yice-Chanoellor 
Bacon.  In  the  first  case  the  action  was  commenced 
on  the  28th  April  1876,  by  Mn.  Isabelki  Cox,  the 
widow  and  ezeootrix  of  William  San^  Cox, 
deceased,  against  William  Barker,  the  trustee  of 
the  marriage  settlement  of  the  plaintiff,  the  devisees 
in  trust  of  the  testator,  his  other  personid  representa- 
tives, one  Thomas  Cox,  and  the  Attorney-General. 
The  plaintiff  delivered  a  statement  of  claim  to 
the  following  effect: — By  the  settlement,  dated 
the  25th  Au^.  1866,  made  upon  the  marriage 
of  the  plaintiff  and  the  testator,  two  ireehoTd 
houses  in  Paradise-street,  Birmingham,  were  con- 
veyed to  William  Hatton  and  Osoome  Bejrnolds, 
as  trustees,  to  such  uses  as  ULr.  and  Mrs.  Cox 
should  appoint,  and.  in  default  of  appointment,  to 
the  Qse  of  the  trustees  during  the  life  of  the 
plainMfT,  in  trust  to  pay  the  rents  to  her  for 
her  seinrate  use  without  power  of  antidpation, 
with  remiunder  to  the  use  of  the  testator  m  fee. 
The  testator  by  his  will,  dated  the  3rd  Feb.  1875, 
bequeathed  the  residue  of  his  personal  estate  to 
Davie,  Hickman,  Osbom  Beynolds  the  younger, 
Lloyd,  Gtoodman,  and  Woody,  upon  trust  to 
convert  and  pay  thereout  Imacies  of  5001.  to  each 
of  the  children  of  Thomas  Cox,  and  to  invest  the 
residue  and  pay  the  income  of  the  investments  to 
the  plaintiff  during  her  life  for  her  separate  use, 
and  after  her  death  to  pay  the  residuary  personal 
estate  to  certain  chanties;  and,  after  reciting 
his  marriage  settlement,  the  testetor  devised  au 
the  real  estate  of  which  he  shcnld  be  seised  at 
his  death,  or  over  which  he  had  any  power  of 
appmntmeut  to  the  above-named  six  trustees,  in 
trust  to  par  the  annual  inoome  to  the  plaintiff 
during  her  mb  toit  her  separate  use,  and  after  her 
death  upon  trust  to  sell  the  same,  and  to  stand 
possessed  of  the  proceeds  in  trust  for  sudi  of  the 
grandchildren  of  Thomas  Cox  as  should  bo 
Hvio^  at  the  death  of  the  plaintiff.  The  testator 
appointed  the  plaintiff  and  the  six  tmsteeB 
executrix  and  executors  of  his  win. 

In  Sept.  1875,  the  defendant,  William  Barker, 
entered  into  n^^otiationa  with  the/test^KV  ixx 
Digitized  by  VjOOglC 
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the  purchase  of  the  tiro  houses  in  Paradise-street, 
BirmiDgbam,  and  the  price  agreed  upon  was  the 
sum  which,  invested  in  CodboIb,  woald  produce  an 
income  of  180!.  per  annum  (6000Z.  Consols).  The 
circumstances  of  the  case  were  fully  explained  to 
the  trustees  of  the  settlement,  and  a  conlract  for 
purchase  waa  entered  into  between  the  testator 
and  Barker  on  the  2&th  Oct.  1875,  which  stated 
that  the  premises  "  are  now  settled  t^  such  uses  as 
the  vendor  and  Isabella  Cox,  his  wife,  shall  jointly 
appoint,  and  the  vendor  will  procure  a  proper 
assurance  of  the  premisefl  to  the  porchaser,  to  be 
executed  all  neceuary  ^artiee.  Aa  abstract 
of  the  vendor's  title,  including  the  marriage  settle- 
ment, was  sent  to  the  pur^iaser's  solicitor,  and, 
pmding  the  oompletiom  of  the  purchase,  some 
correspondence  took  place  on  the  subject  of  the 
investment  and  proposed  settlement  of  the 
purchase- money. 

On  the 22nd  jDec.'l875,  60001.  Consols  were  pur- 
chsaed  by  Barker  in  the  names  of  Hatton  and 
Osborne  Beynolds,  the  tmstees  of  the  settlement, 
in  pursuance  of  the  agreement  for  sale,  and  a 
deposit  which  had  previously  been  paid  by  Barker 
was  thereupon  returned  to  him.  On  the  23rd 
Deo.  1875,  on  which  day  the  conveyance  was  sent 
by  the  purchaser's  solicUor  for  ^ecution  by  the 
testator  and  the  plaintiff,  the  testator  died  sud- 
denly without  having  executed  it.  The  convey- 
ance was  in  form  ui  appointment  by  the  testator 
and  the  phdntifE,  under  the  power  contained  in 
ikjsa  marriage  settlement,  wiUiout  anv  convey- 
ance by  the  testator  and  the  plaintiff,  or  by  Hatton 
and  Osborne  Beiynolds,  of  tboir  respective  estates 
or  interests  in  default  of  a{^iomtment.  The 
draft  of  the  conveyanoe  bad  been  previously  ap- 
proved by  the  soucitoni  acting  for  the  plaintiff, 
but  without  her  express  instructions  for  this  pur- 
pose. 

According  to  the  statement  of  claim  the  plain- 
tiff, in  conversation  with  the  testator  and  William 
Hatton,  pending  the  negotiations  already  referred 
to,  said  she  thought  it  a  pity  to  disturb  the  position 
of  the  trust  property,  but  did  not  either  agree  or 
refuse  to  concur  in  the  sale.  She  was  not  in- 
formed and  was  not  aware  that  her  consent  was 
required  to  the  sale.  Bdna  advised  after  the  tes- 
tator's death  that  it  lay  wiu  herself  and  the  trus- 
tees of  the  settlement  to  con^^,  or  not  to  com- 
plete the  sale  to  Baricer,  bat  that  if  the  siUe  were 
so  oompleted,  the  property  might,  for  the  pur- 
poses <u  the  testator's  will,  be  treated  as  converted 
into  personal  estate  during  his  lifetime,  and  its 
destination  under  the  wiU  diverted  from  the 
grandchildren  of  Thomas  Cox  to  the  residuary 
charitable  legatees,  and  believing  that  the  testator 
had  not  present  to  his  mind  in  contracting  for  the 
Bale  that  the  cSecb  would  be  to  vary  the  dispo- 
sitions made  by  his  will,  the  plaintiff  declined  to 
concur  in  or  be  a  party  to  complete  the  sale. 

At  the  death  ot  the  testator  the  plaintiff  and  the 
defendant,  Thomas  Coz,  were  his  only  next  of  kin. 
The  will  was  proved  by  the  phuntiff,  Davie,  Hick- 
man, and  Ostxuiie  Beynolds  the  yoanffer  alone. 
All  the  MX  tmstees  excrot  Woody,  who  disclaimed 
in  March  1876,  accepted  the  tmsts  ctf  the  will.  In 
an  actioi  bronght  b^  the  phuntiff  on  ^  25th 
Feb.  1876  against  Davie,  Hickmsn,  Beynolds  the 
younger,  Lloyd,  Goodman,  and  Woody  for  the 
administration  of  the  real  and  personal  estate  of 
the  testator,  Botteu  was  appointed  a  trustee  of 
the  will  in  the  place  of  Woody. 


By  her  statement  of  claim  the  plaintiff  defied 
to  have  the  following  questions  determined  bj 
court : 

1.  Whether,  as  between  the  defendant  Bcrte 
and  the  real  representatives  of  the  testUn.  ^ 
contract  of  the  25th  Oct.  1875  was  binding  on  (he 
defendant  and  such  real  representatives  re^le^ 
tively,  or  whether  such  contract  was  or  oat  em- 
ditional  on  the  plaintifTs  consenting  to  nd 
actually  ooDCurriog  in  the  execution  of  the  ioitt 
power  of  appointment  vested  in  the  testator  aid 
her,  and  what  was  the  true  oonstraotitn  of  ^ 
contract  as  between  the  said  |)atiies. 

2.  Whether  Barker  waa  entitled,  if  he  shoold  » 
claim,  to  have  the  intended  purchase  completfli 
by  the  trustees  of  the  settlenwnt  as  to  the  ski- 
mate  remainder  only  in  the  property,  with  a  eoB> 
pensation  out  of  the  parchase-mooey  for  the  i& 
interesG  of  the  plaintin  therein. 

[3  Belated  to  the  distinctions  of  the  pnidaie- 
money  if  the  contract  were  v^d.J 

4.  Whether  if  the  contract  was  not  valid  ud 
binding  as  between  all  the  above-memtioned  per- 
sons,  and  was  not  completed  in  the  testator's  liie 
time,  it  did  or  did  not  operate  to  convert  tht 
testator's  ultimate  remainder  in  the  prapEitj 
comprised  in  it  from  real  to  personal  estate  for  tu 
purposes  of  his  will,  and  as  betvre«i  his  real  nd 
personal  representatives. 

5.  If  so  converted,  whether  such  property  «  da 
60001.  Consols  was  of  the  nature  of  pure  penoail^, 
or  of  personalty  savouring  of  the  realty,  fir  ub 
purposes  of  the  residuary  bequest  of  penosal 
estate  contained  in  the  will. 

6.  Whether  the  plaintiff  could  be  compelled  ta 
concur  in  any  conveyance  of  the  property  to  ^ 
defendant  Barker. 

7.  Whether,  if  not  so  compellable,  her  cn- 
carreuce  in  any  such  conveyance  would  alter  ^ 
ultimate  destination  of  the  testator's  interest  iads 
property  under  the  dispositions  cwtained  in  lii 
will. 

8.  Whether  any  trusts  of  the  proceeds  of  sale,* 
of  the  testator's  interest  in  the  same,  wwnlid^ 
declared  by  &e  testator  in  his  lifetime. 

The  i)laiiitdff  having  claimed  that  these  (p^ 
tlons  might  be  determined  by  the  eonrt  as  betna 
the  several  parties  thereto,  the  d^endans  Bsfar 
demnrrcd  to  the  whoile  statement  of  claim  on 
ground  that  the  fiuts  therein  all^fod  did  not  ie* 
any  cause  of  action  to  which  effect  could  be 
by  the  court  against  him,  and,  on  other  groiiiii& 
"  Bufi^cient  in  law  to  sustain  this  demurrer." 


Baakbb  v.  Cox. 
This  waa  an  action  by  Barker  daiming  spedE: 
performance  of  the  oontract  of  the  25th  Oct  ISS- 
by  a  conveyanoe  to  the  plaintiff  of  fee 
subject  to  ftuB.  Cox's  life  interest,  with  coBipffl* 
tiou  to  the  plaintiff  out  of  the  testator's  povisil 
estate  in  respect  of  such  life  interest. 

To  the  statement  of  claim  in  this  ac^tn 
demurrers  weve  pnt  in. 

1.  A  demurrer  and  disclaimer  by  the  rsri  ^ 
Bonal  representatives  u&^erUie  wfll  (^tbetestsW 
rsising  the  oase  that  as  the  contract  disdoeed  tbe 
state  of  the  title  the  purchaser  could  not  (At0 
specific  performance  with  an  abatement; 
claiming  any  interest  in  the  sum  of  6OO0L  |n 
over  to  the  trustees  of  the  settloneot  in  luf* 
<A  the  porduso-mon^.  \ 
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2.  A  demurrer  by  Mrs.  Cox  and  the  personal 
Tepresentatives  of  the  teatator,  admitting  that  the 
purchaser  was  entitled  to  saoh  partial  performanoe 
of  the  contract  as  was  churned  by  him,  bat  demnr- 
ring  to  the  claim  for  compensation  ont  of  the 
testator's  lifb  interest  on  the  ground  that  it  was  by 
the  contract  diulcsed  to  the  plaintiiF  that  the 
testatwvas  not  entitled  to  scU  as  absolute  owner. 
They  fdso  claimed  tite  parchMe>money  as  part  of 
the  testator's  personal  estate. 

The  demorrers  in  both  actions  having  been 
-aivoed  in  the  court  below, 

Bacon,  Y.O.  said :  Having  now  heard  all 
ihese  demnrrerB,  the  first  is  by  far  the  moat 
important,  as  it  is  founded  on  what  must  be 
■admitted  to  be  quite  a  new  mle  of  this  Court. 
Now,  I  take  it  that  it  was  the  intention  of  the 
liOgislatnre,  when  any  question  of  any  sort,  or  any 
set  of  qaestions  arose,  to  endeavour  by  one  hear- 
ing and  one  decree  to  dispose  of  all  the  matters 
in  litigation  between  all  the  parties  who  were 
interested  in  the  snbjecti  of  the  litigation.  Th^ 
object  seems  to  have  been  in  the  mind  of  Hrs. 
■Cox.  when  she  filed  her  statemrait  of  olum.  The 
statement^  ti[  daun  is  remarkably  fair  and  full, 
and  contains  no  allegation  that  anybody  can,  with 
any  reaaoc,  object  to.  It  states  clearly  and  expli- 
•citiy  the  sort  of  entangled  condition  into  which 
the  subject  of  this  contract  had  fallen,  and  the 
embarrassing  position  of  the  administration  of  the 
testator's  estate.  If  there  is  anything  to  be 
ascribed  to  the  proTiaionE  of  the  Judicature  Act 
other  than  what  I  have  mentioned,  I  am  at  a  loss 
to  discover  it ;  and  such  being  the  meaning  of  the 
liCgisIatnre,  it  is  the  bounden  dnty  of  every  court 
to  give  full  effect  to  that  meaning.  The  Act  of 
Parliament,  at  the  same  time  that  it  has  enabled 
any  person  stating  a  claim  to  bring  before  the 
court  all  pers(ms  interested  in  that  claim,  and  to 
uudode  in  the  daim  every  question  that  can 
belong  to  it,  or  arise  ont  of  it,  has  at  the  same  time 
caDmiUy  provided  that  no  me  shall  be  prmodieed 
by  the  net  of  bis  being  joined.  The  nues  are 
distinct  on  the  snbject.  Now  the  first  demurrer 
is  that  of  Ifr.  Barker,  who  says  he  is  called  npon 
to  be  a  party  to  a  litigation  in  the  greater  portion 
•cS  whidi  he  has  no  kind  of  interest,  that  many  of 
the  qnestions  raised  do  not  concern  him,  and  that 
he  cannot  be  affected  by  their  result  in  any  way. 
That  is  the  very  thing  which,  in  my  opinion,  the 
liegislature  meant  to  accomplish.  It  meant  to 
deal  with  cases  in  which  there  were  many  persons 
interested,  and  many  interests  involved,  and  to 
ffve  the  court  power  onoe  for  all  to  dispose  of 
those  cases,  and  to  dispose  of  all  the  interests  of 
many  parties.  I  think  Mr.  Barker  has  no  reason 
to  complain.  He  has  full  HberW  in  his  answer  to 
hnng  rorwsid  every  right  that  he  can  assign,  aud 
tol»io^itfivwavdwiu  no  greater  risk<^  fitQnre 
of  justroe  than  woald  reasonably  hu)pen  if  he 
were  the  sole  part?  to  the  aoldon.  It  cannot  be 
.disputed  that  the  Act  (15  ft  19  Vict.  o.  86,  s.  50). 
which  enables  the  court  to  pronounce  dedaraticms 
is  in  its  full  vigour.  Wheuier  any  relief  is  to  be 
founded  on  Mrs.  Cox's  claim  will  depend  on  the 
dedsion  of  the  several  questions  which  she  has 
raised  in  her  statement  oE  claim.  I  cannot 
myself  perceive  that  when  the  oourt  comes  to 
denide  any  one  of  these  questione  it  will  leave  it 
with  only  the  expression  of  an  <^inion.  The 
court  will  not  necessarily  stop  with  a  mere  decla- 
zataon,  bat  willf  aa  I  should  expect  and  believQ, 
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give  directions  in  the  shape  of  a  decree  necessary 
to  carry  into  effect  the  opinions  which  the  court 
may  have  expressed.  If,  in  the  opinitm  of  the  court, 
the  plaintiff  is  compellable  to  concur  in  any 
oonv6;^ce  to  ^rker,  ^va  there  most  be  a 
direction  that  she  do  convey;  if  she  is  not 
compellable,  the  answer  to  the  qnestion  will 
be  oondnsiTe.  I  do  not  adopt  the  view  that  the 
provisions  of  the  statat^  which  enable  the  state- 
ment <^  suoh  a  claim  as  this  to  bo  made,  and  the 
judgment  of  the  oourt  to  be  taken  on  it,  mean 
that  the  court  is  to  express  an  opinion  only,  and 
go  no  further,  and  I  cannot  see  that  !Bitr.  Inrker, 
m  the  face  of  this  Acb  of  Parliament,  has  any  right 
to  oomplaiu  of  the  statement  of  claim  delivered 
hv  Mrs.  Cox.  I  see  no  harm  in  p>ermitting  Mrs. 
Cox's  claim  to  go  on  in  its  roguUu*  coarse,  and  I 
see  no  reason  why  Mr.  Barker,  althongh  he  is 
nominally  associated  with  other  defendants,  should 
not  proceed  to  state  his  defence,  and  his  title  to 
relief,  because  title  to  relief,  as  well  as  defence, 
are  included  in  the  questions  raised  at  the  end  <A 
Mrs.  Crac's  chum.  I  think,  therefore,  that  hia 
demurrer  camiot  be  allowed.  I  overrole  it 
without  costs. 

With  respect  to  Hie  other  two  demarrem,  his 
Lordship  said  that  he  should  neither  allow  nor 
overrule  tbem,  but  he  proposed  to  save  the 
ben^t  them  until  the  hearing  of  the  action, 
when,  if  Mr.  Barker's  action  came  to  a  hearing, 
these  demurrers  could  be  argued.  The  costs 
would  be  reserved. 

The  defendant.  Barker,  appealed  from  the  over- 
ruling of  his  demarrer  in  the  first  action. 

Sir  H.  Jackson,  Q.O.  and  Cha'pman  Barber,  for 
the  appellant,  contended  that  the  statement  of 
claim  was  demurrable,  as  it  sought  to  obtain  a 
mere  abstract  expression  of  opinion  npon  matters 
ejecting  in  certain  events  the  rights  and  interests 
of  persons  interested  under  the  will  of  W.  S.  Cox. 
Although  joined  as  a  defendant  with  these  per- 
sons. Barker  had  no  interest  whatever  in  these 
questions,  while,  as  to  the  only  question  in  which 
he  was  interested,  namely,  the  validity  of  the 
contract  of  Oct.  1875,  the  plaintiff,  by  her  state- 
ment of  claim,  neither  repudiated  nor  sought 
specific  performance  of  it  They  submitted  the 
court  would  not  entertain  a  bill  which  raised  a 
mere  abstract  question  and  asked  for  no  relief. 
The  Act  15  &  16  Vict.  c.  50,  did  not  enable  a  bill 
to  be  filed  for  the  purpose  of  obtaining  a  mere 
declaration  of  right  on  which  consequential  relief 
was  neither  asked  nor  ooold  be  obtained.  They 
referred  to  • 

UookeY.  LoT3,K«nnngton,i'E..  &J.78S; 

Jaekaon  v.  TurnUy,  1  Drew,  617 1 

Briatmo  v.  Whitman,  4  E  A  L  748; 

Harrti  v.  Davvy,  84  L.  T.  B«p.  N.  H.  8tt  ;  2 1*.  Bsp. 
Ch.  Dir.  721. 

Smf,  Q.C.  and  BrnttU  BohertSt  for  the  pbunfeifl^ 
were  not  called  npon. 

JiHSS,  L.  J. — By  this  demurrar  two  objeetiona 
are  taken.  One  objection  is  for  multifariousness, 
but  that  has  ceased  to  be  an  objection  by  the 
exjmss  enactment  of  the  Judicatore  Act,  althongh, 
of  course,  it  may  be  stated.  Belief  might  oe 
obtained  in  another  manner,  but  this  is  not  a 
ground  of  demurrer  to  a  statement  of  claim.  The 
other  ground  is,  that  the  plaintiff  merely  prays 
declarations  on  certain  questions,  and  that  no 
decree  giving  relief  can  be  made.  ThQ  statement 
of  claim,  however,  asks,  n^gpg|g  ^^i^d^c^^Me 
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bat  for  farther  and  other  relief,  that  is,  that  the 
proper  consequential  order  may  be  made,  and 
there  would  be  do  difficulty  in  framing  a  conae- 
qaential  oi^er  baaed  upon  the  fiiidings  on  those 
questions.  It  would,  I  think,  bo  easy  to  direct 
a  oonveyanoe  to  be  made  to  the  proper  persons 
aooording  to  one  finding,  and  to  direct  the  money 
to  be  dealt  with  according  to  the  other  finding. 
Then  it  is  said  that  in  the  three  cases  which  were 
cited  under  the  <M  law.  it  was  held  that,  under  the 
Act  15  &  16  Yiot.  c.  86,  a  plaintiff  oould  not  file  a  bill 
for  a  mere  deolaration,  unless  there  were  some 
consec|neiitial  relief  which  the  court  had  the  power 
of  ginng.  It  appears  to  me  that  in  those  oases 
the  court  adopted  rather  a  narrow  view,  though  it 
certainly  woald  not  hare  done  to  aak  the  court  to 
make  a  declaration  upon  mere  abstniict  qaestiona, 
andpossibly  it  would  not  be  right  to  a^  a  Court 
of  Equity  to  decide  something  which  would  have 
to  bo  determined  in  a  court  of  law.  In  the  present 
case  declarations  are  asked  with  resard  to  oertain 
lights  for  the  purpose  of  clearing  the  estate  which 
has  to  be  administered.  The  case  is  very  fairly 
stated,  and  it  is  right  that  the  questions  should 
be  determined,  the  contract  having  been  entered 
into  by  a  deceased  person,  and  his  representaiives 
having  oonflioting  interests  with  regard  to  it. 
The  real  representatives  take  one  view,  and  the 
personal  representatives  take  anotiur  view,  and 
the  estate  mnst  be  admimstered.  It  appews  to 
me  that  the  Yice-Chancellor  was  quite  right  in  say- 
ing that  there  is  a  subject-matter  for  decision,  and 
that  it  is  proper  that  the  questions  should  be 
answered ;  and  that  the  court  i^nld  retain  in  its 
hands  the  power  of  giving  consequential  relief. 
Then,  as  to  the  difficulty  suggested,  that  the 
defendant  Barker  will  be  kept  here  as  a  party 
while  questions  in  which  he  is  not  interested  are 
dealt  with  and  disposed  of,  one  of  the  most  bene- 
ficial of  the  rales  under  the  new  system  is,  that  it 
is  quite  competent  for  the  court  to  say,  we  will 
have  those  two  questions  in  which  ho  is  interested 
tried  first — the  two  first  questions  which  relate 
entirely  to  the  demurring  defendant,  viz.,  as  to 
what  are  his  rights  under  the  contract — and  the 
oonrt  oan_  pnt  those  two  questions  in  the  course 
of  the  trial  in  the  first  instance,  and  determine 
them  as  between  him  and  the  otber  parties,  and 
he  will  not  he  preja^ced  in  any  way  by  the  other 
matters  which  nave  to  be  disposed  of.  It  seems 
to  me  it  would  be  quite  right  that  the  court  should 
determine,  in  the  firsb  instance,  what  are  the 
rights  of  Mr.  Barker  as  against  the  representetives 
of  tbe  testetor.  I  think  we  Vice-ChuioeUor*B  order 
was  quite  right,  and  ib»  mppdBl  most  be  retosed 
with  costs. 

Mellish,  L.J. — I  am  of  tbe  same  opinion.  The 
real  question  is  whether  more  actiona  have  not 
beenbroaght  here  than  was  nceciisary,  there  being 
apparently  three  actions  altogether.  But  that 
is  not  the  question  now  before  uh.  If  there  are 
too  many  actions  an  order  may  be  made  by  the 
court  to  consolidate  them,  or  to  deal  with  them  in 
some  other  way  which  will  remedy  that  objection. 
I  a^ree  that  thia  is  not  a  deamrraMe  fttatfimwnti  el 
claim. 

Baggalut,  J.A. — I  am  of  the  same  opinion. 
So  far  as  r^^ards  the  olgeotion  of  multifariousnesB, 
as  the  Lord  Justice  James  has  pointed  out,  that 

expressly  met  by  the  orders  under  the  Judica- 
ture Acts,  and  any  such  diffioolty  as  bw  been 
suggested  is  met  by  tlusiat^  8th,  «Dd  OUmOeBOf 


I  Order  XYII.  I  felt  a  good  deal  pressed  at  fint 
i  by  the  decisions  of  Vice- Chancellor  Wood  in  tbe 
cases  of  Mooko  v.  Lord  Kensinffton,  and  Briefnw  t. 
Whitmore,  but  it  appears  to  me  there  ia  no  n»ia 
in  thia  case  for  the  objection  which  prevailed 
there.  The  50th  section  of  the  15  &  16  Tict  c 
86  empowers  the  Court  of  Chancery  to  make 
binding  declarations  of  right  without  giving  conse- 
quentiu  relief;  and  Yice-Chancellor  Wood  wu 
of  opinicm  that  it  only  empowered  the  oonrt  to 
make  snch  deolarationB  of  right  in  eases  in  whidi 
some  eqaitable  relief  might  be  granted  if  iba 
plaintiff  chose  to  ask  for  it.  Bnt,  in  tins  case  it 
appears  to  me  that,  consequential  npon  the  deckrv 
tion  of  righte  which  is  asked  for,  several  fmns  d 
consequential  relief  might  be  granted.  It  is  ool; 
necessary  to  mention  one;  6000Z.  Consols  hare 
been  placed  in  the  names  of  the  trustees  of  the 
settlement,  and  the  consequential  relief  upoa  ^ 
declaration  would  be  a  direction  as  to  the  applies^ 
tion  of  that  fond. 

Babkeb  0.  Cox. 
Thx  tnutees  of  tbe  will  of  the  testator  appealed 
from  the  decision  c£  the  YicC'Chanoenor  ordering 
their  demurrer  to  stand  to  the  hearing. 

Eay,  Q.C.  and  Woodrqfe,  for  the  appellant, 
contoaded  that  as  the  plaintiff  when  he  entered 
into  the  contract  knew  the  state  of  the  title,  and 
no  representation  was  made  to  him  on  the  part  of 
the  vendor  that  the  fee, simple  would  be  ccmveyed, 
he  was  not  entitled  to'  partial  performance  with 
an  abatement  in  respect  of  Mrs.  Cox's  life  interest, 
and  his  action,  brought  with  full  knowledge  of 
the  facts,  must  be  dismissed  with  costs.  The 
appellants  had  no  interest  in  the  purchase  mtmef, 
which  did  not  even  stand  in  their  names,  and 
every  question  could  be  decided  on  the  demurrer. 

Euiaell  Sioberi$f  tm  the  exacntors,  who  had  not 

appealed. 

Sir  S.  Jackaon,  Q.C.  and  Ohapnum  Barber,  for 
the  plaintiff,  were  not  heard. 
The  following  cases  were  cited : 
Cattle  V.  Wilkinson,  L.Bap.  5  Ch.  App.  53i: 
BantMV.  Wood,  21X..T.3tep.  M.S.  227;  L.Bap.S 

Eq.424; 
Jlfau  V.  ToplMm,  19  Boav.  57A  ; 
Hooper  t.  Smart,  88&.T.a«i.  XT.  8.  Mi  L-BV^. 

18  £q.  683 : 
Wilson  V.  Williams,  3  Jar.  N.&il^^ 
Dart's  Vendors  &  pDrohaaai,p.  1M7 1 
Emery  r.  Wage,  5  Vea.  846. 

James,  L.  J. — I  am  of  opinion  that  this  demarrer 
was  properly  dealt  with  by  tbe  Vioe-Chancellor. 
He  did  not  intend  to  decide  the  mister  finiUyp 
and  tbe  fact  is,  that  these  trustees  are  not  toe 
persons  really  interested  in  tbe  question.  They 
are  only  trustees,  and  in  their  character  nf  trus- 
tees and  executors  they  have  no  beneficial  in- 
terest. The  real  question  is  as  betwi-on  Mr. 
Barker  and  the  real  and  pcrtioniil  estates  oi  iha 
testator.  The  persons  interested  in  the  real  and, 
persona)  estetes  take differentviewaofthe matter; 
and,  therefore,  it  is  fitting  that  the  whole  mttttr 
ahetdd  be  datannmedt  apt  npocn  tha  d— iaiwi 
flie  tmBtees,  who  Ibave  no  intarest  ia  it  lb  Ask 
character  of  trustees,  but  Uiat  it  shonld  be  dealt  with 
in  the  presence  of  all  the  parties.  It  appears  to 
me  that  there  ought  to  be  no  difficulty  m  haviog 
the  whole  thing  disposed  of,  there  being  do  di>* 
puted  facte  wpou  the  atatemeDt  of  elain  and  if 
Saacot  in  flwprMMWiafll  wraiyboi^,  jiaatM  ulwiglr 
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and  expeditions^  as  upon  demurrer.  The  objeo- 
"iSan  to  decoding  it  upon  demurrer  is,  that  it  wonld 
lie  »  detasicHi  only  between  tin  plaintiff  and  the 
damorring  parties,  and  would  not  determine  the 
oua  as  between  them  and  the  other  parties.  I 
'fehink,  therefore,  that  the  Yioe-Chanoellor  was 

anite  ri^ht  in  saying,  let  this  demnrrer  stand  to 
lie  hearmg,  and  then  I  wiUgive  a  decision  in  the 
presence  of  all  parties.  Tdb  appeal  wiU  be  re- 
Tosed  with  oosts. 

Mblush,  L.J.  and  Bagoallat,  J.A.  concurred. 
Solicitors  for  Mrs.  Cox,  Enmedy,  HitqheB,  and 
Keimedy,  agents  fbr  Palmer^  Soh  and  Broughton, 

SoliffltOTB  for  TiSr.  Barker,  Oamlen  and  Son, 
■gents  for  W.  CoUreU,  Birmingham. 


WedTiesday,  Dec.  13, 1876. 
(Before  Jajcsb,  L.J.,  and  Bagoaixat  and  Bbxtti 
JJ.A.) 

£e  ITationax  Funds  AssvKAitcB  CoMFAirT.(a) 
I*raetiee — Time  for  appealing — Windiitg-^p  ordtr 
— Oompaniee  Act  1862,  aeet.  124 — Juaieatwe 
Act  1875— Bwles  9  and  15  of  Order  LVIII. 
Order  LVIII.,  rule  9, ^ovides  thai  "the  time  for 
Oj^pedling  from  any  order  or  decision  made  or 
gwen  in  the  matter  of  the  vnndvng-up  of  a  com- 
poMiy,  under  the  provisiont  of  the  Companies  Act 
1862,  or  any  Ad  amending  the  earns,  or  any  order 
or  decision  made  in  the  matter  of  any  hanJeruptoy, 
or  in  am/y  other  matter  not  leing  an  action,  sliall 
he      eame  ae  the  time  limited  for  ovpeoZ  from 
an  interlocutory  order  under  nUe  15.     Rule  15 
fixea  the  Umit  of  twenty-one  daye  for  bringing 
an  appeal  from  an  interloeutory  order, 
SeU,  that  wider  rule  9  an  appeal  from  an  order  io 
wcnd-up  a  company  ought  to  he  hrought  tmAw 
hoen^'One  daye. 
Ox  the  2»th  July  1876,  the'  Hastor  of  the  BoUs 
made  an  order  to  wind-np  the  National  Funds 
Assurance  Company.   The  oompany  gave  notice 
of  appeal,  bnt  their  appeal  was  oismiBsed  on  the 
6th  Deo.  1876,  on  the  ground  that  it  was  not  set 
down  in  proper  time.    A  new  notice  of  appeal 
was  given,  and  the  Court  of  Appeal,  on  an 
esa  parte  application,  ordered  the  appeal  to  be 
entered,  reserring  all  ob^'ections  to-  the  respon- 
dents.   Notice  (H  an  original  motion  was  then 
given  to  advance  the  hearing  and  to  stay,  the  pro- 
ceedings pending  the  appeal. 

An  otriection  was  raised  that  the  appeal  was 
bronritt  too  late,  inasmuch  as  rule  9  of  Order 
XjVIIL,  under  the  Judicature  Act  of  1875,  pro- 
Tides  tiiat  "  the  time  for  appealing  from  any 
otder  or  decision  made  or  given  in  the  mattv  in 
the  wioding-np  of  a  company  nnder  the  provi- 
sions of  the  Companies  Act  1862,  or  any  Act 
amending  the  same,  or  any  order  or  dedsion 
made  in  the  matter  of  any  bankruptcy,  or  in  any 
other  matter  not  being  an  action,  shall  be  the 
same  as  the  time  limited  for  appeal  from  an 
interlocutory  order  under  rule  lo,  and  rule  15 
fixes  the  limit  of  twenty-one  days  for  bringing  an 
appeal  from  an  interlocutory  wder.  The  motion 
now  came  on  for  hearing. 

Ince,  Q.C.  and  Stward  Bries,  for  the  appdlants, 
contended  that  the  statntory  Umit  of  twentj-one 
days  did  not  a|^y  to  an  appeal  fnnn  the  onginal 
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winding-up  order.  They  relied  upaa  the  fact  that 
the  words  in  rule  9,  which  expressly  mendtmed 
appeals  from  orders  made  in  the  matter  of  the 
winding-up  of  a  company,  were  the  same  as  the 
words  of  sect.  124  of  the  Companies  Act  1862, 
with  regard  to  which  in  the  case  of  Be  Univeredl 
Bank  (14  L.  T.  Bep.  K.  S.  691 ;  L.  Bep.  1  Ch. 
App.  428),  Lord  Obancdlor  Cranworth  directed 
an  appeal  from  a  winding-up  order  to  be  received 
after  the  expiratioa  of  twenty-one  days,  and 
expressed  an  opinion  in  accordance  with  a  decision 
of  Yioe-Chanoellor  Eindersley  in  Be  The  Anglo* 
Oaltfomian  Gold  Mining  Company  (5  L.  T.  Bep. 
N.  8.  7S9 ;  1  Brew.  A  Sm.  mS),  upon  the  ooo- 
stoaotifni  ol  the  Windiiu-ap  Arts  of  1848  and 
1840,  that  the  itstntcny  Umit  of  twenty-one  days 
did  not  ^>ply  to  an  appeal  trom  the  originikl 
winding-iq>  order.  Tbo  third  dense  of  rtue  9, 
"  in  any  other  matter  not  being  an  aoti<»i»"  coold 
not  extend  to  orders  made  under  the  Compomes 
Aots  which  had  been  referred  to. 

Ohitty,  Q.C.  and  O.  H.  Turner,  for  the  peti- 
tioner, snbmitted  that  the  deosion  ai  Lord  Una- 
worth  in  the  case  of  Be  Univereal  Bank  was  not 
binding  on  the  oourt,  inasmuch  as  it  was  given 
upton  an  ese  parte  application,  and  amounted  to 
nothing  more  than  a  direction  to  bis  secretary  to 
receive  the  appeal  petition,  every  objection  being, 
therefore,  left  open  to  the  respondents  on  the 
hearing  of  the  appeaL  The  decieion  of  Yice- 
Chanoellor  Kind«Bley  related  to  different  Acts 
of  Parliament;  and  even  if  Lord  Cranworth's 
decision  was  binding  on  the  construction  bf 
sect.  124  of  th«  Act  of  1862,  yet  the  9th  rale 
contained  the  additional  wtnds,  "  any  other  matter 
not  being  an  action,"  whioh  were  soflSdent  to 
include  sn  appeal  from  an  order  to  wind-np  a 
oompany  if  it  was  not  inoloded  under  iho  inenoos 
words. 

Whiteihoms,  for  the  (Mcaal  liqaidatar  of  ths 

company. 
Ince,  Q.C.,  in  reply. 

James,  L.J. — I  am  of  opinion  that  the  limit  ol 
twenty-one  days  applies  to  an  appeal  from  a 
winding-up  cnder,  unless  the  oonrt  extends  the 
time,  a  the  ooort  had  now  for  the  first  time 
to  consbroe  sect  124  oi  the  CcMoapaniM  Act  1862, 
I  shoold  have  had  no  donbt  that  it  applied  to  an 
appe^  from  a  winding*np  order,  lb  is  diffioolfe 
to  o(»ioeive  any  reasim  why  such  an  order  should 
be  subject  to  a  different  rule  from  all  other 
orders.  All  convenience  and  all  justice  we  in 
favour  of  imposing  the  limitatum  ci  the  time  for 
appealing,  for  after  Uie  winding-up  order  had  been 
made  w  the  business  of  the  company  was 
suspended ;  everything  was  put  into  a  state  whi<A 
demanded  ^e  utmost  promptitude  if  it  was 
deeded  to  reverse  the  order.  When  the  grounds 
of  Yice^Ohancellor  Kndersley's  decision  are 
looked  at,  it  is  evident  that  it 'had  no  appb- 
cation  to  tfae  construction  of  seot.  124,  aad 
Lord  Cranworth's  order  was  only  a  direotion  to 
his  own  secretary  to  receive  the  petition,  tbe 
whole  thing  beina  left  open  for  ai^ument  after  it 
had  been  reoeivef  No  one  has  been  able  to  pro- 
duce a  single  case  in  which  the  onestion  has  been 
argued  or  nude  really  the  suqjeet  o£  jndifMsl 
decision.  We  have  consulted  the  registrar  and 
one  of  the  chief  clerks,  who  state  that  they  are 
not  aware  fA  any  such  decision.  There  beinfe 
thereSn^  no  eetwNished  ^aotice,  I  ^^'^^^^^ 
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the  oonrt  are  now  praelnded  iitim  giviiig  to  the 
irwds  ot  rule  9  their  natural  and  proper  meaning. 

Baooauat,  J.A. — I  am  of  Uie  same  opinion. 
Bnle  9  deals  with  three  clawes  of  appeals,  and  if 
the  present  com  does  not  come  within  the  first  class, 
it  certainly  comee  within  the  third,  and  tlierefore 
the  appeal  onght  to  hare  been  faroi^t  within  the 
twmty-one  dejs. 

Bkktc,  J.A. — I  think  that  primd  fad*  it  would 
be  a  afcranga  coodoeion  thait  an  order  to  wind-np 
ft  company  was  not  an  order  in  the  vaatber  of  the 
-winding-op.  For  tha  reasons  already  mentioned, 
I  am  of  opinion  that  Lord  Cran wort  fa's  order 
was  not  a  faindiajif  judicial  decision  on  the  oon- 
Btraotion  of  sect.  124,  and  under  tJbat  section  I 
think  that  the  i^peal  would  have  been  too  late. 
The  present  case,  if  it  is  within  seot.  124,  is 
wichio  the  first  tH^ach  of  rule  9 ;  if  it  ia  not  within 
sect.  124,  then  Mr.  Chitty's  contention  is  right 
that  it  is  within  the  third  branch  of  rale  9.  A 
considwatioa  of  grsat  foroe  in  support  ot  that 
Tiew  ia  this,  that  if  a  winding-up  order  was  not 
within  rule  9,  it  would  be  the  only  order  in  a 
matter  not  being  an  action  whidi  would  not  be 
within  it.  Sach  orders  as  orders  made  under  the 
Trustees  Acts  and  the  Trastees  Belief  Act  are 
clearly  within  it. 

Inee,  Q.G.  asked  that  the  time  hat  appealing 
miffht  be  ettaaded  under  rale  15.  He  siade  this 
ai^cationnpon  the  ground  that  this  waa  the  first 
case  under  the  new  practice,  and  ibe  parties  had 
&llen  into  a  misapprehtasion. 

Thar  LoBSSHiPs  refused  to  extend  the  Ume. 

Solioiton:  W.  Curtis;  S.  BatiO. 


SnriNGS  AT  WESTMINSTEB. 

Ttiesday.  Bee.  12, 1876. 
(Before  Cockbubk,  C.J.,  Kellt,  C.B.,  Bbahweu, 
and  Amphlett,  JJ.A.) 
Fox  V.  Wai-lis  ;  EoBiHsoN  V.  "Wallis,  (a) 
TioM  for  appeal  from  chamlers — Notice  (f  motion. 

Order  LIV.,  rule  6, 
By  Order  LIV.,  mle  6,  appeals  from  cJtambers 
"  ahaU  be  by  motion,  ana  ekaU  be  made  within 
eight  days  after  the  decition  appealed  againet." 
It  U  not  a  9itj^eimt  compliance  with  this  mle  to 
gitfe  notice  of  motion  tnthin  eighi  days,  {f  the 
motion  is  made  after  the  esipirtUion  qf  tJu  tight 
dfufs. 

A(FEAL  from  the  decision  of  the  Common  Pleas 
DiTision,  refusing  to  bear  an  appeal  from  an  order 
made  at  dnambers  on  the  gnmnd  that  the  motioo 

.was  too  late. 

Twu  separate  actions  were  brought  by  the  two 

-plaintifiB  against  t^e  defendant ;  the  two  aotioas 
related  (to  the  same  BU)gect*matter,  and  by  an 

-  order  made  by  consent  were  referred  to  an  arbi- 
.tnitor  togedier. 

Aftenrerda  an  order  was  made  by  finddleston, 
B.,  at  diambers,  raiying  the  order  of  reference  by 
giriog  power  to  ^e  arbitrate  to  call  in  an  as- 
aessor  to  fix  the  amount  of  certain  ooata  whiciL 
irere  in  dispute  between  the  parties.  Tfaia  ol^er 
was  made  on  tbe  12th  Hay. 

On  the  20tb  May  the  defendant  gave  notice  of 
notioD,  by  way  of  appeal  to  tbe  court,  from  the 
tffder ;  and  some  days  later  the  motion  waa  made 
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in  court.  The  Comrt  (Brett  and  Deaano,  JTJ 
declined  to  hear  the  appeal,  cm  the  gnral 
by  Order  LIV.,  rale  6,  me  motioo  not  hsnagka 
made  within  eight  days  after  tiie  dedaoat^t^ 
agidnst,  was  too  late. 
From  this  decision  the  defendant  app^ei 
Philbrich,  Q.C.,  for  the  defendant— Tha  aotin 
was  not  too  IsAe,  find  tbe  oonrt  bdmr  co^  a 
have  heard  the  appeal.  By  Ordar  LTV,  nk^ 
"  In  the  Queen's  Bench,  Comnum  Pleu,  Et 
chequer  Division,  every  ii|q»eal  to  the  omrt  ft« 
any  decision  at  chambers  shall  be  by  motkn,  mi 
shall  be  made  within  eight  days  after  thedeeiaoi 
appealed  against."  The  true  conatmctwii  of  tim 
rate  is,  that  the  modem  afaall  bs  nade  viAii 
eight  days,  so  br  aa  it  ia  withm  tte  jam 
of  the  yta^J  to  make  it.  Hieiefon  a  b 
enough  if  notice  of  motim  ia  gjven  widun  a^ 
days,  for  otherwise  if  the  conrt  does  not  luppaa 
sit  daring  ihat  time,  the  right  of  appeal  a  vtkst 
away.  In  Crom  v.  Samuelt  (35  T.  Rep.  3  i 
423 ;  25  W.  Bep.  45),  it  does  not  appear  that  um 
of  motion  was  given  within  eight  days.  B«  At 
referred  to 

Wydurlev  T.  Batmard^  JdhasoB,  41. 
Cole,  q.C.  and  WooHM,  for  tbe  plaiDtib,«se 
not  called  on. 
Pbr  CnBIAH 
Judgment  of  the  Common  Pleat  Smm 


SoHatw  tor  plaintiffs,  J.  8.  Bobimssn. 
Solicitor  for  dsieBdant,  F.MX.  Jhj^k. 


Dee.  IB  and  16. 1876. 
(Before  Cocxbukh,  CJT.,  Ebllt.  C.B.,  BUffU 
audAvratxTT,  JJJl) 

BlIBCHXLL  V.  ClaBX.  (a) 

Conslniction  of  lease — Repugnant  eUatet—^ 
missihUity  of  counterpart. 

Where  two  parts  of  a  lease  are  inanuiiUai  St 
counterpart  may  oe  referred  to  for  tie  fwjw  ? 
determining  v^tch  is  correct. 

In  a  lease  the  term  woe  stated  in  (h*  &atnte< 
ninety-four  and  a  quarter  j/ears,  ani  *  1^ 
reddendum  as  ninety-one  and  a  qwaUr.  h  Ai 
counterpotrt  it  was  ninety-one  and  a  qvsr^  ■ 
both  placea.  After  ninety-one  and  a  qvattr,  W 
before  ninety-four  tmd  a  quarter  yiar$  » 
expired,  the  owner  of  (he  revenion  neiiM 
aasiqnee  of  the'lease  in  ejectment. 

Seld  bu  Goekhum,  C.J.,  and  Bramadl  w 
AmpJuett,  JJ.A.  {reversing  tJie  ptdgmnt  ^  ^ 
Common  Pleas  Division),  that  the  fan*  * 
ninety-one  and  a  quarter  yeartt  vti  tt^V^ 
plaint^  woe  etititled  to  recover. 

Kelly,  CJ3.,  dissented. 

Appeal  from  the  jndgment  ot  thf  Coaaaroft" 
Division  on  a  special  case  stated  in  an  actiK« 
^ectment  brought  by  the  owner  in  fee  of  cOV 
premises  against  the  assignee  of  a  leai&  ^ 

By  the  lease  the  premises  were  dmtaed  » 
have  and  to  hcAA  Ha  said  premiaes  .  .  ■  ■  iof 
during  and  unto  the  fhll  end  and  tern  ('J^^ 
four  years  and  one  quartorof  ayear  . .  ■ 
and  paying  therefor  yearly  and  erary  jear 
the  said  term  of  ninety-one  years  and  one  qBBV 
of  a  year  hereby  demised,"  &c.  ^ 

The  lease  was  exeouted  by  the  lessor 
counterpart,  executed  by  the  lessee,  oonsv"*?' 
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except  tbst  in  the  habendum  the  term  was  ninety- 
cme  and  u  quarter  years. 

Tbe  question  was  whether  the  lease  was  for 
sinety-fonr  and  a  qnarter  or  ninety-one  and  a 
qnarter  years ;  if  tbe  former  judgment  to  be  far 
me  defendant,  if  the  latter  for  the  plaintiS. 

The  Common  t^leas  DiTisicm  (firett  Knd-Aiahi- 
haXd,  JJ.)  Kkve  jndmuent  for  the  defendant,  and 
the  plaintiff  appealed.  The  special  case  is  aet  out 
in  the  report  in  the  court  below  (35  L.  T.  Bep. 
nr.  S.  372). 

Finlay^  and  G.  B.  KenneJy,  for  the  plaiotiif. — 
The  obvious  intention  of  tbe  parties  to  the  lease 
xnnst  be  taken  into  consideration,  and  the  lease 
and  counterpart  make  it  clear  that  tbe  intention 
was  to  create  a  term  of  ninety-one  and  a  quarter 
years.  The  counterpart  may  be  looked  at.  It  bas 
been  held  that  a  counterpart  is  tbe  some  thing  as 
a  lease  for  tbe  purpose  <a  proof  of  the  demise. 

Eoughton  v.  Kmig,  18  C.B.  835  ;  25  Xu  J.  818, 

C  P. ;  aod 
Bm  d.  Weri  T.  i>«v»«,  7  East,  36S, 

referred  to  1^  tbe  court  in  that  case.  The  two 
documents  ought  to  be  read  together,  and  treated 
as  one  for  the  purpose  d  determining  the  true 
co^iBtraction,  and  if  this  u  done  the  mistake  in 
th^  lease  may  be  corrected: 

Bvyre  t.  Tqpham,  8  East,  115 ; 

mi8im  T.  WiUon,  5  H.  (tf  Lds.  Ctas.  40 ;  23  L.  J.  687, 
Ch. ;  see  alao 

Morton.  T.  Woods,  L.  Bop.  4  Q.  B.  298. 

The  passage  from  Sheppard's  TonchHtonc,  p.  63, 
which  was  relied  on  for  the  defendant  in  the 
court  below,  as  showing  that  the  lease  must 
prevail  over  the  counterpart,  has  a  different 
meaning  from  that  sought  to  be  given  to  it.  It 
would  ftpply  only  where  there  was  a  difference 
between  tne  lease  and  counterpart,  and  each  was 
ocmsutent  in  itseH^  not  where  the  different  parts 
of  the  lease  are  repng:nant.  The  whole  ta  the 
lease  and  counterpart  should  be  looked  at,  not 
znerely  one  part,  as  the  defendant  contends 
(Sheppard's  Toadistone,!^.  52, 87).  Tbe  court  can 
reform  the  deed  now  if  tuia  is  necesmry. 

Benjamin,  Q.C.  and  J.  Oraham,  for  the  defen- 
dant.— The  grantor  is  bound  by  the  only  instru- 
ment which  he  executed,  that  is  the  lease,  and  the 
counterpart  cannot  be  referred  to  for  the  purpose 
of  altering  what  would  otherwise  be  the  clear 
meaning  of  the  lease.  In  Sheppard's  Touchstone, 
p.  88,  ute  following  is  stated  as  the  7th  general 
role  of  construction :  "  That  if  there  '  bo  two 
clauses  or  parts  of  the  deed  repngnant  tho  one  to 
the  other,  the  first  part  shall  be  received,  and  the 
latter  rejected,  except  there  be  some  special 
reason  to  tbe  contrary,  and  therefore  herein  a 
deed  doth  differ  from  a  will ;  for  if  there  be  two 
repugnant  clauses  in  a  will,  the  first  shall  be 
rejected,  and  tbe  latter  received."  Thin  rule  is 
also  adopted  by  Blackstone  in  his  Commentaries, 
book  2,  0.  23  (vol.  2,  p.  381,  in  the  21st  edit.). 
[Ahpblbti,  J.A. — I  have  often  ai^ed  at  the  bu 
that  the  last  olanse  in  a  will  should  prevail,  but 
never  with  snccees.]    There  must  be  rules  of 

teneral  application,  and  they  ought  not  to  be 
eparted  from  except  for  very  strong  reasons. 
To  determine  what  tho  term  is  tbe  habendum 
should  bereferred  to.  [Cockbuk^t,  O.J. — In  Shep- 
pard's Touchstone,  p.  52,  7th  edit.,  Preston 
inserts  after  "habendum"  the  words  "which  is 
a  formal,  and  not  an  essential  part  of  a  deed."] 
Here  the  term  is  not  stated  in  tho  premises,  and 


therefore  it  is  tbe  office  of  the  habendum  to  fix 
tbe  term.  "The  office  of  the  habendum  is 
properly  to  determine  what  estate  or  interest  is 
granted  by  the  deed,"  Blaokstone's  Commentaries, 
book  2.  c.  20,  p.  298,  in  tho  21st  edit.  [Cock- 
BUSS,  C.J.,  referred  to  Smith's  landlord  and 
Tenant,  2nd  edit.,  p.  103.]— The  original  lessor 
executed  the  lease  for  ninety-four  and  a  quarter 
years,  and  he  ooald  not  dispute  it,  nor  can 
the  plaintiff.  [Bbaxwbll,  JA.— Supposethiawere 
an  onerous  lease,  could  yon  fix  the  tenant  for 
ninecy-four  and  a  qnarter  years,  when  he  has  only 
executed  for  ninety-one  and  a  qnarter  f  ]  The  lessee 
is  bound  by  acceptance  as  an  estoppel,  Sheppard's 
Touchstone,  p.  53.  [Br4KWELl,  JJl.,  ref^red  to 
Pearce  v.  Mai»-ice,  3  B.  &  Ad.  396.]— Tbe  lease 
ought  not  now  to  be  reformed  as  against  the  de- 
fendant. 

Earl  of  Bradford  v.  Earl  of  Bomney,  30  Bmt.  431 ; 
2  Tndor's  LMding  Casoe  in  Eqaitj,  4th  «dit.,  p.  27. 

Ko  question  reformation  was  ever  raised  until 
during  the  argument  in  the  court  below.  (See 
L.  Kep.  1  C.  P.  Div.  atp.  605.) 

Finlay,  in  reply. — The  estoppel  tells,  if  at  all, 
more  aeainst  the  defendant  tluui  against  the  plain- 
tiff. The  plaintiff  oould  not  sue  on  the  ooyuiaatB 
after  the  ejqiiration  ot  ninety^e  and  a  qnarter 
jtmxB,  The  role  ia  that  the  oonatrootion  of  deeda 
IS  to  be  favourable,  and  as  near  the  intentirai  of 
tbe  parties  as  pcusiUe,  and  also  reasonable. 
(Sheppard'sTooonstone,  p.  86,  rules  1  and  2.)  He 
also  referred  to 

Btneklmd  T.  Mcurwell,  2  C.  A  M.  539 ; 
Swan  T.  Norik  Britith  AtutralaMan  Company,  2 
H.  &  C.  175  ;  32  L.  J.  273,  Ex. 

CocKBOBS,  C.J. — This  case  bas  been  so  fully 
and  elaborately  argued,  and  everything  that 
could  have  been  said  on  either  side  has  been  so 
fully  brought  forward,  and  the  matter  appears  to 
lie  in  such  a  comparatively  narrow  compass,  that 
we  are  enabled  to  dispose  of  tbe  case  at  once, 
although  the  court  is  not  onanimous.  In  my 
opinion  the  judgment  of  the  Common  Pleaa 
Division  ought  to  bo  reversed.  In  the  view 
which  I  take  of  the  question,  I  am  clearly  of 
opinion  that  it  is  not  necessary  to  overrule  any 
of  the  canons  of  construction  which  have  been 
referred  to.  Those  canons  were  framed  with  a 
view  to  general  results,  and  in  any  case  to  which 
they  applied  we  should  be  bound  by  them.  I  am 
glad  to  think  that  we  can  decide  the  qaestion 
before  us  in  accordance  with  the  real  justice  of 
tbe  case  without  violating  any  oE  tbe  rules  o£ 
construction  which  have  been  generally  adopted. 
It  is  perfectly  clear  that  in  tbe  deed  which  was 
executed  by  the  lessor  there  is  a  clerical  error, 
for  the  grant  purports  to  be  for  a  term  of  ninety- 
four  and  a  quarter  years,  while  in  tbe  reddendum 
it  is  ninety-one  and  a  quarter  years ;  either,  there- 
fore, ninety-four  and  a  qnarter  should  be  ninety- 
one  and  a  quarter,  or  ninety-one  and  a  qusrter 
should  be  nmetyfonr  and  a  quarter.  Now  the 
counterpart  was  executed  at  tbe  same  time  as  the 
lease,  end  a  question  is  raised  whether  we  can 
refer  to  the  counterpart  in  order  to  find  out  the 
meaning  of  the  lease.  I  agree  that  if  there  were 
only  one  deed,  according  to  the  canons  of  con- 
struction the  habendum  is  the  dominant  part  of 
the  deed,  and  would  prevail,  and  the  reddendum, 
which  is  a  subordinate  part,  must  yield.  I  agree 
also  that  if  there  were  a  difference  between  tbe 
lease  and  the  counterpart,  if  there  w«%^  mistake 
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in  the  deeds  in  not  making  the  ooonterpart 
correspond  with  the  lease,  according  to  the  canon 
of  coDBtmction  laid  down  in  Sheppard's  Tooch- 
stme  and  adopted  by  Blackstone,  toe  oonDterpart 
most  give  way,  bem^  the  inferior  instrument, 
and  the  lease*  whidi  u  the  snperior  insfcnimait* 
mnst  pmul.  Bnt  here  the  difference  ia  not 
between  the  lease  exeonted  by  the  lessor  ^  and 
Ae  ooimteniaTt  ezecoted  the  lessee,  inde- 
pendrat^f  of  ^y  discrepancy  in  the  different 
parts  of  t&e  same  instniment;  here  in  the 
deed  which  was  ezecoted  by  the  lessor  there 
is  a  plain  and  manifest  errOT,  and  the  caaon  of 
constraction  does  not  exctade  xu  from  seeing 
where  the  mistake  lies,  even  though  we  may  have 
to  look  at  the  counterpart  in  order  to  do  so.  I 
can  Bee  no  reason  according  to  common  sense,  and 
I  know  of  of  no  authority  to  show  that  we  may 
not  Qscertain  where  the  mistake  lies  by  reference 
to  the  coanterpart.  When  we  find  that  there  is  a 
mistake  between  two  numbers  in  the  lease,  bat 
&at  both  in  the  habondam  and  reddendom  in  the 
counter  part,  which  deed  the  lessor  accepted, 
one  of  these  numbers  oocnrs,  this  ia  rvrf 
important  ^as  showing  whidL  of  the  tiro  u 
Tight.  If  from  any  other  part  of  the  deed 
executed  by  the  lessor  we  oonld  solve  the  difficulty, 
and  come  to  the  conclnsion  that  ninety-four  and  a 

anarter  was  inserted  by  mistake,  we  should  un- 
oubtedly  be  at  liberty  to  do  so,  for  instance,  if  in 
the  ooTenaut  to  pay  rent  the  lessee  bad  co- 
Tenanted  to  pay  for  "  the  said  demised  term  of 
ninety-one  and  a  quarter  years,"  it  would  be  clear 
then  that  the  number  expressed  in  the  habendum 
was  a  mistake,  and  the  mistaike  could  be  corrected 
by  the  deed  itself.  If  we  are  to  treat  the  two 
instruments  as  one,  I  see  no  reason  why  we 
should  not  correct  the  lease  by  referring  to  the 
counterpart  just  as  well  aa  by  resorting  to  the  other 
|)art  of  the  lease  itself.  If  in  the  operative  words 
m  the  earlier  part  of  the  lease  the  number  ninety- 
one  and  a  quarter  had  been  mentioned,  we 
habendum  could  be  oorreeted  by  this,  and  so  if  it 
hkd  been  in  the  eoronant  to  pay  rent,  and  so  the 
correction  may  be  made  by,  reference  to  the 
counterpart*  where  tiiere  is  no  sneh  ^screpancy. 
I  see  no  reason  why  we  ahonld  not  resort  to  the 
ooonterpart,  and  by  so  doing  we  practically  gire 
the  interpretation  which  beyond  all  qnestion  if 
the  deed  had  been  correcUy  drawn  according  to 
the  intention  of  the  parties,  it  would  have  borue. 
It  is  quite  clear  that  there  was  a  mistake,  and  I  am, 
therefore,  of  opinim  that  the  judgment  ought  to 
leversed. 

Kbllt,  G.B.— I  have  the  greateat  difficulty  in 
coming  to  a  conclnsion  in  this  case,  becanae  I 
cannot  doubt  that  the  real  irtention  of  the  parties 
was  that  the  lease  should  be  for  ninety-one  and  a 
quMter  years,  and  it  is  only  because.  <«i  coa- 
nderins  the  canons  of  oonstruction,  which  have 
Veen  acu^ted  by  the  highest  authority,  I  oanoot 
see  how  any  other  constmotion  can  be  adi^)ted, 
that  I  think  the  true  oonsUnctton  is  Uu^  ^is  ia  a 
f:rant  of  a  lease  tor  nine^-foar  and  a  qnarter 
years,  and  not  tor  ninety-one  and  a  qnarter 
yeaq.  I  affree  that  we  moat  look  at  the  ooonter- 
part as  well  as  the  lease,  bat  as  they  are  two  mani- 
festly and  ahsdately  inconsistent  documents,  it 
is  necessary  to  decide  which  ought  to  prevul.  If 
the  lease  is  for  ninety-four  and  a  quarter  years, 
and  by  the  ooonterpart  a  term  of  ninety>one  and 
-^-<iaart«r  yean  only  iippwn  to  be  granted,  the 


counterpart  mnst  yield.  This  aeems  to  be  ^ 
general  effect  of  the  rules  of  omstmetian,  and  m 
one  autiiority  has  been  cited  to  show  that  wberc 
there  are  two  inomsistent  docnineats  socb  ■ 
these  the  lease  is  to  be  sacrificed.  Aa  to  nfomiBg 
the  instramenty  I  dismiss  that  qoestian  from  mf 
connderation,  and  also  die  anggeatioo  Hat  m 
instmment  may  be  taken  as  if  wfouied.  I  ii> 
miss  all  that,  because  I  think  wa  must  dsBidevidi 
reference  to  the  deed  itaeU,  and  the 
to  be  placed  upon  it.  I  also  diamiss  the  < 
of  estoppel  either  as  against  the  plaintiff  or  ■ 
aguuat  the  defendant.  U  we  look  to  the  eaDoai 
of  coustmctton,  where  in  the  premises  the  term  t£ 
ninety-four  and  a  quarter  years  is  dearir  stated, 
and  anything  else  that  comes  afterwards  refen  to 
a  shorter  period,  it  aeems  clear  that  the  latter  pan 
of  the  document  most  yield  and  the  forma-  pal 
prevail.  This  principle  is  so  clearly  wplicaUethit 
it  is  admitted  tnat  if  the  lease  stood  alone  it  ■wodH 
be  for  ninety-four  and  a  qnarter  year*.  If  this  be 
so,  then  comes  the  qaesti(»i,  how  can  we  poniUT 
say  on  the  authorities  that  if  there  ia  a  oovnts- 
put  vaiying  from  the  lease,  the  leaae  ia  to  be  eon* 
Btmed  otherwise.  It  aeems  clear  to  me  that  Ae 
counterpart  must  yield  and  Uie  leaae  premd.  Ids 
not  mean  to  say  that  if  the  rules  of  law  vn 
otherwise  Uum  what  I  consider  them  to  be,  aai 
the  two  instroments,  were  taken  together,  thif 
would  show  this  to  have  been  the  intentian  of  the 
parties.  We  mnst  look  to  see  what  die  nustaksie 
here.  There  being  in  the  early  part  of  the  leases 
clear  grant  of  a  term  of  nimty-foor  mad  a  qaarts 
years,  the  term  is  afterwards  referred  to,  iu  cod* 
aeqoence  of  some  clerical  errcH'.  as  if  it  vm 
ninety-one  and  a  quarter  years.  Although  I  on- 
not  deny  that  if  we  were  to  read  the  ooontoiian 
alone,  and  the  counterpart  is  tixe  docament  wnb 
is  onder  the  seal  of  the  lessee,  it  would  go  toAaw 
that  the  term  was  ninety-one  and  a  quarter  ^en^ 
still  I  tlunk  that  if  it  is  used  to  correct  a  mataks 
in  the  lease  it  is  insufficienti  and,  further,  ths 
effect  6t  naing  it  far  that  pnzpose  woidd  be  to 
make  the  counterpart  prmil  so  as  to  set  aade  a 
grant  of  a  term  of  nine^fiDur  and  a  qnarter  yean : 
Uie  effect  would  be  to  set  aside  what  was  inteadel 
to  be  a  complete  grant,  and  make  it  a  giant  tat 
ninety-one  and  a  quarter  years.  I  do  not  find  mj 
authmity  to  show  that,  if  onoe  a  term  of  nine^4oai 
Mid  a  quarter  years  is  granted  by  the  lease,  tot  od 
be  altmed  by  the  counterpart.  I  bava  oomstotkii 
conclusion  with  great  reluctance,  especially  as  I 
am  differing  from  the  view  of  the  other  meoibm 
of  the  court ;  and  I  rqoice  that  tbey  find  then- 
selves  able  to  oome  to  a  different  oonolusioa,andtbt 
their  judgment  must  prevul,  because  I  IhiiA  tbe 
practical  effect  will  be  to  do  justice. 

BxAJcwsm  J.A  had  left  the  court,  leaving  ■ 
note  of  his  c^inion,  which  was  read  by  Af"!*^^ 
J  A.,  and  was  as  fbUows :  lamof  the  sameopiMa 
as  the  Lord  Chief  Justice,  and  tar  the  am 
reasons.  I  think  that  no  term  was  ersated  of  Bcee 
than  ninety-one  and  a  quarter  years.  It  is  qaite 
dear  that  no  action  ooQld  have  beenbrooglaas 
covenant  in  the  lease  after  the  expratioDW  aiarif- 
one  and  a  qnarter  years. 

AMrfOxrs,  JA.— I  am  of  the  same  o[bdmb. 
There  are  two  qnesUons,,  as  to  the  iifuiinariM 
of  the  lease,  uid  as  to  its  constmciMtt.  !• 
to  zeformation,  it  is  clear  that  it  is  ImposnMi 
for  OS  to  reform  the  lesse  in  this  suit^  beoa«an  tba 
pant  was  never  raised,  and  the^deftodaot  bad  * 
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oppartonity  of  meeting  it.  In  eqaity  no  deed  will 
bo  reformed  as  against  a  parohaser  for  valae 
witbont  notice,  and  here  there  was  no  evi- 
dence that  the  defendanb  had  notice  of  the 
disorepuio/  in  the  lease.  It  might  be  a  nice 
qoesticm  whether  it  was  not  the  defendant's 
mty  to  know  of  it,  bat  he  has  had  no  opportanity 
d  meeting  the  pcnnt  Thea  what  is  the  real  oon- 
Bbuotion  of  tiw  inafemmentP  Acoording  to  the 
oanon  of  constmction  li^  down  in  Sheppard's 
Tonobatane,  p.  52,  the  lease  and  the  connterpart  are 
ons  doonmeot;  theynsed  formerly  to  be  written 
on  the  same  paper,  and  for  the  parpoBB  of  deter- 
mining qaestions  of  constraotion  we  mnst  look  at 
both.  We  start  with  this,  that  both  parties  con- 
sidered the  lease  and  connterpart  to  be  identical, 
bat  the  lease  is  inconaistent  with  itself.  There  is 
clearly  a  mistake,  for  ninety-four  and  a  quarter 
and  ninety-one  and  a  quarter  are  inconsistent,  and 
only  one  of  them  can  be  correct.  Then  what  does 
the  canon  say  f — that  in  such  a  case  the  habendum 
mnst  govern,  because  the  grant  is  to  be  construed 
most  strongly  against  thelessor,  and  therefore  no 
doubt,  if  the  lease  stood  alone  the  term  of  ninety- 
one  and  a  quarter  years  woald  be  Mnreeted,  and 
Dinety-fonr  and  a  qnvter  wonld  gorsni.  Bat  the 
Brst  wing  that  any  man  of  bosinesa  wonld  do  on 
meeting  with  Back  a  discrepancry  In  the  lease 
vould  be  to  look  to  the  coanterpart  for  explanation. 
Ihe  coanterpart  is  the  only  document  wluoh  was 
exeeated  by  the  lessee,  and  it  speaks  of  the  term 
IB  ninety-one  and  a  qaarter  ;^ears  throagboafe.  It  is 
meant  to  be  a  oopy,  and  it  is  so  with  one  excep- 
tion, and  in  that  instance  there  is  oloarW  an  error  in 
the  lease.  Looking  at  the  two  I  think  I  am  justified 
in  saying  that  it  was  intended  that  the  counter- 
part uioold  be  a  copy  of  the  lease,  and  it  was  not 
mtended  to  copy  the  inconsiatenoy.  Probably  the 
tame  rough  araft  was  used  for  both,  and  the 
nror  was  made  in  copying  the  lease.  The  canon 
is,  tibat  if  the  lease  and  the  ooontorpart  differ,  the 
Inse  mast  prevail,  and  in  a  case  coming  within 
Uie  ordinaiy  role,  I  do  not  doubt  tiiat  it  wonld  be 
K).  If  all  through  the  lease  fihe  term  were  ninety- 
bar  and  a  quarter  years,  and  all  throagh  the 
nunterpart  ninety-one  and  a  quarter,  the  lease 
irould  prevail,  for  then  the  canon  would  apply. 
Bat  the  oanon  ia  laid  down  presuming  that  there 
■B  nothing  inconsistent  in  the  lease  itself,  but  that 
ihe  lease  and  counterpart  differ,  and  we  ought  not 
jO  act  upon  it  where  it  is  clear  that  there  is  a  mis- 
take in  the  lease.  I  think,  therefore,  we  may 
birly  say  that  the  canon  does  not  apply,  and  in  so 
laying  we  do  not  overrule  the  canon,  bat  we  give 
i  a  reasonable  construction,  ^ome  of  the  cases 
vhich  have  been  cited  here  are  important,  and 
ibow  that  the  same  rule  prevails  at  law  and  in 
sqaity  as  to  oonstmotion — that  if  there  is  a  mani- 
feat  error  on  the  &oe  of  the  dooament  the  court 
nay  oorrect  it.  The  case  of  Bpyw  t.  Topham, 
rhare  words  which  appeared  in  the  release  and 
vere  ooutradigtory  to  the  lease,  were  r^ected, 
a  a  sbtmg  authority.  Lord  Ellenboroueh  there 
laya  that  the  caaea  are  satisfiutory  in  autnorising 
ihe  oonrt  to  put  a  oonstmotion  on  the  deed  in 
mpport  of  it  wnich,  from  the  reason  and  good  sense 
)f  tne  thing,  thej^  would  probably  have  done  with- 
mt  such  authorities.  Another  case  in  p<nnt  is 
WiUon  Y.  WiUon,  in  the  House  of  Lords,  where 
jhe  whole  question  is  fully  gone  into.  That 
na  a  suit  fcnr  spetnflc  performance  of  arliolea  of 
tgreenient  by  which  a  deed    aepantion  brt  ween 
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husband  and  wife  was  to  be  executed,  and  by  a 
mistake  in  the  draft  deed  the  trustees  were  nmde 
to  covenant  to  indemniiy  the  husband  against  his 
own  debts.  There  being  an  agreement  in  iieri,  it 
was  not  a  suit  for  rectification  of  a  written  instru- 
ment. The  House  of  Lords  there  held,  in  aocord- 
anoe  with  reason  and  common  sense,  that  the 
name  **  John "  in  the  indemnity  clause  of  the 
drafb  deed  ought  to  be  altered  into  Muj"  and 
this  demsitm  was  carried  into  effect,  not  t^refbrm- 
Ing  a  written  instrument,  but  by  orduing  the 
exeoatton  of  a  deed  in  the  terms  intended  to  be 
agreed  upon.  I  ^iok,  therefore,  on  these  short 
grounds,  that  we  are  fully  Justified  in  holding  that 
according  to  the  proper  construction,  ninet^-foar 
and  a  quarter  in  the  lease  muet  be  read  as  ninety- 
one  and  a  quarter.  That  bein^  so,  the  defendant 
mnst  stand  in  the  same  position  as  the  original 
lessee,  and  the  construction  must  be  the  same  as 
it  would  have  been  in  an  action  to  which  the 
original  lessee  was  a  party.  If  the  proper  con- 
struction is  that  which  I  have  stated,  it  is  clear 
that  the  original  lessee  or  his  assignees  could  not 
convey  more  than  they  had.  I  wink,  therefore, 
that  tne  judgment  ought  to  be  reversed. 

Judgment  reoerted. 

Solirator  fbr  plaintiff,  W.  W.  Haiyne. 
Solicitors  for  defenduit,  Maeke$on,  Toj^lor,  and 
Amould. 


Tueiday,  Dee.  19,  1876. 
(Before  Cockbdbh,  C.  J.,  and  Bbbtx  and  Axfslbit, 
JJ.A.) 

BOBE  V.  The  N0STH-f<A.STSBV  RULWAT  OoxFANr.(a) 

Train  overshooting  ^atform — PaaBenger  injurod 
in  aUgJUing — Bvuimee  of  negUgvnee. 

In  an  action  for  negligence  tne  quention  whet\er 
thefaela  amount  to  negligence  it  for  ihe  jury. 

Plaint^  toae  a  -paaeenger  by  defmdantt^  radway. 
The  tirain  in  which  she  was  overshot  the  platform. 
The  porters  called  to  (he  pasaengers  to  he&p  their 
seats,  hut  not  so  thai  plaiiiiiff  oovM  hmr.  The 
train  toas  not  hacked.  Plaintiff  waited  some 
time,  and  then  got  out,  and  was  injured  in 
alighiing. 

Seld,  reversing  the  judgment  of  the  Exchequer 
Division,  that  there  was  evidence  to  go  to  the 
jury  of  negligence  on  the  part  of  the  defendatUs. 
APFBA.L  from  the  judgment  of  the  Exoheqnsr 
Division  of  the  High  Court  of  Justice. 

The  action  waa  for  damages  fbr  injury  suffered 
by  the  plaintiff  in  con  sequence  of  the  n^digence 
of  the  defendants*  aerVanta.  On  Whifr-Sbntday, 
17th  May  1875,  the  plaintiff  took  a  tickrt  ftom 
Usworth  to  Washington  on  the  defendants*  line, 
where  she  arrived  between  11  a.m.  and  12  o'clock. 
As  the  train  came  into  the  station  the  porters 
called  out,  "  Washington,  'WaBhinffton."  It  waa 
a  long  train,  and  the  front  part  of  tne  train  passed 
beyond  the  platform,  the  carriage  next  the  engine, 
in  which  the  plaintiff  was,  stopping  about  twenty 
yards  beyond  the  end  of  the  platform.  The  rail- 
way officials  on  the  platform  called  to  the  pas- 
sengers to  keep  their  seats,  but  the  plaintiff  and 
the  persons  in  the  carriage  with  her  did  not  hear 
them.  The  plaintiff  waited  a  little  while,  and  the 
train  was  not  put  back ;  she  then  got  oat,  and  in 
getting  down  ner  dreaa  oaught  in  uie  step  of  the 
carriage,  and  die  fbll  on  the  line,  and  waainjared. 


BosE  V.  Thb  Noeih-Eastebjt  Bailwat  Coupany. 
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The  train  was  never  backed.  It  was  admitted  by 
the  defendants'  connsel  at  the  trial  that  the  plain- 
tiff did  not  act  nnreasonably  or  negli^ntlj.  The 
case  was  tried  before  Kellor,  J.,  at  the  Newcastle 
Spring  Aseizea  1876,  when  a  verdict  for  the  plain- 
tiff for  1001.  was  taken  by  consent,  with  leave  to 
the  defendants  to  more  to  enter  a  nonsnit  on  the 
gconDd  that  there  was  no  evidence  of  negligence 
St  to  be  left  to  the  jary.  The  conrt  (Kelly,  G.B., 
and  Oleasb^,  B.)  gave  judsment  for  the  defnidantB, 
aod  the  plaintiff  appealeaT 

The  case  is  r^)orted  in  the  court  below.  (34  L.  T. 
Bep.  K.S.  761),  where  the  evidence  given  at  the 
trial  is  get  oat. 

2)ighy  Seymour,  Q.C.  (Oameford  Bruce  with 
him),  for  toe  plaintiff,  referred  to  Suier  t.  Tlie 
Oreai  We$Um  Raihoay  Oompany  (L.  Bepi  4 
Sx.  117;  88  L.  3.  67,  Ez. ;  UL.T.liep.  N.  S.  fu) ; 
and  Bridget  t.  The  North  London  Railioay  Oo.  (L. 
Bep.  7  H.  L.  213 ;  43  Ii.  J.  151,  Q.  B. ;  30  L.  T.  Bep. 
"S.  S.  844).   He  ma  stopped  by  the  court. 

WQherforee,  the  defendants. — ^The  question 
is  whether  there  was  any  ioTitation  to  aligh^  and 
it  is  quite  dear  that  calliog  out  the  name  of  the 
station  is  not  such  an  invitation.  The  effect  of  she 
authorities  is  to  show  that  the  facts  proved  at  the 
trial  do  not  amount  to  evidence  of  negligence. 
He  cited 

jBinm*  v.  The  Oreat  Western  Railway  Co.  aod  Bridget 

T.TheNorthLoniJon  Railway  Company  {ubi  lup.) ; 
Bobtonr.TheNorth-Eattem  Railway  Co.,  (L.  B«p.lO 

Q.  B.  871 :  4iL.  J.  11?,  Q.  B. ;  82  L.T.  Bep.  N.S.  551 ; 

stBmed  m  the  Coart  of  Appeal,  35  L.  T.  Bep.  N.8. 

535). 

Dighy  Seymour,  Q.C.  was  not  heard  in  reply. 

CockbueNb  C.  J. — I  do  not  wish  to  speak  with 
an^  disrespect  for  the  learned  judges  whodecided 
this  case  in  the  court  below,  but  it  seems  to  me  to  be 
the  clearest  case  possible,  and  I  am  of  opinion  that 
the  judgment  is  wrong  and  must  be  reversed.  I 
qoite  agree  that  the  mere  lact  of  the  end  of  the 
train  passing  beyond  the  platform  does  not  of 
itself  imply  negligence.  It  is  impossible  to  regu- 
late the  speed  ot  the  train  so  exactly  as  in  evory 
instuioe  to  prevent  this,  and  sometimes,  as  in  the 
case  ot  an  excursion  train,  the  train  may  be  longer 
than  usual,  and  so  part  of  it  mav  necessarily  reach 
beyond  the  platform.  But  wnen  that  happens 
there  is  a  duty  cast  on  the  oompany,  and  it  becomes 
necessaiy  for  them  to  take  measures  to  ensure  that 
persons  alighting  from  the  train  should  have  such 
means  provided  as  experience  and  common  sense 
ma^  suggest  to  obviate  the  difficulty  and  risk  to 
which  they  may  be  exposed.  It  is  the  duty  of  the 
company  not  to  expose  the  passengers  to  unneoes- 
sary  danger.  The  train  may  bo  backed  and  the 
passengers  may  be  told  to  keep  their  scats  until  the 
train  oaA  been  hacked,  so  that  they  may  be  enabled 
to  alight  at  the  platform ;  but  I  cannot  but  think 
that  some  such  course  should  be  adopted,  or  the 
PBSsensras  should  be  asked  whether  they  wish  to 
have  l£e  truu  backed,  or  are  content  to  get  out 
where  they  have  SK^ped.  Bither  the  train  should 
be  backed  or  there  should  be  soraobod^  at  hand 
to  asdst  those  who  may  require  assistance  in 
alighting,  for  it  is  not  everyone  who  is  active 
enough  to  step  down  from  the  carriage  on  to  the 
line.  It  being  therefore  necessary  that  some- 
thing should  bo  done,  the  question  is,  was 
there  enough  done  here  P  I  agree  that  if  the 
"un  overMiot  the  platform,  and  the  porters 
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called  out  to  the  passengers  to  keep  tkir 
seats,  and  the  passengers  were  neverthekate 
get  out,  it  would  be  their  own  faolt  if  ^vnct 
with  any  accident ;  but  it  is  not  enough  if  & 
porters  call  out  to  the  paasesgers  to  tier 
seats,  unless  the  carriagos  are  backed,  or  wm- 
thing  is  done  to  enable  people  to  ali^t  in  safnj. 
It  is  not  enough  to  call  out,  unless  the  porten 
tidce  care  that  what  they  call  out  shall  radi  the 
ears  of  the  persons  ooncenied-  In  the  pnast 
case  the  porters  called  out,  bat  not  so  as  to  en 
warning  to  the  plaintiff,  and  even  if  thcjr  w 

S'ren  warning  to  the  pl^ntiff,  tbev  did  not  bsx 
e  train.  Under  such  circumstances  what  is 
passenger  to  do  P  Can  it  be  said  that  Uie  dk- 
senger  is  bound  to  wait  in  the  carrii^  uu  be 
carried  on  to  the  next  station  ?  If  she  did  » ibe 
would  be  travelling  without  a  ticket,  aod  wtiid 
bo  called  upon  to  pay  the  extra  fare,  and  bwda 
would  be  put  to  very  great  inoonvenieace.  I!  s 
were  an  express  train  a  jnssen^r  uuglii  tbj 
likely  be  carried  fifty  or  sixty  miles  b^ood  bi 
destination.  I  agree  that  the  paKsenger  dds 
wait  a  reasonable  time,  but  if  the  plunsC  at 
still  until  she  was  convinced  that  the  tnia  w 
goin^  on  without  being  backed  to  the  pladiarTi, 
and  if,  as  was  the  case  here,  it  actually  ud  ipi « 
without  ever  being  backed,  that  is  clflarfy  er- 
denoe  that  the  company  did  not  take  due  «br  Is 
the  safety  of  the  passengers.  I  agree  tiat  3  % 
paasen^r  is  careless  in  getting  ont  and  isisian^ 
It  is  his  own  fault ;  but  this  is  not  the  esse,  ad 
it  is  dear  that  the  company  have  not  done  i^is 
was  incumbent  on  them  to  do,  they  ought  to  at 
made  liable.  Hero  it  is  clear  that  the  pujstiff  £1 
nothing  negligent,  and  that  she  was  exposed  ts 
ribk  in  getting  out.  I  do  not  think  the  qaertko 
depends  much  on  authority.  It  is  clear  mm  tt* 
case  of  Bridges  v.  The  AortA  Lnmdo»  fistfteaf 
Company  that  ib  is  for  the  jury  to  decide  vbette* 
there  has  been  negligence  or  not.  In  this 
we  are  not  called  upon  to  say  whether  the  Tsdin 
was  right.  I  do  not  mean  to  say  that  I  ihiiik  ii 
was  not ;  indeed,  my  opinion  is  the  ctfher  v^; 
but  we  must  not  confound  the  two  qnestioDsiK 
all  we  have  to  decide  here  is  whetlwr  thne  *u 
any  evidence  to  go  to  the  jury  of  ne^igenee  oe 
the  part  of  the  defendants.  I  think  there 
and  that  the  judgment  ought  to  be  rerereed. 

BE£rr,  J.A.— The  only  question  in  Uiis  cax  i* 
whether  there  was  any  evidence  to  go  to  the  ju7> 
for  the  leave  was  to  enter  the  Terdkt  for  IK 
defendants  if  there  was  no  evidence.    It  is 
mitted  that  there  was  no  negligence  on  the 
of  the  plaintiff,  and  the  only  question  is  wbetkr 
there  was  any  evidence  of  negligence  on  the  lac 
the  defendants.   It  is  enough  to  say  that  wit 
was  evidence  that  after  the  carriages  bad 
beyond  the  platform  the  defendants  did  not  tw 
reasonable  care  to  provide  the  passeogcn  wsk 
proper  moans  of  alighting  in  safetv.  If  dm 
was  any  evidense  the  juiy  were  entitled  to 
say  that  there  was  negligence,  and  that  it  -wu 
the  cause  of  the  accident.    It  was  lon^  ^ 
puted  how  much  it  is  a  qnestim  tbejnra 
oases  of  this  kind  whether  there  was  xia^agf» 
or  not.    For  my  own  part  I  always  tbocgb*  ^ 
point  was  settled  by  the  judgment  of  the  Coirt 
of  Exchequer  Chamber,  delivered  by  the  W 
Chief  Justice,  in  Co<Me  v.  The  South 
Railway  Company  (27  L.  T.  Bep.,  N.S.  SM;  L 
Bep.  7  C.  P.  321 ;  41  L.  J.  149^0.  P.).  but  it  »*- 
Digitized  by  VjOOglC 
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seqnentlj  oame  before  tha  Houae  of  LordSt  ia 
Bridgee  t.  The  NoiHl  London  EaUway  Company, 

--and  there  it  was  decided  th&t  tbe  question  la  for 
the  jnry,  and  judges  are  not  to  decide  what  is  s 
reasonabte  coarae.  I  think  that  Bohaon  v.  The 
North  Ecutern  RaUvoay  Company,  is  a  strong  case 
in  anpport  of  this  view.  There  Blackbnrii,  J., 
■whose  opinion  had  formerly  been  the  other  way, 
following  the  decision  of  the  Honse  of  Lorda, 
holds  that  the  question  is  for  the  jary. 

AxFELETT,  J!a. — I  am  entirely  of  the  same 
opinion.  I  was  one  of  the  judges  who  had  to 
consider  the  case  of  Bohaon  r.  The  North  Eoalern 
ItaUway  Company,  so  I  will  only  add  a  icir  words 
to  what  has  been  already  said  in  the  present  case. 

"There  was  a  difference  of  opinion  before  tbe  case 
of  Sridsfet  T.  The  SForth  London  Bailway  Company 
was  decided  by  the  House  of  Lords,  as  to  whether, 
on  the  facts  of  partienlar  cases,  the  question  if 
there  was  negligence  was  for  the  jury  or  fgr  the 
judge.  That  point  has  now  been  settled  by  a  court 
whose  decision  is  binding  on  us.  The  oaae  of 
Si^on  y.  The  North  Eastern  Bailway  Company 
is  a  decision  of  the  Court  of  Appeal.  Mr. 
Herscbell  very  fairly  admitted  in  the  court  below 
that  it  more  than  covers  this  pressBt  cose,  and  I 
think  it  does.  The  only  argument  in  answer  to 
that  decision  in  tbe  court  below  was  that  it  was 
under  appeal ;  bat  now  it  has  been  affirmed  exactly 
on  the  grounds  stated  by  the  Lord  Chief  Justice 
in  Cockle  v.  The  South-Eastem  Bailway  Company, 
and  in  the  present  case.  It  was  held  there  that 
tile  passenger  did  not  act  unreasonably  in  getting 
ont  where  there  was  danger  of  being  carried  on  to 
the  next  station.  I  entirely  agree  that  the  decision 
of  the  court  below  ought  to  bererersad. 

Judgment  reversed. 
Solicitors  for  pluntiff,  Pattieon,  Wigg^  and  Co., 
for  B.  Scalt  Bopper,  Newoastle-on  Tyue. 

Sotioitort  for  defsndants,  WiUuimaon,  Hill,  and 

-  Co.,  for  Biehardeon,  Quteht  and  Co.,  York. 


'     HIGH  COURT  OF  JUSTICE. 

CHANCBBT  DTVrSION. 

Friday,  Nov.  17, 1876. 
(Before  the  JIIasteb  of  the  Kolu.) 
£»  parte  WujJi.UBOK.(a) 

-  SoUeiior — Artided  elerk — Interruption  of  eerviee — 
Implied  eanceUation  of  artidea — Aaeiffnment  of 
arHOee—e  ^  7  Viet.  e.  73,  e.  13. 

In  1861  W.  waa  articled  to  B.,  a  aolieiior.  In  1863 
hie  arUelea  were  eaneelied.  In  1865  here-entered 
the  aerviee  of  the  aante  eolieitor,  and  remained 
tiU  1867,  when  lie  left.  Hie  artielea  were  not 
eaneelied  on  the  second  occasion.  In  1869  hie 
ariidee  were  aeaigned  toith  B.'a  eoneent  to  L., 
•with  whom  he  remained  a  period,  which,  tn- 
geUter  wUh  the  former  periods  of  wniee,  made 
«p  the  jIm  ytare,  W.  applied  ihtU  the  eeoeral 
periiNb  imgM  he  redkonod  togeiker  as  eontlUuting 
jive  years'  aerviee. 

■mUd,  that  though  there  woe  no  formal,  atiU  tkere 
was  a  virtuai,  eanceUation  of  the  arUeles  in  1867, 
and  that  the  ease  came  within  6^7  Viet.  c.  73. 
8.  13,  and  that  the  different  periods  might  he 
reckoned  together  aa  one  period  of  service. 

(a)  Bapottsd  bj  J.  B,  Thoxpws,  Etq.,  BurlitaE  st-ZAw, 
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This  was  an  applicaiicm  on  behalf  of  "WiHiam 
Smedley  Wilb'amson,  ftn  articled  der^  that  the 
several  periods  hermnafCer  mentioned  might  be 
reckoned  as  amounting  to  the  necessary  period  of 
five  years  of  clerkship,  and  that  he  might  be  ad- 
mitted accordingly.  An  affidavit  was  filed,  in 
which  Williamson  stated  that  by  an  indenture 
dated  2ud  Dec.  1861,  he  was  duly,  artided  to 
Thomas  Roberts  for  the  full  term  of  five  years ; 
that  he  remained  with  Roberts  for  one  year  eleven 
months  and  eight  days,  and  then,  on  the  10th 
Nov.  1863,  with  the  said  Thomas  Roberts'  consent, 
his  articles  were  considered  as  cancelled,  and  be 
left  his  office,  and  entered  a  merchant's  office  at 
Liverpool,  where  he  remained  for  seven  or  eight 
months.  For  some  timehe  continued  unemployed, 
but  in  the  month  of  Feb.  1861,  he  applied  to  tho 
said  Thomas  Roberts  to  allow  him  to  oanplcte 
the  fhll  period  of  his  ■  service,  and  was  re-articlAd 
by  aa  indeotnre  dated  24th  Feb.  1865,  for  the 
period  of  three  years  and  twenty-three  days,  being 
the  remainder  of  the  period  of  five  years.  While 
in  Roberts'  service  he  passed  his  intermediate 
examination,  in  Hilary  Term  1866,  and  oontinned 
in  Roberts'  service  till  the  5th  March  1867,  baring 
then  served  a  further  period  of  two  years  and 
twelve  days — the  total  service  having  been  three 
years  eleven  months  and  twenty  days.  He  was 
then  advised  change  of  air  and  rest  for  his  health's 
sake,  and  passed  several  months  at  the  saasido 
and  on  the  Continent.  In  Ootober  1869,  wishing 
to  continue  his  service,  the  said  Thomas  Roberts 
consented  to  assign  him  for  tbe  remainder  of  the 
term  to  Marcus  Louis,  of  Ruthin,  in  the  ooanby 
of  Denbigh,  and  by  an  indmtnre,  doted  26th  Oct. 
1869,  he  was  daly  assigned  and  re-artided  to 
Louis  for  the  remaining  period  of  the  five  years, 
which  expired  on  the  5th  Nov.  1870,  since  when 
he  has  not  carried  on  any  employment. 

G,  S.  Turner,  for  the  applicant,  referred  to  Sx 
parte  Trenchard  (L.  Rep.  9  Q.B.  406),  where  the 
applicant,  after  serving  for  more  than  two  years, 
obtained  a  commission  in  the  army,  and  then 
re-entered  into  articles,  and  applied  that  the  period 
during  which  he  had  served'might  be  oo anted. 
The  application  was  granted.  [Jrssel,  'M.Bw — 
The  court  in  that  c-ise  held  that  his  obtain- 
ing a  commission  amounted  to  a  virtnal  oan- 
oellation  of  the  articles,  as  he  was  not  at  liberty 
to  sdl  out  of  the  army  at  any  time.  Here  thsfie 
waa  no  oanoeUation  of  the  seoond  ftrbiolaB,  wmA  ttbe 
period  had  ran  oat.]  There  was  Tirfcoal  onosUa* 
tion  hsr^  and  tbe  applioant  had  actanlty  serrad  tbe 
full  time,  and  does  not  seek,  as  it  was  songht  m 
Em  parte  Moses  (L.  Rep.  9  Q.  B.  1 1  29  L.  T.  Bepi 
N.  S.  420),  to  have  any  time  allowed  during  wbidi 
he  was  absent.  The  application  was  mode  uzid«r 
sect.  13  of  6  &  7  Viot.  o.  73,  which  ia  as  foUowft: 
"  If  any  attorney  or  solicitor,  to  or  with  whom  ai^ 
snch  person  sht^l  be  so  bound,  shonld  happen  to 
die  be&>re  the  expiration  of  the  teem  for  which 
suoh  person  shall  be  so  bound,  or  shall  disoo*- 
tinue  or  leave  off  pinctice  as  an  attorney  or  sohol- 
tor,  or  if  such  contract  shall  by  matoal  consent  of 
the  parties  be  cancelled,  or  in  case  siHih  olerk  sfa«U 
be  legally  dieeharged  before  the  expiration  of 
snch  term  by  any  rule  or  order  of  the  oooKt 
wlierein  such  attorney  or  solicitor  shall  have  beau 
admitted,  snch  derk  shall,  and  may  in  any  of  the 
said  oases,  be  boand  by  uio^r  coatntot  or  other 
oontmct,  in  writing^  to  serve  as  derk  to  any  other 
practising  attorney  or  solicitor,  or  ''^^^3(^^( 
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in  maBner  hereinbefore  mentioned,  shall  be 
deemed  and  taken  to  be  good  and  effectual,  pro- 
Tided  that  an  affidavit  be  dalr  made  and  filed 
of  the  ezecntion  of  Bach  second  or  other  contract 
or  contracts  within  the  time  and  in  the  manner 
hereinbefore  directed,  and  sabject  to  the  like 
regalationa  with  respect  to  the  original  contract 
and  a£5daTit  of  the  execntiou  thereof." 

Jessel,  M.B.— The  words  of  Ihe  Act  are  wide 
enoogb,  and  mj  impression  is  that  the  applicant  is 
within  the  Act,  and  I  make  the  wder  accordingly. 

SoUmtorB:  Xetni  and  Indflrmour. 


Friday,  Kov,  17,  1876. 

TATLOB  v.  COBPOBAnON  OF  OlDnAM.(a) 

Bewera  —  Fow»r$  of  local  avXhority  —  "  Bireei  " — 
Local  Act  {Oidham  Borough  Improvement  Act 
1865),  8eel8. 16,  27,  59,  60,  62,  160,  366— Pwftltc 
Health  Act  1875.  seeta.  16,  299— Sewage  UtiUea- 
Urn  Act  1865,  sect.  4. 

The  term  *'  atreei,"  both  in  its  general  meaning,  and 
by  the  Oldham  Borough  hnprovement  Act  1865 
{AeU  Local  and  Peraonal,  ^8  |-  29  Vict.  c.  311), 
ia^/udes  a  ^vateroad,  for  pasaage  over  vihi-ch  a 
ioU  it  charged,  and  over  whidi  me  puhUc  have 
no  right  o/vmy. 

The  pUwntiff  was  the  ovmer  of  a  ■primate  road  at 
OkOum,  and  tet  ttp  a  toll  oar  at  one  end,  and 
charged  tolls  for  passengers.  The  defendants, 
ioiihmU  any  further  notice  tlum  the  ereetion  of  a 
1»ard  imf&  a  printed  notice  thereon,  vroceedea  to 
dUf  and  eonstruet  sewera  in  (he  aaia  road.  The 
pUiint^  moved  for  an  injunction  to  reatram  fhem 
fromproceedingwiih  f7te  work. 

Motion  refused. 

Held,  that  the  corporaiion  was  empower^  to  con- 
struct such  setoera,  both  wider  sect.  4  of  the 
TJiiliaaii(m  of  Sewage  Act  (28  ^  29  Viet.  c.  75), 
a.  16,  and  the  Public  Seaith  Act  1875  (28  ^  29 
Yict.  c.  55),  and  by  their  Private  Act. 
The  sfeeial  ri^hta  and  powers  given  by  a  Private 
Act  of  ParUament  are  not  taken  away  by  the 
gena-al  provision*    a  PubUe  Ad. 
The  plaintiffs  are  the  present  trostees  of  an  in- 
dentnre  dated  3rd  March  1^7,  whereby  certain 
plots  of  ground,  with  the  appurtenances,  became 
Tested  in  certain  persons  therein  mentioned  apon 
trust  for  "  the  Higginsbaw  and  Lower  Moor  Boad 
Company,"  thereby  constitnted.   The  object  of 
the  said  company  was  to  maintain  the  said  road, 
and  for  that  purpose  to  raiseaanm  not  exceeding 
1600!.  in  thirty-two  shares  of  501.  each,  and  no 
person,  with  the  exception  therein  mentioned,  was 
to  traTel  on  or  use  any  part  of  the  said  road 
without  paying  snch  toll  as  ^ras  therein  prorided. 

The  sud  road  was  duly  completed,  and  toll  bars 
cnoted»  and  the  Utle  of  the  company  acknow- 
le^Ced  from  time  to  time  t^the  defendants. 

Soma  time  preTionBly  to  Oct.  1876,  tiie  defen- 
dantfi  eaased  a  notice,  dated  3rd  May  1876,  to  be 
posted  np  on  a  part  of  the  said  road  or  street, 
headed,  "The  Oldham  Boroogh  Improvement 
Act  1865,"  and  addressed  to  all  persons  interested 
in  the  said  road,  to  the  effect  that  unless  certain 
drainage  works  therein  specified  shoald  be  com- 
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upon,  or  under  the  said  road  or  street,  and  seww 
and  dnun,  or  otherwise  complete  the  said  street, 
or  such  part  thereof  as  shoald  not  hare  baea 
done,  in  sach  manner  as  they  should  thuk  fit^ 
and  might  charge  the  several  owners  of  boildiiup 
or  lands  in  sat^  street  with  the  eipflnse  of  tbs 
execution  by  them  (the  defendants)  of  snch  works 
or  inoidentu  thereto,  in  the  manner  alleged  to  be 
prescribed  by  the  said  Act,  the  same  to  be  psid 
or  recoverable  as  therein  provided  in  that  bduuf. 

The  said  notice,  as  the  plaintifla  aUeged,  was 
not  brought  to  the  knowledge  of  the  ^aintiib 
previously  to  20tfa  Sept.  1876. 

On  or  about  2Dth  Sept.  1876,  the  defendantt, 
without  the  oonsent  ctf  the  sud  onnpMiy  OTof  llie 
plaintiffs,  and  without  any  fhrther  notice  than  Uiat 
above  mentioned,  acting,  as  they  allied,  nndv 
the  provisions  of  the  OMham  Borough  Improve- 
ment Act  1865,  caused  openings  and  excavations 
to  be  made  in  the  snrfhoe  and  soil  of  the  aaid  road, 
called  Shaw-road,  for  the  purpose  ct  laying  or 
constructing  a  sewer,  and  threatened  to  proceed  in 
the  said  excavations  and  construction  without 
further  notice  to,  or  the  oonsent  of,  any  penwis 
whatever.  The  defendants  had  in  fact  alreadr 
caused  several  holes  or  shafts  to  be  opened  ana 
made  in  Shaw-road,  and  were  proceeding  to  cause 
cuttings  or  tunnels  to  be  made  to  connect  tbe  aaid 
holes  or  shafts  to  a  depth  ultimately  attaimng 
80A.  or  thereabouts. 

The  plaintiffs  claimed  an  injunction  to  restnin 
the  df^endants  against  proMeding  with  their 
w<nks,and  damages  fw  the  injnry  done  therdiy  to 
the  pUtitttiff's  road. 

Jam,  Q.G.  and  E.  W.  Bym«,{cv  the  plaintiffs.— 
This  is  a  dose  of  land  which  has  never  been  dedi- 
cated to  the  public.  The  defendants  have  been 
trespassing  on  our  land  and  digg^g  holea  in  it. 
There  is  no  right  of  winr  for  the  public,  and  we 
had  pot  up  toll  bars.  The  defendu^  have  do 
authority  under  their  private  A,ct.  See  sect.  27  of 
the  Private  Act,  in  which  this  road,  though  spoken 
of  for  the  sake  of  convenience  as  a  "  road "  or 
"  street,"  is  treated  as  private  property.  It  is  in 
effect  declared  to  be  private  property,  which  the 
corpOTation,  if  they  wish  to  exercise  any  ri^ts 
over  it,  mast  purchase.  That  section  is  not  in 
any  way  repealed  by  the  PnUio  Act.  [Jissxi. 
MJEt. — Whu  do  yon  say  is  the  meaning  of  the  5th 
subsection  P  That  ia  the  only  point  on  wbiA 
difficulty  arises.  Does  tiie  &th  simeetian  indnds 
thisP  It  gets  rid  of  sect  6(^  doss  it  nofcP]  I  ge 
further.  The  Pnblio  Act  does  not  repeal  £s 
Private  Act,  which  in  effect  says :  "  Toar  dose  is 
not  a  street ;  if  the  corporation  wish  to  treat  it  as 
a  street  they  mast  bay  n|i  yonr  ri^ta."  [JnsfL. 
M.B. — The  third  subsection  seems  to  hslp  your 
argument.] 

(Jhitty,  Q.G.  and  Mamaghten  for  defendants.— 
This  is  a  street  within  the  definitions  in  tbe 
Private  Act  [read  to  words  "  oommeooement  at 
the  Act"].  In  sect.  27  this  particular  road  is 
spoken  of  as  a  street  We  have  procecdiri 
regularly  under  sect.  16.  [JassEit  M.B.— That 
section  hardly  applies  to  private  prcqierty.]  Tea; 
if  a  man  makes  lua  private  property  into  a  stivsC 
and  there  are  compensation  clauses  intiiisAflt. 
(See  also  sect.  59,  on  which  we  nly,  and  asols.  40 
and  65  and  62,  which  provide  finr  oompeosstitai. 
[  JKSsxiy  KJL— That  makes  the  wholt  Omt  ^ 
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aonaL  These  large  powers  are  Tested  in  the  oor- 
x>ration  for  the  salra  of  the  pnblus  health.  But 
ran  cannot  go  under  sect.  16.1  Weoll^mnnder 
lects.  16  to  21;  and  also  under  seat.  16  of  the 
c*abfic  Health  Act  of  1875.  [Jbssel.  H.B.— I 
ihink  Toa  can  go  under  sect.  60,  but  not  under 
lect.  16.    Sect.  16  gives  yon  a  power  when  jon 
ure  continuing  a  sewer.]     We  are  continuing  the 
towage  aystem.    The  l6tfa  and  60th  seotiona  are 
'•o  the  same  effect,  except  that  in  one  there  is 
x>napenBation,  and  not  in  the  other.   Then  this  is 
street  under  sect.  16.    Street  has  a  rery  large 
lefinition :  (See  tlie  case  of  the  Ve§try  of  St. 
ilary't,  Jtlington,  L.  Eep.  9  Q.  B.  278.)  [Jbssel, 
M.B.— The  16tfa  section  of  the  Public  Health  Act 
L875.  helps  TOO.]  See  also  section  299  o£  the  Public 
Bealth  Act  of   1875.    [Jusbl.  U.B.-My 
inqireaaion  is  that  sect  27  he^  yoa  more  than 
sect.  16.1  There  was  a  similar  Saase  in  the  Pab* 
lio  fieaTth  Act  1848.  [Jsbsei,  M.B.— Uy  atten- 
bion  was  not  called  to  the  3rd  sub'sect.  of  sect.  27. 
With  rc^pvd  to  B  private  street,  unless  you  have 
powers  independently  of  the  Act,  you  are  prohi- 
bited from  maldas  sewers  unless  yoa  buy.]  Tliere 
is  no  express  prohibition  in  the  Act.   lb  is  only 
implied.    [Jbssel,  M.E. — You  cannot  under  sect. 
27  touch  this  particular  street.]   Under  the  16th 
■lection  and  the  earlier  ones  we  can.  [Jessbl, 
Bt.Tt. — No ;  nor  under  the  60th.    'Die  onlypower 
there  is  to  make  seffers  under  streets.]   Tuab  is 
plain  by  the  3rd  sub-section.   [Jbssel,  H.B. — It 
IB  saved  by  sect.  366.    I  see  by  the  Public  Health 
dkCt  of  1848  sewers  are  vested  in  the  sewer 
antfaoritiaB.  It  is  not  a  mere  easement.  MiJlar, 
w  amaem  eurue,  referred  to  Bigg  v.  Oorporor 
''ion^  London  ('38  L.  T.  Bepw  N.  8.,  S36;  L.  fiep. 
IS  Eq.  376)1.  There  is  an  .  express  dedsion, 
[Thonuon  v.  Nutiert  31  J.  P.)  whioh  decides  that 
i  sewer  is  an  easement.  [  Jkssxi^  H.B.— It  is  not 
to.    It  required  an  Act  of  Parliament  to  set  this 
-i^ht.   But  I  see  the  45th  section  of  the  Act  of 
Lb48  is  very  like  the  16th  section  of  the  Act  of 
LS75.   Were  you  the  local  board  at  the  time  of 
ho  passing  of  the  Improvement  Act  of  1865  ?] 
tea.  [Jbssel,  M.E.— The  366th  section  states  the 
•ight  you  then  had.   If  you  had  this  rieht  at  the 
MLssing    tiie  Act  of  1865,  yon  have  not  lost  it.] 

The  followi]^  are  the  aectiona  in  the  respective 
Lets  retered  to  in  the  afgnmenU  and  the  jadg- 

nent: — 

■Hie  Oldbam  Botoofh  IiaproTvnuak  Aoi  1865,  Local 
mi  PMMiulAatB(28AaSiniat.o.eoazi). 

Seot.  16.  If  at  ai^  tims  tmr  stmt  or  ooort  (not  Mnv 
k  highway  zepairable  bv  the  iuiaUtaats  at  lazge)  formed, 
mt  ouL  or  md  out,  eiuter  bttam  or  after  the  emanMiMW* 
nani  of  tbia  Aot,  i»  not  aewared,  drained,  levaDed,  flagged, 
ad  paved,  or  maoadamited  to  tha  Mtiafaation  oi  the 
orpontioQ,  thn  mav  at  any  tiaw,  and  feom  time  to  time, 
vdar  that  It  be  oeed  from  obabrootioa,  aawaxed,  drained, 
•vellad,  flaggad,  paved,  maoadamiaefl,  and  otharwiae 
onpleMd  ma.  waah  materials  at  snob  levsla,  with  anoh 
neimatione,  and  with  tewors  and  dzains  of  snob  dimen- 
aoBB,  sad  that  the  soil  thereof  be  n^ied,  lowered,  or 
Jtered  in  snob  maaner,  and  within  saob  time,  aa  the 
>rder  diteota ;  and  thMeiipca  the  lespeative  owners  of 
ibe  boildincB  aad  hada  in  sadi  slieet  or  oonrt  shall,  »t 
heix  own  respeative  ispenaa,  xeaiove  all  obstmotiona  in, 
ipoa,  <a  vjMetj  and  sewer,  drain,  level,  flag,  pave, 
pacadamiee,  and  otherwise  complete  Booh  abeet  or  oonrt 
ritfaia  tha  time  and  in  the  mannw  nrescsibad  bv  the 
)rdar. 

Seoi27.  With  raspeot  to  the  road  or  street  oalled  Shaw* 
oad  the  following  proTidoiM  ihall  take  effeot  t 

Than  «ub  eeote.  1  and  a  give  the  oorpmatkm  a  xi^t  to 
mzobass  aU  piivata  d^ta  of  way,  ana  other  xighta  con- 


nected with  leryiag  tolls  and  otherwise  over  the  said 
road,  aad  that  anoh  righta  should  be  in  the  natore  of 
land. 

Sab-seoi.  3.  On  the  oempletion  of  sooh  parohaae  and 
taking,  aU  the  ri^ts  and  intaresU  aforesaid  shaU  be  by 
virtue  of  thia  Aot  absolntelj  extingniahed,  and  the  oor< 
poratlon  shall  lemove  and  abate  aU  galaa,  &o.,  or  etiier 
obstmotlons  then  existiag  in,  <m,  or  over  an;  part  of  the 
oarriagewaj  or  footway  ot  Uta  said  road  or  etraet,  and 
thenoelorth  the  said  road  or  street  shall  be  and  oontmne 
a  street  apua  to  the  passage  the  pnblio,  and  free  from 
•naroaohment,  and  shall  be  snbjeot  to  all  the  prorisiona 
relating  to  the  sewering,  draining,  levelling,  flagging,  and 
paving  or  maoadamlmg,  or  otawwiae  completing  of 
streets  not  being  h^hwivs  repairable  br  the  inhabitants 
atlaqr*- 

Sab-Bset  6.  NotUag  in  this  Aot  shall  ampoww  tha 
oonwattoBtoynrBhaseortakebyBompnlsionanyaaiate 
or  bterest  in  the  BoU  of  the  Bsid  road  or  street. 

8eo&  50.  All  eristiog  and  fotoxe  pabUo  sewers  aad 
drains  within  tite  bocongh,  aad  all  f'«*'"g  aad  fntnze 
aewars  and  drains  in  aad  aodsr  the  strssts  and  oonrta, 
with  an  the  works  aad  watwials  tbannnto  balonging, 
whalhar  mads  or  provided  at  the  cost  of  the  eorpcnation, 
or  otherwise,  ana  the  entire  managesient  cS  the  same, 
with  the  api^nrtenaaooa,  shall  vest  in  and  belong  to 
the  oorporatioo.  and  the  oorporaticm  shall  maintisin, 
oleanae,  and  flush  flie  same. 

The  OMdi  aaotiMi  idves  the  oonmatioa  powor  to  oca. 
stmot  sewers  neoeanry  for  the  aseotnal  drainege  of  tha 
borongh,  the  oonvtnion  (tf  <^>en  drains  into  sewers,  the 
oarrying  under  oellais  and  streets,  the  oontinning  of 
tbom  to  the  most  oonveniant  plaoe  for  the  ooUeotion  of 
sewage  matter  ao  aa  not  to  oaase  a  unisaaoe ;  end,  if 
neoesaary,  to  ooBstnwt  woAs  within  or  beyond  tha 
botongh,  and  to  zeuovo  obatnutioDs  to  any  of  tha  above 
piupoeea. 

Toe  62nd  provides  eompenaation  for  works  oonneoted 
with  the  exeroise  of  theee  powers. 

Soot.  160 :  If  any  snob  delay  or  omiasion  {%.€.,  on  tha 
part  of  the  oorpomtiim  in  relnatatingatreata,  after 
the  oonstrootiao  of  aewera)  as  atoresud  takes  plaoe,  tiie 
persona  having  the  oonbol  or  management  of  tiia 
street^  Mdge,  sewer,  drain^  pipe>  tnnnw,  work,  or  ob> 
straotum  in  tespeot  of  whion  snob  delay  or  omiaaion 
takaa  plaoe,  may  oansa  the  work  so  delayed  or  omitted  to 
be  ezeonted,  and  tha  vqianao  ot  ezeonting  the  same  shall 
be  repaid  to  anoh  persons  by  the  oorporation. 

Seat.  366  enaots :  Nothing  in  this  Aot  ahall  take 
away  or  abridge  any  right,  power,  or  anthoxity  whiA 
theoorpovatiott  have  or  mnj  enjoy  under  the  Monioipal 
Gorporatioa  Aeta,  or  othsswise,  independsntly  of  thla 
Aot. 

Utilisation  ot  Sewage  Aot  1865  (28  A  29  Ylot  o.  75}  seot 
4 :  Sewer  antboritiM  ahall  have  power  to  otmstraot 
sneh  aewMS  aa  they  may  think  aaosssary  for  keepiiv 
their  distrlBt  propsrqr  eleaased  and  drained,  and  shall,  aa 
reapeots  aUsewers  ocmstmoted  by  them  or  under  thdr 
control,  whether  the  same  were  laade  before  or  after  the 
paising  ot  thia  Act,  have  all  the  powera  that  looalboarda 
have  in  reapeot  of  aewaia  vested  in  or  oonstarneted  hw 
them  under  the  45th  and  46th  seotlma  <tf  tha  PabUo 
Health  Act  1848,  and  other  Acta  therein  speeiSed. 

PubUo  Health  Aot  1875.  sect.  16:  Any  loaal  Ksthoii^ 
may  oarrr  any  eewer  thnm|^  aoroaa,  or  under  any  torn- 
pike  road  or  aay  street  or  plaoa  laid  ont  as  or  intended 
for  a  atieet,  or  under  any  odlaror  vault  whioh  du^  ba 
nnder  the  pavement  or  oarriageway  of  any  street ;  and 
after  firing  reasonable  notioe In  writing  to  the  owner  or 
oooapier  (if  on  the  rmort  of  the  surveyor  it  appears 
neosaaary)  Into,  through,  or  nndsr  asy  lands  whataoevat 
within  their  distriet.  They  may  also  (snbjeot  to  the 
provisions  otthia  Aot  rdating  to  sewage  worka  without 
thediatriet  of  the  looal  authwi^)  exeroise  all  or  any  of 
the  powers  given  1^  tiiia  saotion  without  their  district 
for  the  purpose  ot  outfall  or  distribution  of  sewage. 

The  &Mh  aeetioo  (rf  the  Aot  of  1875  pcovidea  that  when 
oompUint  to  the  Looal  Oovomment  Board  has  been  made 
of  default  on  the  part  of  the  looal  authorify  in  providing 
and  oleanstng  sewers,  the  board,  on  being  satisfied  ol  the 
oflenoe,  may  make  an  ordn  giving  the  looal  authority  a 
certain  time  to  do  the  work,  and  if  Um  latter  faO  to  do 
so,  the  board  may  have  the  work  done  by  its  own  oiflosr, 
andoharge  the  expenss  therotd  on  end  reoover  the aaaa 
from  thelooalanthMi^.  And  anyj 
the  Looal  Oovsnimnt  Bawd  f 


sd  any personivpdbtod  by  , 
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tbe  BAQM  powsr  in  Cill  xMpeoU  m  wm  TMtftd  ia  the  looal 

asthorit;  for  tli«t  pnrpoae. 

Jesskl,  M.R.~Tbe  firat  question  I  ham  to  oou- 
«der  is*  vhether,  independrntly  of  the  lo^  Act, 
thwe  ia  any  power  in  the  coiporatioik  to  do  tins 
work.  Of  ooorse,  if  they  had  this  power  at  all 
it  must  have  been  under  the  gueral  Aot.  aad  I 
ronst  say  I  cannot  help  thinking  that  the  persons 
who  were  parties  to  this  local  Act,  which  reoeived 
the  Boyol  Assent  on  Jaly  5th  1865,  and  wfaish, 
following  the  terms  of  the  preamble,  was  intended 
to  compriBfl  al*  the  Acts  wnicb  in  any  way  related 
to  tbe  local  government  of  this  corporation  with 
reference  to  streets,  will  be  a  little  surprised  to 
find  that  by  means  of  another  Act  of  Parliament, 
the  public  Act  baring  received  the  Royal  assent 
a  few  days  beftve,  the  whole  of  tbat  intention  has 
been  defeated  so  far,  and  tbat  the  oorporaiion  will, 
therefore,  tor  maxtj  years,  be  nnder  the  oootrol  of 
two  Acts.   I  think  also  that  those  persons  in- 
terested  in   claiming   special  exemption,  and 
apedal  proTisions  as  regards  their  own  par- 
ticolar   lands,   will   be  n  little  anrorised  to 
find    that   by   reason  cf  tins  fteoenu  saving 
in  the  local  Act  and  all  other  powers,  as  regards 
the  corporation  then  existing,  in  an  important 
Act  (not  passed,  no  doubt,  at  the  time)  thc^ 
assented  to  tbe  provisions  of  the  local  Aots,  but  it 
bad  anfortnnatejy  recared  the  royal  assent  a  few 
days  before.   Whatever  you  may  think  of  the 
extraordinary  results,  which  are  so  caused,  it  is 
my  duty  to  interpret  Acts  of  Parliament  as  I  find 
tbem.  Imnsttreat  tbem  aooordii^  to  tbe  ordinary 
rales  of  oonatmotioa— that  is,  literally,  unless 
there  is  something  in  the  context,  or  in  the  sub- 
ject, to  prevent  that  reading.   I  find  in  the  366th 
section  of  the  Local  Act  this  provision  :  "  Kothing 
in  this  Act  contained  shall  take  away  or  abridge 
any  right,  power,  or  anthortty  which  the  Corpora- 
tion have,  or  may  enjoy,  nnder  tbe  Municipal  Cor- 
poration Acta,  or  otherwise,  independently  of  this 
Act"  An  ansnnient  was  addressed  to  me  to  the 
eiffeot  that  that  meant  Mtudcipal  Corporation  Jbots 
or  other  like  Acts.   I  am  unable  to  appreciate  Um 
argument.    I  do  not  know  what  Acts  like  the 
Municipal  Corporation  Acts  arc,  and  consequently 
I  cannot  understand  what  it  is  tiiat  ia  similar  to  a 
Municipal  Corporation  Act  not  being  a  corptwatioB 
Act.   As  tbe  Municipal  Covporataon  Acts  inolade 
all  the  Acts  which  are  Corporation  Acts,  I  must 
read  "  otherwise  "  to  be  "  otherwise,"  and  to  have 
its  proper  meaning,  and  therefore  it  means  "  other- 
wise "  independently  of  this  Act   In  other  words, 
that  all  the  rights,  powers,  aad  authorities  which 
the  Corporation  had,  indepemtently  of  this  Act, 
were  preserved  to  them.   Now  this  Act  received 
the  loyal  assent  on  the  5th  July  1865,  rad  conse- 
quently preserved  to  the  Corparatwn,  aa  I  vsad  it, 
acy  rights  or  powers  they  fand  not  nepealad  by  this 
Act.  One  of  tbe  Acts  mptm  wbieh  great  streas  was 
laid  last  time,  it  now  turns  oat,  upon  investiga- 
tion, was  repealed,  and  that  anotnor  Act  only 
pained  a  few  days  before,  wss  not  repealed  (I  sup- 
pose, aocideBtally,iiabodykttowingaBythiBg  about 
It),  and  bad  received  the  royal  assent  on  the  29tb 
Jone  1865.    Sothat  on  the  5th  July  this  other  Act 
was  in  force,  and  if  I  am  to  read  the  section  of  tbe 
Local  Act,  as  I  do  read  it  to  be  general,  then  the 
Corporation  had  tbe  power  under  the  Publio  Aet 
to  make  the  sewer  under  thn  street.   That  tiiere 
can  be  no  qucstiou  about.   At  least,  I  think  not 
because  they  are  to  have  power  to  construct  "  such 


sewers  as  they  think  fit."    Now  by  seet  4  o*  4* 
Sewage  Utilisation  Act  1865,  the  pmros  of  lUA 
are  similar  for  this  purpose  to  liiose  d  the  VMt 
Health  Act  1875,  the  atnr&r  antbority,  wttdbttfa 
Corporation  was,  have  all  neoessary  powers  "fer 
keepmg  their    district    properiy  desned  ui 
drained.'*    [Hib   liOrdslrip  read  down  to  da 
words  "Pablic  Health  Act   ISia*"]   Vm  k 
no  substantial  difference.    The  result  tber^n 
is,  that  under  tiiis  partienlar  Act  they  ban  tbe 
powers  vested  in  them  for  oonstractioff  a  lenr 
under  tbe  street  which  are  vested  in  aotaoritieid 
this  kind  by  the  other  PaWic  Act.   Thtf  beia;« 
the  only  question  which  remans  is  wbetber  tkt 
power  has  been  taken  away.  Now  the  actual  Pobic 
Act  in  question  was  repfsTled  by  the  PabKe  Heitt 
Act  of  1875.    It  was  rep^ed  by  what  is  eslMi 
Consolidation  Act,  that  is  it  was  repealed  fer  At 
purpose  of  having  its  provisions  ooosoIidstsdiBli 
one  Act.   For  the  purpose  for  which  I  an  sot 
deolins;  with  the  Public  Health  Act  of  18!^  I 
take  the  Pubtic  Health  Act  of  1848  to  hsrebett 
BulwtBatially  copied,  because  time  is  noq^pr 
ciable  nviatioo.    Therefore,  in  eamderisg  da 
effect  of  1^  Act  of  1875  on  the  Local  Aet.  I 
really  must  treat  the  Public  Heahh  Act  afUCS 
as  a  mere  continuation  of  the  powers  d 
Sewage  Utilization  Act  of  1865,  not  tbat  it  «a 
really  so  in  form,  but  that  it  was  so  in  eSecL  h 
other  words,  if  tbe  intention  of  the  LegishtaR  ■ 
passing  the  Local  Act  was  to  preasrve  tbe  geaori 
powers  under  the  Sewage  Utilisation  Act,  vidctl 
am  bocnd  to  rale  it  was  (whatever  my  own  oKsia 
may  be  npon  the  subject  not  b<nn{;  judiosl).  iha 
I  am  of  opinion  that  the  rale  which  says  tlitt 
naij  g^eral  legislation  does  not  override  tpeM 
legislation,  has  no  application  to  tbe  caEc  bete 
me.  General  legislation  waa  examAy  rmn  rsitf 
the  Looal  Act;  and  the  Consolidated  Act,  tof  * 
mere  continnance  of  that  general  legM^tim,  ii 
not  in  substance  a  new  power  ooofemd  oa  Iti 
corporation,  bat  simply  a  contniaatiaa  cfttar 
old  powers.   It  is  in  no  way  interfered  viih  tf 
tbe  provisions  of  the  LocJvl  Art.    Now  ttsthig|| 
me  to  tbe  next  point,  viz.,  what  is  tbe  ^osvF 
If  tbe  power  is  contained  any  where,  it  ■  t» 
tained  in  the  16th  section  c$  the  Pi^ie  Hott 
Act  1875:  "Any  looal  board  may  carrjmjatn 
thxoagb,  aoroBs,  or  neder  any  tanqgus  mi  * 
any  street,  or  place  laid  out  or  intendtd  fa  ■ 
street."   Tbe  cpiestioni  have  to  oensidviidiij 
Is  the  place  in  questien  "  a  street  or  a  plasi  hi 
out  as  or  intended  for  a  street  P"   In  uuuisib'f 
tbat,  I  most  also  take  into  acooaat  the  iiilsqi* 
tion  oUnse  of  this  Act  of  ParliaiacBt  wbidi  ^ 
that  a  "  street  ioelodes  any  road,  IsIb^  faot^ 
square,  oonrt,   all^>  or   passiQ^  vbtfhr  I 
thorongb&ra  or  not.     I  maA  also  take  iato  * 
sideiation  tbat  the  Aet  CKpcesafy  osBs  |btf 
"strasts,"  wlMtiiar  th^  an  on  publio  ptM«r« 
private  property,  and  whether  the  poHs 
any  rights  over  them,  or  have  no  rights  onr  tb* 
Tliere  is  a  series  of  sections  beginning  witb  I* 
160th,  tbe  atai^inal  note  of  which  eayhiiai  wbw 
mean :  "  power  to  compel  paying,  dec,  sf 
streets."  The  word  "  streets  "  ia  tbe  Act 
ment  clearly  extends  to  places  which  asis' 
respects  private,  and  over  which  thepabSci* 
no  right.   If  it  is  anytbiog.  tfaer^me, 
private  street   Now,  what  is  b  ?   It  is  a  ittf* 
land  which  seems  to  baveJ»een  sold  f<"'*^^'r 
pose  of  being  n^^l^^t,^^^^r(^  «■ 
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ucact  rights  the  owners  of  the  land  reserved  to 
lihemselves,  except  that  it  is  said  they  reserved 
lome,  I  do  not  know.  The  fact  is,  they  hnilt 
icnsos  on  each  side  of  this  private  road,  and  these 
louses  exist,  and  have  been  nsed  by  the  occu* 
Mers  from  that  day  to  this,  and  these  houses 
%TG  within  the  boroac;h  of  Oldham.  Now,  the 
Srat  question  I  hare  to  consider  is.  Is  it  a 
rtreet  or  not  ?  I  have  no  doubt  it  is  a  street, 
tn  the  first  place  I  was  told  that  it  could  not 
ae  a  street  at  all,  unless  the  owners  of  the 
lOuses  had  a  right  of  way  along  it.  In  this  parLi- 
mlar  instance  there  is  no  oiidence  at  all  as  to 
irhefefaer  there  was  or  was  not  a  right  of  way.  As 
L  said  before,  all  I  know  is,  that  there  were  some  ex- 
jeptions.  but  it  is  not  denied  that  tiier  do  ezeroise 
rach  a  right  of  way,  and  do  _paas  and  repass,  and 
iberefore  I  shall  presume,  in  the  absence  d!  ex- 
sress  evidenoe  to  the  contrary,  that  they  have 
lome  right  of  way,  and  if  it  is  necessary,  which  I 
lo  not  Uiink  it  is,  I  shall  assume  that  the  owners 
)f  the  houses  have  some  sort  of  right  of  way  in 
;iho  street.  That  appears  snfficiently  for  the  por- 
xwe  of  this  motion.  I  do  not  think  it  is  necessary, 
rhe  definition  of  a  street  is  correctly  laid  down  in 
fbe  Imperial  Dictionary,  which  I  have  sent  for. 
•  Tho  street  itself  is  no  doubt  the  properly  paved  or 
srepared  road,  that  is,  the  street.  It  sometimes  in- 
slades  the  bouses  along  each  side  of  it.  But  that 
3  not  its  proper  meaning.  It  is  called  a  street 
nren  without  houses.  There  are  some  streets 
wifh  no  houses.  But  the  Dsnal  common  meaning 
>I  the  word  stieot,  is .  a  road  with  hounes  on  one 
yr  both  sides  of  it."  Now,  tried  by  that  test,  this 
is  a  street.  It  has  houses  on  both  sides  of  it. 
rher^ore,  in  common  parlance,  it  is  a  street, 
niere  is  no  need  of  a  definition,  because  street  is 
to  include  "  street"  according  to  this  interpretation 
dftuse.  It  is  really  a  street ;  supposing  that  were 
irrong,  I  find  *'  street "  is  to  include  "  road,"  and 
it  certainly  is  a  road.  But  not  only  that,  it  is  to 
ipply  to  any^ "  place  laid  out  as,  or  intended  for,  a 
itreet."  It  is  laid  out  as  a  street,  and  distinguish- 
iible  from  any  other  street,  so  that  in  every  way 
that  yon  can  define  it,  it  appears  to  me  to  be 
within  the  section.  Is  it  the  common  sense  of  the 
section?  The  learned  counsel  pressed  upon  me 
that  we  must  have  some  regard  to  common  sense, 
in  tha  meaning  of  the  section,  I  by  no  means 
iriah  it  to  be  thonght  tlttt  I  disregard  it.  It  would 
be  monBtrousIy  absurd  to  interpret  the  Aot  in  any 
Other  WOT.  What  is  the  Act  for  ?  It  is  a  Pablic 
Health  Aot  wit^  ref^rd  to  the  owners  of  these 
private  courts  and  alleys,  who  are  the  worst  people 
ax  the  world  for  laying  out  moaey,  because  in 
titese  places  the  poor  live,  the  people  whose  tene- 
ments are  not  provided  with  sewers  and  drains, 
are  the  very  people  who  suffer  from  the  want  of 
sewage  and  drains,  irhich  are  so  requisite  for  public 
health.  Is  it  to  be  imagined  that  the  Legislature 
intended  to  except  the  very  worst  places  from  the 
operation  of  the  powers  of  the  ActP  I  should 
flAy,  if  the  Act  was  passed  for  anybody,  it  must  have 
been  meant  to  include  these  people,  who  for  the  sake 
of  gain,  and  requiring  high  rents  in  proportion  to 
the  wretdied  tenenients  they  allow  the  poor  to  oc- 
capy>  have  neglected  these  ordinary  and  necessary 
■anitary  sreeautions.  Ifl  am  to  interpret  it  by  what 
I  miffht  Uiink  to  be  the  mind  of  the  Legislature,  I 
■homd  suppose  that  the  first  people  to  be  in- 
oladed  would  be  the  owners  of  these  crowded 
oonrta  and  alleys,  on  which  the  public  have  no 


strict  right  whatever,  but  which  are  intended  to  be 
nsed  as  streets  and  houses  ior  the  dwellings  of  the 
poor,  without  providing  them  with  what,  accord' 
ing  to  modem  science,  is  known  to  be  abe<^ately ' 
necessary  for  their  well  being.  Looking  at  it  in 
that  way,  common  sense  is  entirely  in  accordance 
with  what  I  conceive  to  be  its  true  legal  meaning. 
That  being  so,  in  my  opinion,  this  is  a  street 
within  the  meaning  of  the  Act,  and  the  defen* 
dants  have  power  to  make  the  sewer  under  it, 
without  any  notice  whatever.  Now  it  must  not 
betomitted  to  be  mentioned,  that  if  they  do  take 
property  under  the;ie  Acts,  they  must  make  ocnu- 
pensation,  consequently  no  injury  is  done  to  any 
one  fay  their  exercising  these  powers,  Th^  give 
health  to  the  inhabitants,  and  they  pay  nir  the 
property  which  tfa^  take  for  apnrpose  whioh  is  a 
gMn,  and  which  common  sense  would  dictate.  It 
is  on  the  same  principle  that  when  roads  and 
canals  and  other  public  works  are  to  be  exacnted, 
there  are  powem  given  to  take  private  property  for 
that  purpose,  making  due  oompensatioo.  That 
gets  rid  of  the  argument  on  that  Act.  Now 
with  regard  to  the  local  Act.  I  must  say  (and 
this  may  have  hereafter  a  bearing  on  the  question 
of  costs)  that  I  think  the  corporation  was  entirely 
mistaken  in  the  course  they  pursued,  because,  as 
I  read  the  27th  section  (and  if  it  was  neoessary 
I  might  call  in  aid  that  the  very  local  Act  calls 
these  places  a  street  or  road,  bat  1  do  not  think  it 
is  necessary,  and  it  is  very  difficult  to  describe  it 
in  any  other  way),  as  regards  this  particular  road, 
I  cannot  help  thinkiug  that  the  oorparation  made 
a  haigun  on  the  27th  seotion  which  they  did  not 
intend  to  repudiate,  by  giving  notice  under  the 
16th  section ;  the  corporation,  by  the  27tb  sentioB* 
obtained  the  right  to  pcrchase  tbe  private  rights 
over  this  road.  They  were  to  do  it  within  a  yew. 
And  when  they  completed  the  purchase,  then  it 
was  to  be  snbjeet  to  tho  provisions  relating  to 
sewerins,  &c.,  which  affect  streets  not  being  high* 
ways.  When  we  oorae  to  look  at  the  16th  sec- 
tioD,  which  is  the  section  in  qnestkm,  it  obvious^ 
applies  to  a  private  street — a  street  not  being  a 
highway,  and,  consequently,  according  to  aJU. 
ordinary  rules  of  interpretation,  when  yon  find 
this  particular  power  is  to  be  subject  to  those 
provisions  in  the  complotion  of  the  purchase,  you 
import  into  it  a  negative:  that  is,  that  until 
completion  it  is  not  to  be  bo^  sabjeot.  Oa  ttwfe 
ground  I  have  do  hesitation  in  saying  that  the 
advisers  of  the  corporation  were  mistaken,  and 
their  counsel  have  given  up  that  point.  Then 
there  is  another  point  of  muoh  more  difficulty,  on 
which  I  have  heard  a  great  deal  of  argnment,  as 
to  whether,  introducing  this  3rd  sub-section  of 
sect.  27  of  the  Local  Aot,  they  might  do 
it  under  another  section  of  the  eaoke  Aot 
of  Parliament— the  160th,  No  doubt  it  is 
not  very  easy  to  reconoile  all  the  clauses  in  this 
Act,  and  I  am  very  tax  from  saying  that  there  is 
not  a  good  deal  to  be  said  in  favour  of  the  view 
which  has  been  presented  to  me  with  a  ^eat  deal 
of  energy ;  bat  I  think  in  all  these  Acts  of  Farlilr 
meut  the  first  thing  you  have  to  consider  is,  t^at 
whw  you  have  genei-al  provisions,  whether  otm- 
tained  in  the  same  Aot,  or  anothw  Act  of  FarHap 
raent,  and  when  yon  have  special  provi^na  as  to 
a  particular  property,  in  the  ownership  el  an  indi- 
vidual, you  must  read  the  special  provisions  as 
excepted  out  of  the  gm&nl.  That  is  the  onl^  '^'ay 
of  reoonciliiw  these  A(^  of  ParUamenb^~~*Itifll^I 
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znLttees  know),  to  insert  the  claases  which  are 
upreed  on,  and  then  these  persons  who  have 
obtained  their  insertion  leave  the  room,  and  have 
nothing  fhrther  to  do  with  the  Act  of  Parliament. 
The  committee  wonld  not  listen  to  them  on  the 
general  cUnses.   ThOT  wonld  only  say  :  "  It  is  no 
business  of  yours.   Yon  have  been  provided  for, 
■nd  yoa  have  had  all  your  clanaes  pat  in."   If  you 
once  admit  the  doctrine,  that  the  general  provisions 
are  to  override  the  special  ones,  anybody  who 
oould  get  a  clanse  in  the  Act  ought  to  be  heard 
on  every  clause  of  that  Act.   I  can  only  say  I 
think  it  woald  be  simply  impossible  to  conduct 
private  legislation  at  all,  if  any  such  doctrine  were 
admitted,  or  prevailed.    I  consider  it  to  be  the 
established  rale,  that  when  ^on  find  general  pro- 
Tisions  of  this  sort,  either  in  the  same  Act  or  in 
other  Acts,  they  are  not  to  control  or  repeal  the 
special  provisions,  which  are  considered  to  provide 
for  the  particular  property.   I  should,  therefore, 
on  that  ground,  not  be  disposed  to  hold  that  the 
59th  andSOfeh  sections  were  intended  to  override 
tiie  27th.  Id  is  said  they  do  not  override  them  at 
all.   The  60th  olanee  enables  the  corporation  to 
nulce  from  time  to  time  the  sewers  which  are 
necessary  for  the   effectual   drainage   of  the 
borough.   That  is  general — "under  any  street." 
It  cannot,  properly  speaking,  aSect  the  16bh 
section,  because  the  meaning  of  the  section  is 
that  where  it  is  a  private  street  the  corpora- 
tion is  not  to  make  1.he  sewer;  that  is,  nut 
at  the   public   expense.    The  owners  of  the 
houses  are  to  make  the  sewer,  and  ib  is  only  on 
their  refusal  that  the  corporation  is  to  make  it. 
Then  what  is  to  happen  P   The  owners  of  the 
hoijiBes  are  to  pay  for  it.   They  have  no  business  to 
throw  the  harden  of  making  the  new  sewers  in 
their  private  streets  on  the  whole  of  the  town, 
irhich  the^  wonld  do  if  the  60th  section  was  in- 
tended to  aijply.   Bat  it  is  not,  becaase  it  is  a 
gsneial  proviBion,  and  you  must  except  oat  of  it 
the  special  provision,  on  the  principles  which  I 
liare  mentioned.   Then  it  goes  further,  because 
the  59th  section  makes  the  corporation  owners  of 
the  sewers  when  once  mule.   The  words  are : 
All  existing  and  fntnre  public  sewers  and  drains 
within  the  Ixirough,  and  all  existing  and  future 
sewers  and  druns,"  and  so  fortb,  are  to  vest  in  the 
corporation,  whether  made  or  provided  at  the  cost 
of  the  corporation  or  otherwise."   Now,  that  is  a 
very  useful  provision.   It  was  found  under  the 
old  law,  and  it  was  sometimes  held  that  the  sewer 
authorities  (they  were  not  sewer  Authorities  in 
those  days)  had  only  an  easement,  and  it  was 
found  to  be  very  inconvenient,  and  consequently, 
therefore,  in  the  modem  Acts  the  property  in  the 
sewers  has  been  Tested  in  l^e  sewer  antnorities, 
that  is  to  sa^.  that  instead  of  allowing  the 
Bubeotl  to  remain  in  the  owner  of  the  soil,  subject 
to  an  easement,  or  right  of  sewage  or  drainage, 
the  absolate  property  in  the  sewer  (which  means 
not  merely  the  brick  burrel,  or  whatever  it  may 
be  made  of,  forming  the  sewer,  bnt  the  whole 
interior  of  the  sewer,  that  is  the  whole  of  the 
soil  included  in  it,  and,  if  I  may  say  so,  the  barrel 
of  the  sewer),  is  now  vested  in  the  sewage  authori- 
tiee,  and  if  the  sower  is  a  large  one,  it  amounts  in 
substance,  for  all  useful  purposes,  to  the  whole  of 
the  subsoil,  aiifl  lliai  is  iiliyolutcly  vr^tcd  in  thc- 
corporation.    That  being  so,  what  would  follow  it' 


and  then  become  the  owners,  for  all  substantial 
purposes,  of  the  subsoil;  of  conrse  making  com- 
pensation to  the  owners.   Bnt  I  find  that  the  hth 
sub-section  of  sect.  27  is  this:  "STothing  in  Uiis 
Act  shall  empower  the  corporation  to  pnrcba.-«  or 
take  by  compulsion  any  estate  or  interest  in  the 
soil  of  the  said  road  or  street.*'   If  I  am  right  u 
to  the  meaning  of  the  59th  and  60th  sections,  they 
do  acquire  it  by  compulsion,  becaase  th^  make 
compensation  for  the  interest  in  the  soil  Gf  the  nnd 
or  street.   Why  should  I  depart  from  the  Utenl 
meaning  of  the  words  when  I  find  that  the; 
exactly  accord  with  what  I  should  describe  as  the 
common  sense  of  the  arrangement -viz.,  thit 
you  shall  not  make  a  sewer  under  this  street 
and  shall  not  interfere  with  it  at  alt,  unless 
you  pay  for  it.   That  is  the  meaning  of  the 
arrangement  between  the  parties,  and  that  the 
literal  meaning  of  the  Act.    The  words  are: 
"  Nothing  in  this  Act  shall  empower."    It  is  not 
*'  nothing  in  this  section."   I  asked  the  learned 
connsel  who  argued  it  so  strenuously  for  the 
plaintiff,  what  possible  meaning  there  conld  be 
to  it,  if  that  was  not  it.    The  answer,  whxh 
was  more  ingenious  than  saccessfal.  was  thst 
it  was  a  saving  olonse,  and  that  he  did  not  fed 
bound  to  pat  any  meaning  on  it  at  all,  and  that 
a  saving  clause  does  not  necessarily  import  that 
the  thing  that  it  is  saving  was  inelnded  in  aoy 
of  the  provisions.   Tiiat,  at  all  events*  is  not  s 
satisfactory  answer,  when  you  do  find  something 
that  does  affect  the  property  in  qaesuon.  It 
would  be  available,  if  it  was  det>ired  to  press 
the  saving  clause,  to  say,  as  has  sometimes  been 
tried,  that  you  must  import  a  provision  in  the 
Act,  affecting  the  subject  matter  to  which  the 
saving  clause  applies.   If  that  were  so,  then  it 
might  be  well  to  say  this  was  put  in  ex  eAutidanti 
cautela,  and  yon  cannot  imply  from  the  effect  cf 
the  saving  olaase  that  there  ia  an  enaotment 
affecting  we  thii^  saved,  when  the  saving  danse 
is  not  uiere.   But  when  yoa  have  a  saving  claose 
and  find  another  enactment  which  does  directly 
affect  the  subject  matter  of  the  saving  clause,  then 
I  think  the  natural  construction,  and  the  proper 
one,  is  to  say  that  the  saving  clause  was  inteooed 
to  be  an  exception  out  of  the  Act,  and  not  to  sa^ 
that  it  was  put  in  ex  abundanii  eautela,  when  it  u 
really  wanted  for  the  very  purpose  which  by  the 
terms  of  the  saving  clause  itself  it  does  effect  I 
think,  therefore,  if  it  stood  on  the  local  Act  abue, 
or  ou  the  local  Act  independently  of  the  Seiragv 
Utilization  Act,  I  should  have  been  in  fikvour  of 
the  plaintiff,  bnt  as  ib  is,  and  for  the  reasons  I 
have  given,  I  am  in  favoar  of  the  defendants.  I 
therefore  enforce  the  motion,  naldng  the  costa 
costs  in  the  cause. 

Solidtors :  Clarke,  Woodcock,  and  JSylonit,  for 
Tweedale,  8mt  and  Zees,  Oldham;  Ckedr, 
Urquhart,  MayheWt  and  Eoldoh  ba  E.  BoaA, 
Oldham. 
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(Before  Yioe*ChaDcellor  Ualihs.) 

July  24  and  Nov.  18,  1876. 
So  Uxkckbom's  Trusts  ;  Dayies  v.  Me&cehon.  (a) 

WiU—Conatruct'on — "  Die  toilhout  is8U6"read  at 

*'  Die  without  mtdi  i$aue" 
IS.hj/iuwOlgave  a  eimof  OontoU  intruBtforbie 
daughter  A.  for  Xife^  and  q/Jer  "heir  decease  tmto 
and  among  all  and  every  guch  child  or  children 
the  might  happen  to  leave  at  her  deeeaae,  when 
mul  w  they  sK&uld  reepeetioely  attain  twenty-one, 
and  in  caxe  the  should  "die  vtithout  wue"  to 
tueh  persons  as  she  should  by  tetU  <q>point. 
A.  had  one  tAild  onh/,  who  died  in  her  lifeHme 
leaving  tJiildren.    A.  by  wiU  appointed  the  fund 
among  the  ehUdren. 
Beld  thai  the  words  "  die  without  issue "  in  M.'a 
win  must  be  read  om  "  die  wUhoui  such  issue," 
and  that  A.'s  appointment,  therefore,  took  effect 
Jnsint  ]lf£&czBOx,  by  bis  will  dated  the  10th  May, 
1838,  gave  aod  bequeathed  unto  his  trustees 
66,666Z.  13s.  4d.  Consols  npoa  imst  to  Teceive  the 
interest  and  diviidends  thereof  "o^P'^T  lOOOI. 
per  annum,  being  the  interest  of  33,S»K.  6a.  8d. 
to  his  daughter  Ann  Bratton  and  lOOOI.  per  annum 
being  the  mterast  o(  the  other  S8,8m  6i.  8d.  to 
bis  un^ter  ElisabeA  Bruce,  during  their  natural 
lim  for  their  sole  and  separate  use.   And  from 
snd  immediately  after  the  decease  of  either  of  his 
said  daughters  be  gave  and  bequeathed  the  said 
33,3331.  6t.  Sd.  Consols,  being  suoh  daughter's 
sbare,  unto  and  among  all  and  every  such  child  or 
children  she  might   happen   to  leave  at  her 
decease  to  be  equally  divided  between  them  when 
and  as  they  should  re3j>ecLively  attain  the  age  of 
twenty-one  years,  and  if  bat  one  cbUd  then  to 
8Qch  only  child.   And  in  case  either  of  his  said 
daughters  should  die  without  issue  then  he  di- 
rected that  the  eaid  33,333Z.  6s.  8d.  Consols,  being 
the  share  of  her  so  dying,  should  be  transferred  br 
bis  tmateea  to  such  person  or  persons,  and  in  sncn 
mtoner  as  she  by  her  will  and  testament  in  writing 
might  dir«it  and  appoint,  and  he  gave  the  residue 
olhis  property  to  his  son  Henry. 

The  testator  died  on  tbe  14th  July  1839.  Ann 
Bmtton  had  iasne  one  child  only,  who  died  in 
b«r  UfMme,  havini^  attained  twenty^one  and  leav- 
ing five  children. 

Ann  Bmtton  died  on  the  20th  Jan.  1876.  leaving 
her  five  grandchildren  surviving,  and  having  made 
a  will  doted  the  19th  March,  1873,  whereby,  in 
exercise  of  the  power  eiven  to  her  by  the  will  of 
Joseph  Merceron,  and  of  all  other  powers  or 
authorities  enabling  her  thereto,  she  appointed  the 
333331.  68.  9d.  Consols  among  her  five  grand- 
children in  the  shares  therein  mentioned. 

In  consequence  of  questions  having  arisen  aa  to 
the  capabiliiy  of  Brutton  to  exercise  the 

power  by  reason  of  her  having  left  no  children 
W  grandchildren  only  survivmg  her,  the  fiind 
*>B  paid  into  court  in  the  matter  of  the  above 
umed  actirai*  which  had  beoi  instituted  to 
■dmisister  the  estate  of  Ann  Bmtton,  and  a 
pBtitifla  was  now  presented  for  payment  of  the 
'money  out  of  court. 

The  question  was  whether  the  expression  "die 
vithoot  issue,"  in  the  will  of  Joseph  Merceron, 
cndd  be  read  as  "die  without  such  issue,"  i.e., 
vithout  children,  in  which  case  the  will  of  Ann 
^Ptton  would  be  a  valid  appmntment.  

M  SiffKtol  bj  r.  GwiLDk  Bk-.  BanMar^itlAW. 


Glaseet  Q.O.  snd  0.  S.  Turner  for 
tioner. 

7.  Peown,  Q.C.,  BriatowK,  Q.C.,  Si^gin 
Locoeh  ITe&fr.  Q.O.*  Owen.  Prior,  Boi 
Watson,  and  Borthwiek,  for  other  parlies. 

The  following  cases  were  referred  to  : 

Whiter.  HUl,  16  L.  T.  Bep.  N.  8.  126;  L^l 
Eq.265; 

Huaman  v.  Pearss,  96  L.  T.  Bep.  N.  8. 299 ; 

7  Oh.  275; 

Martin  v.  Holgate,  L.  Bep.  1  Eng.  A  Ir.  ilpp.  1 
TrdMms-r.  Xoylon,  33  L.  T.  Sep.  N.  S.  327  j 

10  a  B.  450 ; 
Pride  r.Foehe,  8SL.  T.  Bmf.  O.  8.858;  8 : 

J.  252 :  , 
Brvdro  T.  mU«<,  96  L  T.Be^N.&S16;  L.  ] 

Eq.  472; 

Bythetea  v.  Bythena,  S8  L.  J.  1004.  Oh. ; 
Butler  V.  Oray,  L.  B«p.  5  Ch.  26 ; 
Savage  v.  Tyers,  L.  Bep.  7  Cfa.  356 ; 
KelUtt     Kellett,  L.  Bep.  3  Eng.  A  Ir.  App.  10| 
In  re  Heath's  Settlement,  23  Bea.  193 ; 
Andres  v.  Ward,  1  Ban.  260 ; 
Wesltoooit  V.  Bmthey,  2  Sim.  N.  S.  192 ; 
Candy  t.  OampbeU,  2  CI.  A  Fia.  426  ; 
ROieonibe  v.  Chmperta,  $  My.  A  Ci.  127. 
Ualeotm  v.  Taylor,  2  Bnsa.  A  My.  416. 

Malihs,  Y.C.  stated   the  provisions  ol 
will,   and  continued.  —  With   regard  to 
Brutton,  the  event  which  has  happened  is 
She  was  at  the  time  of  the  testator's  will  the 
of  Mr.  Brutton ;  she  had  a  daughter,  who  u 
lifetime  attained  twenty*one  ana  married  and 
in  the  lifetime  of  her  mother,  Mrs.  Brutton, 
ing  five  children.    The  question,  ther^re, 
is,  Mrs.  Brutton  being  dead,  and  there  b^ 
end  of  her  life  interest,  who  takes  the  ca[ 
First  it  is  contended  that  her  daughter  tc 
because  she  attained  twenty-oue.   Now  the  ( 
to  "  all  and  every  saoh  child  or  children  sh( 
happen  to  leave  at  her  decease,  to  be  et 
divided  between  them."   The  first  contenti 
that,  although  the  daughter  was  not  living  t 
decease  of  the  mother,  yet  she  took  becaus 
attained  tweuty-one.   If  that  oontention  c 
sustained  there  is  an  end  of  the  interest  t 
residuary  legatee,  because  the  capital  wonlt 
in  the  daughter  on  her  attaining  tweuty-om 
all  other  ques^ons  are  put  an  end  to.  Tbei 
said  that  that  could  not  be  the  case,  beoau 
words  are  so  dearly  contingent  that  it  conl 
vest  in  a  child  who  did  not  survive  her  m 
and  that  is  m^  opinion.   These  very  words 
been  ihe  subject  of  adjudication  in  numy 
containing  words  so  similar  that  it  is  imposs 
draw  any  substantial  distinction  between 
The  gift  is  only  to  all  and  every  "  such  ol 
chil(£en  she  may  happen  to  leave  at  her  deo 
There  have  been  manv  cases  in  which  these 
have  occurred;   I  have  myself  put  this 
pretalion  upon  several  cases,  that  whereagil 
follows  the  words  "  dying  without  leaving  i 
it  means  "without  having  had  issue ; "  but 
the  contingenoy  itself  is  attached  to  the  fc 
the  gift,  and  it  is  under  such  words  as  to  "  i 
every  such  child  or  children  she  may  hap] 
leave  at  her  deoease."  those  words  are  i 
contingent,  so  that,  in  my  opinion,  the  dai 
of  Mrs.  Bnittmi  hraacHf  did  not  take  any  in 
Then  the  gift  over  is  "in  ease  either  of  m 
daughters  should  die  without  issue,"  Sm. 
on  one  side  it  is  said  that  these  vrorda  n 
she  slumld  die  without  issue  ot  »07  deso 
whaterer ;  and  that  event  has  zxq^  \ai^9e& 
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cause  the  daughter,  Kra.  Brntton,  did  leave  five 
grandchildrca  ;  if,  therefore,  the  literal  words  of 
the  will  are  adhered  to,  it  is  perfectly  plain  that, 
80  far  as  this  part  of  the  case  goes,  the  manifest 
intention  of  the  testator  will  be  defeated.  I  quite 
agree  that  when  you  wish  to  give  effect  to  a  tes- 
tator's  intention,  that  intention  must  be  clearly 
and  satisfactorily  collected  from  the  words  he  htis 
used.  Kow,  what  are  the  intentions  of  this 
testator  ?  He  makes  snch  provision  as  he  thinks 
proper  for  his  son,  to  whom  he  ffires  his  general 
residiury  estate  and  his  real  estate.  Bnt  it  is 
quite  ol^r  that  he  devoted  to  tiie  use  of  his  two 
daoffhters  33,0001.  each  for  life,  and  then  to  their 
children.  If  either  there  are  no  children^  or, 
there  being  children,  they  cannot  take,  then  the 
next  object  of  the  teetabors  bounty  is  the  daughter 
herself,  who  ia  to  take  the  absolute  dominion  over 
the  33,000!.,  and  to  do  as  she  thinks  fit  with  it. 
It  is  a  case,  in  my  opinion,  in  which  there  were  two 
primary  objects  of  the  testator's  bounty,  namely, 
the  daughter  and  the  daughter's  children,  and, 
failing  these,  the  next  ol^ect  was  that  the  daughter 
herself  should  have  the  control  over  the  property, 
to  do  as  she  thought  fit  with  it,  but  in  no  event 
was  the  residuary  legatee  to  take  unless  on  &i1are 
of  a  disposition  by  the  daughter  herself.  Now 
how  can  all  these  intentions  be  effect oated  P  The 
testator  says  the  money  is  to  go  to  the  children  of 
his  daughter  to  be  equally  divided  between  them 
when  and  as  th^  shall  rrapeetiTely  attain  the  age 
of  twenty-one,  but  if  she  dies  withoat  ^sue  then 
she  is  to  dispose  of  it  as  she  thinks  fit.  What 
issue  did  he  msan  P  He  did  not  mean  dying 
withoat  issue  generally.  Supposing  she  had  died 
leaving  a  child  of  the  age  of  twenty,  and  that  child 
had  died  under  twenty-one,  she  would  not  have 
died  without  issue.  *'  Dying  without  issue  "  does 
not  mean  issue  at  the  period  of  her  death,  but  re- 
mote issue ;  but  that  was  not  the  intention  of  this 
testator.  If  I  were  to  read  this  as  "  dying  without 
issne,"  then  in  the  case  I  have  juat  put,  and  accord- 
ing totfae  literal  construction  of  these  words  as  con- 
tended fw  by  Mr.  Bristowe  and  lir.  Watson,  the 
gift  most  naTO  fuled,  becnuse  she  did  not  die 
■witboaC  issne,  and  the  issue  intended  to  take  could 
not  take  because  they  did  not  attain  twenty-one. 
Therefore,  I  am  of  opinion  that  this  case  foils  in 
with  that  namerous  range  of  cases  in  which  the 
court  has  put  a  rational  interpretation  upon  the 
wills  of  testators,  that  where  there  is  a  gift  to 
one  for  life  with  remainder  to  a  dass  of  children  on 
attaining  twenty-one  or  on  marriage,  and  a  gift  over 
on  death  without  issne,  it  means  not  a  general  failure 
of  issue,  but  a  failure  of  the  particular  class  of 
issue  who  were  the  objects  of  the  gift  and  were  to 
take  under  the  preceuing  limitation.  Now,  in 
fovonr  of  this  construction  many  cases  have  been 
cited.  Bytheeea  v.  Bythema  was  a  case  in  which 
the  gift  OYor  was  to  take  effect  upon  the  very 
event  to  which  I  have  referred.  Malcolm  v.  Taylor, 
which  has  been  refiarred  to,  is  a  dewsion  of  Lord 
Broagbam,  confirmed  by  the  House  of  Lords,  and 
is  an  authority  very  frequently  rdied  upon,  and 
one  which  appears  to  me  to  lay  down  tin  Isw  in  a 
rational  and  satisfactory  manner,  and  to  be 
entirel;y  applicable  to  this  case.  The  rale  laid 
down  is  tms:  "Where  real  and  personal  estates 
are  given  together  for  life,  and  so  limited  over 
that  a  child  of  the  tenant  for  life  would  take  a 
vested  interest  in  the  real  estate  at  its  birth,  and 
in  the  personal  estate  at  twenty-cnie,  beii^  a  son, 
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or  at  twenty-one  or  marriage,  being  a  daogbait, 
and  there  is  a  gift  over  in  the  event  of  the  tract 
for  life  dying  withoat  issue,"  the  same  wank  ta 
here,  "it  is  to  be  intended  as  a  dying  withoat  rati 
issue  as  would  take  by  force  of  the  prior  lims- 
tions."  This  makes  a  rational  constrnotioo.  Tlf 
primary  object  is  thedanghter  and.  her  otiBdien.  ihi 
seomd  object  is  (.he  appointees  of  the  dsaghs. 
Supposing  in  this  case  the  gift>  over  faadbwiB 
the  other  daughter,  and  he  had.  said  "  sai  i: 
defaidt  <^  issne  of  Mrs.  Bratton  over  to  Xn. 
Brace»  the  primary  object  mold  be  Ifn. 
Brntton  and  ber  ciiildren,  mA  the  aaooBd  aljai 
Mrs.  Bruce  and  her  fonnily.  Failing  tfas  fni 
object  the  gift  would  take  effect.  So,  m  tUtoK, 
the  gift  takes  effect  because  the  fink  ckjol 
fails.  Now,  MaletjJm  t.  Taylor  repraseats  t 
^neral  class  of  cases  which  are  rational  aad  on? 
into  effect  the  intention  of  the  testator  by  mmtkj 
postponing  the  second  ffft  for  the  saas  of  tie 
first.  I  am  clearly  of  opinion  that  the  teswor, 
when  he  used  the  words  "  die  withoat  mat.' 
meant  "  this  class  of  isaoe,"  luundv,  Am 
children,  who  shonld  snrviTe  the  motwr,  aai 
there  being  no  such  children  the  property  «bb  to 
go  over.  Now,  the  case  mainly  relied  upon 
this  contention  is  the  decision,  of  Koi^it  Bnce. 
and  Turner,  LJJ.  in  Frid»  t.  Rtokt.  Hi 
case  is  a  very  peculiar  one,  and  with  all  nspcrt 
for  those  learned  and  distinipaialied  jodgH,  I 
cannot  help  thinking  tlwt  etran  in.  tlut  mm  s 
more  liberal  interpretation,  mi^^hc  have  beso  |Mt 
upon  the  will  of  the  testator  ;  bnt,  however,  ii  ii 
evident  that  the  dedsion  proceeded  npon  the  my 
emphatic  language  contained  in  that  portiiahr 
will.  Mr.  G&ae  has  drawn  my  attentiui  to  s 
passage  which  I  have  seen  before,  where  Tono^ 
Ij.J.,  does  not  attempt  to  lay  down  any  gaaad 
rule.  Ho  says,  and  with  perfect  accuracy,  dot 
you  cannot  in  these  oases  lay  down  any  gMfSii 
rule,  bat  you  must  look  at  the  partkohr  iM- 
guage  of  every  will,  and  lookinf^  at  the  ks- 
gaage  of  the  will  in  Pride  v.  Foolu,  Kn^ 
Bruce,  and  Turner,  L.JJ came  to  the  conchi'iiw 
tiiat  the  gift  over  did  not  take  eSecL  I  tkdifc 
that  even  in  that  case,  if  the  w<wds  had  bevi  lib 
the  presMit,  the  constenctifui  woiUd  base  \m 
otherwise,  and  the  gift  over  wonld  hare  tste 
effect.  Therefore  I  am  of  opinion  that  tie  am 
oE  Pride  v.  Fookt  does  not  stand  in  the  «9 
of  the  oonolasion  at  which  I  arrive  Tbes- 
fore,  taking  this  gift  as  a  gift  to  the  tnataa 
for  the  ben^t  of  the  danghter  for  life,  witk  if 
mainder  to  her  children;  as  a  contingou  eft 
which  in  the  event  &iled,  with  a  gift  over  if  ■> 
died  withoat  issue,  I  read  that  as  being  "  iftg 
withoat  such  issae,"  that  is,  dying  without  iM 
as  she  did ;  therefore  the  giu.  over  took  (Ait 
Bat  there  is  another  point  in  the  case  wtiiii 
thonah  I  think  it  »r  from  V^ear,  aad  npa 
which  I  do  not  intend  to  rrat  my  ikiinMi 
is  not,  I  think,  in  fovonr  <tf  the  residaBty  IcgilK 
I  thick,  looking  at  the  whole  firama  of  this  >A 
it  is  quite  clear  that  the  tutator  ilndinarai  • 
devoted  the  6S,000L  for  the  beiMfit  cf  !■ 
daughters,  and  that  he  never  intendad  tb4  ■ 
any  event  whatever,  the  son  shonld  Iiavaaayi^ 
terest  in  these  two  snms.  Now  the  lawisoo* 
and  it  has  not  been  dispated  (I  reiiar  to  the 
of  Mayor  v.  Toionthen^  3  R  433 ;  aad  fTUUd^ 
Dudin,  2  Jac.  &  Walk.  279),  and  the  Hneae  ' 
Lords  has  fbUoved  it  as  a  settled  rale.  ;ri^  aV 
Digitized  by  VjOOQIc 


•fie  Xbbceko5*8  Tbusts  ;  Davies  0.  Hesczbox. 
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be  stated  thna :  that  wheneTer  a  will  gires  pro- 
perty to  a  person  absolutely,  and  then  proceeds  to 
mspose  of  that  property  for  the  benefit  of  the 
wife  and  children  of  the  donee,  and  it  toroa  out 
that  there  is  no  wife  to  take  and  no  children  to 
take,  the  gifl  over  fails,  the  cntting  down  fails, 
and  the  original  gift  remain*;  and  as  it  was 
absolate  so  it  remains  absolute.  If,  therefore, 
there  is  an  absolate  gift  of  this  33,000L  to  Mrs. 
Bratton,  as  her  share  of  the  testator's  property  in 
the  66,0001.,  if  that  is  onoe  devoted  to  hei'  Deso- 
lately, and  ia  given  to  her  for  life,  and  then  to 
her  children,  and  the  particular  class  cannot  take, 
that^  gift  to  the  children  being  cut  down,  the 
flriginal  gift  to  Urs.  Bmttoa  remains,  and  the 
■bmlate  property  woidd  remain  in  lur.  Now  I 
think  it  ia  far  from  bein^  clear,  and  if  I  had  not 
been  in  fovoar  of  tho  appointees  of  lira.  Bratton 
00  the  other  groand,  I  should  have  rec^aired  a 
great  deal  more  consideration  of  this  point ;  bat 
mj  inclination  of  opinion  npon  that  point  is  also 
in  &Toar  of  the  appointees  claiming  under  the 
vill  of  2f  rs.  BruttMi  beoanse  it  is  "  her  share  '* 
of  €6,000!.,  and,  if  it  is  so,  then  it  once  being 
deroted  or  given  to  her,  and  the  contiogeat  gift 
tS  it  failing,  the  contingency  is  cat  down,  and  the 
original  gift  remains  in  force.  The  result  would 
be  prsdaely  the  same,  becanae  Mrs.  Brutton,  by 
her  will,  referring  to  the  power  of  appointment 
wfaioh  she  had  orer  this  property,  makes  a  specific 
nft  d!  it,  and  does  so  brvirtae  of  the  power  under 
Mr  father's  will,  and  all  other  powers  and  anthiv 
rittea  uabling  ber  in  anv  way  to  do  so.  If,  there* 
fen,  ia  the  events  which  hare  happened,  she  had 
notatestamentaiy  power  under  her  &ther'B  will, 
eren  then,  if  I  am  right  in  my  construction,  she 
bed  the  ownership,  and  by  virtue  of  that  owner- 
drip  she  could  dispose  of  it  as  she  pleased,  and  the 
nenlt  would  be  the  same.  Therefore,  upon  all 
these  grounds,  I  am  olMiiy  of  opinion  tnat  the 
^ipointees  under  tiie  will  of  11^  Bratton  are 
entitled  to  the  pnnm^. 

BdiratorB:  Leunama  Indermaur  ;  Robert  Vo8$  t 
KAtr  and  Pi$1ur, 


Tkuraday,  Nttv.  30, 1876. 

GtUT  AUSTBALIAII  GOLD  MlinBG  COHPAST  V. 
JAjLRTlS.ia) 

Ptwdiee— Semes  of  writ  out  of  the  jurisdiction — 
Order  XT.,  rule*  I  cmd  3. 

^  order  having  been  obtained  to  teroe  a  vrrit  on  a 
itfeadant  out  of  ihe  jttrisdiction,  he  moved  to  die* 
diatye  U,  on  the  groumd  that  neitJter  the  itidoree- 
neiU  (Ht^  the  virU  nor  the  affideaiit  in  tuj^ort  of 
&e  apjplieation  for  ihe  order  ehawed  any  ease 
wiftin  Order  XI.,  rule  1. 

^iheUme  Iff  the  motion  ihad^endanihadnotheen 
fned  iri(A  a  ef^enueU  ofdaim. 

Sdd,  &at  ihe  eomi  inwIiZ  ^reat  the  moHon  ae  the 
origwud  apptteaHon,  and  wae  at  liberty  to  take 
"otiee  of  the  atteffoiione  in  the  etaiemeni  ofdaim, 
the  covrt,  being  of  opinion  that  the  etatemmt 
ofdaim  akowed  a  prima  faeie  caae  againet  the 
defendant,  refiteed  to  diecharge  the  order. 

^Bis  was  amotion  on  behalf  of  the  defendant,  Sir 

Junes  Martin,  Kt.,  Chief  Justice  of  Sydney,  K'ew 

J^h  Wales,  that  an  order  dated  the  10th  Jan. 

^  that  the  plaintiffs  should  be  at  liberty  to 
*  writ  of  sammouB  against  the  defendants. 

M  BipnM  tar  r.  OoviB,  BuTMM«t>Lsw. 


and  should  bo  at  liberty  to  serve  such  v 
order  on  the  said  Sir  James  Martin  at  I 
misht  be  discharged  and  the  writ  set  astde.1 
The  action  was  brought  by  the  Great  Auaj 
Gold  Hining  Company,  a  company  registej 
England  in  1873,  against  Sir  James  Martin,  Q 
James  Ni(^l8,  and  Edgar  Hangerford  M 
the  plaintiffs  claim  being  for  the  deliver;^ 
the  plaintiffs  of  all  the  debentures  and  aha 
the  plaintiff  company  obtained  by  the  defaa 
resp«ctively  from  the  plaintiffs  by  the  fran 
conspiracy  of  the  defendants,  andforconsa 
tial  relief  and  for  delivery  up  to  be  cancel 
the  contract  between  the  plaintiffs  and  the  1 
dants,  Chules  James  Nichols  and  Edeur  Hii 
ford  Miaton,  for  porohase  of  the  mine  lease,  j 
contract  wi^  obtained  by  the  fraud  of  the4 
fendantfl  from  Hm  plaintiffs*  company,  aA| 
damages  sustained  by  the  plaintiffs  in  4 

Suence  of  the  fraad  and  conspiracy  of  the  | 
ants  respeotivdy,  tad  for  repayment  tfl 
plaintiffs  (u  all  moneys  received  by  the  defeoi 
respectively  on  account  of  such  contract,  oat 
the  aforesud  shares  and  debentures,  and  for  m 
junction  to  restrain  the  defendants  respeoB 
from  taking  any  proceedings  for  the  windioi 
of  the  plaintiffs  company,  and  for  general  reli 
respect  of  the  matters  aforesaid. 

The  order  for  service  out  of  the  jurisdiction 
made  in  chambers.  The  affidavit  filed  in  snj 
of  the  application  stated  what  was  the  plain 
claim,  but  did  not  state  the  grounds  more  pai 
larly  than  aa  appearing  by  the  indonema 
the  writ  above  set  oat 

Sir  James  Martin  stated  on  affidavit  thi 
never  directly  or  indirectly  entered  into 
contract  with  the  plaintiffs  for  the  sale  to  i 
of  any  mining  or  other  property,  or  rec  ; 
any  debentures  or  shares  in  the  company ;  i 
he  never  had  any  interest  whatever  in  the  I 
ermine  lease,  the  subject  matter  ofthesnit, '  i 
ceived  any  money  or  security  for  money  d  I 
tnre,  share,  scrip,     property  of  any  kind  ii  i 
section  therewith.   That  he  nad  no  knowled  : 
any  contract  for  the  sale  of  such  land  or 
lease,  and  never  had  anycommnaication  in  * 
rence  to  any  such  sale.   Tbab  he  never  mad< 
representation  to  anyone  as  to  the  value  < 
said  Und  or  mine  lease,  and  never  was  assoi  > 
with  anyone  in  making  kdt  suoh  reprasent  : 
With  reference  to  what  had  passed  between  i 
self  and  the  persoas  said  to  be  the  owners  c 
land.  Sir  James  Martin  by  his  affidavit  fi  I 
stated  as  follows,  t)'.,  that  in  the  year  187 
defendant  Nichols  and  one  Kavanwh  propoi  ■ 
him  that  he  (Sir  James  Martin)  wiui  Sir  Tt  '. 
Aubrey  Murray  should,  for  a  consideratit  . 
money  or  shares,  or  both,  join  as  promoti  i 
putting  before  the  pablio  a  certain  propei  i 
Hawkins's  Hill  sud  to  contain  gold  reefs,  i  | 
sented  as  belonziog  to  Nichols.   That  he  an 
said  Sir  T.  A.  ilurray  both  declined  to  havt  i 
thing  to  do  with  promoting  the  sale  of  the  i  i 
or  floating  the  proposed  company.  That 
ultimately  proposed  that  for  a  pecuniary  oot  i 
ation  to  be  paid  on  the  sale  of  th«  property  ! 
effected  Sir  J.  Martin  and  Sir  T.  A.  MnrraT  i  : 
act  as  tmstees  of  the  fkmds  oontribntea  1 
pnrviisaers  of  shares  until  the  sale  was  clo6«  : 
the  property  transferred  and  aonepted,  anc  I 
they  agreed  to  that  proposal.    That  bofi  ! 
agreeing,  Sir  J.  Martin  reqae^ted  to  se 


vionsly  too  btghly  coloured,  and  they  vere 
strack  ont.  liiat  he  beKered  wfaab  24^i^ols 
and  EaTHnagh  told  Mm  as  to  the  ^iatenoe 
of  the  gold  reeh,  and  that  he  and  Sir  T.  A. 
Sfnrray  ronsented  to  act  as  trnstees  of  the  funds 
as  above  mentioned.  That  th^  both  disi'inctly 
refused  to  be  connected  with  the  matter  ia  any 
other  iray,  and  declined  to  be  parties  to  any  re- 
presentation to  the  pablic  about  the  land,  but  that 
they  saw  no  objection  to  act  as  stakeholdera  for 
the  snbscribers  while  they  had  the  opportunity  of 
making  inquiries  in  the  colony  before  the  money 
was  handed  over  by  them.  That  he  accordingly 
drifted  the  foUowmg  paragraph  for  the  pro- 
spectus :  "  The  application  and  allotment  fees  for 
snares  in  this  compauy  will  be  paid  into  the  joint 
credit  of  the  several  gentlemen  who  have  con- 
sented to  act  as  trustees  at  the  Bonk  of  Kew 
Sonth  Wales,  London,  to  be  held  by  them  nntil 
the  ocanpany  is  formed  and  the  prc^wrty  trans- 
ferred and  accepted  by  the  trustees  to  be  ap* 
pointed  by  the  shareholders  at  the  first  general 
meeting. 

Shortly  afterwards  Sir  J.  Kartin  discovered 
that  a  prospeotus  hEid  been  issued,  iu  which  eight 
persons  were  named  as  directors,  three  of  whom 
were  Kavanagfa,  Kicbols,  and  Sir  T.  A.  Murray, 
and  that  there  were  four  tmstees,  namely  Sir  T.  A. 
Hnrray  and  the  three  defendants. 

In  the  prospeotus  the  bankers  of  the  company 
were  stated  to  be  the  London  and  Westminster 
Bank,  Temple  Bar  Branch,  and  the  money  paid  on 
application  was  directed  to  be  remitted  to  the  credit 
of  the  directors,  of  whom  Sir  J.  ]Uartin  was  not 
one.  Sir  J.  Martin  at  once  repudiated  his  trustee- 
ship on  becoming  aware  of  the  manner  in  which 
his  name  had  been  used  with  persons  aud  on 
terms  to  which  he  had  never  given  his  sanction. 
He  also  stated  Uiat  he  had  never  received  one 
shilUug's  worth  of  benefit  in  reference  to  his  trus- 
teuhip.  statmnent  ot  claim  which  alleged 
that  tne  fonds  in  England  of  the  company  had 
bma  fraudulently  abstracted  by  the  defendants 
had  been  served  upon  two  of  tlie  defendants,  but 
not  upon  Sir  James  Martin. 

Eiggint,  Q.C.  and  Sangater  Qnm  fbr  the  mo- 
tion.—We  submit  that  the  order  for  service  ont  of 
the  jurisdiction  was  improperly  obtained,  and  that 
the  court  had  no  power  to  make  it.  The  several 
cases  in  which  snch  leave  may  bo  given  are 
enumerated  in  Orde^  XI.  rule  1,  and  we  contend 
that  the  endorsement  on  the  writ  of  summons 
shows  no  case  coming  within  any  of  the  clanses  of 
that  mle.(a)  The  olaim  on  the  writ  is  that 

(a)  Order  XI.,  mis  1.—"  Ssrvioe  oat  of  th«  jm^adiotioii 
of  a  writ  of  tnmmons,  or  notioa  of  a  writ  of  nmmotis, 
may  be  allowed  by  the  oonrt  or  a  jndffs  wlwnevar  tiie 
whole  or  any  part  of  the  sabjeot-uatlw  of  the  aotion  is 
land  or  stow,  or  other  propivty  sitoate  within  the  jaris- 
dtotton,  or  any  act,  deed,  will,  or  thing  affeoting  enoh 
land,  stoflk,  or  pnnwrtjy,  and  wbenerer  the  contract  which 
is  Bong^t  to  be  enroroed  or  rssdnded,  dissolved,  annalled, 
et  oUierwlse  afltatad  in  any  snch  aotioa,  or  the  breach 
whereof  damagsa  or  other  relief  arcj  or  is,  demanded  in 
snoh  action,  was  mnde  or  entered  uto  within  the  jnris- 
diction :  and  whenever  there  has  been  a  breach  within 
the  jansdiotion  of  any  contract  wherever  made,  and 
whenever  any  act  or  thing  eonglit  to  be  restrained  or  re- 
moved, or  for  which  damagee  are  eonght  to  be  recoveied, 
WIS,  or  is,  to  be  done,  or  ia  situate  within  the  jurisdic- 
tion." 

Eule  3.  "Every  spph'cation  'o:  on  order  ftr  have 


with  which  Sir  James  Martin  is  concerned,  nor 
has  there  been  any  breach  within  the  juriadietioD 
with  which  he  is  conoemed.  We  hare  not  yet 
been  served  with  a  statement  ctf  claim,  sol  the 
conrt  will  not  lode  into  it.  Order  XL,  mis  9, 
provides  that  the  application  ibr  leave  to  serve  the 
writ  out  of  the  jurisdiction  shall  be  sopportedhj 
evidence  showing  the  groonds  npon  whiA  tM 
application  is  made.  In  this  ease  the  sffidsvit 
filed  in  support  does  not  show  the  slightest  groeod 
for  the  charges  made  against  the  defmidant.  It  ii 
not  enough  to  throw  out  vague  indefinite  charges 
of  fraud.  In  MacUan  v.  Dawgon  (33  L.  T.  &p. 
O.  S.  158;  4  De  O.  A  Jo.  150)  the  conrt  bsd 
before  it  the  bill  showing  the  nature  of  the  osse^ 
but  in  the  present  case  uie  chief  clerk  bsd  befoce 
him  nothing  but  the  writ.   They  cited  also— 

Batoarden  v.  Dunlop,  2  Dr.  &  9. 155 ; 

Fnttonr.  Lamont,  S5  L.  T.  B^.  N. 8.841;  L.S4t. 

1  Ex.  D.  361 ; 
Caaey  v.  Amott,  35  L.  T.  Bap.  V.  S.  4Mi  LBq. 

Weehly  Notes  1876.  p.  3» ; 
Drummond  v.  3)rummondtl8  IbT.Bsp.H.B.8Ni 

L.  Bep.  3  Ch.  32. 

Gl<Mie,  Q.O.  and  Freeling  for  tLe  phui^ifi.— 
In  all  the  old  cases  the  court  looked  into  the  ]desd- 
ings.  We  admit  there  mnst  be  an  affidavit  ia 
support  of  the  api)Hcation,  but  that  does  not  mesa 
that  it  is  to  consist  of  the  whole  endoooe  in  tbs 
case.  We  have  done  all  that  is  xeqniaite.  Tba 
merits  cannot  be  tried  on  the  defaidant's  »  Mris 
statement  by  affidavit  If  the  role  is  as  laid  aown 
by  Kindersley,  T.C.,  in  Hawarden  t.  Dunlop,  the 
court  is  now  at  liber^  to  exerciae  its  disostiiio 
de  novo,  and  then  the  statement  of  claim  ts 
part  of  the  case.  [Malixb,  Y.O.— If  thst  nie 
IS  correct  I  am  at  liberty  now  to  hear  the  strie- 
ment  of  claim.]  The  allegation  in  the  stateDunt 
of  olaim  is  that  a  fraud  has  oeen  oommittedby  the 
defendant,  resident  ont  of  the  jnrisdictioD,  upoas 
company  registered  in  England  by  abstnutioo 
of  toe  funds  in  England  invested  in  his  Bsme. 
[Malins.  V.C— It  is  purt  at  the  case  that  tUi 
is  an  existing  document  which  contains  statemeats 
which  the  plaintiffs  conceive  entitle  them  to  reW 
against  Sir  James  Martin,  aa  well  aa  wnst  the 
others.  I  do  not  read  it,  but  I  take  notwe  cl  ito 
existence.  I  nnderstand  the  rule  now  is  thit  the 
question  must  be  dealt  wit&  as  tf  the  oomt  mn 
now  for  the  first  time  wplied  to  for  leave.  There" 
fore,  if  I  were  now  for  ws  first  time  hearing  tbs 
application  for  leave  to  serve  the  writ  abroad,  I 
should  prob^ly  read  that  documents  At  all  events 
I  take  ^m  counsel  the  effect  of  it.]  Thej  wan 
stopped  by  the  court. 

JSiggitu  Q.G.  in  reply. 

Hauks,  y.G.  —  This  case  misea  a  qusstioa 
of  practice  under  the  new  roles,  which  ii  ol 
very  considerable  importanoe,  and  as  to  nWA  it 
is  not  very  easy  to  construe  the  orders  which  hstt 
been  drawn  up.  It  is  a  case  in  which  cne  of 
the  defendants,  Sir  James  Martin  ,  being  no' 
dent  in  Anstoalia,  an  application  was  made  to  the 
chief  clerk  upon  an  affidavit  for  leave  to  serve  the 

to  serve  snoh  writ  or  notioe  on  a  defendant  o«t  of  ^ 
joriedictton  shall  be  snpportsd  cvideBoe,  aflw^ 
or  otharwiae,  showing  ui  what  plaee  or  eosatiy 
defendant  is  or  probably  mar  be  ftmsd,  and  wh** 
inch  defendant  it  a  Bntieh  snbjeot  or  not,  sad  MS 
g^anda  opoo  wbiab  the  appltoation  is  made." 


Ju.  13, 1877.1 


THB  liAW  TOfES. 


Chav.Bit.] 


Oluu  v.  Sochi. 


[Ohav.  Dir. 


nit  apon  thatsentleman  in  Ansfcralia.  The  third 
de  or  Order  XL  is  this :  [His  Lordship  read  the 
nla.]  Now  the  writ  does  not  Terr  disbinoUy  state, 
or  can  it  Terr  distinctly  state,  the  flfroonaB  upon 
'hicfa  the  applioation  is  founded.  [His  Lordship 
»d  ths  claim  indorsed  on  the  writ.]  The  plain- 
ts here  are  a  company  roistered  in  England, 
liioh  complains  of  the  oondact  of  the  defendants, 
be  statement  ia  that  the  oompanv  has  sustained 
qnry  by  the  oondact  of  the  defendants.  It  is 
■tod  to  be  fraadiilent  oondnot^  ai^  X  need  not 
ifMMt  tiiat  of  ooorae  the  court  asMunea  that  the 
nam  is  utterly  gnnndleas:  that  there  will  be  a 
itat  fiulnra  to  prore  it,  and,  for  tiie  purpose  of 
ly  dadsion,  I  aasome  that  when  this  case  comes 
t  a  hearhig  the  claim  will  be  dismissed  with  costs, 
lot  I  apprehend  the  true  and  rational  oonatmc- 
on  of  this  order  is  this :  that  if  a  case  is  stated, 
hich,  the  coart  sees  will,  if  proved,  would  entitle 
le  plaintiffs  to  a  decree,  that  is  a  case  in  which  the 
slendant  against  whom  the  relief  is  sought 
nng  a  British  snbjeot  resident  abroad,  should 
9  served  out  of  the  jurisdiction.  If,  on  the 
Jwr  hand,  the  court  sees  that  the  dum  made 
.  as  was  pat  in  the  case  of  Madecm  v.  DcuBson 
len  it  will  decline  to  act.  Lord  Justice  Knight 
VuoB  said  in  that  case  (4  Be  G.  &  J.  p.  156),  "  I 
pprehend,  however,  that  it  is  incomhent  on  the 
inrt  to  look  into  the  bill,  though  not  supported 
revidenoe,  for  it  is  easy  to  ooncetTO  the  case  of  a 
Ul  80  plainly  absurd,  or  relating  to  each  a  subject 
tatter,  or  to  a  controversy  between  persons  so 
TOunstanoed,  that  the  court  ou^ht  ab  once  to 
Kline  to  act"  I  adopt  that,  and  if  I  saw  by  the 
W»ment  here  that  it  was  so  absurd  that  no 
diet  could  ever  be  given  upon  the  claim,  even  if 
le  focts  stated  in  it  were  proved,  then  I  should 
ly  I  oonld  not  g^ve  leave  for  any  man  to  be 
Qubled  with  the  service  of  a  writ  for  snch  an 
)]eot,  and  I  should  refuse  the  application.  Then 
omer,  Ij.J.,  says  in  the  same  way  (p.  157),  "  I 
iah,  however,  to  state  distinctly  that,  in  my 
linion,  the  court  has  a  discretion  in  these  cases, 
id  that  I  consider  it  to  be  the  datiy  of  the  court 
I  look  into  the  bill  for  the  purpose  of  satisf^ino; 
lelf  how  such  disoretion  ought  to  be  ezercisea. 
tie  disoreticm  ought,  in  my  judgment,  to  be  aa 
nfoUy  ezeroiaed  upon  an  ^pUcation  feo^  die- 
large  an  order  allowmg  service  oubof  the  juria- 
otion  as  upon  the  original  application  for 
e  order."  Therefore,  I  think  T  am  not  at 
wrty  to  disr^ard  the  &cts.  From  the  statement 
ade  by  Mr.  Glasse,  I  assume  that  at  all  events 
ere  is  a  fair  oaae  to  be  tried  between  the  parties. 
Iwre  being  a  case  to  be  tried  between  the  par- 
»,  and  one  of  the  defendants  being  a  British 
Lbieot  resident  abroad,  I  take  it  to  be  quite 
3ar  that  the  disoretion  of  the  court  ought  to  be 
ercised  in  giving  leave  to  serve  that  defendant 
^  the  writ.  But  it  is  said  the  case  does 
It  fall  within  the  first  role  of  Order  XL  Now, 
order  to  determine  that  question  I  must  see 
bat  is  the  nature  of  the  relief  asked.  There  is  a 
mpany  regiri»red  in  England  in  1873,  and  the 
itement  is  that  it  has  been  injured  by  the  im- 
oper  or  frandulent  oonduot  of  the  defendants,  or 
me  of  them,  and  that  fraod  committed  by  the 
ifendaot  although  resident  abroad,  refers  to 
tB  whidi  they  did  or  caused  to  be  done  in  Ecg- 
ud — namely,  by  drawing  the  funds  out  of  their 
oper  custody  in  En^aad  for  an  improper 
irposc.    The  role  (Order  XI.  rule  1)  snjs: 


"Service  oafe  of  the  jurisdiction  of  a  writ  of  sum- 
mons." (evidently,  therefore,  directed  to  sernce 
not  of  the  statement  <^  clum  but  of  the  original 
writ,  "  or  notice  of  a  writ  of  summons  may  be 
alloffed  by  the  court  or  a  judge  whenever"  [His 
Lordship  read  the  section  down  to  the  words 
**  entered  into  within  t^e  jurisdiction."]  I  do  not 
think  it  seems  to  fall  within  that.  "And  whenever 
there  has  been  a  breach  within  the  jurisdiotiou  of 
any  contract  wherever  made" — that  seems  to  be 
the  case  here,  viz.,  withdrawing  funds  from  Bug- 
land  tibidL  ought  to  havereouuned  where  they 
were— ^'  and  whenever  maj  act  or  thing  sought  to 
be  restrained  or  removed,  or  tor  whim  damajEes 
are  songht  to  be  reoovered,  was  oristobe  done  or 
is  situate  within  the  jurisdiction."  On  the  whole, 
although  I  do  not  mean  to  state  it  as  an  absolutely 
clear  case^  I  think  it  does  fidl  within  the  latter 
part  of  the  rule.  The  iajary  oompIainedoE  is  not 
so  ridiculous  that  I  am  entitled  to  disregard  it. 
It  is  a  case  at  all  events  as  to  which  there  is  a 
question,  to  be  tried  between  the  parties,  and  it 
seems  to  me  that  the  case  within  that  rule. 
Then,  there  being  a  discretionary  power,  I  think 
that  I  properly  exercise  that  disoretion  by  not 
allowing  the  order  to  be  discharged,  and  giving 
Sir  James  Martin  an  ooporbunity  of  meetinir  the 
case.  I  am  bound  to  say  that  his  affidavit  does,  in 
my  opinion,  if  not  wholly,  to  a  very  great  extmt, 
ez(Hiente  him  firam  the  chama  toat  are  made. 
The  motion  to  dischArge  the  order  is  retnaed.  The 
ooate  of  both  parties  will  beoosts  intheoanae. 

Solicitor  for  the  plaintiff,  W.  F.  Sloket. 

SoUoitovfiv  Sir  J.  Martin,  Peaeihej/  and  Uot/d. 


StOwrdas,  Dee.  9, 1876. 
0L4X13  V.  BocHl.(a) 
Praelie»—8vmmoiu  to  Ootutty  OouH  Judge  to  $%g» 
a  COM— S3.  ^     Fief,  c  74, «.  ^—Jwrudietion  cf 
aingU  jndqs. 

An  applicaivm  uTkZer  21  ^  22  Viti.  c.  74,  a.  4  ^or 
an  order  directing  a  Gotmiy  Oowri  judge  to 
a  case  on  appeai,  should  be  made  to  the  "Superior 
Oovai,"  ana  not  to  a  tingle  judge  thereof. 
Asjousim)  summons. 

This  was  an  application  on  the  part  of  iAio 
defendants  for  an  order  directing  a  Oonnty  Court 
judge  to  sign  a  case  on  ^peal. 

A.  Broum  for  the  plaintiff  took  the  preliminary 
objeotiou  that  the  court  had  no  jurisdiction  to  hear 
the  application  on  summous.  He  referred  co  19 
&  20  Vict,  0.  108,  s.  43,  and  21  and  22  Vict, 
c  74,  s.  4.  [Mauks,  V.C— The  substanoo  of 
the  latter  section  seems  to  be  that  the  order  can- 
not be  made  by  a  single  judge.]  In  Fuirier  t. 
Sturmey  (31  L.  T.  Bep.  183 ;  6  W.  B.  625),  a  sum- 
mons was  taken  out  under  19  &  20  Yict.  o.  108, 
B.  43,  calling  upon  a  County  Court  judge  to  show 
cause  why  he  should  not  si^n  a  case;  and  an 
ord^  was  made  by  a  single  judge  at  chambers 
requirine  him  to  sign  a  case.  A  rale  having  been 
obtainedto  rescind  this  order,  the  main  argument 
relied  upon  was,  that  the  order  was  irregular, 
because  no  affidavit  of  the  facts  had  been  filed 
before  the  summons  was  issued.  In  that  case  the 
application  was  properly  made  to  "  a  judge  "  of  a 
Superior  Court.  Hs  also  referred  to 
Be  Bllerahaw,  L.  Bep.  1  Q.  B.  Dir.  481. 

(it)  £opor:«d  bj  Ju£3  £.  HOK;>^  K«i„  B>trw.Y^-L>.«^ 
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HaBTLET  v.  DllKE — POBTIPBX  V.  MlDIiASD  BuLWAT  COHFIVT. 


E.  GuiUr,  in  aapport  of  the  snrnmonp,  re- 
ferred to 

The  Jadiofttiire  Aot  1873,    25,  rab-s-  8. 

Kalzbs,  y.C— I  am  clearly  of  opinion  that  I 
cannot  make  the  order.  Sect.  4  of  the  Act  21  & 
^  Tict.  c  74,  after  reciting  that  it  is  desirable 
that  the  powers  given  by  sect  43  of  the  Act 
19  &  20  Yiot.  o.  128,  to  ai^  Superior  Gonrt, 
or  a  jadge  thereof,  shonld  be  exercised  only  by 
enoh  enperior  Conrt»  and  not  by  a  single  judge, 
provides  that  "  no  rule  or  BummooB  requiring  a 
]tidge  ...  of  a  Connt^  Court  to  show  canse  why 
amy  act  relating  to  the  daties  of  his  office  should 
not  be  done,  nor  any  rnle  or  order  directing  sach 
act  to  be  done,  shall  bo  issued  or  made  except  by 
Uie  Superior  Court;  and  the  said  sect.  43,  and 
any  provisions  of  the  said  Act  bavins  reference 
thereto,  shall  be  read  and  construed  as  if  the 
words, '  or  a  judge  thereof,'  were  not  inserted  in 
the  said  section.  The  result  of  that  sactioD  is, 
that  the  order  is  to  be  made  by  the  Superior 
Conrt  only,  and  not  by  a  single  indge.  The 
Legulatnre,  to  my  mind,  has  decided  that  the 
ap^ication  is  not  to  be  made  to  a  single  jadge.  I 
Bhul,  therefore,  make  no  order  ou  this  appli- 
cation. 

Soiidton,  Cardvtdl  and  Tcmumi  W.  Bogen. 


nMn2«y,  Dee.  19, 1876. 
Hahtut  v.  DaKX.(a) 

Fraelice — SiAtUhUiom  cf  «of»M  fbr  mtpum — Ab* 
tcontUng  defendaiU  (mi  of  jviritdicUon  —  Bidet 
of  Court,  1876,  Order  JX.,  r.  2. 

Stihatituiion  of  "  notiee  for  eerviee  "  of  the  hill  in 
a  suit  dealing  tBith  the  intereet  in  a  certain  news- 
paper of  an-  ubeeondmg  d^fmiant  out  of  ihe 
juriediciion,  ordered  to  be  ffeeted  by  advertieing 
the  prayer  <tf  the  biR,  and  the  wrU  indoreed 
fhereon  in  wis  Londoii  Gaaatte  and  ihe  Times, 
and  the  particular  newspaper. 

On  tiie  15bh  Dec.  1876,  the  bill  in  this  suit  was 
■mended  by  adding  Charles  Yennel  (then  oat  of 
the  jurisdiction)  as  a  defendant. 

It  appeared  from  an  afiGdavit  of  Charlea  Bailey, 
an  inspector  of  police,  that,  in  Auk-  1872,  a 
warrant  was  granted  for  the  apprenension  of 
Charles  Yennel;  tiiat  every  effort  nad  been  ma^e 
to  apprehend  him,  but  witbout  snccess ;  and  that, 
to  tlie  best  of  the  deponent's  belief,  he  was  not 
living  in  this  oonntry. 

The  bin,  as  amended,  prayed  tb^  an  aoeoant 
might  be  taken  of  what  was  dne  to  Uie  plaintiffs 
in  respeot  of  certain  somB  thwein  mentioned  {  and 
tiuit,  U  necessary,  the  deftodant,  Charles  Yennell, 
might  be  declared  a  trustee  of  his  interest  in  the 
aaA  newspaper  (the  Weekly  IHepaich)  and  copy- 
right,  and  that  all  proper  directions  migbt  be 
given  for  vesting  the  same  in  the  jdaintiffs,  or  as 
thev  should  direct. 

On  the  amended  bill  there  was  indorsed  the 
usual  writ,  pursnant  to  the  provisions  of  The 
Improvement  of  Jurisdiction  of  Equity  Act  1852. 

Order  IX,  r.  2,  of  the  Eules  of  Court,  1875,  is 
as  follows :  "  When  service  is  required,  the  writ 
shall,  wherever  it  is  practicable,  be  served  in  the 
manner  in  which  personal  service  is  now  made, 
but  if  it  be  made  to  appear  to  the  conrt  or  a  judge 

(•}  BqrocM     3uttM  S.  Houia,  £aq,  BurMn^Lsw. 


that  the  plaintiff  is  from  any  caiue  mtUe 
effect  prompt  personal  serrioe,  the  ootit 
judge  may  make  such  order  for  ssbiiiWed 
other  service,  or  for  the  sahstitidioaafiuiticel 
service,  as  may  seem  jnst 

Qlasee,  Q.G.  and  B.  B.  Bogen,  far  tlw  pluiil 
applied  to  the  ooart  nnder  <>der  IX,  r.  % 
leave  to  snbrtitate  "  notice  forserriee"esCW 
Yennell,  the  absconding  defeodsnt,  slmtin 
the  prayer  of  the  ameiued  bill,  lod  scopfof  < 
writ  indorsed  tiiereoB  in  the  Lomdm  QtalU,  t 
Z%nf«,sndtheire0ibi>uMtdL  ThernM 
OcnM.OKteXXU.,  r.4. 

Maluts,  Y.C.  made  die  ordsr  Mked  tor,  i 
marking  that,  nnder  tke  dioBHiUim,icn 
be  snflKoent  to  adrntiae  ones  ia  SBoh  flf  tk(  ih 
mentioned  papers. 

Soliaiton,  MtOer,  SnUih,  and  Bdl. 


QUSEN'S  BEKOH  DITISIOl 

Wedneeday,  Dee.  20,  1876. 
FOSTirEX  V.  UinLAlED  BAILTiT  Cfwin^) 
Fractioe  —  Ooeit — Aalion  founded  »  o»W 
tort — Carrier — Stoppage  in  broMite-Cie 
Ootuie  Act  1867  (30  ^  31  Fief,  c  142),  <■  & 
The  etutemeiU  ef  eliMm  eXUgA  AokUim 
delivered  to  the  defimdani;  and  tk  Hf^ 
receivedfrom  the pletkUiff aeeeiiioreeiimia 
ae  carriers,  for- reward,  eoneigiudhjtit^ 
to  W,  md  Co.,  ihe  miwdm 
Thai  the plaitMfeuhaegueadgf  aid 
ike  goodihai  bam  dekmeiktmij^ 
pureuaeU  to  ike  ernid  uomifwmmt,  mii9 
they  had  elaimed  delivery  of  A*  m  ^ 
from  tite  d^mdmmte,  dieeovered  f- * 
Co.  vere  in  imeolvent  cueiHUtoaM 

none  ef  Ae  gaode  Aovw^  ^  ^ .  ^ 
for,  he,  ae  wipaid  vendor,  gaee  eetia 
fendante  not  to  delieer  amv  peri  ^  ft'H' 
W.  attd  Co^  bui  io  hold  thm  it 
order,  and  hrfare  any  of  theet  enn 
W.  and  Co.  Oe  plaintiff  nrnkei 
to  re-deliver  the  same  ie  hm,  hut  ^Jf^ 
and  negleeled  to  do  eot  and  eoekeri^^r. 
they  tad  reeeived  the  plmintifee^^i 
vered  them   to  W.  and  Co.,  vho  ioi 
vaii  the  plovifif,  thai  the  iMif ■"'J 
been  paid  far  the  goode,  oad  bf  f^ft 
d^endeMte' A^eaOt  in  ddivmi§  li»*f 
md  Oo^  motmitheimmdmg  the  <»'^  IfjT 
given  to  ihetn  by  ihe  plaini^,  he  ^Jtji 
the  eaid goode,  and  the ptaintigdaiai 
Thie  sum  the  defmdante  paidUUtm^ 
Held,  that  Uu  aeiionvaefomtdeiimii>^'j!rt 
ihe  plaint^  woe  Oter^bn  nof  dwi>><7''' 
by  eeet  5  of  the  Oemnig  OourtfJdm 
Statemeft  (rf  claim —  ^ 

The  plaintiff  is  a  merchant,  csrtygj* 
ness  under  the  style  of  E.  wsd  W.  f**^^ 
J.  Wood,  at  tin  faningdoo  "WflH* 
London. 

On  the  27fih  Got.  1875,  the  plsii 
the  delendutts,  and  the  defendsnta 
the  plaintiff  as  the  vendor,  certain  P'r'^gl 
three  casks  of  composition  T»pe,Mttf"^' 
for  i-eward  to  them  in  that  belwlt 
the  plaintiff  to  Messrs.  Henry  ffngg^ 

(«}  Bvorttd  ^  a.  F.  DiOKUra,  Est,  Biid'^ 
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Bloomabuiy-street,  Birmingham,  the  intend- 
ag  parchasers,  who  have  not  paid  the  plaintifE  for 
he  same  or  any  part  thereof. 

The  plaintifE  subsequently  and  before  any  oE  the 
Ipods  had  been  delivered  to  Messrs.  Winfield  and 
x>.,  pursuant  to  the  said  consignment,  and  before 
hey  had  claimed  delivery  of  the  same  from  the 
Isfendants,  discovered  that  the  said  Uessrs.  Hairy 
n^infield  and  Co.  were  in  insolvent  cironmstancee, 
ud  thereapon,  on  the  22nd  Nov.  1875,  none  of 
he  Koods  having  been  ihoD  paid  for,  he,  as  unpaid 
render,  gave  notice  to  the  defendants  not  to 
lelirer  any  part  of  the  goods  to  Messrs. 
ifinfield  and  Co.,  but  to  nold  them  to  the 
jSainUSTB  order,  and  before  any  of  them  were 
lelivered  to  Messrs.  Winfield  and  Co.,  the 
ilaintiff  required  the  defendants  to  re-deliver  the 
ame  to  him,  but  they  refused  and  net^lected  to 
lo  so,  and  contrary  to  and  after  they  had  received 
ihe  plaintiS's  notice  and  order,  they,  on  the  1 7th 
Sec  1875  delivered  them  to  Messrs.  WinfieLd  and 
^0.,  who  had  not  then  paid  the  plaintifE  for  any 
»rt  thereof.  Shortly  after  Messrs.  Winfield  and 
Da  had  got  possession  of  the  goods  titey  closed 
ilwir  house  m  buuness  at  Birmingham  and  ab- 
Bonded,  and  the  plaintifE  doea  not  know  where 
Jwy  are  now  to  be  foottd.  The  plaintifE  husever 
leen  paid  for  Bjay  part  of  the  said  goods,  and  by 
nason  of  the  defendant's  de&nlt  in  delivering 
fliem  to  Messrs  Winfleld  and  Oa,  notwithstanding 
hB  notice  and  order  given  to  them  by  the  plaintifi, 
le  has  wholly  lost  the  said  goods,  and  the  price 
md  valoe  thereof,  namely  121.  16s.  6<2.  The 
^ntiff  claimed  121. 11^.  6(2. 

This  sum  the  defendants  paid  into  conrt. 

Thereapon  the  master  at  chambers  taxed  the 
)BBts,  and  made  an  order,  giving  the  plsintiff  his 
KSts  of  action. 

This  order  was  set  aside  by  Lopes,  J.,  at  obam- 
NTB,  on  the  ground  that  the  action  was  founded 
in  contract,  and  that  inasmnoh  as  the  plaintifE 
^  recovered  less  than  201,  he  was  not  entitled 
to  his  oostfl. 

F.  0.  Crump,  for  the  plaintiff,  now  moved  for 
in  order  to  rescind  that  of  Lopes,  J.  The 
vaestion  arises  under  the  Oonnty  Oourta  Act  1867 
[80  &  31  Yict.  c  142),  s.  5,  which  is  as  follows : 
"  If  in  any  action  commenced  after  the  passing  of 
this  Act,  in  any  oi  Her  Majesty's  Supenor  Courts 
Df  Record,  the  plaintiff  sl»ll  recover  a  sum  not 
exceeding  202.,  if  the  action  is  founded  on  contract, 
fir  lot  if  founded  on  tort,  whether  by  verdict, 
judgment  by  default,  or  on  demurrer,  or  otherwise, 
he  shall  not  be  entitled  to  any  costs  of  suit  unless 
the  judge  certify  on  the  record  that  there  was 
Bufficient  reason  for  bringing  such  action  in  such 
Superior  Court,  or  unless  the  court  or  a  judge  at 
^mbers  shall  by  rule  or  order  allow  suoh  costs." 

sole  question,  therefore,  is  this :  Was  this  an 
•otion  fonnded  on  contract  or  on  tortP  If  it  was 
touuded  on  tort,  tih»  plaintiff  is  entitled  to  his 
costs,  having  reooverect  more  than  lOL  It  is  nn- 
doubtedly  an  action  founded  on  tort.  Although 
the  relation  between  the  pluntiff  and  the  defen* 
dants  b^;;an  by  contract,  that  contract  was  put  an 
end  to  by  the  notice  given  by  the  plaintiff  to  the 
^endsnts  not  to  deuTor  the  goods.  From  that 
fame  they  became  mere  bailees  to  the  plaintifE. 
He  was  stopped  by  the  court. 

W.  G.  Harnaon  for  the  defendants. — This  is 
clearly  an  action  founded  on  contract.  If  that  be 
BO)  the  form  of  the  statement  of  claim  is  immft* 


[Q.B.  Div. 


terial.  IE  it  is  founded  on  contract,  that  is  quite 
sufficient.  To  show  this  it  is  necessary  to  look  at 
the  previous  Acts  and  the  cases  decided  nnder 
them.  The  first  Act  in  order  of  date  is  9  &  10 
Vict.  c.  95:  Sect.  129  of  that  Act  enuctp,  that 
if  an^  action  shall  be  commenced  after  the  passing 
of  this  Act  in  any  of  Her  Majesty's  Superior  Courts 
of  Record,  for  anjr  cause  other  than  thoae  lastly 
hereinbefore  specified,  for  which  a  plaint  might 
have  been  entered  in  any  court  holden  uiuier  tbis 
Act,  and  a  verdict  shall  be  found  for  the  plaintifE 
for  a  sum  leas  than  201.,  if  the  satd  action  is 
founded  on  contract,  or  less  than  hi.  if  it  be 
founded  in  tort,  the  said  plaintiflT  shall  have  judfjr- 
ment  to  recover  such  sum  only,  and  no  costs/' 
There  the  words  are  "  founded  on  contract."  Then 
came  13  &  14  Vict.  c.  61,  s.  11  of  which  enacts, 
"That  if  in  any  action  commenced  after  the  pass- 
ing of  this  Act  in  any  of  Her  Majesty's  Superior 
Courts  of  Kecord,  in  covenant,  debt,  detinue,  or 
asmmpait,  not  being  an  action  for  breach  of  pro- 
mise of  marriage,  the  plaintiff  shall  recover  a  sum 
not  exceeding  20!.,  or  if  in  any  accion  commenced 
after  the  passing  of  this  Act  in  any  6i  Her 
Majesty's  Superior  Courts  of  Record,  in  trespass, 
trover,  or  case,  not  being  an  action  for  malicious 
prosecution,  or  for  libel  or  for  slander,  or  for 
criminal  conversation,  or  for  sedncticm,  the  plain* 
tiff  shall  recover  a  snm  not  exceeding  527,  the 
plaintiff  shall  have  judgment  to  recover  that 
sum  only,  and  no  costs."  It  will  be  ob> 
served  that  the  words  are  different  to  those 
made  use  of  in  the  former  Act  The  words 
"founded  on  contract"  are  in  this  section 
omitted,  and  the  particular  form  of  contract  is 
enumerated.  Uoder  this  Act  the  case  of  Tattan 
V.  The  Great  Western  Raihoay  (2  L.  T.  Rep.  X.  S. 
596  ;  29  L.  J.  184Q.B.) was  decided,adecision which 
entirely  upset  the  law  on  this  subject.  Cockbura, 
C.J.  in  giving  judgmentiSaid,  "  I  own  I  regret  that 
the  law  sboald  be  left  in  a  somewhat  anomalous 
position  ou  this  question  of  costs ;  and  that,  as  in 
this  particular  case,  where  a  person  may  shape  hia 
cause  of  action  eltlwr  as  one  of  contract  or  or  tort, 
he  may  in  the  one  case  obtain  costs,  but  in  t^e 
other  be  entitled  to  no  costs,  according  as  he  may 
have  shaped  his  declaration  in  tort  or  contract ; 
and  it  would  have  been  better  if  the  L^ialatore 
had  indicated  more  clearly  their  intention,  and 
had  said  what  in  snoh  a  case  should  bo  the  rule  as 
to  costs."  It  was  in  consequence  of  this  case  that 
the  Act  of  30  &  31  Vict.  o.  142,  s.  fe,  was 
passed,  in  which  the  words  "founded  on  contract" 
were  reintrodooed.  Under  that  Act  there  has 
been  the  decision  of  Bayliaa  v.  Liatott  (28  L.  T. 
Eep.  N.  S.  666 ;  L.  Rep.  8  CP.  345),  in  which  the 
other  cases  on  the  su^ect  are  discussed.  There 
can  be  no  donbt  that  this  action  is  founded  on  con- 
tract. Look  first  at  the  form  of  the  statement  of 
olaim ;  it  alleges  a  contract,  and  a  breach  of  that 
otmtract,  for  the  supposed  tort  is  nothing  but  a 
breach.  The  omtraot  was  that  defendants  should 
deliver  to  the  consignees  or  redeliver  the  goods  to 
the  plaintiff.  Moreover,  the  form  of  the  state- 
ment of  claim  is  not  the  question ;  the  question 
is  what  is  the  substance  and  root  oE  the  cause  of 
action.  The  only  contract  alleged  is  that  between 
the  pliuntiS  and  the  defendants,  the  breach  is  for 
not  delivering  the  goods  under  that  contract, 
which  contract  has  not  been  put  an  end  to.  If  it 
is  not  contract  that  the  defendants  should  re- 
deliver the  goods  to  the  plaintiff,  all  I  csa  say  is 
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that  in  that  cbbo  the  defendants  have  oominitted 
no  breaoh,  and  there  is,  therefore,  no  canae  of 
action  at  all. 

ptfELLOR,  J.,  was  on  the  Bench,  bat  being  in- 
terested in  the  Midland  Bailway  Company,  took 
no  part  in  the  case.] 

Keut,  C.B. — Had  not  the  learned  judge  at 
dhambers  taken  a  different  view  of  this  case  from 
that  which  I  have  taken,  I  ehoald  have  thoaght 
that  it  was  one  qnite  free  from  doubt.  The  plain- 
tiff deliTered  goods  to  the  Midland  Bailway 
Company  under  a  contract  to  carry  them  to 
Birmingham,  and  there  to  deliver  them.  After 
that  contract  had  been  made,  the  plaintiff  having 
reason  to  suppose  that  the  consignee  had  become 
inaolTent,BaTe  notice  to  the  defendants  before  they 
had  parted  with  the  goods,  not  to  part' with  them. 
Tbit  moment  that  notice  was  given,  the  contract 
was  at  an  end.  The  contract  was  to  deliver  these 
goods  to  the  consignor's  order,  and  the  moment 
that  was  oountermanded.the  contract  was  ended. 
If,  therefore,  at  the  moment  the  order  bad  been 
received  by.  the  defendants  the-  pluntiff  had  pre- 
Mn^  himMU'  with  a  waggon  and  called  on  the 
Mendants  to  deliver  the  goods  to  him,  he  wonld 
have  ^entitled  to  them,  and  supposing  the 
defendants  had  then  refused  to  deliver  them  to 
the  plaintiff,  under  the  old  law  an  action  of  trover 
wooid  have  been  maintainable.  Now  the  words 
of  30^  31  Yict.  c.  142,  s.  5,  are  as  follows: 
[Reads  it.]  The  question  therefore  is  this: 
Is  this  an  action  founded  on  contract  or  tort ; 
or  in  other  words,  if  the  action  had  been 
bronght  before  the  Jodicatare  Act  would  tikia 
barebeai  an  action  of  asinmpstt  or  trover  P  It 
would  clearly  have  been  an  action  of  trover,  and 
assnmpsit  would  not  have  been  maintainable.  The 
sole  promise  by  the  defendants  was  to  deliver  to 
the  consignee  at  Birmingham.  That  was  at  an 
end  as  soon  as  that  order  had  been  countermanded. 
Thp  defendants  then  refused  to  deliver  the  goods 
on  demand,  but  delivered  them  to  another  prason, 
and  there  was  then  a  wrong  done  to  the'  plaintiff 
for  which  an  action  wonld  have  been  maintainable. 
Under  theae  circumstances,  I  think  the  learned 
judge  was  wrong.  and,that  the  order  should  there- 
fore be  rescinded.  Order  accordingly. 
Solicitor  for  plaintiff,  M.  Foniifex. 
•Solicitors  for  defendants.  Be^  and  Marigold, 


Friday,  Nov.  10, 1876. 
(Before  Mellor  and  Lush,  JJ.) 
-FlKCH  AHD  ANOTHEK  r.  ThB  GUARDIANS  OF  THE 

Poor  op  the  York  Vmas.  (a) 

Tawper  lunaiic—Ltmalic  Asyluvu  Act  1853  (16  &  17 
VuiU  e.  97,  M.  96,  97,  98,  121)— if«m(ena«ce— 
Power  of  justices  to  make  retrospective  order. 

Under  tect  96  of  tJte  Lunatic  Asylums'  Act  1853  a 
retrospective  order  may  be  made  by  the  justices 
for  the  maintenance  of  a  p  uper  lunofie  for  a 
longer  period  than  twelve  niontlis. 

J.  P.  was  convicted  of  felony  at  York  on  the  I8th 
Oct.  1869.  He  was  removed  to  plaintiffs'  asylum 
on  the  28th  S^pf.  1870,  aitd  his  sentence  expired 
18/fc  Feb.  1871,  ic/te»  he  became  a  lunatic 
Kanderittg  at  large.  The  corporation  of  York 
paid  for  his  maintenance  up  1o  June  1873  when 


theifl  refused  to  do  80  any  Ingtr.  IiOiIOS 
jalaMti^e  obtcnued  an  ordtr  fnm  iwi 
justices  upon  the  defendtaUpriualmtiifm 
J.  P.  for  two  years  and  a  patkr.  J{f» 
dants  refused  to  pay. 
Seld,  that  under  sect.  96  of  the  Lnuttc  it^am 
Act  \%^,-the  justices  had^mttiiiti^ti^m 
order. 

This  was  a  special  case  stated  faj  oris  tftti 
court  before  whom  the  actiu  msorig^tiii^ 
and  was  as  follows : 

^Hie  action  is  brcv^ht     {daintiffi  ■ 
order  made     two  visiting  jnitiM  of  ifsaiK 
asylum  at  Fisherton  near  Saiiabiiry.uddttd^ 
23rd  Oct.  1875  by  virtue  (rf  powers  omlandqB 
them  by  the  (^minal  Ltmatic!  Act  lEST,  ■! 
the  Lunatic  Asylums  Act  1853,  for  tbe  otit 
1021.  14s.,  that  being  the  baluKC  doe  ttr  ifa 
snpport  of  one  J&mes  Powell, fmntltt  SHI 
1873,  to  the  23rd  Oct.  1875,  sod  for  ■  fortlicr  i 
of  IIZ.  18s.  for  the  siippoii  (tf  tbi  nid 
Powell  from  the  23rd  Oct.  1875  to  tits  2Stk]ia 
1876,  being  at  the  rate  of  17i.  s  m/k. 

James  Powell  was  convicted  ot  fdmjitTi^ 
on  the  18th  Oct.  1869.  and  Bentenoed  to 
months'  imprisonment  with  bard  liboor. 

He  became  insane,  and  vh  lemond  to  i 
pluntHCs'  asylum  on  the  SSth  Sept  1870,  If 
order  of  the  Secretary  cX.  Stil^  aidB  m 
27  A  28  Tick.  o.  29,  amending  3  ^  4  Tict  1 5i 

James  Powell's  sentence  ex|Hred  <b  tk  " 
Feb.  1871.  when  aa  he  was  still  ioaine  be  be 
in  the  position  of  a  "lanatw  vaiidering  itlBiii 
theplaoe  where  the  oS^u» ma caamiA' ■ 
is  York. 

The  corporation  of  Tcnrk,  tkwurii  ^ 
surer,  paid  for  the  maintenance  d  ima 
in  plaintiffs'  asylum  until  the  exfuniKa  d* 
sentence,  and  afterwards  ontil  June  1873,  ra 
they  refnsed  to  pay  for  his  sapport  tnj  ^o'P- 

Plaintiffs,  on  the  23id  Oct  1875, 
two  visiting  justices  of  their  asyliiB,  ui  vtt> 
the  order  mentioned. 

The  swd  order  was  duly  seriMl  opt 
dants,  who  refnsed  to  pay  thesomBtiKno ' 
to  be  paid  by  them. 

The  plaintiffs,  after  the  exfniitint' 
da^  from  the  date  d  the  ordff,  * 
action  under  16  A  17  Tict  c.  97,  b.  121-  . 

The  qoestion  for  the  opinion  of 
are  the  plainti^  entitled  to  reoorer  the  • 
or  any  and  what  portion  of  their  cbiin-  . 

SerseheU,  Q.O.  (BromUy  with  H  «! 
plaintiffs.— The  qnestioha  for  the  deWnnffl"", 
the  court  is  whether  the  justices  lai 
make  a  retrospective  order  for  a  kapt  I*^ 
thad  one  year.   This  order  is  for  twojejo^ 
three  months,  and  the  defendsnti  Q^'^^ 
ooght  not  to  extend  beyond  tweheinon^tf" 
theref(»-e.  pro  (onto  bad.    Bat  the 
eectiona  are  clear:  "ItBbaUbeUwftil.  :>*^ 
justices,  being  viaitCRB  ot  sndi  ssjIdd  i>s 
the  pauper  lunatic  is  confined)  to  wiix  ^in 
upon  Uie  guardians  oi  the  umonorF^, 
which  .  .  .  such  Innatao  is  or  h*«  ^'^'^i 
confinement  for  paymoit  to  tiie  P'^T'fj-i 
asylum  of  the  reasonable  char^  o>  ^ 
maintenance,  medicine,  dothiog,  '^'vf^ 
snch  lunatic  in  audi  asylum,  and  tisj 
may  be  retrospective  or  proBpe<<rn  ifR 
lebtwpective  uid  partly  prospectin} 
goardians  upon   whom  sodi  order  ^ 
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made  shall  from  time  to  time  pay  to  the  BP.id 
proprietor  the  chargea  aforesaia"  (16  &  17  Yict. 
c.  97,  8.  96).  The  Legialatore  have  Dot  limited  the 
time  to  which  a  retrospeotire  order  may  extend — 
nhpn  they  intended  so  to  limit  it  they  havo 
doiie  K)  in  terms,  as  willbe  aeenfayr^erenoeto  the 
two  following  sects.  97  and  98  of  the  same  Act. 
This  is  a  strong  argnment  in  &Tonr  of  plaintiffs' 
claim. 

Poland.  {Grain  with  him)  for  the  defendants.— 
If  plaintiffs*  contentipn  is  correct  ui  order  may  be 
made  which  will  cause  the  ratepayers  of  one  year 
to  pay  for  thQ  maintenance  of  a  pauper  for  fifty 
years ;  sach  could  not  have  heen  the  intention  of 
the  Legislature.  Sects.  95, 96, 97,  98  are  a  series  of 
eoaotments  intended  to  h«  read  togeth^.  Sect.  95 
makes  the  parish  in  which  a  looatio  is  confined 
primarily  liable  for  his  maintenance,  and  sect.  96 
gires  the  proprietor  of  an  asylum  the  right  to 
recover  from  such  parish.  But  such  liability  is 
'  only  in  force  until  tne  proper  settlement  has  been 
disooTered  as  authorised  br  sect.  97,  and  if  the 
parish  of  settlement  cannot  be  discovered  then  the 
flha^  is  to  &1I  npon  the  county  under  sect.  98. 
^  The  mnocent  .parish,  so  to  speak,  }a  only  made  tem- 
*  porarily  Uable  by  these  provisionB,  bat  if  the  plain* 
tiSa  are  oorreot,  the  proprietor  of  an  asylnm  might 
He  by  for  fifty  years,  and  then  npon  an  order  such 
S8  the  one  in  question,  might  recover  from  the 
imiocent  parish  all  the  charges  incurred  during 
that  timet  whereas  the  innocent  pai'ish  could  only 
lecover  back  from  those  who  ought  strictly  to  pay 
tiie  whole  amount,  the  charges  for  a  single  year  as 
limited  by  sects.  97  and  98.  This  would  be  a 
very  great  hardship  Tha  Leonslature  have  used 
the  word  retrospective  in  soot.  96,  and  we  give  due 
weight  td  that  if  we  read  it  as  retrospective  to  the 
sxtoit  ot  th^  other  sections,  i.e.,  for  twelve  months. 
He  th^  cited 

Bnfdford  Union  v.  Clerk  vf  (he  Peaea  for  WSUb, 
-18  L.  T.  Bm.  N.a  fil4;  L.  Bep.  8  Q.B. OM. 
Kttttring  Union  v.  Jtorthanvpton  Aiylwn,  18  W.  B. 

*  m. 

KxLLOB,  J. — There  may  hav^been  some  mistake 
or  omiasioa  in  drawing  up  this  Act.  but  I  ^o  not 
tee  my  wa^  to  add  to  it.  The  words  of  the  sections 
are  clear  m  themselves,  and  it  may  be  that  the 
Legislstare  thought  that  self  interest  would 
prevent  a  proprietor  of  an  asylum  lying  by  for  any 
length  of  time,  whereas  it  might  be  quite  neces- 
iii7  to  limit  the  time  allowed  to  a  pnblio  body  for 
making  a  retrospectire  demand.  Howerer,  that 
nuv  be  our  duty  is  simply  to  interpret  the  Act, 
and  that  being  so  our  judgment  must  be  for  the 
plaintiffs. 

Ldsb,  J. —I  am  of  the  same  opinion.  Tonveany* 
other  interpretation  to  the  s«:tion  wouM  be  tcr 
make  law  rather  than  to  expound  it. 

Jildgmentfor  plaintifa. 

Solicitors  for  the  plaintiffs,  Gregory,  Soieeliffee, 

and  Rav^lr. 

Solicitors  for  Uie  defendants.  Sharp  and  ZTZJt- 
Hwrna. 


COURT  OF  APPEAL 

SITTINGS  AX  LrETCOLlTS  III 
Novi  7,  11,  and  Dee.  2. 1876. 
(Brfore  Ja]||s,  L.J.,  and  BAOOiLLULt  and 

T^ELL,  JJA.) 

Habv^t  BiTHuan  v.  Stanlii  ;  Cbaybn  | 
I.BT.(a)  ! 

WiU-~8kiJUn^  clattse— Eldest  eon—Conei 
A  teeialor  deoieed  certain  retd  ettate  (a  th 

B.  ,  ike  eeeond  eon  of  Sir  T.  for  life,  viith 
der  to  hiefrd  and  <fther  eone  in  tail  ini 
remainder  to  J.,  the  (hird  eon  of  Sir  1^. 
toilk  remainder  to  hie  first  and  other  eon 
male,  with  remainder  to  C,  the  fourth  e 
for  U^e,  with  remainder  to  Kie  first  <Jk 
eons'pk  taU  male,  with  remmnder  to  the  ^ 
right  heire.   And  the  teetator  declared 
eaee  the  eaid  S,.,  or  J.,  or  C,  should  bea 
eldest  eon  of  Sir  T.,  then,  and  in  euch  oa 

■  eo"' often  as  the  earns  should  happen,  th 
thereinhefore  devieed  to  him  becoming  th 
eon  of  Sir  T.  and  the  remainder  to  the  ji 
oth&r  eona  of  hie  body  should  cease,  determ 
becoTne^void,'  as  if  he  were  actu(^ly  dead 
itnte  maip  of  hie  body,  and  the  devisei 
eho^uld  "go  to  the  nee  of  ewh  pereon  or  pe 
hy  vuwe  of  (he  devitee  ihereitibefore  co 
would  <Aen  be  emiitled  as  tJu  pereon  or 
next  in  remainder  to  the  eame  eetate,  in  e- 
person  eo  becoming  (he  eldeet  son  of  Sir  '. 
then  deiui  without  issue  ntale. 

The  testator  died  in  1819.   Sir  T.  died  in  H  I 
woe  succeeded  in  the  tUle  and  family  ea  : 
h&  eldeet  son,  on  whose  death  without  i  i 
1863t  B.  succeeded  to  ths  title  biU  not  to  th 
bita^s.    On  M'e  death  without  issue  in 

'  eucceeded  to  the  title,  hut  not  to  thefamUy  e 

C.  had  pf'evioualy  died  without  issue. 
The  testaior'e  heirs-at-law  iUed  a  bill  daimi 

entitled  to  the  devieed  estate  on  the  grouni  i 
by  becoming  eole  surviving  eon  had  beeor.  i 
eldest  adn  of  Sir  T."  within  the  meanini 
.  shifting  clause : 
Held  {Bramwell,  J.A.  dissentiente^  that  a  i 
son  could  not  become  "eldest  son"  wii  ■ 
•nUaning  of  the  shifting  daxue  after  t) 
of  Tits  father,  and  that  ae  Sir  T.'e  el  ■ 
had.  survived  him  the  sh^ting  clause  m  i 
t^ect. 

Decision  of  Jessel,  2£.B.  reversed. 

This  was  an  appeal  from  adecision  of  the  2  . 

the  Bolls. 

The  hearing  in  the  court  below  is  rep 
34  L.  T.  Rep.  N.  S.  639,  where  the  facti  i 
case  are  fully  stated.^ 

The  Master  of  the.  Bolls  held  that  til 
"  eldest  son  "  in  tiie  shifting  olanse  meant  i 
age  f  or-the  time  bein^,  and  tiiat  xtt  John 
becoming  sole  survrni^  son  of  Sir  Thomi 
ley,  the  estates  went  over  under  the  : 
clause,  and  that  the  testator's  hcirs-at-1  I 
entitled  to  tbem. 

From  this  decision  Sir  John  Stanley  a]  i 


THE  LAW  TIMES, 
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OoUon,  Q.C.,  Fry,  Q.C.,  WoUtenholme,  aod  Kehe- 
wich,  for  the  appellant. — This  clause  must  he  con- 
Btrned  strictly,  it  being  a  limitation  over  hy  way 
of  a  springing  use  to  deprivea  person  of  wbat  would 
otherwise  be  a  vested  estate.   The  court  favours 
vesting  at  the  earliest  possible  period.    The  words 
"eldest  son  of  Sir  Thomas  Stanley"  mean  the 
son  who  came  into  possessiou  of  the  fiunily  estate 
at  his  father's  death.   In  lie  Bayley't  BwlemeiU 
<25  L.  T.  Eep.  N.  S.  249 ;  L.  Rep.  6  Ch.  690),  where 
a  father's  estate  was  limited  after  bis  death  to  the 
^dest  Son  in  tail,  and  the  mother'a  estates  were 
Ihnitcd  after  her  death  to  the  sons  and  daughters 
(other  than  an  eldest  son)  as  tenants  in  common 
in  tail,  it  was  held  by  James  and  Mellish,  L.JJ. 
that  the  son  of  a  yonnger  son  who  had  succeeded 
to  the  father's  estate  was   exclnded  from  all 
interest  in  the  mother's  estates.    In  giving  judg- 
ment James,  L.J.  there  said  :  "  The  words  used  m 
this  settlement  have  acquired  a  meaning  fixed  by 
authority,,  which  gives  effect  to  what  must  have  - 
been  the  intention  of  the  settlor,  that  where  one 
eon  takes  the  bulk  of  the  estate  he  is  not  to  share 
in  the  provision  made  for  the  others.  And  in  these 
cases  the  words  '  eldest  son  *  have  been  held  to 
mean  not  '  firstborn  son,*  bat  the  son  who  takes 
the  family  estate.   That  is  deudy  so  with  respect 
to  portions ;  and  it  would  be  very  inooovenient  if 
we  were  to  adopt  the  role  as  to  vesting  suggested 
'by  the  appellants,  and  apply  one  rule  to  personalty 
and  another  to  realty  m  such  cases."   That  was 
a  case  of  a  settlement,  and  the  reasoning  of  the 
•Gonrt  there  applies  a  fortiori  to  the  present  case, 
which  is  a  case  of  a  will,  in  which  the  court  seeks 
to  f^ive  efiect  to  the  intention  of  the  testator. 
Colliiigwood  V.  Stanhope  (L.  Bep.  4  E.  A  J.  43)  is 
a  strong  authority  in  favour  of  our  our  contention. 
The  testator's  meaning  in  depriving  a  yonngor 
eon  of  the  devised  estates  on  his  becoming  eldest 
son  was  to  prevent  him  from  having  both  the 
&mity  estates  and  the  devised  estates.    He  used 
**  eldest  son  "  in  the  sense  of  "  son  sacceeding  to 
the  family  estates."   As  Lord  Hardwioke  said  in 
Duke  V.  Doidife  (2  Vra.  Sen.  203n),  "  Eldership  not 
carrying  the  ealabB  alone  with  it  is  not  snou  an 
ddwship  as  will  czdaae."   That  was  a  stn»g 
ease :  a  father,  having  a  power  to  dispose  of  the 
inheritance  to  one  or  more  of  his  children,  subject 
to  a  term  of  years  for  raising  portions  for  younger 
children,  appointed  the  estate  to  a  yonnger  son,  and 
H  was  held  that  the  eldest  son  was  entitled  to  a 
portion  under  the  trusts  of  the  term.   The  words 
of  the  will  must  mean  "  eldest  son  in  the  lifetime 
■at  his  father ;  "  for  a  yonnger  eon  cannot  become 
the  eldest  eon  of  his  fotner  after  the  father's 
death ;  one  cannot  be  son  of  a  dead  man.   In  Cor- 
ranee  v.  Corrance  (18  L.  T.  Eep.  N.  S.  535-7;  L. 
Bep.  1  P.  &  D.  495,  603)  Wilde,  J.O.  says :  "The 
word  *  parent '  is  a  word  of  relation.    It  expresses 
the  relation  between  father  or  mother  and  child, 
and  it  is,  therefore,  properly  applicable  bo  long, 
and  BO  lone  «nly,  as  that  relalioii  exists.  !£  there 
is  no  *  child '  ^era  is  no  *  parent.'  If  there  has 
been  a  child  there  have  been  *  parents.'   With  the 
.death  of  the  child  the  relation  ceased,  and 
•  appellation  of  *  parent.'  thon^h  it  may,  m  the 
looseness  of  common  talk,  continue  to  be  attributed 
•to  those  who  once  stood  in  that  relation,  ceases  to 
be  properly  applicable."   The  same  thing  may  bo 
aaid  of  the  reution  between  father  and  son.  [The 
other  points  <J  the  ai^oments  on  behalf  of  the 
appelant  are  so  fblly  stated  in  the  judgment  of 
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Bramwell,  J.A.,  infra/ that  it  is  nnneeenary  to 
set  them  out  here.]    They  also  cited 

Dm  d.  Luteombe  v.  Yatt^,  5  B.  &  Aid.  514. 
Bouikgate,  Q.C.,  Bagehawe,  QC,  and  Ba-jat.  far 
the  plamtiffs  in  the  first  snit. — As  for  the  crgi- 
ment  that  a  shifting  clause  of  this  kind  mas 
be    construed   very    strictly,   we   rely  on  the 
words  nsed  by  Lord  St.  Leonards  in  Hitrrirm  t. 
Boimd  (2  Dc  G.  :AL  &  6.  201):  **I  agree  that  n»- 
visions  of  this  sort,  which  are  to  defeat  an  estste, 
are  not  to  have  an  nnnatoral  or  an  iiiifii,,r«Msriy 
enlarged    constmctton  put   npon    them.  As. 
however,  the  party  who  creates  the  estate  has  also 
a  right  to  limit  it  over  or  to  defeat  it,  a  &ir  ooa- 
struction  ongfat  to  be  given  to  the  words  which  he 
uses  for  that  purpose.    The  bet  that  the  yoniiflr 
son  did  not,  in  fact,  succeed  to  the  familv  estatebf 
becoming  eldest  son,  does  not  prevent  the  ehifta^ 
clause  from  taking  effect:  (Liveaey  v.  Ltpeafy, 
2  H.  L.  Cas.  419).   On  a  strict  consl^ction  of  tlie 
words  of  the  will  we  are  entitled  to  succeed.  Tim 
testator  does  not  say  "  becoming  the  eldest  son 
Sir  Thomas  Stanley  in  his  lifetime,"  and  then  ii 
no  reason  why  the  words  ''in  his  lifetime  "  shoaM 
be  imported.   The  words  in  the  shifting  cbum 
"  then  and  in  such  case  and  so  often  as  ^  mmt 
shall  happen"  show  that  &e  tesfauor  eoBtmr 
plated  the  limitation  taking  effect  over  and  onr 
again.  "  Eldest  son  "  means  **  ddest  of  the  soas,' 
imd  there  is  nothing  to  pretvent  a  sim  bensuii 
eldest  after  his  father's  death.   They  also  vefsni 
to 

Roddv  V.  Fittgerald,  6  H.  L,  CmA.  823; 
Lambarde  v.  Peach,  4  Dr.  553  ; 
Lewin  cm  Tnwts,  Gtii  edit.  p.  340. 
GhiUy,  Q.C.  and  BadnaU,  for  th«  p^aiiiiiB 
the  seoond  snit,  cited 

Mtyrick  v.  Lam»,  SO  L.  T.  Sfl».K.  S.77;  L.ft*i 
9Ch.236: 

Oardiiur  v.  JeUieoe,  7  L.  T.  Bep.  N.     510 ;  IS  C  I. 
K.S  568,637; 

Re  ThMd'$  SsHlMwnt,  S75. 
Davey,  Q.G.  and  Smart,  for  othar  parties. 
Cotbm,  Q.G.  in  reply,  referred  to 

ira«A«(>fV.i>atiI,3Wila.C.a«4;  SSwrnt-SB. 

Dee,  2. — ^The  following  wrilten  jadgaeBtB  was 

now  dfdivered. 

Jakes,  L.J.— This  snit— {ot  the  two  bilb  Bvybe 
treated  as  one  suit — is  realty  an  action  of  ejecft 
to  recover  possession  of  large  estates  which  ban 
devolved  upon  the  defendant  under  the  will  of  a 
Hr.  Errington,  and  are  now  beld       him.  B* 
that  will  (Mter  a  devise  to  certain  persons  ifhio^ 
lapsed)  the  estates  were  devised  as  follows 
Lordship  read  the  devise  to  the  use  aS  BuMhai 
Stanley,  the  sectuid  bju  of  Sir  Thomas  Staakf, 
of  Hooton,  for  life,  with  remainder  to  the  me  d 
his  first  ami  otlw  sons  in  tul  male,  widi  reauioiet 
to  the  use  of  J<An  Stanley,  the  tliixd  son  <rf  Sr 
'Hiomas  Stanley,  foe  lifb,  with  remainder  to  As 
use  of  his  first  and  other  sons  in  tul  male;  ^ 
remainder  to  the  nse  of  Gharies  Stsidey,  tl* 
foorth  son  of  Sir  Thomas  Stanly,  for  Ida, 
remainder  to  his  fint  and  other  sons  in  tail 
with  remainder  to  the  use  of  the  testator's  ligl* 
heirs,  and  continued]  and  with  a  defeasaaos 
follows :  "  And  I  do  hereby  declare  it  to  be  MT 
will  that  In  case  the  stud  Rowland  Stanley,  v 
John  Stanly,  or  Gharies  StaaW,  shall  beeoM 
the  eldest  son  of  the  said  Sir  Thomas  Sisdcf. 
then  and  in  such  case,  and  so  t^ten  as  the 
shall  hiq>pen«  the  eatate  hareiiibefbR  dsraed  * 

Digitized  byVjOOglC 


Eaevey  Bathtjrst  v.  Stakley  ;  Craven  v.  Stanltt. 


Jml  20. 1877.J 


THE  LAW  TIMES. 


[Vol.  XXXT..  N.  S.-71I 


Gt.  op  AFF.]  HaBVET  BaTHUHSI  v.  Si^LIT  ;  CsXYiS  V.  SlASlXY.  [Cl.  Of  Af  F. 


him  becoming  the  eldest  son  of  the  said  Sir 
Thomas  Stanlej,  and  the  remainder  to  the  Srsb 
and  other  sons  of  his  body,  shall  cease,  determine, 
and  become  void,  as  if  ho  were  actually  dead, 
without  issue  male  of  his  body,  and  then  and 
ihencoEorUi  the  estates  hereby  devised  shall  imme- 
diately go  and  remain  to  tho  use  of  sut^  person 
or  persons  as  by  virtue  of  the  devises  heretuDefora 
contained  would  then  be  entitled  as  the  person  or 
persons  nest  in  remainder  to  the  same  estates,  in 
case  such  person,  so  becoming  the  eldest  son  of 
the  said^  Sir  Thomas  Stanley,  was  then  dead, 
Trithoat  issue  male  of  hia  or  their  body  or  bodies, 
and  the  same  person  or  persons  shall  in  every 
Buoh  case  be  entitled  to  take  the  same  estate  and 
estates  in  the  said  premises  hereby  devised  as  he 
or  they  would  have  been  entitled  to  take  therein 
by  virtue  of  this  my  will,  if  such  person  so  becom- 
ing the  eldest  son  of  the  said  Sir  Thomas  Stanley 
-were  actually  dead,  without  issue  male  as  afore- 
Bsid."  The  contention  against  the  defendant  is 
that  he  has  become  the  eldest  son  of  Sir  Thomas 
Stanley,  and  that  thereby  the  shifting  clause  has 
taken  effect,  and  that  the  est^es  now  stand 
limited  to  the  use  of  the  testator's  right  heirs. 
The  facts  are  these :  Sir  Thomas  Stanley  died  in 
1841  leaving  William  his  eldest  son.  Rowland, 
the  second  son,  had  iu  the  meantime,  on  the  death 
of  Mrs.  Errington  in  1819.  taken  ^e  devised 
estates.  William  died  in  1863,  and  was  succeeded 
in  the  baronetcy  by  Rowland.  Bowland  died  in 
1875,  and  was  succeeded  in  tho  baronetcy  by  the 
defendant  John.  Charles  had  died  in  the  mean- 
time, BO  that  on  the  death  of  Bowled,  John  was 
the  only  surviving  son.  The  question  is,  whether 
thereby  John  became  the  eldest  son  of  his  father 
irithin  the  meaning  of  this  proviso ;  and  in  answer- 
ing this  question,  it  must  be  borne  in  mind  that, 
according  to  a  fixed  canon  of  constmction,  a  con- 
dition to  operate  as  a  defeasance  of  a  vested  estate 
must  be  shown  to  have  happened  strictly,  and  to 
the  letter  of  it;  that  the  law  does  not  admit,  in 
&Tour  of  the  d^easanoe*  of  any  substantial  or 
cj/prea  performance  or  happening  of  the  thing  to 
be  done  or  to  happen.  And  there  is  this  further 
role,  that  tho  law  is  always  in  favour  of  a  con- 
stmction which  vests  the  estate  absdaiely  and 
indefeasibly  at  the  earliest  moment.  In  answering 
the  question  whether  Sir  John  has  become  the 
eldest  son  under  the  proviso  tn  this  will,  I  first 
ask  myself  this  question.  Putting  aside  for  a 
moment  the  will  and  all  context  anoall  considera- 
tions arising  under  it,  has  Sir  John,  as  a  matter 
of  fact,  beoome  the  eldest  son  of  his  father?  I,  for 
myself,  answer  that  abstract  question  in  the  nega- 
tive. I  have  no  idea  that  I  have  become  we 
eldest  son  of  my  father,  because  many  years  after 
his  death  my  elder  brother  has  died  leaving  me 
snrviving.  I  think  no  one  has  ever  said  or 
thooght  that  William  the  Fourth  or  the  King  of 
Hanover  after  him  ever  was  the  eldest  son  of 
Geoi^  the  Third,  or  that  Charles  the  Tenth 
became  the  eldest  son  of  the  Dauphin,  his  father, 
because  by  the  death  of  bis  brothers  and  their 
male  issue,  be  became  King  of  France.  Again,  a 
man  oannot  liter^y  become  eldest  son  or  oldest 
unless  he  has  juniors.  Sole  surviving  and  oldest 
are  certainly  not  synonymous  terms.  If  he  is 
eldest  because  he  has  no  seniors,  then'he  is  at  the 
same  time  youngest  because  he  has  no  juniors. 
It  is  said  that  eldest  must  in  this  case  mean  and 
ndade  the  last  sorvivor,  because  the  testator 


talks  of  the  then  youngest  bccomiog  the  eldest 
son  of  his  father.  But  the  father  might  have  hod' 
a  score  of  other  sons,  and  Charles  might  have 
become  and  been  the  eldest  of  a  whole  tribe  of 
sons.  No  doubt  it  would  be  a  very  capricious- 
and  absurd  limitation  to  make  Charles's  estate 
go  over  to  the  heirs  at  law  if  his  &ther  had  other 
sons,  but  not  to  go  over  if  he  had  not.  Bat  the 
gist  and  substance  of  the  argument  on  the  part  of 
the  plaintifiti,  as  will  be  seen  hcrfafter,  is  that  it 
is  open  to  a  testator  to  be  as  capricious  as  he 
likes.  With  these  preliminary  considerations  in 
my  mind,  I  proceed  to  consider  what  the  meaning 
of  "  becoming  the  eldest  son  "  is  according  to  the 
context,  from  which  alone,  and  not  from  tho  litend 
import  of  the  words,  that  meaning  is  to  be  gathered  j 
and  in  doing  this  I  feel  that  I  am  not  only  at 
liberty,  but  bound,  to  look  at  the  whole  will,  and 
what  the  testatf>r  was  doing,  and  under  what 
ctrcnmstances.  The  Stanley  sons  were  his  rela- 
tions in  this  way :  the^  were  the  sons  of  his  great 
niece  who  had  married  Sir  Thomas,  the  then 
baronet.  Sir  Thomas  was  the  head  of  the  eldest  • 
hrandi  of  the  ancient  family  of  Stanley  (himself 
the  ninth  Baronet),  and  was  in  poB&e8sion,as  tenant 
for  life  only,  of  very  large  family  estates,  which 
were  limited  to  his  sons  in  tail,  so  that  William 
was  then  heir  apparent  and  next  remainderman 
in  tail.  Ho  was  a  young  boy,  and  his  brothers 
mere  children.  The  testator  passes  over  the 
eldest  son  altogether  for  no  conceivable  reason,- 
except  that  he  was  the  eldest  son,  and  makes  the 
limitations  which  I  have  mentioned  to  the  other 
eons  then  living.  In  the  ordinary  course  of  events 
the  eldest  son  would  succeed  to  the  family  estates, 
and  it  might  be  anticipated  that  he  would  in  due 
course  marry  and  have  a  son  to  succeed  him.  Is 
it  possible  to  conceive  that  the  testator  really  meant 
that  if  this,  the  natural  event,  the  event  which  of 
course  the  testator  must  have  andcipated  and 
hoped  for,  hai^aned— if  the  eldest  son  having 
become  the  Barcmet  died  leaving  a  son  to  snoceed 
to  the  family  title  and  estates,  ana  leaving  Bowland 
surviving,  then  that  Bowland  and  all  his  descw- 
dants  should  be  turned  penniless,  or  at  all  events 
landless,  to  make  room  for  John ;  bat  that  if 
Rowland  died  a  day  before  his  elder  brother,  then 
Rowland's  &mily  would  retain  the  estates  and 
John  get  nothing ;  that  he  meant  that  if  tho 
deaths  of  the  four  sons  occurred  in  the  very  order 
in  which  the  will  contemplates  that  tbey  would 
occur,  the  elder  dying  first  and  so  on,  all  of  them 
leaving  sons,  that  the  mere  fact  that  the  youngest 
survived  his  brothers  was  to  deprive  tnem  and 
their  fiunilies,  the  objects  of  his  bounty,  for  whom 
hft  had  made  such  elaborate  provision,  by  whom 
he  had  intended  that  the  name  and  arms  of  Erring- 
ton  should  be  perpetuated,  ot  all  provision  whit- 
er er  and  give  the  estates  over  to  his  heirs  at  hnr 
whom  he  had  postponed  to  the  Fermors  and  to 
the  Stanleys  P  It  may  be  sud  that  this  is  a  con- 
sequence which  he  did  not  foresee,  that  events  had  - 
happened  which  he  had  not  thought  of,  and  that 
we  cannot  alter  bis  will  in  consequence.  It  fre- 
quently  happens  so  no  doubt  with  regard  to  wills, 
but  that  is  ordinarily  because  a  testator  mokes 
his  provisions  not  recollecting  that  the  deaths  of 
his  devisees  ma^  not  takeplace  in  the  exact  order 
mentioned  in  his  wOl.  Thus,  where  a  will  con* 
templates  that  A.  is  to  die  and  to  be  succeeded  by 
B.  and  so  on,  B.  may  perversely  die  before  A.,  and 
so  throw  the  whole  frame  and  BohenuM>f  will 
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templated  order  of  eyentfi,  but  in  the  natnral  and 
'  Bomial  and  contemplated  order  would  be  the 
necessary  result  of  the  state  of  things  which  the 
testator  contemplated  would  happen.  Bat  it  is 
said  again,  that  a  testator  may  be  as  capricious  as 
he  pleases ;  but  this  is  something  mnoh  more  than 
caprice;  it  is  a  manifest  absurdity  which  ought 
not  to  be  attributed  to  a  testator ;  it  is  even  more 
— it  is  an  act  of  refined  cruelty  to  make  his  devisee 
live  with  this  sword  of  Damocles  hanging  over 
him,  trembling  lest  any  mischance  sEouTd  cat 
short  the  thread  of  his  elder  brother's  life.  Are 
we  really  obliged  to  give  to  this  will  a  meaning 
vrhich  would  make  it  almost  an  aoli  of  heroic 
▼irtne  and  duty  in  the  devisee  to  commit  snicide 
if  he  heard  that  his  elder  brother  was  dying,  and 
BO  avoid  the  family  ruin  which  wonld  follow  from 
the  misfortune  of  his  Burviving  P  In  my  opinion, 
no  Bane  testator  wonld  make  the  estate  of  his 
devisee  and  that  devisee's  line  of  issae  go  over 
merely  becaase  the  devisee  snrvived  his  elder 
brother,  such  survival  not  in  the  slightest  degree 
altering  his  position,  and  that  no  ordinary  EngUsh- 
man  writing  to  Englishmen,  meaning  merely 
to  say  "if  B.  shall  survive  his  elder  orother," 
would  use  the  periphrasis ot  "become  his  father's 
eldest  son."  I  may  refer  here,  to  show  the  length  to 
which  the  courts  have  gone  rather  than  impute  an 
absardity  to  a  man,  to  the  case  in  the  House  of 
Lords  of  AhboU  v.  MidcUeton  (7  H.  L.  Cas.  68).  It 
is  really  on  the  same  principle  of  r^eoting  a  literal 
oonstmction  which  leads  to  manifest  absurdity 
that  the  courts  have  held  in  the  many  oases  to 
which  we  have  been  referred  that  an  "  elder  son  " 
means  the  man  who  gets  the  estate,  and  that 
"younger  children  "  include  an  elder  who  does  not 
get  it.  It  is  on  this  principle  that  in  so  many 
cases  "  survivors  "  has  oeen  read  "  others."  And 
it  is  only  on  the  same  prinoiple.  viz.,  to  avoid 
obvious  absurdity,  that  the  word  "  children  "  is 
made  to  include  "  child,"  or  the  word  "  eldeat "  or 
"  first-born  son  "  can  be  made  in  any  case  under 
any  circumstances  to  mean  and  include  an  "  only 
son."  You  suppose  the  testator  to  be  a  person  of 
ordinary  common  sense,  and  you  apply  your  own 
common  sense  in  interpreting  his  words.  But 
tiiis  will  admits  of  another  construction,  which,  to 
my  mind,  is  the  natural  construction  of  it.  In  all 
ages  and  in  all  ooantries  where  primogeniture  has 
prevailed  the  eldest  son  has  a  oharacter^positiont 
and  status  moat  marked  and  peculiar,  we  know 
what  a  position  the  king's  eldest  son  holds  in  this 
country,  what  he  held  in  France,  what  he  holds  in 
Germany  and  Bnsaia.  The  same  great  distinction 
between  the  eldest  son  and  the  cMets  of  a  family 
goes  through  every  grade  of  territorial  mt^i^ates — 
duke,  baron,  squire,  and  knight  of  the  shire.  The 
eldest  son  is  the  coming  sovereign,  he  is  the  young 
lord  and  master,  while  the  father  is  the  old  lord 
and  master ;  the  eldest  son  is  the  person  who,  in 
the  ordinary  settlement  of  such  estates  as  the 
Stanley  and  Errington  estates,  wonld,  with  the 
&ther,  be  able  to  dispose  of  them  and  make  a 
new  disposition  at  their  will  and  pleasure.  When 
Mr.  Errington  made  bis  wUI  he  knew  that  the 
ddest  boy,was  in  this  poBiti(m>  and  he  left  him  out 
of  his  win,  leaving  him,  during  his  father's 
lifetime,  to  be  provided  for  by  his  foUier  as 
eldest  sons  are,  and  at  his  father's  death  to 
taln^whM  would  come  to  Mm  thoenp^  Bat 


another  son  would  take  nis  place,  and,  tnaetcn, 
carrying  out  the  same  idea  of  excluding  the  ridar 
son  and  his  line,  he  introduced  the  provinont  in 
question.  And  I  read  the  words,  "  become  Uie 
eldest  son  of,"  as  meaning  this:  "if  he  shall 
beoome  oldest  son  to,"  i.e.,  "if  he  shall  fill  the 
character  and  have  the  status  and  position  of  eldest 
son."  And  this  could  only  be  in  the  fether*! 
lifetime.  And,  indeed.  I  do  not  see  how,  strictly 
and  properly,  a  person's  relation  or  position  U> 
another  person  can  change  after  that  person's 
death.  Xou  talk  of  a  man,  no  doubt,  aa  the  son  at 
a  deceased  man,  but  the  relation  of  fhither  and  m 
was  dissolved  by  death,  and  what  you  mesn  is 
that  he  was  his  offspring.  Ton  talk  of  t^e  eldeit 
surviving  son,  but  that  means  the  eldest  of  a  class 
whom  you  sufficiently  designate  by  that  descrip* 
tion  ;  and  the  context  may  compel  you,  in  order  to 
avoid  palpable  absurdity,  to  include  in  that  de- 
scription an  only  surviving  son.  Here  the  context 
seems  to  me  to  show  tho  contrary,  and  that  it 
means  the  eldest  son  of  a  living  man.  The  words 
"  the  eldest  son  of  A."  and  "  A's  eldest  son  "  are 
in  the  English  langnaKe  exact  equivalents  and 
cannot  be  translated  into  any  other  language  (ul 
believe)  except  by  one  and  the  same  form  of  ex- 
pression; (a)  and  if  the  expression  here  bad  been 
"  shall  become  Sir  Thomas  Stanley's  eldest  son," 
there  would  to  my  mind  be  no  reasonable  posai* 
bility  of  a  doubt.  A  man  would  not  become  another 
man  B  eldest  son  after  the  lafcter*B  death  any  man 
than  be  could  become  his  eldert  servant,  or  hia 
son-in<Iaw,  or  his  next  of  kin.  No  doubt  you  talk 
of  a  dead  man*s  grandchildren,  desoendwitB,  boo- 
cessors,  3k.,  but  "  grandchildren "  is  only  short 
for  "his  children's  children;"  "desoeudants" 
means  "  descendants  from  him ;"  "  successors " 
means  *'  successors  to  him."  The  mistake  in  this 
case  appears  to  me  in  not  noticing  that  "eldesG 
son  "  is  not  the  same  as  "  eldest  of  the  sons,"  the 
proper  synonym  of  which  is  "  eldest  brother."  But 
It  is  said  that  you  wonld  still  leave  this  absurdity 
or  caprice  untouched,  that  if  the  eldest  son  had 
died  during  his  father's  lifetime  leaving  a  son  and 
heir,  the  second  son  would,  even  according  to  mj 
conscrnctton,  have  become  the  eldest  son  of  the 
living  man,  and  lost  the  estate  trough  that  mere 
accident,  and  without  any  reasonabw  ground  or 
motive  for  depriving  him  of  it.  The  anawar  whicli 
I  give  is  that  the  second  son  in  that  event  wonld 
not  have  beoome  the  "  eldest  s<ni "  witlun  the 
meaning  of  this  dense,  would  not  fill  the  charact« 
or  have  the  status  of  "  eldest  son."  I  will  give 
illustrations  of  what  I  think  is  meant  and  what  I 
think  is  not  meant  by  "  eldest  son,"  from  y'ng*'*^ 
history.  "When  Fiince  Henry  died,  his  brother 
Charles  became  the  eldest  son  of  King  Jamea  the 
First,  but  when  Frederick  died,  leaving  his  soa 
Prince  Georjge,  no  one  became  for  uiy  pracUcal 
purpose,  or  in  any  substantial  sense,  or  was  ertsr 
considered  to  have  become,  the  eldest  son  of  Geoi^ 
the  Second.  There  is  a  document,  which  Mr. 
Errington  was  in  all  probability  as  familiar  with  as 
with  bis  manual  of  devotions — the  table  of  prece- 
dence. In  that  the  w(nd  "eldest  son"  ooenis 
repeatedly,  the  eldest  son  of  a  duke,  eldest  son  ci 

(a)  The  German  lan^nage  admits  of  two  farms  ct  cx- 
preesion  somew^t  sinolar  to  those  admissible  in  En^isk : 
"  Der  Uteste  8ohn  dss  A"  and  "  A.'8  Uteater  Sohn."- 
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ft  marquis,  and  so  on.  If  a  dake'ti  eldest  or  first  bom 
son  dies  in  his  father's  lifetime  without  issue  male, 
then,  but  not  otherwise,  the  ne.^t  eon  becomes  the 
eldest ;  if  the  first  born  son  dies  after  the  father's 
death,  then  the  next  son  does  not  become  eldest 
SOD  of  the  duke,  but  becomes  the  duke.  In  matters 
of  title,  in  matters  of  dignity,  "eldest  son"  has  a 
technical  meaning,  and  the  same  technical  mean- 
ing is,  I  believe,  to  be  found  in  the  same  matters  in 
other  countries— ^Itf  aine.figlio  maggiore,  as  con- 
trasted with  the  cadets  or  junior  btanches.  The 
■word  "  eldest  son  "  does  not  mean  first  horn  son  or 
"oldest  of  the  sons,"  but,  heraldically,  and  in 
ordinary  English  parlance,  means  a  man  who  has 
a  living  father  and  no  senior  in  age  or  line,  i.e., 
no  senior  in  blood.  By  the  oonstmotion  which  the 
plaintiffs  seek  to  put  on  the  proviso,  the  whole 
matter  is  kept  in  suspense  and  nncert^ty  dnring 
the  whole  lifetime  of  several  persons,  so  that  no 
owner  could  during  all  that  time  know  what  would 
be  the  position  or  prospect  of  his  family  or  of 
himself.  But  by  the  construction  which  I  think 
on  other  gronnds  the  more  probable,  more  reason- 
able, and  more  natural  construction  of  the  words, 
the  status  of  everybody  would  be  ascertained  at  or 
before  the  death  of  Sir  Thomas  Stanley,  the  father. 
It  was  suggested  in  the  course  of  the  argument 
that  "becoming  the  eldest  son"  might  possibly 
mean  **  beconuog  the  baronet,"  or  "  iKCommg  the 
head  of  the  family."  I  do  not  think  it  possible  to  get 
taj  snob  meaning  out  of  the  words,  or  upon  any 

Jnneiple  to  make  any  such  implication  or  guess, 
n  my  view  of  the  case,  actually  becoming  baronet 
was  not  reqaired.  Becoming  next  in  snocession  to 
the  baronetcy  and  headship  would  cause  the  shift- 
ing, and  that  was  the  event  provided  f(Hr.  I  am  of 
opinion,  therefore,  that  the  plfuntiff,  on  whom  the 
burthen  of  proof  lies,  has  failed  to  prove  the 
defeasance,  and  I  give  my  voice  in  favour  of  the 
appellant.   And  the  costs  must  follow  the  event. 

Baggallat,  J.A. — Having  hod  an  opportunity  of 
readins  and  considering  the  judgment  which  has 
just  been  delivered  by  the  Lord  Justice,  and  en- 
tirely concurring  in  the  views  which  he  has 
expressed,  and  in  the  reasons  which  he  has  as- 
signed, I  have  but  few  further  observations  to 
-  make, upon  the  case  now  ander  our  oonsideration. 
The  question  involved  in  this  appeal  is,  what 
oonstruction  should  be  pnt  npon  uie  words,  "be* 
coming  the  eldest  son  of  Sir  Thomas  Stanley,"  as 
used  in  the  shifting  clause  of  Mr.  Errington  s  will 
for  the  purpose  of  denoting  the  contingencies 
upon  the  happeniug  of  which  the  provisions  of 
toe  clause  were  to  come  into  operation.  Now  two 
interpretations  have  been  snggeated  cf  thesewords : 
the  one  that  has  been  adopted  by  the  Master  of  the 
Bolls,  and  the  other  that  which  has  been  enunciated 
by  the  Lord  Justice  ;  the  former  attributes  to  the 
words  the  meaning  of  "becoming  the  eldest  in 
^e  for  the  time  bemg  of  the  sons  of  Sir  Thomas 
StMiley,"  and  fixes  no  period  fcr  the  happening  of 
the  contingency  short  of  the  whole  duration  of  the 
life  of  the  person  becoming  in  such  sense  an  eldest 
son ;  the  latter  regards  t£e  words  as  denoting  a 
change  of  status  beyond  or  in  addition  to  that  of 
mere  sarvrvorahi^,  and  requires  that  mdb  choDge 
should  occur  dnring  the  life  of  Sir  Thomas.  In 
the  events  which  have  happened  the  substantial 
distinction  between  the  two  interpretations,  so  far 
^  the  present  succession  to  the  estate  is  concerned, 
is  in  the  duration  of  the  period  within  which  the 
contingency  was  to  happen.  The  appellant  or  the 
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respondent  will  be  sncoessful  according  as  this 
period  was  or  was  not  limited  to  the  lue  of  Sir 
Thomas  Stanley.    Now  the  Master  of  the  Bolls 
has  treated  the  interpretation  which  he  has  placed 
upon  the  words  as  being  the  only  strict  interpre- 
tation of  the  language  used  by  the  testator  If 
this  were  so,  however  capricious  might  be  the 
results  to  which  such  an  interpretation  would  or 
might  have  led,  it  must  prevail  unlesa  controlled 
by  the  context,  or  bjr  a  due  consideration  of  such 
of  the  snrronnding  cironmstanoes  as  may  properly 
be  called  in  aid.   But  I  am  unable  to  assent  to  the 
view  of  the  strict  interpretation  of  the  words.  In 
my  opinion,  a  strict  interpretation  of  the  language 
used  by  the  testator  in  the  shifting  clause  reqniren 
that  the  event  of  becoming  the  eldest  son  of  Sir 
Thomas  Stanley  should  occur  in  the  lifetime  of  Sir 
Thomas,  inasmuch -as  a  person  cannot  in  any 
grammatical  sense  or  meaning  of  the  words  "  be- 
come" the  eldest  son  of  his  father  after  his  father's 
death ;  though  a  person  who  has  been  the  eldest 
son  in  his  father's  lifetime  would  continue  to  be 
and  would  he  accurately  described  as  his  eldest 
son  after  his  death.   But  though  this  interpreta- 
tion of  the  words  cannot,  in  my  opinion,  be  re- 
garded as  a  strict  interpretation,  it  may,  never- 
thedess,  be  the   interpretation  which  ought  to 
he  adopted  if  it  be  required  tr^  the  context. 
Bat  so  fiur    from    this    interpretation  being 
reqaired  or  snpported  by  the  oontoxt,  its  e^cc 
would  be  to  defeat  the  testator's  intentions  as 
expressed  in  the  other  portions  of  his  will  in 
almost  every  event  which  could  be  reasonably 
contemplated  at  the  time  when  the  will  was  made. 
In  the  earlier  part  of  his  will  Mr.  Errington  had 
declared  his  wishes  and  intentions  as  regarded  the 
destination  of  his  Northumberland  estates  in  a 
series  of  limitations  as  to  the  meaning  of  which 
there  cannot  be  the  slightest  doabt  or  question ; 
each  life  estate  (and  there  are  four  such  estates)  is 
followed  by  estates  in  tail  mole  to  the  sous  in  suc- 
cession of  the  tenant  for  life,  and  nothing  can  be 
more  certein  than  that  the  testator  intended  (so  far  as 
his  intentions  can  he  ascertained  from  the  language 
of  the  limitations)  that  neither  JiAn  Stanley  nor 
Charles  Stuley  shonld  succeed  to  the  estates  so 
long  08  th^  shonld  be  any  such  issne  living  of 
Bowland ;  and  as  regards Gmu-lea,  so  long  astnere 
should  be  any  such  issue  living  of  John;  and,  further, 
that  bis  own  right  heirs  should  not  succeed  to  the 
property  except  in  the  event  of  there  not  being 
any  such  issue  living  of  either  Bowland,  Jolm,  or 
Charles.   And  the  intention  of  the  testator  to 
secure  the  provisions  so  made  by  him  for  the  sons 
of  the  several  tenante  for  life  is  further  evidenced 
by  the  provisions  of  the  name  and  arms  claase,  by 
which  he  expressly  directed  that  the  failure  of  any 
of  the  tenants  for  life  to  comply  with  such  provi- 
sions should  not  prejudicially  affect  the  estates 
limited  to  their  sons.   Now,  if  the  interpretation 
adopted  by  the  Master  of  the  Bolls  is  the  correct 
intorpretetion  of  tiie  language  used  in  the  shifting 
clause,  all  these  carefolly  expressed  intentions  of 
the  testator  in  favoar  ox  the  issue  ci  the  several 
tenante  for  life  would  liave  been  entirely  defeated 
if  Bowland,  John,  and  Charles,  as  weU  as  their 
eldest  brother  William,  had  died  in  the  order  of 
thor  respective  seniorities  of         and  if  each 
or  any  of  Bowland,  John,  and  Charles  had  l^t 
sons  or  male  issue  of  sorb  capable  of  succeed- 
ing under  the  previous  limitations.    The  possi- 
bility, if  not  tiie  probability,  of  thivbanpeoiasi 
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would  have  been  in  complete  accordance  with 
the  order  of  sncccssion  which  he  had  himeelf 
Belected  as  well  as  with  the  ordinary  expectations 
of  the  duration  of  human  life.  Again,  the  adoption 
of  the  same  construction  would  necessarily  lead  to 
the  following  result — that  whilst  the  testator  has 
carefully  guarded  against  the  failure  of  the  limita- 
tions in  favour  of  the  sons  of  any  tenant  for  life  by 
T^Bon  of  an  act  of  negligence  on  the  part  of  their 
father  in  not  complying  with  the  provisions  of  the 
name  and  arms  claase, he  has  nevertheless  directed 
that  such  limitations  shall  wholly  fail  as  regards 
the  sons  of  each  and  every  of  the  several  tenants 
for  life,  being  sons  of  Sir  Thomas  Stanley,  upon 
the  happening  of  events  over  which  such  tenants 
for  life  could  not  possibly  exercise  any  control  and 
in  respect  of  which  they  could  not  be  guilty  of  any 
negligence,  viz.,  their  respectively  surviving  all 
their  elder  brothers.  But  if  to  interpret  the 
words  "  becoming  the  eldest  son  of  Sir  Thomas 
Stanley"  as  equivalent  to  "  becoming  the  eldest  in 
age  for  the  time  being  of  the  sons  of  Sir  Thomas 
mauley,"  is  to  give  to  them  an  interpretation 
which  is  neither  the  strict  interpretation  nor  a 
modified  interpretation  required  or  supported  by 
the  context,  it  follows  that  it  is  the  duty  of  the 
court  to  reject  it.  In  such  a  case  it  might  also  be 
the  duty  of  the  conrt,  if  the  words  used  by  the 
testator  were  of  such  ambiguous  and  doahtfal  con- 
struction that  no  reasonable  or  certain  interpreta- 
tion could  be  given  to  them,  to  reject  altogether 
the  provisions  of  the  shifting  clause  and  to  give 
full  effect  to  the  previous  limitations  -,  and  I  was 
for  some  time  pressed  by  the  consideration  that 
that  might  be  the  proper  course  to  pursue  in  the 
present  case ;  but  upon  more  mature  consideration, 
I  am  satisfied  that  there  is  no  occasion  to  adopt 
such  a  course,  inasmuch  as  the  language  of  the 
shifting  clause  does,  in  my  opinion,  admit  of  a 
clear  and  reasonable  construction,  and  one  which 
would  have  rendered  the  various  portions  of  the 
will  harmonious  at  the  time  when  it  was  executed, 
and  adapted  to  the  several  contingencies  which  at 
that  time  might  be  reasonably  anticipated,  thoogh 
in  some  respects  the  testator's  wishes  and  inten- 
tions may  nave  been  defeated  in  consequence  of 
the  bapjK'riiug  of  events  which  wore  not  contem- 
plated by  him,  and  for  which  no  provision  was 
made.  That  construction  is  the  one  which  has 
been  explained  in  detail  by  the  Lord  Justice,  and 
to  which  I  need  not  further  allude.  Upon  the 
whole,  I  am  of  opinion  that  this  appeal  should  be 
allowed. 

BR.iMWELL,  J.A. — I  am  of  opinion  that  the  decree 
of  the  Master  of  the  Rolls  was  right  and  should 
be  affirmed.  The  question  is  not  an  abstract  one, 
what  is  the  meaning  of  the  words  "become" 
"  eldest  "  nnd  "  son  "  in  themselves ;  it  is  what  is 
their  meaning  in  conjunction  and  as  the  testator 
has  used  them.  "  Eldest  son "  may  mean  one 
thing  abstractedly,  another  in  conjunction  with 
other  words.  If  nothing  else  appeared,  I  should 
say  eldest  son  meant  eldest  born.  Here  it  mani- 
festly docs  not  mean  that,  for  it  supposes  that 
each  of  all  four  nous  may  be  eldest.  If  anyone 
said  that  William  the  Fourth  was  the  eldest  son  of 
George  the  Third,  he  would  not  merely  use  careless 
and  ina|>propriato  language,  but  he  would  be 
wrong  and  couvey  a  wrong  idea  to  his  hearer.  If 
he  said  that,  on  the  death  of  George  the  Fourth, 


throne,  his  language  might  be  ioaccorate 
critically  and  hypercritically  considered,  bat  it 
would  convey  no  erroneous  idea  to  the  hearer. 
As  to  dealing  with  the  matter  '*  strictly,"  I  think 
that  word  had  better  be  left  out,  "  whatever  it 
may  mean,"  as  the  Master  of  the  Ilolls  says.  Fur 
if  it  means  "correctly"  it  is  superfiuous  ;  if  it  means 
anything  else,  it  is  wrong  and  mischierous.  Pro- 
bably it  means  this,  and  then  it  is  right  in  sab- 
stance,  thoGgh  not  an  apt  word — viz.,  that  tbe 
estate  being  in  the  defendant  at  one  time,  it  is  for 
the  plaintiff  to  show  that  by  tbe  words  of  the 
will,  and  in  tbe  events  that  have  happened,  it  is 
out  of  him,  that  the  burthen  of  proof  or  demon- 
stration is  on  the  plaintiff.  And  I  pcrfectlj 
appreciate  Mr.  Cotton  s  argument  that  it  is  not  for 
bim  to  give  the  words  a  meaning,  that  his  cticst 
is  entitled  to  succeed  unless  it  is  shown  that  tJie 
meaning  is  such  as  disentitles  him.  But  if » 
sensible  meaning  is  given  to  them  which  does 
disentitle  him,  it  calls  on  him  to  give  a  better.  I 
am  of  opinion  tbe  plaintiff  has  shown  that  the 
wordu  are.  not  meaningless,  that  he  has  given  x 
meaning  to  them,  and  that  no  better  is  suggested 
for  the  defendant.  The  words  are  few  :  "In  cus 
the  said  Rowland  Stanley,  or  John  Stanley,  or 
Charles  Stanley  shall  become  the  eldest  son  m  the 
said  Sir  Thomas  Stanley,  then,"  &c.  Now  as  no 
one  of  them  was  the  eldest  born  son,  and  never 
could  become  so,  the  words  mean  something  other 
than  eldest  bom,  end  consequently  con  only 
moEui  "become  eldest  surviTing  son."  As  to  this 
I  do  not  understand  there  is  any  oontrOTer^- 
Then  it  was  said  or  hinted  that  a  man  oonld  not 
be  eldest  unless  there  were  more  than  one  yonnger. 
This  is  a  desperate  point.  If  it  were  well  founded, 
the  limitation  to  the  first  sou  of  each  of  the  tli.-ee, 
Bowland,  John,  and  Charles,  would  bal  unlen 
such  son  had  a  brother,  as  he  could  not  on  the 
argument  in  question  be  first  where  there  was  no 
second.  It  seems  to  me,  therefore,  there  can  be 
no  doubt  that  tbe  words  mean  "  iMecome  bj  the 
death  of  his  elder  brother  or  brothers,  the  oldest 
or  older,  or  only  son  of  Sir  Thomas  Staoley." 
Then  the  next  point  made  was  that  '*  son"  sap- 
poses  "father;"  that  a  man  cannot  beoome  tfaa 
eldest  son  of  another  unless  that  other  is  li\iag; 
that,  consequently,  the  words  roust  be  read  as 
thouf^h  they  were  "become  the  eldest  son  of  Sr 
lliomas  Stanley  in  Sir  Thomas's  lifetime."  I 
need  not  say  that  I  treat  this  argument  with  the 
greatest  respect.  I  do  not  think  is  open, 
if  well  founded,  to  the  objection  that  it  inserts 
words.  For  then  it  shows  those  words  "in  1^ 
Sir  Thomas's  lifetime"  are  as  much  there  ai 
the  word  "  surviving."  But  I  think  the  arga- 
ment  is  not  well  founded.  I  think  it  does 
insert  words  for  which  no  sufiicienc  reason  can  be 
given,  and  it  is  at  least  certain  that  the  testator 
might  have  inserted  them  if  he  thought  fit.  I 
think  the  natural  meaning  of  the  words  is  "be- 
come the  eldest  son,  living  or  dead  Sir  Thomas 
Stanley."  No  doubt  the  word  "son"  ini[^MaeB 
father,  but  father  alive  or  dead.  "  PoathmaotB 
son,"  is  not  inaccurate.  It  is  not  inaocorate  to 
say,  "  A.  B.  died  and  left  four  sons ;  John  is  bis 
eldest  nnrviving  son."  But  it  is  &aid  that  bsm 
the  words  are  "  become  "  the  eldest  son,  and  that 
a  mau.  cannot  become  anything  unleas  aQ  Aa 
conditions  necessary  to  his  being  bo  exist.  Bat 
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tee  to  what  thin  leads  :  suppose  the  words  bad 
>een,  "in  case  Rowland  Stanley,  or  John  Stanley, 
>r  Charles  Stanley,  the  second,  third,  and  fourtl\ 
mns  of  Sir  Thomas  Stanley  sfa^  become  the 
ildsst,"  there  would  be  no  gronnd  for  the  argu- 
rnent  in  question.  Tet.  can  it  be  said  there  is  a 
difference  between  those  and  the  present  words  F 
The  fallacy  is  in  coupling  the  word  "become" 
trith  "son;"  it  should  bo  coupled  with  "eldest." 
rhab  is  the  only  thing  he  can  become.  He  is  son 
ilready.  iSoreover,  the  testator  says :  "  In  case 
either  shall  become  the  eldest  son,  then  and  in 
3nch  case,  and  so  often,"  &o.  There  is  no  limit  of 
ume,  and  the  testator  evidently  supposes  it  may 
aappen  more  than  once.  I  know  that  the  quali- 
acation  supposed  by  the  defendant  is  not  one  of 
lime,  it  does  not  depend  on  any  effluxion  of  time, 
t>tit  on  an  event  which  may  happen  in  five  or  fifty 
fears,  viz.,  the  death  of  a  son,  living  the  father; 
3ut  I  say  that  the  testator  contemplated  a 
lucceasion  of  events  which  he  coald  hardly  suppose 
rronid  all  happen  in  Sir  Thomas  Stanley's  life- 
jimo.  Suppose  Sir  Thomas  Stanley  had  been 
lead  when  too  will  was  made,  woald  the  language 
sf  the  shilling  clause  be  unmeaning  P  It  might 
oe  said,  no,  for  his  being  dead  might  be  proved  as 
yne  of  the  surrounding  circumstances.  Bo  it  so. 
Suppose  ha  had  died  alter  the  making  of  the  will, 
bat  before  the  testator,  irould  the  clause  become 
inoperative  ?  But  then  reasons  are  given  to  show 
lhat  what  the  plaintiff  contends  for  cannot  be  the 
meaning  of  the  words,  or,  if  it  might  be,  that 
tlioro  is  or  are  one  or  more  preferable.  A  forcible 
lirgument  is  that  it  caunob  be  that  the  testator 
oaeant  that  in  the  natural  course  of  things  the 
Stanleys  should  lose  the  devised  estates,  and  yet 
bbat  oa  the  plaintiff's  contention  that  would 
happen.  For  that,  in  the  ordinary  course  of  nature, 
William  would  survive  his  father;  Rowland  would 
survive  William;  John  Rowland,  and  Charles 
John,  80  that  each  of  the  three  brothers,  would  be 
3ldcst  in  turn,  and  each  lose  the  estate.  The  first 
abserratton  on  that  is,  that  (supposing  the  perils 
3f  infancy  over)  the  eldest  son  will  probably  sur- 
sive  his  father,  the  second  the  eldest,  tl^  third 
blio  second,  and  the  fourth  the  third,  at  least  I 
suppose  so.  Bat  the  consequence  contended  for. 
Is,  nevertheless,  not  tho  probable  one.  The  pro- 
babilities are  against  any  one  son  surviving  his 
father  and  three  brothers.  Supposing  them  all 
ulnlts,  an  annuity  for  the  lives  of  the  father  and 
aldest  three  sons,  and  the  survivor,  would  be  a 
much  better  thing  than  an  annuity  for  the  life  of 
Charles.  But  this  is  not  worth  pursuing.  I 
repeat  what  I  said  on  the  argument :  there  is  no 
mistake  greater  than  the  common  one  of  arguing 
that  a  man  did  not  mean  what  he  has  said,  because 
he  did  not  mean  all  its  consequences,  forgetting 
that  it  may  well  be  that  they  were  not  present  to 
his  mind,  and  that  he  had  no  meaning  or  inten- 
sion about  them.  Assuming  they  were  in  this 
case,  the  will  may  be  capnciouB,  but  it  would 
have  a  possible  and  probable  operation,  viz., 
Etowland,  John,  or  Charles  dying  and  leaving  issue, 
living  an  elder  brother.  Let  us  now  see  if  the 
mggested  meaning  is  less  oapritnons.  In  the 
Srst  place,  the  same  consequences  would  follow  if 
;ho  three  sons,  William,  Rowland,  and  John  died 
in  succession  living  their  father,  though  each  left 
Lasue,  a  thing  not  likely,  but  possible.  Another 
thing,  both  possible  and  probable,  or  not  impro- 
bable, is  that  Rowland  should  die,  Uving  Us  fiithor 


and  elder  brother,  leaving  children,  then  the  father 
and  elder  brother  die,  the  latter  childless,  and  yet 
John  would  not  take,  the  eldest  son  of  RowUuid 
having  the  Stanley  estates  and  the  devised  estates ; 
or  William  might  die  leaving  children,  Rowland 
would  lose  the  estate,  and  John  take  it,  and  his 
children  keep  it  if  he  died  before  Rowland,  the 
father  still  living;  or  Sir  Thomas  might  have 
died  leaving  all  fonr  sons  children,  then  William 
might  have  died  a  child,  and  then  Rowland 
would,  according  to  the  construction  contended 
for,  have  both  the  patrimonial  and  devised  estates. 
I  think,  then,  the  meaning  of  the  words  contended 
for  by  the  plaintiff  is  the  natural  meaning,  attended, 
indeed,  with  consequences  the  testator  probably 
did  not  intend.  I  think  the  meaning  contended 
for  by  the  defendant  is  not  the  natural  meaning, 
and  equally  attended  with  consequences  that 
could  not  have  been  intended.  Another  mark  of 
caprice  or  improvidence  is  that  no  provision  is 
made  for  further  children  of  Sir  Thomas  Stanley, 
though  he  might  well  hare  them,  as  the  four  sons 
ranged  in  a^e  from  one  to  four  years,  as  is  men- 
tioned in  the  judgment  of  the  Master  oiE  the  Bolls. 
If  I  had  to  decide  according  to  what  I  beliere  the 
testator  meant,  I  should  decide  adversely  to  the 
plaintiff.  For  1  judge  or  guess  that  he  meant 
that  if  any  brother  came  to  the  title  the  estate 
should  go  from  him  and  his  issue ;  his  reason  pro- 
bably being  that  in  such  case  that  son  and  his 
family  would  probably  be  suflSciently  provided 
for.  That  has  happened  No  doubt  the  testator 
might  have  said  so,  and'has  not.  Mr.  Chitty  gave 
a  reason  why  he  did  not  make  the  estate  go  over 
on  the  patrimonial  estates  devolving  on  either  of 
tho  sona ;  possibly  some  reason  might  be  given 
for  his  not  saying  they  were  to  go  over  if  the  title 
devolved.  But  the  speculacion  is  unprofitable, 
for  the  case  does  not  turn  on  its  correctness.  If 
I  was  t(^d  he  meant  either  what  I  consider  he  has 
said,  or  what  in  the  jadgmenfc  of  the  Lords 
Justices  he  is  considered  to  have  said,  and  I 
entered  on  the  guess  which  of  the  two  he  meant, 
I  should  say  the  latter.  But  the  question  is  not 
what  he  meant,  but  what  he  has  said.  I  am  of 
opinion  he  has  said  what  is  contended  for  by  the 
plaintiff.  He  has  mode  a  will  which,  whatever  is 
the  meaning  of  the  words,  is  and  must  be  con- 
sidered capricious,  if  they  expess  bis  intention, 
and  shortsighted  if  they  do  not.  I  have  doubted 
whether  the  clause  could  not  be  treated  as  meaning- 
less and  void  on  the  ground  of  the  irrational  con- 
sequences of  the  only  meaning  I  can  give  to  it. 
Ko  such  point  has  been  suggested  at  the  bar  or  on 
the  bench.  I  will,  therefore,  do  no  more  than 
throw  it  out  for  consideration,  merely  saying  that 
I  think  it  would  not  be  Bustiuned.  I  am  of  opinion 
the  decree  should  be  affirmed. 

Solicitors  for  the  appellant,  Chregory,  Soweliffes, 
and  Bcaale. 

SolioitoTB  fortherespondentSf  Jdeynall  and  Pem- 
&erfo»;  George  Bonnor. 


UTov.  30  and  Dee.  21. 1876. 
(Before  Jahbs  L.J.,  Baooau.ay  and  Brstt,  JJ.A.) 

Ex  parte  S.4jpbiit   Be  CootE(a). 
Bankrupfcy  —  FraudtUent  preference  —  Rulee  of 
Stock  Exchange — Banhruptm/ Act  1869,  «.  6,  «to- 
aecl.  %  a.  92.  ^  


(a)  Sirocted  bj  H.  Fur. 


Ex  -parte  Saffeky  ;  Re  Cooke.  ■  [Ct.  App. 
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A  stockbroker  and  mevihcr  of  th'i  Loudon  Slock 
■  Exchange,  findinr;  himself  iinahle  to  mfet  en- 
qagementa,  wrote  to  the  secretary  y/'  the  Slock 
jSxehange  to  thai  effaet,  and  was  declared  a 
defaulter.  On  ^efoUowing  day  he  attended  a 
meeting  of  hie  Sihek  JSas^mm  emdUore*  uAo. 
having  heard  &it  tttdemmi  of  d^U  and  assets, 
agreed  to  accept  a  comiposUi(mfro'tti  him.  At  the 
reqfMvf  of  tlie  ojieial  assignees  of  the  Stock  Ex- 
enange,  and  in  comjyliauca  imth  ths  rules  of  that 
hody,  fie  handed  over  to  them  hie  halanco  ai  Ms 
hanker^s,  which  formed  the  greater  part  of  his 
assets,  for  distribviion  among  his  Stock  Exchange 
creditors.  At  ike  meeting  at  which  the  creditors 
resolved  to  accept  the  composition  the  dehtor 
ftated  that  hehad  no  creditors  outside  the  Stock 
Exchange,  and  that  crtain  large  advances 
which  were  known  to  have  hcen  made  lo  liim  h}/ 
his  father-in-law  had  been  made  hy  v:a ij  of  gift, 
and  not  by  way  of  ioff».  This  was  not  correct, 
and  a  few  days  afierxoards  he  was  adjudicated  a 
hanhrupt  on  the  petition  of  hU  father-in-law,  and 
the  trustee  in  bonferNpfesr  daimed  A*  money 
whieh  had  been  paid  iO  ^  Bhdi  Mtehange 
assignees  and  hy  iAm  (NsMhifw^  among  Me 
Stock  Exchange  ereditersin  amrdaiMwUh  &e 
rfgnkUions  of  the  8to<3e3S»ehmg9  ■■ 
Htid,  that  the  moneg  must  he  rtfmdisdf  iiummeh 
as  any  ceaeio  hononm  made  oy  an  Umbmii  on 
the  eve  of^  hi4  bankneptey  for  th*  &en^  of  some 
only  of  his  crediiorn^totiie  exdu9ioni^^ntii,4s  a 
fraud  upon  the  bauimip^  lams. 
This  was  an  appeal  tram  »  dtdaion  of  Hr. 
Begistrar  Fepys  »t^g  as  Chkf  Jad^  ia  Bank- 
ruptcy.- 

The  facts  of  the  esse  were  as  folW  t 

On  the  27th  April  1876,  Mr.  John  Edward 
Cooke,  a  stockbroker  and  member  of  the  London 
Stock  Exchange,  being  unable  to  meet  his  engage- 
ments, was  declared  a  defaulter. 

In  an  alEdavit  Cooke  deposed  that,  on  the  26th 
April,  when  he  found  liimself  unable  to  meet  his 
engagements,  he  wrote  to  the  secretary  of  the 
Stock  Exchange,  expressing  his  regret  that  he 
could  not  fnlfil  his  engagements ;  that  before 
writing  the  letter  he  saw  Mr.  Parker,  one  of  the 
secretaries,  and  told  him  that  ho  (Cooke)  would 
hare  to  declare  himself,  and  asked  him  whether 
it  was  advisable  to  call  together  some  o£  his 
largest  creditors  first,  or  to  declare  himsi^If  insol- 
vent at  once;  Mr.  Farkes  said  it  would  not  be 
right  to  tell  one  more  than  another,  and  that 
Cooke  had  better  declare  himself  at  once ;  that  be 
then  did  so  by  writing  the  official  letter  before 
referred  to,  and  that  his  Ailore  was  publicly  an- 
nounced in  the  Stock  Exohange  room  in  the  usual 
wvf  at  11  a.m.  on  the  27th  April. 

tmmediately  on  his  default  being  announced  in 
the  house  the  usual  official  notice  thereof  was 
sent  by  the  official  assignees  to  Cooke's  bankers, 
the  Bank  oF  England. 

A  meeting  of  his  Stock  Exchange  creditors  was 
held  on  the  afternoon  of  the  28th  April,  and 
Cooke  attended  with  his  books  in  accordanee  with 
a  notice  he  had  received  from  the  official  aasipncps, 
and  stated  that  his  nsscts  amounted  to  8000Z., 
while  hia  Stock  Kxclh-inLjo  debts  amounted  to 
24,790/.,  and  tho  creditors  resolved  to  accept 
3s.  4d.  in  the  poand. 

At  the  request  of  the  official  assignees  he  there- 
upon gave  them  »  ebfiqne  for  GOWl.,  the  balanoe 


at  his  bankers,  for  distribution  among  hia  Stock 
Exchange  creditors. 

The  official  assignees  also  collected  3601.^ 
membem  of  Ae  Stock  Exchange  for  dfffinwM 
due  by  them  to  Cooke,  and  they  paid  to  Uw  Stai 
Exohuige  creditors  a  dividend  of  3i.  in  tb 
pound*  which  abmrbed  42601,  lenfuig  n  balalM 
of  XIOOL  in  tikeiir  htada. 

On  I3ie  ISth  May,  Oooke  Sled  a  petition  for 
liquidation  of  his  affairs  by  arrangement,  bat  the 
creditors  rofosed  to  agree  to  a  liquidation,  and  dd 
the  Ist  June  Mr.  Edward  Mackenzie,  the  debtor* 
father-in-law,  who  claimed  to  be  a  creditor  for 
107,850/.,  Bled  a  petition  in  bankruptcy  againEt 
him,  under  which  he  was  adjudicated  a  bankruft. 
and  Mr.  J.  J.  Saffery  was  appointed  tni?tee  of  Ua 
eatate. 

The  tiHisten  claimed  to  li;ivc  the  r/^i' refunded 
by  the  Stock  Exchange  iis.signces, 

Tho  following  is  a  brief  summary  of  the  roles  o£ 
the  Stock  Exchange^  irhioh  are  material  to  He 

present  case  ; 

Itale  Oof  theStook  Exoban^e  rubs  empowers  tbflooB- 
mittee  to  expel  or  soBpend  any  member  who  naf  bt 
gniltyof  any  dishouoorablB  «r  dUgi awful  eoaJpe^* 
may  violftte  any  of  its  lesnlatkllS  or  to  e(»plr  ^ 
the  oommittee's  deoieion. 

Rule  142  providea  that  any  member  unrvl.'.e  to  fulfil 
eni^ft^iuentB  ahall  be  published  and  deol&red  a  defaolttt- 

Rule  143  provides  that  anj  msmhen  BSBhiei  *  M 
faalter,  and  any  member  not  a  dateatter  baoqatbf  Inl* 
rapt,  shall  cease  to  be  a  member. 

Rale  141  provides  that  creditors  shaiQ  Wot  iad»«0 
oompromisfl  with  members  giyiug  private  mformattm  « 
failure  to  their  creditors,  bat  shall  immediatelj  com- 
manicate  with  tho  chairman,  deputy  chairmaii,  or  two 
members  of  the  committee  in  order  that  the  membtr 
may  be  at  ODoe  declared ;  and  in  cas«  the  oommittM 
have  knowlr^dge  of  private  failure,  the  name  of  tke  de- 
faulter shall  be  publioly  deolared. 

Bnle  148  gives  creditors  for  differences  a  prior  claim  oa 
aU  differenoea  reoeivad  by  or  dae  to  a  dehuner's  a«tat«< 

1^  Bole  145  the  oommltfeaeiHU  DotneoniMaiv  fif' 
mentor  claim  on  a  deholter'H  aoooont  mleh  iaaiait 
arise  from  Stack  esohauge  traneaotiona. 

Rule  156  provides  that  a  defaulter  tsha'.l  notliadilftb 
for  re  admisBion  untU  pajrmeBt  from  hia  owK  fSWBMia 
iadmndnittr  «C  Mooritiee,  of  atWt  ulM  HfMet 
the  mJuios  of  Ion  on  his  trutsaatioss,  wIwQMrialb 
own  account  or  that  of  his  principals. 

Bale  160  provides  that  non-mombers  shall  be  alhmd 
an  equal  parbioipation  of  asaeta  subject  to  the  same  ow 
ditions  as  memtwrs,  provided  their  olairas  be  admitted  ij 
the  creditors,  or,  in  oue  of  diapvtet  by  the  oomaittH. 
And  that  s  peraiui  whose  oMa  ie  BO  aJwittwl  airW 
represented  at  the  meetiiiffoC  enffitaa  any  mm* 
whom  he  may  setoot 

Bnle  166  provides  that  two  or  more  nambera  ihaiD  It 
appointed  as  oEBoial  assirseee  annnaUy  1^  the  oocomittst^ 
their  duty  heicfr  to  obtain  from  every  defaulter  hit 
original  books  of  acoouut,  and  a  statement  of  the  sum* 
owing  to  and  by  him,  to  attend  meotiugs  of  ore>iitors,  to 
summon  the  defaulter  before  such  meetings,  to  eiamiM 
strictly  his  accounts,  to  investigate  bargauu  sa^ 
pected  to  have  been  offented  at  nufair  pliMa,  aad 
manage  the  estate  in  conformity  with  ttw  SnMssH  st 
the  majority  of  the  creditors  present. 

And  rule  167  provides  that  the  offidll  aarifBSM  ikd 
collect  and  pay  the  assets  to  the  credit  of  tbiiB  ilM 
account  at  a  banker's,  and  divide  the  same  as  sooa  H 
possible. 

In  an  affidavit,  Charle.^  Branc)i,  who  was 
appointed  chairman  of  the  meetiug  of  tho  hauic- 
rnpt's  creditors,  called  at  the  Lnndon  Stoct 
Exchange  on  the  28th  April,  deposed  thu:  at  such 
meeting,  at  the  suggestion  of  his  solicitor,  Mr, 
George  Henry  Lewis,  "  I  enquired  from  the  said 
John  Edward  Cooke  whether  ne  had  reoeored  aoy 
adnnow  from  bdj  merabw  of  hia  Amif,  a«n 
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particularlj  from  his  father>ia-]aw,  and  he  in- 
fonnedthe  said  meeting  that  he  bad  received  no 
adTancea  whatever  from  his  father-in-law.  I  then 
asked  the  - said  J.  E.  Cooke  whether  he  had  re- 
cured  any  money  from  his  fathcr-in-Iaw,  and  he 
sud  he  had.  I  asked  him  whether  the  money  be 
bad  received  from  bis  father-in-law  was  a  gift  or  a 
loan;  he  said  bis  father-in-law  bad  assisted  him 
by  way  of  a  gift,  bat  that  be  bad  borrowed  no 
money  whatever  from  hiaiatber-in-law,  and  was  not 
indebted  to  bis  fatber-in-law,  and  bad  no  liabilities 
outside  the  Stock  Exchange.  That  tue  meeting  of 
the  28th  April  was  adjourned  till  the  3rd  May, 
upon  which  day  the  said  J.  E.  Cooke  attended 
the  adjourned  meeting,  and  then  for  the  first 
time  stated  that  he  was  indebted  to  Mr.  Mackenzie, 
hia  father-in-law,  in  a  large  earn  of  money,  and  a 

S;ntlemaa  attended  the  said  meeting  from  Messrs. 
onliSe  and  Ca  who  stated  he  was  solioitor  to 
Mr.  Mackenzie  and  that  Mr.  Mackenzie  claimed 
to  be  creditor  for  107,8501.  for  money  lent  and 
stock  misappropriated;  and  that  upon  the  day 
previously,  namely,  the  2nd  May,  in  accordance 
with  a  resolution  passed  at  the  said  meeting  of 
the  28th  April  a  dividend  of  3«.  4d.  in  the  pound 
was  paid  to  the  creditors  on  the  Stock  Exchange." 

John  -Bainbrtdge  Lyonj  one  of  the  official 
assignees,  deposed  that  at  the  time  of  dibtributing 
the  sum  of '4^601.  in  payment  of  the  dividend  of 
o>.  a.  in  the  pound  neiiher  he  nor  his  co-offioial 
assignee  had  received  any  notice  whatever  that 
Cooke  bad  committed  any  act  of  bankruptcy  or 
was  unable  to  pay  his  creditors  other  than  the 
members  of  the  Stock  Exchange,  Cooke  having 
informed  his  creditors  at  the  meeting  of  the  28tb 
April  that  he  did  not  owe  any  debt  other  than  to 
members  of  the  Stock  Exchange ;  and  that  on  the 
13th  May  they  did  receive  notice  that  Cooke  had 
committed  an  act  of  bankruptcy  by  filing  a  petition 
for  hqnidation. 

Mr.  George  Henry  Lewis  made  an  affidavit  con- 
firming  Branch's  account  of  the  meeting  of  the 
28th  April. 

The  registrar  having  held  that  the  tmatee  in 
bankruptcy  was  not  entitled  to  the  soms  rec^ved 
b;  the  Stock  Ezdiange  assignees,  the  trustee 
appealed. 

Xrani/on  (with  him  Benjamin,  Q.C.)  for  the 
^pellant. — This  transaction  was  bad  on  three 
grounds.  First,  it  was  a  fraudulent  transfer  of 
the  debtor's  property,  or  part  thereof,  within  seot. 
6,  Bub-sect.  2  of  the  Bankruptcy  Act  1869.  Ex 
parte  TaU  {35  L.  T.  Rep.  N.  8.  531),  shows  that  a 
person  taking  such  a  transfer  must  prove  that  he 
took  it  in  goodfiiith,  and  that  the  knowledge  of  the 
debtor's  insolvency  will  deprive  him  of  the  pro- 
tection of  the  provision  at  the  end  of  seot.  92.  An 
^^ignment  of  part  of  a  debtor's  property  may  be 
fraudnlrait  as  against  creditors  thongh  there  be  no 
preference: 

mUiama's  Baokropto^  Praetioa,  Sad  edit.  .18, 19 ; 
Bm  parte  Pearson,  n  Mortimer,  28  L.  T.  Bep.  N.  B. 

7W;  L.Bep.8Ch.668; 
JJevon  T.  Watti,  Doug.  88  j 

£x  parte  Lucket,  re  Wood,  26  L.  T.  B«p.  HI.  3. 113  ; 

L.  Bep.  7  Ch.  805; 
£tpart«  HaUiOav,  n  LiAert,  28  L.  T.  Bep.  TS.  S. 

324;  L.Bflp.8C'h.2S8i 
£z  parte  Coheii,  re  SparTee,  25  L.  T.  Bep.  N.  S.  473 : 
_L.fi«p.  7Ch.  20;' 
ExparU  Wensley,!  Be  G.  J.  A  S.  273. 
SecMdly,  this  action  is  bad  aa  a  fraudulent 
preference  of  (me  class  of  creditors  under  the  92nd 


section  of  the  Act,  and  it  is  not  within 
tton  of  the  proviso  at  tiie  end  of  that 
"  in  good  faith  "  in  that  pxoriso  means  in 
of  the  insolvent  state  of  the  debtor: 

BttMUrv.  AtMHl,  88L.T.Bep.K.  S.  541 1 
7  8.    J.  839 ;  1 

Ex  parte  Tate  (vbi  sap.) 
Thirdly,  he  made  a  deolarattOu  of  inflj 
and,  by  absenting  himself  from  his  nsnal| 
business,  committed  an  act  of  bankruptcy 

Bemaaeoni  v.  Farehrother,  10  B.  &  C.  549 : 

E»  parte  Meyer,  re  Stephany,  25  L.  T.  B 
33 ;  L.  Bap.  7  Ob.  188. 
Da  Qex,  Q.O.  and  FirUay  Knight,  for  the 
dents,  the  Stock  Exchange  assignees.—' 
not  an  rssignment  of  all  the  debtor's  asi 
only  of  50001.  out  of  80001   Therefore  it 
come  within  sect.  6,  sub.*sect.  2,  as  distiflj 
from  sect.  92 :  {Ex  parte  Norton,  re  Qolden^ 
16  Eq.  397).   The  payment  here  was  mi 
entirely  spontaneously,  but  was  made  ii 
plianoe  with  the  Bnles  of  the  Stock  Exchaii 
under  the  pressure  caused  by  the  baq 
knowledge  that  his  only  chance  of  being 
mibted  aa  a  member  of  the  Stock  Exchangi 
compliance  with  its  rules.    Therefore  the  p 
was  not  in  law  a  voluntary  payment :  {Stra 
Barton,  11  Ex.  647).   There  having  been  b< 
pressure,  this  was  not  a  fraudulent  pref 
(Hdwarda  v.  Glyn,  2  Ell.  &  Ell.  20.)  Then  th 
Exchange  creditors  are  entitled  to  retain  wh 
have  received,  because  they  received  it  ' 
notice  of  any  act  of  bankruptcy,  and  beUe\ 
truth  of  the  bankrupt's  statement,  that  he 
creditors  outside  the  Stock  Exchange.  Tl 
cited : 

Ex  parte  Topham,  re  Walker,  28  L.  T.  Bep.  1 

L.Bep.  8Ch.  6L4; 
Harlahom  v.  Sloddm,  2  Bos.  &.  PoL  582. 

Lanyon,  in  reply,  referred  to : 
Bobsoa  on  Baiikmptov,  3rd  edit.,  136-7  ; 
BilU  V.  Smith,  12  £.  T.  Bep.  N.  8.  22 ;  6  B. . 
Belcher  r.  Jones,  2  M.  A  W.  258 ; 
E»  parte  Beadw,  re  Wrigley,  82 14.  T.  Bep.  ] 
L.  Bep.  20  Eq.  763. 

Our.  ad\ 

Dee.  2i. — Jahes,  L.J.,  now  delivered  tl 
meut  of  the  court,  as  follows  : — In  this  < 
bankrupt  was  a  member  of  the  Stock  Es 
Finding  himself  one  day  unable  to  n 
engagements,  he  submitted  himself  to  the  c 
jurisdiction  which  is  established  by  that 
like  cases.  He  attended  an  official  meetin. 
creditors.  There  he  was  interrogated  af 
assets  and  liabilities,  and  he  stated,  amoi 
things,  that  he  had  at  his  bankers  a  sum  c 
He  was  thereupon  reqnested,  or  perhaps 
be  said  that  he  was  "  requisitioned  "  to  hi 
the  5000Z.  to  the  offi<uai  assignee  of  th 
Exchange  tor  distribution  among  the 
Exchange  creditors,  and  ho  complied  n 
requisition.  It  should,  perhaps,  be  stated 
inquiry  was  made  of  hun  as  to  his  outi 
debts,  and  that  he  stated  in  substance  tl 
were  none  of  any  importance.  lb  hap| 
have  come  to  the  knowledge  of  the 
Exchange  creditors,  or  some  of  them, 
advance  bad  been  made  to  the  debtor  b; 
tive,  and  the  bankrupt  stated  that  that 
was  by  way  of  gift  and  not  by  way  of  loai 
is  no&  correct.  In  all  probability  the  \ 
hirasfilf  hoped  and  anticipated  that  tl 
might  be  tucen  of  the  transaction  ^ 
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The  relative,  however,  was  not  minded  to  tako 
that  view  of  the  transaction  retrospectively.  Pro- 
ceedings in  bankraptcy  ensued.  A  trustee  of  the 
bankrupt'a  estate  was  appointed,  and  the  trustee 
in  bankruptcy  applied  to  the  official  aBsignees  o{ 
the  Stock  Exchange,  and  requested  them  to  hand 
back  that  5000Z.  Whether  he  was  entitled  to 
make  that  demand  was  the  qaestion  before  the 
raffiBferar,  and  is  the  qaeetion  before  us.  We  are 
oi  opinion  that  that  demand  waa  lawfully  and 
rightfully  made  by  the  trustee  in  bankruptcy, 
fuid  upon  this  broad,  general,  and  universal  prin  • 
dple,  that  any  eeigio  bonorum  made  by  an  insolvent 
on  the  eve  oE  bankruptcy  for  the  benefit  of  some 
creditors  to  the  exclusion  of  others,  or  any  scheme 
or  arrangement  made  for  the  distribution  of  the 
assets  by  each  persons  otherwise  than  according 
to  the  provisions  of  the  bankruptcy  laws,  is  a 

{>lain  and  palpable  frand  on  the  bankruptcy 
Bws  —  a  plain  and  palpable  fraud  upon  the 
creditors  who  are  excluded  or  disappointed, 
or  who  may  be  delayed  or  hindered  thereby.  The 
old  cases  of  assignment  for  the  benefit  of  creditors 
— cases  of  fraudulent  preference — are  merely  illos- 
trations  of  the  general  juincipte  which  underlies 
the  whole  of  the  administration  the  estates  of 
insolvents  in  this  country.  It  was,  however,  sng- 
sested  that  this  was  done  merely  in  obedience  to 
the  rulei^  and  regnlations  of  the  Stock  Exchange. 
The  answer  to  that  is,  that  the  Stock  Exchange 
is  not  an  Alsatm ;  the  Queen's  laws  are  paramount 
there,  and  the  Queen's  writ  rmis  even  into  the 
sacred  precincts  of  OapeLcourt.  Then  it  was 
argued  that  this  case  might  be  brought  within 
those  cases  in  which  an  importunate  creditor  has 
been  allowed  to  retain  the  fruits  of  his  impor- 
tunity. !N'ow  a  creditor  may  lawfully  and  success- 
fully importune  his  debtor  for  payment,  but  no 
creditor  or  creditors  can  b^  any  amount  of  im- 
portunity or  coercion  obtam  a  largess  from  ac 
insolvent  in  direct  and  express  contravention  of 
the  bankruptcy  laws.  Xt  was  also  suggested,  that 
in  this  particular  transaction  the  debtor  was  not 
minded  to  g^ve  a  preference  to  anybody,  but  was 
only  acting  for  bis  own  benefit  and  emolument 
with  a  view  to  being  reinstated  sgun  on  tbe 
Stock  Exchange.  Putting  the  matter  in  plain 
language,  it  was  this :  An  insolvent  on  the  eve  of 
banlcruptcy  takes  some  of  his  creditors'  money 
to  p  rovide  himself  with  a  comfortable  resting- 
place  after  his  bankruptcy,  and  the  body  of  his 
Stock  Exchange  creditors  say  to  him:  "Cheat 
your  other  creditors  for  our  benefit,  and  we  will 
re-admit  you  as  a  proper  aud  worthy  member  of 
our  fraternity."  If  anything  were  wanting,  this 
supplies  it.  It  shows  now  improper  and  utterly 
illegal  the  whole  of  the  transaction  was.  The 
order  of  the  registrar  must,  therefore,  be  dis- 
charged, and  an  order  must  be  made  in  accordance 
with  the  motion  made  by  the  trustee  under  the 
bankruptcy  for  the  payment  of  the  money  by  the 
official  assignee  of  toe  Stock  Exchange,  who  must 

Eay  all  the  oosts  both  in  the  court  below  and 
ere. 

Apjjeal  aeeordingh/  (dhmed  wlih  eoKt$. 
Solicitors  for  the  appellant,  Laiutrenea,  Ph  v/e, 
Boyer,  and  Baker. 
Solicitors  for  tho  respondent,  Leieia  and  Lcvoit. 


Thursday,  Dee,  21, 1876-  I 
(Before  James,  L.J.,  and  Baggallat  and  I 
BaAUWELL,  JJ.A.)  I 

Ex  parte  Capper  ;  Re  Xewxa^.  [a)  I 
Building  eontrtiet — Liquidaied  dam-jgea — Praalryl 
—Proof— Bankruptcy  Act  1869,  «.  23,  3L  I 
In  April,  a  building  contractor  entered  into  a  eaa^ 
iract  with  the  govemort  of  a  school  to  huild  axd 
compUiB  a  $ehool  house  by  the  end  of  the  ^orj 
The  eoniract  contained  a  variety  of  sti^vlitiimaA 
with  remedies  for  the  breaeJt  of  thevL,  jprovi-iutn 
amortgat  oUier  things,  that  the  contractor  tkMUl 
pay  to  the  govemort  Vie  sum  of  101.  for  everj  Kwn 
after  the  end  of  the  year  during  vhich  the  v^iihn 
should  remain  un^nielted;   and  it  ended  trs6A 
a  clause  providing  that  in   ease    the  couifsdi 
was  not  in  aU  things  duiy  performed  by  thee»J 
tractor,  he  should  pay  to  the  governor*  the  Kimim 
lOOOI.  aa  and  for  liquidated  damoijee,  1 
The  eontraelor  failed  htfore  the  end  of  the  year,  odd 
hie  trustee  in  bakkru^ey  abandoned  the  cc*-| 
tract:  I 
Held  {reversing  the  daeUion  of  Jiacon,  CJ-), 
the  sum  of  lOOOLwos  really  a  penalty,  and  tW:| 
ihe  govemort  were  eniiUed  to  prove  only  for  Am 
amotiniof  damage  actually  occasioned  by  bna^t 
of  the  contract.  I 
This  was  an  appeal  from  a  decision  of  Bacon,  CZi 
The  hearing  in  the  court  below  is  reported  imtt,:\ 
p.  558,  where  the  facts  of  the  case  are  fnllj  sated.  1 
The  Chief  Judge  having  held  that  the  snm  ti'i 
lOOOI.  named  in  the  contract  was  Hqoiditrf  I 
damages  and  not  a  penalty,  and  that  thegovemm  I 
of  the  school  were  entitled  to  prove  for  iIm  I 
amount  without  showing  any  damage,  the  troseei  I 
in  the  Imnkruptcy  appealed.  I 
Bagshawe,  Q.C.  and  F.  0.  Crump  for  the  I 
lant. — ^The  fact  that  the  contract  speaks  of 
lOOOZ.  as  "  liquidated  damages  "  does  not  preren  1 
the  sum  stipulated  to  be  paid  from  bong  &  i 
penalty.    As  Bramwell,  B.  said  in  Belt*  v.  JB^I 
(4  H.  &  N.  506-511),  "The  words  Miquidsk^J 
damages '  or  *  penalty '  are  not  conclusive  as  ts  | 
the  character  of  the  sum  stipulated  to  be  psi^  9 
for  if  the  whole  agreement  ia  such  Uiat  the  cost  ] 
con  see  that  the  sum  is  a  penal  Bum,  it  most  belt] 
treated."  HeretheBamisclearl7peDalinttiutiii%| 
and  the  respondents  oaght  not  to  be  adDuttdl 
to  prove  for  that  amount,  unless  they  can  abov  I 
special  damage  to  that  extent.    The  case  i^  ml^  I 
governed  by  what  Lord  Coleridge,  C.  J.,  sud  m  I 
the  recent  cose  of  Mageev.  Lavell  (30  L.  T.  B&l 
N.  S.  169;  L.  Rep.  9  C  P.  Ill),  that  "where  till 
contract  contains  a  variety  of   sbipulocioos  liM 
different  degrees  of  importance,  aud  oric  la^l 
sum  is  stated  at  the  end  to  be  paid  on  brwltafl 
performance  cf  any  of  them,  ^ab  mast  be  I 
sidered  as  a  penalty."  I 
De  Gex,  Q.C.  and  G.  W.  Latcrance,  for  the  » I 
spondents.  —  The  damages  occasioned  by  fl*  I 
school  not  being  ready  by  the  time  specified  in  dl  I 
contract  cannot  be  measured,  aud  therefum  ^as  is  I 
one  of  those  coses  in  which  the  sum  named  not  I 
be  taken  as  liquidated  damages  according  to  At  I 
principle  laid  down  by  Parke,  B.  (Lord  Wenlfr  I 
dale)  in  GoldswoHhy  v.  StrtUt  (1  Ex.  e^S^  I 
where  he  said,  "  Parties  are  bonnd  by  thsir  tf^  I 
tracts,  if  those  contracts  be  clearly  xtudei  It  i  I 
clear  that  tho  defendant  stipulated  to  pay  KML  I 

(a)  B«pastoaiijH.rB&z. 
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for  tbe  breach  of  any  one  of  the  conditions  mon> 
tioned,  and  thej  are  such  that  the  damage  arising 
from  the  violation  of  any  of  them  cannot  be  ex- 
actly estimated  beforehand."  And  earlier  in  the 
judgment  he  eaid:  "Now,  it  ia  perfectly  compe- 
tent to  parties  to  mako  a  etipalation  to  pay  a  fixed 
Bum  for  the  breach  of  a  covenant,  the  damage 
arising  from  which  is  extremely  diffiicalt  to  as- 
certain." The  same  judge  in  Atkyne  v.  Kinnier 
(4  Ex.  776-784)  expressed  his  opinion  that  the  rale 
of  law  laid  down  in  Kembh  v.  Farren  was  "  some- 
what stretched,"  and  said,  "if  a  party  agrees  to 
pay  lOOOL  on  several  events,  all  of  which  are 
capable  of  accurate  raloatioa,  the  snm  mast  be 
coDstmed  as  a  penaltT,  and  not  ae  lic^nidated 
damages.  Bat  if  there  be  a  contract  oonsiating  of 
one  or  more  stipulations,  the  braich  of  which  can- 
not be  measured,  then  the  parties  mast  be  taken 
to  have  meant  that  the  sum  agreed  on  was  to  be 
lit^oidated  damages  and  not  a  penalty."  To  hold 
tfaiR  to  be  a  p^alty  would  be  to  overrule  Lord 
Wenaleydale's  words.  They  also  referred  to 

Orem  T.  Price,  IS  U.  ft  W.,  695 ; 
Sft9Wm.3,a.ll,H.8. 

Without  calling  for  a  reply, 

JAKES,  li.J.,  said. — I  am  of  opinion  that  this 
case  is  clearly  within  the  cases  which  have  been 
referred  to  by  Mr.  Bagsbawe.  Tbe  authority  of 
Semble  t.  Farren  i6  Bine.  141)  is  not  to  be  con- 
aid^nd  in  any  way  nibbled  at  by  those  oases  before 
X*ord  Wensloydalo  which  have  been  referred  to,  and 
which  are  sought  to  be  confined  to  a  case  in  which, 
amongst  other  stipulations,  there  was  one  stipula- 
tion for  payment  of  a  sum  of  money.  It  is  not 
the  ratio  decidendi  in  Kemhle  v.  Fan-en,  in  which 
it  was  laid  down  in  broad  terms  that,  wherever 
there  is  a  sum  fixed  at  the  end  of  a  contract  for 
damages  for  non-performance  of  a  great  number 
of  things,  there  it  must  be  treated  as  a  penalty. 
To  my  mind,  tho  law  is  really  stated  in  a  very 
aatiafactory  way  in  a  case  which  was  referred  to  in 
the  argument  in  Kemble  v.  Farren.  That  was  a 
case  in  the  Common  Fleas  before  Lord  Eldon  and 
the  other  judges,  Ashley  y.  Weldon  (2  B.  &  P. 
346),  and  m  that  case  Heath,  J.,  said,  "Where 
articlea  contain  covenants  lor  the  performance  of 
several  things,  and  then  one  large  sum  is  stated 
at  the  end  to  bo  paid  upon  breach  of  performance, 
that  must  be  considered  as  a  penalty.  But  where 
it  is  agreed  that  if  a  party  do  such  a  particular 
thiDgt  such  a  sum  shall  be  paid  by  him,  there  the 
sum  stated  may  be  treated  as  liquidated  damages." 
And  then  Chambre,  J.,  gives  us  an  instance: 
"  There  ia  one  case  in  which  the  sum  agreed  for 
must  always  be  considered  as  a  penalty,  and  that 
is,  where  tne  payment  of  a  smaller  sum  is  secured 
by  a  larger.  In  this  case  it  is  impossible  to  garble 
the  covenants,  and  to  hold  that  in  one  case  the 
plaintifi  shall  recover  only  for  the  damages  sas- 
tained,  and  in  another  that  he  shall  recover  the 
penalty.  The  concluding  clause  applies  equally  to 
all  the  covenants."  Then  Lord  Eldon  says, "  There 
are  many  mstances  of  the  defendant's  misoonduot 
which  are  made  the  snl^ect  of  specific  fines  by  the 
laivs  of  the  theatro.  Are  we  then  to  hold  that  if 
the  defendant  happens  to  ofCond  in  a  case  which 
has  been  so  provided  for  by  thosn  laws  she  shall 
pa^  only  2e.  6(2.  or  5s, ;  but  if  she  offend  in  a  case 
wmch  has  not  boon  provided  for  she  shall  pay 
2001.?"  That  appeurs  to  me  to  apply  exactly  to 
the  case  beforo  as  with  regard  to  tho  point 
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which  Mr.  Do  Gex  and  Mr.  Uiwrence  have 
pressed  upon  us,  that  there  are  in  this  agree- 
ment provisions  in  the  naturcj  of  liquidated 
damages  for  specific  things.  That  is  to  say,  "  for 
such  and  such  a  breach  you  shall  pay  the  extra 
expense  occasioned,  and  for  such  and  such  another 
breach  you  shall  pay  tho  actual  costs  occasioned, 
and  for  another  breach  yon  shall  pay  101.  a  week." 
Those  were  all  covered  by  the  general  clause  at 
the  end.  Is  it  to  bo  held  that,  if  the  defendant 
happens  to  offend  in  any  one  case  which  has  been 
provided  for  by  those  special  stipulations,  then  he 
shall  pay  only  the  actual  damages  thereby  occa- 
sioned; but  if  he  oS(^s  in  any  one  case  which 
has  not  been  so  provided  for,  he  shall  pay  lOOOL 
This  case  is  exactly  within  the  very  words  of  Lord 
Eldon.  The  fact  that  there  are  those  special  pro* 
visions  made  for  special  cases,  and  that  at  the  end 
there  is  a  lump  sum  of  lOOOi.  put  in  for  any  breach, 
which  includes  all  those  breachcb,  would  make 
the  defendant  have  to  pay  actual  damages  in  the 
one  case,  and  in  addition  to  that  have  to  pay  lOOOf.  P 
It  would  require  a  very  strong  case  indeed  to  oust 
the  application  of  that  doctrine,  which  was  laid 
down  in  Kemhle  v.  Farron.  I  am  of  opinion  that 
the  order  of  the  Chief  Judge  cannot  be  sustained, 
and  must  be  discharged. 

Baggillay,  JA..— I  am  of  the  same  opinion.  I 
will  only  mention  this,  that  the  principle  upon 
wluch  tho  case  of  EemhU  r.  Farren  was  decided 
was  commented  upon  by  Lord  AVestbury  in  the 
House  of  Lords  in  the  case  of  Thompson  v.  Hudson 
(L.  Eep.  4  E.  &  L  1-30)  in  these  terms :  "  It  was 
an  oppressive  agreement ;  the  sum  named  nevw 
could  have  been  the  proper  amount  of  damages 
arising  upon  the  non-observance  of  some  of  the 
stipulations  ot  that  agreement,  which  probaby 
wonld  have  been  measured  by  a  few  shillings,  and 
therefore  the  very  large  sum  stated  to  be  damages 
was  properly  regarded  as  in  the  nature  of  a  penalty. 
But  the  penalty  and  the  liquidated  damages  in 
that  case  were  not  an  antecedent  debt  due  upon  a 
contract  for  valuable  consideration,  but  were  a 
conventional  sum  put  in  by  the  parties,  plainly 
for  the  purpose  of  securing  the  peiiormanee  of  the 
agreement  contained  in  the  engagement  betwees 
tnem."  H  further  authority  was  wanted  for  the  ■ 
decision  which  we  think  we  ought  to  arrive  at  in 
this  case,  I  think  it  would  be  the  case  before  Lord 
Coleridge  (Magee  v.  LaveU,  uhi  sup.),  which  has 
been  cited,  and  the  words  of  which  appear  to  me 
to  bo  substantially  applicable  to  this  case. 

BaAMWBLL,  J.A. — I  am  entirely  of  the  samd 
opinion.  I  do  not  want  to  quote  anything  I  have 
said  as  an  anthority,  and  I  do  not  want  to  repeat  it. 
Therefore,  I  will  simply  say,  instead  of  repeating 
it,  that  I  abide  by  everything  I  said  in  the  case 
oiBettsv.Burch  (*  H.  &  W.  50G).  Now  it  has 
been  argued  that  the  cose  of  Goldeworthy  v.  StrvU 
(1  Ex.  659),  and  the  other  cases  reterred  to  by  Mr. 
De  Grex  show  that  we  have  tho  authority  of  Lord 
Wensleydale  for  holding  that  this  lOOOl.  may  be 
proved  against  the  bankrupt's  estate.  If  it  were 
a  question  of  bare  authority  independent^fT  of 
principle,  I  should  say  we  have  the  rule  laid  down 
by  Lord  Goloridgo  showini;  expressly  the  con- 
trary, that  it  cannot  bo  proved,  for  he  says  in 
Magee  v.  Lavell  (30  L.  T.  Bop,  N.  S.  169 ;  L.  Bep. 
9  0.  P.  Ill,  115)  "  If  we  look  to  the  nature  of  the 
contract  in  the  present  case,  it  will  be  seen  that 
it  involves  several  events  of  various  degrees  of 
importance,  uid,  therefore,  according  to  ^ 
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funeral  principlu  governing  Baofa  cases,  the 
sum  mentioned  mnst  be  cODSidered  M  a 
penalty  and  not  liqaidated  d&nu«es."  lliere- 
fore,  if  we  had  to  choose  betireen  the  case  before 
Lord  Wensleydale  and  Lord  Coleridge's  opinion. 
Lord  Coleridge's  opinion  is  in  my  jndgment 
the  law,  and oonBistent  with  the  reason andprin- 
ciple  of  the  thing,  which  I  say  depends  npoa  the 
statute  of  Will.  3  (8  A  9  WiU  3,  c.  11).  I  do  not 
know  that  it  is  neceraary  for  na  to  say  ^lat  the 
decision  of  Ziord  Wensleydalo  was  an  erroneoos 
one.  I*i  is  certunly  a  most  singnhu-  thing  that 
never  once  in  the  course  of  it  does  he  refer  to 
the  statute  of  Will.  3.  It  seems  to  mo,  as  I  paid 
in  the  ease  of  Belts  v.  Birch  (ubi  nip.),  that  by 
some  good  fortune  the  courts  have  in  the  majority 
of  these  cases  ^one  right  without  knowing  why.  I 
cannot  help  thinking  that  what  Lord  Wenaleydale 
did  in  GoldstoortJiy  v.  Strutt  {ubi  eup.)  was  to  look 
upon  it  as  ono  thing,  namely,  that  the  covenantor 
or  obligates:  would  not  carry  on  the  business  of 
an  attorney,  and  the  clause  that  he  would  not 
solicit  clients  was  andUiary  to  what  may  be  said 
to  have  been  the  substantial  covenant  he  entered 
into,  or  the  explanation  or  enlargement  of  it. 
That  may  be  theconsideration  that  operated  in  his 
mind,  thonsh  I  confess  he  does  not  give  expres- 
sion to  it.  I  am  of  opinion  that  this  appeal  must 
be  allowed.  I  may  say  that  I  cannot  think  there 
can  be  any  difficulty  in  assessing  the  damages. 

Appeal  aeeordmgly  allou/ed  with  coats. 

Solicitors  for  the  appellant,  Pickett  and  ZTytton. 

Solicitors  for  the  respondent,  Lamhertt  Fetch, 
and  Shdkespear. 


Thursday.  Nao.  16, 1876. 
(Before  Jahbs,  LJ*.,  and  Bagoaliat  and  Bkam- 

WBLL,  JJ.A.) 
Ez  parte  Taldek  ;  Re  Austis.  (a) 

Banhruptaj—Chanfje  of  Iraetee  and  solicUor— 
Solicitor's  lien — Bankruptcy  Rules  1870,  r.  249. 

A  trustee  in  bankruptcy  was  removed  from  his 
ojSUce  and  a  new  trustee  appointed.  The  old 
trustee's  solicitor,  on  being  applied  to,  gave  up 
aU  the  account  books  of  the  estate,  hut  refused  to 
deliver  up  certain  documents  ^idpapereon  whiiA 
Its  had  tSBpended  labour  as  ackeUor,  and  upon 
which  he  claimed  a  lien  for  eoata.  Zftsrcupon 
the  new  trustee  applied  to  the  court  for  an  order 
i^on  the  old  trustee  and  his  solimtor  to  deliver 
up  alt  documents  relaiing  to  his  o0ee  as  trustee  : 

HeZa,  that  the  eoUeitor  was  entitled  to  a  lien  on  tlie 
docwaiente  which  he  had  retained,  and  that  the 
old  trustee  woe  not  bound  to  disdiarge  titat  lien 
&y  paying  the  costs  out  of  his  own  pocket 

This  was  an  appeal  from  a  decieion  of  Mr.  Begis- 

trar  Marray,  sitting  as  Chief  Judge  in  Bankruptcy. 
The  facts  were  as  follow : 

Mr.  H.  de  Brune  Austin  was  adjudicated  a 
bankrupt  in  1872,  and  Mr.  Hayward  was  appointed 

trustee  of  his  estate. 

In  April  187fi,  Mr.  Hayward  was  removed  from 
office  by  a  resolution  of  the  creditors,  and  Mr. 
Yaldon  was  appointed  trustee  in  his  stead. 

The  new  trustee  called  upon  his  predecessor  to 
deliver  up  to  him  all  the  documents  relating  to 
lua  office  as  trustee  under  rule  249  of  the  Bank- 
ruptcy Ruleg  1870,  which  provides  that  upon  a 

(oj  Beportvd  bj  H.  Pzat,  Sn.  Buriat«r«t>lAW. 


trustee  being  removed  from  his  oBice, "  be  sbll 
deliver  over  to  the  registrar  of  the  coort  ill  boob 
kept  by  him.  and  all  other  books,  document!,  ud 
accounts  in  his  possession,  in  any  way  relitisg  ta 
the  office  of  trustee."  Mr.  Hayward  replied  dit 
he  was  unable  to  do  so,  as  all  the  books  ud  jmen 
were  in  the  handa  of  his  aolirator,  Mr.  Sheu^ 
who  churned  alien  np<m  tham  for  his  eorta 

lb.  Sheffield,  on  applied  to,  handed  oicr 

all  acoonnfe  bocKS  bdonging  to  the  estate^ bnt»- 
fused  to  give  up  the  documents  and  papen  qoi 
which  he  had  expended  labour  as  80uab)r,lBl 
upon  which  be  claimed  a  lien  for  hin  costs. 

An  application  was  thereupon  made  to  the  Coort 
of  Bankruptcy  for  an  order  upon  Mr.  Hsjmril, 
and  his  solicitor,  Mr.  Sheffield,  to  deliver  np  the 
documents  and  papers  in  question,  irhick  ooa- 
prised  briefs  in  Chancery  saita  and  common  hw 
actions,  drafts,  abstracts,  copies  of  deeds.  Utim, 
and  other  pefMrs  upon  which  Mr.  Sheffield  hid 
expended  much  professional  labour,  for  wiaik  bt 
had  not  been  paid. 

Mr.  Registrar  Marray,  sitting  as  Chief  Jadgeii 
Bankruptcy,  refused  the  ap^ication,  and  lb. 
Yalden  app^ed  from  refoaal. 

Hemming,  Q.C.  uid  Yate  Lae,  for  the  ^ipdiBt 
— The  question  is  whether  npoa  a  d^ige  cf 
trnatees  in  a  bankruptcy,  tbo  old  trustee  est » 
lieve  himself  from  the  obligatifm  imposed  iqa 
him  by  mle  249  of  the  BankraptC7  Bolea  WH,  a 
the  ground  that  his  solicitor  has  a  lira  ttpcn  (b 
documents  and  papers  for  unpaid  costs.  TbeoU 
trustee  ought  to  pay  the  oo^  out  of  his  on 
pocket,  to  enable  him  to  comply  ^'"^ 
tions  of  rule  249,  and  he  would  be  alloired  ostrf 
the  estate  all  costs  properly  incurred.  The  loK* 
citor  will  not  he  damnified  by  giving  np  the  pspoii 
for  the  courD  will  take  care  that  his  just  diinuan 
satisfied.    They  cited 

Turrur  v.  Letts,  7  De  O.  M.  &  O.  343. 

Without  calling  upon  Roxburgh,  Q.Cand  JsdeN 
son,  who  appeand  f  tnr  Mr.  Sheffi^  and  Smk 
who  appeared  for  Mr.  Hayward, 

Juuss,  L.  J.  said :  I  am  of  opinion  that  the  lep- 
trar's  order  in  this  case  was  qnibe  right  ibt 
application,  when  we  come  to  understaiia  what  its 
nature  is,  is  really  an  attempt  to  change  s  Eolidtar 
in  a  cause  otherwise  than  upon  the  usual  lernf. 
A  man  has  a  right  to  change  his  soUocor  if  U 
likes,  but  then  the  law  imposes  certain  terms  m 
favour  of  the  solicitor,  that  is  to  say,  tb&i  ^ 
papers  in  the  suit  cannot  he  taken  out  oi  the  sw* 
citor's  hands  without  his  costs  being  paid.  Mr. 
Sheffield  has  never  claimed  any  lien  upon  thoee 
papers  which  belong  to  the  estate,  bat  the  mI 
things  upon  which  he  claims  a  lien  are  thiop 
upon  which  he  has  expended  his  own  libi0 
or  his  own  money.   Why  is  he  not  to  have  tW 
lien  the  same  as  any  othmr  workman.'  Hiti* 
entitled  to  retain  ihe  thin^  upon  which  be 
worked  until  he  is  paid  for  it.  That  aeemstow 
to  be  his  case.   With  regard  to  Mr.  EaTwwd,ta 
say  that,  because  he  was  trustee,  he  is  bound  m 
find  money  to  pay  for  work  done  for  the  eiafe 
and  that  then  ho  may  be  made  to  hand  over  tM 
work  to  the  new  trustee  without  being  paid  tt^}^ 
would  be  most  monstrously  unjust  toirards  »■ 
as  a  trustee.    If  the  cestui  que  trust  wants  a^ 
thing  done,  which  the  trustee  cannot  pay  fiA  ^ 
must  find  the  money  himself.    In  this  case  it  * 
for  the  new  trustee  to  go  and  pay  Mr  ShtfoL 
aod  get  possession  of  the  papus;  bBtiVcaV* 
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nuke  a  person  who  is  a  mere  trustee  find  the 
money  oat  of  his  own  pocket. 

Baggallat,  J.A. — I  am  of  the  same  opinion. 
Having  regard  to  the  admitted  facts  of  the  case, 
and  to  Uie  statements  made  by  Kr.  Sheffield  in 
the  oonrse  of  his  examination  before  the  registrai:, 
which  examination  was  entered  in  the  order,  the 
registrar  appears  to  me  to  be  the  only  order  be 
coQid  with  propriety  have  made. 

Brahwell,  J.A. — I  am  of  the  same  opiDion. 
As  the  snbstance  of  the  matter  is  that  the  estate 
employed  Mr.  Sheffield,  this  is  really  an  attempt, 
as  the  Lord  Jnatice  haa  said,  to  change  a  soli- 
citor otherwise  than  upon  the  nanal  terms.  The 
cue  of  burner  t.  Letts  (7  De  G.  U.  &  G. 
243)  is  in  point,  in  my  opinion.  What  happened 
there  waa  that  an  executrix  had  incnired 
certain  costs  as  defendant  in  an  administration 
suit,  uid  bad  died.  Then  Turner, L. J.  said :  "The 
plainti&  in  the  original  suit,  instead  of  applying 
m  that  suit  for  the  delivery  np  of  the  deeds, 
passed  by  the  claim  of  the  executrix  to  be  in- 
demnified against  the  coats  of  that  suit,  and,  with 
the  intention  of  defeating  that  claim,  proceeded  by 
a  fiesh  bill  in  the  name  of  the  administratix 
bonis  non,  to  recover  the  deeds.  The  effect  of 
the  decree  of  the  Master  of  the  Bolls  is  to  take 
away  from  the  executrix,  or  those  who  claim  under 
her,  the  security  for  her  expenses  as  trustee.  If 
^ere  had  been  no  question  as  to  the  solicitor's 
lien,  the  residuary  legatees  could  not  have  taken 
the  deeds  out  of  the  hands  of  the  executrix  except 
on  the  tprms  of  indemnifying  her  agunst  the 
costs  of  the  other  suit It  was  suggested  there 
that  the  executrix  was  a  debtor  to  the  testa- 
tor's estate,  bul^  as  I  understand  it  is  not  sag- 
gessed  here  that  Mr.  Haywood  is  indebted  to  this 
estate.  I  think,  therefore,  that  that  is  a  very 
good  case  in  point. 

Jaues,  L.J.— Mr.  Sheffield  will  have  his  costs 
both  here  and  in  the  court  below. 

Solicitors  for  the  appellant,  TiUey  and  Boamea. 

Sohcitora  for  the  respondents,  ShfffieUl  and 
Sow;  B.  /.  WUty. 


Dec.  6  and  7,  1876, 
(B^nre  James  L.J.,  Bagqallat  and  Bkett,  JJA..) 

OK  APPEAL  JKOM  THE  ADMIHALTY  DIVISION. 

.  _  The  FRANCosiA.{a) 

"*^K»Wft — Sieamekipa —  Overtaking — Crossing — 
Sio^^tening  speed — Begvlations  /or  preventing 
eoUisione  ai  sea,  Articles  14,  16, 17. 
« a  gmeral  rale  tokerever  two  steamships  are  on 
tonverging  courses,  the  one  abaft  the  beam  of  the 
in  such  a  position  that  the  hinder  skip 
Mnnoi  see  the  tide  lights  of  the  leading  ship,  the 
former,^  if  going  at  a  greater  speed  than  the 
wiMr,  t*  to  be  considered  as  a  vessel  overtaking 
softer  vessel,  within  the  meaning  of  Article  17 
SeguUUions  for  Preventing  Collisions  at 
and  mmnd  to  Jmp  out  of  the  way;  and  they 
ore  not  to  be  treated  as  erotting  vessels  uni2er 
^rttcle  14. 

■^e  One  steamship  is  overtaking  another  within 
jrJ^a«ino  of  Article  17  of  the  Regulations,  and 
ts  risk  of  collision,  the  leading  ship  is  not 
06  considered  as  approaching  another  ship  so 
^^°**o  involve  risk  of  cotlision  within  the  meaning 


of  Article  16,  and  is  not  hound  to  el 
or  stop  and  reverse. 
Where  two  steamshws  are  navigating  opt 
such  as  the  English  Channel,  some 
land,'  one  has  no  right  to  assume  thatj 
will  at  a  given  time  or  place  alter 
and  take  another  course  up  or  down 
the  former  must,  as  the  other  ship  otf 
take  such  measures  as  are  required  by  ^ 
tions  in  reference  to  the  course  upon  uj 
other  ship  actually  is. 
This  was  an  appeal  from  a  judgment  of  t 
Court  of  Justice  (Admiralty  Division),  ; 
actions  of  collision  respectively  brought 
owners  of  the  British  steamship  Sirathdytt 
the  German  steamship  J^Voneonto,  and 
owners  of  the  Franeonia  against  the 
the  Slraihdyde,  to  recover  damages  in  n 
a  collision  hetween  the  two  steamshipi 
occurred  off  Dover,  at  about  4  p.m.  on  1 
Peb.  1876. 

The  Sh-athclyde  was  a  screw  steamship 
tons  register,  and  180  horse  power  nomt 
manned  by  a  crew  of  forty-seven  hands 
number  of  passengers  on  board,  and  wa 
npoD  a  voyage  from  London  to  Bombay. 

The  Franeonia  was  a  screw  steamship 
tons  register,  and  360  nominal  horse  poi 
a  crew  of  seventy-three  hands,  and  waf 
upon  a  voyage  from  Hamburg  to  Ha^ 
thence  to  the  West  Indies.  The  Franco 
in  the  course  of  her  voyage  called  at  C 
and  was  proceeding  from  that  port  to  Hai 

The  atraihclyde  having  a  Thunes 
board,  stopped  about  half  a  mile  east  st 
of  Dover  Pier,  and  landed  the  pilot. 

After  some  little  delay  she  went  al 
speed,  steering  a  S.W.  true  course  {S.'V 
by  the  ship's  compass)  to  get  a  good  offir 
straightening  down  on  to  the  usual  channe 
which  is  W.S.W.   At  this  time  the  mast 
Stratkclyde  sighted  the  Franeonia,  wl 
steering  a  W.S.W.  courje  (W.S.W  i  S.  1 
compass)  down  channel,  goiLg  full  api 
then  bore  about  two  points  on  the  port 
the  Sirathclyde,  and  distant  from  two 
miles.   The  two  vessels  continued  on  thei 
tive  conraes  nntil  within  a  quarter  of  & 
one  another,  when  the  Franeonia  was  ovt 
the  quarter  of  the  Strathdpde  by  about  i 
of  her  own  length.   At  this  time  the  8t 
ported  half  a  point,  and  the  two  vessels  c 
their  course  until  the  two  vessels  were 
to  three  ships'  length  from  one  another. ' 
Franeonia  stopped  and  reversed  her  en| 
ported  her  helm,  and  her  master  hailed  tb 
elyde  to  port.   The  helm  of  the  Strath 
accordingly  ported,  and  her  engines  w 
going  full  speed  ahead,  but  the  I-ranco 
her  stern  struck  the  Stratkclyde  about 
from  the  stem,  and  damaged  her  so  aerio 
she  shortly  alierwards  sank.   The  relat 
tions  and  speed  of  the  two  ships  were  ii 
between  the  parties ;  the  Franconia's  t 
sighted  the  Slrafhclyde  before  she  went  ii 
Bay  to  land  her  pilot,  and  bad  watched  ht 
out  again,  and  they  alleged  that  when  s 
to  come  out  again  she  l)ore  about  six  ] 
the  starboard  bow  of  the  Frane<mia,  anc 
BtraihcVyde  must  have  been  going  mu 
than  the  ^roneoma  to  have  brought  g 
collision.    The  alb^^  epee^  of  '&a  Iy 
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\ras  aboat  the  same,  viz.,  aboat  8^  knots  an  honr; 
but  while  that  was  the  foil  speed  of  the  Stratkclyde, 
the  full  speed  of  the  Franconia  was  from  10^  to 
12  knots  an  hour,  and  she  had  been  actually 
running  her  fall  speed  up  to  noon  on  the  day  of 
the  collision  ;  it  was  alleged  that  the  reduction  in 
speed  was  owinK  to  bad  coals  ;  the  same  bad  been 
burnt  on  board  the  Franconia  during  the  whole 
time  since  (the  left  Hamburgh.  On  the  other 
hand,  it  was  alleged  by  the  Sirathclyde  that  tte 
positions  of  the  two  vessels  as  ehe  left  Dover  Bay 
were  as  given  above  in  the  account  of  the  collision, 
that  the  speed  of  the  Franconia  was  greater  than 
that  of  the  StraOtchjde  (the^c  were  found  to  be 
the  facts  by  the  judgment).  There  was  no  dispute 
however  as  to  the  courses  of  the  two  vessels,  and 
their  positions  at  the  time  of  the  final  porting 
before  the  collision. 

After  Ihe  collision  the  i^ranconia  rendered  no 
asBiKtancc  to  the  passengers  and  crew  of  the 
Strathchjde,  and  a  great  many  were  drowned  in 
coDsequeuce,  and  the  neglect  to  do  so  was  made  a 
substantive  charge  against  the  Franeonia  under 
the  provisions  of  tbo  Merchant  Shipping  Act, 
1873,  sect.  17  ;  the  defence,  however,  was  that 
the  Franconia  was  so  damaged  that  her  master 
believed  her  to  be  in  a  sinking  condition,  and  made 
for  the  shore  to  beach  her. 

The  Franconia  was  further  charged  by  tbo 
owner  of  the  Strathchjde  with  omitting  to  keep 
out  of  the  way  of  tiie  latter  vessel,  as  it  was  her^ 
duty  to  do,  either  under  Art.  14  of  the  Eegula- 
lations  for  Preventing  Collisions  at  Sea,  which 
provides  that  "  if  two  ships  under  steam  are 
crossing  bo  as  to  involve  risk  of  collision,  the  ship 
which  has  the  other  on  her  own  starboard  band 
shall  keep  out  of  the  way  of  the  other;  "  or  under 
Art.  17,  which  provides  "that  every  vessel  over- 
taking any  other  vessel  shall  keep  out  of  the  way 
oi  the  said  last-mentioned  vessel." 

The  owners  of  the  Franeonia  alleged  that  the 
Sirathclyde  by  her  conduct  had  deceived  the 
•  officers  of  the  Franconia,  who  had  reason  to  expect 
that  the  Siratliclyde,  before  approaching  so  near  to 
the  Franconia  would  have  goc  on  to  her  proper 

-  i3hannel  course,  viz. :  W.S.W.,  and  have  then  been 
parallel  to  the  Franconia, a,nd  that  it  was  the  persis- 
tent holding  on  cf  the  Stralhclyde  upon  her  S.W. 
course,  which  she  ought  to  have  changed  sooner 
under  the  circumstances,  that  brought  about  the 
collision;  and  tbey  charged  the  StrathclydeMf  ith  im- 
properly neglecting  or  omitting  to  take  in  due  time 
.and  keep  her  proper  course  down  Channel,  and  with 
steering  her  across  the  hawse  of  the  Franconia,  and 
also  with  neglecting  to  comply  with  the  provisions 
of  art.  16  of  khe  regulations,  which  provides  that 
"  every  steamship,  when  approaching  another  ship 
BO  as  to  involve  risk  of  collision,  Bhall  slacken  her 
speed,  or,  if  necessary,  stop  and  reverse." 

On  April  27,  28,  29,  and  30,  and  May  2  and  3, 
1876,  the  case  was  heard  before  Sir  R.  Phillimore 
and  Trinity  Masters. 

Bull,  Q.C.  (Clarkaon  and  Wehsier  with  him),  for 
the  Strathchjde,  contended  that  under  the  Ider- 
chant  Shipping  Act  1873,  b.  16,  the  moster  of  the 
Franeonia  was  bound  to  render  assistance  to  the 
Strathchjde,  and  having  neglected  to  do  so  the 
Franconia  mast  bo  held  to  blame.  Moreover 
whether  the  vessels  were  crossing  or  the  Franconia 
were  an  overtaking  ship  it  was  equally  her  duty 

-  keep  out  of  the  way  of  the  Strathchjde.  The 


Straihchjde  had  kept  her  coarse  aa  she  wu  bond 

to  do,  and  the  Franconia  was  alone  tob^ssr. 

Benjamin,  Q.C.  {Cohen,  Q.C.  and  W.  G.  F-Fti- 
limore  with  him),  for  the  FVanconia,  aimtuiM 
the  Franconia  was  to  blame,  bat  contended  im 
the  vessels  must  be  treated  as  crossto^  xeak 
under  art.  14,  and  that  they  were,  tbotSn, 
tippronching  so  as  to  involve  risk  ofccJliskra,  td 
that  it  was,  therefore,  the  duty  of  the  Slratifijii 
to  stop  and  reverse,  which  she  did  not  do,  and  ie 
bhc  must,  therefore,  be  held  also  to  blame.  Apa, 
there  being  a  well  known  channel  conrv:-,  tnmi 
has  a  rigTic  to  expect  that  such  course  will  bs 
taken  in  due  time  by  another  vessel  goins  <^ 
channol,  and  the  former  is  justified  in  boldiegc 
in  the  expectation  of  sauh  course  being  ttiken,^ 
being  on  that  course herself.and if  tbeoibermid 
holds  on  beyond  the  place  where  sheonghttotib 
hei  down  channel  course,  without  jjivinorwijviit' 
ing  oflierintention,t<he  ran8tbere¥pon.-fibtefordf 
consequences.  The  Merchant  Shipping  Act  1^ 
6.  16,  cannot  apply  to  a  foreign  ship  oa  the  bj^ 
seas. 

Butt,  Q.C.  in  reply. 

Sir  E.  Phillimore. —  Since  the  admission  mids 
by  the  counsel  for  the  Franconia  thatitcooMs* 
be  maintained  that  that  vessel  was  not  to  blaw, 
either  for  not  porting  at  an  earlier  period  or  fi 
not  starboarding  just  before  the  collisioa,  tk 
inquiry  has  been  narrowed  to  the  considentiM^ 
to  whether  the  Sirathclyde  be  not  also  lo  b-lm 
I  will  presently  express  my  opinion  on  tbia  pi^ 
but  I  think  that,  in  the  painful,  drcanutuoi  (f 
this  most  unhappy  case,  I  ought  not  pK 
by  wholly  unnoticed  the  charge  allegtd  in  ^ 
pleadings  against  the  master  of  the  Franeonie  « 
steaming  away  directly  alter  the  collision  wilb* 
rendering  assistance  to  the  perishing  ere»  «i 
passengers  of  the  Sirathclyde.    It  has  be«i  fl* 
tended  the  statute  36  &  37  Vict.  c.  8o,  s.  16,  wd» 
which  this  charge  was  brought,  does  not  applj  » 
the  case  oE  a  foreign  ship.    It  has  been  iinswHW 
that.  So  far  as  the  question  of  collision  is  conctnwt 
the  statute  applies  to  all  vessels,  while  the  puui- 
ment  for  a  misdemeanour  is  confined  to 
of  British  vessels.    It  really  matters  very  lirtk  u 
to  the  issue  now  before  me,  and  after  the  ito- 
sion  which  has  been  made,  whether  the  sumte  n 
applicable  or  not.   I  do  not  think  it  neccefvr  u 
pronounce  an  opinion  on  this  point  it  u> 
preseut  time.    The  ooart,  however,  before^ 
passing  of  any  statute  on  the  subject,  *wiW 
deemea  it  right  to  comment  on  the  oouduct  a* 
captain  against  whom  so  serious  a  charge  l'*!'''* 
brought.    It  i^,  I  think,  due  to  the  captain  d  w 
Franconia   to   obscrs-e   that  it  vms  """^'T^ 
pressing  advice  of  an  Engl-.sh  pilot  on 
vessel — not  indeed,  actually  in  cooimiid  w 
period,  because  the  ship  wasjustoatofbUpJot^ 
waters,  but  who  had  been  in  command  a  very  si* 
time  before — it  was  at  his  urgent  exhortatiw  u* 
the  captain  took  this  most  nnfortuuate  and  rt^ 
henaible  step.    It  appears  that  this  pilot-  ^ 
having  been  sent  by  the  captain  to  as«f»BW 
nature  oE  the  damage  done  to  the  ship,  ^<""Jt 
and  cried  out,  "  For  God's  sake  pat  the  k-lm » P 
and  run  to  the  shore ;  I  think  our  fhip  is  , 
sink  too."    This  cerUiuty  was  the  coiis«)neiKl" 
a  disgraceful  panic  on  tbo  part  of  the  ^ 
boats,  which  were  put  over  the  side  within*** 


feet  of  the  water,  were  never  lowered  into 
Franconia  steamed  airny^abi 
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might  have  been  saved  without  any  danger  at  all  to 
ber  were.  It  is  most  horrible  to  state,  anneceasarily 
lost.  It  iB  jtut  to  state  that  the  English  pilot  gave 
this  base advuie, vhiob  was  fbllowea;  neva^dess, 
it  must  be  saui  that  a  captain  o£  greater  nerve, 
firmer  presence  o£  mind,  and.  I  must  add,  of  more 
sensitive  hnnumity,  would  not  have  heeded  this 
counsel  of  panic,  but  wonld  have  lowered  his  boats 
and  helped  to  save  his  fellow  creatures.    I  have 
thought  it  my  duty  to  make  these  remarks,  and 
I  have  now  to  consider  whether,  as  the  Francmia 
contends,  the  Stralhclyde  was  also  to  blame  for  this 
collision.   The  question  as  to  whether  the  Strath' 
Clyde  was  an  approaching  vessel,  in  the  sense  of 
the  16tb  article  of  the  rules  of  navigation,  is  one 
of  considerable  importance,  and  it  is  expedient  to 
carefully  consider  the  proved  or  admitted  facts  as 
regards  the  navigation  of  both  vessels.  The 
Francottia  and  Strathelyde  were  relatively  two  or 
three  miles  distant  vrhen  the  master  of  eaoh  admits 
having  seen  and  noticed  the  other,  and  the  direc- 
tion in  vrhich  she  was  steering.  It  being  daylight, 
and  clear  in  the  channel,  there  wa«  no  nncOTtamty 
on  the  part  of  the  masters  as  to  the  movements  of 
either  vessel.   The  Franeonia  was  steering  a  direct 
course  S.W.  by  S.  J  "W.  to  pass  from  two  to  three 
miles  off  Dnngeness  Point.    The  Franeonia  saw 
the  atrathclyde  standing  out  from  Dover  roads  on 
her  Btarbottid  bow,  and  steering  so  as  to  cross 
tbo  Franconia's  course.    The  master  of  the 
Franeonia  stated  that  he  believed  the  Strathclyde 
to  be  bound  down  channel,  and  that  before  she 
approached  too  close  to  the  Franeonia  she  would 
haul  to  the  westward.   The  Franeonia  was  kept 
steady  at  S.W.  by  W.  J  W.,  having  the  SlratUlyde 
on  her  starboard  bow,  and  approaching  hor  at  an 
angle  of  three  points,  steering  S.W.  by  S.  The 
relative  courses  were  steered  by  the  two  vessels 
going  at  full  speed  nntil  th^  came  within  about 
three  ships'  lengths  of  each  oth^.  The  Franeonia 
had  drawn  up  with  the  Strathelydv  until  her  bow  was 
abreast  of  the  Stratkclyde's  mainmast,  the  same 
angle  of  position  being  preserved.   Tbo  master  of 
the  Franeonia  ordered  her  engines  to  be  stopped 
and  reversed  full  speed.  At  the  same  time,  though 
the  Franeonia  had  still  way  upon  her,  stated 
variously  at  from  two  to  five  or  six  knots,  the  master 
ordered  her  helm  hard  a  port,  and  as  a  natural 
consequence  (looking  to  the  relative  positions  of 
the  two  vessels)  ran  stem  on  into  the  port  side  of 
the  Strathclyde  at  nearly  right  angles,  and  sunk 
her.    The  Strathchjde,  after  lauding  her  pilot  at 
Dover,  saw  the  Franeonia  about  two  miles  ofE  her 
port  quarter  steering  a  course  down  channel.  The 
Strathclyde  was  bound  down  channel,  but  her 
master  was  desirous  of  getting  to  the  southward 
of  the  track  of  inward-bouna  ships  during  the 
ooming  night,  he,  therefore,  steered  out  S.W.  by 
S.  for  chat  purpose.   The  Strathclyde  continued  to 
steer  S.W.  by  S.  until  she  approached  the  Fran- 
eonia within  three  ships'  lengths,  and  going  at  full 
speed.    The  Strathclyde  then  ported  half  a  point, 
and  her  helm  was  steadied  with  her  head  at 
^■^7.  ^  S.    A  few  seconds  after,  observing  that 
the  Franeonia's  helm  was  hard  a  port,  the  master 
of  the  Strathclyde  ordered  her  helm  hard  a  port, 
also,  and  kept  on  full  speed,  as  her  only  chance 
of  escape ;  nevertheless,  the  Franeonia  came  stem 
on  into  the  port  quarter  of  the  Strathclyde.    I  may 
obaerve  here  that  I  am  advised  that  it  was  a 
prudent  course  iu  the  circumstances,  as  stated  on 
the  part  of  tho  captain  of  the  Strathclyde,  to  get 
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a  good  offing.  We  do  not  think  that,  having 
regard  to  this  statement  of  facts,  the  Strathdyde 
was  a  vessel  approaching  the  other  so  as  to  involve 
a  risk  of  collision  in  the  sense  <^  the  16th  article, 
and,  therefbre,  bound  to  slacken  her  speed,  because 
before  the  Franeonia  ported  there  was  no  reason- 
able ground  of  apprehension  of  collision,  or,  in 
other  words,  the  two  vessels  were  not  so  approach- 
ing aa  to  involve  the  risk  of  collision  in  the 
oniinary  meaning  of  the  words.  It  was  only  the 
Bndden  and  wrong  manoauvre  or  the  Franeonia  in 
porting  that  involved  the  risk  of  collision  not 
previously  existing ;  and  after  the  franeonia  had 
ported,  the  only  chance  of  escaping  coUisiou,. 
I  am  advised,  was  the  execution  of  the  mancea- 
vre  adopted  by  the  StrtUhcVyde,  namely,  going 
fall  speed  putting  her  helm  hard  a  port.  The 
vessels  were,  in  our  judgment,  crossing  vessels 
in  the  sense  of  the  14th  and  not  approaching 
vessels  in  the  sense  of  the  16th  artide.  Therefore^ 
upon  the  whole,  I  have  arrived  at  the  conclusion 
that  the  Sirathelyde  cannot  be  said  to  have  con- 
tributed to  this  collifloon  by  transgressing  the  pro- 
visions ot  the  16th  arMde,  and  I  must  pronounce 
the  Franeonia  solely  to  blame. 

From  this  judgment  the  owners  of  the  Franeonia 
appealed. 

Benjamin,  Q.  C.  and  Phillimora  (Cohen,  Q.C., 
with  uieJi)  contended  the  Strathdyde  was  bound 
to  take  the  usual  channel  course,  and  to  keep 
it,  and  that  she  ought  not  to  deceive  other 
vessnls  as  to  her  intentions  without  due  warning. 
There  being  a  proper  course,  a  deviation  from  it 
was  a  default  for  which  she  ought  to  be  held  to 
blame. 

ITm  Velocity,  L.  Eep.  3  P.  C.  45;  21  L.  T.  Eep.  N.  B. 

686 ;  S  Mu.  Law  Gas.  O.  S.  308 ; 
The  Eak  and  The  Siord,  L.  Bep,3  P.  C.  496  ;  24  L.  T. 

Bap.  N.  S.  667 ;  1  Asp.  Mu.  Iaw  Cas.  1. 
At  least,  if  the  intention  of  the  master  of  the 
Sirathdyde  was  to  do  something  unusual  he  should 
have  given  due  warning. 

The  BaUerophon;  33  L.T.  Jtop.  27.  3.  412;  3  AMp, 

Har.  Law  Cas.  58. 
As  the  two  vessels  were  on  courses  not  parallel, 
they  must  be  considered  as  approaching  ships, 
and  hence  it  was  tho  duty  of  tbo  Strathdyde  t 
slacken  speed  as  soon  as  there  was  risk  of  collision. 
This  she  neglected  to  do,  and  she  was,  therefore, 
guilty  of  a  breach  of  the  regulations  which,  under 
the  IJerchant  Shipping  Act  1873  (36  &  37  Vict, 
c.  85),  s.  17,  renders  her  liable  to  be  deemed  in 
fault,  as  there  were  no  circumstances  rendering  a 
dwarture  from  the  rule  necessary. 

Butt,  Q.C.,  Clarkaon,  and  Webster,  for  the  re- 
spondents, were  not  called  npon. 
The  jadgmcnt  of  the  court  was  delivered  by 
Bkett,  J.A. — In  this  case  the  judgment  of  the 
Admiralty  Court  found  that  the  Franeonia  was 
solely  to  blame  upon  these  grounds.  The  judge 
and  the  Elder  Brethren  found  that  the  vessels  were 
crossing  vessels;  but,  although  it  was  said  that 
they  were  crossing  vessels,  yet  that  the  Stralhclvde 
was  not  at  all  to  blame  tor  not  slackening  her 
speed  as  the  vessels  were  coming  together.  Now, 
I  believe  wo  are  all  of  opinion  that  the  judgement 
of  the  court  below  is  correct,  and  that  the  Fran- 
eonia was  solely  to  blame.  But  we  do  not,  I 
think,  agree  with  tho  reasons  which  were  given 
by  the  conrt  below  for  arriving  at  that  result. 
Wo  take  it,  upon  tho  evidence  as  a  whole,  to  be 
proved  that  when  the  two  ships  laid  their  course, 
I  the  position  of  tho  ships  was  very  much  what  tiie- 
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captain  of  the  Strathdyde  stated  it  to  be,  tie., 
that  when,  the  ships  had  taken  the  two  courses 
vhich  they  resolved  to  hold  for  some  time,  the 
Franeonia  was  aboat  two  points  on  the  port 
quarter  of  the  Siraihdyde.  It  is  tme  that  the 
vessels  were  then  laying  two  courses,  which 
mathematicallj  wonld  at  one  time  or  other  bring 
those  two  oonrses  to  cross ;  bat  the  question  is, 
whether  under  those  circnmstanc&s,  Hoe  ships  are 
crossing  ships,  or  whether  one  is  a  ship'ovntakin^ 
another.  Now,  if  the  two  ships  were  in  that  posi- 
ti(m,  and  npon  those  two  courses,  it  seems  to  me 
impossible  that  the  Franeonia  could  ever  reach 
the  Slrathdyde,  unless  she  was  going  faster 
than  the  Strathdyde ;  and  we  all  think  that 
the  eridence  is  conclusive  to  show  that  the 
Franeonia  was  going  faster  than  the  Straih- 
clySe,  and  the  gentlemen  who  advise  ns  are, 
I  believe,  of  the  same  opinion.  It  is  tme  that 
there  is  evidence  as  to  the  pace  or  the  speed  of 
■each  vessel,  and  the  evidence  may  look  as  if  the 
two  vessels  were  going  the  same,  or  as  nearly  as 
possible  the  same,  speed.  But  if  you  once  pot  the . 
two  vessels  into  the  position  which  I  have  stated, 
■and  take  the  courses  which  it  is  admitted  on  both 
sides  were  the  courses,  it  is  impossible  that  the 
Fra/nemiia  could  have  touched  the  Strathdyde 
unless  she  was  going  &8ter  than  the  Strath- 
^de.  Therefore  I  take  it  that  the  two  ships 
'Were  in  the  position  as  nearly  as  possible 
described  by  the  Captain  of  the  Strathdyde,  and 
that  the  Franeonia  was  going  faster  than  the 
Strathdyde.  But  the  two  ships  were  going  upon 
courses  which,  mathematically,  would  eventually, 
at  some  point,  cross  each  other.  Now,  under 
those  circumstances,  the  question  seems  to  me  to 
be  whether  two  vessels  in  those  positions  can  be 
said,  within  the  meaning  of  the  regulations  for 

?reventing  collision  at  sea,  to  be  crossing  ships, 
'his  case  has  been  argued  as  if  ships  cross,  and 
must  be  crossiiig,  unless  they  are  going  in 
exactly  parallel  lines,  or  as'  nearly  as  possible 
parallel  lines.  I  cannot  think  that  in  the  meaning 
of  these  roles.  The  13th  nile  speaks  of  two  ships 
nnder  steam  meeting  end  on  or  nearly  end  on. 
The  14th  rule  speaks  of  two  ships  under  steam 
crossing;  but  the  17th  rule  is,  "eve^  vessel 
overtakmg  any  other  vessel."  Now,  1^.  Benja- 
min argiles  that,  although  ships  were  crossing 
they  might  also  be  overtaking.  I  cannot  think 
that  that  is  the  trae  interpretation  of  these  rules. 
The  rule  which  applies  to  crossing  ships,  in  using 
the  word  "  crossing  **  ia,  nsing  a  sea  term,  a 
term  of  navigation;  it  is  not  using  a  mathe- 
matical term,  and  so  in  speaking  of  one  vessel 
overtaking  another,  the  17th  rule  uses  a  sea  and 
not  a  mathematical  term  at  all.  Now  the  17th 
rule  of  course  implies  that  one  ship  is  going 
faster  than  another,  for  unless  one  ship  is  going 
foster  than  another  it  is  difficult  to  say  it  is  over- 
taking another.  Then  we  come  to  this,  whether 
we  can  form  a  definition  of  the  difEerenoe  between 
crossing  ships  and  overtaking  ships.  Now  it 
wonld  seem  to  me  that  this  may  be  a  yery  good 
definition. — I  will  not  say  that  it  is  exhaustive,  or 
that  it  may  not  on  some  occasion  be  found  to  be 
short  of  comprising  every  case,  but  I  think  it  Is  a 
very  good  rule — that  if  the  ships  are  in  such 
positions,  and  are  on  such  courses  and  at  such 
distances  that  if  it  were  night  the  hinder  ship 
could  nob  see  any  part  of  the  side  lights  of  the 
■  more  forward  ship,  then  they  cannot  be  said  to  be 


crossing  ships,  altfaongb  their  coniBeB  may  not  bs 
exactly  parallel  to  <me  another;  if  oae  ebip  u  w 
much  Iwhind  the  other,  and  tbeir  conrsea  an 
such  that  if  it  were  nigl^  the  one  ship  coold  not 
see,  by  reason  of  the  screens,  any  pan  of  the  ndi 
lights  nf  the  other  ship,  she  most  be  bo  fir 
behind  her  that  she  could  not  posriUj  readi  Imt 
unless  she  was  going  very  nmcn  fiuter  Una  tbit 
other  ship.  It  woaU.  not  do,  I  thtak.  to  limt  thi 
angle  of  the  croaung  too  moch,  but  if  itis  fimitai 
to  that  extent  it  seems  to  me  that  thai  is  a  veij 
useful  and  practical  rale.  Well  if  that  is  so  then 
ships  were  in  the  position  which  I  have  described. 
If  the  Strathdyde  was  a  mile  or  even  a  quarter  ct 
a  mile  distant  from — I  do  not  say  sideways,  bat 
distutt  from — the  Franeonia,  and  had  the  Fnm- 
eonia  two  points  on  her  qoarter,  the  StraUtd^ 
being  ahead,  it  is  impossible  the  Franeonia  ooaU 
have  seen  any  part  of  the  side  lights  of  tbs 
Strathdyde,  and  that,  I  think,  is  the  opiniim 
the  gentlemen  who  advise  us.  That  being  so  the 
Strathdyde  and  the  Franeonia  were  not  crosa^ 
vessels,  and  as  a  oollision  did  take  pbce^  tbt 
Franeonia  must  have  been  going  fast^  than  lh» 
Strathdyde.  She  was,  theraore,  an  orertekiw 
vessel,  and  came  within  the  17th  rule.  Sow  n 
has  been  ai^ed  by  Mr.  Benjamin  that  H  ths 
vessels  were  crossing  at  all,  thej  mnsfc  hm 
been  approaching.  I  do  not  thmk  it  is  abas- 
lately  necessary  to  determine  that  point,  bat 
I  confess  that  my  mind  goes  with  him,  sad 
the  inclination  of  my  opinion  oertainlj'  is  thatif 
two  vessels  can  properly  be  said,  within  the  mH» 
ing  of  the  14tn  article  or  rale,  to  be  ciusaug 
vessels,  that  then,  they  must  be  approschiqe 
vessels  ;  and  if  both  of  them  are  steamers  tbelm 
rule  would  apply,  and  both  of  them  oogfat  ts 
slacken.  It  seems  to  me  clear  that  where  tla 
position  of  vessels  brings  them  within  the  17A 
rale,  in  which  the  one  is  overtaking  the  a&B^ 
although  they  are  both  steamers,  yon  cannot 
the  iGth  rule  at  all  to  the  leading  veeseL  u  ■ 
impossible  by  any  ^r  construction  of  Isnflnup 
that  the  one  ttiac  is  a  leading  veasel,  akbx^tha 
steamship,  is  approaching  the  other;  she  is  gdag 
away  from  the  other,  and  it  is  an  abiua  cf 
language  to  say  that  that  vessel  is  an  amnadh 
ing  vessel  at  all;  when  one  steamship  is  Ofcr* 
taking  another  within  the  meaning  af  tkmt 
rules,  the  first  one  cannot  be  said  to  be  ip* 
proaching  the  hinder  vessel  at  all,  and,  tln» 
tore,  the  leading  vessel  is  not  within  the  l&th  nk. 
Now,  that  being  so,  the  Franeonia  broke  alnoK 
every  rule.  She  was  -the  vessel  overtakiac 
another.  Under  those  circumstances  ebe 
to  have  kept  out  of  the  way.  She  was  n  ntf- 
ship  approaching  another.  She  ought  to  bsft 
slackenecl  her  speed.  She  did  nothing  until  thelsit 
moment  either  to  get  out  of  the  way  or  to  skAm 
her  speed.  If  what  I  aay  is  correct,  the  SlraA* 
dyde  broke  no  rule,  unless  it  can  be  said  thai  Aa 
broke  eventually  the  20th  role-  Kow.  iriKntla 
vessels  had  oome  close  to  eaoh  other,  it  aummU 
me  impossible  to  suppose  that  they  were,  aa  kis 
been  stated,  a  quarter  of  a  mile  apart  at  the  hil 
moment  when  the  Franeonia  p<»ted.  Thare  il 
some  evidence  that  she  was  only  three  "Ml^ 
lengths  distance  from  the  Strathdyde  at  that  IMb 
If  you  tie  down  the  evidence  to  thia  that  VSK 
a  quarter  of  a  mile  off  and  overl^piii^  Aa 
other  vessel,  in  my  opinion,  and  acoet&K 
to  the  opinion  of  the  gentl^nen  wfaoi  aAiv 
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OS,  l^tb  colli«on  eonld  not  have  taken  pl»ce 
u  it  did.   What  u  the  conclaaion/then  (the 
mU&^  did  take  place),  bat  that  vhev  were 
not  a  qaarter  of  a  mile  off,  bat  three  lengths 
of  a  vessel  apart  at  the  time  the  Franeonia 
ported?  Now,  if  this  be  true,  the  Strathdyde  np 
to  that  time,  laving  broken  no  mle,  can.  it  bo 
nggested  that  she  broke  a  rule  then  P    On  the 
contruy,  it  was  fonnd  in  the  coart  below,  and  it 
ia  the  opinion  of  those  who  advise  os  here,  and  it 
is  oar  opinion  that  ao  far  from  breaking  an^  rale 
of  navigation  at  the  time,  the  Straihelydo  did  the 
very  best  thing  she  ooald  do,  she  did  yield  half  a 
point  to  the  IVaneonia,  and  afterwards  yielded 
more  fay  putting  her  helm"  hard  a-port,  and  it  is 
COT  opinion  and  those  who  advise  as,  that  it  is  the 
best  thing  cAie  oonld  do  to  avoid  the  wrong  con- 
duct of  t£  Franeonia.   Therefore  the  Franeonia 
broke  the  rales ;  the  Btraihclyde  broke  no  written 
Tale.  Bat,  then,  it  has  been  suggested  that  the 
>  Strathdyde  misled  the  Franeonia.  ■  Now,  I  confess 
that  that  seems  to  me' to  be  an  untenable  arga- 
mcut.  First  of  all  it, rests  upon  an  assamption 
that  the  Franeonia  had  a  right  to  keep  on  her 
coarse,  not  only  as  to  direction  bat  as  to  the  place 
in  which  she  was,  and  that  becanae  the  Strath- 
dyde was  coming  ont  of  Dover  Bay  she  onght 
either  to  have  yielded  to  the  Franeonia,  or  that 
she  oQght  to  have  ported  her  helm  so  as  to  go  a 
course  down  channel  which  woald  keep  her  on  the 
starboard  side  of  the  Franeonia.   That  is  so,  it  is 
said,  because  the  Franeonia  was  going  down  on 
her  asoal  course ;  and  the  case  was  likened  to  The 
TeZoffify  {tAi  «up.)>       The  JEsJe  {ubi.  tup),  and  Mr. 
Fhillimore  invited  ns  to  say  that  the  same  rules 
ware  applicable  to  the  nsnal  coarse  of  the  Bnglish 
Channel  which  are  applicable  to  a  river  with  a 
winding  conrse.   It  is  the  first  time  such  a  propo- 
aition  was  pat  forth.   The  mlos  are  made  for  the 
sea.   The  reason  wby,  in  the  cases  of  The  Velocity 
and  The  Bik,  it  was  held  that  the  rules  did  not 
apply  was,  because,  as  a  matter  of  fact,  the  rules 
are  held  to  be  inapplicable  to  vessels  meeting  each 
other  and  sighting  lights  in  a  winding  river.  Their 
lights  are  seen  overland,  and  it  is  impossible  that 
the  rales  can  be  made  applicable  to  these  circum- 
stances.   If  that  ia  ao,  no  regulations  were  ever 
intended  to  apply  to  circumstances  where  in  truth 
and  &ct  they  cannot  apply;  and  therefore  in  TAe 
Velodly  (idii  sup.),  and  The  Eak  {ubi  sup.),  it  was 
held  tHat  these  written  rules  did  not  appl^,  bat 
that  some  other  rale  did,  and  that  other  rnle  ia  the 
customary  coarse  of  navigation  in  diffCTent  rivers, 
and  everyone  who  has  known  the  Thames  has 
known  wtu>t  the'  usual  course  of  navigation  in 
tint  river  has  been  formsmy  years.  That  does  not 
apply  at  all  to  the  Channel,  and  there  is  no  usual 
oourse  in  the  Channel  in  the  sense  in  which  it  was 
atgaed.  l^e  ships  are  in  the  English  Channel  as  if 
the^  were  on  the  sea,  and  the  only  sailing  rules 
which  are  applicable  to  them  under  thooe  circam- 
staaces  as  those  which  have*  been  enacted  and  are 
contained  in  those  rules.  The  case  of  The  Velocity, 
therefore,  is  not  applicable.    Therefore,  on  the 
whole,  taking  the  position  of  these  ships  to  have 
been  what  we  find  them  to  be,  and  taking  their 
courses  to  have  been  what  is  admitted,  we  are  of 
opinion  that  the  Franeonia  was  a  vessel  overtaking 
the  Strathclyde ;  that  the  vessels  were  not  crossing 
TesaelB;  that  the  Strathclyde  was  not  a  vessel 
irbich  can  be  swd  to  have  been  approaching  the 
Franeonia  ;  that  the  .Franeonia  was  an  overte^ng 


and  approaching  ship,  that  ahe  broke  th 
that  she  broke  them  np  to  the  end;  1  I 
Strathclyde  broke  no  mle  either  b^ore  tl 
sioa  was  imminent  or  at  the  moment  be  i 
collision  was  inevitable ;  she  broke  no  ru 
beginning  to  end.   We  are  of  opinion,  tl 
that  the  Franeonia  was  an  overtaking  si  , 
that  the  Strathclyde  was  not  a  crossing  sh 
^^e  with  the  Admiralty  Court  that  th*  ! 
conia  was  to  blame.   We  cannot,  howeve 
with  the  decision  of  the  Admiralty  Court  t  I 
two  ships  were  crossing  ships ;  and  we  h< 
the  Strathdyde  was  not  bound  to  dimin  i 
speed. 

Jaues,  L.  J. — The  appeal  will  be  dismiss 

costs. 

Solicitors  for  the  appellants,  Stokes,  8a 
and  Stokes. 

Solicitors  for  the  respondents,  OdlaUy,  £ 
Warton. 


srmNaa  at  Westminster 

June  13, 14,  and  Dec.  1,  1876. 
(Before  Cockbtjrn,  C. J.,  Mellish,  and  Jamei  '. 
and  BAGQAU.&T,  J.A.,  and  Aechibald,  .  . 
2TicuoLL8  V.  Mabsla.i.'d.  (a) 

Dangerous  property — Artificial  reservoirs-  1 

Ood — Dama/je — Ouiner's  liability. 
The  defendant  was  the  owner  of  a  series  of  a; 
lakes,  which  had  existed  for  a  long  time  i  / 
causing  damage.    Upon  a  most  unuaucd  t 
occurring,  the  hank  at  the  end  of  the  high 
gave  way  and  the  loater  rwihUig  witl  ; 
violence  into  the  lakei  below  caused  their  > 
also  to  give  way,  and  the  aggregate  vol  • 
water  from  Gie  lofeflS  rushing  down  th9 
caused  damage  to  certain  county  hridqet  ' 
down,  the  stream.    On  the  trial  of  an  action 
plaintiff,  the  surveyor  of  the  county,  agai 
defendant  to  recover  for  the  damage  done  i 
bridges,  the  jury  found  that  there  Jiad  6 
negligence  in  the  construction  or  the  maiiit  ■ 
of  the  lakes,  dut  that  if  the  flood  had  been 
pated,  the  effect  might  have  been  prevented. 
Held  {affirming  the  decision  of  the  Exchequei  . 
sion  below)  that  the  rainfall  being  so  unut  ; 
to  amount  to  "  vis  major  "  or  tlie  act  of  G 
defendant  ibas  not  liable. 
This  was  an  appeal  from  a  decision  of  the  ]  ■ 
quer  Division  making  absolute  a  rule  niai  tc 
a  verdict  for  the  defendant.    The  plaintif 
was  the  surveyor  of  the  county  of  Chester 
the  defendant,  the  owner  of  some  artificial  i 
for  damage  caused  to  a  county  bridge  by  ref  ■ 
the  bank  of  the  defendant's  lakes  giving  ^a, 

At  the  trial,  before  Oockbom,  C.J.  ;  < 
Chester  Summer  Assizes  1874,  the  learned 
directed  a  verdict  for  the  plaintiff,  reserving  I 
to  the  defendant  to  move  to  have  the  ^  i 
entered  for  her. 

A  rule  nisi  was  accordingly  obtained  £  i 
defendant,  and  on  cause  being  shown  was  i 
absolute. 
The  plaintiff  now  appealed. 
The  case  in  the  Excbequer  Division  belo  . 
be  found  fully  reported  33  L.  T.  Rep.  N.  S.'. ' 
The  facts  aiif&ciently  appear  in  the  head  m 

(a)  Baportal  bj  W.  Applstox,  Stnl>te-»t-l. 
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tbiB  report,  and  in  the  jndgmenb  (po«f)  of  the 
Goort. 

Ootion.  Q.O.  and  Mclnfyre,  Q.C.  (with  them 
C«M»)  for  the  plaintiff. — It  is  proposed  to  argue 
two  points  for  the  pbuntifl*.  First,  whether  not- 
withstanding the  findings  of  the  jury,  the  verdict 
tor  the  plaintiff  onght  not  to  stand;  secondly, 
that  the  findings  were  against  evidence.  [CocK- 
BUM,  C.J. — At  the  trial  I  did  not  intoid  to 
oonverr,  as  seems  to  be  supposed,  that  the  storm 
in  this  case  eonld  not  smoant  to  "vis  major," 
what  I  meant  to  say  was  that  it  was  a  question 
whether  a  person,  in  the  position  of  the  defendant 
storing  up  water  is  not  liable  for  the  resolt  whidi 
ensaes  if  the  act  of  God  let  the  water  loose.]  That 
is  the  point  of  law  which  it  is  proposed  to  consider 
first.  Conceded  that  the  rainfall  was  so  great  as 
to  amount  to  what  is  known  as  the  act  of  God, 
the  defendant  is  still  liable,  having  stored  np  for 
her  own  pleasure  and  convenience  that  which  from 
its  nature  is  a  soorce  of  danger  to  others.  She  is 
not  in  the  position  of  a  carrier,  who  is  not  liable 
to  bis  employeis  for  loss  occasioned  by  the  act  of 
God.  She  is  rather  in  the  position  of  a  person 
who  keeps  a  dangerous  animal,  as  was  thR  case  in 
May  V.  Burdett  (9  Q.  B.  Bep.  101).  and  who  keeps 
it  at  his  own  peril,  and  is  liable  if  hy  any  means  it 
escapes  and  injures  a  neighbour.  Water  which  is 
stored  up  in  great  qnantities  is  analogous  to  a 
dangerous  animal,  and  it  was  held  in  Fletcher  v. 
Bylands  (19  L.  T.  Eep.  N.  S.  220;  L.  Rep.  3 
Dag.  &  Ir.  App.  330  ;  37  L.  J.  161,  Ex.)  that  a 
person  stores  it  up  on  his  land  for  his  own  pur- 
poses at  his  peril,  [Oockbukn,  C.J. — There  was 
no  aeius  dei  in  that  case.]  Ko,  and  there  is  nocase 
precisely  in  point  where  the  defendant  has  alleged 
"vis  major.  [James,  L.J. — Supposing  rioters  or 
the  Queen's  enemies  bad  broken  down  the  bank, 
your  argnmeiit  most  go  the  length  of  saying 
that  the  plaintiff  would  be  liable.]  We  do  go 
that  length ;  it  is  not  the  letting  loose  which  is 
the  injury  complained  of,  it  is  the  having  the 
water  stored  up  at  all.  The  defendant  keeps  it  so 
collected  at  her  peril.  The  distinction  contended 
for  is  pointed  out  in  two  railway  cases.  Vaughan 
y.  The  Tag  VaU  Eaikoay  Compamj  (5  H.  &  N. 
€79),  was  an  action  against  the  railway  company 
for  dam^c  caused  by  the  sparks  flying  from  an 
engine,  and  there  the  defendants  were  only  ex- 
cused from  liability  on  the  ground  that  an  Act  of 
Parliament  authorised  them  to  use  the  engine. 
In  Jonee  v.  The  Festiniog  Bailway  Company 
(L.  Rep.  3  Q.  B.  733)  where  the  injury  also  was 
from  sparks,  it  was  held  that  as  the  defendants  had 
not  express  power  by  statute  to  use  locomotive 
steam  engines,  they  wore  liable  at  common  law. 
In  the  Madras  Railway  Cmnpany  v.  Zemindar  of 
Carvel inagarum  (30  L.  T.  Sep.  R  S.  770)  it  was 
held  that  the  defendant  was  excused  from  liability, 
on  the  ground  that  he  wau  under  an  obligation  to 
keep  and  maintain  the  works  (which  were  large 
water  tanks)  for  the  benefit  of  the  country.  This 
case  differs  from  all  those,  and  is  within  Fletcher 
T.  Bylanda  {ubi  aup.).  The  defendant  has  made  a 
stream,  otherwise  innocnons,  into  a  dangerous 
reservoir;  she  is  legally  in  fault,  and  cannot 
protect  herself  by  setting  up  "  vis  major."  It  is 
not  the  natural  use  of  the  land  to  keep  a  large 
quantity  of  water  stored  np.  The  proximate  cause 
of  the  injury  to  the  bridges  was  not  the  storm, 
but  the  bank  which  the  defendant  maintained  to 
dam  up  the  water.   The  defcndsoit  cannot  bavo 


tl^  benefit  of  the  act  of  God  when  she  hcndf 
has  contributed  to  the  cansing  <rf  the  damage.  Qa 
the  evidence,  and  the  findings  of  the  jory,  tfcm 
is  not  sufficient  to  warrant  the  oaucloBion  tfwdai 
minfalt,  although  excessiTe^  amoamed  to  "m 
major  "  or  the  act  of  God. 

Gortt,  Q.G.  and  (?.  JB.  Uoyd,  for  the  AdmiaL 
— The  whole  case  for  the  plahitaff  depeods  mm 
the  analogy  bttween  wttter  atoied  iip,aadaa» 
geroos  animal.  The  analogy  Jails,  becHue  tfa 
keeping  oS  a  leserroir  is  not  in  ifc^f  &  wmg^ 
act,  and  a  raserrmr  is  not  neoeasaiily  a  dbngcna 
property.  There  is  no  property  wbieb  caiM^ 
under  possible  circnmstanoes,  be  a  sonrce  of  daogo; 
a  stack  of  ohimneys,  or  a  fi^  of  com  for  msaam. 
But  property  may  be  in  its  nature  so  danipEn^ 
that  a  man  keeps  it  ttto  perievlo.  Where  it  is  so^ 
he  is  liable  only  for  negligence  in  keeping  iL 
The  keeping  of  a  dangeroas  animal  is  wnaig^^ 
and  a  person  can  be  indicted  for  it.  Water,  m 
doubt,  requires  to  be  restrained,  but  so  do  As 
walls  of  a  bouse,  or  they  would  fall  cmtwardi.  Js 
bo  the  point  whether  the  damage  was  caused  If 
making  the  reservoir,  or  by  the  act  m 
God,  it  must  be  remembered  that  water  ii 
not  an  active  agents  and  has  uo  Tvdition  of  ik 
own  like  a  dangeroas  animal  hu.  The  tiioriili 
oanse  here  was  the  act  of  God.  Then  eai 
oulTerts  blown  ap  by  the  water  that  ni^t,  ssi 
it  was  the  rash  of  the  flood  in  consequence  tM 
caused  the  reservoirs  to  give  way.  The  deW 
dant  could  not  foresee  the  influx  of  this  addiunsri 
water.  This  case  differs  from  Fletcher  v.  £yi«sik 
Here  there  is  the  act  of  God,  and  the  watv  wm 
not  stored  up  by  the  defendant  herself  &■  » 
Fletclter  v.  Eylands.  The  defendant  has  htm 
a  perfectly  innocent  person,  and  cannot  be  hdl 
responsible  for  what  is  occasioned  by  "  vis  nsgK* 
They  cited 

Carstain  v.  Taylor,  L.  Eep.  6  Ex.  217. 

Cotton,  Q.C.  replied. — My  argument  \»-as  inteaU 
to  apply  to  property  which  has  a  natoral  tenijwi* 
to  do  mischief,  when  it  once  oeia  the  poiiBia* 
is  placed  in.  The  water  has  been  kept  an  tlu  hat 
and  that  is  the  same  thing  as  if  the  dfrfpTVi^m*  faA 
brought  it  there. 

Cur,  ode.  selL 
Bee.  1. — The  following  judgment  wa*  definrf 

by 

Melush,  L.J. — This  was  an  action  fan«|^ 
by  the  county  surveyor  of  the  coonty  of  Gbmltt 
againsttbe  defendant  to  recover  damagesonaceaaS- 
of  the  destruction  ofaconnty  bridge,  which  Lad  ha 
carried  away  by  the  bursting  of  some  remwwi  . 
At  the  trial  l)efore  the  Chief  Justiosft 

appeared  that  the  defendant  was  the  owner  rfa  \ 
series  of  artifidal  ornamental  lakes,  which  haiat 
isted  for  a  great  number  of  years,  and  had  , 
previous  to  the  18th  June  1872,  cuised  ai^  A» 
age.   On  that  day,  however,  after  a  most  oua^ 
^1  of  rain,  the  lakes  overflowed;  the  dwnsatttar 
end  nve  way ;  and  the  water  out  of  the  kfcA 
carrim  away  a  county  bridge  lower  dtmm  At 
streaou   The  jury  found  that  there  was  ne  ei^ 
gence  either  in  the  construciion,  or  the  iBsna»- 
onoe  of  the  reservoirs,  but  that  if  the  flood  •■A 
have  been  anticipated,  the  effect  might  havs  taB. 
prevented.   Upon  this  finding  the  Lord  Ctasf 
tice,  acting  on  i^he  decision  in  Flutter     R^^i^ ' 
OS  the  nearest  authority  t^iplicable  to  tbeW^ 
directed  a  verdict  for  the  plaiutifi^  but  wvs  hMi' 
to  move  to  enter  a  verdict  forthe  rlrffwnsit 

Digitized  by  VjOOglC  j 


NiCHOLia  V.  Mabsiasd. 


Jul  20, 1877.] 


THE  LAW  TIMES. 


[ToL  XXXT.,  N.  g.-727 


Ct.  of  App.]  Bokbowman  and  others  v.  Deaytox.  [Gt.  0?  Afp. 


ilxclieqQcr  Division  have  ordered  tho  verdict  to  ^jp  ■ 
latered  for  the  defendant,  and  from  their  decision 
ta  appeal  haa  been  brought  before  us.  The  appel- 
aDlr  relied  upon  the  decision  of  the  case  of  Fletcher 
'.  Bylandi.  In  that  cane  the  rule  of  law  on  which 
he  ca&e  was  decided  was  thus  laid  down  by  Mr. 
foatice  Blackburn  in  the  Exohcqaer  Chamber, 
'  We  think  the  true  rule  of  law  is  tnat  tho  person 
nha,  for  his  own  parposesi  brings  on  hia  land  and 
)C^eot8,  and  keeps  there  anything  likely  to  do 
uuohief  if  it  escapes,  must  keep  it  at  his  perils 
ind  if  he  does  not  do  so  is  jtrimd  faeie  answerable 
br  all  the  damage  vhiob  is  the  natural  consc- 

Sence  of  its  escape.   He  can  excuse  himself  b; 
owinj;  that  the  escape  was  owing  to  the  plain- 
Hts  defeult,  or  perhaps  that  the  escape  was  the 
iWseqiience  of  "  lis  major"  or  the  act  of  God,  but  as 
lOthiHg  of  the  sort  exists  here  it  is  unnecessary 
«  inquire  what  excuse  would  be  Bufficient."  It 
ippears  to  me  that  we  hare  two  qaestions  to  con- 
iider;  first  the  question  of  law  which  was  left 
mdecided  in  Fletcher  v.  Rylands,  can  the  defendant 
ixcuse  herself  by  showing  that  tho  escape  of  the 
iratcr  was  owing  to  "  via  major,"  or  as  it  is  termed  in 
die  law  books,  *'  act  of  God."  and,  secondly,  if  shecan, 
lid  she  in  fact  make  out  that  the  escape  was  so 
noasioned?    Now,  with  respeot  to  tho  first 
ineatuni,  tho  ordinary  rule  of  law  is,  that  when 
ibe  law  creates  a  duty,  and  tho  party  is  disabled 
rom  performing  it  without  any  default  of  bis 
iwn,  by  the  act  of  God,  or  ibe  King's  enemies, 
iie  law  will  excuse  him ;  bat  when  a  party  by  his 
mn  contract  creates  a  daty,  he  is  bound  to  make 
t  good,  notwithstanding  any  accident  by  inevi- 
iftble  necessity.    We  can  6ee  no  good  rcaaon  why 
ihat  rule  should  not  be  applied  to  the  case  before 
18.   The  duty  of  keeping  the  water  in  and  pro- 
renting  its  escape  is  a  duty  imposed  by  the  law 
md  not  one  created  by  contract.    If,  indeed,  tho 
naking  a  reservoir  was  a  wrongful  act  in  itself,  it 
night  be  right  to  hold  that  a  person  could  not 
tscape  from  the  couseqaenccs  of  his  own  wrongful 
wt.   But  it  seems  to  as  absurd  to  bold  that  tho 
Baking  or  the  keeping  a  reservoir  is  a  wrongful 
let  in  itself.   The  wrongful  act  is  not  the  making 
ve  keeping  the  reservoir,  bnt  the  allowing  or 
sou  sing  the  water  to  escape.   If,  indeed,  the 
lam  ages  were  occasioned  by  the  act  of  the  party, 
vithout  more,  as  where  a  man  accumulates  water 
n  his  own  hmd,  but  owing  to  the  peculiar  nature 
>f  the  soil  the  water  escapes  and  does  damage  to 
lis  neighbour,  the  case  of  Fletcher  v.  Bylands 
ittttblished  that  he  must  be  held  liable.  The  accu- 
Qulation  of  water  in  a  reservoir  is  not  itself 
froDgful,  but  the  making  it  and  suffering  the 
Tater  to  escape,  if  damage  ensue,  constitute  a 
rrong.     But  the  present  case  is  distinguished 
torn  that  of  Fletcher  v.  Bylands  in  this — that  it  is 
iDt  the  act  of  the  defendant  in  keejiing  this  reser- 
roir.  an  act  in  itself  lawful,  which  alone  leads 
» the  escape  of  the  water,  and  so  renders  wrongful 
ihat  which  bnt  for  snoh  escape  would  have  been 
awful.   It  is  the  supervening  "  vis  major  "  of  tho 
rater  oaosed  by  the  flood,  "(vhich  superadded  to 
ihe  water  in  the  reservoir,  which  of  itself  woul.d 
lave  been  innocuous,  caused  tho  disaster.  A  person 
snnot,  in  our  opinion,  be  properly  said  to  have 
ianaed  or  allowed  tho  water  to  escape,  if  the  act  of 
Sod  or  the  Queen's  enemies  was  the  real  cause  of 
its  escaping  without  any  fault  on  tho  part  of  tho 
defendant.   If  a  reservoir  was  destroyed  by  an 
earthquake,  or  the  Queen's  enemies  destroyed  it 


in  conducting  some  warlike  operations,  it  would 
be  contrary  to  all  reason  and  justice  to  hold  the 
owner  of  the  reservoir  liable  for  any  damage  that 
might  bo  done  by  tho  escape  of  the  water.  We 
are  of  opinion,  therefore,  that  the  defendant  was 
entitled  to  excuse  herself  by  proving  tliat  the  water 
escaped  throagh  the  act  of  God.  The  remaining  ques- 
tion is,  did  the  defendant  make  out  that  the  esoapo 
of  the  water  was  owing  to  the  act  of  God  ?  Now 
the  jury  have  distinctly  found,  not  only  that  there 
was  no  negligence  in  the  construction  or  tho 
maintenance  of  the  reservoirs,  but  that  the  flood 
was  so  great  that  it  could  not  reasonably  have 
been  anticipated  ;  although,  if  it  had  been  antici- 
pated, it  might  have  been  preveuted ;  and  this 
seems  to  us  iu  substance  a  finding  that  the  escapo 
of  the  water  wa>j  owing  to  the  act  of  God.  How- 
ever great  the  flood  had  been,  if  it  had  not  been 
greater  than  floods  that  had  happened  before,  and 
might  bo  expected  to  occur  again,  the  defendant 
might  not  liavo  made  out  that  she  was  free  from 
fault ;  but  wo  think  she  ought  not  to  be  held 
liable  becauise  sho  did  not  prevent  the  effect  of 
an  extraordinary  act  of  nature  which  she  could  not 
anticipate.  In  the  late  cose  of  Nugeni  v.  Smith, 
we  held  that  a  carrier  might  be  proteoted  from 
liability  for  loss  occasioned  by  tho  act  of  God  if 
the  loss  by  no  reasonable  precaution  conld,  be  pre- 
vented, alihough  it  was  not  absolutely  impossible 
to  prevent  it.  It  was  ingeniously  argued  for  the 
appellant  that  at  any  rate  the  escapa  of  the  water 
was  not  owing  soluly  to  tho  act  of  God,  because 
the  weight  of  tUc,  water  originally  in  the  reservoirs 
must  have  contributed  to  break  down  the  dams, 
as  well  as  the  extraordinary  water  brought  in  by 
the  flood.  We  think,  however,  that  tho  extraordi- 
nary quantity  of  water  brought  iu  by  the  flood  is 
in  point  of  law  the  sole  proximate  cause  of  tho 
escape  of  the  water.  It  is  tho  last  drop  which 
makes  the  cup  overflow.  On  the  whole,  we  are  of 
opinion  that  the  judgment  of  the  Exchequer  Divi- 
sion ought  to  bo  aflirmed. 

Judgment  helow  afirrmd. 

Solicitors  for  plaintiff,  Fhilpot  and  iSon,  for 
FottB  and  Bohe>'t»,  Chester. 

Solicitor  for  defendant.  E.  Byrne,  for  BroeftZs- 
huret,  Wright,  and  ifuir,  Macclesfield. 

June  13  a}id  Dee.  1, 1876. 
(Before  Cockuvrs,  CJ,,  Hellish  and  Sum,  liJJ^ 
BxcGALLAf,  J.A.  and  A£ciiiba.ld,  J.) 

BonKQWilAN  AND  OTHEIIS  V.  DeAYIOS.  (a) 

"Cargo"  of  goods— Oontract  for  sale  of — Coii- 
struction — Additional  goods  placed  on  board  by 
sellers — Buyer's  right  to  annul  contract. 

The  ■plaintiffs,  acting  for  principals  at  New  York, 
contracted  to  supply  the  defendant  with  a  cargo 
of  from  2o00  to  3000  barrels  {seller's  option)  of 
petrolemn,  atls.  OJd.  per  gallon,  the  ahipoient  to 
be  made  at  New  York,  and  tite  vessel  to  prooeed 
to  a  port  of  discharge  to  be  determined  {wi^in 
certain  limits)  by  the  defendants. 

Tlie  plaintiff's  principals  in  Neui  York  aeeordiaglt/ 
c&arfered  a  veteel,  and  agreed  to  prooide  her  with 
a  fvU  and  eomplele  cargo  of  peiroleum.  3000 
barrels  of  petrolewn  vera  placed  on  board  the 
I     vessel  at  Nf^  York,  atid  a  bill  of  lading  signed 

\       (a)  B«ported  bj  W.  ArrLETow,  Esq.,  B»rrl«t«^I*w, 
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making  them  deliverable  to  the  order  of  th«  plain- 
tiff'' principals ;  hut,  an  the  tkin  would  carry  a 
fwrther  quantity,  300  addUiimal  barrels  of  petro- 
leum toere  placed  on  hoard,  which  were  marked 
with  a  different  mark,  and  a  separate  hUl  of  lad- 
ing was  signed  for  them. 
The  jplaintiffa  gave  noiies  to  ihs  defmdani  of  the 
shipment  of  the  3000  barrvZf,  and  were  Teaay  to 
order  the  ship  from  its  port  of  call  to  any  pari  of 
delivery  within  the  contract,  and  there  to  ddiver 
to  the  dej^endant  the  3000  barrels,  and  to  take  the 
300  additional  barrels  themselves,  but  the  defen- 
dant refused  to  receive  the  3000  barrels  or  any 
other  quantity.    The  plaiutif  sued  the  df^endant 
to  recover  damages  for  such  refusal. 
Held  {terming  tlie   decision  of  the  Exchequer 
Division),  that  the  plaintiffs  were  not,  at  the 
time  of  the  defendant's  so  refusing,  ready  and 
toilling  to  deliver  to  him  a  "  cargo  "  of  from  2500 
to  3000  barrels,  within  the  terms  of  their  contract, 
as  they  were  not  entitled,  without  the  d^endanffs 
wnsent,  to  place  any  additionod  cargo  on  board 
ihe  chartered  vessel. 
This  was  an  appeal  from  a  judgment  of  lAie  Ex- 
chequer Division,  dischai^g  a  rnlo  to  enter  the 
Terdict  for  the  plaintiffs. 

The  facts  are  folly  set  onl  in  the  jndgment  of 
the  Conrt  of  Appeal  (post). 

Morgan  Howard,  Q.C.  and  Tindal  AtkinsOTi,  for 
the  plaiDtifTs. — The  defendant  cannot  reject  the 
contract  because  the  300  additional  barrels  were 
placed  on  board.  If  he  could  show  that  he  has 
suffered  damage  thereby,  it  is  possible  he  might 
recover  it.  Ho  should  have  protected  himself  by 
hiB  contract.  Supposing  the  plaintiffs  had  placed 
twenty  barrels  of  sugar  on  board  brides  the  3000 
barrels  of  petroleum,  can  it  be  supposed  that  the 
defendant  conid  reject  the  whole  of  the  petrolenm  P 
TiM  consignees  have  the  entire  disposal  of  tihe 
ahipi  and  the  Tendors  here,  under  the  contract, 
were  the  ramaignees,  so  that  there  was  no  question 
of  any  lien  for  freight  as  against  the  defendant. 
The  cargo  contracted  to  he  sold  was  kept  quite 
separated  from  what  was  put  in  in  addition,  and 
the  defendant  had  entire  control  over  the  vessel 
when  she  arrived  at  the  port  of  call;  he  cannot 
now  reject  the  contract.  In  Kreuger  v.  Blaitck 
(23  L.  T.  Eep.  N.  S.  128;  L.  Sep.  5  Ex.  179,  whioh 
will  be  relied  on  for  the  other  side,  and  upon 
which  the  judgment  of  the  court  below  is  founded), 
the  judgment  went  npon  the  performance  of  the 
contract  being  essentially  different  to  that  which 
thedefendant  contracted  for.  That  case,  therefore,  is 
distinguishable  from  this,  and  the  authority  of  it 
has  been  doubted  in  Ireland  v.  Livingstone  (27  L.  T. 
Rep.  N.  S.  79 ;  L.  Rep.  6  H.  of  L.  Oas.  Eng.  &  Ir. 
App.  395;  41  L.  J.  201,  Q.B.).  Ton  cannot  give 
an  absolute  and  technical  meaning  to  the  word 
"  cargo."  By  the  contract  the  time  for  ahipment 
was  limited ;  the  parties,  therelbre,  in  view  of  the 
difiScnlty  attending  it,  oonld  not  have  intended 
that  a  ship  of  exactly  the  proper  bizb  to  carry 
3000  barrels  should  be  obtained.  They  also  re- 
ferred to 

Sargent  v.  Seed,  2  Str,  1228. 
Benjamin,  Q.C.  and  English  Sarrison,  for  the 
defeodaut. — The  contract  expressly  provides  for 
payment  of  freight  by  the  defendant.  The  ship- 
owner has  a  ben  ou  all  freight.  Therefore,  ou  the 
ship's  arrival  at  the  port  of  call,  the  defendant's 
8000  barrels  would  be  liable  for  the  freight  on  the 
extra  300  barrels.   Two  things  are  stipulated  for 
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by  the  contract.  First,  that  the  vesdon  doLi 
seAl  a  "  cargo ;"  secondly,  that  that  csi^  Ami 
consist  of  from  2500  to  3000  barrds.  'llieT  hn 
done  neither.  If  the  plaintiffs*  view  is  oarreaili 
contract  wonld  hare  been  for  a  **  sbipment"  Mt 
a  "cargo"  of  frum  2500  to  3000  barrek.  hi 
a  part  of  a  oargo,  not  a  cargo,  which  bs  Im 
tendered  to  ns.  equivalent  perfonum  4  tb 
contract  will  do.  The  shipper,  by  phdngoDbari 
an  extra  quantity  of  goods,  can  bring  tbem  i* 
competition  with  the  defendant's  gtt)ds,i!id« 
reduce  the  price  in  the  market.  The  qoutitj  d 
goods  whioh  the  defendant  agreed  to  hsj  n 
between  the  limits  of  2500  and  3000  bands,  "s 
the  seller's  option."  Can  it  be  conteDdedtlaliai 
plaintiffs  could  have  delivered  loOO  birrds  to  lb 
defendant,  and  reserved  800  barrds  for  ilt»- 
selves  P  Many  questions  might  arise  in  nhtici 
to  the  rights  of  tne  different  owners  of  the  psk 
on  board,  which  the  defiondant  conld  not  baTtb- 
tended  should  be  raised. 
Tindal  Atkinson  x«pUed. 

Dee.  1. — The  iodicment  at  the  cooit  m  da- 
Tered  u  follows  by 

Hellish,  L.  J.— -This  was  an  appeal  from  a  iiif 
ment  of  the  Exchequer  Division  discbargiDgftnii 
to  enter  a  verdict  for  the  phuntifiTs.  Thii  letia 
was  brought  by  the  plaintiffs  Bgainst  ihe 
dant  on  account  of  the  defendant  having  refgoi 
to  accept  3000  barrels  of  petrolenm,  which  bebi 
agreed  to  purchase  from  the  plahatiff^  ud  lb 
question  to  be  determined  is,  whether  acoordiDgU 
the  true  coustmction  of  the  contrmct  hetvtet  & 
parties,  the  defendant  was  entitled  to  rdoicto 
buy  those  3000  barrels  on  the  ground  tbt  30? 
other  barrels  of  petroleum  formed  part  d 
cargo  of  the  Lindesneas  so  that  the  3>X)0  bank 
did  not  constitute  the  entire  cargo.  Tbe  cosUt 
between  the  plaintiffs  and  defendant  wis  andB  ■ 
the  13th  Dec.  1873,  and  was  as  follows:  "S^ddcls 
day  for  Borrowman,  Phillips,  and  Ca  to  Job  i 
Drayton  and  Ca  a  cargo  of  from  2dCN}  to 
barrels  (sellers'  option)  United  States  Amefias 
refined  petroleum,  crown,  diamond,  and  bnnd  i 
good  merchantable  quality  without  any  gniniM 
as  to  test,  bnt  having  Ajoerican  oerti£c*te  Sa» 
dard  white  burning  test,  not  under  120° ftiir.-jj 
shilling  and  three  £arthings  per  gallon. 
81bs.  c^livered;  to  be  shipped  from  Kew  Tak 
during  the  last  half  of  February  next,  and  vesMlli 
call  for  orders  off  coast  for  any  safe  floating 
in  the  United  Kingdom,  or  on  the  cortiw 
between  Havre  and  Hamburg,  botb  indafi* 
(buyers'  option).  In  case  of  v^sel  being  orden^ 
the  oontiaent  buyers  are  to  pay  the  extra  fnp 
including  insurance.  Ou  arrival  vessel  tij^ 
of  diacharge  the  oil  is  to  be  landed  at  a  P"* 
wharf  and  weighed  <m  landtag  and  tared  fbrM* 
age,  real  average  tare  to  be  arrived  st  bj  twil 
one  in  eveiy  twenty  barrels  as  they  come  from  m 
ship.  Buyers  agree  to  pay  landing  and  all  (jj* 
charges,  iucludiue  fire  insurance,  for  whicii  ^ 
are  to  be  allowra  five  shillings  per  ton 
gross  weight.  In  event  <rf  vessel  oomingto  Caj* 
Kingdom  payment  to  be  made  at  lauding 
in  fourteen  days  from  last  day  of  lauding  hjom 
less  2^  per  cent,  discount,  or  cash  aeainat  debf 
order  if  required,  allowing  iuterest  at  firt  f 
cent,  per  annum,  or  bauk  rate  if  over,  far  a^ 
pired  portion  of  prompt,  if  to  the  coutioent  tt^ 
fourths  of  gross  amount,  of  invoice  Jo  tal*' 
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in  exchange  for  ahipping  documents  on  arrival  of 
YBBsd  at  port  of  call  less  interest  at  five  per  centr. 
par  annum  or  bank  rate,  if  over,  for  nnexpired 
portion  of  prompt,  and  remaining  fborth  to  be 
paid  on  the  prompt,  say  fourteen  da^s  from  last 
da/  of  landing,  by  cash  leas  2^  per  cent,  dis- 
coont.  Should  any  dispute  arise  out  of  this  oon- 
ttscb  the  same  to  be  settled  by  arbitration  in 
London  in  the  usual  way,  Farticulara  of  shipment 
Id  be  declared  so  soon  as  ascertajned.  Should 
Tesael  be  lost  contract  to  be  void,  as  also  for  any 
portion  that  may  not  arrire.   Destination  to  ba 
given  within  forty-eight  hoars  after  ship's  arrival  at 
portof  call. — Rose  and  Wilsos,  brokers."  On  the 
llth  Feb.  1874,  the  plaintiffs'principals,  Sawyer, 
Wallace,  and  Co.,  of  New  York,  chartered  the 
Liademea»  to  convey  the  petroleum  to  the  port  of 
call,  and  agreed  to  provide  the  said  vessel  a  full 
and  complete  cargo   of   refined  petroleum  in 
outomary  sized  barrels.   3000  barrels  of  petro- 
leam  were  placed  on  board  the  Lindesneas  at  New 
York,  and  a  bill  of  lading  signed  making  them 
deliverable  to  the  order  of  Sawyer,  Wallace,  and 
Co..  but,  as  this  generally  did  not  oonstitnte  a  foil 
cargo,  300  additional  barrels      peteoleum  were 
placed  on  board,  they  were  marked  with  a  different 
mark  and  a  separate  bill  of  lading  was  signed 
for  them.  The  plaintifis  gave  notice  to  the  defendant 
of  the  fihipment  of  the  3000  barrels,  and  were  ready 
to  order  the  ship  from  its  port  of  call  to  any  port 
of  deliveiy  within  the  contract,  and  there  to  deliver 
to  the  defendant  the  3000  barrels,  and  to  take  the 
300  additional  barrels  themselves,  or  to  deliver  to 
the  defendant  at  any  sach  port  a  quantity  of  2700 
barrels.    But  the  defendant  refused  to  receive 
rather  the  3000  barrels,  or  any  other  quantity. 
The  question  is,  were  the  plaintiffs,  under  those 
eiroamstancea,  ready  and  willing  to  deliver  to  the 
defendant  a  oar^  of  from  2500  to  3000  barrels  of 
petrolenm  withm  the  contract,  and  wo  are .  of 
(mmion  that  they  were  not.   The  whde  cargo  of 
me  Undemeat  consisted  of  ^1300  barrels,  and 
therefore  was  in  excess  of  the  quantity  ordered, 
and  the  plaintiffs  cannot  succeed  unless  the  defen- 
dant was  bound  to  accept  a  part  of  a  cargo.  We, 
however,  are  of  opinion  that  an  agreement  to  sell 
a  cargo  is,  accordincf  to  the  plain  and  natural 
meaning  of  the  words,  an  agreement  to  sell  the 
entire  quantity  of  goods  loaded  on  board  a  vessel, 
or  freight,  for  a  particular  voyage.  By  the  terms  of 
the  contract  the  seller  engages  to  deliver  to  the 
bajer  a  cargo  of  petroleum  of  from  2500  to  3000 
barrels  at  sellers'  option.   We  think  that  effect 
moat  be  given  to  the  term  "  cargo,"  as  distin- 
guished from  the  specified  quantity ;  as,  if  the 
parties  had  intended  otherwise  it  would  have  been 
enoDgh  to  specify  the  quantity  without  introducing 
ae  term  "  cargo  "  at  all.  Now,  ganen^y  speaking 
the  term  **  cargo,"  unless  there  is  something  in  the 
context  to  give  it  a  different  signification,  means 
the  entire  load  of  the  ship  which  carried  it,  and  it 
may  fairly  be  assumed  that  when  one  man  under- 
takes to  sell,  and  another  to  buy,  a  cargo,  the 
subject  matter  of  the  oontraot  is  to  be  the  entire 
load  of  the  ship.  And  that  such  must  have  been  the 
sense  in  which  the  term  cargo  is  used  in  this  con- 
tract is  materially  strengthened  by  the  agreement 
that  the  vessel  snalL  proceed  to  a  port  of  discharge 
to  be  determined  within  certain  limits  by  the 
buyer,  showing  phiinly  that  what  was  contem- 
plated was  that  the  vessel  and  its  entire  cargo 
were  to  be  at  his  disposal.    There  are  various 


reasons  why  a  purchaser  may  wish  to  1 
whole  quantity  of  goods  loaded  on  board 
onlar  vesseL  Scum  a  contract  gives  h 
complete  control  of  the  vessel.  It  enables 
eeleot  the  port  of  discharge,  to  appoint  th 
in  the  port  at  which  toe  disohai^  u  1 
place,  to  be  free  firom  the  inconrenienoe  c 
persons'  goods  being  unloaded  at  the  sat 
with  his  own,  and  from  the  competition 
from  other  persons'  goods  being  ready  for 
the  same  place,  and  at  the  same  time  with  ! 
may  be  said  that  in  this  particular  case  the 
tiffs  were  ready  to»  give  the  defendant  tb 
advantages,  or  nearly  the  same  advantage 
the  3000  barrels  had  formed  the  entire  oarg 
think,  however,  that  though  the  refusal  tc 
the  petroleum,  looking  to  the  offers  made 
plaintiffs,  may,  under  these  circumstance 
been  an  unhandsome  proceeding  on  the  par 
defendant,  the  latter  in  point  oflaw,  was  m)i 
to  accept  it,  nor  can  we  enter  into  whether  n 
plaintiffs  dSered  was  or  was  not  a  fair  equira 
what  they  contracted  to  do,  tir  whether  the 
daut  would  or  would  not  have  sufferedany  si 
lial  damage  from  not  getting  the  entire 
It  may  be  that  the  real  reason  why  the  del 
refused  to  receive  the  3O0O  barrels  was  tl 
price  of  petroleum  had  fallen.  Still  we  tt 
was  entitled  in  point  of  law  to  say,  "  Tht 
which  you  offered  me  was  not  the  thing  I  aj{ 
buy,  and  therefore  I  will  not  take  it." 
argued  that  even  though  an  agreement  to  I 
cargo  ol  a  particular  named  ship  should  e 
to  an  agreement  to  buy  the  whole  cargo,  y 
an  agreement  to  buy  a  cargo  of  from  2500  ' 
barrels  of  petroleum,  no  particular  ship 
named,  would  be  satisfied  by  sending  a  qi 
of  from  2500  to  3000  barrels  in  any  on< 
although  the  ship  might  be  filled  up  witl 
goods.  We  do  not  agree  with  this.  W< 
that  the  reason  why  the  precise  quantity  of 
lenm  to  be  sent  is  not  fixed,  and  the  amsc 
margin  of  500  barrels  is,  that  he  mi»y  h 
difficulty  in  chartering  a  ship  of  the  requisi 
and  that  he  was  not  entitled  without  the 
daub's  consent  to  place  any  additional  oa 
board  the  ship. 

Judgment  for  defendanU  Judgment 
a^rmed. 

Solicitors  for  the  plaintiffs.  Mercer  and  M 
Solicitors  for  the  defendant,  i/b/mson,  Uptt 
Budd. 


HIGH  COURT  OF  JUSTICl 

CHANCERY  DIVISION. 
(Before  Tice-Chanoellor  llCuiira.) 
Saturday  Bee,  16. 
Be  The  Coal  Consumers'  Associatk 
(Limited.)  (a) 

Company — Winding-up — Bietress  — Bent  c 
due  prior  to  loinding-zip — Judicature  Aa 
sect.  10 — Bitle  in  bankruptcy. 

The  Judicature  Act  1875,  sect.  10,  gives  no  r 
a  landlord  to  levy  a  dietress  on  the  goodt 
tenarU,  an  ifuolvent^  company,  aftar  the 
mmcemmt  of  the  tomding-up  for  rent  a 
due  prior  thereto. 
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Cbas.  Div.]  Be  Tue  Coal  Cossuuebs*  Associatioh  (Luutbd). 


ADJornNED  sumnions. 

This  was  an  application  by  -Mr.  Hoghes  for 
liberty  to  distrain  upon  the  goods  and  chattels 
upon  the  land  belonging  to  the  above  named  com- 
pany for  lOOZ-  (less  income  tax),  being  one  year's 
arrrair  of  dead  rent  due  the  30th  June  1876,  and 
for  61. 13«.  lOd.,  being  one  year's  rent  for  the  occu- 
pation of  land,  dne  on  the  Ist  Not.  1875.  * 

On  the  11th  Feb.  1876,  a  petition  was  presented 
to  wind-up  the  abovenamed  company,  on  which  a 
winding-np  order  was  shortly  aftcmanls  '~:ade. 

At  the  date  of  the  presentation  of  the  petition, 
the  company  wore  the  assignecH  of  a  tease  of 
certain  coal  mines  lying  under  lands  belonging  to 
Mr,  Haghc?.  Under  the  terms  of  this  lense  a  dead 
rent  of  100/.  a  year  was  payable  to  ilr.  Hii_n;he3  by 
two  equal  half  yearly  payments  OQ  the  ^Oth  June 
and  the  Slst  Dec.  in  each  year ;  and  an  occupation 
rent  "at  the  rate  of  41.  per  acre"  was  also  payable 
for  the  snrfnce  of  the  land  occupied  for  the  year 
preceding  the  1st  Nov.  in  each  year. 

The  company  had  duly  paid  to  Mr.  Hughes  the 
dead  rent,  down  to  and  including  the  dead  rent 
which  accrued  due  for  the  half  year  ending  the 
30th  Jnnol875. 

The  Judicature  Act  1875,  sect.  10,  provides  that, 
"  In  the  administration  by  the  court  of  the  assets 
■of  any  person  who  may  die  after  the  commenca- 
ment  of  this  Act,  and  whose  estate  may  prove  to 
be  insufficient  for  the  payment  in  full  of  his  debts 
and  liabilities,  and  in  the  winding-up  of  any  com- 
pany under  the  Companies'  Acta  1802  and  1867, 
whose  assets  may  prove  to  be  insufficient  for  the 
payment  of  its  debts  and  liabilities,  and  the  costs 
of  winding-up,  the  same  rules  shall  pi  evail  and  be 
observed  as  to  the  respective  rights  of  secured 
and  unsecured  creditors,  and  as  to  debts  aud  lia- 
bihties  provable,  and  as  to  the  vnluation  of  annui- 
ties and  future  and  contingent  liabilities  respec- 
tively as  may  be  in  force  for  the  time  being  under 
the  law  of  bankruptcy  with  respect  to  the  estates 
of  persons  adjudged  bankrupt;  and  all  persons, 
who  in  any  such  case  would  be  entitled  to  prove 
for  and  receive  dividends  out  of  the  estate  of  any 
such  deceased  person,  or  out  of  the  assets  of  any 
such  company,  may  come  in  uudcn  the  decree  or 
order  for  the  ad  mini  it  rat  ion  of  such  estate,  or 
nnder  the  winding-up  of  such  company,  and  make 
such  claims  against  the  same  as  they  may  respec- 
tively be  entitled  to  by  virtue  of  this  Act." 

In  Oct.  1876,  Mr.  Hughes  took  out  the  above 
summons  for  leave  to  distrain.  The  main  question 
was,  whether  the  Judicatarc  Act  1875,  sect.  10, 
gave  the  landlord  a  right  to  distrain,  after  the 
winding-up,  for  one  year's  rent  accrued  doc  prior 
to  the  commencement  of  the  winding-up. 

It  was  admitted  that  the  company  was  an 
insolvent  company,  within  the  meaning  of  tho 
Judicature  Act  1875.  sect.  10;  and  that  the  land- 
lord could  have  proved  for  his  debt  in  the  winding- 
up. 

Macnaghten,  in  support  of  the  summons. — Tliis 
is  an  insolvent  company  within  the  meaning  of  the 
Judicature  Act  1875,  sect.  10  :  and  by  that  section 
the  same  rules  are  to  be  observed  as  to  the  rights 
oE  creditors  "  as  may  be  in  force  for  the  time  being 
under  the  law  of  bankruptcy."  The  B.inkruptt;y 
Act  1869,  sect.  34,  gives  the  landlord  an  express 
right  to  distrain,  after  tho  commencement  of  the 
bankruptcy,  for  one  year's  rent  acci  ucd  due  prior 
thereto;  and  Mr.  Hughes  has  now  the  same  right 
to  distraiu  for  one  year's  rent  accrued  due  prior  to 


[Ciui.  Dn. 


the  commencement  of  the  winding-up,  I  adas 
that  Mr.  Hughes  could  have  proved  lur  htj  deKa 
tho  winding-up.  Assuming  that  tbe  Jadifitn« 
Act  1875  does  not  give  tbe  landlord  an  expmi 
right  to  distrain,  the  coart,  in  tbe  exercise  of  in 
discretion,  will  allow  the  distress  tO|iroceed.  Sea. 
163  of  the  Companies*  Act  1352,  wfaich  predds 
that  any  "  distress  pot  in  force  against  the  eStsa 
of  tbe  company  after  the  commencement  of  de 
winding-up  shall  be  void  to  all  intents,"  is  qoahfied 
by  sect.  87.  The  former  section  only  avoids  dii- 
tresses,  when  leave  to  put  them  in  force  has  iw>t  beei 
given  nnder  sect.  87 :  {Be  the  ExhaU  Cr-/jl  Mini^ 
Company,  4  D.  J.  A  S.  377.)  Sect.  16;:  was  Bot 
intended  to  take  away  the  landlord's  right  to  ^ 
train,  but  is  only  intended  to  apply  to  tbe  proceei- 
ings  of  a  creditor  of  the  company  agairst  tte 
company:  (Be  htmdy  Granite  Company.  -4  L.T. 
Rep.  N.  S.  922 ;  L.  Rep.  6  Ch.  462.)  He  also  w 
feired  to 

Be  XereB  Wine  Shipping  Company,  IS  L.  T.  Bi^ 

N.  S.  671 ;  L.  Bep.  3  Ch.  769  ; 
Ba  Univma.1  J>utnftcf9r  Compaity,  LBcol 

162; 

Bobaon  on  Bankruptcy,  p.  257. 
Higgins,  Q,C.  and  Eoeritt,  for  the  official  Eqai- 
dator. — Sect.  10  of  the  Judicature  Act  l&7->  don 
not  apply  to  the  present  case.  It  is  quite  dev 
that  a  landlord  is  not  a  "  secured  creditor  "  willui 
the,  definition  given  by  tbe  Bankruptcy  Act  1^. 
sect.  16,  sub-sect.  5.  Sect.  10  of  the  Judicwxi 
Act  1875  was  only  intended  to  apply  the  rale  it 
bankruptcy  to  the  specific  cases  there  mentioBed. 
not  to  all  cases  ;  it  was  intended  to  deal  with  the 
point  decided  in  Re  Xeres  Wine  Shipping  CiSii/'O"^. 
and  to  assimilate  the  mode  of  proot  by  a  secored 
creditor  in  bankruptcy  and  in  a  wtnding-ap.  Bod 
in  Exhall  Mining  Company  and  in  EtLvndy  {/ra- 
nite  Company,  the  landlord  was  a  stranger  to  tii 
company,  and  had  no  right  to  prove  as  a  creih^ 
of  the  company.  Assuming  that  the  Jadicson 
Act  does  not  apply,  the  court  will  never  eserdse 
its  discretion  in  favour  of  a  landlord  wfaete,  ■ 
here,  he  can  come  in  aud  prove  in  the  winding-o^ 
Tbe  court  will  only  exercise  its  discretion  in  £ivgar 
of  a  landlord  where  he  is  not  a  creditor  of 
company,  and,  consequently,  baa  no  right  topnm 
for  his  debt  in  the  wiuding-np :  {Ex  parte  S-iA 
Sfajfovdehire  Railway  Company j  31  L.  T.  Bep.  X.  S. 
716 ;  L.  Rep.  19  Eq.  60.)   They  also  refemd  M 

Ee  Progress  Atsura-nce  Company.  23  L.  T.  Bn.  S.  ^ 
707 ;  L.  Bep.  9  Eq.  370 ; 

Be  West  HarttepooL  Inn  CoamanM,  3i  L-  T.  14^ 
N.S.  568, 

Ma/^naghten,  in  reply. 

Maliks,  V.C. — Tbe  question  is   one  of  gntf 
importance;  it  depends  upon  the  proper 
■  struction  of  sect.  10  of  the  Judicature  Act  IBT^ 
Tbe  mines  are  now  in  the  possession  of  the  on- 
pany ;  some  rent  accrued  due  prior  to  the  coa- 
mencement      the  windinE^np,  and  8«ne  after 
wards.   So  far  as  the  question  depoids  upon  tkt 
winding-up  of  the  comjpany,  the  rigntsof  tbe  i^nia 
are  settled  by  sects.  87  and  163  of  the  Compusa' 
Act  1862.   Sect.  163  provides  that  "  wher?  as 
company  is  being  wound  up  by  tlie  conrtiW  sabjcd 
to  the  supervision  of  the  court,  any  attachmei^ 
sequestration,  distress,  or  execution  put  in  fetot 
against  tbe  estate  or  effects  of  the  company  ififf 
tho    commencement  of  the  winding-up  shall 
void  to  all  intents."  That  is  absolute  in  its  tcfsti 
but  it  has  been  held  repeatedly  to  be  controlled  hy 
sect.  87,  which  provides  that  l-  when  an  ezderta 
Digitized  by  VjOOgIC 
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been  made  for  windiug-ap  a  company  under  this 
Act,  no  suit,  action,  or  other  proceeding  shall  be 
proceeded  with,  or  commenced  gainst  the  company, 
except  with  the  leave  of  the  court,  and  sabject  to 
anch  tmnB  as  the  court  may  impose."   The  two 
Bections,  taken  together,  show  that  nodiatresscan 
be  leried  by  the  laiidlord  after  the  commencement 
of  the  winding-np,  except  with  the  leave  of  the 
oonrt.  Now  a  diatinotion  appears  to  have  been 
dnwn  by  the  cases,  where  a  landlord  cannot  come 
in  and  prove  in  the  winding-np,  and  where  he  can ; 
There  ho  cannot  oome  in  and  prove  nnder  the 
windiDg>ap  he  has  the  ordinary  rights  of  a  land- 
lord; but  where  he  can  come  in  and  prove — as  it 
is  admitted  he  can  do  in  this  case — he  cannot 
be  allowed  to  distraia.   That  being  so,  I  am  now 
called  upon  to  decide  on  the  effect  of  sect.  10  of 
the  Judicature  Act  1B75.   The  decisions  before 
that  Act  were,  to  my  mind,  somewhat  unreason- 
able. In  bankraptcy  the  rale  was  thoroughly 
settled  that  where  a  creditor  held  a  security,  he 
was  bonnd  to  realise  or  give  oredit  for  the  value  of 
his  secnri^  and  prove  for  the  difference.   In  Be 
Xeret  Wine  Shipping  Company,  I  considered  that 
(vith  regfurd  to  a  creditor  holding  secnrity),  a 
irinding-up  was  a  guaei  bankruptcy,  and  that  the 
same  rales  ought  to  be  applied  to  the  bankraptcy 
of  a  company  as  to  the  bankraptcy  of  an  indivi- 
doal.  Lord  Bomilly,  then  the  Master  of  the  Bolls, 
had  decided  the  other  way.   The  two  oases  came 
on  to  be  heard  together.   The  Court  of  Appeal 
came  to  the  conclusion  that  I  was  wrong,  and  that 
the  rule  in  bankraptcy  did  not  apply  to  the  Case 
of  s  winding-up.   All  doabt  upon  that  sabject  has 
now  been  removed  by  the  Judicature  Act  1875, 
sect.  10,  which  provides  that  "  in  the  winding-up 
of  any  company  under  the  Compaiiies'  Acts  1862 
and  1867,  whose  assets  may  prove  to  bo  insuffi- 
dent  for  the  payment  of  its  debts  and  liabilicies 
and  the  costs  of  winding-up  " — that  is  admitted  to 
be  the  case  here—"  the  same  rules,  shall  prevail 
and  be  observed  as  to  the  respective  rights  -of 
secQred  and  unsecured  creditors,  and  as  to  debts 
tnd  liabilities  provable,  and  as  to  the  valuation  of 
annuities  and  future  and  contingent  liabilities 
respectively,  as  may  be  in  force  for  the  time  being 
nnder  the  law  of  bankruptcy  with  respect  to  the 
estates  of  persons  adjudged  bankrupt.     The  re- 
aolt  ia  that,  in  the  winmng-up  of  a  company  all 
creditors   having  security  must  realise  or  give 
credit  for  the  value  of  their  security,  and  come  in 
and  prove  for  the  difference.   Now,  does  that  sec- 
tion apply  to  a  landlord  with  a  right  of  distress  P 
I  have  been  referred  to  sect.  16  of  the  Bankraptcy 
Act  1869,  sub-sect.  5  of  which  provides  that  a 
secured  creditor  "  shall  in  this  Act  mean  any  cre- 
ditor holding  any  mortgage,  charge,  or  lien  on  the 
bankrupt's  eatat^  or  anv  part  thereof  as  a  security 
fw  a  debt  dae  to  him.     I  think  it  clear  that  a 
ludlord  with  a  right  of  distress  does  not  come 
within  that  definition ;  he  has  a  right  to  resort  to 
the  land  demised  and  the  chattels  thereon ;  but  he 
has  not  a  charge  or  lien  or  any  security  whatever 
on  the  property  of  the  company.   Then,  does  sect. 
10  of  the  Judicature  Act  1875  do  more  than  apply 
to  Becared  creditors  in  the  winding-up  of  a  com- 
pany, the  rule  applicable  in  bankraptcy  ?   I  think 
It  was  directed  to  that  object  only.    A  trustee  in 
bankruptcy  has  many  privileges.    For  instance, 
he  can  surrender  a  lease  and  so  get  rid  of  bis  lia- 
bility ',  as  for  as  I  know,  there  is  no  provision  of 
that  kind  in  the  'Winding-up  Acts  applicable  to  an 


oflBcial  liquidator.   Kow,  if  it  were  the  c 
the  section  to  assimilate  the  rules  in  a  wii  i 
and  in  bankruptcy,  in  all  respects,  I  must 
the  conclusion  that  an  official  liquidatoi  i 
have  the  same  power  to  surrender  a  lei  ■ 
trustee  in  bankruptcy.    I  do  not  see  why  i 
power  should  not  oe  extended  to  the  case  of  ' 
ing-np,  but  the  Legislature  has  not  yet  thi  ; 
to  do  so.  Therefore,  I  cannot  look  upon  tbii 
as  a  provision  extending  to  a  landlord,  in  i  i 
of  a  winding-up,  all  the  rights,  as  betwet 
lord  and  tenant,  he  would  have  in  the  cas< 
bankraptcy  of  an  individual.   Upon  the  i  < 
come  to  the  conclusion  that  it  was  not  th  i 
tion  of  the  Legislature  to  interfere  with  th 
of  landlord  and  tenant,  as  they  existed  be 
Act.  I,  therefore,  come  to  the  conclusion  I  i 
section  does  not  apply  to  give  the  landlord 
of  distress — a  right  which  he  would  have 
it  had  been  the  bankraptcy  of  an  indivi( 
recover  one  year's  rent;  but  he  must  come 
prove  in  the  winding-up.  With  regsurd  to  i 
accrued  due  since  the  oommenoement  I 
winding-up,  if  the  parties  cannot  come  . 
arrangement,  the  matter  must  be  mentioue 
The  applicant  will  have  no  costs;  the  ' 
liquidator  will  have  his  costs  out  of  the  est  > 

Solicitors,  Meteditii,  Boberte,  and  MUlt 
n'son,  Betd,  and  RarriBon. 


TuMday,  Dec.  19, 1876. 
UnwoBTH  V.  SruEJiAN.  (a) 
Wm—Oomtntetion — Idfe  interest — ChUd  ; 
deeeaaed  daughter. 
A  iettaior  hegueathed  hie  retiduary  esiate  io 
in  trust  for  all  hie  children,  who,  being  aont 
attain  the  age  of  tweniy-one  years,  m 
daughters,  should  attain  that  age,  or  be  niai  ' 
equal  shares,  the  share  of  each  of  hie  so 
for  hie  own  absolute  use  and  benefit.  And  • 
share  of  each  of  his  daughters  in  the  sa 
estate,  the  same  should  be  held  by  his  trut  > 
trtiat  to  pay  her  the  income  dunng  her  1!^ 
after  her  death,  in  trust  for  her  children. 
Held,  that  the  children  of  a  daughter  who  di  < 
tlie  date  of  the  will,  but  before  the  testate 
entitled  to  the  share  their  motiver  would  hai 
for  life. 
Demoerbe. 

John  Speakman,  the  testator*  by  his  wil 
the  16th  JUarch  1872,  appointed  the  def< 
the  exeoutors  and  trustees  of  his  will ;  t 
said  testator  devised  and  bequeathed  unto  i 
trustees  all  his  real  and  personal  estate 
trust  to  sell  and  convert  into  money  all  sue 
of  bis  real  and  personal  estate  as  shou  I 
consist  of  money.    The  will  then  procet  i 
follows:  I  direct  and  declare  that  (subject  < 
charges  thereon  as  heroin  mentioned)  n  ■ 
trustees  shall  stand  possessed  of  my  sai 
estate,  and  the  moneys,  proceeds,  and  income  i 
therefrom  in  trust  for  all  my  children  whc 
a  son  or  sons,  have  attained  or  shall  attain  i 
of  twenty-one  years,  or,  being  a  daug1 
daughters,  have  attained  that  age  or  been  n 
or  shall  attain  that  age  or  be  married,  i; 
shares,  the  shore  of  each  of  my  sons  (otb  : 
my  son  David)  to  be  for  his  owu  absolute  i  i 
benefit.   
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The  will,  after  dealing  with  the  share  of  the 
testator's  son  David,  prtweeded  as  follows :  "  And 
as  to  the  share  of  each  of  my  daughters  of  and  in 
said  tmet  estate,  the  same  shall  be  held  by  my 
ntd  tmsteea,  in  trust  to  ber  the  annoat 
income  thereof  daring  her  life  for  her  separate  use 
A*ee  from  marital  control,  debts,  and  engagements, 
and  without  power  of  i^ienation  or  anticipation, 
and  on  her  receipts  alone ;  and,  after  her  decease, 
in  trust  for  her  child,  if  only  one,  or  for  all  her 
children,  if  more  than  one,  who  either  before  or 
after  her  decease  shall,  being  a  son,  attain  the  age 
of  twenty-one  years,  or,  T)eing  a  daughter  or 
daughters,  attain  that  age  or  marry,  in  cqaal 
shares  ;  and  in  case  any  of  my  said  daughters  shall 
die  without  having  any  child  who  shall  acquire  a 
Tested  interest  in  their  respective  shares  under 
this  m^  will,  then  the  shares  of  each  such  daughter, 
inclndmg  any  share  or  shares  accruing  under  this 
present  cross  limitation  shall  go  to  and  be  held  in 
trust  for  snob  of  mjjr  other  children  as,  being  a  son 
or  sons,  have  attamed  or  shall  attain  the  age  of 
twenty-one  year8,or,being  a  daughter  or  daughters, 
have  attained  that  age  or  been  married,  or  shall 
atttun  that  ago  or  be  married,  in  equal  shares ;  the 
share  of  each  son  (other  than  my  said  son  David) 
to  be  for  his  own  use  and  benefit  absolutely,  and 
the  share  of  my  said  son  David,  and  the  share 
of  each  o£  my  daughters  to  be  held  upon  the  same 
trusts,  and  subject  to  the  same  directions  and 
limitations  over  as  are  hereinbefore  declared  con- 
cerning his  or  her  original  share."  Provided 
always,  and  the  testator  thereby  declared  that  if 
any  sou  of  bis  Hhould  die  in  his  lifetime  leaving  a 
child  or  children,  the  child  or  children  of  the  son 
or  of  each  sou  so  dying  as  aforesaid,  who,  being 
male,  should  attain  the  age  of  twenty-one  years, 
or,  being  female,  should  attain  chat  age  or  marry, 
ahoald  take,  and,  if  more  than  one,  equally  amongst 
tihem  the  share  to  which  his,  her,  or  their  parents 
lor  respective  parents  would  have  been  entitled  of 
and  in  the  sud  residuary  trust  estate  and  moneys  if 
Bnch  parent  had  survived  the  testator,  and  attamed 
the  age  of  twenty-one  yeaxa,  including  any  shftre 
or  shares  which  would  have  accrued  to  such 
parents  under  the  trusts  and  provisions  in  that 
behalf  thereinbefore  or  thereinafter  contained. 

The  testator  died  on  the  Slst  March  1873, 
leaving  several  children  him  surviving. 

Alice,  one  of  the  daughters  of  the  testator,  died 
on  the  16th  Aug.  1872,  after  the  date  of  the  will, 
and  in  the  lifetime  of  ber  father. 

Some  time  prior  to  the  date  of  the  will  the 
testator's  danghter  Alice  had  married  the  defen- 
dant WUliam  Unsworth. 

The  plaintiffs,  the  eldest  of  whom  bad  attained 
twonty'one,  were  the  three  children  of  Alice 
Unsworth ;  and  they  now  bronght  this  action 
against  the  defendants,  as  trastees  of  t^e  will, 
claiming  a  declaration  that  they  were  entitled, 
under  the  trusts  of  the  will,  to  Bharo  in  the 
testator's  real  and  personal  estate. 

The  defendants  demnrred. 

The  question  raised  by  the  demurrer  was, 
whether  the  pluntiSs  took  any  interest  under 
the  will. 

J .  Peareon,  Q.C.  and  Oroovenor  Wooda,  in  support 
of  the  demurrer.— The  will  begins  with  a  gift  to 
the  children  as  a  clas.<i.  If  the  will  had  stopped 
there,  each  danghter  who  survived  the  testator 
would  have  taken  absolutely ;  and  Mrs.  Unsworth, 
who  died  in  his  lifetime,  would  have  taken  nothing. 
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The  only  interest  the  plaintiffs,  the  children  d 
Mrs.  Unsworth,  can  take,  is  in  the  "share "of 
their  mother;  and  she,  having  predeceased  the 
testator,  took  no  share :  {Olney  v.  Batea,  3  Drew. 
319)  [Malims,  y.C. —  In  that  case  there  na 
a  anbstitntionary  gift  to  the  children,  in  an 
event  which  did  not  happen.]  Here  there  is  no 
substitutionary  gift  to  the  children.  In  Sttwari^. 
Jones  (3  De  G.  &  J.  532)  there  was  an  absolute 
gift,  in  the  first  instance,  to  daughters  who  should 
attain  twenty-one ;  followed  by  a  declaration  that 
the  share  to  which  each  of  his  daughters  should 
become  entitled  on  attaining  twenty-one  should 
be  held  by  the  trustees  in  trust  for  such  daugbt-er 
for  her  life,  and  afterwards  for  ber  children;  and 
it  was  held  that  the  children  of  a  daughter  who 
died  after  the  date  of  the  will,  in  the  lifetime  of 
the  testator,  did  not  take  any  interest.  Steioart  k 
Jonea  is  undistinguishablo  from  the  present  case 

Olasse,  Q.C.  and  Uighy,  for  the  plaintiffs. — In 
Stewart  v.  Jonea  the  words  were,  "  the  share  to 
which    each   of   my  daughters  shall  become 
entitled."   In  Be  Potter's  TrutU  (20  L.  T.  Bep. 
N.  S.  649 ;  L.  Bep.  8  Eq.  60)  yonr  Lordship  dis- 
approved of  the  derasion  in  Stewart  t.  Jonee.  In 
Habergham  v.  BidehtOgh  (L.  Bep.  9  Eq.  Z^h), 
where  there  was  a  gitt  to  a  class  in  tbo  first 
instance,  it  was  held  that  children  pf  members  of 
the  class,  who  died  between  the  date  of  the  vill 
and  the  death  of  the  testator,  were  entitled  to 
share.   They  also  referred  to 
VarUy  v.  FPinn,  2  E.  &  J.  700 ; 
St  Hoiehbiti'a  TnuU,  L.  Bap.  8Eq.  «3 ; 
Walker  r.  Jfaui,  1  Jae.  ft  W.  1. 

J.  Pearson,  Q.G.  in  reply. — Id.  Sdbargham  x. 
Bidekal</h,  Siewa/rt  v.  Jones  waa  not  cited. 

Maliks,  T.C,  after  reading  the  clauses  in  the 
will  set  out  above,  continued. — So  that,  alter 
giving  his  property  absolutely  to  his  sons  who 
attained  twenty-one,  foreseeing  the  poKtbih^ 
of  some  of  them  dying  in  bis  lifetime  leaving 
children,  the  testator  says,  "  If  they  do  so,  their 
issue  are  to  take  the  share  the  parent  wonld  ban 
tsken."  He  makes  no  such  provision  with  regard 
to  daogbters,  as  I  think,  for  a  very  plain  reason— 
because  he  was  fally  aware  that  be  intended  by  his 
will  to  make  his  daughters  tenants  for  life  only, 
with  remainder  to  their  children ;  and  that,  con- 
sequently, if  a  daughter  died  in  his  lifetime 
leaving  a  child,  the  only  effect  would  be  to  lei 
the  child  into  possession  immediatdy,  instead  of 
after  the  death  of  the  mother.  Alice,  one  of  the 
daughters,  died  in  the  lifetime  of  her  father,  leir- 
ing  a  family,  one  of  whom  is  now  of  age.  The  will 
is  dated  in  1872  ;  and,  therefore,  that  chi^  mast 
have  been  of  considerable  age  when  the  will  was 
made.  Now,  with  regard  to  the  conBtmcUcm  itf 
wills,  I  can  only  repeat  f^In  what  I  have  had 
occasion  to  repeat  very  frequently,  that  the 
proper  mode  of  constratng  a  will«  acoradtsg  to 
my  view,  is,  first  of  all  to  satisfy  yoni^eU  what 
the  intention  of  the  testator  was,  and,  when 
you  have  satisfied  yoursdf  what  the  inteiuioB 
was,  to  see  if  you  can  find  words  to  cany  thai 
intention  into  effect.  Now,  with  r^ard  to  ths 
intention  of  this  testator,  no  one  has  suKested 
the  shadow  of  a  doubt.  Beyond  all  do^  the 
testator  intended  every  daughter  to  be  simply 
tenant  for  life ;  and,  therefore,  if  a  daughter  dtot 
in  his  lifetime,  the  simple  effect  would  be  to 
accelerate  the  entering  into  possession  of  the 
remundermen.    It  would  b^^an  extraordintiy 
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thing  to  sAy  that  this  testator  meant  that,  if  a 
son  died  in  his  lifetime,  his  children  should  be 
aabstitnted  for  him  ;  bat  that  if  a  dauf^hter  died 
in  hi^  lifetime   her  children  Bhould  be  wholly 
excluded.     I  am  perrectlj  satixfied  that  this 
testator  intended  to  make  his  daughter  eimply 
tenant  for  life  oE  a  share  of  his  property.  He 
rails  it  her  "  share ;  "  and  it  is  her  share  for  the 
purpose  of  dirision,  for  the  purpose  of  ascertaining 
into  how  many  shares  the  property  is  to  be 
dinded,  and  for  no  other  purpose.   The  intention 
19   clear  beyond  all  doabt;  and  I  can  see  no 
difficulty  in  carryinf;  that  intention  into  efFeot. 
The  case,  to  my  mind,  is  so  perfectly  ulear  that, 
bat  for  the  case  of  Stewart  v.  jone$,  I  should  have 
orermled  the  demurrer  at  once.    Now  I  find 
that,  in  the  year  1869,  in  giving  judgment  in 
J£<9  PoUei't  Trust,  I  express^  myself  thus  with 
reference  to  that  ca<ie :  "  The  only  other  case  is 
Stetcari  v.  Jones,  where  I  am  astonished  to  find 
that   the  present  Ijord  Chancellor  (then  Vice- 
Chancellor  Wood)  held  that  the  children  of  a 
parent  who  died  between  the  date  of  the  will  and 
the  testator's  death  were  not  entitled  to  take; 
on  appeal.  Lord  Chelmsford  affirmed  the  decision, 
stating  that  he  entertained  no  doubt  npon  the 
case.  There  the  language  of  the  will  was  difftirent 
from  this;  bat  that  case  appears  to  me  to  be  so 
contrary  to  sound  principle,  that  even  if  it  had 
been  precisely  similar  to  the  present  I  should  have 
decided  the  other  way,  in  order  that  it  might 
have  been  reconsidered.**   I  adhere  now  to  the 
intention  which  I  then  expressed.    I  intend  to 
decide  the  other  way  now,  in  order  that  my 
decision  may,  if  necessary,  bo  reconsidered.    I  am 
clearly  of  opinion  that  the  words  of  the  will  are 
abundantly  sufficient  to  enable  me  to  carry  the 
manifest  intention  of  the  testator  into  effect,  I 
entirely  subscribe  to  the  observations  of  Vice- 
Chancellor  James  in  Hahergham  v.  BidehaZgh  as 
to  the  principle  which  ought  to  guide  the  court — ■ 
which,  indeed,  is  the  principle  always  acted  npon 
in  construing  wills ;  that  is  to  say,  not  by  having 
recourse  to  technical  and  absurd  rules  of  con- 
■bmction.  to  defeat  the  intention  of  the  testator ; 
Imt  nther,  by  a  &ee  and  liberal  and  common'sense 
interpretation  of  the  langnase  naed,  to  carry  the 
manifest  intention  of  the  testator  into  effect.  On 
these  gronnds  I  am  of  opinion  that  the  mother 
iras  tenant  for  lifb  only^  with  remainder  to  her 
children ;  and  that,  oonseqnenth',  the  children  have 
an  interest  in  the  property.  The  demorrer  will, 
therefore,  be  overruled. 

Solidtors  :  Field,  Boaeoe,  and  Co. :  MiXm^ 
Middle,  and  MeUor, 


(Before  Tiee-Chanoellor  BAOcnr.) 

Thursday,  Nov.  23,  1876. 

liOKDOH  AMD    St.  KaTHABIKE  DoCKS  CoKFANT  V. 

Mbtbopolitan  Bailway  Comtant.  (a) 
Practice— '  Pleading  —  Beply — Qeneral  iravarse — 
New  assignment— Ordo"  XXIV.,  rule  2— Order 
XIX.,  rr.  2, 18,  21. 
A  railway  company  were  defendants  to  on  oefum 
toAuA  raised  the  question  whether  or  no  a  piece 
of  land  was  included  in  an  agreement,  the  plavn- 
tiffs  asserting  that  it  was  not  included  and  that 
ihe  agreement  conferred  no  title  on  the  defendants 
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to  take  it,  and  that  the  defendants  had  given  no 
statutory  notice  of  their  intention  to  take  it.  The 
defendants  pleaded  that  the  piece  of  land  was 
comprised  in  and  shown  on  the  plane  deposited 
witli  their  railway  hill,  of  which  tlie  plaintiffs  had 
full  Tenowledge;  that  they  were  empowered  to  take 
comptdaorily  the  piece  of  land  and  to  enter  upon 
a  for  the  purposes  of  the  agreement,  and  denied 
that  the  agreement  conferred  no  title  on  them  to 
take  it.  The  plaintiffs  by  their  reply  joined  issue 
generally  on  the  statement  of  defence,  and  ^un 
pleadedjresh  matter. 

Seld,  on  the  motion  of  tJie  defendant*,  that  (he 
plaintiffs  had  no  right  to  introduee  fretk  matter 
tnto  their  r^ly,  and  ihat  the^same  toae  irreleoant 
to  the  issue,  and  must  be  tirutA  out. 

Uonox. 

This  was  an  application  by  the  defendants  to 
strike  out  certain  paragraphs  of  the  plaintiffs' 
reply  to  the  defendants'  statement  of  defence. 

Prior  to  July  1864,  the  St.  Katharine  Dock  Com- 
pany was  seised  of  freehold  premises,  mauy  acres 
in  extent,  and  principally  consisling  of  or  occupied 
as  lofty  and  capacious  ranges  of  warehouses,  and 
known  as  the  "  Cutler-street  Warehouses." 

In  June  1864,  the  defendant  company  promoted 
a  bill  for  the  extension  of  their  railw^.  This 
was  opposed  by  the  St.  Katharine  Dock  Company 
on  the  ground  that  the  proposed  extension  would 
injure  and  damage  the  Cutler-street  Warcdionses. 

On  the  2nd  Ju^  1864,  an  agreement  was  entered 
into  by  which  the  defendant  company,  in  considera- 
tion of  the  St.  Katharine  Dock  Company  with- 
drawing its  opposition  to  the  bill,  covenanted 
{inter  alia)  that  they  would  so  construct  their  line 
of  railway  as  not  to  prejudice  the  safety  of  the 
Cutler-street  Warehouses,  and  would  underset  the 
walls  thereof  so  as  to  prevent  any  subsidence,  and 
would  so  construct  their  works  under  a  plot  of 
land  marked  A  on  the  plan  and  adjoining  the 
Cutler-street  Warehouses  as  that  the  St.  Katha- 
rine Dock  Company  could  build  and  use  safdy 
warehouses  thereon,  and  would  grant  them  the 
right  of  building  on  the  plot  A. 

By  the  London  and  St.  Katharine  Docks  Act 
1864  the  St.  Katharine  Dock  Goa^ny  amalga- 
mated with  the  London  Dook  Company,  ai^ 
became  the  plaintiff  company. 

The  plot  of  land  marked  A  was  contiguous  to 
but  was  wholly  without  the  Cutler-street  Ware- 
houses, properly  so-called,  and  no  [»rt  of  the  ware- 
houses were  erected  on  it. 

Disputes  subsequently  arose  as  to  whether  a 
smi^l  "triangular  piece  of  land"  did  or  did  nob 
form  |urt  of  pbt  A,  and  on  the  10th  May  1876, 
the  plaintiff  company  commenced  an  action  against 
the  defendant  company,  alleging  (paragraph  14). 
that  the  agreement  did  not  confer  onor  vest  any 
estate,  right,  or  title,  on  the  defendant  company  to 
take  or  use  any  portion  of  the  Cutler-street 
Warehouses,  but  omy  ocmferred  a  qualified  right 
to  enter  npon  and  take  A  sabieot  to  the  conditions 
of  the  i^reement ;  (paragraph  16)  that  plot  A  had 
well  defined  limits  and  abuttals  wholly  wiUiont 
the  CntlMT-Btreet  Warehouses,  and  that  no  portion 
of  the  warehouses  were  erected  on  it ;  (paragraph 
20)  that  the  triangular  piece  of  land  was  no  por- 
tion of  A,  bat  formed  part  of  the  Cutler-street 
Warehouses;  (paragrapn  22)  that  no  statutory 
notice  had  been  served  on  the  plaintifi'  company  - ' 
of  the  intention  of  the  defendant  company  to 
enter  and  take  possession  of  any /part  Use 
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Catler-Btreeb  Warehoases ;  and  claiming  a  declara- 
tion that  by  the  terms  of  the  agreement  the  de- 
fEodant  company  werO  not  entitled  to  any  land  of 
the  plaintiff  company  except  plot  A,  and  an 
iiijanction  to  restrain  the  defendant  company  from 
taking  possession  of  the  triangular  piece  of  land. 

The  defendant  company  by  their  statement  of 
defoDce  asserted  that  copies  of  the  plans  and  sche- 
dules of  the  lands  proposed  to  be  taken  for  the  pur- 
poses of  their  bill  were  in  the  hands  of  the  plaintiff 
company  before  the  agreement  was  come  to,  and 
that  plot  A  and  the  triangular  piece  of  land  were 
shown  on  such  plans ;  (paratjraph  3)  that  the 
defendant  company  were  empowered  to  take  com- 
pnlsorily  plot  A  antf  the  triangular  piece  of  land, 
bat  Trere  not  empowered  to  take  part  of  the 
Ontler-street  Warehousea ;  (paragraph  5)  that  the 
agreement  conferred  on  them  the  right  of  con- 
structing their  railway  under  the  triangular  piece 
of  land  and  of  entering  thereon  subject  to  the  term 
of  tho  agreement,  and  denied  the  statements 
contained  in  14 ;  (paragraph  8)  that  the  plaintiff 
company,  with  a  letter  of  the  19th  Aug.  1875, 
handed  to  the  defendant  company  a  plan  showing 
the  structure  for  which  they  required  the  defen- 
dant company  to  provide  in  the  construction  of 
their  tun^iel  adequate  support  in  conformity  with 
the  said  agreement,  and  that  such  plan  comprised 
the  triangular  piece  of  land ;  (paragraph  9)  that 
the  triangular  piece  of  land  did  not  form  part  of 
the  Cutler-street  Warehouses,  and  that  no  statutory 
notice  had  been  giyen. 

The  plaintiff  company  by  their  reply  joined 
issue  on  the  aeveral  paragraphs  of  the  statement  of 
defence,  except  bo  much  uf  paragraph  3  as  stated 
that  the  defendant  company  were  not  empowered 
to  take  part  of  the  Cutler-street  Warehouses,  and 
proceeded  as  follows : 

2.  The  plaintiff  company,  in  reply  to  the  third 
pai-s^raph  of  the  statement  of  defence,  say  that  tho 

Eeriod  within  which  the  defendant  company  were 
ound  to  exercise  their  statutory  powers  expired 
on  the  1st  Aug.  1875,  and  that  thoy  had  given  no 
such  statutory  notice. 

3.  In  reply  to  the  Gfth  paragraph  of  statement  ot 
def  enoe,  the  plaintiff  company  say  that  tho  only  land 
of  the  plaintiff  company  which  extended  along  the 
Ontler-Rtreet  Warehonses  was  the  plot  of  land  A. 

4.  In  reply  to  the  eighth  paragraph  of  the  state- 
ment of  defence,  the  plaintiff  company  say  that  the 
plan  therein  referred  to  incindes  buildings  proposed 
to  be  erected  within  the  Cutlcr-stroet  Warehouses. 
That  such  part  of  the  structure  as  by  the  said  plan 
was  shown  to  be*^  erected  over  the  triangular 
piece  of  laud  was,  in  fact,  a  portion  of  the  new 
premises  proposed  to  be  constructed  within  the 
€utler-8treot  Warehouses  as  part  of  and  so  as  to  be 
in  conformity  with  the  buildings  to  be  constmoted 
on  plot  A. 

The  defendant  company  now  .moved  to  strike 
out  of  the  reply  paragraphs  2,  3,  and  4,  on  the 
ground  that  the  same  were  eithertotally  irrelevant 
to  the  issue,  or,  in  fact,  a  confession  and  ayoidance 
which  ought  to  be  pleaded  by  way  of  amendment 
in  the  statement  o£  claim. 

Kay,  Q.O.  and  Fellowe,  tor  the  motion. — ^The 
^od,  3rd,  and  4th  paragraphs  ofthe  r^Iy  are  either 
totidly  irrelemnt  or  amount  to  a  confession  and 
BToidance.  The  2nd  paragraph  denies  that  we 
have  any  statutory  right  to  take  the  triangnhiT 
piece  of  land ;  the  3rd  alleges  that  we  had  a  cer- 
tain time  for  exerdeing  our  statutory  right  to  take 


it,  and  the  3rd  asserts  that  we  have  not  exer- 
cised that  right.  These  allegations  are  incontis- 
tent  with  each  other  and  with  the  statement 
of  claim,  by  which  the  plaintiffs  do  not  allege 
that  wo  claim  this  piece  of  land  by  virtue  of  our 
statutory  powers,  out  as  incladed  in  tho  at;ree- 
ment.  Earp  v,  Henderson  {li.  Bep.  2  Ch.  D.  254; 
34  L.  T.  Rep.  N.  S.  decides  that  a  reply  must, 
except  under  very  special  circumstauces,  be  con- 
fined to  a  simple  joinder  of  issue.  If  tho  plaintiff 
finds  it  necessary  to  allege  new  matter  by  way 
confession  and  avoidance,  he  must  do  bo 
amending  his  statement  of  claim.  (Wilson's  Judi- 
cature Act,  and  Orders,  p.  348).  So  far,  therefwe, 
as  this  reply  is  a  confession  and  avoidADCO,  it  is 
wrong  in  point  of  pleading,  and  so  far  as  it  is  not 
a  confession  and  ayoidance  it  ia  totally  irrelerant 
and  unnecessary,  and  should  be  struck  out 

Sir  H".  3f.  Jackaon,  Q.C.  and  Croasl^,  for  tits 
plaintiffs. — These  paragraphs  inserted  in  the  replj 
are  right  in  point  of  form  and  unobjectionable  ia 
point  of  ploading,  and  are  in  accordaiiee  with  the 
rules  and  the  practice  of  the  courts.  The  defen- 
dants could,  with  leave  of  the  court,  have  put  in  s 
rejoinder  to  our  reply  (Order  XXTV.  r.  2).  and 
we  offered  to  consent  to  this  if  they  felt  embar- 
rassed by  our  reply.  This  is  in  fact  merely  & 
motion  for  coats.  The  sole  issue  is  whether  or  no 
the  agreement  includes  the  triangular  piece  of 
land.  We  say  it  does  not.  As  to  the  second 
paragraph  of  tho  reply,  it  simply  says  wo  admit 
you  had  power  to  toke  this  tnangnlar  pieoe  of 
land,  but  your  time  to  take  it  expired  before  the 
dispute  arose,  and  therefore  yonr  statntoiy  rigbt 
is  gone.  That  is  a  perfttstly  legitimate  reply,  and 
no  confession  and  avoidanoe.  Then  paragraph 
3  says  we  admit  you  could  take  the  land  ex- 
tending along  the  Cutler-street  Warehouses,  bat 
that  land  is  plot  A,  and  the  triangular  piece  doee 
not  extend  along  the  warehouses,  but  is  part  of 
them.  That  is  a  clear  statement  in  reply,  aod 
puts  the  other  party  to  proof  of  the  fact  denied. 
Xiastly,  we  say  that  the  plan  mentioned  referred 
to  buildings  and  not  to  land.  That  is  unobjec- 
tionable, and  is  no  confession  and  avoidance. 
This  reply  is  founded  on  and  is  clearly  within 
Form  6  in  the  Schedule  to  the  Roles,  which 
shows  that  fresh  matter  may  be  introduced  bj 
way  of  reply,  and  this  also  appearB  from  tlis 
Order  XIX.  rr.  2, 18,  21,  and  WSscm's  Judicatue 
Acts  and  Orders,  p.  354.  We  submit  that  the 
proper  course  for  toe  defendants  to  have  adopted 
was  to  join  issue  by  way  of  rejoinder  on  the  fresh 
matter  in  our  reply. 

Bacon,  Y.C. — The  only  question  in  this  ease 
what  is  tho  moaning  and  construction  of  the 
agreement  P  In  my  opinion  the  plaintiffs  have 
no  right  to  introduce  new  matter  into  tfadr 
reply  which  has  nothing  to  do  with  that  agree- 
ment. By  their  reply  the  plaintiffs  first  join  issue 
generally  on  the  statement  of  defence,  KEoept  as 
to  the  third  paragraph  thereof.  They  then  go  od 
to  plead  that  the  defendants  were  bound  » 
exercise  their  statutory  power  within  a  OBrtaia 
time,  and  had  not  done  so-  That  ia  a  nutter  of 
law  which  appears  on  the  pleadings*  and  re^mies 
no  fresh  reply.  Then  the  &tth  paragim|di  n  «> 
assertitm  that  ariaea  on  tiie  constroction  of  the 
agreement  itself.  The  last  paragraph  of  the  rq^ 
is,  in  my  opinion,  wholly  irrelevant  and  ooi 
of  place  in  these  pleading.  The  Act  is  heny 
cavilled  at,  and  forms  of  ^^^1^^^^^'^°°'^ 
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woreo  than  those  from  which  we  have  escaped. 
The  Forma  in  the  Schedule  to  the  Act  are  uaef  □! 
as  precedents,  bat  are  bj  no  means  binding  in  all 
cases.  In  my  opinion,  the  paragraphs  of  the 
reply  objected  to  are  vicious,  and  oaght  to  be 
struck  out,  bob  oa  the  application  is  frivolous  and 
unnecessary,  I  will  make  the  order  without  giving 
an  J  costs. 

Solicitors  for  the  plaintiffs,  Sacon  and  Turner. 
Solicitors  for  the  defendants,  BureketU. 


Thwrsday,  Nov.  SO,  1876. 
Hall  v.  Eve  (a). 
Practice — Pleading — Reply,  form  of — AlUgaiions 
tn  df/enoe  tpeeifioaUy  dealt  with — Ofdere  XIX., 
rr  14.  18.  19;  JCZTK,  r.  2;  XXFI.,  r.  3; 
XXXYIU  T.  S. 
To  a»  odton  io  enforce  the  specific  peiformanee  of 
an  agreement  to  grant  a  lease  the  defendants 
pleaded  that  the  pUUntiff  had  forfeited  his  right 
to  a  lease  by  reason  of  breaches  of  certain 
ayvenanis  and  conditions  in  the  agreement,  and 
that  they  had  accordingly  determined  the  agree' 
ment.  The  plaintiff,  in  his  reply,  after  admit- 
ting certain  paragraphs  of  the  statement  of 
defence,  proceeded  to  deal  seriatim  with  those 
aUegations  in  the  defence  which  he  did  not 
admit,  and  in  partimlar  the  aUegations  as  to 
tho  alleged  breaches  and  determination  of  the 
agreement,  introdzudng  new  matter  of  law  and 
of  fad  on  which  he  relied  to  displace  such 
aUegalione,  and  concluded  kie  reply  by  joining 
tntM  genmnUy  on  "  such  of  the  aUegations  in 
the  statement  of  defence  as  had  not  been  {herein- 
hifore  admitted." 
On  motion  hy  the  defendant  to  stnke  out  the  reply 

ae  erroneous  inform  and  in  point  of  pleading, 
Seld  {following  Earp  v.  Henderson,  Ji.  Rep. 
2  Oh.  D.  254;  34  L.  T.  Bep.  N.  8.  844).  that  the 
reply  was  erroneous  and  must  be  struck  out,  but 
torn  liberty  to  the  plaintiff  to  amend  Jiia  state' 
meni  ofdd&m. 
This  was  an  applioation  which  raised  the  qnes- 
tion  whether  the  plaintiffs  reply  was  right  in  form 
and  in  point  of  pleading. 

The  statement  of  oUum  asked  for  the  speoifio 
performance  of  an  aj^^reement  dated  5th  March 
1875,  and  that  the  defendants  shoald  be  ordered 
to  execute  a  proper  conveyanoe  of  premises 
therein  comprised  to  the  plaintiff  or  as  he  should 
direct. 

The  agreement  was  made  between  the  defen- 
dants, W.  Eve  and  G.  WhiCFen  (the  liquidators  of 
a  company),  of  the  one  part,  and  the  defendant, 
Thomas  lAne,  of  the  other  part,  whereby  Thomas 
J^ne  covemmted  wiLh  the  liquidators  that  ho 
would  within  the  first  twelve  months  of  the  term 
thereby  agreed  to  be  granted,  build  on  the  piece 
of  land  thereby  agreed  to  be  demised  not  less  than 
five  tmd  not  more  than  seven  houses  with  shops. 
And  the  liquidators  agreed  that  they  would 
at  the  time  therein  mentioned  grant  a  lease 
nnto  Thomas  Lane,  or  nnto  snwi  person  or 
persons  as  he  should  for  that  purpose  nominate, 
A  lease  of  the  piece  of  land  witn  the  houses  and 
■hc^  to  be  erected  and  boilt  thereon  for  titie  term 
«(  ninety  years,  from  the  25th  Dec.  1874,  at  the 

(a)  ]t«p«t«d  I7  H.  L.  Fusu,  Ek.,  Bsnistaz^Uaw. 
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yearly  rent  of  361.,  payable  half  yearly.  And  the 
same  agreement  provided  tbat  Thomas  Lace  and 
his  assigns  should  have  the  option  of  purchasing 
the  freehold  of  tho  whole  of  the  piece  of  land  for 
650Z.,  sabjecc  to  such  option  being  eserciaed 
before  the  2jth  Dec.  1875,  and  before  any  lease 
should  have  been  granted. 

Subsequently  Ttiomaa  Lane,  for  valuable  con- 
sideratton,  transferred  the  benefit  of  the  agree- 
ment to  the  plaintiff  by  an  agreement  dated  the 
24th  April  1875,  whioh  provided  that  immediately 
after  the  signing  of  the  last  mentioned  agreement 
Thomas  I^ane  slusuld  give  notice  to  the  liquidi^ors 
of  his  desire  to  exercise  the  option  of  purchase, 
and  that  the  benefit  of  such  option  belonged  to 
the  plaintiff,  and  that  from  the  signing  of  the 
last-mentioned  agreement  and  until  the  comple- 
tion of  the  purchase,  the  piece  of  land  should  be 
considered  to  belong  equitably  to  the  plaintiff,  and 
that  he  and  his  agents  should  have  full  right 
to  enter  upon  the  same  at  all  times. 

Dae  notice  of  this  second  agreement  and  of  the 
determination  of  Thomas  Lane  to  exercise  the 
option  to  purchase  was  given  to  the  liquidators. 
An  abstract  of  the  title  was  furnished,  and  a  drafl 
conveyance  to  the  plaiutiff  prepared  and  for- 
warded to  the  liqui^tors,  but  tue^  refused  to 
complete:  thereupon  the  plaintiff  commenced 
this  action. 

The  liquidators,  in  their  statement  of  defence, 
only  admitted  tho  agreement  of  the  5lh  March 
1875,  as  it  should  appear  when  produced  to  the 
court  at  the  hearing,  alleging  that  it  contained 
other  and  material  covenants  and  provisions  than 
those  referred  to  in  the  statement  of  claim,  and 
in  particular  covenants  by  T.  Lane  until  the  lease 
should  be  granted  to  pay  the  rent  thereby  agreed 
to  be  reserved  and  all  rates  and  taxes,  and  a 
proviso  that  if  tho  rent  reserved  or  any  part 
thereoF  thould  be  in  arrear  for  twenty-one  days, 
or  if  T.  Lane,  his  executors,  administrators,  or 
assigns  "  shall  not  duly  observe  and  perform  all 
and  singular  the  covenants,  conditions,  and  articles 
of  luroement  hereinbefore  contuned,  and  on  his 
or  Uieir  part  to  be  observed  and  performed,"  then 
it  should  be  lawful  for  the  liquidator  to  deter- 
mine the  agreement  and  to  re-enter  wid  rnKJesess 
the  premises,  and  'also  a  proviso  that  "  every 
embankment,  viaduct,  building  or  fence  made  at 
any  time  on  the  land  agreed  to  be  hereby  demised 
within  50ft.  of  the  Viotoria*road  or  of  the  Circus 
thereof,  shall  be  formed,  planted,  built,  or  con- 
structed In  such  manner  and  aooording  to  de- 
signs to  be  previously  approved  by  the  Batter- 
sea  Park  Commissioners,  and  that  any  lease  to 
be  granted  under  the  agreement  should  contain 
GovenEutts  to  that  effect.  Th^  also  alleged  that 
Thomas  Lane,  prior  to  the  24th  of  April,  oom- 
menced  building  upon  parts  of  the  land  within 
50ft.  of  the  Victona-road,  without  the  required 
prior  sanction  and  approval  of  designs  by  the 
Battersea  Park  Commissioners,  and  that  both  the 
plaintiff  and  T.  Lane  had,  prior  to  5tli  April  1875, 
made  defiuxH  in  building  ud  insuring  the  honses 
and  otherwise  in  observing  and  performing  the 
oovOTiants  in  the  agreement,  and  had  neglected  an<l 
refused  to  pay  any  rent,  and  that  they  according^, 
on  5th  April  1875,  determined  the  agreement  of 
the  5th  March  1875,  and  on  the  commencement  ol 
this  actisn  brought  an  action  for  the  purpose  o' 
ejecting  T.  Lane,  who  was  still  in  possession  of  tho 
land,  and  that  the  action  of  ^ecttnont  was  atiil 
Digitized  byVjOOglC 
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pending,  and  they  (hen  proceeded  to  state  more 
pftrticDlorly  their  case. 

The  plaintiff  hy  his  reply,  after  admitting  cer- 
tain par^traphs  in  the  defeace,  proceeded  to  deal 
specifically  with  each  allegation  in  the  defence 
irhich  he  did  not  admit,  and  asserted  in  particular 
that  even  if  (which  he  did  not  admit,  bab  denied) 
any  default  in  the  ohservance  of  or  any  breach  of 
any  of.tfae  covenants  or  conditions  in  the  agree- 
ment of  the  5th  March  1875  contained  were  made 
or  committed  by  T.  Lane  or  himself,  such  defaalts 
or  breaches  were  waired  by  the  acts  of  the  iiqni- 
dators,  and  aleo  that  the  liquidators  wcro  not 
entitled  by  reason  of  the  allogea  breaches  to  deter- 
mine the  agreement,  for  that  Thomas  Lane,  to  the 
.knowledge  of  the  Hqnidators,  entered  into  the 
agreement  for  the  purpose  of  building  houses  with 
shops  upon  the  land  comprised  in  the  agreement, 
ana  that  the  liquidators  well  knew  such  land  was 
subject  to  and  bound  by  certain  restrictive  core- 
nants,  whereby  T.  Lane  was  liable  to  be  prevented 
from  bntlding  shops  thereon,  and  that  the  liqui- 
dators concealed  this  fact  from  him ;  and  that,  as 
to  the  rent,  the  option  to  purchase  was  exercised 
before  any  rent  accmed  due,  and  that  immediately 
npon  notice  of  such  option  being  given  he  became 
in  eqnity  the  owner  of  the  fee  simple,  and  so  on. 
And,  lastly,  the  plaintiff  joined  issue  with  the 
defendants  upon  tfacir  statement  of  defence,  except 
as  to  such  oE  the  allegations  therein  as  were  not 
admitted. 

This  reply  was  delivered  to  tiie  defendants  on 
tiie  20bh  Nov.,  together  with  a  notice  of  trial. 

The  liquidators  thereupon  applied  under  Order 
LIX.  to  set  aside  the  reply  as  irregnlar  and 
erroneous  in  form  and  point  of  pleading,  and  that 
the  notice  of  trial  at  the  same  time  delivered  might 
also  be  set  aside  as  irregnlar,  with  costs. 

Kay,  Q.C.  and  Borton  Smith,  for  the  motion. — 
This  raises  aa:ain  the  question  which  was  decided 
in  Earp  v.  'Henderson  (L.  Bep.  2  Ch.  D.  254 : 
34  L.  T.  Bop.  N.  S.  844).  It  is  another 
attempt  to  introduce  new  facts  and  a  new  de- 
fence by  reply  to  which  there  can  be  no  pleading 
in  answer,  and  we  say  that  the  new  facts  and 
defence  ought  to  be  introduced  into  the  statement 
of  claim  b^  amendment.  There  are  three  several 
separate  mconsistent  defences.  First,  the  de- 
fendant denies  that  he  has  oommittedany  breach ; 
secondly,  he  says  that  suppose  a  breach  has  been 
committed,  the  liquidators  hare  waived  it;  and, 
thirty,  if  they  have  not  waived  the  breach,  they 
have  committed  something  like  fraud  uoon  him 
because  they  concealed  from  him  that  it  was  a 
breadi.  We  submit  that  this  is  a  totally  impro- 
per reply.  If  the  plaintiff  wants  to  make  an 
alternative  case  he  must  do  it  b^  amending  his 
claim:  {London  and  St.  Katharine  Dookt  Com' 
pany  v.  Metropolitan  EaUway,  arUe  733.) 

[Order  XIX.,  rr.  14.  19 ;  Order  XXIV.,  rr.  1,  2 ; 
Order  XXXVI.,  r.  3;  Order  XXVIL,  r.  5  were 
also  referred  to.  j 

Sir  R.  M.  Jackson  and  C.  Browne,  for  the  plain- 
tiff.— This  case  is  not  at  all  within  Eairp  t.  Sen- 
dereon.  In  that  case  there  was  first  a  general 
traverse  and  then  a  new  statement.  Here  the 
first  thing  we  do  is  not  to  give  a  general  issue  at 
all,  bat  we  go  aeriaiim  through  the  statement  of 
df^enoe,ana  t^atwe  submittv  a  perfectly  legitimate 
mode  of  reply,  and  that  we  were  entitled  to  set  up 
by  way  of  defence  new  matter  which  coald  not  be 
set  up  until  the  defenco  had  been  ascertained,  and 


which  is  necessary  to  displace  the  allegations  in 
the  defence  which  we  do  not  admit.  It  is  qaiio 
obvious  from  the  schedule  of  forms  that  it  was  ma 
intended  to  do  away  with  special  replicatimo 
because  there  are  numerous  examples  given  of 
special  replication,  for  example,  the  6th.  9th,  lOih. 
12th,  and  2lBt  forms.  We  snbrnit.  therefore,  tbit 
upon  these  pleadings  the  orders  have  been  most 
strictly  and  regularly  complied  with. 

B4C0N,  V.C. — Ky  opinion  on  this  Act  of  Par- 
Itament  is,  that  it  was  the  intention  of  the  L^i>- 
Intnre  to  simplify  the  proceedinga,  and  so  ftr  as 
rules  and  precedents  could  go  to  make  it  incnin- 
bent  npon  the  parties  to  have  their  issues  pcnDtnl 
and  distinct.  In  the  case  before  me  the  plaintiff 
filed  a  claim  to  have  the  specific  perrorroaoos  <i 
an  agreement.  By  his  reply  he  says,  "  even  if  i: 
is  true  I  have  forfeited  my  right  to  hare  the 
agreement  specifically  performed  for  some  reaaotts, 
then  I  have  an  equitable  right  to  have  that  olsec- 
tion  removed  because  this,  that,  and  the  other 
happened."  That  ought  to  have  been  in  his  state- 
ment of  claim.  That  is  not  the  proper  snbi«et  of 
a  reply  in  my  view  of  this  Act  of  Parliament,  sod 
the  forms  of  proceedings  which  are  rantained  in 
the  Bohedale.  In  my  opinion  it  would  introdace 
all  the  evils  which  once  prevailed  in  the  coam  of 
common  law,  which  have  been  gradoally  removed 
and  now  wholly  abolished,  if  I  wero  to  enooniai^ 
this,  or  to  say  that  this  was  a  correct  muds  of 
pleadii^  in  the  case  before  me.  I  have  no  doabt 
that  it  IS  erroneous.  If  any  doubt  is  eat«i«ael 
npon  that  subject  the  aooner  that  doobt  it  it- 
moved  the  better ;  but  it  must  be  by  some  mbonal 
more  authoritative  than  this  that  anch  a  pnoe- 
dent  of  a  special  rsplioatton  as  is  now  befors  ne 
can  be  endured.  There  is  no  reason  why  tbe 
plaintiff,  if  the  facts  stated  in  his  repUcatiim  srs 
trne,  should  nob  have  stated  them  as  eqoitsbte 
ground  for  his  being  relieved  from  the  strict 
lebterof  tbe  agreement,  or  any  of  the  conaeqaeaoes 
of  the  agreement.  In  my  ODinion  the  motion  is 
rightly  conceived,  and,  without  saying  any  more 
about  it,  I  say  that  the  pleading  is  erroneous  sod 
that  it  ought  to  be  struck  onL  The  order  will  be 
to  strike  out  the  reply  with  leave  to  the  plaialiff 
to  amend  his  statement  of  clum.  The  costs  on 
both  sides  to  be  reserved. 

Solicitor  for  the  pluntiff,  Theodore  Bmrher. 

Solicitors  for  the  defendants.  Crook  and  SmiA. 


(Before  Yice- Chancellor  EALik) 
Wednesday,  Nov.  27,  1876. 

GONIHQTON  «.  GiLLIAI.  (a) 

Equity  to  a  settlement — Children  hy  a  former  sur* 
ru^e — Whole  fund  seitUd. 

A  married  woman,  a  lady  living  apart  fnm  her 
htuhaTid,  heeama  entitUd  to  a  fund  ^ 
30001.  The  t?»comfl  of  Mm  fvM&,  addid  h  irr 
prseent  income,  would  make  up  her  total  uuss** 
to  about  'AOOl.  a  year,  ffrr  huthand  toas  wwiU* 
to  contribute  anything  t&ioards  her  maimitnamm 

Held,  tJtat  sJie  toae  entitle  as  against  iter  ItuAnat 
and  his  ineumbrancera,  to  have  the  whole  /■a' 
settled. 

She  lutd  ttoo  children  by  a  former  marriage.  W 
none  by  her  present  marriage,   flte  fow  dUifr* 

M  a«p  xMl  bf  r  C  U«ax 
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toer«  of  age  and  mil  provided  for,  independently 

of  their  mother. 
Hiud,  that  they  must  he  included  in  the  aeltlement, 

and  that  the  court  could  not  enter  upon  any  in- 

quiry  as  to  their  mean$. 
This  was  a  suit  by  a  wife  seeking  bo  establish  her 
equity  to  a  settlement. 

Under  the  will  of  the  plaintiff's  uncle  she  was 
entitled  to  a  sum  of  about  3000Z.,  aabject  to  the 
life  intereat  therein  'ot  her  mother,  who  died  in 
Jnne  1875. 

The  bill,  which  was  filed  in  Jnly  following,  stated 
that  the  plaintiff  was  formerly  the  widow  of  one 
W.  H.  GUliat,  b^  whom  she  had  two  children.  In 
1859  she  married  her  present  husband,  H.  F. 
Gonington,  by  whom  she  had  had  no  issue  and  from 
whom  she  was  Hvini;  apart.  Conington  waa  adju- 
dicated a  bankrupt  in  1873,  and  had  not  for  several 
years  past  contribnted  anything  to  the  plaintiffs 
maintenance.  No  setUoment  was  made  upon  the 
plaintiff's  first  marriage.  On  her  second  marriage 
a  settlement  was  made  of  some  farnit  Jre  and  plate 
then  belonging  to  her. 

The  bill  stated  that  two  sums  of  lOOOZ.  and 
2501.,  less  the  cost  incurred  in  establishing  the 
plaintiffs  right  to  them,  had  been  already  ordered, 
in  previous  anits,  to  he  settled  upon  her  and  her 
children ;  bat  that,  excepting  the  income  derived 
from  these  funds,  she  had  no  provision  for  her 
maintenance.  And  it  alleged  that  such  income 
WBB  greatly  insnffioient  for  ner  maintenance  in  the 
manner  in  which  she  had  been  aceastomed  to  Hve 
before  her  marriage,  and  that  the  income  which 
she  woald  derive  from  a  settlement  of  the  3000!, 
coming  to  her  under  her  uncle's  wil),  together 
with  the  income  of  the  other  fandi>,  would  not 
exceed  a  suitable  and  proper  income  for  her 
maintenance.  The  plaintiff,  therefore,  claimed  to 
have  a  settlement  npon  herself  and  her  children  of 
the  whole  of  the  3000Z. 

The  defendants  to  the  bill  were  the  trastees  of 
her  nncle's  will,  her  husband  and  hia  trustee  in 
bankruptcy,  and  8.  B.  Lewin,  T.  E.  Lewin,  and 
yf.  Daubeny,  who  claimed  to  be  incumbrancers  on 
the  fund,  by  virtue  of  charges  on  it  created  in 
their  favour  by  Conington. 

When  the  cause  was  heard  in  Janaary,  1876, 
tiie  Tice-ChanceUor  decided  that  the  case  was  one 
in  which  a  aettlement  of  some  kind  ought  to  be 
made  upon  the  wife  and  children ;  it  being;,  as  his 
Lordship  considered,  proved  that  the  hnsband 
waa  not  in  a  position  to  maintain  his  wife  ;  bat  he 
directed  further  inquiries  to  be  made  in  chambers, 
in  order  to  ascertain  the  precise  amoant  of  the 
wife's  income. 

The  chief  clerk  accordingly  made  his  certificate 
of  the  result  of  these  inquiries.  It  appeared 
thereby  that,  besides  the  funds  mentioned  in  the 
l»ll,  the  plaintiff  was  entitled,  for  her  separate 
use,  to  a  life  interest  in  one-fourth  of  toe  net 
residue  of  the  estate  of  a  deceased  annt,  such  one- 
fourth  being  of  the  estimated  value  oE  about 
^001.,  to  contingent  lite  interests  in  two  moieties 
of  other  fourths  of  the  same  estate,  and  to  a 
Iburth  share  in  a  legacy  of  trifling  value.  She 
waa  alflo  entitled,  under  the  will  of  another  aunt, 
to  some  furniture  and  books  worth  altogether 
about  SOL  About  30001  ot  her*8,  not  her  separate 
piapertj,  had  been  received  by  Conington. 

The  case  now  came  on  again  upon  motion  for 
judgment  founded  on  the  chief  clerk's  certificate. 

Bastings,  Q.C.  and  Hadley,  for  the  plaintiff.— 
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The  questions  now  to  be  decided  are:  First, 
Whether  the  wife  is  entitled  to  have  the  wholo 
fond  settled ;  and  secondly.  Whether  her  children 
by  her  first  husband  are  to  be  included  in  the 
settlement.  As  to  the  first  question.  Re  SuggUt's 
Trusts  (L.  Bep.  3  Ch.  215)  shows  that  inability  by 
the  husband  to  maintain  the  wife  is  tantamount 
to  insolvency,  and  such  cases  as 

Tidd  V.  Lister,  10  Ha.  140  ; 

Francis  r.  Brooking,  19  Beav.  3i7 ;  and 

Duneambe  v.  Oremaere,  2d  Beav.  578. 

show  that  the  court  is  accustomed  to  settle  the 
whole  fund,  whem  it  is  proved  that  the  hnsband 
is  in  such  a  state  of  insolvency  or  inability.  Ab 
to  the  second  question,  Orasvenor  v.  Lane  (2  Atk. 
179),  is  an  express  authority  for  including,  in  sooh 
a  settlement  as  this,  the  wife's  children  by  a 
former  marriage.  In  Groxton  v.  May  (27  L.  T. 
Bep.  N.  S.  59;  L.  Bep.  9  &q.  404,),  the  fund 
was,  as  appears  b^  the  minutes,  ordered  to  be 
settled  npon  the  Tnfe  for  life,  and  after  her  death 
upon  her  children  by  her  then  marriage,  or  any 
future  marriage ;  and  there  can  be  no  distinction 
in  principle  between  children  by  a  past,  and 
children  by  a  future,  marriage.   They  cited  also 

WaUh  V.  TFoaon,  28  L.  T.  Bap.  N.  S.  457 ;  L.  Bep 

8Ch.482j 
il«  Ooriwell,  I..  Bm.  20  Eg.  CM ; 
Beott  V.  Bptuhett,  8  U.  ft  O.  509. 

W.  Pearson,  Q.C.  and  Lewin,  for  the  husband's 
raort^gees.^ — These  mortgages  were  given  whilst 
Hr.  and  Krs.  Conington  were  liviug  together. 
Consequently  the  presumption  is  that  the  wife 
has  idready  obtained  a  benefit  from  the  fund 
sought  to  be  settled,  to  the  extent  of  the  morl^;age 
money;  and,  as  a  matter  of  fact,  the  money 
advanced  by  the  first  mortgagee  is  more  than  the 
whole  security  is  worth.  Tbis  is  not  a  case  of  a 
wife  who  has  been  deserted  by  her  husband.  They 
separated  by  mutual  consent,  and  the  wife  has 
reinsed  to  return  to  her  husband,  although  he 
wished  her  to  do  so.  There  is  no  evidence  that 
he  cannot  maintain  her,  and  ahe  has  only  herself 
to  maintain,  her  children  being  of  age,  and  well 
off.  Moreover,  she  baa  already  had  settled  upon 
her  by  the  court  some  140O2.,  which  her  hasband 
would  otherwise  have  received.  Assuming  even 
that  a  settlement  ought  to  be  made,  we  submit 
that  it  should  not  comprise  more  than  half  of  the 
fund  in  question.  That  is  the  proper  amount^ 
excepting  under  very  special  circamstances. 
Neither  ought  the  settlement  to  interfere  with 
the  husbaim's  marital  rights  farther  than  is 
necessary  to  provide  for  the  wife's  maintenance. 
In  Spirett  v.  WiUoios  (ubi  <«».),  where  the 
husband  was  bankrupt,  the  whole  fand  was  not 
settled,  and  the  ultimate  limitation  in  defaalt  of 
children  waa  to  the  husband's  assignee.  In  Be 
Suggitt'a  Trust  (u&t  sup.)  the  court  laid  down  the 
rule  that  the  whole  fand  ought  not  to  be  settled 
unless  the  hnsband  is  insolvent,  or  has  been 
guilty  of  gross  misconduct,  such  ss  adultery, 
cruelty,  or  desertion,  and  tluit  the  court  will  not 
interfere  with  the  busbuid's  ultimate  right  to 
the  settled  fand,  in  de&ult.of  children,  in  case 
of  his  surviving  his  wife.  In  none  of  these  cases 
was  it  over  ai^^ested  the  court  that  the  wife's 
equity  to  a  settlement  would  extend  to  her  children 
by  a  former  marriage.  They  also  referred  to 
Bagshawe  t.  Winter,  5  D«  G.  &  Sm.  466. 

A  replywas  not  called  for. 

Hall,  v.C— The  first  question  torbo jjotudol^ 
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in  this  case  i;:,  how  much  ought  to  ho  settled. 
The  geccral  lalc  is  that  only  half  of  the  fund 
is  to  be  settled,  excepting  under  special  cir- 
comstsnccs.  It  has  been  argued  that  nere  there 
are  no  special  circumstances,  or  at  all  events  none 
irhich  Trill  causo  the  court  in  the  exercise  of  its 
discretion,  to  settle  the  wholo  fund.  Kow  Spirett 
T.  WiUowa  has  been  referred  to  on  that  point.  It  is 
important  to  observe  that,  in  that  case,  the  wife 
was  originally  entitled  to  a  sum  of  40001.  Half  of 
that  fund  wss,  on  her  marriage,  settled  on  her  for 
life,  with  reinainderto  her  children.  A  settlement 
of  the  other  moiety  having  been  declared  void, 
that  moiety  belonged  to  the  husband,  subject  to 
the  wife's  equity  to  settlement.  And  of  this 
second  mmety  three-fourths  were  settled,  so  that 
of  the  whole  original  fund  the  husband  got  one- 
eighth  only.  rbat  being  so  the  general  rule 
may  be  taken  from  what  was  laid  down  in 
SuggUt'a  TruatB :  It  is  unnecessary  to  go  back 
to  earlier  authorities.  Lord  Cairns,  L.J.,  in 
hU  judgment  in  that  case  said,  **It  is  clear 
that  in  modem  times  ....  as  regards  the 
■hares  in  which  the  fund  should  be  divided, 
OODsiderahle  latitude  has  been  assumed  by  the 
coart,  not  such  latitude,  indeed,  as  to  allow  the 
court  to  do  what  it  likes  in  the  division  of  the 
fund,  but  so  as  to  admit  of  the  discretion  of  tho 
court  being  exercised  in  each  individual  case." 
And  then  he  applied  that  mle  to  the  case  before 
him.  Kow,  that  case  differs  frem  this,  because 
there  the  husband  was  not  insolvent,  whilst,  on 
the  other  hand,  no  settlement  had,  at  any  time, 
been  made  on  the  wifo.  But  here,  putting  all  the 
wife's  property  together,  it  comes  to  about  11,0002. 
Of  this  the  husband  appears  to  have  received 
about  3000Z.,  say  a  quarter  of  the  whole  fund,  or 
twice  as  much  as  the  fansband  Tras  allowed  to 
reoeive  in  BpireU  t.  WSXowa.  Then,  consider  what 
the  wife's  position  is.  She  is  a  lady  bom  and 
brought  up,  having  lived  as  a  lady  during  both 
her  marriages.  The  amount  of  her  present  ex- 
penditure was  commented  on,  and  it  was  said  that 
her  income,  if  tho  whole  fond  should  he  settled, 
will  bo  more  than  she  requires.  Now,  taking  it 
that  the  whole  fund  is  settled,  and  reckoning  that 
ehe  can  get  4Z.  per  cent,  interest  on  it — a  uheral 
redeeming,  considering  what  are  the  investments 
sanottoned  by  the  court — her  total  annual  income 
would  be  barely  over  30(Z.  It  was  also  pointed 
out  that  her  children  are  already  provided  for.  But 
even  so,  3001.  a  ^ear  will  not  be  an  over  liberal 
allowance  for  this  lady.  Therefore,  under  all  the 
oironmstances,  I  hold  this  to  be  a  proper  case  for 
settling  the  whole  fund.  It  was  argued  that  the 
children  hy  Mm  Gonington's  former  marri^ 
ought  not  to  be  included  in  the  settlement.  But 
I  know  of  no  authority  for  the  exclusion  of  any  <^ 
a  wife's  children.  It  was  said  that  the  chil&«n 
here  are  well  off.  But  the  court,  so  far  as  I  know, 
has  never  gone  into  any  inquiry  on  that  subject. 
It  may  be  that  these  children  are  well  provided 
for,  independently  of  their  mother.  That,  how- 
ever, is  not  a  question  for  the  court  to  go  into. 
Whenever  the  husband's  marital  right  is  excluded, 
that  which  he  is  not  to  have  goes  to  tho  children, 
the  wifo  being  supposed  to  claim  on  their  behalf, 
as  well  as  on  her  own.  It  would  be  extremely 
embarrasaing  to  have  to  enter  upon  inquiries  of 
that  kind,  in  addition  to  the  difficulty  which 
already  exists,  of  exercising  a  proper  diecretion  as 
to  the  amount,  of  the  sottlcment.   There  might  be 


one  child,  out  of  two  or  three,  well  provided  tor. 
In  short,  the  inquiry  would  be  interminable.  Kor 
is  it  necessarr  to  consider  whether  the  mfe'i 
children  are  the  children  of  one  marriaf^  or  cf 
another.  The  fund  goes  to  them  as  a  conHqaam 
of  the  wife's  right  to  have  it  settltd.  To  decids 
otherwise,  would  be  to  introduce  a  newmle,w)i)di 
I  certaiuly  am  not  prepared  to  do.  There  wiD, 
therefore,  be  the  ordinary  settlement,  with  a  limi- 
tation to  the  wife's  chUdreu  generally.  Tins  will 
practically  exclude  the  husband's  assignees,  be* 
cause  the  children  am  already  of  an  age  to  tike 
vested  interests. 

Solicitors  Ua  the  pluntif^  NorrU,  AUm$t  snd 
Carter. 

Solicitors  for  the  dofonduits,  Lewin  and  Cs.,* 

8.A.B.ice;  B.  SoweU. 


QUEEN'S  BENCH  DIVISION. 
June  27  and  28, 1876. 

BeQ.  v.  AsPIXALL  and  OTHEBB.(a) 
Conspiracy  to  obtain  quotation  on  Stock  EtekaKft 

— Terms  of  indictmrnt. 
It  is  an  indictable  offenca  to  ixmspire  to  indute  (b 
commiitee  of  ike  Stock  Exchange  to  aUote  a  fM* 
tation  of  the  shares  of  a  joint-stock  oompmy. 
whsrahy  to  persuade  persons  urAo  ahovid  hwf  aid 
sell  shares  of  the  company,  GuU  the  company  hst 
been  duly  constituted,  and  has  so  complied  vOi 
the  rules  of  the  Stock  Exchange  as  to  enOtie  tkt 
company  to  have  iU  shares  quoted  in  (he  ofrnd 
list  of  the  Stock  Exchange. 
The  defendants,  being  six  in  number,  had  bees 
tried  at  the  Loudon  Hilary  Sittings  1875,  before 
Cockburn,  C.J.,  and  a  speoial  jniy.  on  an  indict- 
ment for  conspiracy  to  defraud.  The  indictant 
contained  twelve  counts,  the  delaida&ts  beiag 
fbund  guilty  on  the  first  and  eeoond  coonts  only. 

The  first  ooant  set  out  at  great  len^  the 
establishment,  oonstitation  of  the  oommittea  of 
the  London  Stock  Exchange,  and  that  the  mA 
committee  had  fomieil  certain  rales  and  nff^ 
tions  for  the  managonens  of  the  Stock  Excbufs, 
and  had  power  to  expd  any  member  of  the  Sbotk 
Exchange  who  should  breuc  snoh  rules ;  that  tiro 
of  the  dofendants  had  been  directors,  aiid  one  <£ 
them  secretary,  of  a  new  joint-stodE  oompsav 
called  the  Eopion  Fuel  and  Gae  Compaajp, 
Limited,  and  three  of  them  had  aided  ra 
the  estabhshment  of  such  company;  that  lO 
persons  dealing  in  the  shares  of  a  now  ooapiff* 
reqnired,  according  to  the  rules  of  the  SttMC 
Exchange,  that  a  "  special  settling  day  "  ihwdd 
be  flxed^nr  the  said  immmittim  lor  oi 
payment  m  respeofc  of  all  shares  in  nidi  os* 
cCMupony  tiieretofore  Un^tht  and  sold ;  that  the 
defendants  applied  for  a  special  Battling  ft^ 
it  thereupon  become  neoeseacy  that  the  oaanpHy 
should  comply  with  the  following  rales  ol  cm 
Stock  Exchange  committee : 

127.  Tbseoouaittsewm  appoint  a  ipMMlaattllBHw 
f(»  ttannctiODO  in  the  shoxM  of  a  b«w  vMopsaatW^ 
vided  that  no  aUegation  of  frasd  bs  sahstsBtiitsti  IM 
there  has  been  do  misroprooantation  or  sappwsMg 
tnatnial  faats;  that  SBfflcdsiit  sor^  or  shsM  sia  MSjff 
for  dsliverj,  and  that  no  faapodl—l  oodsfes  to  tha  mM^ 
msnt  cl  tho  aoooant. 

128.  Thoooovetarrtofbe  sfaSM  and  kaa  Hitailawt 
shall  give  onemek'o  notieo  to  the  SkoofcBsaAaaio  « 
any  application  for  a  ipaoial  HstUbig-d^  for  ( 
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in  the  abares  of  a  nev  eompony,  preriotuly  to  vuoh  appli- 
flaUon  beisg  rabmittod  to  the  oommittea,  and  aball  re- 
quire tiie  piodnctioD  of  the  faliowing  dooameiits,  tIe.  : — 
The  proBpeotaa,  the  Aot  of  Parliament,  the  artioles  of 
aasooia&on,  or  a  oertifioate  that  the  company  is  oonati- 
tated  np<m  the  out  book  ijatenit  under  the  ntannar? 
laws. 

The  original  applications  for  ahares,  the  allotment 
book,  Bigned  bj  the  chairman  and  aeoretary  to  the  aom- 
jtany,  and  a  oertifioate  Tended  hj  the  atatatory  deolara- 
tioii  of  the  ohaimian  and  the  eeoretaty,  atating  the 
number  of  ahares  appUed  for  and  nnoon^tionaUy  allotted 
to  the  pnblia,  the  amount  of  deposits  paid  thereon,  and 
that  anoh  deposits  are  absolutely  free  from  any  lien. 

The  banker'a  pass-book,  and  a  oerti&oate  from  the 
bankers,  stating  the  amount  of  deposits  received. 

That  the  defendants  had  conspired  to  induce 
certain  members  of  the  committee  of  tlie  Stock 
lExchaDge,  contrary  to  the  trae  intent  and  mean- 
ing of  the  riUes  above  set  forth,  to  grant  a  special 
settUng-dav  and  tiiat  the  defendants  falsely  pre- 
tended to  tne  said  members  of  the  said  committee 
(inter  alia),  that  the  namber  of  shares  of  the  said 
company  applied  for  by  the  public  was  31,365, 
whereas  the  namber  of  shares  applied  for  by  the 
public  was  nob  34,365,  nor  any  namber  whatso- 
ever. 

The  second  coant  stated  that  the  defendants 
were  directors,  &c.,  of  the  said  company,  and  that 
application  had  been  made  on  behalf  of  the  com- 
pany to  the  committee  of  the  Stock  Exchange,  to 
or<^  the  quotation  of  the  new  company  in  the 
ofiKcial  list  of  the  Stock  Exchange,  in  pursuance 
of  the  following  rule  of  the  Stock  Exchange : 

129.  The  eomBittaa  will  Older  the  qtuftation  of  a  new 
ooBipanT  in  the  offldal  liet,  provided  that  the  company  is 
ol  bond,  fide  oharaoter,  and  of  suffiqient  magnitude  and 
importance;  that  the  reqmrements  of  Bute  128  have 
been  oomplied  with,  and  that  the  prospeotus  hae  been 

KbliblT  advertiMd,  and  agreai  snoBtaDtiaUy  with  the 
t  of  pKHuneat,  oc  the  artides  of  aaeooiamB,  and  in 
the  oase  of  limited  oompanies  oontains  the  memorandum 
of  aesooiation ;  that  it  proTides  for  the  issue  of  sot  less 
than  one-half  of  the  nominal  capital,  and  for  the  payment 
of  tan  per  ont.  apiai  the  amount  anbsoribed,  and  sets 
forth  l£e  arrangements  for  raising  the  cai^tal,  irtiether 
Iqr  aharee  fnlly  or  partly  paid  up,  with  the  amonnts  of 
aaoh.  zeepeotiTely,  aiid  alao  atatea  the  amount  paid,  or  to 
be  ^ud,  in  money  or  otherwise  to  oonoeaaionairea,  ownara 
of  property,  or  others  on  the  formation  of  the  oompaay, 
or  to  contractors  for  works  to  be  executed,  and  the 
number  of  aharee,  if  any,  propoaed  to  be  conditionally 
aUotted: 

That  two-thirds  of  the  whole  nominal  capital  propoaed 
to  be  ismad  have  been  applied  tor  and  anoonditionaUy 
aUrttiri  to  the  pnhlio  (ehMM  reserved  or  granted  in  lien 
frf  money  payments  to  conoessionnairea,  owners  of  pro- 
perty or  othara,  not  being  oonsidered  to  form  part  of 
nch  pnblio  allotment),  that  the  articles  of  association 
I— t lain  the  direotore  from  employing  the  funds  of  the 
oompany  in  the  porohase  of  its  own  shares,  and  that  a 
meubor  tS.  the  Stock  Exchange  is  authorised  by  the 
companj  to  give  foil  information  as  to  the  formation  of 
the  nndertakinff,  and  be  able  to  furnish  the  committee 
with  all  pactiooJars  tiiey  may  reqnite. 

That  the  defendants  had  authorised  Sir  Robert 
Garden  and  others,  being  a  firm  of  stockbrokers, 
and  members  of  the  Stock  Exchange,  to  apply  to 
the  committee  to  order  the  quotation  of  the  shares 
of  the  oompany  in  the  official  list  of  the  Stock 
Bxofaange ;  and  that  the  defendants  conspired  to 
deceiTe  the  members  ot  the  said  committee,  and 
to  induce  them,  contrary  to  the  intent  of  the  three 
rules  above  set  forth,  to  order  a  quotation  of  the 
ahares  of  the  company  in  the  official  list  of  the 
Stock  Exchange,  and  thereby  to  persuade  divers 
liege  sabjeots  who  should  thereafter  buy  and  sell 
tbe  shares  ctf  the  said  company,  to  believe  that  the 
said  compouy  was  duly  lormed,  and  had  complied 


with  the  said  three  mles,  so  as  to  entitle  the 
company  to  have  their  shares  quoted  in  the  official 
lisc  of  the  Stock  Exchange. 

At  the  trial  it  appeared  that  the  defendants 
were  connected  with  the  company  as  alleged  in 
tbe  indictment,  and  it  was  also  proved  that  none 
of  the  shares  of  the  company  had  been  uncon- 
ditionally allotted  to  the  public,  and  that  the  Com- 
mittee of  the  Stock  Exchange  had  granted  a  special 
settling  day  and  a  qaotation,  under  tbe  belief  that 
all  the  provisions  of  the  three  rules  above  set 
forth  had  been  complied  with.  The  manner  in 
which  tbe  false  representations  charged  were  made 
by  the  defendants  sufficiently  appears  from  the 
judgments  below.  The  defendants  having  been 
convicted,  a  rale  was  obtained  on  their  behalf  for 
arrest  of  judgment,  or  to  enter  the  verdict  for  the 
d^endants,  or  for  a  new  trial  on  the  ground  that 
the  facts  proved  did  not  amount  to  a  conspiracy. 

The  SoUciior-Oeneral  (Sir  H.  Giffard,  Q.C.) 
{Poland  and  Besley  with  him),  now  showed  cause, 
and  cited 

British  American  Telegraph  Company  v.  Albion 
Bar\it^L.  Sep.  7  Ex.  119 ;  26  L.  T.  Bep.  N.  S.  257 ; 
Beg.  V.  De  Berenger,  3  II.  &  8.  67. 

Ballantine,  Serjt.,  and  W.  Ballantine,  Pope,  Q.G.» 
and  Metcalfe,  Q.G.,  and^.  Collins  and  Hoasont  fat 
tbe  defendants,  severally  supported  the  rule. 

CocKBUBN,  O.J. — I  have  entertained  considerable 
doubts  as  to  the  sufficiency  of  the  counts  upon 
which  the  defendants  have  been  found  guilty,  and 
am  still  of  opinion  that  the  first  count  is  insaffi- 
cient.  It  alleses  that  the  defendants  entered  into 
a  conspiracy  by  means  of  ialae  and  fraudulent 
representations  to  induce  the  Committee  of  the 
Stock  Exchange  to  grant  a  "  settling  day  "  and  a 
**  quotation  "  on  the  Stock  Exchange.  If  it  had 
gone  on  to  allege  that  the  ot^ecfc  was  to  def^d 
the  public,  it  would  have  been  suffifnent^  but  it 
does  not  in  terms  tfHege  that.  Even  as  to  the 
second  count,  I  confess  that  it  is  not  without  much, 
hesitation  and  doubt  I  have  oome  to  the  oondoBion 
that  it  is  snfficienSi.  That  count  states,  in  sub* 
stance,  that  the  defendants  entered  into  a  con- 
spiracy in  order  to  obtain  a  quotation  of  the 
shares,  in  order  to  induce  persons  who  should 
thereafter  bay  and  sell  the  shares  to  beheve  that 
the  company  was  duly  formed,  and  that  it  had 
duly  complied  with  the  rules  of  the  Stock  Ex- 
change, so  as  to  get  the  shares  quoted  in  the 
official  lists.  If  it  had  gone  on  to  state  that  the 
purpose  for  which  this  was  done  was  to  injure 
those  in  whose  minds  this  belief  was  produced  by 
inducing  them  to  buy  the  shares,  believing  them 
to  be  of  more  value  thtui  they  really  were,  then  I 
should  have  had  no  hesitation  in  holding  that  the 
count  was  sufficient  according  to  law,  though,  if 
the  object  was  to 'induce  them  thus  to  beiiero 
without  inducing  them  to  purchase  the  shares 
under  that  belief,  it  would  be  otherwise.  But 
looking  at  the  words  used,  "  Intending  to  induce 
those  who  should  thereafter  buy  tho  sharos  "  to 
believe  that  they  were  what  they  wore  represented 
to  be,  on  the  whole  I  think  it  is  sufficient ;  for  it 
is  difficult  to  see  how  that  belief  could  be  en- 
gendered in  the  minds  of  persons  buying  and 
selling  the  shares  without  inducing  them  to  buy 
and  sell  under  such  belief;  so  that  a  conspiracy  to 
induce  them  to  entertain  that  belief  must  be  taken 
to  be  a  conspiracy  to  induce  them  to  deal  in  the 
shares  nnder  that  belief,  as  they  would  not  othei- 
wise  have  done.   On  the  whole,  therefore,  though 
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not  without  conedderablo  doobt,  I  bare  ooma  to 
the  conclusion  that  the  charge  in  this  coont  is 
sufficiently  stated.  That  it  was  proved  in  fact  I 
can  entertain  no  doubt  at  all.  I  cannot  accede  to 
the  proposition  that  tbo  faota  as  proved  were  not 
sufficient  to  constitute  the  offence.  The  fiicts 
undoubtedly  were  that  persous  were  induced  to 
apply  for  and  appear  to  take  shares  tbey  never 
meant  to  take,  which  shares  were  at  once  handed 
over  to  the  defendant  Aspinall — that  the  allotment 
ct  ahoreB  was  fictittons,  and  that  the  funds  of  the 
company  were  fictitious,  a  small  nam  beinR  ob- 
tained by  way  of  advance  from  the  Midland  Bank, 
which  was  manipulated  bo  as  to  represent  the 
capital  of  the  company  as  paid  uj^.  when,  in 
point  of  fact,  the  whole  thing  was  a  fiction  from 
beginning  to  end.  This  was  done  for  the  purpose 
of  obtaining  ft  Bettling  day  and  a  quotation  on  the 
Stock  Exchange,  l^at  there  was  a  £raud  and  a 
Tciy  serious  iraud  on  the  Stock  Exchange  com- 
nittee  no  one  can  doubt.  Then  the  question  is,  as 
the  company  had  nothing  but  its  shares  and  had 
no  real  capital  at  all,  and  the  only  object  one  can 
conceive  in  getting  the  shares  quoted  on  the  Stock 
Exchange  was  that  they  should  be  dealt  in, 
whether  sach  a  conspiracy  anatains  the  charge  on 
which  the  defendants  have  been  found  guilty,  and 
I  think  there  can  be  no  doubt  that  itidoes. 

Blackbubit,  J. — I  also  am  clearly  of  opinion  that 
on  the  evidence  an  indictable  oSence  was  amply 
proved,  supposing  it  sufficiently  Jitated- in  the 
indictm^pt.  Ever  since  B.  v.  De  Berenger  it  ban 
beeh>  established  that  where  parties  conspire 
together  by  false  representations  and  pretences — 
in  short,  l^^  telling  lies — to  raise  the  price  of  any 
vepdible  commodity— for  though  it  was  a  case  of 
dealing  in  the  ftmda,  the  dootiine  laid  down 
extends  to  all  vendible  commodity — and  with  the 
intent  to  produce  the  belief  in  the  mitids  <^  men 
tluit  they  may  ^ve  a  hif^her  price  fbr  the  commo- 
dity than  they  otherwise  would  do,  such  a  con- 
Bpiracy  is  an  injury..to  the  public,  and  is  an  indiot- 
able  offence.  Here  it  was  proved  beyond  all  doubt 
that  there  was  a  conspiracy  to  prooare  a  settling 
day  and  a  quotation  of  the  shares  on  the  Stock 
Exchange,  to  iAdnce  those  who  should  deal  on  the 
Exchange,  and  should  see  the  quotation,  to  believe 
that  the  company  had  been  formed  to  'the  satis- 
&ction  of  the  Stock  Exch^ge,  and  was  a  real  or 
bond  fide  company, -'and,  in  conseqaehce  of  that 
belief,  to  think  the  oompany  better  than  it  really 
was,  the  company,  in  &ct,  not  being  real,  the 
shares  not  having  really  been  allotted,  and  the 
deposits  not  having  really  be^  paid,  and  the  com- 
pany altogether  being  one  which,  if  its  nature  bad 
men  known,  would  not  have  been  allowed  to  be 
^introduced  ota  the  Stock  Exchange  at  alL  All  this 
was  done  inr  order  that,  the  quotation  of  the  shares 
being  thns  obtained,  persons  dealing  on  the 
Stock  Exchange  might  be  induced  to  believe 
that  the  shares  were  of  greater  valae  than 
tiie^  really  were,  and  that  they  should  thus 
be  infloenced  in  the  prices  they  should  pay  for 
them.  I  cannot  doubt  that,  all  this  being  clearly 
proved,  there  was  a  criminal  and  indictable  con- 
spiracy on  the  part  of  tiie  defendants.  Then,  was 
it  properly  stated  and  charged  P  Kow,  as  to  the 
first  count,  I  will  not  say  whether  it  is  good  or 
bad ;  but  the  second  goes  fnrther  and  is  clearer 
than  the  other,  and  I  cannot  nnderatand  how  it 
-  shonld  not  be  sufficient.  After  alleging  that  a 
qnoUtion  of  shares  upon  the  Stock  Exchange 


imports  a  representation  that  the  Stock  Ezcbasf^ 
committee  hap  authorised  them  to  be  soqnoted,a^ 
therefore,  has  been  satisfied  that  the  oompsny  wu 
duly  formed,  it  proceeds  to  state  that  the  defeiHlnits 
combined  together,  by  false  pretences  and  artfbl 
and  pubtle  devices,  to  deceive  the  committee  of 
the  Stock  Exchange,  to  induce  them  to  allow  a 
quotation  of  the  shares,  and  thereby  to  induce  and 
persuade  those  who  should  thereafter  buy  or  sell 
the  shares — that  is,  future  dealers  in  the  shares— 
to  believe  that  it  was  duly  formed  and  constituted, 
and  had  in  all  respects  complied  with  the  rules.  If  it 
had  gone  on  to  s^te,  "  and  conset^nently,  belionng 
that  it  was  better  than  it  was,  to  induce  persona  to 
buy  at  higher  prices  than  they  otherwise  woeld 
have  given,"  the  charge  would  have  been  identical 
in  its  terma  with  that  in  JB.  v.  I>e  Berenger.  Iheae 
words,  however,  are  not  inserted,  and  the  qnestioa 
is  whether  the  effect  is  not  in  substance  the  sami^ 
and  whether  it  does  not  nti\j  mean  that  the 
de^ndants  represented  the  shares  to  be  of  greater 
value  than  they  rea31y  were,  and  thus  induced 
other  peraona  to  give  higher  prices  for  them 
than  ttiey  otherwise  would  have  done.  Vow, 
as  Lord  Ellenborongh  said,  in  E.  t.  De  Ber- 
enger, "It  is  an  umversEd  principle  that  wheo 
a  man  is  ohan^  with  an  act  of  which  ika 
natural  and  probable  consequence  is  a  obtain 
injunr,  the  intentiou  is  an  inferenoe  of  law."  We 
should  be  carrying  critical  nicety  to  a  greater 
ext^t  than  evor  before  known,  and  wrestia^ 
words  from  their  plain  and  natural  moaning,  if 
we  were  to  say  that  the  intention  to  obtain  a  qso* 
tation  of  the  shares  iu  order  to  induce  penons 
who  may  buy  or  sell  shares  to  believe  that  ue  oom- 
pany is  a  real  and  good  company,  whereas  it  is  sot 
so,  IS  not  doing  that,  the  neeessary  consequence  of 
whidi  is  not  iiijurions  to  those  buying  and  selling 
the  shares.  It  must  be  taken,  therc£»«,  that  ths 
<^ence-^hich  was  proved— is  stated  snffidoitly, 
and  is  in  substance  the  stone  as  that  in  Bfg.  r. 
Be  Berenger.  It  waa  argued  that  the  qneatioi 
of  the  intent  ought  to  bave  been  put  spedfi' 
cally  to  the  jui?.  But  if  that  were  neceMsiy,  few 
verdicts  in  anch  cases  could  stand  good.  Wheo 
everything  is  beyond  doubt  except  a  certain  qoea* 
tion,  and  that  is  put  to  the  jury  and  thery  fibd  it 
distinctly,  then  they  really  find  a  verdict  includng 
and  implying  all  the  rest.  Here  the  inteniicn 
expressly  found  by  the  jury — that  is,  the  inten- 
tion to  obtain  the  quotation  of  the  shwes  by  Eabe 
pretences — necessarily  involves  the  intention  te 
defraud,  and  it  would  be  monstrous  to  say  that  m 
must  grant  a  new  trial  because  the  fiannal  queatioa 
whether  the  quotation  would  have  the  sfleot  wa^ 
geated  and  would  affect  the  prioe  ofthe  sfasnsm 
not  in  terms  put  to  the  jury.  I  am,  thmAn, 
olearly  of  opinion  that  the  second  oount  is  snffioeia 
to  support  a  judgment,  and  that  the  verdirt 
upon  that  count  ought  not  to  be  distnrbed. 

Field,  J. — I  also  am  of  opinicm  that  tiiere  on^ 
to  be  judgment  for  the  Grown.  After  the  doubt 
the  Lord  Chief  Justice  has  expressed,  it  would  bs 
presumptuous  in  me,  perhaps,  to  say  that  I  an 
clearly  of  opinion — but  I  certainly  am  cS.  opinioa— 
that  the  second  count  is  good.  As  to  the  fint 
oonnt,  it  is  based  on  the  allegation  that  thefraadi 
nndoubtedl^  committed  were  committed  for  tks 
purpose  of  inducing  the  committee  of  the  Stock 
Exchange  to  appoint  a  special  settling  day.  Ik 
appears  that  in  all  cases  <tf  new  oontpanies,  the 
Stock  Exdtaoge  committee)  before  thej  appoiat  a 
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MfcUing  dajf  require  certun  vouchers  to  be  lud 
Mftm  them  M  to  the  position  of  the  new  com- 
•07;  and,  among  ottier  thinffs,  they  require 
hat  they  should  be  satiafiod  uiat  the  proper 
noDnt  of  capital  was  sabaaribed,  aod  tlut  the 
kares  have  been  htmdfide  applied  for  and  allotted, 
ad  the  deposits  upon  them  actually  paid;  and 
bey  are  not  satisfied  with  the  mere  statements  of 
be  parties,  but  require  Toachers  to  be  prodnoed, 
a  tiie  benker'e  book,  to  prove  the  paymento 
Bide ;  and  the  result  is  that  not  only  are  the  00m- 
idttee  satisfied  t^t  the  new  company  ii  good,  bat 
be  public,  on  seeing  the  quotation  of  its  ebarea  in 
ba  offidal  lists,  believe  that  the  proper  authorities 

Sve  been,  tibns  satisfied  of  it./  In  the  first  oonnt, 
ft  flrand  alleged  is  Hbat,  by  means  of  &l8e  pre* 
woes,  the  Stock  Exduoge  oommittee  were  in- 
hoed  to  appoint  m  settling  day— that  is,  a  day 
in  which  aU  transaotions  in  shares  would  be 
nfctled,  and  the  amounts  due  paid  or  secured. 
PTow,  as  to  put  a  company  on  the  market  withoat 
be  sanotion  of  the  Stock  Exchange  would  be 
jiffonit,  I  think  that  count  contains  all  the  ele- 
MBDts  of  a  grave  offence,  for  thereby  the  public 
innld  naturally  suppose  that  as  the  committee  of 
Ibe  Stock  Exchange  had  fixed  a  settling  day,  all 
tba  reqnirements  had  been  complied  with,  and  the 
brokers  and  otJiers  might  suely  deal  in  the 
diares.  And  as  to  the  second  count,  it  is  alleged 
ibat  the  object  was  to  obtain  a  quotation  of  the 
ibares  in  the  Stodc  Exchange  lilts,  and  there  can 
•eno  doubt  that  the  public  resort  to  those  lists 
fat  the  pnrpoae  of  knowing  where  ^ey  may  safely 
Mt  their  money.  Then  the  count  alleges  wab  this 
Im  done  for  vLe  pnrirase  of  inducing  those  who 
ihcnld  thereafter  aeal  in  the  shares  to  oelieve  that 
Ibe  company  was  duly  formed  and  constituted  and 
bad  complied  wit^  the  rules  of  the  Stock  Ex- 
Sbange.  Ic  does  not,  indeed,  in  terms  allege  that 
Ik  was  with  intent  to  induce  people  to  buy  and  sell 
iie  abares.  Bat  the  question  is,  whether  it  is  not 
lahrly  to  be  inTerred  that  such  is  the  meaning ;  and 
to  me  it  seems  that  it  is  so,  and  that  it  wonld  be  a 
nere  barren  fraud  if  it  was  not  done  with  a  view 
bo  induce  people  to  bay  or  sell  the  shares  on  the 
Stock  Exchange.  That  being  so,  I  think  that 
neaning  ought  to  be  pat  upon  it,  and,  therefore, 
tba^  our  ju^ment  ought  to  be  foe  the  Crowo. 

NoxK. — On  a  subsequent  day  two  <tf  the  defen- 
lints  were  sentenced  to  twf&n  maiths  and  two  of 
diem  to  two  mon^'  impriaonraent,  in  each  case 
nitbont  hwd  labour.  And  the  judgment  of  the 
Mrart  was  dnriuR  the  present  (Hilary)  sittings 
■firmed  by  the  Court  of  Appeal.  As  to  the  jnns- 
Uotion  of  that  court  to  hear  &e  appeal,  see  aeot.  47 
of  the  Jndicatare  Act  of  1873. 

Judgmanifor  the  Orwm. 
Solicitors  for  the  proaecation,  Jiraham$  and 

^^ioitOTB  for  the  defendants,  Qoldnng ;  Woniner 
nd  Co. :  Hmekam. 

JlaaATOH^lB  a*  MM  of  BaHn/r.  LtmamtmiStrfl^WtiUm 
iShNV  Ctanwnw.  p.  688.  ooL  SB  isd  S»  Ifeom  tw,  tnm^ 
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JtUJidal  (Dimmittre  of  4e  VribsCotmciI. 

Nov.  15, 16, 17,  and  18, 1876. 

(Present :  The  Bight  Boas.  Lord  Sklb(»hx,  Str 
BiLKBEs  Peacock,  Sir  Bobbbt  Colues,  and  Sir 
James  Haskbh). 

Hakei  axs  0THBB8  V.  Paket.  (a.) 

OK  APFXAI.  IBOX  THE  COVBT  OF  qUEEN's  BEECH 
TOE  TEE  TBOVniCE  OT  qUBEEC,  CAEADA. 

iaw  of  Lovter  Oanada — Notarial  act — Efect  of 
married  tooman^t  consent  io  hypoihecaiion  of 
property  in  eommwnty  —  Olame  of  reprw— 
interltneatwn  tn  <ieed— Place  of  passing  contract 
— Mitdescription. 

By  the  law  of  Lower  OoModa  a  married  looman 
eannothectme  euraty  for  (Ite  deUe  of  her  hueband, 
htt  Am  ifoss  not  prevent  her  Awn  eonaeniing  to 
the  hypothecation  of  immoveable  propertt/  brongii 
into  community,  nor  from  renouncing  in  favour 
of  such  creditora  aU  elaimt  which  $he  might  other- 
vfiee  have  heen  competent  io  make  to  their  pr9^- 
diee  by  virtue  of  a  *'  dauee  of  reprise "  tn  the 
marriage  contract.  Dftfid  «.  Gaffson  (14  L.  0. 
Bep.  110)  approved. 

Though  part  of  a  deed  ia  in  different  handwriting, 
and  appear*  to  have  been  written  at  a  difermt 
time  from  the  remeiinder,  it  ie  not  to  be  eonndereil 
at  an  interUrteation  requiring  the  notary's  initiaia 
or  certificate,  if  the  eente  ia  not  eomiplae,  and  ike 
deed  not  cohermtt  withotU  %t. 

If  a  nofortaZ  act  he  paaaed  aeeording  io  the  wuol 
practiee  of  noiairiea  U  will  not  be  heXd  io  hfom 
W  Ha  cm^miic  e&oraeter,  Vicngh  (he  words  of 
Qie  ordvnonw  aa  io  ihe  paaaimg  of  Acta  mag  b» 
sueeepHble  of  a  difermU  eonetructton. 

2f  the  aeecripkon  of  the  face  ef  an  Act  ia  sftoum  io 
be  incorrect,  the  coneequence  ia  not  milKfy,  but 
ihe  actual  place  of  faaaing  muat  be  proved  to  be 
toithin  the  juriadietion  of  ihe  notary. 

JudgToent  of  the  court  below  reversed. 

This  action  was  brought,  by  the  respondent 

agwnat  l^e  appellants,  to  sec  aside  a  notanal  deed 

by  wl^K^  certain  lands  were  mortgaged  to  cho 

appellants. 

The  deed  was  dated  26th  Jan.  1855.  and  was 
made  for  the  pnrpoee  of  securing  a  debt  of 
9391.  If.  9d„  dae  &om  Joseph  Falardeau,  jun.,  to 
the  appelliuits.  Joseph  Falardeau,  sen.,  and  his 
wife,  the  father  and  mother  of  the  principal  debtor, 
became  parties  to  the  deed  as  soretiea,  and  morb- 
saged  the  property  in  qnestiw  as  a  further  security. 
la  April  185?,  Falardeau,  sen.,  renonnoed 

her  masrimraual  commnnity  of  property,  in  cm- 
Ibnni^  with  a  "  dause  ot  reprise  '*  contained  in 
ha  marriMe  contract;  and  in  June  1863,  aha 
conveyed  the  property  in  question  to  the  respon- 
dent She  died  in  1869.  Her  hnsbai^,  FaUrdean, 
sen.,  died  in  1864,  and  Falardeau,  jnn.,  the  prin- 
cipal debtor,  died  insolvent  in  1857. 

The  respondent  commenced  this  suit  in  1869, 
and  impugned  the  deed  on  the  grounds  of  fraud 
and  forgery,  of  improper  execution,  and  as  in- 
sufficient in  point  ot  law  to  bind  the  property  of 
the  wife  as  snre^. 

Hie  oase  was  beard  in  the  Superior  Court 
before  Meredith,  OJ.,  in  1872,  and  he  gave  ju^- 
ment  in  £aToar  tiiB  dcfendanta,  the  piesenfe 
appellants. 
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Od  appeal  to  the  Court  of  Qaeen's  Bench,  this 
Jodgment  was  reversed  by  Dorion,  C.J.,  Monk 
and  Bamsay,  JJ.,  Sanborn  and  M'Cordf  JJ., 
dissenting. 

From  this  judgment  the  present  appeal  was 
hroQght. 

Benjamin,  Q.O.  and  Bompaa,  appeared  for  the 
■appellants. 

Wills,  Q.C.  and  We$tlake,  Q.C.,  for  the  respon- 
•dent. 

The  argamenta  nrged  appear  snfficiently  in  the 
Jadgnjfmt. 

The  jndgment  o£  their  Lordships  was  dellTered 
*>7 

Lord  Sbubokrk.— Tbu  is  a  suit  instituted  in 
1869  to  set  aside  a  notarial  act,  irbioh  pnrports  to 
have  been  passed  on  the  26Ui  Jan.  1855.  The 
-Jodges  in  Canada  have  been  very  much  divided 
in  opinion  upon  the  case;  three  of  them  in  the 
whole,  oonntmg  the  Chief  Jnetioe  who  eat  in  the 
Superior  Court  which  decided  for  the  present 
appellants,  bein^  against  the  anit,  and  three  of 
t^m,  oonatitntmg  a  majority  in  the  Court  of 
Append,  in  favour  of  the  plaintiff.  The  original 
Jaogment,  therefore,  which  was  againet  the 
plaintiff,  was  reTersed,  and  the  appeal  is  from  that 
judgment  of  reversal,  'llie  nature  of  the  notarial 
act  and  the  parties  to  it  are  as  follows : — It  ap- 
pwvTH  that  a  person  of  the  name  of  Joseph  Falar- 
dean  the  younger,  was,  and  had  been  for  some 
Twn  before  in  boainess  at  or  near  Quebec.  Both 
his  parents  were  living;  his  iather  was  of  the 
same  name,  and  he  was  nimseU  married.  He  had 
property,  as  it  would  appear,  in  oommnnifr^,  and 
BO  bad  his  narents,  immoveable  property,  m  the 
prorince  of  Lower  Canada.  He  owed  at  that  time 
a  sum  of  0391.  odd  to  the  appellants,  who  are  a 
firm  oarr|ring  on  basins  m  the  colony,  and  I 
snppose  we  may  infer  that,  hein^  pressed  for  pay- 
ment, he  offered  them  the  seconty  wbioh  is  con- 
tained in  tbis  notarial  act ;  that  is  to  say,  be 
•offered  the  security  wbioh  that  notarial  act  was 
intended  to  perfect.  On  the  faoe  of  the  act,  he 
■and  bis  wife,  his  father  and  mother,  are  all  parties 
to  it.  Its  operation,  as  &r  as  the  son,  the  debtor, 
and  his  wife,  are  concerned,  is  not  now  in  question. 
It  is  an  obligation  for  the  payment  of  the  debt, 
.aooompanied}  by  an  hypothecation  of  oertsan  im- 
moveaJble  properly  belonging  to  the  son,  in  com- 
msnity,  as  their  Xrordsbips  infer.  So  &rM  the 
puents  an  craaennd,  it  pnrptuts  tooraate  suraty- 
tlkap  on  their  part  for  thk  debt  of  the  son,  and  its 
interest,  and  to  hypothecate  for  that  purpose 
•oertain  ^lecified  items  of  immoreable  property 
which  wore  in  communis  as  between  the  parents ; 
and  it  further  contains  an  express  consent  by  the 
mother  to  the  hypotheoation  of  that  immoveable 
property  by  her  husband  in  the  appellant's  favour, 
ana  an  express  renunciation  of  any  rights,  whether 
of  property  or  hypotheo,  which  she  might  have 
bad,  wnioh  could  in  any  way  come  into  compe- 
tition with  the  BBonrity  so  created,  whether  hj  her 
own  or  her  rhnsband's  aot 

.  That  IB  the  nature  of  the  instrument.  It  was 
passed,  or  purparts  to  have  been  passed,  in  the 
afternoon  at  the  26th  Jan.  1855,  by  a  notary 
named  Vetitderc,  in  the  narish  of  St.  Ambroise, 
and,  as  it  isexpreesedi  attbehDoseof  thesmii  the 
paiisfa  of  St.  iunbrcase  being,  as  it  is  stated  in  tiie 
pf^iers,  about  eight  miles  nram  Quebec.  It  is 
«out«aimsd  bvanother  notary.  Ganiaahek  who 
seems  to  htm  been  conneoted  in  bnainan  witii 


[Pmv.  Oa 


Petitclero,  and  early  on  the  morning  of  the  Aiid 
day  afterwards,  the  29bh  Jan.  it  was  duly  regit* 
tered  in  the  proper  offioe  of  TegimtTj,  wbere  it 
has  since  remamed  on  record. 

As  has  been  stated,  the  suit  was  instifcnted  it 
1869,  fourteen  years  afterwards.  It  was  instituted 
by  a  notary  named  Looia  Panet,  a  stranger  to  the 
transaction,  claiming  undw  a  subsequent  aot  of 
donation  from  the  mother.  At  tbe  time  when  the 
sait  was  institnted,  nearly  eveiybody  who  enr 
I  knew  anything  about  the  transaction  was  dead; 
both  the  notarise  Petitclero  and  Gamaofae  w«n 
dead;  both  the  parents,  Joseph  Fahvdean  and  bis 
wif^  were  dead ;  Joseph  Fatardeau  tbs  son,  ths 
principal  debtor,  was  also  dead ;  and  the  onlv  sn^ 
TiTors  were  Hermine  Lavaau,  the  wife  «  the 
debtor  Joseph  Faludeaa  iba  son,  and  the  i^ipel- 
lants,  who  were  the  setmred  creditors. 

By  the  law  of  Lower  Canada,  a  notarial  set, 
prima  faoie  at  all  events,  is  probative ;  that  is, 
proves  itself ;  or,  in  the  language  of  that  law,  is 
"  authentic ; "  and,  to  support  it,  no  external 
testimony  is  neowsary ;  tbe  burden  of  proof  kr 
impeachii^  such  an  aot  rests  upcm  the  pSEwn 
impeaching  it.  The  present  respondmt,  there- 
fore, M.  Fanet,  has  to  satisfy  the  ooort  that  Uiete 
is  sufficient  ground  for  settmg  aside  this  aoL  Ha 
alleges  that  he  has  done  so  in  one  or  other  of  three 
wa^s.  In  the  first  place,  in  his  miginal  |deading^ 
be  impeached  it  as  substantially  fimudulmt,  aUsp 
ing  that  neitiier  Joseph  FakrMt  the  fathernor 
his  wifis  ever  appeared  beion  the  notsiy  cr 
acknowledged  tiie  act,  or  were  partiM  to  it  in  m 
sMwe,  or  had  it  read  om  to  them.  Kot  in  his 
original  pleading,  bat  in  a  later  sti^  of  tiie  owis^ 
he  superadded  to  that  graver  allegation,  of  ai««al 
fraud  and  fabrioation,  a  suggestion  tlnit,  even  if 
that  were  not  so,  there  were  informalities  appear^ 
ing  on  the  face  of  the  instmment,  with  referaaoe 
to  tbe  manner  in  which  it  was  prepared  sad  ex- 
pressed and  passed,  which  would  deprive  it'Of  its 
probative  ohiai-aater,  and  throw  upon  tbe  mort- 
gagee the  burden  of  makmg  out  tlwt  it  is  a  good 
deed  by  affirmative  evidence  of  his  own,  which  id 
this  case  he  bos  not  attempted  to  do.  .Ajid,  4birdlf , 
it  was  suggested  that,  failing  both  these  means  of 
attack  npon  the  deed,  still,  in  point  of  law,  it  £d 
not  bind  that  title  dt  ^la»  wUie  to  ^  ininiowaWn 
property  in  qoes^on,  whidi  lit  Auiat  had  dsiiiii 
nom  ho-  aot  <rf  donalioa. 

Their  Lwdships  will  oonsider  those  objeatioBi 
in  the  order  in  which  they  have  been  stated. 
First  <^  all,  is  there  any  ground  made  out  lor  is- 
peaching  the  bona  fides  of  the  deed,  imn  liiig.  of 
oonise,  the  qaestions  of  form  and  ^e  qneatuas  of 
law.  Their  Lordships  are  most  clearly  opiniaa 
that  there  is  no  ground  whatever  for  doing  sa 
[His  Lordship  went  throufldi  the  evidence  ai  to 
miad,  and  continued:}  That  brings  them  (o 
the  question  of  form ;  and  the  first  point  oT  fionniB 
connected  immediately  with  this  last  filmic,  ob  to 
the  condition  of  the  deed  and  tbe  two  pages?  apd 
8  which  are  supposed — and  for  this  purpose  their 
Lordsh^  assume  tiiat  the  gronnda  are-safiaiBt 
for  BO  supposing— to  have  been  written  sAar  Ike 
writing  of  all  or  part  of  what  is  au  pages  9  sad  10. 
Is  there  any  law  iriiioh  deprives  |)m  ast  of  iti 
authentic  and  jitohativa  chvaotsr  mcMUS  those 
pages  are  not  initialled  P  Thtic  Lordships  H* 
nniAle  to  discover  ain^  such  law.  Tbe  neock 
law  contained  in  the  Ocdinanoe  ot  Vwam  It«f 
Oct.  153£k  to  which  Mr.  Westlake  tOami  «^ 
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that  in  inatnimentB,whidi  their  LordBhipa  aasamn 
to  include  snoli  an  inatrament  aa  thia,  there  shall 
be  BO  blank  left ;  eTerytbing  shall  be  in  wziting 
(Tun  datiUe.  The  learned  oonnsel  have  asked  ns 
to  infer  that  that  means  the  same  thing  as  the 
expression  ifiuM  wuZs  contaBfe  vhicb  ooonra  in  a 
recMit  French  law ;  bat  their  Lordships  are  not 
satisfied  that  the  commentaries  on  the  reorat 
French  law»  or  the  text  of  that  law,  w^re  intended 
to  be  interpretatire  or  the  word  "  datille"  in  the 
Ordinance  oF  Francis  L;  and  onfiMrtimaiely  neither 
the  ooQBsel  nor  anj  diotiooaries  which  their 
liordshipa  have  been  able  to  refer  to  have  supplied 
the  required  informatioB  on  that  point.  Well, 
at  all  erents,  it  says  it  is  to  be  written  (Tun  datUle 
withont  makinf;  any  aposHUe  in  the  mari{in  or  the 
text,  or  any  interlineation,  or  leaving  any  blank  ; 
and  if  there  be  any  snch  thing  as  that  which 
ought  not  to  be,  th^  is  to^y,  an  apoalilla,  inter- 
lineation, or  bLuok,  it  most  oe  repaired  and  set 
ri^it  at  the  end  of  the  note;  in  &ot,  it  should  be 
initialled  or  Terified  by  sobm  form,  of  csrtififlate 
(u  the  part  of  the  notary.  Wdl,  aa  far  aa  that 
law  is  ooacamed,if  we  inquire  whether  there  is 
snything  here  to  which  it  reqnirea  the  notan's 
initials  or  certificate  to  be  apdied,  their  LmtUhips 
say  they  find  no  apecftOc  in  uu  margin  or  in  the 
text,  and  no  interbneation;  £mr  they  cannot  regard 
the  addition  of  a  partioalar  page  sheet  contain- 
ing kworda  ocoorring  in  their  proper  order  and 
manner  in  the  context  ctf  the  deed,  without  in- 
termptiiu|  any  iwder  which  existed  before,  and 
without  changing  the  effect  of  any  pnor  coherent 
mad  rational  context, — th^  cannot  regard  that  as 
nn  into^eation  eitlier  in  the  letter  or  in  the 
^irit,  or  as  an  apot^Ue  in  the  margin  of  the  text, 
whatever  be  the  {nroper  and  exact  meaning  of  that 
ward,  (a)  Tbea  oomaa  the  Canadian  law,  Uie  Arrdt 
cf  theConndl  of  Sferte  of  1783.  which  says  that  the 
BOtnriea  ahall  he  bound  to  pat  their  rinuturea, 
■aum^at  other  things,  to  approve  and  uitial  all 
renvois  (it  is  a^ittod  this  is  not  a  rmvoi)  and 
erasorea  by  the  parties,  and  so  on.  The  letter  of 
tbat  Uw  does  not  strike  this  case,  nor  doee  the 
spirit,  as  their  Lordships  think.  The  principle  of 
these  laws  is  the  same  with  that  which  we  are  very 
ftauUnr  with  in  the  case  of  wiUs;  wbbre  that 
whioh  ^ipears  to  have  been  added,  or  altered,  by 
way  of  erasure  mr  interlineation,  requires  authenti- 
cation, and  otherwise  would  be  presumed  to  have 
been  subsequent  to  the  execution  of  the  instrament, 
the  inatrament  without  it  belte  sensible  and 
cohennt.  And  their  Lordships  find  that  this  ia 
indeed  the  test  laid  down  by  aomeoftiieauthorilies 
cited  on  both  sides;  puiuralarly  in  the  case  <^ 
Savers  t.  Savdrs,  dted  from  Dallas  of  1851 ;  where, 
upim  thtt  preeent  French  law*  eoaaeived  in  terms 
acMnewhat  similar  and  the  same  in  principle,  it  was 
made  the  very  essence  of  the  question  whethar  the 
oontext  was  complete  without  the  addition  of  ttie 
words  in  controversy.  It  appears  to  tluir  Lordships 
tbat  such,  a  test  applied  to  this  case  supports  them- 
etmment  and  not  the  reverse ;  because  the  sense  is 
not  oomplete,  the  deed  is  not  coherent,  withont  the 
na^ea  woioh  are  objected  to,  and  is  bo  with  them. 
!£his  objection,  therefore^  as  an  objection  of  form, 
'aopears  to  their  Lordships  also  entirely  to  fail. 
Tben  we  come  to  the  other  objection  of  form,  with 
respect  to  the  place  stated  npoa  the  face  of  the 


(a)  From  the  jadgmest  of  Banuay  J.,  in  th«  Court 
bdow,  it  si^flars  that  ajxrgttllemflnnaa  "morgiiuJ  note." 
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deed  as  the  place  of  passing  the  instrument.  It  is- 
stated  on  the  frice  of  the  deed  that  it  was  passed  in 
the  parish  of  Saint  Ambroise,  in  the'housa  <A  the 
son.  npcm  the  subject  <tf  the  plao^  the  law  nliad 
apon  is  the  Ordinance  of  mma.  Article  167, — 
"ITotazies  shall  alao  be  boond  to  state  in  tbur- 
contraots  the  quality,  abodOk.  and  |tarish  of  the 
parties,  and  the  witnessea  named  in  them;  the- 
nouse  where  the  cootraots  were  passed,"  and  so 
on.  Now,  if  their  Lordships  had  to  determine, 
as  a  mere  question  of  construction,  the  effect  of 
those  words,  "  the  house  where  the  contract  shall 
have  been  passed,"  they  would  be  obliged  to  say^ 
that  the  twms  ai  that  law  do  not  exprwsly  refer  to 
a  case  where  the  acknowledgment  or  signature  of 
some  of  the  parties  has  been  taken  at  one  honsCr 
and  the  acknowledgment  and  signatnze  of  other 
parties  at  another  house,  and  where  the  notary 
signs  and  passes  the  act,  as  far  as  his  signature  is 
the  mode  of  passing  it,  after  the  last  aeknowlsdj^ 
mentor  signature.  If  their  Lordshipa  were  obliged 
to  express  an  opinion  en  diose  words,  they  araqy 
no  means  prepared  to  aag  that  tjiey  are  not 
snsceptiUe  of  the'  constructioa,  that  tlw  proper 
place  to  be  certified  as  the  house  whan  tha  contracts- 
are  passed  is  that  in  which  the  notary  completes 
the  coutraot  by  affixing  his  own  signature,  which 
in  this  case  was  done ;  and,  if  it  were  sufficient^  it 
wonld  remove  the  objection.  FortherouHre,  the- 
case  cited  by  Mr.  Bom  pas,  o(  Svantuirel  v.  Svantarel 
(L.  Bep.2F.C.462;  21L.T.Bep.N.S.4]bef6rethis 
tribonal,  is  in  point  as  to  the  principle.  There 
is  dear  and  fall  evidence  that  what  was  done  in- 
this  case  was  in  acoordanon  with  tha  ciutoazary 
practice  of  notaries  of  Lower  CaoadOp  at  all 
events  at  Quebec  Seven  witnesses,  notMies, 
were  examined  on  die  part  of  tha  appellants ;  all'- 
of  them  proved  that  this,  or  something  similar, 
was  their  own  practice  and  tha  praotice  to  wluoh 
they  were  aooaatomed ;  ooa  of  them  proved  that,, 
according  to  his  experience,  it  was  the  general 
praotice  of  those  with  whom  he  had  done  business. 
No  evidence  was  offered  to  the  contrary,  which  is 
the  more  remarkable,  because  the  next  witness  to- 
those  npon  the  record  is  the  respondent  himself,  a 
notary  at  Quebec;  and  the  first  passage  in  his 
evidence  is  to  the  effect  that  the  praotice  of  nota- 
ries of  Quebec  is  not  to  require  the  presence  of  the 
second  notary  when  the  act  is  passed.  Their  Lord- 
ships, under  those  circumstances,  entertain,  no 
doubt  that  credit  may  be  given  to  the  witnesses 
who  show  in  what  sense  this  law  has  been  prac- 
tically understood  and  acted  upon  by  the  notaries 
of  Quebeo;  and  thcty  are  not  at  all  prepared  to 
say  that  a  notarial  act  passed  scc(»aing  to  that 

Sraotice  therefore  loses  its  authentic  character, 
lot  beyond  that,  the  passage  cited  by  Chief  Justio& 
Dorion  from  TonUier  (Vol.  VIU.  p.  140)  ia  to  this 
effect,  that  if  npon  the  face  of  the  Act  there  is  a 
description  which  is  bhown  so  be  incorrect,  the 
conaeqaenoe  is  not  nullity,  nor  thi^  the  Act  loses 
its  notarial  and  probative  character ;  but  only  that 
it  must  be  proved  that  the  place  where  it  actually 
was  paased  was  within  the  jurisdiction  of  the 
notaiy.  The  very  same  media  of  proof  by  which 
the  respondent  here  attempts  to  show  that  what 
appears  on  the  face  of  this  act  is  ioapplicable  to 
the  place  where  the  sureties  (using  that  expression 
for  convenience  and  brevity  only)  assented, — that 
very  same  evidence  shows  that  if  they  did  assent, 
the  place  where  they  did  so  was  within  the  juris- 
diction of  the  notsiy.    It  may  be,  tba^ 
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Moordingto  Canadian  law  the  appellants  cannot 
nae  in  tSair  .own  bvoar  the  testimony  Trhicb  was 
extracted  from  them,  or  rather  from  Abraham 
Hamel,  by  the  respondent ;  bnt  the  respondent  has 
chosen  to  nse  it.  He  cannot  use  it  to  show  that 
the  act  was  not  acknowledged  by  the  parents  at  the 
house  of  the  son,  and  exclade  the  context,  which 
shows  that  it  was  acknowledged,  according  to  that 
statement,  elsewhere  within  the  notary  a  joris* 
diction ;  so  that,  in  truth,  the  meana  rehed  npon 
by  the  respondent  to  discredit  the  deed  on  this 
point  of  form  supply  the  deflciencv,  and  show  all 
that,  according  to  the  authority  of  TouUier,  it  was 
necessary  to  snow.   There  is  no  other  objection  of 
form.   Their  Lordships  are  thas  broeght  to  the 
only  remaining  point :  was  or  was  not  this  instni' 
ment,  which  must  now  be  taken  as  well  executed, 
antlieDtie  and  probative, — sufficient  in  law  to  bind 
the  title  which  the  respondent  ohims  through  the 
donation  of  tbe  mother  P  Heir  Lordships  think 
that,  having  r^ard  to  the  terms  of  ^e  law  and 
the  dedsions  npon  it,  they  ought  to  hold  that  it 
was  sufficient  for  that  purpose.    The  matter 
stands  thus.    In  1808  Joseph  Falardean,  the 
father,  married  his  wife,  and  two  instnimevts 
were  then  contemporaneously  executed.   By  one 
of  them,  the  immoveable  property  in  question, 
with  other  things,  was  conveyed  by  way  of  dona- 
tion hy  the  wife^s  mother  to  the  future  husband 
ftnd  wife,  that  is,  to  Falardean,  and  Josephte 
Savard.   By  the  other,  which  was  a  marriage  con- 
tract, Falardean  and  his  wife  agreed,  itUer  se,  that 
they  would  live  in  community ;  that  all  immnve- 
abw  as  well  as  other  property  belonging  to  either 
of  them  at  the  date  of  the  marriage  should  be 
brought  into  oommunity ;  that  it  should,  for  the 
purposes  oi  the-community,  be  deemed  roovmble; 
ana  then  there  was  a  clause,  oalled  the  blanse  of 
reprise,  at  the  endj  to  the  effect  that  when  the 
oommunitjr  was  dissolved  by  death  or  otherwise, 
iho  wife  might,  at  her  option,  reclaim  or  resume 
all  property  brought  in  on  her  part  clear  and  free 
from  the  debts  and  charges  ofthe  community ;  but 
with  this  Qualification,  that  in  any  case  in  which 
she  had  Dound  herself,  or  pwrie  (which  their 
ZiOrdships  understand  to  mesu  asseoted  in  any 
manner  verbally  or  personally  to  a  particular  debt 
or  charge),  or  had  a  judgment  pronounced  by 
some  competent  court  against  her ;  in  those  oases 
she  was  to  rely  npon  and  to  have  the  benefit  of 
the  liability  of  her  husband's  estate,  to  supply 
what  evidently  that  clanse  supposed  she  would 
lose;  and  should  have,  as  from  the  date  of  the 
marriage^  a  hypothec  upon  her  husband's  estate 
for  the  fnlfilment  oi  that  contingent  obligation. 
-The  oommunity  still  snbristed  as  to  tiiis  immove* 
able  property  when  the  deed  now  in  question  was 
passed  in  1855.   Three  years  afterwards  tiio  wife 
elected  to  dissolve  the  community,  and  to  take  the 
benefit  of  tUs  clause  of  reprise.   The  question  is 
whether,  having  previously  assented  to  this 
notarial  act  passed  in  fevour  of  the  appellants,  she 
is  or  is  not  bound  by  the  hypothec  contained  in 
that  act.   By  the  law  of  Lower  Canada  (it  is  not 
necessary  to  refer  to  the  text)  it  is  provided  that 
a  married  woman  shall  not  become  surety  for  the 
debts  of  her  hnsband;  and  it  has  been  decided 
upon  that  law,  in  the  case  of  Jodoin  v.  Dujresne, 
(3  L.  C.  Bep.  189)  that  all  engagements,  thongh 
with  third  parties  and  not  crMitors  immediately 
of  the  bnshand,  which  the  wife  enters  into  concur- 
rently with  the  husband,  are  to  be  treated  con- 


structively as  his  liabilities;  that  is  to  say.  that 
the  oontiaot,  whether  it  be  of  suretyship  for  some- 
body else  or  of  any  other  kind,  is  to  be  treated  as 
primarily  his  contract,  and  the  wife  as  bnmght  in 
by  him  to  secure  the  liability  which  he  is  going  to 
contract.   Their  Lordships  wish  it  to  be  distinot^ 
understood  that  they  express  no  opinion  upon  tlie 
question  whether  that  case  of  Jodoin  v.  Ihifresms 
was  well  decided  or  not.  It  is  not,  in  their  oninira, 
now  necessary  to  say  a  word  which  will  detnct 
from  its  authority,  whatever  that  may  be;  bet 
they  also  desire  to  say  nothing  which  can  ba 
deemed  to  add  to  its  authority.   But,  taking  this 
to  be  good  law,  still  the  ijuostion  remains,  what 
the  enect  of  that  doctrine  is  upon  this  partiealar 
transaction  P    Now   this   transaction  consists, 
as  far  as  the  appellants  and  the  debtee  are 
oonoemed,  really  of  three  parts.    In  the  fint 
port  it  is  expressed  that  they  pledge  tbem- 
mtrm  as  sureties   for  the  payment   of  the 
■on's  debt  The  law,  as  interpreted  in  that 
ease,  clearly  and  bevond  controversy  rendnra  that 
null  and  ineffectaal  as  far  as  the  mother  is  oon- 
oemed, but  leaves  it  perfectly  efFectual  and  vslid 
OS  lor  as  the  father  is  oonoemed.    Next  tbaj 
purport,  as  snob  sureties,  to  hypothecate  the  in* 
moveable  property  in  questitm  which  wm  thai  in 
the  community  as  moveable.   The  law  again,  thmr 
Lordships  aasnme,  would  strike  at  tiiot  which  iiuj 
purport  to  do  as  sureties  by  way  hypotfaecatioo, 
BO  for  as  the  wife  is  concerned,  and  would  leave 
that  part  of  the  deed  as  only  the  hnsband's  deed; 
but  It  would'  be,  as  far  as  his  power  over  this 
property  in  community  extended,  a  perfectly  good 
deed,  and  valid  and  effectual,  snbject  to  what  might 
fbllow  fhnn  the  clause  of  r^pnse  in  tiie  marriwe 
oontraot.  There  is  a  third  part  of  the  deed.  wiMit 
is  not  connected  in  like  maimer  with  the  first  or 
with  the  obligation  of  suretyship  so  far  as  the  «9b 
is  concerned.   On  the  oontrory,  it  is  expresoed  in 
words  which  show  that  the  framers  of  it  were  wdl 
aware  that  it  was  necessaiy  to  deal  there  witii  a 
distinct  matter,  which  might  or  might  not  fas 
efEeotual,  apart  from  the  preceding  context.  In 
that  portion  of  the  deed  the  wife  ex^iessss  her 
consent  to  the  hypothecation  of  the  immoveable 
property  in  question  by  her  husband  in  favour  of 
the  creditors,  and  renonnoee  in  their  fkvonr  all 
claims,  whether  by  way  of  property  or  of  hypoUiec, 
which  she  mi^ht  otherwise  have  been  competent 
to  make  to  their  prejudice.   Does  that  consent  and 
that  rennnoUtion  tail  because  she  could  not  make 
herself  a  snie^,  and  becaose  ahe  oonld  not  hTpo- 
thecsto  in  the  ohoraotar  of  snretyP  Thmuaiei' 
ships  see  no  reasm  for  holding  that  it  does  fiuL 
lb  that  opinion  they  are  fortified,  aa  appean  to 
them,  botn  by  reason  and  hj  authority,  ^y 
reason,  beoause  the  wife  could  only  c^im  to  distaib 
the  husband's  hypothecation  by  virtue  of  the  dsoH 
of  rsprifrs,  on  which  she  acted  two  or  three  Tssrs 
afterwards,  in  tiie  nmrriage  oontnot.   Bat  that 
clause  of  reprise,  if  yon  look  to  ite  terms,  docs  not 
enable  her  to  resume  or  recbtim  anything  as 
against  a  creditor  in  whose  favour  ahe  has  ooo- 
sented  to  the  act  of  her  husband  during  the  oom- 
munity ;  and  their  Lordships  think  there  ia  no 
reason  or  authority  for  holding  that  the  law,  which 
was  passed  long  after  that  contract,  to  pmraol 
married  women  making  themselves  sureties  for 
their  husbands,  could  enlarge  the  effect  of  tha 
daoae  of  reprise  or  make  it  operative  in  the  wife's 
favour  aa  against  the  hnsband's  pofftf  ofcr  dM 
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oommnnitj,  in  a  case  in  vhich,  according  to  the 
qQaliQcMiOQ  expressed  in  its  terms,  it  ironld  not 
be  80  operative.    It  has  been  expressly  bo  deaded 
in  Lower  Canadn  in  the  case  of  Duvid  t.  Qafinon ; 
(14  L.  C.Rep.  110),  and  althooKh  that  «>pear8  to 
bo  the  decision      a  single  judge,  their  Lordships 
see  no  reason  to  doubt  that  it  was  well  decided, 
and  they  have  no  reason  to  snppose  that  it  has 
ever  since  been  called  in  question.    The  other 
anthoritieB  also  go  to  the  effect  that,  althoagh 
there  may  be  in  a  deed  an  ine&ctual  attempt  to 
hind  a  married  woman  by  words  of  obligation,  yet 
a  renunciabinn  of  this  kind  in  the  same  doed  is 
perfectly  good.   Two  dedsions  of  the  Courts  of 
Lower  Canada — no  doubt  by  a  majoritT  of  judges 
in  each  case,  and  I  think  one  Judge  changed  his 
mind.  (Chief  Justice  Daval) — are  referred  to  in 
^e  Becord  {Boudria  t.  3fc  Lean,  6  L.  C.  Jurint; 
and  La  Gorgendihre  v.  Thilandean  not  reported, 
decided  in  March  1871),  both  of  which  determined 
that  the  renunciation  and  the  consent  of  the  wife 
to  her  husband*B  act,  ae  a^inst  such  rights  as  she 
might  hare  under  a  mamage  contract,  whether  of 
hypothec  or  of  reprue,  may  be  good,  although  she 
could  not  hind  herself  by  a  direct  contract,  which 
ahe  bad  attempted  to  do  in  the  same  deed.  Their 
Lordships  see  no  reasoA  to  differ  from  those 
decisionB.   It.  therefore,  is  nnneoeasar^  to  go  into 
the  further  consideration  of  the  question  whether 
a  eUann  oftvprtM  may  or  may  not  be  so  oonoeived 
as  to  destroy  the  hasband's  power  over  mobilised 
immoveables  of  the  wife  durante  commtinifate. 
Fothier  [Gommunaute,  No.  410)  evidently  thonght 
the  better  opinion  w»s  that  no  clause  of  Tepri$e 
would  do  80,  for  tliat  the  effect  of  mobilisation  and 
the  effect  of  commiuiit^  taken  together  required 
that,  while  the  community  sabaisted,  the  hupband 
should  be  able  to  deal  with  the  immoveables  aa 
moveables ;  ;  bot  al  the  same  time,  recognising 
Bome  difference  of  opinion  among  jurists  on  the 
anbject,  he  suggested   that  clauses  should  be 
worded  so  as  to  remove  that  doubt;  and  this 
elause,  in  fact,  has  been  so  worded.    Tbe  other 
anthority,  Benusson  [TraUe  dee  Propree,  sect.  8, 
^o.  26),  relied  upon  by  tbe  respondent,  most 
diatinctly  recognises  the  general  power  of'  the 
linsband,  during  the  community,  not  onlr  to  sell, 
bat  to  hypothecate  the  wife's  immoreableB  under 
Buch  circumstances;  and  all  that  can  be  said  to 
the  contrary,  aa  far  as  he  is  concerned,  is  that  he 
saTes,  and  does  not  det«rmine  the  question  what 
the  effect  of  a  clause  of  reprise  might  be,  supposing 
it  were  expressed  in  terms  which  clearly  were 
intended  to  give  tb^  wife  a  right  paramount  to  any 
hypothecation  or  alienneion  by  her  husband,  Tbe 
authorities,  as  far  as  they  go,  upon  this  subject, 
appear  to  their  Lordships  to  be  entirely-  one  way, 
and  that  \9  against  the  respondent.   On  the  whole 
case,  they  are  of  opinion  that  the  present  appeal 
must  be  allowed,  and  with  the  nsual  consequences 
as  to  costs.   Their  Lordships  will  therefore  humbly 
recommend  Her  Majesty  to  reverse  the  judgment 
of  the  Court  of  Queen's  Bench  for  the  Froviooe  of 
Quebec,  with  costs,  and  to  a£Srm,  with  costs,  the 
jndgroent  ofthe  Snperior  Court. 

Solicitors  for  the  appellants,  Buahtfff,  Bomptu, 
and  B'schoff. 

Solicitors  for  the  respcmdeni^  Ashwttt  Jforru, 
and  Co. 
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COURT   OF  APPEAL. 

SITTINGS  AT  LINCOLN'S  INN. 
Dm  18  and  14, 1876. 
(BdVwe  Jakib,  L.J.,  and  Baggauat  and  Bbstt. 

JJ.A.) 

BOCCICAULT  V.  CHATTEBTOX.(a) 
Drama — Intemaiiondl  copyright — First  representa- 
tion in  America — Puhlicatioit — Injundton — 3  4* 
4  WiU.  4,  c.  15,  «.  1  .•  5^6  rict.  o.  45,  *.  20 ;  7 
^  8  Viet.  e.  12,  a.  19. 
3Vw  plaintiff,  a  naturalised  Avwriean,  was  the 
auMtor  of  a  drama  which  had  been  first  repre- 
sented tn  America,  and  subsequently,  wOh  tha 
pkLinHff*s  eonitnU  at  l&e  de^noant**  theatre  in 
England.  The  drama  had  not  been  printed  for 
puhlication.  Ths  defendant  afterwards  lummg 
proDoeed  to  represent  the  play  again  in  London, 
without  the  consent  of  the  p&uniifff  ihe  plaitUiff 
brought  an  action  (gainst  him  to  restram  him 
from  80  doing. 
Held  (affirming  tlie  decision  of  Maline,  V.C.)  on  ihe 
authority  of  Boucioault  v.  Delafield  (9  L.  T.  B^. 
N.  8.  709 ;  1  Sem.  ^  Mill  597)  that  tU  drama 
liad,  within  tlte  meaning  of  7  ^  8  Viet.  e.  12,  s. 
19,  been  first  publiehed  out  of  Her  Majesty's 
dominions,  and  that  tfie  plaintiff  had,  tlLerefors, 
no  exclitsive  right  of  reepretenting  it  in  England. 
A  dramatic  piece  is  publis}ied  by  being  pt^tlidy 

represented.  ^ 
This  was  an  appeal  h^  the  plaintiff  from  a  decision 
of  Malina,  Y.C.,  refbsmg  an  injunction  to  restrain 
the  defendant  from  representing,  or  causing  or 
permitting  to  he  represented,  at  the  Adwphi 
Theatre,  or  elsewhere,  witiiout  the  prenons  ooa- 
Bent  of  the  plaintiff,  a  dramatio  work  called  "  Tbe 
Shaoghraun." 

The  proceeding  in  the  court  below  are  folly 
reported,  ante  p.  541. 
Qlasse,  Q.G.  and  Bomer  £or  tbe  ^pellant. 
Siggins,  Q.G.,  Tarrdl,  and  Poultor  for  the 
fwdant. 

The  following  cases  were  cited : 
BoucicauU  T.  2>«I<QEeId,  d  L.  T.  Bep.  N.  8.7001  1 

Hein.*Mm.5fl7] 
MaclAvn't  com,  Amb.  6M ; 
L^Almmns  v.  BooMV,  1  Bz.  Oa.  299 ; 
L<mY.  Jioutl«<l9«, IS  L. T.B^hN.  8.489 ;L.B«). 

l.Ch.App,42; 
J«#«n/5  V.  Boot»ii,  4  H.  of  L.  Cas.  815. 

JAMES,  L.J.— Now  that  the  matter  has  been 
fully  argued  out,  I  am  of  opinion  that  it  is  impos- 
sible for  us  to  arrive  at  anv  other  conolusicm  tnan 
that  which  was  arrived  at  m  1862 Wood,  V.O., 
and  also  arrived  at  b^  Malins,  Y.O.,  who  fislt  he 
was  bound  by  the  decision  of  Wood,  V.O.,  ud  ex- 

Eressed  his  concurrence  in  it  Now  take  sect.  19 
y  itself.  I  think  nobody  ooald  have  taaj  doubt 
whatever  about  that  section.  It  is,  that "  neUher 
the  author  of  any  h<xik.,  nor  the  author  or  com- 
poser of  any  dramatic  piece  or  musical  oompoai- 
tion,  nor  the  inventor,  or  designer,  or  engraver 
of  any  print,  nor  the  maker  of  any  article  of 
sculpture,  or  of  such  other  work  of  art  as  aforesaid 
which  shall,  after  the  passing  of  this  Act  be  first 

Enblished  out  of  Her  Hajesty's  dominions,  shall 
ave  any  copyright  therein  exclusively  or  any 
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excIasivG  right  to  ttie  pnblic  representation  or 
performauoe  thereof,  obherwise  than  such  (if  any) 
u  he  may  become  eDtltled  to  under  this  Act." 
ISi.  Glaase  has  pressed  as  very  muoh»  first  of  all 
on  this  general  proposition,  that  it  oonnoli  be 
implied  that  the  Le^slatnre  meant  to  repeal  the 
Btafente  of  Will.  4  which  has  been  so  careftillj 
preserred  by  the  statute  5  A  6  of  the  Qaeen,  There 
18  no  repeal  of  the  statnte  o£  Will  4.  That  statute 
remuns,  and  the  statute  of  Tictoria  remains,  ez< 
oept  80  far  as  it  is  interferred  with  in  a  par- 
ticnlar  case  for'  a  paHicalar  purpose ;  and  the 
particular  purpose  of  this  section,  beyond  all 
doubt,  is,  in  mr  view,  to  compel  foreign  oonntries 
to  gira  English  authors  and  dramatic  authors,  for 
pieces  first  published  in  England,  rights  similar 
to  the  rights  given  to  their  own  people.  They 
say,  if  yon  giTO  rights  to  our  people  we  will  give 
lights  to  your  people;  but  if  not,  your  people 
■hdl  not  nave  any  rights  whatever  under  our 
Oopyrigbfr  Acts,  at  Acts  of  tlu  nature  of  oopy- 
tiffti  iuta ;  mnd,  tat  the  purpose  of  secaring  tmi^, 
muf  treat  the  author  of  a  bool^  or  the  anuior  or 
eomposer  of  a  dramatic  piece  or  mnsieal  com- 
position, and  so  on,  first  published  abroad,  as  being 
a  person  making  himself,  for  that  purpose  at 
events,  whether  ne  was  naturalised  there  or  not,  a 
foreign  author  or  foreign  composer,  or  foreign 
sculptor,  as  the  case  may  be.  Therefore,  there  is 
no  repeal  of  the  Act,  nor  are  we  impressed  by  any 
notion  that  this  clause  implied  the  repeal  m  the 
statute  which  it  was  not  really  intended  to  repeal. 
It  has  a  limited  purpose  only,  which  limited  pur- 
pose is  expressed  in  words  which  must  primd  facie 
give  us  toe  meaning  of  the  word  "published," 
which  is  to  be  that  sort  of  thing  which  you 
can  predicate  of  a  book,  or  of  a  dramatio  piece, 
or  <n  a  musical  oomposition,  and  which  you  may 
predkate  of  a  print  or  artiole  of  soolptnre,  or  any 
other  work  of  art,  that  is  to  say.  make  public  by 
those  means  which  are  appropriate  to  the  parti- 
cular article  or  the  particular  thing.  A  book  is 
pabliabed  by  being  printed;  a  dramatio  piece  or 
musioal  composition  is  published  by  being  pub- 
lically  rewesMited ;  a  print  or  article  of  sculpture 
is  published,  for  the  purposes  of  this  Act,  by  being 
made  the  subject  of  copy  in  casts  or  prints;  and 
I  should  say  with  regard  to  sculpture  and  other 
works  of  art  being  multiplied  by  casts  or  other 
copies,  it  would  depend  in  each  case  upon  that 
which  applies  ta  the  particular  thing  if  it  be  for 
sale  or  public  use.  That  would  be,  as  it  appears 
to  me,  the  natural  meaning  of  the  words  of  that 
section,  and  that  is  the  meaning  which  is  attri- 
buted to  it  by  the  Vice-Chancellor.  Mr.  Glasse's 
main  arsnment  is  that  the  word  "published  "  has 
obtained,  ynth  ra^xtet  to  dramatio  representation, 
a  partionlar  meaning  affixed  to  it  W  previous  deci- 
sion, and  so  affixed  to  it  that  we  should  introduce 
into  the  section  those  additional  words :  "  Pro- 
vided always  that  witJi  respect  to  any  dramatic 
pwfomumoe  this  seotion  shall  not  apply  unless 
It  shall  have  been  first  printed  and  published  out 
<rf  Her  Uajesty's  dommions,"  which  would  be 
reipr  difficult  indeed  to  do.  Ho  said  there  are  a 
series  of  decisions,  with  which  decisions  I  quite 
agree,  but  when  we  look  at  them  there  really  is 
no  decision  whatever  upon  the  meaning  of  the 
word  "  published  "  as  used  in  what  Mr.  Olasse  has 
called  "  this  code  of  laws."  The  cases  relied  upon 
are  cases  in  which  the  word  "  published "  was 
nsed  in  the.  sense  Crompton,  J.,  referred  to  in  the 


House  of  Lords  in  the  case  of  Jeffery  v.  Bootet/, 
"  first  published  in  the  sense  of  being  made 
publiei  juris,"  that  it  to  say,  being  made  oommoD 
property  of  everybody,  ao  that  tte  author  has  lost 
all  property  in  it  in  this  country.  The  cases, 
begmmng  with  JIfisdklm's  ease,  and  going  dom 
to  the  ease  before  Lord  Lyndhnrst,  do  not,  in  my 
view  of  tho  matter,  afford  any  snoh  interpreta^oa 
of  the  word  "  published  "  in  the  series  of  laws- 
relating  to  oopyri^t,  as  would  enable  na,  cr- 
entitle  us,  in  any  way  to  apply  to  this  section 
any  other  than  the  natural  literal  meaaing  oT 
the  words  as  they  would  be  understood  by  an 
ordinary  Englishman  reading  the  section,  or  sn 
ordinary  foreigner  who  coola  sprak  English  and 
could  understand  it,  reading  it  for  the  purpose  ot 
ascertaining  which  riffhts  he  would  acquire  under 
it.  I  am  of  opinion  we  are  bound  by  it,  and  that 
the  decision  of  the  Tice-Chancellw  is  right. 

lUaaAiJ.AT,  J.  A — Having  entnrtained  oonuder- 
able  doubt  during  a  great  portioned  ttus  oaae  as  to 
the  oorreet  view  to  be  talcenoE  i^  I  propoao  to  add 
a  few  words,  now  tiiat  I  have  oome  to  the  sama 
oonolusion  as  the  Lord  Justice,  as  to  the  masrmB 
which  influenced  me.  The  plaintiff  insists  that, 
being  admittedly  the  author  of  the  play  in  tjnes- 
tion,  the  proteotion  claimed  by  him  in  the  bill  in 
this  suit  is  secured  to  him  by  the  Act  erf  3  A  4 
Will.  4,  c.  15 ;  and  those  remediea  to  whitdi  he  is 
so  entitled  are  not  in  any  way  affected  by  the 
statute  of  5  A  6  Vict.,  or  7  &  8  Vict.  o.  12.  Tfa& 
defendant,  on  the  other  hand,  insists  that  whatever 
might  have  been  the  rights  and  remedies  of  the 
plamtiff.  had  the  7  &  8  vioL  not  been  passed,  the 
provisions  of  that  statnte  are  imperative  and  apply 
to  the  case,  uid  negative  any  suoh  rights  as  the 
one  olaimed  bj  the  plaintiff  m  bis  bill.  Now  the 
words  of  the  19th  seotimi  are  very  clear  and  dit- 
tinot  if  ta^n  by  themselves,  f  His  Lordship  then 
read  the  seotion,  and  oontinued.]  The  preambloof 
that  Act  states  that  under  the  then  existing  Aofca. 
particularly  the  International  Copyright  Act^  Bi&t 
Majesty  has  no  power  "  to  confer  any  exolnsive  right 
(tf  representing  or  performing  dramatic  pieces  w 
musical  compositions  first  published  in  toreiai 
countries,  upon  the  authors."  Then  it  proceraa 
to  make  certain  provisions  which,  if  complied 
with,  would  entitle  the  authors  of  a  dramatic 
piece  to  the  exclusive  performance  of  it,  although 
It  bad  been  previously  published.  It  is  not  sug- 
gested in  this  cas^e  that  any  of  those  provisions 
have  been  complied  with,  and  we  have  therefore 
to  oousider  the  question  what  is  meant  by  tbe 
words  "first  published  out  of  Her  HajeBty'a 
dominions."  I  do  not  think  the  difficolftr  is  r»»* 
moved  by  going  book  to  the  statute  3  A  4  wilL  4» 
because  all  we  find  pronded  there  is  that  **  bam 
and  after  the  passing  d  this  Act  the  author  of 
any  tragedy,  comedy,  play,  opera,  farce,  or  any 
other  dramatio  pieoe  or  entertainment,  compoaea, 
aud  not  printed  and  published  by  the  author 
thereof  or  his  assignee,  or  which  heresftw  afaaU 
be  oomposed  and  pot  printed  or  published  by  tiia 
author  thereof  or  hi8assignee,8haU  haveas  his  own 
property  the  sole  liberty  of  representing,  or  caosio^ 
to  be  represented,  at  any  place  or  places  of  dnunatK- 
entertainmenc  whatever,  the  pieces  so  composed." 
Th&re,  again,  we  have  the  same  difficulty.  Now 
we  have  no  indication  of  what  the  meatung  of  the 
word  *'  published,"  as  used  in  that  Act  ol  Fartia- 
luent  is.  We  find  in  the  psssafice  which  I  hav» 
just  cited,  the  words,  "published,  printed,  and 
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represented,"  sometimes  used  with  the  oonjnnctioa 
sad  sometimes  not.  Therefore .  we  are  left  to 
arrive  at  the  beat  conclusion  we  can  upon  the 
aixmnents  and  reasoos  which  can  be  hod  recourse 
to,  as  to*  what  is  the  meaning  oi  the  word  "  pub- 
lished" in  that  8tatnt,e.  Some  authorities  have 
been  referred  to  by  Mr.  Glasse — Macklin^a  case, 
and  the  subseqaent  case  of  Booeey  v.  B'Almaine^ 
for  the  purpose  of  showing  that  the  mere  repre- 
sentation on  the  stage  was  not  a  pubh'cation. 
Both  of  those  oases  were  decided  before  the  pass- 
ing of  the  Adi  of  Will  4,  and  therefore  ibey  can 

S've  as.no  innght  into  the  precise  sense  in  vhich 
e  word  may  hare  been  used  in  that  statute, 
^ow,  failing  on  that  statute,  there  comes  the  in- 
termediate statute,  the  5  &  6  Yict.,  and  it  was  on 
the  oontents  of  the  20th  section  of  that  Act  of  Par; 
liament  that  1,  for  some  time,  bad  doubts  as  to 
the  proper  way  of  dealing  with  this  case.  The 
20tb  section  follows  upon  a  previoi^s  section  which 
had  conferred  on  the  authors  of  books  an  extended 
term  within  which  they  were  to  have  the  oopy- 
right,  and  that  extended  term  was  to  date  from 
the  period  of  the  first  publication  of  the  book. 
Sect.  20  provides  that  the  author  of  a  dramatic 
piece  shall  have  protection  for  a  corresponding 
period.  When  it  is  said  that  the  aul-hw  of  a 
^ramatio  piece  shall  have  protection  for  the  same 
term  ^  tost  which  the  autnor  of  abook  sh^l  have, 
it  becomes  neeessary  to  say  what  is  to  be  deemed 
the  first  publication  of  a  dramatic  piece,  oorre- 
.spondingoreqniTalentto  the  first  publication  of 
«  book.  It  was  there  provided  that  the  first  pnblic 
representation  or  performance  of  a  dramatic  piece 
shonid  be  deemed  equivalent  in  the  construction  of 
this  Act  to  the  first  publication  of  any  book.  At  first 
it  struck  me  that  the  words  "construction  of  this 
Act,"  instead  of  "  for  the  purposes  of  this  Act," 
were  in  favour  of  the  plaintifi  ;  but  further  con- 
sideration has  led  me  to  think  the  contrary.  If 
the  words,  "for  the  purposes  of  this  Act,  had 
•been  need,  there  would  have  been  an  implied 
meaning  that  it  was  for  that  Act  only ;  bub  using 
the  words  "  in  the  ooustruobion  of  this  Act,"  it 
merely  was  introdnoing  a  tteflnition  of  what  was 
to  be  considered  the  first  pubUcation  of  a  dramatic 
iece  when  it  was  necessary  to  ascertain  the  term 
nring  which  the  dramatic  right  was  to  continue. 
Am  it  now  app^^rs  to  me,  there  is  certainly  no  in- 
ferenoe  to  he  drawn  that  it  was  to  be  limited  to  the 
•construction  of  that  Act  for  the  purposes  of  that 
Act ;  but,  on  tho  other  hand,  it  does  throw  con- 
siderable light  on  my  mind  now,  as  to  what  was 
the  meaning  of  the  Legislature  in  using  the  words 
first  publication."  It  gives  as  regards  the 
meaning  of  the  words  "  first  publication"  that 
-definition  which  would  ordinarily  and  usually  be 
recognised  as  the  meaning  of  it.  It  appears  to 
me,  therefore,  having  regard  to  the  consideration 
which  I  have  just  now  mentioned,  that  the  7  &  8 
yiot.  ia  imperative,  and  that  it  deprives  the  plain- 
tiff of  any  right,  ^  he  had  any  right  under  the 
•othar  atatntes. 

BaxiT,  J.A. — ^AftertheargamentsirehaTeheard 
it  oBDnot  be  said  hj  anyone  that  the  interpreta- 
tion of  this  statute  is  easy;  but  it  seems  to  me  to 
be  admitted — at  all  events  it  cannot  be  denied — 
that  if  the  word  "  published "  has  to  be  read  in 
ita  ordinary  sense  as  a  thing  made  public,  that 
then  the  plaintiff  is  directiy  within  the  19th 
flection.  Thu^fore  the  question  must  be  whether 
the  word  "  published  "  in  the  19th  section  is  to  be  1 
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construed  according  to  its  ordinary  comprehen- 
sive  meaning,  or  whether  the  word  in  that  statute 
is  to  have  a  limitation  placed  upon  it.  The  limi- 
tation which  must  be  put  upon  it,  as  I  apprehend, 
in  order  to  carry  throngh  the  ai^nroent  whidi 
has  been  addressed  to  us  on  behalf  of  the  plaintiff, 
must  be  a  somewhat  extensive  one,  or  it 
mnst  be  limited  to  this  extent  that  with  regard 
to  English  authors  or  composers  of  any  dramatio 
piece  or  musical  composition,  the  word  ''pub- 
lished," although  they  aot  th«r  play  in  a  counter 
abroad,  shall,  as  to  them,  not  be  inteiprebed. 
accorduig  to  its  ordinary  sense,  but  acoording  to 
the  limited  sense  of  published  by  printing.  NOW, 
in  order  to  oome  to  a  conclusion,  it  seems 
to  me  always  neoessary  to  consider  the  Bubject 
matter  with  which  one  is  dealing.  Tho  subieot 
matter  with  which  we  are  dealing  here  is  a  anr 
matic  composition.  A  dramatic  composition  is 
different  from  many  compositions,  inasmuch  as  it 
can  be  made  use  of  by  the  owner  or  anybody  else 
by  publishingit  inthe  sense  of  printing  it  and  dis* 
tribating  it  as  a  written  composition  or  a  book. 
It  may  also  be  used  by  its  autnor  or  anybody  else 
by  means  of  having  it  acted  on  the  stage  of  a 
theatre.  If  the  author  be  an  Englishman  no 
doubt  he  has  certain  rights  given  to  him  by  the 
statute  of  William,  bat  a  loreiam  author  has  no 
rights  at  all  under  the  statute  of  William.  Tlwte- 
fiHre  if  a  foreign  author's  play  was  acted  abroad 
and  afterwards  it  came  to  be  acted  here,  he  could 
claim  no  protection  in  England  at  all  by  acting  it 
abroad.  It  is  admitted  tnat  the  foreign  author 
had,  so  far,  made  his  play  publici  juris  in  England, 
and  therefore  anybody  in  England  might  aot  it 
here.  It  is  said  that  an  English  author,  although 
he  allowed  lus  compositions  to  be  acted  abroad, 
did  not  comenuder  the  same  difficnity,  because  he 
was  protected  by  the  statute  of  William.  That 
may  be,  and  although  I  have  some  doubts  about 
whether  the  limitation  which  has  been  contended 
for  doc  s  apply  to  the  statute  of  William,  I  will 
for  a  moment,  assume  that  it  does.  In  the  case  of 
an  Englishman,  although  his  piece  was  first  acted 
abroad,  I  will  assume  he  mi^t  have  the  protection 
here  given  by  the  statute  ot  William,  but  a  foreigner 
had  certainly  not  that  protection.  Then  if  that  be 
the  state  of  things  botore  ^e  statute  ot  7  A  8 
Yict  c.  12,  yon  have  two  sets  of  people  to  deal 
with  in  regard  to  these  dramatic  compositions  ; 
that  is,  foreign  authors  who  had  no  protection  in 
England,  and  English  authors  who  might  first  of 
all  publish  their  pieces  or  have  them  acted  abroad, 
or  who,  for  the  purposes  ot  the  moment,  we  will 
say,  would  have  protection  under  the  statute  of 
William.  The  statute  of  Victoria  begins  by  giving 
the  Queen  power  to  give  protection  to  foreign 
anthors  and  dramatic  composers ;  and  that  is  done 
under  sect.  5,  which  has  regard  to  their  protection 
against  performances.  With  regard  to  their  pro- 
tection against  publication  by  printing,  I  appre- 
hend that  that  protection  is  given  to  them,  or  the 
power  to  the  Queen  is  given  under  other  sections, 
and  not  under  sect.  S.  Jliere  the  powsr  givw  is 
that  where  the  authors  of  dramatic  pieces  have 
first  publicly  represented  or  performed  them 
in  any  foreign  country,  the  Queen  shall 
have  the  power  of  giving  them  sole  liberty 
of  representation  or  performing  the  same  in 
any  part  of  her  Majesty's  dominions.  You  are  deal- 
ing with  a  statute,  therefore,  whioh  is  dealine  with 
I  several  kinds  of  things  to  bo  proteoted-^hicn  may 
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be  pabliehed  in  different  wsjs ;  and  yon  are  deal- 
ing with  different  persons — with  foreiftoers  and 
with  Englishmea.  Then  we  come  to  the  19th 
section,  and  we  find  the  words  are  perfectly 
ffeneral,  "And  be  it  enacted  that  the  author  of  no 
aramatio  piece,  or  mnsicat  composition,  which 
shall,  after  the  passing  of  this  Act,  be  first  pub- 
Ushed  out  of  her  Miyesty's  dominions,  shall  have 
any  copyright  therein  respectively,  or  any  exclusive 
light  to  the  representation  or  performance  thereof, 
otnerwise  thui  such  (if  any)  as  he  may  become 
entitled  to  ander  this  Act."  Now,  Id  is  said  that 
the  construction  of  the  word  "  published  "  ought 
to  be  restricted  to  the  meaning  which  is  said 
to  have  been  affixed  to  the  statute  of  William.  If 
BO,  the  word  "  pobliahed,"  when  applied  to  English 
andiors,  most  have  one  meaning,  and  another 
when  applied  to  foreign  anthcnrs  under  pretdsely 
similar  ctronmstanoes,  except  that  they  are  foreign 
and  not  English.  It  seems  to  me  to  be  contraiy 
to  the  common  canon  of  the  construction  ri 
statutes,  to  introduce  into  this  statute  such  a 
limited  construction  as  that  contended  for,  namely, 
that  in  the  case  of  English  anthers  "  publication 
out  of  Her  Majesty's  dominions  shall  nob  mean  by 
representatioD."  That  is  to  introduce  worcU 
which  we  have  no  right  to  introduce  unless  there 
be  something  in  the  nature  of  the  case  which 
makes  it  obvious  that  such  must  have  been  the 
object  of  the  Legislature.  That  object  is  sought 
to  be  found  by  saying  it  ia  nnjusttotake  away  the 
right  of  an  English  author.  I  see  nothing  oon- 
trary  to  public  right  and  jottioe  to  say  that  if  an 
English  author  wul  go  abroad  and  represent,  or 
allow  to  be  represented,  his  compoution  for  th» 
first  time  abroad,  that  he  should  be  put  in  the 
same  poeition  as  a  foreigner  who  has  done  thesiune 
thing.  I  see  nothing  unreasonable  or  aigust  in 
that.  If  that  be  so,  these  words  must  have  their 
natural  construction  in  this  section,  and  they  must 
apply  to  Englishmen  as  well  as  to  foreigners. 
Then  the  ordinary  meaning  of  the  word  "pub- 
lished "  is  "  being  made  public,"  and  when  you 
apply  that  to  a  dramatic  composition,  that  dramatic 
composition  is  made  public  the  moment  it  is  repre- 
sented or  acted.  This  is  made  common  both  to 
Englishmen  and  to  foreigners,  where  EngUshmea 
will  have  their  plays  first  represented  abroad.  If 
it  is  first  represented  in  England,  the^  will  not  be 
under  ihia  statute  at  all,  bat  they  will  be  nnder 
the  statute  of  Will.  4  and  the  Other  statute  what- 
ever may  be  the  meaning  of  it. 

Appeal  diemigred  VfUh  coata. 

Solicitors  for  the  plaintiff*  Xiewie  and  Xawit. 
Solicitor  for  the  defendant,  Horaet  W.  Chat- 
ierUm. 


Jan.  11, 12,  and  13. 
(Before  Suaa,  L.J.,  and  Baggallay  and 

BSAKWSLL,  JJ.A.) 

Warner  v.  Muedock  ;  Mdedock  v.  Wakwee.  (a) 

Practice — Trial  hy  jury — Action  in  Chancery  Divi- 
eion^vdieature  Act  1873,  »».  29,  30, 37— JE«i« 
of  CouH  1876,  Order  XXXVL,  rr.  1. 4>  8,  16, 29 
—BuUb  of  Courtt  Bee.  1876,  r.  4. 

"Under  the  new  practice  a  judge  of  the  Chancery 
Bivieion  cannot  try  a  ease  icith  a  jury,  Imt  wft«n 
an  action  in  the  Chancery  Division  hoe  been 

<c)  B*tarM    B.  Pau.  aeu  BlRMsr4t-I*w. 


ordered  io  he  tried  he/ore  a  judge  leUh  a  jury.  U 
muat  he  set  down  tn  ike  general  Itel  lo  he  inei 
ififore  a  judge  of  one  of  the  common  lav  disi- 
eume,  at  the  London  or  SUddleaex  ttUinga  far 
triala  hy  jury,  or  nt  the  aeaizes. 

Decision  of  Jeaeel,  M J2.,  a^rmed. 

This  was  an  appeal  from  a  decision  ol  Jessel, 

M.R. 

The  first  of  the  above  actions  was  brought  by 
the  trustees  of  the  United  Kingdom  Tempenooe 
and  General  Provident  Institution  aj^inst  the 
executors  of  John  Turner,  deceased,  praying  that  a 
policy  of  insurance  which  had  been  effected  upon 
the  life  of  their  testator  might  be  declared  void 
and  be  delivered  up  to  be  cancelled  on  the  ^ronnd 
that  it  had  bem  obtunod  bv  misrepreseatatiooi. 

The  second  action  waa  bronght  by  the  execs- 
tors  against  the  trustees  of  the  institatjon  to 
recover  the  amount  secured  by  the  policy  and  in- 
terest thereon. 

The  two  actions  were  consolidated,  and  the 
Master  of  the  Bolts  ordered  that  the  consdidated 
actions  should  be  tried  before  a  special  jury. 

Application  was  then  made  V)  his  Lordship  for 
an  tn^er  that  the  actions  should  be  tried  before 
himself  with  a  jury,  bat  he  followed  the  decision  of 
Hall,  T.O.  in  GlarJee  v.  CooUon  (34  L.  T.  Sep. 
N.  S.  646;  L.  Bep.  2  Ch.  D.  746)  that  a  judge  of 
the  Chancery  Division  cannot  try  a  case  with  a 
jury,  and  refused  the  application. 

From  this  decision  the  plaintiffs  in  the  first 
action  appealed. 

Chi^,  Q.C.  and  Kekewi^  for  the  appellants.— 
The  jonsdiction  which  the  old  Oonrt  dt  Chanceiy 
possessed  under  Lend  Cairns*  Act  aztd  Sir  John 
Bolt's  Act  to  try  causes  itself  with  a  jniy  has  not 
been  taken  away  by  the  Judicature  Acts,  but  has 
been  transferred  to  the  Chancery  Division  of  the 
High  Conrt  The  Judicature  Acts  intended  the 
jurisdiction  of  the  judges  of  all  the  divisions  to  be 
in  all  respects  equal,  and  the  rules  of  court  make 
no  distinction  between  the  modes  of  procedure  in 
tfa%  different  divisions,  with  the  special  exception 
of  the  Probate  and  Admiralty  Division.  The 
rules  of  court  of  1875  show  that  it  was  intended 
that  judges  of  the  Chancery  Division  should  try 
their  own  actions  with  a  jury.  Rule  1  of  Order 
XXXIX.,  and  rules  5  and  6  of  Dec  1876,  pre- 
scribe tiie  mode  in  which  applications  are  to  be 
made  for  new  trials  only  with  regard  to  actions  in 
the  three  common  law  divisions,  therefore,  it  wm 
clearly  intended  tlut  triala  bv  junr  in  actions  in 
the  Cfhancery  Division  should  take  place  before 
the  judges  of  that  division,  no  provision  being 
made  for  such  applications  in  actions  in  the 
Chancery  Division.  If  it  be  true  that  all 
actions,  to  whatever  division  they  belong,  are,  if 
tried  by  jury,  to  be  tried  at  the  assizes,  or  at  the 
London  or  Middlesex  sittings,  what  right  hts 
the  Probate  Division  to  try  questions  of  fact  itsdf 
with  a  jary  as  it  frequently  does?  Bnle  4  of 
Dec  1876  is  strongly  in  our  hivour.  It  provides 
that  "  where  in  any  action  in  the  Chancery  Divt- 
SLon  the  action,  or  any  question  at  issue  in  the 
action,  is  ordered  to  be  tried  before  any  commis- 
sioner or  commissioners  of  assise,  or  at  the  Ijoo- 
don  or  Middlesex  sittings  of  any  divisioii  otb^ 
than  the  Ohancery  Division,  the  order  diie^ng 
such  trial  shall  state  on  its  fiwe^  the  reun  ftr 
whioh  it  ii  expedient  that  tlie  aetion,  qneMMn.  cr 
isaae  sbonld  be  bo  tried,  and  should  not  be  trisa 
inth.  Cluu.cc.,  DivW».';^'5B(5,^u.f.- 


Jul  k7, 1877.] 


THB  LAW  TIMES. 


LVoU  zxxv..  s.  9.-749 


Ct.  of  App.] 


WARVEn  r.  UuBOocK;  Uvbdock  «.  Wasxes. 


[Ct.  or  Apf. 


rente  ia  that  th)  judges  of  the  Chancery  DiviBion 
can  try  tbeir  own  actions  with  a  jury.  Iliey 
cited : 

Clarke  T.  Cooimn,  34  L.  T.  B«p.  N.  8  616  ;  L.  Bep. 

8  Ch.  D.  746  ; 
Cannot     Morgan,  33  L.  T.  Bep.  IT.  S.  402  ;  L.  Bap. 

ICh.D.a; 

Jadioaton  Aot  1873.  ra.  16,  22,  29,  30,  83, 37 ; 
Bales  of  Conrt  1875,  Order  XXXIX.,  r.  1 ; 
Bnlee  of  Court  Deo,  1876,  rr.  4,  6. 6. 

Sladen,  for  the  respondents,  was  not  called 
tipon. 

James,  L.J. — I  am  of  opinion  that  the  order  of 
the  Master  of  the  Rolls  cannot  be  disturbed.  This 
IS  really  not  a  question  of  jurisdiction  at  alt. 
IVhatever  jurisdiction  was  formerly  posseBsed  by 
the  Court  of  Chancery  is  now  Testw  in  the  High 
Conrt  of  Justice.  The  only  Question  before  us  is 
one  of  procedure,  and  no  one  has  any  rested  right 
in  any  particular  kind  of  procedure.  A  suitor  has 
no  more  right  now  to  require  that  his  case  should 
be  taried  by  a  jadge  of  the  Chancery  Dirision  than 
lie  fbrmerly  had  to  require  it  to  be  tried  by  a 
particular  judge  of  the  Court  of  Chancery,  or  to 
prevent  its  being  transferred  from  one  judge  to 
another.  The  question  where  it  is  to  be  tried 
depends  upon  what  is  the  best  mode  of 
dealing  with  the  matter.  Under  the  present 
practice  all  kinds  of  actions  may  be  brought  in  the 
Chancery  Division.  A  plaintiff  may  begin  his  action 
in  the  Cfaancury  Division,  but  until  tlie  pleadings 
Are  complete  and  the  action  is  ready  for  hearing, 
the  judge  has  nothing  whatever  to  do  with  it. 
"Wben  a  ease  is  ready  for  faearii^  it  is  wholly  im- 
material by  what  officer  of  the  High  Court  it  was 
«ntered  for  trial ;  that  has  nothing  to  do  with  the 
question  where  it  is  to  be  heard.  Order  XXXVI., 
rule  1,  provides  that  there  shall  be  no  local  venue 
for  the  trial  of  any  action,  but  when  the  plaintiff 
|}Top08es  to  have  the  action  tried  elsewhere  than 
m  Middlesex,  he  shall  in  his  statement  of  claim 
name  the  place  where  he  proposes  the  action  shall 
l>e  tried,  and  that  where  no  place  of  trial  is  named 
in  the  statement  of  claim,  tbe  place  of  trial  shall, 
unless  a  judge  otherwise  orders,  be  the  county  of 
Middlesex.  It  seems  to  me  that  exactly  the  same 
course  is  to  be  pursued  in  all  the  divisions  of  the 
Hif^h  Court,  u  the  case  is  a  country  case,  it 
should  be  tried  at  the  assizes ;  if  a  London  case,  it 
■faoold  be  tried  at  tho  London  sittings ;  if  a  Mid- 
dlesex case,  at  the  Middlesex  sittings.  All  the 
SK^ons  for  trial  should  be  set  down  in  one  general 
list,  without  regard  to  the  diviuon  in  which  they 
luTB  been  commenced,  and  each  action  should  be 
tried  by  that  particular  judge  to  whom  the  duty 
may  be  allotted  of  trying  actions  npon  the  day 
on  which  it  comes  on  in  its  turn  for  trial.  That 
appears  to  me  to  be  the  plain  constmctloQ  of  the 
Act  and  the  rules,  and  I  think  there  is  no  diffi- 
culty whatever  in  carrying  it  out.  The  whole 
fallacy  of  the  argument  urged  on  behalf  of  the 
a^peUantB  ia  in  suppcsing  that  a  plaintiff  iu  the 
Chancery  Division  has  a  right  to  choose  his  mode 
of  trial,  a  rij^t  which  no  other  plaintiff  has. 

Bagoallat,  J.A. — I  am  of  the  same  opinion. 
The  Master  of  the  Bolls  was  of  opinion  tliat  this 
■wwm  a  proper  cbm  to  be  tried  by  a  jury,  and  the 
qaestion  now  to  be  determined  is,  whether,  ou  the 
constmeUcm  of  the  Judicature  Acts  and  Bules.  it 
ought  to  be  tried  before  the  Master  of  the  Bolls 
or  to  go  into  the  general  list  of  actions  for  trial 
at  tbe  London  or  Middlesex  sittings.  I  think  tlmt 
if  the  sections  of  the  Acts  be  considered  In  con- 


nection with  the  Bules,  it  becomes  clear  that  it 
was  the  intention  of  the  Legislature  that  all  actions 
which  are  to  be  tried  by  jurr,  and  which  are  not 
to  be  tried  at'the  assizes,  should  be  set  down  in 
one  list  for  trial  in  Condon  or  Middlesex.  [Having 
referred  to  ss.  16,  22,  23,  29,  and  30  of  the  Judica- 
ture Aot  1873,  his  LordHhip  continued :]  The  30th 
section,  providing  for  sittings  for  trial  by  juiy  in 
London  and  Middlesex,  is  perfectly  general  in  its 
nature,  and  makes  no  distiuotion  between  actions 
arising  in  the  Chancery  Division  and  actions 
arising  in  other  diTisions.  Indeed,  up  to  that 
sectioD  the  Act  contains  no  provision  for  the 
separation  of  the  High  Court  into  divisions. 
That  is  done  the  31st  section,  which  provides 
that  there  sluul  be  in  the  Hiffb  Conrt  five  divi- 
sions,  oonsisting  of  the  jodges  thoreinaftar 
named.  Then  the  37th  section  jworides  that,  sub- 
ject to  any  arrangements  which  may  be  from 
time  to  time  made  by  mutual  agreement 
between  the  judg^  of  tiie  High  Court,  the  sit- 
tings for  triau  by  jury  in  London  and  Middlesex 
and  the  sittings  of  judges  of  the  High  Conrt, 
under  Commissions  of  Assize,  shall  be  held 
betore  judges  of  the  Queen's  Bench,  Common 
Fleas,  or  Exchequer  Divisions  of  the  High  Court; 
but  that  it  shall  be  lawful  for  Her  Majesty  to  in- 
clude in  any  such  commission  any  ordinary  judge 
of  the  Court  of  Appeal,  or  any  judge  of  the  Chan- 
cery Division  to  be  appointed  after  the  commence- 
ment of  the  Act.  The  S7th  section  must  apply  to 
all  the  triab  by  jury  which  had  been  prenoosl^ 
provided  for.  This  view  seems  to  me  to  be  oon- 
firmed  by  the  provisions  of  Order  XXXVI.,  rule  1 
of  which  has  been  already  referred  to.  Bnle  8 
nrovides  that  "  notice  of  trial  shall  state  whether 
it  ia  for  the  trial  of  the  action  or  of  issues  therein ; 
and  in  actions  in  tbe  Queen's  Bench.  Common 
Fleas,  and  Exchequer  Divisions,  the  place  and  day 
for  which  it  is  entered  for  trial,"  and  rule  16 
provides  that  "  the  lists  of  actions  for  trial  at  the 
sittings  iu  London  and  Middlesex  respectively 
shall  be  prepared  and  the  actions  shall  be  allotted 
for  trial,  without  reference  to  tbe  Division  of  the 
High  Court  to  which  such  actions  may  be  at- 
tached." That  rule  contains  no  distinction ;  it 
applies  to  the  Chancery  Division  equally  with  the 
other  divisions.  I  think,  therefore,  upon  the  oon- 
stmotdmi  of  the  Act  and  the  Bules  that  the  intui- 
tion was  that  a  trial.by  jury  should  be  held  before 
a  judge  one  of  the  oommoa  law  divisions,  from 
whatever  division  the  action  might  come,  and  the 
inconvenience  of  a  trial  of  a  Chancery  action  before 
a  judge  of  a  common  law  division  would  be  no 
greater  than  that  of  a  trial  of  a  Queen's  Bench 
action  before  a  judge  of  the  Exchequer  or  Common 
Pleas  Division.  It  was  urged  that  the  Bules  oou- 
tuned  no  provisions  for  the  making  of  applications 
for  new  trials  in  actions  attached  to  the  Chancery 
Division,  and  that  this  showed  that  the  other  pro- 
visions were  not  intended  to  apply  to  actions  in 
that  division.  But  that  was  because  the  old  prac- 
tice of  the  Court  of  Chancery  was  intended  to  re- 
main in  that  retpeot,  the  application  for  a  new  trial 
being  made  to  the  judge  to  whose  court  the  action 
is  attached,  or  to  the  &mrt  of  Appeal.  I  think  the 
view  taken  by  the  Master  of  the  Bolls  is  not  only 
oonsistent  with  the  Aot  and  the  Bales,  bat  also 
that  it  would  most  promote  the  pubtiu  cooTOnienoe 
that  all  trials  of  actions  should  be  heard  in  one 
place. 

Bbajcwell,  JX— I  am  of  the  sai 
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only  wish  to  make  two  observations.  It  has  been 
ar^ed  on  behalf  of  the  appellants  that  the  pro- 
viuon  of  sect.  87,  thai  trials  by  jury  shall  be  held 
before  judges  of  the  three  Common  Law  Divisions 
shows  that  it  was  intended  to  apply  only  to  actions 
commenced  in  those  divisions.  If  that  were  so, 
one  could  hardly  see  why  there  need  have  been  a 
provision  that  the  cases  should  be  tried  by  judj^es 
of  those  divisions  only;  the  provision  seems  to 
imply  that  they  would  have  to  try  cases  cominp; 
from  the  Chancery  Division  also.  The  other  obser- 
vation is  this :  Thh  new  rule  4  of  December  1876, 
|m)Tides  that  "  where  in  any  action  in  the  Chan- 
oery  Division,  the  action,  or  any  qaestion  at  issue 
in  the  aotion,  is  ordered  to  be  tried  before 
any  commiBsioner  or  comrnisstoners  of  assize, 
or  at  the  LoDdon  or  Uiddleeez  sittings  of  any 
division  other  than  the  Chancery  Division, 
the  order  directing  saoh  trial  shall  state  on  its 
fiKW  the  reason  for  which  it  is  expedient  tbat  the 
action,  qaestion,  or  issue  should  be  so  tried,  and 
should  not  be  tried  in  the  Chancery  Division." 
It  does  not  follow  that  this  mle  assumed  that  there 
were  to  be  jarj  sittings  in  the  Chancery  Division 
in  London  or  Middlesex,  for  there  were  sittings  of 
that  division  for  the  trial  of  actions  without  juries. 
That  rule  does  not  apply  to  a  case  where  no  order 
is  made  for  the  trial  of  the  action,  but  where  it 

Ses,  so  to  speak,  of  its  own  accord  to  be  tried  at 
e  Middlesex  sittings  by  reason  of  there  being  no 
local  venue.  The  rule  only  applies  when  the  action 
is  ordered  to  be  tried,  as  under  Bnles  6  and  29  of 
Order  XXXVL  In.  those  cases  the  ji^ge  is  to 
state  a  reason  for  making  the  order,  ^t  that 
does  not  apply  when  the  case  goes  to  be  tried  of 
its  own  accora.  T  am  of  opinion,  ther^re,  that 
the  order  of  the  Master  of  the  Bolls  must  be 
affinned. 

Appeal  aecordintjhf  diamiaseA  with  coata. 

Solicitor  for  the  appellants,  G.  GaUiff. 
Solioiiior  for  the  respondents,  Ottatoay. 


HIGH  COURT  OF  JUSTICE. 

CHANCERY  DIVISION. 
Monday,  Nov.  20, 1876. 
(Before  the  Masteh  of  the  RoLis.) 

HlLLIAUD  V.  FULFOBD.  («) 
Adminiatration  awit — Partial  diairibuHon  of  estate 

— Executora'  miafake — Goata. 
A  teatator  by  his  toiU  gave  hia  residuary  estate  to 
lUa  ezecuiora  upon  trust  to  divide  &a  same 
0^fua%  among  Ata  grandchildren  on  Aeir 
rnpedively  attaming  iwentj/'one.  Tbers  were 
MB  grtmdehUdren,  ouf  the  exsmtors  mistaJienly 
supposing  one  grandekild  not  to  he  entitled  under 
ike  will,  dioid&i  the  residue  into  five  shares,  paid 
to  fowr  of  the  grandchildren  their  sharee,  and 
retaijied  one  share  for  the  fifth  grandchild,  the 
plaintiff,  who,  on  attaining  ttoenfyone,  filed  a  bill 
for  the  administration  of  the  testator's  estate. 
A  decree  was  made  declaring  that  tlie  sixth 
grandchild  waa  erUitled  to  a  share  of  the  reaidue, 
and  on  taking  the  accounts  it  loaa  found  that  the 
executora  had  applied  part  of  the  residtte  in  the 
repair  of  houses  speeifi^jUy  devised,  and  that  a 
larger  sum  was  due  from  them  than  they  had 

(a)  Sapottod  b7  O.  WxLiY  Kmo,  Eiq.,  Buriit«r>at-I«w. 


admitted,  and  that  the  four  grandehildrm  «dk<K 
had  received  their  sharet  had  been  overpaid. 
Held,  tJiat  the  costs  of  the  administraiion  nttf 
ought  to  be  paid  out  of  the  whole  estate,  as  if  no 
distribuiion  had  taken  place,  so  as  to  diarge  the 
executors  with  the  share  of  costs  aitrihuiabU  to 
the  distributed  shares. 
This  was  a  suit  for  the  administration  of  the 
estate  of  Thomas  Frewitt,  who  died  on  the  22Dd 
June  1857,  and  the  cause  now  came  on  for  fhrther 
consideration. 

The  testator  by  his  will,  dated  the  11th  Dec 
1855,  gave  hia  residuary  real  and  personal  estate 
to  his  executors  upon  trust  to  sell  and  convert 
the  same,  and  to  divide  the  proceeds  equally 
amongst  bis  grandchildren  on  their  rrapectively 
attuning  twenty-one.  There  were  six  grand* 
children ;  bat  the  exeontors  mistakenly  ocm- 
sideting  one  of  them,  Harold  KUiard,  ft  posthu- 
mous «)ild,  not  to  bis  entitled  ander  the  will,- 
divided  the  net  residue,  Bmounting  to  37501.  ieto 
five  shares,  amountiiu;  to  750Z.  each,  and  paid  the 
four  adult  legatees  their  shares  (who  thereupon 
executed  a  release  to  the  trustees),  and  retained 
the  remaining  7501.  aa  the  share  of  the  in&nt 

grandchild,  Clement  Hilliard,  which  had  since 
een  paid  into  court.  The  bill  was  filed  by 
Clement  Hilliard  against  the  executors  and  Harold 
Hilliard,  and  at  the  hearing  of  the  cause  a  decree 
was  made  declaring  that  Harold  Hilliard  was 
entitled  equally  with  the  other  grandehildrm, 
and  the  usual  accounts  and  inquiriea  were 
directed. 

On  taking  the  accounts  the  executors  were 
ohai^;ed  with  a  sum  of  10951.,  which  they  had 
expended  out  of  the  general  per8<mal  estate  on  the 
repair  of  houses  whidh  l»d  been  spedfioally 
devised  by  the  testator. 

The  question  now  arose  whether  the  costs  were 
to  be  tbroTrn  upon  the  two  remaining  shares,  or 
whether  they  were  to  be  paid  as  if  no  mstribation 
had  taken  place. 

ChiUy,  Q.C.  and  Ncdder,  for  the  pUnUS,  eoa- 
tendsd  that  the  executors  ought  to  pi^  the  costs 
of  the  Bmt,  and  they  referred  to 

Maeksiuis  v.  Taylor,  7  Bskt.  467 ;  sad 
Thompton  v.  CUvs,  11  Bsav.  475.  v 

WaUer,  Q.O.  and  Damney,  Ibr  tlie  ezooatan. 

Street,  tor  Harold  Hilliard. 

Jessel,  M.B. — ^Thecase  ia  one  of  some-novel^, 
and  thouffh  I  think  it  must  have  prevtoodr 
occun'ed,  I  am  not  aware  of  it.   The  question  ii^ 
what  is  the  proper  rule  as  to  coats  where  the 
executors  have  bond  fide  divided  the  reaiduvy 
personal  estate,  but  only  partially — parttally  in 
tbis  sense,  that  some  of  the  legatees  bavittt 
attained  their  specified  ages  were  entitled  to  cafl 
for  their  shares,  and  the  ezecntora  upon  being 
asked  for  them,  made  up  their  accounts  and  paid 
them  ?   The  focts,  so  fitr  as  it  is  necessary  to  state 
them,  are  few  and  simple.   There  were  six  resi- 
duary legatees.    The  executors  made  a  mistake 
as  to  the  coDstruction  of  the  will,  and  thougbi 
there  were  five  only,  and  they  made  up  ifer 
accounla  on  that  footing.    When  four  of  tb«n 
attained  the  age  of  twenty-one — the  fifth  b«K 
still  an  infant— they  divided  the  estate  and  pm 
over  what  they  thought  was  fonr>fifUis  of  IIm 
reridue,  and  retained  the  iafiuit's  shore  AAo^ 
wards,  the  inCont,  being  still  an_inhnt,  filed  a  btD 
to  have  the  aoooanta  tak«i 
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child,  vbo  waa  sappoeed  not  to  be  entitled,  a 
-defendant.  The  cause  came  to  a  heaiiog  before 
Jjord  Selborne,  Bitting  for  the  Uaster  of  the  Bolls, 
■and  he  decided  that  the  execntorB  were  wrong  in 
their  conHtroodon  of  the  irill,  and  that  all  the  six 
children  were  entitled  to  portioipato.  So  that 
that  was  error  No  1.  Thej  certainly  divided  the 
■estate  npon  a  wrong  footing.  No  order  was  made 
-as  to  crats.  The  accounts  were  taken  in  chamberB, 
and  it  was  fonnd  that  th^  were  wrong  also  in 
their  discharge.  They  bad  claimed  aboot  lOOOI. 
in  their  discbarge  for  money  which  it  tamed  oat 
had  really  been  laid  oat  by  them,  bat  throagb 
some  mintake  had  been  hiid  ont  in  repairing 
hoasee  on  real  estate  which  bekatged  not  to  die 
residnary  legatees,  but  to  specifio  devisees.  The 
Tfiiat^fVa  was  Set  right  in  chambers,  and  they  were 
<d)arged  «ith  the  snm  of  lOOOI.,  so  that  on  taking 
the  acoonnts  the  result  was  that  their  aceoonl^  were 
anbstantially  wrong,  and  they  were  also  wrong  as 
regards  figures ;  but  there  was  no  impntation  of 
dishcmeety  ur  intentional  impropriety  of  conduct 
upon  the  part  of  the  executors.  Tbe  snit  now 
•comes  on  for  hearing  on  further  consideration,  and 
it  eeems  thst  after  paying  all  the  costs  of  the 
snit,  the  result  will  be  that  they  have  paid 
probably  more  than  their  shares  to  the  adalt 
TesidnaiT  legatees  who  received  their  shares  ;  so 
that  if  the  estate  were  now  to  be  distribnted  they 
would  not  get  so  much  as  7501.  The  question 
is,  who  is  to  mi^e  good  the  difference  P  That  is 
really  what  it  oomee  to.  It  appears  to  me  that, 
under  such  drcnmstancep,  tbe  ri^t  rule  is  that 
the  execator  who  made  this  mistake  in  the  dls* 
triboUon  of  the  fund,  oanoot  be  allowed  to  say 
that  the  acoonnts  are  substantiall/  correot,  that 
th^  have  made  a  fair  distribution,  and  that  the 
plaintiff  should  pay  the  coste  of  the  suit.  It  is 
clearly  a  case  in  wMch  the  suit  has  been  properly 
instituted.  I  quite  agree  that  where  executors 
liave  made  up  their  accounts  cirefully  and  in  a 
proper  manner,  and  have  kept  vouchers  so  as  to 
have  them  always  ready  to  be  eeen,  and  have 
-divided  the  residue  ptu-tially — that  is,  given  the 
shares  to  those  who  are  adult  without  suit,  it 
vrould  be  unreasonable  to  make  them  pay  a 
proportion  Of  the  costs  of  a  suit  subsequently 
instituted  by  some  of  the  other  reaidnaiy  legatees, 
for  the  result  would  be  that  no  exeoutor  would 
ever  divide  an  estate  withont  institn^s  a  suit. 
They  would  say,  if  there  ue  ten  reaidnary  Isgatees, 
nine  of  whom  are  of  age  and  one  is  an  infimt  (and 
it  night  be  that  one  was  a  married  woman,  with  a 
aettlwaent  «■  anything  of  that  kind),  aad  if  at 
tmj  anbsequent  period  somebody  may  institute  a 
anit.  and  say  lUl  the  oosts  are  to  be  thrown  upon 
the  estate  ia  the  same  manner  aa  if  no  distributioo 
bad  taken  ptaoe — the  exeontors  would  say,  we 
■ball  have  to  make  good  out  of  our  own  pxskets 
the  share  of  costs  attributable  to  each  residuary 
l^atee.  It  is  obvious  that  such  a  role  would  be 
in  tbe  highest  degree  iuoonveuient.  To  use  a 
common  phrase,  it  would  throw  every  estate  in  tbe 
kingdom  mto  Chancery,  which  no  one  would  deeire. 
least  of  all  the  judges  of  the  Chancery  Division. 
17ow  that  being  so,  I  thick  the  rule  must  be  iu 
ench  case,  that  where  the  executors  have  properiy 
distributed  the  estate,  and  are  ready  to  show  tbe 
Aoooants  to  the  remaining  leaUees,  and  also  pro- 
per voaohera,  at  to  the  gnardjans  of  an  inbn^  if 
there  are  any  in&nte,  and  a  autt  is  then  ins&itated 
Md  it  turns  oat  that  the  aoconnts  are  aabstantially 
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correct,  the  costs  of  that  administration  suit 
ought  to  be  borne  by  the  shares  <^  the  partaes 
who  institute  and  take  the  benefit  of  the  litigation ; 
that  is,  the  remaining  shares.  And  as  I  read  the 
authtvities,  namely,  tbe  cases  of  Mackenzie  T, 
Taylor  (sup.)  and  Thomp9<m  v.  Olive  («up.)  both  of 
which  were  before  Lord  Laugdale,  that  was  the 
view  he  took  of  the  law,  although  it  is  not  so 
clearly  stated  as  it  would  be  desirable  in  order  to 
show  what  the  rale  is.  But  where,  as  in  this  ease, 
the  accounts  are  substantially  incorrect,  and  where 
the  executors  have  made  two  most  serious  mis- 
takes, one  by  choosing  to  take  upon  themselves 
the  office  of  the  court  in  construing  an  obBoure 
will,  and  construing  it  wrongly,  and  another  in 
laying  out  as  much  as  10001.  in  repurin^  freehold 
houseswhich  did  not  belong  to  their  eesfuisgus  tnut, 
I  think  the  auootorB  cannot  beallowed  to  sav  that 
the  distribntion  is  a  proper  distribution,  and  that 
it  ought  to  avail  them  mien  the  acraunts  oome  to 
be  subsequently  taken.  I  think  they  most  stand 
in  the  same  position  as  if  there  had  been  no  ^tri- 
bution  at  all.  Therefore,  I  think  the  right  order 
is  that  the  whole  costs  of  the  administration  siut 
should  be  taken  out  of  the  estate  as  if  they  bad 
never  divided  it,  so  that  the  plaiutiff  and.  the 
other  defeadant  who  have  received  nothing,  will 
be  entitled  to  exactly  the  same  shares  ont  of  the 
residuary  estate  aa  if  no  distribution  bad  taken 
place,  and  the  other  residuary  legatees  had  been 
made  defendants.  Of  course  you  cannot  make  the 
Utter  pay  hack  anything.  There  ia  no  pretMioa 
for  saying  that  thev  can  be  competled  to  come  in 
and  oontribata.  llierafore  the  difierence,  wbixii  I 
think  from  what  I  hun  heard  will  not  be  larse, 
will,  in  Bobstaooe,  have  to  be  made  good  fay  tha 
executors  who  wronglv  disbribntea  tb»  estate. 
Those  who  have  made  tne  error  will  have  to  pay 
for  it.  In  this  way  I  tiiink  justice  will  be  done. 
The  aimpleat  mode  of  carrying  it  out  will  be  to 
order  the  defendants,  the  executors,  to  pay  the 
costs  of  the  plaintiff  and  tbe  infant  d^endant,  and 
to  make  good  the  amount  which  will  be  neoessary, 
after  allowing  their  own  costs,  charges,  and  ex- 
penses to  be  taxed  in  the  usaal  way.  The  residue 
will  then  be  ascertained,  and  they  vrill  make  the 
amount  of  the  two-sixths  good  by  payment  into 
court  of  the  b^ance  found  dne.  When  that  is 
aecertained  it  can  be  inserted  in  tbe  order  withont  ^ 
going  to  Chambers.  The  interest  will  be  at  the 
rate  of  41.  per  cent,  from  the  time  of  diatribatitm 
giving  oreait  for  any  interest  the  oxecntors  have 
paid. 

Solidtors:  E.  WoodarAj  Aiutin  Dc  0ea  and 
SarHng. 

Thwfday,  Nov.  2,  1876. 
E»  parU  Adahb.  (a) 

Ariided  cla^Senriae  wwlsr  av«ieles— £ifarrNp* 
tion  of  eervieo—Oompletim  of  term  afiet  ti^nra- 

tion  of  arttdea—G  ^  7  Viet.  &  78,  «.  3. 
In  Sept.  1870,  a  cUnrhwaa  articled  to  hit  father,  a 
solicitor,  for  jive  year$,  and  aerved  under  ttum 
artieUs  up  to  Oct.  1873.  when  hi$fatlier  aaeigned 
hiB  aervieee  to  D.for  iifiam  months,  and,  having 
aerv&i  D.for  that  period,  the  derk  returned  to 
hia  father  and  aei-ved  under  the  original  articUa 
until  Sept.  1875.  The  Cowrt  of  Quem'a  Benok 
homing  held  that  the  service  wuk  D.  cotdd  not  be 
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reckoned  as  part  of  the  period  of  five  yeare'  eer- 
vice  required  by  the  etatide,  the  curb  served  hie 
father  for  fifteen  montht  fwr&er,  hut  wWwui 
freeh  artieUe. 
'  Seld  that  the  derk  had  not  duly  served  under  a 
contract  in  tariting  aa  required  by  6  4^  7  Vict, 
c.  73,  8.  3,  and  that  he  mmt  enter  into  freeh 
artidee  for  fifteen  months,  ontl  complete  sueh 
eeroieti  oe/bra  he  could  be  admitt^  hiU  that, 
under  the  tdremutaneeet  he  might  be  aUowtd  to 
go  in  for  Ae  final  exmnination. 
Tun  was  an  application  on  behalf  of  Hairy  Alfred 
Adama,  an  articled  derk,  that  he  might  be 
admkted  b^  the  Incorporated  I«ir  Uociet^  to  the 
final  esamiaation  pre^ratoxT  to  hut  being  ad- 
mitted as  a  solioitor,  under  tne  following  oiroam- 
fltances: 

On  the  6th  Sept.  1870,  Mr.  Adams  was  articled 
to  his  &ther,  Senry  Cranston  Adams,  a  solicitor, 
for  the  Btatntory  period  of  five  years,  and  he 
served  continnonsly  under  these  articles  pp  to  the 
2nd  Oct.  1873,  when  by  an  indenture  of  asaini- 
ment,  Mr.  H.  C.  Adams,  at  the  request  of  the 
applicant,  assigned  all  the  ri^bt,  tiuo,  interest, 
daty,  service,  and  demand,  wluch  he  had  in  or  to 
the  ^iplicant,  to  Mr,  T.  iL  Dalton,  a  solicitor,  for 
fifteen  months  from  that  date.  The  applicant 
served  Mr.  Balton  during  that  period,  and  then 
ratamed  to  the  aerrioe  of  his  father,  and  con- 
tinued to  serve  him  under  the  original  articles 
until  the  expirati<m  of  the  five  years.  The  appli- 
cant then  applied  to  the  Coort  of  Qaeon's  Bench 
for  a  rule  that  his  service  darins  the  fifteen 
months  with  Mr,  t}alton  should  recKon  as  part  of 
the  period  of  five  years'  service  required  by  the 
statute  in  order  to  entitle  him  to  be  admitted  as  a 
solicitor,  bat  the  oonrt  refused  the  spplication, 
and  held  that  he  had  not,  to  the  extent  of  the 
fifteen  months,  fulfilled  the  conditions  of  the 
statute  (Exparte  Adams,  32  L.  T.  Kep.  N.S.  454; 
L.  Eep,  10  Q.B.  227). 

The  upliijant  then  returned  to  his  father's 
office  and  served  his  father  for  fifteen  mouths 
farther,  but  without  fresh  articles,  and  he  now 
applied  to  be  admitted  to  examination. 

0.  S.  Tamer  for  the  applicant  oontended  that 
the  eerrice  for  the  farther  fifteen  monUu  oi^ht 
to  be  considered  to  hare  beoi  nnder  the  original 
articles.  He  refiBtred  to  .* 

Em  parte  Xoees,  39  L.  T.  Bep.  N.S.  420 ;  L.  B^.  9 
Q.B.1. 

Jesses  M.B.~The  3rd  seotion  of  the  statute 
(6  &  7  Yiob.,  a  73),  pn^ibits  the  admission  of  any 
person  nnlras  he  shall  have  been  bound  by  con- 
tract in  writing  to  serve  as  clerk  for  and  during 
the  term  of  five  years  to  a  practising  attorney  or 
BolioUior  in  En^^d  or  Wales,  and  smJl  have  duly 
served  nnder  such  contract  for  and  during  the 
said  term  of  five  years.  Here  although  he  has 
served  during  the  required  term,  yet  for  the  last 
fifteen  months,  the  serrioe  has  not  been  under  a 
written  contract.  I  think  the  applicant  may, 
however,  bo  examined,  subject  to  the  Incorporated 
Law  Sodety  not  objecting,  but  he  must  enter  into 
fresh  articles  for  fifteen  months,  and  complete 
such  serrioe  before  he  can  be  admitted. 

Solicitors,  Whitakere  and  Woolhert. 


Thursday,  Jan.  11. 
(Before  Vioe*Chtmcellor  Mauxs.) 
Tub  Bxfubuc  or  Costa,  Bica  v.  Eklaxgeb.  (o) 
Goniemvi  of  court — Violenes  and  abueive  langwge 

— Motion  to  eommit—Oone.  Ord.  XLII.  r.  2. 
Whenever  in  tAe  pnwMf  <^  UHgaiion  any  of  At 
partiee  to  or  coimueling  it  are  qvaUy  of  oomwt 
which  renders  U  impoesiXAe  for  the  lUigaUon  pre- 
verig,  foArlg  and  moderatdy  to  be  carried  on, 
te  a  eoiUanpt  of  the  court  in  which  that  lUigeUio* 
is  taking  place. 
This  was  a  motion  that  Hr.  G.  K.  Clemenls,  the 
solicitor  for  Messrs.  Knowles  and  Foster,  two  or 
the  defendants  in  the  snit,  might  stand  committed 
to  prison  for  contempt  of  court  for  nsiog  violence 
and  abusive  language  to  Mr.  A.  C.  Edwards,  the 
solicitor  for  the  plaintiffs,  during  the  execution  of 
bis  duty  as  a  souoitor  and  officer  of  the  ooort  in 
the  conduct  of  the  proceedings  in  the  salt. 

The  cironmstanoes  nnder  iniich  the  assault,  the 
subject  of  the  motion,  arose  were  as  follows ;  By 
an  order  in  the  oanse  dated  the  5th  Jnne  1874 
it  was  ordersd  that  Messrs.  Enowlea  and  Foetw 
sboold  produce  certain  documents  at  the  office  of 
Mr.  Gr.  if.  Clients  for  inspection  by  the  pUSn* 
tiffs,  and  in  parsnance  of  suen  order,  Mr.  Edwards 
from  time  to  time  attended  for  the  purpose  <^  such 
inopeclion.  Before,  however,  the  inspection  wis 
completed,  by  an  order  dated  the  19th  July  1876, 
made  by  the  Court  of  Appeal,  it  was  ordered  that 
the  plaintiffs  should  give  security  for  the  costs  of 
Messrs.  Knowles  and  Foster,  by  bond  in  the 
amount  of  5001.,  or  should  pay  such  amount  into 
conrt,  and  in  the  meantime  the  plaintiffs  were  not 
as  against  the  defendants,  Messrs,  Knowles  and 
£!oBter,  to  take  any  further  proceedings  in  the 
cause  except  to  amend  their  bill. 
■  On  the  23rd  Oct  1876,  Mr.  Edwards  wrote  te 
Atr.  Clements,  as  follows : — 

SDrd  Out.  1876. 
Dear  Sir,— Will  7011  aooept  a  banker's  latter  ssanritf 
for  eoati  iiutead  of  a  bond  ?— Yooia  troly,  A  C 
EnwAans. 

To  which  Mr.  Clements  replied  as  follows : 

23rd  Oat.  1876. 
Sir,— In  answer  to  yonr  note  of  to.d»7,  I  ilioald  wiih 
to  be  infornwd  of  the  names  of  the  propoud  hsalreis 
before  answMiny  the  iaqoiry  which  joa  ■■■k•^Ias^ 
Sir,  yoax  obedient  snvaa^  O.  M.  Clbmxnts. 

The  bankers  proposed  by  Mr.  Edwards  were  the 
Metropolitan  Bank,Comhul ;  and  on  the  24th  Kor. 
1876,  Mr.  Edwards  left  at  the  office  of  Mr.  Clements 
for  perusal  by  him,  on  behalf  of  Messrs.  Knowles 
and  Foster,  a  fair  copy  of  a  bond  whi^  he  hal 
prepared  for  execution  by  the  bank  as  security  fbr 
the  coats  of  the  defendant  Erlanger  (who  had  slso 
obtained  an  order  for  seoority  for  his  oosttX 
saying,  that'  if  Mr.  Clements  should  aooei^  the 
security  of  the  bank,  the  bond  to  be  given  ia 
favour  of  Messrs.  Knowles  and  Foster  would  he  in 
similar  terms.  What  further  took  place  appeand 
from  the  affidavit  of  Mr.  Edwards,  as  follows : 

la  On  the  28th  Kov.  1876.  I  wrote  to  the  nid  lib 
Clenents  stating  that  I  ehonld  attend  at  hii  oOes  apoa 
the  next  dajr,  the  2Mh  Nov.,  to  eontiniie  the  iBipeeflM 
of  the  esid  doooments.  I  had  act  at  that  tin*  teoiiMa 
an;  intimation  from  the  aud  Mr.  Clementa  whether  a* 
wo  old  or  wonld  not  aooept  the  Hetn^olitan  Bank  m  each 
seoarity  as  aforesaid. 

14.  upon  the  moming  of  tha  S8th  Kov.  I  rsoanea  a 
Isttat  tern  the  HOd  Mr.  OemMits  det^ 
bond  of  thssaMMetmpomsn  Bsak  as  ssouiay.   

(a)  Bepaeted  bgr  T.  Qoitld, 
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15.  On  the  imim  daj,  Kb  abont  11  o'olook  in  Um  mom- 
ijV.IattondadkttiwflOM  of  the  udd  Mr.  ClwMntoto 
iaipwi  tiis  nid  dooomanti  In  pmnuM  of  th*  Mid 
aottoik  TkB  Hid  Ur.  CSnnenta  absolntal/  nfoaod  to 
•Dow  me  to  inipoet  the  doonnientf,  klleginff  h  hit  reiwon 
tint  1  bftd  not  firen  him  gnfflolent  notioe  <»  mj  intmtioa 
of  Attondiiv  to  inBp«jt.»nd,  forthn,  that  the  aeid  plein- 
tifle  had  not  gtren  eooh  eeouitr  h  dlreoted  hr  the  BMid 
ordw  uf  the  19th  Jolr,  1876,  and  I  left  the  Mid  offloe. 

16.  Immediatelj^ter  I  left  the  Hid  offioe  I  reooUeoted 
that  I  w»e  gtaag  on  to  the  offloe  of  Hem*.  Bieohofl, 
Bompae,  ana  Oa,  the  soliaitozi  for  the  defendant,  Emile 
Edanger,  and  that  the^  had  reqoeeted  nte  to  eend  them  a 
mpr  M  the  bond  pKmoeed  to  be  given  a«  seonri^  for  the 
eome  of  eooh  delenaant,  and  I  aooordisg'lT  retnmed  to 
ft*  dMm  of  the  aald  Mr.  Clementi  to  aek  for  the  return 
of  the  oopy  of  the  bond  aa  eeoori^  for  the  ooeta  of  the  mid 
defendant^  Emlle  Erlanger,  which  I  had  left  with  a  olerk 
ct  the  aaid  Mr.  Clementa  on  the  24th  Not.  h  aforeaaid. 

17.  The  olerk  of  the  Hid  hir.  Cleraante  told  me  that  he 
did  not  know  where  it  was,  and  I  thereupon  leqaeeted 
hiH  to  aek  Mr.  demente  if  he  knew  where  it  wab.  The 
Mid  elnk  left  the  room,  and  npon  hii  zetorn  aeked  me  to 
M0  Mr.  Clementa,  and  I  followed  him  into  Mr.  Clement's 
room,  and  Mr.  Clementa  theteupon  declined  to  retom 
ma  the  a4id  docnment  X  had  ao  left  with  him  aa  afore* 
Mid,  and  stated  that  as  it  wu  a  draft  of  the  aeonrity  pro- 
posed  tobe  giren  to  his  oUenta,  and  bad  been  left  with 
um  lor  hia  perasal,  hs  ahonld  not  retom  it,  bnt  said  he 
wosld  naks  a  oc^  and  a«nd  snoh  oopy  to  me. 

18.  As  I  was  dauxons  haTing  the  doeomoit  in  order 
toearrythe  samewith  me  to  Mesars.  Biaohoff  and  Co..  I 
moeeeded  to  explain  to  him  that  it  was  not  a  draft  of  the 
bond  to  be  giren  aa  aeonrity  for  the  ooata  of  hia  olienta, 
that  it  was  a  oopy  of  the  bond  proposed  to  be  given  on 
faahalf  o<  Oe  dalendant  Emile  Erianger,  whan  Uie  Mid 
Mr.  dsBMnto  peremptorily  ordered  me  to  1mt«  tbe 
mom.  I  tried,  however,  to  expl«n  to  him  the  rHiona 
why  I  oonaidered  that  he  onght  to  return  the  doenment, 
when  he  jumped  np  off  hia  ohair,  called  me  a  aoonndrel, 
Hiaed  me  round  the  waist,  oalled  to  his  olerk-^'  Open 
the  door  whilst  I  pnt  thia  soonndrel  ont."  The  said 
elak  opened  the  door,  when  the  said  Mi.  Otementa  forced 
no  Bgainat  the  aidd  door,  which  waa  thereby  dosed,  I 
being  atill  in  the  room.  The  Hid  Mr.  Clements  uaed 
grHt  force  end  TiolenOB,  and  I  feared  that  I  shoald  have 
■nstidBed  great  personal  injnrpr,  and  I  ny  that  I  Teriiy 
beUere  that  if  my  foot  had  slipped  I  might  have  been 
thrown  against  a  hmij  iron  ease  in  anoh  a  manner  and 
with  anch  force  that  there  would  hare  been  tha  greutest 
possible  danger  my  back  or  some  of  my  rib«  having 
been  broken. 

19. 1  s^  that  I  nsed  no  toroe  or  resistance  other  than 
■0  mnohas  was  absolutely  neoesaary  to  gnard  myself 
from  tbe  dangara  of  bodily  injury,  whioh  X  hw  might 
happen  from  the  poaition  of  the  aiM  iron  case  and  the 
great  videuce  of  the  attack  made  npon  me. 

ao.  The  said  Mr.  Clementa  reueateoly  dnring  his 
■teok  upon  me  ealled  roe  a  aooandrel,  shouted  at  me, 
and  used  great  personal  violsnoe  towards  me.  I  am 
■offering  new  ttom  a  aevere  bruise  npon  each  of  my 
■nns  omssd  by  Iii*  violenoe. 

21.  I  say  that  it  Is  abaolately  necessary,  for  the  pur- 
poaee  of  justioe  that  I  should  oontiDne  the  inapeotion  of 
the  said  doooments,  bnt  I  ny  that  it  is  impossible,  after 
what  hu  taken  place,  as  above  stated,  that  I  ean  con* 
tinne  tbe  inapeo^m  oi  the  said  documents  at  tbe  offloe 
o(  tiie  said  Mr.  Clements,  and  unless  I  can  have  the  in- 
q^eotion  of  the  said  doooments  at  sooie  place  where  I 
ean  feel  trM  bom  the  danger  of  the  repetition  irf  any 
■neb  vidanMi  I  oannot  ;do  my  duty  to  my  oliontB,  the 
^rave  oamed  ^intifls,  as  a  lolidtor  of  tide  htmonnUs 
ooort. 

On  the  7th  Deo.  1876,  a  motion  waa  brought 
before  the  ooort  on  behaJf  of  the  plaintiffs  that, 
notwithstanding  the  order  of  the  5bh  Jaoe  1874, 
oertMn  docnments  might  be  deposited  by  the 
deliaidaats,  Knowlea  and  others,  at  the  offioe  of  the 
reoord  and  writ  derk  for  inspection  by  plain- 
tiff»  when,  on  hearing  the  affidaTib  of  Mr.  Edwards, 
aborevetoat. 

His  Lordship  said  fdlows :  Mr.  Qlasse, 
aa  a  matter  of  principle  on  which  I  proceed, 
it  haTing  been  brought  to  my  attention  that  in  the 


ooorse  of  the  ordinary  discharge  of  his  daties,  a 
solicitor  of  this  coart  engaged  in  this  caose,  ac- 
oo'rding  to  the  oridenoe  before  me  at  present,  has 
been  assaalted  by  the  opposing  solicitor,  I  desire 
that  the  matter  shall  be  brought  properly  before 
the  court,  and  the  solicitor  who  is  charged  with 
being  gailty  of  that  condact,  shall  meet  it  by 
affidavit.  I  give  you  leare  to  amend  the  notice  ot 
motion  as  you  ma^  desire.  If  yoa  like  yoa  may 
tnm  it  into  a  motion  to  commit. 

The  notice  having  accordingly  been  amended 
by  adding  to  it  the  notioe  of  motion  to  commit, 
the  motion  was  now  broi^t  on.  This  report  ia 
con&ned  to  that  part  of  the  motion  relating  to  the 
oommittal. 

Ur.  Clements  had  filed  an  affidavit  in  answer  by 
which  he  did  not  d«ir  the  assanlt,  or  the  use  by 
him  once  of  the  word  '*  sooandrel,"  for  the  nse  (U 
which  word  he  expressed  his  regret,  and  unhesitat- 
ingly withdrew  it,  but  in  substance  the  affidavit 
alleged  that  the  account  as  given  by  Mr.  Edwards 
in  his  affidavit  was  overstated.  The  order  for 
committal  was  not  asked  for  at  the  Bar,  and  an 
offer  was  made  during  the  argament  on  the  part 
of  Mr.  Edwards  to  accept  costs  out  of  pocket,  bnt 
was  declined  on  the  part  of  Mr.  Clements. 

Olatse,  Q.C.,  Htf/gins.  Q.C.,  and  Loooek  Webh^ 
Q.C.,  for  the  motion. — The  case  comes  within  the 
second  rule  laid  down  by  Xiord  Hardwicke  in  Boach 
V.  HaU  (2  Atk.  469),  when  he  says  <p.  471): 
"  There  may  be  likewise  a  contempt  tu  this  ooort, 
in  abasing  the  parties  who  are  conoerned  in  oanses 
here."  They  cited  also  Pries  t.  Eukkiton  (L.  Bep. 
9  Eq.  5341. 

The  Solicilor-Qeneral  (Sir  H.  Oiffard),  Daoey 
Q.C.,  and  WkUehome,  for  Mr.  Clements.— Assum- 
ing the  facts,  we  submit  there  is  ia  law  no  con* 
tempt  of  court.  Lord  Hardwicke's  statement 
refers  to  the  parties  to  the  cause  themselves,  nob 
to  all  concerned  in  conducting  the  cause.  More- 
over,  it  cannoc  be  said  that  at  the  time  of  the 
assault  Mr,  Edwards  was  engaged  in  tho  condact 
of  the  cause.  It  is  true  Mr.  Edwards  was  engaged 
in  his  client's  baBtnesa,  bnt  not  at  that  time  in 
the  conduct  of  the  cause.  The  Consolidated  Order 
XLIL,  rule  2,  applies  to  anyone  **  who  nsea 
violence  or  abasive  langnsge  to  a  person  soring 
the  process  or  orders  of  uie  ooart."  Mr.  Edwards 
was  not  at  the  time  ot  the  aasanit  engaged  in 
serving  any  process  or  order  of  the  court.  The 
interview  with  reference  to  the  inspection  of  docn- 
ments was,  we  admits  in  the  conduct  of  the  cause, 
but  it  had  come  to  an  end,  and  Mr.  Edwards  had 
left  the  office  of  Mr.  Clements,  and  it  was  not 
until  hia  return  to  speak  on  a  different  matter, 
viz.,  to  esk  that  the  draft  bond  should  be  returned 
to  him,  that  the  occurrence  complained  of  took 
place.  Mr.  Clements  had  requested  Mr.  Edwards 
to  leave  tbe  room ;  after  that  Mr.  Edwards  was  a 
trespasser,  and  Mr.  Clements  had  a  ri^ht  to 
remove  him.  With  respect  to  the  retention  hv 
Mr.  Clements  of  the  draft  bond,  Mr.  Edwards's 
ramedy  was  by  action.  We  cannot  defrad  the 
use  of  the  word  "  scoundrel,"  but  we  submit  the 
court  has  no  jurisdiotion  to  make  the  order  for 
committid,  nor,  therefore,  to  order  Hr.  Clements 
to  pay  the  costs  of  the  motion.  Tbej  dted  Witt 
V.  Corcoran  (34L.T.Bep.  K.S.  550;  L.  Aep.2  Ch. 
Div.  69). 

Webb,  Q.C.,  in  reply.— Thia  was  a  step  in  the 
cause,  inasmuch  as  the  bond  was  delivered  to  Mr. 
Clements  nndar  aa  order  of  thr'teiut.  Jfr. 
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Edwarda  was  acCiag  in  pargnaaoe  o?  an  order  nt 
the  conrt,  when  he  left  the  bond  with  Mr. 
Olementa,  and  the  Recond  inbervieTr,  when  the 
aasanlt  took  ptaoe,  was  only  for  the  purpoae  of 
.getting  it  back  ^ain.   He  ct^d  .- 

Tichbome  v.  Xoatyn,  L.  Bep.  7  Eq.  53  (note) ; 

1%9  CheUgfiAam  and  Sioaiuea  Railwm  Ocarit^eand 
Waggon  Com^pamy,  20  L.  T.  Sap.  N.S.  169  ;  L.  Sep. 

Ex  parts  Jonet,  18  V«e.  23 ; 

FtUan  T.  Hmhart,  9  L.  T.  Sep.  N.  8. 635 ;  IS  W.  S. 
241; 

I/Utler  r.  Thvmatit  8  Bear.  189. 
-were  also  referred  to. 

Mauns,  V.C.  (after  fully  detailing  the  facts).— 
Now  I  am  bappy  to  say  that  tbe  teamed  and  dis- 
'tinguished  ooonsel  who  appeared  for  Mr.  Olementa 
did  not  attempt  to  palliate  hia  condacC.  There  is 
nothing  to  be  said  for  it.  All  that  can  be  said  is 
that  it  was  an  eballition  of  temper^  which,  in  the 
-coudnct  of  professional  bnsittei«,  I  oannot  too 
emphatically  oondemn.  I  hope  it  will  be  a 
lesson  to  Mr.  Clements  that  the  business  of  life, 
and  partioularty  that  most  important  business 
whioh  relates  to  tbe  conduct  of  litigation  in  these 
courts,  is  not  to  be  condaoted  in  such  a  manner  as 
this.  I  am  very  sorry  that,  haring  done  that 
which  he  has  done,  Mr.  Clements  has  thought  it 
necessary  to  call  for  tbe  jadgment  of  the  court  on 
that  conduct  This  case  ought  to  have  been 
settled  hours  ago  an  ample  apology  fvma.  Vit. 
Clements,  and  qy  his  accepting  that  oflbr  which 
I  Buneated  shonld  be  made  to  him,  namely, 
Mr.  Edwards  Bhonld  accept  a  payment 
jf  costs  oat  of  pocket  only.  HowcTer,  bis 
loanied  ooonsel  in  the  exercise  of  their  discretion 
htm  not  thought  fit  to  adc^b  that  course,  bat 
being  unable  to  find  any  ncase  for  his  conduct, 
their  argument  has  turned  upon  this,  that  thin  is 
not  a  contempt  of  court ;  that  I  have  no  jurisdic- 
tion to  interfere  in  the  matter ;  that  it  was  not  a 
serving  of  a  process  of  tbe  court,  and  therefore, 
that  it  does  not  fall  within  Order  XLII.  rule  2 
-of  tbe  Consolidated  orders,  and  that  indeed 
it  does  not  fall  within  any  decisions  that  have 
taken  plaoe  in  this  court.  Now  Mr.  Locock  Webb 
has  been  quite  right  in  drawing  my  uttention 
to  tiie  fact  Aat  we  rules  acted  upon  by  this 
«oiirfe  with  regard  to  oontempt  go  far  beyond 
that  second  role.  I  think  it  may  be  stated  thas, 
-tfai^  wbfmever  tbe  court  finds  that  in  the  conduct 

litigation  any  of  the  parties  to  it  are  gniltj^  of 
conduct  irhioh  renders  it  impossible  for  tbe  litiga- 
tion properly,  fairly,  and  moderately  to  be  carried 
on,  that  is  a  contempt  of  the  coirt  in  which  that 
litigation  is  taking  place.  Now  if  one  solicitor  is 
at  uberty,  when  another  solicitor,  in  tbe  ordinary 
course  of  business  goes  to  his  office,  to  call  him  a 
scoundrel,  to  order  him  out  of  his  room,  and  to 
call  in  a  clerk  to  open  the  door  that  be  may  tnro 
tiie  scoundrel — the  opposing  solicitor — out  of  bis 
office,  bow  is  business  to  be  conducted  P  Is  this 
-decent,  respectable  conduct  of  solicitors  ?  Is  not 
that  a  contempt  of  court  P  Does  it  not  render  it 
impossible  that  tbe  business  of  Utioation  can  be 
respectably,  properly,  and  moderately  carried  on  P 
In  my  opinion  it  does,  and  if  so  it  is  m  my  opinion 
a  concempt  of  court.  Bat  it  is  said  that  he  was 
not  there  in  the  conduct  of  the  cause.  Now  what 
took  him  there  first  P  Tbe  inspection  of  the  docu- 
ments ;  and  accordingly  the  learned  counsel  have 
■admitted  that  if  the  assault  bad  taken  place  on 
the  first  visit,  that  would  have  been  an  assault 


and  a  use  of  abusive  language  in  the  conduct  a( 
the  cause  and  therefore  a  contempt  of  ooart. 
But  it  is  said  that  when  be  went  away  the  Inui- 
ness  of  the  conduct  of  the  oauee  bad  ended,  and 
that  when  he  went  back  for  the  dooinnent,  whiek 
was  tbe  draft  of  tbe  security  for  costs,  and  tiu 
existence  of  which  draft  took  him  back,  he  went 
for  something  wbioh  was  not  part  of  the  proceed- 
ings in  tbe  case.  Now,  I  want  to  know,  was  not 
that  part  of  tbe  conduct  of  the  eansef  Would 
he  have  been  there  but  for  that  P  Would  tAiat  dmft 
have  been  prepared  but  for  that  order  P  And  not 
having  been  prepared  it  would  not  bara  been  in  3Er. 
Olements's  onstody.  Was  it  not  therefore  part  of 
tbe  business  P  The  negoldatioiis  for  giving  the 
secnrity  fbr  costs  were  nut  wfaitih  led  to  this  just 
as  much  as  the  first  visit  was  caused  by  Mr. 
Edwards  going  to  inspect  the  documents.  I  am 
therefore  clearly  of  opinion  that  the  first  and 
second  visits  were  both  in  the  proseoation  of  the 
business  of  this  cause  ;  and  "  Anyone  who  naes 
violence  or  abusive  langaaga  to  a  person  serving 
the  process  or  orders  of  the  court,  or  uses 
scandalous  or  oontemptuons  words  against  the 
court  or 'the  process  thereof  "  is  guilty  of  oantenat 
It  may  not  strictly  or  literally  fi^l  within  na 
meaning  of  those  words,  bnt  I  am  of  opinion  that 
it  falls  within  the  spirit  of  them.  I  am,  fiirtber, 
of  opinion  that  it  wis  distinctly  within  the  ralss 
bud  down  1^  Lord  Hardw^ike,  whi<^  we  alii^ 
referred  to  in  these  OMes.  "Ea  says  that  there  an 
three  different  sorts  of  contempt :  **  One  kind  of 
contempt  is,  scandalising  the  court  itself.  There 
may  be  likewise  a  conbempt  of  this  conrt  in  abus- 
ing parties  who  are  oonoerned  in  causos  here."  Ne 
doubt  that  may  be  read  as  **  parties  to  the  canse," 
but  I  am  of  opinion  that  that  is  not  tbe  intentiaii 
or  meaning  of  Lord  Hardwicke.  X  think  he  nnnt 
to  use  the  language  in  a  much  more  extmded 
sense  than  that.  He  says  "  persons  who  are  ooa- 
cerned  in  causes."  Now,  the  persona  who  are  eo«> 
corned  in  causes  are  the  counsel  and  solicitors.  I 
am,  therefore,  of  opinion  that  this  condact  of  Mr. 
Clements  falls  strictly  within  the  rule  laid  down 
by  Lord  Hardwicke  in  abusing  a  pari^  coneeoasd 
inaeanse — tbatis,thcBeticitor;  andIam,tbeTCfim 
on  the  whole,  of  opinion  that  it  is  a  cun tempt  sC 
court,  and  that  upou  that  ground  the  mown  to 
commit  Mr.  Clements  would  be  sustainod.  Sam- 
ever,  that  is  not  asked.  I  am  very  glad  that  it  it 
not  asked,  and,  of  course,  it  would  be  a  ainnkr 
tbing  t^  do,  and  if  it  had  been  asked,  I  ahooUast 
have  acceded  to  it  under  the  otrcamstaoces  of  tUs 
case.  Bnt  I  can  sabstitnte  for  the  oi^er  to  oanunit 
an  oi'der  for  payment  of  the  costs.  Thm  is  ftt^^ 
ground  in  my  opinion,  irraspective  of  t^e  ynertisi 
of  contempt  ot  court,  on  which  I  think  Kr. 
Clements  is  bound  to  pay  tbe  costs  of  this  motiin. 
It  is  this,  that  if,  at  all  events,  it  is  not  a  ooa- 
tempt  of  court,  yet  it  is  such  gross  iDiB43Mt- 
duct  on  the  part  of  an  officer  of  this  ooart 
in  the  condact  of  prooeedings  pending  Ixr 
fore  the  court,  that  I  think  any  soliDiter 
who  experiences  such  oonduot  as  this  ftva 
another  solicitor  wcruld  be  goilfy  of  a  gra*i 
dereliction  of  bis  duty  if  be  did  not  bri^  waA 
conduct  b^ore  the  conrt  in  mdsr  that  ttie  aofioitar 
who  is  gnilty  ot  it  may  rsonve  a  warning  ima  (he 
court,  and  be  de^t  with  in  such  a  manner  as  wtnld 
not  only  prevmt  a  recurrence  of  snob  misoondacC 
on  his  part,  but  also  be  a  wamiog  to  all  other 
sdidtors  engaged  in  otiwr  ca  ~  ---  ^  ^■^ — 
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ihe  same  coarse.  I  think  Mr.  Edwards  wu  bound 
to  bring  thia  to  the  notice  of  the  conrt.  I  think 
ha  womd  not  bare  been  right  or  joelified,  nnder 
themrcnniBtanceH,  in  taking  proceedinga  in  a  police' 
court  or  otherwise.  This  having  arimn  in  the 
condoct  of  a  suit  in  this  oonrt,  I  think  it  was  the 
daty  of  Mr.  Edwards  to  bring  the  matter  before 
the  court  as  affeoting  the  conduot  of  the  officer  of 
the  conrt  oondncti^  a  litijntion  against  hinu  On 
all  these  grounds  Ithink  I  have  jurisdiction,  and 
on  all  these  grounds  (again  ezpreesing  my  regret 
that  Mr.  Clemonts  did  not  at  an  early  nour  of  the 
day  accede  to  the  reasonable  proposal  that  he 
ahoold  apdogi^e  and  pay  tha  costs  oat  of  pocket 
and  thaa  end  the  matter)  my  order  will  bi^  nob 
to  commit  him,  whioh  ia  xuMi  daBired,  bat  that  he 
do  pKf  the  costs  ol  the  motion. 
Soiioitora  in  person. 


Friday,  Nov.  24, 1876. 

(Before  Yice-Ghan<»Uor  Bacok.) 

^AKBin  V.  YvBxax.  (a) 

Patent — Same  nsuU  attained  by  different  meane — 
Colourable  imitation — Infringement  —  Injunc- 
tion. 

The  plaintiffB  were  patentees  of  an  invenffott  for 
"  etopping  bottlet  containing  aerated  or  gaaeotte 
liqnide  hy  meant  of  a  cylinder  or  ping  of  hard 
wood,  having  a  greater  specific  gravity  than  water, 
»uch  at  lignum  vilce,  or  other  auitable  material" 
Subaeqvenily  the  defendant  obtained  lettere  ptitent 
for  "an  improved  means  for  effecting  the  dosing 
or  ttoppmg  of  abated  liquid  bottles,"  having 
internal  stoppers  of  less  specific  gravity  titan  tJie 
liquid  contained  in  the  bottles,  the  stopping  be* 
ing  effected  by  means  of  "  a  weight  or  closing 
device  arranged  to  be  temporarily  applied  to  ilie 
stopper,"  so  that  the  weight  of  vie  stopper,  and 
donng  device  eomhined,  exceeded  the  soecific  gra* 
vHy  tff  fhe  liquid  contained  in  Oie  botttee. 

Seld,  that  tfte  defendanfe  invontion  was  a  eolovr- 
able  imitatian  and  an  infringement  of  the  plain- 
patent,  and  on  injunelion  grmtted  accord- 
ingly. 

Uonoir. 

This  was  an  interlocntotr  application  for  an 
injunction  to  restrain  the  alleged  infringemuit  of 
a  patent. 

On  the  2nd  Sept.  1868,  John  Adams  and  the 
plaintiff  Henry  Barrett  obtained  a  grant  of  letters 
patent  for  "  an  improved  stopper  for  bottles  con- 
taining aerated  or  gaseous  Hqnids." 

On  the  2nd  March  1869,  they  filed  a  speci0(»> 
tion  describing  their  invention  as  follows : 

"  Thi«  invention  conniats  of  an  improved  aiopper  for 
'bottle*  containiog  aerated  or  gaseona  liqoida,  anch  aa 
lemon&de,  singer  beer,  and  soda  water.  .  .  Thia  im- 
pTOved  stopper  ie  sonrtmcted  of  a  oylinder  or  plug  of 
nard  wood,  oavin^  a  greater  epeoifio  navity  than  water, 
■nch  as  lignum  vite  or  other  soitawe  materia  L  This 
cylinder  or  ping  is  of  a  diameter  dightly  leu  than  that 
the  opening  of  the  neck  of  the  bottle,  and  of  a  length 
exceeding  the  height  of  the  neck  of  the  bottlo.  Near  the 
lower  end  of  tJie  cylinder  or  plug,  and  around  it,  is  a 
gioore  in  which  ifl  fixed  an  indiambherwaaber,  and  the 
cyUnder  or  plag  at  a  short  distance  above  this  noove  is 
hollowed  out  to  allow  of  space  for  tiie  woBher  to  be  forced 
in  in  order  to  pass  throngh  the  neck  of  the  bottle.  To  apply 
this  stopper  the  washer  end  is  inserted  in  the  neolc  oi 
tibe  bottle,  by  whioh  the  waaher  is  flattened  down  until  it 
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leaohes  the  part  of  the  bottie  below  its  neck,  when  the 
washer  expands  and  reoovera  its  QcnualpontioD.  .  .  Hav- 
ing now  deseribed  onr  invantion,  what  we  daim  is,  tiie 
peo^iar  oonstmetion  ot  stopper  for  botUss  lor  eoiitsniTng 
aerated  or  gaseous  liqoida. 

By  deed,  dated  Ist  July  1871,  John  Adams 
assigned  his  share  aad  interest  in  the  patent  to 
the  plaintiff  Charles  Elers. 

In  Feb.  1872* the  plaintiffs  filed  a  discMmer  and 
memorandum  of  alteration,  and  thereby  altered 
their  speoi&ation,  statind^  "  we  do  not  daim 
generally  the  cmstmction  of  stoppers  having 
spindles  or  cylinders  with  india  rubber  washers,, 
or  any  construction  of  a  stopper  aach  as  hweia 
described  otherwise  than  in  oonneelaon  with  a 
spindle,  or  cylii^er,  or  pln^  of  greater  specific 
gravity  than  water." 

On  the  Sth  Jan.  1874,  the  defendants  obtained 
a  grant  of  letters  patent  for  "  improved  means  for 
effecting  the  closing  or  stopping  of  aerated  liqnid 
bottles  having  internal  stoppers."  In  their  spe- 
cification they  stated,  "  This  invention  has  for  its 
object  to  &cilitate  the  closing  or  stoppering  of 
aerated  liquid  bottles  having  light  intenial  stop- 
pers, for  example,  stoppers  consisting  of  a  vul- 
canised india  rubber  waaher  fixed  on  a  light 
spindle,  stem,  or  cylinder,  the  speoifio  gravity  of 
the  entire  stopper  not  ezoeeding  the  specmo  gravity 
of  the  liqnid  in  the  botUes.  Such  bottles,  whilst 
being  charged  with  aerated  liqaid  in  a  bottling 
machine,  are  for  this  purpose  uBoally  inverted  or 
tmmed  with  their  necks'  downward,  but  their 
stoppers  being  comparatively  light  do  not,  when 
the  botbles  have  been  charged,  sink  or  fall  into 
their  proper  positions  for  closing  the  same.  "Sow 
this  invention  consists  in  effecting  the  ^losing  or 
stopping  of  such  inverted  bottles  as  aforesaid,  by 
attaching  or  connecting  to  the  stopper,  before 
placing  the  bottle  in  the  fi.)ling  or  charging 
machine,  a  device  of  such  speoifio  gravity  that  the 
weight  of  the  stopper  and  dosing  device  com- 
bined shall  exceed  the  specific  gravity  of  the 
liqaid  contained  in  the  botele,  thea^j  causing  the 
stopper  to  descend  and,  gni^d  withm  the  orifice 
of  the  bottle's  neck  by  the  spindle  and  dosing 
device  thereto  attached,  to  assame  the  proper 
position  for  closing  the  orifice  in  the  bottle,  in 
which  position  the  stopper  will  be  retained  by  the 
pressure  of  the  gases  within  the  bottle.  The 
weight  or  device  may  then  be  removed  from  the 
spindle,  stem,  or  cylinder  of  the  stopper,  and 
applied  to  the  stem  or  stopper  of  another  empty 
bottle,  and  so  on.  .  .  The  weight  or  dosing  device 
is  in  the  form  of  a  metal  spring  clip  l^ded  at 
one  end  sufficiently  to  pull  down  the  stopper 
when  the  bottle  is  in  an  inverted  position  and 
filled  with  aerated  liqnid.  .  .  The  diameter  of  the 
weight  or  closing  device,  at  its  largest  part,  when 
expanded  over  the  spindle  of  the  stopper,  being 
less  than  the  diameter  of  the  passfige  in  the 
bottle's  neok,  the  stopper,  with  my  improved 
weight  or  dosing  device  attached  to  it,  can  be- 
readily  passed  in  to  the  nock  of  the  bottle  for  the 
purposes  of  filling."  And  the  defendant  claimed, 
as  novel  and  original,  "  the  use  or  employment  for 
closing  or  stoppering  inverted  bottles,  havipg 
stoppers  of  a  less  specific  gravity  than  the  liquid 
they  contain,  of  a  weight  or  closing  device 
arranged  to  be  temporarily  applied  to  the  stopper, 
and  to  operate  snbatantially  as  above  described." 

In  Dec.  1874,  the  plaintiffs  filed  their  bill  against 
the  defendant^  alleging  that  the  defendant  s  in- - 
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Tention  was  in  snbstanoe  and  all  material  respects 
identical  vith  their  inrention,  or  onl^  colourably 
differing  therefrom,  and  was  an  infnngetnent  of 
their  patent  rights,  and  prayed  for  an  injunction, 
and  accouDt  of  profits  and  damages. 

Afiton  Q.C.  and  EveriU,  for  the  plaintiffs. — ^The 
qaestion  is,  can  a  man  take  a  ^tented  invention, 
end,  hj  merely  colonrablj  altenng  it  in  a  certain 
particolar,  pnotically  attain  the  same  rMoltP 
we  say  be  cannot.  We  assert,  first,  that  if  the 
defendant  tnnporarily  attaches  anything  to  his 
stoppers,  by  means  of  which  he  makes  ta&r  spe- 
mfio  gravity  for  the  time  being  greater  than 
mter,  then  that  is  clearly  within  the  specification 
of  the  pluntiffs ;  and,  secondly,  that  even  if  we 
do  not  sncoeed  on  that  point,  so  soon  as  the 
stoppers  of  the  defendant,  by  repeated  immersion, 
acquire  a  specific  gravity  greater  than  water,  then 
that  is  a  colourable  evasion  and  infringement  of 
the  plaintiffs'  patent,  and  that  they  are  entitled 
to  an  injunction  to  prevent  the  continued  use  of 
floch  stoppers.   They  oited 

HilU  V.  The  Liverpool  Qa*  Company,  9  Jar.  N.  S. 
140 1 

JToHfa  T.  FoMtor,  3  Web.  Pat  Oa.  9S.  98 ; 
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Eay,  Q.C.  and  K^iewieh  for  the  defondaat. — 
There  are  t^ro  points  in  this  case.  First,  does  the 
defendant's  stopper,  as  originally  constructed, 
iufhnge  the  plaintiffs'  patent;  and,  secondly,  if 
it  does  not,  tnen  does  it  become  an  infringement 
something  that  happens  afterwards.  The 
juaintaffs'  case  rests  on  tneir  disclaimer  {Clark  v. 
Kenrick,  12  M.  and  TV.  219).  They  do  not  claim 
the  method  or  process  of  filling  bottles.  They 
disclaim  everrthmg  in  fact  but  a  plug  of  wood  of 
greater  specific  g^vity  than  water.  Therefore,  to 
make  a  cylinder  or  plug  of  metal,  india  rubber,  or 
any  other  material,  would  be  no  infringement  of 
their  patent.  Also  to  make  a  plug  of  wood  of 
lighter  specific  gravity  than  water,  and  to  add  a 
tempontry  weight  to  it,  is  no  infringement.  If  it 
were,  then  to  make  the  entire  ping  of  metal  woold 
be  an  iafHngement;  hat  the  pUdntiffs  do  not 
daim  all  stoppers  that  will  unlc  in  water,  but  only 
■noh  wooden  stoppers  w  will  sink  in  water. 
The  defendant's  pt^nt  is  (or  an  entirely  dtf- 
fSorent  invention  to  that  of  the  plaintiffs.  The 
weight  or  clip  attached  to  tho  stopper  is  no 
integral  part  of  it,  but  is  removable,  and  can  be 
nsed  for  filling  any  number  of  bottles.  It  is  in 
effect  an  entirely  different  means  of  obtaining  the 
same  result,  and  this  is  no  infringement  (Cartit  v. 
Piatt,  11  L.  T.  Rep.  N.  S.  245).  Secondly,  all  the 
defendant's  stoppers  are  in  the  first  instance  of 
less  specific  gravity  than  water.  This  is  admitted, 
and  tne  charge  that  they  subsequently  acquire 
a  specific  gravity  greater  than  water  is  not  proved. 
But  even  supposing  that  the  defendant's  stoppers 
afterwards  become  of  greater  specific  ^vity  than 
water,  the  words  "  specific  gravity  "  in  the  speoi' 
fioation  most  be  taken  to  intend  the  original 
wdght  of  the  stopper,  and  not  that  which  it  sub- 
seqaently  attains  oy  any  othw  means. 

Adon,  Q.C.,  in  reply.— The  p^tiffs  claim  is 
not  merely  confined  to  wood.  Th^  claim  a  plug 
lA  wood,  "or  other  snitable  matenal,"  of  greater 
speoifio  gravity  than  water,  and  the  words  "  bdoIl 
as  lignam  vitas "  are  added  merely  by  way  <d 
illnstraUon. 

Bacos,  V.O. — This  case  is  somewhat  moe, 
no  doubt.  The  argament  has  principally  tnmed 
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upon  the  terms  of   the   disclaimer,  and  the 
terms  of  the  plsontiffs'  speoifioation  oootaining  the 
disclaimer  which,  as  has  been  £urly  said,  is  their 
patent  at  present.  -  It  (nxter  to  oonrtrue  it  pro- 
perly it  is  necessary  to  have  regard  to  the  real 
nature  of  the  subject  which  is  nnder  diacasstOB. 
It  is  desirable  that  there  should  be  a  means  of 
stopping  bottles  which  are  to  be  charged  witii 
aerated  waters.  The  plaintifik  invaat  a  ■pindle  or 
stopper  the  eflbct  of  which  is  that  whA  toe  wafeir 
is  introduoad  into  the  bottle  tiie  sinodle  Mlsdowa 
and  seals  or  stops  the  bottle.  Hie  defendant  does 
the  same  thing  precisely,  but  by  different  means. 
The  plaintiffs  are,  no  doubt,  confined  to  the  tenni 
in  which  they  have  claimed  their  invention,  namely, 
an  improved  stopper  for  bottles,  whioh  **ui  con* 
strncted  of  a  cylinder  or  plug  of  hard  wood,  hav. 
ing  a  greater  specific  gravity  than  water,  sodi  as 
lignum  ritffi,  or  other  suitable  material."    Now  I 
think  I  must  take  the  fair  construction  tabe,  that 
the  claim  is  for  a  stopper  which  is  constrncted  of 
a  cylinder  or  plug  oi  snitable  material,  of  which 
hard  wood,  sucn  as  lignum  vitee,  is  an  instance.  I 
think  that  is  the  fur  way  to  consider  it,  becaose 
in  the  disclaimer  it  is  stated  that  they  are 
desirous  of  festrioting  tho  chum,  to  steepen 
"wherein  the  spindle  or  cylinder  or  plug  is  oC 
mf0k&e  specific  gravity  than  that  <^  water,  as  ia 
Uie  spedncation  expressly  stated."  That  lets  in 
the  whde  of  that  which  follows.   The  plahitil&* 
invention,  it  is  not  disputed,  is  usefuL   Tbe  effect 
of  introducing  the  watiar  into  the  bottle.  In  whidi 
the  stopper  is  already,  would  be  to  make  a  stopoer, 
lighter  than  that  which  the  plaintiffs  descnbe^ 
float  upon  the  water.   It  would  not  desc«ad ;  tbe 
bottle  would  not  be  stopped;  and  what  the  defen- 
dant has  done  is  to  make  a  stopper  which,  in  its 
origin,  he  says,  is  of  less  specific  gravity  than  the 
water ;  and,  in  order  to  stop  the  bottle  effectoally, 
he  applies  to  it  what  is  eaJled  a  clip  by  which, 
OS  if  ne  had  a  forceps  or  string,  he  imllB  tbe 
light  plug  down  into  the  neck  of  the  boUle  where 
it  remains  to  be  soaked  until  it  becomes  of  greater 
specific  spvity  than  the  water  contained  in  the 
bottle,  ^e  question  is,  first,  as  to  the  nae  of  the 
clip,  whether  or  not  it  ia  a  oootrivanoe  to  make  a 
spindle     k«s  specific  gravity  than  water  stay  ia 
the  place  until  it  beoomes  o(  greater  apeafic 
gravity.   It  is  patent  and  Apparent  to  my  mind, 
that  the  use  of  the  clip  is  for  that  purpose  ooly. 
Without  the  clip  £  most  assume  on  the  evidaioa 
before  me  that  the  spindle  made  by  the  defendant 
would  float  in  the  water  introduced  into  the  bottle. 
It  is  only  prevented  from  floating  by  the  oae  of 
the  clip.   That  in  my  opinion  ia,  as  far  as  that 
part  of  tbe  case  goes,  an  mvasion  of  the  plaintiffi' 
patent.   And  then  it  in  an  invasion  of  tne  plaio* 
tiffs'  patent  also,  as  I  think,  if  ho  uses  a  ligbt 
matenat,  and  places  it  so  that  it  should  become 
heavy  bv  means  of  the  water.   It  baa  been  s^ 
Bested  t^t  he  mi^ht  make  it  of  any  oUier  materiu. 
Wonld  it  be  withm  his  rig^t  to  make  it  of  qwM 
or  any  other  material  and  line  it  with  leadF  I 
apprehend  dearly  not.  The  whole  s|undle  mnt 
be  ctmsidered,  and  the  eUp  I  take  to  be  a  part  of 
the  ^ifenduit's  invnutioa  and  a  part  of  the  sb^ilNr 
which  is  the  subject  of  the  patent  he  has  tana 
ont.   The  cases  which  have  been  referred  to  & 
not,  in  my  opinion,  affnct  this  particular  qoestioa 
very  much.   The  case  of  tbe  bog  ochre  (fftS*  v. 
Liverpool  Qa*  Company)  is  perhaps  nearest  to  it* 
beoause  there  the  decision        wlliiiiahjy  tb^ 
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inasmncih  as  the  bog  ochre  trndenrent  a  ehuge  it 
tiuroapon  ceased  to  be  bog  oofare,  and  became  the 
hydrated  oxide  protected  by  the  patent.  That 
been  a  greater  amnitj  to  the  case  before  me  than 
any  cf  the  others  that  have  been  cited.  But  it  ia 
not  npon  any  decided  oases  that  I  mast  decide 
tbia.  I  have  to  consider  what  is  the  meaning  and 
intent  of  the  patent.  It  ttob  to  overoome  an 
existing  difBcnlty.  It  was  to  stop  a  bottle  by 
means  of  a  certain  heavy  suitable  material,  and  to 
stop  it  so  that  when  the  water  is  introdnced  into 
the  bottle  the  ping  wonid  sink  into  the  neck  (tf  it. 
The  defendant  has  made  a  plag  which  performs 
identically  tbe  same  office,  first,  by  dint  of  the 
plnjg,  by  whioh  he  Bqaeeses  it  into  we  bottle^  the 
collar  or  india  mbber  washer  bein^  flexible;  fuid 
then,  by  means  o!  a  dip  or  a  oontnTuoe  of  some 
aort,  he  holds  it  down  m  aaoh  a  position  as  that  it 
can  perform  the  offioe  of  the  plaintifi's  inrention. 
The  facts  of  the  case  remain  nndisputed,  and  tbe 
evidence  ot  the  witnesses  it  ia  unnecessary  to  r^er 
to.  In  my  jadgment  there  has  been  a  clear  invasion 
of  theplaintifE  a  patent,  a  clear  oolourable  imitation 
of  their  rights,  and  they  are  entitled  to  the  iiynno- 
lioa  they  ask  for  with  costs. 

Solicitors  for  plaintiffs,  3£ead  and  Daubeny. 
SolioitorB  for  defendants,  Gregory  and  Go. 


Bee  7  and  8, 1876. 

GHBAVDt  V.  Walker,  (a) 

Expired  patent — Trade  label — Oricinal  palentee'e 
name — Use  of  word  "paient " — Piraey~-Injunc- 
tion. 

In  1862,  Q,  C,  jointly  wUh  8,  0.,  wlto  dUd  ahortly 
(^terwardBf  Stained  Utters  patent  for  tke  monu- 
faeture  of  a  wUer  ffter.  In  18^  the  patent  woe 
aUouted  to  drop.  JVom  1862  0.  0.  made  and  eold 
fiUere  wider  the  patent,  fi>r  the  firei  five  years 
under  the  name  of  8.  0.,  and  thenceforth  wider 
the  name  of  Q.  C.  On  each  filter  a  tablet  or  lahd 
was  imprinled  or  affixed  bearing  ihe  inecri^tion 
"  O.  Cneavin'e  improved  paient  gold  medal  telf- 
deaneing  rapid  water  filCer,  Boston,  England." 

In  1875,  tjie  d^endants,  who  Jiad  formerly  been  in  the 
pUantiff's  employ,  commenced  to  manufacture  and 
eeU  iUters  under  ihe  patent  with  tablets  impressed 
thereon  similar  in  shape  to  the  plaintiff's  and 
bearing  the  tTiscription  "8.  (Jheavin's  patent 
^riae  medal  selfdeaming  rapid  water  filler, 
improved  and  manvfaeiured  by  Walker,  Bright- 
man,  and  Oo." 

Sddt  that  Ote  plaintiff"*  tablet  was  his  trade  mark 
in  which  he  had  acquired  a  property,  and  that 
ihe  defendants^  tahlet  wu  an  infringement,  and 
an  injunction  granted  aeeordingly. 

Held,  (ueo,  iJuU  the  plaintiff  had  not  so  need  the 
word  "patent "  in  hit  trade  label  as  to  disaUitle 
Imauelfto  reliqfi 

This  was  an  action  to  restrain  tiie  defendants  from 

irirating  the  plaintiff's  trade  mark. 

Letters  patent  for  tbe  nuumfacture  of  a  filter, 

or  apparatus  for  filtering  water,  were  on  tbe  26bh 

i^nl  1862,  granted  to  Sqaier  Cheavin,  the  father 

of  the  plaintifi^,  and  the  plaintiff,  Gieo^^e  Cheavin, 

jointly. 

Sqaier  Cheavin  died  in  Angost  1862.  On  the 
death  <rf  3.  Oheavin,  the  plaintiff  who  had  been  in 
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partnership  with  bis  father,  continaed  to  carry  on 
at  Boston  m  Lincolnshire,  and  was  still  carrying 
on,  the  basinees  of  raann&otaring  and  selling  fil- 
ters. F»r  some  years  the  plaintiff  carried  on 
such  business  under  the  firm  of  S.  Cbeavin,  bnt  for 
the  last  nine  years  he  had  carried  it  on  in  hia  own 
name.  The  filtera  ao  manufactured  and  sold  by 
the  plaintiff  had  acquired  a  grnat  reputation  ac 
home  and  abroad,  and  each  filter  had,  in  order  to 
distingnish  it  from  the  filters  of  other  manufac- 
turers, a  tablet  or  inscription  bearing  tbe  following 
words :  "  G.  Cheavin's  improved  futent  gold 
medal  seir>oleansing  rapid  water  filter,  Boston, 
Engluid."  Such  niters  so  manufactured  and 
sold  by  tbe  plwntiff  were  generally  known  and 
asked  for  botn  in  ^  trade  and  by  the  public  as 
Cheavin's  filters,  and  weremannfiuttored  npon  the 
principle  protected  by  the  said  letters  patent 
which  bad  expired. 

Tbe  defendants  were  a  firm  carrying  on  business 
also  at  Boston,  and  were  formerly  in  the  employ 
of  the  plaintiff,  and  had  recently  commenced  to 
carry  on  the  business  of  manufacturing  and  selling 
filters  npon  the  principle  of  tbe  filters  so  manufac- 
tured and  sold  by  the  plaiotifE,  and  with  a  view  of 
inducing  the  belief  that  the  filters  manufactured 
by  them  were  filters  manufactured  by  the  plain- 
tiff they  paused  their  filters  to  bear  externally  so 
close  a  resemblance  to  the  plaintiff's  filters  that  the 
difference  between  them  was  not  perceptible 
except  npon  a  close  examination.  In  particular 
the  defendants  [)lBced  upon  each  of  their  filters  a 
tablet  or  inscription  bearing  tbe  following  words : 
"  S.  Cheavin's  patent  prise  medal  self-cleansing 
rapid  water  filter,  improved  and  manufiutured  by 
Walker,  Brightman,  and  Co.,  Boston,  England. 
Tbe  defendants  issued  circnlars  relating  to  their 
filters  in  which  Uie  phraseology  of  the  plaintiff's 
circulars  relating  to  his  filters  was  largely  adopted 
or  copied. 

The  defendants  having  refused,  on  the  applioa- 
tion  of  the  plaintiff,  to  diacontinue  the  use  of  the 
name  "  Cbeavin,"  the  latter,  on  the  13th  Oct.,  1876, 
commenced  this  action,  claiming  an  injunction  to 
restrain  them  from  selling,  or  offering  for  sale, 
filters  bearing  the  name  '*  Cheavin,  or  "  S. 
Cheavin,"  marked  or  inscribed  thereon,  and  from 
selling  or  otherwise  disposing  of  or  offering  fbr 
sale  filters,  or  filceriug  apparatos,  bearing  tablets 
or  inscriptions  simitu  to,  or  being  ooloarable 
imitations,  in  words,  arrangements,  or  otherwise, 
of  the  tablets  or  inscriptions  used  by  the  plaintiff. 
The  claim  also  alleged  that  from  the  time  the 
plaintiff  ao  commenced  to  carry  on  his  bnsineas 
doirn  to  the  date  of  the  wrongful  acts  of  the 
defendants,  no  person,  except  tbe  plaintiff,  manu- 
factured and  sold  filters  or  filtering  apparatus  aa 
"Cheavin's  Altera,"  or  "  S.  Cheavin's  filters," 
or  "  G.  Cheavin's  filters,"  or  used  the  name  of 
"  Cheavin  "  in  connection  with  any  business  con- 
nected with  the  manufiEiCvure  and  sale  of  filters ; 
and  that  many  persons  had  been  misled  by  the 
wrongful  acts  of  the  defendants. 

To  this  statement  of  claim  the  defendants 
demnrred,  bnt  the  demurrer  was  overruled.  At 
the  same  time  a  motion  for  an  interlooutory 
injunction  by  the  plaintiff  was  arranged  to  stand 
over  till  the  hearing,  the  defendants  giving  the 
usual  undertaking  to  account  (see  Weekly  Notes, 
1876,  p.  273). 

On  the  5tii  Dec.  the  defendants  delivered  their 

statement  of  defence  in  which  thesT^mittod^tfA 
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material  all^tions  in  the  claim,  but  alleged  that 
the  patent  expired  in  1865^  and  that  from  the  year 
1856  to  the  year  1871,  one  William  Pike,  of  Spr- 
ing, ^ther  alone  or  in  partnership  with  one  Cbarlea 
Barvej,  and  after  the  death  of  Pike,  one  Grimid, 
o£  the  same  place,  made  and  sold  filters  upon  the 
principle  of  those  mannfactared  by  the  plaintiS 
und  his  falber,  and  called  their  filters  "  CheaTin's  " 
or  "  S.  Cheavin's  "  filters,  and  put  npou  them  the 
inscriptiou  "  S.  Cheavin  imd  Co."  or  "  S.  Cheavin 
and  Co.'b  patent,"  to  the  knowledge  of  the  plaintiff, 
and  the  filters  so  made  and  sold  were  well  known 
to  the  public  as  "  Cheavin's  "  or  "  S.  Cheavin's  " 
filters. 

The  cause  now  came  on  for  trial. 

Keof,  Q.C.  and  /.  Cutler,  for  the  plaintiff. — 
The  plaintiff  olaima  the  word  "Cheavm"  as  his 
exolosiTe  trade  mark,  and  complains  that  the 
defendants,  who  were  formerly  in  his  employ,  are 
making  filters  of  the  same  shape  and  colour  as 
those  made  by  himself,  and  are  putting  on  them 
labels  in  M  respects  similar  to  those  which  have 
been  need  by  hun  sinee  the  year  1862,  wd  are,  in 
laot,  pirating  his  trade  mark. 

Ball  r.  Barrow.  9  L.  T.  Bep.  N.  B.  561;  4  D*  Q. 
J.  &  S.  150. 

SlJcea  T.  Sykes,  S  B.  ft  Cr.  5«1 ; 
illmgtmi,  r.  Fox,  3  M.  *  Cr.  338. 

The-  &ct  that  the  defendants  add  the  words 
"  improved  and  manufactured  by  Walker,  Bright- 
man,  and  Co."  in  no  way  detrai'ts  from  the  plain- 
tiff's rights,  because  they  caunot  take  a  material 
part  of  the  plaintiff's  trade  mark  and  incorporate 
It  with  thoir  own. 

Brakam  v.  Bustard,  9  L.  T.  Eep.  N-S.  199 ;  1  B.  A  M 

MinnahaM  t.  Bollon,  IS  Ir.  Ch.  Bep.  75 ; 

^dT.iVit<ff-.L.Bsp,7Ch.  App.611,68ai  a7L.T. 
B.p.ir.a.828. 
Then  it  is  said  that  the  plaintiff  is  not  oititled  to 
relief,  becanae  he  has,  by  the  use  of  Uie  word 
"  patait,"  acquired  hia  tnde  mark  Toy  misrepre- 
■entetion,  and  for  this  Tka  LetUlur  Cloth  Gotnpany 
T.  ThtAmericoM  Cloth  Company  (11  H.  L.  Ca.  543 ; 
12L..T.Sep.  N.S.  742),  will  be  relied  on.  Butthat 
case  vas  decided  on  other  grounds,  and  there  is 
(H)ly  a  dictum  of  'Lord  Kiogsdown  which  may 
favoar  the  defendants'  contention.  Bnt  in  truth 
the  defendants  cannot  say  there  has  been  any 
misrepresentation  iii  the  use  of  the  word  "  patent, 
because  they  and  all  the  world  knew  that  ^e  word 
had  become  part  of  the  plaintiffs  trade  mark, 
although  the  patent  had  expired. 

EUUntten  y.  Vick,  11  Han  76 : 

Marahall  r.  JIom,  L  Bep.  8  E4.  651 ;  81 L.  T.  Bsp. 

Then  Uie  moHa  fides  of  the  defendants  is  shown  by 
their  oircnlars,  in  which  they  adopt  and  insei-t 
whole  paragraphs  taken  from  the  pluntiff's 
cironlars,  and  otherwise  dosely  imitate  the  form 
of  his  circulars. 

Sir  S.  M.  Jackson,  Q.C.  and  W.  PMVMnore  tor 
the  defendants. — We  raise  two  points.  First, 
whether  the  plaintiff  has  establishea  his  right  to  a 
trade  mark ;  and,  secondly,  assuming  that  he  has 
made  out  his  title,  whether  what  has  been  done  is 
an  infringement  of  his  trade  mark.  Now,  what  is 
the  plaintiff's  title  P  He  claims  the  word 
"CheaTin,"  and  the  right  to  prevent  anybody 
from  using  that  word  in  connection  with 
filters;  but^  the  evidence  shows  that,  from  the 
year  1856  to  the  year  1872,  there  has  been  a 
concorrent  use  of  the  words  "     Cheavin,"  or  "  G. 


Cheavin,"  or  "  Cbeavin  and  Co.,"  by  Pike  sad 
other  persons.  The  inference  is  that  the  word 
"  Gheavin  "  was  no  longer  •{>plioible  to  the  mm 
of  a  partioolair  maiui&atnrer,  bat  became  the 
descriptiTe  or  generio  name  of  the  artide  wmu- 
fiKstnred ;  and,  therefore,  the  patent  having  expned, 
any  person  can  nee  that  name  to  ^eacribetlia 
article  he  is  selling  so  long  as  he  shows,  as  hen, 
that  it  b  manufacuired  by  him^olf. 

8ing»r  MannfachiHna  CamfMny  t.  WUMm,  Ik  Bm- 
2Cb.  D.  434:34  L.  T.  Bw.  lf.&856; 

Jamea  Jamet.  L.  Bev-  IS  fiq.  421 ;  16  I.  T.  B«. 
N.8.566; 

Whteler  Mid  Wtbon  Cornvanv  t.  Bhakemearm,  9 

LJ.  3«»  Ch. 

Further,  whatever  trade  mark  there  was  waa  ksi 
when  S.  Cheavin  died  in  1862,  and  no  admtDistia- 
tion  was  taken  out  to  his  estate,  nor  vms  hia  will 
proved.  Conseqawit^y,  the  represenfeafcivea  of  S. 
Cheavin  are  not  here  to  oppose,  and  we  have  ss 
much  right  as  the  plaintiff  to  use  the  word  "  S. 
Cheavin."  We  sobmit,  therefore,  that  the  plain- 
tiff has  fkiled  to  establish  a  personal  right  to  tbo 
nse  of  the  word  "  Cheavin  {Hovenden  v.  Lloyd, 
18  W.  R.  1132).  Secondly,  if  the  plaintiff  has  a 
trade  mark,  he  acquired  it  by  the  false  aeseruoo 
of  a  patent  right.  He  has  for  years  intrationally 
made  and  aoB  his  filters  as  being  protected!^ 
letters  patent  when  he  knew  that  he  had  m 
patent  at  all  after  1865.  By  thiis  misrqmsenla- 
tion  he  has  prevented  rival  mannfiuttnrera  firoia 
competing  with  him ;  and  has,  in  fact,  praetiaed  a 
fraud  which  disentitles  him  to  any  relief  in  this 
Court  (per  Lord  Kingsdown  in  The  LeaikercJolk 
CompoMy  V.  The  Ameriean  Leather  Cloth  Gom^pamtf^ 
sup.).  .  As  to  the  oiroalara,  they  are  perfecdy 
honA  fide,  and  distinctly  and  exactly  express  tM 
defendants'  case.  They  say,  "  we  to©  making  and 
selling  Oheavin'a  filtwe,  and  w«  are  entitled  to 
make  them,  and  we  show  that  we  are  not  G- 
Cheavin." 

Kay,  Q.C.  in  reply. — ^The  decision  in  tbe  Singer 
Manufactttring  Company  v.  Wileon  (n»).)  is  based 
upon  the  fact  that  there  the  defendant  had  not  pat 
upon  the  articles  which  he  sold  anything  whidi 
was  part,  or  parcel,  or  an  imitation  of  any  tnde 
mark  of  tbe  plaintiffs.  He  bad  copied  no  trada 
mark  of  theirs.  Here  the  defradaata  have  does 
so. 

Bacok,  V.C. — This  is  a  case  of  oonaidetmUe 
importance.  That  a  trade  mark  is  pioper^ 
there  con  be  no  reason  to  doubt.  Now,  what 
is  the  plaintiff's  case  P  In  1862  a  pi^ait  ns 
granted  to  the  plaintiff,  aad  hia  fitther,  josndy,  tor 
Qie  manofacture  of  a  filter.  The  fiuA  that 
plaintiff  waa  then  a  lad  about  aeventeen  yean  of 
ace  does  not  affect  the  validi^  of  the  pateat, 
becouse  S.  Cheavin  had  a  perfect  right  to  take  ou 
the  patent  in  the  joiot  names  of  hima^  and  Ui 
son  if  he  thought  fit.  When  the  pateirt  wis 
granted  the  plaintiff,  jointly  with  his  fatbo;  vss 
entitled  to  it.  On  the  death  of  his  father  Um 
plaintiff  continued  to  carry  on  tbe  business  ftr 
some  years  in  the  name  his  ^her,  and  after 
that  in  his  own  name ;  and  during  all  that  time  hs 
placed  the  tablet  or  label,  mentioned  in  the  pk>^ 
ings,  upon  all  the  articles  manufactured  by  biB- 
self.  All  this  is  admitted  by  the  pleadings.  It 
then,  a  trade  mark  can  be  obtained  by  such  a 
course  of  trading,  it  is  unquestionably  cstabhihed 
by  the  evidence  before  me,  and  the  plaintiff 
claims.   Tbe  trade  mark  bsi|ig  eswuiaheit 
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man  can  lawfally  interfere  witb  ic,  bat  the  defen- 
duto  haTe  ohoaen  to  do  so.  They  are,  no  donbt, 
•BWled  to  make  filters  in  aooordanoe  vitfa  the 
vttent  that  was  originally  graaied  to  the  phuntiff ; 
oat  they  have  no  right  to  adopc  che  diatinctive 
bade  mtxk  ^Hiioh  had  been  adoptdd  by  him  to 
diitnigaiah  the  articles  maaafaobared  by  him  from 
limilar  articles  iu  the  market.  Upon  the  facts 
btfore  ma  no  jary  oould  fail  to  find  the 
defenduits  have  literally  and  plainly  copied 
the  Bhape  and  oolour  of  the  articles  mana- 
bctnred  by  the  plaintiff,  and  have  plainly 
infringed  his  trade  label.  But  then,  it  is  said 
that  the  plaintiS's  property  in  his  trade  mark  is 
impaired,  because  there  has  been  a  conoorrent 
user  b;  Pike,  Grimel,  and  others  of  the  patent. 
Bat  that  is  wholly  irr^vanfc  to  the  iasne  ben. 
The  test  is,  have  the  defeodanks  wilftdly  imitated 
and  infrinieed  on  the  property  of  the  pbuntiffp 
That  is  the  test  laid  down  in  Syket  v.  SyJiea 
imp,),  which  is  a  most  valuable  case  as  a  atate- 
mwt  of  the  law.  The  moat  important  case  relied 
ooby  the  defendants  is  The  Ltalherdoth  GompanyT. 

Americaa  Leatkerdoth  Company  (»up.).  But 
does  it  proceed  upon  I^ord  Kiugvdown's  dictum? 
He  there  says  in  the  course  ofliis  observations, 
p.  543 :  "  If  a  trade  mark  represents  an  article  as 
protected  by  a  patent,  when  in  &ujt  it  is  not  so 
protected,  it  seems  to  me  that  such  a  statemenb 
frimd  facie  amounts  to  a  misrepresentation  of  an 
importaot  fact,  which  woold  disentitle  the  owner 
of  the  trade  mark  to  relief  in  a  oourt  of  equity 
against  any  one  who  pirated  it  i "  but  then  he  goes 
AD  to  say:  "  In  Flood  t.  Bairriaon  (10  Hare  467), 
Tioe-Cluuioellor  VTood  inUmatod  his  opinion  thai 
this  would  be  so  when  there  nover  bsd  been  any 
pstent  at  all ;  but  in  tlu  subaeqnent  case  of 
BiAeten  T.  Vick  (11  Hare,  78).  be  seema  to  donbt 
whether  the  rnle  wonld  be  the  aame  if  there  had 
orifpnally  been  a  patent,  and  the  statement  iu  the 
trade  mark,  being  true  when  first  introduced,  had 
been  continned  after  it  had  ceased  to  be  true.  I 
confess  that  I  should  have  great  difficulty  in 
ssBeDting  to  thiat  distinctitn:.  It'  the  word  *  paLcnt' 
be  not  so  need  as  to  indicate  the  existing  protec- 
tkn  of  a  patent,  but  merely  a  part  of  the  designa' 
lion  of  an  article  known  in  the  market  by  that 
term  (and  this  I  collect  to  have  been  the  main 
ground  of  his  Honour's  decision),  then  I  quite 
agree  in  his  view.  In  such  case  nobody  is  meant 
to  be  deceived ;  a  patent  may  have  expired,  and 
nay  be  known  to  have  expirea  fiHiy  years  ago,  and 
yet  the  name  of  *  patent '  may  have  beoome 
ittMbed  to  the  artiole,  and  be  nsed  in  the 
tnde  aa  desagw^ns  it;  but  if  the  trade  mark 
lepreseDta  the  articb  as  protected  by  a  patent, 
when  in  faot  it  is  not  so  protected,  I  cannot  think 
that  it  can  make  any  difference  whether  the  pro- 
tection neiver  existed  or  has  ceased  to  exist."  80 
that  there  has  been  no  misrepresentation  on  the 
pert  of  the  plaintiff  unless  he  has  so  inserted  the 
ward  "patent"  in  his  trade  mark  as  to  indicate 
that  his  goods  are  protected  by  letters  patent,  but 
the  defendants  have  fuled  to  prove  this,  or  to 
Acm  that  a  single  individual  has  been  deceived 
by  the  ase  of  the  word.  Then  Lord  Westbury 
says  (p.  546) :  What  is  here  called  by  the  appel- 
bnts  a  trade  mark  is,  in  reality,  an  advertisement 
of  tiie  character  and  qoality  of  their  goods.  And, 
dropping  fmr  a  moment  all  referenra  to  the  in- 
eorrecb  and  nntme  statement  eontuned  in  that 
idrertunnent,  I  will  only  take  what  is  called  the 
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*  trade  mark '  of  the  plaintifCa,  and  the  ri^  or 
antagonistic  trade  mark  of  the  defendants,  and 
compare  them  together,  taking  them  as  if  they 
were  simply  what  in  reality  tlwy  are,  two  adver- 
tisements, each  affixed  by  way  of  label  to  the 
articles  mannfhctnred  by  the  parties  respectively. 
Now,  comparing  them  merely  as  advertisements, 
and  taking  them  in  that  character  alone,  we  shall 
at  once  find  that  there  are  various  statements 
contained  in  the  advertisement  oE  the  appellants, 
which  are  not  to  be  found  in  any  form,  direct  or 
indirect,  in  the  advertisement  of  the  respondents. 
Hfy  Lords,  this  advertisement  is  the  sole  founda- 
tion of  the  plaintiffs'  case,  and  their  allegations 
most  be  reduced  in  substance  to  this :  that  having 
advertised  and  described  their  goods  in  a  particular 
manner,  the  defendants  have  borrowed  their  advar- 
tisements  and  described  their  goods  in  sabstan- 
tiaUy  the  same  manner ;  let  ns  see  then  whether 
that  is  at  all  correct."  He  then  proceeds  to  com- 
pare the  two  labels,  or  advertisements  as  he  calls 
them,  and  then  says :  "  If,  therefore,  these  are 
regarded  as  being  what  in  reality  they  are,  repre- 
sentations of  two  different  articles,  it  is  impossible 
to  say  that  the  representation  which  is  contained 
in  the  advertisement  of  the  one  contains,  either 
identically  or  substantially,  the  representation 
which  is  contained  in  the  advertisement  of  the 
other."  Beading  these  observabioos  of  Lord 
Kingsdown  and  Lord  Westbury  in  connection 
with  the  facts  now  before  me,  I  read  them  as 
being  in  favour  of  the  plaintiff.  Then,  as  to  the 
conduct  of  the  parties,  the  circulars  or  advertise- 
ments of  the  defendants,  which  are  relied  on  by 
the  pliuntiff  as  evidence  of  the  mala  fides  of  the 
defendants  make  it  abandantly  clear  to  my  mind 
that  the  defendants  have  deliberately,  lileralW, 
and  in  bad  feith  copied  the  trade  mark  oE  the 
plaintiff,  and  have  largely  incorporated  the  sub- 
stance his  circulars  into  their  circalars.  In  my 
judgment,  therefore,  the  plaintiff  is  entitled  to  an 
injunction  to  restrain  the  aefendants  "  from  selling 
or  offering  for  sale  filters  or  filtering  apparatus 
bearing  tablets  or  inscrintions  similar  to  or  being 
colourable  imitations  in  words,  arrangements,  or 
otherwise,  of  the  tablets  or  inscriptions  used  by 
the  plaintiff." 

Order  accordingly. 
Solicitor  for  the  plaintiff,     8-  Salaman. 
Solicitors  for  the  defendants,  Wright  and  PtZ%. 


Deed  and  16  1876. 
(Before  Yiee-Chanodlor  Hali.) 
BiLLllOSOUOH  V.  Houc£s.(a) 
Banker's  deposit  notes— Oluinge  in  j^rm,  and  dealk 
of  former  partner— Payment  qf  intareet  by  naiD 
firm — BdeoM  of  former  partner. 
A  firm  of  bankers  wm  in  the  habit  of  receiving 
money  on  dMont,  paying  interest  thereon,  mnd 
giving  deposit  note.    Waeneoer  a  dtamge  was 
made,  either  by  addttioTtal  payments  or  by  dratth 
ings  out,  in  the  amount  of  ^  deposit,  the  aid 
dt^sit  note  was  gioen  up,  and  a  new  one  given 
for  the  new  balance.    In  1872  two  new  partners 
were  taken  into  the  firm.    One  of  the  original 
partmers  died  in  the  same  year,  the  other  ordinal 
partner  died  in  1874.    The  business  was  carried 
on  by  the  new  partners  alone  until  1875,  when  the 
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bank  stopped  payment.  The  firm  eontinued  io 
receive  money  on  deposit,  giving  tiotet  at  be/orBf 
9ueh  ttofe*  hearing  the  §ame  ai^prnture  at  thoae 
ittued  hy  the  original  partnerthtp.  The  new  firm 
alto  paid,  or  credited,  interesi  to  the  d^otUort 
until  the  bank  fiiHed.  After  the  faUwi-e  the  de* 
potitors  caitied  tn  proof t  agaitttttlie  ettaietof  the 
bankrupt  partnei't,  and  then  tottglU  to  jnwefor 
the  balance  againtt  the  ettale  of  an  original 
partner. 

Held,  that  the  depoeUora  had,  hy  their  acta,  accepted 
the  liability  of  the  new  partntj't  in  lieu  of  that  of 
tlie'  old  partners,  and  tluU  the  latter  toeis  conso- 
quenthj  released. 
This  was  on  adjourued  sammons  in  a  suit  insti- 
tnted  for  tho  admiiUBtratioa  oC  the  estate  of  Jubu 
Holmes,  deoeased.  .  * 

Up  to  April,  1872,  Joha  Holmes  and  George 
Exle^  had  carried  on  bosineas  aa  backers  at  Leedd, 
the  farm  bunff  known  both  as  the  "  Leeds  Mercan- 
tile Bank  "and  aa  "John  Holmes  and  ComMiiy." 
On  the  16tliApriI»  1872,  two  new  partners— Wood- 
head  and  Joseph  Holmes — were  admitted  into  the 
firm,  and  on  the  29th  April, 1872,  John  Holmes  died. 
The  three  sarrivinf;  partners  carried  on  the  basi- 
ness,  nnder  the  same  name,  uDtil  May  187i, 
when  Exlej  died.  Alter  that  date  Woodbead  and 
Joseph  Holmes  carried  on  the  business  as  before, 
UDtil  Dec.  1675,  when  the  bank  stopped  payment. 

The  bank  was  in  the  habit  of  receivint;  deposits 
from  easterners  and  paying  interest  for  the  same. 
Whenever  a  deposit  van  made  the  customer 
received  a  deposit  note,  stating  the  amount 
deposited  and  the  rate  of  interest  to  be  paid 
thereon.  If  the  customer  increased  or  diminished 
the  amount  of  the  deposit,  be  gave  np  the  old  note, 
in  pursuance  of  a  memorandum  to  that  eSect 
printed  at  the  foot  of  each  deposit  note,  and  a  new 
note,  in  similar  terms,  for  the  aotoal  amount  tiben 
standing  to  bis  credit  was  given  to  him.  The 
same  oonrse  was  adopted  if  a  onstomor  allowed 
the  interest  on  his  deposit  note  to  accumulate. 

The  question  raised  by  the  summons  was  whether 
such  customers,  haricg  already  proved  in  bank- 
ruptcy agaiust  the  estates  of   the  Burriving 

Ertncrs,  could  now  prove  for  the  unsatisfit^ 
lance  against  John  Holmes'  estate ;  and  three 
representative  cases  had  been  selected  for  this 
purpose. 

The  first  case  was  th^t  of  Miss  Amiel.  She  was 
the  bolder  of  a  deposit  note  which  had  been  given 
to  her  by  the  firm,  whilst  John  Holmns  was  a 
member  of  it.  She  had  neither  increased  nor 
diminished  her  deposit,  bnt  had  regularly  received 
interest  on  it  from  the  firm  for  the  time  being, 
until      time  of  the  bank's  stoppi^  payment. 

The  second  case  was  that  of  Mr.  Pnest.  1S»  had 
received  s  deposit  note  from  the  firm,  when  it 
oosudsted  of  John  Holmes  and  Exley  only.  After 
the  death  of  John  Holmes  he  increased  his  original 
deposit,  giving  np  his  old  note  and  receiving  a 
new  one.  He  had  not,  however,  actually  received 
any  interest  flrom  the  firm,  since  the  death  of  John 
Holmes. 

The  third  case  was  that  of  Mr.  Stoney.  He  had 
recmred  a  deposit  note  during  John  Holmes'  life- 
time. Afterwards,  be  bad  drawn  out  a  part  of  his 
balance,  and  received  a  fresh  note  for  the  amount 
left  to  his  credit.  He  had  rec^ved  interest  on  his 
balance  down  to  the  time  when  the  bank  fttiled. 

Bach  deposit  note,  whether  issued  before  or 
after  the  death  of  John  Holmes,  was  signed  "John 
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Holmes  and  Co."  At  the  time  when  Woodhsad 
and  Joseph  Holmes  were  taken  into  pKtnership,a 
circular  announcing  that  fiKife  mm  Moi  to  every 
customer  of  the  buk.  And  the  nmal  atatatory 
notices  fbr  crediton  wnm  advertiMd  after  John 
Holmes*  death,  but  no  obuni  were  Bade  by  oos- 
tomers  of  the  bank,  which  afe  that  time  was 
solvent. 

Robimton,  Q.C.  and  N,  Lamnaue  lor  tiie 
claimants. — ^None  of  these  claimants  bava  cban- 
doned  their  dums  aoainst  John  Hclmea'  eetats: 
£>IM*«0afls(18li^.Bep.K.  S.671;  L.Bep.3 
Ch.  769)  shows  that  they  have  not  lost  thdr 
rights  by  proving  in  the  bankmptoy.  Neither 
does  the  receipt  of  interest  bar  them.  In  DauieU 
V.  Croat  (3  Yes.  277)  bankers  gave  deposit  notes, 
besjring  interest ;  the  partaerahip  waa  dissolved; 
one  of  the  partners  afterwards  dud,  and  his  oredi- 
tors  were  called  by  advertisefuent ;  another  nart- 
nerehip  was  formed  by  the  survivors  and  others, 
wbo  reissued  notes  of  the  former  partnership,  and 
paid  the  interest  on  the  depcrit  notes  for  neariy 
two  years,  when  they  failed.  Nevertheleas,  the 
assets  of  the  deceased  partner  were  held  not  to  be 
discharged.  That  case  entirely  covers  Hiss 
Amiel'a  case,  and  is  conclusive  in  her  bmrnr. 
Neither  can  it  be  said  tiiat  the  other  clwinants 
have  lost  their  rights  againsfe  John  Holmes*  estate 
by  taking  fresh  deposit  notes  after  his  death.  For 
these  notes  were  mextAj  a  oontinuance  oi  the 
former  pracdce ;  they  still  bene  the  name  of  John 
Holmes,  and  nothing  was  said  to  the  depoutors 
when  the  new  notes  were  taken  as  to  the  liability 
of  the  original  firm  being  thereby  discharged. 
Consequently  that  liability  still  ccmtinuas. 

BlaeeV»cai$,  1  Her.  5S9,  568; 

Barria  r.  Farwell,  15  Beav,  31 ; 

Svtira  r.  Badman,  85  L.  T.  Sep.  H.&  470;  I.  Vap. 
1Q.B.  DiT.586; 

LiadJej  on  FsriBsnldp,  Bed  edit-,  pp- 45B,  46S. 

Taking  a  new  deposit  cote  was  not  a  substitu- 
tion of  a  new  security  for  a  former  one,  beosoae 
such  a  note  is  not  a  security :  {Hopltinaon  v. 
Ahbott,  L.  Bep.  19  £q.  222.)  And  even  if  it  were, 
the  takios  it  would  nob  release  John  Holmes* 
estate  uoTess  the  note  had  been  taken  with  that 
intention  :  {Harrit  v.  FartoeU,  ubi  tup.)  Neither 
does  the  fact  that  some  time  baa  elapsed  since  the 
old  firm  was  dissolved,  nor  the  advertisement  Ibc 
creditors,  affect  the  rights  of  these  olaimants. 

Barria  v.  Farunll  (uU  «up,) ; 

Winter  v.  Innea,  4  H.  &  (>.  101 1 

Daniall  v.  Onta  (vbi  tnp.) 

W.  Pearaon,  Q.C.  and  Freeling,  for  tho  perMM 
beneficially  interested  nnder  John  Holmes  wilt- 
First,  thei*e  has  been  in  all  these  oaaes  »  novsuoa. 
by  the  acceptance  of  the  liability  of  the  new  fim 
in  lien  of  the  liability  of  the  eld  firm.  Next,thB 
lachte  <A  the  dairaauta  disentitle  them,  in  nj 
case,  to  relief  here.  This  is  not  the  case  cc 
partners  being  all  from  the  first  jdndy  UsUew 
which  case,  no  doubt,  receipt  of  interest  from  vor* 
viving  partners  wonld  not,  of  itself,  disoharg«  the 
estate  <»  one  who  had  died.  But  it  is  the  cmx  of 
creditors  having  a  claim  against  two  persoos.  and 
afterwards  accepting,  on  account  of  that  oUii^ 
the  liability  of  cwior  persons  who  had  not  origin- 
ally been  liable  at  alL  It  is  dear  that  wboi  tb> 
new  partners  were  taken  into  the  firm  they 
not.  as  between  themselves  and  tiie  d'editoi^ 
liable  to  existing  debts  of  the  firm,  unless  by  ex- 
press airangement  with  the  orators.  Asditii 

Digitized  by  Google 


BlLLBOBOUBH  V.  HOUIKS. 


Jan.  «T,  Wtl.} 


THE  LAW  TIMES. 


[Vol.  XKXT..  S.  S.-7Si 


Chak.  Dit.] 


alao  clear  that  where  the  liability  is  accepted  of 
perBons  who  were  not  previoasly  liable,  that,  irre- 
t^wctiru  of  any  question  of  iatention,  is  a  release 
<n  the  person  wno  was  originally  liable.  They 
cited  <Hi  this  pmot; 

Hart  T.  ^I«Mmd«r,  a  Kes  ft  W.  484 ; 

Be  SaUonal  Provincial        AMturanca  Society,  SS 

L.  T.  Bepw  N.  S.  465 ;  L.  B«p.  9  E^.  800 ; 
Be  Internattonal  Life  Auurfinca  Soetety,  SS  L.  T. 

Bap.  N.  S.  460;  L.  Bep.  9Eq.816; 
Be  Tttnes  Life  ABturane*  Company,  22L.T.  Bep,N-S. 

198;  L.B^.5Cb.  S81  ; 
Be  Anchor  Aaewranee  Company,  L.  Bep.  5  Ch.  632 ; 
Bpencer'g  eon,  84  L.  T.        K.  8.  455 ;  L.  Bap,  6 

Clu362; 
Seed  T.  White,  5  Esp,  122  ; 
OaiDB,  Book  III.,  Tit-  SO ; 
Fathia*s  I^deotB.  Book  46  ; 

Moreover,  the  daimants  are  barred  by  having 
prored  in  ttte  bankruptcy.  F(v  they  ooald  only 
prore  there  on  the  footing  ot  having  no  proof 
against  onr  estate : 

CiuEon  V.  Chadlmi,  8  B.  ft  C.  591 ; 
Wharton  v.  TTalW.  4  B.  ft  C.  168. 

IHckinBon,  Q.C.  and  Bomer  were  for  the  exeon- 
tors  of  John  Holmes. 

Bobineon,  Q.C.  in  reply. — The  proof  in  bank- 
rnptcy  did  not  take  away  the  claimant's  rights 
against  John  Holmes'  estate.  It  may  be  that  it 
ought  not  to  have  been  admitted,  bac  its  admis- 
sion cannot  a£Fect  the  qaestion.  The  object  of  the 
notice  which  was  given  when  Joseph  Holmes  and 
Woodhead  came  into  the  firm  was  not  to  release 
John  Holmes,  bub  to  inform  easterners  that  the 
anginal  liabiUtjr  of  the  old  firm  had  bem  con- 
verted into  the  joint  and  several  liability  of  all  the 
xnembers  of  the  new  firm.  There  cannot  be  nova- 
tion unless  there  is  an  express  intention  to  that 
effect  by  both  parties :  (Potbier's  Fandects*  Book 
46,  sect.  20.)  The  exchange  of  deposit  notes 
being  merely  a  part  of  the  original  contract,  no 
intention  to  release  the  old  firm  cim  bo  implied 
f^mn  itt 

Hau«  V.O. — It  seems  to  me  that,  as  re- 
gards the  second  and  thinl  of  these  claims,  there 
can  be  no  qaestion  that  the  claimants,  by  giving 
np  the  old  deposit  notes,  and  taking  fresh  ones 
instead,  accepted  the  liability  of  the  new  firm.  It 
has  been  argoed  that  this  was  a  matter  of  form 
<mly,  and  that  the  original  liability  was  intended 
to  remain,  notTrithstanding.  But  the  new  notes 
were  given  after  the  new  partners  had  come  in, 
and  when  they  were  the  only  members  of  the  firm. 
They,  therefore,  ^ve  a  new  consideration  by 
undertaking  the  liability  of  the  old  firm.  Hence, 
there  vras  a  new  liabili^  and  a  new  oonsideration 
aubstitnted  for  the  origual  liability.  Miss  Amiel's 
case  18  someirhat  diffnent  fh»n  the  others.  She, 
lu>ireT6r,  oontinned  to  receive  interest  from  the 
new  firm,  first  from  the  sorviving  partner,  Exlc^, 
who  had  been  originally  liable,  and  the  two  new 
pertnerst  and  after  Exley's  death  from  the  two 
new  partners  alone ;  from  two  persona,  that  is, 
who  were  under  no  liability  to  her,  except  on  the 
aasnmption  that  the  former  liability  had  been  dis- 
(diargeid.  That  being  so,  the  new  partners  were 
treated  by  all  the  cbumants,  and  treated  them- 
selves,  as  being  liable  to  satisfy  these  claims ;  sinoe 
they  coald  not  be  considered  as  paying  interest  on 
bemdf  of  John  Holmes' representatives,  they  mast 
have  paid  it  solely  on  their  own  account.  Again, 
tiie  proof  ag^unst  the  bankrupt  partner's  estates 
waa  not,  as  in  Sarria  t.  Farvnm  (15  Bear.  31), 
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for  money  had  and  reoeived  by  them,  bat 
for  money  which  bod  been  left  in  their  hands. 
And  the  judgment  in  that  case  shows  that 
the  payment  and  acceptance  of  intmst,  irre- 
spective of  giving  up  fine  old  aecurilaes,  is  suffix 
oient  to  ingply  an  acceptance  of  the  new  partner's 
liability  in  lieu  of  that  of  the  old  partners.  If  any 
qaestion  had  arisen  as  to  admitting  the  proof  in 
bankroptcy,  the  cose  might  have  been  different. 
But  these  claimants  are  now,  in  fact,  attempting 
to  have  the  benefit  of  two  distinct  sets  of  securi- 
ties. And  it  seems  to  me  that  by  carrying  in 
their  proofs  they  have  shown  that  they  accepted 
the  liability  of  the  new  partners,  and  released  the 
former  members  of  the  firm.  I  think  that  these 
facts  diatingaish  this  case  from  that  of  Rarrit  T. 
FanoeU,  ana  consequently  that  these  claims  must 
be  disallowed.  There  will  be  no  order  as  to  costs. 

Solicitors,  Lin^ater  and  Oo;  Torr  and  Oo.s 
SpeechUy  and  Oo. 


QUEEN'S  BENCH  DIVISION. 
Friday,  Nov.  10. 1876. 
(Befbre  Ubllos  and  Lms,  JJ.) 
GLica  V.  QiLBBT.(a) 
Bankruptcy  Act  1869,  32  ^  33  VieL  c  71,  «.  126— 
Compontion  by  iiutoAmente—Daad  <tf  inepeetoi^ 
ehip—Ooneintmon — BuhBeqwnt  ianhn^tey^ 
Liability  of  surety. 
Where  a  surety  has  gwmaUeed  the  payment  of  an 
tnaUdment  under  a  eotnpontion  deed,  he  ti  not 
releated  by  the  debtor'a  avbuguaUly  being  adr 
judged  a  bankrupt. 
By  reeolutione  duly  regieiered  the  erediiore  of  a 
liquidating  debtor  agreed  to  accept  a  campoeitum 
of  7».  6d.  in  the  pound,  payable  by  three  inetal- 
mente,  the  last  of  such  instcUjnente  to  be  guaranteed 
by  0.,  the  surety. 
By  a  auheequent  deed  of  itupeetorship  the  debtor 
was  to  be  allowed  to  carry  on  hia  biuinees ;  bat  m 
case  lie  failed  to  pay  the  inaialnienta  due  under 
the  composUiont  (ftetnapsetor*  mighi  apply  for  an 
adjudiocUiim  m  bmtbruptey  or  em  aaaignmeni  of 
aU  hMmroperh/;  andfimiker,  that  tn  the  mfen£  qf 
the  aaid  alitor  being  acffutUoaied  bankrupt,  or 
of  an  aaaignment  of  his  property  under  the  mro- 
viaions  of  the  deed,  Q.  should  thereupon  uamd 
released  from  hia  (^foresaid  guarantee. 
The  debtor,  upon  the  petition  of  a  ihird  parlyt  mku 

aubsequently  adjudged  a  bankrupt. 
Beld,  that  «ucA  baiihruptcy  did  not  per  se  rdieoe  Q. 

of  hia  liability  at  xurafv  under  the  compoaition^ , 
Seld,  aiao,  that  the  adjudication  contemplated  by 
(he  deed  of  inapeetorahip,  toot  one  brought  about 
by  the  inspectors,  and  not  by  a  third  party. 
This  action  came  before  the  court  upon  a  special 
case  stated  by  the  parties  as  follows : 

1.  The  plaintiff  is  an  accountant  carrying  on 
business  at  Ko.  3,  MoorgateHBtreet,  in  the  City  of 
London. 

2.  The  defmdant  is  a  wine  merdumt,  oarryiiig 
on  business  at  the  Fantheon,  Oxford-street,  m 
the  county  of  Middlesex. 

3.  On  the  19tb  Oct.  1874  Charles  Bedell,  who 
was  a  wine  merchsiit  corrfing  on  business  at  No. 
23,  Mark-lone,  in  the  City  of  liondon,  presented  a 
petition  under  the  Bankruptcy  Act  1869.  for  the 
liquidation  of  his  affiurs  hy  arrangemei^  or  oom- 

W  B«M»tod  l»  A.  H.  »n^^^f^,^^f^4&f^^  le 
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position  with  his  creditors  in  ponDsace  (tf  tha 
proTigioni  ci  the  said  Act. 

4.  At  a  first  general  meetine  of  the  creditors  (rf 
the  said  Ctuu-lra  Bedell,  daly  held  ander  the  pro- 
TWions  of  the  said  Act  on  the  17t.b  Dec.  1874,  the 
Teqaisite  stot-ntory  maiorit^  of  the  said  creditors 
by  an  extraordiDai7  resolntion  retired : 

(a)  That  a  composition  of  7«.  6d.  in  the  ponnd 
shonld  be  accepted  in  satisfaction  of  the  debte 
doe  to  the  creditors  from  the  said  Charles  Bedell. 

(b)  That  sach  composition  sboold  be  pajable  as 
foUoirs :  4*.  in  three  months,  2«.  in  six  months, 
•nd  If.  6d.  in  nine  months  from  the  date  of  the 
registration  of  those  resolutions ;  the  last  of  snob 
iostalments  to  be  gnanuteed  bj  Mr.  Henry  Farry 
Gilbey  (the  defendant),  socb  goarantee  to  be  filed 
•with  dwee  resoluMcou. 

(c)  That  the  said  conipositioD  shonld  be  aeearttd 
hy  tbe  promissory  notes  of  the  debtor,  to  be  dated 
on  the  day  of  the  dnte  of  the  r^stratira  of  those 
resolntioDs,  and  to  bo  deliTered  by  the  debtor  to 
James  Glegg  (the  plaintiff),  for  the  nse  of  and  to 
distribate  to  the  several  creditors. 

(d)  And  that  ontil  payment  of  the  said  composi- 
tion, the  debtor  shall  carry  on  his  business  nnder 
the  inspection  of  Heasrs.  Yonng,  Pearson,  and 
Goldsmith,  who  were  thereby  appointed  inspectors; 
and  that  a  deed  of  inspectorship  to  contain  all 
usnal  and  proper  clauses  shonld  be  forthwith  pre- 
pared by  the  debtor's  solicitor,  and  be  approved 
by  B£r.  Sorrel,  for  and  on  behalf  of  the  inspectors 
and  creditors,  the  form  and  contents  of  such  deed 
to  be  determined  in  the  event  of  difference  by  a 
coDiuel  to  be  nominated  by  the  inapeotors. 

5.  On  the  21st  Dec.  1874  the  d^enduit,  pnr- 
soottt  to  the  said  nsolntion,  gave  to  the  p1ain*iiff 
his  Rnarantee  for  the  payment  of  the  said  third 
instalmenti  which  said  guarantee  is  in  the  words 
and  figures  fbllowing,  that  is  to  say : 

The  BnakmptcT  Act  1889. 
In  the  London  BMnkropter  Cooxt.  In  the  matter  of 
pcoosedi&^B  for  Uqniaaoon  hj  snwigemeat  or  cotn- 
positdon  with  oreditorn  uutitnted  bj  Charles  Bedell,  of 
No.  38,  Mark -lane,  in  the  City  of  haoAoa,  wine 
iner<disnt. 

In  eonsideration  of  the  erediton  ot  the  abon-named 
dsbtor  pastinjr  aiiextraoidiiiB>7  neolation  to  aowptaoom- 
ponUon  of  7b.  6d.  in  the  ponnd  in  Batisfaotion  of  the 
debts  due  to  the  creditors  from  tbe  eaid  debtor,  and  that 
sach  oompoBition  he  p^able  as  foUotre :  4».  in  tbe  poand 
within  three  rnontha  from  the  date  of  the  registrntlon  of  tbe 
neolation,  2i.  in  the  poond  within  six  montha  from  the 
date  aforesaid,  and  i«.  6d.  in  ^e  pound  within  nine 
months  from  tbe  date  aforesaid,  I  agree  to  goanuitae  the 
due  payment  of  the  last  inatalmflnt  of  auoh  oompMition 
to  Mr.  Jamea  Qlegg  (maaniiig  the  plaintiff),  for  wo  osa  ot 
and  to  distribute  to  the  several  cieditota. 
Dated  ihis  aist  Dw9. 1874.  H.  P.  Qtlbet. 

6.  The  said  extraordinary  resolution  was  daly 
passed  and  confirmed  by  the  said  creditors  on  the 
^Ist  Dec.  1874,  and  tbe  said  guarantee  was  duly 
filed  with  tlie  said  resolntion,  and  the  said  resolu- 
tion was  afterwards  daly  roistered  pursuant  to 
the  said  Act ;  and  the  said  Charles  Bedell  made, 
signed,  and  delivered  as  hereinafter- mentioned  to 
Che  creditors  or  to  the  plaintiff  for  distribution  to 
the  creditors  of  the  said  Charles  Bedell,  the  several 
promissory  notes  stipulated  for  by  the  said  reaola- 
tion. 

7.  The  number  ol  Hib  creditora  of  the  said 
Charles  3edell,  whose  names  and  addresses,  and 
tbe  amount  of  whose  debts  were  shovrn  in  the 
statement  of  the  Eaid  Charles  Bedell  prodaced  at 
the  meetings  afc  which  the  said  reBoIutions  were 


paaaed,  and  who  became  and  were  bonod  byde 
said  resolnUona  was  fiftT-thr«eL 

8.  After  tbe  said  reaolation  aod  guarantee  «ae 
roistered  and  filed  as  aforesaid,  a  deed,  dateii^ 
8^  March  1875, was  made  and  entered  into  hetnet 
the  said  Charles  Bedell  of  the  firvt  pan,  ibe  defa- 
dant  of  the  second  part,  and  David  HiUToBBg, 
Charles  Froggart  Feu-son»  aod  Walter  Cbriei 
Goldsmith  therein  called  tiie  inspectors  of  the 
third  part.  The  parties  to  the  said  deed  of  tbe 
fourth  part,  were  therein  expressed  aod  descrfted 
in  aod  by  tbe  words  "the  creditors  of  tbe  ni 
Charles  Bedell,"  but  only  fifteezi  of  the  ae&on 
of  the  sud  Charles  Bedell  in  fact  executed  thenii 
deed. 

11.  The  deed  was  settled  by  conaid  co  Ubff 
of  tbe  debtor,  and  by  counsel  instmcted  bv  lb. 
J.  B.  Sorrell.         terms  ct  the  same  wen  issBf 

approved  by  Mr.  J.  B.  Sorrell,  acting  fersada 
behalf  of  the  inspectors  and  creditors  naderdie 
authority  conferred  upon  hint  ^7  the  said  mob- 

tions. 

12.  The  terras  of  the  intended  deed  were  vt 
dis6uBsed  at  the  said  meetings  of  creditors.  Tl* 
plaintiff  was  never  consalted  as  to  tbe  terwstf 
the  said  deed,  and  was  not  aware  nntil  after  it 
was  broQght  to  him  as  bcreinafter-iBentianedte 
it  contained  a  proviso  releasing  the  deTeoiUBt  is 
the  event  of  the  i)ankmptcy  of  the  said  Chsriai 
Bedell.  Several  of  the  fifteen  credibon  vba 
executed  the  deed  did  so  in  igooiaiice  of  the  ens- 
tenoe  therein  of  the  and  proviso. 

13.  The  said  deed,  after  it  had  been  exeeatadkf 
the  fiftemoreditorsbeforeMnenlioxKd,  wasbrai^ 
by  the  said  Charles  Bedell  to  ihe  plaintiff,  tagdtet 
with  tbe  promissory  notes  in  favour  of  tbosa  «f  tbe 
fifty-three  creditors  who  had  not  execofced  it  far 
the  purpose  of  his  procuring  their  signatsreito 
the  deed  and  distributing  tbe  promissfxy  notes  ts 
them.  The  plaintiff  then,  for  the  first  umt, 
became  aware  of  the  existence  of  the  proriso  fv 
the  release  of  the  surety,  and  considered  it  ■ 
improper  clause,  and  on  that  ground  be  AetSmi 
to  ask  any  creditora  to  sign  the  deed,  and  thoegk 
he  distributed  the  promissory  notes  among  tbeiB, 
he  did  not  present  the  deed  to  them  for  exeoatiBa. 

14.  When  creditors  agree  to  accept  a  co^on- 
tion  upon  theii  debts,  it-  ia  not  unnaoai  to  prvrili 
by  an  inspectorship  deed  that  tbe  dri>tor*a  dUn 
shall  be  carried  on  under  inspeetinn  until  tba 
composition  shall  have  been  paid ;  but  it  ia  wasri 
to  provide  for  audi  inspection  when  pi^wak 
tbe  composition  or  of  any  part  of  it  ia  gaaraatsil 
by  a  surety,  and  oonseqnentlv  inspectorahi^  dse^ 
rarely  contain  any  olauses  relating  to  a  auM^  If 
wb<nn  payment  of  a  compoeition  is  gaarateal. 

15.  In  the  case  of  an  ordinary  eorapoeiticni  dni 
when  one  of  the  parties  to  tbie  deed  gaaoKtm 
the  payment  by  the  debtor  of  the  oompoaitioaH 
whole  or  in  part,  a  clause  releasing  the  sai^ii 
tbe  event  of  the  debtor's  bankruptcy  ia  not  a  asal 
clause. 

16.  The  inspectors  acted  upon  the  said  dii& 
and  the  said  Charlee  Beilell  was  flowed  ikm- 
under  to  continne  in  possession  of  and  cmajm 
hia  said  trade  and  buainess. 

17.  The  said  ptomiaacHry  notes  so  aaade  hytkt 
said  Gharlm  Bedell,  and  deUvered  as  Qfojciaiit* 
the  creditors  fbr  and  in  Tespeet  of  the  sail  Ut 
instalment  were  dnljr  paid.  Tb«  said  Ctaki 
Bedell  had  not  euffiasnt  means  to  mj  lbs  af 
promlsaoty  notes  so  made  b^  ^^^^^^^wiss 
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iforeaaid  in  reapeob  of  the  said  second  instalment, 
ind  defaalc  was  made  by  him  in  payment  thereirf. 

18.  Certain  persona,  to  wit,  'William  John  Sloper 
Dawe,  and  Joseph  Odling  Dawe,  wbo  were  creditors 
>f  the  said  Charles  Bedelt  at  the'  time  o£  the  pass- 
ng  and  confirming  of  the  said  resolution,  and 
Those  names  and  addresses  and  the  amoant  of 
ibe  debts  dne  to  whom  were  not  shown  in  the 
itatement  of  the  debtor  prodnced  at  tbe  meeting 
it  which  the  said  resolation  was  passed,  and  who 
irere  therefore  not  bound  by  such  resolution,  and 
»bo  bad  not  executed  the  deed  of  inspectorship 
■foresaid,  did  on  or  about  the  1st  Oct.  petition  and 
nstitnte  proceedinga  in  bankmptcy  against  the 
iaid  Charles  Bcdull  in  respect  to  the  said  debt, 

19.  On  the  14th  Oct.  1875  the  said  Charles 
Bedell  was  adjudicated  a  bankrupt.  Tbe  act  of 
lankruptcy  was  the  non-complianoe  by  the  said 
Bedell  with  a  trader  debtor's  summons  served 
ipon  him  by  the  said  Messrs.  Bawe  in  respect  of 
heir  said  debt.  A.  trustee  was  appointed  under  the 
laid  bankruptcy. 

20.  Some  of  tbe  creditora  who  were  bonnd  by 
ihe  resolation  above  set  forth,  proved  against  the 
state  of  the  said  Charles  Bedell  nnder  the  said 
Mmkmptcy  proceedings.  Their  proofs  in  every 
»&e  but  one,  allowed  the  amount  guaranteed  by 
lefcndant. 

21.  After  tbe  said  adjudication  the  said  Charles 
Bedell  made  default  in  the  due  payment  of  the 
ast  instalment  of  the  said  composition,  and 
,he  same  has  not  been  paid  by  him  or  any  part 
ifaereof. 

22.  The  defendant  has  not  paid  to  tbe  plaintiff 
.he  amoant  of  the  said  third  instalment  according 
O  his  guarantee  for  the  use  of  and  to  distribnte  to 
he  oroditors  of  the  said  Charles  Bedell.  The 

Eiestiou  for  the  opinion  of  ^e  conrt  is,  whether 
e  plaintiff  is  entitled  to  recover  from  the  dc^en- 
lant  the  amoant  of  the  said  third  instalment 
mder  the  defendant's  sud  guarantee. 

.BHwell,  Q.C.  {HoU  with  him).~The  tenna  of  the 
Saaiantee  are  absolute ;  tbe  snrety  is  releiued 
mly  by  the  debtor's  being  adjodicated  bankrnpt 
inder  tiie  provisions  of  the  deed  of  inspectorship ; 
^at  is  to  say,  by  tbe  act  of  the  inspectors,  that  is 
he  natural  interpretation  of  the  deed.  Tbe  bank- 
uptpy  has  been  brought  about  in  a  totally  dijSe- 
"ent  manner  than  that  contemplated  by  the  deed, 
ind  therefore  the  surety  is  bound  by  the  guarantee 
u  has  given. 

Benjamin,  Q.C.  ( WiUU  with  him),  for  the  defen- 
liuit. — ^Here  there  was  a  composition  agreed  upon 
^  tbe  creditors  and  an  instalment  guaranteed.  ; 
Sat  the  composition  arrangement  has  been  inter- 
upled  and  put  an  end  to  by  the  prooeedings  in 
Mnkmptcy.  The  effect  of  that  is  that  the  surety 
Mist  be  released.  Plaintiff' cannot  avail  himself  of 
oe  guarantee  nnder  tbe  composition  which  has 
■Wi  put  an  end  to  and  yet  prove  for  his  debt 
uider  the  adjudication.  The  surety  relied  upon 
TOpropMly  in  the  debtee's  possession  which  has 
Men  taken  away  under  tbe  Mnkmptoy.  He  might 
uve  taken  some  secority  upon  the  eifeota  at  the 
Mbtor,  and  then  they  conld  not  have  been  touched 
uider  the  bankmptcy :  (Re  Bobinaoni  Ex  parte 
awrreU,  L.  Rep.  1  Ch.  D.  637.)  Moreover  the 
^eed  of  inspoctorsbip  was  framed  so  as  to  do 
jwav  with  this  hardship  j  upon  an  adjudication  of 
b*nkmptcy  by  tbe  terms  of  the  deed  the  surety 
*w  to  Im  reloued,  no  matter  by  whom  the  bank- 


[Q.B.  Dir. 


mptcy  was  brought  aboat.  On  both  these  grounds 
defendant  cannot  be  held  liable. 
BuBgell,  Q.O.  in  re{dy. 

MzLLOE,  J. — This  case  has  arisen  from  the 
winding-up  of  a  debtor's  a^irs  by  means  of  a  com- 
position and  deed  of  inspectorship.  In  accordance 
with  one  of  the  provisiona  of  the  composition  tbe 
debtor  undertook  to  pay  bis  debts  in  instalments, 
and  also  to  give  aeouritiy  for  the  due  payment  <A 
the  last  of  such  instalments.  The  defendant  Mr. 
Gilbey  agreed  to  become  surety  for  that  paymenb. 
Now  we  must  take  it  that  he  made  all  prudent 
iuqniriea  as  to  tbe  estate  of  tbe  debtor  and  the 
number  of  his  creditors,  and  calculated  all  that  he 
made  himself  liable  for  when  he  undertook  to 
guarantee  the  payment  of  the  final  instalment.  I 
think  that  as  be  executed  the  deed  of  inspectorship, 
which  recites  that  it  bad  been  prepared  b^  the 
debtor's  aolioitor,  and  approved  by  the  solicitor, 
acting  on  behalf  of  the  inspectors  and  oredltors  as 
required  by  the  express  terms  of  the  lesolution, 
we  must  hold  that  that  is  a  deed  bmding  upon  the 
defendant,  and  it  is  upon  the  constmction  of  that 
deed  that  this  case  tarns.  It  would  be  an  extra- 
ordinary thing  if  the  defendant's  interpretation  of 
the  deed  which  would  defeat  the  whole  effect  of  the 
composition  were  the  true  one.  It  would  carry 
one  to  say  there  cannot  be  a  secure-  composition 
agreed  upon.  I  prefer  taking  Mr.  Bussell's  coo- 
Btraction  that  the  bankmptcy  contemplated  was 
one  that  should  be  brought  about  nnder  the  pro- 
visions of  the  deed  of  inspectorship  as  stated  at 
the  third  page  of  that  deed.  [His  Lordship 
here  read  the  proviso  referred  to.](t)  That  1 
think  is  tbe  nature  of  the  bankruptcy  which 
is  to  release  the  defendwt  from  hia  liability  v 
it  would  be  moDstrons  to  pre  the  deed  a  wider 
interpretation,  and  to  aay  that  any  bankmptcy 
would  snfBce  to  free  the  dofenduit  would  be  a 
most  dangerous  doctrine.  I  am  satisfied  that  such 
if\  tbe  true  and  reasonable  construction  (rf  this  deed* 
and  one  that  gives  effect  to  all  its  terms  as  con- 
templated by  tbe  parties,  who  at  chat  time  never 
dreamed  there  would  be  another  petition  in  bank* 
ruptcy. 

Lush,  J. — I  am  of  the  same  opinion.  The  cre- 
ditors of  Bedell  had  agreed  by  a  statutory  majority 
to  accept  a  composition  of  7e.  6d.  in  the  pound, 

(a)  The  deed  of  inspectorship  oontained  the  followiiw 
proTi»o :  "  That  it  is  hereby  agntd  and  declared  that  u 
the  said  Charles  Bedell  shall  make  defknlt  in  the  observ- 
uoe  of  or  performaDoe  of  his  oovenanta  herehi  contained, 
or  in  the  p»7ment  of  the  aforesaid  promissory  notes 
respeatiTely  as  and  when  the  same  shall  become  payable, 
or  u  it  ■ball  appear  to  the  inspectors  from  the  state  of  the 
bnsinesB  of  the  said  Charles  Bedell  or  otherwise  that  the 
nid  instalments  of  the  eompoaition  or  ai^  then  will  not 
be  duly  nwt  or  provided  for,  or  that  theaompMitaon  agreed, 
to  OBonot  be  oarriedinto  effeot,  it  shill  be  lawful  for  the 
inspectors  to  apply  to  the  Conrt  of  Bankmptc?  to 
adjndi^  the  said  Charles  Bedell  abankmpt ;  and  wiuoat 
imjuoiee  to  their  rwht  to  apply  to  the  oourt  as  afmresaid. 
It  shall  he  lawfnl  for  the  iDspeotors  fat  any  rach  afore- 
maationed  event  to  retiaire  by  aotloe  in  wrinng  the  said 
Charles  Bedell  to  carry  and  assign  all  his  effects  to  the 
infipaotors. 

Then  followed  provteions  as  to  ownership  and  indem- 
nities or  to  the  inipeotota,  and  then  this  olaase  : 

Provided  always  and  it  is  hereby  agreed  that  in  tbe 
event  of  the  said  Chailes  Bedell  being  odjudiMited  bank- 
rapt,  or  of  a  oonveyanoe  and  aaaiffDment  of  his  property 
and  effects  being  made  or  required  under  the  proviaions 
of  these  presents  before  foil  payment  of  all  the  aforesaid 
promissory  notes,  the  said  Henry  Parry  Gilbey  shall 
therenpon  stand  released  hrom  his  aforesaid  norantoe^ 
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uie  creditora  was  that  nntU  de&uU  in  payment  ol 
tiie  instalments  the  debtor  was  to  carry  on  hift 
iDRinesB  under  a  deed  of  inspectorship,  to  be 
approred  of  by  the  parties,  and,  if  necessary, 
aettled  by  connsel.  The  guarantee  stated  that  on 
condition  of  the  creditors  agreeing  to  accept  a 
composition,  the  defendant  agreed  to  guarantee 
the  last  instalment  of  snoh  competition.  The 

foarantec  is,  therefore,  absolute  in  form.  It 
appened,  howeTer,  that  a  creditor  not  named  in 
the  composition  deed  applied  to  the  Conrt  of 
Bankruptcy  for  an  adjudication ;  such  application 
had  no  relation  to  the  date  of  the  composition,  and 
was  based  eolely  npon  non-payment  of  a  debtor's 
anmroons.   Mr.  Seaiamin  thereapon  contends  on 
the  first  place  that  bankruptcy  per  ee  discharged 
the  surety,  do  matter  at  whose  instance  it  had 
been  brought  abont  I  am  utterly  unable  to  see 
anytlung  in  the  Act  of  Parliament  that  authorises 
that  contention.   True  tbat  if  the  instalments  are 
not  paid  the  creditors  are  remitted  back  to  tbelr 
old  position,  and  may  prove  for  tbeir  debts  under 
ma  adjudication  in  bankruptcy;  but  they, are 
not  bound  so  to  do,  they  may  if  they  prefer 
it  adhere  to  the  original  composition.    I  cannot 
see  what  bankruptcy  has  to  do  with  this  gnnrantee. 
Ur.  Benjamin  argues  that  it  is  hard  that  the 
surety  should  be  bound  after  the  property  on 
which  he  relied  has  been  taken  away ;  that  may  be 
so,  but  the  surety  himself  must  provide  for  such  a 
contingency ;  it  is  no  argument  for  holding  that  a 
Enbsec|uent  bankruptcy  annnlsacomposition.  The 
point  IS,  as  to  the  true  construction  of  the  deed  of 
mspectorship ;  under  tbat  deed  the  inspectors  took 
power  to  apply  to  the  Conrt  of  Bankruptcy  for  an 
adjudication  agunst  Bedell  so  aa  to  supersede  the 
composition,  or  else  to  require  him  to  assign  to 
them  the  whole  of  his  assets ;  and  then  further  on 
thwe  is  the  proriso  that  "in  the  event  of  the  said 
Charles  Bedell  being  adjudicated  bankrupt  or  of 
a  conveyance  or  assignment  of  his  property  and 
effects  being  made  or  required  under  the  provi- 
sions of  these  presents,  the  surety  shall  be 
released."   Does  that  mean  a  bankruptcy  brought 
about  at  the  instigation  of  the  inspectors  or  does 
it  menn  an  adjudication  on  the  initiative  of 
anybody  P  In  my  opinion  it  means  the  former,  and 
the  etructure  of  the  sentence  oonfirms  in  ro^^ 
mind  that  view.   The  words  "  in  the  event  of 
are  not  repeated  before  the  words  "  of  a  oonvev- 
ance  or  assignment,"  which  shows  there  must  be 
some  connection  between  the  two  clauses ;  that  both 
might,  in  fact,  be  brought  about  by  the  inspectors. 
I  come  to  tbo  conclusion,  therefore,  that  the  only 
Innkruptoy  contemplated  by  the  deed  is  cue 
brought  Bbonfc  by  the  inspectors,  and  not  by  an 
independent  creoitor,  which  would  itself  have  no 
effect  upon  the  composition. 

Judgmeni  for  plaintiff. 

Solidtora  for  the  pkuntifl,  LetaiM,  3funn«,  and 
Longden. 

Solidtor  for  the  defendant,  Srovghton. 


ExRiTCK.— In  tlia  oa*a  of  Tk*  BOkibm*  and  DotUworth  CmI 
*«d  Iron  Company  (i^M'Ud)  V.  Ttu  Jeimt  Stock  Coal  Company 
tLimiUd)  (Ei.  ZMt.}.  p.  071.  OOL 1,  Ubs  81  fan  the  top. 
m1<  th*  word  "  pontaSMii."^ 


(Before  Kelly,  C.B.  and  Cleasbt,  6-) 
BBXiraR  (trustee.  Sso.)  v.  Oasigee  m>  AXOTH».(a) 
j?ein«rrw — Action  hy  debtor  h^ore  Aw  insoheney— 

Liquidation  of  plainlif  a^fter  i$8ue  joined^ 
Trustee  qfliauidcUion  declimng  to  continue  luiSon 
— Freeh  aciion  by  ti-u$iee — Estoppel—"  Actitm  " 
and  "  cause  n/  action." 
In  an  action  hrougJii  by  debtore  before  tJietr  itwU' 
vmcy  and  the  filing  of  a  petition  for  HqHidatiim 
under  the  Banhnipfey  Act  1869,  the  tm^et 
appointed  under  tJie  liquidation  was  ealied  on  to 
elect,  vnder  sect.  142  of  the  Common  Law  Prwe- 
dure  Ad  1852,  volwAher  he  would  continne  the 
action  and  give  security  for  eoete,  and  Jte  declined 
to  continue  Gie  aciion  and  giw  weh  aeeurity,  owl 
it  toos 

Held,  by  the  Exck«guer  Division  {KeUtj,  CS.  a»d 
Cleasby,  B.),  that  the  imsUe  was  not  thwitf 
estopped from  subsequently  bringing  afresh  aelio» 
againH  the  same  d^mdtmts  for  ike  same  cause  of 

action. 

Kewington  v.  Levy  (in  error,  23  L.  T.  Rep.  >i  S. 

695;  L.  Rep.  6  C.  P.  180;  40  L.  J.  29,  CP) 

diecussed  and  distinguiehed. 
The  statement  of  claim  delivered  by  the  plaintiff 
in  this  case,  alleged  that  a  contract,  in  writuig, 
dated  4th  Sept.  1874,  duly  signed  by  the  defeo- 
dants,  was  made  between  David  Poster  sod 
William  Lockwood,  of  the  one  part,  and  the 
defendants  of  the  other  part,  for  the  sale  by  the 
said  David  Foster  and  William  Lockwood,  and  the 
purchase  by  the  defendants,  of  a  certain  leasehold 
foundry,  with  buildings,  oflBces,  engines,  sUxkt 
and  goodwill,  &o.,  for  the  sum  of  lO.OOOL,  a  de- 
posit of  25001.  to  be  ^id  down,  and  the  balance, 
with  interest  to  be  paid  by  instalments  at  threes 
six,  nine,  twelve,  and  fifteen  months,  as  theron 
mentioned;  that  the  defendants  took  possession 
of  the  stud  foundrr,  and  alt  the  property  and  stock 
agreed  to  be  sold  to  them  as  aforesaid  shortly 
after  making  the  said  contract,  and  that  the  sdi<*~ 
David  Foster  and  William  Lockwood  were  always 
ready  and  willing  to  perform  and  observe  the  sm 
contract  on  their  parts ;  but  that  the  defendants 
bad  not  paid  the  deposit  of  25001.,  or  any  part 
thereof,  out  had  neglected  and  refused  to  pay  the 
same.  And  it  then  alleged  that  "  after  the  makinf; 
the  said  agreement,  and  in  1874,  the  said  D. 
Foster  and  W.  Lockwood,  being  debtors  unable  to 
pay  their  debts  within  the   meaning  of  the 
125th  and  126th  section  of  the  Bankruptcy  Acfel86i^ 
presented  a  petition,  according  to  the  form  in  Ae 
schedule  to  the  Bankruptcy  Bnles  1870  made  a 

?ur8uance  of  the  said  Act,  to  the  County  Court  U 
Yorkshire,  holden  at  Sheffield,  having  juzisdictioB 
in  that  b^lf,  and  the  plaintiff  was  duly  af^Miated 
trustee  of  the  property  of  the  said  D.  Foster  spd 
W.  Lockwood,  being  such  debtors  as  afoiessid. 
The  plaintiff,  as  such  trustee  as  aforesaid  claiai^ 
first,  25001.,  the  said  deposit ;  secondly,  the  corts 
of  this  action ;  thirdly,  snch  further  or  other  relirf 
as  the  case  may  require. 

The  statement  of  defence  was  in  substance  as 
follows ;  It  averred  that  the  plaintiff  ought 
to  be  admitted  to  sue  the  defendants  in  reference 

ito  the  causes  of  action  in  the  statement  of  ekm 
mention^,  because  the  said  D.  Foster  and  W- 
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jockwood  heretofore,  in  the  late  Court  of  Qaeen's 
tench  at  Westminster,  sued  the  defendanta  for 
he  same  causes  or  action  as  in  the  statement  of 
;laim  allef^ed,  and  on  the  6th  Nor.  IS^'i,  declared 
^initt  the  defendants  in  the  said  action,  &c  (the 
Headings  in  the  paid  action  were  here  set  forth  in 
iie  statement  of  defence  ^own  to  the  joinder  of 
ssne  npon  and  demurrer  to  the  defendant's  pleas), 
uid  afterwards,  and  before  the  trial  and  determina* 
lion  either  of  the  said  iasoea  of  fact  or  of  lair, 
ihe  petition  mentioned  in  the  statement  of  claim 
iras  presented  by  the  said  D.  Foster  and  W.  Lock- 
RTooq,  and  the  plMotiff  was  appointed  trustee,  aa 
in  the  smid  statement  of  olaim  mentioned ;  and  the 
jduntiff  wu  sabseqnently,  in  accordanoa  with  the 
sroTisions  of  the  Common  Law  Procedare  Act 
1852,  called  npon  to  elect  whether  ha  would  oon- 
linne  the  said  action  brought  by  the  said  D. 
Foster  and  Wm.  Lockwood  against  the  defen- 
knte,  and  give  security  for  costs,  and  the  plaintiff 
ieolined  to  continue  the  said  action  and  give 
leccrity  for  costs,  whereupon,  in  accordance  with 
t  master's  order  to  that  effect,  Uie  defendants 
sleaded  in  bar  the  liquidation  by  arrangement  of 
■he  affairs  of  the  said  D.  Foster  and  Wm.  Lock* 
rood,  and  the  appointment  of  the  plaintiff  as 
trustee  of  their  property,  being  such  debtors  as 
tforesaid ;  and  that  all  things  necessary  in  that 
Mhalf  having  happened  ana  been  done,  the  pro- 
party  of  the  said  D.  Foster  and  Wm.  Lock- 
irooa,  inolnding  ^e  eaid  alleged  causes  of  action, 
tberenpon  became  uid  was  vested  in  the  said 
^ostee.  And  tberenpon  the  said  D.  Foster  and 
W.  Lockwood  confessed  the  truth  oE  the  matter 
itoted  in  the  last-mentioned  plea,  and  prayed 
indsment  for  titeir  costs  of  suit,  which  was  ordered, 
UuT  the  raid  costs  were  taxed  at  1341.  2s.,  and 
pud  by  the  defendants  to  the  said  D.  Foster  and 
n.  Lockwood;  and  such  proceedings  were  there- 
ipon  bad  in  the  same  action,  that  the  same  was 
Inally  determined  and  decided  egaiust  the  said 
D.  Foster  and  Wm.  Lockwood,  and  against  the 

Sluntiff  as  their  trustee  (except  aa  aforesaid), 
'he  statement  of  defence  then  averred  that  all 
BOnditious  were  fulfilled,  and  all  things  were  done 
ind  happened,  and  all  times  ^psed  to  estop  the 
■aid  D.  Foster  and  W.  Lockwood,  or  the  plamtiff 
u  their  trustee,  from  bringing  this  action ;  where- 
bre,  the  defendants  pray  judgment  if  the  plaintiff, 
IS  such  trustee  as  aforesaid,  ought  to  be  admitted, 
igainst  his  said  election  not  to  continue  the  said 
iction  and  give  security  for  the  costs  thereof, 
uid  i^ainst  the  said  confession  of  the  said  D. 
Fester  and  Wm.  Lockwood,  to  sue  the  defeudaute, 
ar  ta  say  that  the  defendants  have  not  paid  the 
Hud  deposit  of  2S00I.,  or  to  claim  the  same  from 
the  defendants,  or  the  coats  of,  or  any  further  or 
tAher  reUef  in,  this  action. 
Demurrer  and  Joinder. 

The  142nd  section  of  the  Common  Law  Pro* 
eedure  Act  1862  {15  A  16  Vict.  o.  76),  enacts 
that  "the  bankruptcy  or  insolvency  of  the 
plaint^  ia  any  action  which  the  assif^nees 
t^At  maintain  for  the  benefit  of  the  creditors, 
uul  not  be  pleaded  in  biur  to  such  action  unless 
theassigneeB  shall  dedine  to  oontinae  and  give 
■wirity  for  the  costs  thereof,  upon  a  judge's 
otQsr  to  be  obtained  for  that  purpose  within  such 
rewonable  time  as  the  judg^  mar  order;  but  the 
P'^^OBedings  may  be  stayed  until  such  election  is 
made,  and  in  case  the  assignees  neglect  or  refuse 
to  oootinne  the  action,  and  give  sooh  secority 
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within  the  time  limited  by  the  order,  the  deiw^ 
dant  may,  within  eight  days  after  such  neglect  or 
refusal,  plead  the  bankruptcy." 

The  plaintiff's  points  for  argument. — First,  tha 
circunlstance  that  the  debtors  sued  for  thesama 
cause  of  action  and  confessed  the  defendants*  plea 
of  liquidation  and  took  costs,  constitutes  no  de- 
fence to  the  present  action  ;  secondly,  the  effect  of 
that  replication  was  to  estop  the  debtors  from  dia- 
pating  that  plea  only  in  a  future  action ;  third]y,aa 
estoppel  created  by  the  debtor  after  the  com- 
mencement of  the  liquidation  cannot  bind  the 
present  plaintiff,  the  tmstee ;  fourthly,  the  sub- 
ject matter  of  the  estoppel  (namely,  tlut  the  right 
of  action  bad  passed  to  the  present  jdaintifE)  is  not 
prepndi<nal  to  mm,  and  ia  no  ^fenoe  to  thepreseiife 
action  ;  fifthly,  a  trustee  of  a  bankropt  or  uqiddf^ 
ting  debtor  la  not  bound  to  continue  actioiu 
brought  by  the  bankrupt  or  debtor,  in  which  ha 
might  be  bound  by  disadvantageous  pleading 
and  evidence ;  sixthly,  if  the  banlmipt  or  ddttor 
goes  on  after  such  an  election  the  deranddut  maj 
either  plead  the  bankruptcy  or  liquidation,  or 
obtain  aeourity  for  costs,  or  stay  the  action  on  tha 
trustee's  suing,  and  so  is  under  no  hardship. 

The  defendant's  points  for  argument. — First* 
that  the  plaintiff  as  trustee  is  estopped  by  hia 
election  not  to  oontinne  the  action  brought  by  tha 
liquidating  debtors,  and  by  their  confession  in  the 
said  action  from  bringing  another  action  in  respaofe 
of  the  same  causes ;  secondly,  that  the  effect  oC 
the  said  oonfession.  and  the  taxation  <^  the  liqn^^ 
ting  dditor's  costs  under  rules  22  ft  23  of  tlia 
Pleading  Bules  of  Trinity  Term  1853,  was  to  pab 
an  end  attcweUier  to  the  right  of  action  as  ife 
then  existed,  and  the  demurrer  admits  that  the 
plaintiff  is  suing  in  respect  of  the  same  cause  <k 
action ;  thirdly,  that  the  liquidating  debtors  could 
not  maintain  another  action,  and  tlmt  the  plainti£^ 
M  their  trustee,  cannot  have  any  greater  rights 
than  they  have. 

Lush  (with  whom  was  Waddy,  Q.C.)  for  the 
plaintiff,  the  trustee,  argued  in  support  of  the 
demurrer.— In  considering  the  question,  wheth^ 
or  not  the  trustee  is  estopped  by  the  bankrupt 
debtors  having  confessed  the  defendant's  plea  of 
liqaidation  and  signed  judgment  for  costs,  and 
the  tmstee  not  having  elected,  under  sect.  142  at 
the  Common  Law  Frooedure  Act  1852,  to  pro- 
eeed  with  the  action,  it  is  well  to  consider  what 
was  the  effect  of  a  plea  of  bankrupt^  before  the 
enacting  of  that  section.  Now  it  is  clear  that 
such  a  plea  was  a  good  plea  in  bar  to  the  action* 
but  the  assignees  of  the  bankrupt  plaintiff  could 
bring  a  fresh  action  (Kinnear  v.  Tarrant,  15  East, 
622) ;  and  to  such  an  action  by  the  assignees  the 
defendant  could  not  plead  the  pendency  of  a 
former  action  brought  against  him  by  the  bank* 
rupt  for  the  same  cause  of  action :  {Bigga  and 
othert  (assignees.,  &c.)  v.  Coa),  7  D.  ft  B.  409 ;  4  L.  J. 
58,  El.  B.)  Then  came  the  Common  Law  Frooedure 
Act  1852,  sect.  142,  and  the  question  is,  does  that 
section  estop  a  trustee  not  eleotii^  to  proceed  there- 
under from  bringing  a  fresh  action,  as  be  oould  have 
done  previously.  It  is  inbioitted  ihat  it  does  nob 
There  is  nothing  in  the  section  to  make  electicn 
binding  on  the  trustee.  It  providM  in  {sot  not  a 
substituted  but  an  additional  remedy  for  the 
trustee,  and  gives  him  the  benefit  of  a  speedier 
rood  when  necessary;  a  remedy  which  he  may 
adopt  it  he  finds  the  pleas  that  have  been 
pleaded  are  hTouiftble,  and  the  course  tfa^ittB  beeo 
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parsDed  in  the  aottop  has  been  proper.  Had  the 
contrary  been  intended  apt  words  might  and 
would  doabtless  have  been  inserted  which  could 
admit  o£  no  doabt.  [He  was  here  stopped  hj  the 
ooDTt,  who  called  on] 

Beraehdl  Q.O.  (with  bim  was  8.  Wonlf)  for  the 
defendants  to  sapporb  their  defence. — The  trastee 
in  liqaidabion  is  invested  only  with  those  rights 
that  the  bankmpt  was  possessed  of,  except  only 
in  cases  of  fraud,  &o.,  as  to  which  there  is  no 
qaestion  in  the  present  case.  The  right  of  action 
in  such  cases  is  in  the  trustee  as  such,  and  nob 
for  the  reason  that  the  bankrupt  previouiily  had  a 
oanse  of  action.  Here  an  action  was  pending  to 
the  right  of  continuing  which  the  plaintiff  suc- 
ceeded and,  having  elected  to  abandoa  it,  ho  is 
bound  by  that  election,  and  cannot  be  permitted 
to  turn  ronnd  now  and  bring  a  fresh  action  for 
the  very  eame  cause.  It  is  Kke  the  case  of  a  lease 
where  Uie  election  either  to  adopt  or  to  disclaim 
it  mast  be  made  once  and  for  all,  and  the  lease  be 
taken  to  or  be  rejected,  accordbig  to  whether  it 
is  considered  beneficial  or  ihe  reverse.  In  the 
case  of  NetDtngton  v.  Levy  the  matter  was  con- 
sidered in  the  Common  Fleas  (23  L.  T.  Eep.  N.  8. 
70 ;  L.  Bep.  6  C.  P.  607  ;  39  L.  J.  384,  C.  P.),  and 
again  in  error  in  the  Exchequer  Chamber  (23  L.  T. 
Bep.  N.  S.  695 ;  L.  Eep.  6  CP.  180 ;  45  L.  J.  29,  CP.) 
and  it  was  held  that  the  effect  of  the  confession  of 
the  plea  in  the  former  action,  under  the  Pleading 
rules  22  and  23  of  Trin.  Term  1863.  was  to  put  an 
end  to  the  litigation  alt(^ether  as  it  stood  at  the 
time  of  the  confession.  It  was  a  final  end  not  of 
the  "action  only,  bnt  of  the  cause  of  action." 
There  is  but  one  **  cause  of  action  "  in  the  present 
case,  and  that  having  been  abandoned  by  the 
plaintiff  in  ihe  f ormw  action,  it  is  abandoned  and 
sone  fbr  ever,  ^e  consequence  of  the  plaintifTs 
demurrer  being  allowed  would  be  that  the  defen- 
dants would  be  saddled  with  two  sets  ol  costsj 
which  would  be  a  monBtrous  iajastice. 

Lwh  was  heard  in  reply. 

Eellt,  C.B. — I  am  of  opinion  that  the  judgment 
of  the  court  on  this  demurrer  most  ba  for  the 
plaintiff.  The  question  before  us  is  whether  a 
right  to  continue  an  already  pending  action,  which 
had  been  previously  commenced  by  the  liquidating 
debtors,  as  well  also  as  a  right  to  brin^  a  fresh 
and  separate  action,  acoraed  to  the  plaintiff  as  the 
trustee  of  the  debtors  in  respeot  of  a  cause  of  action 
which  the  debtors  themselves  had,  and  whether 
these  can  be  said  to  be  one  and  the  same  right  P 
They  are,  I  think,  very  different.  It  is  not  con- 
tended or  pretended  by  the  defendants  tliat  there 
hu  been  no  breach  of  contract,  and  no  right  iu 
oonseqnenoe  therefore  to  recover  withont  reference 
to  and  apart  from  any  qaestion  of  iMmkruptoy,  or 
li(^aidation ;  and  theMfore,  for  the  purposes  of 
this  demurrer,  such  a  right  must  be  taken  to  exist. 
The  defendant,  however,  contended  in  argument, 
that  the  necessary  consequence  and  resnit  of  the 
trustee's  electing  not  to  continue  the  action  com- 
menced by  his  debtors  would  be  that  the  right  of 
action  remained  vested  in  the  debtors,  and  that  it 
was  not  competent  to  the  trustee  to  take  any 
further  prooeedings.  The  insolvency  of  the 
debtors,  and  their  petition  in  liquidation,  took 
place  subsequently  to  the  accruing  to  them  of  the 
cause  of  action,  and  under  the  very  admirable 
provisions  of  the  Common  Law  Prooedare  Act 
1852,  the  present  plaintiff,  the  trustee  iu  liquida- 
tion, was  called  upon  to  exercise  hia  election. 


whether  or  not  to  go  on  with  the  action  whic^  the 
debtor  had  previously  brought,  and  which  was 
now  pending,  and  ^ve  security  for  costs,  and  he 
then  declined  to  continue  the  action  and  give  Hocfa 
security;   .whereupon    the  defendants,  haring 

Steaded  the  liquidation  proceedings  in  bar,  the 
ebtors  admitted  their  insolvency,  and  confessed 
the  truth  of  tho  matters  in  the  plea,  and  had 
judgment  for  their  costs,  which  were  daly  paid 
by  the  defendants.  Then  it  has  been  argued  fof 
the  defendants,  that  the  trustee  i^i  to  be  barred 
and  hindered  from  recovering  in  this  fresh  action 
brought  by  him,  because,  if  he  be  allowed  to  pro- 
ceed, the  defendants  may  be  rendered  liable  to  a 
claim  by  reason  of  the  insolvency  of  the  debtors. 
But  can  it  be  that  we  are  to  hold  th^  troitee  to  be 
so  estopped  from  recovering  for  the  benefit  of  the 
creditors  of  their  debtors  generally  ?  for  if  the 
argument  and  contention  on  the  part  of  the  de- 
fendants be  well  founded,  the  defendants  would  be 
relieved  and  discharged  from  paying  a  debt  doe 
from  them  to  the  estate  of  the  liquidwng  d^ton, 
and  simj^y  because  they  may  have  had  to  pay  costs 
in  the  former  actitm,  and  mar  have  to  pa^  costs 
again  in  the  present  action.  There  is  nothing  in 
the  statute  or  iu  the  law  that  I  can  see  which 
enables  tiie  defendants  so  to  evade  th^  liabilides, 
and  therefore  the  plaintiffs'  demurrer  must  be 
allowed. 

Cleasbt,  B. — I  am  entirely  of  the  same  opinion. 
The  defendants,  in  my  opinion,  have  in  no  way 
answered  the  claim  of  the  plaintiffs  iu  their  state- 
ment of  defence.  In  this  action  by  the  plaintiff 
as  the  trastee  uf  certain  liquidating  debtors,  we 
must,  for  the  purposes  of  the  demurrer,  ooni^dsr 
and  treat  the  debt  now  sued  for  as  a  present  list- 
ing debt.  The  defendants,  however,  bare  cm- 
tended  before  lis  that  the  present  action  is  barred 
because  the  pluntiff,  the  trustee,  has  already 
elected  that  he  would  not  continue  the  actioo 
which  the  debtors  had  previoasly  brought  against 
the  defendants  for  the  same  cause  of  action,  in 
which  action  the  iusolveocy  of  the  debtors  aad 
the  proceedings  in  liquidation  were  pleaded  in 
bar  by  the  defendants ;  and  the  troth  of  such  plea 
was  confessed  by  the  debtors,  who  thereapoa  aad 
jndgment  for  their  costs  under  rules  22  &  23  of 
Trinity  Term  1863.  There  can  be  no  doubt  thafc 
the  debtors  themselves  would  be  barred  by  this 
from  bringing  another  action,  because  the  f^  of 
the  cause  of  their  action  having  been  Uie  subject 
of  a  jndgment  would  be  a  complete  answer  to  wy 
fresh  or  fatnre  action  by  the  same  parUes  tar  the 
same  cause;  and  the  case  of  Newiitgto»  v. Ltsy 
{ubi  tup.),  ohied  and  relied  on  by  Mr.  ^ncbdl  in. 
hia  argument  for  the  defendants,  really  dectdad 
that  and  nothing  more.  But  I  am  at  a  ktss  to  saa 
on  what  possible  ground  it  can  be  pfit  forward  as 
a  bar  to  the  trustee's  action,  which  has  not  bam 
the  subject  of  any  jndgment ;  nor  can  I  disoom  a 
tittle  of  authority  for  the  proposition  that,  bseaasa 
the  truHtee  heretofore  elected  not  to  go  on  wiUi 
the  action  which  the  debtors  had  prarioosly 
brought,  he  is,  therefore,  now  barred  from  bring- 
ing this  present  action  in  his  own  name. 
trustee  of  an  insolvent  debtw  does  not  simplj 
repraseat  the  debtor  by  merely  standing  in  the 
latter's  shoes.  It  has  been  over  and  over  i^um 
said  and  pointed  out  that  their  positicMis  an  foy 
different,  the  one  from  the  other,  and  nomaRna 
and  obvioos  fallacies  have  arisen  from  nphoMiag 
the  assumption  to  the  contrary :  (See  flisittatt  a»d 
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others  T.  Neuille,  22  L.  T.  Eep.  N.  S.  662  ;  L.  Bep. 
5  q.  p.  478 ;  39  L.  J.  245.)  It  would  hare  been 
Ignite  different  had  the  trastoe,  the  present  plaia- 
biff,  elected  to  go  on  with  the  former  action  m  the 
Sebtor's  names ;  and  he  wonid  then,  without 
Jonbt,  have  been  bound  by  their  acts.  In  the 
aresent  case,  however,  he  is  saing  in  and  by  virtue 
)l  his  position  as  trustee  under  t^e  bankmptcy 
aws,  and  with  the  rights  which  are  vested  in  a 
«-ascee  by  those  laws.  There  is,  in  my  opinion, 
leither  MUioritr^  for,  nor  reason  in,  the  conten- 
ion  that  haa  been  nrged  upon  us  on  the  part  of 
he  defendants.  Judgment  for  the  plaintif. 

Solidtor  for  the  plaintiff.  Oharlee  Buteher,  agent 
'or  Senry  Patieaon,  She£Beld. 

St^citorB  for  the  defendants.  Michael  Abrnhauu, 
md  Uoffey. 


?BOBAa%  DIVOEOE,  AND  ADMIEALTT 
DIViaiON. 
DrvOECE  BUSINESS. 
Nov.  4  and  Bee  5. 1876. 
■(Before  the  Bight  Hon.  the  Pbksiczkt.) 
Stickluid  9.  Stickiahs.  (a) 

^KHion—What  eoatHiuleg— Preeumptive  «r.'- 
danee. 

i  huehand  Uft  his  house  in  England,  with  the 
consent  and  knowledge  ofhisw^e.for  Australia, 
and  for  some  years  regularly  corresponded  with 
tier.  The  correejiondence  having  suddenly  been 
broken  off,  and  nothing  J^eard  of  ilie  husband, 
ivquiriee  leere  made,  tohen  it  teas  found  that  he 
had  been  living  utith  another  woman  as  his  wife, 
who  had  bom  him  three  children. 

Efe/d,  thai  there  was  evidence  of  an  intention  to 
desert  from  the  time  when  the  intimacy  with  the 
woman  in  Australia  commenced  or  from^  the 
tims  when  tAe  correspondence  with  the  wife  at 
lume  ceased. 

Vps  was  a  anit  on  behalf  of  the  wife  for  a 
Hvorot  on  tih«  nraond  cd  her  faiufautd's  adultery 
md  desertion.  The  hnsband  had  not  appeex«d, 
md  the  case  was  undefended. 

S.  Lord,  for  the  petitioner,  called  evidence  and 
voved  the  following  ^ts.  The  husband  and  wife, 
*ho  had  lived  happily  from  their  marriage,  found 
hemsnlvesin  I860  in  straitened  circamstances,  and 
hereapon  the  hnsband  with  the  ]fnowledso  and 
wneent  of  the  wife,  started  for  the  gold  diggings  in 
Loatralia.  From  the  time  of  bis  arrival  m  Ana< 
aalia  down  to  the  year  1859  he  corresponded 
Kgularly  and  in  affectionate  terms  with  his  wife, 
intil  suddenly  in  that  jear  all  ceased,  and  the  wife 
ttKEd  no  more  from  or  of  her  husband.  In  1874, 
nnn  inquiries  she  had  made,  she  found  that  he 
»d  for  some  years  been  living  with  a  woman  in 
Australia,  who  passed  as  hia  wife,  and  by  whom  he 
Iwd  three  ohiidren.  The  adnltenr  was  clearly 
proved  by  evidence  taken  on  oommuaion  in  Aus- 
tralia, and  the  qaesticm  was  whethm  upon  the 
acts  as  stated,  which  were  unoontradicted,  there 
*as  evidence  of  desertion :  {Qaiehouss  r.  Oats' 
WuM.  L.  Bep.  1  P.  &  D.  331).     Cur.  adv.  vtiit. 

Dec.  5. — Sir  Jahzs  Hanhbx. — In  this  case  I  am 
utiisfied,  ui  the  authority  of  Oatehotiser.  Oatehouee, 
•hat  I  may  make  the  deoree  for  a  divorce  as 
pnyed  for.  The  only  question  in  my  mind  was 
whethra  the  desertion  alleged  was  sufficiently 
proved,  and  I  now  tbiuk  I  am  justitied  in  holding 
(a)  Bspoctad  «r  K.  B.  Dum^  Biq.,  BftnutW4t-Law.  " 
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that  the  intention  to  desert  is  cleaHy  proved  'r'>m 
the  fact  of  the  respondent  suddenly  breaking  oft 
from  all  correspanaence  with  his  wife,  and  thereby 
leaving  her  in  a  position  from  which  in  coarse  of 
time  she  might  legally  have  implied  il'at  he  was 
dead,  and  further  by  bis  taking  to  another  woman 
and  living  with  her  up  to  the  time  of  the  com- 
mencement of  this  suit  as  her  hnsband. 

Decree  nisi. 

Soliciton  fcr  tite  petitioner,  Oonib^  and  Wain- 
Wright. 

PROBATE  BU31NE3?. 
Nov.  21,  28,  and  Dee.  5.  1876. 
(Berore  the  Bight  Hon.  the  Pbuideni.) 
In  the  Goods  of  Bicdasdbos.  (a) 

Appointment  of  odmiwistTator — Ohanoery  suit — 

Practice. 

On  an  application  in  the  Probate  Di^tision  by  the 
defendant  in  a  Chancery  suit  for  a  grant  of  letters 
of  administration  to  the  estate  of  the  plaintiff  in 
ikat  suit  with  a  view  to  wind-up  ike  Chancery 
suit; 

Seld,  that  an  affidavit  by  the  parties  interested  in 
the  estate  and  assenting  to  such  a  coutm  is  «mb» 
sary. 

Sold  further,  iTtat  even  with  an  affidavit  btfore  the 
court  no  order  can  be  made  without  firsi  a  certi* 
fieaie  under  the  hand  of  the  judge  in  the  Chancery 
Division  before  whom  the  sait  is  pending,  which 
shall  state  that  the  eowrse  proposed  is  a  proper- 
one  under  the  drewnelanees. 
F.  Clarke  moyed  the  ooarfe  on  behalf  <^  a  person 
named  Gamp,  who  is  the  defendant  in  the  suit 
Biehardson  v.  Oamp  now  pending  in  the  Chancery 
Division,  for  an  order  granting  letters  (rf  adminiB>- 
tration  to  the  estate  <tt  i^hardson,  the  pbdntiff' 
in  the  said  Chancery  suit,  for  the  pnrpoae  cf' 
winding-up  the  Chanceiy  proceedings. 

Sir  Jahss  HAKNZir. — You  have  no  affidavit  of 
the  parties  interested  in  the  estate  of  Biehardson*. 
consenting  to  the  oourae  which  you  ask  me  to 
adopt,  and  I  cannot  act  without  their  consents. 

Nov.  28. — F.  Clarke  renewed  his  applicatioa, 
handing  in  the  affidavitof  all  the  parties  interested 
in  the  estate  and  their  oonaents  to  the  required 
order.  Cur.  adv.  vvU. 

Bee.  5.— Sir  James  Hahnex.— In  this  case  I  am 
asked  to  make  an  order,  which  is  in  itself  a  contra- 
diction in  terms,  and  that  is,  to  appoint  a  person 
who  is  the  defendant  in  a  Chancery  suit  adminis- 
trator of  the  estate  of  the  plaintiff  in  the  same  snit„ 
and  thereby  to  niake  the  defendant  the  representa- 
tive of  and  to  stand  in  the  place  of  the  plaintiff. 
I  am  unwilling  to  do  this  for  any  purpose  whatso- 
ever. In  this  case  the  otnect  suggested  to  me  is 
for  the  purpose  of  winding-np  the  estate,  and 
terminating  the  snit  in  the  Chancery  Division. 
Only  the  tribunal  before  which  that  suit  is 
pending  can  be  really  cof^nisanb  of  the  focts  and 
capable  of  forming  an  opinion  as  to  whether  th& 
order  asked  for  is  a  proper  one  to  be  granted,  and 
I  refbse  to  make  this  order  unless  or  until  I  have- 
before  me  a  certificate  of  the  judge  berore  whom 
the  Chancery  snit  is  pending  that  the  order  prayed 
for  is  one  proper  for  me  to  make  under  the  circum- 
stances of  this  case.  Application  refused. 

Solicitors  for  the  applicant.  S.  S.  Clarke  and 
Sons. 


ijTli:KLANI>  n.  HTICKIAKD-^In  the  (roodi)  Of  BiCHASDSQV. 


(Before  the  Cuikf  Judge). 
Be  Parry,  (a) 
Practice — Bankruptcy  Itulee  1870,  Schedule  No.  40 

— Tniefce^s  bond — Etifoyceimnf  of. 
Tlie  introduction  of  the  name  of  ike  Chief  Judge  in 
Bankrujilcy  in  the  bond  (/iven  bi/  a  trustee  and 
his  eurefy  as  specified  in  Form  iVin  the  Schedule 
to  the  Banhrnptcy  Rules  1870,  is  a  mere  vinlter 
bf  ffinn  ;  and  the  bond,  when  required,  can  be 
enforced  in  the  County  Court  without  apptication 
to  the  Chief  Judge. 
In  this  bankruptcy  the  creditore,  at  the  first 
meeting,  appointed  a  trustrc.  and  resolved,  piir- 
Buant  to  sect.  16,  rule  2,  that  he  .should  give  security 
for  the  due  performance  of  his  duties  by  means  of  a 
bond  with  a  surety.     Accordingly  a  bond  was 
executed  in  the  Form  No.  40  specified  in  the  Sche- 
dule to  the  Bankruptcy  Rules  1870,  by  which  the 
trustees  and  his   surety   became    jointly  and 
severally  bound  "  to  Sir  James  Bacon,  the  Chief 
Judge  in  Bunkruptcy"  in  a  penal  sum  "to  be 
paid  to  the  said  Sir  James  Bacon  or  his  certain 
attorneys,  executors,  administrators,  and  assigns,'' 
and  so  un. 

The  trustee  having  made  default,  it  became 
necessary  to  enforce  the  bond  against  the  surety, 
and  an  iipplicntion  for  that  purpose  was  accord- 
ingly made  to  the  judge  of  the  Kuthin  County 
Court.  The  judge,  however,  being  of  opmion  tliitt 
the  application  ought  to  be  made  to  the  Chief 
Judge  himself  gave  leave  for  that  purpose. 

Bagley,  for  the  applicant,  mentioned  tbe  matter 
to  the  couit. 

The  Chief  Judge  referred  the  matter  back 
to  the  County  Court  Judge  with  nn  intimation 
that  his  name  was  only  inserted  in  the  bond  as  a 
matter  of  form,  and  that  in  his  opinion  the  County 
Court  judge  bad  ample  jurisdiction  to  order  the 
bond  to  be  put  in  suit. 

Solicitors  :  Finney  and  Bruff. 


Monday,  Bee.  4, 1876. 
(Before  the  Chief  Judge). 
Ez  parte  Cohbridge;  Jte  Beale.  (a) 
Froof—Loan  far  purposes  ofhuni/it^se — Bankruptcy 

— Tarfnerahip  Amendment  Act  I860. 
Jn  1857  A.,  a  trader,  went  through  the  ceremony  of 
marriage  with  his  deceased  tvift'a  sister.  In,  1858 
the  became  entitled  to  a.  legacy  of  30CK)Z..  which 
was  by  her  direction  paid  to  A.,  upon  the  under' 
standing  that  he  should  whenever  called  upon 
execute  apioper  settlement  thereof  upon  her.  A'o 
settlement  was  ever  executed.  Jn  1876  he  filed  a 
liijuidation  j)etitio)i. 
Held,  that  no  proof  could  be  admitted  against  the 
estate  T.niil  all  the  trade  creditors  had  been  paid 
in  full. 

Tins  was  an  appeal  from  a  dei  ision  of  the  judge 
of  the  County  Court  of  Yorkshire  holden  at 
Sheffield. 

On  the  11th  July  18.'^7  John  Beale,  a  wine  and 
Bpirit  merchant,  went  through  the  ceremony  of 
marriage  with  Mary  Walker,  his  deceased  wife's 
sister. 

In  March  1858,  Mary  Walker  herame  entitled  to 
(<i)  Rsi  urtca  bj  A.  i.  DuiiiA,  e.v<..,  Uiiiiiatflt-a'.-Law. 


self,  it  was,  after  some  discnssion,  agreed  and 
arranged  that  2000Z.,  part  of  the  30(.M)r,  nhould  be 
settled  so  as  to  secure  the  control  thereof  to  &tary 
Walker,  and  that  the  remaining  IWOI.  ehoald  lie 
paid  to  John  Beale  for  his  own  uf^e.  This  agree- 
ment was  never  formally  etfected,  and  in  Ang. 
1858.  the  whole  30tXt/.  was,  by  tbe  direction  of  Marr 
Walker,  paid  to  John  Beale,  upon  the  understaoa- 
ing  that  he  should,  whenever  called  upon,  execQte 
a  proper  settlement  or  declaration  of  trust  thereof. 
The  money  so  advanced  to  John  Beale  was  Dsedby 
him  for  the  purposes  of  hia  business. 

In  July  1876,  John  Beale  filed  a  liqntilatiOD 
petition.  At  the  first  meeting  resolutiona  for  • 
liquidation  by  arrangement  were  duly  passed,  and 
one  Cooper  Corbridge  was  appointed  trustee. 

Mary  Walker  tendered  a  proof  for  the  said  snra 
of  GOOO/,,  as  "  for  money  lent  and  advanced  and  psid 
by  me  to  the  said  John  Beale,  at  his  request,  in  the 
year  1858."  On  the  31st  Aug.  the  trustee  rejected 
this  proof  "  in  consequence  of  tbe  same  being  out 
of  date,  if  such  a  claim  ever  existed,  and  of  the  re- 
lationhip  existing  between  Mary  Walker  and  the 
debtor." 

On  the  5th  Oct.  the  County  Court  Judge,  opon 
the  appl  cntinn  of  Mary  Walker,  allowed  her  proof 

to  the  extent  of  2000?. 

Against  this  order  the  trnstee  appealed. 

Winnlmo,  Q.C.  and  F.  Gould  appear^^  for  ilie 
ai)pellant.— Tbe  proof,  aa  first  tendered,  was  very 
diti'creiit  to  that  now  Bougbt  tu  be  nwde.  Tbe 
original  proof  was  for  money  lent  and  adrAooed, 
now  it  was  said  to  be  trust  money.  That  was  a 
device  to  get  rid  of  the  Statute  of  Limitacioas  by 
alleging  an  express  trust.  Even  if  it  were  trost 
money,  it  had  been  tost  in  the  business  and  ooold 
nut  be  traced.    They  cited 

E.'  parte  Butterfiehl,  Re  ButUrJield.  De  Gtx.  570 : 
Kz  parte  Neir,  Rr  OUild^t,  L.  Kep.  9  Ch.  App.  £08; 
30  L.  T.  Kep.  N.  S.  U7. 

D"  Gex,  Q.C.  and  Fiidny  JCnight.  for  Mary 
Walker,  contended  that  the  evidence  in  iiD|^K>rtoir 
the  trust  was  wholly  uncontradicted,  and  tliatthoe 
was  nothing  unreasonable  in  the  transactioD. 

The  Chief  Judge. — This  is  a  singular  cue. 
The  debtor  and  the  respondent  were  to  all  iotentt 
and  purposes  married,  but  for  the  provisiona  of 
the  law  of  England.  He  was  a  wine  merchsQt,  tad 
she  Ifnt  him  her  money  to  employ  in  his  bafiiMMi 
and  it  thereby  became  exposed  to  all  the  faaardi 
of  that  business.  Ho  goes  into  the  world  and 
trades  with  the  money  as  part  of  bis  aseeta.  Haw 
not.  therefore,  his  trade  creditors  tho  nght  to  e»y 
that  they  must  be  paid  out  of  tbe  assets  of  die 
business  in  priority  to  tbe  lender  of  tbe  BKHMjfY 
If  there  be  a  surplus  after  paying  the  cndttot^ 
the  respondent  may  have  an  equity  against  it* 
that  is  her  only  right.  Then  it  is  said  that  a  trait 
had  been  created  on  behalf  of  the  respondent*  brt 
in  my  opinion  the  trust  set  up  is  wholly  repagmt 
to  the  original  Bti))ulation  for  the  loan.  Altbo^^ 
it  is  not  said  that  the  respondent  pMticipaltfi 
directly  in  the  profits  of  the  business,  no  one  cn 
doubt  that  the  business  n'as  in  a  certAtD  mm 
carried  on  for  the  joint  benefit  of  the  debtor  mi 
herself  The  Partnership  Act  of  1865  expnM^ 
provides  that  a  person  who  h-nds  mnn<"y  Ut  a  jmr%- 
'  ncrih  jt  undir  an   ngrcenitiit  lu  th^ic  in  \h» 
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Ex  parte  Dickin  ;  Be  Wacsh. 


[Bakk. 


irofitB  cannot  call  for  payment  of  his  money  nntti 
ill  the  creditors  of  the  partnership  hare  been  paid 
n  full.  If  that  statate  have  any  application  to  the 
msent  case  the  resntb  is  plain.  The  respondent 
mew  her  money  wbb  to  be  employed  in  the  bnsi- 
less,  nnd  if  she  had  sued  him  whilst  he  was  solvent 
t  would  have  been  a  soffitrient  answer  for  him  to 
Ay, "  I  haye  employed  the  mone^  in  the  baainess, 
iM  hare  lost  it  al)."  In  my  opinion  the  order  of 
ibe  Oonnt^  Gonrt  jiutge  cannot  be  anttained  and 
unst  be  duolwrfma,  bnt  without  costs. 

Solicitors  for  toe  appellant,  Tnrr  and  Co. 

Solidtor  fhr  the  respondent*  W.  F.  Watton. 


JTomlay,  Dec  11, 1876. 
(Before  the  CHnr  Judge). 
^  jMrtoDiCKiir;  SeWAXTGH.(a) 
htiUtii^  contract — Licence  io  tetze  on  banhmptey 
of  «m<ractof— Seizure  after  filing  of  a  liguida- 
Hon  petition,  hut  without  notice,  proiected—  The 
Bankruptey  Act  1869,  «.  94 
ii  March  1875  A.  entered  into  a  contract  with  a 
huUding  6luh  to  erect  some  houeatfor  them  upon 
their  land.    The  eon4raet  provided  thai  A. 
ehotdd  neglect  to  proeved  with  the  vmrk  t»  a 
proper  manner  io  the  aaiiefadion  of  the  artMteei 
cf  fAe  eZu&,  or  haeome  hankrv.pt  or  MuoZven/,  or 
ofWieue  he  rendered  incapahU  of  completing  the 
contract,  the  arekiie<A  ehovld  have  power,  after 
giving  tteo  day^  notice  in  writing  to  A.,  to 
appoint  other  pertona  to  complete  the  contract, 
and  cUeo  io  teiae  and  retain  aU  materude,  plant, 
and  tmplemenie  vpon  the  ground  provided  that 
A  had  received  money  on  aecou-ni  of  the  contract. 
On  the  30/7i.  May  1876,  the  architects  gave  A. 
notice  under  the  contract  of  their  intention,  at 
the  expiration  of  two  daye,  to  employ  other 
pereons  to  complete  the  toorke,  and  warned  him 
not  to  remove  the  plant,  implements,  and  ma- 
Uriali.    The  same  day  A.  filed  a  liquidation 
p^ituni.    On  the  2nd  June  the  archiieets  took 
poteeeaion  of  the  plant,  impl&nente,  and  ma< 
IsnioZf.    The  trustee  under  the  liquidation  liaving 
daimed  the  property  'aa^ied  by  the  arehiteet 
wpon  the  growid  thai  Ma  OSe  reUded  boefe  to  a 
aaie  ontortbr  to  the  da/y  when  the  aetzare  waa 
wade. 

TeZd,  thai  the  effect  of  (ke  proviso  woe  to  giee  the 
duh  ail  aqui^le  lien  upon  the  property  seized, 
and  thai,  at  the  lien  waa  perfected  hy  eeizure 
before  notice  of  an  act  of  hanhruptey.  Hie  iraHa- 
action  waa  within  the  protection  of  aeet.  94  of  the 
Bankruptcy  Act  1869. 

asB  waa  an  appeal  from  a  decision  of  the  judge 
'  the  County  Coart  of  Yorkshire  holden  at 
radford. 

On  or  about  the  13th  March  1875,  John  Wangh, 
ho  carried  on  the  business  of  a  contractor  at 
radford.  entered  into  a  contract  with  the  Far- 
iffe  Place  Bailding  Society  to  do  the  masons' 
id  joiners'  work  iu  the  erection  of  twenty 
iiuea. 

The  material  clauses  of  the  contraot  were  the 
nowing: 

6.  Should  any  contractor  or  contractors  neglect 
'  refuse  to  proceed  with  the  work  in  a  proper 
•nner  to  the  aatis&ustion  of  the  architects,  or 
icome  bankrupt  or  insolvent,  or  othcrivise  be 
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rendered  incapable  of  conrpleting  his  or  their 
contract  or  contracts,  the  architects  shall  hare 
fhll  power,  after  giving  two  clear  days'  notice  in 
writing  to  such  contractor  or  contractors,  or 
leaving  SQch  written  notice  at  his  or  their  naual 
place  or  places  of  business  or  reaideooQ,  to  order 
and  appoint  snob  other  persons  to  proceed  with 
and  complete  the  work,  as  they  may  ihii^  fit; 
and  to  provide  or  cause  to  be  pnmaed  all  sndi 
materialB  as  may  be  requisite  for  the  same :  they, 
the  architects,  shall  also  in  such  case  have  fttll 
power  to  seize  and  retain  all  materiala,  plant,  im- 
plements, and  also  all  materials  wholly  or  partially 
made  up  or  completed  and  ready  for  fixing,  aiu 
which  were  intended  to  be  fixed  upon  the  pro- 
prietor's work,  but  which  shall  not  yet  have  been 
removed  from  the  contractor's  or  manofaotnrer*8 
premises;  provided  that  the  contractor  or  c<m- 
tractors  shall  have  drawn  and  obtained  money  on 
account  of  this  contract :  the  architects  niay  then 
either  have  such  work  and  Tuaterials  proceeded 
with  and  completed,  or  they  may  sell  them  and 
apply  the  proceeds  to  the  ooropleticn  of  the 
work. 

8.  In  the  event  of  any  contraot  beioR  at  any  time 
datermined  and  pnt  an  end  to  as  aforesaid*  aod 
oF  the  work  being  taken  oat  of  the  origtnal 

contractor's  bands,  he  shall  not  remove  anvthing, 
either  work,  materiala,  implements,  scanoldtng, 
or  plant,  from  the  works  and  premises  of  the 
proprietor,  but  all  materials  of  every  kind,  and  all 
work  which  may  be  either  in  course  of  preparation 
or  ready  fur  fixing,  and  which  may  then  be  on  the 
works  and  premises  either  of  the  proprietor  or  of 
the  contractor  or  contractors,  shall  be  left  or 
appropriated  for  the  use  of  whomsoever  may  be 
appointed  to  finish  the  work.  And  if  the  amoant 
01  the  balance  of  money  and  of  the  material 
worked  or  nnworked  so  left  in  the  hand  of  the 
proprietor,  upon  the  determination  of  the  contraot 
or  contracts  as  h«-oin  provided*  shall  not  be 
sufficient  to  oomplete  ihe  remaining  wrka  con- 
tained in  the  oontrant  then  the  uraiteota  ahall 
have  tall  power  to  sell  the  whole  of  the  imple- 
ments, plant,  and  scaffolding  left  upon  the 
premises  and  works  of  the  proprietor,  originally 
belonging  to  the  first  contiaotor  or  contraoGora, 
and  to  appropriate  the  pnrohaae-money  to  the 
completion  of  the  works  without  further  notice 
suit,  question,  delay,  or  litigation  aOer  the  said 
determination  of  the  original  contract  or  contracts. 

John  Waagh  proceeded  with  the  contraot,  and 
reoeived  payments  on  aooonnt  to  the  amoant  o£ 
54001. 

On  the  30th  Hay,  1876,  the  architects  of  the 
bailding  dab  wrote  and  sent  the  following  letter 
to  John  Waugh :  "  As  you  have  neglected  to 
proceed  with  the  work  and  buildings  fhr  which 
you  have  cnntraoted  with  this  society,  we  hereby 
give  yon  notice  that  on  the  expiration  of  two  olear 
days  from  this  date  we  intend  to  employ  otiior 
means,  and  to  provide  all  necessary  materials  for 
completing  the  work ;  and  we  also  give  you  noUoe 
that  from  and  after  this  date  yon  must  not  remove 
from  their  present  position  any  materials  or  plant 
used  in  or  iotended  to  be  used  in  aud  about  the 
work  and  buildings  of  this  society,  as  under  the 
conditions  of  your  contract  all  such  materials, 
implements,  and  plant  bekmg  to  the  Farclifie 
Building  Society." 

The  f>ame  day  John  Waugh  filel  a  petition  for 
liquidation.  ^  j 
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meeting,  held  on  the  26th  June,  resolutions  for 
liquidatitm  by  arrangement  were  daly  passed,  and 
a  tmstee  was  appointed. 

On.  the  28th  June  the  architects  gave  the 
tnutee  notice  tbst  the  society  clwroed  all  the 
implonents,  materials,  and  plant,  upon  the  pre- 
miaeS)  and  requiring  them  not  to  interfere  with  or 
zerooTe  the  same. 

On  the  5th  July  the  tmstee  went  to  remove 
some  of  the  materials,  and  foand  the  architects  in 
possession.  On  the  Isth  Oct.  the  County  Court 
Judge,  npcm  the  application  of  the  architect, 
granted  an  injunction  to  restrain  the  trustee  from 
reiPOviDg,  or  in  any  way  interfering  -with  the 
materials,  implementis,  and  plant,  upon  the  works. 

Agunst  this  order  the  tmstee  appealed. 

There  was  a  oonflict  of  evidence  as  to  whether 
the  orofaitects  bad  or  had  not  notice  of  the  lif  ni- 
dation petition  before  they  took  possession. 

De  Gex,  Q.O.  and  Bobertson  Gn'^tlu,  for  the 
appellant,  contended  that  the  case  rested  upon  the 
oonstmotifm  of  the  6tb  clause  in  the  bnildtng 
ocmtraot  above  set  oat,  and  was  not  an  immediate 
assignment  of  future  property,  bat  merely  a 
licence  to  seize  materials  when  brought  npon 
the  ground.  If,  therefore,  the  seizure  were 
not  made  before  the  act  of  bankruptcy,  the  title 
of  the  trustee  would  relate  back,  and  the  goods 
belong  to  biro.  The  title  of  the  trustee  avoided 
all  transactions  except  snbh  as  were  within  sect. 
94  of  the  Act,  and  a  licence  to  seize,  which  was 
not  perfected  until  after  the  filing  of  the  peti- 
tHHit  oonld  not  be  within  that  secMon.  They  reflerred 
to 

Smv  T.  W\itmor»,  7  L.  T.  Bep.  N.  S.  839 ; 

Ea  parte  E^te$;  re  Edwardt,  L.  Bep.  16  Eq.  99. 
Farther,  tlie  omia  lay  on  the  other  aide  to  show 
that  poaseasion  was  taken  without  notice  of  an 
act  of  bankruptcy  havingbeen  committed  (Krekl 
▼.  Great  Central  Oaa^Jre.,  Company,  28  L.  T.  Eep. 
17.  S.  72 ;  L.  Bep.  5  £k.  289),  and  that  they  had 
failed  to  da 

Wintloto,  Q.C.  and  Weit  appeared  for  the  respon* 
dent. — ^Tfae  licence  to  seize  operated  as  a  charge 
upon  the  property,  and  gave  an  equitable  interest 
in  the  property  which  the  society  were  entitled 
to  perfect  upon  giving  notice.  Browm  v.  Sateman 
(L.  Eep,  2  C.  P.  272 ;  15  L.  T.  Bep.  N.  S.  668)  was 
an  express  authority  in  their  favour.  They  also 
referred  to 

Wood  V.  LeadbUUr,  13  U.  &  W.  813 ; 

Bawfhontt  T.  ISimwostb  Railway  Oompamy,  3  Q.  B. 

De  Oeai,  Q.0,  in  reply. — There  was  so  evidence  to 
show  that  we  teianre  was  without  knowledge  of 
an  act  of  bankruptcy:  (Ew  parte  Sehulte,  re  Ma- 
iatHe,  L.  Rep.  9  Oh.  App.  413;  30  L.  T.  Bep. 
IS.  S.  478.)  Further,  a  proviso  to  seize  upon  bank- 
ruptcy or  insolvency  was  an  nnlawful  contract. 
Ex  partt  Brorcn.  re  Jeavont,  L.  Bep.  9  Ch.  App. 
304  ;  30  L.  T.  Bep.  N.  8. 108. 

The  Chiep  Judge.— No  doubt  the  ground  upon 
which  the  learned  judge  of  the  County  Court 
decided  this  case  preaents  some  difficulties,  because 
by  the  bankruptcy  law  the  filing  of  the  petition  is 
an  act  of  bankruptcy ;  and  that  the  title  of  the 
trustee  relates  back  to  the  act  of  bankruptcy 
cannot,  in  general,  be  dif^puted.  But  I  do  not 
think  that  is  all  that  the  learned  judge  meant  to 


there  granted  were  nnimpeaehable,  it  does  not 
signify  to  what  the  trustee  s  title  relived.  Tbm 
is  a  little  obscurity  upon  the  title  of  the  tnutee 
from  the  circumstance  that  in  tbia  Act  of  Pariia- 
ment,  which  is  not  the  beat  drawn  Act  oE 
Farliament  I  ever  saw,  sometimes  the  titie  of  the 
trustee  is  said  to  date  from  tbe  adjudicatian,  sad 
sometimes  it  is  left  to  be  implied  that  it  extends  to 
the  act  of  bankruptcy.   The  7th  snb-sectMm  of  the 
125th  clause  somewhat  mixes  np  these  things 
together.    [His  Lordship  having  read  the  sectioB, 
proceeded:]  The  case,  as  IfaavBsaid,  wasupon&ii 
contract,  which  contains,  in  the  events  whidi  hivs 
happened,  a  licence  to  seize.   Well,  unless  it  can 
bo  imputed  to  that  contiact  that  it  was,  in  itsdf, 
invalid;   unless  tbe   perscma  eatering  into  it 
were  told  that  »  act  of  bankmpti^  nad  beaa 
committed,  it  is  a  pnfbetly  good  ooBbao^ 
reasonaUe  is  its  terras,  and  of  wy  ordtaaiy 
occurrence  in  such  like  tramaotkma.    And  the 
contract  is   this :  [Hia  Lordship  having  read 
article  6   of  the  contract  stated  above  pro* 
oeeded:]   That  mnat  mean  such  as  are  i^mb 
the  works  or  are  being   done  ai  th«  tiiD& 
"and  also  all  materials  whcdly  or  parttsUy 
made  up  or  completed  and  ready  for  fixing, 
and  which  were  intended  to  be  fixed  open 
the  proprietor's  works,  but  which  shall  not  yet 
have  been  removed  from  tbe  contractor's  or  mano- 
facturer's  premises."    And  then  all  is  ovei^riddsB 
by  this  proviso,  "  Provided  that  the  ooofcractor  or 
contractors  shall  have  drawn  and  obtained  moaey 
on  account  of  this  contract,  the  arc^itecta  may 
then  either  have  such  work  and  materials  pro- 
ceeded with  and  completed,  or  they  m^  adl  then 
and  apply  the  prooeeda  to  the  compleciaii  of  the 
work.     That  is  a  contract  entered  into  on  the 
13tb  March  1875,  before  any  suggestion  of  aay 
act  of  bankruptoy.    Now  is  not  that  a  valid 
transaction  between  tbe  parties  ?   If  bo,  by  snb* 
sect.  3  of  sect.  94  of  the  Bankrupt^  Act  all  valid 
truisactions  are  nnimpeadiahle  in  bankruptcy  if 
they  take  place  before  the  date  of  the  OTder  of 
adjudication  by  a  person  not  having  at  the  tine 
of  making  such  contract,  or  dealing,  notice  of  aay 
act  of  bankruptcy  committed  by  the  baaknipt, 
and  available  against  him  far  adjudia^tmi,  sad 
that  is  not  suggested  here.    Admitting  that 
dictum,  which,  ii  were  il  necessary  to  decide  the 
case,  would  require  some  farther  oonsideiatiaat 
when  it  is  alleged  that  tbe  transaction  wis 
before  axuAk  notice  of  an  act  of  banknqitcy  the 
onui  is  upon  aooh  person  aastaining  the  tn» 
action  to  prove  that  he  had  no  notice,  and  that  he 
inquired  and  desired  to  be  informed  whetkv 
there  was  any  notice  of  an  act  of  bankrupt^  ia 
this  case  at  the  time  when  the  notice  to  reixe  was 
given.   The  matter  is  left  in  some  obscnritr,  lad 
the  only  attompt  to  prove  notice  has  been  » 
affidavit  made  by  one  of  the  officers  of  the  aocUtf, 
in  which  he  says  he  is  willing  to  become  a  receiver. 
But  that  does  not  go  beyond  inr«ntion,  that  don 
not  establish  the  fact  even  that  the  petitioa  bid 
been  filed  although  it  happens   to  be  oo  the 
very  day   upon  which  it  wns    filed.    It  >• 
left  there  without  any  proof  of  that,  but  how- 
ever that  may  be,  it  does  not  raalt«r,  beeasiB 
all  these  transactions  took  place  without  DO«a 
of  an  act  of  bankruptcy.   'I  he  case  of  £rw 
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.  Oreat  Ganirtd  Oatt  Company  (ubi  aup.), 
rhkdi  has  been  referred  to,  Beems  to  me  to  he 
|i|dicable  to  this  part  of  the  caae.  T^iat  was  s 
Me  wbnre  a  sodety  had  given  a  gnsraDtee  for 
be  hoDOBt  oondact  of  a  person  employed,  and  had 
iken  a  power,  if  certain  events  happened,  to  levv 
pon  and  seiEe  his  goods.  Those  events  happened, 
Dd  they  did  bo  seize,  and  he  became  bankrapt.  In 
be  judgment  there,  Martin,  B.  refers  to  the  word 
dansaction"  in  the  statnto,  with  whioh  they  bad  to 
eal  then,  and,  in  my  opinion,  the  words  in  this  sta- 
ite  are  equivalent  to  the  words  in  that,  and  he 
lys, "  The  *  transaction '  onght  not  to  be  con&ned 
)  tiie  act  <£  entering  to  seize  the  goods.  It  in- 
tndes  the  whole  of  the  arrangement  between  the 
urties  from  the  contract  by  Higgs  with  the 
huuantee  Seoiety  dowimards."  And  in  the  jadg- 
lent  of  the  oUtvt  judges  the  same  principle  is 
herted  to.  The  ChiefBanm  says,  "  it  seems  to 
le  quite  immaterial  whether  the  goods  were  the 
mkmpt's  own,  or  merely  in  his  order  vad  dispo- 
tkm,  or  whether  he  ires  actoally  a  party  to  the 
!inre  or  nob.  I  am  of  opinion  that  the  transao- 
QB  was  proteoted  within  the  letter  and  spirit  of 
w  statute,  and,  accordingly,  that  jndgment  should 
e  for  the  defendants."  The  other  judgments  are 
>  ^  same  effect,  and  I  do  not  think  it  is  neoes- 
ay  to  read  any  more  of  them.  Well,  then,  under 
MMe  circnmstances,  this  &ct  being  clear  that 
Bi^  shortly  after  the  filing  of  the  petition  the 
Miety  pnt  in  force  the  contract  which  was  dated 
1 1874,  and  that  they  had  a  right  to  do  so  is 
at  qnestioned  at  all,  they  in  the  exercise  of 
IB  powers  which  this  contractor  gave  them  long 
rfore  he  was  a  bankrupt,  and  probably  before 
wre  was  any  thought  of  his.beiufif  a  bankrapt, 
Bt  in  foroe  those  powers  ami  they  did  seize.  The 
mot  Sawthome  v.  The  Nowcastle BaiUeay  Gok- 
my  (vhi  mp.)>  whicb  has  been  referred  to,  seems  to 
A  to  cover  the  prinraple  of  this  case  and  more  tiian 
ffer  it.  It  is  said  by  Mr.  De  Gex  that  th^  there 
ipolated  for  alien.  I  cannot  read  this  contract, 
swidering  the  time  at  whioh  it  was  entered  into, 
i  being  any  less  than  a  lien,  if  the  event  should 
ippen,  in  wbicb  it  is  stipulated  that  the  society 
loold  have  full  power  to  seize  and  retain  all 
<4e,  plant,  and  implements.  Without,  therefore, 
Btorbing  the  judgment,  without  saying  whether 
'  not  to  its  full  extent  the  change  of  property 
w  enough  to  justify  the  order-  that  was  ntade,  I 
mk  that  npon  the  clear  terms  of  this  contract,  a 
nferaot  tmunpeadiable  notwithstanding  the  later 
nkmiitciy,  and  even  if  the  change  were  made,  as 
iqnesUfMiabl^  it  u  proved  now  thvt  it  was  nade 
tor  the  petibon  for  liquidation  waa  filed,  I  think 
ia  vaaa  tran8aationwhi<Aiwas,  Ido  not  say  pro- 
Bled,  but  perfsotly  lawful  and  nnimpeaohable  in 
•  buikmptey,  and  that  the  seizure  that  has  been 
ide  has  been  lawfully  made,  and  that  the  aooiatj 
mtitied  to  tiw  benefit  <tf  ^e  contract 
Bolicnton  for  ajqieUant,  S,  B.  (Jlarke  and  Son. 
Solioitora  £or  reBpondoDt,  Btngkttm  and  iZUfor- 
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UNITED  STATES  OIROUIT  COURT— 
SOUTHBBN  DISTRICT  OP  NEW  YORK. 
Xarch  Term,  1876. 
The  United  Siates  tJ.  Lawilence.  (a) 
EsetradiHon — Treaty   between  England   and  the 
United  Btaies  —  Other  ofenee$  —  Effect  of  an 
agreement  between  Govemmente  before  extra- 
iHtion — EaeetUive  attd  judicial  oue$tio7tg. 
The  Extradition  Treaty  of  1842  between  England 
and  the  United  8ttU«8  doea  not  provide  that  a 
person  extradited  shdU  not  be  tried  for  cm  ofmoe 
other  them  thai  for  uiAtcA  he  is  extradited. 
The  Statutee  qf  the  United  Biates,  passed  in  1846 
and  1869,  in  tieloNon  to  extraditi^  orirmnaU,  do 
not  gice  such  a  amstntotion  to  the  treaty. 
If  ike  English  SUUtUe  qf  1870  i*  held  in  England 
to  give  such  a  eon^rwHon  to  ihe  Treaty  (wiUoA 
may  be  dofihted),  yet  that  statute  cannot  he  Aold 
to  have  had  that  effect  in  the  United  States. 
Nor  can  that  etati^  he  held  to  hone  been  simA  a 
modification  of  the  treaty  of  1842,  that  ihe 
failure  of  the  QovemmAU  of  tke  United  Stai^ 
thereupon  to  give  notice  of  the  abrogation  of  the 
treaty,  can  be  held  to  have  been  an  assetU  by  thai 
Oovemment  to  aueli  modification. 
Nor  can  an  agreement  entered  into  between  the 
representatives  of  the  two  govemm^ta  in  any 
caae  before  the  extradition,  as  to  the  offences  /or 
whi^  the  extradited  person  shall  be  tried,  hone 
the  effect  to  deprive  the  court  of  jurisdiction  to 
try  him  for  other  offeneee.   The  ^ett  cf  8%uiK  an 
agreemerJ,  ie  a  question  for  the  aateeuttvs,  and  not 
for  the  judieial  department,  of  the  government. 
Ceaklbb  Xi.  Lawkikcb  waa,  before  the  Circoit 
Ooort  of  the  United  States,  held  at  the  City  of 
New  York.   He  was  indiotod  for  forgery.  The 
charges  were,  that  he  forged  and  uttered  a  certain 
bond  of  one  Bhuiding,  and  also  a  certain  affidavit 
known  as  the  "Qwner's  oath,"  pnrporting  to  be 
made  by  Blanding  npon  an  entry  of  certain  goods 
at  the  custom  house  in  New  York,  and  ^so  the 
entry  of  the  same  goods,  upon  the  back  of  wluch 
the  owner's  oath  was  written.    These  ohargeg 
were  set  forth  under  different  fbrms  in  Beparato 
counts  of  the  indictmmit. 

Lawrence,  when  required  to  plead  to  the  indict- 
ment, filed  a  special  plea  to  the  jurisdiction  of  the 
conrt,  in  which  plea,  among  other  things,  he  set 
up  that,  on  the  7tb  of  March  1875,  in  Ireland, 
upon  a  requisition  made  on  behalf  of  the  Govern- 
ment of  the  United  States,  he  was  seized  and 
thereupon  chu-ged  with  the  crime  of  forging  and 
nttoriag  a  certain  bond,  being  the  bond  roferred 
to  in  the  indictment,  and  the  forging  of  a  certain 
affidavit,  being  the  affidavit  referred  to  in  the 
indictment ;  and  thereupon  sooh  proceedings  were 
had  that*  in  pimraaooe  of  the  Sztradition  Act  ot 
the  Facliameat  of  Ghwat  Britain,  passed  1870,  and 
npon  the  fiuth  thereof,  an  estradiraon  warcabt  was 
issued,  redting  that  the  defendant  waa  aoonsed  of 
foi^ug  and  uttering  a  certain  bond  and  affidavit 
wi&in  the  United  States,  by  virtue  of  which 
warrant  the  aoonsed  was  conveyed  within  the  juris- 
diction of  the  United  Skates,  where  bo  is  subject 
to  be  tried  for  the  crime  of  forging  and  uttering 
the  said  bond  and  affidavit,  and  for  no  other 
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eritne  or  charge  whatever.  The  pleft  then  aTerred 
that  the  accused  is  diarged  in  the  indictment  with 
oflSsDCfts  other  than  the  oflTencas  on  which  his 
surrender  to  the  TTnited  States  was  ^irroanded.and 
specified  in  the  warrant  of  estradititm.  The  plea 
also  set  Qp  the  British  Extradition  Act  of  1870, 
and  that  there  was  an  onderataodiiig  that  he  was 
to  he  tried  only  for  the  crime  stated  in  the  extra- 
ction warraxit.  Wherefore  the  accused  inmsted 
^t  the  court  had  no  iniiadiction  to  try  the 
present  indictment  until  a  reasonable  time  anodid 
naTe  elapsed  after  the  triAl  of  the  acoeaed  for  tiie 
arimes  8|Wfied  in  the  extradition  warrant,  that' 
he  might  have  an  opportnnity  to  rotnm  to  Her 
Britsamio  M^eaty's  Dominioits. 

'Jlie  pnctioe  adopted  hy  the  -Tespectire  partiea 
enaUea  the  attorney  for  thf  Ooreranient  to  deny 
that  tiie  indictment  chargM  Uie  accused  with  any 
other  crimes  than  those  mentioned  in  the  extra- 
dition warrant,  and  also  to  deny  any  under- 
stiuiding  as  to  what  crimes  Lawrence  would  be 
tried  for ;  while  at  the  samf  time  be  conld  ask  the 
deteriBnation  of  the  oourt  apon  the  questions  of 
law  rawfi  by  the  Ikcts  stated  in  the  plea  to  the 
jurisdiction. 

In  disposing  of  these  questions  the  court  re- 
marked as  follows  :'  in  reg«;d  to  the  effect  of  the 
extradition  proceedings  mm  the  construction  of 
the  treaty  of  1913  MtiMa|i  England  and  the 
United  State*.  ; 

Bmsiti;^  J^Tn  diepiisiag  of  the  qoee^ns 
argncd  before  me  npon  Hbm  demurrer,  I  first 
notice  tiie  p(»i&n  t^en  tji^'&ll  extradition  pro* 
onedinM  by  their  nft^re  ncfite  to  the  person 
•nrreoSirea  humuuity  from  proaecation  for  any 
<^enoe'  other  than  the  one  upon  which  his  sur- 
render is  made.  This  question  is  not*  open  in  this 
court.  It  was  decided  in  Caldwe'lt's  cme  (8  Blateh- 
ford's  Bep.  p.  131)  in  - 1871-  That  determina- 
tion has  since  received  Btrong  support  from  the 
decision  of  the  Court  of  Appeals  of  this  state  in 
Adfiance  t.  Lagrove  (69  Now  York  Rep.  115) 
where  the  existence  of  any  such  immunity  was 
denied  in  a  civil  case.  This  ground  of  defence  is, 
therefore,  dismissed,  with  the  remark  that  an 
offender  f^painst  the  justice  of  hia  country  can 
acquire  no  rights  by  defrauding  that  justice. 
Between  him  and  Justice,  which  he  has  offended, 
no  rights  aocrue  to  the  offender  by  flight.  He 
remains  at  all  times  and  eveiywhore  liable  to  be 
called  to  answer  to  the  law  for  his  violations 
thereof,  provided  he  comes  within  the  reach  of  its 
arm.  But  here  it  has  been  contended  that  the 
acoosed  has  such  immunity  by  reason  of  the  pro- 
visions of  the  treaty  with  Kogland  of  1842,  under 
which  his  snrreuder  was  made,  which,  it  is 
correctly  stud,  is  a  law  of  the  Uoibed  States  binding 
upon  the  oourts.  The  decision  of  Caldwell's  case 
is  decisive  of  this  question  also,  for  Caldwell  was 
surrendered  under  the  treaty  of  1842.  But,  as  no 
argument  was  mode  in  Caldwell 'sease,  based  upon 
the  provisions  of  this  particular  treaty,  the  argu- 
ment now  made  in  support  of  this  construction  of 
the  treaty  may  properly  he  examined.  At  the 
outset  let  it  be  noticed,  that  no  language  is  used 
in  the  treaty  whjch  can  be  suf^XMed  to  confer  the 
immunity  here  claimed.  On  the  oontrary,  the 
l&nguago  of  the  treaty  is  calculated  to  repel  the 
idea,  for  it  declares  that  the  oflcnder  shall  be 
"  delivered  up  to  justice.**  *■  .  iguiQcaut  and  com- 
prehensive expresnon,  i<laii>.y  importing  that  the 
deliT«7  u  ^oi'  the  purposes  of  pnblio  justice 
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without  quatifioataoo.  Ifci^  hoirenr.KgiridK 
both  Uw  parties  to  this  treaty  hare phoed int. 
stmetion  npon  it«  movisians,  wkudi  eodin  ib 

:  immunity^  toe  whiui  the  accused  ontttitii,  ai 
reference  is  made  to  Acta  of  CongresiodSSfnd 
of  184S  (U.S.  Bevised  Statutes  §  5272,SX'4 
and  to  the  British  Extradition  Act  of  IS/Ohi^ 
ptnting  ibe  aasertaon.  The  Act  of  Cotpm  i 
1869  is  a  general  law  intended  lor  the  [ntsiia 
of  extraordinary  oDeoders;  hot  Urn  pnAM&iit 
confers  is  expressly  limited  to  cma  d  "Mi 
violence"  It  is  trne  that  it  asstmui,  u  nS it 
may,  that  ths  off«Bd«r?riU  be  tri6dibrtbe4«| 
i;p(m,  which  hia  smrewter  b ■dnd,  M  tlmiV 
no  words  iddifealjEg  that  ho  is  to  lie  pnUhl 
from  trial  for  all  other  offenoBi.  The  umu  i 
any  prorfnona  iadiaating  an  inta^  la  jatit 
from  prottontaon  for  otow  offenoes  a  •  iHl 
having  BO  other  object  than  the  mlidhif 
extradited  offendws,  is  aufiBcient  ioiep^fm 
force  the  suggestion  that  the  Act  of  InllHft 
l^islativo  Act,  gives  to  the  trestj  cflBCtfl 

-  conatroction  contended  for  by  tJts  aocoiid.  M 
the  Act  of  1848,  the  proviuoa  cf  whidtrdtiip 
ia  as  follows :  **  It  shall  be  lawful  fortke  Sao** 
of  State  to  order  the  offender  to  be  deltnaiN  I 
Bttoh  persmi  as  shall  be  authorised  in  tla  aai 
and  on  behalf  of  such  foreign  (SorenuDest  k  b 
tried  for  the  crime  of  which  socb  penoa  Mil 
so  accused,  and  audi  person  shall  be  delifnl  ^  ' 
accordingly.'*^ .  It  doias  not  aeem  maaaik  k 
suppoMtut  it  WM  the  interiHm  <tCmpm^ 
the  above  language  to  give  a  lenslatire  eoyiM 
tion  to  the  eusting  trei^  of  19&  pranis-. 
of  the  Aot  of  1848  is  within  the  broad  pnmami'  < 
that  trea^,  bat  does  not  restrict  the  opentimC 
that  provision;  and  it  may  be  ssleli'  tmam, 
that,  if  the  mtention  to  limit  the  efieet  4i 
or  givs  a  construfitioii  to  that  or  wj  dtf: 
treaty  had  been    enterfauiied  (assoming  w 
a  function  to  belong  to  a  statute  of  this  cbuniA 
such  intention  Troold  have  been  {dsialy  ei|iM» 
The  Acts  cH  Congress  refened  fiay  there^li 
to  afford  a  legiuatire  constroctioo  of  thetMi| 
in  the  particular  case-  under  considentiDiL  ll» 
still  more  difficult  to  find  support  Br  III 
doctrine  of  the  d«^^ce  in      i»orisioBi  if  wJ 
British  Extniditiod<.Aot  dt  W>.  Bonwt  'm 
that,  without  any  action  on  thmrt  of  tha  a^J 
mahing  power  <d  the  United  fftatss,  the  ft^J 
ment     England,  by  a  statute  of  Ei^lu^Ji^ 
twenty-eight  years  after  the  tnaty  a  ISftMj 
engraft  upon  that  treaty  a  provisitHi  of  imwJ 
not  found  in  the  treaty,  ana  which  musttbsOTfl 
be  enforced  by  courts  of  the  United  Statu  sm| 
df  the  laws  of  the  United  States?  ThetiJ 
proper  to  be  given  by  the  executive  defaii^| 
of  tJbe  improvement  to  any  conditioo  tani  iifl 
extradition  statute  of  England  to  ^^^i^^l 
Oovemment  of  the  United  States  has  swiiigj 
any  particular  case,  is  not  under  coiuiMMH 
Here  the  question  is  judicial ;  and  it  ia 
the  British  Act  of  1870,  by  reason  of  itt  V^l 
matter,  becomes  a  law  of  the  Uoitad  ^^'^jH 
as  such  affords  a  legislative  eonstractiaB 
treaty,  binding  upmi  the  oonrts  of 
States.  Upon  such  a  qoeetion  no  tins 
spen  t,aod  itis  dismissed  with  the  ohasnstiMi^B 
would  appear  that  Uie  Englirii  courts  ^^J^H 
the  opimm  that  the  Act  of  1870  has  no  *S 
England  even  to  limit  the  qiention  ^^|[H 
of  1842,  BB  iBseenhy  tb«cvmiaiiadalin>IP 
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!]oart  of  Qaeen's  Bench  in  Bowtim's  com  (27  L. 
r.  Bep.  S.  844).  The  words  of  the  Lord  Chief 
Fnatioe  in  that  case  are :  "  I  see  plainly  that  it  was 
he  intention  of  the  Legislature,  that  ia  to  aaj,  it 
na  intended  (by  the  Act  of  1870),  while  getting 
id  of  the  statutes  by  which  the  treaties  were 
xoifinned,  to  save  the  existing  treaties  in  Uieir  full 
ioroe  and  effect."  How  is  it  made  to  appear  that 
iny  Bach  construction  of  the  treaty  of  1842  has 
leen  adopted  by  the  ezecative  department  of 
other  Government  ?  An  agreement  for  snch 
mmnnity  in  the  present  instance  is  set  up  by  the 
ilea.  It  may  be  competent  for  the  GoTemment 
lE  the  TTnitea  States  to  enter  into  such  an  agree* 
Dent  with  the  Goranment  (rf  EngUotd,  in  the 
ibsenoe  of  any  proTiBion  tor  immunity  in  the 
naty ;  and  the  demand  for  snoh  an  agreement  on 
he  one  side,  as  well  as  the  Briving  thereof  on  the 
ilher,  leads  to  the  inference  that  no  such  protection 
B  afforded  by  the  treaty  itself.  A  single  instance 
i  snch  an  agreement  does  not,  therefore,  help  the 
■rgument.^  The  understuiding  <k  the  treaty  by 
he  executive  deparbment  is  better  shown  by  the 
iciion  taken  or  omitted  in  the  cases  that  have 
trisen  where  there  has  been  no  agreement.  So  in 
ihe  case  of  Heilbron,  who  waa  surrendered  hj  the 
United  States  npon  the  reqaest  of  Enelaud  for  an 
EEtradition  crime :  a  trial  was  had  in  England  for 
m  offence  not  provided  for  in  the  treaty  withont 
nterf erence  by  the  executive  there,aiid  withont  com- 
ihint  from  the  Government  of  the  United  States. 
3o  also.  Burley,  an  offender  sorrendsred  by  'E^ff 
and  to  this  Govemmentt  was  put  upon  trial  ia  this 
poontiy  for  an  offence  oUier  than  the  one  upon 
rhich  ne  was  Kctradited,  and  the  case  being  called 

0  tte  attention  of  the  law  officer  of  the  Crown,  it 
ras  considered  that  "  if  the  United  StaSes  put 
lim  bond  fide  npon  his  trial  tor  the  offence  in 
^^)ect  of  which  he  was  given  up,  it  wbhld  be 
limcnlt  to  question  the  right  to  put  him  upon 
w  trial  also  for  piracy  or  any  other  offence 
rhich  he  might  be  accused  of  committing  within 
heir  territory,  whether  or  not  such  offence 
raa  a  gronnd  of  extradition  or  within  the 
reat^."  No  case  has  been  referred  to  where  the 
ight  above  spoken  of  has  been  questioned  b^ 
he  British  Government.  Oc  the  contrary,  if 
'.  am  oorrectly  informed,  such  right  has  not 
Btherto  been  &nied  in  England.  As  to  the  ^eot 
C  tiie  &ct  of  a  previons  tnal  for  the  offence  for 
rbioh  the  offender  was  given  np,towhi(diallnsion 

1  above  madot  it  is  plain  that  auoh  fact  is  imma- 
erial  in  determining  the  judicial  qnestion,  where 
^;al  immunity  is  set  up  by  way  of  defence  in  a 
>rosecution  for  other  ofienoes,  however  important 
hat  &ct  might  be,  as  evidence  of  good  faith,  in 
ietermining  the  political  qnestion  when  it  arises, 
t  may  be  added  that  the  action  of  the  Ezecative 
}epartment  of  the  Government  ¥}f  the  United 
Itates  in  the  canes  wbjpre  extradited  offenders 
lave  been  tried  in  this  country  for  offences  other 
ban  those  upon  which  their  surrender  had  been 
ftked,  has  a  significant  bearing  upon  the  legal 
[nestioa  under  consideration,  because  in  criminal 
asee,  as  distinguished  from  oivil  oases,  the  Exe- 
aidve,  by  rMSon  of  the  power  conferred  by  law 
D  control  theprosecntingoffioer,  asalso  its  power  to 
•rdcHO,  is  not  confineoto  a  consideration  of  the 
lolitical  question  alonC)  bat  may  also  act  upon 
I  determination  of  the  judicial  question.  But  it  is 
orther  aaid  that  the 'British  Act  <A  1870  unonnts 
ither  to  an  abrogatitm  of  tiie  exfcndition  leotioa 
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of  the  treaty  «f  1842,  or  to  a  modification  of  tha 
provision,  and.  inasmuch  as  b^  the  11th  secti<m 
the  Government  of  Great  Bntain  could  at  any 
time  abrogate  that  portion  of  the  treaty,  the  Act 
of  1870,  iTconsidered.  by  the  Government  of  the 
United  States  as  an  abrogation,  woald  have  been 
BO  declared,  and,  in  the  absence  of  such  a  declara- 
tion must  be  considered  to  be  acquiesced  in  by  th& 
Government  of  the  United  States  as  its  construe- < 
tion  of  the  treaty,  and  becomes  a  part  of  the  treaty 
binding  upon  the  courts.  This  proposition  is' 
answered  by  what  has  been  already  said  in  regard 
to  the  effect  of  the  British  Act  of  1870,  and  the 
aotion  of  the  Ck>vemment  of  the  United  States  in 
Uie  cases  which ;  h^w  hitherto  arisen.  Iforeorer^  • 
if  the  action  of  the  two  Govenunents  and  the  Act 
of  1870  be  given  the  utmost  effect  poBsible  in 
favour  of  the  aooosed,  all  that  can  be  extracted  ■ 
from  them,  is  an  imjdied  engagement  to  afford 
protection  to  persons  extraditea  in  pursuanoe  of 
the  treaty  Jbnm  prosecution  for  causes  other  -than 
those  upon  which'  their  surrender  was  asked — 
which  addresses  itself  to  the  political  not  to  the  ju- 
dicial department  'It  is  not  intended  to  suggest 
that  such  can  be  their  effect,  but  simply  to  express 
the  opinion  that  in  any  aspect  they  have  no  gj^ater 
effect,  and  in  view  of  the  lan^age  of  the  treaty, 
cannot  be  relied  on  as  affording  a  legislative  or 
executive  consbraction  of  the  instrument  binding; 
upon  tha  courts.  It  may  therefbre,  without  hesi- 
tation, be  declared  that  the  olaim  of  legal  immu- 
nity here  made  ia  withont  fonndatim-in  the  treaty 
of  1842.  In  support  of  this  oondusion,  referenoe 
is  made  to  the  anUiorily  of  the  Court  of  Appeal  of 
the  State  d  KeiT  York,  which  high  court,  in 
Lagrav«*$  case,  was  called  on  to  declare  the  efibot  * 
of  this  same  treaty.  [The  court  then,  after  oon- 
sidering  some -other  questions  in  the  case,  tabs 
up  the  question  of  the  effect  of  the  allegation  in 
the  plea,  that  there  was  an  agreement  mMe  before 
Lawrence  was  extradited'  as  to  the  offences  for 
which  be  was  to  be  tried,  as  follows :]  Upon  this 
point  the  argument  made  is  that  the  existence  of  . 
such  an  agreement  being  deemed  to  be  admitted 
by  the  demurrer,  it  must  be  recognised  by  the 
court,  and  the  accused  be  protected  by  the  court 
from  prosecution  npon  an  indictment  charging 
flffenoes  other  than  .those  mentioned  in  the  agree- 
ment as  stated.  This  poution  is  Bappraed  to  be 
Buppcvted  by  tiie  rule  i^pUed  in  oivil  Mses,  when 
a  ctefendant  baa  been  mveifrled  within  reach  of 
t^e  process  of  the  court.  But  the  rule  referred  to 
has  no  application  in  criminal  oases.  The  duty  of 
the  courts  in  crimmal  oases  is  stated  ^  the  Court ' 
of  Sing's  Bench,  in  Seoit's  caee  (9  B.  &  C.  447). 
Scott  was  indicted  in  England  for'  peijnry,  and  a 
warrant  for  her  arrest  issued.  The  officer  pro- 
ceeded to  Brussels,  and  there  finding  Scott,  seiifed 
her  withoat  resort  to  extradition  proceedings  or 
other  legal  process.  Application  for  assistance 
was  then  made  by  her  to  the  British  Ambassa^r 
at  Brussels,  who  refused  to  interfere,  and  she  wAe 
carried  to  London,  where  she' was  brought  before 
the  court  upon  habeas  corpus,  and  the  above  fac^a 
were  made  to  ai^>ear.  Tenterden,  C.J.,  in  ddiver^ 
ing  the  opinion  of  the  court,  thfis  lays  down  the 
rule  in  criminal  cases :  "  The 'question  is  whether, 
IE  a  person  charg^  with  crime  is  found  in  t&ia 
country,  it  is  the  duty  of 'the  court  to  take  oare 
that  sudi  a  parfy  shaU  be  amenable  to  justice,  or 
whether  we  are  to  consider  tne  droumstancee 
nnder  which       was  brought  here.  I  thought,  ^ 
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'Oonrt.  A.  diffisrent  rale  wonld  Berionsly  embarrass 
the  adnumBtration  of  the  criminal  laws,  and  cannot 
be  permifcted  here  to  obtein,  until  it  has  received 
tiie  BBoction  of  controlling  anthoiity.  If,  then,  an 
^freement  exists  between  the  GoTomment  of  the 
United  States  and  the  Goyemment  Great 
Britain,  sncAi  as  is  set  forth  in  the  plea,  the 
performance  thereof  is  within  the  power  of  the 
Government,  hy  reason  of  its  legal  control  over 
the  firoseoating  ofiBcer.  And  all  that  need  be  said 
here  is  that  snch  an  agreement  can  avail  nothing 
to  a  defendant,  setting  it  np  by  way  of  plea  to  the 
jarisdietion  of  the  conrt  before  wluch  his  trial  is 
moved  by  the  Goremment.  The  decision,  there- 
fore, most  be  that  the  plea  to  the  jurisdiction  and 
all  subsequent  pleadings  in  this  case  be  set  aside, 
with  liberty  to  the  de^dant  to  pl«id  anew  to  the 
charges  in  the  indictment  contained. 

For  the  TJnited  States,  George  BlUa,  TT.  S.  Dis- 
trict Attorney. 

For  Lawnnoe,  E.  W.  StowyJUon  and  B.  R  Tnuy. 


CBOWV  OAaES  BE8ESYEB. 

Batwrdai/,  Jan.  20. 
(Before  Kildt,  O.B.,  Dinmah,  J.,  Fibu>,  J.,  Hud- 
SLESTOir,  B.,  and  Manistt,  J.) 

BzG.  V.  Bthbb.  (a) 
hmJe«^er~-Indictmmiforrefu8ing  to  etrveouetamer 
— Befreahment  bar—GuMtomer  aoeonvpanitd  &y  a 
large  dog—TraveUar — LagaZ  eamejor  re/utM^ 
A  rejreahmmU  bar  attached  to  and  under  the  eame 
roof  as  an  hotel,  having  a  Heparate  entroMoe  to  the 
hotdt  the  hotel  being  used  for  the  aceommodation 
of  ecfjowmere,  and  the  refraahment  bar  for  <2w 
refreahment  ^  permta  caauaUy  paaaiug,  ia  not  a 
common  law  inn,  and  the  keeper  ia  not  UabU  to 
the  common  lana  regviationa  of  an  wnkae^par. 
Semblc,  aito,  thai  a  tavom  or  ahop  where  Iwuorc 
an  «aU  by  ntotl  maraly,  and  no  aeeomtModaiion 
w  hM  OfH  /or  iramUtra  or  wai^fmera^  ia  nota 
oomman  lam  imk 
^IMrfon  ZwMM  H»<A«  khm  Umn,  1200  yofrda  of  an 
wa,  and  walking  ahoui  the  toton  with  a  dogt  for 
hia  own  reoreaiion  and  amutanent,  ie  not  a 
traioeBar  in  the  aanaa  that  he  hat  a  righi  ai 
ooyntnon  laic  to  be  provided  wiihr^wAmanlaatd 
entertainment  by  ihe  innheepet 
A  UraveUmr  aeaompanied  by  a  large  iojr,  whiA  had 
been  offenaioe  on  aforme/r  oeeonois  omd  ofvthieh 
timid  peraOTU  and  children  may  he  afraid,  hoe  no 
right  to  demand  entertainment  and  aeeommoia- 
Hon  at  an  inn  for  himaeU  and  dog. 
Ciu  reserved  f(a>  the  ot»nion(rf  this  Oonrt  by  tile 
Chairman  of  Qnarter  SanioiiB  for  the  Weatim 
division  of  the  ooonty  of  SusBez. 

The  oMiBDdeat  ma  tried  at  the  Vi«tin^thnM 
Bflsaioiu  for  tiw  western  divinon  of  ikt  oonnty 
of  SoMex,  lor  tiiai  fae^  being  a  lioeaied  ina- 
keeper,  refined  to  supply  the  proaaootor  with 
Tcfresbmenta.  Then  were  aevenl  eonnts  ia  the 
indictniant  wying  the  ehai^  aone  deseiibing 
the  pMRfwator  ae.a  tnreller,  end  otiiere  not;  but 
otherwise  nothing  tamed  npon  tiie  fotm  oi  tiie 
indictment. 

<■)  MfortBd  hr  Jonr  TMOvnov.  Han;  Bnriilir«t-Ziaw. 


under  the  sam  e  roof  and  lifsenoe,  and  open  to  tin 
street  by  a  separate  door,  was  s  r^teshnunt  bar 
called  the  Gar Iton^alone  which  nn  a  coimta  wttti 
an  open  spaoa  in  fhmt  about  ten  fbet  wide.  The 
hotel  was  used  for  the  accommodation  of  Tinton 
desirous  of  sojooming  there,  and  the  bar  fbr  the 
refreshment  of  those  casually  passing  by.  the  one 
being  divided  from  the  other  by  the  counter  in 
question,  the  attendants  having  access  from  the 
hotel,  and  serving  from  behind  the  counter. 

The  prosecutor,  who  was  a  faoueehokler,  lived  in 
the  same  town  within  1200  yards,  had  been  in  the 
habit  of  coming  to  the  premises  of  the  defendant 
accompanied  by  two  dogs ;  ho  had  f^ormerly  three. 
One  of  the  two  was  a  savage  dog,  and  geoenny 
wore  a  muzzle ;  the  other  of  the  two  was  a  quiet 
animaL  They  were  Teiy  large,  of  the  St.  Beriaid 
nisetifl  brood. 

On  tiie  3rd  Bbroh,  after  a  recent  visit  from  the 
pnMecntor,  the  defendant  wrote  to  Mm  as  folhnri : 

Boyal  Sea  Hcnua  HatdL 
W.  Craan,  Biq.  StAMMtetm. 

Dmt  Sir,— I  ngiet  to  lian  to  noMai  von  wiUbe  t» 
good  M  not  to  briv  jom  Aog  or  diwa  iato  tte  "OKttaB.* 
The  dop  and  lasH  tUa  oveaiiw  mm  hem  wash  ooMi 
plainad  of,  aad  the  doa  an  as  obJaetionaUe  ia  Oe 
'  Culton  "  as  in  the  hoteL — I  am,  jonre  trnlj, 

jAxm  Bthsk. 

And  on  the  4th  the  prosecutor  wrote  in  reply  ta 
the  deCendant  as  fdlows : 

WortUiw,  4«h  Macoh  187S. 

Deer  Sir,— reply  to  your  iK)teorjeetwd«r  I  «iB  s* 
be  on^ly  witii  toot  zeqoMt  am  mat  to  mj  di 
into  the  rrfnahnent  bar,  or  ae  yon  tamVaultw  oall 
tke  "Curltou."  whMi  tiHvaie  wrt  or  dirtv.betelk 
wiwimut  beallewad  toioUowmyiaoHBatKWiaahaii^ 
toCace.  The  oantaqnaBoa  oC  zefnttBg  a  pman  irfiifc 
ms&t  withoat  Taasonabfe  eanse  I  need  not  pofart  oat  te 
yos,  beliaviaf  yoo  eapniiHr  to  tiw  mwal  mn  of  pab- 
ItoMs;  batlmMadd  tint  hoitdsae  aa  w«tt  aaNUa 
boaaaa  are  pbwad  nadet  apaeial  hfn  acRD*  ol  irtn*  taai 
to  protaot  the  pobUo  afamat  the  pattr  tf™oBiaal,^fa»> 
sloia  mad  fraafa  or  aotaof  laOvidiaf  hadkcds.— Ton 
napeotfolly,  W.  CunL 

Ifr.  JaiBM  BjBMr. 

On  the  6th  Maroh  the  prosecutor  went  into  As 
refreahmetrt  bar,  leading  the  qniet  di^  hj  a  rftein. 
and  deraanded  refredunent,  aaking  tor  a  gbos  oC 
whisky,  but  was  (refused  by  the  person  attenfiiv 
the  Inr,  by  order  of  the  d^endant ;  the  iismn 
occurred  on  the  7tfa  and  8tfa,  when  he  a^in  was* 
to  the  ref^hment  bar  leading  the  same  dog  in 
leasfa,  and  taking  it  into  the  passage  above  de- 
scribed, and  demanded  refreshment,  tendering  tfaa 
mcney  in  pmnan^  bat  was  agnxt  xeAuedbyofdv 
of  the  defsndant. 

On  each  occasion  the  bar  was  open,  tiie  hoar  was 
proper,  and  the  order  in  itBflKreaaonaUaL  bwaa 
proved  hr  other  botd  faq>ars  tiat  oomplatsfta  hoA 
been  made  of  the  prosecutor's  dogs  bv  thair  on*- 
tomers,  and  some  of  tiiem  had  gone  cmnrfaere  iK 
consequence,  and  that  tiie  proeeontcff  had  been  n- 
tttonstrated  witii  and  himself  admittsd  to  one  ft 
the  witnesaes  tiiat "  no  doubt  his  dogs  wen  amH 
sanoe  to  tiie  hotel  keepers."  It  was  aho  ytinti 
that  other  tradesmen  in  the  town  had  onnplanBd 
of  tiie  doga»  and  also  that  tiie  dog  in  question  had 
npon  one  ocoasicm  vomited  on  tM  door  mat  el  a 
tradesman's  shop  in  the  town.  It  was  noi  piaawi 
that  the  prosecutor  was  a  travoHor  in  any  awaa^ 
otiierwiae  than,  tint  ha  was  waking  amot  tha 
town  with  his  dog  Air  lu>  own 
amusemeufci 
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It  was  oonteuded  on  the  jwjrt  of  the  proaeontor 
by  so  Fe6asiiiR  to  provide  him  with  refresh- 
units  the  deCep<£ait  comnutted  an  iudiotablo 
iffenoe.  On  the  other  hsJidt  it  wu  urged  on  the 
part  of  the  defendant,  first,  that  the  prosecator 
ms  a  local  resident  and  not  a  teaveller,  and  there- 
lore  thwe  WH  zio  oUigation  on  the  part  (tf  the 
Sefendant  to  serre  him ;  and,  seoondly,  that  at  all 
iirantB  the  defendant  was  jostifiad  nnoer  the  fore- 
pnng  oircamstonoee  in  refasing  to  do  so. 

I  deoliDed  to  stop  oase,  whioh  ultimately 
iMnt  to  the  jury.  I  told  them  that  primd  fame 
(he  defendant  was  boond  by  law  to  anpply  the 
(Erosecntor,  as  one  <A  the  pablic,  with  refreshment 
Bpoo  faia  reasonable  demand.  That  he  conld  not 
ielect  bis  customers  or  rejeot  any  from  caprice  or 
lislike,  bat  that  if  the  prosecutor  insisted  (as  he 
iid)  upon  being  accompanied  by  his  dog,  which 
Erom  ita  size,  breed,  naturoj  or  habits,  was  ob- 
(toxioas  to  hi3  customers  and  a  nnisance  in  his 
bBsiness,  he  was  justifisd  (particularly  after  notice) 
inre&uing  to  admit  or  serre  the  prosecator. 

The  jury  foimd  the  deiendant  guilty,  and  in 
BUWOT  to  me  said  they  oonsidered  the  d^en- 
dntt  was  bound  to  ssrve  the  proaesutor,  though 
KocnnpAnied  by  ai^  dofp,  «vBn  a  savage  one,  bat 
Any  foand  as  a  fact  that  the  dag  in  question  was 
not  a  saTBgeone. 

Xhe  defendant  was  bound  orer  in  his  own  re- 
xwainBOB  in  SOL  to  uppan  to  man  jadgment 
mien  oaUed  upon. 

ir  the  Ooort  OuSl  be  of  opunon  th«t  the  DOB* 
ristion  -was  right,  it  is  to  stand,  nthartnae  to  be 
iUBshed.  Jonv  Jax^b  Jomraair,  Q.G., 

Yioe-Ohairmni  of  the  Genrt  of 
Qoarter  Sesaiottsfwthe  Western 
Dirision  ctf  1^  Oounty  of  SuBBSK. 

Ko  counsel  appeared  to  argue  on  either  side. 

KsLLT,  C.B. — ^Weregret  that  thecase  has  not  been 
i^ed  hj  counsel,  as  the  pc^sts  raised  are  of  very 
Sntttpnblicandgeneralimportanoe.  However,they 
present  no  difSiculfcy  and  no  member  of  the  court 
mtertains  ai^  reasonable  doubt  upon  any  one  of 
likem.  Thiswas  BnindiotmentBgainstthedefendant 
kllenng  that  he  was  an  innkeeper  and  under  a 
legtii  ooligation  to  receive  truTolers  and  enpply 
ibem  with  refreshments  for  thnr  acoommodBtt<m, 
ind  that  he  refused  to  receive  the  prosecutor  into 
lis  house  and  provide  him  with  refreshments, 
irithont  any  lawfal  and  reasonable  excuse.  The 
sue  presents  three  questions  for  our  considera- 
iion :  First,  was  the  defendant's  house,  or  that 
Mrtion  of  the  bouse  into  whioh  the  prosecutor 
leaired  to  enter,  an  inn  within  the  meaning  of  the 
)ld  cummon  law,  which  obliges  an  innkeeper  to 
receire  travellers  and  way&rers,  and  {nrovide 
them  with  food,  snstenance  and  aooommoda- 
)iaa ;  secondly,  was  the  prosecator  a  traveller  on 
^  owanon  m  question ;  and,  thirdly,  aasmning 
ibis  part  of  the  house  to  have  been  an  inn,  and  the 
iHHMoutor  a  traveller  or  wayfarer  on  the  occasion, 
iras  there  any  lawfal  and  reasonable  excuse  for 
ihe  defendant  3  refusing  to  receive  him  and  supply 
tim  with  the  reiireshment  he  asked  for  P  As  to 
i»  first  questitm,  was  this  part  of  the  house  an 
nn  within  the  meaning  of  the  common  law  ?  The  ■ 
ase  states  "  that  the  defendant  was  the  proprietor  j 
if  the  Sea  House  Hotel  at  Worthing,"  and,  if  thej 
itatement  had  stopped  there,  there  could  hare 
been  no  doubt  on  this  point ;  but  it  prooeoda : , 
"attached  to  which,  and  nndsr  the  same  roof  and' 
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licence,  and  open  to  the  sbwt  by  a  septuate  door, 
was  a  refreshment  bar  nailed  the  Carlton,  along 
whioh  ran  a  oounter  with  an  open  space  in  fhint  ot 
about  10ft  wide.  The  hotel  was  uBed_  for  the 
accommodation  of  visitors  desirous  of  sojoamiur 
there,  and  the  bar  for  the  refireshment  cS  those 
casually  passing  by,  the  one  bwi^  divided  from 
the  otoBT  by  the  oounter  in  question,  the  attend- 
ants having  aooesa  from  the  hotel,  and  serring 
behind  the  oounter."  [His  Lordship  also  here 
rmd  the  letters  set  out  in  the  oase  in  order  to  show 
that  it  was  not  the  house  or  hotel  to  whioh  the 
oase  related,  but  a  mere  shop  or  bar  in  whioh 
spirits  were  sold.]  Upon  these  &cts,  I  am  of 
opinion  tiiat  a  shop  or  refreshment  bar  of  the 
description  like  this  one  is  not  tm.  inn  within  the 
meaning  of  the  common  law.  An  inn  at  common 
law  is  defined  to  be  a  place  for  theaooommodation 
of  travellers  and  wayfarers.  A  tavern  or  shop,  or 
bar.  where  only  liquors  are  sold  byietail  is  mot 
within  the  legal  meaning  of  the  word  "  inn,"  and 
the  proprietor  is  not  bound  to  comply  with  alt  the 
obligations  of  an  innkeeper  at  common  law.  On 
this  ground  al(mflb  yix.,  that  the  proBeeutor  is  wit 
an  innkeeper  wi^in  the  definition  of  the  tenn 
innkeeper  at  common  law,  it  would  be  eaoof^  fitr 
the  purposes  of  the  case  to  say  that  the  conviotian 
could  not  be  sustained.  The  second  question  is. 
Whether  the  prosecutor  was  a  traveller  or  w^- 
farer  on  the  occasion  in  question?  Now  the  case 
states  that  the  proaecutor  lived  in  the  same  towh, 
within  1200  yards  of  the  defendant,  and  lutd 
been  in  the  liabit  of  coming  to  the  premises  6f 
the  defendant  accompanied  by  two  dogs  ;  and 
on  the  3rd  Karoh  went  into  the  refreshment 
bar  leading  the  quiet  dog  by  a  chain,  and  de- 
manded re&eshment,  asking  for  a  glass  of  whis^, 
but  was  refhaed  by  order  of  the  iTefeudant.  ^o 
same  thing  ocoorrod  on  Che  7th  and  8th  of  Mait^. 
It  thus  ^peazs  that  the  defendant  lived  on  I3ie 
no  matter  whether  a  quarter  or  k  half  vah 
Now  can  anyone,  suppose  for  a  moment  thAt 
under  the  mroomstanoes  ^e  defendant  was  'a 
teavellw  f  He  dearly  was  not  a  traveller  or  in^- 
farer,  but  a  msre  resident  in  the  town  taking  a 
walk  and  calling  at  this  bar  for  a  glass  of  whis^. 
It  is  Bcaroely  neceraaiy  to  say  that  is  essential 
that  the  indictment  should  all^e  that  the  prose- 
tor  was  a  traveller,  but  there  is  the  caae  jtf 
The  King  v.  LueUin  (12  Mod.  445),  where  aia.  in- 
dictment agMUst  an  innkeeper  for  not  receiving  ^ 
guest  was  quaahsd  for  not  all^^;iug  that  he  was  a 
traveller.  The  third  question  is  one  Whii^ 
might  be  attended  with  aome  difficulty,  in  oert^ 
cases,  bat  upon  the  facts  stated  here  tliere  is  none. 
Assuming  tor  ibe  purpose  of  this  ^question  thM 
this  re&eahment  bar  was  an  inn  and  pie  pins^- 
out(n  a  tnvellw  or  myfiurer,  was  tbe,  rtfnsall  to 
serve  the  proseoutor  made  on  a  IawfU[.and  reason- 
able igroundP  It  appears  tjiat  the  DTOsecntor  had 
been  in  ^  bslnt «  gcong  to  the  oefeAdanlfB  bar 
aocompanied  by  two  dogs,  and  ha&  had  threb. 
One  or  lAie  two  was  a  savage  dog,  and  generally 
von  a  mnzzlei  the  other  dog  was  a  quiet  one  ; 
and  they  were  v^  large  dogs  .of  the  St.  Bernard 
mastiff  breed.  Od.  the  3rd  of  Hatch,  after  a 
recent  visit  from,  the  prosecutor,  .the  defeudailt 
wrote  the  letter  sot  out,  and  on  the  4th  theproB^- 
outor  wrote  the  letter  in  reply,  also  set  put  m  tlie 
ease ;  and  then  oh  ihe  6tb  the  prosecutor  went 
to  the  bar  accompanied  by  a  lar^  doe  of  the  .  £{t. 
Bernard  breod,  and  though  the  jury  nayo.  foodd 
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ruin  u|iuu  bius  puiuii,  lur  buere  may  uo  »  aute  la 
which  an  innkeeper  would  be  bonnd  to  sapply  a 
traveller  or  wayfarer  with  refreshment  thoagh  he 
might  be  accompanied  by  a  dog  ;  bat  the  inn- 
keeper woald  have  a  right  to  say  that  he  woald 
pat  him  into  a  safe  place.  I  will  reserve  my 
opinion  as  to  that  till  sttoh  a  case  arises.  In  this 
case,  however,  I  think  the  drfendant  was  not 
bonnd  to  admit  the  proseontor  as  a  goest.  The 
innkeeper  has  a  right  to  Bay  that  "the  men, 
women,  and  children  who  are  likewise  to  be  ao- 
oommodated,  and  are  within  this  hoos^  are  lUcely 
to  be  disturbed  and  alarmed  by  a  large  dog,  and 
I  do  not  think  that  I  ought  to  subject  my  gnests 
to  saoh  an  annoyance."  Taking  all  the  facts  stated 
in  the  case  together,  I  am  of  opinion  that  this  was 
not  such  a  dog  as  entitled  the  owner  to  require 
that  the  dog  snonld  be  admitted  into  the  inn  as 
well  as  himself.  I  am,  therefore,  of  opinion  that 
the  conviction  should  be  (Quashed. 

DsNUAN,  J. — I  also  think  that  the  conviction 
should  be  qnashed.  It  is  desirable  to  call  atten- 
tion to  the  definition  of  an  inn,  laid  down  in  4 
Stephen's  Comm.  271  (7tb  edit.):  "We  may 
rnnark  here  an  inn,  beioff  intended  for  the 
lodging  and  receipt  of  traTefiers,  ma;^  be  indicted, 
rappressed,  and  the  innlceeper  fined  if  a  traveller 
be  refused  entertainment  by  him  withoat  a  very 
sufficient  cause ;  for  thns  to  frustrate  the  end  of 
its  institution  is  held  to  be  disorderly  behaviour, 
and  therefore  punishable  aa  an  offence,  besides 
exposing  che  landlord  to  be  sued  for  damages." 
"Now  three  things  are  required  to  support  the  in< 
dictment  by  the  common  law :  first,  that  the  defen* 
dant  be  an  innkeeper ;  secondly,  that  he  refuse  en* 
tfunment  to  a  traveller ;  thirdly,  that  he  have  no 
sufficient  oanse  for  such  refds^.  This  is  an  in- 
dictable offeuco,  and  must  be  clearly  made  out, 
and  there  must  be  evidence  on  which  it  can  be 
reasonably  found  that  the  defendant  comes  within 
the  three  propositions  to  be  established.  Do  these 
elements  exist  in  this  oasef  First,  as  to 
whether  this  was  an  inn ;  it  is  clear  to  me 
npon  the  evidenoe  that  although  the  defendant  was 
keeping  an  inn  immediately  adjoining  the  rdfresfa- 
ment  bar,  still,  in  reference  to  the  refreshment 
bar,  he  was  not  acting  aa  an  innkeeper.  I  think 
that  the  refreshment  bar  was  in  the  nature  of  a 
^op  and  not  an  inn  within  the  meaning  (tf  the 
innkeeper's  liability,  as  to  which  the  law  requires 
that  people  when  travelling  should  not  be  kept 
out  at  a  time  when  they  require  food,  lodging,  and 
entertainment  by  a  capricious  choice  of  customers 
6n  the  part  of  the  innkeeper.  There  must  be  a 
liability  to  do  the  act  qua  innkeeper.  On  that 
ground  I  think  the  conviction  ought  to  be 
quashed.  The  second  point  is  correlative  to  the 
mrst  point,  and  flows  from  the  law  applicable  to 
that  The  prosecutor  was  not  a  traveller  coming 
to  an  inn  to  obtain  hospitality  there.  He  simply 
came  and  asked  for  a  glass  of  spirits  at  a  place 
where  thero  was  no  such  accommodation  as  an 
inn  affords.  In  BwrgetB  v.  GUmenta  (4  Sf.  &  S. 
396) — an  action  against  an  innkeeper  for  t^e  loss  of 
g&CMB — Lord  Ellen  borough,  C.J.  says  "Nowthelaw 
obli^B  an  iimkeef>Gr  to  keep  the  goods  of  persons 
oommg  to  his  inn,  combA,  hospitandi,  safely ;  so 
that,  in  the  language  of  the  writ,  pro  defecltt  hoepi- 
iatorit  iiamn»m  non  evmiat  vUo  modo  i  and  in  the 
course  of  his  judgment  he  says, "  Now  let  ns  con- 
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show  his  goods  to  customers,  and  one  of  his  hazes 
was  lost  out  of  that  room.  Lord  Ellenboroogh 
said  "  An  innkeeper  is  not  bound  by  law  to  find 
show  rooms  for  nis  guests,  bat  on^  convenient 
lodging  rooms  and  lc»ging.  The  innkeper  not 
being  Bound  to  find  any  more  than  lodging  anda 
OQUvenient  room  for  refreshment^  tbia  doee  not 
satnsfy  his  ohiect^  but  he  inquires  for  a  tlurd  zona 
finrt^ejmrposeof  ezposiiu:  m  tt  his  wares  to  viev, 
uid  of  mtroducing  a  numtier  of  persons  over  whom 
the  innkeeper  can  hare  no  check  or  control,  aoi 
this,  aa  it  seems  to  me,  for  a  purpose  wholly  alien 
from  t^e  ordinal  purpose  of  aa  imi,  whuA  ia 
ad  hofpUandoi  JuminM.  I  tAierefore  think  that 
the  prosecutor  in  this  case  was  not  a  traveller 
coming  to  an  inn,  caasd  hoapUandit  but  a  mere 
customer."  Besides,  the  case  states  that  it  was  oot 
proved  that  the  prosecutor  was  a  traveller  in  my 
sense  otherwise  than  chat  he  was  walking  about 
the  town  with  his  dog  for  his  own  recreation  ind 
amusement.  As  to  the  third  point.  The  finding 
of  the  jury  that  the  defendant  was  bound  to  serve 
the  prosecutor  ^ugh  aooompsnied  by  any  dog, 
even  a  savage  one,  is  a  moat  unreasonable  state- 
ment of  the  Uiw,  wiUi  which  the  joiy  bad  oothing 
to  do.  U  a  oostomra'  enters  witii  a  savage  dog  a 
landlord  must  have  a  right  to  protect  himaelf  sad 
his  customers  agunst  it.  The  |uiy,  however,  hue 
found  that  this  was  not  a  savage  dog,  yet  it  was  a 
large  dog  calculated  to  frighten  small  people,  and 
we  cannot  leave  out  of  sight  what  oocurred  on  a 
former  occasion  with  respect  to  this  dog  and  its 
weakness  on  that  occasion.  I  think,  therefore, 
there  was  a  suffident  legal  excuse  for  refusing  to 
serve  the  prosecutor. 

Field,  J.  and  HuDDLEsToy,  B.  concurred. 

]|£anisty,  J. — I  am  of  the  same  opinion.  I  onl^ 
wish  to  guard  against  being  sappoaed  to  admit 
that  a  traveller  coming  to  an  inn  has  a  right  to 
take  his  dog  with  him. into  a  room  oocupwd  by 
several  customers.  If  one  may  do  it  all  may  m 
it,  and  as  at  present  advised  I  think  a  landlord  is 
justified  in  refusing  to  admit  a  traveller  brings 
his  dog  into  a  room  so  occupied. 

OomtieUo»  fuoAii. 
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frineipal  eniUon  iogdKer,  and  asked  A«m  to 
modify  the  atrin^eney  <^  tome  of  the  provitiont  of 
their  conttxicta  %n  order  that  the  eompanv  m^at 
not  he  compelled  to  diecontintie  a  projliabte  huti- 

SAd  {afirmiM  {he  deeieion  of  the  Master  of  the 
BolU)  that  MM  UKu  no  such  pradieal  dedaration 
^at  the  eomvany  eovM  not  meet  their  engage- 
ments as  toowd  justify  a  credUor,  who  had  eon- 
traded  to  deliver  poods  on  credit,  in  rejusing 
to  make  theddUienee  according  to  his  contact. 
This  was  an  appeal  hj  the  Oarnforth  Hematite 
Iron  Company  from  the  refasal  of  the  Master  of 
the  Bolls  to  admit  them  to  prore  for  the  sum  of 
2138Z.  damages  against  the  estate  of  the  Phoenix 
BesBemer  Steel  Company,  now  in  liqnidadon.  On 
the  Slot  Oot.  187^  tiia  Camforth  Company 
entered  into  a  oontraot  with  thel^csniz  Company 
ior  the  sale  to  the  latter  oompuij  of  2000  tons  « 
pig  iron,  as  to  1250  tons  at  51.  per  ton,  and  as  to 
the  other  1250  tons  at  4Z.  17«.  6d.,  per  ton,  to  be 
deliTwed  at  the  buyer's  siding  at  Ickles  over  the 
next  ten  months,  "say,  in  about  eqnal  monthly 
•qnantities ;  payment  by  four  months'  bills  net,  or 
cash  less  2^  per  cent,  disconnt,  on  the  10th  of  the 
month  following  each  dehTery."  On  the  4th  Nov. 
1874,  a  similar  contract  was  entered  into  between 
tho  same  parties  for  the  sale  of  2000  tons  more  of 
pig  iron,  but  the  payment  was  to  be  "  in  cash  on 
the  15th  of  the  month  next  following  each  delivery, 
lees  2^  per  cent,  disconnt."  Thetre  was  also  an- 
other contract  on  the  11th  Jan.  1876,  for  200  tons 
«l  pig  iron,  "  delivery  to  be  made  in  about  equal 
proportions  over  the  next  four  months,"  and 
payment  to  be  in  cash  on  similar  terms. 
tJnder  the  first  oonteaot  the  Camforth  Com- 
pany delivered  to  the  Fhoeuix  Company  266 
"tons  in  Nov.  1874;  262  tons  in  Deo.  1874;  180 
-tons  in  Jan.  1875;  and  102  tons  in  Feb.  1875. 
Tinder  tho  second  contract  the  Camforth  Com- 
^MDT  delivered  to  the  Phosniz  Company  42  tons 
m  Nov.  1874.  No  farther  deliveries  were  made 
imder  these  two  contracts,  and  no  delivery  was 
«rer  made  under  the  third  contract.  The  delive- 
ries under  the  second  contract  were  suspended 
after  the  first  delivery  in  Nov.  1874  at  the  request 
<4  the  Phoenix  Company.  On  the  24th  Feb.  1875, 
the  Phoenix  Company  called  together  a  meeting 
of  their  principal  creditors,  and  stated  to  them 
that  the  company  requ^ed  further  capital  to  carry 
on  their  busineM,  km  asked  the  creditors  to  oon- 
aent  to  modify  the  terms  <^  their  contracts  and  to 
give  the  ocnnpai^  an  extenaion  of  time  for  pay- 
ment so  as  to  enable  them  to  raise  farther  capital. 
The  Camforth  Company  attended  this  meeting. 
After  this  meeting  the  Camforth  Company  made 
no  more  deliveriee  under  their  oontractSi  and  they 
now  alleged  that  the  Phosnix  Company  had  at 
that  meeting,  in  effect,  declared  themselves  insol- 
v&it,  and  that  the  Camforth  Company  were 
llienc«forth  justified  in  refosingto  make  any  more 
dehveries,  except  upon  the  terms  of  immediate 
oaeh  payment.  As  a  matter  of  fact,  however,  the 
shareholders  of  the  Phoenix  Company  afterwards 
resolved  to  raise  more  capital  by  means  of  calls, 
ind  the  company  continued  to  carry  on  their 
insinesa  during  March,  April,  and  May  1675.  On 
the  23rd  Apnl  1875^  as  the  Camforth  OompaOT 
refused  to  make  any  more  deliveries  under  their 
aontraota,  the  Pboaniz  Oompaoy  ffm  tium  notioa 
Uiat  they  cancelled  tlie  amfanots.  At  the  end  of 
Ifay  a  firm,  whoae  aooeptanoes  to  a  large  anunint 
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were  held  br  the  Phoenix  Company,  Btopi>ed  pay- 
ment. Mid  tne  resolt  was  that  the  Phoenix  Com- 
pany was  compelled  to  suspend  payment  idso,  and 
they  resolved  npcm  a  voluntary  winding-up.  The 
Camforth  Company  claimed  to  prove  in  the  wind- 
in^np  for  2138Z.  cumages,  caused  b^  the  canoel- 
latitm  of  the  oontraots  by  the  Phoenix  Compai^, 
that  sam  being  in  respect  of  the  difference  be- 
tween the  market  price,  at  the  date  of  the  wind- 
ing-up, of  the  iron  that  had  not  been  delivered 
under  the  three  several  contracts,  and  the  price  of 
the  same  reserved  by  the  contracts. 

In  the  court  betow  the  Master  of  the  Rolls  in 
giving  jnd^ent,  after  stating  the  facta,  said: 
"  The  question  is  whether  t^ere  was  snoh  notice 
of  insolvency  aa  entitled  the  vendors  to  refuse  to 
detiver  any  more  iron  without  ouh,  to  altar 
the  terms  of  the  oontraots.  Now,  as  I  undentand 
the  deoirions,  whoi  there  has  been  an  actual  in- 
Bolvenoy,  and  a  dedantion  that  ^  man  does  not 
choose  to  pay,  the  vendor  is  not  bound  to  deliver 
without  the  cash.  It  is  unmsonable  to  say  that 
he  commits  a  breach  of  contract  by  not  delivering 
that  which  he  has  notice  will  not  be  paid  for.  All  the 
oases  on  the  point  are,  I  think,  sammed  up  by  Mel- 
lish,  L.J.,  in  the  case,  which  has  been  so  often  re- 
ferred to,  of  Ex  parte  Chalmers  (L.  Bep.  8  Ch.  App. 
289 ;  28  L.  T.  Rep.  N.  S.  325) ;  and,  as  I  understand 
it,  he  comes  to  the  conclusion  that  it  depends  upon 
the  question  whether  tine  insolvent  purchaser  in  tnat 
case  was  ready  and  willing  to  pay  the  price  both  of 
the  November  and  December  instalments.  It  is 
quite  cleaf  that  he  was  not.  Thenhegoesontosay 
why  not— namdy,  because  he  had  given  notice  ot 
insolvency,  which  means  that  he  did  not  intend 
to  pay.  l^ierefore,  the  real  question  is  whetiier 
the  company  has  given  notice  of  inadvenoy — 
of  not  intencUng  to  pay.  Now,  what  h^ipened? 
[After  referring  to  the  facts  upon  this  point,  his 
Lordship  continued] :  Under  these  circumstanoss, 
can  I  acAd  that  there  was  such  a  declaration  of 
insolveucjr  as  was  notice  to  the  vendors  that  their 
bills,  if  given,  would  not  be  paid,  so  that  it  made 
it  unreasonable  to  call  upon  them  to  perform  th^ 
contract.  Now,  in  the  absence  of  decision,  I  do 
not  think  I  ought  to  carry  the  principle  fiirthw. 
The  principle,  no  doubt,  is  not  to  interfere  witii 
men's  contracts,  and  not  to  imply  a  term  unneces- 
sarily ;  but  the  courts  have  gone  to  this  extent : 
they  have  said  that  when  there  is  an  insolf  enqy 
declared  which  amounts  to  a  notice  to  the  vendor 
that  he  will  not  be  paid,  it  is  nnreaaonable  to  sap- 
pose  that  pwaons  ocmtraoted  in  view  of  that  ocm- 
tingency,  and  intended  that  the  vendor  should  be 
liabi  Is  in  damages  Uir  not  delivering  goods  when 
it  was  certain  that  he  would  not  be  paid  for  diem. 
It  is  similar  to  the  doctrine  of  stoppage  in  transitu, 
by  which,  on  the  insolvency  <^  the  purdiaser 
becoming  known,  the  vendor  may  stay  his  goods 
and  prevent  them  from  being  delivered,  although 
perbiKw  by  law  the  legal  right  of  possession  has 
passed  from  the  vendor  to  the  purchaser.  Those 
are,  so  to  say,  terms  implied  by  the  law  of  con- 
tracts, or  rather,  they  are  little  additions  made  to 
the  oontract  in  view  of  their  reasonableness,  but 
yon  are  not  to  alter  men's  contracts  on  that 
ground.  It  appears  to  me  that,  to  brio^  it  within 
the  rale,  Awe  most  be  that  sort  of  insolvency 
deolared  which  ought  to  satisfy  every  reaacmablo 
man  that  tiiere  is  no  intention  on  the  part  ot  the 
punihaser  to  pay  for  the  goods.   That  there  is 

neither  intention  nor  probabiUty  of  l^d<HBK- 
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BO,  U,  1  think,  the  wa;  in  which  MelUih,  LJ*,, 
ii^aidB  to  pnt  it  in  JBa  parte  Ohamhera.  Now,  in 
the  oMe  of  Morgan  t.  fain  (L.  Bep.  10  C.  P.  15)  it 
IB  put  on  TBther  a  difiereot  groimd,  alttbongh  it 
still  follows  oat  what  took  place  in  Ea  parte 
Ohedmere.  It  is  there  eud  that  the  insolTent  mnet 
intend  to  ahandon  and  to  pat  an  end  to  the  con- 
tract, and  that  in  that  case,  the  vendor  oertunij 
will  not  insist  on  deliv^y,  because  if  he  insists  on 
deliveiy  fae  insists  on  dehrerine  the  goods  withont 
getting  paid  diem.  In  ottker  words,  it  oomes 
to  this,  that  Hm  uuolwit  not  hanng  done  any^ 
thing,  would  be  held  to  have  abandoned  die  oon- 
traot  br  reaaon  of  his  insoWency,  and  his  not 
haTing  giTSn  notice  to  airjrbody  to  complete,  and 
the  yenaar,  not  having  done  ai^hing,  and  having 
tak«i  no  steps  to  deliver,  must  be  treated  as 
having  abandoned  it  too.  The  reanlt  of  that  was 
that  in  that  oaae  there  was  a  mntnal  intention  to 
abandon  and  reaoind.  I  cannot  possiblT  ho^d  that 
in  this  case  diere  was  anything  like  that  on  the 
part  of  the  porohasers.  thej^  were  willing  to  pay 
the  money,  and  thei^  were  insisting  that  they 
would  be  able  to  pay  it  by  the  time  uie  dehvery 
was  made.  There  was  no  abandonment  on  tfaie 
part  of  the  vendors,  beoanse  they  sai^  '  We  will 
dsliver  if  you  will  pay  ua  cash.'  Ther^ore,  this 
is  net  a  case  of  abandonment,  bnt  a  oaae  of  re> 
foaal,  and  die  aniy  qaeattoa  Is  whether  they  were 
jnst^ed  in  monng  die  Tetnsal;  8flBd,a8  I  said 
before,  I  think  th^  were  not  ^nie  oompai^  wwe 
aotaally  solvent  uid  taking  steps  to  ndse  tihe 
money,  which  steps  were  assamed  by  both  parUea 
to  be  reasonable  and  likely  to  socceed.  They  were 

fivin^  notice  that  thejr  wonld  be  able  to  pay  in 
oe  tune  if  the  othw  side  wonld  deliver,  and  they 
iond  fide  intended  to  ruse  the  money  and  pay  for 
the  goods.  They  were  not  then  insolvent,  and 
they  did  not  decwre  themselves  insolvent,  in  the 
sense  of  meaning  or  saying  that  there  was  neither 
possibility  nor  intention  ofpaying.  The  mere  fact 
that  a  man  says,  '  I  am  embarrassed  and  1  may 
have  a  diffioalty  to  pay,  bat  go  on  with  the  con- 
tract and  I  wiU  find  money  enough  to  ]»▼  yoar 
olaim,'  cannot  be  sufficient  to  brmg  it  wiwin  the 
rule  so  as  to  snpnadd  a  term  to  &e  cantraefc  or 
«iidtle  a  man  to  say,  *  I  will  vaiy  the  tanna  a&d 
not  strictly  adhere  to  the  origw*>l  terms  of  the 
oontraot.*  It  appemtometlwtif  Iwaretohold 
fhofe.  I  should  be  extending  the  role  to  a  case  in 
vrtiioh  the  principle  does  not  really  apply  by  saying 
diis  was  a  case  whioh  enUded  toe  vendors  to  say, 
'We  will  not  deGver  widumt  cash  pmnente.' 
Therefore,  in  my  opinion,  the  q>pIioationniilB,  and 
the  ai^luMnts  mnst  pay  the  eoste." 
The  Carnforth  Company  a;^»ealed  firom  this  de- 


Loeoek  Webh,  Q.G.  and  A.  Bailey,  for  the  appel- 
lants, contended  that  the  Phoenix  Company  at  the 
meetinf;  of  the  24th  Feb.  1875,  had  declared  them- 
selves msolvent  within  the  meaning  <A  the  deci- 
sion of  the  Conrt  of  Appeal,  in  the  case  of  -Ete 
parte  Chahnen.  The  meeting  cit  the  24th  Feb. 
was  to  aak  forbearance,  and  to  say  that  the  com- 
pany ooold  not  go  on  withont  an  extension  <^ 
credit,  thns,  in  the  language  of  IfeltiA,  L.J.,  in 
ISv^parta  OhtJmera,  practically  goring  nodoe  of 
their  inabiUty  to  pay.  'Hiey  iJso  referred  to 

JbConiniflt  CorporuOM^  20  I..  T.  Bap.  ir.fi.'9M; 

L.Bep.8Eq.l4; 
StMHier  V.  .BanuMa  and  oMihtr,  81 L,  T.Beo.  KJB. 
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£«  3V«nt  and   H«tmb«r  SkUMAfima  OammmHi 
SOL.T.Bap.K^.801;  38  L.  J.  4B5.  Oh. ;  L.  B^. 
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BagsKawe,  Q.O.,  Oharlee  GouU,  and  G.  C.  Price, 
for  the  liqnidatoi^,  contended  that  there  was  no 
declaration  of  insolvency  on  the  24th  Feb^  and 
that,  in  faot,  there  was  no  inaolvenfT-  then,  nor 
for  some  months  afterwards.  The  meedngof  the 
24di  was  a  mare  fkiendly  meeting  by  the  Fhosniz 
Gom^y,  to  attempt  to  mdnoe  aima  of  their 
principal  creditors  to  modify  the  atringanoy  of 
some  of  the  provisions  of  their  oontraots^  In  tin- 
oases  referred  to  by  the  appellants,  there  had 
been  a  distinot  declaration  ot  insolvency  or  aouud- 
defiknlt^  where  die  vendor  was  held  not  boaad  to 
deliver  any  more  goods.   They  cited 

Am.  v.  SaditTB'  CoHmmy,  10  H-  of  L.  Oaa.  4M ; 

Froit  V.  Knight,  26  L.  T.  Bop.  N.8.  77;  L. 
7Er.lHi 

fiwnpMnv.  CWepte,  37 IJ.  T.  Bap.  ItS.  MB  ;  L.  Bn. 

8Q3.14;4aL.J.a8,QA; 
Frtath  V.  Burr,  M  L.  T.  Bap.  N.S.  77S;  L.  B«. 
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With€r$'T.  B^nold*,  2  B.  &  Ad.  888  j 

Morgan  v.  Bum,  SI  L.  T.  B^.  NJS.  616;  L.B«p, 

10  a  p.  15. 

LoeoA  Webi,  Q.C.,  in  reply. 

Jamss  L.J. — ^The  fall  disoDssion  whioh  this  case 
has  received,  and  I  may  add  the  very  able  argo- 
ment  whitA  we  have  heard  from  Hr.  Bsgsfaaire^ 
have  removed  entirely  the  doobts  and  diffioalties 
whidi  dmni^ioat  a  gvsat  part  of  the  cms  I  cinloi 
tained  as  to  whether  the  deaaiiHi  of  theMirtBraC 
die  Bolls  was  oorrect.  lam  satisfied  now  that  dw 
deoisumof  the  Master  of  the  Bdls  was  ccRTeoL  The 
qoestuon  is  whether  there  was  on  and  after  the  34th 
of  Feb.  such  an  insolvenoy  or  etuAi  a  declanlaasi 
of  insdvenoy  as  to  bring  the  ease  within  the  ruler 
as  laid  down  in  the  oaae  of  Ex  parte  Okatmen,mmA 
the  cases  whioh  have  followed  that  case.   How,  £ 
do  not  think  that  I  shall  be  oompetent  to  lay  doHm 
(and  I  do  not  know  that  it  would  be  oonvesiieaA 
or  useful  to  lay  down)  anything  prrtending  to  be 
Ml  ezhansdve  oatal<^^  of  the  circomstanoea  i  ' 
oases  in  -rrtuoh  that  wonld  be  so  held ;  bat  I 
satisfied,  upon  the  facts  as  now  distdoaed 
made  clear  to  us,  that  there  was  in  no  sobm  x£ 
the  word  an  insfdvency  or  deobratioB  of  insolTCsiv 
at  du  time  of  the  meeting  of  the  Sith  of  Kak. 
The  oompany,  no  donbt,  was  a  limited  oum|i—(y, 
bat  a  oompany  having  a  yhxj  large  asaoaat  «C 
proper^  and  audd.  plant ;  having  also  a  vetr  am- 
siderabte  atooant  <n  anoaUed  iMipftal.  and  aaaa^ 
the  months  of  Feb.,  l^rcb,  sad  April,  tmd  1 
brieve  daring  the  mendi  of  ISmj,  if  not  latar,  at 
all  events  daring  die  month       Hay,  they  otni- 
tinned  to  curry  on  dieir  bnaineas,  emtinttad  ■Mat- 
ing their  liabihtieB  and  receiving  tbe'debts  dn*  to 
them  as  a  gwng  and  a  solvent  cMioem.  It  is  mat 
immaterial  to  observe  that  daiing  that  intaml 
they  paid  one  bill  at  en^anM  dae  to  die  nififillaaii 
nnder  their  own  contract.  Thnjannnptnisnnthn' 
lull  of  exchange,  whioh  was  tendered  to  theaa  li^ 
the  appellants  for  their  aooeptaqeeb  Thntaa 
th^  were  going  on  masting  tkeir  liahflitiaB 
receiving  ue  soiu  from  wnloh  thoaa  lisUlitHa 
were  to  be  mat.  But  itis  saidthatinthaMlfc 
of  Feb.  they  called  their  eredhora  togedMr.  Of 
oonne  that  ia  an  ambigaoos  phrase.  OaUiiK 
ereditors  tcwether  has  a  kind  of  feeohaioal  msai^ 
nnder  the  Acts  of  FarliameoU  and  also  in  eo^- 
tamial  phraseohwy.  Aoeordii^  to  that  Yiav  jt 
WBLOUKts  to  a  jnaSoal  wisdinpapk  or 
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of  that  kind.  But  here  what  really  did  take  place, 
when  we  understand  it,  is  that,  being  nnder- 
capitalled,  having  a  larger  business  than  they 
could  easily  and  conveniently  carry  on  with  the 
actual  amount  of  ready  assets  that  they  had 
anilable,  tfaey  called  togethra:  a  few  of  their 
principal  creditors,  to  whom  they  were  onsto- 
merg,  and  probably  profitable  cnBtomeiB,  in 
tlie  ardioary  course  of  baainess  as  it  went  on, 
and  said,  "Now  we  require  more  capital  and 
mora  eradii,  nod  if  we  do  not  get  one  or  both  of 
Ibem  we  shi^l  have  to  stop,  t£at  is  to  say,  not 
rtop  in  the  smae  in  whk^  we  shall  have  to  be* 
«onw  inoolvent  «td  to  dishonour  oar  bills,  and 
sot  to  pay  our  creditors,  but  we  Bhsll  have  to  do 
u  a  banker  does  when  he  shuts  his  doors,  and 
w©  shall  h%Te  to  disoontinne  that  business  which 
we  are  carrying  on,  which,  if  it  is  carried  on,  may 
be  profitable  to  us,  and  which  may  be  profitable 
to  yon,  bat  which  is  not  profitable  at  present." 
Th«y  Bud :  "  We  shall  want  more  capital  and 
more  tinoe ;  will  you  come  in  to  us,  and  make  an 
UTsa^etBent  with  us  P  "  A  discussion  with  a 
few  friends  seems  to  me  to  be  very  little  more 
than  a  discussion  with  a  banker  under  similar 
circumstances;  but  in  this  case  it  ended  with  an 
intention  to  raise  30,O0OZ.  more  cwital  by  pre* 
Ivenoe  ehareB,  and  \yr  calling  np  the  sbfurea  of 
those  tibanholdere  whose  solvency  has  not  been 
iIUMtioned  hy  anytiiing  which  has  been  laid  b«fore 
ns,  sod  then  it  was  sooght  to  get  further  time  for 
their  oontraots,  which  would  enable  thera  to  carry 
OBanmchlargerbosiness  than  they  otherwise  could 
wry  on.  That  being  the  state  of  things  it  seems 
to  me  that  reversing  tbe  decision  oF  the  Master  <A 
the  Rolls  wonld  be  extending  the  rule  beycnd  any 
reasonable  limit,  and  lead  to  enormous  inoon- 
vaiience,  and  that  it  wonld  entitle  persons  who, 
like  the  appellants,  had  refused  to  complete  a  con- 
tract to  say,  "  We  suspected  thst  you  were  not 
solvent,  iod  that  if  things  came  to  a  winding-up, 
JOB  woald  not  be  able  to  pay  your  bills,  and  tbe 
erat  has  shown  that  we  were  right."  That  is 
oot,  in  my  opmion,  sufficient  to'  bring  it  within 
the  rule ;  bat  there  must  be  something  at  all 
events  like  prcvred  or  admitted  insdvenCT',  or  otr- 
CDmstanoee  showing  beyond  all  doubt  that  thn* 
were  insnlvent  at  that  time — circamstanoes  which 
aaoonted  to  a  tamt  or  practical  dedaration  that 
tiwy  wonld  not  be  ready  and  willing  to  meet  ^eir 
■et^agnnentswhen  their  engagements  becamedue. 
nnt  nas  not  been  proved  in  this  case,  and  not 
being  proved,  I  am  of  opinion  that  the  Master  of 
the  Bolls'  judgment  is  right,  and  that  this  appli- 
cation ranst  be  dismissed  with  costs. 

Baqgallat,  J.A. — ^It  is  unnecessary  for  me  to 
say  what  my  opinion  of  this  case  would  have  been 
if  the  meeting  of  oredit<m  held  on  the  24th 
^b.  had  been  a  meeting  summoned  undw  the 
Bankruptoy  Act,  and  if  at  that  meeting  a 
Btatwnent,  either  in  writing  or  verbally,  had 
been  laid  before  the  creditors,  indicating  an 
inaUlity  On  the  part  of  tiie  ^Keaix  Gosa- 
iMoy  to  meek  Hkmr  engeeeowBls;  but  I  am 
by  no  means  osrUdi^  meaw  vnA  iaA  been  VbK 
-■eaae,  having  regard  to  tbe  arcumstoneea  which 
sabseqnentTy  transpired,  and  particularly  to  the 
payment  of  theAeqoeof  210?.,and  to  the  moeting 
of  the  bill  whidi  became  due  in  thu  month  of 
March,  that  this  case  wonld  even  then  have  been 
brought  under  the  authority  of  the  case  of  Ex 
OA<aIm«v  and  the  oOer  oases*  that  have  been 


referred  to.   It  is  nnnecesaary,  howe' 
into  that  question,  for  I  am  satisfied  t 
meeting  of  creditors  on  the  24th  of  Fe 
statement  was  made.   The  meeting  wa 
by  notice  addressed  by  the  Phcenix 
saying,  in  eflect,  that  they  had  request 
three     their  principal  creditors,  their 
meet  thnn  for  the  purpose  of  sedng  wht 
ments  might  be  made ;  and  one  test  wh 
applied  in  my  own  nund  to  the  consit 
this  question  is  this:  Wonld  it  h 
possible  for  the  Fboenix  Oompai^  to 
a  compulsory  order   made  upon 
winding'np  in  respect  of  wbst  tt 
at  that  meeting.   I  venture  to  think  it 
None  of  the  cireanutanoes  pointed  out  1 
of  Parliament  as  unounting  to  inahili 
the  payment  of  their  debts  would  I: 
covered  by  what  took  place.   It  appeal 
have  been  an  honest  endeavour  on  the  i 
Phoenix  company  to  obtain  from  their 
creditors  certain  modifications  of  the  ge 
ditions  of  a  contract  by  which  they  wei 
time  bound.   If  they  could  have  obta 
modification,  they  might  possibly  have 
a  successful  business.  It  appears  that  thi 
were  not  willing  to  render  tbe  assist 
was  asked  them,  and  therefore  they  tiu 
a  certain  amoont  o!  additional  capitf 
misfortunes  and  losses  and  liabiliUes  o 
them  fnm  the  Caahnre  of  the  Brm  o 
Smith,  and  Co.,  which  fell  like  a  heavy  I 
them,  and  in  conseqaence  of  which  a  fe 
afterwEu-ds  th^  became  subject  to  a  w 
order.   It  appears  to  me  that  the  doois 
Master  of  the  Bolls  is  right,  and  that  it 
very  much  stretching  tbe  principles  w' 
been  laid  down  by  the  court  in  the  casee 
to,  to  apply  them  to  a  case  like  this. 

BautwiLi.,  J.A. — I  am  of  the  same  o] 
agree  with  Lord  Justice  James  that  n 
more  difficult  than  to  give  an  exbansti 
tion  applicabde  to  snrii  a  case  as  this  is,  c 
almost  any  other  matter ;  at  least  it  is  soi 
to  my  ezperienoeL  Bat  it  seems  to  me  tl 
solve  Qcy,  snob  as  would  excuse  the  now  < 
from  what  was  a  breach  on  their  part  ol 
tract,  unless  they  had  an  exon8eforit,OD 
an  inability,  avowed  dther  in  act  or  in  t 
a  consequent  intention  on  their  part  m 
their  debts.  Kow,  I  see  no  evidmoe  of 
avowed  inability  on  their  part ;  at  least, '. 
say  there  is  no  evidence,  bnt  at  all  eventf 
no  sufficient  evidence  to  induce  me  to  cor 
canclusion  that  there  was  sndt  inktrili^, 
sequently,  I  think  that  the  ortor  of  the  ] 
the  Bolls  was  ri^b. 

Solicitors :  O.W.  DtmmaO,  tat  SUOer  ai 
Manchester; 

Pilgrim  and  for  Wa^tn  an 

Shdfield. 


2W«2ay,  Ike  7, 1876. 

Salvage  of  Ij^'  JtinameiU  jgserWfcwwf 
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another  vessel  (550  pilgrims)  wreelced  on  a  roch 
in  ^  Bed  Sea  in  fine  weather,  and  refused  to 
earry  them  to  Jeddahfirr  a  less  sum  than  40001., 
and  the  master  of  the  torecked  vessel  was  hy  swJi 
re^sal  compelled  to  sign  an  agreement  for  that 
amount,  and  the  service  was  performed  without 
(J^eul^  or  danger,  the  agreemmt  was  held  in- 
egiiitabte  and  set  aside;  1800Z.  awarded  in  ike 
plaee  thereof. 

This  wae  an  appeal  from  a  radgment  of  the  Admi- 
rajtr  Division  of  the  High  Conrt  of  Justice. 

lUie  action  was  originally  brought  in  the  Er- 
oheqoer  Division,  aim  was  traxmemdi  to  the 
Admiralty  Division. 

The  daun,  as  it  appeared  on  the  indorsement  of 
the  writ,  was  for  "  4000Z.  due  from  the  defendants 
to  the  plaintifEs  under  an  agreement  dated  the  1st 
Oct  1875,  between  Gapt.  J.  Brown,  master  of  the 
plaintiffs*  ship  Timor,  for  and  on  behalf  of  the 

Slaintiffs  and  Capt.  Charles  Black,  master  of  the 
efendants'  ship  Msdina,  for  and  on  behalf  of  the 
defendants,  for  the  ccmTeyance  at  the  defendants' 
request  of  passengers  by  theplaintifEs'  ship  Timor, 
from  Parkm  Book,  Harnish  Island,  to  Jeddah." 

The  Medina  was  a  steamshipenKaged  in  trading 
between  Singapore  and  the  xted  Sea,  and  her 
owners,  br  means  of  that  and  other  ships,  conveyed 
pilgrims  from  various  ports  in  the  East  to  Jeddah, 
on  their  way  to  Mecca. 

The  Medina,  in  the  course  of  a  voyage  to  Jed* 
dah  with  550  pilgrims  on  board,  was  wrecked  on 
Parkin  Bock,  in  the  Bed  Sea,  and  her  pilgrims 
were  landed  on  the  rock,  which  is  only  just  above 
the  level  of  the  sea. 

The  Timor,  passing  on  her  way  from  Singapore 
to  Liverpool,  vid  the  Suez  Canal,  was  asked  for 
assistance,  and  after  considerable  bargaining  her 
master  agreed  to  take  the  pilgrims  to  Jedd^  for 
40001.,  and  an  agreement  to  twb  effect  was  signed 
by  the  masters  of  the  two  vessels. 

There  was  a  oonsiderable  oonfliot  of  eridenoe  as 
to  wlut  passed  between  the  masters,  especially  as 
to  who  offered  and  who  refosed  to  refer  the  matter 
to  arbitration,  but  in  the  result  the  master  of  the 
Timor  rdhsed  to  carry  the  pilgrims  for  any  less 
sum  than  40002.,  alleging  that  the  risks  of  going  to 
Jeddah,  of  being  detained  in  qoarantine.  So.,  were 
snoh  as  to  justiiy  his  demand. 

The  master  of  the  Mec^na  alleged  that  he  was 
compelled  to  agree  to  pay  this  sum  by  the  perilous 
position  of  the  pilgrims,  and  that  he  did  his  best 
to  induce  the  master  of  the  Timor  to  take  a  less 
sum,  but  was  unable  to  so.  There  were  otiier 
■steamers  in  the  ueiehboorhood,  and  one  came  up 
before  the  Timor  Im. 

The  judge  of  the  fx>mt  below*  assisted  l^^  nan- 
tioal  assessors,  held  that  the  sum  demanded  was 
exoessive  and  eocorlutant.  wid  awarded  1800Z.  with- 
out oqsts. 

The  pleadings,  f^ts,  and  judgment  will  be  found 
set  out  in  the  reiKirt  ^  the  case  in  the  court  be- 
low: (S4L.T.B«>.  N.  S.  918;  3Aflp.Mar.  Law 
Cas.  220.) 

Mybwgh  (The  Admiraliy  Adeoeaie,  Dr.  Deane, 
Q.O.  with  him),  for  the  appellants.— Besides  t^e 
risk  run  by  the  Timor,  the  master  of  the  ifedtha 
knew  that  his  owners  were  in  the  habit  of  taking 
pilnims  to  Jeddah,  and  that  it  would  be  injurious 
to  tneir  trade  if  they  ikiled  to  carry  oat  their  con- 
tracts, and  he  considered  this  in  agreeing  to  this 
Bum,  vbidi  was  not  anreaaocable.  Unless  ezwbi- 
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tant  or  obtained  by  compulsion  or  fraud,  the  ooort 
ought  not  to  npset  the  agreement : 

The  Helm,  and  Osorge,  Swab.  S68  ; 

Oargo  ez  Woonng,  L.  Bep.  1  P.  Dir.  SOO  ;  35  T. 
Bep.  N.  8.8;  SAsp.  Hu-.  Iaw Cai.  239. 

Cohen,  Q.C.  and  Wood  MUX,  for  the  ros pendent, 
were  not  called  upon. 

Jaxbs,  hJ. — I  am  of  opinitm  that  Oie  decismi 
of  OiB  court  b^ow  was  a  right  decision  opan  Hie 
balance  of  eridenoe.  It  Hie  story  of  the  dafondaiit 
is  the  right,  one,  the  story  A  the  plaintiff  i» 
wrong,  that  it  was  agreed  to  refer  the  case  t» 
arbitration  before  the  ^reement  was  made.  We 
see  no  reason  for  coming  to  a  differmt  oonclnsioo 
to  that  at  which  the  ooart  below  arrived.  There- 
fore we  start  fro  m  this,  that  there  was  no  sooh  pte- 
liminary.  Then  we  come  to  whether  this  was  an 
exorbitant  sum  which  was  got  by  oompoldcor 
making  it  impracticable  that  the  agreement  ccsild 
be  enforced.  It  was  stated  in  the  ooart  below  that 
there  were  500  pilgrims  on  a  rock,  whoae  lives 
might  have  been  endangered  at  any  nuHnent. 
There  was  one  ship,  and  one  ship  only,  near  them, 
and  a  man  on  that  ship  says,  "  I  will  take  yon  t» 
Suez  for  30001. ;  I  will  not  take  you  for  a  ffMthing 
less."  It  involved  no^iing  whatever  bnt  the  mem 
taking  the  men  on  board  and  carrying  them  on  to 
Suez.  Afterwards  he  aaya,  %  mil  take  tbem  te 
Jeddah  for  4000L  The  defendant  denies  the  SOOOL, 
but  gives  his  own  account  as  to  what  was  asked,  a 
sum  of  40001.,  and  says  that  this  was  a  veiy 
exorbitant  sum  for  a  ship  for  only  a  tew 
days*  coming  up  to  the  rock  and  merely  taking 
the  pil^ms  on  board  and  carrying  tbem  oa 
to  the  point  defined.  I  agree  that  the  oonclosioa 
of  the  Judg>e  of  the  Admiralty  Court  was  rii^h^. 
that  it  was  exorbitsnt ;  and,  having  regard  to 
the  peculiar  circnmstances  under  which  prefigure 
was  exercised,  that  it  ought  not  to  stand.  There- 
fore, the  court  was  right  in  giving  a  reasonable 
amount.  That  reasonable  amount  the  court  belowr 
with  the  assistance  of  the  two  assessors,  fix  at  ISMK. 
On  one  hand  .there  was  salvage  to  be  paid,and 
there  was  no  tendw  cm  the  ether  hand.  There  was 
an  attempt  to  set  np  an  agreemmt.  On  U» 
whole,  we  think  that  tWe  shcndd  be  no  costs  «a 
either  side. 

Baooallat,  JA.— I  am  of  opinion  tbat  A» 
principle  of )  hese  cases  was  expressed  correctly  by 
Dr.  Lushington,  that  the  agreement  for  nlvsge 
should  be  upheld  unless  obtained  by  compulsioa 
orfrand.  Now,  by  the  very  fact  that  yoa  find  a  very 
large  amount  agreed  to  be  paid  in  comparisoa 
with  the  services  rendered,  you  are  led  to  the  oon- 
clusion  that  there  may  have  been  some  aufsir 
dealing  in  the  transaction.  Bat  that  applies  with 
partioolar  force  where  persons,  who  are  in  ao  ex- 
tremity, in  order  to  obtain  assistance  in  A«r 
extremity,  have  been  required  to  pay  a  lar|^  ptwe 
fbr  QiB  assiBtanoe.  That  appears  to  have  been  the 
case  here.  There  were  550  pilgrioks  on  a  bsrna 
rock  in  the  Bed  Sea.  Bad  weigher  mi^t  have 
come  on,  or  they  might  have  been  attained  by  the 
natives,  of  whom  there  are  plasty  about  there^  b 
either  case  the  pilgrims  were  in  great  pnil,  sod 
from  the  fact  that  we  rook  was  some  distaneefrem 
the  course  of  vessels  passing  down  Ae  Bed  Ss^ 
the  oaptun  of  the  MMdma  was  bonnd  to  aeo^asx 
terms  which  were  praiBed  upon  him  by  w 
Timor. 

Baitt,;J.  A— I  think  the  (ddmle  oftheAdminltr 
Court  oaght  not  to  be  enonwdwd  npoa  tight^*^ 
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ria.,  tbttt  where  there  is  an  a^freement  'made  by 
oompetOTt  persons,  and  &ere  is  no  misrepresen- 
tation  of  facts,  the  agreement  ought  to  be  upheld, 
anless  there  is  something  very  strong  to  show 
that  it  IB  ineqaitable,  bat  I  think  that  this  agree- 
ment oannot  be  upheld,  npon  the  groand  that  the 
unoant  claimed  by  the  Timor  was  an  exorbitant 
Bum — not  merely  too  large  a  sura,  bat,  for  the 
services  to  be  rendered,  a  grossly  exorbitaiit  sum, 
and  that  it  was  forced  upon  the  captain  of  the 
UMina  by  practical  compulsion.  Now,  that  the 
mm.  was  grossly  exorbitant,  I  think,  follows,  from 
this  fsonaiaeration — that  the  sernoe  was  (me  ci  no 
diffionlty  at  all,  tuid  nnder  the  e&nnmutamees, 
there  was  no  danger  to  the  aalTine  ship  whaterer. 

ooold  take  these  people  im  wi&  perfect 
facility;  the  service  was  not  an  onerous  serrioe; 
-the  pretence  <rf  a  difficulty  in  going  into  a  known 
port  like  Jeddah  is  fallacioas,  there  was  no  diffi< 
«nlty  or  danger  fix)m  the  beginning  to  the  end  to 
the  salving  oaip ',  and  at  the  time  the  agreement 
waa  made   there  was  no  probability   of  any 
danger  to  her.   Therefore,  for  performing  so  easy 
«  service  the  sum  of  40001.  was  not  only  exorbi- 
tant bnt  groMly  exorbitant.   But  there  is  more 
in  this  case.    It  was  forced  upon  the  captain 
of  the  Medina  by  practical  oompulsion,  because 
laa  position  was  this  —  and  that  it  is  to  be 
oonndered— he  was  the  captain  of  the  Medina, 
the  Medina  was  rendned  helpless;  it  is  true 
«h6  was  not  at  the  bottom  of  the  sea,  hut,  so 
&r  as  her  being  a  useful  ship  for  the  pilgrims, 
ahe  was  useless,  and  coald  not  be  practically 
brought  into  nse.  Yoa  have  these  500  human 
beings  on   a  rock,  twelve  miles  ont  <i  the 
'Course  of  ships,  on  a  rock  which  was  awash 
alightly  over  the  ordinary  level  of  the  sea,  so  that 
if  a  sea  rose  the  people  on  the  rook  would  be 
drowned.   Therefore  the  captain  of  the  vessel  was 
responsible  for  them  in  case  of  weather  ooming  on 
whermn  their  lives  might  be  lost.   Under  those 
ciroumstanoes,  it  seems  unfair  to  him  to  say,  I  will 
not  take  these  people  off  for  whom  you  are  re- 
sponsible unless  you  pay  me  a  snnif  which  upon 
the  asBumption  of  the  6ndii%  of  the  court  below 
being  oorxect,  is  a  grossly  exorbitant  snm.   If  the 
captain  had  refused,  he  took  npon  himself  tixo 
naponsifaility  of  allowing  500  haman  beings  under 
his  care  to  be  left  to  the  dan^  <tf  bang  drowned. 
That  is  oompulsion  to  the  mind  oi  any  honest  man. 
Therefore,  1  think  there  was  a  grossly  exorbitant 
-sum  obtained  on  practical  compulsion.   Under  all 
these  oireomstanoee,  I  thiqk  by  the  Admiralty 
rules  of  law  it  oannot  stand. 

Appeal  diimiued  vnih  eotU. 
SoUiBbars  for  the  plaintifib,  Sroohti  JtnMna  and 

Scdicitora  for  the  dofoidants,  Dawes  and  Bom. 


JToa.  27, 28,  ami  27«c.  1, 1876. 
(Befne  Gockbuhit,  G.J.,  Juibs,  L.J.,  BAGOAuaT 
and  BaAMWBLL,  J  J  A. 

OH  APPEAL  FBOM  THB  ADKIKALTT  DIVISION. 

Thb  CoBimfA  (a). 

^Bflfffl  hy  eoVasion — Both  vswels  to  blame — OotU. 
fyiiere  the  Court  of  Appeal  variee  a  dedeian  of  the 
^vdge  of  the  AdmiraUy  Pmfion,  by  wftuA  As 

M  Saiportia  by  J*.  F.  AmsAu.  Md  V.  W.  BuiMb  Bva, 
Bsniitm  St  Tisw. 


found  one  veeeel  wfto%  to  hlame  for  a  coJUtion, 

by  finding  that  both  vegeela  are  to  iiEam^  each 

party  toiU  pay  ita  own  coats,  both  *»  fhe  Court 

oelow  and  in  the  Court  of  Appeal. 
The  Agra  and  the  Elizabeth  Jenkins  {L.  Bep.  1 

P.OSOl ;  16  L.  T.  Bep.  N.S.  756) followed 
This  was  a  cause  arising  out  of  a  collision  in  the 
river  Thames,  between  the  steamship  Corinna 
uid  the  barc^ne  Mary  Anne.  The  Judge  <tf  the 
Admiral^  Division  found  the  Oorvnna  alone  to 
blune  itx  t^eooUision;  and  from  that  decision  the 
owners  of  that  vessel  appealed.  The  appeal  was 
heard  on  the  27th  and  28th  Nov..  and  lat  Deo., 
1876,  and  on  the  latter  dav  the  judgment  of  the 
GcHu4  was  delivered  by  Cockbnrn,  G.J.,  revers- 
ing the  decision  of  the  court  below  bo  far 
as  oonoerned  the  Mairy  Anne,  and  finding  both 
vessels  to  blame  for  the  odlision,  and  ordering  the 
damages  to  be  divided. 

B,taket  (with  him  Dr.  Beane,  Q.C.  and  Clarion), 
applied  for  costs,  admitting  that  the  practice  in 
the  Privy  Council,  in  such  a  case,  was  that  each 
party  should  pay  their  own  oosts;  the  case  is 
different  now ;  a  successful  appellant  always  |rets 
his  oosts:  (Practice  of  the  Court,  "W-N.,  1876, 
pp.  185, 186.) 

Milwaard,  Q.G.  (with  him  W,  ThQlvmore\  contra. 

GocKBu&ir,  O.J. — In  these  cases  the  rule  of  the 
Privy  ConncQ  will  be  retained;  tiumgh  the  ^lun- 
tiff  has  partially  snoceeded  in  .his  appeal,  he  is  not 
found  to  be  free  from  blame  nv  the  collision,  each 
party  will  bear  his  own  costs  both  here  and  in  the 
court  below. 

Solicitors  for  appellants,  QeUaily,  Son,  and 
Warlon. 

Solicitors  fbr  respondents,  Clarbvm,  Bon,  and 
QreenweU. 


Nov.  28  and  Dec  land  5, 1876. 
(Before  Cockbubn,  C.J.,  Jaubs,  L.J.,  Baooallat 
and  Bbaiiwbll,  JJ.A.) 

as  APPEAL  JBOU  THE  ASICmALIT  DlVISIOir. 

Te>  Cut  of  CAMBAn>6E.(a) 
Damage  by  eoUMon — Inevitahle  aeeident—Ootle. 
Where  the  Court  of  Appeal  variaa  the  dedeion  of 
the  Judge  of  the  Admiralty  Division,  by  whieli'  he 
fotmd  one  vessel  toholly  to  blame  for  a  eoUisiont 
by  finding  that  the  coUieion  was  an  inevHable 
accident,  the  pracOee  of  the  Privy  Council  that 
each  party  should,  exc^t  tmder  very  exceptional 
circwnstancee,pay  their  own  costs,  wUlbefoUowed. 
The  Marpesia  and  America  {L.  Bep.  4  P.  0.  212 ; 

26  L.  T.  Bep.  N.  8.  ^S)  followed. 
This  was  a  canse  arising  out  of  a  collision  in  tho 
river  Thames,  between  the  steamship  OUy  of 
Cambridge  and  the  steamship  Brenda.  The  Jadge 
of  the  Admiralty  Division  on  the  25th  March  1876 
found  the  OUy  ^  Oamhridge  idme  to  blame  for 
the  oolUsion,  van.  from  that  decnsion  the  owners  of 
Uie  Oiiy  cf  Oambridge  appedsd.  The  appeal  was 
heard  on  28th  Kov.  and  Isfe  and  5th  Dea  ,  and  on 
the  latter  lay  liie  jndgmeni  of  the  court  was 
delivered  by  Gockbum,  G.J.Tev«rBii^the  decision 
of  the  court  below,  so  far  as  conoamed  the  OUy  t^f 
Cambridge,  and  finding  the  colluion  to  be  tibe 
result  of  inevitable  accident. 

E.  0.  Glarhson  (with  him  Benjamin,  Q.C.) 
applied  for   costs. — It  has  been  the  uniform 

fa)  Bmctst  hr  3.  P.  AwniAU.  tad  V.  W.  Baisis,  Zstfa. 
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(Practice  of  the  Court.  W.  N.  1875,  pp.  185, 186.) 
Hiere  is  no  reason  yrhy  the  rale  as  to  coBts  in 
appeals  from  the  Admiraltj  Divisioa  should  be 
different  from  that  in  appeals  from  the  other 
divisions.  The  rale  as  to  coats  in  such  a  oaae  in  the 
FrivT  Council  vaa  not  invariable,  :t  was  the  same 
as  that  of  the  High  Court  of  Admiralty.  Dr. 
ImBhingtoQ  says,  "  On  principle  coste  ought  to 
follow  the  erent,"  and  in  tiiat  case  oondemned  the 
plaintiff  in  ooets :  {The  London,  Br.  A  L.  82 ;  9 
L.  T.  Bep.  N.  S.  348,  and  The  Tkomhy,  7  Jnr.  659.) 

Mihoard,  Q.C.  and  Brum,  conbrti. — ^The  practice 
of  the  Piivy  Council  and  High  Court  of  Aanuralty 
iras  that  no  order  should  be  made  as  to  costs  in 
case  of  inevitable  accident :  3farpe»a>  L- Bep. 
4  P.  C.  212 ;  26  L.  T.  Bep.  N.  S.  333.)  In  the  cases 
where  a  plaintiff  has  been  condemned  in  coatSi  it 
has  been  because  the  court  considered  that  he 
ought  not  to  have  brought  the  action,  and  that 
reason  can  hardly  apply  to  a  case  in  which  he  has 
obtained  a  decision  at  the  court  below  in  his 
&vonr.  And  this  court  will  follow  the  practice 
of  the  Priw  Council  in  appeals  from  the  Admiral^ 
Division :  (The  Corinna,  an<ep.  781.) 

Olmrkton  in  reply. 

CocuiUAir,  C.J. — In  cases  of  inevitable  accident 
this  oourt  will  follow  the  practice  of  the  Privy 
Council,  and,  as  a  role,  make  no  order  as  to  costs. 

The  suit  against  the  City  of  Cambridge  was 
thereEoFB  diamiued,  and  no  order  made  as  to 
costs  either  in  the  court  below  or  Court  of  Appeal 

.Solicitors  for  appellaata,  GsZIotly,  Bun,  and 
Waaion. 

Solioitar  for  respondents,  Thomtu  Oot^er. 


Decemler  1876. 
(Befbre  Jajcbs,  L.J.,  and  BAGOiXLAT  and 
Bbauwell,  J  J  a.) 

ON  APPEAL  ntOU  THE  ASTOlULTt  DIVIBIOir. 

The  Yivar.  (a) 
Proeeedingi  on  protest — Ssrviee  of  writ  out  of  jurl$- 

dietion — Catue  of  action  anaing  on  the  high 

teas — Foreign  ahipe. 
The  practice  of  tlie  Sigh   Court  of  Admiralty 

prwUme  to  O-e  paeeing  of  the  Judicature  Acts  in 

^oeeedingt  on  protest  {R.  Q.  AdmiraHy  1859, r.  S7) 

t$  preserved  by  aeet.  18  of  Supreme  Court  of 

Judicature  Act  1875. 
This  was  an  application  to  dismiss  an  action  in 
personam  against  John  McAndrew,  instituted 
nnder  the  foUowing  circumstances. 

On  Uie  3rd  Sept.  1876,  the  American  ship 
Sonora  of  Boston  was  proceeding  to  Liverpool  in 
tow  of  a  steam  tug,  and  when  the  South  Stack 
Light.  Holyhead,  bore  about  by  E.  |  E. 
and  was  about  ten  miles  distant,  she  and  the 
Vivar,  a  rematered  Spanish  steamer,  oame  into  col- 
lision and  both  sank. 

Under  these  drcamBtances,  on  the  23rd  Oot. 
1876,  leore  was  ffiven  bj  the  assistant  r»istrar  to 
serve  a  writ  ol  summons  on  John  McAndrew 
out  of  ihe  jurisdiction,  requiring  him  to  enter 
an  appearance  within  fourteen  days  after  aer- 
Tioe.  JtAin  McAndrew,  who  was  alleged  to  be 

(l)  Biportod  bj  Jjuns  P.  AanvAu  »dT.  W.  B&ixn,  X*q^ 


who  wrote  to  tihe  {Mntiffs*  solicitors  ^ba  foUowing 
letter: 

Si,  Outsr-lsDe,  Dookn'  Oommm, 
IMh  Not.  1876. 
Owtwrj  0f  Bonora  end  oihen  v.  Medndnw ;  Tka  Fimv. 

Dear  Sua,— The  notioe,  dated  the  2^  Oct.,  last  wUelt 
Ton  have  aaased  to  be  served  on  Hr.  John  HoAuidrvw,  bas 
been  handed  to  us  with  instrnctionfl  to  act  on  fail 
b«hai!f.  The  Tivar  waa  a  Spamah  vesael  Spuiah  owsed. 
Kt.  John  Mo&ndrew  la  a  British  nibjeet,  and  tandea 
in  Engiaind.  By  the  law  of  Spain  a  foreijptflr  cunet  on 
a  Spanish  veaael  or  ahans  in  a  Spaniah  tmbiL 
Mr.  UeAndrefw  waa  not  owner  and  ooald  not  be 
owner  of  tike  Yivar,  or  of  any  diara  in  her.  Vvia 
these  cirmmiBtancea  we  presmne  yon  will  witltdimv 
the  Doldce  yon  have  ^ven,  otherwise  wa  an  <|uile  tm* 
pared  to  appear  to  the  actios,  and  in  that  oaae  ahalC  ct 
eonzee,  uk  for  ooafca.  Ton msf  ocnuddat Oiaa^ anndR- 
taking  on  oar  jpazt  on  hehau  of  Ur,  HeAndzew.  Be 
good  e&otif h  to  let  na  hear  from  yon  at  once. — We  an, 
dear  Sira,  yoors  truly, 

(^ABSBON,  Son,  aitd  Gbauiwku.. 

liesara.  Stokes,  Samiders,  and  Stokes. 

Subsequently  the  defendant  by  his  solicitor 
eaitered  an  appearance  under  protest,  but  lock 
no  further  steps  and  before  filing  a  preliminary 
act. 

On  the  6th  Dec  1876,  the  Judge  of  the  Adminlly 
Division  was  moved  to  dismiss  the  suit. 

The  arguments  of  counsel  {Wehater,  fbr  Ae 
defendant,  and  W.  PhiUimore,  for  the  plaintiff)  are 
reported  below,  being  the  same  as  tboae  iiaed  in 
the  Court  of  Appeal.  At  the  termination  of  Un 
argument, 

Sir  B.  Phillimore. — I  am  asked  in  this  case  to 
dismiss  the  writ  as  having  been  improperly 
issued.  It  is  admitted  that  if  the  protest  can  be 
looked  at  the  court  has  no  jurisdiction.  Unless 
the  decisions  of  the  court  in  Be  Smith  (L.  B«).  1 
P.  D.  300  ;  35  L.  T.  Eep.  N.  8.  380),  and  Tie 
EvcmgeUstria  (35  L.  T.  Bep.  N.  S.  410).  are  wrong, 
I  must  abide  by  them  till  ^ey  are  set  uide  ds^ 
where,  and  the  following  order  was  made : 

On  the  6th  Deo.  ^6,  the  Judge,  having  hanrd  eoonad 
OB  both  lidm,  diamiaaed  the  derataant  Jran  MoAndnw 
fnn  this  aowm  aad  all  farther  obsTTanue  at  nsliaa 
thwehi. 

From  tliis  order  the  phuntiUs  ^ipealed,  and  en 
the  20th  Deo.  the  appeal  was  argned,  after  a 
preliminary  objection  on  the  part  of  defai- 
dants,  that,  under  sect.  60  Snprame  Court 
Judicature  Act  1873.  there  me  no  appeal  ezeqit 
by  special  leave  which  had  not  been  obtuned  in 
this  case,  had  been  overruled. 

W.  PhUUmore  (with  him  Stubbe),  for  the  af^* 
lants,  admitting  that  the  registrar  had  no  power  to 
order  service  in  such  a  case  out  of  the  jurisdio- 
tion,  the  defect  has  been  waived  by  the  ^ipear- 
anoe.  The  appearance  spoken  of  m  the  letter 
from  the  defendant's  solicitors  is  an  absolute 
appearance;  it  sais  nothing  of  appearing  under 
protest  to  raise  the  qnestion  ti  inrisdioboDiths 
ground  d^enoe  aUiMed  is  tliBt  the  deAndnt 
was  not  the  onner  of  tfae  ship.  [Jambs,  LJ. 
referred  to  the  ooncytionsi  appeanaea  in  the 
Court  of  Chancoy  where  a  person  desired  to  ofajeot 
to  the  jurisdiction.  Bbamwell.  J_A. — Supponng 
the  deftodant  to  have  been  within  the  jnriwtictiaD, 
could  you  have  served  him  P]  Tea,  we  oonkl ;  sad 
though  this  writ  was  one  for  serrioe  out  of  the 
jariadiction,  I^Mre  is  no  differenoe  ia  the  Ibrai  of  Uie 
writ  except  as  to»4lM >tM» -te  appaaranoe  loit- 


■all.  S.  1897.} 


THB  LA.W  TQCBS. 
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Cx.  wto.] 


[Ci.  w  Air. 


<11^fl<tnHifu  T.  JJitieholaqet  Ekmang  MekanUh'* 
S»iekerfaM<h  Bep.  1  Ex.  D.  237.)  The  oidar 
<tf  the  registrar  would  have  been  perfectly  valid  bo 
far  u  ihg  mere  issne  of  a  writ  was  oonoenied ;  it 
only  went  too  far  in  allowing  serrioe  abroad.  The 
role  as  to  appearance  nnder  the  Jadicatnre  Acts 
(Order  IX.,  r.  1}  is  the  same  for  all  oonrts,  md  is 
borrowed  from  the  praotice  of  ^  Common  Law 
Coorts  before  those  Acts.  What  that  praotioe  was 
is  clearly  shown  by  SUmiforih  t.  Biohmond  (13 
W.  B.  374) ;  Oulton  t.  Badtme  (L.  Bep.  9  G.  P. 
189;  30L.T.Bep.K.  8.  22);  IHamond  r.  BtMon 
<If.  Bep.  1  Xiz.  180;  13  L.  T.  Bep.  27.  S.  800),  and 
th«y  decide  that  whan  a  person  has  attorned  to 
tiie  jurisdiction  it  is  too  late  to  protest  against  it 
mdy  difference  made  by  the  Jodioatnte  Acts 
food  Baiea  is  that  under  them  leave  has  to  be  obtained 
befiure  serrioe:  (8eoU  t.  Boyal  Waa  OantUe  Com- 
pemy,  34  L.  T.  Bep.  K.  8.  6£i3 ;  L.  Bep.  1  Q.  B.  Div. 
404.)  The  proceedinss  on  appearance  under  pro- 
test were  peculiar  to  the  High  Gonrt  of  Admiralty, 
and  rendwed  neceeeary  b^  ite  limited  juriadiction, 
and  hare  been  abolished,  if  not  expressly,  by  neces- 
aary  infeienc»,  by  the  fcuion  of  the  High  Court  of 
Admiraky  with  the  otber  Superior  Courts.  If  it 
still  exists  in  the  Admiralty  Divisdon,  then  it  most 
also  exist  in  all  the  other  Divisions  of  the  High 
Court  of  Jjutioe. 

Webttmr.—TbB  letter  of  d^endant'a  solictors 
vas  not  an  nncfmditUmal  appearance,  if  it  was 
aax  nnocmditional  undertakmg  to  appear  on 
bcAialf  of  Uie  defendant  by  nis  soUoitor  the 
prt^mr  course  for  the  plaintiffs  to  pursue  is  to 
attach  the  sdidtor  for  contempt.  The  practice  of 
the  High  Conrt  of  Admiralty  in  regard  to  pro- 
oeedinga  on  appearance  under  protest  arepreserved 
by  sect.  18  of  the  Supreme  Court  of  Judicature 
Act  1875.  The  Admiralty  Bnlee  1859.  r.  37  says, 
"  If  Hie  proctor  intends  to  object  to  t^e  jnris^c- 
tion  of  toe  court,  the  appearance  must  b>e  under 
protest."  The  letter  of^  defendant's  sdioitor  was 
only  an  undertalung  to  appear  nnder  protest ;  after 
appearance  it  was  we  practice  for  the  defendant  to 
move  the  court :  (Williams  and  Brace  Ad.  Fra.  203.) 
That  we  have  done.  The  court  then,  according  to 
the  (BrcDmstances  al  the  caa^  either  directed  a  plea 
to  the  jorisdiction  or  petition  on  protest,  as  it  is 
caDed,  to  be  filed  (the  Lyee  Moon,  not  repeated),  or 
dismissed  the  defendant  from  the  suit,  as  in  this 
case,  oroverraled  the  objection  to  the  jnrisdiation : 
(The  Catterina  Chiaxsara,  L.  Bep.  1  P.  D.  365 ;  34 
L.  T.  Bep.  N.  S.  588;  The  Gharkieh  L.  Bep.  4  Ad. 
£9 ;  28  L.  T.  Bep.  N.  8.  513).  Sect.  18  of  Sopreme 
Court  of  Judicature  Act  1875,  preeervcB  all  the  exist- 
ing  rales  of  practice  of  the  Admiralty  Conrt,  unless 
expressly  varied  by  the  miee  nnder  the  Jndinture 
AkOts,  and  the  rule  as  to  appearance  under  protest 
baa  not  been  repealed  or  varied  even  by  implica- 
turn,  still  less  expressly,  and  has  hoea  acted  on : 
{Be  SmUh,  L.  Rg>.  1  P.  D.  300  ;  35  L.  T.  Bep. 
liT.  S.  380 ;  The  Evangelutria,  35  L.  T.  Bep.  N.  S. 
410.)  It  was  the  doty  of*  the  defendant  when 
MTved  with  a  writ  to  a|^iear,  but  under  protest, 
in  tiie  Admiralty  Division.  The  order  of  the  court, 
dismissing  the  defendant^  will  not  relieve  the 
iiim  from  the  necessity  ^  appearing  to  a  writ 
■erved  on  him  prt^ierly  shonld  he  return  to 
England. 

W.  PhUUmore,  in  reply. — Saprome  Court  of  Judi- 
cature Act  1875,  Sc.  L,  Order  XII.,  rr.  6, 15,  by 
ordering  one  general  method  of  appearance  in  the 
High.Coort  of  Justice^  satisfies  the  requirements 


of  sect.  18  of  Aa  Aot  of  1875.  awl  expnui^ 
abolishefl  ai^ieamioe  under  |»ofee>t. 
JiHBB,  TjJ. — The  real  pdnt  iridoh  was  raised  in 

the  oourt  beiow,  and  the  real  point  laid  befim  ua» 
u,  whether  the  defendant  was  estopped  by  what 
had  taken  place  tcom  objecting  to  the  vaUdity  of 
the  order  for  service  abroad.  I  am  of  opinion 
that  he  is  not  estopped.  The  solicitor,  writing  the 
letter  undertaking  to  if>pear,  in  ignoranGe  of  the 
fbot  that  there  might  be  disclosed  a  perfectlT  good 
objeotion  on  the  ground  of  the  cause  of  action  oaving 
taken  place  ont  of  the  jurisdiction,  did  not  bind 
the  defendant.  I  am  also  of  mainion  that  sppearanoe 
nnder  protest  is  not  an  idle  form,  but  th^  it  is  the 
old  form  known  to  the  Court  of  Admiralty,  and  is 
not  expressly  taken  away  by  the  new  rules  under 
the  Judicature  Act.  The  solicitor  appeared  under 
protesi  for  the  real  purpose  of  raising  the  question 
whether  he  was  pn^Morfy  cited,  and  was  siuqeofe  to 
the  jurisdiotifm  of  the  conrt  hj  the  j^rooedon 
whkA  had  taken  plaoe— whether  he  was  properiy 
oomprilBble  to  aroear,  and  the  learned  judge  dis* 
missed  the  defendant  fkom  the  actim.  I  am  of 
opinion  that  the  learned  judge  was  r^jfat. 

Bagoaxxat  and  Braicwiix^  JJ.A.  ooneumd. 

A^eal  ditmutti  wiA  eori$. 

SoUdtors  tor  the  appelhuita,  8tt^»»,  Bmrndtnt 
aadSfojbM. 

SoUoitm  for  tbe  respondents,  OEorftson,  Sm* 
and  QremwtU. 


SITTINGS  AT  WESTHIHSTBB. 
WedMiday^  Jvne  21, 1876. 

(Befna  Jahbs  and  Hblluh,  IxJJ.,  BAaoiLUTi 
JjAl.,  and  QuAiiT  and  Aaohibaxj),  JJ.) 
AsBOTT  V.  Fbebkait.  (a) 
Showvng  hores  for  etde — Negligence — la^v/ry  io 
looker  on. 

The  defendaiat  wo*  the  proprietor  of  a  vard  and 
premiaet  fuedjor  the  sale  of  hor§e$.  The  plain- 
(iff  attended  a  acde  and  toat  walking  up  tM  yard 
beihind  a  row  of  spectators  toho  were  watching  a 
horte  ihm  on  tale.  In  order  to  show  the  horte'a 
paoe  a  (errant  of  the  defendant  led  it  toith  a 
Aalfer  doion  a  lane  formed  by  the  epedators  on 
one  aide  and  a  hlanJe  toaU  on  the  otnor.  There 
toas  no  harrier  between  the  horse  and  (he  apeo- 
tatore,  and  when  the  horse  taae  about  ten  yarde 
from  the  plamt^  asuother  servant  of  the  defen- 
dant struck  it  with  a  whip  m  order  to  make  it 
trot.  On  being  etmcA;  the  horte  swerved  into 
and  throtigh  the  crowd,  and  kiche-i  and  injured  • 
the  plaiM^.  It  vhu  a  usual  thing  for  a  man  io 
be  stationed  wA&  a  whip  at  the  vartieuJar  poini 
when  horses  were  broughi  out /or  sale.  Then 
voa*  no  evidenee  as  to  vie  hind  of  Uow  Aof  vhu 
given,  nor  the  character  of  the  horse,  nor  how  U 
woe  being  Ud,  nor  (hat  it  was  customary  to  put  a 
barrier  for  the  protection  of  the  pvhho  in  ifords 
where  horses  were  being  sold. 

The  plaintiff  sued  the  d^endant  io  raoooar 
damages  for  injuries  caused  by  the  negUgenee 
of  the  defendaTit's  servant. 

Held  {reversing  the  judgment  of  the  Exchequer 
Division  below),  that  there  was  no  evidence  upon 
which  the  jury  oovid  reasonably  find  negUgenee 
on  the  part  of  the  defendant. 

This  was  an  appeal  from  a  decision  of  the  Ex- 
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dHwr  DmaioD  makiDg  absolnte  a  rule  niti 
obteiBcd  bT  Um  plaintiff  lOr  a  new  trial. 

TW  p^iitt^'*  Dronght  his  action  for  iijnries 
m  miM  H  Uuroogh  his  having  been  kidced  by  a 
Iwn*  whilst  attending  a  ho»e  sale  at  Aldridga's 
U<3n»BepoBitoi7tOf  which  the  defendant  was  the 
■Munelor.  The  nvidence  giren  at  the  trial  b^ora 
hMwk,  B.,at  the  Hilary  sittings  at  aaildhal]»1876. 
v»s  ihortlyaa  is  set  oat  in  the  head  note  above. 
FoUo<dE»  B.,  on  the  beta  nonanited  the  plaintiff. 
A  role  nut  for  a  new  trial  was  afterwarda 
obtained  by  the  plaintiff,  on  the  ground  that  there 
was  some  evidence  of  ne|(lip«nce  to  £^  to  the 
jury.  The  Ezchsqner  Diviaion  made  diia  role 
absolote. 

The  case  in  the  court  below  wiU  be  fonnd  folly 
z«ported  34  L.  T.  Rep.  N.  S.  645. 

On  appeal  Fmoell,  Q.G.,  for  the  plaintiff. 

Gole,  Q.C.  (with  him  D.  N.  Ljrd),  for  the 
derendant. 

The  decision  of  the  Court  of  Appeal  turned 
entirely  on  the  facts,  and  they  reversed  the 
judgment  of  the  court  below,  being  on  the 
whole  of  opinion  that,  taking  into  consideration 
tfae  foot  that  the  plaintiff  volnntarily  went  into 
a  plaoe  where  he  knew  hwses  were  being  tried 
wichont  a  protecting  barrier,  and  upon  all  the 
facts  disclosed  n|>on  the  trial  there  was  no 
evidence  upon  which  a  juiy  might  reasonably 
find  negligence  on  the  part  of  the  Pendant. 

Judgment   below    reversed :    Judgment  for 
defendant. 

SoUottora  for  plaiidnff,  Fieher  and  Co. 
Solidtora  fw  the  defendant,  Diaton,  Ward,  Leteh- 
worth,  and  WUd. 


Dee.  14  and  15, 1876. 

(Before  Gocxbubiti  C.  J.  and  Bea^bll  and 
AxPHLBTi.  JJ.A). 

SlAHAK  9.  IfXTHKHCLtFT.  (a) 

Slander — Privilege — Stalement  bijwltneea. 
The  defendant,  an  expert  in  liandvnriting,  woe  asJeed 
in  croMS-eieaminaiion  at  a  police  court  whether  he 
had  read  some  severe  comments  made  on  hia  evi- 
dence by  the  judge  in  a  recent  case,  in  tohich  he 
had  given  evidence  against  the  genuineness  of  a 
wilt  He  eaid  he  had,  and  deeired  to  make  a 
fimrther  eiaiOMnt.  The  magiatrate  reused  to 
hear  him,  but  he  pereieied,  and  said  that  he  Uill 
believed  the  vnU  to  be  forged.  An  atteaUng  toit- 
neas  brought  an  action  for  slander,  and  the  jury, 
in  antwei:  to  q^ueetiom  put  to  (hem  by  Qie  judge, 
fownd  that  the  words  were  not  tpofeen  by  the 
defendant  in  good  faith  as  a  wiineaa,  but  as 
a  volunteer,  for  d^endant'e  own  purposee  and 
maUeiousJy,  and  vuy  found  a  verdiet  for  f&e 
plainti^. 

E«W  [a^rming  the  judgment  of  the  Common  Piece 
Ditntion  behto),  that  iJie  words  were  privileged, 
and  that  the  judge  ought  to  have  withdrawn  the 
ctue  from  the  jury,  and  that  the  defendant  was 
entiUed  to  judgment. 

The  court,  however,  expressed  their  opinion  that, 
although  it  would  make  no  difference  whetlter 
the  words  were  relevant  or  not  to  the  enquiry, 
$0  long  OM  the  witnese  mighi  reaeonably  m- 
Ueoe  they  **  had  reference  **  to  U,yei  where  the 
vjorde  were  obviously  spoken  not  in  the  character 

(a)  Bcparttd  by  W.  Ammo*,  Xiq^  Bvclit«tHtt-Lftw. 


of  a  vniness,  and  without  any  reference  to  the 
enquiry,  the  privilege  of  a  wiinees  migU  net 
appiy. 

This  was  an  appeal  from  a  deciaion  of  tiie  CJomaion 
Flea  Diviaiaa  making  abaoliite  a  rule  to  ihoir 
oaoae  why  the  Terdiob  shoold  not  be  entwed  fir 
the  dtf  eodant. 

The  eaae  in  the  ooort  below  will  be  foood  fidly 
reported  84  L.  T.  Bep.  S.  87a  The  fecU  » 
aiuBdentiy  atoted  in  tiie  judgment  of  CiA- 
bnm,  C.  J. 

Montagu  Chamhers,  Q.C.  and  James  2W,  (or 
the  plaintiff. — The  only  question  is,  bad  the  plain- 
tiff  any  cause  of  action.  The  qvestion  wbeUtar 
there  was  malice  is  for  the  jory.  They  hm 
found  there  was.  and  the  finding  is  borne  out  bf 
the  observations  of  Lord  Coleridge  in  giving  jnd^ 
meot.  The  rale  laid  down  as  to  the  privilege  ol  a 
witness  in  Boscoe's  Nisi  Frinv  Evidence,  p.  885, 
13bb  edition  is  founded  on  the  old  aathwttiM, 
which  when  examined  do  not  bear  it  oat 

Brode'a  ease  oitecl  Pftlmer  144  ; 
Harding  v.  Bulman,  1  Brownlow  2 ; 
Buckley  v.  Wood,  Cro.  Elii.  230 ;  4  Oo.  14b. 

[CocKBCEN,  C.J.  referred  to  Ohamberlain*s  cue 
cited  in  the  case  in  Palmer.]  Troiman  v.  2>»Ha 
(4  Camp.  211)  is  in  the  plaintiff's  fevoor.  la 
Sodgaon  t.  Scarlett  (1  B.  &  A  232)  reHance  was 
|ilaced  on  the  words  being  pertinent  to  the  matter 
in  question,  and  the  same  obaerration  applies  to 
Brook  T.  Montague  (Cra  Jac.  90).  In  item*  t. 
Smith  (18  C.  B.  128)  according  to  all  the  autho- 
rities, the  defendant  had  been  acting  as  a  party. 
The  marginal  note  is  misleading  ancTgractiDg  the 
correctness  of  the  decision  it  is  noc  a  decision 
that  a  witness  speaking  of  irrelevant  matter 
is  abeolately  exempt.  In  Dawkins  t.  Lori 
Rokehy  (L.  Bep.  7  H.  L.  775j,  the  head- 
note  is  incorrect.  There  the  atatement  ms 
relevant,  and  the  judges  and  Lord  Gaimii  r^y  on 
this.    The  findings  of  the  y^tj  distinguish  the 

E resent  case.  In  Kennedy  v.  HtUiar^  (10  Ir.  C. 
I.  Tt.)  the  judgment  of  Pigot,  C.B.  is  founded  on 
Bacon's  Abridgment,  Slander  £.  (voL  7) ;  thecaaes 
there  cited  are  oasea  of  parties.  See  also  AUarddiw 
and  SosweU  T.  Bobertson  in  House  of  Lords  (I 
Dow.  445). 

MIntyre,  Q.C.  and  E.  C.  CUuh  (with  him 
Agaheg),  for  defendant. — A  series  of  derisiooa 
shows  that  the  privilege  of  judge,  ctMrnsct,  and 
witness  ia  abaolate  aa  long  as  they  are  actiag  as 
judge,  cdonsel,  and  wifeneaa. 

Baeon's  AbcidsMSBt,  Slaote  E. ; 
AwUcy  T.  Wood,  nit  sty.  i  , 

In  Beg.  v.  Skinner  (Lofft  55)  Lord  ManafieU  wd 
"Keither  party,  witness,  oounselt  jorj,  or  jadgB 
oaa  be  pot  to  answer  oivilly  or  oriiniaa^y  fv 
words  spoken  in  office."  That  ia  material  to  th» 
decision.  It  ia  tiie  office  that  girea  uroteetioBs 
Seott  V.  Stansiield  (L.  Bep.  3  £z.  220;  18L.T. 
Bep.  N.  S.  572 ;  27  L  J.  155,  Ex).  The  qaeatiia 
was  put  to  diapuagft  If  the  witueaa  had  kft  tha 
imputation  unanswered  he  would  hare  diminishat 
the  value  ctf  his  testimony.  Counael  would  deai^ 
have  been  entitled  to  re-examine  him  aa  to 
belief  about  the  genuinmeaa  of  the  will,  and  ^ 
makes  no  differenoe  whether  tiie  stataiDBenfe  ■■ 
made  in  answer  to  a  qmatioa  or  noti  he  te* 
examined  himself.  See  also 


Aitleji  V.  TovMff,  S  Bmow ; 

Sevis  V.  Smith,  ubi  sup.  aact  SS  L.  J.  ISS^  C.  P.  > 
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Hend^non  t.  £fw>mh«ad  Ib  1  h«  ExohMnn  ChutlMr, 

4H.&N.56B;  SB  L.  J..  360,  Ex. 
Thomtu  T.  Chwrton,  S  B.  &  8.  475;  SI  L.  J.  1S9, 

Q.  B. 

In  Kennedy  t.  HiZZutrtJ  (uH  sup.)  all  the  deoiaions 
are  Teviewed.  In  DaiohiTU  r.  Lord  BoM»/  {ubi 
aup.)  the  Lord  Chancellor  speaks  o£  thn  nfetled 
law  as  to  protection  of  witneasea. 

llontiigu  Ohambera,  Q.C.  replied. 

GocKBDBN,  G.J.— This  case  is  so  abandantly 
olear  to  mj  mind  that  I  think  we  cannot  hesitate 
in  pronoimcEiDg  a  deciBion  upon  it.  The  facts  are 
as  follows :  The  plaintiff  brings  his  action  against 
the  defendant,  and  seeks  to  leooTer  damages  for 
the  defendant's  having  atterad  certain  alaraeroas 
wwda  <rf  him.  The  oooaaion  opon  which  the 
wards  were  uttered  ma  darioa;  the  coarse  of  a 
case  at  the  Chiildhall  Police  Oonrt  before  Sir 
Jamee  Lawrenoe,  the  preaidlng  magistrate.  Hr. 
KethercUffc's  defence  is  "  True,  I  aid  utter  the 
WOTds,  bat  I  did  so  whilat  I  was  giving  evidence  as  a 
witness  in  a  oonrt  dl  justice^  and  I  am  protected 
\n  the  privilege  attadiing  to  a  witness  in  respect 
01  what  he  says  in  the  box."  The  answer  to  that  is 
"  Yes ;  at  the  time  yoa  apoke  the  words  you  were 
giving  evidence  as  a  witness,  bat  yon  spoke  them 
unnecessarily  and  maliciously,  and  altogether 
d«%or«  your  chiuacter  as  a  witness."  Now,  in  the 
trial  braore  Lord  Coleridge  in  the  Common  Pleas 
Division,  it  appeared  that  whereas  there  had  been 
a  case  called  Daviea  v.  May  in  the  Probate  Division, 
the  defendant  had  been  called  as  an  expert  in 
handwriting  to  give  evidence  as  to  the  signature 
to  a  will.  On  tlot  oooaaion  the  president.  Sir 
James  Hannen,  made  some  Btrong  obe^va- 
tions  upon  the  defendant's  testimony.  ^ow,when- 
croBs-ezamined  at  the  police  court  in  the  case 
before  Sir  James  Lawrence,  the  defendant  had 
been  also  called  as  an  adept  in  handwriting,  and 
he  is  asked  1^  the  proseouting  counsel  in  orofls- 
examination  whether  he  had  been  a  witness  in 
HaoxM  V.  Maai.  Answer :  Yes.  The  next  question 
was  "  Then  old  you  read  the  remarks  Sir  James 
Hannen  made  upon  your  evidence  P  "  and  the  dc 
fendant  said  that  he  bad.  Then  the  counsel,  pre- 
suming that  Sir  James  Lawrence  knew  all  aboat 
DoofM  V.  Mw,  sat  down  withoat  puttinflr  further 
QOflations.  The  defendant  then  said  "I  believe 
that  will  to  be  a  rank  forgery,  and  shall  believe  so 
until  the  dsjr  ctfrny  death."  On  these  &ots  being 
^rai  in  evidence  at  the  trial  ^  this  action 
befin«  Lord  Ooleridge,  the  learned  judge  directed 
a  verdiot  for  the  plaintiff,  and  reserved  lc»ve  to 
uie  defendant  to  move  to  have  the  verdiot  entered 
for  him,  but  he*  neverthdess,  thought  well  to 
obtain  die  opinion  of  the  juiy  npon  certain  facts, 
*nd  the  jury  acceadingly  found,  in  answer  to 
questions,  that  the  words  were  not  spoken  by  the 
datendant  in  good  fiutb  as  a  witness,  or  in  answer 
to  a  question  put  to  him  as  a  witness ;  that  he 
■■poke  them  maliciously  as  a  volunteer  for  his  own 
purposes,  and  othfrwise  as  a  witness.  Now,  the 
^i^idant  had  leave  reserved  to  him  to  move  npon 
the  question  of  whether  there  was  evidence  to  go 
to  ^e  jury  in  support  of  ^e  plaintiff's  case,  and 
^  we  now  to  say  whether,  upon  the  leave 
'vored  or  upon  the  findiiiga,  the  Judgment  ought 
*o  M  entered  for  the  defiandant.  Now,  we  are 
■wed  upon  these  findings,  to  disturb  what  has 
been  considered  settled  law  for  a  very  long  period, 
for  if  there  is  any  principle  of  law  wUoh  may  be 
<»ofliderad  abeolntely  settled  itis  that  a  witnees  is 
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privil^ed  with  respect  to  the  testimony  he  gives, 
and  the  relevancy  or  irrelevancy  of  that  testimony 
does  not  make  any  difference  to  deprive  him  of 
that  privilege^  The  case  <if  Dawkiiu  v.  Lord 
Bokaby  [vbi  aup.)  is  a  culminating  and  conclusive 
case  to  show  this  and  there  the  Bouse  Lrads 
held  that  no  action  would  lie  a^jainst  a  witness  for 
what  he  had  said  or  written  in  ^ving  evidence 
before  a  court  of  joatice.  Now,^  if  we  are  asked 
to  overrule  that  decision,  it  is  asking  us  to  go  very 
much  further  than  has  ever  before  oeen  gone,  bat 
if  there  had  been  evidence  here  that  the  v^ords 
complained  of  were  spoken  entirely  oatside  (as  it 
were)  the  character  of  a  witness,  it  would  then 
becpme  a  question  (not  necessary  to  be  decided 
here),  whether  such  words  were  privileged.  If 
fbr  example  a  man  were  to  be  foohah  enough  to 
talk  before  he  went  into  or  when  he  came  out  of 
the  witness  box,  of  tlw  evidence  he  was  gmng  to 
give  in  it,  and  so  was  to  make  danderooB  sme- 
ments,  or  if,  as  I  put  it  in  the  course  of  the  arj^u- 
ment,  a  witness  in  the  box  sedng  aman  comme 
into  the  court  were  to  take  the  opportunity,  ana 
availing  himself  of  lus  position  were  to  state  that 
the  man  had  committed  a  robbery,  I  am.  very  fkr 
from  saying  that  words  spoken  in  those  and 
similiar  cases  might  not  be  apoken  dahori  the 
character  of  a  witness,  and  would  not  be  dakora 
the  privil^e  of  a  witness.  Bnt,  in.  this  case,  if 
the  jury  had  even  expressly  foond  that  these 
words  were  spoken  apart  from  the  defenduit's 
character  as  a  witness,  it  is  open  to  great  doubt 
whether  they  wonld  not  be  privileged,  but  there 
can  be  no  doubt  that  here  the  defendant's  ohano- 
ier  was  Hbab  of  a  witness ;  there  can  be  no  doubt 
he  spoke  the  words  for  the  purpose  of  defiending 
his  character  and  reputation  as  an  expert  in 
handwriting.  The  witness  was  consciona  tnat  the 
questions  put  to  him  by  counsel  were  for  the  pu^ 
pose  <A  shaking  his  credit,  and  if  there  had  been 
oouns^  present  on  his  side  to  ro'examine  him,  the 
qnestions  would  have  been  peofecUy  proper  to  be 
put  to  him,  whether  in  giving  the  evidence  he 
gave  he  acted  honestly,  and  whether  he  had  since 
had  any  reason  to  dumge  his  mind,  and  to  doubt 
the  trath  of  the  evidence  he  then  gave.  A  witness 
is  bound  to  tell  the  whole  truth,  and  he  is  per- 
fectly entitled  to  make  such  observations  in  the 
interest  of  justioe,  and  in  his  own  interest,  as  will 
tend  to  reliabiUtate  him  when  his  credit  has  been 
attacked.  I  tiiink  he  did  no  more  than  that  here, 
and  I  am  of  opinion  that  what  he  said  must  be 
taken  as  a  statement  in  ihB  evidence  in  the  cause. 
Bnt  for  the  questions  at  counsel  he  would  not 
have  made  that  statement  at  aU.  As  for  malice 
it  is  true  that  the  statement  might  have  the  effect 
of  injuring  the  plaintiff,  but  the  defendant's  object 
obviously  was  not  to  injure  the  plaintiff,  but  to 
protect  bis  own  credit.  No  dnabl  it  was  a  foolish 
thing  to  do  in  the  way  he  did  it  I  think  there 
was  no  evidence  to  go  to  the  jury  that  the  defen- 
dant spoke  those  words  otherwise  than  as  witness, 
and  I  also  think  that  L<h^  Coleridge  ought  not  to 
have  left  the  question  to  the  jm?.  liookiug  at 
DcuvJcina  v.  Lord  Soheby  T  think  tnat  m^ice  baa 
ceased  to  be  an  element  in  considering  whtfher  » 
witness  is  privilcftod,  unless  yon  can  show  that 
the  wwds  were  spokvi  dehort  the  oharacter  of  a 
witness  aUc^etiier.  I  think  that  the  case  of  .iOor- 
diee  v.  Bobartaon  («&{  tup.)  mted  by  Mr.  Ohambers 
does  not  apply  at  aU  to  Htm  case,  and  I  am  of 
opinioD  that  (m  jadgment  ol  the  G«ni|g^^^ 
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IKTiiioD  for  tlie  dafioadant  waa  right,  and  mvst  be 
affirmed. 

BKunrzn^  J_A— I  am  d  iba  sam  opinion. 
The  jDdgment  of  the  Common  Fleea  Dhrision 
affirms  two  propositionB.  (1.)  That  the  words 
oomphuned  of  hy  the  platntifF  were  relevaiit  to 
the  iBcpdij,  and  were  spoken  by  the  defendant  as 
a  witness,  and  (2)  that  the  case  should  have  been 
withdrawn  from  the  jury.  Now  I  am  not  sm^ 
that  the  torn  "relevant"  is  a  venr  correct 
ezpreesion.  In  Dawkins  t.  Lord  Sokeby  what 
appears  to  me  a  mach  better  expression  is  need 
by  the  Lord  Chief  Baron,  and  that  is  "with 
reference^to."  Now  the  qneation  here  is,  had  the 
words  spoken  by  the  d^endant  "  reference  to " 
the  inqniry  P  I  think  the  qnestion  put  by  ooonsel 
"  Have  ytra  read  Sir  James  Hsnnen's  jadgmenfe  ?  " 
was  an  improper  one,  bat  having  been  pat  it  was, 
as  Lord  Goferidge  says  in  the  conrt  below* 
'*eminentiy  snf^stive."  Then  the  witeess. 
fimliBbly^  as  I  thmk,  and  ooanely,  says  "I  retain 
my  opinion,  I  beUeve  the  will  to  be  a  rank  forgery, 
and  shall  believe  so  to  the  daj  of  mr  death.'  11 
he  had  said  it  in  other  words,  decently  and 
beoomingly,  would  not  that  have  "  had  reference  " 
to  the  inqniry  before  the  magistEatef  I  tifiink  it 
wonld.  Mr.  Clark  addresaea  to  us  an  wgament 
that  everything  spoken  by  a  witness  most  be 

Frotected  by  privilege.  1  cannot  go  that  length ; 
think  that  m  the  cases  pat  by  the  Lord  GhieE 
Jastioe^  and  by  mo,  a  witness  wonld  not  be  privi- 
leged. I  am  of  opinion  that  the  expression  "  with 
reference  to"  the  inqniiy  used  by  the  Lord  Chief 
Bsion  in  the  coort  below  oagfat  to  receive  as 
oompreheosive  a  construction  as  possible,  and 
that  what  a  witness  might  reasonably  think  hsd 
reference  to  the  inquiiy  is  wiAin  tiu  privilege. 
I  am  of  opinion,  therefore,  that  the  first  proposi- 
tion of  the  court  below  is  established.  If  liutis 
so,  as  to  the  second  proposition,  no  other  inqnizy 
should  have  been  gone  into  whether  the  witness 
spoke  the  words  as  a  volnnteer  or  maliciouBly,  and 
in  bad  fuUi.  Danekitu  v.  Lord  Roktiby  is  con- 
clnsive  that  the  privilege  of  a  witness  in  giving 
evidence  is  absolnte,  and  that  case  has  not  been 
attempted  to  be  distinguished  from  the  present 
one  except  upon  the  ground  that  there  the 
tribunal  was  a  militaiT  one.  I  do  not  think  it  is 
distinguishable  npan  that  ground.  The  House  of 
Lords  held,  it  seems  to  me,  t^at  a  witness  giving 
evidence  in  a^  court  of  justice,  whether  it  be  a 
civil  or  8  militaiy  court,  is  protected,  and  that 
being  so  I  think  that  the  case  of  Hendertnn  t. 
Browadifead  («&t  n^.)  is  also  not  distingoishable 
feom.  this,  uid  that  we  ought  to  affirm  the  jodg- 
ment  of  the  court  below. 

AjtPBLiETT,  J.A. — I  am  of  the  same  opinicn. 
How  it  would  have  been  if  the  witness's  state- 
ment had  been  made  without  questions  upon  the 
tanner  case  ofDavies  v.  May  having  been  put  to 
him  by  counsel,  we  are  not  bound  to  exprtss  an 
opinion.  But  that  wonld  be  distingnishable 
from  the  present  case,  because  it  might  be  said 
that  in  volnnteering  such  a  statement  without 
question  the  defendant  wan  no  longer  speaking  as 
a  witness  in  the  action.  I  am  not  saying  that  if 
that  were  so  he  would  not  be  protected,  but  I 
think  the  question  would  be  open  to  great  doubt, 
and  I  can  conceive  cases  where  there  would  be  no 
reason  for  affording  the  protection  of  privilege  to 
a  witness,  as  far  in^iaiioe  whne  he  might  (£oose 
*^  make  an  abusire  statement  irtiidt  was  wholly 
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immaterial  to  the  inquiry.  I  offer  no  positiTe 
opinion  npon  studi  a  case,  bat  I  osrtainfy  apee 
that  here  what  the  witneas  said  was  idcnnt 
to  the  issue.  I  think  it  was  right  and  fiur  Sor 
him  to  ^ve  an  explanation  after  he  had  ben 
asked  qaestionc  ^paraging  to  him  as  anexpertis 
handwriting.  Almost  the  first  qtue&m  in  cron- 
examination  to  an  expert  (I  have  myself  besol 
it  put  to  the  defendant)  is,  "I  suppose  you  remem- 
ber the  case  <^  Dan/ieB  t.  May  P  ^  and  the  answer  ii 
that  the  witness  will  expuun,  and  that  he  still 
retains  the  opinion  he  has  formed.  In  this  case 
the  defendant  expressed  his  opinion  in  coane  snd 
improper  language.  I  tibink  he  ought  to  have 
spoken  with  more  modesty  and  reserve,  bst  that 
can  make  no  difference  in  considering  whether  the 
words  were  privileged.  I  am  of  opinion  that  the 
rule  of  privilege  which  has  so  lOBg  prevailed 
nndiallenged,  und  whidi  is  made  in  the  interastof 
jnstioe.  sboold  be  extended  to  this  oaM^  a^  I 
tibink  that  uqr  rule  contnury  to  that  m  loaf 
estabUahed  would  goraryftr  toprovatwitBesaH 
bam  freely  coming  fiaward  to  pve  Aar  evidnoa 
in  a  court  of  justice. 

JudginetUfor  th«  defnuUmL  Jmdgmmi  Ukm 
affirmed. 

Solictor  for  the  pluntiff,  tiie  plilntaff  in  pman. 
SoUdtors  for  the  defendant,  Marade*  and  Son. 


HIGH  COURT  OF  JUSTICE. 

CHANCBBT  DmSIOK. 
(Before  Yioe-ChauoeUof  Uum). 
W«dneMiaiy,  Dao.  20^  1876. 
Kaa  V.  Gbomb.  (a> 
Will—Cimgirwiion—G«ntral  vroriM  fegswd  If 

emmeroHo*  qfmeified  ariMM*. 
Tetiatrue  mads  a  kologra^  wSl,  6y  okiA  eke  ^om 
"  dU  that  J  have  pounr  oim,  nomelyt  pkd^,  Imm, 
.  .  .  laoe."  She  teat,  at  hmr  imUk,  ywi  eased  V 
conaidorabU  personal  prop«riy  b«nde«  ih»  tporiJM 
articUa. 

Held  thai  {he  worde  "  namely,  ploie,  Zmmh,  .  . . 
Zooe  "  didnottMt  down  tike  i0Bct  of  ihe  gmmwl 
worda  "  oU  tkat  Ihampotoer  over,"  U  bmrng  As 
inUiUUmofihoteetturUiodupoeeofaiUlierpn' 
periy ,-  and  that  the  whole  of  Mr  persanol  eelaU 
pasted  by  herteilL 

DntUBEBE. 

Sarah  George,  the  testator,  didy  raado  a  hol^ 
graph  will  dated  the  25th  May  1874.  Snoh  wBI 
was  as  followB : 

I,Suah  Qwtrgfl,  dobeoitaaatoA.K.Oeert«al  tta»t 
have  power  over, 

jewellwy.  koe  tks  halt  a<  valmsd  to  he  tftm  to 
Hwbeet  Qeme,  sonirf  fkederiok  Ueocffc  TWaaiaaK 
itt  the  haaesk  who  have  ben  a  year  inMi  ma  to  leidva 
101.  and  dothM  divided  amont  them,  slaa  all  IHihas 
ntaniOg. 

The  said  testatrix  died  on  tha  24th  April  I876i 
and  on  the  27th  July  1876 Isttera  of  adrnmistBaticn 
ot  her  personal  estate  with  the  will  annexed  wen 
granted  to  the  defendant  Aa«astin  Sm^  GaorgOh 

The  testatrix,  in  addition  to  the  artideB  apBC±> 
fically  mentioaed  in  her  will,  waa  poneneid  of 
moneys  and  aecnritiea  fornxm^,  farutora*  hooaa 
and  caxriagea,  winee,  and  other  personal  aetata  of 

(«)  BorarMtir  JuaaB.  Horn  MLiBuxMMMiPW 
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ionsiderable  ralae.  She  wu  also  ■eiaed  of  con' 
lideorable  real  estate. 

In  Oct.  1876,  tins  aotion  was  1»onghfc  by  the 
>1aintifr  (one  of  tihe  next  of  kin  of  the  teatatrix) 
igainst  the  defendant  Angustin  George  (the 
personal  representatiTe),  George  Dalston 
Bhafto  (the  heir-at-law  of  the  testatrix),  and  Thonuui 
Wick  (the  other  next  of  kin  <tf  the  tefitatrix)  for 
bha  auniiuBtralifni  ot  the  person^  estate,  and  to 
have  the  tine  censtnuition  of  the  nSl  declared  by 
the  court. 

The  defendant  A.      George  demnired.  . 

The  question  raised  by  the  demnrrer  'nas 
whether  the  will  nasaed  aU  the  property  of  the 
te^iatrix,  or  whether  it  only  passed  the  artidci 
imrticularly  enumerated  nnasr  the  words  "platen 
linen  .  .  .  lace.". 

J.  Pearaon,  Q.C.  and  Iti^t  the  demoner. — 
The  words  **  ajl  that  I  h&re  power  over  "  are  snffi- 
cdeutto  pBSSthe  whole.of  the  personal  estate.  The 
Babeeqnent  words  "  namely,  plate,  linrai  .  .  . 
laoe "  are  only  an  imperfect  enumeration  <d  the 
particulars,  of  which  the  personal  estate  ooDsisted, 
end  do  not  restrict  the  generaUty  of  the  gift : 

SridsM  T.  AidM,  8  Tib.  Abr.  D.  2Wk     18 ; 

Ckalmer$  w,  BtoriLi  T.  4e  B.  Sffi ; 

Dnnr.  CK6«(m,L.Be(.  SE<2.7I3. 
Thev  also  refmred  to 

ModggonT.  leri,  L.  Bep.  2  Ch.  D..122. 
Olasae,  Q.G.  and  Geary,  for  the  plaintiff.— The 
general  gift  must  be  restricted  by  the  particalsr 
words:  iTimeio€Uv.J?erkin8,2At)£.lQ&,andTre^ord 
T.  Berriget  2  Atk.  lOiu.)  Bridgu  v.  Bridges  is 
inconsistent  with  Timme^l  t.  Perkiae.  'She  latter 
case  was  cited  with  awroval  in  Baalingt  t. 
Jmninga  (13  Yea.  39).  Where  a  testator  gives 
*'  eveiytbiog  he  dies  possessed  of,"  and  afterwards 
enumerates  what  it  is  he  intends  to  give,  the 
bequest  mnst  be  confined  to  the  specific  enomera- 
tion:  {Be  KendaU's  TruttM,  U  Bear.  608.)  The 
words  "  namdy,  plate.  3ai,"  are  not  merely  words 
of  defective  enumeration,  but  a  description  iimiting 
the  snbieot  matter  of  the  gift:  {WyK»  t.  TTyZts,  1 
D.  F.  A  J.  410t  affirmed  by  House  ot  Lords,  10 
H.  of  Ik  1).  Thciy  also  referred  to 

FMtr  T.  Serbum,  U  Bmt.  OSS  { 

Theobald  on  Wills,  p.  89 ; 

Jn  th4  goods  of  Qooayarf  1 8w.  ft  Tr.  187 ; 

Habbard,  p.  171. 

J.  Pearson,  Q.O.  in  reply. — ^In  Wylie  t.  Wylie 
(reported  in  the  Eoase  of  Lords  under  the  name 
cAEnohin  T.  Wylie\  their  Lordships  did  not  intend 
to  OTermle  Bridget  t.  Bridges  and  Vkalviera  v.  Sioril. 

"ilxusa,  T-O.  said. — ^The  will  is  a  very  cnrioos 
one;  and  it  has  giyen  rise  to  the  rery  learned 
and  able  arguments.  The  question  I  have 
to  determine  is,  whether  thb  will  passes  all 
the  property  of  the  testatrix,  or  whether  it 
passes  only  that  property  which  is  enome- 
rated  under  the  woras  Opiate,  linen,  china, 
pictores,  jewelleiy,  laoe."  If  the  proper  constmc- 
tion  be  the  latter  one,  then  the  test^rix  has,  to  a 
very  great  sitent.  died  intestate,  becanse  she 
had  real  estate,  and  she  had  alto  personal  pro- 
perty of  various  other  descriptions.  Now,  first, 
let  us  oonsidor  what  was  the  intention  of  the 
testatrix  F  If  she  had  intended  merely  to  give  her 
l^ste,  Ac,  she  might  have  said,  "  I  do  beqneath  all 
loy  nlate,  linen,  china,  pictures,  jewellery,  and 
we  '  to  so  aod  so.  That  would  have  been  a  very 
'  simple  form  of  giving  only  those  particular  things. 
It  woold  have  shown  that,  beyond  those  things. 
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she  did  not  intend  to  dispose  of  anything ;  that 
she  intended  to  die  intestate.  But  does  we  will 
show  that  intention  ?  She  says,  I  give  "  aH  that 
I  have  power  over,"  meaning  everything  that  she 
had  tostamentwy  power  over,  that  is  to  say,  all  the 

Eroperty  she  ceolo,  by  bar  will,  dispose  ol  Then, 
ftvmg  used  tiiesB  wwds,  whish  are  abandantlj 
sufficient  to  pass  all  her  pr<^rty,  ebo  goes  on  to 
enumerate  (as  is  frequency  the  oase)  part  oi  the 
i>rc4>erty  bob  has,  not  the  whole  of  iL  I  cannot 
pretend  to  say  that  Ihis  is  a  will  which  is  firee 
from  doubt.  But  my  own  <^iiuoa  is,  that  this 
testatrix  did  not  intend  to  die  intestate  as  to  any 
part  of  her  pnperiy.  Then,  applying  the  same 
role  in  this  case,  wluob  I  appUed  yesterday  in  the 
oase  of  XTnMoortk  v.  fFpsofanai^  that  the  first  duty 
of  the  court  is  to  asoertain  what  was  the  intention, 
and  then,  havini;  done  that,  to  see  whether  there 
are  words  to  carry  that  intention  into  effect,  I  am 
satisfied  that  the  intenti<m  was  to  dispose  of  all 
her  property,  and  I  am  of  opinion,  both  upon 
principle  and  authority,  that  the  words  are  saffi- 
cient  for  the  purpose.  I  cannot  help  thinking 
that  the  doctrine  is  now  pretty  well  settled,  tha^ 
where  a  testator  gives  his  property  genmdly  by 
^  words  "  all  my  property,"  or  "all  my  estate*' 
or  "all  that  I  have  power  over  "  ^  in  wis  oaae), 
and  then  proceeds  to  wnmuate  partionlara,  the 
ennmeration  of  partioolars  does  not  abridge  oroit 
down  the  effect  of  the  general  words.  Bridgea  v. 
Bridgae,  the  first  case  <uted  by  Mr.  Pearson, 
decided  by  Lwd  Chaoeellor  Kipg,  is  a  case  that 
has  been  cited  and  aoted  upon  ever  since  the  deci- 
sion was  given ;  and  I  think  it  is  a  mnah  etmnger 
oase  for  a  limited  oonstmation  of  the  wiU  than 
this  is.  There  tdie  toabator  said  "  I  give  the 
remainder  of  my  estate,  viz." — as  in  the  presoit 
case,  — "  viz.,  iny  Bank  Stoek,  India  Stock, 
S.  8.  Stock,  and  S.  S.  AnDaities  to  my  son  B. 
Bridges,  and  I  do  hereby  make  him  sole  exeou- 
tor  ol  this  my  will."  Lord  Okano^or  "Kvag  "  was 
of  opinion  that  the  latter  words,  wluch  oame 
under  the  "  viz."  did  not  rmtnun  the  genenl 
words  preoedent  (the  remainder  of  my- estate),  but 
were  added  way  of  ennmeration  or  de«em>tk>n 
of  tiie  main  parlumlara  whereof  his  estate  did  con- 
sist, and  not  to  restrain  the  word  (estate)  to  those 
partioolars;  .  .  .  and,  that,  when  he  disposed  of 
the  remainder  of  his  estate,  it  was  plain  he  did  not 
intend  to  die  intestate  as  to  any  part  of  it."  That 
is  the  criterion :  did  the  testator,  or  did  he  not 
intend  to  die  intestate  as  to  any  part  of  his  estate? 
JSo  doabt  it  would  be  difficult  to  receooile  the 
oase  of  TimeioeU  v.  Perkins  with  the  oase  <i  Bridges 
V.  Bridges.  But  it  is  not  necessary  for  me  to  do 
that;  because  I  do  not  think  that  TimwteU  v. 
Perkins  has  been  considereda  binding-antbori^. 
1  think  I  do  sufficient  to  show  that  by  gmng  at 
ODoe  to  the  decision  of  Sir  William  want  in 
akahMra  Y.  StorH.  latfaatoaBetheUaaterDftha 
BoUb  said  "  As  to  the  question,  whether  the  whole 
personal  estate  PUces  hy  the  will,  my  opinicm  is 
that  it  does.  The  testator  gives  eSl  his  estate 
whatsoever,  whether  real  or  personal,"  here  it  is 
"all  that  I  have  power  over/'  which  is  just  as 
comprehensive,  "  the  sabsequent  ennmecatioa 
of  the  articles,  of  which  he  supposed  lus  property 
to  consist,  does  not  limit  the  gift  to  the  parbiiiulars 
specified.  Intending  to  give  everything  he  oonid, 
he  has  incorreody  stated  what  be  had."  He  then 
cites  the  decision  in  Bridges  v.  Bridgea,  and  says 
"Hero  the  testator  dif^oses  of  the  whole  of  hia 
Digitized  by  VjOOglC 
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penonal  estate;  and  therefore  does  not  mean  to 
die  intestate  as  to  any  part  of  it."  In  my  opinion, 
every  word  of  that  is  applicable  to  the  present 
case.  Then  this  sabject  has  been  nnder  ooneidera- 
tion  Terr  recently  in  the  oase  of  Bean  r.  Qibson. 
That,  I  uiink,  is  a  stronger  case  than  the  present. 

'  There  the  words  were  "my  personal  property, 
consisting  of  monff^  and  clothes."  The  qaestion 
was,  whettier  the  general  estate  pueed ;  that  is, 
that  part  of  the  property  which  consisted  neither 
of  money  nor  clothes.  The  Vice-Chanoellor  Page 
Wood,  in  giTing  judgment,  after  citing  Bridges  t. 
Bridget  and  Okalmen  t.  StorU,  says  "When  a 
person  is  found  making  her  will  (ubhonsh  it  is 
true  she  does  not  appoint  executors),  and  the  only 
beqaest  she  makes  is  a  gift  of  her  '  personal  pro- 
perty, consisting  of  mon^  and  clothes,'  the  strong 
presumption  is  wat  she  did  not  intend  only  to  do 
that  which  she  might  have  ^ectaall^  wine  hy 
giving  her  'money  and  clothes'  simply.  It 
appears  to  me  there  is  no  falsa  demonstraUo  here, 
there  IS  simply  an  imperfect  enumeration.  The 
testatrix  was  a  markswoman,  and  not  very  cognis- 
ant of  the  force  of  particular  expressions.  She 
attempted  to  enumerate  the  items  of  which  her 
personal  estate  consisted,  and  biled  to  mention 
them  all ;  just  aa  in  BridgM  t.  Bridges,  where 
three  kinda  stock  only  were  enumerated,  the 
oonrt  nevertheless  held  tut  the  wb(de  of  pro- 

*  party  passed."  Now,  this  testatrix,  sitting  down 
to  make  her  will,  which  is  a  hdograph  will — 
intending,  as  I  am  satisfied  she  did  intoia,  to  dis- 
pose of  ul  the  property  she  had — thinks  it  not 
sufficient  to  give  "all  that  I  have  power  over," 

'  but  goes  on  to  specify  part  of  her  property,  not  for 
the  purpose  of  restricting  the  gift,  but  for  the 
purpose  of  allowing  it  to  remun,  as  it  was  originally, 
universal.  These  decisions.  Bridges  v.  Bridges, 
Ohalmers  v.  BtorH,  and  Dean  v.  Qihson  are  all  per- 
feotly  consistent,  and  all  bear  out  the  oouBtmction 
which  I  put  upon  this  will.  As  I  have  already  said, 
I  Uiink  it  woiUd  be  difficult  to  reconcile  TimetoeU 
T.  Perkina  with  these  anthOTitoes.  I  do  not  think 
that  ill  is  reoonoileabl^  and  I  think  HuA  Timeu>aU 
T.  PsriMiM  is  not  an  aathcnrity  to  be  fbllowed.  Th» 
same  observation  may  be  ap^ied  to  Tnjfford  v. 
Benrige,  cited  in  the  note  to  TimenoeH  v.  FerMna. 
The  case  of  £e  KmdaU's  Trutit  is  not  any  antho- 
rity  against  the  deoisiini  to  which  I  shall  come 
in  the  present  case;  because,  in  that  case.  Lord 
Bomilly  had  befcare  him  a  will,  which  concluded 
with  a  clause  giving  all  the  residuary  estate.  That 
oase  was  only  cited  to  show  that,  if  the  clause  had 
not  been  in  the  will,  his  Lordship  would  have 
•come  to  a  different  conclusion.  Now,  the  autho* 
nty  that  I  have  found  most  embarrassing,  is  Uie 
case  oE  Enohin  v.  Wylie.  It  is  a  remarkable  case 
in  this  respect,  that  all  the  judges  who  gave 
their  (pinions  upon  the  oonstroction  of  such  a 
will  wore  unanimous.  They  all  agreed  that  that 
part  of  the  testator's  estate  whi^  consisted  of 
money  in  the  Eoglish  funds  did  not  pass  by  hia 
wilL  But  I  am  of  opinion  that  the  oednon  did 
not  proceed  on  the  ground  of  the  enumeratioa  of 
the  property  being  erroneooB  m  defecttve,  but 
upon  what  they  considered  to  be  the  intention  of 
the  testator.  In  that  case  Sir  James  W;rii^  an 
eminent  English  physician,  domiciled  in  Kussia, 
who  seems  to  have  l>een  possessed  of  considerable 
proper^  in  Bussia,  made,  as  I  collect,  hia  will  in 
Bnssia.  In  making  his  will,  was  it  his  intention 
to  dispose  of  all  his  proper^,  wherever  it  might  be^ 


or  to  dispose  of  his  Bnssian  propeirty  onlyP  I 
think  that  the  House  of  Lords,  and  the  judfles  in 
the  oourts  below,  proceeded  on  the  ground  uiit  ha 
intended  to  dispose  of  his  Bnssian  property  only; 
sud,  accordingly,  I  find  that  Lord  WestbiOT  pota 
it  on  that  ground  that,  as  he  intended  to  di^iow 
only  of  his  Bussian  propertTt  tibe  money  in  tiie 
Snglish  funds  wonld  not  Dass.  \Bm  Lordih^ 
read  tbe  words  of  the  will  in  that  caaa^  and  can- 
tinned :]  It  was  a  qaestion  of  intantion;  it  wu 
not  a  case  of  an  erroneous  anamsration  dl  pro- 
perty; it  was  not  a  case  in  which  the  testator  lai^ 
"  I  give  all  my  estate,"  and  then  proceeded  with  a 
defective  enumeration  of  it,  but  it  was  a  becraest, 
giving  certain  property,  with  respeofe  to  iriuch  all 
Uie  learned  judges  came  to  the  oondosion  thst  he 
did  not  intend  to  dis^e  of  the  property  in  the 
English  fimds.  Considering,  therefiore,  uie  emio- 
enoe  of  sudi  authorities  aa  Bridges  v.  Bridges  sol 
Ohalmers  v.  BiorU  (the  only  authorities  aa  the 
snbject  at  that  time),  if  it  had  been  the  intenliioD 
of  weir  Lordships  in  Enohin  v.  Wylie  to  ovcrrale 
those  cases,  they  wonld  have  distinctly  said 
so,  and  would  not  have  leffc  it  to  be  infcsred 
merely,  that  their  de(nsi(ni  was  of  a  oontiary 
liatnre.  It  would,  no  doubt,  have  been  con- 
trary to  their  intention  to  overrule  those  authoritiM 
which  have  so  long  been  acted  upon.  I  tUnk, 
therefore,  that  I  am  not  hampfflred  oy  the  case  of 
Enohxn  v.  WyUe,  because  a  different  question  arose 
in  that  case ;  there  the  question  was  not  whaAer 
a  general  gift  of  proper^  should  be  cut  down  bya 
defective  ennmetmtion,  but  what  was  the  origratl 
gift.  With  Tward  to  the  oase  of  Fisher  v.  Sef 
cum,  cited  by  uie  plaintiffs,  that  case  seems  to  me 
to  be  in  &vour  vt  the  demurring  parties.  The 
Master  of  the  Bolls  there  says,  "  The  object  was  to 
exclude  nothing.  Snoh  an  enumeration  under  a 
videUcei  a  much  more  rBstmotive  ezptesncai.  h«a 
been  held  only  a  defective  enumeration,  not  a 
restriction  to  the  specific  articles."  In  £avIiM« 
V.  Jeivninqs  the  Master  of  the  Bolls  held  that  the 
words  *'^bcts,"  in  tiiiatpartioalar  aye^**mntbe 
confined  to  articles  ^mAem  gmtreU  witti  thosa 
specified  in  the  preceding  part  <tf  the  aaolam: 
viz.,  household  furniture."  As  to  the  mesniag  of 
the  ward  "  effects  "  unqualified  and  tuuresbninsd, 
I  entirely  agree  witii  the  observatiMis  of  the 
Master  of  the  Bolls  in  Hodgson  v.  Jess  that,  is  a 
general  rule,  the  word  *'e£Eeota"  ought  not  to 
be  cut  down  to  things  ejtud&tn  generis  witii  those 
named  before,  unless  there  is  something  desriv 
showing  that  that  was  the  intention.  Upon  Sm 
these  ^nnds  I  am  of  opinion  Uiat  this  is ^^8^°"'*^ 
disposition  of  the  testatrix's  property,  ^e  cm- 
sequence  is  that  the  plaintiff,  as  one  (tf  the  next 
of  kin,  has  no  interest  in  ijie  estate,  and  the 
demurrer  will  be  allowed. 

SoUmtors :  Bruee^  Sons,  and  Jaduon ;  He»'j 
HiU. 


(Before  Ttoe-^Thaaoellor  Bioov.) 

!}«.  9  oni  14,  1876. 
Re  Thx  Welsh  Fasbhoud  Goal  Aim  Iiok 

OOMPAJIY.  (a). 
Company — Ver^dor*s  guaranise  as  to  proJUs—Part 
Of  purchase-money  set  apart  to  meet — IFiimIm^ 
up — FtMd  assets  of  eompany — The  Oompamm 
Act,  1862,  t.  38,  sub-seei.  7.  

(a)  BuiaM  fcy  H.  fa  gasos,  H.,  BiiilBlii  si  T  w. 
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Ohait.  Dir.] 


Be  Tin  Wxish  FunHou)  Coal  akd  Ibok  Cohpavt. 


[Ohut.  Dir. 


On  the  tale  of  property  to  a  company  the  vendor 
guaranteed  to  the  shetreholders  a  minirtvum 
dividend  of  7  per  cent,  on  the  paid  up  capiied 
cf  the  company  for  four  yeara,  and  a  sufficient 
part  of  the  ^urehaee-money  to  antwer  tuch 
dimdendtwaa  tnvetted  in  Ooneolt  in  thenamee  of 
^metees,  and  by  deed  ezeeuied  by  the  vendor  of 
the  first  part,  the  company  of  the  tecond  part, 
and  the  truttee  of  the  third  part,  it  was  provided 
thai  the  truttee  thould  every  halfyear  aeli  out 
«  tiulh  part  of  inut  fvmdt  over  a  period  of 
three  yeari,  so  at  io  esAautt  the  fund  in  that 
period,  and  pay  the  proceeds  every  half-year  to 
ike  direetors!  and  me  vendor  eovenaniea  with 
the  eompany  that  dwidendt  at  i&«  rate  tif  7  pw 
«an<.  per  annum  sftouM  /»*  fA«  Jirvf  /mr  years 
he  paid  on  the  shares  issued  to  the  ptMie,  and. 
that,  if  the  sum  paid  to  the  direetors  hy  the 
trustees  was  innmeient  for  that  nurpose,  he 
■would  make  good  the  defieieney.  Be/ore  thefwtd 
was  exhausted  the  company  toent  into  liquidation. 
The  balance  of  the  fund  being  davnCsd  by  the 
vendor  as  his  property  eiuneci  to  caiain 
fy-usts  thai  had  ceased  to  exist,  by  the  liquidator 
as  assets  of  the  company,  and  by  the  ahareholdert 
as  being  appropriated  as  a  guarantee  to  (hem 
pertonowv,  me  trustees  paid  U  inio  eotart.  On 
potion  by  shareholders  for  payment  ovi  and 
distriliuiion  of  the  fund  between  tnem  i 
f  eld,  that  the  fund  w€u  assets  of  the  company  and 

h^ongedtotheliquidaior. 
Bt  an  agnemont  dated  the  26th  Feb.,  1872,  and 
made  between  James  Helisa  Stnan  of  the  one 
peat,  and  Edward  3.  Lozey,  (as  trastee  on  behalf 
of  the  Welsh  Freehold  Coal  and  Iron  Company, 
Cdmited,  then  in  oonrse  of  formation)  of  the  other 
pari,  J.  K.  Stuart  Agreed  to  sell,  and  E.  J.  Imzbj 
i^reed  to  pnrohase  on  behalf  of  the  company  for 
103,5001.,  certain  property  belonging  to  X  M. 
Stoart  in  the  county  of  Qlamorgan.  And  it  was 
isreed  that  the  snm  of  10S,500Z.  should  be  paid  aa 
bllowB: — 15,000Z.  cash  on  allotment  of  shares  in 
ihe  company;  15,0001.  cash  within  fourteen  days 
hfter  allotment;  15,0002.  cash  at  the  expiration  of 
Eborteen  days  from  the  day  atmointed  for  payment 
the  second  instriment ;  15,000L  cash  at  the 
nqniation  o£  one  month  &om  tiie  day  appointed 
Eor  the  payment  of  the  seoond  instalment;  23,500Z. 

an  intwral  of  three  months,  and  the  balanoa  of 
SO^OOOL  at  an  inteml  of  six  calendar  months ;  and 
lut  so  much  of  the  two  last  mentioned  insbdments 
)f  aS«600I.  and  20,0001,  aa  was  necesaaiy  to 
goarantee  dividends  at  the  rate  of  71.  per  cent., 
Mr  annum,  npon  all  shares  of  the  company  issned 
io  the  public  for  the  term  of  four  years  from  the 
late  of  the  first  ordinMy  general  mee^g  of  the 
sompony,  should  be  invested  in  SI.  per  cent. 
xmBola,  And  by  the.  said  a,Kreement  3.  M,  Stuart 
guaranteed  the  dividend,  and  it  was  provided  that 
mmediately  after  each  of  eight  halt-yearly  meet- 
ngs,  an  eighth  part  of  the  amonnte  directed  to  be 
nvested  should  be  sold  ont  by  the  trastees,  and 
>^  them  paid  to  the  directors,  together  with  any 
bvidends,  and  that  the  balance  of  any  <d  the 
mweeds  and  income  should  be  pud  to  J.  H. 
Stuart. 

A  proBpeotns  of  Ae  company  was  thoreapon 
BBoea  to  the  pablio,  and  oontained  tiie  following 
rtatement: — Qnaraiite&  A  ocmtraot  has  been 
mtered  into  for  the  purchase  of  the  estate,  with 
in  its  rights  and  appurtenances,  for  103,0001.,  of 
irhioh  45,0001.  is  to  be  paid  in  cash;  15.0001.  in 


paid  up  shares,  and  the  balance  to  be  invested  in 
Consols  in  the  names  of  trustees  fbr  the  purpose 
of  saaranteeing  the  dividends.  So  satisfied  is  the 
vendor  of  the  success  which  will  attend  the  develop- 
ment of  the  resources  of  this  estate,  and  of  the 
wealth  of  the  iron  and  coal  deposits,  that  he  has 
guaranteed  to  the  shareholders  a  minimum  annual 
dividend  of  7  per  cent,  on  the  paid  up  capital  of 
the  compaay  for  four  years."  And  the  fact  of 
such  guarantee  was  also  prominently  stated  in  the 
heading,  and  on  the  back,  and  a  Becond  time  in 
the  bo^  of  the  prospectus. 

The  company  was  shortly  afterwards  duly  inoor- 
pcvated  tmder  the  provisions  of  the  Companies 
Acts  1882  and  1867,  with  a  capital  of  155,0001.  in 
81,000  shares  of  51.  eaoh,  and  a  large  number  of 
persons,  relying  on  the  provisions  with  regard  to 
the  guarantee,  took  shares  in  the  company. 

The  92ud  clause  of  the  Articles  of  Association 
provided  that  no  dividend  should  be  payable 
except  out  of  profits  arising  from  the  business  of 
the  company;  and  that  payments  made  to  the 
directors  of  the  company  ont  of  the  guarantee  fund 
mentioned  in  the  agreement  of  the  26th  Feb.  1872, 
should  be  considered  profits,  and  be  applicable 
only  to  the  payment  of  dividends. 

By  an  agreement  dated  the  24rtb  April  1872, 
and  made  between  J.  M.  Stuart  of  the  one  part 
and  £.  J.  Lozey  of  the  other  part,  the  agreement 
of  the  26th  Feb.  187%  was  altered,  and  J.  H.* 
Stnart  aooepted  in  aaiisfootion  of  41,0002.,  part  of 
the  purohase-mon^,  the  allotment  of  8200  fhlly 
paid  up  shares,  and  as  to  the  residue  of  62,5002. 
the  sum  of  19,0002.  was  to  be  ptud  in  cash.  And 
out  of  the  last  two  instalments  of  23,5002.  and 
20,0002.  J.  IS.  Stuart  was  to  receive  such  sum 
only  as  should  be  equal  to  a  sum  of  28«.  per  share 
on  the  shares  issued  to  the  public  (other  than  the 
8200  shares  agreed  to  be  taken  by  him)  before  or 
during  the  term  of  four  years  from  the  date  of  the 
first  ordinary  general  meeting  of  the  company, 
all  such  sums  to  be  forthwith  mvested  by  J.  M. 
Stuart  as  a  guarantee  fund,  in  manner  as  men- 
tioned in  the  agreement  of  26th  Feb.  1872,  aad 
these  8200  shares  were  not  to  be  considered  as 
guaranteed  onless  J.  M.  Stnart  invested  a  further 
guarantee  fond  equal  to  28«.  per  share;  and  so 
mnoh  of  the  two  last-mentioned  instalments  of 
23,5002.  and  20,0002.  as  should  not  be  required  to 
be  invested  were  to  be  considered  as  given  by  J.  M. 
Stnart  as  an  abatement  of  the  purobase-money. 

By  deed  dated  the  16tb  July  1873.  and  made 
between  3.  iS.  Stuart  of  the  first  part,  the  com- 
pany ot  the  second  part,  and  two  trustees  of  the 
third  part,  after  reciting  that  J.  H.  Stuart  had 
recently  invested  the  sum  of  47722.  5s.  in  the 
purchase  in  the  names  of  the  trastees  of  a  snm  of 
51522.  4».  6d.  Consols  as  a  guarantee  fund  on 
behalf  of  the  company,  it  was  declared  that  the 
trustees  should  hold  the  Consols  npon  trust  to  s^l 
out  on  the  6th  Jan.  1874,  one-sixth  part  of  the 
Consols,  and  pay  the  proceeds  to  the  directors  of 
the  company,  and  tnat  every  succeeding  ax  , 
montiiB  from  tiie  6th  Jan.  1874,  up  to  and  indndintf 
the  6tii  Jan.  1876,  a  similar  sum  of  the  Oontols 
should  be  sold  oat  and  paid  as  above.  And  J.  U. 
Stnart  oorenanted  wiui  the  company  that  divi- 
dends at  the  rate  <rf  72.  p«  cent,  per  annum  sboold 
for  the  term  of  four  years  from  the  date  of  the 
first  ordinary  general  meeting  of  the  oom^my  be 
pud  on  all  the  shares  issued  to  the  public,  and 
that  if  the  sums  paid  to  the  directora'ilnderthei 
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trusts  of  the  deed  should  at  aay  time  be  in- 
Bofficieut  CO  pay  such  dividend,  then  and  eo  often 
as  the  same  should  happen  he  would  on  demand 
pay  to  the  directors  of  the  company  such  a  sum 
as  would  be  requiBite  to  make  good  the  deficiency. 

On  the  14th  Sept.  1875,  a  resolution  for  a  Tolnn< 
tuy  winding-up  was  passed  by  the  shareholders, 
and  on  the  13bh  Not.  following  an  order  was  made 
that  the  volimtary  irindins[-up  should  be  oontinaed 
under  the  saperrision  of  toe  Ccnrt. 

f  cvtions  of  tiie  Consols  held  by  the  trustees 
were  from  tame  to  time  sold  out  1^  them  and  paid 
to  the  directors  of  the  company, 'and  at  the  date 
of  the  winding-op  resolution  a  sum  of  S3592. 6«.  9d. 
GonaolB  was  standing  in  the  names    the  trostees. 

On  the  25th  Sept.  1876.  the  tmstees  paid  the 
Consols  then  standing  in  their  nsaaes  into  oonrt 
on  the  ground  that  the  fund  was  claimed  by  three 
parties,  namely,  (1)  J.  M.  Stuart,  who  claimed 
the  same  as  being  his  property,  subject  only  to 
certain  trusts  which  had  ceased  to  exist;  (2)  the 
liquidator  of  tha  company,  who  claimed  the  same 
on  the  ground  that  it  was  an  asset  of  the 
company ;  (3)  and  the  shareholders  of  the  com- 
pany, who  claimed  the  same  on  the  ground  that  it 
was  aupropriated  as  a  goaxantee  to  them  per- 
acmalhr. 

Xn  STovember  a  petiti(m  was  presented  by  some 
of  the  shareholders  praying  that  the  fund,  i^ter 
paying  costs  or  trustees,  Ac.,  might  be  distributed 
amcntg  the  shareholders  (other  tban  J.  M.  Stuart) 
in  proportion  to  the  number  of  shares  held  by 
them  respectively. 

SwMiston,  Q.C.  and  B.  B.  Bogars,  for  the 
petitioners,  contended  that  the  fand  was  part  of 
Stuart's  pnrchase-mcmey  which  he  had  set  apart 
as  a  guarantee  fund  impressed  with  an  express 
tmst  m  favour  <^  the  sbareholders  as  individuals, 
and  not  as  members  of  the  company,  aod  as  an 
inducement  to  them  to  talce  shares. 

Oroasiey,  for  olAxer  sharehddws,  supported  the 
petition. 

Sir  H.  M.  Jackson,  Q-G.  and  Tremiett,  for  Kr. 
Stnart,  abandoned  his  oiairo  on  the  iand,  and  also 
•rgned  in  favour  of  the  pstitoners. 

Kay,  Q.q.  and  H.  BuvtoA  BtvjUey,  for  the  liqni- 
datxa*. — This  fund  was  not  teally  the  vendor's 
money.  It  was  part  of  the  capital  of  ^e  company, 
which  was  to  be  held  in  medio  until  it  was  ascer- 
tained whether  the  vendor's  representations  as  to 
profits  were  true.  The  money  was  to  be  paid  to 
the  direct<»s  and  to  be  wplied  in  payment  of 
dividends;  that  was  in  «fect  equivalent  to  a 
reduction  of  the  capital  of  the  oompany  and  ia 
illegal .-  (Sope  v.  Iniemationdl  Financial  Gmfor- 
atvM,  35  L.  T.  Bep.  N.  S.  626.)  The  company 
alone  oan  recover  tms  fond,  and  if  they  recover  it 
it  must  be  applied  in  payment  of  the  creditors. 
Then,  as  to  the  ahareholders,  sect.  38,  sub-sect.  7 
of  the  Companies  Act  1862  o<mcludes  the  question. 

A.  E.  MiUer,  Q.O.,  for  the  principal  creditor  of 
tha  oompany,  sapporfeed  the  oontention  of  the 
liquidator  and  referred  to  olaaae  92  of  the  utioles. 

e.  Fordt  U/t  the  tmstees. 

SwatiMton,  Q.C^  in  re^^y.— The  only  question 
before  the  court  is,  what  are  tiie  trusiis  of  the  deed 
of  the  16th  July  1873  P  Mr.  Stoart  in  effect 
became  the  sole  trailer  for  four  years,  and  guaran- 
teed dividends  np  to  71.  per  oent.  during  that 
period.  If  there  was  a  loss  it  fell  upon  him.  If 
there  was  a  gain  the  shareholders  were  to  hove  it. 
It  is  a  legitimate  commwcial  agre«nent  conferring 


a  private  advantage  on  the  sbwr^oldm^  for  a  oer- 
tam  time.  Then,  this  guarantee  fund  fonned  no 
part  of  the  capital  of  the  oompany.  If  it  was  then 
the  subscribed  capital  of  the  company  would  bare 
been  168,0001.,  but  it  was  155,000i.  As  to  sect. 
38  of  the  Companies  Act  186^!,  it  has  no  appli- 
cation. It  provides  that  no  sum  due  to  any  mem- 
ber of  a  company  by  way  of  dividends  shall  be 
deemed  a  debt  d  the  company.  Dne  from  whom  f 
Due  from  the  company,  lor  it  is  the  comp«ny  tlut 
pays  the  dividends.  It  cannot,  therefore,  api^y  to 
a  covenant  by  a  third  party  with  the  oompany,  by 
which  a  benefit  is  contracted  to  be  oooterred  on 
the  shareholders  individually. 

Bacon,  V.C.— No  doubt  this  is  a  case,  as  I  have 
said,  of  entire  novelty;  but  that  iact,  of  ooorse, 
does  not  exempt  it  from  the  wplice^iaa  the 
general  rules  established  by  the  Legislature  and 
by  the  general  law  respecting  joint  stock  oi»n- 
pauies.   If  the  case  were,  as  Mr.  Swanston  has 
argued  with  great  ability  and  clearness,  only  a 
case  to  be  decided  upon  a  contract  between  the 
parties,  then,  having  first  ascertained  who  ore 
properly  to  be  called  the  parties,  there  would  be 
mnch  less  difficulty  than  it  presante  in  its  4«Tj^ing 
aspect.    The  contract  is  between  Mr.  Stoart  ^ 
the  oompany.   The  sharaholdan,  ae  ban  been  sud, 
and  as  is  quite  true,  can  only  act  through  the 
company,  and  it  is  with  the  oompany  that  Mr. 
Stuart's  contract  is  made.    Now  I  find  it  m- 
neoessary  to  go  fully  into  the  earlier  hiBtory  of  the 
transBction.   Mr.  Stuart  has  an  estate  to  seU.  He 
contracts  for  a  price,  and  by  way  of  intbuiing  the 
Bharebolders  to  believe  m  it  beyond  doubts  the 
stipulation  with  respect  to  the  gnarantee  is  inserted 
in  the  prospectus  and  formed  a  feature  in  the 
origimd  contract.    Mr.  Stoart's  coufideanoe  in  the 
value  of  his  property  was  bo  great  that  he  nndsr- 
took  to  bear  the  burden  oi  providing  that  the 
shareholders  should  receive  a  dividuk^  in  other 
words,  profit,  from  carrying  on  the  operatioiis  of 
the  mine  during  the  four  years  which  are  meotidDod 
in  the  contract.   That  is  dear  and  plain.  Bat 
then  it  was  beoMue  he  received  the  purchase- 
money  that  he  took  wdohl  himself  that  b«vd«L 
He  took  the  monc^  of  tue  duureholders,  and  esdi 
man  who  paid  his  51.  for  a  share  trusted  that  the 
oompany  of  which  he  was  a  member  woiUd  see 
that  contract  carried  properly  into  eSeot,  sod  that 
he  should  have  the  benefit  for  which  he  stqio- 
latod.    The  deed  of  1873  is  perh^  the  most 
important  of  the  several  doonments  which  have 
been  referred  to,  and  I  therefore  tnm  to  the  tenu 
of  it.   It  is  between  Mr.  Stuart  of  the  first  port, 
the  company  of  the  second  pu>t,  and  certain  tnis- 
teee  for  the  shareholders  of  the  third  part.  It 
recites  that  Mr.  Stuart  had  recently  invested 
47721.  in  the  purchase  of  some  stook  as  a  gaanatee 
fund  on  beludf  of  the  company — the  cootnct  is 
with  the  company,  and  with  the  company  ales*— 
*'  and  might  heroAer  invest  other  sums  of  money 
in  the  same  manner  for  the  aama  pa^ios&"  Tim 
it  goes  on  to  deolan  that  the  tniataes  shall  be 
possessed  of  that  fond  npon  traat  to  adl  oat  io 
manner  mentioned.    By  the  same  indentaie  Kr. 
Stuart  covenanted  with  the  company  "  that  diri- 
deuda  atthe  tnte  of  71.  per  oent.  per  annum  shoold 
for  the  term  of  four  years  from  the  date  of  thefint 
ordinary  general  meeting  of  Ute  said  ooanpany  be 
paid  onalTthe  shares  of  the  said  oosapanyiaBiied  to 
the  pnblio,  and  that  if  the  sums  paid  to  the  direc- 
tors nnder  the  trusts  aforesaid  should  at  any  UMtt 
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be  msnffictent  to  paj  adividend  at  the  rate  aforesaid, 
then  and  so  t^ten  as  the  same  should  happen,  he, 
the  said  James  Melias  Stoart,  his  exemi tore  or 
admiiiistratorB,  wonld  on  domand  pay  to  the 
directors  of  the  said  oonipcuiy  snoh  sams  as  sfaonld 
from  time  to  time  be  requisite  to  make  good  the 
■deAciency."  It  is  a  contract  between  pames  it  is 
true ;  bnt  the  parties  are  Stnart  and  the  company. 
The  reascn  is  obnoiu  upon  tiM  fscta  which  have 
heea  mentiOQed.  The  parchaee-mcaifly  being  the 
snm  specifiedi  io  the  otmtnMit  an  abatement  takes 
place,  modifications  are  made,  and  nltimately  the 
porchaae-money  which  Mr.  Stoart  has  received  is 
modified  to  the  amount  which  has  been  mei[itioned, 
and  ottfc  of  thi^  (I  do  not  say  Uiat  these  words  are 
in  the  contract),  and  from  no  other  source  than 
that,  he  takes  this  47721.,  which  is  the  sum  of 
stock  now  in  qnestion  upon  this  petition.  How 
can  I  entertain  any  notion  that  indiridnal  share* 
holders  are  entitled  to  the  benefit  of  that  contraotP 
That  is  a  contract  made  with  the  company,  subject 
to  all  the  incidents  of  the  company,  and  liable  to 
all  the  laws  applicable  to  joint-stock  companies. 
One  plain  feature  in  that  law  is  that  no  share- 
fabldor  can  derive  any  benefit  from  the  assets  of 
the  oompany,  no  matter  from  what  aoorae  tiier 
oome,  until  the  debts  of  the  oompany  are  paid*  and 
the  wily  contract  to  which  it  can  be  said  that  the 
shareholders  are  parties  is  that  92nd  clause  of  the 
Articles  which  has  been  mentioned,  and  in  which 
it  is  provided  that  no  dividends  shall  be  payable 
eniepb  out  of  profits.  The  words  of  that  clause, 
in  my  opnnion,  cannot  more  distinctly  express  the 
statement  that  the  71.  per  cent.,  whether  derived 
flrom  the  bnsinesa  whicb  the  company  carried  on, 
or  from  the  engagement  of  Ur.  Stnart  to  make  np 
71.  per  cent.,  is  to  be  derived  from  profits  and 
nothing  bnt  profits.  By  the  contract,  to  which 
the  shareholders  are  individually  parties  as  the 
company,  when  Mr.  Stnart  performs  his  covenant 
vith  them  and  transfers  to  the  trustees  that  sam, 
it  beoomei  the  dalnr  of  the  tmsteea  to  pay  the 
ffirectora  in  order  that  the  cUrectors  may  declare 
a  dividend.  So  thai  it  is  profits  and  nothing  Ims, 
aad  there  is  no  law  in  this  conntrv  wluch  would 
sanction  a  tndeor  saying,  "  I  will  enter  into  a 
oontraot  br  which  any  prospective  benefit  arising 
to  me  abau  be  exempt  from  the  payment  of  my 
debts.'*  That  wonld  oe  directlv  against  the  first 
prindples  of  commercial  law.  Then  the  company 
oeoomes  insolvent.  Mr.  Stnart  it  is  said  performs 
his  agreement  by  having  invested  that  sum  of 
money ;  and  now  the  shareholders  say,  "  We, 
who,  qud  shar^olders,  are  utterly  bankrupt  and 
imable  to  pay  our  debts,  which  have  been  con- 
tracted for  our  benefit  and  in  our  own  name,  will 
take  thia  sum,  which  baa  no  other  source  and 
erigiU)  and  can  be  ascribed  to  nothing  else  than 
that'  contract  which 'we  through  our  directors 
entered  into,  and  which  is  part  of  the  4772Z.  sum 
-cf  steak,"  which  is  the  subject  of  this  petition. 
The  statute  is  unmistakable  upon  this  sidiject. 
The  statute  only  expresses  what  wonld  be  the 
general  law  without  the  atatnte;  hut  it  u  dear 
and  distinct,  and  the  contract  has  atated  that  the 
sums  oi  money  in  queation  shall  be  considered  as 
profits.  Then  that  there  may  be  full  justice  done 
to  the  subject,  the  clause  in  the  statute  to  which 
I  was  referring  (aeot.  38,  sub-sect.  7)  provides 
that  if  there  shall  be  any  sum  doe  to  any  member 
of  a  aomptmy  by  w^y  <^  dividends,  profits,  or 
othenriasb  it  shaU  not  be  deemed  to  be  a  debt  of 
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the  company  payable  to  such  member  in  a  case 
of  oompetition  between  such  member  and  any 
other  creditor  not  being  a  member  of  the  company, 
but  any  sudi  aom  may  be  taken  into  account  for 
the  purpose  of  finally  adjusting  the  rights  of  the 
contribntoriea  among  themselves.  In  the  face  of 
thi^  clause  of  the  Act  of  Parliament,  upon  the 
very  terms  of  the  deed  of  1873,  by  the  stipulataoas 
contained  in  the  artioles  of  association,  I  am  of 
omnion  that  t^is  c^im  of  tdie  shareholders,  by 
i»tdi  diey  seek  to  take  away  money  that  is  first 
by  bw  apfdicable  to  the  payment  of  their  debts, 
cannot  be  sustained.  The  order  therefore  will  be 
for  p^ment  of  the  fund  to  the  official  lic|mdator : 
^e  costs  of  all  parties  properly  appearing  to  be 
paid  out  of  the  fund. 

Solicitors  for  the  company  and  the  petilionan, 
MOUr,  Smith,  and  BeU. 

SoUdtora  for  other  parties,  Baity  and  White- 


Friday,  Dte.  15, 1876. 

BXTKIN  V.  DOLHAV.  (a) 

Voluntary  eonveycmee — Invalid  declaraiion 

imsi—B«tt»liing  triut  to  tAe  asftlor. 
In,  1857  B.,  heing  seiaed  qf  freAoUU,  and  long 
also  a  holdar  of  Aan$  in  jwU  atoek  flom- 
mmiM,  whiek  h«  then  feand  would  iiwtibte 
him  m  hetuy  lidbiUtie»t  conveyed  the  property 
to  one  0,  M.     The  deeds  conveying  the  pro- 
perty ware  in  the  form,  of  pwehaae  deede: 
and  0.  H.  purported  to  give  voMohle  conaidera- 
tion  for  ii,  though,  in  fact,  no  money  really 
passed.   Z.  received  tlie  rents  tUi  his  death  intes- 
tate.   0.  E;  after  B-'s  death,  executed  a  deed  of 
trust,  dedarmg  that  the  property  had  been  con- 
veyed to  hun  in  trust  for  B's  wife.   B.'s  wife 
rficeived  the  reylta  (tiZ  her  death,  whan  she  pur- 
ported io  diepoee  of  the  property  by  her  wM  in 
faoour  of  her  daughters.   The  plainii^,  as  B.'a 
heir-at'law,  daiimed  the  proper^,  ana  a  recon- 
veyance from  0.  3. 
Beld,  that  the  Statute  of  Frauds  vmu  not  satisfied, 
aaid  that,  as  no  dedarcUion  of  iruat  had  been 
executed  in  the  lifetime  of      there  locts  a  re- 
sulting trust  in  favour  of  B.  at  the  time,  and  con- 
sequently thatthepUantiff  was  benefieiaUy  entitled 
to  the  property,  aud  to  have  a  reconveyance  from 
C.  S.,  and  an  account  of  rents  and  ^ojits. 
This  was  an  action  by  Thomas  Budkin,  the  eldest 
BOD  and  heir-at-law  of  Thomaa  Bodkin  the  elder, 
who  died  inteatate,  by  which  a  reconveyance  of 
certain  freehold  messuages,  hereditaments,  and 
premises  was  aonght  from  one  Charles  Hardwiok, 
under  the  following  oircamatanoes. 

In  the  month  of  July,  1857,  the  said  Thomas 
Eudkin,  the  elder,  being  seised  of,  or  equitably 
entitled  tO,  certain  freehold  hereditaments  and 
premises,  and  being  alao  a  holder  of  certain  shares 
in  joint  stock  companies  which,  as  he  then  feareda 
would  involve  him  in  heavy  liabilities,  determined 
to  convey  his  property  to  Ute  said  Charles  Hard- 
wick  to  hold  the  same  as  the  plaintiff  alleged  as 
trustee  for  him,  the  said  Thomas  Budkin,  the 
elder. 

Thia  determination  of  the  said  Thomas  Budldn, 
the  elder,  was  carried  out  by  two  several  inden- 
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turea,  dated  reepectively  the  24th  July  1857,  and 
respeotively  made  between  the  said  Thomaa 
Badkin,  the  elder,  of  the  one  part,  and  the  said 
Ohariea  Hardwick  of  the  other  part ;  and  both  the 
conTfi^anoes  were  taken  in  the  form  of  a  convey- 
anoe  as  on  a  parchaae.  The  said  Charles  Hard- 
wick purported  to  pay  for  the  property  comprised 
in  one  of  the  indentores  the  Bom  of  lOW.  in  addi- 
tion  to  the  snm  of  2001.  then  dae  npon  mortgage 
Hbenof.  This  conveyance  contained  the  nsnal 
corenantB  for  title  by  the  said  Thomas  Budkin, 
the  elder,  and  also  a  covenuit  of  indemnity  by  the 
said  Charles  Hardwick  in  respect  of  the  said 
mortgage.  For  the  property  comprised  in  the 
second  indenture,  the  said  Charles  Hardwick 
purported  to  pay  the  sum  of  1501.  Notwithstand- 
ing the  terms  of  the  said  deeds,  nothing  was 
Mtually  raid  by  Charles  Hardwick  to  Thomas 
Budkin,  the  elder,  as  the  purchase-money  for  the 
piroper^  by  such  deeds  conveyed  to  the  said 
Dfaarles  Hardwick,  and  Thomas  Budkin,  the  elder, 
o^^ned  during  his  life  to  receive  ttie  rents  and 
nrofita  of  the  premisn  comprised  in  the  said  in- 
dentarea  of  ctmveyaaeet  and  applied  the  same  to 
baa  own  use.  Thomaa  Bodkin,  the  elder,  died 
intestate  on  or  about  the  22nd  Jan.  18^  On  the 
6th  May  1862,  Charles  Haidwiek  euonted  a 
formal  declaration  of  trast  in  favour  of  the 
idaiotifTs  mother,  Jane  Bodkin,  her  heirs  and 
executors  absolutely  of  the  property  purported  to 
be  conveyed  by  the  said  indenture  of  the  24th 
July  1857,  whereby,  after  reciting  the  before- 
mentioned  conveyances,  the  said  Chwles  Hard- 
wick declared  that  the  principal  sums  of  1001.  and 
150i.  mentioned  to  have  been  paid  by  him  us  the 
purchase-money  for  the  premises  comprised  in  the 
said  indentures  were  the  proper  moneys  of  the 
said  Jane  Bodkin,  and  that  his  name  was  made 
nae  of  in  tnut  <mly  for  the  said  Jane  Budkin, 
ber  heirs  and  assi^,  and  he  thereby  covenanted 
to  convey  the  said  proper^  to  the  said  Jane 
Budin,  her  bars  and  asBwns,  on  demand.  Jane 
Bt^Ucin,  the  plaintiff's  mother,  received  the  rente 
and  profits  of  the  propertr  up  to  tiie  time  of  her 
decease  on  the  24th  Jan.  1868,  when  she  purported 
by  her  will  to  dispose  of  this  property  in  favour  of 
her  daughters,  the  plaintiff's  sisters.  ^Hie  plainUfi 
waived  all  claim  in  respect  of  the  rents  and  profits 
received  by  his  mother,  and  also  some  other  rents 
V  *^8ters,  who  was  delicate,  had  since 
received,  but  claimed  a  reconveyance  by  the  said 
Charles  Hardwick  of  the  aforesaid  property,  an 
account  of  the  rents  and  profits  from  18th  Dec. 
1875,  the  time  of  the  mai-nage  of  his  said  sister  j 
and  that  the  defendants,  the  trustees  of  Mrs. 
Bndkin'B  will,  and  Charles  Hardwick  might  bo 
resttained  from  selling  the  property. 

'The  defendants  alleged  that  the  aforesaid  pro- 
perty  was  conveyed  by  the  said  Thomas  Budkin, 
the  elder,  to  ^rdwick  in  tmat  for  his  wife 
rtaolntely.  It  appeared  from  Hardwiok'a  evi- 
dence  that  at  the  time  of  the  ocecation  of  the 
indentures  of  24th  July,  1857,  the  purohaae-money, 
in  two  sums  of  1002.  and  1501.,  waa  paid  over  in 
gold  by  Thomas  Badkin,  the  elder,  to  bim,  with  a 
request  that  he  would  bold  the  same  as  trustee  for 
ms  wife,  and  was  then  handed  back  by  him, 
Hardwick,  on  behalf  of  Jane  Budkin  to  Thomas 
Budkin,  the  elder. 

Kay,  Q.C.  and  Warrington  for  the  plaintiff  con- 
tended  that  ihe  whole  business  of  the  two  deeds 
of  24th  July,  1857,  was  a  abam  tnuesofekm,  and 
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that  as  no  deed  of  trust  was  executed  at  the 
time,  there  was  a  resulting  trust  for  Tbomas 
Budkin  the  father,  and  therefore  the  plaintiff',  as 
his  heir-at-law,  was  beneficially  entiUed  to  the 
properly,  and  that  the  execmtiou  of  the  deed  of 
trust  of  12th  Hay.  1862,  subsequently  to  the  death 
of  Thomas  Budkin  the  father,  could  not  affect  the 
plaintiff's  rights.  That  the  Statute  of  Frmnds 
was  not  aatisfied,  nor  Uie  rules  as  to  a  TaUd 
dedantion  <rf  truat.   They  also  referred  to : 

Childm  T.  ChOden,  1  D«  O.  <t  J.  482; 

Davie*  r.  Otty,  85  Beav.  206 ; 

Booth  T.  Turle,  L.        16  B4. 182 ; 

Baigh  T.  Kaue,  261..  T.  Bsp.  N.  S.  605;  L.  Bsp. 
7  Ch.  Ap.  4&. 

Sir  B.  Jackson,  Q.C.  and^.  PTard,  for  Hardwick 
and  the  beneficiaries  under  tiie  will  of  Jano  Budkio, 
contended  that  the  declaration  of  tmst  18^ 
was  sufficient.  The  transaction  had  atood  for 
nineteen  years. 

Dale  for  the  trustees  aS  Jane  Bodkin's  will. 

Bacov,  Y.G.— I  thuk  this  case  is  ray  plaiB, 
and  that  no  doubt  can  he  entertained  as  to  the 
nature  and  meaning  of  this  transaction ;  when 
a  man  finds  himsdx  in  fiuling  cirenmateticea, 
he  often  has  recourse  to  snch  a  plan  as  this. 
During  the  life  of  the  ao-called  settlor,  the  proper^ 
remained  bis,  the  mtmey  was  his,  and  the  land 
was  his,  and  no  trust  was  ever  declared  in  bia 
lifetime,  and  consequently  the  Statute  of  Frauds 
was  not  satisfied,  and  there  was  a  resaldng  tnut 
in  favour  of  T.  Budkin,  the  father.  There  is  no 
conflict  of  evidence,  it  is  quite  plain  what  was  the 
intention  of  the  so-cailed  settlor,  and  also  what 
was  done  in  this  matter.  As  to  the  length  of  time 
that  has  elapsed  before  the  commencement  of  this 
action  by  the  plaintiff,  that  is,  I  think,  yerf  aatia- 
factoril^  explamed  by  the  plaintiff^a  unwillutgnesa 
to  deprive  his  mother  of  the  rents  and  ^nfits 
during  her  life,  or,  after  her  death,  his  invalid 
sister  of  her  means  of  living ;  but  on  her  mairiMSw 
in  December  1875,  he  takes  steps  to  obtain  ms 
just  rights.  There  must,  therefore,  be  a  declara- 
tion that  the  plaint^  is  the  benefidal  ownw,  and 
also  a  re-conveyance  and  acoonnt  as  asked  Tor  bf 
his  statement  01  claim. 

Sir  S.  Jaekton,  Q.C.,  asked  that  the  costs  of 
these  proceedings  might  oome  out  of  the  estate, 
as  the  necessity  for  them  had  been  caused  1^  the 
acts  of  the  so-odled  settlor. 

Bacok,  Y.C,  declined  to  make  this  order.  Tbm 
would  be  no  order  aa  to  costs. 

SolioitMV:  Clark  and  Seoktf  Neumam,8iretlem9 
and  SiUiard  for  C-  and  .d.  5(ratto%  Leieeder, 


Friday,  Dee.  1, 1878- 
HoGO  V.  HoQG,  (a) 
Partner»hip — Es^ratian        pmiMrtJ^p  term— 
Coniinuaiian  at  ynil — DeoA  partner— Agree- 
tneai  by  continuing  partner  topeHrdiae$deoeaeed 
partner'a  share — AppUeation  ofeLomee  u»  ongtaal 
arlidee  of  parinenhip  for  jrardbow  <(f  a  Jseiiasad 
partner**  share  at  a  vaimHon — Stated  aeeeemL 
where  a  ^partnership  for  a  term  is  eontinued  q^lsr 
its  eteptration  wxihout  easprest  renewal,  althorngk 
the  dUfumpfton  is  thai  it  is  continued  onthetame 
general  footing  as  h^ore,  this  only  eatenda  to 
such  of  the  stipvlaiions  in  the  original  artidm  M 
are  properly  applicable  to  the  new  contract. 

MMyMl^  H.  L  WmtaMM,  ^  Ihirtalw  sMmT" 
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A.andS.  mUendintopartMnkip/oraierm.  The 
artidet  jprwided  thai,  in  east  either  partner 
ehould  dw  h^ore  the  expiratioit  of  (he  partnership 
tenn,  tlte  eurviving  partner  ahould  tettle  and 
adjust  all  aceounia,  wuUters,  and  things  relating 
to  the  pairtnerahip,  and  »KtytAd  become  tJte  pur- 
chaser cf  the  share  of  the  deceased  partner,  at 
the  amount  fixed  aa  the  value  tltereof,  on  the  last 
annual  statement  of  aeeouni,  and  should  pay  the 
same  by  certain  instalm&vts.  On  the  expiration 
of  the  term,  A.  and  B.  continited  to  carry  on  ihe 
bueiness  VfUhout  any  reference  to  the  partnership 
articles.  A.  died.  B.  then  expressed  his  deter- 
minfUion  to  carry  on  tite  business  alone,  and, 
under  an  arrangement  loith  A'e  administrcUrias, 
stated  an  account  of  ihe  value  (ff  the  business  cu 
a  going  concern  at  the  death  of  A.,  and  took  over 
the  buavneaa  and  AJ»  share,  at  the  amount 
appearing  by  the  acoount  to  be  the  value  thereof, 
and  paid  sums  on  account.  On  the  death  of  B.  the 
vartnerthip  assets  teere  sold  at  a  eonttderahle 
loss,  and  tt  was  insisted  by  B.'s  representativee 
that  this  loss  ot^ht  to  be  borrie  rateably  by  A.'s 
and  B.'s  estates. 

Eeldt  that  as  B.  had  iTisieted  on  his  right  under  the 
articles  to  purchase  A.'s  share  at  a  valuation 
stated  by  htmself,  A.'s  administratrix  viae  en- 
titled  to  prove  against  B.'s  eetate  for  <Aa  balanee 
due  UTider  'the  stated  accotmt. 

Quare :  whether,  if  B.  had  continued  to  carry  on 
the  business  wUkout  any  express  agreement  to 
pureluue  AJe  share,  ihe  dause  would  have  been 
applicable. 

By  cM  dated  the  20th  Maj,  1862,  and  made 
between  Thomaa  Bedford  of  tbo  firat  parb,  Jobn 
^Dgley  of  the  second  part,  and  George  Stelling 
Hogg  of  the  third  part,  after  redcing  that  a 
partnership  had  been  agreed  upon  between  the 
eaid  three  parties,  and  that  a  lease  had  been  taken 
m  their  joint  names  for  a  termT>f  ten  years  and 
five  months,  commencing  from  the  ^h  Jaly 
1B60,  of  certain  beds  of  day  at  Shipley,  it  was 
agreed  that  the  said  three  parties  woold  be 
partners  in  the  business  of  brick  and  tile  makers, 
oommeDcing  from  the  17th  Aog.  1861,  for  the 
term  of  years  in  the  eaid  lease  mentioned,  and 
which  would  expire  on  the  25th  Deo.  1870,  nnder 
the  name  and  style  of  the  "  Airedale  Brick  and 
lube  Company";  and  that  the  capital  of  the 
partoerahip  should  consist  of  ud  comprise  the 
benefioial  interest  in  the  said  lease,  and  the  stook- 
m*toade,  book  debts,  and  effects  of  the  basinees. 
And  ib  was  {ffortded  that  in  case  nther  <^  the 
said  parbMTs  shoold  die  before  the  eviration  of 
the  term  of  the  partnership,  then,  and  in  snch 
vu^  the  enrriring  partners  or  partner  should, 
within  the  space  of  six  calmdar  nHwtbs,  next  after 
the  decease  of  the  party  so  dying,  settle  and  adjnst 
Ml  accounts,  matton,  and  things  relating  to  the 
PMTtnerahip,  with  the  ezecators  or  administrators 
rfthe  deceased  partner;  proTided  alwajsthataa 
between  the  representatiTes  of  any  deceased 
partner  and  ihe  sarriving  partner  or  partners 
the  last  annual  statement  of  aooonnt,  made  and 
settled  by  the  said  partners,  shoold  be  deemed 
and  taken  and  shoold  be  oonoluBire  eridenoe  of  the 
state  and  valne  ot  the  business  the  time  when  saoh 
Iset  annual  statement  of  acoount  shonld  hare  been 
n  rendered,  and  the  representatiTee  of  the 
deceased  partner  ahoold  in  no  case  be  allowed  to 
gwstifuii  tha  aoonraoy  of  suoh  account,  or  inquire 
mto  the  partioolars  thereof  bat  shookl  in  all 
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respects  be  bound  conolusiTdj  thereby,  and  thtt 
inoreMD  or  decrease  in  valne  smoe  the  wt  anmial 
statement  of  account,  should,  in  caaa  of  dispato  of 
the  deceased  partner's  share,  be  aaoertained  by 
reference  to  two  indifEerent  peraons,  or  theur 
umpire,  in  the  nsoal  way;  tBO,  after  increaae 
or  decrease  in  value  of  snch  share  should  have 
been  so  affixed,  the  sarriving  partners  or  partner 
should  thereupon  become  the  purchasers  of  the 
said  share,  at  the  amount  fixed  as  the  value 
thereof  on  the  last  annual  statement  of  acoount, 
in  addition  to  the  amount  of  the  increased  valne 
of  the  name  to  be  ascertained  as  aforesaid ;  but  if 
the  share  should  be  found  to  have  decreased 
in  value  since  the  taking  of  sooh  account  thm 
the  surviving  partner  or  partners  should  become 
the  purchasers  of  the  said  share  at  the  amount 
fixed  as  the  valne  thereof  in  the  last  annual  state* 
ment  of  aoooanfc  less  the  decrease  in  valoe  of  1i» 
share,  and  shonld  enter  into  a  bond  with  suffiouib 
penalty  fbr  securing  to  the  exeoators  or  adminia- 
tratoni  of  the  deoeued  partner  the  amount  of  the 
value  of  the  share  thus  ascertained,  with  interest 
at  £5  per  cent.,  such  amount  to  be  paid  by  the 
instalments  therein  provided.  The  deed  also 
contained  the  usual  clauses  for  winding-up  the 
partnership,  realising  the  assets,  and  adjusting 
the  shares  and  interests  of  the  partners  on  the 
expiration  of  the  partnership  term. 

In  Aug.  1865,  Thomas  Bedford  retired  from  the 
business,  but  the  partnership  as  between  Bingley 
and  Hogg  was  continued. 

On  the  3l8t  Dec.  1870,  the  partnership  term  ex- 
pired, but  Bingley  and  Hogg  oontinncKl  to  carry 
on  the  business  in  co-partnership  without  any 
reference  to  the  terms  of  the  putnership  deed, 
and  obtained  a  renewal  of  th«r  lease  for  five  years 
from  the  SOtii  Jan.  1871. 

On  the  14th  Feb.  1874,  J.  Bingley  died  in- 
testate, and  thereupon  Hogg  took  over  to  himsdf 
under  an  arrangement  with  Mary  Binglf^,  tho  ad- 
ministratrix of  John  Bingley,  the  business  and  the 
business  assets,  and  thenceforth  up  to  the  time 
of  his  death  carried  on  the  business  alone  on  his 
own  acoount. 

On  the  4th  March,  1875,  Hogg  died  intestate, 
and  the  bill  was  filed  in  July,  1875,  by  his  infant 
son  against  his  widow,  his  administratrix,  for  the 
administration  of  his  estate. 

On  the  24th  July,  1875,  tiie usual  administration 
decree  was  made,  and  on  the  10th  Ang.  following 
Mary  Bingley  obtained  leave  to  attend  the  pro- 
ceecUngs,  and  carried  in  a  claim  for  55161. 17s.  lid., 
as  the  balance  of  an  account  in  which  bigg's 
estate  was  debited  with  62641. 13>.  7d.,  as  Bingley'a 
share  of  the  c^t^,  stock*in-trade,  uid  pronta  of 
the  biuiness  at  the  time  ot  his  death. 

In  support  of  the  claim  it  was  alle^^  that  G.S. 
Hogg,  on  the  death  of  J.  Bingley,  expressed  hw 
determination  to  continue  the  business;  that  it 
was  arranged  t^  he  should  make  out  and  submit 
an  aoconnt  showing  the  state  of  the  partnership 
at  the  time  of  Bingley's  death ;  that  (m  the  24ta 
July,  1874,  the  aooounts  of  the  partnership  were 
submitted  by  him  to  and  were  settled  by  him  with 
William  Bingley,  on  behalf  of  Mary  Bingley,  and 
were  signed  by  ooth  of  them ;  that  at  the  time  the 
aooount  was  settled  Q.  S.  B^gg  was  in  undisputed 
possession  of  the  partnership  estata,  and  oontmued 
to  carry  on  the  business  BoleVy  his  own  aoconnt 
from  that  time,  and  had  eo^^  yMaeauoa  of  ^oa 
pBitnenhipaaBeta;  and  ^^^an^Bekjasnanbw 
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the  aeoonnt  G.  S.  Hog^  stated  that  he  shoald  be 
onable  to  pay  Mary  Bingley  the  Huoant  shown  to 
be  the  value  of  J.  Bioeley  s  estate  by  the  mstal- 
meots  mentioned  io  the  articles  of  partnership, 
■and  it  vaa  nmt.a^ly  agreed  that  the  same  should 
be  paid  hv  instalments  oE  150{.  per  m<mtb.  and 
that  he  subBeqnently  paid  by  Tflriou  inatalinentB 
the  sum  of  11501. 

On  the  other  band,  it  waa  denied  by  the  admi- 
xnatratrix  of  6.  B.  Bxtag  that  he  ever  agreed  to 
imndiaBe  J.  Bingley**  ^rea  in  the  paitnwship.or 
that  he  was  bonnd  to  do  so;  and  ib  was  inaieted 
that,  as  the  machinery,  plant,  and  stock-in-trade  of 
the  bnsioeas  (which  in  the  accoant  were  valned  at 
•6126Z.  19«.  6d.)  had  been  sold  hy  public  motion, 
and  bad  realised  only  20512.  5».  Id.,  two-thirds  of 
this  loss,  tt^ether  with  the  coats  to  be  iacarred  in 
-carrying  oat  certain  covenants  contained  in  the 
lease  of  the  30th  Jan.  1871.  oaght  to  be  dednoted 
from  the  claim. 

The  account  referred  to  showed  on  the  credit 
side  the  following  item :  "  By  fixed  and  moveable 
plant,  steam  engines  and  boiler,  boiler  seating,  &o , 
sheda,  buildings,  kilns,  valued  pursuant  to 
the  provisions  in  parbiership  deed  aa  a  going 
oonoetn,  8126L  19«.  6cl."  By  the  aameaooonnttfae 
anm  of  63641. 13*.  *7A.  appeuvd  to  be  due  to  the 
■Admmuttatrix  of  J.  Bingley,  and  was  made  up 

thOB: 

A  J.d. 

UtkFeb.  1874.  To  capital   2007  1  5 

To  two-thirda  of  ^fit  to  date  4357  8  2 

,£6804  13  7 

The  same  account  showed  G.  S.  Hogg's  one- 
third  share  of  the  profits  to  be  21281. 14«.  6(2 ,  and 
■oondaded  thoa:  "The  foregoing  statement  of 
aooonnt  has  bem  taken  and  made  1^  us,  and  shows 
the  position  of  the  partnership  acconnts  md  the 
'Capital  and  profits  at  the  death  of  Mr.  J.  Binglev 
thathehadtoereinandthat  Mr.Hogs  had  therem, ' 
and  was  signed  by  W.  BinglBy,  ooDehalf  of  Mary 
Bingley,  the  admioistratrix,  and  by  G.  S.  Ho{^. 

Kwyt  Q.C.  and  WhUeUomt,  in  support  of  the 
«laim. — Bv  the  accoant  which  has  been  put  in  the 
share  vS.  the  deceased  partner  was  valued  pursuant 
to  the  danae  in  the  partnership  deed,  and  the 
SDrviving  partner  took  over  the  deceased  partner's 
ehares  at  that  valaatlon.  It  is,  in  fact,  a  settled 
account,  behind  which  it  is  nob  competent  for  the 
parties  to  it  to  go :  {Layeock  v.  PtcftlM,  9  L.  T. 
Bep.  N.  S.  378.)  It  was  the  baais  of  an  agreement 
frtuch  has  been  part  performed  by  the  bnsizwsB 
being  Itakcn  to  and  carried  on  hj  the  anrriTing 
partner  for  his  own  benefit. 

A.  E.  Miller,  Q.C.  and  Nalder,  for  the  defendant, 
the  administratrix  of  G.  S.  Hogg.— This  is  not  a 
purchase  aooonnt  at  all,  nor  an  aocount  stated 
between  Hogg  and  J.  Bingley's  representative,  bub 
••mere  ordiuuy  balance  sheet  iaa  j^kAj  acoount 
against  both  partners  and  a  division  of  the  pn^ts 
aooording  to  their  respectita  interests  in  toe  ixw 
oam.  Ic  is  therefbre  not  a  doonmeiit  atnotmting 
to  a  contract  to  purchase.  Hogg  was  in  no  way 
bound  to  puTchaae  his  deceased  partner's  shares. 
The  clause  on  tlut  head  S4)plies  cmly  to  the  death 
of  a  partner  "  daring  tbe  partnership  term,"  and 
is  thor^ore  inoonsistent  with  a  partnership  at 
will.  They  died 

Sttet  r.  Essex,  20  Bear.  443 ; 
Cookaon  v.  Cookson,  8  Sin.  520 ; 
C9tk  t.  CoIiui^ndfSt  Jaoob.  £20; 
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Clairkr.Laaeh,  32  B«av.  14;  s.e.aB  affisl,8  I*.  I. 

Bep.  17.  8.40;  IDe  G.J.  A  a  400. 

Sir  H.  M.  Jackson,  Q.O.  and  Phear,  for  the  iii&nt 
plaintiff,  supported  the  defendant's  contentioa. 
Kay,  Q.C.,  in  reply. 

Bacok,  V.C— No  doubt  tbe  general  law  often 
acted  upon  is  that  if  a  partnership  oonsli- 
tated  by  artiolea  comes  to  an  end  try  elRiaxm 
oC  titoB,  sdod  tbe  partners  continue  to  eanj 
(m  the  bouneaa,  they  are  held  to  do  so  upon 
Uie  terms  oi  tfuB  written  artiolea.  There  ma 
be  neeptions  to  lAaii  cue.  Then  may  be  sadi 
a  peculiarity  aa  was  mentioned  by  Mr.  Mllkr 
just  now.  It  waa  in  evidence  in  that  case  {Sma 
V.  EuesB,  «up.)  that  the^  had  agreed  to  carry  on 
the  bosiness  on  the  same  terms.  Witboat  dut 
the  decision  would  have  been — and  I  say  woald 
have  been,  because  I  believe  it  ought  to  ^  have 
been — the  same.  It  is  a  ihot  menticmedas  eiistaig 
in  the  oanse,  but  not  on  the  groond  of  the  jodg- 
ment.  And  the  law  I  take  to  be  perfectly  eSai 
that  after  Ae  expiration  a  partBsnbip  hj 
efflnxkm  of  time,  if  nobbing  is  said,  and  tlie 
partners  continue  to  carry  on  Hia  buidneaB,  thn 
carty  it  on  upon  tiie  saoie  terms  as  tiuae  wUai 
were  exiweeaed  in  the  artices,  with  this  euueption 
only,  which  is  noticed  hy  Lord  Westbniy,  that 
clauses  for  expulsion,  oWseB  in  tho  natiue  of 
penalties,  cannot  be  oonaadered  to  be  sfill  aabdating 
since  there  has  been  no  rec(^;nition  nor  pkia 
expresaiou  of  them.  I  have  no  such  thing  oere. 
The  stress  of  Mr.  Miller's  argument  waa  that  the 
articles  of  partnership  being  at  an  end,  the  coa- 
tinuing  partner  waa  under  no  obligation  to  pur- 
chase or  to  carry  on  the  business.  But  if  I  were 
to  admit  that,  it  does  not  touch  this  case,  becasse 
this  case  is  one  in  which  the  oontinning  partner 
insisted  upon  his  ri^t  to  carry  on  the  buaiiiees 
under  the  artidas.  The  avidflnoe  of  the  Inrother, 
Mr.  William  Bin^^qri  i>  dear  and  complete^  and 
not  opposed  to  ainr  sort  of  oontradiatioa  on  tiM 
ptut  of  the  |riaintiiE  or  the  other  partiea  to  the 
suit.  What  he  says  is  this :  '*  My  sister  d^otsd 
me  after  my  brothCT's  death  to  asoertain  the  ooo- 
diti(»i  of  a&irs  in  the  bnsiaoen  wfaidi  my  bralbsr 
had  earned  on  with  Mr.  Hogf^  and  Ur.  Hon 
came  to  Leeds  and  saw  me  several  times,  at  iHura 
ho  expressed  his  determination  to  earry  on  tba 
business."  And  what  was  the  right  of  Mrs, 
Bingley,  the  administratrix  P  To  have  the  matter 
settkd,  to  have  the  business  woand*ap,  aad 
everything  that  then  existed  settied  and  applied 
first  in  payment  of  the  debts,  and  then  in  aaSirlaiv 
tion  of  the  several  demands  of  the  partnen.  Bat 
he  who  executed  the  articles  of  partnorahip,  and 
who  had  been  acting  npon  tlum  up  to  the  desrti 
of  his  partner,  expressed  his  detaraination  to 
carry  on  the  bosiness.  Can  that  ba  nfmai  to 
anvthing  bat  to  the  artidas  P  It  waa  net  m 
obiigatioa  but  a  right  whidi  he  was  daimiag. 
That  becomes  still  more  dear  if  Uie  acoonnk  tut 
has  been  proved  on  both  sides  is  referred  ta 
That  account  pBrports  to  be  an  aoconufe  ef  ths 
Airedale  Brick  and  Tube  Company.  On  the  coa 
side  there  are,  as  it  ia  proper  there  aluKild  be^  the 
liabilities  of  the  oonoem.  On  the  other  nds  is 
the  valuatitm  made  by  this  oontinnii4f  paitnff, 
made  by  himself,  of  Ihafi^radandmovMblaplMt, 
and  so  on,  "  valued  porauant  to  the  provisioDS  of 
the  partnership  deed  as  a  going  ocmosm."  It  ii 
I  his  own  act.  It  does  iiot  rest  thm^  becaawx 
1  having  stated  the^moont  of  the  Taloation  wiacfc 
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he  made,  be  goes  on  to  valae  the  Btook  in  trade 
and  the  book  debts,  and  then,  in  accordance  with 
the  reel  meaning  of  the  artidea  in  the  erent 
whidi  has  happened,  namely,  the  death  of  J. 
Bingtey,  he  dedaots  from  the  Talnation  of  the 
alodt  in  trade  3Si  (or  a  fraction  of  some  aort)  per 
cent,  and  carries  oat  the  sam  diminisfaed  by  that 
dednotioo,  and  he  does  the  mme  with  the  book 
ddite  off  wfaioh  he  takes  20  pet  cmt.  Can  any- 
tbiiig  he  plaiiwr  than  th^  P  This  was  a  trans- 
actioii  between  then  two  persona — 'Sogg,  the 
contanning  partner,  and  W.  Singly,  the  agent 
of  bis  sister — that  the  T^oation  was  to  be 
made  under  and  in  pnrsnance  of  the  articles 
of  partnsrahip;  and  the  aoooont  is  so  stated 
by  him.    Then  comes  this  further  statement 
on  the  last  page  of  the  acoonnt,   in  which 
J.  Bingley's  acoonnt  is  credited  witJi  capital  at 
20071.  4«.  5d.   That  can  bo  seen  by  the  other 
acooontfi  because  there  J.  Bingley  is  credited  with 
liie  groflB  amount  of  his  capital.   He  is  allowed 
interest  upon  that  capital  in  the  account,  and  then 
from  it  the  various  sums  are  deducted  which  have 
been  drawn  out  by  him  from  time  to  time  bringing 
itdowntothatsnmof8007Z.4B.  5d.   Then  eomes 
another  item  of  whidi  diere  is  no  trace  in  the 
preceding  statement,  and  which  mast,  of  neoessi^. 
be  talran  from  the  books  as  the  articles  pnmdie, 
"  To  tiro-thirda  of  the  profit  to  date  4257Z.  9a.  2d." 
The  aocount  of  itself  famishes  no  means  by 
which  that  earn  could  be  arrived  at.   Is  it  possible 
to  read  this  paper,  and  to  consider  Its  oontents 
and  not  to  see  that  it  is  an  aseertion  on  the  part  of 
Hr.  Hogg  that  be  is  entitled  to  carry  on  the 
business, — the  administratrix  of  the  deceased 
partner  being  deprived  of  her  right  to  have  the 
DDsiness  sold  and  realised  at  once,  and  the  money 
put  into  her  pocket  which  she  would  be  entitled 
to  receive  bat  foi  this  demand  on  the  part  of  the 
continuing  partner  that  he  shall  have  the  benefit 
of  that  stipulation  in  the  partnership  articles,  and 
be  allowed  to  cany  on  the  business  npun  credit? 
Then  HCr.  Bingley's  affidavit  proceeds  farther. 
He  says,  "  On  the  22nd  July  187^  the  said  George 
Stelling  Hogg  came  over  to  Leeds,  and  settled  the 
acoounts  of  tfae  partnership  with  me.  .  .  .  That 
was  done  at  the  office  of  Simpson  and  Burrell,  of 
Leeds,  solicitors  of  the   administratrix.  The 
aooonnts  were  signed  by  the  said  Goorge  Stelling 
Hogg  and  by  me  on  behalf  of  my  sister."  Then 
he  verifies  it,  and   oontinues  "That  account 
showed  my  brother's  interest  in  the  said  business 
to  be  of  the  valae  of  62641. 13s.  Id.   In  addition  to 
that  sum  interest  was  dne  from  the  day  of  my 
brother's  death.   The  said  Oeorge  Stelling  Hogg 
ma  (at  the  time  the  said  account  was  settled)  in 
possession  of  the  partnership  estate,  and  had  been 
BO  from  the  day  of      brother's  death.   My  sister 
had  not*  in  any  way,  interfered  in  the  basineas  or 
been  a  party  to  its  tnauactionB  in  any  hdm,  nor 
had  I  on  her  beh^.   In  fact,  the  said  George 
Btelling  Hc^g  carried  on  the  said  business  solely  on 
lua  own  account  from  that  time,  and  had  the  sole 
poaseBBion  of  the  assets  thereof.   On  the  settle- 
iHBt  of  aoonnts  brfore-mentioned  the  said  (^0017;^ 
Stelling  Hogg  stated  he  shoald  be  unable  to  pay 
to  my  said  sister  as  administrafrix  of  my  said 
brother  the  amount  shown  to  be  the  value  of  my 
deceased  brother's  share  by  the  instalments  men- 
tioned in  the  articles  of  partnership,  and  it  was 
mHtoaUy  arnuu^ed  that  tna  same  should  be  paid 
fay  hwtamieptB  iA  1501.  per  month,  and  he  aoue- 
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quently  paid  hy  various  instalments  the  sum 
of  llSOi.'^  Nothing  can  be  plainer  than  that : 
the  statement  of  the  eooonnt,  the  ascertaining 
under  the  hand  xA  Hogg  himself  the  sum 
for  whidi  ho  was  acooantable,  a  request  on 
bis  part  that  he  should  not  be  pressed  for 
{Meeent  payment,  and.  ui  agreement  made  tiiat  -  he 
sfaottld  pay  not  by  the  inaCalmeata  of  die  articles 
of  partnership,  but  upon  the  feanns  there  named* 
This  then  is  a  tnuuaottoa  concluded  in  the  month 
of  July  1874,  Mr.  J.  Biagky  having  died  in  the 
month  of  Felmury  i»-eo^ing.  It  is  acted  upon* 
it  is  not  only  a  b^gain  dearly  proved,  but  the 
^[oods  are  sold  imd  ddivered  to  Hogg.  He  is  put 
mto  possession,  or  left  in  possession,  upon  his 
Own  estimate,  not  at  the  actual  amount  appearing 
in  the  books  of  tfae  stock  and  the  debts,  nor  of 
the  other  stock  and  moveable  plant,  but  at  the 
valuation  which  he  makes,  having  first  made  the 
deduction  to  which  he  thought  be  was  entitled  in 
liis  cbikracter  purchaser,  and,  as  I  have  said,  the 
goods  are  sold  and  delivered  and  they  remain  in  his 
possession  and  he  carried  on  tbe  business,  the  in- 
terests in  which  he  bought  by  this  plain  oontraat> 
until  his  death  which  happuLs  some  time  in  Marsh 
1876.  ThaiaaattemptiBmadetoBhowthatthiBwas 
an  erroneous  valuation,  for  that  at  tbe  time  there 
was  great  danger,  and  more  than  danger,  that  he 
would  not  be  able  to  renew  tfae  lease  of  the  ground 
oat  of  which  he  dug  the  fireclay.  'Well,  oat  he 
knew  that  pei^ently  well,  no  man  knew  it  better, 
and  the  correspondence  shows  that  he  had  been 
acquainted  with  the  fact.  What  was  operating 
upon  his  mind  it  is  im^ssible  for  me  to  gness,  or 
to  conjecture,  or  infer  in  any  way.  He  may  have 
thought  that  he  could  have  overcome  the  scmples 
of  the  lessor,  he  may  have  thought  he  could  find 
another  place  more  suitable  for  carrying  on  his 
business ;  but,  whatever  his  imagination  was  iu 
that  respect,  I  find  that  he  whose  duty  at  his 
partner's  death  it  was,  if  he  was  not  bound  by  the 
article*  of  paatnership,  to  wind>np  tbe  concern 
and  to  pa^  to  the  administaatrix  what  was  due  to 
her  was  insisting  upon  the  stipulation  in  the 
partnership  artic£s,  and  d^n  having  the  benefit 
of  it  by  oonteaot  between  himself  and  the 
administratrix,  and  acting  upon  that  contract  by 
payment  of  sums  which  amoont  to  11501.  Bnt 
what  have  I  to  do  with  the  business  as  it  was  sub- 
sequently carried  on  or  with  the  diminished 
amount  of  the  proceeds  of  the  moveable  plant  and 
other  things  when,  he  being  dead,  his  administra- 
trix after  some  time  turns  them  into  money  by 
means  of  a  sale.  What  has  that  bo  do  with  the 
oase  P    He  became  by  the  contract  master  of  this 

Eroperty.  He  dealt  with  it  while  he  was  alive  in 
is  own  way  and  for  his  own  benefit;  and,  after  his 
death,  when  it  oomes  to  be  realised  at  a  loss,  how 
oan  that  by  any  possibility  alEect  the  rights  of 
these  parties  with  whom  be  has  baroainec^  from 
whom  he  baa  bought,  from  whom  he  nas  reoeived,. 
the  whole  oonsideration  for  which  he  stipulated, 
and  had  it  in  fact  for  his  own  purposes.  In  my 
opinion  the  claim  is  plainly,  distinolly,  and  clearly- 
proved,  and  I  can  find  no  ground  upon  which  it 
ought  to  be  questioned,  nor  can  I  find  any  reason 
why  I  alumld  hentate  to  admit  it  as  a  pro^f  against 
the  estate.  Order  oeeonlmffly. 

Solicitors  for  M.  BingV^y,  Ton-  and  Co. 
Salicitora  for  other  par^:igB,FV>wiw  ani  Nuiwy, 
agwtts  ftur  Berry  and  Ao^^o^<^"^^°^- 
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QUEEN'S  BENCH  DIVISION. 
Nov.  9  and  12, 1875^»t<l  Jut/g  11, 1876. 

UZTCALTE  V.  BsiTAinrU  iBOmrORES  COKPANI.  (a) 

DeUntry  wubr  ehartar-farly--Jrtah%lity/or  frmgkt 
— Pro  raid  tfttMris. 
eharter-paify  h«ho6en  nlemitUff  {fke  ehvpowneir) 
and  defendanta  {the  cfiarterer$),  the  plainHff 
agreed  that  hia  tteanuhip  ehould  load  a  cargo  of 
iron  rails  at  an  English  port,  and  ehould  there- 

,  mih  proceed  to  Taganrog,  in  tJie  8ea  of  Azov,  or 
to  near  thereto  at  ehe  might  safely  get,  and  de- 
liver the  tome  afioai  on  wing  paid  frti^ht  at  a 
Mrtotn  rale  per  ion  deliverea.  The  ehip,  laden 
accordingly,  found  on  her  amooZ  tn  Beeemier 
the  8ea  of  Azov  frozen  over,  and  at  Kerteh,  thirty 
mHea  off,  the  neareet  pUbce  to  Ta^jcmrog  tohiek  the 
could  reach  before  the  following  AprS,  she  un- 
loaded, nottoithetanding  the  proteet  of  the  con- 
tignees,  and  left  the  cargo  at  the  Custom  House, 
from  wAteft  U  was  a^Me^ivmthj  removed  to  tf« 
drnfmation  hy  raOway  at  the  eoneigneee*  eae- 
penee. 

In  an  action  for  fr^ht, 

Held,  (hat  this  toot  not  a  delivery  under  the  charter- 
party,  and  that  (per  MeUor  and  Quain,  JJ.)  the 
plaintiff,  under  the  dreujiutances,  could  recover 
no  freight  at  all. 
Sut  {per  Cochhwm,  C.J.)  that  the  plaintiff  could 

recover  freight  pro  raid  Uineris. 
This  was  s  case  stated  without  pleadings. 

The  action  was  broaght  to  recover  14S11. 16*.  3d., 
being  10801.  for  freight  on  900  tons  of  iron  per 
steamBhip  Meredith,  at  24«.  per  ton,  as  per  charter- 
Mrty  of  the  76h  Oct.  1873,  an<1  Ull.  Us.  Sd.  for 
freight  on  299^  tone  of  iron,  at  278.  6d.  per  ton,  as 
per  charter-party  of  the  3rd  Not.  1873,  and  iuterest 
tiiereon. 

1.  By  a  charter-party,  dated  the  7th  Oct  1873, 
and  m^e  between  the  plaintiff  (Uierein  deaoribed 
as  the  chartered  ownw  of  the  steamship  Meredith, 
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of  the  burthen  of  fa  tons,  register  measurement, 
or  thereabouts,  then  bound  to  London  or  Dnnkirk 
frpm  the  Black  Sea)  and  the  defendants,  it  was 
agreed  that  the  ship  should  with  all  convenient 
speed  proceed  to  Middlesborongh-on-Tees,  and 
there  load  from  the  agents  of  the  defendants  a 
part  of  a  cargo  (say  900  or  1000  tons)  of  railway  iron, 
and  being  so  loaded  shoold  therewith  proceed  to 
Taganroe,  or  m  near  thereunto  as  she  might  safely 
get,  and  oeliTer  the  sameafloat  on  being  paid  freight 
at  the  rate  of  24e.  per  ton  of  20  cwt.  delivered 
in  full  of  all  port  charges,  pilotages,  &o.  (the  act 
of  God,  Queen's  enemies,  fire,  and  all  and  every 
other  dangers  and  accidents  of  the  seas,  river,  and 
steam  navigation  of  whatever  nature  and  kind 
soever  during  the  said  voyage  always  excepted). 
The  freight  to  be  paid  as  follows  :  one-third  to  be 
advanced  on  signing  hilts  of  lading  if  required,  less 
3  per  cent,  to  cover  all  charges,  and  the  balance  in 
cash  in  London  agwnat  certificate  oi  right  delivei? 
of  the  carga 

2.  By  tne  charter-party  it  was,  amongst  other 
things,  aneed  that  the  ship  should  have  liberty 
to  cul  at  Savre  to  complete  cai^o  for  ports  on  the 
way,  it  being  understood  that  she  sboold  not 
mnain  in  Havre  moro  than  72  hoars. 

8.  The  ship,  after  the  date  of  the  cbarter-perty, 
arrived  at  Dunkirk,  and  there  met  with  an  ac^dent 


which  necessitated  her  being  repured,  for  whioh 
purpose  she  went  to  SnnderUuid,  and  ^is  delayed 
her  arrival  at  Kiddlesborongh  for  some  time. 

4  By  a  seoond  charter-party,  dated  the  3rd 
Nov.  1873,  and  made  between  the  same  partieB,  it 
was  agreed  that  the  Meredith  should,  wish,  all  con- 
venient speed,  proceed  to  Middlesboroogli-oii-TeeB 
after  repairs,  and  l^iere  load  fromtheagmitsof  the 
defendants  about  800  tons  of  railway  iron,  in  ad£- 
tion  to  900  tons  as  per  dharter-pMty  of  the  7lh 
Oot.fc  and  being  so  loaded  should  tlwrewith  pro- 
ceed to  Ti^anrw,  or  near  thereto  as  she  mi^t 
safdy  get,  and  ^iver  the  same  afloat,  on  beug 
pud  ftreie^t  at  the  rate  of27«.  6d.  perton  <rf30  owt^ 
m  the  same  mannw  aa  by  the  first  duoter. 

5  and  6.  Both  diarter-partiea  contained  the 
following  provisions : 

Ship  to  Ii&ve  an  absolnte  Uen  for  all  frelglit,  daad 
fnig^t,  ud  demnrraite. 

To  addroM  to  ohartom's  affsnts,  Maurs.  BerttoM, 
Smith,  and  Co.,  Tagann^,  paTing  2  per  oent.  oom- 
miagioa.  ■ 

Captain  to  telwraph  from  Constanianople  and  Kertdi 
bis  departnre  and  weigiit  of  caigo  to  tne  agent  oC  tbe 
Boston  and  Wladikowkeae  Bailwi^  Oompaxr,  Tagas- 
tog,  or  in  defanlt  he  will  have  no  eiiim  for  daniunage. 

7.  The  Meredith,  so  soon  as  she  was  repaired, 

{iroceeded  to  Middlesborongh-on-Tees  and  there 
oaded  from  the  agents  of  the  defendants  900  tons 
of  nulway  iron  nndw  the  first  cbarter-purty,  and 
299^  tons  of  railway  iron  under  the  seoond  oharler- 
party. 

8.  The  freights  payable  under  the  two  oharter^ 
parties  respectively  are  the  sums  sou^^t  to  be 

recovered,  as  above  stated. 

9.  The  Meredith,  so  soon  as  she  was  so  loaded, 
proceeded  on  her  voyage  to  Taganrog,  and  arrived 
at  Kertch  on  the  17th  Dec.  1873. 

10.  l^on  arriving  at  Kertch  the  captain  of  the 
Meredith  found — and  it  was  the  fact — that  t^e  Sea 
of  Azov  was  then  closed  by  ice,  that  the  naviga- 
tion of  the  port  of  Taganrog  was  effeotnaUy  closed, 
and  all  the  ouoys,  lightship,  and  other  marks  for 
navigation  bad  been  removed  for  the  winter. 

11.  The  captain  thereupon  proposed  to  discharge 
his  cargo  at  Kertch,  and  made  a  protest  at  that 
place,  of  whioh  the  following  are  the  material 
parts  I 

Protest.  Steanwr  UeradHk. 

Arrived  in  Kertoh  on  the  17th  Dec.  167S>  with  a  eaise 
of  Tailwaj'  ixon  (ban),  oonsigned  to  the  Boatoff  aad 
Wladilrawkese  Bi^wi^  Company,  I  foond  that  the  Sea  of 
Azov  was  dloaed  by  ice,  and  that  the  navigation  of  tiw 
port  of  TaganKW,  where  tiie  ahip  had  to  dahrer  th> 
oarro,  waa  ofiSoituly  and  to  all  purposes  closed,  and  sll 
the  onoys,  U^tshipB,  and  other  manEs  for  the  nansatioa 
of  its  intricate  gnlf  were  removed  for  the  winter.  BuiBg 
mjwU  npon  theafaarter-par^,  and  ptnntedly  to  that  pHt 
of  it  bflguming  with  "  titganiog,  or  so  near  thervoato  M 
ehe  may  safeW  get,"  and  next  to  the  part  of  it  beginning 
with  " the  act  of  Ck)d,"  and  ending  with  "allana  ermry 
other  accident,  dangen  ot  the  sea,  rivers,  and  ■teua 
navigatioB  of  whatever  nature  and  kind  aoever  dniiag  tfaa 
■aid  voyage  always  exoepted,"  I  detenoined  to  disoMise 
tbe  cargo  at  Eiertoh,  aa  the  neaieat  port  to  Tuganng  M* 
whioh  me  steamer  ooold  safdy  approach,  all  otMn  bniaf 
dosed  by  ioe,  having  given  proMr  notice  of  aoch  detm- 
aation  to  the  oonupieea  of  tha  steaaar  at  TifHMg, 
Messrs.  Berthold.  Smith,  and  Co.,  by  tdegtam,  Mil 
from  KetUh  the  18th  Deo. 

Acting  on  tbe  aforenaid.  lam  disdiairgiiig  mj  engeat 
this  port  of  Kertob  undsr  protest^  and  at  the  expcaaeaa^ 
risk  of  the  consignees  or  whom  it  may  oonoeni ;  as  ■> 
doonmenteforthe  zeoeption  of  the  same  have  been  ft*- 
sented,  ooDeeqnestiy  I  hereby  eolemnly  protest  sgsiBSl 
snch  veorivers  of  said  oargo>  holding  th«n  i  >e[jua«">Jt 
for  all  detmitioii,  kMW  of  tune,  ezta»  eaigBnass.  Sbh  of 
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Ciutoiii  HoDM  for  Iftte  pnaentation  of  dooainents,  ud 
wttttaoeTer  otlier  chuvaa  to  whioh  Im»  beczpoeed. 
2OU1D00. 1873. 

12.  On  the  19th  Deo.  1873,  Uesars.  Berthold> 
Smith,  and  Co.,  on  behali  of  the  defendants,  sent 
the  foUowiog  telMp-am,  which  ma  received  the 
captain  before  he  had  commenced  the  diBohante  of 
the  oarRO :  "  If  yon.  disohai;ge  yonr  steamw  will 
be  held  responsible  all  oonseqaraoes  xofrBOtion 
charterjiarty." 

13.  Kertcn  was,  nnder  the  oironmBtances,  as 
near  to  Tagaoros  as  the  Meredith  could  get  (abont 
thirty  miles)  so  Emg  m  the  Sea  of  Asorwasotoeed 
bj  ic^  irhidit  aoomdii^  to  Uie  ordiuBry  ooone  of 
weather,  wonld  hare  men  until  iba  laUer  end 
the  month  of  April  1874 

14.  Aa  no  bill  of  lading  for  the  cargo  was  pro- 
duced to  the  captain  of  ue  Meredith  at  Kertoh,  he, 
in  order  to  protect  the  ship,  landed  the  cargo  at 
Kertoh,  and  gave  it  into  the  onstody  of  the  Gaatom 
Honse  aothoritiea  there. 

15.  By  the  Inlla  of  lading,  signed  the  captain, 
the  cargo  was  made  deliverable  at  the  port  of 
Taganrog;  "  all  and  eveiy  the  dangers  and  Boci< 
dents  of  tbe  seas  and  of  navigation  3.  what  natnre 
or  kind  soever  excepted,  onto  the  Bostoff  and 
Wladikowkese  Bailway  Company,  freight  and 
other  conditions  as  per  charter-party.  Captain  to 
apply  to  Messrs.  SerthoM,  Smith,  and  Co., 
Taganrog." 

16.  After  a  part  of  the  cargo  had  been  landed 
one  year,  Deopik,  a  mercbuit  at  Kertch,  claimed 
the  cargo  nnder  a  power  of  attorney  from  tbe 
BoBtoff  and  Wladikowkese  Bailway  Company. 

17.  When  the  whole  cargo  had  been  delivered  to 
the  Custom  authorities  at  Kertch,  Jean  Deopik 
produced  to  them  copies  of  the  charter-parties  and 
bin  of  lading  fbr  the  cargo  and  his  pernor  of  at- 
torney ;  anduierenpon  tu  cargo  was  delivered  to 
him  by  the  Custom  Bouse  anthorities  without 
payment  of  any  freight,  and  notwithstanding  the 
captain's  claim  to  retain  the  cargo  on  behalf  of  the 
owner  of  the  Meredith  until  the  freight  was  paid, 
and  Jean  Detank  thereupon  gave  to  the  c^itain 
the  following  recdpt  for  the  oa^ : 

On  the  power  of  the  ohuter-partrf  and  the  bill  of  lad- 
ins  puKd  to  me  by  the  ageaia  of  tbe  Bostoff  and 
WudikowkeM  Bailway  Oanpanv,  I  herebr  deolare  that 
I  have  reodved  the  oarm  of  the  ateamamp  Meredith, 
oonpoaad  of  (078  bara  of  nilwaj  iron.  Thu  receipt  to 
be  the  only  one  nven,  and  aU  others  to  hare  no  valoe. 

Kertoh,        Srth  Deo.  1873.  Juw  Dw)fik. 

The  Meredith  sailed  from  Kertoh  on  the  29th 
Dec  1873. 

The  cargo  was  in  dae  coarse  received  by  the 
said  company,  bat  the  freight  for  the  same  has  not 
been  paid,  parsnant  to  tbe  said  charter-parties  or 
either  of  them. 

The  court  is  to  have  power  to  draw  inferences 
of  fact. 

The  qaestion  for  the  opinion  of  the  ooart  ia, 
whether,  aader  the  above  circumstances,  the 
plaintiff  is  to  be  entitled  to  be  paid  the  chartered 
freight,  or  any  and  what  amount  iar  the  carriage 
of  the  railway  iron  by  the  Meredilh  to  Kertoh. 

Oohent  Q.C.  and  Btn^fiml,  argued  for  the 
plaintiff. 

Wathin  WHUamt,  Q.G.  and  floUanw,  for  the  de- 
foidanta. 

The  amtmanta  raffioiently  ^^pear  from  the 
written  jiulgmenta  of  the  oonrt. 

C«r.  adv.  vuU. 
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Jitly  11.— GooxBiraur,  C.J.— This  is  an  action 
brought  to  recover  a  sum  dae  for  freight  for  the 
oonveyanoe  of  a  oai^  of  iron  bars  shipped  under 
two  charter-parties  on  bowrd  the  plaintiff's  vessel 
the  Meredith,  to  be  carried  from  Hiddleahoroagh- 
on>Tees  to  Taganrog  on  the  Sea  of  Azov,  "  or  so 
near  thereto  aa  the  ship  could  safely  get."  The 
defendants  were  the  charterers  of  the  vessel.  By 
the  bills  of  lading,  signed  by  the  master  as  well  aa 
by  the  charterers,  the  iron  was  to  be  delivered 
at  the  port  of  Taganrog.  It  was  oonsigned  to  ib,p 
Bostoff  and  Wladikowkese  Bailway  ^mpany  at 
the  latter  place.  The  cargo  having  been  token  on 
board  the  ship  started  wimoat  delay  (m  the  voyage 
aa  agreed  on  and  anivad  on  the  17th  Dec.  at 
Kertch,  a  port  distant  from  Taguaog  abontlthirty 
milea.  On  arriving  at  Kerteh  the  master  learned 
that  the  Sea  of  Aaov  waa  blodced  np  with  ioe,and 
the  navigation  anspended,  the  effect  of  which  was 
that  the  farther  conveyance  of  tbe  cargo  to  ita 
destination  was  rendered  impracticable  till  the 
enaning  spring  the  navinston  being  usually  oloaed 
till  the  end  of  A|)ril.  Belying  on  Uie  terms  of  the 
charter-party  which,  as  has  been  stated,  provided 
that  the  ship  shobld  proceed  to  Taganrog,  "  or  so 
near  thereto  as  she  could  safely  get,"  the  master, 
Adding  that  he  could  get  no  nearer  to  Taranrog 
than  Kertch,  conceived  that  he  was  entiUed  to 
land  the  cargo  at  the  latter  place,  and  proceeded 
accordingly  to  digobarge  and  land  it.  In  so  doing 
he  acted  in  direct  d^anoe  of  the  opposition  <s 
the  ag«Dt8  of  the  chartereis  at  Taganrog  to  whom 
he  had  notified  what  he  waa  abmit  to  do;  and 
irho,  having  thus  beoome  aware  it^  gave  him 
express  notice  not  to  land  the  cargo  at  l^rtch, 
and  that  if  he  did  so  he  wonld  he  held  liable 
ander  the  oharter-porty.  There  being  no  one  to 
receive  the  cargo  the  maater  placed  it  under  the 
oharae  of  the  Gnatom  ^mae  authorities.  From 
the  latter  it  was  claimed  by  an  agent  of  the 
Roetoff  and  Wladikowkese  Bailway  Company,  the 
consignees ;  imd  on  the  production  of  the  charter- 
parties  and,bills  of  lading  possessioa  waa  delivered 
to  their  agent  by  the  authorities,  notwithstandins^ 
a  claim  by  the  master  that 'it  should  be  retained 
till  his  freight  was  paid.  Upon  taking  possession 
the  agent  of  the  oonsignees  who  moBt  be  presumed 
to  wve  had  foil  authority  for  the  purpose, 
deUvered  to  the  maater,  no  doubt,  by  the  directum 
of  the  anthorities,  a  reoeipt  in  these  terms :  "  On 
the  power  of  the  charter-party  and  tho  bill  of 
lading  passed  to  me  hy  the  u;ents  t^the  Bostoit 
and  Wladikowkese  Bailway  Company,  I  hweby 
declare  that  I  have  reoeived  the  cargo  of  the  s.& 
Meredith  compoaed  o£  6578  bars  of  railway  iron. 
This  reoeipt  to  be  the  only  one  given  and  all  othws 
to  have  no  value.  Kertcb,  l&th~27th  Deo. 
1873."  Upon  these  foots  I  entirely  concur  in 
thinking  that  the  plaintiff  is  not  entitled  to 
recover  the  fall  freight.  The  case  of  SdiU^xi  v. 
Derry  (4  E.  ft  B.  873)  established  that  when  » 
charter-part^  speaks  6i  a  vessel  boond  to  a  parti- 
cular port  discharging  "  as  near  as  she  can  get " 
to  such  port  this  must  be  taken  to  mean  some 
place  "  within  the  ambit "  of  the  port,  and  Kertoh 
oertainly  cannot  be  said  to  be  within  the  ambit  <A 
the  port  of  Taganrog.  I  also  concur  in  thinking^ 
that  the  reoeipt  given  hy  the  agent  of  the  con- 
signees does  not  amount  to  an  admission  of  tho 
"  right  delivery  "  of  the  cargo.  It  amounts  to  no 
more  than  au  admission  of  the  delivery  of  the 
cargo  at  Kertoh  vhi(^  is  not  a  "righV^  OMiraxV] 
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of  it  so  as  to  entitle  the  owner  to  the  ftiU  freight. 
Bat  it  appears  to  me  that  the  acceptance  of  the 
caivo  by  the  coosignees  and  the  reoeipt  thus  giren 
by  their  snthorised  agent  are  very  material  facts 
in  determining  the  farther  qaeatioa  with  which 
we  have  to  deal,  viz.,  whether  the  plaintiff,  the 
sfaipoTrner,  is  here  entitled  to  freight  pro  raid 
itineris.  1  agree  that  aooordiag  to  the  tenai  <rf 
an  ordinary  charter>party  or  bill  of  lading  tiio 
whicde  Tc^age  for  vhush  the  freight  ia  agreed  to 
be  paid  most  be  accomplished  beftm  any  freight 
becomes  payable,  and  I  a^pne  that  the  master 
■oannot,  by  wrongAilIy  stoppnng  short  of  the  place 
of  destinatioa,  compel  the  owner  of^  goods  to 
take  ^em,  and  pay  the  freight  even  for  the  part 
cl  the  voyage  performed  any  more  than  the 
charterer  on  the  other  band  can  insist  on  having 
the  car^  delivered  at  an  intermediate  place  so  as 
to  deprive  the  shipowner  of  the  oppcntunity  of 
earning  his  fall  freight.  If  he  desires  to  have 
his  goods  short  of  their  ortgiiul  destination, 
unless  some  arransement  is  ooms  to  betweai  them 
he  mast  satisfy  uie  shipowner  for  the  entire 
fira|Efat  as  fi»d  by  the  tmarter^paiiT.  Bat  it  is 
■olmonB  Uiat  while  sndi  is  the  dM<uate  right  of 
each  of  the  parties  to  tha  cfaartv  tiiis  righfemay  be 
vmried  or  wsiTed ;  and  that  wlnle  tiie  shipowner 
may  be  willing  to  lurego  his  i^ht  to  earn  the 
entire  freight  on  being  paid  a  rateable  part  fbr  bo 
mnch  of  tne  voyi^  as  has  been  performed,  the 
goods  owner,  on  the  other  hand,  may  be  willing  to 
take  the  goods  at  an  intwmediate  place  and  to 
watva  the  conveyance  of  the  goods  to  thmr  original 
deetinsMon,  paying  a  pnuxirtionate  part  only  OF 
the  freight^  all  daun  to  the  zesidae  being  aban- 
doned ;  and  sncih  an  anrangement  in  snbstitatioa  of 
the  original  o(mtraet  mav  not  only  be  expressed 
bat  may  also  be  impliad  from  the  oironmstances 
and  the  oondaot  of  the  parties  as  wes  done  in  the 
case  of  the  SobJomgien  (L.  Bep.  I  A.  &  E.  293). 
and  oo^t  to  be  so  impUed  where  jastiaa  and 
equity  require  it.  When  an  espreeaed  anrnnge- 
mei^  has  been  oome  to^  of  oouTsa^  no  diffieoKy 
CBiatB.  The  caae  in  wfaicb  the  qaestkm  wh^hw 
Boch  an  arrangement  in  to  be  impUed  nsoally 
arises  is  where  the  diip  becoassa  disabled  hy  some 
VIS  ma^oT,  and  it  beoomcs  neeeasary  to  land  the 
oa;^  at  an  intermediate  port  where  there  are  no 
meane  of  sending  it  on,  and  it  is  there  taken 
poesession  of  fay  the  owner  or  sold  by  the  master 
for  the  benefit  of  those  ooBcemcd.  Nothing  coald 
apparently  be  more  nixjast  ^an  that  having  had 
the  benefit  of  the  oonTeyaace  of  the  cargo  so  fair 
on  its  way  the  ownw  if  In  baa  derived  beaefit 
so  &r  should  be  released  ftom  the  obligation  of 
paying  a  proportionate  part  of  the  freight.  Ko 
doubt  mider  sueh  circumstances  it  beeomes  neoee- 
aary  for  the  master  if  he  desirea  to  earn  the  freight 
either  to  repur  his  sl^  or  to  procure  another  in 
wbidt  to  send  on  the  oargno.  But  it  may-  be  tiut 
the  ship  cannot  be  repaired,  and  tiiafe  no  o^ier 
ship  can  be  proonred  or  not  vrithout  sn^  a  deb^ 
as  would  be  fatal  to  tha  goodawto  tiie  adventure. 
Under  tfaeae  oiromnatanoeB  tbe  owner  of  the  goods 
is  not  bonnd  to  take  to  them  if  nnwilling  to  do  so. 
If  they  are  not  worth  paying  the  freight  apon  be 
may  refdse  to  aooept  them,  bat  if  he  aeeept  and 
>  dispose  of  them  ought  not  we  to  imply  an  onder- 
takmg  on  his  part  to  pay  fbr  the  conveyuice  of 
them  so  fitr  as  it  has  gone  ?  Snob  was  the  view 
taken  by  Lord  Mans&ld  and  tiie  Court  of  King's 
Bench  in  confwmity  with  the  mle  laid  down  by 


the  old  authorities  on  maritime  commerical  law  in 
the  well-known  case  of  Ltike  v.  I/yde  (2  Burr.  882 ; 
1  W.  Bl.  190).    There  a  cargo  of  salt  fish  having 
been  shipped  on  account  of  the  defendant,  a  mer- 
chant in  iln^nd,  on  board  the  plaintiff's  ship  to 
be  conveyea  from  Kewfoundland  to  Lisbon,  the 
ship  when  within  a  few  days'  sail  of  Lisbon  bad 
hem.  taken  by  a  French  |»ivateer,  but  bad  after- 
wards been  reeaptnred  and  brtmght  to  En^ancL 
whereupon  the  drfendant  claimed  and  obtatned 
poesesswa  (rf  the  cargo.  An  action  of  asanmpwt 
having  been  bronght     the  owners  of  the  ship  to 
recover  freight  pro  ratdy  Lmd  Mansfield  in  an 
elaborate  judgment  ^ter  referring  to  tbe  old 
antfaoritiea  on  maritime  law  decifud  in  bvour 
of  the  pluntiffs;   not  upon  any  fiction  of  a 
substituted  contract  or  of  a  dispensation  of  part  of 
the  voyage  originiUly  agreed  on,  bat  on  the  broad 
principle  of  maritime  law,  that  the  vojage  having 
been  intermpted  without  any  fuilt  of  the  ship- 
owner, the  merchant  who  luU  bad  the  benefit  of 
partial  ocmveyanoe  if  he  takes  the  goode  mnat  pay 
might  pro  raid.    In  so  holding  As  Conrt  oi 
King's  Bentdi  appears  to  me  I  most  say-  to  have 
deemed  aooordii^^  to  jostioe  and  good  aenae.  In 
the  snbaaqaeiit  case  of  SaSlie  v.  Mogtli^ia»i 
(Pwk  oa  bia.  &  II.,  8th  ed.  p.  119),  a  ship  boond 
from  Nevia  to  Briatol  bad  baan  talcBn  by  m  VranA 
ship,  and  condeamed  in  a  Vmch  prixa  osort,  fast 
the  sentence  of  condemnation  was  afterwavds 
reversed  and  restibation  ordered.   In  tbe  mean- 
time, however,  the  ship  Mkd  oa^  had  been  soU. 
The  merebants  received        proceeds  and  paid 
freight  to  tbe  master  pro  rata  iUntriM ;  and  the 
goctos  having  been  ineored  tfaey  brought  an  actira 
against  the  insorers  to  recover  the  araonnt  of 
freight  so  paid.   It  was  held  thas  they  oooU 
not  recover,  bat  Lord  Jtansfidd  said:  "As  ha> 
tween  the  owners  d  the  ship  and  cargo  in  case  of 
a  total  loss  no  freight  is  doe,  bat  as  between  tbsm 
no  loss  is  total  where  part  of  the  property  is 
saved,  and  tbe  owner  takes  it  to  hu  own  naa 
In  this  caae  tbe -nbu  of  tha  goods  was  restmdin 
money,  whieh  ta  tha  Rane  as  tba  goods,  and  there- 
forefreight waaoartainlydaamoniAiifMMriiL  Tfa>a 
sabeeqnent  oaae  of  Oook  t.  Jminiitgt  (7  T.  Bin. 
381)  might  at  first  si^t  appear  to  conflict  win 
the  foTG^ng  aothorities  inaemod.  aa  th*  sUp 
having  bean  wrecked  on  tbe  vtgvge,  but  the  goads 
hiving  been  saved,  the  merchant  -who  bad  taken 
possession  of  them  refbaed  to  pay  frei^t,  and  the 
action  having  been  brought  to  recover  it  pro  nUd 
it  was  held  that  the  action  would  not  He.   Bat  the 
decision  tamed  on  the  form  of  the  action.  The 
plaintiff  having  saed  on  the  chsrter-part^  which 
was  mider  seal  had  dedared  in  covenant,  and  st 
on  reference  to  the  charter-party  it  appeared  thst 
the  freight  was  pay^le  on  the  rifht  delivery  of 
the  cargo  at  the  port  of  destination,  it  was  held  that 
until  this  condition  had  been  oomi^ied  with  no 
fr^ht  became  payable  under  (he  dmrter,  and 
Hbaib  the  contract  beang  under  seal  no  implied 
assnmpsit  eonld  be  raued.    Lawranoe,  J.  pass 
the  case  on  the  right  ffround:  "I  .agree  he 
says,  "  with  the  plaintifu'  ooanad  tits*  wbeChar 
tbe  ooiUraot  be  by  pand  or  undw  aeal  the 
operati<m  of  tbe  law  on  it  is  equally  the  aasse. 
When  a  ^faip  is  driven  on  shore  it  is  the  ^ky  of 
the  master  either  to  repair  his  ship  or  to  prueaie 
another ;  and  having  performed  the  vojwffe  be  is 
then  entitled  to  bia  tre^t,  but  he  is  sot  mtrtlad 
to  the  whcde  freight  anleas  iie  nerfonaa  the 
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whole  .Toyage,  exo^  in  caeeB  where  the  owners 
of  the  gooda  prevent  him,  nor  is  he  entitled  pro 
raid  onleaa  nnder  ft  new  agreement.  Perhaps  the 
sabeequent  receipt  of  these  goods  by  the  defendant 
might  have  been  eridence  of  a  new  contowt  be- 
tween the  parties,  bat  here  the  plaintiff  has 
resorted  to  the  ongiiul  agreement  under  which 
the  defendant  only  enfi«ged  te  pay  in  the  event  of 
the  ship's  arrival  at  laTerpotd.  That  event  has 
not  h^r|}ened,  and  therefore  the  pluntiff  cannot 
recover  in  tiiia  fbrm  of  action."  The  case  of 
Simter  y.  P»wiMp  (10  East  378)  is  also  an  antbo- 
ritj  which  at  first  sight  may  appear  to  wpfliflft 
with  that  of  Inike  v,  I/ydd.  A  vesael  bound  from 
AmdaraB  to  Xcndon  oaving  been  oapcnrsd  and 
vecaptnred  and  taken  by  the  recaptors  into  St. 
Kitts  was  there  wrecked,  but  the  cargo  was  saved. 
The  master,  acting  bond  fide  for  the  advantage  of 
all  concerned,  but  without  orders  or  authority 
from  the  owner  of  the  catgo  and  apparently 
without  any  necessity  uising  from  inabiliW  to 
forward  the  goods,  having  obtamed  an  order  mnn 
the  yice-Admiralty  Court  of  the  island  which 
order  that  court  had  no  power  to  make,  sold  the 
catgo.  The  plaintiff,  the  owner  of  the  cargo,  having 
Inronght  an  action  for  money  had  and  received 
twainst  the  shipowner  to  recover  the  amount  of 
the  proceeds,  the  defendants  sought  to  set  off  the 
amount  of  freight  pro  raid.  But  Lord  EUe&- 
bmough*  ddivenng  the  j^udgment  of  the  Ooort  of 
King* s  Benohf  held  that  uaemnoh  as  by  the  terms 
^  the  charter-party  which  was  nnder  seal,  the 
freight  was  to  do  piud  in  particular  modes  and 
proportions  "  on  a  nght  and  true  delivery  of  the 
cargo,"  no  freight  had  become  payable  under  the 
charter-party ;  and  that  as  the  sale  of  the  goods  by 
the  maater  which  had  i  been  made  wiwont  the 
assent  of  the  plaintiff  and  without  necessity,  was 
unlawlal,  and  the  oonveyance  of  the  good<i  to  their 
destination  had  thus  been  rendered  impossible  by 
the  tortious  act  of  the  master,  the  pluntiff,  the 
i^^hter,  conld  not  be  taken  to  have  dispensed 
with  the  fnrther  conveyance  of  the  goods  according 
to  the  terms  of  the  fs^ginal  contract.  It  was 
note  difficalt  to  deal  with  the  argument  urged  on 
bdbaU  d  the  defendants  that  oy  bringing  an 
Action  to  recover  the  proceeds  of  the  sale  the 
plaintiff  wonld  receive  the  eqiiival«ib  of  the  goods, 
and  therefore  virtoally  the  goods  themselves  and 
consequently  became  liable  for  the  pro  raid  frdght 
as  much  as  if  he  had  received  possesaion  of 
the  goods  themselves  on  the  spot  Nor  in  my 
opinion  was  any  satisbctory  answer  given.  It 
Was  not  enough,  as  it  eeemB  to  me,  to  say  that  the 
sale  was  tortious  on  the  part  of  the  master.  By 
waivine  the  tort  and  suing  in  assumpsit  for  the 
proceeds  of  the  sale  the  plaintiff  became  liable— 
certainly  in  point  of  justice,  and  as  it  seems  to  me 
»law— to  the  claim  of  the  defendants  for  partial 
^'ei^it  by  way  of  set  off,  just  as  much  as  if  he 
had  taken  to  the  goods  themselves  and  sold  them 
'■ntere  the^  were.  Lord  Ellenboroogh,  it  is  true, 
puts  the  matter  on  such  a  footing  as  would  render 
j^Jn^ioBBible  ever  to  imply  a  mepenMtion  by  a 
fr^hter  of  pertomanoe  of  part  of  a  voyage. 
.  The  general  proper^  in  the  goods,"  he  says,  "  is 
u\  ute  freighter;  the  shipowner  has  no  right  to 
withhold  possession  from  nim  unless  he  has  either 
«ftmed  hiH  freight  "r-by  which  the  Chief  Justice 
evidently  means  the  entire  freight — "  or  is  going 
on  to  earn  it.  If  no  freight  be  earned,  a^  he 
wcJine  proceeding  to  ewn  any,  the  fiieighter  has 
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a  right  to  the  possession : "  (10  East,  p.  394).  lb  is- 
to  be  observed,  however,  that  XiOrd  EUenborough 
does  not  seem  to  have  had  present  to  his  mind  we 

Sossibility  of  a  oase  in  which  partial  freight  ooald 
e  earned.   In  the  case  before  him  the  ship  had 
been  taken  out  of  her  course  as  the  result  of  her 
capture,  and  had  been  taken  into  St.  Kitta  by  the- 
recaptors.   It  is  difficult  to  see  how  any  freight 
could  have  bben  earned.   The  case  of  Luke  v. 
Lyde  does  not  seem  to  have  been  dealt  with  by 
tlu  court.  In  the  later  case  ot  VKerbotm  v.  Ohag^ 
mm  (11  SLAW.  230),  however,  the  qnestion  of 
pro^  rati  freight  presented  itself  as  the  point  tar 
decision,  and  a  similar  judgment  was  given  under' 
still  more  striking  droamstanoeB.    A.  cargo  of 
rice  having  been  shipped  at  Batavia  to  be  delivered, 
at  Botter&m,  and  the  ship  having  been  compelled 
by  a  hurricane  to  put  into  the  Mauritius,  the  rioe 
was  fbnnd  to  have  been  damaged,  and  to  be  in  a 
stato  of  rapid  putrefaction,  and  it  was  therefore, 
as  a  matter  of  necessity,  sold  by  the  master ;  of 
course  without  the  knowledge  of  the  owner,  whom 
at  that  distance  it  was,  under  the  ciroamstances,. 
impossible  to  consult.    An  action  having  been 
brought  agunst  the  shipowner  by  the  freighters 
to  recover  the  proceeds  of  the  sale,  the  defendant, 
though  the  ao^on  was  in  assumpsit,  was  hAi  not- 
to  be  entitled  to  set  off  the  freight  pro  ratd.  I 
confess  myself  wholly  unable  to  follow  the  reason- 
ing of  ihe  eaarL  It  aeenu  to  have  been  admitted, 
that  ae  tiie  goods  must  otherwise  have  perished 
t^e  master  had  authority,  as  agent  of  ^e  shippers, 
to  sell.   Nevertheless  it  was  held  Uiat  his  thna- 
dealing  with  the  goods  as  agent  for  the  fireighters, 
idthongh  it  might  amount  to  an  aoceptanoe  of  the 
cargo  hy  the  latter,  did  not  operate  on  their  part 
as  a  dispensation  of  the  conveyance  of  the  goods 
to  their  destination ;  because,  as  the  shipowner  was 
not  in  a  condition  to  carry  it,  it  could  not  be  sup- 
posed that  the  freighters  would  dispense  with  the 
performance.   Here,  afiatn,  no  notice  is  taken  of 
the  case  of  Liike  v.  I^de,  in  which,  as  I  have 
before  said.  Lord  H^fteld  and  the  Court  of 
King's  Benoh  pnt  the  right  to  recover  freight 
pro  ratd  not  ^  any  dispensatitm  by  the  flreighteira- 
OT  new  contract  4n  suDstitotion  for  the  charter- 
party  or  bin  of  lading,  bat  on  the  prinmple  d 
mantime  oommeroial  bw  that  the  merchant,  it 
he  takes  the  goods  short  of  tiieir  destination,, 
when  the  shipowniar,  withoi^  any  default  on  his 
part,  bat  through  thb  operati<Hi  of  a  vts  major  ia- 
prevented  from  carrying  them  on  is  bomid,  having 
had  the  benefit  of  their  carriage  so  far,  to  pay 
freight  pro  raid.   The  argument  of  Lord  Ellen- 
borough,  that  where  the  shipowner  is  unable  to 
forward  the  cargo,  and  so  to  earn  the  freight,  the 
right  of  the  shipper  to  the  possession  of  it  at  once 
arises  without  any  corresponding  right  in  the 
shipowner  to  freight  pro  ratd  may  hold  where  the 
circumatanoes  give  toe  master  no  authority  to 
dispose  of  the  goods.   But  it  obviously  becomes  a 
veiy  different  thing  where  the  ship  having  become 
disabled  and>the  goods  damaged,  the  duty  is  oast 
upon  the  master  to  dispose  of  the  cargo  in  the 
interest  of  the  owner  of  it.  ^e        position  of 
the  master  of  a  vessel  disabled  from  carrying  on 
the  oarao  at  an  intermediate  port  may  m  stated 
thus :  U  he  desires  to  earn  the  entire  freight  he 
must  cause  the  ship  to  be  repaired  or  send  on  the 
cargo  in  another  vessel.   But  if  he  chooses  to 
forego  the  freight  he  is  not  bound  to  do  either. 
The  ship  may  not  be  worth  repairing,  the-^mnse  i 
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of  hiring  another  ehip  may  be  greater  than  the 
freight  to  be  earned.  Having  done  hie  best  to 
protect  his  goods  he  may  leave  them  to  be  dealt 
vith  by  the  ownere,  the  only  conseqnenoe  being 
that  he  forreits  the  freight.  Bat  it  may  be  that 
the  master  baa  no  option,  that  the  ship  is  incapable 
of  being  repaired,  and  that  no  other  can  be  pro- 
cnred,  while  the  circnmstances  are  such  as  to 
render  it  certain  that  it  will  not  be  worth  the 
vhile  of  the  owner  of  the  goods  either  owing  to 
the  locality  or  the  distaace  at  which  they  are 
foDnd  or  owing  to  their  damaged  oondidon  to 
■end  ont  a  ship  to  bring  them  on,  or  it  may  be 
that  the  goods  are  perisiiable,  and  wonld  become 
worthless  by  any  delay.  Under  such  circam- 
stances,  if  the  goods-owner  cannot  be  communi- 
cated with,  and  his  instructions  taken  within 
such  time  as  the  master  can  reasonably  be  expected 
to  wait,  the  latter,  as  the  servant  and  representa- 
tive of  the  shipowner,  baa  cast  upon  him  the  duty 
of  acting  for  tho  goods-owner  ana  disposing  of  the 
cargo  to  tho  beet  advantage.  This  obligation  is 
tacitly  implied  in  the  charter-party  or  bill  of 
lading,  and,  like  every  obligation  to  do  a  thing, 
involves  an  authority  from  the  party  to  whose 
benefit  the  obligation  enures  to  do  the  thing 
which  is  the  sntnect-matter  of  the  obligation. 
Where,  therefore,  uie  master,  in  disposing  of  tho 
cargo  acts  bond  fide  and  with  reasonabw  jadg- 
ment  and  discretion  the  goodn-owner  will  be  bonnd. 

law,  as  thus  laid  down  by  Lord  Stowell  in 
the  case  of  Tlie  OralHudine  (3  Hob.  Adm.  240), 
has  since  been  universally  acquiesced  in.  This 
being  so,  the  position  of  Lord  Sllenborough,  that 
where  the  goods  are  not  about  to  be  carried  on, 
possession  may  be  demanded  by  the  freighter,  and 
if  the  demandoe  not  yielded  to  will  be  wrongfully 
withheld  appears  inapplicable  to  tfae  case  of  a 
master  so  circumstanced;  and  that  of  Parke.  B., 
that  the  shipower,  not  being  able  to  carry  or  send 
on  the  goods,  it  cannot  he  supposed  that  theshipper 
would  waive  the  further  conveyance  of  them  seems 
uallyso  where  the  master  is  acting  as  the  agent 
both  parties,  and  doing  that  which  is  most  con- 
dncive  to  their  common  advantage.  If  the  master 
under  these  dronmstanoes  becomes  to  use  the 
words  of  Willes,  J.,  in  Noiora  t.  Smderaon  (L.  Bep. 
7  Q.B.  230).  the  "agent  of  necessity"  of  the 
shipper  he  becomes  so  as'  the  servant  of  the 
shipowner,  and  by  virtue  of  the  original  contract 
which  therefore  mnst  be  taken  to  be  still  sub- 
sisting, though  the  goods  cannot  be  carried  on. 
If  the  law  thus  casts  on  him  the  duty  of  acting  as 
agent  for  the  shipper,  it  does  not  take  from  him 
the  character  of  agent  for  the  shipowner,  or  the 
duty  of  looking  to  the  interest  of  the  latter  as  well 
as  to  that  of  the  former.  If  he  becomes  clothed 
with  the  character  of  agent  for  the  goods  owner, 
he  acquires  authority  to  do  what  the  latter  if  on 
the  spot  might  do,  viz..  dispense  with  the  further 
transport  of  the  goods.  It  is,  moreover,  dear  that 
cases  may  occur  in  which  it  would  be  for  the  manifest 
advantage  of  the  freighter  that  the  goods  should 
be  sdd  and  the  freight  dednoted ;  as  for  instance, 
where  the  goods  twing  at  an  intermediate  port, 
are  foand  to  have  beoome  so  damaged  that  if 
carried  cm  to  their  destination  they  wifi  be  worth- 
leas  when  they  reach  it,  as  was  the  case  in  Notora 
Y.  Bendenm  (L.  Bep.  5  Q.  B.  346).  That  case  is 
an  express  authority  for  saying  that  the  master 
may  not  carry  on  a  damped  cargo  for  the  pur- 
pose of  earning  the  freight  where  the  necessary 
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effect  will  be  the  destruction  or  deterioration  of 
the  goods.  In  such  case,  at  all  events,  where  tiie 
damf^e  cannot  be  arrested  at  a  reasonable  ex- 
pense of  time  or  money,  it  becomes  the  doty  of  the 
master  to  sell;  but  it  is  obvionaly  only  equitaUe 
that  if  the  master  as  the  went  of  the  shipowneris 
prevented  in  the  interest  of  the  shipper  from  earn- 
ing the  entire  freight  at  the  expense  of  the  cargo, 
the  shipper  in  consideration  of  the  benefit  he  thus 
secures,  shall  at  least  pay  tho  freight  for  so  modi 
of  the  voyage  as  sbaU  nave  been  performed.  Hie 
cases  on  whioh  I  have  been  commenting,  if  in 
point,  are  of  ooorse  binding  on  ns,  and  can  only 
be  reviewed,  as  I  hope  they  will  be  if  the  oecaatoi 
should  arise,  in  a  Court  of  AppeaL  Bnt  they  do 
not  go  the  length  of  overruling  Lttke  f.  Lyae,  all 
they  do  is  to  establish  that  where  the  master  takss 
upon  himself  to  sell  the  cargo  without  express 
authority  from  the  shipper,  though  he  may  be  per- 
fectly justified  in  so  ooing  as  tfae  agent  of  iho 
latter  by  the  circumstances  in  which  be  is  placed, 
the  shipowner  cannot  recover  the  pro  raid  freight 
They  do  not  touch  the  case  in  which  Mxb  goods 
come  to  the  hands  of  the  owner  short  of  thnir 
deatiuation,  and  the  owner  has  derived  bene^ 
from  their  conveyance  so  far,  which  is  what  has 
occurred  in  the  case  before  us.  In  deciding  a 
question  English  law  foreign  law  is.  of  coarse, 
of  no  authOTitjr.  Nevertheless,  as  in  a  matter  cl 
commercial  law,  it  is  of  importauoe  that  tfae  roka 
of  commercial  nations  shall  as  ftr  as  pcasiUe  be 
tfae  same,  it  may  not  be  nnimportant  to  see  what 
is  the  state  of  the  Continental  law  on  this  subjeot. 
The  law  will  be  found  in  the  French  Code  de 
Commerce,  Article  296;  in  the  Italian  Codice 
di  Commercio,  Article  403;  in  the  Spanish  Code, 
Articles  777  and  778 ;  in  the  Code  of  tiie  Nether- 
lands, Article  478 ;  in  the  Prussian  Code.  Articles 
1701-6;  in  the  Bussian  Code.  Article  747;  in  the 
.German  Code,  Articles  6^-3.  The  rule  in  all  these 
is  the  same,  namely,  thafi  the  master  of  a  disaUed 
ship  is  bound,  if  his  ship  cannot  be  repaired,  to 

?rocure  if  possible  another  to  carry  on  the  goods, 
f  both  are  impossible,  he  may  then  abandon  tiw 
gi>ods  to  tfae  owners,  and  will  he  entitled  to  his 
freight  pro  raftS,  or  as  it  is  termed  in  the  Germaa 
lav,  the  distance  freight.  The  German  law  has, 
however,  this  qoalifioation.  that  tfae  freight  par- 
able shall  not  exceed  tfae  valae  of  the  goods.  In 
tfae  present  instance,  obarterere  naving  had 
the  cargo  brought  from  the  Tees  to  within  thirtj 
miles  of  Taganrog,  nothing  could  be  more  onjost 
than  that  the  shipowner  should  receive  nowiw 
for  the  conveyance  of  it  so  far.  And  the  priDOOM 
of  the  decisions  in  Luke  v.  Lyde  appear  to  me  as- 
tinctly^  applicable.  But  besides  ^is,  when  the 
facts  are  closely  looked  at,  an  acoeptanoe  of  the 
cargo  at  Kertoh  by  the  oousignees,  and  a  dispen- 
sation of  tfae  further  conveyance  of  it  may  propsfy 
be  inferred.  Being  prevented  by  the  state  of  the 
navigation  from  taking  the  cargo  on  to  ite  desti- 
nation* the  master  was  jnsti&d  in  landing  and 
warehousing  it  at  Kertdi,  provided  he  therein 
put  tfae  cfaarterers  to  no  extra  expense.  He  ww 
not  bound  to  wait  with  lus  tiiip  with  tfae  iron  on 
board  till  the  navigation  sfaonid  be  open,  a  perwd 
of  four  months.  All  that  could  be  required  of  him 
wonld  be  that  he  should  bring  on  or  forward  the 
cargo  as  soon  as  the  navig^on  should  be  agaia 
open.  In  the  meantime  he  was  at  liberty  to  sadc 
other  new  employment  for  his  ship  in  Ut«  interest 
of  his  owner,  ThecharterenLooold  havaino  right 
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to  exact  from  him  a  useleas  inaotivity  of  sereral 
months ;  Dor,  if  this  be  bo,  cao  ib  make  any  dif- 
ference that  the  charterers  in  fact  objected  to  the 
landing  of  the  cargo.   Their  objection  might  have 
nude  lul  the  difference  if  the  cargo  coald  hare  been 
broQght  on,  bat  as  that  was  impossible,  no  pre- 
judice ooald  result  to  them  if  nob  called  upon  to 
ctefraythe  extraexpense.   Anderen  if  put  to  such 
40^8^  they  vootd  always  have  had  their  otosb 
dum  against  the  ibipoirxier  on  the  freight.  The 
iwzt  importaat!  fiftct  which  ooonn  ia  that  the  cargo 
luring  been  hmded  the  oonaigaees  oome  fbrward 
and  claim  it.   But  tiiey  were  not  entitled  to  have 
it  delivered  to  them  tul  it  had  been  bronght  to 
TiganriDg,  unlesa  it  was  idouidoned  by  the  nuuter 
or  on  the  navigation  being  i^ain  opened  he  refused 
to  bring  it  on  or  to  forward  it,  they  could  not  in< 
Bist  upon  deliveiy  short  of  the  port  of  destination 
without  paying  the  entire  nreight  except  by 
arrangement  of  the  shipowner  or  the  master  as 
his  agent.   Without  paying  the  entire  freight,  or 
ooming  to  such  an  arrangement,  the  consignees 
most  have  waited  fonr  months  for  the  iron  rails, 
which,  being  wanted  for  the  ocmstmction  d  a 
tailway,  it  was  important  to  Uiem  to  obbun  wibh- 
ODt  any  delay.  "Wnoa,  under  tiiese  oiicamstanoes, 
I  find  the  oonaigneee  aaldnfffbrtheoaz^andthe 
master  oompeUed  to  give  them  possession  of  it,  I 
camiot  suppose  that  the  master  intended  to  fore- 
go,  on  the  part  of  his  owner,  his  claim  to  freight, 
or  that  the  consignees,  in  accepting  the  iron  at 
Kertch,  were  receiving  it  free  from  all  claim 
of  freight.    The  master  might  be  glad  to  be 
relieved  from  all  further  diffionlty  as  to  forward- 
ing the  iron,  the  consignees  would  be  glad  to  have 
present  possession,  so  that  they  might  send  it  by 
land  carriage  to  Taganrog,  instead  of  waiting  four 
months  to  receive  it  by  sea.    The  question  of 
amount  of  freight  payable,  whether  the  whole  or 
part*  th^  left  to  he  settled  between  shipowners 
and  charterers  in  England.   The  master  evidently 
tiioaght  he  had  earned  the  entire  freight,  for  he 
bdivred  that,  having  brought  the  cargo  "  as  near 
as  the  aUp  oonld  get "  to  the  port  of  desLinatioa, 
he  had  done  all  he  was  bound     the  (diarter- party 
to  do.   It  is  true  that  in  landing  the  oai^  under 
the  mistaken  impression  the  master  had  no  inten- 
tion of  taking  it  on  to  Taganrog ;  but  it  appears 
that  while  he  was  in  the  course  of  landing  the  iron 
at  Kertoh  the  consignees  applied  for  it,  and  it  was 
delivered  np  to  them,  they  giving  a  receipt  for  it, 
-tike  master  on  the  other  hand  insisting  on  pay- 
ment of  his  freight.   It  seems  to  me  that  under 
these  cironmstauces  the  consignees,  who  had  no 
right  to  have  the  iron  carried  on  to  Taganrog  till 
toe  navigation  was  f^pain  open,  must  be  taken  to 
have  accepted  it  sufcgect  to  the  claim  for  freight 
pro  raid.    It  is  clear  that  the  master  had  no  in- 
tentimi  of  giTing  np  the  cargo  without  receiving 
hie  fieieht*  foi'  l>s  protested  ^[ainst  its  being  given 
up  to  we  consignees  by  the  authorities  wiUiout 
the  freight  being  paid.    And  inasmuch  as  the 
oonjrienees  could  not  claim  to  have  the  cargo 
brwi^t  on  to  Taganrt^  till  the  navisabion  shoold 
be  optm,  it  is  by  no  means  certain  that  if  the 
OKftto  had  not  been  ddivered  over  to  the  con- 
aignes,   the  shipowner  on  learning  what  bod 
oocurred,  would  not  in  order  strictly  to  fulfil  the 
terms  oC  the  charter  and  prevent  all  qnestions 
as  to  the  payment  of  the  entire  freight,  have 
provided  a  vessel  to  take  the  iron  on  when  the 
iwvigation  ms  re-opened.  And  this  wonld  have 
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been  the  more  likely  to  happen  if  the  consi^ees 
instead  of  demanding  present  delivery  of  the  iron, 
had  protested  f^funst  its  being  left  at  Eerttib, 
and  had  insisted  on  its  being  brought  on  to 
Taganrog  when  the  navigation  should  admit  of  it. 
It  IS  highly  probable  that  the  plamtiff  would  then 
have  availed  himself  of  the  intervening  period, 
and  would  have  made  his  arrangements  for 
bringing  on  the  cargo.  Of  this  iempu$  pcenitentia 
he  was,  as  it  seems  to  me,  pronaturely  and  nndnly 
deprived  by  the  act  of  the  consignees,  in  obtaining 
the,  possession  of  the  inm  from  the  custom  house 
authorities.  It  mnat  be  borne  in  mind,  as  a 
material  fact  in  this  case,  and  one  which  distin- 
guishos  it  from  the  cases  of  Simter  v.  Prinsapt 
and  yiierhoom  v.  Chaomati,  that  the  master  did 
nothing  in  the  way  or  disposing  of  the  cargo,  or 
of  abandoning  it  so  as  to  give  np  his  lien  on  it  for 
the  freight.  The  cargo  was  given  up  to  the  con- 
signees l)y  the  custom  hoase  authorities,  gainst 
the  will  of  the  master,  and  notwithstanding  his 
protest.  The  consignees  oould,  therefore,  as  it 
seems  to  me,  only  take  possession  snbject  to  the 
rights  of  the  captain  and  his  owner,  one  of  these 
rights  being,  unless  dearly  abandoned,  that  of 
forwarding  the  cargo  when  the  time  came,  and  so 
earning  l£e  entire  trdght.  Here  again,  it  is  1v 
no  means  oeortain  that  ifuie  lien  for  fieight  ohumed 
by  the  master  had  not  been  disregarded,  and  the 
cargo  handed  over  to  the  consignees,  the  owner 
wonld  not  in  dne  time  have  sent  it  on  to  its 
destination.  Under  these  ciroamsbanoes,  the  oase 
of  Luke  V.  Lyde,  which  as  for  as  I  am  aware  has 
never  been  overruled,  and  which  is  binding  upon 
na,  appeu'S  to  me  to  apply.  In  my  opinion, 
thougQ  the  oharterers*  agents  protested  against 
the  landing  of  the  cargo,  yet  the  consignees,  who 
as  to  the  receipt  of  the  cargo  must  be  treated  as 
the  agents  of  the  charterers,  mnsb  be  taken  to 
have  dispensed  with  the  oonveyanoe  of  the  iron 
between  Kertch  and  Taganrog,  and  to  have 
accepted  it,  snt^jeot  to  the  n^t  of  the  shipowner 
to  freight  for  so  mu<di  of  the  voyage  as  had  been 
performed.  I  think,  therefore,  that  to  that  extent 
our  judgment  should  be  for  the  plaintiff.  But 
my  learned  brothers  think  otherwise,  and  judg- 
ment most  therefore  be  entered  for  the  defendants. 

QuAiN,  J.  (delivering  the  jadgment  of  Mellor, 
J.  and  himself.) — ^It  is  unneoessaiy  to  reoapitolate 
the  faots  of  the  special  case  w^on  has  been  fully 
stated  by  the  Iiord  Chief  Justice.  Under  the 
circumstances  the  plaintiff  ountends :  first,  that 
he  is  entitled  to  be  paid  fall  freight  as  on  a 
performance  of  the  whole  voyage,  or  if  nob  ftill 
freight,  that  he  is  entitled  to  be  paid  pro  raid 
Uineris  up  to  Kertoh.  In  the  firsb  place,  we  think 
that  the  master  was  quite  mistaken  in  supposing 
that  a  delivery  at  Kertoh  was  a  delivery  so  near 
to  Taganrog  as  he  could  safely  get.  Aoccmiii^  to  the 
jadgment  of  this  court  in  SekHiixzi  v.  Derry,  the 
meaning  of  those  words  is  that  the  ship  mnsii  get 
within  the  ambit  of  the  port,  althougn  she  may 
not  be  able  to  enter  it.  There  is  no  pretence  for 
saying  that  Kertdi  is  within  the  ambtt  of  the  port 
ot  Taganrog.  It  was  next  contended  tlu^  the 
condition  of  the  cliarter-party,  on  the  perform- 
ance of  which  the  fall  freight  was  maie  pay- 
able, had  been  complied  with.  By  the  terms 
of  the  charter-party  the  freight  was  to  be  paid 
one-bhird  on  signing  the  bills  of  lading,  and  the 
balance  in  cash  in  liondon  agj^nati  oertV&cate  oC 
right  deUrery  of  the  car^Q.   L%       argned  ihab 
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tbe  recnpt  given  by  the  oonsigneeB'  agmts,  and 
set  (Hit  in  paragraiui  17  of  the  case,  was  such  a 
oortificafce.  Bat  we  are  of  t^riniOD,  asmuning  that 
tbe  conaigneeB  or  their  wents  were  the  proper 
persons  to  gire  the  certificate  required  bj  the 
charter-party,  that  the  receipt  is  not  a  certificate 
ri^t  delivery  of  the  cargo  within  the  terms  of 
the  diarber-perty,  especially  as  against  the  present 
defendants,  the  charterers,  who  expresaly  protested 
against  the  discharge  of  the  cargo  at  Kertch.  It 
is  merely  an  acknowledgment  of  having  received 
the  cargo,  and  is  not  the  certificate  of  r^ht 
delivery  required  by  the  charter-party.  It  was 
farther  contended  for  the  plaintia,  that  as  the 
ooQHigneee  had  taken  posseasion  of  the  cargo  at 
Kertui  as  described  in  paragraph  17,  the  whole 
freight  was  payable.  The  case  of  London  amd 
Nortk-Wettem  MmlmK/  Oompuny  v.  BartltU, 
(7  H.  A  K.  400)  was  cited  in  sapport  cC  tilis  pro- 
pontion.  In  that  case  it  was  beid  that  the  carrier 
of  ^oods  oonsigned  to  a  particnlar  place,  may 
dehver  them  at  amy  other  place  that  the  consignee 
and  the  carrier  may  agree  np<m,  and  that  in  aach 
caae  tbe  carrier  wonld  be  oititled  to  his  foil  | 
freight.  So  also  in  the  case  of  Cork  DUtiUerUs  \ 
Cowpany  v.  Great  SouUmn  and  Wwtem  Railway 
Company  (L.  Bep.  7  H.  L.  269),  it  was  held  by  the 
Hoose  of  Lords  that  where  goods  are  ddivered  to  a 
carrier  to  be  carried  to  a  certsin  persra,  at  a  certain 
place,  the  consignees  may  demand  the  goods  of  the 
carrier  at  aooUier  place,  and  the  carrier  will  be 
justified  in  deUvering  the  goods  on  payment  of 
tbe  full  freight.  But  in  these  cases  the  carrier 
was  ready  and  willing  to  carry  the  goods  to  their 
destination  and  earn  his  fall  fimght,  and  refrained 
from  doins  ao  at  the  egress  zeqnest  of  the  con* 
sifpiees.  £i  the  present  caae,  on  the  oontnucjy,  the 
master  discharged  the  cargo  at  Eertoh  wifehoat 
any  request  from  the  oonaignses,  and  against  the 
fixpteBB  protest  of  the  charterers,  and  refused  to 
carry  it  further  to  its  port  of  de^ination ;  and  it 
was  not  till  after  this  refusal  and  when  the  goods 
may  be  said  to  have  heen  abandoned  by  the 
master,  that  the  oonsi^ees  took  posseesion  of 
them  as  holders, of  the  bills  of  lading.  We  think, 
therefore,  that  the  cases  cited  have  no  application 
to  the  present  case.  It  is  said  in  paragraph  19  of 
the  case  that  the  cargo  was  "m  due  course" 
received  by  the  railway  company.  But  we  cannot 
constme  the  langnage  as  intended  to  contradict 
or  qualify  the  express  statement  in  paragraph  17 
describing  the  manner  in  whidi  the  cargo 
was  received  by  the  company.  It  reonains  to 
oouaider  the  qaestion  whether  the  plaintiff  is 
entitled  to  freight  pro  raid  ttuMns  havu^  carried 
the  goods  to  Kertoh.  Claims  of  ^ia  kind 
naually  arise  in  oases  of  disabled  ahipa  unable 
by  th»  aoddents  of  tbe  seas  to  complete  their 
Ttryage;  and  we  are  not  aware  of  any  caae  li^e 
the  present  where  the  claim  baa  arisen  from  the 
de&nlt  of  the  muter  in  refusing  to  proceed  to  his 
port  of  destination.  The  rule  on  the  subject  was 
laid  down  by  Dr.  Luahington  in  the  case  of  The 
Sohlometen  (L.  Bep.  1  A.  E.  297).  as  follows : 
"To  justify  a  claim  for  pro  raid  freight  there 
must  be  a  voluntary  acceptance  of  the  goods  by 
their  owner  at  an  intermediate  port  in  such  a 
mode  as  to  raise  a  fair  inference  that  the  further 
carriage  was  intentionally  dispensed  with."  And 
the  learned  judge  cites  the  case  of  Vlierhoom  v. 
Chapman,  from  the  judgment  in  which  case  the 
rule  is  extracted  in  the  wfffds  above  quoted. 


This  case  ia  fi»nded  od  the  eariier  case  tf 
HunUr  t.  JVinMp.  In  that  oaae  Lord  EUa. 
borough  says  that  the  dupowner  has  no  liria 
to  any  freight  unless  the  goods  ara  forwvdea  to 
their  destination,  "unleas  the  forwarding  thm 
be  dispensed  with,  or  unless  there  be  some  aer 
bargain  upon  the  subject.  If  the  shipowner  mSl 
not  forward  them  the  freighter  ia  entitlad  to 
them  without  payine  anything.  .  .  He  oca- 
tinues,  "  The  general  property  in  tbe  gjoods  ti 
in  the  freighter ;  tbe  riiipowner  haa  no  li^ttto 
withhold  possession  from  him  nnlees  lie  bK 
either  earned  his  freight,  or  ia  going  on  to  earn 
it."  Applying  theae  prineifdos  to  tbe  facte  of  tfa 
cave  befwe  its,  we  feel  faonod  to  decide  that  in 
this  case  the  dlaim  for  freight  pro  vala  eamst 
be  supported.  This  aotion  ia  against  tin  d«r- 
toers  on  the  obariwparty ;  andaofisr  from  tbcir 
having  volontari^  aooepted  the  gooda  at  Kaccefc, 
and  dupenaad  wiUi  the  forttier  eairiage  of  the 
gooda  to  thair  port  cf  dabfciiiatiaB.  th^  ^tb  fle 
master  expreas  notice  on  19th  Daa,  and  Wbn 
he  had  commenced  to  discharge  tiie  oaqgo  (pn 
I  gnaph  12),  that  if  he  £sc^arged  tiie<cafgo  at 
!  £ert(di,  that  is  to  aa^  Mli  it  at  Kerteh  wikfasat 
any  intention  of  carrying  it  frniher,  fa«  wKNdd  be 
held  rcMonsible  for  am  mfraetion  of  tba  ebaatig- 
party.  It  ia  inq>ossible,  tliez<sfai<B,  m  ngasaafc  tbe 
j^esent  defendants,  to  infor  that  they  di^enaed 
with  the  -  farther  carriage  of  tbe  goads  to 
Taganrog.  The  case,  as  far  as  the  proaent  driea- 
danta  are  ccmcemed  is  like  Liddard  Lofm 
(10  East  526),  where  a  similar  notice  wan  given 
by  the  owners  of  the  cargo,  and  it  vna  bald  Oat 
no  new  contract  to  pay  freight  pro  raid  onaSA 
be  presumed  against  the  niBcohuiL  BataaaaBB^g 
that  defendants  wmld  be  bonnd  in  tbia  actioa 
by  a  voluntary  aoc^itanoe  o£  the  goods  hy  Aa 
oonBigneea  at  an  intermediate  porl^  and  a  die- 
pensati(m^  by  theon  of  tike  ftinher  oaniaga  (a 
point  abcmt  which  vre  entertain  oonaideidUe 
doobt,  especiaUy  after  the  proteat  of  tbe  data- 
danta*  agents),  we  are  of  opinion  thA  tbam  baa 
been  no  such  aoceptance  m  tiua  caae.  In  bet 
the  preset  caae  is  one  in  which  the  aaasfeer  by 
an  unfortuQs^e  mistake  haa  left  the  gooda  at  ao 
intermediate  port  and  refaaad  to  QBrrytfaaB  co 
to  their  port  of  deatinationi  and  it  waa  mot  tfll 
after  su^  refusal  that  the  agent  of  tfaa  aom- 
signees  took  posaesaitm  of  them  as  htddara  oC  the 
biUs  ot  lading.  They  had  no  other  comaa  to 
pursue  if  ih^  wiahed  to  ptaaorro  Hbnir  mn 
property.  It  u  aaid,  however,  that  the  wmtm' 
claimed  a  lien  cm  tbe  cargo  for  tnif^  aai 

Sotested  againat  the  ageot  of  tbe  oo—^—r 
Icing  posseasion ;  and  that  by  rsaaim  at  Aa 
owuigneea  ao  takix^  poaseMion  he  and  faia  ovbbb 
were  prevented  frvm  sending  a  ahip  and  taiij 
mg  on  the  cargo  at  the  openmg  of  w 
navigation.  But  the  master  had  no  Gm 
for  freight,  for  he  had  nmtber  earned  any 
frvi^ht  nor  was  he  going  to  cam  it;  and  be, 
havmK  decdared  that  he  diadiai^ed  the  caigo  at 
Kertch,  and  did  not  intend  to  carr?  it  fhrtbar. 
the  parties  had  a  r^ht  to  talra  him'at  bis  wind, 
and  act  on  that  deolaxati<»i,  and  treatitaaabrsadi 
of  tbe  charter-party,  and  to  take  possBssion  of  tbe 
cargo  which  the  master  had  so  abandoned:  (8af 
on  tuis  last  point  the  Datmht  Bmkimg  OBaisaay  v- 
Xmo»,  11  C.  B.  K.  S.  152;  13  C.  B.  N.  fi.  fife: 
Fro»t  v.  Knight,  L.  Bep.  7  Ex.  Ill,  and  tbe  CMas 
tiiere  cited.)  The  cas^  tfaerefin^  muato  cow 
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irithin  the  third  rtile  laid  down  hj  Dr.  LnBhin^ton 
in  the  case  of  The  Soblomsten, -viz.,  that  no  freiffht 
is  payable  if  the  owner  of  cargo  against  his  wilT  ia 
compieUed  to  take  the  cargo  at  an  intermediate 
port  It  seema  to  us  that  the  duty  of  the  master 
was  plain  in  the  abaence  of  any  fresh  arrangement 
between  the  parties,  either  to  wait  at  Kertch  till 
ti>e  naTigation  was  open  and  then  proceed  on  his 
voyage,  or  to  land  and  warehouse  the  goods  at 
Eertch,  and  retnm  and  ti^e  them  on  by  nil  own 
or  another  ship  when  the  navigation  was  open. 
¥m  tbese  reasons  we  are  of  opinion  that  the 
plaintifE  ia  not  entitled  to  recover  any  freight  in 
tin  flue,  and  that  oar  judgment  mast  be  ror  the 
deiendantB.  We  may  c^nerre  in  concdasion  that 
tiw  spactel  case  before  na  gives  no  inlbrmaition  as 
to  what  nltimatefy  became  of  the  oargo  ot  fte 
JfandAL  We  are  not  told  if  it  waa  erer  forwarded 
to  TagMun^  either  hy  tiie  charterers  or  the  oon- 
afgneea,  nor  how  the  transaction  has  been  ar- 
itngjed,  if  it  ever  has  been  arranged,  between  the 
parties.    We  are,  therefore,  entirety  ignoivnt 
whether  in  the  rostdt  the  present  defendants,  the 
freighters,  ever  derived  any  benefit  or  advantage 
wfeatever  from  the  carria^  of  thecargotoKcrtiiL 
We  cannot  infer  neoesBanly  that  thev  most  have 
date  so,  for  many  caaes  are  conoeivable  in  wluch 
the  leaving  the  cargo  at  an  intermediate  port 
m^t  be  of  no  benefit,  but  on  the  contrary  cause 
a  BGrious  loss  to  the  freighters.    In  the  juris- 
mideoice  of  Franoe  and  Germany  the  claim  for 
ireiglrt  oro  raid  Umoris  is  not  based  on  any  such 
tomiieM  gxonnd  as  a  new  oontract  to  be  inferred 
from  a  Torantary  acoeptnnoe  of  the  goods  in  snch 
s  WKy  as  to  amount  to  a  dispensation  of  their 
Antiur  cvriage,  bnt  seems  to  db  {bonded  merely 
on  the  equity  and  reasonableness  of  the  thing 
thai  the  shipowner  who  has  carried  the  goods 
s  part  of  the  way  of  which  the  freighter  has  had 
the  benefit  shoald  be  proportionately  indemnified : 
<See  Code   de   Oommeroe,  Art.  294-296,  and 
Talin's  Commentary  on  the  Ordonnance  de  la 
ICarine,  Idv.  III.  Lit.  IIL,  Art.  9.)   The  German 
Ood^  Art.  633,  expressly  provides  that  in  calcn- 
l&ting  the  amoont  of  that  indemnity  the  question 
is  not  one  of  distanca  merely,  but  tliat  the  circum- 
stances of  the  case  on  both  aides  in  relation  to 
the  performed  and  vnperfbrmed  part  of  the 
joomey,  including  the  value  of  the  goods  at  the 
atenttediato  por^  must  be  taken  into  oonsidera- 
tifm :  (Qerman  Commercial  Cod^  Arts.  932,  633, 
•ad  Mackower's  Commentary  on  the  Qerman 
Ooda^  Note  123).    Ead  it  apprared  from  the  case 
before  us  that  the  defendants  in  the  present  case, 
notwithstanding;  the  master's  &ilnre  to  complete 
his  omtoact,  had  in  the  result  derived  benefit  and 
adnntage  from  thecarriage  of  the  cargo  to  Eertoh, 
citber  in  the  price  received  for  the  goods  or  other- 
wise, a  question  might  have  arisen  whether  we 
might  not  now  be  (ailed  npon  to  administer  in 
favoQT  oi  a  sfaipoWBer  who  nad  carried  the  cargo 
to  within  thirty  miles  of  its  destination,  and  of 
wfauii  part  performance  the  def^dants  had  the 
benefit,  some  of  that,  "larger  equity"  alluded  to 
by  Lord  TentorJen  as  eserciaed  by  Oonrts  of 
•Admiralty  in  nmilar  casee :  (Abbott  on  Shipping, 
11th  edit.  18S7,  pp.  402-3.)  Lord  Tenterden  cites 
with  approbalaon  tiie  judgment  cS  Sir  Wm.  Soott 
in  the  owe  of  Th4  Frimtdg  (Xdv.  Ad.  Bep.  247-8). 
in  whodt  that  learned  judge  says :  "  This  court 
tfti  no  mora  than  conrCB  «  oommon  law  do  to 
aake  oonferacts  between  piutie8>  bat  aa  a  oofiot 


exercising  an  eqnitable  jurisdiotion,  it  considers 
itself  bound  to  provide  as  well  as  it  oau  (or  that 
gelation  of  intoreafcs  which  has  nnexpeotedly  taken 
place  under  a  sbato  of  facts  out  of  the  contem- 
plation of  the  contracting  ^rties  in  the  course 
of  the  transaction."  Sir  B.  PhiUimore  in  the  case 
of  the  Tautonia  (L.  £ep.  A.  A:  p.  421),  after 
citing  this  judgment,  adds  that  this  j^urisdiction 
is  not  confined  to  prize  cases,  bnt  that  it  is  a  part 
of  the  general  power  which  the  court  always 
possessed.  However,  as  the  point  to  which  we 
have  last  adverted  ia  not  expressly  raised  by  the 
case,  we  give  no  opinion  on  toe  subject. 

Judgment  for  the  defendants. 
Solieitora  for  the  plaiatift  0.  0.  EUis  and  Co. 
.  Solioitors  for  deCudaati,  HoOami,  Son,  and  Co. 


Nov.  14  ^  21, 1876. 
Leadbutbb  v.  GBOS8.(a) 
Comtirueiion  of  will — Bemcemder — CotUingmqf. 

Tegtaior  deviaad  land  to  ht«  grandson  ta  iau,  and 
in  ecus  diad  tntAout  ttaue,  than  to  hu  threa 
gnmd-daugJU»nin  taU;  «md  m»  com  oU  of  Asm 
tStatdd  dia  wOktmt  laaoing  ttsue,  Iwwmm  Anr 
fathar  or  moOtmr  than  ha  damaed  fka 

pramiaaa  to  As  •aid  faStar  or  mother  for  l^r 
amd  from  and  aflar  thair  aaaend  daataaaa,  and 
tka  aaeaaaa  of  the  surmvor  of  tkam,  ia  daviaed 
ihapremiaaa  to 'plaint^ B  vandor  in  faa. 

The  grandaon  died  tDiOiimt  iaaue  htU  twreioad  alt 
tha  gt'and  daughtart,  toho  aU  died  withovt  iaaua, 
htU  ttirmvad  their  father  and  mother.  Plainti^ 
brought  ^edmani  agaanat  the  ieatator'a  heur 
^bho  had  taJten  j>oaaMaion  qf  the  pnmiaeaon  the 
grandson's  death. 

Held  that,  tka  intaniion  of  the  testator  bsing  tiear, 
the  uU^nate  bequest  was  fu>£  contvngant  upon  the 
father  or  rnother'a  survioing  the  testator's  gremd- 
dantghters;  and  that  the  plainiiff  waa  mbUlad 
to  sueeeed.  * 

This  was  a  special  case,  by  ord«r  apon  the  faote 

admitted  hj  the  defendants  to  be  comrtly  atatod 

in  the  lUtowing  statement  of  claim : 

1.  John  Ashmore  died  on  the  28tfa  Feb.,  AJh 
1821,  seised  in  fee  <rf  a  freehold  farm  at  Ettiani- 
ford,  Leicestershire,  of  about  eighty-three  aeree 
in  extent. 

2.  By  his  will,  dated  26tfa  April  1819,  duly  exe- 
outed  the  said  John  Ashmore  demised  all  hkt  heredi- 
taments and  real  estate  whatsoever,  situate  at 
Shamford  {foresaid,  sutgect  to  oertMn  annuities 
and  chaises  mfto  his  two  grandsons,  William 
Smith  aira  John  Ashmore  Smith,  for  their  Uvea 
as  tenants  in  common,  and  after  their  deosase,  to 
the  use  and  behoof  <^  the  first  son  of  the  body  of 
the  said  William  SmiA,  and  of  the  body  of  the 
said  John  Ashmore  Smith,  lawfully  to  be  begotten 
and  the  heirs  male  of  his  body,  ot  snch  first  eon 
lawfully  isBoine,  sod  for  dranb  of  suoh  iasne, 
then  to  the  said  seoond,  tiiird,  fbartfa,  fifth,  and 
every  other  eon  and  sons  of  the  body  of  the  said 
Wilham  Smith,  and  of  the  said  Jtiua  Aehnunre 
Smith,  lawfolly  begottwi,  severally,  successive^, 
and  in  remainder  one  after  another  as  tfa^  sfaomd 
be  in  juiority  of  InrUi  and  senicnri^  of  age,  and 
the  heirs  male  ai  the  body  of  such  reepeotive  son 
and  sons  lawfully  issning,  and  so  that  as  tha 
elder  of  suoh  soaa,  and  th«  heirs  male  ot  his  body, 
should  be  always  prefWrod,  before  the 
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Tonnger  of  the  same  sons  and  the  heira  male  of 
Ids  bodj.  Bnt  in  case  either  of  his  said  grandsons 
Williatn  Smith  or  John  Ashmore  Smith,  ahoald 
depart  this  life  withoat  leaving  such  lawful  issue 
of  bis  bodj.  Then  he  (testator)  devised  all  the 
part  or  share  of  bis  said  real  estate, hereditaments, 
uid  premises  intended  for  him  unto  the  snrvivor 
of  them.  And  in  case  both  his  said  grandsons 
should  depart  this  life  without  leaving  such 
lawftil  issue  as  aforesaid,  then  he  (testator)  devised 
all  the  said  hereditaments  unto  hia  three  grand- 
danghteiB,  Elizabeth  Muroott^  Ann  Murcott.  and 
Caroline  Dorothj  Ashmore  Marcott,  ud  to  the 
hein  of  their  respective  bodies  lawfully  iaaning, 
to  take  as  teiuuits  in  oommon :  bat  in  case  either 
or  SOT  (tf  his  said  gnuid-daughtera  should  depart 
this  ufe  without  leaving  lawful  issue  of  her,  or 
their  body  or  bodies,  then  he  (testator)  gave  the 
part  or  snare  intended  for  her  or  them  so  dying, 
unto  the  survivors  or  survivor  of  them,  and  to  the 
heirs  of  her  body  lawfully  issuing.  And  in  case 
all  his  said  three  grand-daughters  should  depart 
this  life  without  leaving  lawful  issue  as  afore- 
said, leaving  their  sua  ^her  and  mother  or 
either  of  them  her  surviving,  then  be  (testator) 
gave  and  devised  the  said  real  estate  and  premises 
unto  the  said  William  Maroott  and  Ann  ois  wife, 
and  to  the  survivor  of  them  for  and  during  the 
terms  ci  their  respective  natural  lives,  and  the 
lifb  of  the  longer  liver  of  them,  mid  from  and  after 
their  several  deoeaees  and  the  decease  of  the 
Borvivor  of  them,  he  gftve  and  devised  the  sud 
real  estate  and  premises  unto  Thomas  Muroott 

Sirother  of  the  said  William  Muroott),  and  to 
(dm  Ashmore  (son  (rf  his  (testator's)  nephew, 
Thomas  Ashmore),  and  to  Thomas  Gilbert  the 
younger  and  to  their  respective  heirs  and  assigns 
Dxr  ever,  to  take  as  tenants  in  ccmimon  and  not  as 
joint  tenants. 

3.  The  said  William  Smith  and  John  Ashmore 
Smith  survived  the  testator,  and  upon  his  death 
entered  into  possession  of,  and  took- the  rents 
and  profits  of  the  said  farm. 

4.  The  said  William  Smith  died  on  the  12th 
March  1837,  having  had  lawfal  issue  of  a  son  (still- 
born), in  the  hfetime  ci  the  said  William  Smith, 
and  a  daughter  the  above-named  defendant 
Scjdua  Fridmore. 

0.  The  said  John  Ashmore  SmitJi,  after  the 
death  d  the  said  WUIiam  Smith,  entered  into 
tjie  possession  of,  and  took  the  rents  and  profits 
of  the  whole  of  ^  sud  farm,  and  died  unmarried 
on  the  4th  April  1874. 

6.  Elizabeth  Murcott  died  on^the  2Sth  Nor. 
1821, unmarried,  and  AnnHuroott  died  unmarried 
on  the  24tb  Nov.  1823. 

7.  Ann  Murcott,  the  mother  of  the  above 
Elizabeth  and  Ann,  died  mi  the  5th  May  1821, 
and  William  Murcott  the  &ther  of  the  same,  died 
on  the  2lBt  May  1827. 

8.  Caroline  Dorothy  Ashmore  Murcott  married 
one  George  Townsend  by  whom  she  bad  issue,  one. 
child  only,  to  wit  George  Henry  Townsend.  The 
said  CaroUoe  died  on  we  8th  June  1851,  and  the 
■aid  Getnge  Henry  died  unmarried  some  time  in 
the  year  1870. 

9.  Jcim  Ashmore  died  intestate  in  iSxy  1869, 
and  his  eldest  son  and  heir  Thomas  Cbarles 
Asfamcve,  by  deed  dated  the  8th  Jan.  1872,  sold 
and  ccuveyed  his  residuary  interest  in  one  third 
of  the  said  fium  to  the  plamtiff. 

10.  The  defendant  Joseph  OroBS  itbs  let  into 
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possession  of  the  said  farm  by  the  sud  John 
Ashmore  Smith,  and  the  other  defendants  allege 
that  the  fiaid  Joseph  Cross  has  sinee  tb^  death  oC 
the  said  John  Ashmore  Smith  beoome  th^  taunt 

of  the  same. 

11.  The  defendants  have  respectively  refused  to 
allow  the  plaintiff  to  enter  into  possession  tjf  the 
said  land,  and  the  rents  and  profits  for  the  one- 
third  to  which  he  claims  to  be  entitled,  and  have 
kept  him  and  still  keep  him  ont  of  the  pnnnninion 
and  enjoyment  of  the  same. 

(1.)  The  plaintiff  therefbra  aslm  to  be  put  in 
possession  of  all  that  (me  undinded  third  part 
of  all  the  said  taxm  more  particularly  deecnbed 
in  the  writ  iu  thia  action,  and  also  1501,  being  one- 
third  of  the  mesne  profits  of  the  said  farm  and 
land  from  the  death  of  the  said  John  Aahnon 
Smith  until  possession  is  seoured. 

(2.)  The  plaintiff  also  prays  sudi  further  and 
other  relief  as  the  nature  of  the  case  may  entitle 
him  to. 

A.  WiUa,  Q.C.  (with  him  WiUis)  arwaed  for  t&e 
plaintiff. — The  question  to  be  decider  is  whether 
the  words  of  the  will,  "  And  iu  case  all  his  said 
three  grand-daughters  should  depart  this  life 
without  leaving  lawful  issue  as  aforesaid,  leaving 
tbeir  said  father  and  mother,  or  either  of  them, 
her  surviving,"  create  a  contingency  dependent 
upon  the  survival  of  the  father  or  mother,  which 
is  the  contention  of  the  defendants;  or  whether 
the  expression,  notwithstanding  the  nnteohnioal 
or  nngrammatdod  constniction  of  the  will,  doea 
not  sufficiently  carry  out  the  undoubted  iutentioa 
of  the  testator  to  make  the  subsequent  bequesta 
operative  even  in  the  event  which  luu  happeiNd 
01  the  non-survival  of  either  of  the  pareuts  after 
the  death  of  the  tenants  for  life.  This  clanaa 
may  as  well  be  read  as  if  the  words  about  leaving 
these  parents  surviving  were  left  out.  The  rule  aa 
laid  down  by  Jarman  is  in  the  following  words 
(3rd  edit.,  p.  764):  "The  oonstruotion  which 
reads  worus  that  are  seemingly  creative  of  a  future 
interest^  as  referring  merely  to  the  futurity  of 
possession  oocasioned  by  the  carving  out  of  a 
prior  interest,  and  as  pointing  to  the  determi- 
nation of  that  interest,  and  not  as  designed  t» 
postpone  the  vesting,  has  obtained,  in  some  in- 
stances, where  the  terms  in  which  the  posterior 
gift  is  framed,  import  contingency,  and  would, 
unconnected  with  and  unexplained  by  the  prior 
gift,  clearly  postpone  the  vesting.  Thus,  where  a 
testator  devises  lands  to  trustees  until  A.  shall 
attain  the  age  of  twenty-one  years,  and  if,  or  wbm 
he  shall  attain  that  age,  then  to  him  iu  fee,  this  is 
construed  as  conferring  on  A.  a  vested  estate  in 
fee  simple,  sabject  to  the  prior  chattel  interest 

Siven  to  the  trustees,  and,  consequently  on  A's 
eath,  under  the  prescribed  age,  the  property 
descends  to  his  heir  at  law;  though  it  is  qoita 
clear  that  a  devise  to  A;;  if  or  when  he  shall 
attain  the  age  of  tweuty-on&  years,  standing 
isolated  and  detached  from  tfe  context  woau 
confer  a  contingent  interest  only.'*  [CocuoiiU 
C.J. — Why  ahoiud  not  this  bequest  be  read  as  if 
it  wue,  in  case  the  grand-daughtm  ahould  di» 
without  issue,  and  thmr  &ther  or  mother  should 
then  be  living,  a  life  interest  shall  go  to  those 
parents ;  but  a  the  grand-daughters  aurrive  their 
parents,  then  upon  their  deaths  the  ulterior  be- 
quests shall  operate  P]  It  may  be  welt  to  illode 
to  Davit  V.  Norton,  2  P.  Wms.  390,  which  at  first 
sight  serau  opposed  to  this  oiwtatioii,  bat  mf 
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be  clearly  dtBtiDgaished  from  the  claase  in  this 
will  on  account  of  the  words  "  as  aforesaid,"  which 
are  to  be  fonnd  there.  The  material  words  are, 
after  a  doTise  of  lands  to  testator's  sons  and  the 
heirs  of  hia  body,  if  his  said  son  should  die  with- 
out  iBsue  of  hia  body,  and  hts  (the  testator's)  wife 
flhoold  sarrive  his  said  son,  then  the  wife  should 
aqioj  the  immises  ibr  her  lite,  and,  after  her 
decnse,  that  the  premisee  shonld  be  enjoyed  by 
tiie  testator's  rister  for  her  lite,  and  after  her 
decease  (the  teatatoi^s  son  bmng  dead  without 
iaaoe  as  aforesaid),  then  the  testator  devised  the 
immiMa  to  the  plaintiff's  lesBor.  who  claimed 
them  aninst  the  testator's  heir.  The  testator's 
wife  died  before  his  son,  and  it  was  held  that  the 
devise  to  the  plaintiff's  lessw  ma  ooctin^^t 
upon  the  testatoi^s  son  being  dead  wibhont  israft 
as  aforesaid,  Tin.,  hia  wife  then  living. 

Tothua  WUUama,  Q.C.  (with  him  Woodroffe),  for 
the  defendants. — On  the  of  this  wiU  the 

plaintiff  takes  only  a  oontingent  interest  apon  the 
death  of  William  and  Ann  Mnrcott,  provided  their 
three  daughters  had  died  before  them;  upon  the 
event  which  has  happened,  the  death  of  the  grand- 
daughters after  their  father  and  mother,  the  estate 
went  to  the  ttetator's  heir,  throagh  whom  the 
defendamtB*  olatm.  "  When  a  ooniingent  partionlar 
estate"  (1  Jsrman.  3rd  edit.  p.  78$  "is  followed 
brother  limitations,  a  qoeation  frequently  arises 
whether  the  contingency  affects  siuui  estate  only 
or  extends  to  the  whole  series.  The  rule  in  these 
taaea  seems  to  be,  that  if  the  ulterior  limitations 
be  immediately  ooasecntive  on  the  partionlar  con- 
tingent estate  in  nnbroken  contmail^,  and  no 
intaiti(m  or  purpose  is  expressed  yriih  reference 
to  that  estate,  in  contradistinctioa  to  the  othen, 
the  whole  will  be  considered  to  hinge  on  the  same 
contingency ;  and  that,  too,  although  the  contin- 
genoy  relate  personally  to  the  object  of  the  parti- 
cuhu:  estate,  and  therefore  appear  not  reasonably 
applied  to  the  ulterior  limitations.  Thus  where 
an  estate  for  life  is  made  to  depend  on  the  oontin- 
genty  of  Uie  object  of  it  being  alive  at  the  period 
when  tJie  preceding  estates  ^termine,  limitations 
oonseoative  on  that  estate  have  been  h^  to  be 
ocmtin^ent  on  die  same  event,  for  want  of  some- 
thing m  the  will  to  authorise  a  distinction  between 
them."  Moody  v.  Walten  (16  Yes.  283)  and 
other  cases  are  cited,  in  all  of  whioh  devises  similar 
totiiis  are  taken  to  be  merely  contingent.  The 
exoeptiona  appear  at  the  bottom  of  the  same  page, 
"Instances  in  which  a  contingency  has  been 
restricted  to  the  immediate  estate  are  of  two  kinds. 
Vint,  where  the  words  of  contingency  are  refer- 
able to,  and  evidently  spring  from,  an  intention 
whioh  the  testator  has  expressed  in  regard  to  that 
estate,  hv  way  of  distinction  from  the  others." 
And  p.  789,  "  Secondly,  the  oontingencr  is  restric- 
ted to  the  particular  estate  with  which  it  stands 
SBSociated,  where  the  ulterior  limitations  do  not 
Ibllow  such  contingent  estate  in  one  uninterrupted 
series  in  tiie  nature  of  remainders,  bat  assume  the 
form  et  substantive  independent  gUts.*'  The 
present  case  does  not  come  within  eiwer  of  these 
descriptions  of  instances,  as  appears  from  the  rale 
oonceming  them  laid  down  by  Wood,  V.C.  in  Mad- 
ditonY.  Ohavman  (4  K.  &  J.  709,  at  p.  719),  "I 
wprehend  the  true  wav  of  testing  limitations  of 
that  nature  is  this:  Can  the  words  which  in 
form  import  contingency  be  read  as  equivalent  to 
'subject  to  the  interests  previously  limited?  *  **  .  .  . 
"  That  is  an  intelligible  principle  of  oons traction ; 
VcLXXXT,  N.  8^899* 
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but  in  order  to  its  application  the  condition  upon 
which  the  limitation  over  is  made  dependent  must  . 
iuTolve  no  incident  but  what  is  essential  to  the 
determination  of  the  interests  previously  limited. 
For  instance,  if  the  limitation  belto  A.  for  life, 
remainder  to  B.  for  life,  "  and  if  at  t^e  death  of  B., 
A.  shall  have  died  under  the  age  ai  twenW-one ;  " 
or  "and  if  at  the  death  of  B.,  A  sfaaU  have  died 
without  leaving  children,  then  to  0.  in  fee ; "  here 
in  either  case  rocm  is  left  for  contingeney.  The 
ormdition  of  A.'s  ^ng  in  the  first  case  under  • 
twenty*one,  and  in  the  second  without  leaving. 
cbildi^n,  is  an  event  which  may  or  may  not  have 
happened  when  the  life  estates  in  A  and  B.  si^  , 
determined ;  and  until  it  has  happened  the  limita- 
tion over  is  contingent,  not  merely  in  appearance 
but  actually.  To  these  oases,  therefore,  the  prin- 
ciple of  construction  I  have  referred  to  would 
obviously  not  apply."  [Cockbubk,  C.J. — In  that 
I  entirely  agree  with  the  Yioe-Chanoellor ;  but 
although  the  &ther  or  mother's  eetate  would  be 
contingent,  are  the  ulterior  bequests  necessarily 
sop]  Yea  certainly.  Feme  says,  (Contingent 
BemMuders  and  Executory  Devises,  p.  235)  "The 
oonstrnotioQ  in  these  cases*  as  to  the  restriction  of 
the  oonUngenoy  to  the  estate  first  hiiwed  upon  it, 
appears  to  depend  on  the  testator^  appsnnt 
intenlxon  not  to  extraid  it  further.  For  wherever 
there  is  co  apparent  distinction  in  view  in  this 
respet^  between  such  estate  and  those  wbiob 
follow  it,  the  contingency  it  seems  will  equally 
affect  the  whole  ulterior  tnun  of  limitations.*  * 

Hort<m  T.  WMttakw,  1  T.  Bep, 

Doed.  Wat§tmr.Svinpard,Dong.75i 

OattUy  T.  Finemt,  15  Beav.  198 ; 

Egertoni.  Mousy,  3  C.  B.  N.  S.  838: 

ToldfBToy  V.  Colt,  1 T.  &  C.  627 ; 

Gray  v.  Qoldiiig,  $  Jnr.  N.  S.  474. 
A.  WUla  Q.G.  in  nply. 

Cur.  adv.  vuU. 
Nov.  21. — Lush,  J.  delivered  the  judgment  of 
the  court  (Cockbum,  C.J.,  Mellor  and  Lush,  JJ.). 
— The  contention  on  the  part  of  the  defendants 
was  that  the  devise  of  the  estate  fbr  life  to  William 
Horoott  and  his  wife  was  a  contingent  remainder, 
and  tbi^  as  that  estate  fiuled  by  tlufar  death  in  the 
life  time  of  the  tenants  in  tul,  tiie  ultedw  limita- 
tions, being  made  dependrait  on  the  same  contin- 
gency, failed  also,  and  consequently  the  reversion 
passed  to  the  heir-at-law  of  the  testator  as  upon 
an  intestacy.  No  doubt  the  life  estate  in  question 
is  limited  m  terms  of  contingency,  terms  which 
literally  construed  make  the  happening  of  the 
event,  namely,  the  surrivorsbip  of  the  tenants  for 
life,  a  condition  precedent  to  the  gift.  But  we 
are  to  loolf  not  at  the  form,  bub  the  substance  of 
the  devise,  and  we  are  of  opinion  that  the  testator 
intended  the  ultimate  devises  to  take  whether 
William.  Moroott  and  his  wife  outlived  their 
daughters  and  their  issue  or  not,  and  that  there 
is  nothing  in  the  language  he  has  used  which 
obliges  us  to  hold  that  that  intention  cannot  be 
earned  into  effect.  One  of  the  roles  of  contention 
laid  down  in  Powell  on  Devises  (3rd  edit.,  by 
Jarman,  p.  217)  is, "  Where  an  estate  in  remainder 
is  limited  in  terms  of  contingency  on  the  happen- 
ing of  certain  events,  and  the  events  described  are 
precisely  those  on  which  (the  preceding  estates 
having  determined)  it  will  fall  into  possession,  it 
is  construed  to  be  not  a  contingent  gift  condi- 
tioned to  take  effect  in  these  events,  but  a  devise 
immediately  vested,  tha  posaesBion  of  which  ia 
necesaarUy  dependent  oix  ^  «veut  in  qnestioa.'* 
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This  rule,  which  ia  dedaced  by  the  learned  author 
from  the  oasea  which  he  qnotes,  conld  not  have 
been  more  accuratelj  framed  to  meet  tbis  case 
if  it  had  been  framed  for  the  purpose,  and  it  is 
one  which  commends  itself  to  common  sense. 
The  testator  gives  an  estate  for  life  to  the  father 
and  mother  of  bis  grand-dangbters,  if  thej  ahoald 
snrriTe  the  grand-dangbters,  and  their  issne,  to 
whom  he  had  previoosly  given  an  estate  tail. 
The  event  described  as  the  one  on  the  happening 
of  which  the  ^St  ia  to  take  ^eot  ia  precisely  that 
on  which  they  are  to  enter  into  posaeiuion.  The 
gift  being  of  a  life  estate  only,  what  ia  expressed 
as  a  contingency  is  only  that  whitdi  woitld  be 
necessarily  implied  if  the  deviae  were  in  the  most 
absolute  .form.  To  hold  that  the  ultimate  re- 
mainder fiuled  because  the  tenants  for  life  did  not 
outlive  the  estate  tail,  and  therefore  did  not  enter 
into  possession  of  their  life  estate,  would,  as  it 
appears  to  ns,  defeat  the  plain  intent  of  the  testator. 
It  is  unnecessary  to  comment  on  the  authorities 
cited  by  the  learned  anther  in  support  of  his 
propoaibLOD.  Cases  of  this  description  are  only 
useful  as  affording  so  many  illuBtraticma  of  the 
principle,  and  as  gaidea  to  its  application.  Y aria- 
tions  of  expression  are  not  to  be  regarded  as 
substantial  distinctions,  and  when  the  intention 
of  the  will  ia  plain  and  no  rigid  rule  of  law  pre* 
Tents  effect  being  giran  to  it,  onr  duty  is  bo  to 
conrtme  it,  or  to  oarry  out  that  intent.  We  aro, 
therefon^  of  iqniaon  that  the  estate  for  life  waa  m 
Tested  and  not  a  oontingent  interest,  and  that  dbr 
judgment  must  be  for  tne  plaintiff. 

Judgment  for  plaintiff, 

Solidtora  for  plaintiff,  Bogtnm  and  Ford,  for 
WiUa  and  Newey,  Birmingham. 

Holicitors  for  defendant,  Bohinson  and  Preston, 
for  Pilgrim  and  Preeton,  Hinokfey. 


Kov.  7  and  21, 1876. 

Robinson  0.  Fbici.  (a) 

General  coverage — Dorikey  mgine — Spare  and . 
cargo. 

The  plaiTit^'a  ship  eailed  from  Quebec  to  London 
with  a  cargo  of  timber,  of  which  the  defendants 
oumed  part.  There  was  o»  board,  aUkough  it 
woe  not  the  common  pradice  to  }yive  meh  a  thing 
toiih  aueh  a  cargo,  a  donkey  engine  for  loading 
and  dieeharging,  vthieh  might  be  wed  for  pump- 
ing  the  akip;  and  there  woe  tu^eienf  eooZs  on 
board,  not  only  for  the  ordinary  purpoeee  of  the 
ehip,  but  aUo  for  pumping  under  ordinary  cir- 
ametaneee. 

The  t&ip  epraag  a  leak,  and  the  crew  Kavwg  fce* 
corns  worn  out  by  pumping,  the  master  waa 
obliged  to  uee  the  engine  for  that  purpose  in 
order  to  preserve  the  ehip  and  cargo.  The  coals 
were  inei^ident  to  continue  ^e  toorhing  of  the 
engine,  and  the  mdeter  uaed  for  /«eZ  some  of  the 
spare  of  the  ship,  and  part  of  the  cargo,  until  he 
procured  a  supply  of  coal  from  a  passing  eteam- 
ship.  The  master  did  toluit  teas  proper  and 
necessary  for  t?ie  preservation  of  eh^  and  cargo, 
and  if  he  had  not  burnt  the  spars  and  eargo,  the 

'  ship  ujould  prohahly  have  been  lost. 

Seld  thai  th^  eirewmetanees  constituted  a  general 
average  loss,  and  thai  the  pUUntiff  was  mti&ed 
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to  contribution  from  ^  defendants  u»  respect 

thereof. 

This  was  aa  action  brought  to  recover  money 
alleged  to  be  payaUe  by  the  defendants  to  thfi 

glaintiff  for  general  average,  It  had  been  agreed 
y  the  parties  that  the  action  should  depend  upon 
the  opinion  of  the  court  upon  the  following  special 
case : — 

1.  The  pluntiff  is  the  owner  of  the  ship  /oJU 
Baring. 

2.  The  defendants  are  merchants,  and  were  the 
ownws  and  OMuignees  of  a  portiini  of  the  caigo 
herunafter  mentioned. 

3.  The  John  Baring  is  a  ship  of  547  tons  n«s> 
tored  tonnage.  Her  ordinary  crew  is  tvute 
hands  all  told.  On  the  19bh  Aogost  1873,  she 
sailed  from  Quebec  for  London  with  a  cargo  of 
timber,  and  a  crew  of  thirteen  hands  all  told. 

4h  The  John  Baring  then  was  and  for  two  and  a 
half  years  previously  had  been  furnished  with  a 
donkey-engme  adwted  for  the  loading  and 
charge  of  cai^o  and  ballast,  and  also  for  pumpu^ 
the  vessel  as  hereinafter  mentioned,  had 
ordinarr  ship's  pumps  fitted  with  a  fly  wheel,  to 
be  worked  by  hand  in  the  ordinary  way,  or,  if 
necessary,  they  could  be  connected  with  the 
donkey-engine  by  means  of  the  wheel  and  cf  a 
chain  messenger  which  was  provided  on  boasd 
for  that  purpose,  and  so  ooola  be  voriced  bj  Ae 
donkey-engine. 

5.  It  is  now  (1876)  a  common  practioa  £or  vaoals 
in  the  timber  brade  to  cany  donk^.eiiguHB.  In 
Anguat  1873,  it  was  not  thie  commMi  pnctioe  to 
fit  snob  vessels  with  donkey-engines,  thon^i&m 
not  infrequently  done. 

6.  At  the  time  of  sailing,  the  ship  had  five  tons 
of  coal  on  board,  which  was  a  anf&cient  snpply  ef 
fuel  for  all  pnrposca  of  the  ahip  while  at  sea  (other 
than  pumping),  for  a  much  longer  voyage  Uksn 
that  from  Quebec  to  London. 

7.  From  the  1st  to  the  lltfa  SepL  the>  Mp 
encountered  very  heavy  weather,  and  strained  a 
good  deal,  and  was  pomped  fraqneotly.  On  the 
morning  of  the  llth  the  ship,  making  a  very  heaty 
plunge,  sprang  a  leak,  uid,  althouj^  the  pompa 
were  diligently  attended  to^  the  water,  on  taa 
morning  of  the  12th,  waa  foond  to  be  gaining: 
During  the  night  of  the  12tbthe  mtoh  waa  ksM 
constantly  at  the  pomps,  and  at  7  a^n.  on  tiae 
13th,  the  weather  still  nemg  very  bad,  the  crew 
being  worn  oat  with  pomping,  uid  the  water  aiill 
gaining,  the  master  oonnected  the  donkajf-^K^pas 
with  vHo  pumps,  and  so  worked  the  pomps  fey 
means  of  the  donkey-engine.  The  pomps  wm 
kept  constantly  going  by  steam  dnnog  Uie  13th 
and  14th,  the  weather  all  the  time  being  bad.  Mid 
all  efforts  bdng  acaxcely  anffideot  to  kasptlw  skip 
free. 

8.  On  the  14th,  there  being  no  prospect  d 
stopping  the  leak,  or  oi  getting  tiie  sh^  into  a 
place  of  safety  for  some  time,  and  it  beii^  iai' 
possiUe  to  keep  her  afloat  without  haviog  Ae 
pumps  worked  by  Uie  donkey-engine  the  master, 
seeing  Hbat  the  supply  of  onls  on  board  voaU, 
under  the  OFcnmstanoes,  be  insnffident*  naad  soaa 
of  the  ship's  spare  spars  and  a  portMBof  the  cans, 
together  with  ooal,  to  keep  np  the  fire  of  me 
donl^-engine  in  order  to  Keep  the  pnrapa  gnW- 
On  the  15th,  16th,  and  17th  Sept.  the  ship  £• 
countered  very  severe  weather,  and  laboand 
heavily  all  the  time,  and  it  waa  os^y  bj  hmfiag 
the  pompa  going  constantly      itaam  tint  lha 
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leak  oonld  be  kept  under,  and  for  this  parpose  all 
"the  spare  span  baving  been  nsed  np,  further  por- 
-tions  of  the  cargo  were  necessarilj  used  for  mel. 
On  the  18th  Sept.  the  leak  seemed  to  be  gaining 
-on  the  pnmps,  hat  by  means  of  great  efforts  on 
"the  part  of  toe  master  and  crew  of  the  Bbip  she 
*was  kept  afloat  nntil  the  20th  Sept.,  when  she  fell 
in  with  a  steamship,  and  procured  from  her  a 
supply  of  coals  samdent  to  keep  the  donkey- 
engine  working,  until,  on  tbb  following  day,  the 
i21at.  the  «hip  was  safely  docked  in  the  'niamea. 

9.  The  ooarse  and  measnres  adopted  by  tho 
xnaster  nnder  the  above  circnmstanoes,  were 
proper  and  necessary  for  the  preservation  of  the 
ahip  and  cargo.  If  he  had  not  hnmed  the  said 
aipars  and  cargo  the  Teasel  and  cargo  woold,  in  all 
pTofai^ity,  have  been  lost. 

10.  The  said  ship  was  snffidently  equipped  and 
3iiuined  for  the  atud  Toyage  according^  to  the 
ordinary  practioe  in  equipping  and  manning  such 
•woaools  for  anch  a  voy&ge,  and  bat  for  the  k»k  she 
"wonld  have  had  safficient  pamping  power  on  board 
"Without  using  the  donkey-engine.  As  it  was,  she 
liad  not  (without  using  the  donkey-engine)  suffi- 
cient pumping  power  to  deal  with  the  water  which 
she  actually  made,  and  she  had  not  on  board 
«iiongh  coal,  or  enough  fuel,  or  other  materials 
twlonging  to  the  ship  to  enable  her  to  use  the 
donkey-engine  to  the  extent  to  which  it  became  in 
&ct  neoessary  to  use  it. 

The  questions  for  the  opinion  of  the  court  were : 
X^rst,  Whether  the  loss  incurred  by  the  burning 
<jt  the  ship's  spare  spars  is  a  generu  average  loss ; 
and  secondly,  Whether  the  loss  inoarrad  by  the 
Iramiog  of  pordons  of  ^e  cargo  under  the  oiroam- 
gtances  stated  is  a  general  average  loss. 

Should  the  court  answer  both  these  questions 
in  the  affirmative,  then  it  was  agreed  the  ja^K^Bot 
waa  to  be  entered  for  the  plaintiff  for  the  sum  of 
252. 14«.  7d.,  together  with  costa  of  suit.  Should 
the  oourt  answer  the  first  question  in  the  affirma- 
-tiTB  and  the  other  in  the  negative,  judgment  was 
to  be  entered  for  the  plaintiff  for  61.  lis.  lOd. 
Should  the  court  answer  the  seoond  question  in 
the  affirmative  and  the  other  in  the  negative, 
judgment  was  to  be  entered  for  the  plaintiff  for 
191.  2$.  9d.  Should  tho  court  answer  both  the 
-qnestions  in  the  negative,  then  judgment  was  to 
be  entered  for  the  defendants,  with  costs  of  suit. 

Cohm,  Q,C.  (with  him  Qatiu/ord  Bruee)  argued 
for  the  plaintiff. — The  facts  stated  are  snffieieat 
to  make  this  a  general  average  loss,  and  this  ease  is 
concluded  by  tbe  authority  <u  flormoti  t.  The  Bank 
^  JuttraUuia  (L.  Bep.  7  Ex.  39) ;  the  facta  of  that 
oaaeare  ezantly  the  same  as  in  this,  except  that  here 
it  wss  Dot  as  there  the  common  practioe  to  fit  such 
Teasels  with  donkey  eogines.  IWon  Oleasby,  at 
p.  51,  dissented  from  the  jadgment  of  the  court, 
-mainly  on  the  ground  that  the  loss  incurred  was, 
what  it  cannot  be  here,  the  necessary  expenses  of 
navigating  the  ship.  In  Wilaon  r.  The  Bank  of 
VicUria  (L.  T.  Bep.  2  Q.  B.  203)  fuel  for  the 
working  of  an  auxiliary  screw  was  not  considered 
to  be  within  tbe  mie  as  to  general  average ;  but 
it  was  BO  put  on  the  ground  that  it  was  not  an 
extraordinary  disbursement,  and  it  .was  ezpresely 
disCingnished  from  a  case  like  tbe  present.  Black- 
bnm,  J.,  said  at  the  oonotiuion  of  his  written 
jndginent  (p.  313) :  **  It  is  not  similar  to  that  of 
the  maatw- hiring  extra  hands  to  pomp  when  his 
crew  are  unable  to  keep  the  ressel  afloat,  or  any 
other  expenditore  whim  is  not  only  extraordinaiy 
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I  in  ita  amount,  but  is  inonired  to  prooore  some 
service  extraordinary  in  ita  nature.  The  cases 
go  to  show  that  there  is  no  necessitr  for  the 
danger  to  be  sudden  to  oonstituta  geoeral  avwage ; 
the  facte  here  satisfy  all  the  conditions  raqnind : 

Birtdey  T.  Prasgrave,  1  East.  230 ; 

Amoald  oa  Marine  Insnnmoe  (lat  edit)  p.  895; 

2  PhillipB  on  Insnnnoe,  1299 ; 

Plumnwr  v.  WUdman,  3  H.  &  S.  482 ; 

JohiHaon  v.  Oka^pmtm,  18  C-  B.,  N.  8.,  563 ; 

Bteioart  v.  We»t  IntUa  and  Paeifie  Bteamuhip  Com- 
INni«,L.T.Bm.eQ.  B.362; 

Bzeaoke's  Frinaiples  « Indanmity,  p.  171. 
FratfCh  (with  him  Benjamin,  Q^CX  argued  for 
the  defendant.— Although  it  ia  found  here  that  it 
was  unusual  at  the  time  to  cany  a  donk^  engine 
in  a  ship  under  these  ciroumstwiceB,  yet  the  oaaes 
show  that  a  master,  if  he  has  an  exoeptional 
equipment,  must  supply  the  necessary  matoriiJ 
for  It.  Part  of  the  implied  contract  between  the 
shipper  and  the  shipowner  is  that  tbo  owi^  is  to 
supply  everything  which  may  be  required  to  work 
the  ship,  and  a  donkey  engine  without  fuel  is  not 
an  assistance  to  the  equipment  but  the  contrary, 
and  tbe  master  would  certainly  have  supplied 
himself  with  coals  in  this  case  and  before  starting 
on  his  voyage  if  his  cargo  had  not  been  timber. 
£ven  if  a  sacrifice  be  proper,  we  must  look  back 
to  see  if  it  might  not  nave  been  prevented ;  here 
it  was  the  fault  of  the  owner  in  not  having 
supplied  sufficient  coal. 

Pacaoni  on  Shipping,  p.  411 : 

Dam>!»U  v.  Hamfill  Bep.  10.  C  P.  1. 
"S/en  there  waa  no  emergency,  and  the  ooal  was 
not  finished  when  the  span  and  tttrgo  were  naad 
for  fuel.  The  master  might  have  put  into  khbo 
port  for  coal,  and  he  burnt  these  articles  morely  to 
preserve  bis  coala  in  case  of  emergency.  Aooord- 
ing  to  Phillips*  Law  of  Insurance,  sect.  1270,  "  In 
order  to  constitute  a  basis  for  a  contribution  for 
an  expense  or  sacrifice,  it  must  be  ocoamoned  by 
an  apparently  imminent  periL" 

Oohen,  Q.O.,  in  reply. — The  following  paragraph 
(sect.  1271)  of  Phillips  qualifies  that  which  has 
just  been  quoted,  "in  this  respect  it  is  usually 
considered  sufficient  if  it  appeared  to  tbe  mastw 
or  other  party  having  charge  of  the  subjeat 
mirfiter  to  require  the  sacrifice,  and  the  same  is 
made  in  good  faith."  It  does  not  appear  that 
mention  was  made  in  the  bill  of  lading  of  the 
donk^  engine,  and  tbe  result  midit  be  oiiferent 
if  the  owner  had  held  oat  to  the  skipper  the  ftct 
of  such  an  engine  being  on  board  as  an  induce- 
ment to  the  contract.  [Lube,  J.— There  is  no 
finding  as  to  the  snfflmeocty  of  fuel  on  board  for 
ordinary  pumping  purposes.^  That  fact  can  b3 
asc^ertained.  Our.  adv.  vuU. 

Nov.  21. — LuBH,  J.  delivered  the  judgment  of  the 
court  (Mellor  and  Lush,  JJ.). — The  cironmstanoea 
nnder  which  the  ship's  spars  and  the  curgo  were 
used  as  fuel  for  the  donkey  engine  satisfy  all  the 
conditions  of  a  general  average  claim.  The  peril 
was  imminent,  the  sacrifice  was  voluntary,  in  the 
sense  of  being  an  act  of  will  on  the  part  of  the 
master,  it  was  in  the  emergency  necessary  in  order 
to  save  tbe  ship  from  sinking,  and  was,  of  course, . 
made  with  a  view  to  the  safety  of  the  whole 
adventure,  ship,  freight,  and  cargo ;  prima  /octet 
therefore,  the  case  ^Uie  plaintiff  IS  made  oat.  But 
it  was  objected  that  as  the  ship  waa  flinushed 
witii  a  daoker  engine  adapted  and  intended  in 
oaae  of  need  for  pampii(g  as  well  as  for  loading 
and  di8ch«King  the  cargo,  the  owner 
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to  provide  anfficiant  fael  for  its  nse;  that  if 
this  had  been  done  the  resort  to  the  apara  and 
cargo  wonld  not  hare  been  reqnired.  that  it  was 
not  done,  and  therefore  the  use  of  the  spars  and 
car^o  was  not  a  necessity  brought  about  by  the 
penis  of  the  sea,  but  a  necessity  occasioned  by  his 
own  defitult.  Although  ve  cannot  accede  to  the 
proposition  in  its  terms,  we  entirely  accede  to  the 
principle  which  nnderUes  it  We  think  that  a 
shipper  of  cargo  is  entitled  in  time  of  peril  to  the 
benefit  not  only  of  the  best  serrices  of  the  crew  in 
order  to  save  his  goodSi  but  of  the  use  of  all  the 
^tpUancea  for  that  pnrpoB^  with  which  the  ship 
18  proTided.  It  followa  diat  where  a  ship  is  fitted 
im  with  auxiliazy  steam  pum|riDg  power,  it  ia 
the  ddty  of  the  owner  to  mak»  some  prorision 
for  suppling  the  engine  with  fuel,  ^ot  that 
he  is  hound  to  have  on  hoard  enough  for  every 
possible  emergency,  bat  he  is  bound  to  hare  a 
TQSioittbk8nroly,lumngregardto  the  nature  of 
the  voyage,  the  season  of  the  year,  the  quality  of 
the  cargo,  the  condition  of  the  ship,  and  what 
experience  has  shown  to  be  prudent  to  provide 
af^nst,  under  these  conditions.  If  he  fails  to  do 
so,  he  cannot  call  upon  the  owners  to  contribnte 
towards  that  reasonable  eopplv.  That  would  be 
to  make  them  pay  for  that  for  that  which  he  ought 
to  have  provided  at  his  ezpeose.  If  under  such 
drcumstanoes  the  opportunity  oocurs  during  a 
time  of  pail  otbayingcoala  Irom  passing  steamer, 
we  think  it  elear  that  he  would  not  ohanra  their 
oort  as  an  extraordinarv  expenditure  entiUing  him 
to  general  average.  ^  !nie  statement  f^the  ease  not 
being  as  explicit  as  it  might  have  been  upon  this 
point,  we  thought  it  right  to  send  it  back  to  the 
learned  counsel  who  settied  it  between  the  parties 
to  find  from  the  evidence,  be  had  taken  one  way  or 
the  other  upon  this  question.  He  has  returned  it 
to  us  with  a  statemeut  as  follows,  "  I  find  that  the 
John  Baring  when  she  left  Quebec  had  on  board  a 
reasonable  supply  of  coat  for  the  donkey  engine 
for  pumping  purposes."  This  finding  is  couclaaive 
agamst  the  defendants.  The  primd  facie  claim  to 
general  average  contribution  is  not  displaced  by 
any  defoult  on  the  part  of  the  owner,  and  our  judg- 
ment must  be  for  the  plaintiff. 

Judgment  for  plaintiff. 

Solicitor  for  the  plaintiff,  H.  0.  Ooote,  for  TirUey, 
Adamson,  and  Adam$on,  North  Shields. 
Solicitors  for  the  def«idants,  Arglet  and  Bawlin  «• 


Friday,  Jan.  IS. 
Btt  parte  Minto.  (a) 
Inquiry  under  MartAoitt  Shipping  AeU — JProkibi- 
iion. 

Whm  on  inguiry  it  intiiluied  under  (he  Merehant 
Shipping  JlcIm  into  the  conduct  of  a  captain,  the 
eouH  ma^  proceed  with  t?ie  inquiry,  although  the 
Board  of  Trade  have  no  charge  to  make  againet 
the  eoptoin. 

Tsn  was  an  applicatiim  for  a  writ  of  prohibition 
to  Joseph  York,  Eaq.,  stipendiary  magistrate  of 
South  bhielda,  to  prohibit  him  firom  proceeding 
further  in  an  inqairy  regarding  the  stranding  of 
the  ship  Brazilian  on  the  Goodwin  Sands,  in  the 
month  of  Dec  1876,  and  the  uondnct  of  Mr.  Minto 
the  oaptftin  of  the  ship. 

The  inquiry  was  hold  under  the  Merchant 
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Shipping  Acts  1854  and  1876,  and  the  rules  made- 
by  the  Lord  Chanoellor  under  the  authority  of 
the  latter  Act. 

By  the  Merchant  Shipping  Act  1854,  a.  33,  it 
is  enacted  as  follows : 

If  it  appear  to  mob  offioer  or  peiaon  aa  aloMSuA 
r^pointedl^  the  Board  of  Tnde}tktafoaMlimatf> 
ganon  ii  nqoiaite  or  expajUeat,  or  if  the  Board  of  nad» 
so  direota,  he  ihall  ^>pl7  to  any  two  jutioM,  or  to  a  bU- 
pendiaiy  magiatrate,  tio  hear  toe  oaae,  and  nidi  jwtiew 
or  magistiate  shall  tnerenpoiL  prooeed  to  hear  and  tfa» 
same,  and  shall  for  that  pnrpoaa,  ao  tar  m  roUtw  to 
the  mmmonisff  of  parties,  oompwing  tka  attwidanee  of 
witneaaM,  and  the  regulation  of  tha  prooeadinKs  ham 
the  ■anie  powers  aa  if  toe  nme  were  a  prooeediiw  Talafinr 
to  u  offenoe  or  oaoM  of  oomplaint  upon  whiiA  tiwy  or 
he  have  power  to  make  a  Btmuaaxj  ocnriotioo,  or  onar, 
or  u  near  thereto  aa  circatnstanoaa  pamit ;  and  it  aball 
be  the  dnty  of  aaoh  offioer  or  parson  aa  aforaaaid  to 
snpflrintond  the  nuumcement  of  the  oaas,  and  to  rmHar 
snoh  asaistanoe  to  the  a«d  jnaticea  or  maciatrate  aa  ia  in 
his  power ;  and,  upon  the  oonelniian  of  the  qhb,  tih* 
said  inataoev  or  magiatxate  shall  send  a  report  to  tibe 
Board  ctf  Trade,  contaming  a  full  ataiement  of  Ute  eaae*. 
and  of  their  or  his  opinion  thereon,  wwompaniad  bj  sae^ 
report  or  extracts  from  the  eridsaoe,  and  anoh  obsw- 
Tationa  (if  anj)  aa  they  or  ha  maj  think  fit. 

By  sect.  ^2  the  MerchaDt  Shipping  Act  of  187fr 
it  is  enacted  as  follows : 

In  the  following  oaaes : 

(1)  WhaDerer  any  ship  on  or  near  the  eoaata  of 
the  United  fi^ingdom,  or  any  British  ship  abewhoc*. 
haa  been  stranded  ta  danafed,  and  any  witauas,  if 
foaod  at  any  {daoe  in  Uw  United  KiDgdcxn  :  or 

(2)  Whenerer  a  British  ship  has  been  loat,  or  ia 
supposed  to  have  been  lost,  and  any  eridanea  oan  b» 
obtauiad  in  the  ITnited  Eiiigdon  aa  to  the  eirtmm 
stances  under  wUoh  she  prooeeded  to  aaa,  or  was 
last  heard  of. 

The  Board  of  Trade  (wiUuntt  prqadioe  to  any  othv 
powers)  may,  if  they  think  fit,  oaoae  an  •nqcirj  to  be 
made,  or  formal  inveatigatioa  to  be  held,  and  bB  Oa 
prorisions  of  the  Herdiant  Shipping  Acta  1B54  to  187& 
shall  apply  to  any  snoh  inqairy  or  invcatlgatian  aa  if  it 
had  been  made  or  hsld  nodu  the  aaghsh  part  at  th» 
Merohant  Shipping  Aot  18Si. 

By  sect.  9  of  the  Aot  of  1876  the  Lord  Chaa- 
oellor  has  authority  to  make  rules  to  carry  into 
efi^eot  the  provisions  of  the  Act  with  respect  to  » 
court  <d  survey,  and  the  following  rues  made 
nnder  that  section  are  material. 

ProoBadiiHia  in  awt. 

14.  The  proceedings  ahali  oonunrace  wi&  aomari- 
nation  of  tiie  master,  otBcara,  and  any  othar  penoa  wfa» 
waa  on  board  at  the  h^ipe&ing  of  the  oaanally,  and  wh» 
can  give  material  evidmoe  in  regard  thanio. 

15.  On  the  oompletion  of  their  examiaalion  Htm  Boaid 
of  Trade  shall  state  in  writing  whether  they  faava  ag^, 
and  if  so  wfai^  ohaxge  to  make  against  aqy  puaoa,  aad 
againat  whom. 

16.  Where  the  xmaim  against  iriion  a  diarge  is  madia 
in  these  roles  calud  the  defendant  is  ia  ooart,  or  befbtv 
the  ooort,  the  Board  of  Trade  may  make  him  a  par^  t» 
the  prooeedings  by  handing  to  him  a  oopy  of  the  chaiva- 

17.  Where  the  defendant  is  not  in  oinut,  or  befoaa  Oa- 
oonrt,  the  judge  maj,  cm  UteappUeation  of  Oa  Board  of 
Tiade,  caoaa  a  snmmona  to  ba  aerred  apon  him  in  tha 
form  Na  2  in  the  appendix.  ■-  ^  *-%»mt 

18.  When  the  defendant  has  become  a  party  to  tfaa 
prooeedings.  Or  when  the  time  allowed  for  hie  anpcaraK* 
has  expired,  and  he  has  not  a^iamd,  the  Boaio  of  TMd* 
shall  produoe  any  f arthar  wttneisi  whom  thay  may  wiih 
to  examine. 

IV.  The  derendant  shall  then  psoJaoa  any  rttaaaaia 
whom  he  mi^  wiah  to  examine.  «■ 

20.  The  jodge  may  then  allow  aaytetiMrwitasmaata 
be  examined  before  nim. 

21.  When  the  eridoioe  ia  eondaded^tha  iWiaihilaaJ 
any  parties  who  may  have  umeared  ahall  Siat  bs  haas^ 
aiKl  afterwards  the  Board  of  Ttads.  .* 

22.  The  jn^  maj  adjoan  the  oouit  team  tiM  «» 
time^^ud  from  piaoa  to  phot,  aa  maj  be  aoat  Mm^ 
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28.  Tho  jaige  may  ddiver  the  deidiion  of  the  court 
■ithor  vivA  voce,  or  in  writing  j  and,  if  in  writing,  it  maj 
be  mmt  or  deliTorad  to  the  ToapeotiTe  putiM,  and  it  ihaU 
BOt  be  naeeflaary  to  hold  a  court  meiilj  for  the  purpose 
<if  giving  ^  deoiaion. 

The  ezamiiMtion  of  tbe  captain  on  behalf  of  the 
Soard  of  Trade  having  been  completed,  the  boU- 
«itor  of  the  Board  handed  to  the  captain  a  written 
"  diacdiairge*'  as  follows : 

TIU  Brazilian. 

After  a  oarefnl  oonsideKation  of  the  eridenoa  taken  in 
ataa  inqniiy  into  the  stranding  of  the  above  named  Teaeel, 
I  have  decided  not  to  formnwte  anj  oharge  uninat  yon 
in  connection  therewith.  H,  axiau^ 

The  captun  not  patting  in  aiv^  further  appear- 
ance  was  recalled  by  the  stipendiary  mi^trate. 

MUvain  for  the  captain  applied  for  a  prohibi- 
tion to  restrain  the  stipendiuy  from  proceeding 
zurther,  and  argued  that,  as  the  official  represen- 
tative of  the  Board  of  Trade  had  formally  declined 
to  prooeed,  the  stipeDdiary  magistrate  was  ^ftc^ 

The  GoTTBi  fHellor  and  lAish,  JJ.)  refused  the 
appUa^ifni,  pomting  oat  that*  upon  the  oonstruo- 
tion  of  the  statute  and  rales  sug^jested  on  behalf 
of  the  applicant,  the  stipendiary  magistrate  would 
be  completelT  subordioate  to  the  Board  of  Trade. 

Scdicttns  for  the  applioaat,  Oliver  and  BottanU. 

AppUeation  r^^tssd. 


Wednesday,  Jan.  17. 

TuBSER  V.  Grbat  Western  Railway  Compasy  (a). 

Ooujiiy  Court,  procedure  on  appeal  from — Whether 
by  eate  or  motion — *'  Bight  of  mmeal " — 9  &■  10 
J^iet.  c.  95,  s.  58—13  S-  14  Vtct.  e.  61,  n.  1— 
30  ^  31  Viet,  c  142,  «.  13—38  ^  39  Vict.  e.  50, 
«.  6— County  Oowrt  £uZm.  Order  XXL 

ByQ^lO  Viet.  e.  95.  <.  58,  a  County  Court  Jiad 
Jurudietion  to  try  any  action  where  the  debt 
claimed  viae  not  more  than  201.,  and  hy  teet,  89 
o/  the  BOme  Act,  the  judgment  of  the  OofoUy  Court 
Jinal.  By  13  ^  14  Fic]f.  e.  61,  «.  1,  thejwrie- 
tlietton  of  the  Cowity  CovH  woe  extended  to  the 
recovery  of  debts  not  exceeding  501. ;  and  b^  eeele, 
14,  15,  of  the  same  Act,  either  party  tn  any 
cause  of  the  amount  to  which  jurieaHstion  is  given 
by  the  Oownty  Courte  by  thai  Act  may  appe^  to 
a  superior  court  tn  iAe  form  of  a  com  agreed  on 
by  thepartie)!. 

By  dO  Jt  31  Viet.  c.  142,  a.  13,  "  an  appeal  was 
nlloioed  in  actions  in  which  an  a^eot  was  not 
then  aUowed,  if  the  judge  should  think  it  reaeor^ 
able  and  proper  VuU  «ucft  ^ajjpeal  should  be 
aHowed." 

Sy  38^39  Viet  e.  50.  «.  6,  "tn  any  cause  fried  in 
nny  County  Court,  in  wMth  any  person  aggrieved 
has  a  right  of  appeal,  it  shaU  oe  lawful  for  any 
person  aagrieved  by  tJte  ruling  of  tlie  County 
Court  judge  to  appeal  hj  motion  to  the  court  to 
■which  such  appeal  lies,  instead  of  by  «pecial 
case" 

Held,  that  a  party  obtaining  leave  to  appeal  Jtae  a 

right  of  aj^eai  loUhin  38  <j-  39  Viet.  c.  50,  a.  6. 
This  was  an  appeal  against  tho  raling  of  the  late 
Warwick  Cole,  Esq.,  Judge  of  the  Birmingham 
County  Court  in  an  action  against  the  Great  We.it- 
em  Bailway  Company  for  t&mages  in  an  amount 
below  201.,  for  delay  in  delivery  of  goods.  The 
Cuunty  Conrt  judge  had  given  leave  to  appeal, 
bot  the  case  fdr  the  respondents  could  not  be 

(•}  BepocMd  br  J.  H.  Jjtvt,  Ba^,  BariMMt-Uw. 
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supported  on  the  merits,  and  the  only  question 
argued  was  whether  the  appellants  had  a  "  ri^ht 
of  appeal "  within  the  meaning  of  the  6th  section 
of  the  County  Court  Act,  1875. 

The  followiog  sections  of  the  County  Court  Acts 
are  material. 

39  &  40  Yiot.  o.  50,  B.  6 : 

In  any  canae,  suit,  or  prooeedincr  other  than  a  proceed- 
ing  in  BHikmpt(7,  tried  or  heard  in  any  Connt^  Court, 
and  in  wfaioh  any  pencm  aggrieved  has  a  right  of  anMal, 
it  shaU  be  lawful  for  any  persraamriered  i^tiienuing, 
Oder,  direction  or  deoisloo  of  the  judge  at  ai^  time  witiuti 
eight  days  after  the  sane  shall  have  been  made  or  given, 
to  appeal  against  inch  rnling,  order,  direotiott,  or  decdaUm 
by  motion  to  the  oonrt  to  whuh  sooh  appeal  liea,  instead 
of  by  special  oaee,  nwb  notaon  to  be  a*  port*  ia  1^  fltst 
instaaoe,  and  to  be  giaated  on  enoh  tmms  as  to  ooets, 
eeoaril7,  or  stay  of  prooeedingB  as  to  the  oonrt  to  wfaioh 
snoh  motioa  ahall  be  made  shall  seem  fit,  and  if  the  oonrt 
to  which  wpeal  lies  be  notthenaittiBg,  snohmotionmay 
he  made  befoee  aurindseof  a  sintenor  ooott  Bitting  in 
ohambere ;  and  at  the  tnslor  heanngof  any  suohoanse, 
Buit,  or  prooeeding,  the  judge,  at  the  requeet  of  either 
party,  shall  make  a  note  of  any  qneetion  of  law  raised  at 
snoh  trial  or  hearing,  and  of  the  taota  in  evidenoe  in 
nbtion  Oieteto,  andu  his  dseidoa  tiureon,  and  of  Ua 
deoirion  of  the  oanse,  suit,  or  prooeedinga,  and  he  aliaH, 
at  the  expense  of  any  peraon  or  persona  being  party  or 
partiee  in  any  each  cause,  anit,  ori  proceeding  requiring 
the  aame  for  the  purpose  iA  ^>peal  fnrniah  a  copy  of  andi 
note,  or  aUow  a  oopy  to  be  taken  d  the  aame  by  or  on 
behalf  of  asflh  peraon  or  peraona,  and  he  shall  aign  such 
eopy,  and  the  oopy  bo  si^ed  Bhall  be  aaed  and  reoaTed 
on  anch  motioa,  uid  at  the  hearing  of  sooli  ^peal. 

9  A  10  Vict.  0.  95,  s.  58: 

All  pleas  of  personal  aotiona  where  the  debt  or  damage 
claimed  is  not  more  than  201.,  whether  on  balanee  of 
aoeoont  or  otherwise,  may  be  hdden  in  the  CouBlir  Oonrt 
without  writ ;  and  all  snoh  aotioDs  tnonglit  in  toe  said 
court  shall  be  beard  and  determined  in  a  aommary  way 
in  a  oonrt  couatitnted  under  thia  Ai^  and  aem&ig  to 
the  provi^ona  of  this  Act.  

9  &  10  Tict.  c.  96,  8.  89 : 

Eveiy  order  and  judgment  of  anv  oourt  holden  under 
this  Act,  eouMjpi  as  nsnin  povidea,  shall  be  flaal  and 
ctmolosive  beiiraea  the  partiee,  bnt  the  jndge  shall  have 
power  to  nonsuit  the  plaintiff  in  every  case  in  which 
Batiaftottny  proof  shaU  not  be  given  to  him,  entitling  cither 
theplaintiff  or^the  defendant  to  the  judguMnt  of  the  oonrt, 
ana  shall  alao,  in  every  oaee  whatever^  nave  the  power,  if 
he  shall  think  fit,  to  order  a  new  tnal  to  be  had  iqiaB 
Booh  terms  aa  he  ahall  think  reaaonaUe,and  in  the  mesa- 
time  to  Bti^  the  prooeedings. 

13&14  Vict.  o.  61,8. 14: 

Bv  fieot.  1,  the  jnrisdiotitm  of  the  Oonnty  Court  ia  ex- 
tenaed  tp  the  recovery  of  any  debt,  damage,  or  demand 
not  exceeding  the  anm  of  501. 

If  either  party  in  any  oaaae  of  the  amonnt  to  wUoh 
jurisdiction  ia  (pven  to  the  County  Courts  1^  thia  Act 
Bhall  be  diasatisfied  with  the  determioation  oe  direction 
of  the  aaid  oonrt  in  point  irfflaw,  onuxm  the  admsisionog 
rsjaotiMi  of  any  endmioe,  saoh  pa^  nay  iq;ipeal  fmn 
the  aame  to  any  of  tiie  soperior  eonrts  of  oommon  law  at 
Westmiuater  ....  provided  that  such  par^  ahall,  within 
ten  days  after  snoh  determination  or  direction,  give  notice 
of  anon  appeal  to  the  other  par^,  or  hia  attorney,  and  alao 
give  aeannty  to  be  approved  1^  the  oUak  of  the  oonrt  for 
the  ooBta  of  the  appeal  whatever  be  the  event  of  the  appeal, 
and  for  the  amonnt  of  the  judgment  if  he  be  the  defen- 
dant, and  the  appeal  be  diBmiaaed. 

Such  a|)peal  ahall  be  in  the  form  of  a  case  agreed  on  by 
both  partiea  or  their  attomeya,  and  if  they  cannot  agree 
the  indge  of  the  County  Court,  upon  beuv  ^>ptiea  to 
by  them  or  their  attorn^,  Bhall  settle  liie  case,  and  aign 
it  i  and  each  caae  ahall  be  tranamitted  by  the  appellant  to 
the  rule  department  of  the  maater'a  office  of  l^ie  court  in 
which  the  appeal  is  to  be  brought. 

30  &  31  Vict.  c.  142,  s.  13  : 

With  the  leave  of  the  judge,  an  appeal  shall  be  allowed 
iu  all  aotiona  in' which  an  i^peal  is  not  now  allowed,  If 
the  judge  ahall  think  it  reasonable  and  pion^t^  ,^9^ 
appeal  Shan  bo  allowed."         Digitized  by  VjOOQ 


TusMEB  r.  Great  Westekv  Bailwat  Cokpaxt. 


SlO-ToLXX^^^.s.]  THE  LAW  TIMES. 


[Feb.  3,  183T. 


Q.B.  Dir.] 


Botanmei,  for  the  respondenta,  the  plaintifTfi 
bdow. — ^The  appellants  ncTer  had  any  "  ri^ht  of 
appeal "  within  the  meaning  of  the  6tii  seotion  of 
the  Gonnty  Gonrt  Act  1875,  being  only  able  to 
appeal  by  leave  of  the  jndge.  [Lush,  J. — In  what 
way,  then,  can  an  appeal  be  brought  in  a  case 
where  it  is  brought  bv  leave  P]  The  appellant 
must  jffooeed  hy  special  case  under  13  A  l4>  Yict. 
c.  61.  B.  14.  ]TjU8H,  J. — ^There  is  great  incon- 
venience in  two  co-existing  modes  ix  appeal,  and 
it  «eraiB  likelv  that  the  old  prooednre  under  that 
Act  is  repealed  by  impUoation.]  13  &  14  Vict, 
c.  61,  s.  14,  is  not  expressly  i«pealed,  and  most, 
therefore,  be  taken  to  hie  snbsisting.  More- 
over,  in  Coanty  Conrt  Boles,  Order  XXIX.,  it 
is  expreasly  treated  as  snbsisting.  [Msllob,  J.— 
It  is  clear  that  the  fraraers  of  toe  County  Oonrt 
Boles  were  of  opinion  that  the  old  procedure  was 
BtQl  in  force,  as  an  alternative  procedure.] 

Webetar,  for  the  appellants,  the  defendants 
below,  was  not  called  upon  to  argue  on  this 
poinfc. 

Oomv  (Hellor  and  Lash,  JJ.)  gave  jndg^ 
sunt  fbr  the  app^lants. 

Judgmeni/or  the  appeBantt. 
SoKcitoni  for  tha  ^ipeUanta,  kelson  and  N^miU' 
Bd&nbac  Ibr  tha  le^ondenti^  H*  Z^trelL 


Wedn«9day,  Jan.  17, 1877. 
Dasoak  v.  Davixs.  (a) 
Impowtdrnff — Neglect  to  supply  tmpoimded  animals  ■ 
vHih  provender —  Whether  pound-&e«per  or  party 
impounding  UaHe  to  penalty— 12  ^  13  Viet. 
«.92,«.&. 

12  ^  13  Viet.  e.  92, «.  5.  "  every  wratm  who  tkaU 
impound  or  cause  to  he  impowukd  any  animalt 
and  $haU  negl^t  to  provide  ntcft  atmimal  with 
food  and  water,  is  Uaole  to  a  penalty  qf20e. 
Siid  {upon  a  ease  stated  by  justices  who  had  dio-  . 
miseed  an  information  against  the  heeper  of  a 
common  ■pound  under  taie  ee^ion),  that  the 
section  did  not  apply  to  the  heyaer  <f  thepound, 
hut  to  the  party  bringing  the  ammdl  to  the 
pound. 

THia  was  a  case  stated  under  20  &  21  Tict.  c.  43, 
by  John  Lort  Stokes,  Tice-Adnural,  and  Feter 
Pbelps  Clerks,  two  (tf  the  justices  of  the  pMoe 
for  the  oounty  of  Pembroke,  and  the  following 
are  the  material  parts  of  such  case : 

An  information  had  been  preferred  by  Thomas 
DtsrgKD,  &a  iqipellant^  wainst  Kartha  Davies,  the 
Tespondenfc.  nnder  12  £  13  Yiot.  e.  92,  char^g 
that  the  respondent  did  impcnnd  {(»rtiy-eu^t 
Bheq|>  m  VbB  oommim  pound  on  the  6th  Jan.  1876, 
and  on  that  and  the  two  following  days  did  unlaw- 
folW  neglect  to  provide  and  supply  the  said  sheep 
with  a  Bu£Scient  quantity  of  fit  and  wholsome 
food  and  wattt  oonlrary  to  that  statute.  The 

i'ustices  had  dismissed  the  information  with  costs, 
t  was  proved  that  one  D.  Williams,  between 
10  a.m.  and  11  a.m.  on  the  6bh  Jan.  1876,  im- 
pounded forty-two  sheep,  which  he  had  theretofore 
seized  damage  feasant.  The^  were  confined  until 
their  release  as  follows :  thirty-four  were  taken 
out  at  midday  on  the  following  Friday,  and  the 
remaining  eight  on  the  next  Taesday.  During 
the  whole  time  the  thirty*fonr  sheep  were  so  con- 
fined the  Baid  D.  Williams  did  not  provide  any  of 
the  forty-two  with  food  or  water,  but  after  the 

(a)  B«port«a  bj  J.  K.  Jmlt,  Esq.,  B«MK<«U«ir. 
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release  of  the  thirty-four  the  remaining  eigfrt 
were  about  7  a.m.  on  Saturday  the  Btik  Jan.  pro- 
vided with  hay.  The  respondent  was  at  the  tinw 
of  the  said  iheep  being  bo  impounded  and  con- 
fined the  keeper  the  pound,  but  she  did  not 
provide  or  supply  the  iheep  with  any  food  or 
water  or  in  any  waj[  iutorfere  beyond  receiviog 
and  keeping  tnem  in  such  pound  until  their 
release.  The  key  of  such  pound  was  in  the  kUb 
possession  of  tlie  respondent  during  this  period, 
and  she  in  her  capadty  oi  pound-keeper  had  the 
sole  control  over  such  pound. 

The  justices  having  dismissed  the  informatini 
on  the  ground  that  12  &  13  Yict.  c  92,  s.  5  "  did 
not,  under  these  circumstances,  apply  to  or  indude 
the  respondent,  but  to  the  person  or  persons  who- 
delivered  or  caused  to  be  delivered  the  said  sheep 
into  her  custody,"  the  question  for  the  opinion 
of  this  conrt  was  "  whether  under  the  above  cir- 
cnmstances  the  said  information  was  legally  aad 
properly  dismissed.*' 

Morton  BnUth  referred  to  the  Aota  in  pari 
motMiii  (being  5  A  6  Will.  4,  o.  59,  a.  4 ;  17  A  1» 
Yict.  c  60,  s.  1),  and  aigned  that  the  section  in 
question  extended  to  the  respondent. 

'No  counsel  appeared  for  the  respondent. 

Mbllob,  J. — This  case  has  been  extremely  well 
argned  by  Mr.  Smith,  but  I  have  come  to  the 
conclusion  that  the  keeper  of  the  pound  is  not 
vrithin  the  terms  of  12  &  13  Yict.  c.  92,  s.  5.  That 
section  provides  that  "every  person  who  shall 
impound  or  confine,  or  cause  to  be  impounded  or 
confined,  in  an^  pound  or  receptacle  of  the  like 
nature  any  animal,  shall  provide  and  supply 
during  Buch  confinement  a  sufficient  quality  <u 
fit  and  wholesome  food  and  water  to  endi 
animal ;  and  every  such  person  who  shall  refuse 
or  n^^ect  to  provide  and  supply  snrJi  animal  with 
Buoh  rood  and  water  as  ttfiinemd  shall  for  ere^ 
such  offenoe  forfat  and  pay  a  penalty  of  20r.**  lit 
appears  to  me  that  this  seotaon  applies  to  the  real 
actor,  to  the  person  who  delivers  the  animal  to 
the  pound-keeper,  and  not  to  the  pound-keeper 
himself.  The  Legislature  has  made  no  special 
provision  as  to  the  Iceeper  of  the  pound,  and,  from 
the  absenoe  of  such  a  (^vision,  the  Leg^atare 
must  be  taken  to  have  considered  that  th«  impod- 
tion  of  the  200.  penalty  on  the  Pfrson  emptcying 
the  keeper  of  the  pound  was  sofficient  to  ensora 
the  object  in  view.  The  providiog  of  food  and 
water  for  twelve  hours  is  left  to  such  person,  and 
if  such  person  omits  to  provide  the'food  and  mber 
during  snob  twelve  hours,  arxj  person  of  a  benevo- 
lent mind  may,  by  the  Cut  section,  enter  tha 
pound,  supply  the  food  and  water,  and  reoovartha 
coat  oS  the  food  and  water  from  the  owner  of  the 
animal. 

Lush,  J.— I  aim  am  of  opSnitm  that  these 
statutes  contain  no  words  to  embraoe  the  keeper 
of  the  pound  within  their  sanction.  The  recUal 
conbuned  in  the  preamble  ct  the  Act  17  ftl8  ^ct. 
o.  60,  is  v^  strongly  in  &vour  of  the  respondenk 
From  that  preamlM  it  wpeera  that  the  htstny  cf 
the  Uw  is  as  fbUows:  VmA,  by  5  A  6  WUl.  *,  c 
59,  every  person  impounding  any  animal  waa 
required  to  supply  such  animal  daily  with  good 
and  sufficient  food  and  nourishment  while  un- 
pounded.  By  the  same  Act  eveir  such  peraan 
so  providing  the  animal  with  food  and  nourish- 
ment was  authorised  to  recover  from  the  owner  cf 
the  animal  not  exceeding  douUe^jthe  vrioe^of  tha 
food  and  noarighmep||^|ji^p|^^gj(^^^gta||g— 
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w&s  also  at  liberty,  instead  of  proceeding  for  the 
value  of  the  provAnder,  to  sell  the  animal  after 
BeTen  days  from  the  time  of  the  impoondinf^. 
Then  came  the  Act  12  &  13  Vict,  a  92,  whiofa 
repealed  the  Act  1  A  5  Will.  4,  c.  59,  and 
the  5th  and  6th  secdons  contained  the  pro- 
Tisions  irhidi  mj  brothar  Mellor  haa  referred  to. 
I^inally  comes  the  Aofc  17  &  18  Yict.  c  60.  This 
Teoitea.  after  rammanBing  tiw  two  prerioiifl  Acta, 
that  **  it  is  doabtfal  whether  the  Act  12  &  13 
"Viot.  c.  49,  pvea  any  remedy  to  the  peratm  im- 
pounding for  the  recovery  of  a  compennlaou  for 
the  food  and  water  sapplied  for  any  animal,  and 
no  power  is  given  to  seU  the  animal,  althongh  fbU 
prorisionB  for  these  purposes  were  contained  "  in 
5  A  6  WilL  4,  c.  59.  The  Act  then  provides  that 
every  person  who  has  impounded  an  animal,  and 
supplied  him  with  food  and  water,  may  reoover 
doable  the  valne  of  the  food  and  watM"  supplied 
from  the  owner,  or  may,  if  he  please,  sell  the 
aaitnal  and  pay  himself,  rendering  the  overplaa,  if 
any,  to  the  owner.  I  think  the  mention  of  the 
"pereon  imponnding,"  in  this  seobion,  and  the 
aoaence  of  any  mention  of  the  keeper  the 
poond,  is  cottcln£ive  to  show  that  the  keeper  of 
the  poond  is  not  sabjeofc  to  the  penalty  imposed 
by  12  ft  13  Yiot.  o.  92*  s.  5. 

Judgment  for  the  refpondent. 
Solicitw  for  the  if>pellant,  A.  XmZm. 


EXCHEQUER  DIVISION. 
Saturday,  Feb.  5, 1876. 
(B^ore  EuLT,  O.B.,  imd  BKAinraLL  and  AxFHLzn, 

BB.) 

UOBOAS'S  PATBHT   AjlCBOB  COBtPAITT  (LOMIIED)  V. 

Morgan,  (o) 

Dead — Beciial  of  agreement  to  pay  consideration 
money — Payment  and  receipt  clause — Acknow- 
ledgment of  payment —  Con  eideration  money  not  m 
fact  paid — Action  on  deed  for — Implied  covenant 
to  pay — Oonatmction — Fraad — Relief  in  equity. 

Sy  deed  under  seal  between  the  plaintiffs  and  the  de- 
fendant, after  reciting  an  agreement  by  the  plain- 
tiff's io  trantfer  to  the  defendant  tJieir  interest  in 
certain  inventions  and  letiera  patent  for  the  tvm 
of  VXiQl.,Uwa8  witnessed  that  vn  pursuance  of  sucA 
agreemeiai,  and  in  consideration  of  lOOOZ.  upon 
Me  emfeation,  ^c^  paid  by  the  defendant  to  the 
plainiifft  {the  receipt  ^whteh  the  ^aint^s  thereby 
aelmowledged  amd  mertjfrom  discharged  Ike  de- 
fendant), the  plaitUiffe  iher^  granted  and 
assigned  the  saad  inventions  and  letters  patent  to 
thed^endant. 

In  an  action  on  the  deed  by  the  plaintiffs  svibse- 
quenth/  to  recover  the  lOOOI.  from  the  defendant, 
the  first  count  of  the  declaration  charged  that  in 
consideration  of  thepliintiffa  emecuting  a  deed  of 
(tssignment  to  the  defendant  of  certain  inventions 
and  letters  patent,  the  defendant  promised  that, 
upon  the  plaintiffs  being  ready  and  willing  to  de- 
liver the  said  deed  to  tJte  defendant,  the  defendant 
would  accept  the  same,  and  pay  the  agreed  con- 
eideration  of  lOOOI.;  that  the  plaintiffs  were 
ready  and  wiUing,  S^c,  hut  the  defendant  wovM 
not  accept  delivery  of  the  said  deed,  and  had  not 
paid  the  laoOl 
The  second  count  charged  that,  by  an  indenture  he- 
tween  the  plaintiffs  and  the  defendant,  it  was 

(•)  Bwirtad  fer  Hrirar  Lata.  Siq^  BkoMMtlaw. 


agreed  that  the  plaintiffs  shotUd  transfer  io  the 
defendant  their  interest,  ^c,  in  certain  inventions 
and  letters  patent  for  the  sum  of  lOOOL ;  .tW  the 

?laintiffiB  thereupon  assigned  the  said  inventions, 
c,  to  the  defendant,  but  the  defendant  had  not 
paid  the  lOOOI.  By  his  pleas  to  the  first  count 
the  d^endant  - denied  ike  mromise  and  breaches, 
aaid  HM  readinees  and  wSiingness  of  the  plain' 
Uffs  as  alleged  i  and  to  the  second  count  he 
pUadedihat  the  indenture  woe  not  hie  deed,  and 
that  the  plaintiffs  did  not  assign  the  said  inven- 
tione, 

At  the  trial  it  was  proved  that  no  consideration 
money  wm  in  fact  paid  or  passed.  The  d^en- 
dant  contended  that  the  deed  contained  no  cove- 
nant or  agreement  to  pay  the  lOOOZ. ;  and, 
secondly^  that,  by  the  recital  of  payment  and  re- 
ceipt of  the  fnoney,  the  plaint^s  were  estopped 
from  denying  Us  payment. 

Upon  a  motion  to  set  aside  the  nonsuit  directed  by 
Kelly,  O.B.  at  the  trial,  and  to  enter  a  verdict  for 
the  plaintiffsfor  lOOOL,  it  was 

Held  by  the  Exchequer  Division  {KeUy,  O.B.  and 
BramweU  and  Amphlettt  BB.),  dismissing  the 
motion,  that  the  deed  containsd  no  covenant  io 
pay  the  lOOOI.,  andtkat,in  the  ftuse  qf  the  ackaow- 
tedgmetit  therein  contained  that  &a  d^endant 
had  paid  the  money,  it  was  impossible  to  imply 
such  a  covenant  on  his  pari,  and  that  too  on 
partial  evidenee. 

Per  Amphleti,  B. — If  a  fraud  had  been  commOtsd  on 
the  j^intiffs,  they  woidd  have  no  diffieuUy  in 
getting  relief  in  a  court  of  equity. 

This  was  an  action  by  the  plaintiff  company 

to  recover  lOOOZ.  from  the  defendant,  which  the 

SluntifFs  allied  the  defendant  had  by  a  certain 
eed  covenanted  or  agreed  to  pay,  bnt  had  fiuled 
to  perform  bis'  covenant.  The  facts  and  oircom- 
stances  of  the  case  are  as  hereinafter  stated. 

The  declaration  in  the  first  coant  charged  that 
the  plaintiffs  were  possessed  certain  letters 
patent,  &c.  (thereinafter  stated),  and  in  omaidera- 
tion  that  the  plaintiff^  mmld  ezednte  a  deed  of 
assignment  by  them  to  the  defendant  d  the  said 
inventioas  and  letters  patent  -,  the  defendant  i>ro* 
mised  the  plaintiffs  that,  npon  the  plaintiffB  being 
ready  and  wilKng  to  deliver  to  the  defendant  the 
sud  deed  of  assignment,  he  woald  accept  delivery 
of  the  same,  and  pay  to  the  plaintiffs  lOOOZ.,  being- 
the  agreed  consideration  monny  for  the  said  assign- 
meat.  Avoments  thatthe  plaintiffs  were  ready  and 
willing,  &ei.,  whereof  the  defendant  bad  notice,  and 
that  ul  conditions  precedent  were  fulfilled,  ico.„ 
yet  the  defendant  woald  nob  accept  delivery  isS  tKe 
said  deed,  and  had  not  paid  the  satd  lOOOI. 

The  second  connt  cbaj-ged  that  by  an  indentore^ 
dated  the  6th  Joly  1874,  made  between  the  plain- 
tiffs of  the  first  part  and  the  defendant  of  the 
second  part,  it  was  agreed  that  the  plaintiffs 
sboold  transfer  to  the  deftndant  all  their  interest 
and  estate  in  certain  inventions  and  letters  patent 
for  the  sam  of  lOOOZ.;  and  the  pluntifEs  tfaennpon 
did  grant  and  assij^n  to  the  defendant,  his  execu- 
tors, Ac.,  the  said  mventions  and  letters  patent. 
Averments  that  all  oonditious,  &xs.,  were  per* 
formed,  yet  the  defendant  had  not  paid  to  the 
plaintiffs  the  aaid  lOOOZ. 

The  third  ooont  contained  the  ordinary  money 
oount  for  money  payable  by  the  defendant  to  the 
plaintifis  for  certain  inventions  and  letters  patent 
sold  and  delivered  by  the  plaintifEB  to  the  osfen- 
d&nts,  and  on  accounts  stated.  ^  i 

Digitized  by  VjOOglC 


812-ToI.  XXXV.,  U.S.] 


THE  LAW  TIMES. 


KX.DIV.] 


Kqbsu'b  PATnra  Ajtchos  CoKFAirr  (Lncrrui)  v.  Mohoav. 


CSz.DzT. 


The  defendant  pleaded  (1),  to  the  first  count,  a 
denial  of  the  promise ;  (2)  to  the  samo  oonnt,  a 
denial  of  the  allef^^ed  breaches ;  (3)  to  the  same 
count,  that  the  plaintiffs  were  not  ready  and 
willing  to  delirer,  Ac ;  (4)  to  the  seoond  coant, 
that  the  alleged  indenture  was  not  the  defendant's 
deed;  (5)  to  the  same  count,  that  ihe  plaintiffs 
did  not  grant  or  assign  the  said  inrentions 
and  letters  patent  to  the  deEeodant;  (6)  to  the 
third  connt,  never  indebted. 

Issue  was  taken  and  jcnned  on  all  the  said 
pleaa. 

At  the  trials  befiire  Kelly,  G.B.,  at  the  Middle- 
sex sittiiiga  in  Trinity  Term  1875  (26eh  June), 
the  execution  by  the  parties  (pkuntifrs  and  defen- 
dant) of  the  deed  of  the  6th  July  1874,  men- 
tioned in  the  second  count  of  the  declaration  was 
proved.  The  deed  contained  the  following  recit^ : 

And  whereas  the  said  oompuiT  hare  agreed  with  the 
■aid  J.  W.  Morgan  to  ttanifer  to  taim  all  tMir  estate  and 
intarsst  in  the  said  iuTantioiui  and  lettars  patnit  for  the 
BomoC  lOOOI.  Now  this  Indoatura  wltneasaih,  that  in 
•nrsoaaoe  of  the  said  agreemaitt,  and  in  onia^Matkm  of 
the  ram  of  lOOOI.,  upon  the  ezeoation  of  theae  pteaenta, 
l»id  br  the  asid  J.  W.  Hogan  to  the  said  oompany  (tiw 
reoMpt  whereof  the  said  oompany  ^  hereby  aolmowlMge 
and  filerefroB  diaoham  the  said  J.  W.  Moroan,  his  heirs, 
■aieontan,  adndnlatntorB,  asd  assigns),  thej,  the  said 
emnpaiV,  do  hscel^  gmat,  Ae. 

^  It  waa  proved  also  at  the  trial  th^  nooonsiderfr- 
tion  money  was  in  fact  paid  or  passed  between  the 
parties. 

Two  objections  were  taken  by  the  Solicitor- 
General  (Sir  H.  QifEard,  Q.O.)  at  the  trial,  on  the 
part  of  the  defendant.  First,  there  was  no  oove- 
nant  or  agreement  by  the  deed  to  pay  lOOOI. ;  and, 
secondly,  that  the  pIuntLEEs  wore  estopped  by  Uie 
recital  m  the  deed  from  denying  the  payment 
of  it. 

A  nonsuit  was  tbereup(»i  directed  by  the 
learned  judge,  and  leave  was  reserved  to  the 
plaintiffs  to  move  to  set  it  aside,  and  to  enter  a 
rerdiot  for  them  Uxe  WOOL 

Notice  was,  on  ^  ^  Kov.  187&  aoctndingly 
given  by  the  solicxton  tar  the  {daintiflb  to  the 
solicitor  for  the  defendant,  that  a  motion  would 
be  made  to  the  Exdiequer  Divirion  of  tiie  High 
Court  to  set  aside  the  nnuiut  directed  hy  bEe 
learned  Chief  Baron,  and  to  enter  a  verdict  for 
the  plaintiffs  for  lOOOE.,  pursuant  to  leave  re- 
served, and  to  enter  judgment  accordingly,  on  the 
grounds  that  there  was  evidence  of  a  covenant  or 
agreement  by  the  defendant  to  pay  to  the  plain- 
tiffs lOOOf. ;  and  that  the  plaintiffs  were  not 
estopped  from  alleging  the  non-payment  thereof, 
and  that  such  estoppel,  if  any,  should  have  been 

S leaded;  and  that  the  learned  judge  was  wrong  in 
irecting  a  nonsuit;  or  to  |[rant  such  other  relief 
as  the  said  Exoheqner  INvisiMi  ct  the  High  Court 
may  thinfc  fit ;  and  now 

ifelntyre,  Q.C.  and  W.  0.  GuOy,  on  the  part  of 
the  pluntiffs,  argued  in  support  of  the  said  motion, 
and  read  the  recital  in  the  deed  set  out  in  the 
declaration.  [Brahwxix,  B. — ^Yon  say  that  that 
is  a  covenant  to  jpaj  lOOOI.  P]  Yes,  if  it  be  a 
covmant.  There  is  no  absolute  covenant  in  so 
mai^  worda  to  pay.  [Axpbixtt,  B.— Is  there  any 
receipt  indorsed  on  the  deed  P]  There  is ;  but  one 
of  tiie  witnesses  at  the  trial  ivored  that  the  money 
was  never  paid.  The  declaration  avers  non-pay- 
ment, and  that  is  not  traversed,  and  so  therefore 
is  admitted  on  the  record;  for  if  it  be  a  material 
idlegation  on  the  record  and  is  not  travoBed,  then 


we  contend  that  it  is  admitted.  The  allwatioD  is 
supported  by  the  witness's  evidence.   The  recite 
iu  tne  deed  is  we  contend  equivalent  to  a  cove- 
nant by  the  defendant  Morgan  to  pay  the  lOOOI. 
[Bbahwxli,  B. — There  is  a  case  mentioned  in 
Baylff^  on  Bills,  5th  edit.  p.  5,  as  cited  by  Lord 
Mansfield  C.J.,  in  two  oases  before  him,  and  also 
by  Lord  Hardwicke,  L.C.,  tn  8itnp»on  v.  Vaughn 
[2  Atk.  38),  in  which  a  man  made  a  promis- 
soiy  note  in  these  words :  "  I  promise  not  to 
pi^."  Lord  Maoclesfield  heM  that  it  waa  a  good 
promisBoiy  note  to  pay,  end  that  the  wocd  "not" 
was  to  be  rejected.  Now  here  the  man  Mja  "I 
have  paid,   and  yon  say  that  that  is  a  oorcnaiit 
that  he  will  pa3^  (See  also  Bylee  on  BiUs.  11th 
edit.  p.  11).]  The  deed  shows  two  distinct  thinn  : 
first,  an  agreement  for  the  sale  of  the  patents  lor 
lOOOZ;  and  secondlv,  in  another  part  of  the  deed, 
a  statement  that  ttua  lOQOl.  has  been  paid.  The 
first  reoital  taken  alone  is  equivalent  to  a  covenant 
or  promise  to  pay;  and  upon  our  showing  that  the 
money  has  not  been  pud,  then,  notwitutanding 
the  statement  in  the  second  recital  that  ithsd 
been  paid,  we  may  fall  back  upon  the  first  recital 
No  particular  or  express  form  ci  words  is  neces- 
sary to  constitnte  a  covenant ;  but  it  may  be  im- 
plied from  the  general  terms  of  the  deed  if  an 
mtention  to  do  uie  act  is  ther«at  plainly  abown. 
Thus   in   Agpdin  v.  AutUn   (13  L.  J.,  N.8., 
155,  Q.B.;  5  Q.  B.  57;  Lord  Danman.  OJ^  in 
delivering  the  oonaidered  judgmoit  of  die  Conct 
of  Qaeen's  Bench,  said,  that  where  words  of 
recital  or  reference  manifested  a  clear  intentimi 
that  the  parties  would  do  a  oertain  act,  thoo^ 
they  may  have  entered  into  no  covenant  to  do  it, 
the  courts  have  thence  implied  a  covenant  to  do  the 
act,  uid  sustained  an  aetba  for  its  nonperfbrmanoe 
as  if  the  instrument  had  an  express  covenant  to  do  it. 
Again,  in  Oowiney  v.  Taylor  (12  L.     N.  8.,  330, 
CP.;  7S0.N.E.  749  ;  6  M.  A  G.  851)  Tindal. 
C.  J.,  says :  *'  I  entirely  agree  that  it  is  not  neces- 
sary in  wder  to  charge  a  party  with  a  covenant, 
that  there  shonld  he  express  words  of  covenant  or 
agreement,  bnt  that  it  is  enough  if  the  intention 
of  the  parties  to  create  a  covenant  be  ^mawat;** 
and  MiMile  J.,  in  the  same  case  says,  "Where  a 
partT  unequivocally  in  a  deed  abowa  that  he 
admits  himself  to  be  KaUe  to  pajf  moo^,  a 
covenant  that  he  will  pay  may  be  implied.** 
(See  also  FarraO.  v.  HiidUck  and  per  Maole  J, 
5  C.  B.,  N.  S.,  840.)  These  oases  and  Hda. 
are  strong  aathorities  in  fevour  ot  the  plaintiffs 
here,  and  show  that  a  covenant  to  pay  may 
be  implied.     The  subsequent  statement  that 
the  lOOOL  has  been  paid  does  not  est<9  the 
plaintiffs  from  showin^that  it  has  not  been  paid. 
Had  there  been  a  distinct  covenant  to  pay,  and 
then  an  acknowledgment  of  payment,  and  we  bad 
sued  on  the  covenant,  that  stat«nent  of  acknow- 
ledgment would  surely  have  been  no  estoiyel. 
The  defendant  should  have  pleaded  payment  snd 
estoppel,  but  he  has  not  done  so,  but  has  simi^y 
domed  the  agreement  to  pay.    Tlw  snhaeqiient 
statement  of  payment  cannot  affect  the  present 
recital,  which  is  eqtuvalent  to  a  covenant,  nnlesa 
issue  had  been  taken  as  to  payment.  As  to 
the  recdpt  either  in  or  on  the  deed,  that  is  not 
coDoInsive.  In  "Davidson's  Conveyancing." vol 
p.  15,  it  is  said  "nmther  the  recupt  in  ^ 
deed  nor  the  indorsed  one  prevents  the  recipient 
showing  in  equity  that  the  money  has  not  heoi 
paid;"  and,again, invol. iL(3^d~^^(^a|^iit 
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is  said,  "The  receipt,  in  wbateTer  form,  is  of 
little  Talae  in  itaelf,  since,  althongh  it  estops  the 
ndpient  and  those  claiioing  auder  him  from 
ahowinf;  at  law  that  the  money  has  not  been  paid, 
jet  thore  is  no  estoppel  from  showing  at  law  that 
part  of  the  money  was  returned,  or  in  equity  that 
It  was  not  paid." 

/.  0.  GnyUt  aC.  (with  him  was  the  aolicitor- 
OeiMral,  Sir  H.  Giflard.  Q.G.).  for  the  defsndant, 
conira,  was  not  called  on. 

Sellt,  C.B. — ^Ifc  may  be,  for  aa^ht  we  know, 
that  Mwt  frand  baa  been  oommUted,  bat  we 
must  look  at  this  deed  and  the  issues  Joined  on 
the  reoord.  There  is  a  deed  in  which  it  is  alleged 
that  there  is  a  covenant,  and  there  is  a  declaration 
npon  that  coTonant,  and  the  deed  is  produced.  It 
is  said  that  a  oorenant  has  been  entered  into 
between  the  plaintiffs  and  the  defendants.  Now 
we  find  on  r^erring  to  the  deed,  not  only  that 
there  is  not  any  covenant,  or  any  words  oi  cove- 
nant, or  even  anything  that  oould,  by  any  sort  of 
inference  or  supposition  to  be  derived  from  any 
other  part  of  the  deed,  be  taken  to  amount  to  a 
covenant  or  a  promise  to  pay  the  money,  bat  what 
we  do  find,  on  the  ooutiury,  is  something  abso- 
lutely inconsistent  with  a  covenant  or  promise  to 
pay— that  is  to  say  we  find  that  the  money  whidi 
la  alleged  to  have  been  corenanted  1^  tpe  deed 
to  be  paid  (no  anck  corenant,  be  it  remembered, 
bebg  to  be  fbnnd  in  tenna  in  the  deed)  is 
aotoally  therein  stated  and  aokxMnrledged  by  the 

Slaintins  to  have  been  paid  to  them  the 
efendant.  Now  we  cannot  set  at  nonght 
that  which  we  find  under  the  seal  of  the 
parties,  and  which  has  not,  as  it  mieht  have^  been 
altered  by  a  court  of  equity.  The  deed  then  con- 
taining no  covenant  to  the  effect  contended  for  by 
the  plaintiffs,  but,  on  the  contrary,  containing 
statements  and  recitals  absolutely  inoonsistent 
with  such  a  covenant,  are  wo  to  imply  and  infer 
the  existence  of  such  a  covenant  in  tne  deed,  and 
that,  too,  on  parol  evidence  P  I  think  that  such 
a  proceeding  would  be  entirely  unprecedented, 
ana  that  the  plaintiffs'  motion  should  be  dis- 


BuHWBLi^  R — I  am  quite  of  the  same  opinion, 
•nd  really  tldnk  that  tbe  oaae  is  ezoessiTely  plain. 
TbB  plaintiffs  allege  that  there  is  in  this  deed  a 
oovenant  by  the  ddfendant  to  pay  them  lOOOZ.  for 
the  letters  patent.  It  is  certainly  not  there  in  so 
many  WOTds,  but  they  say  that  it  is  to  be  implied; 
and  the  materials  fh>m  which  it  is  to  be  implied 
are,  they  say,  these — namely,  that  the  defendant 
Bad  agi«ed  to  pay  the  lOOOJ.,  and  said  that  he  had 
paid  It,  which  in  short  and  in  effect  amounts  to 
this,  tlut  a  covenant  to  pay  money  is  to  be  implied 
becanse  a  man  says  he  has  already  paid  it !  It  has 
been  very  inffenionsly  argued,  and  more  especially  by 
Mr.  Gully,  Uiat  the  proper  way  to  read  and  inter- 
pret this  deed  is  to  read  the  two  recitals  or  state- 
ments upon  which  this  case  rests  separately  and 
apart  from  each  other.  First,  he  says,  there  is 
the  recital  of  the  defendant's  agreement  to  |»y 
thia  money,  whioh,  it  is  oontendiad  by  the  plain- 
loffs,  amounted  to  a  covenant  that  he  will  pay  it. 
There  is  then  the  sabaeqnent  reoital  or  statement 
1^  the  money  has  been  paid.  Now,  that  nnqes- 
ticmably  is  an  admission  that  the  defendant  has 
Mtd  it.  But^  says  Mr.  Gully,  neither  tiiat  second 
itatement,  nw  the  indorsed  receipt,  can  estop  the 
plaintiffs  from  showing,  as  he  says  the  &ct  is, 
^at  the  money  was  not  in  fact  paid,  and,  that 


being  so,  the  plaintiffs  may  then  fall  back  npon 
the  lirst  recital,  which  is  equivalent,  they  say,  to  a 
distinct  covenant  to  pay,  and  the  defendimts 
should  have  pleaded  payment  and  estoppd.  Now, 
that  is  all  very  well,  but  the  contention  cannot  be 
supported.  The  all^tlons  or  statements  in  the 
deed  cannot  bo  so  separated ;  for  if  we  are  to 
draw  any  inferences  or  implications  from  the  deed, 
we  must  draw  them  from  the  entire  document, 
and  Aot  from  one  part  of  it  only.  It  is  not  as 
though  there  were  two  plainly  distinct  and  inde- 
poident  statements— viz.,  one  saying  "  I  will  pay 
this  money,"  and  the  other  saying  **  I  have  nod 
this  money."  Here,  I  think,  the  docnmoit  tucen 
altogether,  is  dear  upon  the  faoe  of  it,  and  meuis 
that  the  defendant  has  paid  the  money  alraa^, 
from  which  it  is  not  possible  to  imply  a  ooreneat 
that  he  will  pay  it 

Amphlbtt,  B.— I  am  of  the  same  opinion  en- 
tirely, and  I  do  not  think  that,  in  any  case,  I  sbonld 
have  ventured  to  differ  from  my  learned  brethren 
upon  a  point  of  common  law  pleading  with  which 
I  am  not  of  course  so  familiar  as  they  are.  But 
I  confess  that  I  was  at  first  rather  struck  by  the 
argument  that  in  snoh  a  case  as  this,  where  the 
deed  of  sale  contains  a  receipt  clause  acknow- 
ledging the  receipt  of   the  porchase  money, 
the   plaintififa  would  be  witnoat  redreu  if 
the  statement  in  that  reodpt  dftnse  were  nn- 
tme— -a  state  of  things  that  seemed  to  me 
to  be  impossible.  That,  however^  ia  not  the 
qnestion  now  before  us.   The  question  which  we 
nave  to  determine  in  the  present  case  is,  whether, 
as  the  deed  stands,  a  court  of  law  can  say  that 
there  is  by  implication  a  covenant  to  pay  a  certain 
sum  of  money,  when  the  same  deed  says  that  the 
mouey  has  been  already  pud  P   I  do  not  think 
that  it  can.   No  doubt  it  would  be  good  evidence 
that  there  was  an  agreement  to  pay  the  lOOOZ. 
If  this  case  were  in  a  court  of  equity,  that  court 
would  not  allow  the  parties  to  be  bound  by  a  state- 
ment in  the  deed  that  tho  money  had  been  paid,  if 
it  turned  out  th^  that  statement  were  untrue, 
for  that  would  be  a  frand.  Now,  it  nob  unfire- 
qaently  happens,  partionlarlf  with  regard  to  an 
acknowledgment  ol  the  reoeipfe  of  monOT  in  the 
bo^  of  the  deed,  that  the  deed  is  siffnea  bofdre 
the  money  ia  handed  over,  and  in  all  snoh  cases 
the  court  of  equity  has  comddered,  in  consequence 
of  that  almost  universal  practice,  that  the  receipt 
indorsed  on  the  deed  is  of  much  greater  import- 
ance as  renrds  the  question  of  fact  whether  the 
money  has  been  paid  or  not,  than  the  statement 
in  the  reoital  in  the  body  of  the  deed.   If,  in  the 
present  caao,  there  should  be  anything  like  fraod 
behind,  the  plaintiffs  would  have  no  difficulty  in 
getting  relief  in  another  brandi  of  the  court. 

Motion  dismisaed.   judgment  for  a  noruwU 
mtared  vnth  C08t». 
Solicitors  for  plaintiffs.  Cheater,  Urguhart,  May- 
hmo,  and  Holden,  agents  for  Walk«r  and  Smiikf 
Chester ;  for  the  defendant,  T.  0.  Clarke, 


SWfdoy,  /uM  27, 1876. 
(Befbre  Ebut,  C.B.  and  Pollock,  B. 

KOUU)  AND  AHOTHEK  «.  AKSBSWS  AKD  OTHEBS  (a). 

Ship  helongmg  io  severed  co-owners— B^aira  to  hy 
order  </  the  thyp'a  huebmnd—Oost  of  repatr*  o^- 
poHioned  between  owners  h»  jirqpor^n  to  thetr 
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$hare»  in  sAtp — Payment  by  some  co-ovmera  in 
eaah,  and  by  some  hill — BUI  of  one  eo-oumer 
dithonoured — Liability  of  other  co-ovmere  for 
amovnt  of—Prineipcd  and  surety. 
The  four  defendants  and  one  B.,  were  the  ownerejn 
eertavn  aharea  between  them,  of  a  ship  to  which  the 
plaintW'a  by  order  of  W.,  the  ship's  huahand,  and 
toith  the  authority  and  consent  of  the  defendants, 
did  eertainrepairs,andt^on  thepUiintiff's  account 
for  aiuik  repairs  being  sent  in  to  the  ovmers,  it 
wot  arranged  between  W.  and  the  plaintifs,  that 
it  tKovld  oe  paid  partly  in  cash  (suhject  to  die- 
tovm£\  and  partly  in  good  hHUt  ana  that  ihs 
total  ajmount  of^  ink  otmtraet  shoidd  hs  aj^portioned 
hetween  the  said  several  owners  aesordmg  and  in 
proportion  to  thmr  interett  and  the  number  of  their 
reflective  shares  in  the  said  skip.  The  necessary 
caieuUUion  having  been  made  by  W.,  the  account 
was  then  paid  to  the  plaintiffs  through  W.,  partly 
by  a  cheque  of  the  defendant,  Andrews,  payable 
to  W's  order,  and  indorsed  by  him  for  the  amount 
of  Andrews'  proport  ion,  partly  by  cash  payments 
from  each  of  the  other  iliree  defendants  for  the 
amauni  of  their  respective  proportions,  and  partly 
by  a  bill  at  six  months,  drawn  by  W.  on  and 
a^xepted  by  B.,for  the  amount  of  B.'a  proportion 
of  the  aaid  account.  B.'a  bill  being  dishonoured  at 
maturity,  the  plaintiffa  brought  thia  action  against 
the  defendants  to  recover  from  them,  as  joint 
oumers  of  the  thip,  the  amotnU  of  such  dis- 
honoured hiU,  in  aiuvfer  to  which  (he  defendants 
contended  that  the  plaintiffs,  by  taking^  B.'* 
hiU,  and  giving  him  time,  nod  placed  his  eo- 
dtibtora,  the  defendants,  in  a  worse  position,  and 
neceamrUy  postponed  their  remedy  against  B., 
and  had  consequently  discharged  the  defendants ; 
but  it  was 

Held  hy  the  ExeJiequer  Diviaion  {KeXljf,  C.B.  and 
PoUock,  B.),  giving  judgment  in  favou/r  of  Q^e 
pXavntiffs,  and  diemiasing  the  defei^anta'  motion 
to  tenter  a  verdict  or  a  nonsuit,  that  the  defenda/nt 
was  bownd  by  the  mode  of  paymant  adopted,  and 
that  thai  circumstance  dutinguished  ihg  case 
from  that  of  principal  and  surety. 
This  i^aa  an  action  Drought  by  the  plaintiffs  as 
execatora  of  one  Bichard  Hop^,  deceased,  to 
reoover  from  the  defendants,  aa  joint  owners  of  a 
Teeael  called  the  KUdarCt  the  sum      €461..  7s.  7d., 
the  balance  of  acconnt  for  work  done  by  tite 
deceastti  and  by  the  ijlaintiffHt  as  ft  ehipbailder, 
in  repairs  to  the  said  ship,  nnder  the  ciroamstancos 
M  sefr  forth  in  the  statement  of  olum. 

1  and  2.  The  pluntiffs  are  the  executors  of  one 
Biohard  Hopper,  deceased,  and  the  defendants  arc 
joint  owners  of  a  Tessel  named  the  Kildare. 

3.  One  Charles  "Weaiberbuni  was,  at  the  time 
when  the  repurs  herein  mentioned  were  ordered 
and  necnted,  ship's  hnsband  of  the  said  vessel 
Kitdare,  and  on  or  abont  1>he  20th  March 
1875,  as  sudii  ship's  basband,  and  under  the 
authority  and  with  the  knowledge  and  consent  of 
the  defendants,  he  instructed  Biohard  Hopper,  now 
deceased,  to  execute  obtain  necessary  repairs  on 
the  Kildare. 

4.  InpuTsuaneeoftfaeinatmctionsgiTenaBafore- 
said  the  aaid  lUdiard  Hopper  commenced  to  repur 
the  K-Bdare,  bat  died  dunog  the  progress  of  the 
work,  and  Uie  said  repura  were  com^ted  by  the 
plaintifib  as  exeontors  afbresaid.  These  repairs 
were  ctnnpleted  on  or  about  the  5th  llay  1875. 

6.  The  amount  charged  by  the  plaintiffs  for  the 
said  repairs  was  11811. 19«.  An  acconnt  showing 
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this  charge  was  made  ont  and  presented  in  or 
ahoat  the  month  of  May  1875,  to  tbe  said  GbarUs 
Weatherbum,  as  such  ship's  hnsband  as  aforeavd, 
and  to  the  defendants,  and  no  objection  was  then 
or  has  since  been  made  by  the  d^endants,  or  any 
of  them,  or  by  the  said  Charles  Weathertmrn,  or 
by  anyone  on  behalf  of  either  of  tbem,  to  the 
quality  of  the  work  or  the  ^mess  of  the  charge 
aforesaid. 

6.  After  tho  acconnt  had  been  presented  and 
approved  as  aforesaid,  the  said  Charles  Weather- 
bum,  acting  as  ship's  husband  as  ^oresaidr 
proposed  to  the  plaintiffs  to  pay  the  amount  of 
cbaK^es  aforestud,  partly  in  cash  and  parttj  by 
gooa  bills,  to  which  the  pluntiffs  anented.  Tl» 
plaintiffs  thereafter  reoelTed  payment  of  the  wht^ 
amount  of  their  charges  in  cash  andbitts,  allowing 
disconnt  for  the  amount  paid  in  cash. 

7.  Oneof  thebillssoreceiTedbytfaepIaintiffsf^tiB 
the  ship's  husband  as  aforesaid  was  a  bill  of  exdiangv 
for  6461,  78.  7(1,  drawn  by  the  said  Cbae.  Weather- 
fa  nrn,  acting  as  aforesaid,  upon  John  H^uaell 
Bmce,  one  of  the  owners  of  the  KUdare,  payable 
six  months  after  the  11th  Hay  1875,  and  accepted 
by  the  said  John  Henzell  Bmce.  At  matori^ 
the  said  bill  was  duly  presented,  but  was  dis- 
honoared,  and  though  the  said  John  Heneell 
Bruce  and  tbe  defendants  had  due  notioe  of  tmob 
dishonour,  they  did  not  pay  and  hare  not  paid  the 
said  bill.  The  said  sum  <tt  648L  7d.  remains 
dne  to  the  plaintiffs  in  respect  of  the  repaira  in 
paragraph  4  mentioned. 

9.  The.  defendants  refbse  to  pay  Ae  atid 
646Z.  7e.  7d.,  whereby  this  action  has  been  rendered 
necessary,  and  the  plaintiffs  as  snoh  exeontore 
claim  the-6461.  7s.  7d.  and  interest  tbereon. 

In  his  statement  of  defence  the  defendant 
Andrews  alleged — First,  that  tiie  deftmdanto 
were  not  joint  owners  of  the  KOdeere.  Second^, 
be  denied  the  sereral  allegations  in  para- 
graph 6  of  tbe  statement  of  claim,  except  the 
last  thereof,  which  the  defendant  says  is  tme. 
Thirdly,  that  the  ssid  bill  of  exchancre  fbr 
6461.  78.  7d.,  in  paragraph  7  of  the  danee  men- 
tioned, was  reocATed  by  the  plaintiffs  from  the 
said  Ghas.  Weatherbom,  and  given  by  him  to 
them  in  full  satis&otion  and  disehavge  of  the  said 
646Z.  7«.  7d.  tberuu  mentioned,  and  not  maAy  for 
and  on  account  thereof.  Fourthly,  that  the  credit 
of  six  months  mentioned  in  the  said  bill  was  giren 
by  the  plaintiffs  to  the  said  John  HenBell  firoo© 
without  the  consent  or  authority  tX  the  defendant 
Andrews,  and  be  submitted  that,  if  even  the 
said'  bill  were  given  on  acconnt  only  and  not 
in  satisfaction,  still  that  the  said  defecdant  was 
in  the  position  of  a  surety  only  for  tbe  said  J(^ 
Henzell  Bruce,  and  that  be  was  dis^taraed  try 
such  giving  of  time.  Fifthly,  that  tbe  said  Chas. 
Weatberbum  did  not  instruct  the  said  B.  Hopper, 
deceased,  to  execute,  nor  did  the  said  B.  Ho^xr 
and  tbe  plaintiffs  jointly  execute  the  said  r«- 
pairs  for  the  defendants  joindy,  or  on  their 
j(»nt  credit.  Tht  aaid  repairs  were  exeented  on 
the  terms  that  Xhej  shonld  be  paid  Ibr  1^ 
defendants  and  tiie  said  Jno.  HenaeU  Bmce  sad 
one  Marian  Sheriff  aeveiaUy  and  rateable ,  in  fso- 
portiott  to  their  sevend  interests  in  the  said  tsw» 
and  that  no  one  of  them  shonld  be  li^tla  Cor  the 
others  or  beyond  the  amonnt  cf  snoh  prop«tioBaa 
aforesaid.  BixtUy,  that  the  detbsdaata  and  the 
said  Jna  Hpnzell  Bruce  and  Marian  Sheriff  paid 


their  sereral  proporbicss  cf 

Digitized  by 


Mould  akd  ahothsb,  o.  Akdriws  ahd  othebs. 


r«b.  8,  1877.] 


THE  LAW  TIMES. 


[Vol.  XXIV..  y.  a-81 5 


'  Ex.  Dir.] 


satisfied  and  discharged  the  same  by  giving  billB 
in  aoGordand  satisfaction  thereof  respectively,  and 
irhioh  the  plaintiffs,  as  snch  ezeoutors  aforesaid,  re- 
ceived in  snch  acoord  and  satis^tion  as  aforesaid. 
Seventhly,  he  denied  that  the  sum  of  6461.  7b.  7d,, 
or  anv  jiahi  part  thereof,  remained  or  was  due  to 
the  puuntiffs  as  in  the  seventh  paragraph  oi  the 
claim  menticmed. 

In  the  evmit  of  the  pluntiffs  establishing  an 
ori|{ina1  jeiat  liability  of  the  defendants,  inuah 
the  defendant  Andrews  dispated,  be  in  that  event 
sftid  as  follows :  Eighthly,  after  the  aooming  of  the 
plaintiff's  daim  and  before  action,  and  aftw  the 
death  of  the  said  B.  Hopper,  ib  was  i^reed  by  and 
between  the  defendants  and  the  said  Brace  and 
Sheriff,  and  the  plaintiffs  as  eiecatorB  as  foresaid, 
that  each  of  the  defendants  and  the  end  Brooe  and 
Sheriff  should  pay  in  cash,  subject  to  diacouot,  or 
give  bills  in  full  for  their  several  shares  of  the  said 
account  respectively  rateably  in  proportion  to 
thnr  re^)ective  interests  in  the  said  vessel,  and 
that  in  consideration  thereof  the  plaintiffs,  as  exe- 
cators  as  aforesaid,  shonld  receive  such  payment 
or  bills  respectively,  in  full  satisfaction  and  dis- 
charge of  their  claim  against  the  said  defendants, 
and  the  said  Brooe  and  Sheriff;  and  the  defen- 
dants and  the  said  Bruce  and  Sheriff  accordingly 
then  paid  in  cash,  enty'ecfc  to  disooonl^  or  gave 
lulls  nr  their  said  several  shares  as  aforesud,  and 
the  plaintifEB  as  sodi  ezeoatws  as  aforesaid,  thm 
accepted  and  received  the  same  in  fall  satisfaction 
and  discbarse  of  their  claim.  Ninthly,  in  the 
altenwtive  the  defendant  Andrews  sai^  that,  after 
the  acoroing  of  the  plaintiffs*  claim  and  before 
action,  and  after  the  death  of  the  said  B.  Hopper, 
it  was  agreed  by  and  between  the  plaintiffs,  as 
executors  as  aforesaid,  and  the  d^endant  An- 
drews, that  in  consideration  that  he  would  draw 
and  deliver  to  the  plaintiffs  a  negotiable  instrument 
(that  is  to  say),  a  cheque  on  certain  bankers,  pay- 
able to  the  Older  of  the  plaintiffs,  for  the  sum  of 
1401.  7e.,  the  plaintiffs  should  accept  and  receive 
the  said  cheque  in  full  satisfaction  and  discharge 
of  their  daim  gainst  him ;  and  he  accordin^y 
drew  and  delivered  to  the  plaintiffs  snob  cheque 
BB  aforesaid,  and  they  then  accepted  and  received 
the  same  in  foil  satiuaction  and  discharge  of  their 
claim  agamst  him.  Tenthlv,he  denied  that  the 
said  0.  Weatherbum  and  tne  defendants  respec- 
tively had  due  notice  of  dishonoor  of  t^a  sud 
bill,  and  that  the  same  was  duly  presented  for 
psjmeut  as  alleged. 

The  defendant  Armstrong  in  his  statement  of 
defrace  admitted  the  1st,  3rd,  4th,  and  5th,  and 
denied  the  6th  and  7th  paragraphs  of  the  statement 
of  claim,  and  alleged  that  each  of  the  defendants 
was  (as  the  plaiutifis  well  knew^  an  owner  of 
certain  shares  in,  and  not  one  of  several  joint 
Owners  of,  the  KUdare,  and  that  it  was  before 
action  agreed  between  the  plaintiffs  and  the  said 
eereral  owners  of  the  said  shares,  that  the  plain- 
tiffs' account  shonld  he  {^portioned  between  the 
nid  owners  in  proportion  to  the  number  of  their 
shares;  and  each  owner  accordingly  (except  the 
nid  J.  H.  Brace)  paid  his  woportton  of  the  said 
MCQon^  uid  the  said  J.  H.  Brace  paid  his  propor- 
tiim  hy  the  said  bill  of  exchange,  and  the  defen- 
dant Andrews  paid  his  proportion  by  a  oheoue, 
and  the  defenuEmt  Armstrong  and  the  other 
owners  each  paid  his  proportion  in  cash ;  that  the 
Baid  bill  of  exchange  and  cheqne  were  respeotively 
receiTed  by  the  pUmtifb  in  foil  discharge  and 
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satisfiwtion  of  all  claims  against  the  said  Bruce 
and  Andrews  respectively ;  and  that  the  original 
.  joint  liability  (if  such  ever  existed)  of  the  defen-  - 
dants,had  been  changed  into  a  separate  liability  by 
reason  of  the  matters  faereinb^ore  alleged,  and  the 
separate  liability  of  the  defendant  Armstrong  had 
been  discharged  by  the  payment  aforesaid,  and 
that  the  defendant  Armstrong  was  discharged 
from  all  liabihty  by  reason  ot  the  befOTe  mentioned 
discharge  of  the  said  Brnce  and  Andrews  respeo- 
tively ;  and  that  the  plaintiff  well  knew  of  the  re- 
lationship eziBting  between  the  owners  of  the 
"  Eildare,'*  and  thab  the  defendant  Armstrong  (if 
liable  at  all  beyond  his  said  proportion)  was  liable 
as  surety  only,  and  the  plaintuEs  by  taking  the 
said  bill  and  giving  time  to  the  said  Brace,  withoat 
the  knowledge  and  consent  of  the  defendant  Arm* 
strong,  thereby  discharged  the  latter  from  all 
liability  as  surety. 

The  statements  of  defence  of  the  other  defen- 
dants, Blenkinsopp  and  Clarke,  were  sabatantially 
to  the  same  effect  as  those  of  the  defendants 
Andrews  and  Armstrong  hereinbefore  set  forth. 

The  plaintiffs  by  their  reply  joined  issue  with 
the  defendants  apou  their  several  defences. 

At  the  trial  before  Mellor,  J.,  at  the  Spring 
Assizes,  1875,  for  Northumberland,  at  Newcastle- 
upon-Tyne,  tiie  facts  appeared  to  be  substantially 
as  stated  in  the  plaintiffs  statonent  of  claim.  The 
manager  of  the  plaintiffs  also  stated  tlukt  when  ho 
took  the  defendant  Andrews'  cheque,  he  was  nob 
aware,  and  indorsed  it  without  noticing,  that  the 
latter  had  inserted  in  the  body  of  it  the  words 
"  in  fall  of  Hngh  Andrews'  proportion  of  repairs," 
and  that  he  (the  manager)  hod  no  intention  of 
taking  the  cheque  "in  full"  <^  such  prooortion,^ 
or  of  discharging  Andrews  from  all  further  lia-' 
bility. 

A  verdict  was  found  for  the  plaintiffs  for 
6461.  7«.  7d.,  and  the  learned  judge  directed  that 
judgment  should  be  entered  for  tne  plaintiffs  for 
that  amount  and  their  costs,  with  leave  to  the  de- 
fendants* counsel  to  move  to  enter  the  verdict  for 
the  defeodants,  or  a  nonsoit. 

BetBckeU,  Q.O.  and  J.  Edge,  for  the  defendant 
Andrews,  moved  to  enter  judgment  or  atumsuit 
accordingly. 

LUOer,  Q.C.  and  Hvgh  BhiAd,  appeared  for  the 
three  other  defendants. 

WClymont,  for  the  plaintiffs,  appeared  in  oppo- 
sition to  the  motion. 

Herschdi,  Q.O.,  stated  the  facts  of  the  case  and 
the  point  relied  on  b^  the  defendants  at  the 
trial.  [KsuLT,  G.B. — Did  it  appear  that  the  de- 
fendants knew  of  Bmoe's  Inll  bong  givtti  and 
accepted  by  the  plaintiffs  F] 

M*(^maiU  for  tbe  plaintiffs. — It  was  admitted 
that  Weatherbarn  was  their  a^ent  and  ship's- 
husband,  and  th^  be  bad  anthority  to  arrange  all 
matters  relating  to  the  payment  of  the  repairs  of 
the  ehip. 

HertekeU,  Q.C. — It  was  admitted  that  the  work 
was  done  on  the  empl(grment  <rf  the  defendants, 
and  that  the  acooant  was  in  the  first  oase  properly 
sent  in  to  them.  But  the  qoestum  is,  assnming 
the  ori^nal  jont  liability  of  the  several  defen- 
dants, whether  or  not  the  plaintiffs,  by  their 
condnct,  have  dischai^ed  them.  The  ship's-hus- 
band  divided  the  total  anuiant  of  the  aocoant  into 
shares,  |iroportioned  to  the  mtereat  of  each  part 
owner  m  the  ship,  atul  ^^"^  handed  to  the 
plaintiffs  bills  and  cW^i^eB       ^haae  Beparate 
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atnonnts.  The  proportum  <A  the  defendant 
Andrews  of  the  acooont  «o  divided  was  1471.  Ha,, 
and  for  that  amonnt  he  gave  to  the  plaintiffB  his 
cheque,  payable  to  the  order  of  the  plaintiffs  "in 
foil  of  Hugh  Andrews's  proportion  of  the  ooBts 
<^  repairs  to  Kildare,"  and  Andrews  believed, 
that  the  plaintiff  by  aoc^ting  sooh  oheqne, 
discbareed  bim  from  all  fhrtber  liability.  The 
plaintifls,  or  their  niBiia^r,  indorsed  this  ohecniQ, 
aed  received  the  money,  bat  they  allege  that 
tbev  accepted  it  and  paid  it  into  their  bank 
without  noticing  the  peculiar  form  in  which 
it  was  drawn,  and  that  they  never  intended  nor 
a^eed  to  discharge  the  defendant  Andrews  from 
his  joint  liability.  At  the  same  time  that 
Andrews  gave  his  cheque,  Bruce,  another  of  the 
part  owners,  gave  his  bill  at  six  months  for  his  pro- 
portion of  the  repairs,  amounting  to  6i6l.  7s.  7 A., 
which  was  disbononred  at  maturity,  and  the 
amount  of  that  bill  is  now  cdumed  mm  Uie  other 
joint  owners,  the  four  defendants  in  this  action. 
It  is  Bobmitted  that  the  plaintiffs,  under  the  cir- 
enmstanoes,  have  discharged  the  defendants, 
because  by  giving  time  to  one  joint  debtor  they 
have  placed  the  other  joint  debtors  in  a  worse 
position.  Had  they  insisted  on  cash,  and  had 
Brace  been  ncable  to  pay  it,  the  defendant 
Andrews  and  the  owners  might  have  paid  Bruce's 
proportion,  and  at  once  ha-ve  sued  him ;  but  by  the 
act  of  the  plaintiffs  the  defendant's  remedy  against 
Bruce  has  been  necessarily  postponed.  Tne  ques- 
tion then  is,  Is  it  competent  to  the  plaintiffs  to 
postpone  all  remedy  against  one  part  owner,  and 
yet  retain  all  their  rights  against  the  other  P  Ibe 
present  case  may  be  put  as  one  of  principal  and 
surety,  where  the  surety  is  discharged  by  time 
being  givem  to  tiie  principal  debtor  without  the 
assent  dl  the  surety.  There  is,  I  am  bound  to  say, 
a  (case  of  Kea»j  v.  Fenundb,  decided  this  week 
in  the  Court  of  Appeal,  oonfirming  the  dedaion  of 
the  Court  of  Common  Fleas  (notTcported),  which 
I  ought  to  mention,  though  it  is,  I  fear,  very  much 
against  the  contention  now  urged  on  behalf  of  the 
present  defendants.  [Kellt,  C.B. — ^Tbat  is  a  new 
case.   Are  there  any  older  cases  in  pdnt  ?] 

iTCZvmonf. — It  is  submitted  on  the  part  of  the 
plaintiffs  that  the  cases  of  Uohineon  t.  Read  (9 
B.  &  C.  449 ;  7  L.  J.,  O.  S.,  236,  K.  B.),  WhUweU  v. 
Terrin  (4  C.  B.,  If.  S.,  412),  and  MUckMon  v. 
0IiW(5  E.  &  B.  443;  25  L.  J.  39,  Q3.)  are  espe- 
cially in  point. 

Hertch^  Q.C. — The  cases  cited  can,  I  think, 
be  diBtingnished  from  the  present  one.  There 
is,  howerer,  more  diffioolly  in  distuieniBbing 
Kem  T.  Fmavik.  Zjo.  that  case  the  three  de- 
fen^bnts  wen  part  owners  dS  a  ship  which  the 
managing  ownw  had  sold  without  the  know* 
ledge  of  his  oo-owners,  who,  however,  snbaequently 
ratmed  the  sale.  The  managing  owner  thereafter 
without  the  knowledge  of  bis  co-owners,  gave  bills 
at  three,  six,  and  nine  months  to  the  plamtiffs  for 
commission  in  connection  with  the  s^e,  which 
bills  were  dishonoured  at  maturity;  and  the 
defendants  being  thereupon  sued  by  the  plaintiffs, 
nrffed  that,  hj  taking  the  bills  frcmi  one  co-owner 
witnoot  the  knowledge  of  the  osiers,  the  plaintiffs 
had  discbarged  the  others,  to  which  the  plaintiffs 
replied  that  it  was  not  a  case  of  voluntajy  credit 
for  the  reason  that  in  taking  these  bills  they 
had  taken  all  they  could  get,  and  the  court,  both 
below  in  the  Common  Fleas  and  on  appeal  decided 
hi  tiieir  fsvour.  The  only  substantial  distinction 
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which,  as  it  appears  to  me,  can  be  BU^eatfld  is, 
that  in  the  preomt  ease  the  pliintt£b  nugfat  Iwve 
had  cash  at  first  bad  ther  cboaan  to  inwat  it. 

IfCIvmont  —  Hie  puintiffs  w«re  not  only 
willing  out  anxionfl  to  take  caah,  and  offered  di^ 
count  for  it  Tha  IhUb  were  ^ven  to  the  plaintiffs 
not  by  aae  part  owner  bahmd  the  baofc  of  the 
other,  but  by  the  abip'a  husbaad,  aotiag  as  the 
common  agent  of  all  the  owners,  in  the  nsnal  and 
ordinary  coarse  of  his  duty  as  such  agent.  If  the 
present  case  differs  at  all  from  that  of  Smg 
V.  FeMoidc  it  Is,  I  submit,  in  bdng  a  far  BfcrQiiger 
case  in  favour  of  the  plaintiffs. 

KsiXT,  C.B. — The  defendants  in  the  present 
case  were  I  think  clearly  bound  by  the  mode  of 
payment  adopted ;  and  tW,  I  think,  diatinguisfaes 
this  case  from  that  of  principal  and  surety,  and 
really  takes  the  ground  from  under  Mr.  HeradtdTs 
feet.  We  are  bound  by  the  authority  of  the  case  in 
theConrt  of  Appeal,  which  he  has  cited  tons,  »d 
it  ia  not  necessary  to  go  into  the  qneetinu  of  de- 
tail. The  defenduttB*  motion  to  entn*  a  Terdiot  for 
them  muBt  therefore  be  disnussed,  and  the  plain- 
tiffs muBt  have  judgment  with  costs. 

FoLLOCK,  B.  concurred. 

Judgment  foi-  iliA  plainiiffa  with  auit. 

Solicitor  tor  the  plaintiffs,  John  Tudber,  agent  for 
T.  W.  Stewart^  Newcastle-npon-Tyi^ 

Solicitors  for  the  defendant  Andrewe,  WtUiam- 
aon,  StU,  and  Oo.,  agents  for  Ingledew  and  Daggett, 
Newcastle-upmi-Tyne. 

Solicitor  for  the  defendant  Armstrong.  John 
Seotl,  apent  for  /.  A.  Buak,  Newoastle-upon-1V<>^ 

Solicitors  for  the  defendant  Blenkinaop,  P«it«, 
Irvmg,  and  Pyhe,  agents  for  J.  Q,  and  J.  JoA, 
Newcastle-upon  True. 

Solicitors  for  the  defendant  Clatfa^  PoftiMNit 
Wigg,  and  Co. 


FBOBATE^  DIVOBCE,  AND  ABHIBALTy 
DIVISIOK. 
ADMIBALTr  BUSINESS. 

Nov.  80  and  Pac  5, 1876. 

Ths  Bos^io.  (a) 

Salvage  —  Diefribution —  Seaman — Auignnient — 
Merchant  Shipping  Aci  1854  (17  ^  18  TieL  e. 
104),  eeet.  182— Demurrer. 

An  asfignment  by  a  seaman  of  hit  right  to  aeHxaga 
reward  already  aegxdred,  i»  tohoUy  void  and  w- 
operaiive  hy  the  Merehanl  Shtjming  AH  19oi 
(17  ^  18  Vust.  e.  104),  sect.  182.  ciUhough  such 
assignment  is  for  valuahla  eonsideraiitm,  andw 
an  acHon  for  \digfribution  of  salvage  a  defence 
setting  up  eueh  an  assignmeTU  is  bad  on  de- 
murrer. 

Deuuioieb. 

This  was  an  action  for  distribution  of  Ealvsge 
brought  by  William  Bennett  and  fifteen  others, 
formerly  part  of  the  crew  of  the  steamshqt 
Navarino,  against  Thomas  Wilson,  Sons,  and  Co, 
the  owners  of  that  vessel,  in  respect  of  servioeB 
rendered  to  the  steamship  Mosario,  of  Glasgow. 

The  statement  of  clxtim  set;  out  the  circumstances 
under  which  the  services  were  rendered  and  the 
services  of  the  plaintifEB,  and  alleged  that  the 
owners  of  the  Roaario  and  of  ber  cargo  had  paid 
to  the  defendants,  and  the  defendants  luul  teeepbA 
the  sum  of  750Z.  for  the  servioes  so  rendered  to 

<a  Bepovted  \t  3.  P.  ABPntALi  ftnd  P.  w.  Buns,  Bi|n« 
BmMezMt-lMt, 
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he  Rosario,  bat  the  defendants,  thouKh  reoaested 
o  do  so,  bad  refused  to  pay  the  puinttfis  their 
Kinitable  portion  of  the  naid  aum,  and  the  plun- 
iiffs  claimed  an  eqoitable  proportion  of  the  said 
sum. 

The  statement  of  defence  admitted  the  main 
tacts  of  the  Btatement  of  claim,  bat  averred  that 
the  eerrice  was  rendered  witbout  diffionlty  or 
danger  to  the  plaintiffs,  and  was  mainly  pei  formed 
by  the  Navartno  herself  by  means  of  her  steam 
power,  and  then  continued : 

8.  The  Bosario,  after  tbe  pezfonnanoe  <rf  tiw  said  mt- 
Tioe,  went  to  Sootland,  aiid  did  not  ocane  within  tlie 
JnrisdictKai  of  ihia  oonrt,  and  Hm)  dataidantB,  who  reeide 
at  Hull,  did  not  and  were  nnable  to  enforce  tin  claim  of 
themselTea  and  maater  and  orew  ol  the  jTavarMW  to 
■alTage  in  reapeot  of  the  mii  serrioe. 

4.  The  orew  of  tba.Navarino  Tumng  made  freqnnit 
appUoatioiia  to  the  defend anta  {ax  the  payment  of  their 
uaiesof  the  Balvagein  reapeot  of  the  saidaervioes,  and 
ocmstantly  importuiiiv  the  defendants  in  respect  thoreof , 
although  the  dafendants  had  not  reoeivad  an;  amonnt  in 
reapeot  of  muh  salvage,  and  had  not  avresd  with  the 
owners  of  the  Roaario  aa  to  the  amoont  to  be  xeotfved, 
the  defendants  determined  to  pnrduwe  tlwir  reapeotiTa 
aliaree  of  the  salvage  from  Hooh  tiie  orew  aa  wiahed  for 
an  immediate  payment,  and  aoeordingly,  hj  an  indenture 
dated  the  lltA  Jane  1875,  between  the  sereral  peraoaa 
whose  namea  an  thereunto  anbaotibed  and  seaU  are  affixed 
of  the  one  part,  and  the  defendants  of  the  other  t»rt,  the 
■aidaevexal  persons  partiea  thereto  of  the  flratpars,|iuolBd- 
ing  all  the  plaintiffs  except  George  Short  and  Bobert 
Boms,  in  ecmeideratioD  of  the  reapeotive  snma  set  oppo- 
nte  to  their  respective  names  in  the  fonrth  oolnmnof  the 
Mid  aohedole,  paid  by  the  defendants  to  the  ssid  parties 
c<tiiBflntFMt,ea(diof  the  said  parties  of  the  first  part 
assigned  to  Hba  defendants  aU  and  evc^  the  share,  right, 
title,  and  interest  of  the  said  parties  of  the  first  part  in 
the  salva^  or  aalvage  reward  and  remnneration  tiien 
due,  or  thereafter  to  oe  doe,  or  paid,  or  awarded  in  re> 
neot  of  the  Balvage  serviees  set  forth  in  the  statement  of 
uslm,  with  power  tat  the  defendants  to  sne  for,  receive, 
end  give  reoeipta  for  the  salvage,  and  to  nsa  ue  names 
of  the  said  parides  of  the  first  part.  Ihs  defendanta 
etave  teave  to  r^er  to  the  said  inanitDre. 

5.  The  snma  so  paid  to  the  said  ^^ntiits  raspeetinly, 
other  than  George  Short  and  Robert  Buna,  wen  as 
toUowsi 

Wdtui  Bomett  

John  William  lobaaoa . 

OsMgeTOBg  ^  

ArUwrRrook.. 


llbedCook   1 

Joaopb  Allen.  1 

WlUim  Fraeman  1 


£  >. 

1  0 
1  0 
1  0 
010 
0 
0 
0 


Henry  Brewer   1 

Duiial  LerenaoD  i 

Henry  Weatberson  l 

Junes  Dewa  l 

Char lofl  Hope  l 

yranctaLooaBn>ora....M...  1 
J<dinSviion  1 


6.  In  tlw  numtli  of  Uazoh  1876»  the  Bosorio  being 
about  to  oome  within  the  inrisdietkm  of  this  oonrt,  her 
osraets  agreed  to  settle  wiUi  the  defendants  for  the  said 
■Irage,  and  paid  the  defendants  in  settlement  thereof 
the  sum  of  75Ui.  by  a  bill  at  three  months'  date. 

7.  In  rendering  the  said  ssrrioe,  the  Navarino  was 
flayed  on  her  voyage,  and  oonsnmed  an  extra  qnantity 
«  ooals,  and  her  hawsers  were  injured,  and  a  loss  of 
about  1001.  wastherebyinoorred  by  the  defendants.  The 
master  of  the  tiavarino  having  ta«n  upcm  himaelf  the 
rasponsibili^  ot  rendering  the  serrioe,  the  defsndsnts 
have  paid  him  the  sum  of  19SE.  as  his  share  of  the 


8.  The  defsndants  legally  tendered  to  each  of  the 
plaintiflts,  Gewge  Short  aodEtobert  Boms,  the  sum  of  41., 
>n  repeat  of  his  share  of  the  salvage,  before  this  aotiim 
was  brought,  hut  each  of  them  re^peotively  refused  to 
soo^  each  sums.  The  defendants  have  brooght  auch 
sioas^to  oonrt  ready  to  be  paid  to  the  said  plaintiffs. 

9.  The  defendantd  submit  that  the  snm  of  4t.  so  ten- 
wed  to  each  of  the  said  Jaatly  named  plaintiffs  was  and 
u  snffioient,  and  that  the  other  plaintiffs  are  bound  by 
the  said  indenture,  and  that  the  sums  paid  to  them  re- 
spsotirely  thereunder  were  ressonable  and  fair. 

The  plaiotiSei  demurred  to  the  fonrth  and  fiflh 
pu^raphs  of  the  statement  of  defence,  on  the 
grooud  that  saoh  an  agreement  as  therein  set  out 


was  wholly  void  and  inoperative,  under  the  provi- 
sions of  the  Herohant  Shipping  Aot  1854  (17  13 
Yiot.  c  104),  seed..  1^,  whuih  provides  that  "  no 
seaman  shall  by  any  agreement  forfeit  his  lien  upon 
the  ship,  or  be  deprived  of  auy  remedy  for  the 
recovery  of  his  wages  to  which  he  would  otherwise 
have  been  entitled ;  and  every  stipalatioD  in  any 
agreement  inconsistent  with  any  provision  of  this 
Act,  and  emy  stipnlation  by  which  any  seaman 
coDsoiitB  to  abandon  his  right  to  wages  in  the  case 
of  the  loas  of  the  ahiiv  or  to  absaSoa  any  right 
whioh  he  may  have  or  obtain  in  ihe  natora  oC  aaU 
vage,  shall  be  wholly  inoperative." 

^ot>.  30, 1876.— Jamea  P.  Axpinda,  for  the  plua- 
tiffs,  in  support  of  the  demurrer. — The  two  para- 
graphs demurred  to  amount  to  a  Btatement  that 
the  plaintiffs  have  assigned  their  right  to  the 
salvage  reward  recovered  in  consideration  of  a  sum 
of  money  paid  to  them.  Sach  an  agreement  ia 
bad  nnder  the  Merchant  Shipping  Act  1854,  s.  182. 
That  section  makes  void  any  agreement  by  which  a 
seaman  abandons  any  right  "  he  may  have  or  ob* 
tain  "  in  the  nature  of  salvage,  that  is  to  say,  avoida 
such  agreements  whether  they  relate  to  salvage 
already  earned  orto  be  earned.  That  this  is  the  troo 
oonstroctioaot  the  Beciionis  shown  by  the  Itbrdunt 
Shipping  Aot  Amwdment  Aot  ISra,  s.  18,  whioh 
proridfiB  that  "  the  182nd  seotiim  of  the  principal 
Aot  does  not  apply  to  the  ease  of  any  stipulation 
made  by  the  seamen  belonging  to  any  ehipj  whioh 
according  to  the  terms  of  the  agreement  ia  to  bft 
employed  on  salvi«e  service,  with  reapeot  to  tho 
remuneration  to  be  paid  to  them  for  salvage 
services  to  be  rendered  by  such  ship  to  any  other 
ship  or  ships."  That  section  applies  to  astiign- 
ments  or  stipulations  made  prior  to  the  rendering 
of  the  service  and  leaves  untouched  the  provision 
of  the  182od  section  of  the  Merchant  Shipping 
Act  1854,  as  to  stipulations  or  assignments  made 
after  the  rendering  of  the  service.  [Sir  B.  Pbilli- 
UOKS. — This  question  was  oonsidered  to  some 
extent  in  The  Pride  of  Canadut  which  is  best 
reported  in  the  first  volume  of  the  Maritime  Iiaw 
Gases,  p.  406  (see  also  9  L.  T.  Bep.  N.  &  546 ; 
B.  &  L.  208),  and  that  case  uami  in  fiivonr  of 
your  oontention.]  If  snob  an  agreement  is  null 
and  void,  aa  then  stated,  it  oannob  be  pleaded  in 
bar  to  the  plaintiffs*  action,  and  the  dsmoiTOT  ia 
good. 

S.  0  Glarkton,  for  the  defendanta,  oonfra.— The 
statute  provides  only  that  an  abandonment  of 
salvage  shall  be  inoperative.  Here  there  is  no 
abandonment,  but  only  an  assignment  of  a  right 
for  valuable  consideration.  This  conrt  has  always 
had  power  to  decide  whether  an  agreement 
entered  into  nnder  similar  ciroumstanoes  was 
eqoitable  or  not,  and  this  is  the  real  question  in 
this  case,  and  not  whether  the  deed  is  wholly 
inoperative.  The  defendants  were  bound  to  plead 
the  facts  idleged  in  the  4th  and  5th  paragraphs,  in 
order  to  show  bow  they  came  to  pay  the  money  to 
the  Seamen,  and  these  fitots  shoald  remain  on  the 
record  as  showing  those  fact?.  Bqeoting  the 
demurrer  will  not  preclude  the  court  from  going 
into  the  question  of  the  propriety  of  the  agreement 
hereafter.  [Sir  B.  FuiLLiHoas.— Is  not  there  not 
a  similar  provision  in  the  Naval  Agency  and 
Distribntton  Act  1864  P]  Yes,  sect  1^  but  that 
provision  expressly  mentions  assignments. 

AspinaU  in  reply. — The  4th  and  5th  paragraphs 
of  the  defence  taken  together  must  mean  Ihist  the 
Bums  there  mentioned  were  pud  in  oktisfaction 
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■and  diBchargn)  of  the  pluntifiB'  olum.  la  KOBwer 
to  the  defenouit's  oonteniion  tiwt  fehe  sectum  does 
not  refer  to  assign  mentsfomloaUe  otnuideration, 
it  is  enoagh  to  say  that  the  section  covers  all 
agreements  and  stipolations,  and  this  would  inclnde 
An  asBignment ;  fuul  it  cannot  be  supposed  that 
the  LegialatDie  Toald  deal  in  a  statute  with 
Agreements  other  than  binding  l^al  agreements, 
that  is  to  say,  agreements  made  for  Talnable  con- 
sideration. Legislation  for  any  pther  olass  of 
Agreements  wovud  be  useless. 

Cwr.  ado.  vuU. 
Dec  5. — Sir  B.  Fhilliuobb. — This  was  a  cafe 
of  distribution  of  salvf^e,  which  a  demurrer  has 
been  raised.  The  plaintiffs  are  the  crew,  and 
the  defendants  are  the  owners  of  the  salv- 
ing Tessel.  In  the  fonrLh  article  of  the-  defence 
it  is  stated  as  follows:  "The  crew  of  the 
Naioanno  having  made  frequent  applications  to 
the  defendants  tm  the  payment  of  tueir  share  of 
the  salTttge  in  respect  of  the  said  servioes,  and 
constantly  importnnins  the  defendants  in  respect 
thereof,  uthongh  the  defendants  had  not  received 
any  amount  in  respect  of  snch  salvage,  and  had 
not  agreed  with  the  owners  of  the  B^asno  as  to 
the  amount  to  be  received,  the  defendants  deter- 
mined to  purchase  their,  respective  shares  of  the 
salvage  from  such  of  the  crew  as  wished  for 
immediate  payment ;  and  accordingly,  1^  an  inden- 
ture dated  the  11th  June  1875,  between  the  several 
persons  whose  names  are  hereunto  subsoribed, 
&c.,  of  the  one  part,  and  the  defendants  of  die 
other  part,  including  all  the  plaintiffs,  except 
George  Short  and  Bobert  Burns,  in  consideration 
of  the  respective  stims  set  opposite  to  their  respec- 
tive names,  &a  Then  follow  these  wwds :  "  Each 
of  the  said  paities  tiie  first  port  assi^ed  to  the 
d^endonts  all  and  every  tito  share,  right,  title, 
and  interest  of  the  said  puties  of  the  first  pert 
in  the  salvage  or  salv^e  reward  and  remunera- 
tion then  due,  or  hereafter  to  be  doe  or  paid  or 
awarded,  in  respect  of  the  said  salvage  services 
set  forth  in  the  statement  of  chum."  Then  the  next 
article  sets  out  the  names  of  the  crew,  and  tho 
sums  oppo-ite  to  their  names,  which  they  have 
received  uy  iray  of  purchase  for  the  assignment  of 
their  right  to  suvage.  These  sums  vary  n>om  \l.  to 
10s.  Now,  the  fourth  and  fifth  paragraphs  of  the 
defence  were  demurred  to  on  the  ground  that  the 
agreement  mentioned  in  the  fourth  paragraph  is 
wholly  void  and  inoperative  under  the  182nd 
section  of  the  Uerchant  Sbipinng  Act,  1854 ;  uid 
that  the  plotntiSs  have  not  i^wndoned  any  right 
to  recover  from  Uie  defendants  fehdr  dna,  equitable, 
and  reasonable  proportion  dl  salvage  reward. 
"Som,  this  demurrer  has  been  argued  before  the 
OJurt,  and  well  ai^ed  on  both  sues.  The  qaes- 
tion  for  the  court  now  to  decide  is  whether,  nndo- 
tbe  statute  referred  to,  this  wicient  right  to  eharee 
in  salvage  is  or  is  not  valid,  despite  any  snch 
agreement  as  above  set  out  The  words  of  the 
Merchant  Shipping  Act  of  1854,  sect.  182,  : 
"  Every  stipulation  by  which  any  seaman  consents 
to  abandon  bis  right  to  wages  in  the  case  of  the 
loss  of  the  ship,  or  to  abandon  any  right  which  he 
may  have  or  obtain  in  the  nature  of  ^vsge,  sbaU 
be  wholly  inopeiAtive."  It  is  oontendea  by  the 
defendants  that  this  seclaon  is  not  applicable  to 
the  present  case,  or  to  this  deed  of  assignment, 
be  ause  the  agreement  set  out  in  the  4ui  porsr 
gr^ph  of  tbe  statement  of  d^enoe  is  not  a 
atdp  t^ation  by  which  the  partieB  caoBOited  to 
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abandon  any  rights  th^  miglit  ham  in  HiB 
nature  cl  siUTOge,  bat  is  merwy  aa  aangnnmit 
for  A  valuable  consideration.  Bob  in  coBitniiDg 
tbe  Act,  I  mnsfr  look  not  only  to  tbe  wocds.  bat 
the  general  purpose  of  the  Act,  whidb  is  well 
stated  in  The  Pride  of  Canada,  by  Dr.  Loshington 
(1  Maritime  Law  Cases,  O.  S.  406),  where  he  says: 
"  The  ancient  law  of  the  court  in  questiona  oi  vat 
kind  was  uodoubted,  viz.,  that  whenever  any  smn 
had  been  allotted  by  way  of  salvage,  it  was  com- 
petent to  any  party  dissatisfied  with  the  distribo- 
tion  by  owners  or  masters  to  apply  to  this  court 
for  an  apportionment  of  that  sum  of  money,  and 
soJe^ooB  was  the  law  that  no  man  should  be  de- 
prived of  his  lair  share  of  this  reward,  that  even 
before  the  passing  of  tbe  Act  of  Parliameot,  to 
which  I  must  presently  advert  (The  Merchant 
Shipping  Act  1854),  it  was  a  general  doofcrine  in 
this  court  that  no  Beaman  could  rater  into  a  stipn- 
lalaon  of  an  inequitable  nature ;  and  giving  p^his 
salvage  would  so  have  been  deemed,  aooordiag  to 
all  the  authorities  and  principles  laid  down  by 
Lord  Stowell,  and  every  other  judge  upon  tiie  mh- 
jeot,  until  recently  the  Legislatore  also  enter- 
tained the  same  ofunion.  And  considered  it  a  matter 
of  great  importance,  in  a  case  salvage,  to  give  a 
just  remtrd  for  the  services  performed,  and  a 
reward  for  risk  of  life,  provided  there  was  com- 
petency for  BO  doing.  Tlie  182nd  section  of  the 
Merchant  Shipping  Act  is  as  follows :  [^He  then 
read  the  section.]  Here  is  the  principle  recog- 
nised, that  if  any  ^;reement  be  made,  it  aboU  be 
null  and  void,  and,  I  apprehend,  upon  the  prin- 
ciples to  which  I  have  adverted."  He  then  pro- 
ceeds to  advert  to  the  sabaequent  statute^  The 
Mercluuat  Shipping  Act  Amendment  Act  1882 
sect.  18.  It  IS  not  neoessary  that  I  dioaJd 
consider  the  force  of  that  section,  for  it  is  cleaitf 
inapplicable  to  the  present  case,  being  applicable 
only  to  sailors  emfuoyed  on  board  wbi^ 
according  to  thB  terms  of  the  agreement,  are  to 
be  employed  for  salvage  servioe.  It  ia  not  how- 
ever fiJtogether  withoub  bearing  upon  the  case  to 
r^er  to  Prise  Act  to  show  how  jealooa  tbe  lasr  is 
to  preserve  aeaman's  rights.  I  refer  to  ti»  37 
&  28  Yict.  0.  24,  s.  15,  by  which  it  is  enacted  that 
"any  assignment  sale  or  oontiact  of  or  relating 
to  any  sach  money  as  aforesaid  (shares  of  priaa 
money),  payable  in  respect  of  the  servioee  of  any 
petty  officer  or  seaman,  non-commissioned  officer  w 
Marines,  or  marine,  othN*  than  sack  as  may  be 
made  or  entered  into  under  the  authority  of  and 
in  conformity  with  any  ordOT  in  ooimcil,  dmil  be 
vmd.**  The  Legislatore  in  the  section  of  tha  Uer- 
ohant  Shipping  Act.  which  ia  i^iplicable  to  Ae 
present  case,  sect  1^  to  which  I  have  already 
adverted,  oonld  not  have  intended  to  porovide 
merely  for  the  case  of  the  abandonment  of  a  right 
to  salvage  reward  witbont  any  valuable  con- 
sideration whatevw;  bnt  it  must  have  intended, 
looking  to  tbe  goaeial  purpose  of  the  Ao^  to  pro- 
tect seamen  in  tbe  assignment  ol  thwr  rignts, 
whettter  made  b^re  or  after  they  acquire  thor 
right  to  reward.  The  section  of  uie  statnta  is  in 
aid  of  the  general  law — in  support  at  it,  and  not 
as  a  substitute  for  it.  I  think  the  demumr  mast 
be  sustained.  The  plaintiffs  are  mfcitled  to  oosta. 
I  grant  leave  to  the  defendants  to  amend  iheir 
defence. 

Sohcitors  for  the  plaintiff.  H.  C.  Coete,  uesii  ftr 
A.  S.  Qowl,  Great  Yannooth;  aoliciton  for  tke 
defmdants,  PriteAord  and  Stnu^ 
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Monday,  Bee.  18, 1876. 
The  Ijnns7AiL ;  The  Secret,  (a) 

Damage  by  eoUmon—Jneoitable  accidmi^GoBtt. 

Ft  U  the  practice  of  the  AdmiraUy  Oourt  in  case 
of  tnevuofile  accidenU  that  each  party  Mhould  pay 
its  own  oOftM.  But  if,  from  fhd  caratmttanoes  c/ 
ike  ooBuion,  it  mutat  have  Ima  obviou$  that  the 
eaUition  wob  an  wtnrttoUa  aendent,  ih»  court 
wtU  %ue  Ht  ditanUm  a$  to  ditmi$tii»g  tka  wit 
witheoait. 

Fbese  were  cftoses  of  dam^e  wisiDg  from  the  brig 
limufail  having,  ifc  vas  alleged,  given  the  brig 
Secret  a  fool  berth,  whilst  the  latter  veuel  was 
lying  at  anchor  in  the  Downs  on  the  12th  March 
L876.  The  ItinUfaU  sabseqnently  dragged  her 
mohors,  one  of  thsm  foaliog  the  jSsersf*  cable,  and 
sansing  the  latter  Teeael  alao  to  drag  her  anchors, 
until  she  came  into  close  jfxroxioaity  with  the  three- 
Duuted  schooner  Flirt,  with  which  vessel  the  Bearet 
^terwards,  and  after  the  Znnu/atI  had  i^t  clear 
Elf  her,  on  a  change  taking  place  in  the  directioa  of 
the  wind,  which  was  described  as  a  hnrricane, 
ijame  into  ooUiBion,  doing  oonsidexable  damage. 
The  IfMt^ml  faeneU  never  toacdwd  tha  S«er«f. 

A  saife  by  the  £f«ersf  agunst  th«  Jnnt^at7 
ma  inatitiUed  in  the  Gity  of  London  Ooort, 
■nd  was  heard  on  the  27th  1876,  when 

the  judge  (Mr.  Commissiraier  Ken)  foand  that 
the  foaling  of  the  anchor  of  the  Irmi^aU 
with  the  cable  oE  the  Secret  was  the  result  of 
inevitable  aocident,  and  dismissed  the  snit  with 
oosts.  From  this  deeision  the  Secret  ^ipealed, 
and  the  appeal  was  heard  on  the  18tb  Dec.  1876. 
There  being  no  record  of  the  judgment  of  the 
court  below,  nor  copy  of  the  judge's  or  shorthand 
writer's  notes  of  the  evidence,  excepting  that  of  two 
witaieBses,  who  had  been  examined  before  ^le  Regis- 
trar of  the  City  d  Ltmdou  Court  prevtooaly  to 
the  trial,  the  witnesses  were  Bffin  examined  onlly 
on  both  sides. 

Milward,  Q.G.  and  E.  C.  Clarkeon  for  the  ap- 
pellant, contended  that  the  Innig/ail  anchored  so 
IB  to  give  the  Secret  a  foal  berth,  and  that  her 
anchor  foaled  the  cable  of  the  Secret  almost  im- 
mediately. 

Charlee  Hall  and  W.  FhUlimore,  for  the  re- 
spondents, contended  that  the  Inwi^aU  anchored 
in  a  perfectly  dear  and  good  berth  in  a  proper 
and  seamttahke  way.  and  that  she  was  driven 
down  on  the  Beerah^  the  violence  the  gale, 
and  that  it  was  not  m  her  power  to  avud  the 
fouling  of  the  anchor. 

Sir  BouERi  Phujjhobb. — This  is  a  case  of  col- 
lision between  two  vess^  at  anchor,  which  comes 
by  way  ct  appeal  from  the  City  of  London  Courts 
Where  £he  matter  was  inquired  into  in  the  presence 
oC  two  nautical  assessors,  and  the  oourt,  with  their 
advioe>  oame  ,to  the  conclusion  that  the  aoddent 
was  inevitable.  Now,  the  case  comes  before  this 
court  certainly  in  a  very  imperfect  state.  It  was, 
to  a  certain  extent,  bettered  by  the  evidence  given 
e»p(2  voce  to-day.  There  is  only  one  single  question 
I  have  to  decide,  and  that  is  whether  the  InniB/ail 
did  or  did  not  give  the  Secret  a  foul  berth  when 
she  first  came  to  anchor.  This  depends  to  a 
certain  extent  t^>on  the  credibility  of  the  evidence 
produoed  before  us  on  her  behalf.  I  have  con- 
Eetred  with,  the  Elder  Brethren,  and  they  see  no 
reason  to  disbelieve  the  statement  of  the  witness 

M  Buertst     J,  F.  Annul,  and  F.  W.  BAinti  Ssva* 
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Moss,  and  if  that  be  believed  she  did  not  give  a 
foul  berth.  It  can  hardly  be  suggested  thac  afber 
she  began  to  drive  she  conld  have  done  anything 
but  what  she  did  do  with  the  violent  gale  blowing 
at  the  time.  Under  all  the  circumstancea  of  the 
the  case,  I  hold  that  it  was  an  inevitable  accident, 
and  I  must  dismiss  the  appeal.  There  remains  in 
this  case  to  say  a  few  worcb  with  respect  to  the  cost?. 
There  is  no  doubt  at  all  that  the  crats  of  the  ap* 
peal  must  be  given  to  the  respondent.  The  genenil 
rule  in  the  Court  of  Admiralty  has  been  where  the 
decision  lb  founded  on  the  ground  of  inevitable 
accident,  to  leave  both  parties  to  pay  their  own 
costs.  But  unquestionably  the  court  retains  a 
discretionaiy  power  on  the  subject,  and  the 
principle  which  guides  it  is  this — whether  the 
inevitable  arandent  was  or  was  not  of  that  cha- 
racter that  it  must  be  apparent,  or  ought  to  be 
apparent  to  those  who  broaght  the  action  against 
the  defendant.  Now  in  this  case  the  ohara;e 
against  the  respondent  was  the  one  originally 
t^en  up,  and  it  failed.  The  court  has  no  hesita- 
ticm  in  ooming  to  the  conclosiou  that  the  charge 
could  not  be  maintained  upon  the  evidenoe,  and 
that  the  contrary  fact  must  bare  been  apparent  to 
those  who  brought  the  action.  I  think  it  falls 
under  the  principle  to  which  I  have  adverted,  that 
the  parties  must  have  known  that  they  would 
have  no  chance  of  succeeding.  I  therefore  shall 
not  disturb  the  finding  <^  the  oourt  below  either 
upon  the  qaestioc  of  oosts,  or  upon  the  iwindpal 
question  in  the  oase.  I  wish  it  to  be  dearly 
undeorstood  that  the  usual  rale  in  the  Oourt  Of 
Admiralty  is,  when  it  oomea  to  the  conclouon  that 
the  aoddent  is  idevitable,  to  leave  both  purtriee  to 
pay  their  own  oosts. 

Solidtor  for  appdlants,  Thomas  Cooper. 

Solidtors  for  respondents,  LowU»9  and  Oo. 

The  suiti  orimnally  instituted  in  the  Admiralty 
Division,  by  the  FUirt  against  the  Seeret,  was  then 
heard. 

W.  FhiJlivwre  and  BatfcM,  for  pluntifESf  owners 
of  theFIirl 

Miliaard,  Q-C.  and  E,  0.  OlarifcMm,  for  de- 
fendantSt  owners  of  the  Beer^. 

l%e  evidenoe  in  the  preWoas  ease  was  ad- 
mitted as  evidence  in  this  one,  and  fresh  witnesses 
were  examined  on  behalf  of  the  Fliirt. 

Sir  %.  P&mjKou. — Tha  defence  fiv  the  collision 
in  this  case  is  that  it  was  inevitabto,  and  that  the 
master  of  the  colliding  vessel  was  guilty  of  no 
negligence  in  his  navigation.  It  is  quite  true 
that  the  Secret  had  been  giving  a  foul  berth  for 
two  honrs  or  more  to  the  Flirt,  but  it  mnst  be 
remembered,  and  it  has  been  admitted  that  she 
was  driven  into  the  Flirt  by  a  cause  which  she 
conld  not  resist.  Some  questions  still  remun. 
The  first  relaten  to  the  allied  duty  of  the  Secret 
to  take  a  tag,  it  appearing  that  there  were  tugs 
there.  The  qnestion  is,  would  it  have  been  pru- 
dent for  her  to  take  a  tug  P  This  is  one  in 
answering  which  the  court  is  mainly  guided  by 
the  advice  of  the  Trinity  Masters.  They  think, 
and  I  see  no  reason  to  tusagree  with  them,  that 
the  Secret  having  two  anchors  down,  and  being 
under  the  oontrm  and  mam«ement  of  tium,  her 
master  was  justified  in  holding  her  with  both 
anohor^  and  that  he  would  have  incurred  con- 
aiderable  danger  in  slipping  one  and  endeavour- 
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ins  to  weigh  tin  other.  When  the  weather  or 
tide  altoea  he  wif^t  have  beeA  able  to  shift  his 
bertli  farther  off.  Bad  there  been  do  change  in 
the  wind  the  Trinity  Masters  do  not  think  that 
there  wonld  have  oeea  any  collision.  With 
respect  to  the  point  made  as  to  the  bracing  ot 
the  yards,  the  lYinity  Masters  are  of  opinion  that 
the  master  braced  them  in  a  proper  manner,  and 
with  regard  to  the  last  point,  namely,  the  alleged 
daty  of  the  Secret  to  starboard  her  helm,  the 
Trinity  }£aBten  are  of  opinion  that,  as  there  was 
at  th^  time  no  tide,  an  alteration  oE  the  helm 
wonld  have  had  no  effect.  I  mast,  therefore, 
pronounce  that  the  collision  was  the  result  of 
meritabla  accident,  uid  both  parties  must  pay 
their  own  coats. 

Solioitors  for  plmntiSs,  Olarkton,  Law,  and 
ClrssmB^ 

Solicitor  bx  defendants.  Thomaa  Cooper. 


AB0HE8  OOUBT  OF  GAVTEBBintT. 

(Before  the  lUght  Hon.  Lnd  FnrsurcE,  Dean  of 
Arches.) 

FAXisHioNSBa  or  Hucoajc  t>.  Tooth,  (a) 
Mode  of  enforcing  order  of  the  Oowrt  of  Arches — 
Nature  arid  jwUdietion  of  Ouii  court— JPtMie 
Worship  Begvlation  Act. 
A  clergyman,  who  neglects  to  obey  an  order  of  the 
Court  of  Arches,  ipiU,  upon  application,  be  pro- 
nounced hy  that  court  to  he  tontumaciout  and  in 
contenwt,  and  a  direction  wiU  he  given  that  the 
same  be  signified  to  the  Queen  in  Chancery; 
whereupon  a  usrit  "De  Contumace  Capienewi" 
will  issue  for  the  arrest  and  detention  in  euetody 
of  such  perso  n,  until  he  thaU  euhmii  to  the  order 
of  the  coiirt.   The  Court  of  Arches  MBpIotned  to 
be  a  purdyeeciesiastieal  court. 
T'he  PwUe  Worship  BegulaHon  A<^  deals  only  vn£h 
matters  of  frocedvrs,  and  does  not  in  any  respect 
enlarge  the  jurisdiction  of  the  Court  of  Arehse. 
The  complainants  in  tbis  case  were  the  promoters 
of  asnit  against  the  B3t.  Ur.  Tooth,  under  the 
Public  Worship  Begnlation  Act,  which  resnlted 
in  an  inhibition  iBsning  from  this  court  against 
him,  in  respect  of  the  irregularities  in  his  con- 
dnot  6t  the  Church  services  which  his  parishioners 
complained  of.    Mr.  Tooth  haviD^  disregarded 
this  inhibition,  the  present  application  was  made 
to  the  court  to  enforce  its  order. 

A.  J.  Stephens,  Q.C.  (with  him  B.  Shaw),  for  the 
promoters,  said  that  Mr.  Tooth  was  guilty  of  con- 
tempt cf  court,  both  by  reason  of  his  disobedience 
to  tae  orda*  of  the  court,  and  also  by  reason  of 
the  disrespectfbl  language  he  had  made  nse  of 
with  i^Bara  to  it. 
lb.  OxK>th  did  not  appear. 
LordPsszANCE. — The  parishioners  of  St.  James's, 
Hatchun,  who  have  promoted  this  suit,  have  at 
length  applied  to  this  court  to  enforce  upon  Mr. 
Tooth  obedience  to  tbe  orders  which  it  has  made. 
It  cannot  be  a  matter  of  surprise  that  their 
patience  should  have  been  at  last  exhausted ;  the 
only  wonder  is  that  it  ehoold  have  endured  so 
long.  But  from  first  to  last  the  greatest  considera- 
tion has  been  shown  to  Mr.  Tooth  in  his  irregu- 
larities and  broaches  of  the  law;  and  even  np  to 
the  present  moment  no  inhibition  has  been  awed 
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for  or  issued  against  him  in  respect  of  Ihow 
matters  which,  though  they  have  been  ddcUred 
illegal  by  the  Court  of  Appeal  in  the  PurAas 
eaae,  are  the  subject  of  app^  now  pending  in  the 
case  which  arose  at  Folkestona  On  all  the  poinn, 
therefore,  in  which  Mr.  Tooth's  obedience  is 
sought  by  the  promoters  of  this  suit  to  be 
enforced,  the  law  has  been  already  settled — no 
appeal  is  pending  —  and  Mr.  Tooth  has  not 
attempted,  either  in  this  court  or  by  wa^  of 
appeu,  to  uphold  the  legality  of  his  proceediogi. 
In  this  state  of  things  Ute  promoters  of  the  suit 
require  at  the  hands  <d  the  court  the  exercise  <^ 
such  powers  as  it  possesses  to  enforce  the  decraes 
they  nave  obtained,  an  iq>plioation  which  theconct 
has  no  discretion  to  rerase.  But  some  namp^!^ 
hensint  appears  to  exist  as  to  what  those  powen 
an.  It  has  bem  sngmsted  tihat  the  9th  aeotion  of 
thePoblio  Worship  Act  confers  vptm  Uuaooait 
new  powers  Sot  tm  enftmsemenfe  of  ita  decrees. 
This  IS  an  erroneous  interpretation  of  tbe  statate, 
the  new  powers  given  to  the  court  being  OMifined 
to  proper  facilities  for  a  due  hearing  u  the  esse 
under  the  new  forms  of  procedure  which  that  Aot 
has  introduced.  The  powers  which  this  oomt 
posseasesforthe  enforcement  of  itsdecrees  aresucb, 
and  such  only,  as  it  possesses  as  tbe  ProTindsl 
Court  f>f  the  Province  of  Canterbuiy.  It  need 
hardly  be  necessary  to  call  to  mind  that  the 
Provmcial  Court  of  the  Archbishop  is  a  purely 
ecclesiaBtioal  ooort;  that  as  such  it  has  no 
temporal  or  secular  juri8dicti<m,  and  no  inherent 
authority  over  the  property  or  Jibertias  of  Uus 
Queen's  subjects.  And  accwdingly.fkom  the  most 
ancient  times,  the  chief  means  at  its  diapoaal  fir 
enfbrdng  obedianoe  to  its  mandates  consisted  in  a 
sentence  of  excommunication,  ^e  time^  bow* 
ever,  came  when  these  sentences  of  exoomranni- 
oation  were  further  enfwced  by  the  civil  power 
hy  means  of  the  King's  writ  2te  £»coinsuM«oal» 
Capiendo.  It  is  not  necessary  to  refer  partica< 
larly  to  the  statutes  on  this  subject.  As  time 
went  on,  it  was  thought  desirable  b^  tbe  Iie^sU. 
ture  that  the  sentence  of  excommuniaation  should* 
except  in  certain  cases,  be  abolished  and  discou- 
tioned,  and  the  statute  of  53  Geo.  3,  a  127, 
aooordinfi^ly  provided  that  tbe  judges  ot  the 
eoolesiastiml  courts  "whose  lawful  orders  or 
decrees  have  not  been  ob^ed"  should  in  futor* 
pronounce  the  person  disob^ing  them  "  oontnma- 
cions  and  in  contempt,"  and  signify  the  same  to 
the  Bang  in  Chancery,  and  that  thereupon  a>  writ 
De  Contumace  Capiendo  should  issue  afpunat  aoA 
persons,  and  tbey  should  be  detained  in  coato^f 
until  the^  made  submission  to  the  orders  of  the 
ecclesiastical  court.  The  civil  power  has  thus 
been  brought  in  to  the  aid  of  ecclesiastiotl  autho- 
rity, and  the  declining  efficacy  of  the  sentence  of 
excommunication  has  been  supplemented  by  a 
power  of  _  imprisonment  entirely  foreign  to  the 
original  jurisdiction  of  a  purely  ecclesiastical 
court  Applying  tiiese  powers,  as  I  am  boaod 
to  do.  I  h&ve  no  hesitation  in  prononnaag  Mr. 
Tooth  to  be  ooutumacious  and  in  coMemyt, 
for  disobevi^  the  inhibition  issued  hy  this 
court ;  and  I  direct  the  same  to  be  signified 
forthwith  to  the  Queen  in  ChaiuMii;,  with  a  view  to 
bis  imprisonment.  tTnder  ordinaiy  carcnmstunes 
there  wonld,  in  granting  this  appbeaUon,  ba  little 
more  to  say.  But  the  oircumstaDcee  an  not 
ordinary ;  im.  the  jarisdiotion  of  this  ooort  haa 
been  openly  deniecU  and  nisohisTOaa  dehaiDM 
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fVB  been  propagated  as  to  its  fonctlons  aod 
itborifry.   la  the  case  of  Hr.  Bidsdale,  the  first 
hioh  occarred  since  Uie  Fablio  Worship  Eegnla- 
9n  Act,  I  made  some  obsorrations  on  this  sub- 
ot,  and  I  stiU  think  it  worth  while,  for  the  sake 
r  others  (however  little  Mr.  Tooth  may  regard 
lytbing  that  falls  From  this  court),  to  point  oat 
I  whrt  l^ose  delasions  consist.  They  consist 
rimarily  in  the  idea  that  this  Coart  o£  Arches  is 
seciUar  end  temporal  oonrt,  and  not  a  spiritnal 
r  eooleaiaBtical  one.  Those  who  take  part  with 
tr.  Toodk  oonceiTA,  as  I  nnderstand  it,  that  the 
nij  ocnnta  whidi  can  properly  take  cognisance  of 
aj  iimgnlarities  in  his  ministration,  are  the 
ooleBiaBtioal  and  not  the  temporal  courts  and  this, 
hey  say,  is  fonnded  on  an  existing  ri|;bt  in  the 
Smrob  of  England  to  govern  herself  m  spiritnal 
lattera,  including  matters  of  ritnal.   The  Fablio 
Torship  Art,  thev  say,  was  an  innovation  andinva- 
ion  of  this  right  by  referring  qnestions  of  ritnal  to 
.  secnUtr  tribnnal.   It  wonld  be  well  if  those  who 
naintain  these  propositions  were  to  read  the 
tatntes  by  which  the  ritnal  of  the  Ghnroh  of  Eng- 
and  at  the  time  of  the  Beformation  was  prescribed 
ind  enforoeA — I  mean  the  statutes  authorising  and 
istabliahing  the  two  saocessive  Prayer  Books  of 
Sing  Edward  YI.  and  th«  Frayer  Book  at  Qaeen 
giizabeth,  which  regulated  the  ritaal  of  the 
lefonned  Ghnroh  for  the  flrtt  bnndred  years  after 
ts  eatidbliahment  Tbey  would  there  find  that  a 
}lergyman  departing  in  the  performance  of  Divine 
lemce  from  we  ritual  prescribed  in  the  Frayer 
3ook  was  liable  to  be  tried  at  the  assizes  b^  a 
ndge  and  jury  (the  bishop  if  he  pleased  assistmg 
be  jn^e),  and,  if  convicted  three  times,  was  liable 
bo  be  imprisoned  for  lifo.  The  interposition  there- 
ore  of  a  temporal  court,  if  any  such  were  in 
[aestion,  to  enforce  obedience  in  matters  of  ritual, 
ironld  at  least  be  no  novelty ;  the  novelty,  if  any, 
a  in  the  claim  to  be  exempt  from  it.  But  suppose 
ihis  olaim,  for  tiie  sake  of  argament,  be  admitted, 
irliat,  I  may  ask,  are  the  ecclesiaatical  courts  to 
■rhose  judgment  Mr.  Tooth,  and  they  who  act 
and  Uiink  with  him,  would  be  willing  to  defer  P 
It  is  not  to  be  presumed  that  Mr.  Tooth  proposes 
to  eettie  for  himself,  aa  the  minister  ct  an  ^tab- 
Bdied  Church,  how  the  Divine  serrioeB  of  that 
Churdi,  which  are  intended  to  be  nnifbrm  throagh- 
ont  the  country,  should  be  performed.    If  he 
arrogates  to  himself  this  right,  every  beneficed 
clergyman  in  the  kingdom  has  it  also,  and  there 
might  be  as  man^  forms  of  worship  in  the  Church 
aa  there  are  parishes  in  the  lano.  But  if  he  is 
not  to  settle  tne  form  of  worship  for  himself,  and 
he  considers  himself  bound  by  the  directions  of 
the  Frayer  Book,  who  is  it  that  in  his  opinion 
ought  to  determine  what  it  is  that  the  rubrics 
of  the  Frayer  Book  enjoin  P   "What  is  the  court 
that  has  the  jurisdiction  to  which  he  is  ready  to 
render  obedienoe  P   Is  it  the  court  of  his  bishop  P 
If  so,  he  must  surely  be  aware  that  bv  the  eocleai- 
aetical  law       ^is  country,  as  well  b^re  the 
Belivniataon  aa  sinoe,  an  appeal  from  the  Inshop's 
court  lies,  and  faaa  always  lain,  to  Uie  ooort  of  the 
ardibiahop— thin  Court  of  Arohea  whose  juris- 
diction  he  now  dentas.  And  not  only  sc^  bat  he 
must  be  farther  aware  that  for  a  Ionic  series  of 
ysars  it  has  been  the  practice  of  the  bishops  to 
transfer  suits  commenced  in  the  diocesan  courts 
at  once  to  this  Court  of  Arches,  by  the  well-known 
form  of    letters  of  request."  and  thus  save  the 
expense  and  delay  of  two  decisions  in  place  d  ooa. 
Tfll.  XXXV.,  N. 8.000. 
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To  this  very  court,  therefore,  any  proceeding 
against  Mr.  Tooth,  had  they  been  commenced  m 
the  court  of  his  diocesan,  might,  and  in  all  pro< 
bability  would,  according  to  the  ancient  ecclesi- 
astioal  laws  of  the  realm,  have  come  either  by  wa^ 
of  transfer  or  by  appeal.   If  so,  what  question  is 
there  of  a  secular  court,  or  an  invasion  of  the 
rights  of  the  Church  P   Let  me  make  my  meaning 
plain.   Before  the  Fablio  Worshi|>  Act  pasae^ 
suits  for  reatraining  irregularity  in  ritaal  were 
cpmmaued  in  the  cuocesan  courts ;  they  may  be 
80  still,  thongh  I  often  see  the  misstatement  that 
tibeae  omutsliave  been  abolished.   Such  were  the 
suite  now  well  known  against  Mr.  Maokonoohie 
and  Mr.  Furchas.   But  these  suits  were  no  sooner 
commenced  in  the  bishops'  courts,  than  they 
were  transferred,  by  the  request  in  each  case  of 
the  bishop,  to  this  oourt,  the  court  of  the  arch- 
bishop, to  be  hero  heard  and  determined.    So  that 
the  jurisdiction  of  t^i^  oonrt  in  matters  of  ritaal 
is  not  only  an  ancient  jurisdiction  dating  from 
time  immemorial,  as  well  before  the  Beformation 
as  after  it;  bub  it  is  the  juiudiction,  and  the  only 
iariBdiotion,  to  which  in  modern  times,  and  down 
to  the  moment  when  Mr.  Tooth  has  chosen  to 
deny  its  auth<nity,  all  questions  of  ritual  have 
been  rrferred.    Has,  then,  the  Fablio  Worship 
Act  robbed  this  oonrt  of  its  claim  to  obedienoe  in 
matters  eooleBiastioal  P    All  that  the  Aot  has 
done  is  to  arm  it  with  new  powers,  and  these  only 
in  the  way  of  procedure.    Can  any  reasonable 
man  argue  that  the  conferring  of  such  powers  as 
these,  which  did  not  alter  or  affect  the  jurisdic- 
tion of  this  ooart,  annihilated  that  jurisdiction  P 
The  existence  of  these  addition^  powers  cannot 
secularise  a  court  deriviog  authority  solely  from 
the  archbishop  of  the  province,  and  whose  only 
seoulsr  feature  is  that  of  being  presided  over  by 
a  layman.   But  this  again  is  no  new  tbin^:  a 
series  of  distinguished  judges  who  have  presided 
here,  in  the  last  as  well  as  the  present  centary 
(and  it  needs  not  to  inquire  how  maoh  farther 
back),  testifies  to  the  contrary,  for  they  have  with- 
out exception  been  laymen  and  lawyers:  The 
chancellors  or  officials  who  preside  in  tne  bishops* 
courts  are,  with  few  exception^  up  to  the  present 
hour  lawyers;  and  whatever  objections  may  be 
felt  by  any  to  snch  an  anangement,  it  at  least  is 
no  novelty,  and  has  been  the  aot  of  the  ecclesi- 
astical authorities  themselves  without  any  inter- 
ference from  the  State.   Mr.  Tooth,  therefore, 
denies  the  authority  of  the  (mly  existing  courts 
in  the  kingdom  which,  subject  to  appeal,  nave  any 

rver  to  review  and  correct  his  proceedings ;  and 
cannot  consequently  regard  his  claim  to  im- 
munity from  the  jadgments  and  orders  of  this 
court  as  anything  short  of  a  claim  to  be  himself 
the  judge  of  the  ritaal  which  the  Frayer  Book 
has  prescribed.  If  so,  there  is  nothing  that  I 
know  of  to  prevent  him  from  a  still  further  ap- 
proach to  the  ritaal  of  the  unreformed  Church 
of  Bome,  if  he  can  persuade  himself  that  the 
lango^  of  the  Frayer  Book  admits  of  it  With 
T^ud  to  the  suppomd  libd  on  the  court  to  which 
Dr.  Stephens  lus  referred,  the  court  would,  I 
think,  be  hypenritioal  if  it  saw  in  anything  chab 
be  said  a  Itbel  npon  it.  A  coart  should  not  be 
over-sealoas  in  vindicating  itself  against  impropw 
language  or  unjust  charges. .  The  true  protection 
of  all  ooorts  lies  in  the  gUMtat  wtimation  and 
respeofc  in  which  fehe;^  are  held;  and  that  estima- 
tion is  not,  I  think,  imperilled  by  anything  irtdoh 
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liM  {allon  from  Ur.  TooUi.   I  have  only  to  add 
that  3£r.  Tootti  mnab  pay  the  ooBta  of  this  aftplico- 
tion.  « 
Proctors  for  oomplainBiitB,  Jloore  apd  Oiurejf. 


COURT  OF  APPEAL. 

SITTINGS  AT  UNCOLN'S  INK". 
Nov,  U,  20.  21,  and  24,  1876. 
(Betbra  Jaiub,  L.  J.,  and  Bagoulat  and  Baui- 

■WEhL,  JJ.  A.) 
EaSIZSFIELD  V.  MaBQTTU  of  IiONSONSEUT.  (a) 

Oompimy — jyinctors — F<d$e  representation — Mis- 
detarintion  of  railway  Btock-^-Bona  fidM — Dday 
in  tetlking  redreaa. 

In  1865  the  plaintiffa  agreed  vUTi  B.  to  pureha$e  of 
him  10,0001.  Llanidloes  No.  1  Prefurence  Stack  of 
the  Cambrian  RaUwaya  Compawj ;  and  in  tlie 
ceriifieatea  which  had  been  iaauod  oy  the  company 
to  8.,  and  which  wero  forwarded  oy  him  to  the 
teeretary  of  the  company  for  the  purpoaea  of  the 
tranter,  and  in  the  deed  of  tranefer  to  the  pkdn- 
tpii,  the  atock  wiia  ao  deacrxbed,  SniiaequenUy  to 
the  tranter  certijieaiea  were  iaaued  by  the  com- 
panif  to  the  plaintiffa,  atating  thai  they  were 
r^tatored  in  the  booJea  qf  the  eonuaany  aa  th»  pro- 
pnetora  of  10.0002.  Uanidloea  No.  1  Preference 
Stock. 

In  1869  A«  plaintiffa  OMcertained  fheU,  upon  the 
true  eonatruetion  of  the  Acta  of  FarUament 
tinder  which  the  atoac  waa  iaaned,  the  stock  held 
^  ihe  plaint^a  waa  not  Llaatidioea  No.  1 
Preferenee  StoSs,  as  the  directors  believed  when 
the  atock  waa  iaaned  to  8.,  and  when  it  waa  trana- 
ferred  to  the  plaint^a,  hut  IXanidioea  1864  jStodk, 
•oUeh  proved  to  be  almost  worihUUf  whilst  the 
XilanieUoes  N».  1  Preference  Stock  wot  vaUuxble 
and  atdeable  at  par,  or  netwlu  ao. 

In  1874^  the  plaintiffa  filed  a  biU  against  the  com* 
paajfj  the  directors  and  the  aeeretary,  to  make 
them  jointly  and  severally  Zto&Zd  to  make  good 
(he  loss  auatained  by  the  plaiiUiffs  trough  the 
misr^vsentation  of  the  defendaata.  The  hUl 
oZZmmZ  that  the  plaint^e  purdut$ed  (he  10,000L 
ttock  unimr  the  btSi^  that  it  formed  pari  of  the 
Llanidloes  So.  1  Preference  Stodei  hut  this 
oXUgatum  was  not  verified  by  a^davit,  (he  plain- 
Uffa  oiily  swearing  that  they  purduued  the  stode 
under  the  heli^  that  it  wotdd  ratik  with  the 
XJamdloes  No.  1  Primes  Stack  : 

SMimening  (hedecieionofjessil,  M.B.),  ihatlie 
d^mdante  were  not  UakU,  inasmuch  as  the^  hmd 
madenomisrepreaentaiion  by  ■whieh  the  piatnt^s 
had  been  deesaved. 

Hdd  also,  thai  the  plaiat^s'  deUay  in  ■dririwf 
redaw  would  home  aismtiuBd  (kmrn  to  tM^,  <pm» 
if  &ey  iadhasm  dtmived. 

This  yrm  n  appsal  {mn  a  il*Birton  of  Jeanl, 

M.  a. 

Tbe  hmnoff  in  the  oonrt  beknr  is  reported  in 
34  L.  T.  Bcp.  N.a  113,  when  the  ftoU  oiE  the  omo 
aSB'soflBoieaUT  stated. 

The  Uaeter  of  the  Bolh  beld  that  tiw  direotan. 
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the  secretary,  and  the  compaDy  were  joiatly  and 
severally  liable  to  make  good  the  rapreaesitaCaaB 
hy  transferring  to  the  nl«in*i-ffa  Uaiudlaea  Bol  1 
Frefarenoe  Stock  in  ezchaoge  for  the  stock  whoA 
they  held;  or  unable  to  do  so,  tonndotbe  bans- 
action,  snd,  eo  foraspossiUe,  replaoe  tAie  plaintiffs 
in  tiie  same  position  as  they  -were  in  before  the  rc- 
-presentation  was  made. 

From  ^lis  decision  tiie  directors,  the  aeoretaty, 
and  the  oompany  appealed. 

.  Cotton,  Q.C.,  Marten,  Q.C.,  and  OraehnaO,  f«r 
the  directors. — We  caDnot  be  hdd  liable  ioas- 
iriuoh  as  we  made  no  wilfal  mispmresaptation  ■ 
This  is  in  the  nature  of  an  notion  of  deceit,  and 
to  make  us  personally  ltid>le  it  is  neoawMy  to 
fix  OS  with  "  what  is  teohnioally  called  the  aaemtar," 
as  Wood,  y.C,  sm  in  HmdersoM  t.  £aeo»  (17 
I1.T.  Sep.  N.  8.  £27-0;  L.  Bep.  5  Eq.  240-362). 
We  realW  believed  Hut  the  stock  woald  rank  with 
the  Llanidloes  No.  1  Frefercnoe  Stock,  and  the 
secretary's  indorsement  en  the  transfer  is  toe  re- 
mote to  sifect  as.  Tkis  case  is  not  governed  hj 
the  £e6M  Sioer  Muting  Oompany  v.  Smith  (L.  Bq>. 
4  E.  &  L  64),  for  that  waa  a  suit  to  set  aside  a 
oontraot  on  the  ground  of  nusrepresentation,  while 
this  is  a  soit  to  make  ns  personally  liaUe.  jBmt- 
roues]  V.  Look  (10  Tea.  4r70},  which  the  Master  cC 
the  BoUs  reguded  as  very  nn&vonrable  to  na, 
mer^y  shows  that  a  tenstee  cannot  eso^N  lia- 
bility on  the  ground  that  he  has  focgottan  SMifr- 
thing ;  and  the  same  romatk  «>plies  to  8Um  w. 
CroueherilDeQ.F.&J.SlS).  In  Peehr.  Ourmsg. 
(L.  Bsp.  6  S.  A  1. 412)  liiere  was'  a  Wilful  mMve- 
preseatation  of  &cti  and  what  Osima,  L.C^  then 
said  was  that  the  deif«ndanta  faa  "aboalsad 
from  any  oharoe  of  a  wilflil  deain  or  nwtive  to 
mislead  or  to  defraud  the  pablio,  while  here  ws 
acted  bond  fide  under  the  bdief  that  the  otook 
was  what  it  was  represented  to  be.  Ih^y  also 
cited 

JVewaaav,  OoeJce,  S  Ex.  ffi4t 
Orawmlv.  Huth,  MM.  AW.  651 ; 
atephena  v.  Ds  MeHna,  4  Q.  B.  4S2. 

Fry  Q.C.,  and  £^aaeel,  fco-  the  secretary  and  the 
oompai^. — The  seoretair  cannot  be  held  liable,  far 
he  mer^  acted  as  anomoerof  the  oompaiiy,  and 
was  bound  to  iaane  the  oerlifiaataa  in  the  form  d»> 
reoted.  Nor  is  the  oompany  liablob  for,  dioiigfa  ii 
would  be  liable  if  it  had  enteted  into  a  benJcwl 
contract  throogh  the  fraod  of  tta  a^ent,  her* 
there  waa  no  oontmot  between  the  pbuntifla  muA 
the  oompany.  They  cited 

Madn/n  v.  Colonial  Batik  id  TStm  AwMwidL  W  L  T. 
~  i.K.8.180;  L.B6p.SP.C.SMf 

V.  W«fitfr4oNkam,aB  L.  1.  Bsp.  V.  8.  Ms  L 
>.8Q.B.Ma; 

V.  jMMbtiry,  ao  L.  T.  Bsp.  K.  8.  SI ;  L.  Baw 

9'Q.  B.dOl ; 

5mo  firutuwtdb  and  Qenada  SaiOwaf  Omummg  v. 
OontbMH«,6L.T.B«.  N.  S.10»!  tH.  oTX.  Om. 
7U,  aS; 

Banridt  v.  XngUek  Jeimt  SledtSemk,  M  L.  T.  Bv- 

N.8.4S1;  L.Bv.aBa.  SG»; 
IFwIwii  Aeni  ^  Stfoilond  V.  .A  ddis,  L.        18a.  AlV. 

Ks  BalUs  and  San  Fremdaea  Jtellwy  AasMay, 

L.Bqt.8<).B.5M; 
Bart  V.  Fnmtino  CMd  Minimg  OHNyanff^tt  L  Tm 

itel>.N.S.90;  L.  Bap.  S  Bs.  Ul  i 
BMUaUv.  Fori,UUT.Be».lS,  8.790;  L  Bi». 
8Ba.750; 

BaiMer.LordSbmy,  30 L.  T.Bapk  H.  8.  Mtili. 

Rep.  7  E.  ft  L  tOS. 
Btemw.  MM, «  B.  A  ajBWj  • 
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EAGLBSnXLD  V.  MUQUU  07  LOHDOVDERBT. 


[Ct.  ot  App. 


Bowthgate,  Q.C^  Davey,  Q,C.,  and  Pfceor,  for 
llie  TeapondentB.— The  ceiiificatea  were  imtrae, 
mod  were  not  certificate!  ot  what  was  oootained 
on  the  re^^Bter.  The  oertifioates  and  the  register 
cUd  not  coincide.  The;  were  nntme  not  onl;  in 
Ifrtter,  bat  ip'snbstance.  The  object  of  certificates 
is  described  bjr  Gockbom,  G.J.  in  Be  Bdkia  and 
San  I^uneiaeo  Bailwas/  Oovtpan^  (L.  Bep.  9  Q.  B. 
594),  where  he  says:  "The  company  are  bound 
to  keep  a  register  of  shareholders,  and  hare 
power  to  issne  certificates  certifying  that  each 
indiTidaal  shareholder  named  therein  is  a  regis- 
tered, shareholder  of  the  particular  shares  speci- 
fied. This  power  of  granting  certificates  is  to 
g^ve  the  shareholders  the  opportnnitT  of  more 
easily  dealing  with  their  shares  in  the  market, 
and  to  aflbrd  facilities  to  them  of  selling  their 
shares  by  at  once  showing  a  marketable  latla" 
[Jajizs,  L.J. — The  plaintifls  nerer  saw  those  oerti- 
ficates.]  That  ia  tme ;  bat  it  waa  the  misrapre* 
sentalaon  made  hj  the  directors  in  Uie  certificates 
ttiat  oaosed  the  aecretarrto  make  the  indorsement 
on  the  transfer  which  has  prejudiced  us.  Barry 
T.  Oroekey  (2  J.  &  H.  1),  where  it  was  held  that 
directors  of  a  company  were  not  liable  at  the  suit 
of  a  purchaser  oi  shares  from  an  allottee  for  a 
misrepresentation  in  the  prospectus,  proceeded 
upon  the  ground  that  the  prospeotos  was  not  in- 
tended to  induce  persons  to  buy  shares  from 
ahu^holdera,  but  to  subscribe  for  shares  originally, 
and  cases  of  that  kind  have  no  application  to  the 
present  case.  In  Scott  v.  Vixon  (29  L.  J.  £x.  62  n), 
aireotors  werebdd  liaUe  because  the  prospectus 
had  been  left  at  a  banker's  in  order  to  induce  per- 
sons  to  buy  shares.  Kven  if  the  directors  really 
believed  that  the  stock  would  rank  pari  mum  with 
the  Llanidloes  No.  1  Preference  Stodc,  that  would 
noc  justify  them  in  saying  that  it  waa  aoch  stock. 
They  had  no  reaaonable  gronndB  for  so  beHeving, 
They  also  referred  to 

iMngriiM  r.  Lwy,  4  M.  *  W.  S97 ; 

ftek  r.  Chtnwy,  L  Bap.  6  E.  A  1.897, 418 ; 

Havaraft  t.  OrwMoy,  2  Bwt,  98. 
ISo  leply  was  called  for. 

Jaxss,  L.J. — am  of  opinion  in  this  case  that 
the  order  of  the  Ifaster  of  the  Bolls  cannot  be 
snstsdned.  "Hie  plaintiff  alleges  that  the  defen- 
dants, the  directors  and  the  secretary,  made  a  mis- 
representation to  Mm,  and  that  he  was  deceived  by 
that  misrepresentation.  It  is  not  neoessaiy  in  the 
view  I  take  of  the  case  ^t  we  should  distinguish 
between  the  respeoti-ra  Babilities  of  the  secretary 
amdof  tiiedireetora  and  oCthe  oompsaiy,orgointo 
aaxy  Hzaminatien  of  the  extent  to  which  the  mis- 
x<^reRentataon,  if  any,  is  hroaght  hone  so  as  to  be 
MMSompanied  with  lepd  consequences  to  the  defen- 
dants, or  any  of  them ;  but  there  is  a  part  of  the 
case  whidt  is  common  to  all,  and  which  lies  at  the 
root  of  the  plaintiff's  oontaation,  namely,  that 
there  was  a  misrepresentionmadeto  him  uid  that 
be  was  deoeiTed  oy  means  of  that  misrepresenta- 
tion. Of  course,  the  misr^xresentation  most  be 
one  lA  fbct  and  not  of  law  as  to  the  l^al  oonset^uenee 
of  the  tme  fiMsts.  Now,  ap  to  and  at  the  time  of 
the  comjdetion  of  the  plaintiff's  transaction  with 
Sarin,  the  only  thing  brouj^t  home  to  the  com- 
pany, the  directors,  or  the  secretary,  is  this :  Savin 
being  the  possessor  of  certain  steak  in  the  defen- 
dant company  as  to  iriddi  he  had  at  that  time  no 
certificate  at  all,  and  as  to  whidi  cwtain  certtflcar 
cates  were  issned*  but  had  nercr  been  shown  or  in 
any  way  commnnicBted  as  oerUfioates  tothe  plain-  l 


tiff,  he  (Savin)  a^IIa  some  stock  to  the  plaintiff,, 
and  a  transfer  is  sent  to  the  company  as  a  transfer 
of  **  10,0001.  (say  ten  thousand  pounds)  of  5  per 
cent.  Preference  Stock,  Llanidloes  Ko.  1,  Act 
I860,**  that  being  the  description  in  the  body  of 
the  certificate,  and  there  is  written  across  that 
"  Ooupons  for  10,00M.  (preference  I860  stock)  for- 
warded to  the  company's  otBce  by  Mr.  Savin,  are 
held  by  me  te  meet  this  transfer.     That  was  the 
whole  representation  whioh  was  directly  or  indi- 
rectly made  by  anybody  on  behalf  of  the  company 
to  Mr.  Eaglesfield,  and  the  only  thing  by  which  he 
oonld  pOBsiblv  have  been  misled.   Inow,  the  fecta 
are  these :  There  was  a  certain  sum  of  85,0001^ 
]?o.  1  Fref»enae  Stock,  referred  to  in  the  Act  of 
1864,  sect.  15.  That  is  the  Cambrian  Bailvrays  Aot. 
That  same  Act  had  "  reserved,"  upon  the  amalga- 
mation of  ail  the  eziatio^  fines  into  the  new 
aggregate,  the  power  of  issoing  wli  the  stooks* 
jmfereace  and  other,  wfaicAi  had  not  been  j^s- 
vionsly  issoed  by  the  dissolved  cDmpaniea  ttiem^ 
selves  under  the  powers  of  their  Acts,  and  amoiw 
others  there  was  a  power  in  the  Aot  of  18w 
nnezhauBted  to  issne  25,0001.,  of  which  10,0001. 
had  been  issued,  and  15,0001.  still  remained  to  ba 
is^ned.   With  regard  to  that  the  GambriazL  Bail- 
ways  Company  took  npon  themselves  to  issue  the^ 
snm  of  15,0002.,  and  the  directors  say  (and  there 
is  no  reason  to  donbt  it)  that  they  were  adviasd 
that  the  nnissaed  Preference  Stock  of  the  Llanid- 
loes could  still  be  issued  as  having  the  same  pre- 
ference as  the  10,0001.  which  had  been  issued,  andr 
therefore,  that  it  waa  entided  to  be  Ka  1  prefer^ 
enoe  stock  of  that  Una;  and  they  say,  further,  that 
they  were  advised  b^  their  solicitor  that  the- 
propermode  of  doorilnnff  that  stock  was  "Lhnid- 
loea  No.  IjSZ.  per  cent  Preference  Stock,  iaanad 
under  the  Mia<'Wale8  Bailway  (Extensimis)  Act 
1860."   Then  what  cornea  back  to  the  seoretHT 
is  a  statement  tint  Savin  had  sold  to  theplaintin- 
10,0001.  St.  per  cent,  preference  stock  So*  1,  Act- 
I860,  and  the  secretary  sends  back  to  the  person 
who  had  sent  him  in  that  transfer  the  meeipt 
thus:    "Coupons  for  lO.OOOZ;  preference  I860' 
stock  forwarded  to  this  company  by  Mr.  Savin 
are  now  held  by  me  to  meet  this  transfw.**  Tha 
secretary  was  not  making  any  representation 
beyond  meaning  it  to  apply  to  the  15,OO0IL'  wfiiob 
had  been  issned  bv  the  Cambrian  Baalways  Com* 
panv.   The  defencbnts  swear  they  never  had  the 
slispatest  intention  of  making  any  misstatement 
and  that  when  they  issued  the  certificate  to  aavii^ 
which  tiM  plaintifls  have  nothing  to  do  irith  moe^ 
■o  &r  IB  tM  sabataBoe  is  given  in  this  doeiuiiaal» 
and  the  extent  to  which  it  is  given,  tduy  beliemd 
th^  were  giving  that  which  t^ey  honestly  and 
feiny  might  give,  as  distinguishing  the  new  afeoiA: 
of  15,000L  which  they  had  issued.   Now,  in  order 
to  maintain  the  case  of  misrepresentaticui-agit^nst 
them,  it  appears  to  me  that  the  rnpraeentatioa 
must  be  wilfbl  and  fraudulent.   Whcdjer  tha 
fmnd  is  supposed  to  be  a  fraud  in  this  ootut,  aa 
distinguished  from  moral  hand  or  not,  there  nmst 
be  a  wuful  and  ftandulenb  statement  of  that  whioh 
is  false  to  nudntain  an  action  of  deceit.   It  ia 
very  difficult  to  say  that  directors  who  acted 
in   this  way  had   any  intention  to  deceivR. 
But  what  appears  to  me  oondosive  of  Ais 
matter  is  ttnt  the  plaintiff  himsell  has  not' 
snnested  that  he  waa  in  the  sUgfateBt  duim 
mwed  by  that  wMeh  he  alleges  now  to  hare  dwb 
a  nuarepiesentation.  He  dnaltwith  Ssv^  T» 
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-what  extent  he  knew  the  stock  which  Sarin  was 
getting  as  oontnuitor,  I  do  not  know,  and  it  is 
not  rery  material ;  bat  the  contention  on  the 
paii  of  the  plaintifE  is  that  he  was  told  in  sab- 
Btanoe  that  he  was  ^ettin^  part  of  the  85,0001. 
stock  which  was  mentioned  in  a  partioolar  aeolum 
of  that  Act;  that  that  was  what  he  thoiu^  he  was 
grtting,  and  that  he  did  not  get  it.  nerar  in 
.ao  many  words  pretends  that  he  did  believe  he 
was  getting  part  of  the  85,0001.  stock.  He  does 
not  say  ^bat  he  was  deoeiTed  by  the  company 
tdUng  him  he  was  getting  part  of  the  85,000£, 
or  that  anybody  told  him  so.  He  says  he  thonght 
he  was  getting  genuine  No.  1  stock,  that  is  to  aay, 
that  he  was  getting  stock  which  he  beliered,  from 
the  dooaments  famished  to  him,  would  take  rank 
with  and  be  for  all  practical  porposes  genuine 
Ko.  1  stock.  If  his  contention  were  true,  ^hich, 
of  course,  was  a  desperate  one,  that  they  did  in 
fitot  rank  as  No.  1  stock,  then  he  was  getting  No.  1 
genuine  Preference  Stock  of  the  Ijluiidloes  Bail- 
way;  that  is  all  he  si^  he  thonght  he  was 
ing.  The  secretary  of  the  defendant  company, 
Lewis,  in  his  affidaTi^  having  refiarred  to  the 
Mrt  of  argomentatiTe  statemoit  of  deception 
which  the  plaintifE  pnt  forward  in  his  first 
•flUaTitj  says  this:  "I  believe  that  no  de- 
ception was  practised  on  him  any  per- 
■on.  whatever,  but  that,  on  the  c(mtnijT,  he 
knew  the  nature  of  the  stock  he  pnrohased 
of  Mr.  Sarin."  He  does  not  in  any  way  con- 
trovert that.  The  only  way  in  which  he  meets 
that,  which  goes  to  the  very  root  of  his  case, 
is  tide:  "  Wim  reference  to  paragraph  20  of  the 
affidavit  of  George  Lewis,  I  repeat  that  I  did  not, 
when  I  parcbased  and  took  a  transfer  of  the 
10,0001.  stock  to  which  this  snit  relates,  know  or 
that  it  was  anything  bnt  gennine  No.  1 
Now,  if  he  had  been  told  everv  word  that 
had  passed— if  the  whole  resolution  oC  too  compaojr 
had  been  read  to  him,  and  if  the  form  of  the  oerb* 
eate»  and  everything  that  ooonrred  in  the  case  had 
been  known  to  him — he  could  still  have  sworn, 
with  most  perfect  tmthfnlness,  that  he  did  not 
know  or  saspect  that  it  was  anything  but  gennine 
No.  1  preference  stock.  Of  coarse  he  believed 
then,  and  for  long  afterwards  tbal^  notwitiistaad- 
ing  the  oironmstanoes  under  which  it  was  issued, 
it  was  genuine  No.  1  preference  stock,  that  is  to 
say,  that  it  woald  have  a  preference,  and  would 
take  rank  as  being  entitled  to  the  first  dividend, 
and  if  he  suspected  that,  falling  into  tiie  same 
mistakes  as  the  directors  had  bllen  into,  he 
oonld  still  have  sworn  with  perfect  truth  that 
he  never  knew  or  flospected  that  it  was  any- 
thing bat  genuine  stock.  In  my  opinion  that 
is  very  fiur  from  making  out  the  case  that  there 
ms  any  deception  practised  npon  him,  or  that  be 
was  deouved,  or  that  there  was  any  representation 
made  to  him  bj  which  he  was  deceived.  Then 
tiMora  is  ttiis  other  point,  that,  according  to  bis 
own  aoconn^  both  he  and  his  solicitor  knew  every- 
thing about  it  in  1869.  The  very  focts  were  told 
to  him  in  1869,  and  the  donbt  and  diffioul^  was 
that,  up  to  a  certain  period  in  1869,  tiie  stock  had 
been  treated  as  gennme  by  the  company,  dividends 
had  been  paid  upon  it  as  ^nuine  stock,  everybody 
supposing  that  it  was  entitled  to  a  preference.  In 
1869  the  Acts  of  Parliament  were  more  carefully 
looked  into,  especially  with  reference  to  the  state 
into  which  the  company  had  got,  and  then  the 
solicitor  for  the  company  says:  "I  believe  you 
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have  got  Na  1  preference  stock  really ;  bat  tfat 
it  can  only  rank  as  stook  issued  under  the  Act  of 
1864"  Then  the  plainalTs  solicitor  writes  badk 
to  ascertain  what  the  fiuts  are^  and  the  facts  are  all 
oommonicatedtobim.  He  still  goes  on  hoputtsti 
notwithstanding  all,  these  dooaments  wodu  fpn 
hhn  No.  1  stock;  luid  frcm  1869  to  the  filing  of 
this  bill  in  1874  he  keeps  the  stook  in  lus  hudi^ 
avails  himsdf  of  all  the  rights  of  it,  and  thema^ 
that  the  stock  may  be  taken  off  his  hands  sad 
value  given  for  it,  he  having  kept  it  all  these  yem 
rritbont  making  any  claim.  Upon  tliat  akne  it 
would  be  impossible  for  him  to  maintaia  bis 
sait  to  get  other  shares  than  thote  he  was 
dealing  with.  However,  I  rest  my  deciaion 
npon  the  fact  that  he  has  ^ed  to  prove  that 
wUoh  is  the  essence  of  the  cas^  nuaely,  thit 
he  was  in  sny  way  deonved  bf  anything  Mid  te 

him. 

Bagqallat,  JJL~The  facts  of  the  case  hare 
been  so  fully  and  frequently  alluded  to  in  the 
course  of  the  artmment,  and  by  the  Lord  Jvstios 
in  his  jndgmenti  that  I  do  not  propose  to  niae  to 
them  awn.  As  rc^rds  the  alleged  miateprssea- 
tation,  UM  direotcws  and  secretary  state  in  the  iMi 
paragi&ph  of  their  answer  that  they  believe  "that 
the  15,0001.  preference  stock  would  be  and  be 
treated  as  part  of  the  No.  1  Llanidloes  prefereooe 
capital,  and  rank  and  stand  upon  the  same  footing 
in  all  respects  as  the  85,0001.  Llanidloes  Na  1 
Preference  Stock "  there  referred  to,  being  the 
balance  of  the  25,0001.  mnginally  authorised  to  be 
^raised  as  preference  stock  under  the  Mid-Wslei 
Act  of  1860,  and  which  was  authorised  to  be 
issued,  notwithstanding  the  amalgamatirai  of  tin 
companies  by  the  Cambrian  Act  <^  1864  Now, 
the  plaintiffs,  I  believe,  upon  the  evidence  whidi 
is  before  us  now — or  rather  the  plaintiff  Eagles* 
field,  who  alose  attended  to  the  feraiuaotiaa-^ 
lieved  the  same  thing  at  that  time.  I  am  awaie 
that  tlw  UU  states  a  different  belief  ud  is  based 
npon  a  different  beli^  bo  that  whidt  the  dirsotocs 
and  secretary  say  they  were  under.  The  bsBef 
under  which  the  pluntifb  acted,  as  stated  in  thebin, 
is  to  be  found  in  tne  15th,|22nd,  and  41et  paragraphs. 
In  paragraph  15  thevsa^r:  "The  10.0001.  stock 
so  purohased  by  the  plaintiffs  as  aforesaid  from  the 
said  Thomas  »hvin  was  pnrohased  by  them  from 
him  at  par  and  as  beinff  Llanidloes  No.  1  stoi^ 
and  it  has  never  since  been  dealt  with  by  them." 
In  the  previous  lltfa  paragraph  they  had  stated 
that  the  capital  raised  under  the  Iwh  seotaon  of 
the  Cambrian  Act  of  1864  was  in  the  after  part 
of  the  bill  referred  to  as  Llanidloes  Na  1 
stock,  that  is,  the  85.000!.  So  here  we  hare 
an  allwation  on  the  bill  that  the  plaintiffs 
believed  tiiat  the  stodc  they  bought  was  part  of 
the  85,0001.  They  pat  a  similar  statement  m  the 
22nd  paragraph,  whore  tliey  say  that  "  thflj  ia- 
tendea  to,  and  believed  that  they  had  beoome  tlw 
owners  of  10,0001.  LlanidkMS  Na  1  stock,"  Osl 
is,  part  of  the  85,0001.  stock.  In  the  41st  para- 
graph they  say  that  when  they  completed  the 
tnuasfer  they  believed  it  to  be  10,0007.,  part  of  the 
Llanidloes  No.  1  Stock.  Therefore  we  hare  these 
three  several  assertions,  the  tntth  of  which  was 
of  the  greatest  possible  importance  to  the  plain- 
tiffs. I  am  satisfied  that  those  allegations  m  the 
bill  are  not  supported  by  the  evidence  in  the  ease, 
and  for  this  reason,  first  of  all,  by  leferenoe  to 
the  affidavit  made  by  the  plaintiff  Eae^aafieU, 
and,  secondly,  by  r^erenoe  toJ^  oondootof  the 
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daiotiff  EftffleBfleld.  I  am  quite  aware  that  in  the 
soarse  d  the  affidarit  of  the  plaintifi  there  are 
nrreral  statemeDts  -which*  if  takea  br  thami^efl, 
loald  hardly  be  oonsisteDt  with  anyuiiii|^  if  they 
rero  honestly  made  or  made  without  any  reserra* 
ion,  pointing  in  the  direction  of  sapporting  the 
kUe^tUdoDS  cootained  in  the  bill ;  bat  whui  1  find 
ike  aotoal  statement  contained  in  the  bill  as  to 
>elief  oocarring  in  the  precise  form  I  have  m en- 
don  ed  three  aereral  times,  and  not  one  of  these 
msai^es  affirmed  by  the  statement  in  the  e£&- 
la'vit,  it  becomes,  I  think,  a  very  snspioiona  cir- 
samstanoe  indeed.  As  regards  the  first  of  the 
jhree  a11egati<m6 — namely,  that  when  they  pnr- 
3ihued  they  belierad  it  was  part  of  the  paraoolar 
itook,  the  parMraph  m  the  bill  between  the  two 
>t£her  par^^phs,  both  of  which  are  verified  by 
Kfifidavit,  IS  not  verified.  It  becomes  more 
Important  with  regard  to  the  22nd  pan^^aph  of 
iihe  bill,  becaase  they  verify  a  statement  in  part, 
bnt  omit  to  verify  it  as  to  what  their  belief  was  aa 
bo  the  allegation  m  the  bill.  The  first  portion  of 
the  statement,  as  to  their  not  having  had  any  sns- 
pioion  about  it  until  the  proceedings  in  the  Oonrt 
of  ChanceiT  is  verified  by  afiSdavit ;  bnt  then  they 
Bay  in  the  bill  that  they  had  not  become  "  as  they 
intended  to  and  believed  that  they  had  beoome, 
the  owners  of  10,0001.  Llanidloes  No.  1  Stock,"  and 
that  sentence  is  omitted  in  the  a£Bdavit.  '  It  is 
verified  in  general  terms,  bnt  there  is  an  omis- 
nonof averificatianofthatpassage.  Theatatement 
in  panunnph  4>1  also  is  nnsnppwted  by  a^davit. 
The  bul  was  framed  upon  a  belief  as  to  which 
"Mr.  Bagleafied  'found  that,  as  an  honest  man,  he 
oonld  not  make  an  affidavit,  and  therefore  a  variety 
of  statements  are  nsed,  such  aa  that  "he  nego- 
loatedapon  that  footing,"  and  that  "he  did  not 
cmapect,  and  so  forth,  bat  which  stadionsly  abstain 
from  aa^ng  he  did  so  believe.  If  it  stood  apon 
"that  evidence  alone  the  court  would  be  justified 
in  holding  (the  harden  of  proof  being  on  the  plain- 
tiff to  show  that  he  had  been  deceived)  that  he  has 
fitiled  to  prove  his  case.  Bat  when  I  regard  his 
snbseqaent  oondact  this  becomes  still  more  clear. 
Poritis  clear,  from  tbe  plaintifi^s  own  evidence, 
'^boit  he  became  aware  of  this  deception,  as  he  calls 
it,  five  years  and  more  before  the  bill  was  filed.  I 
am  not  prepared  to  aay  that  in  an  action  for  dam- 
Ages  for  murepresentation  the  delay  of  five  years 
in  ounmencins  the  action  would  necessarily  be  a 
liar  to  the  claim ;  bnt  I  do  say  that  in  proceedings 
agBoaat  a  company  to  set  aside  a  contract  on  the 
groand  of  misrepresentation  discovered  by  the 
party,  the  fact  that  no  prooeedings  were  taken  to 
set  the  transaction  aoide  for  five  years,  would  be 
&tal^  and  the  pluntiff  coald  not  possibly  succeed. 
If  the  plaintiffs  were  originally  deoeived,  they 
were,  at  any  rate,  undeceived  by  the  proceedings 
that  took  place  before  the  Yice-Chanceilor  in  1870, 
and  surely  then  was  the  time  when  complaint 
ought  to  have  been  made.  There  vras  nothing 
done  for  several  years.  They  continue  to  conduct 
proceedings  for  the  purpose  of  establishing  their 
right  to  that  which  tbey  originally  believed  they 
had.  They  take  their  chance  of  aacoeeduw  in 
establishing  that  this  10,0001.  would  be  held  to 
rank  flqnal^  with  the  8ri,000I.,  as  they  originally 
thought  it  would,  and  it  is  only  when  they  find 
that  uat  which  they  thought  would  rank  with  the 
85,0001.  is  not  to  rank  with  it  that  this  case  of 
misrepresentation  by  the  defendants  is  set  np  for 
the  first  time.   I  am,  therefore,  of  opinion  that 


[Or.  OF  AfF. 


botib  these  appeaLls  dbionid  be  allowed,  and  the  bill 
dismissed  witti  ooats. 

Bkahwxll,  J. a.— I  am  dl  the  same  opinion. 
The  plaintiA  might  have  presented  their  case  in 
one  of  two  ways.  They  might  have  said  that  ^ev 
knew  they  were  getting  a  portion  of  this  15,000l 
and  no  pu*t  of  the  85,0001.,  and  have  complained 
of  the  misrepresentation  as  to  the  nature  and 
rights  of  what  they  got.  They  would  then  have 
met  with  this  answer :  that  that  was  not  a  mis- 
representation of  any  fhct,  but  a  misrepresenta- 
tion, or  rather  a  misconception,  of  a  matter  of  law, 
in  which  they  and  the  directors  shared.  The  other 
way  of  preeentrag  the  case  is  the  one  which  ISi, 
Davey  told  tis  they  relied  on— viz.,  that  the  plain- 
tiffo  sappoeed  they  ware  baying  10,0001.  A  tiie 
85.0001.  IHow  1  Fr^venoe  Stock,  when  in  point  of 
fact  Savin  had  it  not  to  sell,  as  the  defent^ts  all 
knew,  and  therefore  a  frand  was  practised  upon 
them,  because  Savin  was  proposing  to  sell  a  thmg 
which  he  had  not,  and  that  to  his  knowledge  and 
the  knowledge  of  everybody  else.   Tbe  bnraen  of 

Proving  that  is  undoubtedly  on  the  plaintiffs, 
'hey  must  prove  that  they  snpposed,  and  had 
reason  to  suppose,  that  they  were  buying  a  por- 
tion of  this  85,0001.  If  they  could  prove  that,  the 
rest  would  follow,  because  undoubtedly  Savin 
knew  he  had  it  not,  and  the  company  and  their 
officers  must  also  have  known  that  he  had  it  not. 
In  my  opinion  the  plaintifE  wholly  f&ils  to  prove 
that.  I  doubt  very  much  whether  he  has  aUeged 
it  in  aneh  a  way  as  to  pin  himself  to  it.  It  ua 
remarkable  thing,  the  gingerly  way  (for  I  know 
no  otber  word  to  nse)  in  whieh  he  states  what  he 
thought  it  was  he  was  buring :  "  I  purcbased  from 
him  (that  is.  Savin)  lO.OOOrof  the  Stock  of  the 
Cambrian  Bailways  ComiHiny  called  Llanidloes 
No.  1  Preference,  and  which,  in  sect.  15  of  tiie 
Cambrian  Railways  Act  1864,  is  oialled  Llanidloes 
No,  1  Preference  Capital."  It  is  ccn^'lstent  with 
that  tbat  he  knew  he  was  buying  10,0001.  Stock, 
which  was  preference  capital,  and  which  was  of 
the  same  quality  as  that  which  is  called  in  sect. 
15  No,  1  Preference  Capital.  A  similar  remark 
is  applicable  to  the  15th  and  41st  paragraphs  of  the 
bill.  To  my  mind  it  is  very  doubtful  whether 
be  states  that  he  snpposed  he  was  buying  a 
portion  of  the  85,0001.  Stock,  but  it  is  abso- 
lately  certain  that  he  does  not  swear  to  it, 
as  has  been  pointed  out.alreadv.  To  my  mind 
it  is  impossible  that  he  coula  have  believed 
it,  becanse  he  had  had  dealings  vrith  this 
company,  and  with  Savin,  before :  he  had  made 
purchases  of  Savin,  and  knew  his  position,  and  in 
what  way  he  had  bsoome  pmsessed  of  this  stock, 
and  also  was  acquainted  with  the  Act  of  Parlia- 
ment. The  story,  therefore,  to  my  mind,  is  im- 
possible. The  form  of  the  transfer  most  have 
shown  him  that  there  was  something  peculiar 
about  this,  because  there  were  certain  words  in  it 
which  were  not  strictly  applicable,  as  it  appears  to 
me,  to  this  No.  1  Preference  Stock,  as  described 
by  sect.  15  of  the  Act  of  1864.  Then,  in  addition 
to  that,  there  was  that  which  has  been  pointed  oat, 
and  which  to  my  mind  is  so  forcible,  tlut  altboogh 
the  secretary  in  bis  affidavit  haa  awom  that  tohia 
bdief  the  plaintiff  Baglesfield  knew  well  that  he 
was  not  baying  a  portion  of  this  SbfiOOl,  all 
Eftglesfteld  does,  when  his  attention  is  particularly 
challenged  on  that  matter,  and  when  it  was  open 
to  him,  to  bavtf  said  in  answer,  "  You  are  wrong,  I 
did  not  know  at  all,"  is  to  say,  "  I  thought  I  wb4 
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buying  No.  1  Llanidloes  5  per  Cent.  Preference." 
Than  there  is  another  thing  which  has  also  been 
pointed  oat,  and  npon  whioh  I  sfaoald  say  nothing 
(beoanse  I  do  not  know  that  I  add  anjrthingto 
what  has  been  said  before),  exeept  that  in  diner- 
ixiK  from  the  opinion  of  the  jadge  in  the  conrt 
below,  I  think  it  is  bettw  not  to  give  a  mere 
aoqoiesdnj^  judgment.  The  other  point  is  that 
the  ^ainfim  allows  five  years  to  go  by  from 
the  tua^  not  when  he  fonnd  oat  merely  that 
tfaa  atafcemoit  had  been  made  as  to  the  rights 
of  the  stodc  he  boo^t,  baft,  if  his  oaae  ts  a 
iaroo  que.  from  the  time  whsn  he  was  informed 
tha^  he  had  not  had  transferred  to  him  tiiat  stock 
whioH  he  thottght  he  was  baying,  that  Savin  had 
it  not,  and  that  the  oompany  ought  not  to  have 
mad*  any  such  statonent  conoeming  it  He 
allows  five  years  to  pass  withoal  complaint.  lu 
the  year  18o9,  five  years  before  the  bill  was  filed, 
he  most  have  known,  if  his  case  is  true,  that  an 
actual  fraud  and  deception  had  been  practised  npon 
him,  or  at  all  events  utat,  by  some  strange  mistake, 
while  he  thought  be  was  buying  one  stock  Savin 
thought-  he  was  buying  another.  If  this  case 
had  opne  before  a.  juir  to  be  dealt  with  aa 
man  of  the  world  would  deal  with  a  cbsj^  of  this 
desoription,  I  sboold  say  they  would  have  scouted 
tiie  notum  that  this  gentlenuQ  had  bean  in  any 
iras^deoaived.  It  may  be  that  tfaare  has  bean  a 
misnpreHDtBtion.  its  tothati  say  nothing  atalL 
Bat  if  there  has  been  a  misreinesentation  at.  all, 
it  is  not  amisrepresentatioa  that  he  was  getting 
this  stock,  but  a  misrepresentation  under  a  mis- 
conoeptioa,  in  whioh  he  sbared,  as  to  the  rights  cf 
the  new  15,000Z.  stock.  Bat  I  am  of  opinion  that 
the  plaintiff  has  whdly  failed  to  make  out  that 
he  boa^  a  portion  of  this  85,0001.,  and  thought 
ha  waa  getting  it.  To  my  mind  he  haa  not  only 
not  made  that  out,  but  I  should  say  affirmatively 
that  npon.  the  evidence  I  am  satisfied  that  he  knew 
what  he  was  baying,  and  got  what  he  thought  he 
was  baying. 

Appeal  accordingly  alioioed  vnth  coate. 
Salioitors-for  the  appeluuta,  MUne,  BtddU,  and 
JlfaCor. 

SoUoitora  for  the  respondents,  Woodrooffe  and 
PfasifeiB; 


Friday,  Nov.  10, 1876. 
SilOJfON  V.  SOFWIXH  (a). 

Leem  by  int^teu— Covenant  for  rmtwal  at  lOe 
mU — Sjmo^  perfonnainee. 

TnulMa  of  a  moaouagt  and  pramww,  pai^freo- 
hold  and  poWZy  ImmAoU,  far  a  term,  ofwhiA 
fomitm  yoam  wore  unoKfiind,  but  whick  leaoa 
wot  remewabU  by  euatom  on  paying  a  finot 
granted  a  lease  to  W.  of  the  whole  for  fourteen 
years,  and  eooenanted  to  use  their  beet  endeavours 
io  obtam  a  renewal  of  the  lease,  and  thereupon 
to  grant  him  a  lease  for  a  further  term  of  seven 
yeare  from  the  egtpiration  of  hie  tenaney,  at  a 
»be  rent.  The  frusteM*  power  vme  to  leaee  at  a 
rack  rent  for  any  term  not  eaeeeding  iwenty-one 
yeare. 

Before  the  esepiration  of  W's  leaae  note  trustees 
had  been  appointed,  and  the  reversion  in  fee  had 
beoome  veeted  in  other  pereone^  who  would  not 
rmeto  the  lease  on  the  old  fine,  the  property 
having  mudi  inoreaaed  in  value  : 

(a)  B^mtted  bj  H.  Put,  X«q..  BMibtn-«M«w. 
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Held  {reversing  the  deeiaion  of  Maiinet  V.O.),Oiat 
the  trustees  had  no  power  to  enter  into  a  covenant 
io  grant  a  further  term  at  a  like  rent  on  tk^ 
reneioal  of  the  lease,  and  that  the  covenant  did  not 
bind  the  new  trustees. 

This  was  aa  at)peal  from  a  decision  of 

T.O. 

The  hearing  in  the  court  below  is  reported  ante, 
p.  463,  where  the  ftefes  of  the  case  ars  fallr  set 
forth. 

The  Tlce-Chaneenor  held  that  the  ferasteaa  most 
use  their  best  endeavoors  to  obtain  a  renew^  of 
the  leaae  from  the  Ecclesiastical  Commissioners, 
and  that  if  they  failed  to  obtain  sach  reoewal  the 
plaintiff  woald -be  entitled  to  a  farther  leaae  for 
seven  years  of  the  ft«ehoId  portim  of  tin  pm- 
perty  alone. 

From  this  decision  the  trustees  appealed. 

/.  Peareon,  Q.C.  and  K  Oooper  WiUit  for  the 
appdlants. — The  trnstees'  power  waa  to  lease  at  a 
rack  rent,  and  the  property  baving  increased  in 
value  they  have  no  power  to  grant  a  renewal  at 
the  old  rent :  {Lady  Oanan  v.  Pu2teney,  2  Yes. 
jan.  544).  It  was  evidently  the  ioteutlon  of  botii 
parties  that  the  lease  should  comprise  the  whc^ 
property,  and  the  appeUaats  cannot  therefore  ba 
compelled  to  gnmt  a  mrbher  lease  of  the  freehold 
part  alone.   [Thery  were  stoi^wd  by  the  court.] 

Glaeae,  Q.C.  and.  Loeoek  Webb,  Q..C,  fbr  thft 
plaintifi'.— 'Ow  &ct  that  Uie  tmntooa  moat  pay  a 
larger  fine  for  renewal  is  no  reason  why  th^y 
should  refase  to  falfil  their  oovenant  to  renew  ow 
lease.  At  all  events  we  are  entitled  to  a  farther, 
lease  of  the  freehold  part.   They  cited 

Brwglos  v.  Qoodaon,  4  Bbg.  N.  C.  726-35; 

Bamesr.  Wood,  21  L.T7Bflp.N.S.  287;  L.Bm.8- 

Without  calling  for  a  reply. 

Jambs,  L.  J.,  said  he  was  of  opinion  that  there  was 
DO  ground  whatever  for  the  judgment  of  the  Vic&- 
Cluoicellor.  At  the  time  when  the  old  trostasB 
granted  the  lease  all  parties  knew  ^1  the  fitcta  oC 
the  case,  and  who  were  to  be  bound  hy  tho 
coveaaat  There  was  no  concealment.  Tbo 
trnstees  had  power  to  grant  a  lease  of  the  premises 
at  a  rack  rent  fbr  any  term  not  exceeding  twen^ 
one  years,  and  they  agreed  with  the  lessee  to 
grant  him  a  lease  for  twentv-one  years ;  bat  when 
the  matter  was  looked  into  it  was  found  th^  they 
could  not  do  so  because  they  had  only  a  term  of 
fourteen  years  in  them.  They  &ocied  they  could 
get  over  this  diflicalty  by  entering  into  a  covenani 
with  the  lessee  that  tney,  or  some,  or  one  <^  them» 
their  or  some  or  one  of  their  ezecutorR,  adminis- 
trators, or  assigns  shoald  and  would  ose  their  and 
his  best  endeavours  to  obtain  a  renewal  of  the 
lease  from  the  parties  capable  of  granting  the  same, 
and  that  in  case  and  so  soon  as  tbey  or  he  shoald. 
have  obtained.8uch  renewal,  they  or  he  shoald  and 
woald  forthwith  grant  to  the  lessee,  bis  executors^, 
administrators,  or  assigns,  a  lease  of  the  premises 
for  the  further  term  m  seven  years,  oommenoins 
from  the  expiration  of  the  term  of  foarteen  jeon 
thereby  granted,  at  the  same  rent  and  under  and 
subject  to  the  same  oovenants  and  afpwowata  ia 
all  respects  as  were  therwnbefine  reesrfed  and 
contained.  It  was  oontended  that  this  rasant  tliab 
they  were  to  prooare  a  renewal  at  aay  expmse. 
Bat  they  had  onty  power  to  grant  a  lease  at  a 
rack  rent,  and  had  no  power  to  covenant  to  grant 
at  a  future  date  a  lease  at  a  fixed  rent,  which  might 
tain  ont>  and  here  had  tamed  ont,  to  be  mvcb  mm 
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hftn  a  rock  rent.  The  qnestion  before  tlie  ooart, 
lowever,  vas  whether  trasteea  who  entered  into 
aoh  a  covenant  oonld  bind  their  snccessors  in  the 
iffice  of  trustee,  and  coald  bind  the  trast  estate 
o  lay  oat  money  in  parchaBing  other  property  in 
•rder  to  fnlfil  the  covenant.  It  was  clear  that 
bey  eonld  nob  so  bind  the  present  trasteea  or  the 
state.  The  order  of  the  Yiee-Choncellor  must 
herefore  be  dischaTged,  and  the  bill  most  be  dis- 
oisaed  with  ooste. 

Baogalut,  JJl.,  was  oC  the  same  opinion.  The 
>nly  power  the  trustees  had  was  over  property 
'onning  part  of  the  tmat  estate.  They  might 
lave  granted  a  lease  of  the  premises,  which  were 
sartly  freehold  and  partly  leasehold,  for  foorteen 
fean.  To  enter  into  a  covenant  that  they  would 
Dse  their  best  endeavoars  to  obtain  a  renewal,  and 
RroDld  thm  grant  a  lease  for  a  farther  term  of 
leven  years,  was  pvaotically  entering  into  an 
wreement  to  grant  a  lease  of  the  reversion, 
which  they  had  no  power  to  do.  Therefore  die 
trnst  estate  was  not  bonnd  by  the  oovensnt  in 
question. 

Baawell,  J.A.,  concurred. 

Jauea,  Xj.  J.,  added  that  there  was  no  groand  for 
saying  that  the  court  would  decree  specific  per- 
formance of  part  of  the  ^re«nent,  namely,  of 
tbat  part  which  related  to  tbe  freehold  portion  of 
ftfae  premises. 

Solicitor  for  the  appellants,  John  Burtcn. 

SoUcatan  tor  the  xespondents,  Spyer  and  B<m. 


Tutmday,  Nov.  14, 1876. 

(Before  Jaxxs  LJ.,  and  Baog&lut  and  Bajat- 
WKIi,  JJ.A.) 
£fl  The  Bbadtobd  TibucWAis  GoHPAxr.(a) 

Compan*/ — Winding-vp — ParUammlary  D«po»U — 
Af^^icatiotk  of  PepOBt^I««QZoenojr-~f^37mtare 
to  the  Grown. 

A  priVfMie  Ad  of  Parliament  incorporating  a  trant- 
way$  company  provided  that,  if  within  a  ofrtain 
time  the  und^^Udeing  should  not  be  eommleied  or 
ha^lhe  et^iUdpaidupandexpendedontheioorka, 
the  FarUamentary  depotU,  whiah  had  been  paid 
intooourt  inpurtuancetiftlie  standing  ordsra  of  the 
ffoiuea  of  Parliament,  should  either  be  forfeited 
to  the  Crown,  or  in  the  discretion  of  the  court,  if 
the  company  toaa  insolvent  and  hcui  been  ordered 
to  be  wound-up,  ehotdd  wholly  or  in  part  be 
applied  as  part  of  the  assets  of  tJie  company  for 
the  benefit  of  the  credUora. 

The  works  were  never  begun,  a  moZZ  portion  of  the 
capital  only  liming  been  tmhaerihed  for,  and  the 
eompany  was  ordered  to  be  wound-up  on  tlie 
grotindthal  itwa$  wuxble  to  pay  ii»  debts.- 

Seld  {reversing  the  densioj^  of  Mcdms,  V.O.)  that 
fhs  court  coidd  not  order  the  deposited  fund  to  be 
applied  as  part  of  the  assets  of  the  company  for 
the  payment  of  its  debts,  untu  U  was  proved  UttU 
there  were  dt:bt8  whicJi  could  not  he  pauL  hy  means 
qf  caUe  on  the  sluwehciders. 

This  was  an  appeal  from  a  demsion  of  ICalins, 

V.O. 

The  hearing  in  the  court  below  is  reported  iu 
34  L.  T.  Bep.  K.  S.  478,  where  the  facts  oi  the  case 
are  fallv  stated. 

The  yic»;OHANCEUX)R  held  that  the  oompany  was 
insolvent  within  the  meaning  of  the  pmvision  of 

(a)  BmpansA  bf  H.  Fiat,  Slq.,  BniMMt>Iaw~ 


its  Act  of  Parliament  stated  in  the  above  head- 
note,  and  that  the  deposit  ought  to  be  applied  in 
payment  of  debts  and  the  costs  of  the  winding-np 
in  priority  to  any  moneys  to  be  received  from 
fature  calls. 

From  thiu  decision  the  Crown  appealed. 

Uighy,  for  the  Crown. — The  effect  of  the  Tloe- 
Chancellor's  decision  is  to  apply  the  deposited 
fend  for  the  benefit  of  the  shareholders,  who  may, 
by  the  application  of  the  deposit  to  the  i»yment 
of  the  debts  of  the  company,  escape  any  further 
calls.  That  is  not  what  the  Act  says  shall  be  done 
with  the  deposit ;  the  Act  providea  that  it  shall 
be  applied  as  assets  forthebttoefit  of  the  creditors. 

IRggins,  Q.O.  and  Bradford,  for  the  offidal 
liquidators. — The  Act  says  that  the  deposit  shall 
be  applied  as  asaeta  for  the  benefit  of  the  creditors, 
if  the  company  is  insolvent  and  has  been  ordared 
to  be  wonnd-np.  That  is  jost  the  present  case, 
for  here  the  company  has  been  ordered  to  be 
wound-up  on  the  ground  of  inability  to  pay  its 
ddits.  The  Aot  does  not  say  that  all  the  sub- 
scribed capital  must  be  called  up  before  resorting 
to  the  deposit  for  the  payment  of  debto. 

J.  Pearson^  Q.C.  and  Madaren,  for  creditors  of 
the  company,  snpportod  tbe  Tioe>GluiaoeUor's . 
order. 

Without  calling  for  a  reply. 

James,  LJ.,  said:  I  am  of  opinion  that  tbe  order 
of  the  Yioe-OhanoeUor  in  this  ease  cannot  be 
sustained.  The  money  in  questim  is  inraiey 
deposited  promoters  in  porsoanoeof  the  stand- 
ing orders  of  tbe  Houses  of  Parliament  in  order 
to  secure  the  carrying  ont  of  the  works  which 
they  applying  to  Parliament  to  sanction. 
The  money  never  was  the  money  of  the  oompany, 
never  was  the  money  of  d»  shtfebtdders,  and  the 
question  is,  has  it  in  ^y  way  become  the  mone^ 
of  the  shareholders  ?  Wfast  the  legislature  said  is 
that  if  these  people,  who  have  obtained  authority 
from  Parliament  to  do  certain  things,  do  not 
within  a  certain  time  complete  the  works,  or  par 
up  and  expend  upon  the  works  half  the  caintal, 
then  the  money  deposited  by  the  promoters  is  to 
be  forfeited,  and  it  is  to  be  forfeited  fbr  the  benefit, 
in  the  first  instance,  of  the  landowners  and  other 
persons  who  are  entitled  to  compensation  forinjnzy 
to  their  properW,  and,  sulnect  to  that,  it  is  to  m 
forfeited  either  nr  the  benefit  dt  the  Crown  or  fbr 
tbe  benefit  of  the  creditors  of  the  oompany ;  bat 
there  is  nothing  whatever  to  show  that  it  ira« 
intended  to  be  forfeited  for  the  benefit  of  the  share- 
holders of  the  com[»n^,  and  that  seems  to  me  to 
f^ive  a  clue  to  the  meaning  of  the  Act.  The  money 
18  to  be  forfeited  and  primdfaeie  it  is  to  go  to  the 
Crown,  bat  if  it  is  made  to  appear  to  the  conrt 
that  there  are  creditors  of  the  company  who  are 
not  paid,  and  whose  debts  cannot  otherwise  be 
paid,  then  it  may,  in  the  discretion  of  the  court,  he 
applied,  Bo  far  as  may  be  necessary,  wholly  or  in 
port,  for  satisfying  those  creditors.  It  seems  to 
me  impossible  to  draw  the  line  which  the  Tiee* 
Chancellor  has  sought  to  draw  between  calls  tthidi 
were  made  before  the  winding-np  and  oalla  tlmt 
will  be  made  in  the  winding-up;  they  are  all 
equally  assets  of  the  oomiMny,  and  are  fonds 
primarily  and  properly  applicable  to  the  payment 
of  the  creditors  ana  of  the  costs  of  the  windinff-np; 
and  it  is  only  when  those  assets  have  eeen 
exhausted,  in  the  payment  of  the  debts  of  the 
company,  that  the  court  has  anyjorisdiefeioB  what- 
ever to  take  that  which  otherwise  wotdd  be  the  i 
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money  of  tite  Orown  from  tiie  Grown  and  givo  it 
to  tiie  liqaidator  or  recmTor  ct  the  company.  I 
am,  therefore,  o£  opinion  that  the  order  of  the 
Tioe*Chaooelk)r  in  this  case  ought  to  be  discharged 
wi^oat  prejadice  to  any  appiioabion  which  the 
liquidators  may  make  to  the  coart  when  they  can 
satisfy  the  court  that  they  are  unable  bo  pay  the 
debts,  having  osed  all  the  assets  of  the  company 
that  tJiiey  can  reasonably  get. 

Baooxuat,  J.A. — I  am  of  the  same  opinion. 
The  order  of  tha  Yice-Chancellor  can  only  be  asp- 
ported  DpoD  the  assumption  that  it  waa  an  exercise 
of  the  aiacretion  of  the  court  within  the  powers 
conferred  upon  the  court  by  the  18th  section  of 
the  Aotof  Parliament;  but  that  disoretion  can 
(mly  be  exercised  in  Uie  event  of  the  company 
bdng  inat^Tent,  As  I  follow  the  judgment  of  the 
Yice<!bancellor,  he  seemed  to  be  of  opinion  in 
tids  ease  that  there  was  eridenoe  that  the  company 
was  insolvent;  and  he  would  appear  to  bare 
arrived  at  that  conclusion  from  the  allegation  chat 
the  debts  exceeded  the  amount  of  the  assets  in  the 
hands  of  the  liquidators,  for  I  find  in  his  judgmenb 
the  following  words:  "The  court  is  ca  opiniou 
that  ihe  company  is  to  be  deemed  insolTent  when 
ib  was  ordered  to  be  wound-up  upon  the  ground  of 
insolvencv,  and  that  the  deposit  is  liable  for  pay- 
ment of  febe  debts,  including  the  costs  of  the  wiud- 
ing-up,  in  priority  to  any  moneys  received  from 
a£s  made  or  to  be  made  subsequently  to  the 
winding-up."  As  the  Lord  Jusbioe  has  already 
observM,  I  oannot  see  any  distinotnon  between 
calls  made  prior  to,  and  those  which  may  be  made 
after,  the  winding-np,  so  hr  as  regards  thnr 
li^iility  to  tiie  payment  of  the  debts  w  tAie  com- 
pany. It  appears  to  me,  having  a  due  re^rd  to 
the  provisions  of  the  18th  section,  that  recourse 
can  only  be  had  to  the  fhnd  in  question  fbr  the 
benefit  of  the  creditor^  and  not  for  the  benefit  of 
the  shareholders  of  the  company. 

BuHWELL,  J.A. — I  am  entirely  of  the  same 
opinion.   The  scheme  of  the  17th  and  18th  sections 

the  Act  is  that  the  promoters  who  deposib  this 
money,  and  who  are  the  originators  of  an  abortive 
scheme — in  this  case  so  abortive  that  the  tram- 
way ia  not  made,  nor  even  half  the  capital  sub- 
scnbed — shall,  if  the  scheme  proves  abortive, 
forfeit  the  deposit  money,  and  shall  never  Keb  ib 
back,  nor  get  the  benefit  of  it  in  any  way.  Kow, 
it  is  nob  forfeited  strictly  for  the  benmt  of  the 
Grown ;  the  Grown  has  not  any  meritorious  olium, 
bat  takes  it  as  a  sort  ai  vacant  property  that  must 
go  to  Bomebody.  jnst  as  it  takes  a  fine  or  anything 
3ae  of  that  kind;  but  then,  if  there  are  unhappily 
creditors  who  cannot  get  paid  ont  of  the  -assets  of 
the  company,  the  Crown's  right  to  the  fund  (the 
Grown  having,  as  I  said,  no  particular  merttoriona 
claim  ifO  it)  may  be  put  on  one  side  for  the  benefit 
<k  those  creditors  who  otherwise  would  remain 
unpaid,  and  who  are  not  guilty  or  responsible; 
bub  the  promoters,  as  I  have  said,  are  not  Co  get 
it,  nor  are  the  shareholders  who  have  done  nob  iing 
to  deserve  ib.  It  is  all  rery  well  to  talk  of  them 
as  innocent  persons,  but  they  have  tmsted  parties 
who  have  brought  forward  an  abortive  scheme. 
That  bein^f,  to  my  mind,  most  clearly  the  scope 
and  intention  of  the  Act  of  Parliament,  that  ia  to 
My,  that  the  promoters  in  the  case  aapposed 
dumld  not  have  the  deposit,  and  that  the  Grown 
should  take  it  if  there  is  nobody  else  to  take  it  ([ 
IsKve  out  of  consideration  the  payment  of  the 
otnjmBMSaxm  to  landovners  entitled),  but  that  the 
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oeditors  shonld  take  it,  if  tiiere  are  crediton  -who 
would  otherwise  be  unpaid,  it  is  manifest  to  my 
mind  that  it  never  was  intended  that  itshoold 
under  any  cirenmstauoes  be  applied  for  the  benefit 
of  the  sboreholders.  1£  it  were  to  be  so  applied, 
this  ludicrous  conseqnence  would  follow :  Sni^Mise 
the  shareholders  had  paid  but  ver^  little  upon 
their  shares,  which  is  perfectly  possible,  and  sup- 
pose the  debts  of  the  company  were  less  than  the 
deposit  money,  the  result  would  be  that  the 
liquidator  would  have  to  pa^r  &  dividend  to  the 
shareholders  out  of  the  forfeited  deposit.  K'ow, 
that  being  the  intention  of  the  Act  of  Parliament,, 
and  that  consequoice  following  if  the  deposit  were- 
applied  for  the  benefit  of  the  shorehohtors,  it  is 
manifest  to  m^  mind  that  this  company  ia  no6 
insolvent  irithm  the  meaning  of  the  18^  aaetion 
of  the  Act.  And  indeed  if  the  insolvency  intandrd 
by  that  section  were  what  Hr.  Higgins  contends, 
a  sort  of  not  paying — not  an  inability  to  pay,  not 
a  want  of  funds  wherewith  to  pay  if  they  ofaoae  to 
collect  them,  but  a  not  paving — it  seems  to  me 
that  the  word  "  insolvent '  might  as  well  hare 
been  left  oub  of  the  section,  because  when  »  com- 
panv  is  ordered  to  be  wound-up  it  is  neoeesanly 
in  that  condition.  It  seems  to  me.  therefore,  that 
this  company  is  nob  insolvenb  within  the  meaning 
of  this  claose.  But  assuming  ib  to  be  insolvBDtr 
it  is  also  manifest  to  my  mind,  with  great  sabmis- 
sion  to  the  learned  Vioe-Chaooellor,  that  be  ahoold 
not  hare  made  au  order  having  Uie  effect  of 
applying  this  forfeited  sum  of  money  to  the 
creditors  of  the  company  until  it  had  been  ascer- 
tained,  from  inability  to  realise  the  aseeta  of  the- 
company,  that  there  was  a  necessity  for  bo  d(Hng. 
That  has  not  been  ascertained.  Fbr  ooght  we 
know,  it  may  torn  oat  that  the  sharohoMew  of  the 
company  are  solvent,  and  will  pay  np  enoogh  to 
satisfy  all  the  creditors;  and  in  that  case,  in  my 
opiniw,  thwe  would  be  no  power  and  no  righc 
upon  the  part  oi  the  ooort  to  divert  any  <^  the 
money  from  the  Grown;  it  wonid  all  go  to  the 
Crown. 

Amaeal  aeeordingly  aUowedj  (he  eoaft  of  tit* 
Orown  on  ike  appeat  and  m  the  amrt 
bdow  to  hepaid  out  of  the  deponiei  find. 
Solicitors  for  the  appellants,  Raven  and  San. 
Solicitors  fbr  the  respondents,  WaUer  WMi 
Athurtl,  Aforrii,  and  Oo. 


Sainrday,  Dee.  2,  1876. 
(Before  Jases,LJ.,  and  BAOO&LUTond  Buicwxll,. 

JZe  Elizabeth  S.  (an  alleged  Innstic).  (a) 

Lvmacy — Petition  for  inquiry  hy  etranger~Ttf£et 
of  Mniiy^PetUwner  tndemiM^  fry  hi»  eoUalor 
—CoeU— Lunacy  Ecgulation  Act  1892  (25  ^2t» 
Vict.  e.  86),  «  11. 

On  a  petition  preeenUid  by  a  neighbour,  vho  watw 
relation  to  the  alleged  lunatic,  an  inquiry  VQ$t 
on  the  report  of  the  medical  vieitor,  directed  a»d 
retuUed  in  a  verdict  of  eanHy,  Af^  ike  terdi^ 
the  petitioner  obtained  from  hit  tolicitor  a  kUtr 
indemnifying  him  againet  the  eoai$  of  the  peti- 
tion. 

The  petitioner  ihm  preeenled  m  f^Um  meltk>§  /or 
payment  of  hie  costs  tmtofth*  mUyed  iimkhra 


Be  Elizabeth  S.  (an  alleged  lunatic). 
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ettala,  and  the  aUeged  lunatic  pretented  a  ero$» 
peiition  for  payment  of  aU  coaU  by  the  petUioner : 
The  eowrt  refuted  io  make  any  order  on  either 
^Uion,  on  the  ground  (haf,  on  the  one  hand,  the 
tnqtUry  had  really  been  instituted  by  the  peti- 
timet't  tolicitorfor  hia  own  prdit,  vthUe,  on  the 
other  hand,  the  medical  vieUort  report  jiiKowed 
that  an  inquiry  waa  jusHjied, 
LuNACT  petition. 
The  &cts  were  as  fuUows : 
Io  Jane  1876,  a  petition  (or  ion  inqniry  into  the 
«t&te  of  mind  of  Miss  Slisabeth  S.,  a  wealthy  lady 
<tf  77  jeure  of  age,  was  presented  hj  a  lUCr.  Bedfeam, 
«  next-door  neigfaboor,  bat  no  relation  of  the 
alkiced  lanatic 

court  directed  the  medical  visitor  to  ^port 
npon  case,  and  on  hia  report  tluit  there  was  a 
«as6  for  inqoiiy,  an  order  waa  made  for  an  inqniry 
a  jnry,  whioh  was  held  in  Oot.  1876,  and 
nanUed  in  a  verdiob  that  Hiss  Elizabeth  S.  was  of 
flonnd  mind  and  capable  of  managing  her  own 
affiurs. 

Mr.  Bedfeam  then  presented  »  petition  praying 
that  his  ooets  might  bepud  ontqf  Miss  S.  s  estate 
nnder  the  11th  seotion  of  the  liunaoy  Begnlation 
Act  1862  (25  &  26  Yiot.  c.  86),  whioh  empowers 
theooort  to  order  the  oosta  of  saoh  an  inquiry  to 
be  paid  onb  of  the  estate  of  the  alleged  lanatic. 

A  cross  petition  was  presented  by  Miss  S. 
praying  that  Mr.  Bedfeam  might  be  ordered  to 
pay  all  her  coats. 

In  support  of  the  latter  petition  it  was  soaght 
to  prove  that  Bedfeam  was  only  a  nominal  peti- 
tioner, and  that  he  had  presented  the  petition  in  ' 
the  intereata  of  his  solicitors,  who  on  the  6th  Oct. 
had  given  him  a  letter  of  indemnity  from  any 
cost  in  connection  with  the  lunacy  inquiry. 

On  the  other  band,  Bedfeam  deposed  that  he 
had  acted  bond  Me  in  the  belief  that  Miss  S.  was 
insane  and  oaght  to  be  better  cared  for ;  and  tihat 
the  letter  of  indemnity  was  giren  him  after  the 
inqmry,  and  not  in  parBoanoe  cX  wtsj  ^Tions 
bargain.  ^  He  also  stated  that  his  petition  had 
resulted  in  Miss  S.  being  mnoh  better  oared  for 
than  before. 

W.  W.  KaralaJee,  for  the  petitioner  Bedfeam. — 
The  oonrt  has  always  been  unwilling  to  deprive 
petitioners  of  their  costs  in  cases  of  this  kind.  As 
Tamer,  L.J.,  said  in  Be  F.  (2  De  G.  J.  &  Sm. 
1*0),  "  The  court  ought  not,  in  my  opinion,  to  be 
astate  in  discoTering  grounds  for  depriving 
persons  who  commence  proceedings  in  lunacy  of 
(heir  costs,  if  they  had  fair  reasons  for  believing 
that  the  persons  whose  sanity  is  to  be  inq^uired 
into  were  in  snob  a  state  as  to  require  the  mter- 
vention  of  the  court  to  protect  their  persons  and 
pn^terty."  In  this  case  the  report  of  the  medical 
Tiattnr  shows  that  we  had  fiur  reason  for  such  a 
beliflC  He  Also  cited 
StO.,  L.  Bep.  lOGLTC. 

Bti^»haw«t  Q.G.  and  Q.  C.  JPtiee,  for  the  alleged 
hmatiOL— The  petitioner  is  indonniBed  agsdnst  the 
costs  of  the  inqoizy,  and  he  is  asking  them,  not 
for  himself,  bat  for  his  solioitOTS.  To  be  entitled  to 
costs  nnder  the  11th  section  of  the  Lunacy  Begn- 
lation Act  1862,  a  petitioner  mast  show  that  ne 
was  acting  bond  fide  and  at  his  own  risk  in  pre- 
sentina  the  petition.  That  was  not  so  in  this  case. 
The  petitioner  was  clearly  a  tool  in  the  hands  of  his 
solicitors.  We  onsht  to  be  paid  onr  costs  by  the 
P^tioner,  uid  the  Tact  tiiat  uey  wonld  fell  on  his 


solicitors  will  not  deter  the  oonrt  from  makingthe 
order  for  which  we  pray,  for  in  Me  Jonee  (L.  Bep. 
6  Ch.  497)  it  was^  held  that  where  a  solicitor 
engages  to  indemnify  the  plaintiff  in  a  sait,  and 
has  the  control  of  the  suit,  ne  will  be  ordered  to 
pay  the  defendants  their  costs  of  the  suit  when 
dismissed.   They  also  cited 

Cockle  V.  WhiUng,  1  Bnss  Sc  My.  43 ; 

Attorney  OentraX  v.  Bkitmer^s  CompoMf,  Coop.  Ch. 
Eep.  7. 

Phear,  who  appeared  for  a  sister  of  the  alleged 
Innatio,  was  held  to  have  no  locue  tiandi. 
W.  W.  Kartlahe  in  reply. 

Jucss,  L.J. — It  is  important  not  to  lay  down 
any  rule  or  eetablisfa  any  precedent  which  would, 
on  the  one  hand,  discourage  applications  to  the 
court  for  the  protection  of  persons  who  appeu'  to 
be  in  a  state  of  mind  requiring  protection,  or 
which  would,  on  the  other  hand,  give  too  much 
encouragement  to  speculative  petitions,  which 
may  be  presented  for  the  purpose  of  patting 
profits  into  the  pockets  solicitors.  In  the  pre- 
sent case  we  are  of  opinion  that  the  petitioner 
ODght  not  to  be  orderad  to  pay  the  costs  of  the 
inquiry,  as  the  report  of  the  medical  visitor 
showed  that  the  case  was  one  whioh  jostified  an 
inquiry.  But,  on  the  other  hand,  as  the  solioitw 
evidently  started  the  thing  with  a  view  to  his  own 
profit,  and  induced  the  petitioner  to  allow  his 
name  to  be  used,  we  think  that,  as  the  solicitor 
took  the  chance  of  profit,  be>>ii^ht  equally  to  take 
the  chance  of  loss,  and  as  his  speculation  has 
fiuled  he  must  bear  the  loss.  There  will,  therefor^ 
be  no  order  on  either  petition. 

BAGQA.LIAT  and  BuinrBLL,  J.J.A.,  oonoarred. 

SolicitoTS  for  the  petitioner,  Fitman  and  Lane, 
agents  for  Autiy  and  Bon,  Sheffield. 

Solicitors  for  the  respondents,  Pt^^rtm  and 
PhUlipBt  agents  for  Smith,  Hvnde  and  BmUh, 
Shef^ld ;  Prior,  Bigg,  Ohureh  and  Adams. 


Friday,  Dee.  15, 1876. 

(Before  Jakes,         and  Bi&euui  and  Bbeti. 
JJ.A.) 

Be  DaIGLEISE's  SBTTLEl[B1!IT.(a) 

Trustee  of  leaseholda—Intettaey— Death  of  truaite 
witAouf  legal  personal  r^reaentative—VesUng 
order— BeappoT/tUmeni  of  new  irwtees—Truetee 
Jet  1850  (18  ^  14  Viet.  e.  60),  ««.  15,  32,  34. 

Where  a  soU  or  twrvUring  trustee  of  leaaeholda  hat 
died  iaieskUe,  and  has  no  legal  personal  rsprs- 
seniaUve,  and  a  new  trustee  hoe  been  duly 
appointed  in  his  place,  the  court  has  power  undar 
the  34th  section  of  tlie  Trustee  Act  1850,  to  mdhe 
a  vesting  order;  and  the  court  wiU,  under  the 
32nd  section,  reappomi  the  trustee,  who  hoe 
already  been  dtdy  appointed,  for  the  salte  of 
making  a  vesting  order  under  the  34Ah  section  qf 
the  Ad. 

DeeiHon  qfJeaad,  UJl.,  reversed. 

This  was  an  appeal  from  a  decision  of  the  Hastor 

of  the  Bolls. 

The  facts  were  briefi«  ea  5oUow  •.  . 

Underasettlemeut 

cf  Mr.  and  Mrs.  ti-A^tf*^?,J^iS^v^^ 
became  vested  in  & 
had  left  no  legal  pe^  " 
Two  new  trustee^ 

(a)  SapocMdbj 
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»  povtr  in  the  eettlement,  and  a  petition  was  pre- 
Bentod  before  Master  of  the  EoUa  asking  that 
the  leaaeholda  might  be  vested  in  them. 

.ffis  Lordship  refused  to  make  the  order,  saying 
that  the  difficulty  was  tbab  the  34t1k  seodon  of  the 
Trnatee  Act  1850  enacted  that  the  vesting  order 
should  have  the  same  effect  as  if  the  person  or 
persons  who  before  sooh  order  were  the  trostees 
Or  trustee,  if  any,  had  duly  executed  all  proper 
omvejaoiies  and  assi^;nmentB  of  the  lands.  Here 
there  was  no  ijerson  in  whom  the  leaseholds  were 
Tested ;  there  was  therefore  no  person  who  oould 
execute  a  conveyance  of  the  leaBeholdst  ftnd  a 
vesting  order.,  which  coald  have  no  greater  effect 
than  a.cQnyajanoe,  wonld  bea  mera  noUity.  What 
tba  ooiut  waa  asked  to  do  was  reallj  to  tuce  upon 
itaelf  tb«  foDationi  of  the  Probata  Ooarfc^  and 
grant  limited  administration  o£  tha  intestate's 
estate  withoat  citing  hia  next  of  kin.  And  hia 
Lmrdahip  aocordin^y  refused  the  ^plication. 

From  this  deoiaum  the  petitioner  appeajed. 

QrahaM  RagUngi,.  Q.C.»  for  the  appellant  stated 
the  fluts.  [BaoqaUiAy,  J.A — la  not  this  point 
settled  by  our  decision  in  He  Satkbone  (L.  Bep.  2 
Gh.  D.  483)  P]  That  decision  virtoally  overruled 
the  decision  of  the  Ifaeter  of  the  Bolls  in  the  pre- 
sent oase.  Bat  tiierd  is  another  iy>int  as  to  the 
reappointment  of  the  tmateea  who  have  already 
been  appointed  under  the  power,  and  we  aak  for 
leave  to  amend  Hie  petitiDn  by  praying  that  tiiose 
gentlemen  may  be  reappointed  b^  the  court,  in 
order  to  nva  the  court  joxiadicuon  to  make  the 
Teating  order.  The  Master  of  the  BoUa  seemed  to 
disapprove  of  appointing  as  new  trnateea  persona 
who  had  already  been  appointed. 

JjJCBS,  hJ. — I  see  no  otgeotioB  to  anoh  an 
i^pointment,  and  the  order  prayed  for  will  be 
made  on  the  pnodnotiDn  of  an  aSSSdavit  of  their 
fitness.  The  matter  must  therefore  be  mentioned 
to  OS  again,  and  on  prodnotoon  of  the  affidavit  the 
order  prayed  for  will  be  made. 

Baqqulat  and  Bbbtt,  JJ A,  concnrred. 

SolioitorB,  SarrimtM, 


Thwreday,  June  2, 1876. 
(Befinre  Juus  and  Hbllish,  L  JJ.,  and  Back 

OUUT,  J.A) 

Sr  parte  Fssnuia ;  Be  Wilson  and  AsHsiaoNa.  (a) 

Janhrviptq/ — Idguidalion — Appoiniment  of  trustee 
•more  than  nai  Tnonih*  after  filing  of  petition — 
Bankruptey  Act  1869  (32  ^  33  Vict.  e.  71)  se.  6, 
11,  and  125,  sub-eect.  7. 

The  Oowi  of  Bankrui^qf  vtiU  not  order  the  regie- 
titaUon  of  a  retohition  for  liquidation  and  fhe 
a^ppointment  of  a  trustee  passed  more  f/tan  six 

,  months  after  the  filing  of  tlie  petition,  for  /A* 
appointmeai  of  a  trustee  under  a  liquidation 
tuition  i$  equivalent  to  an  adjudiccdion  of 
bankrupteut  which  can  Ofoly  be  made  in  respect  of 
an  act  of  ftonXtrupfei/  eommiiiad 
montA*. 

This  waa  an  appeal  team,  a  deoision  of  Mr.  Begis- 
trar  Pepya,  silting  as  Chief  Jndge  in  bankruptcy. 
The  facts  of  the  case  were  briefly  as  follows : 
Qeoif|e  Wilson  and  Walter  Armstrong  oarried 
on  busmess  in  partnership  as  woollen  manu- 
facturers in  London,  and  also  at  Hawick,  in  Scot- 
land, in  partneivhip  with  G.  J.  Wilson  and  S.  M. 
Wilaon. 


(a)  Baported  bj  H.  Fb&t,  Xmi.,  BuzMmtt-lAw. 


On  the  12th  July  1875  the  Scotch  firm 
adjudicated  btmkmpt  in  Scotland,  and  on  the  i 
day  separate  a^jnaioations  were  made  ^ 
earn  of  the  partners  except  Armstarong,  against 
whom  a  petitiw  was  filed  m  Sootlsjid  on  the  10th 
Aug.,  under  which  he  waa  adjodioated  a  benkmpt 
on  the  17th  Aug. 

The  estates  ofall  the  partners  wereseqaestntadr 
and  Mr.  T.  S.  Lindsay  was  appointed  trostee;. 

Ou  the  same  12th  Jnly,  George  Wilaon  and 
Walter  Armstrong  filed  &  petition  for  liqaidaticm 
of  their  afEairs  by  acrangement  in  the  Londoa 
Bankruptcy  Coorb. 

Under  tbia  petition  tlra  firat  meeting  oC  the 
creditors  was  held  on  the  10th  Aug.,  bi^  ma  ad* 
jonrned  fbr  six  months  in  order  to  wait  for  die 
deoiston  ot  the  Sootoh  Ooorts  opon  the  qnestioQ 
wiMtbar  the  eaiatooE  theLondai  firm  beloaged  to- 
the  tawtee  in  the  Sootoh  baokraptoy  or  to  the 
credibws  of  the  London  firm  <mly. 

On  die  lObh  Feb.  1876,  the  adiouniad.  meeri  ng 
nnder  the  liqnidation  petition  was  held.  None  of 
the  joint  (»<editora  of  the  firm  attended,  bat  the 
separate  oreditora  of  AimstnuiK  passed  reaida- 
tioos  in  &voar  of  a  liqaidation,  mr  the  af^eint- 
ment  of  a  Ivnatesk  ana  gmnttag  the  debtor  his 
disobarfie. 

Mr.  Begiatrv  Fepys,  sitting  aa  Chief  Jodge  in 
Baoknaptov,  hald  (affirming  a  deoision  <A  Mr. 
Begiatrar  Keene)  that  all  the  estates  of  the  part- 
ners, both  joint  and  separate,  were  vested  in  the 
Scotch  tmatee.  and  that  there  was  no  eetato  fix- 
liquidation  in  the  London  Court  o£  Bankcnptcf, 
and  ha  aooondingly  refosed  to  re^pstw  the  Bsaolu> 
tion^ 

Some  of  AnutroDg*s  separate  crediftDn  ^ 
peeled  feom  this  deosion. 

0.  Onmw  and  SarGmwre  LoMrenoe,  for  the 
appdlants,— Ihe  tilie  of  the  tmstee  appointed  by 
the  separate  areditora  relates  back  to  the  filing  of 
the  liquidation  petition,  and  has  priority  over  the 
title  of  the  Sootoh  tmstee,  which  only  dates  bxm 
the  10th  Aug.,  when  the  aepMsto  petition  was 
filed  in  Scotland  aminst  Armstrong.  CJambb,  LJ. 
—The  6th  section  ol  the  Bankruptcy  Abt  1869  pro- 
vides that  no  person  ahaU  be  a4)itd|[ed  a  bankrupt 
on  any  of  the  grounds  mentioned  m  the  aectaoB, 
unless,  tJie  aob  of  bankniptoy  on  whioh  the  adjodi- 
cation  is  grounded  has  ooourred  within  six  mondis 
before  the  presentation  of  the  petition  for  adjt^ 
oatian,  .and  s.  125.  8ub<8.  7,  makes  the  appointment 
of  a  trustee  under  a  liquidation  eqniraleat  to 
the  preeentatien  of  a  petition  in  bankmpt^.] 
Section  11  makes  the  bankruptcy  relate  baok  to 
the  time  of  the  firat  of  the  aoto  of  faanfanrntsr 
that  may  be  proved  to  bare  been  oomuHttea  1^ 
the  bankrupt  within  twelve  mmths  next  preceding 
the  order  of  adjudication.   They  cited 

B»  varte  Dwi^nan;  Aa  m»stXL2&  L.  T.  B«p.M.S. 
L.Bep.6Ch.605; 

Em  parts  Syle* ;  Re  fdwordc,  L.  Bep.  16  Bq.  9A. 

¥inlaiy  Knight  (with  him  Betjamin,  Q.C.),  far 
the  Scotch  trustee,  was  not  called  upon. 

J&HEB.  L  J.— When  we  look  at  the  provisi(ms  flf 
the  Bankrupty  Aot  1869,  it  becomes  clear  that  the 
estete  in  this  case  is  vested  in  the  trustee  in  the 
Scotch  bankruptoy.  The  Act  has  made  prooeeihiigs 
in  liquidation  aa  far  aa  possible  like  proceedings 
in  bankruptcry.  It  giveB  the  tmstee  in  a 
liquidation  the  same  ri^te  as  a  trastee  in  bank- 
ruptoy,  but  it  gives  him  no  higher  r^ts.  "Bf  the 
7th  .ub.»otion  of  thg,l|5t|^«e@f)g^^ 
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jnent  of  a  trustee  under  a  liquidation  is  made 
jeqnivalent  to  the  presentation  of  a  petition  in 
liwikmptcy  or  an  order  of  a^odication  in  bank- 
raptc^.  Bu  t  the  6th  section  of  the  act  an  order 
of  adjudication  in  bankruptcy  can  only  be  made 
in  respect  of  an  act  of  bsmlmiptcy  committed 
vithin  six  months  before  the  presentation  of  the 
petition  for  adjudioation.  Therefore,  apart  from 
all  coneiderations  irhioh  might  make  the  court  re- 
luctant to  interfere  with  the  tiUe  of  the  Scotch 
trustee,  the  resolutions  in  question  can  have  no 
powertOTestany  estate  in  the  trustee  appointed  by 
them.  The  creditors  ohose  to  adjourn  uie  meeting 
for  six  months*  and  it  was  then  too  Iwbe  to  appoint 
ft  trustee. 

Hellish,  L.X,  and  Baggallat,  JJL,  concnrred. 
Appeal  aeeordingly  dismUsed  with  cosU. 

Solicitor  for  the  appellants,  W.  A.  Crump  and 
■Btm. 

Solicitors  for  the  respondent,  8tmmu,  WUkm- 
'«m  and  JSTomM. 


Thundaj/f  Jan.  18. 
tBefine  Jaicss,  L.  J.  and  Bkucwxll  and  Axphlett, 
JJA.) 

Ex  parte  Brigstocke  ;  Be  BBiG8T0CKE.(a) 
■^anhrwptcy — Debtor's  rawmcyM — Tender  of  peH- 
Uonmg  creditor's  debt  and  ootta — Dieareiion  of 
eouri  as  to  making  adjudieation—Bttr^hruptou 
.  Act  1669  (32  ^SSTtoe.  e.  71)  s.  2,  tvb-aectj, 
n.  8.  9. 

Where  on  the  kaaring  of  a  htmkrttfky  petition 
founded  upon  a  d^tor's  neglect  io  cormXa  loith 
a  debtor'e  summons,  a  tender  i$  made  of  the  JkiU 
amount  of  the  peiitioniMg  eredHoi'g  debt  and 
costs, 

Semble,  that  the  cowrt  has  a  diseretionairy  power 
to  refuse  to  make  an  a^udieaiion,  edtkough  ihe 
debt  and  the  act  of  banJtniptcy  haoe  been  proved 
to  its  sati^action, 

Tms  was  an  appeal  from  an  order  of  Mr.  Benstrar 

Spring  Bice,  sitting  as  Chief  Jodge  in  Bank- 

nptcy. 

'  The  facts  of  the  case  were  briefly  as  follows : 

On  the  21st  Oct.  1876.  Uesirs.  Standen  and  Oa 
obtained  a  judgment  in  the  !Ex6heqner  Division 
against  one  AagnstuB  Brigatooke  for  a  debt  of 
1001.  and  costs. 

They  then  issued  a  debtor's  summons  against 
liim  for  the  judgment  debt,  and  Brigstocke  having 
&iled  to  eompW  with  it,  they,  on  the  9th  Deo., 
filed  a  petition  for  an  adjudication  of  bankruptcy 
agi^stbim. 

./The  petition  c«ne  on  for  bearing  on  the  20th 
December.  At  the  request  of  tbe  debtor's  soli- 
ator  tiie  hearing  waa  then  adjourned  till  the 
nulowing  daj,  aod  on  the  actjonraed  bearing  the 
oebtor's  solioitor  stated  that  he  was  prepared  to 
pay  at  once  to  the  petitioning  creditors  1501.  for 
utdr  debt  and  oosts,  and  under  thme  oinsom* 
stances  he  contended  that  no  adjndici^ion  ought 
to  be  made. 

The  Registrar  nerertheless  made  an  order 
wjudicating  the  debtor  a  bankrupt. 

From  this  order  the  debtor  appealed. 

JTinslow,  Q.C.  and  BuekneU  for  ihe  appellant. — 
Begistrar  was  not  bonnd  to  make  an  adjndi- 
<*tion,  bnt  had  a  discretion  in  the  matter.  The 

(>)  Baiartod  br  H.  Put,  Btq.,  Baafrtv^tXnr. 
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I  act  of  bankn^tcT  committed  hy  fulure  to  oom- 
plr  with  the  debtor's  sammons  iraa  one  upon 
wbioh  no  creditors,  except  those  who  issued  the 
debtor's  summons,  could  obtain  an  adjudioation : 
{Ex  parte  Wier;  Be  Wier,  25  L.  T.  Rep.  H.  S.  369 ; 
L.  B«p.  6  Oh.  875.)  It  is  true  that  in  £0  pairte 
Boss,  Be  WhaOey  (30  L.  T.  Rep.  N.  S.  474;  L. 
Bep.  18  Eq.  375}.  Bacon,  O.J.  held  that  after  a 
bankruptcy  petition  had  been  presented  on  the 
ground  of  a  failure  to  comply  with  a  debtor's  sum- 
mons, the  petitioning  creditor  is  not  bound  to 
accept  payment,  but  is  entitled  to  insist  upon  an 
adjudication  upon  proving  his  debt  and  the  com- 
mission of  the  act  of  bankruptcy.  Bat  it  woald 
be  very  hard  if  a  man,  woo  may  be  peifeotly 
BolvfflilC  must  be  adjudicated  a  bankrupt  when  be 
has  (oiuK^^  diapoted  a  debt  which  he  was  ready 
and  willing  to  pay  as  soon  as  the  court  had 
decided  that  it  was  due.  They  referred  to 
Tha  Bankniptqr  Aot  1899,  H.  7. 8, 9,  72. 
/.  A.  Creed,  tor  the  respondents,  petitioning 
creditors. — Tlie  rwtstrar  was  right  in  making  tbe 
adindication,  all  tne  reqnisitee  mentioned  in  the 
8th  section  of  the  Act,  Laving  been  proved.  If 
the  registrar  had  an^  diacretioa  in  the  matter,  he 
made  a  proper  exercise  of  it,  for  the  debtor  failed 
to  keep  the  understanding  uptm  which  the  ad- 
journment of  the  hearing  from  the  20tli  Deo.  to 
the  following  da^y  was  consented  to  by  the  soli- 
citor of  the  petitioning  creditors,  namely*  that  the 
debtor  wonld  be  prepu«d  on  that  day  to  make  an 
arnmgeinent  to  pay,  not  only  the  debt  of  the 
petitioning  creditors,  but  also  the  debts  of  several 
other  creditors  for  whom  tiie  same  et^tor  was 
acting. 

At  this  Btu8  their  Lordship  expressed  a  widi 
that  tbe  soKottor  of  tlu  peUtioning  creators  should 
give  evidence  on  this  point.  He  was  aooordingly 
sworn,  and,  in  answer  to  questians  put  to  lum  by 
the  coort,  he  stated  that  he  had  consented  to  the 
adjournment  only  npon  the  faith  of  the  above- 
mentioned  nndraBtuiding  ;  and  tbid>,  when  the 
tender  of  the  150Z.  was  made  at  the  adjourned 
hearing,  he  refused  to  aooept  it  on  the  ground 
that  the  other  debts  must  also  be  paid. 

Winshw,  Q.O.,  in  reply. 

Jahss.  L.J. — I  am  of  opinion  that  the  order  of 
the  r^^iatrar  must  remam.  I  will  not  say  that 
there  was  an  absolute  obligation  on  the  registrar 
io  meka  an  adjudication  when  the  statntOTy  re- 
qnisites  had  been  proved,  but  the  debtor  waa  ready 
aod  willing  to  pay  the  petitioning  creditors*  dem 
and  oosts.  I  can  ctmceive  a  case  in  which,  there 
being  a  bond  fide  dispute  as  to  a  debt,  the  alleged 
debtor  might  choose  to  attend  before  the  registrar 
and  resist  the  claim.  Then  suppose  tbe  registrar 
hears  the  oase  and  oomes  to  the  conolueiou  that 
the  creditor  has  established  a  debt,  say,  of  lOOZ., 
wherenpon  the  debtor  says,  I  will  pay  the  lOOZ.  and 
costs.  In  such  a  oase  I  think  it  would  be  mon- 
Btroualy  bard  that  a  man  should  be  made  a  bank- 
rupt who  had  all  alcnig  intended  to  pajr  the  debt 
claimed,  if  it  should  be  proved  asainst  him.  It  is 
not,  however,  necessary  to  decide  that  point  now. 
Here  the  words  of  the  A]ot  of  Parliament  have  been 
complied  with ;  ^e  requisites  to  an  adjudication 
stated  in  the  8th  section  have  been  proved.  The 
hearing  of  the  petition  was  adjonmed  by  oonmit 
for  the  puxpose  o(  sn  arraageiiwat  being  nade  to 
pay  luit  onliy  the  petitionnig  orediten^  debt,  bat 
also  the  debts  of  other  creditorB,  and  that  being  so 
it  WH  a  bxeacdL  of  lUtt  to  iise  tlM  a^on^un^Jte 
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I  of  makinBa  tender  of  the  petitioning 
itan'  debt  only.  Thore  is,  therefore,  no  equit- 
able groand  on  nbioh  we  can  interfere  witb  the 
legal  right  of  the  petitioning  oreditors. 

Bbaicwbll,  JA. — I  am  d  the  same  opinion.  I 
think  the  ntmoBt  we  can  eay  is  that  the  registrar 
may,  under  o6rtain  circamstanoea,  decline  to  make 
an  adjadioation  when  a  tender  has  been  made  of 
the  petitioning  creditor's  debt,  in  other  words, 
that  the  registrar  bad  a  discretion.  Bat  la  the 
present  case  I  think  the  registrar  was  not  boand 
to  exercise  his  discretion,  and  refuse  to  make  an 
adjadicaldon,  if  he  has  sach  adisoretiim. 

Ajephlbtt,  J.A. — am  of  the  same  opinion.  I 
have  nothing  to  add  except  that  oar  decision  in 
this  case  must  not  be  taken  to  mean  that  an  adja* 
dication  mast  in  all  cases  follow  as  a  matter  of 
coarse  when  the  statutory  requisites  have  been 

E roved  to  ezlst.    I  can  conceive  each  oases  as  the 
ord  Justice  has  referred  to,  in  which  the  ooort 
might  properly  refhae  to  make  an  adjudication. 

Appeal  aecordingjaf  dwnisaad  viUh  costs. 
SolioitOT  for  the  appeUant,  A.  Lealie. 
Solicitor  for  the  respondentB,  Q.  B.  Worman. 


SrmNGS  AT  WBSTMINSTER. 
Thuradatft  Jan,  12. 
(Before  CocKBUsK,  C.J.,  Bbjeti,  JA.,  and 

AufHLETT,  J.A.) 

Baker  and  akoxueb  v.  Oixxa  anb  akqtheb.  (a) 

CoaU— Order  LV- — AppUcation  to  judge  after 
trial. 

By  Order  LV.,  where  awy  action  is  tried  by  ajwy 
coats  follow  the  event,  "  unlesa  upon  application 
made  at  the  trial  for  good  cause  shown,  the  judge 
h^ore  whom  $uch  action  or  wtua  w  tried,  or  the 
eourf,  shall  otherwise  order.'* 
Some  time  qfler  a  iriai,in  whiiA.plain^ff'e  obtained 
a  vKvKet,  the  judge  htfore  whim  tte  odMm  was 
tried  made  «n  order  on  a  nunmone  U^ben  out  at 
clusmhere,  that  pkuhHfs  ehouid  pay  their  own 
coats  subsequent  to  payment  into  court.   No  ap- 
plication was  made  at  the  trial 
Held,  aprming  the  decision  of  the  cowri  bdow,  that 
the  application  should  have  been  made  to  a 
Dimsional  Court,  and  the  judge  had  no  jurisdic- 
tion to  make  the  order. 
A?FEAL  by  the  defendants  from  the  deoision  of 
Kelly,  C.B.  and  Cleasby,  B.,  sitting  for  the  Queen's 
Bench  Division,  reported  ante  p.  671,  where  the 
facts  are  stated. 

FiUkuion,  for  the  defendants,  used  the  same 
argoments  as  in  the  coart  below. 

Geary,  for  the  plaintiffs,  was  not  called  on. 
CocKBDBK,  C.J.— I  am  of  opinion  that  this  ap- 
peal oughD  to  be  dismissed.  The  Judicature  Acts, 
and  the  Orders  and  Boles  made  under  them, 
among  other  things  deal  with  the  case  of  costs 
imndental  to  prooeedinga  ap  to  the  time  aS  trial 
and  the  retoming  of  the  verdiot.  There  is  a  pro- 
-vision  by  which,  while  aa  a  g^wral  rule  costs  are 
to  abide  the  event,  power  is  given  to  the  judge  at 
the  trial  to  make  an  order  respecting  obsts,  when 
he  thiaka  it  right  that  there  snonld  be  a  departaro 
from  the  general  principles  which  are  usually 
carried  out  by  the  Acts.  There  is  also  poirer  given 
in  the  same  Order-^md  it  is  an  Order  which  by 
bcang  made  under  the  provisiong  of  the  Judicature 

(■)  BeporMI  fey  r.  B.  Soioxini  Bsq„  AsbMcmSJaw. 


Acts,  acquires  the  force  of  an  Act  of  Parliament — 
to  the  court  to  make  an  order  with  reference  to 
costs,  so  as  to  deprive  the  suooesafal  party  of  the 
costs  to  which  ho  would  otherwise  be  entitled. 
Now  the  question  is,  whether  in  the  present  caso 
either  of  these  courses  has  been  pursaed  by  the 
party  who  under  the  ciroumBtancee  of  the  case 
unfortunately  did  not  get  the  verdict.   A  witness 
made  a  slip,  and  imintentionally  stated  what  was 
not  the  fact,  and  in  consequence  of  that  evidenoe 
the  verdict  passed  for  the  plaintiffs,  bat  the  wit- 
ness has  since  declared  that  he  made  a  miatake,  and 
if  his  evidenda  at  the  trial  had  been  correotlyKXTO^ 
the  verdict  as  to  the  item  to  whioh  that  evidenoe 
related  ought  to  have  been  the  other  way.  As  to 
the  other  sum  (IZ.  19s.),  the  verdict  woold  atead, 
bat  then  as  to  tiiat,  it  appears  that  the  defendants 
were  mi^ed  by  the  partionlars.    There  were 
groands  for  an  application  for  a  new  trial,  and 
suoh  an  application  was  made,  bat  in  oonaeqaenoe 
of  the  sum  for  which  the  verdiot  was  given  berag 
too  small  to  entitle  the  defendant  to  a  new  triajQ 
the  application  was  refused.   The  qaestion  then 
arises  what  the  defendants  should  do-   No  ^plica- 
tion had  been  made  to  the  judge  at  the  trial  as  to 
oosts,  but  it  was  open  to  the  defendants  to  apply 
to  the  court  for  an  order.   That  course  waa  not 
pursaed ;  but  they  took  out  a  summons  before  the 
judge  at  chambers  to  make  an  order,  and  the 
judge  referred  the  matter  to  HuddlesbHi,  B^  who 
had  presided  at  the  triaL  The  &ot  was  overlootod 
that  no  qipUcation  had  been  made  to  HnddleatoOr 
B.,  at  the  (dme     tiie  trial.  We  have  to  decide^ 
first,  whether  Hnddleston,  B.,  gu&  judge  at  Nisi 
FrioB,  had  jarisdiccion  to  make  the  wdar.    I  am 
dearly  of  t^micm  that  he  had  not,  for.  as  the  judge 
presioing  A  the  trial,  he  was  fuac^  o^Scio.  The 
next  quMtion  is,  whether  he  liad  inrisdictitm  as  a 
judge  repres^ting  the  oonrt.   It  may  be  takem 
that  the  order  was  made  b^  him  aa  judge  at 
chambers,  and  I  am  clearly  of  opinion  that  he  had 
no  such  power,  for  the  cider  says  that  where  the 
application  is  not  made  to  the  ludge  at  the  tnal, 
it  IS  to  be  made  to  the  court.   Here  there  was  an 
application  to  the  court  not  to  make  an  order  in 
the  exercise  of  original  jurisdiction,  but  on  appeal, 
and  the  court  very  properly  decided  that  Hoodlo 
ston,  B.,  was  acting  uUra  vires  when  he  made  the 
order.  If  an  apphoation  wwe  made  to  the  ooott 
under  Order  L v.,  the  conrt  coold  deal  with  the 
matter,  but  the  question  is,  can  we  deal  with  it 
nowP  I  think  not,  for  the  case  cornea  before  na 
on  appeal  from  the  court  below,  and  the  decjiaoo 
of  the  court  was  right.  We  cannot  make  in  ardor 
in  the  first  instance  oorselves;  we  can  on!^  say 
that  the  (xder  now  appealed  a^nst  waa  ri^i^ 
without  prejadice  to  an  application  to  the  court 
below  under  Order  LY.   The  sections  whioh  were 
cited  for  the  defendimts  do  not  apply  here,  bat 
the  special  provision  as  to  costs  contained  in 
Order  LY.  applies,  and  by  that  order  the  appb* 
cation  must  he  made  to  the  judge  at  the  trial  or 
to  the  court,  but  not  to  a  judge  at  chambers.  In 
the  sections  and  rules  by  which  jurisdktioo  is 
given  to  a  jndge  at  chambers,  there  ia  a  special 
provision  to  tlut  effect ;  bat  here  it  ia  ptondsd 
that  the  jndge  at  the  trial  or  the  court  ault  eiar- 
cise  jurisdictiont  and  if  parties  wish  to  vary  the 
general  rale  as  to  oosts,  they  must  make  aa  eip6&' 
cation  for  that  purpose  as  provided  by  Order  XT. 
The  appeal  will  be  dismissed. 
Bbeii,  J  JL— In  this  case  Uwrt  liaa  btuL  k^^U 
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if  a  jazy,  and  ths  Terdiofe  wu  Ibr  the  i^aintifE  for 
a  amall  unoant;  an  ^iplioataon  tea  a  noir  trial 
was  made  and  iraa  rofased,  eo  the  oase  most  be 
taken  for  the  purposes  of  oar  decision  as  if  the 
verdict  was  right.  Ad  application  was  afterwards 
madetoHnddleston,  B,,  inapeoaliar  my,  to  make 
an  order  as  to  costs.  The  application  was  not  made 
at  the  tnail,  but  was  made  afterwards  in  conse- 
quence of  something  which  came  to  the  know- 
ledge of  the  defendants  after  the  trial.  The 
anestion  now  is  whether  Haddleston,  B.,  had  jnris- 
diction  to  make  that  order.  It  is  saggested  that 
he  had  inrisdiction  in  one  of  two  ways,  either 
because  he  was  the  jndge  who  tried  the  case,  or 
as  deciding  on  asammons  referred  to  him  as  jndge 
at  chambers.  I  think  that  hehad  not  jarisdiotion 
in  ather  capacity.  Firat^it  issaid,  hehadinriadio- 
tion  becaose  he  was  the  jndge  befbre  whom  the 
ao^  was  tried.  Now  the  snbieofc  of  costs  is 
dealt  with  by  Order  LY hy  which  when  an  action 
is  tried  by  a  jnry,  costs  are  to  follow  the  event ; 
this  gives  costs  to  a  snccessfol  plaintiff,  bat  then 
the  Order  goes  on,  '*  nnlesa  npon  application  made 
at  the  trial  for  good  oanse  shown,  the  judge 
before  whom  each  action  or  issue  is  tried,  or  the 
court  shall  otherwise  ordei."  I  think  the' case  is 
not  brought  within  that  provision,  for  application 
was  not  made  to  the  judge  at  the  trial,  and,  there* 
lore,  a  necessary  condition  is  not  fulfilled.  Bat  it 
is  said  that  the  judge  could  make  an  order  eu< 
larging  the  time  by  Order  LYIL,  rale  6.  It  was 
argued  that  he  was  enabled  to  act  under  this 
rule,  although  an  ajmlication  was  not  made  at  the 
trial  because  the  rule  applies  to  a  jndge  as  well  as 
totheoonrt.  But  I  think  the  phrMe"  a  court  or  a 
judge  '*  means  the  oontt  sitting  in  buioo  or  a 
judga  at  chambers.  It  never  has  been  held 
to  indnde  a  judge  because  he  waa  the  jndge  at 
the  trial,  where  the  application  is  made  to  nim, 
neither  as  sitting  in  court  nor  as  sitting  at 
chambers.  Therefore  Order  Lyil.  r.  6  does  not 
enable  Haddleston,  B.,  to  act,  because  he  tried 
the  cause.  Then  it  is  said  this  last  role  gave  him 
power  to  enlarge  the  time  for  making  the  appli- 
cation. I  cannot  think  that  this  is  the  true  con- 
struction, for  that  would  be  to  enable  a  judge  to 
act,  althongh  the  case  was  not  within  Order  LY. 
Then  it  is  said  he  had  jarisdiotion  because  he  was 
the  judge  at  chambers.  If  Order  LY.  contained 
the  words  "the  court  or  a  jud^"  tMs  would  be  so, 
bat  the  rnlea  were  drawn  with  great  care,  and  I 
have  no  doubt  that  the  words  "  or  a  jadge  "  were 
advisedly  omitted,  beoanse  it  waa  inteiMed  that 
the  judge  who  tried  the  case  shonld  make  an  order 
at  the  tune  of  the  trial,  when  the  facts  were  all 
besh  in  his  memory,  and  that  if  the  general  rule 
as  to  costs  waa  to  be  varied  after  the  crial,  this 
waa  so  important  a  matter  that  it  ought  to  come 
before  the  court,  and  it  was  referred  to  the  court 
advisedly.  I  think,  therefore,  that  "the  court" 
means  a  divisional  court,  and  not  a  jndge  at 
chambers.  But  it  is  said  that  the  Judicature  Act 
1873,  has  altered  the  law  so  as  to  give  jurisdiction. 
I  think  that  nndcr  sect.  39  of  that  Act  a  judge  at 
chambers  can  do  nothing  which  he  could  not  have 
done  before  the  Act,  ana  saoh  an  order  could  not 
have  been  made  at  chambers  before  the  Act,  and 
therefore  cannot  now,  for  that  section  does  not 
pve  jurisdiction.  Then  it  ia  said  that  Order 
aLQ.  r.  22  api^ies,  but  no  new  &ot  has-  arisen 
hoe.  Tharefbre  Haddleston,  B.,  had  no  anthority 
in  athor  or  any  oapadty,  and  the  order  wu  pio- 
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set  asid^  and  the  judgment  of  the  court 
must  be  affirmed.  We  are  asked  to  mi^ 
an  order  onrsdves,  bnt  we  have  no  original  joria- 
diction,  and  can  make  no  order  ezc^t  to  deodo 
that  the  deoiaion  was  right. 

Amphleit,  J.A. — I  am  entirely  of  the  aame 
opinion. 

Appeal  dwmwted  with  costs. 

Solicitors  for  plaintiffs,  AhhoU,  Jenkins,  and 
AbhoU. 

Solicitors  for  defendants,  EewUt  taxd  M^fonder. 


HIGH  COURT  OF  JUSTICE. 

QUEEN'S  BENCH  DIYISION. 
Thursday,  Jan.  18. 

Bekhib  v.  JUrciJir.{a) 

Prohibition — Jurisdiction  of  County  Court — Causs 
of  action— CowUv  Oouri  Act  1867  (30  4-  31 
Vict.  e.  142),  s.  1. 
PJaini^  brought  an  aoHon  in  the  Oovnty  Court, 
wiHun  the  dietriet  of  v>h4A  he  earned  on 
btumess,  to  recover  a  trade  debt  coUeoled  by  the 
defendant  at  hie  plaee  of  business  out  the 
dulriet.   The  em^oyment  of  the  defendant  by 
the  ^laintif  was  by  letter,  viritten  and  posted 
vnOun  the  dieiriet,  but  not  answered  by  the 
defendant,  who  had  never  before  the  action  been 
hvnself  within  the  district.    Uipon  a  rule  for  a 
writ  of  prohihitiion  to  the  Oovmty  Oowrt  fudge, 
obtained  by  the  defendant : 
Held,  that  the  cauea  of  action  or  euU  did  not,  in 
the  words  of  sect.  1  of  the  County  Oowrt  Act 
1867,  wholly  or  m  part  arise  within  the  plavntv^n 
County  Court  dietriet ;  and  that  the  ocnon  could 
not  be  proceeded  loith. 
This  was  an  application  on  behalf  d  the  defendant 
for  a  writ  of  prohibition  to  she  County  Coort  al 
Kent,  holden  at  Canterbury. 

It  appeared  bom  the  defendant's  affidavit,  tiiat 
he  is  an  accountant,  oommiasion  agent,  and  rent 
and  debt  coUaotor,  caRyin|[  on  bnsineBS  at 
Cbatham,  oat  <£  the  jnnsdiodon  of  the  said 
County  Court.  He  received  the  summons  in  thia 
action,  dated  the  9th  Bept.  1876,  and  marked  "by 
leave  of  the  r^^trar,  and  in  obedience  thereto 
he  attended  at  the  Canterbury  Coonigr  Court,  on 
the  16th  of  Oct.  1876.  When  the  case  was  called 
on,  the  defendant  objected  to  the  jurisdiction  of 
the  court,  but  his  objection  was  overruled  by  the 
Deputy  Judge  who  was  then  sitting;  the  defoi- 
dant  then  withdrew  and  the  case  was  adjourned. 

On  the  13th  Nov.  1876,  the  day  of  adjoamment, 
the  defendant  i^ain  attended  at  the  Canterbury 
County  Court,  and  agsin  objected  to  the  jurisdic- 
tioa  a[  the  court  The  Judge,  who  was  then 
sitting,  declined  to  entertain  the  objection  which 
had  been  overruled  by  his  deputy;  and  after 
hearing  t^e  plaintiff  a  case,  the  defendant  taking 
no  part  in  the  matter  and  not  being  heard,  the 
Judge  gave  judgment  for  the  platntiff  tar  Ilia 
whole  snm  cuumed,  31.  15f.  9d.,  together  with 
oosts. 

The  plaintiff's  oase,  as  proved  at  the  trial,  waa 
that  he,  bring  a  drab^r  Oanterbnry,  wrote  to 
the  defendant  by  post  \jv  V&l^^gq.^psting  him  to 
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abtain  payment  of  a  debt  due  from  one  Brown,  of 
31.  158.  9d.  to  the  plaintiff.  Tbe  plaintiff  wrote 
and  TweiTed  no  answer  to  this  letter,  but  tbe 
defendant,  as  ho  himeelf  admitted,  communicated 
with  Brown,  who  lived  out  of  the  jurisdiction  of 
tiie  Canterbury  County  Court,  and  an  arrange- 
meut  vras  made  by  him  with  Brown's  wife,  at  the 
defendant's  offioeat  Cbatbam,  which  was  al&o  out 
of  the  jurisdiction.  According  to  this  arrange- 
ment the  amount  of  the  debt  was  duly  paid  to 
•defendants  by  instalments. 

The  defendants  had  previonsly  transacted 
^nsiness  for  the  plaintiff,  the  employment  as  in 
4lus  case  having  oeen  by  letter ;  and  their  settle- 
ments had  before  always  taken  place  between 
-defendant  and  an  agent  of  the  plaintiff  at  tbe 
•defendant's  office.  On  this  occasion  the  plaintiff's 
agent  had  not  called  as  asoal  apon  the  defendant, 
.and  althonGth  ready  to  make  the  payment  due  to 
the  plaintiff^  the  defendant  defendra  this  action, 
■and  objected  to  the  jurisdiction  of  the  court  on 
principle. 

^e  defendant  had  never  transacted  bosineas, 
nor  occupied  an  office,  nor  resided  within  the 
jDriadiotion  of  the  Canterbury  County  Court. 

jBiron  for  plaintiff,  showed  cause  against  the 
role  nisi  for  the  writ  of  prohibition.  This  qnes- 
tion  oi  jorisdiotton  tarns  upon  the  words  of  tbe 
fine  section  of  the  County  Coort  Act  1S67  (30  & 
Si  Viot.  c.  14S) :  "A  phuut  may  be  entered  in  the 
Ooon^  Ooart,  wit^iin  the  district  of  whidi  the 
defendint,  or  one  of  the  defes^nts  eh^  dwell  or 
4MfTj  on  lus  boBtness  at  the  time  of  brmnng  the 
action  or  snit,  or  it  may  he  enlered,  by leare  of 
the  judge  or  registrar,  in  theConn^  Court,  within 
die  district  of  which  the  defendant,  or  one  of  the 
■Pendants,  dwelt  or  carried  on  basiBess,  at  any 
time  within  six  calendar  months  next  before  the 
itnme  of  action  or  snit  brought,  or  with  the  like 
leave  in  the  County  Court  in  the  district  of  which 
the  caose  of  action  or  suit  wholly  or  in  part 
srcm."  The  authoritfy  moet  nearly  m  point  with 
the  circumstances  of  tMs  case  .seems  fco  be  Taylor 
V.  NickoU  (L.  £ep.  1  C.  P.  Dir.  5142),  where  the 
•defendant  ordered  goods  of  the  plaintiff's  traveller 
in  Batteraea,  and  they  were  deliwed  to  him  at 
bk  pkoB  of  hwinea  in  Bstterseit  where  he 
Mflidad.  Therewas  no  Btetamentasto-tha  plaoe 
from  which  the  goods  were  sant ;  but  afiw  tiuy 
had  been  reoeiTed  Ir^  the  defendaat,  he  wrote,  in 
.answer,  to  a  letter  written  to  him  by  the  pluntiff 's 
■idioitfU',  in  the  City  of  London,  demanding  pay- 
ment <rf  tbe  pdoe^  **  I  will  call  at  yonr  offioe  in  the 
•ekrly  fttrt  of  vmt  Mric,  aod  hope  to  make  some 
BsnB&otoiy  arrangement  for  the  payment  of  Mr. 
Taylor's  obum."  Upon  a  mle  for  a  prohibition  to 
.ceatiua  the  proceedings  in  an  action  hronxht  dn 
the  Ibkyor's  Conrt,  this  was  held  to  be  a  suffioient 
admissmn  of  the  debt  to  support  an  aooonat  stated, 
-and  to  warrant  the  oonrt  in  aasmnung  that  there 
was  «  cause  of  action  arising  within  uie  jurisdio- 
4ion  of  ihe  Mayor's  Oonrt.  [Lush,  J.— That  oaae 
■U^U  hxve  been  sn  authority  in  your  favoDr  if 
deiudant  had  written  to  the  plaintiff  aooept- 
mg  his  empli^ent]  That  would  have  been 
within  the  jnrisdiotii^n  on  the  authority  of  Bvatu 

NiehoUon  (2)  (32  ^L.  T.  Bep.  778),  which  oilad 
Ihmlop  T.  Higpint  (l/H.  L.  Om.  381). 

Jjyon  for  tbe  defendant  was  not  heard  in  sup- 
port of  the  rale. 

Meixoe,  J.— The  Coonby  Oomrt  judge  has  dear^ 
no  jonadiction  in  t^ia  case. 


LiraH,  T. — I  am  of  the  same  oinniou. 

Bide  «&«oZ«fe. 

Solicitors  for  the  plaiatiff;  X  B.  StaaU. 
Solidtors  for  tiie  deBaadant,  W.  Jt  WSBan^^. 


Nov.  17, 1876,  and  Jan.  16, 1877. 

Babbits  tt.  Cox.  (a) 

iMnd-tax—Exemption—Site  of  «  fceyifa?  4  W. 
&  M.  e.  1,  «.  5—38  a«t.     e.  6,  «.  £9-^  Gm. 

0.  116.«.  . 

Plaint^  voaa  l6$»6e  of  land  vihieh  was  ike  nto  a 
hovpital  easUHng  before  the  Land-Tag  AeU 
and  1798,  hvit  removed  by  decree  of  the  Court  of 
Olumeery  m  1849,  and  then  dieeharged  from  the 
ehaaitaMe  Umat. 

The  Act  0/1692  eMmpted  oU  aUet  of  hnapiudt,  and 
bjf  the  Aet  of  1798,  ».  89,  oU  lands  MwdMb 
oMSMed  were  to  be  Uaile  to  ie  ekarqed  f »  lowh 
tax,  am,d  no  oAcr  loiuZs,  temmemU,  or  keredUa- 
fnoate  then  ieUmging  to  any  hoepital  or  olai^ 
home,  or  Bailed  to  any  charitaUe  or  pioue  mem 
as  aforeeaid,  ahoHld  he  dhargei  to  lamd^mm  bjf 
thai  Act: 

Hdd  thai  tite  ^^Mmii0  was  not  euempt  from  tike 

Umd'tam. 

This  was  a  speoiBl  case  stated  tor  tibe  ominan 
of  this  Court  by  consent  of  the  parties,  aoid  pur- 
suant to  so  order  made  onder  the  46th  aecsion  of 
Hbe  Common  Law  Frooedore  Act  16»2. 

This  was  an  aotion  of  trespass  broagtrt  tbe 
late  Bdward  Harris  Babbits,  and  now  oontmoed 
hy  Mary  Ann  Babbits,  fais  executrix.  'Ue  said 
Edward  Hu-ris  Babbits  was  the  lessee  of  certain 
land  and  premises  hereini^fcer  mentioned,  and  this 
aotion  was  bronght  against  tbe  defecudant  wfao  ia 
the  collector  of  land  tax  «nployed  by  1h»  oooa- 
missioners  of  land  tax  for  St.  Qeorce  the  ISMg^, 
Sonthwttfk,  ior  sdainc  the  plaintrn's  gooAa,  wd 
the  case  is  stated  for  nbe  parpoee'cf  obtaimnfp  tiw 
opinion  cf  the  court  upon  uie  qneetiott  wbeAer 
the  plaintiff  was  liaUe  tmder  the  cinnnBstaaoeB 
set  out  in  this  case  to  be  Ohai^^ed  and  asasaaed 
to  land  tax  under  38  Geo.  3,  a  5,  and  42  Gm. 
3,  o.  116. 

1.  In  tlie  oommenoement  of  tine  17th  oentnry 
Ae  waardens  and  o(»nmonal^  of  the  misteiT  ef 
fishmongers  of  the  City  of  London,  being  a  oer- 

Siration  commonly  called  *'Tbe  Ft^RBOBgen 
ompany,"  purohaaed  the  freehold  of  a  plot  ef 
ffround  ^  Newington  Butts,  in  the  pari^ias  of 
ffewington  and  St.  (9eoi^  the  Har^,  Stmvr. 

2.  On  tbe  2Sth  April  1615,  Sir  ThomM  fioat 
Irr  his  will  of  that  date,  gam  to  tiie  aaid  eompany 
201.  a  year  to  boild  an  hospital  containing  faooses 
fbr  six  poor  men  free  of  tbe  ocmipany. 

3.  On  the  18bh  Nov.  1616,  tbe  oompanymsifed 
a  smn  cf  501.  from  one  fioAnrti  Spenee  tomida  the 
erecting  of  twelve  or  man  akonoaaeslbr  the  poor 
of  tiie  said  oompany. 

4.  On  the  26th  May  1617,  at  a  court  tjf  tibe  mad 
company,  it  was  decided  to  lay  out  4001.  upon  Ae 
erection  of  dwellings  fOrtw^re  persons,  indoffiag 
the  purchase  of  the  ground.  Out  of  this  mooqr 
tbe  plot  of  ffronad  mentiaaed  in  paxagr^ih  1 
was  pareiiaaedr 

5.  On  the  2nd  Oct.  1618,  lett««  piAeart  wen 
obtained  wherry  James  L,  im  oosapaoFy^ 
petition,  granted  Kcause  to  tiia  Htmt  wamos  tt 

(a)  BvoKtodbr  K.  W.  MeEBiuSi 
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he  company  to  ereot  and  establish  in  the  pariBfaes 
if  Newington  and  St.  George,  in  the  county  of 
Jozrey,  or  one  of  them,  one  hospital  or  almshonBe 
br  the  habitation  and  relief  of  so  many  poor 
iBOpIe,  men  and  women,  free  of  the  oompaaiy,  as 
a  the  said  wardens  and  assistants  of  uie  said 
nmpaay,  and  their  socoeBsors,  should  seem  Si,  to 
W  called  St.  Feter's  Eosintal,  founded  by  the. 
fWNlena.  aod  eommanalty  of  the  mistery  of 
isbmovgen  in  Hn  Otty  at  JjtmAm,  m  the  parish 
if  St.  GeoHe  in  tiie  county  of  Surrey ;  and  the 
TardoM  and  aanstKotB  of  the  said  company  for  the 
imo  being  we  ineoiporated  %  the  name  of 
"The  GoTornora  of  St.  Peter's  Hospital,  founded 
ij  tiie  wardens  and  commonalty  of  tin  mistery 
«  fishmongers  in  the  City  of  London,  in  the 
laiirii  of  3t.  Qeergn  in  the  county  of  Surrey,  and 
i  the  lands;  possessions,  rerennea,  and  goods 
ba«of,"  with  power  to  use  a  common  seal  and  to 
uAd  lands,  &c.,  and  to  make  laws  void  stntmea  for 
he  gorenment  oE  the  hospital. 

On  the  16th  Nor.  1618,  TTm.  Hunt,  "Esq.,  son 
md  heir  of  Sir  Thomas,  in  aooompUshment  of  his 
ikther'a  will,  granted  to  "  the  governors  oS  St. 
Peter's  Hosptbl,  Ac.,"  an  annuity  of  2£tt  to  be 
iBq>l^ed  as  in  th«  said  Sir  Thomaa  Hnnt's  will 
nei^oned.  TUa  annin^  was  granted  in  lieu  of 
■he  annuity  left  1^  Sa  Thomas. 

7.  The  goTornora  of  Sb  Fetei^s  Bospital  bnilt 
m  tlie  land  bonght  as  itforesatd  a  hoei»tal  con- 
Saining  thirteen  SmshouseB. 

8.  On  the  23rd  Nor.  1618,  at  a  court  of  the 
Nnnpany  held  on  that  day,  it  was  ordered  that 
ihere  snoQld  be  placed  in  the  hospital  at  Christ< 
nas  then  next  thirteen  poor  men  and  women,  six 
)f  whom  were  to  receiTe  weeklr. 

9.  Several  other  gifts  have  subsequently  been 
Bade,  under  which  the  hospital  has  been  main- 
lained  and  increased. 

10.  Bichard  Edmonds,  by  his  will,  dated  the 
S9th  Dec.  162Q,  gave  to  the  compony  a  certain 
ireehold  tenement^  in  order  that  they  might  out 
)f  tlm  rant,  wlua  mflSoient  bad  acouroalated, 
knfld  two  dmshoosea  to  adjdn  the  almshonses  of 
ihe  said  oompsny,  called  Sl  Peter's  Hos^taL  The 
Mitator  aftCTwards  corrected  tiiis  dewa  by  a 
ndicil,  giving  the  boose-  to  the  Gk>VQmors  of  St. 
iMer's  Hospital,  Sec. 

U.  On  the  9th  Oct.  1626,  these  two  almshouses 
mra  finished,  and  the  almspeo^^e  were  admitted 
hto  them  and  into  another  almshouse  which  had 
leen  then  lately  also  erected  hj  the  Govemon  cf 
St.  Peter's  Hospital. 

12.  Seven  more  almshonses  were  afterwards 
idded  to  the  bospital,  which  were  erected  by  the 
Sovemors  at  the  expense  of  the  company.  The  last 
nentioned  ten  almshonses  were  erected  by  the 
Sovemors  on  the  land  porchaaed  hy  the  company. 
18  mentioned  in  paragraph  1. 

13.  In  1686,  the  ^  bospita],  as  it  baa  since 
teen  termed,  containing  we  briore^mentioned 
iwen^two  almahoosea,  was  oompleted,  but  it  did 
Mit  cover  all  the  land  pnvchaaed  fay  IAm  company 
IS  afbresand. 

14.  On  the  14th  Au^.  1719.  one  Jamas  Hclbert 
7  will  gave  all  the  residue  of  his  personal  estate 
la  the  company,  to  lay  out  so  much  thereof  as 
ihsy  should  think  necessary  for  the  erecting  alms- 
^Ooses  for  the  maintaining  twenty  poor  men  and 
vomen  for  ever,  and  the  obbet  part  thereof  was  to 
|B  towards  the  maintenanoa  of  such  poor  persona 
nd  £»  keeping  the  said  almshouses  in  repair,  and 
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for  defiiwying  the  charges  and  expenses  of  the 
trust.  Iho  said  James  Hulbert  in  his  Uftetime, 
by  a  letter  addressed  to  the  court  of  the  compsjiyr 
expressed  a  wish'  that  his  intended  almshouse 
should  be  erected  on  a  piece  of  ground  belonging 
to  I  the  comjiony  lying  on  the  south  side  of  St. 
Peter's  Hospital,  and  that  they  should  be  govemedi 
the  same  rules  as  were  then  in  existence  for 
governing  sn<^  hospital.  The  pieoe-  of  groand 
referred  to  was  the  remaimng  portioB  of  the  land 
purchased  by  the  company  as  aforesaid,  but  whidb 
was  not  oocapied  by  the  old  hospitaL 

15.  From  this  bequest  twenty  additional  alms- 
houses were  accordingly  bailt,  making  the  numbar 
forty-two,  which  wrae  maintained  by  ttN  gover- 
nors and  company  till  the  lenumd  of  the  hoapital 
to  Wandsworth. 

16.  In  the  year  1848  the  compamr  purchased 
the  fee  simple  of  a  plot  of  ground  at  Wandsworth, 
the  land  tax  of  which  was  and  is  redeemed. 

17.  Ou  the  27th  July  1849,  the  Vice- Chancellor 
of  Bngland,  by  an  order  made  in  a  suit  instituted 
in  the  High  Court  of  Chancery,  on  the  informa- 
tion of  her  Iklajesty's  Attorney-Geneia),  on  the 
relation  of  John  IConey  Wrench  agunst  the  com- 
pany, ordered  Uiat  the  company  should  be  at 
liborty,  at  their  own  expense,  to  take  dbwn  the 
nid  forQr-mra  almsboases,  and  to  erect  an.  equal 
number  of  new  almsbonsss  in  lien  hereof,  upon 
the  piece  of  groimd  belonging  to  the  company  St 
Wandsworth  aforesaid,  upon,  the  terms  of  the 
company  bein^  allowed  to  appropriate  to  their  own 
tree  the  materials  of  the  almanooses  so  to  be  taken 
down,  mad  tO' appropriate  and  bold  the-aite  thereof 
dischiuged  from  (he  charitable  trusts  ta  whicdk 
they  were  then  snl^ect  as' aforesaid. 

18.  The  company  accordingly  took  down  the 
said  forty-two  ahnshonses,  and  erected  an  equal 
n amber  of  new  almshouses  in  their  stead  upon 
the  said  groand  at  Wandsworth,  which  new  alms- 
bouaes  have  ever  unee  been  oooupied  and  used 
for  tfaepnrposes  of  the  said  charities. 

19.  Whaa  the  land  at  IjTswiiqdon  had  baen 
cleared  radar  thft  andioril^  of  the  order  n«i- 
tionad  in  paragraidk  17,  the  pluntifC  hsrving 
entered^  mto  an  agfsemeat  witit  the  oompany  for 
a  building  lease,  erected  a  messuage  on  a  portion 
theno^  and  on  the  March  X86a  the  said 
oompany  demised  such  portion  to  the  plaintSB* 
with  the  said  messuage  erected  thereon  to  him 
for  the  term  of  seventy-two  years-  from  the  29th 
Sept.  1858,  at  a  peppercorn  rent  for  the  first  year, 
and  at  a  yearly  rent  of  1251.  for  the  residue  of  the 
term. 

20.  The  land  included  in  such  lease,  situate  in 
the  parish  of  St.  George,  and  now  in  the  possession 
of  the  plaintiff,  is  a  portion  of  the  land  purchased 
by  the  company  as  mentioned  in  paraorapbs  I  and 
4,  and  which  from  the  year  1618  to  was  held 
for  the  uses  and  purposes  before  mentioned,  and. 
such  land  formed  a  portion  of  the  site  of  the  ol& 
hospit^d  which  was  erected  before  1636. 

21.  ZTaitber  the  said  land  nm  the  buiUfingi- 
erected  thereon  were  assesied  to  the  land  tax 
until  the  almshonses  were  pulled  down  after  the  , 
making  of  the  order  of  the  High  Court  of 
Chancery  as  before  mentioned. 

22.  In  the  year  1852,  a  building  agreement  was 
entered  into  by  the  said  company  with  one  Bobert 
Davis  Bea  by  which  the  said  company  agreed  to 
grant  to  the  said  Bobert  Davis  Bea  &  lease  of  the 
whole  of  the  ground  purchased  by  tlis-eompaut .  ^ 
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as  stated  in  paragraphs  1  and  4  (indnding  the 
land  afterwards  occnpied  by  the  said  Sdward 
Harris  Babbits),  and  the  said  land  incladed  in 
snch  bnildinK  aereement  was  in  the  year  1854 
assessed  to  the  und  tax  at  an  annnal  valae  of 
6001. 

23.  The  said  Robert  Davis  Bea  paid  the  land  tax 
upon  snch  Taluation  for  the  year  1854,  bat  saoh 
payment  by  the  said  Bobert  Davis  Bea  was  not 
made  with  the  knowledge  or  by  the  consent  of  the 
said  company. 

24  The  plaintifE  was  first  charged  and  assessed 
to  tfie  land  tax  for  and  in  respeot  of  the  said  land 
in  hifl  possession  in  the  year  1860.  He  alw^s 
refbsed  to  pav  the  land  tax  which  has  been  made 
yearly  since  that  year.  In  the  month  of  June 
1871,  the  defendant  acting  as  the  agent  and 
collector  of  the  commisBioners  seized  on  their 
behalf  the  plaintiff's  foods  for  the  parpose  of 
enforcing  payment  of  the  sum  of  2271.  Ss.  IQd., 
being  the  arrears  of  land  tax  alleged  to  be  dnO'iip 
to  that  time.  The  heading  of  the  land  tax  assess- 
ment is  as  follows ; 

"  1860-61.  In  the  parish  tithing  or  place  of  St. 
Geoi^,  south  division,  in  the  division  of  Sout^- 
vark  m  the  Ooonty  of  Snrrey. 

"An  assessment  made  for  granting  an  aid  to 
Her  Majesty  by  a  land  tax  to  be  raised  in  Qreat 
Britain  for  the  service  of  the  year  1860,  in  por- 
snanoe  of  an  Act  passed  in  the  38th  year  of  the 
reign  of  King  Geoive  IIL  intitnled  '  an  Act  for 
granting  an  aid  to  His  Majesty  by  a  Land  Tax  to 
be  raised  in  Oreafe  Britain  for  the  service  oi  the 
year  1798,'  and  of  another  Act  paased  in  the  42nd 
year  of  the  said  king's  reign,  intitokid '  An  Act  for 
ocmsolidating  the  provisions  the  several  Acts 
passed  for  the  redemption  and  sale  of  the  land 
iax  into  one  Act,  and  t<ff  making  farther  provisicm 
fbr  the  redemption  and  sale  th«eof.' 
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25.  The  difference  between  the  snms  of  1251. 
and  500Z.  represents  the  snm  at  which  the  com- 
missioners assessed  the  annnal  value  of  the  luids 
and  houses  now  in  the  possession  Uie  plaintiff 
over  and  above  the  rent  reserved  to  the  said  com- 
pany in  respect  thereof  as  hereinbefore  stated. 

26.  The  Act  of  4  Will  &  M.  a  1,  which  was 
passed  in  1692,  bv  sect.  25  provided  that  nothing 
therein  contained  shonld  extend  to  chaive  any 
h(Mpital  for  or  in  respect  of  ^e  sites  of  the  said 
hospital,  md  the  38  Geo.  3,  c.  5,  s.  29,  enacted  that 
all  snch  lands  belonging  to  any  hospital,  or  alms- 
hoose,  or  settled  to  any  charitable  or  pions  nse  as 
▼ere  assosed  in  the  fonrth  year  of  the  reign  of 
iheir  late  majesties  King  William  and  Qneen  Ifary 
flhonld  be  liable  to  be  chained  to  land<tax,  and 
that  no  other  lands,  tenementa,  or  hereditaments, 
Ac,  then  belonging  to  any  hospital,  or  almshoose, 
or  settled  to  any  cnaritabfe  or  pions  osea  as  afore- 
said shonld  be  charged  to  land-tax  by  that  Act. 

,27.  Sect.  25  of  the  said  Act  38  Geo.  3,  c  5,  pro- 
Tides  that  nothing  in  that  Act  oontaiiwd  wull 


extend  to  charge  (inter  aZta)  any  hospital  in  Eng- 
land, Wales,  or  Berwick-npon-Tweed  for  or  u 
respect  of  tiie  sites  of  the  said  hospital,  or  any  of 
the  buildings  within  the  walls  or  limits  of  the  said 
hospital,  or  to  charge  any  hospital  or  almshoose 
in  England,  Wales,  or  Berwick-upon-Tweed  for  or 
in  respect  onl^  of  any  rents  or  revennes  which  on  or 
before  the  said  25th  March,  1693,  were  payable  to 
the  said  hospital  or  almshouse,  being  to  be 
received  and  disborsed  for  the  immediate  snpport 
and  relief  of  the  poor  of  the  said  has|ntal  and 
almshouse  only.  And  by  sect  26  it  is  piovidsd 
that  no  tenants  that  hxAa  and  enjoy  any  Unda,  or 
houses,  or  other  gnmt  from  the  sud  hosi^alB  or 
almshouses  do  claim  or  en^oy  any  freedom,  exemp- 
tion, or  adwitage  this  Act;  but  that  all  ne 
houses  and  lands  which  they  so  hold  shall  be 
rated  and  assessed  for  so  mach  as  they  are  yoariy 
worth  over  and  above  the  rents  reservad  aod 
payable  to  the  said  hospitals  or  almshooaes  to  be 
received  and  disbursed  for  the  immediate  aopport 
and  relief  of  the  poor  of  the  said  hospitals 
almshouses. 

The  question  for  the  opinion  of  the  court  is : 

Whethw  the  land  in  i>oseession  of  the 
is  liable  to  be  charged  and  assessed  by  the  LmmI- 
Tax  Commissioners  to  the  land-tax. 

li  the  court  shall  answer  this  question  in  the 
affirmative,  judgment  is  to  be  entered  for  the 
defendant  with  costs. 

If  in  the  negative  thdr  jadgnient  is  to  be 
entered  fbr  the  plaintiff  for  2271.  5«.  lOd.  with 
costs. 

The  Solioiior-Omeral  (Sir  H.  Gifiaid,  Q.G^  with 
him  Poland),  argned  for  the  plaintiff. — Theintesitioo 
of  the  Legislature  conoerning  the  land-tax  seems 
to  have  been  to  give  to  all  existing  hospitals  the 
benefit  of  exemption  as  to  the  land  they  then 
occupied.  Even  when  removed  to  other  htud, 
that  benefit  is  continued  by  the  improved  price 
which  the  exemption  would  cause  the  land  pro* 
viously  occupied  to  hare  produced  for  the  nro- 

r'etors  in  each  case.   The  words  of  38  Geo.  3,  c 
s.  29,  are  sufficient  to  preclude  the  plalntifTs 
liabib'^  in  this  case. 

E.  Clarke  (with  him  Lyon),  for  the  defendant. — 
The  case  of  Lord  Goleketiw  v.  Zinonar  (L.  B«|Il 
2  £x.  253),  was  a  decision  of  the  Sz^^equer 
Ohamber  that  no  exemption  attached  to  bud 
devoted  snlwe^uently  to  the  land-tax  Acta  to  anr 
hospitals.  This  ver^  question  was  alluded  to  in 
the  judgmmt  of  Willes,  J.,  and  the  argament  for 
exemption  under  such  circumstances  as  these  waa 
said  to  be  without  basis  as  to  its  application  to 
the  point  then  before  the  oourt.  Willes,  J.  said) 
at  page  257,  "  First,  as  to  the  question  of  whetiber 
land  used  as  a  hospital  at  the  time  both  Acts  were 
mased,  but  since  (as  inctho  case  of  St.  Thomas's 
Hospital)  diverted  to  another  purpose,  must  in 
its  new  use  be  taxed,  it  dons  not  now  call  for 
decision.  When  it  arises,  it  will  probably  be  said 
on  the  puet  of  the  public,  insistinj;  upon  its 
liability,  that  the  reason  for  the  exemption  "ww^^ 
the  exemption  itaelf  ceases :  that  it  oppUad  flnly 
so  long  as  the  land  continued  to  be  used  im  the 
state  in  which  it  then  was.  On  the  oUisr  haad  it 
wUI  be  urged  that  the  intention  of  tiie  Act  nas 
to  treat  hospitals  ud  other  exempted  institatiOBa 
as  having  redeemed  the  land-tax,  not  only  wUbt 
they  themselves  used  the  land,  bat  whan  1lM(f 
came  to  dispose  of  it.  These  would  be  the  Cocnoki 
whicii  woold  have  to  be  adoptedyaa-  thm^ 
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of  fha  two  opposed  views,  bnt  whichever  view  the 
court  mf^bt  uop^  it  woald  not  a&ot  the  pnsent 
osse,  for  it  is  obvioaB  that  no  sooh  oonddentions 
heresriss." 
The  BoUeUor-Omtanl,  in  reply. 

Our.  adv.  mdt. 
Jan.  16.— Lu8H,  J.  delivered  the  written  jadg- 
ment  of  the  court  (CockbiirD.  G  J.  and  Lnsfa.  J.).— 
The  question  in  this  case  is  whether  the  eitc  of  an 
ancient  hospital  which  was  in  existence  before  the 
passing  of  the  Land  Tax  Act  (38  Geo.  3,  o.  5),  and 
was,  therefore,  exempted  from  assessment  to  the 
land  tax  by  the  express  provisions  of  that  Act, 
still  retains  the  exemption,  althoagh  the  hospital 
has  been  removed  to  another  site,  and  the  land 
has,  by  a  decree  of  the  Court      Chancery,  been 
discharged  from  the  charitable  tmsts.  ThehiBtory 
of  tiie  iuatitntion  is  stated  in  the  case.   It  will  be 
snfflnient  here  to  observe  that  the  hospital  was 
erected  *nd  chartered  befbre  the  passing  of  the 
4  WUl.  &  Mary  c.  1,  that  it  was  considexably 
enlaiged  in  snbsequent  years,  and  that  it  was 
maintained  until  the  year  18^,  when  a  decree  was 
made  enabling  the  governors  to  tf^e  down  the 
forty-two  almshooBes  of  which  the  charity  then 
consisted,  and  to   erect  an  equal  number  of 
houses  upon  snother  piece  of  ground  which  had 
been  obtained  for  the  purpose.   This  was  done 
and  the  land,  the  site  ox  the  old  fonndation,  was, 
let  to  the  plaintiff  on  a  building  lease.  We  took  time 
after  the  argnment  to  look  into  the  Land  Tai 
Acts,  and  we  have  come  to  the  conclusion  that  the 
defendant's  construction  of  tfaem  is  the  right  one, 
and  that  the  land  has  become  and  is  chargeable  to 
the  land  tax.   The  38  Oeo.  3,  o.  5,  made  perpetual 
u  regards  the  land  tax  by  c.  60     the  same  year, 
is  in  snbatanco  a  re-^uwtment    the  4  Will,  d:  Maiy 
B.  1.  Bnt  it  ia  necessary  to  go  baok  to  the  older 
■Wate  in  order  to  iqake  the  seotiotta  of  the  later 
&ot  intemgibla   The  25th  section  of  the  Act  of 
IVilliam  ud  Mary  provides  tiiat "  nothing  therein 
iontained  shaU  extend  to  cbartEe  any  college  or 
lall  in  either  of  the  two  unveraittes  or  the  coUegea 
if  Windsor,  Eton,  Winton,  or  Westminster,  or  the 
xirpcmttion  of  the  governors  ol  the  charity  fbr 
■eliiBf  of  poor  widows  and  children  of  clergymen, 
ir  the  college  of  Bromley,  or  any  hospitol  for  or  in 
"espect  of  tho  sites  of  the  said  colleges,  halls,  or 
tospitals,  or  to  charge  any  of  the  houses  or  lands 
Kdcmging  to  Christ's  Hospital,  St.  Bartholomew's, 
)ridewefi,  St.  Thomas's  and  Bethlehem  Hospital, 
9  the  said  corporation  of  the  governors  for  the  relief 
4  po*»  widows  and  children  of  clergymen,  or  ^e 
tiuege  of  Bromley ;  nor  to  extend  to  oharge  any 
itoerhoipitalBOTalmBhoaseBfororinreBpectonly  of 
ay  rents  or  revenues  payable  to  the  said  hospitals 
9  almshonaes  being  to  be  reoeired  and  disbursed 
w  the  immediate  use  uid  behocrf  of  the  poor  in 
he  said  hospitals  or  almshouses  only.*^  The 
nb]ects  cS  this  exemption  are,  first,  the  hospitals 
oeiaselves ;  seotmdly,  the  bouses  or  lands  belons- 
Dg  to  oertsin  specified  hospitals,  and  thirdly,  the 
ents  ud  revenues  payable  to  any  other  hospital 
3r  the  immediate  use  of  the  poor  in  them.  By 
he  next  clause,  sect.  26,  the  tenants  of  hospital 
uids  are  declared  not  exempt  from  cbargeability 
>r  so  much  as  these  lands  are  worth  over  and 
hove  the  rents  they  pay.   The  25th  section  of 
he  present  Act  in  like  manner  exempts  these 
hree  classes  of  property,  but  with  limitation  as  to 
he  seoond  and  third  class.  It  provides  that  nothing 
a  tha  Act  shall  ntend  to  ohaig"  hospital 


for  or  in  respect  of  the  site  of  the  said  hospital  or 
any  of  the  buildings  within  the  walla  or  limits  of 
the  same,  or  to  cbiuve  any  of  the  houses  or 
lands  which  on  or  before  the  25th  March 
(the  period  when  the  4  Will.  &  Ifary  was  in  force), 
and  belong  to  Christ's  Hospital,  8 1.  Bartholomew's, 
Bridewell,  St  Thomas,  and  Bethlehem  Hospiuls, 
or  the  corporation  of  governors  of  the  chanty  for 
the  relief  <n  poor  widows  and  children  of  clei^men, 
or  the  oollege  of  Bromley,  or  shall  extend  to 
charge  any  other  hospitals  cae  almshouses  for  or  in 
respect  of  any  rents  or  revenues,  which  on  or 
before  the  said  25th  March  1693,  were  payable  to 
the  said  hospitals  or  almshoases,  being  to  be 
received  and  disbarsed  for  the  immediate  use  and 
relief  of  the  poor  of  the  said  hospitals  and  alms* 
houses  only.     It  will  be  observed  that  this  Act, 
while  it  preserves  the  immunity  of  hospitals 
themselves,  without  regard  to  the  date  of  their 
institution  to  the  sune  extent  as  did  the  Act  of 
Will.  A  Mary,  limits  the  exemption  as  regards  their 
sonroes  of  inoome  to  such  lands,  rents,  and 
revenues  as  belonged  to  them  m  the  25th  March 
1693.  The  consequenoe  is  that  hospitals  erected 
since  that  period  enjoy  exemption  firom  land  tax 
as  regards  their  sites,  bnt  not  as  regards  any  lands 
or  rent  which  may  belong  to  them  as  sources  of 
income  apart  from  the  site  of  the  hospitals  them- 
selves.  And  as  r^ards  ancient  hospitals,  viz., 
such  as  were  in  existence  in  1693,  it  they  have 
since  acquired  any  additional  lands  not  occnpied 
as  the  Bite  of  the  hospital  itself,  those  lands  are 
chargeable  with  the  land  tax.   Hence  the  42  Greo. 
3,  0.  116,  contains  provisions,  which  expressly 
enable  governors  of  hospitals  to  redeem  the  land  tax 
chai^eable  on  the  hospital  lands.  The  26th  section 
of  the  Act  in  question,  like  the  26th  section  of  the 
Act  of  Will.  &  Mary,  makes  the  tmanta  eharge^le 
for  any  excess  of  wm  over  the  rents  thcnr  pay. 
The  27th  section  enaota  t^t  tenants  who  the 
temu  of  their  leases  an  bound  to  pay  all  taxes* 
shall  be  chai^^d  at  the  foil  value  of  tneir  holdings, 
llie  28th  provides  far  settling  dispates  as  to  tne 
lands  whiou  ought  to  be  assessed,  &c.   Then  comes 
the  29th,  upon  which  a  good  deal  of  the  argument 
was  founded.    It  is  in  these  terms  "provided 
always,  and  be  it  fhrther  enacted  that  all  such 
lands,  revenues,  or  rents  belonging  to  any  hospital 
or  almshouse,  or  settled  to  any  charitable  or  pious 
use  aa  were  assessed  in  the  4bh  year  of  the  reign 
of  King  William  and  Queen  Mary,  shall  be  and 
are  hereby  adjudged  to  be  liable  to  be  chiu-ged 
towards  the  payment  of  this  present  aid,  and  that 
no  other  lands,  tenements,  revenues,  or  rents, 
whatsoever  ^n  bekmi^fl;  to  any  hospital  or 
almshouse,  or  settled  to  any  oharitable  or  pions 
uses  as  aforesaid,  shall  be  charged,  taxed,  or 
assessed      virtue  ot  this  Act  towards  the  said 
sum  to  be  raised  &c.,  anything  herein  contained 
to  the  contrary  notwithstanding."   This  section, 
which  it  most  be  admitted  is  not  happily  framed, 
seems  to  ns  to  be  merely  a  corollary  to  the  25th 
section,  tmd  to  be  intended  to  emphasise  the 
words  of  limitation  we  have  just  observed  npoa. 
For  whereas  that  section  says,  that  lands  and 
rents,  which  were  in  1693  exempted  as  belonging 
to  a  hospital,  shall  be  still  exempt,  the  29th 
seotion  adds  what  was  neoessarily  implied,  that  all 
lands  which  were  then  asseBBed  shall  remain 
chargeable,  and  that  lands  which  were  not  then 
asse^ed  shall  not  be  now  assessed.   It.  aeons 
nnneoeasary  to  obsflrre  that ,  ~  ' 
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-with  hospital  lands,  lands  belonging  to  or  forming 
the  site  of  an  existing  hospital.  The  land  in 
question  was  the  site  of  a  hospital,  and  as  snoh 
it  was  exempted  by  the  «xpress  language  oC  the 
j^Hh  section  antU  the  ereoticm  of  the  new  hospital 
on  another  site,  when  it  became  bjr  virtue  or  the 
decoree  mentiaied  in  the  case,  dischai^ecl  from 
the  oharital:^  tmst.  So  long  as  it  was  the  site 
of  a  hospitalj  it  was  lihe  subject  of  a  speoial  ex- 
emptum  conferred  npon  it  in  conaideration  of  its 
elaemosynarf  charactw,  but  when  it  ceased  to  be 
so,  it  ceased  to  be  within  the  25th  sectioD,  and  fell 
under  the  general  taxing  clanse.  The  act,  as  we 
hare  seen,  does  not  exonerate  aD  hospital  lands. 
Why  shoald  is  be  supposed  that  the  Legislature 
intended  that  lands  once  exempted  from  charge 
because  they  belonged  to  a  hospital,  shoald  be 
for  ever  exempted  tbough  they  cease  to  be  hospital 
lands?  There  is  not  a  word  in  the  Act  which 
shows  an  intention  to  perpetuate  the  immunity  or 
to  continue  it  longer  than  the  land  should  he  used 
for  the  special  purpose  in  oonsiderabioa  of  wfaioh 
fche  priTilege  was  granted,  nor  can  aaj  reason  be 
SDggesbect  whv  it  shoald  be.  Onr  jndgmenfe.  ia 
therefbre  for  the  defondanfc. 

JvtS^mani  for  defendant. 

Solicitor  for  plaintiff :  0.  0.  Svmphrw*. 
Solioibors  fat  datondart;  Simfimm  and  folawr. 


COMMOS  PLBAS  DIVISION^ 
Tut»day^  Xay  9, 1876. 

MSUE  ASD  OTOXBS  «.  KULI  AKS  0T8XB8.(a) 

Jitdgmmt  of  fonign  6MH^0aIs  eofyo  ordand 
fty  fbnigtt  aottrt— Canatmstwe  loiol  low  8umg 
emaldbvuring  oUbmh— JKarias  Mawnmoa 

A  mrgo  qf  vy»  Mpped  o»  a»  An^riim  thip  fbr 
earriage  fiwn  Snot  to  Seikiodam  wu  4mwod  by 
opoltey  wcvrrtrnted  fre»  Jrom particular  enmago. 
Tm  »Mp  was  eomveUed  by  «(rMS  ofvjtailuT  to 
put  into  a  Fr&nck  port.  Part  of  tk«  eargo 
teadama^o,midhadto  ie  in  oonaequenes 
at  once,  TA«  remaiittfdor  was  vMrehotued. 
Aftenoardt,  on  tha  21st  F«b.,  the  eowt,  on  the 
feUtion  of  tka  capiain,  ordered  the  saie  of  ih^ 
temainder.  Notiee  of  aAantUmntmit  was  gtwen 
to  Ae  insurers,  the  dvfendantgi,  tiiat  tn.  optnioM' 
of  otpertB  th»  cargo  could  not  bs  emrisd  to 
aehiedam.  Tkt  defendantt  rifnted  to  aoetpt  this 
notice,  and  on  the  5th  JToreh  the  defendantSt  as 
tnstirers,  evmntoned  tie  captain  before  the  eowrt 
to  lum  it  decreed  that  &»re  uoat  no  notd  to  tell 
DU  taid  remainder.  Tha  court,  afier  a  further 
survsy,  rscsrssd  iiaformm  decman,  and  deeded 
ikal  ike  remainder  wu  eopa&Ie  of  being  conveyad 
to  Bekiodam.  NoHca  of  (Act  deciaion  was  given 
to  tihs  inoturedy  together  toith  notice  thai  amy 
eouTM  ptweued  leith  the  aargo  would  bo  for  their 
hen^,  and  on  iheir  reepontibUHy.  The  r«- 
mainder  xoae  not  fonoarded,  but  was  toarehonted 
wUil  Decmtber,  aJihough  it  would  have  been 
possible  to  have  forwarded  it.  The  octptain 
hanting  forw<irded  considerable  sums  to  meet  the 
eupenses  caiused  directly  and  indirectly  by  the 
forced  interrwption  of  ike  vbyage,  was  summonsd 
bsfiyre  fAs  French  court,  and  on  the  14ffc  Sept.  an 
orfer  was  made  that  the  ship  should  be  sold,  and 
a  statement  of  general  and  partieular  average  cf 
ike  shxp  and  cargo  drawn  up,  which  was  aecord- 

(a>  Seportad  bj  Ctul  Dosd,  Eaq>*  BaxOttet  ftt-I*w. 
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ingly  done.  On  the  21»f  Dsc.  the  court  ordisred 
the  sola  of  the  remainder  of  the  cargo,  on  the 
ground  tliai  the  weather  was  against  Ha  Jitr&ar 
preservation.  On  the  25th  Jan.  the  eouri  ordered 
the  full  amount  qf  froi^it  due  upon  ike  toftoEs 
voyage  from  Bnos  to  Bmiodam  to  he  charged  on 
the  proceeds  of  the  cargo,  and  a  atotemmU  <^ 
amerago  was  math  oiU  o»  At*  fietimff,  aaa 
adopted  by  the  court. 
The  said  remainder  of  the  cargo  was  'sold  on  the 
lOih  Jan.  It  was  up  to  that  date  wttrehantable 
rye,  and  if  carried  to  Bohiadam  at  any  Urns  prior 
to  its  sale,wotdd  have  fetched  a  price  constd^fobfy 
more  than  the  extra  expenees  vroperiy  ineufred 
in  reject  of  it  and  consequent  npon  the  inter- 
ruption of  the  voyage,  induding  the  cost  sJktp- 
meni  to  Snhiedam.  If  the  proportion  of  freight 
payable  upon  the  said  remaindiBr  under  aboee 
average  ikatement  woe  added  to  the  afarmaid 
extra  esepences,  the  amount  wovXd  be  more  tkast 
what  the  remainder  would  haoa  fotckad  at 
BtAiedtm. 

Meldt  ihere  was  no  eonsirw^a  total  loss  of  Os 
oofvo,  Una  solo  of  the  said  remainder  hmng 
rendered  necesaary  by  the  delay  and  defanU  </ 
the  certain,  and  not  by  the  perUa  inmrtd 
against. 

Sttdf  also,  ffiai  it  being  found'upon  the  speoiaZ  ease 
that  ^judgment  of  the  French  court  woe  clearly 
wront^  in  law,  (kis  court  was  not  bound  to  treat 
it  as  correct,  or  give  effect  to  it. 
CastlHqne v. Imrie  (-23  L.  T.  Bep.  N.3.^i  L. Bep. 

4  S.  of  L.  414),  considered. 
Sold,  cdso,  that  the  exrpeuaes  which  could  he  re- 
covered under  ike  "  sning-  and  lahourimg  "  etaum 
were  the  expenses  neeasaary  to  avert  a  ttAal  lorn, 
and  that  ih^  would  be  the  expenses  of  taudupping 
the  whole  eargo-and  conveying  il  to  the  warJiousa, 
separaiing  that  which  c^dd  be  carried  on  from 
tj^  restt  and  conditioning  that  which  could  tkm 
have  been  carried  on. 
This  was  a  special  case. 

The  focts  and  arguments  auffioieatly  afipMB 
from.the  head-note  and  the  jodgmMits. 

Cohen,  Q.G.  {ItLood  with  him),  appaacad  te 
the  plaintiBa. 

.Bafy'omuK  Q.G.  (JITorman  inA  him)*  i^pasni 
for  the  defandMta. 

The  fidlowing^autlioritiaa  vera  mfead  or  afanad 
to  during  the  aripEmoit : 

Stringer  t.  SntUsh,  4«u,  Mmriaa  Imeuramm  Oamfsam 
22  L.  T.  Bm.      S.  802;  L.  Bap.  4  <^ 
L.  BSD.  5  Q.  B.  S99 ; 
Carnmea  r.Bemdl,  3  H.*  IT.  617;  SKAHIISB; 

87  L.  J.  447,  ^  ;  2»  L.  J.  360,  BS.  i 
Caalri9ue     imeie,  28  L.  T.  Bn.  K.  3.  48 ;  £  IbfL 
4H.L.414;  89  L  J.  3M^.a  Pi ; 

N.  S..  885 ;  L^ep.  8  0.  P.  2M ;  8t  L.  J.  80?,  C.  f  . ; 

11  Jv.  N.  8. 9« ; 
Boaetto  r.  Onnmi,  11 C:  B.  178;         J.  857,  C.  K  ; 
Meseiaia  r.  PatroeoctMn^M  I>.  t.  Bap.  IC&Sai 

L.  Bep.  4  P.  G.  144;  4],  L  J.  87,  Flir.  Qa.  ; 
Kidstm  V.  Tha  Emnira  Marina  Inmramea  Ciiwjdafc 

15  L.  T.  Bap.ir.  S.  12  :  L.  Bep.  C.  P.  535  ; 
Dant  T.  Smith,  20  L.  T.  Be|i.  V.  8.  868;  L.  Bifk 

4  Q.  B.  414. 

The  judgment  of  the  coort  was  dehf  eied 
by  Abchibau),  J.  The  court  consisted  of  Lord 
Coleridge,  C.J.,  Grore  and  Archibald,  JJ.  St 
was  a  written  jadgment,  and  was  as  folbwi: 
This  is  a  special  case,  with  power  to  draw  tirffaieofln 
of  fikct.  The  action  is  on  a  valued  poficy  of  » 
aarance  on  18,750  kiSogiammee      rye,  -nlosd  it 
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2731t,  incladinff  150Z.  advance,  cm  a  voyage  from 
Boos  to  Subiedam,  in  the  Austriaoi  sbip  TTnico, 
warrauted  free  of  porticalar  average  anless  the 
ship  be  stranded,  sunk,  or  burnt,  which  was 
onaerwritten  bj  the  defendant  in  the  sum  of  2731L 
The  policy  also  oontaius  the  osoal  clause,  that  in 
-oaae  of  any  loss  or  misfortane,  it  shall  be  lawful  to 
the  aasored,  tbdr  factors,  Borrants,  and  aMigns.  to 
me,  labour,  and  traTcd,  for,  in,  and  about  the 
defeme  and  Bafej^nard  and  reoorery  of  the  saad 
goods,  merdiandise,  ship,  &a.,  or  any  part  thereof, 
without  prejudice  to  tbe  insurance,  to  the  charges 
whereof  the  assurers  will  contribute.  On  tbe  2l8t 
July  186S,  the  defendants  had  entered  into  a 
charter-party  with  one  Faltata;  of  Venice,  for  the 
charter  of  the  TTnico,  then  lying  at  Smyrna,  to 
proceed  to  Enos,  a  Turkish  port,  and  there  load  a 
cargo  of  grain  or  corn  and  carry  it  to  Amsterdam 
or  Schiedam  direct,  and  had  on  t^e  2nd  Nov.  I860, 
shipped  at  Enos  on  board  the  vessel,  of  which 
Anconio  Lnoovich  was  the  master,  a  cargo  equal 
to  2343  English  qnarterB.  or  6800  bectolitred  of 
rye,  sound  and  in  good  order  and  well  conditioned, 
^e  captain  received  at  Eooa  1501.,  pursuant  to 
the  terms  of  the  charter-party.  He  also  aigned  a 
Wl  of  lading.  On  the  8th  Soy.  the  Unieo,  then 
laden  with  the  said  ear^  in  balk,  left  Enos  on  the 
▼ojage.  On  the  14bh  Nor.  tbe  i^aintifts,  through 
their  agents,  Hessrs.  Schroder  and  Bonniger  in 
London,  purchased  from  the  defendants  for 
27351.  Bs.  Gd.,  the  cargo  in  question,  including 
freight  and  insurance  to  Schiedam,  as  per  charter- 
party  ;  and  on  the  21st  Nor.  tbe  defendants  handed 
to  them  tbe  poUcy  in  question.  During  the  months 
of  November  and  December  1865,  the  Untco,  on 
her  voyage  met  with  very  tempestuous  weather, 
in  consequence  of  trbieb  she  was  obliged  to  jet- 
tison a  portion  equal  to  300  hectolitres  of  tbe  in- 
sured cazvo:  and  on  the  14th  Jan.,  after  hoisting 
signals  of  disb^s,  she  was  taken  by  a  FrencE 
fiMiiog  smadc  into  tbe  port  of  La  Aoohelle,  in 
Vmace.  On  her  arrival  there,  the  captain  plaoed 
himself  in  the  hMids  cll  Ibssrs.  Admyvaolt  and 
Se^gnette.  Uous.  Admyvanlt  wa  the  Anatrian 
G<mBnl,  and  hia  firm  made  all  neoeesary  adnnoes 
of  cash  to  the  captain.  Certain  proceedings  were, 
as  stated  in  the  special  case,  taken  at  the  instance 
of  the  captain  in  the  Tribunal  of  Oommeroa  at  La 
Hocbelle,  in  ccmsequence  of  which,  first  a  portion, 
and  eventually  the  whole  of  the  cargo  was  landed 
and  warehoused  by  order  of  the  court.  On  the 
IC^  Feb.  1866,  a  portion  of  the  cargo,  amoantlug 
to  5552  kilogranunea,  was,  by  order  of  the  Tri- 
bunal of  Commerce,  sold,  and  realised  8537/r.  65c. 
On  the  21st  Feb.  1866,  on  the  petition  of  the  cap- 
tain, the  court  ordered  the  sale  of  the  residue  of 
the  cargo  by  public  auction.  Immediately  on  re- 
oetvine  ioformation  of  this  order,  on  the  21st  and 
22nd  Feb.  1866.  Messiv.  Schroder  and  Bonniger, 
on  behalf  d  tiie  plaintiffs,  gave  notice  of  abandon- 
ment  to  the  defendants,  on  the  ground  th^  in  the 
opinion  experts  or  surveyors,  the  r^e  oould  not 
lie  forwarded  to  its  deatinstion.  This  notice  the 
defendants  deoUoed  to  accept.  On  the  5Ui  llEaroh 
1866,  tbe  defendants  in  their  capacity  of  shippers, 
vendors,  and  insurers  of  the  cargo,  summoned 
Captain  Lucovich  before  the  Tribunal  of  Com- 
merce for  the  purpose  of  having  it  decreed 
tliat  there  was  no  occasion  to  sell  the  residue 
of  the  lye,  and  for  a  new  survey  to  be  ordered. 
Tbe  Tnbnnal  of  Commerce  thereupon  ordered 
€bat  the  sale  of  the  rye  should  "be  pKmsionaUy 
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suspended,  ani  that  a  new  inspection  should  be 
proceeded  with  by  three  surveyors,  whose  in- 
structions were  to  say  if  it  were  possible  by 
continuing  tbe  expedients  of  manipulation  and 
ventilation  to  preserve  it  in  its  good  c<Hidttion,  so 
as  to  enable  it  to  l>e  re-shipped  without  risk,  and 
to  be  conveyed  to  Sohiedam,  its  destiaation.  On 
the  14th  March,  the  surveyors  having  examined 
tbe  170,  then  in  certain  warehouses,  were  unani- 
mously of  opinion  that  the  grain  might  be 
perfectly  well  re-sbipped  and  conveyed  witiaoidi 
any  danger  to  Sohieaaci.  recommending  that,  if 
not  re-sbipped  very  speedtty,  it  should  m  subject 
to  ventilation  ooce  a  montb.  until  the  moment  <^ 
its  being  put  on  board  for  convince  to  its 
destination.  This  report  was  confirmed,  and 
ordered  to  be  executed  by  the  said  conrt,  and 
notice  of  it  was  given  to  the  plaintiffs  on  the  l/th 
March,  1866,  togethe."  with  nobioe  that  any  course 
pursued  with  tbe  cargo  or  aoy  portion  of  it  was 
for  their  account,  ami  on  their  responsibility. 
On  the  11th  Ma3^  1866,  tlie  Captun  cS.  tbe  tfnico, 
applied  to  the  Tribunal  of  Commeroe  for  and 
obtained  authority  to  raise  a  loan  on  the  bobtomiy 
of  the  ship,  freight,  and  cargo.  On  tbe  6th  Joae 
the  Captain  filed  a  peUtion  in  tbe  Tribonal  cC 
Commeroe,  stating  that  he  had  bean  unable  to 
e£Feot  a  loan  on  bottomry,  and  asking  the  Ti^m&il 
to  declare  the  ship  unnavigable  under  Artidee 
369  and  389  of  the  French  Code  de  Commeroe^ 
and  a  decree  was  made  in  conformity  with  tiie 
petition.  On  tbe  2lBt  June,  1866,  Messrs.  Admy- 
TBult  and  Seignette,  who  had  miade  oonwiderable 
advances  to  meet  the  several  expenses  caused 
directly  and  indirectly  by  the  fonted  interruption 
of  the  voyage  summoned  tbe  captain  before  the 
Tribunal  of  Commerce,  to  show  cause  why  in 
defiiult  of  payment  to  them  of  20,000  francs 
within  a  fortnight  from  that  date,  they  should  not 
be  authorised  to  sell  for  account  of  whom  it 
mi^t  concern  the  said  ship  and  the  remainder  of 
tha  cargo,  tbe  price  to  be  paid  over  to  them  and 
used  for  the,  pun>ose  of  covering  the  advanoee 
made  or  to  be  nuuu,  and  the  so^ns  paid  over  to 
whom  it  might  by  jnatioe  be  etxEunanded ;  and 
upon  the^  11th  Jiuy,  1866,  after  service  of  the 
last  mentioned  Bummons,  Captain  Lucovich  issned 
a  summons  to  the  undwwriters,  and  the  then 
unknown  bolder  of  tbe  bill  of  lading  of  the  cargo, 
in  order  to  their  becoming  parties  to  the  suit 
commenoed  by  the  sammons  of  the  Slat  of  June, 
and  submitting  such  oondnsions  and  argomenta 
as  they  might  think  proper,  and  to  bear  it  de- 
clared that  the  judgment  to  be  pronounced  was  to 
be  common  to  and  binding  upon  all  the  parties. 
The  sammons  of  the  21et  of  June  came  on  for 
hearing  on  the  14th  of  Sept.  1866,  in  the  absenoe 
of  the  defendants  or  any  person  appearii^  on 
their  behalf,  when  the  Tnbnnal  ordered  tbe  asde 
the  ship  ZTntco,  and  a  statement  of  general  and 
particular  average  of  the  ship  and  fa«r  cargo  to 
EM  drawn  np,  miiob  was  aooordingly  done.  0». 
the  22nd  of  Oct.  Kessrs.  Michel  et  fils,  having 
va  behalf  of  the  plaintiffs,  made  a  claim  for  pay- 
ment of  3780  francs  for  tbe  advance  freight  paid 
to  Captain  Luooviob,  and  the  Captain  mferring 
from  this  that  tbe  i^ntifEs  were  the  holders  ot 
the  bill  of  lading  for  the  cargo,  then  served  upon 
them  a  notice  of  the  judgment  of  the  14th  Sept. 
1866,  and  a  sammens  to  attend  on  aU  sabse- 
qnent  prooeedings.  ^^NutUEa  bad  not,  prior 

to   the  23rd  of  Ots^,,  'mSormed  tAw  master 
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of  the  Uwieo  that  th^  were  the  holden  of 
the  Inll  of  htding,  and  had  not  been  summoned 
to  attmd  anj  of  the  prooeedinoa  before  the 
IMbnnal  <^  Ofwimerce,  and  had  not  made 
themselres  rnrties  to  any  o(  the  proceedings. 
Od  the  2l8t  Dec.  1866,  the  I'ribnnal  <tt  Commerce 
remanded  to  the  25bh  Jan.  then  next  the  decreeing 
respecting  the  statement  of  arerage ;  bat  never- 
tfaeleas,  on  seTeral  groands,  among  others  that 
the  state  of  the  weather  was  nnfavoorable  to  its 
preservation,  ordered  the  sale  of  the  remainder  of 
the  cargo  of  the  Unieo,  and  the  purchase-money 
was  ordered  to  be  paid  orer  to  Messrs.  AdmTraalt 
and  Sei^ettejto  cover  the  advances  made  by  them, 
which  mclnded  expenses  incurred  in  and  abont 
the  unsold  portitm  of  the  rye  down  to  the  date 
of  the  decree,  together  with  the  charges  required 
hy  the  law — Hbo  costs  to  be  costs  of  average. 
This  Slaat  mentioned  judgment  was  given  in  we 
afaaenoe  of  an;  person  represwting  the  defen- 
dants. On  the  10th  Jan.,  nnder  the  said 
order,  Uie  remainder  of  the  cargo  was  sold  by 
public  sale  at  La  Bochelle,  and  realised  a  net  sum 
of  27,830/r.  30e.  The  total  agreed  fireit^t  of  the 
cargo  from  Enos  to  Schiedam  was  16,o9S^.  95c. 
Of  this,  3780/r.  (1501.  sterling)  was,  as  already 
stated,  advanced  at  Enoe,  leaving  12,915^.  95c. 
unpaid.  On  the  25th  Jan.  tiie  Tribunal  of  Com- 
merce, by  its  judgment,  declared  that  the  freight 
for  conveyance  of  the  cargo  from  Enos  to  Schie- 
dam was  due  in  its  entirety  (including  freight  ou 
the  300  hectolitres  jettisoned),  and  that  the  advanpe 
to  the  captain  on  account  of  freight  at  Enos  must 
oontribate  to  general  average,  and  referred  back 
the  statement  to  the  average  stater  for  the  pur* 
pose  of  modi^ing  the  oalciufttionB  therein;  keep- 
ing in  view,  first  the  said  judgment,  secondly  the 
nim  realised  by  the  sale  of  the  ire,  thirdly  the 
various  costs  in  the  snit.  The  Tribonal  also  said 
that  the  average  staters  were  at  the  same  time  to 
establish  the  net  amount  of  the  freight  to  be 
received  by  the  captain  out  of  the  sum  realised  by 
the  sale  of  the  cargo.  The  plahitiffs  in  this  action 
were  summoned  through  their  agents,  Messrs. 
P.  IGchel  et  fils,  to  appear  in  these  proceedings, 
bat  they  made  defanlt,  and  the  judgment  of  the 
25th  Jan.  was  rendered  without  any  opposition. 
The  defendants  in  this  action  were  not  summoned 
to  appear  or  defend  the  proceedings  of  the  Tri- 
bnnw  of  Commerce  otherwise  than  by  a  summons 
left  at  the  bar  of  the  Frocnrenr  Imperial  according 
to  French  prooedare,  but  not  received  by  the 
defendants.  On  the  24th  Uay  1867,  the  Tribunal 
of  Commerce  confirmed  an  amended  statement  of 
general  and  particular  average  whidi  had  mean- 
while been  made,  and  condemned  the  plaintiffs  to 
pay  the  sum  of  12,915^.  95e.  remaining  doe  on 
aoconnt  of  freight,  with  interest  from  the  11th 
July  1866f  to  the  time  of  payment,  and  ordered  that 
■am,  being,  as  stated  in  the  jndgment,  secured  on 
the  cargo,  should  be  paid  to  Oi^tain  Lucovieb  by 
Messrs.  Admyvault  and  Seignette  as  consignees. 
The  said  sum,  together  with  1000  francs  damages 
and  interest  thereon  from  the  28th  June  1867, 
together  with  an  additional  sum  for  costs  sub- 
sequent to  that  date,  was  paid  ^temately  at  La 
Bochelle  to  Captain  Lnoovich  after  divers  pro- 
ceedings taken  by  him  against  the  plaintiffs  out  of 
the  proceeds  of  the  cai^.  Such  payment  was 
made  under  and  in  pursuance  of  a  judgment  of 
the  Oivil  Tribonal  of  Ia  Bochelle  of  the  first 
inrtttace^  dated  the  7th  Aag.  1867.  Itiestatedin 


pantoraph  ^  oC  Uie  special  case  tiiat,  hj  the  law 
of  Xranoe,  the  ^Mbanal  of  Commerce  nad  joria* 
diction  to  order  the  said  Tariona  anrve^  «  the 
ship  and  caif;o  and  statemeoLts  of  average,  aiid  to 

make  the  said  various  orders,  judgmeoti^  sod 
decrees,  but  that  it  ia  a  court  of  first  instance  of 
inferior  jurisdiction,  and  its  judgments,  ordan, 
and  decrees  are  subject  to  appeal  to  the  Impsriii 
Court  at  Poitiers,  which,  if  made,  is  uni^ly 
decided  in  four  or  five  weeks,  and  that  no  appeal 
was  taken  on  the  part  of  the  plaintiffs.  It  was 
admitted  also  in  the  case  that  the  damages  refened 
to  in  paragraphs  8, 11,  and  13  were  caused  by  tLe 
perils  insured  against.   It  is  also  found  Uiat  the 
rye  which  was  sold  on  the  10th  Jan.  1867,  wai  ia 
March  1866  and  in' Jan.  1867,  merchantable  ly^ 
and  such  as,  if  it  had  been  carried  on  to  SohiBdam 
at  any  time  between  the  time  of  its  landing  at 
La  Bw^le  and  the  time  of  its  sale,  would  oaTS 
fbtdhed  at  Sdiiedam*  a  price  omisiderab^  more 
than  the  tot^  of  all  the  extra  ucpenaes  proper^ 
incurred  in  respect  of  it,  and  consequent  upon  the 
interruption  of  the  voyage  under  the  oircamstancei, 
including  the  ectra  freight  ol  forwarding  it  to  its 
destination.   It  ia  also  admitted  by  the  defendants 
that,  if  the  proportion  of  freight  payable  upcn  tha 
rye  sold'on  the  10th  Jan.,  under  the  said  average 
statement  is  to  be  taken  into  account,  and  ad^ 
to  the  extra  expenses  aforesaid,  the  amount  would 
be  more  than  the  rye  would  have  fetched  at 
Schiedam,  if  forwarded  to  its  destioation  either  in 
March  1866  or  Jan.  1867.   The  questions  irtiich 
arise  in  the  case  are:  First,  whether  there  was  a 
constructive  total  loss  of  the  cargo;  Seoondly,  if 
not,  whether  the  plaintiff  is  entitled  to  recover 
any  and  what  portiou  of  the  expenaes  under  Um 
sue  and  labour  clause.    For  the  purpose  <rf'  daod- 
ing  th^o  questions,  it  is  necessary  to  consider  the 
effect  of  the  proceedings  and  orders  of  Uie  Tribunal 
of  Commerce  c£  I«  Kodielle.    Bnt^  befbre  doiiig 
so,  it  may  be  worth  while  to  inquire  what,  under 
the  circumstances,  was  the  duty  of  the  oaptaio. 
It  is  found  in  the  case  (paragraph  51)  that,  by  the 
law  of  France,  the  master  under  the  oircamstaiueB 
was  not  entitled  to  full  flight  upon  the  csigo 
landed  there;  but  that  by  Article  296  of  the  Code 
de  Commerce,  he  was  bound  to  hire  another  vessd 
to  carry  on  the  cargo  to  its  destination,  and  if 
unable  to  hire  a  vessel,  was  entitled  to  pro  nt& 
freight  only ;  and  that  the  law  of  Austria  on  this 
subject  is  we  same  as  that  of  France.  It  is  furthv 
fbnnd  that  it  would  have  been  practicable  to  hire 
another  vessel  to  oany  on  the  cargo  to  its  dsatina- 
tion.  The  case  also  states  that  the  portioo  of  U» 
cargo  thM  was  sold  by  order  of  tha  Tnoanal  of  Gobi- 
merce  on  the  10th  Jan.  was  unmerohaataUsyaBd 
would  have  fetched  at  Schiedam  a  prioe  oco^dv- 
ably  more  than  the  total  of  all  the  extra  expenses 
pro{»rly  incurred  and  consequent  upon  the  inter- 
ruption of  the  voyage,  induding  the  extra  fkw^ 
of  forwarding  to  its  deatimitifm.   It  is  qoite  clear, 
therefore,  that  it  the  captain  had  done  his  do^ 
the  portiou  of  the  cargo  sold  on  the  10th  Jan.  18S7* 
would  have  been  forwarded  to  Schiedam,  and  that 
there  would  in  the  event  have  %nly  been  a  partial 
loss,  the  portion  of  the  cargo  forwarded  beieg  <mly 
liable  to  r»y  so  much  of  the  freight  of  fbrwsnliog 
from  La  Boohelte  {Botgeto  v.  Owney,  11 0.  B.  176 ; 
20  L.  J.  257,  0.  P.),  as  exceeded  the  original  rate  « 
freight.  The  question  is,  what  is  the  effeot  of  the 
prooeedinga  in  tha  S4«noh  oonrta,  on  tiusna^ilB 
state  of  we  case  ?  In  the  Tiew^ludi  w«  taki^  «t 
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do  not  oonaider  it  material,  for  the  purpose  of 
dealiag  wich  the  qaeation,  whether  or  not  there 
was  a  oonstractive  total  loss,  to  disooss  the  effect 
of  the  Torioas  anrreys  and  orders  of  the  Tribunal 
of  Commerce  of  La  Rochelle,  prior  to  the  order 
of  the  2lBt  Dec.  1866,  by  which  the  residne  of  the 
cargo  was  ordered  to  be  sold,  except  in  so  far  as 
the  greai  lapee  of  time  without  any  effort  on  the 
part  ol  the  oapbun  to  perform  his  da^  bears  m 
the  oaae.  Thwe  are  ptffticms  d  thorn  orders  and 
jadgmentB,  no  doab^  which  are  properly  jad^ 
ments  i»  ret»,  or  in  the  natare  of  judgments  m> 
rem,  and  binding  as  against  all  the  world,  and, 
amooffst  others,  as  gainst  both  the  plaintiffs  and 
defendants.   Bnt*  whm  we  come  to  the  order  of 
the  25th  Jan.  1867,  whereby  it  was  declared  that 
the  flight  for  conveyance  of  the  cargo  to  Schiedam 
was  due  from  the  pUuntifis  to  the  shipowner  (or 
the  captfun  as  his  agent)  in  its  entirety,  it  cannot 
be  r^^rded  aa  in  the  nature  of  a  judgment  in  rem, 
and  sport  from  the  fact  that  the  defendants  were  no 
parties  to  that  jadgment,  though  we  draw  the 
inference  of  fact  that  the  plaintiffs  had  such 
notice  of  it  (Beynold$  T.  FenUm,  3  C.  B.  187),  that 
they  might  have  appeared  and  defended,  there  is 
this  peculiarity  in  uie  case,  which  does  not*  bo  tat 
asweareawar^  seem  to  hsiro  occurred  befiDr^  that 
upon  the  opresa  findings  in  the  special  oasey  by 
wnioh  both  parties  we  bound,  this  part  of  the 
judgment  seems  to  be  manifestly  emmeous  in 
regard  to  the  law  of  France,  on  which  it  profeesea 
to  proceed.   The  remark  that  the  defendauts  were 
no  parties  to  the  judgmeot  equally  applies  to  the 
judgment  of  the  7th  Aug.  1S67.  of  the  Giril 
Tribanal  of  La  Bochelle,  by  nhioh  the  proceeds  of 
the  residue  of  the  cargo  attached  in  the  hands  of 
Messrs.  Admyrault  aud  Seignette  was  confirmed, 
and  the  entire  amount  of  freight  ordered  to  be 
paid  out  of  it.  The  defendants,  therefore,  can  hardly 
be  bound  by  the  declaration  that  the  residue 
of  the  cargo  which  was  sold  on  the  10th  Jan.  1867 
should  bear  its  entire  proportion  to  La  Bochelle, 
in  addition  to  she  extra  might  of  ooaTejing  it  to 
SohiedMi^  or      the  order  to  pay  it  out  oS  the 
proceodg  of  tiie  goods.    Uoreovar,  ersn  if  the 
aefaidantB  could  be  oonsidered  as  at  all  indirectly 
affected  by  such  a  jadgmect  as  binding  the  plain- 
tiffs, the  question  ia  how  far,  considering  the 
findings  in  the  case,  we  should  be  bound  to  ^ive 
effect  to  it  as  against  the  plaintiffs.   It  is  a 
matter  of  nicety  how  far  a  jadgment  of  a  com- 
petent foreign  court  in  rem,  or  between  the  same 
parties,  ia  examinable  here.  The  authorities  on  the 
subject  are  all  collected  in  Story's  Confiict  of  Laws, 
§§  547  et  tea.,  and  in  the  notes  to  Doe  T.  OUver 
(2  Sm.  li.  (J.  751  7th  edit.),  and  need  not  be  re- 
ferred to  in  detail.  In  the  late  case  of  Schibsby  r. 
WuUnkoU  (L.  Bep.  6  Q.  B.  155;  24  L.  T.  Bep.  93). 
the  principle  on  wnich  effect  is  given  to  the  judg- 
ments of  foreign  tribunals  is  stated  to  be,  not  on  this 
ground  merely  of  international  oonuty,  but  on  the 
ground  that  the  judgment  of  a  "oonrt  ai  oompeMat 
joriadiotion  over  the  defendant  imposes  a  duty  or 
obligation  to  paj  the  som  fbr  wmch  judgment  is 
Sprmt  which  the  oourts  of  this  countn^  are  bound 
to  enforoe;  and  cooseqne^tly  anything  which 
uegativeB  that  duty,  or  forms  a  legal  excuse  for 
not  performing  it  is  a  defence  to  the  action :  "  ( See 
Schibsby  T.  Westenholiz.)   This  principle  ia  also 
assumed  and  acted  on  in  Oodaard  r.  Q*aij  (24 
L.  T.  Bep.  2J.  S.  89 ;  L.  Rep.  6  Q.  B.  139),  where  the 
nugoiity  <rf  the  oonrt  held  tiiat  the  jadgment  was 
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binding,  notwithstanding  that  it  proceeded  on  a 
mistake  as  to  English  law,  whioh  did  not  appear 
to  have  been  knowingW'  or  perversely  acted  on. 
In  Story's  Conflict  of  Laws,  the  extent  to  which 
and  the  grounds  on  whioh  a  foreign  jadgment  is 
said  to  be  examinable  or  open  to  be  impeached 
are  thus  summed  up  (Article  607) :  "  It  is  easy  to 
understBAid  that  the  defendant  may  be  able  to 
impeach  the  original  justice  o£  the  jiKlgmentby 
showing  that  the  court  hftd  no  jurisdiodon,  or  cfa^ 
he  never  had  any  lutioe  of  the  salt,  or  fHaaXi  it  waa 

Erocured  frwid,  or  that  it  is  irregular  and  bad 
y  the  law  fori  rei  judicata!.  To  such  an  extent 
the  doctrine  is  intelligible  and  practicable."  In 
Oaatrigue  v.  ZmrM  (23  L.  T.  Bep.  348;  L.  Bep. 
4  H.  of  L.  414),  the  House  of  Lords  upheld  a  decree 
in  rem  of  the  Tribanal  of  Commerce  of  Havre,  in 
which  a  decree  was  made  in  clear  violation  of 
£aglish  law,  on  the  groand  that  the  foreign  law 
being  ascertained  as  a  matter  of  fact  in  the  case, 
the  French  court,  with  every  honest  endeavour  to 
be  right,  waa  liable  without  any  fault  to  go  wrong 
either  from  imperfect  evidence  prodoced  before  it, 
or  misapprehension  of  its  effect.  Batinthat  casein 
delivering  the  opinion  of  the  majority  of  the  judges, 
Blackburn,  J.,  speakingof  the  judgment  on  matters 
of  French  law,  says  (23  U  T.  Bep.  a.  8.348 ;  L.  Bep. 
4  H  of  L.  414),  **  we  most  (at  l«ut  till  the  oontTar7 
is  clearly  proved)  give  credit  to  a  foreign  tribaoal 
for  knowmg  its  own  law  and  acting  within  (he 
jurisdiction  conferred  on  it  by  that  law."  And  in 
the  case  Beogvet  r.  WOaHhv  (2  B.  &  Ad.,  at 
p.  957),  Lord  Tenterden  baa  said  before,  "we 
ought  to  see  very  plainly  that  the  court  has  de- 
cided against  theFrenchlaw.before  we  say  that  their 
judgment  is  erroneous  on  that  ground."  implying 
that  if  it  clearly  appeared  to  be  wrong  the  court 
would  not  give  effect  to  the  judgment.  Here  the 
court  expressly  proteases  to  proceed  on  the  ground 
of  French  law;  and,  although  the  presumption 
would  be  that  the  court  in  delivering  judgment 
would  be  taken  to  know  its  own  uw,  still  it 
dearly  appears  that  that  hiw  was  not  fbllowed, 
and  we  are  preolnded  fay  the  findings  in  the  oaae 
from  holding  that  the  oonrt  hai  rightly  declared 
it.  The  contrary,  to  nse  the  words  of  Blaokbum, 
J.,  clearly  appears,  and,  either  from  inadvertenoa 
w  some  (rther  reason,  the  foreign  tribunal  has  gOne 
manifestly  wrong.  It  does  not  [nofess  to  declare 
what  is  the  law  (tf  Austria.  If  it  had,  though 
ec^ually  wron^,  we  might  have  been  bound  by  C(u- 
fn^udv.lmne  (sup.)  to  have  given  effect  to  it;  but 
it  is  a  declaration  of  Fren^  ^w  which  is  wrong 
Under  these  oircumstanoes  we  are  of  opinion  that 
there  is  no  rule  of  comity,  and  no  principle  on 
whioh  we  are  called  npon  to  give  effect  to  such  a 
judgment,  and  that  pro  ram  fireight  only  was 
payable  on  the  cargo  at  La  Rochelle.  If  then 
freed  from  the  buraen  of  the  entire  freight  at 
lia  Bochelle,  the  case  finds  that  the  portion  of  the 
rye  sold  on  the  lOtb  Jan.  1867,  would  have 
realised  at  Sofaiedam  more  than  enough  to  have 
covered  the  extra  freight  from  La  Bodielle,  and 
in  that  event,  had  it  bem  forwarded,  there  would 
only  have  been  a  partial  and  no  constructive  total 
loss:  (see  Boamo  r.  Ountey,  mp.)  We  must, 
however,  consider  the  effect  of  the  order  of  the 
21st  Dec.  1866,  for  the  sale  of  the  residue  of  the 
goo^,  and  wheUier  it  oonld  under  the  circum- 
stances appearing  in  the  case,  constitute  a  total 
loss.  Now,  although  -ftye  sale  may  have  been 
valid  and  bindingp  aocL  ^(V^  ^tWitfA&^asj  thereto 
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have  been  deprived  oE  the  goods :  (see  Cammell  v. 
j8eweM(2L.T.Bap.799;  3H.AK.617:  5H.&N. 
728),  stiU,  npon  the  facts  ae  found,  it  was  a  sale  .of 
a  porticm  of  goods  vhich  it  was  the  duty  oE  the 
captain  to  have  traneshipped  and  forwarded,  for 
vhiob  a  ship  might  have  been  hired  at  1a 
Boohellef  and  which,  if  forwarded  at  any  time 
between  the  time  of  its  landing  at  La  Bochelle, 
and  the  time  of  its  gale  some  twelve  months  after, 
would  have  realised  at  Sohiedam  oonsiderably 
more  than  the  total  of  all  the  extra  expenses 
properljr  inccrred  in  respect  of  it,  and  consequent 
on  the  interruption  of  the  voyage.  Under  these 
circumstances,  it  is  impoBsible  not  to  sec  that, 
altbongh  the  ship  ana  cargo  were  originally 
brought  within  the  jurisdiction  of  the  Tribunal  of 
Commerce  of  La  Bocfaelle  by  perils  of  the 
seas,  the  sale  of  this  portion  of  the  cargo 
was  not  really  dae  to  any  of  the  perils 
inanred  against,  which  had  long  ceased  to 
operate  in  regard  to  this  portion  of  the  goods, 
bnt  WIS  in  fact  made  for  the  purpose  of  paying 
advances  incurred  through  the  captain's  breach  of 
duty.  But  it  was  strenuously  argued  on  behalf  of 
the  plaintiffs,  that  the  first  order  for  sale  of  the 
entire  cargo  conferred  on  them  the  right  to  give 
notice  of  abandonment,  and  that  nothing  that 
occurred  afterwards  had  varied  that  right.  We 
think,  however,  that  the  proceedings  in  the  case 
with  respect  to  the  last  portion  of  the  rye  sold  (the 
insnrance  being  free  of  average),  when  taken 
together  with  the  opinion  we  have  expressed 
agunst  the  obligation  to  pay  the  entire  freight  at 
a,  Kochelle,  are  clearly  in  contradiction  of  that 
enpposed  right ;  and  it  becomes,  therefore,  anne- 
oeani^  to  consider  a  further  contention  of  the 
plaintiffs,  viz.,  that  though  acceptance  of  the  notice 
had  been  declined,  stiU  the  coudnot  oi  the  nnder^ 
writer  in  interrening  in  the  Tribunal  of  Gommeroa 
was  evidraoe  of  suds  aooeptanoe,  and  inrerocabk. 
Being  then  of  ophiion  that  there  was  no  conatnio> 
tive  total  loss  within  the'  meftning  the  policiy,  it 
>  remains  to  oonsider  the  next  question — whMher 
the  plaintiffs  are  ^titled  to  recover  anything,  and 
how  much,  under  the  sue  and  labour  clause  P  It 
was  ai^ued  on  behalf  of  the  defendants,  that  at 
the  time  the  rye  was  unshipped  it  was  in  no 
danger  of  total  loss,  and  that  it  was  unshipped 
aolety  for  the  purpoaeeand  benefit  of  the  plaintiff. 
Bnt  it  is  only  necessaiy  to  look  at  the  reports 
which  are  referred  to  in  thespeoial  case,  uid  which 
are  to  be  taken  as  oorreotly  setting  forth  the  state 
of  the  cargo  at  the  time,  to  see  that  it  was  in  a  state 
4tf  heat  and  partial  fermentation  fnmi  sea  water, 
which  if  it  had  been  allowad  to  go  tm  would  (and 
we  feel  constrained  to  draw  uiis  inference),  in 
an  piobebility  have  zeanlted  in  such  damage 
as  to  be  an  actual  total  loss.  It  was  neees- 
8U7,  then,  for  the  preservation  of  some  sub- 
stantial  part  of  the  eai;go»  and  in  order  to  avert 
a  total  loss,  to  remove  or  unship  the  whole 
cai^.  It  cannot  be  contended,  since  the  case  of 
Kidaton  v.  Emipire  Marine  Aeawan^  Company 
(Mtp.),  that  the  warranty  "free  from  particnlar 
average "  excludes  the  operation  of  the  suing 
and  labonring  clause;  and  that  case  is  also  an 
authority  that  the  occasion  npon  which  the 
expenses  in  this  case  were  incurred,  was  such  as 
to  be  within  it.  As  to  the  cases  of  Qreat  Indian 
Peninsular  Company  v.  Saimdera  (1  B.  &  S.  41 ; 
2B.  &  S.  266  ;  6  L.  T.  Bep.  297;  31  L.  J. 
^,<^B.),  and  Booth  t.  Ootr  (9  L.  T.  Bep.  886 ; 


33  L.  J.  99 ;  15  C.  B..  N.  S.,  291).  dted  to  n 
by  the  defendants,  we  need  only  refer  to  the  w^ 
in  which  they  are  distinguiahed  by  Willes,  J.,  m 
his  learned  judgment  in  Kidtlon  v.  Empire  Ibirim 
Anwrttnee  Company  (sup.).  A  mcoe  difBadb 
question  is  as  to  the  amount  of  the  eipaniei 
recoverable  under  this  head.  This  depends,  in 
our  opinion,  upon  the  amount  of  expenses  neces- 
sary to  avert  a  total  loss,  for  which  alone  the 
defendants  were  liable.  I^iat  is  a  matter  which, 
we  think,  must  be  reasonably  treated,  and  not 
judged  too  strictly.  The  unshipping  of  the  whole 
cargo  was  necessary,  in  order  to  its  preserratiao 
and  to  the  separation  of  the  sound  ^rt  from  that 
which  was  irreparably  damped.  But,  once  con- 
veyed to  the  warehouse  where  the  Bopamtion 
might  take  place,  any  subsequent  care  bestowsi 
on  that  which  could  not  he  benefited  by  it  suffi- 
ciently to  enable  it  to  be  forwarded  to  ita  destiaa- 
tion  would  have  been  of  no  use  whatever  to  tlie 
residue,  and  would  not  in  any  way  have  contributed 
to  its  preservation.  We  are  of  opinioo,  tiiereion^ 
that  the  plaintiffs  will  only  be  entitled  to  reconr 
under  this  head  the  expenses  of  unshipung  the 
whole  and  conveying  it  to  a  warehouse  where  the 
separation  took  place,  and  of  the  separation,  and 
the  expense  of  conditi(ming  that  portion  of  it 
which  was  sold  on  the  lOUi  Jan.  1867.  As  the 
case  does  not  afford  us  the  means  of  atatiui;  the 
amount  of  the  expenses  thus  incurred,  we  think  it 
must  be  referred  back  to  the  arbitrator  to  ascer- 
tain the  amount,  applying  the  principle  we  have 
laid  down,  and  that  for  tho  sum  so  found  fa^  the 
arbitrator  tiie  plaintiffs  are  entitled  to  our  jod^ 
ment.  Judgment  for  the  platn^k 

Solicitor  for  the  plaintiffs,  Jfoititeios. 

Solicitors  for  the  defendauts,  JCorMy,  TofTy, 
aaad  Btewart. 


Nov.  20, 1876,  and  Jan.  11, 1877. 

DlCESOK  V.  BbUIBB's  TsiiBOUMI  CoiiPAST  (o) 

Telegraph  eompoMu,  UahtUty  of-rT^Ugreun  wrom^ 

deUvered—Coneequeni  damage. 
A  teJegraph  company  doet  not  gmmmiae  fe  tent 

rsMtvsrs  the  aeewracj/  of  Uieframu  paumg  etw 

Hawiiree. 

Fleyford  v.  TTnited  Kingdom  Bleotrio  TelMn|ik 
Company  (L.  Bep.  4  Q.  706;  17  i-  Tllif. 
K.  B.  243).>»Ho»ed. 

DEacumtzB  to  statement  of  claim,  which  stated  in 

effect  that  the  defisndants  by  nustidce-delivaed  to 

the  pWutiffsatelegram intended foranotiier fine; 

and  that  the  tdegram  was  acted  upon,  wberebf 

the  pluntifts  incumd  loss. 

WaiJdn  WiUiame,  Q.C.  end  H.  D.  Greene,  fir 

the  defendants,  relied  on 

Ploifford  V.  United  Kingdim  TeJegrofh  Cesqwuf 
(uoi  «up.). 

Serechel,  Q.C.  and  Sutler,  for  the  plaintifEi, 
argued  that  the  company  were  liable,  becanss, 
first,  ttej  made  a  statement,  &lsc  to  their  kno^ 
ledge,  with  intent  that  the  plaintiffs  should  Mfc 
upon  it,  and  the  plaintiffs  did  act  upon  it ; 

Contfoot  V.  Fowk*,  6  M.  A  W.  858  ; 
aeoondly,  they,  though  without  fraud.  aaiBn|i^ 
sented  their  uthovity  to  fend  tiw  tdegiam  to  Ihi 
pkuntiff; 

CoUfli  V.  WrigM,  8  E.  AB.  617 ; 

RandM  v.  Trintga.  18  C.  B.  78S.  

t<0  JhBorted  1^  B. OtMB,  ^ii,  Ifciilslei  i*  Tap, 
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and,  tbirdljr,  their  basiness  was  suoh  that,  if  negli- 
gentir  carried  on,  it  was  daof^erooBtotiliepaUic, 
and  Miey  did  negliffentlj  carry  it  on. 
IT.  wUUattu,Q.C.,  in  reply. 
Jan.  11, 1677.— Thojud^Dent  of  the  eonrt  (Lnd 
Coleridge,  0. J.  and  Dmmui,  J.)  was  deliTendby 
Dbbman,  J.— Thia  wm  »  demurror  to  a  atate- 
menl  o£  daim  whioh  alleged  in  snbstaace  as 
follows :  The  plaintiils  were  merdiants  at  Yal- 
iwraiso,  being  a  branch  bouse  oE  a  firm  carry 
ing  on  basiness  under  a  diSereut  atjle  at  Liver- 
pool.  The  defendants,  a  telegraph  company,  with 
its  tMeS  nflloes  in   London,  htui  agencies  in 
Liverpool  teid  elsewhere,  iuoludiug  Monte  Video, 
but  not  at  Valparaiso.    The  derenduits  had  a 
system  oi  forwarding  the  mossf^ea  of  several 
senders  in  one  patted  tel^ram,  eaoh  meaaaee 
being  distingaished  by  a  cypher  known  to  £e 
defendants  and  their  agenta  ioi  to  the  sender, 
whioh  on  reeeipb  of  the  packed  telegmn  were 
tnnsmiGted  to  their  proper  recipients.     On  Hha 
26th  Dec.  1874^  the  plualifb  a*  Valpamifio  re- 
ceived a  measBf^  trHumitted  by  the  defencbuits 
from  Mbnte  Video,  purportingiio  be  an  order  firom 
the  pUintiffa'  Liverpool  firm  tor  a  larae  shipment 
of  barley.   No  saoh  message  was  in  taot  sent  by 
the  Livwpool  firm,  nor  was  the  message  seat 
intended  fcnrthe  plaintiffs.  The  misdelivery  oE  the 
mesa^  was  caused  by  the  negligenoe  of  the 
defen<aiit8  or  ^eir  agents,  and  caused  serious  loss 
to  the  plaintiffB  in  coosequenoe  of  the  fkll  in  the 
market  4br  barley.   Under  these  ciroamstances,  ib 
was  ccmtendod  by  Mr.  Hersohel,  in  a  very  able  and 
'ingenions  argument,  that  the  defendants  were 
responsible.   We  took  time  to  consider,  owing  to 
the  importanoe  of  the  ease ;  bat,  after  ref  eiring  to 
the  oaaee  cited  by  'Mr.  Herschal.  we  oome  to  the 
cooolamon  that  tiio  case  is  in  effect  ^vemed 
by  die  deciaion  of  Playford  v.  UwUad  Kingdom 
Mleettie  Telagraph  Company,  and  thafr  our  judg- 
ment mart  be  for  the  defendants.  '  "bi  thab  case 
an  action  was  broogfat  against  a  feelegnph  com- 
pany by  the  receiver  of  a  telegraphic  message,  in 
whieh  by  a  mistake  of  the  defendants'  clerk  an 
offer  of  2S».  per  iton  had  been  changed  into  an 
apparent  offer  of  279.  per  ton.   The  senders  of  the 
telegram  having  refused  to  accept  the  goods  ex- 
cept at  238.,  the  intending  vendors  sued  the  tele- 
gr«)h  company ;  but  the  Court  of  Queen's  Bench 
hem  that,  inasmuch  as  the  only  liability  whioh: 
could  exist  must  be  one  arising  out  of  some  con- 
tract, and  inasmuch  as  the  only  oontraot  made  by 
the  oempan^  was  one  with  the  parchaeerB'  and  not 
wiUi  the  plaintiffs,  the  latter  oeald  have  no  right  to 
reoorar  against  the  dedfandaats.  Several  American 
authoritiea  were  cited  in  support  of  the  plunt^a 
daim  in  Oiat  oas^  whicfa  were  to  the  alM  that 
eiUier  a  oontmob  with,  or  a  duty  tovracdsa  the  re- 
ceive of  a  telegraphic  message  arises  from  the 
relation  between  the  parties  or  the  nature  of  the 
busings;  but  the  Court  of  Queen's  Bmoh  de- 
clined to  recognise  these  aathorities  (see  the  judg- 
ment, p.  714),  and  held  that  the  plaintiff,  being  a 
stranger  to  the  contract  with  tbe  company,  could 
not  maintain  an  action.   In  the  present  case,  Mr. 
Hersohel  contended,  first,  that  the  defendants 
were  liable  because  they  bad  made  a  statement 
false  to  their  knowledge,  in  the  smse  that  they 
had  the  means  of  knowing  its  fal»ty,  and  that  the 

{)laintiffh,  having  acted  on  that  statement  to  their 
088,  were  entitled  to  recover  damages.  This  ap- 
pears to  ns  to  foe  equivalent  to  a  oonteobion  t^b 


a  telen;aph  company,  having  no  contract  with  any 
individual  exo^t  the  soider,  most  be  supposed  to 
goaraatee  towards  all  mankind  the  aocnraoy  and 
oan  of  all  its  semnba  ia  all  puts  of  the  globe 
wtoierertheyddivwcamofliiMie  tosnohan  extmt^ 
at  least}  aa  that,  if  throiU[h  the  negligence  of  any 
of  its  servants  at  any  stage  <^  the  transmission 
a  message  should  be  seat,  ko  the  wrong  person, 
that  person,  if  he  acted  npon  it  to  his  debi.*iment, 
would  have  an  action.  Thia  saeras  to  ua  to  be  a 
oontentiou  iuooosiatent  with  the  law  as  laid  down 
mBawlingB  v.  Bell  (1  C.  B.  951),  and  approved  of 
in  Ormrod  v.  Ruth  (14  M.  &  W.  651),  in  tbe  Ez« 
diequer  Chamber*  "  that  an  injury  cansed  by  a 
ststemenb  false  in  fact,  hub  not.so  to  t>ho  knowledge 
of  the  party  making  it,  or  made  with  intent  to 
deceive,  will  not  support  an  action"  (see  2  Smith's 
Leading^  Cases,  7ldi  adit.  p.  87),  nor  do  we  think  it 
would  be  reasonable  to  imply  any  soch  contract  of 
indemnity  from  tha  nature  w  the  dsaltOK  between 
the  pardes.    Mr.  Haraohel  next  oontendad  that 
tbe  defendants  ware  liable  upm  a  sngipatBd  ana* 
logy  between  thia  case  and  that  oT  CoZioa  r. 
Wright  (7  S.  &  B.  301 ;  s.  a  8  S.  &  B.  e47)>  and 
Randell  v.  TnToen  (18  C.  B.  788) ;  but  we  oan  see 
no  real  analogy  between  those  cases  and  the  pre- 
sent.   Those  oases  only  decided  that  where  an 
agent  profeesea  to  have  the  authority  of  a  principal 
to  make  a  contmct,  having  no  suoh  authority,  he 
is  liable  to  an  action  fouoi^  on  his  implied  pro- 
mise that  he  bad  the  authority  which  he  professed 
to  have;  in  other  words,  that  he  was  what  he 
represented  himself  to  ba.  viz.,.  an  agent  having 
authority  to  contract  as  agent :  (see  2  Bmtth's 
Leading  Cases,  7th  edit.  p.  380.)   But  it  is  im- 
possible to  say  that  a  tel^raph  company  makes 
any  such  profession,  or  is  an  agent  m  any  such 
sense,  even  where  a  message  sncm  as  that  is  qoes* 
bion  ia  correeMy  fbnrarded  Tbe  triegn^k  oom- 
pany  is  at  most  a  nureforwarckr  of  mswagss,  and 
ia  not  bound  to  underatand  the  otajeeb  of  the 
aender,  and  it  wonid  be  wholly  nnceaiionabie  to 
hdd  that,  if  the  company  Anwarded  a  oontract  by 
the  mistake  o^  a  servant  for  259..  when-  tbe  aandir 
only  despatched  a  contraeti  for  2S».,  tiie  cosspaiify 
would  be  liable,  on  the  ground  that  it  professed 
to  be  an  agent  authorised  to  makea  ooniract  either 
for  259.  or  at- all.   The  company  do  not  profiMs  to 
carry  on  tbe  business  of  agents  to  mako  ooatraets 
any  more  than  the  post  office.   This  ai^ument* 
therefore,  fhils.   Mr.  Herschel's  third  arguiaeot  in 
favour  of  the  liability  of  tbe  deflandanw  was  snb- 
stanti^ly  the  same  whieh  prevatted  in  the  Ameri- 
can courts,  but  which  was-  eKsposod  of  hj  tite 
judgment  in  Pl&yford  v.  United  Kingdom  Btaehie 
Telegraph  Gompanu.   It  was  to  the  affert  that 
the  business  oarriea  on  by  Hie  defendants  wu 
of  each  a  nature  as  to  reqnire  ntreme-  aeea- 
racy,  and,  therefore,  to  inrwTe  the  noeessity  of 
anoh  a  liability  at  that  oontended  for.  Thi^  ap- 
pears to  ns  to  be  the  same  thing,  in  other  worce, 
as  to  say  ^lat  a  guarantee  of  aooiuncy  is  to  be 
implied,  at  least  so  hr  as  to  give  anyone- reoei ring 
a  message  a  right  of  action,  if'  damaged  by  the 
receipt  oif  an  inaoonrate  message  owing  to  any 
n^Hgenee  of  Miy  servant  of  the  company  at  any 
stage  of  the  transit,  even  though  the  recipient  be 
not  a  contracting' party -with  the  company.  TMs 
would,  in  our  opinion,  be  imposing  a  liability  upon 
telegraph  companies  inconaistenb  with  the  real 
understandinjr  of  mao&^VD^      ^        dotiee  they 
undortake  «»rTHr*rhp  liafc^-^^tiP*  ^''^  iiu»x,.aod  prao- 
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tically  extending  the  primary  aDdertaking_  of  the 
company  with  the  sender  of  a  messi^e  into  an 
xmpued  undertaking  with  all  mankind  to  guarantee 
every hody  egainat  Me  conBequenoeB  of  the  delivery 
of  a  measftge  to  the  wrong  party,  through  any  neg- 
ligence of  any  one  of  its  servants  employed  in 
the  tranemission  of  a  message  from  the  remotest 
part  of  the  world.  So  to  hold,  we  think,  would  be 
to  overrule  the  limitation  contained  in  the  judg- 
ments above  referred  to  in  the  cases  of  Bawlinga 
T.  Bell  and  Ormrod  t.  Huih,  and  to  impose  a 
Ability  greater  than  any  which  the  law  can  imply 
ei^er  from  the  employment  of  the  company  or 
from  the  nature  of  tikeousiness  carried  on^  by  it. 
It  would  also  be  inconsistent  with  the  decisions  in 
Playford  v.  United  Kingdom  Tdegraph  Company 
and  Alton  v.  MvUand  Bailwav  Company  (19  0.  B., 
IS.  S.,  213;  12  L.  T.  Eep.  S.  703),  .which  con- 
fine the  right  of  action  for  an  injury  resulting 
from  a  breach  of  doty  arising  out  of  a  contract 
to  the  party  with  whom  the  defendant  contracts. 
For  these  reasons,  we  are  of  opinion  that  the 
defendants  arc  entitled  to  our  judgment. 

Solicitors  for  the  phuntiff,  Eyre  and  Oo. 

Solicitors  for  the  defencUntSi  John$on,  Vpton, 
and  Oo. 


Tkursden/f  Jan.  11. 
Fbederici  v.  Yah  bee  ZBE.(a) 
Praetiee — Writ  apecially  indorsed — Signing  judg- 

ment — AMdavU  of  plaint^a  aUomey  —  Order 

nr.,  r.  6— Order  XIV.,r.  1. 
The  affidcofit  calling  upon  a  defendmi  to  ghoto 

ecuuB  why  the  plamtdJt  shovld  not  ngn  judgment 

upon  a  virit  nieoiaUy  indorttd  must  m  awom 

hy  fXe  plaint^  inpergon. 
KoTiOH  for  a  rule  to  set  aaide  an  order  of  a  judge 
atohamberB. 

The  plaintiff,  a  merchant  residing  at  Smyrna, 
sold  a  oargo  to  the  defendant,  for  the  price 
of  which  this  aot^  was  brought.  The  writ 
of  summons  was  specially  indorsed,  and  the 
plaintiff's  attorney  applied  to  a  maater  tor  leave 
to  sign  judfnnent.  The  application  was  supported 
&ti  affidavit,  which  stated  the  attorney  b  belief 
as  to  the  following  facts : — The  receipt  of  the 
oargo  by  the  defen^mt,  its  price,  that  there  had 
been  some  promise  to  pay,  and  that  there  was  no 
defence  to  the  action;  but  added  that  the  de- 
ponent had  no  personal  knowledge  of  the  matter. 

The  master  ordered  judgment  to  be  signed  for 
part  of  the  amount,  believing  that  there  was  a 
defioice  to  the  rest ;  and  the  order  was  oonfirmed 
by  Lnsh,  J.,  in  chambers,  who  ooasidered  that 
there  shoold  be  a  disoretdonaiy  power  in  such 


/.  C.  Ma^hetCf  for  tiie  defendant.— The  facts  show 
that  the  plaintiff  himself  could  not  have  sworn 
that  he  believed  there  was  no  defence  to  this  action. 
Theire  is  no  discretion  given  to  the  judge  ia  these 
cases.  I  refer  to  sect.  50  of  the  Common  Law 
Frooednre  Act  1854,  the  very  language  of  which 
is  here  used.  Upon  that  section  it  was  decided, 
in  the  cases  of  Bertchfeld  v.  Clarke  (11  Ex., 
712),  and  Ohrietopheraon  t.  Lotinga  (15  C.  B.,  N.  S., 
809;  9  L.  T.  Rep.  N.  S.  688),  that  the  affidavit 
referred  to  in  tne  section  mentioned  must  be 
sworn  by  the  party  himself,  and  not  hy  his 
attorney.   Eing^ord  v.  Qnat-WeeUm  BaUwcuf 


Company  (16  0.  B.,  N.  S..  761;  10  U  T.  Bcp. 
K.  S.  7^),  which  is  against  me,  was  the  case  ot  a 

company. 

Bowen,  for  the  plaintiff.— I  would  aak  the  ooittt 
whether,  in  no  case,  howorer  faToaraUe,  the 
affidaTit  mwht  be  made  by  a  person  other  uiaa 
the  plaintiC  Suppose  the  case  were  a  far  betto- 
one  than  any  afficumt  oE  a  plaintiff  could  make, 
such  as  an  admission  1^  the  defmdanfc  oC  his 
liability,  would  not  the  court  hold  that  ^odgmcaG 
might  be  s^ed  without  an  affidavu  of  the 
plMutiff  P  The  words  of  the  role  axe  that  such  an 
affidavit  shall  be  sufficient,  but  not  that  nothing 
else  shall  be.  It  is  intended  to  pcnnt  oat  the 
nsual  course  to  be  followed.  Here  the  plaintiff  is 
abroad,  and  cannot  immediately  swear  the  neces* 
Gary  affidavit  It  is  possible  wat  delay  may  be 
fatal. 

MaOiow  in  reply. 

Geovb,  J.— I  am  of  opinion  that  this  rale  should 
be  made  absolute.  The  words  of  Order  XIV.,  r.  1, 
are,  "  Where  the  defendant  appears  on  a  writ 
Bumm(ms  ffl>edally  indorsed,  under  Order  III.,  r.  6, 
the  jdaintiS  may,  on  affidavit  TerUying  the  caoae 
of  aotion,  and  swearing  that  in  his  beUef  there  is 
no  deface  to  the  action,  call  upon  the  defraidaiit 
to  show  cause  before  the  court  or  a  judge  why  the 
plaintiff  should  not  be  at  libertrv  to  sign  final 
ladgment  for  the  amount  so  indorsed,  together 
wit£  interest,  if  any,  and  costs,"  Ac  The  question 
is  not  entirely  whether  in  every  case  the  affidarit 
must  be  made  by  the  plaintiff  in  person.  If,  in 
order  to  save  time,  the  defendant  were  to  ocine 
before  a  judge  and  dispense  with  an  affidavit, 
whether  the  judge  would  then  have  jnrisdictuxi 
is  a  point  upon  which  I  give  no  opinion.  That  u 
not  the  present  case.  Here  we  have  the  plaintiff 
coming  to  ask  the  court  to  call  upon  the  defen- 
dant to  show  cause ;  and,  instead  of  making  an 
affidavit  himself,  and  verifying  hia  own  belief,  he 
offers  us  the  ^davit  of  his  attorn^,  verifying 
the  attorney's  belief,  in  which  affidavit  the  attomeiy 
says  be  has  no  personal  knowledge  of  the  natter. 
It  is  one  thing  for  a  man  who  knows  all  hia  rights, 
and  has  been  a  party  to  the  disputed  transactiw, 
to  make  an  affidavit,  and  another  thing  for  an 
attorney  to  make  an  affidavit.  Xf  we  aa  upon  the 
affidavit  of  an  attorney,  why  should  we  not  act 
upon  the  affidavit  of  the  managing  clerk  of  an 
attorney  P  Bveu  supposing  the  party  makiog 
the  affidavit  acts  bond  fide,  the  principle  ia  a  bad 
one  i  for,  notwithstanding  his  bona  Jidea,  he  may 
make  his  affidavit  upon  the  false  representation 
of  otherparties.  ThisiB  not  a  proceeding  of  oonmum 
right,  but  a  summary  proceeding  to  prevent  dehy 
in  an  undefended  aotiou.  The  Legislature  in- 
tended to  place  some  limit  npou  its  exeroiaek  aad 
therefore  Inquires  the  plaintiff  to  pledoe  his  own 
belief  that  there  is  no  defence.  is  the 

essence  ti  the  role.  Inoonvenienoes  may  arise; 
but  thnr  effect  can  be  only  to  take  the  case  out  of 
t^e  reason  of  the  special  remedy,  and  to  tiaow  it 
back  upon  the  ordinary  remedy.  The  plaintiff 
must  run  the  risk  ot  a  prosecution  for  pecjoiy 
before  he  can  obtain  the  privilege.  It  may  he 
inconvenieDt,  if,  as  in  this  instance,  the  plamtiff 
is  abroad;  on  the  other  hand,  if  an  afficwvit  by 
an  attorney  or  his  clerk  were  admitted,  an  opening 
for  peijnry  might  be  made.  It  is  a  case  of  bahns 
of  inconveniences.  They  would  be  greater  in 
last  case.  An  affidavit  by  the  phuBbff  bittaaif  ■ 
neoessaryi  and  it  mnst  yvaSy  v»  canaa  of  aotiaa* 
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aod  Bwear  that  the  plaintiff  helieves  there  is  no 
defeoee.    Bpon  that  affidavit  jadfi^eiit  is  not 
final,  bat  only  calls  npon  the  plaintiff  to  show 
c&oBc.  As  to  the  qOestion  of  waiTer,  we  mnst 
tarn  to  the  words  of  the  rale,  and  oonstme  them 
aocording  to  their  plain  literal  sense.   Ord.  XTV., 
r.  1,  pnMeeda»  "And  the  oonrt  or  jndge  nut^, 
unless  the  defendant,  bv  affidavit  or  ouierwise, 
satisfy  tb»  court  or  judge  that  he  has  a  good 
defence  to  the  aotuoQ  oa  the  merits,  or  disclose 
sach  &cts  as  the  court  or  jnd^  may  think 
sufficient  to  entitle  him  to  be  pernutted  to  defend 
the  action,  make  an  order  empoweri^  the  plaintiff 
to  sign  judgment  accordingly."    The  wWds  of 
this  part  of  the  rale  are  "  defendant,  by  affidavit 
or  otherwise; "  and  if  the  Legislatore  intended  to 
Dse  in  the  previoos  part  of  che  rale  a  similar  form 
of  words,  *'  pluntiff,  by  affidavit  or  otherwise,"  it 
shonld  have  done  so.    The  oases  cited  of  Serachfeld 
Y.  Clarke,  and  ChrUtopher»mi  v.  Lotinga  support 
this  view,  and  decide  that  in  somewhat  similar 
esses  the  party  himself  must  make  an  affidavit. 
Thongh  not  exactly  similar,  they  are  sofGciently 
appliable  to  ffoide  me  in  giving  my  judgment. 
Connsel  argoed  that  an  affidavit  b^  the  plaintiff 
oonid  not  be  made  when  the  action  is  broag^t  by 
a  corporation.   Perhaps  the  words  of  the  mie  are 
iiiap[uic8b1e  to  such  a  case.   The  case  of  King^fiird 
V.  Great  Weatem  Bailway  Company  was  one  of  a 
coiporation;  and  their  officer  was  permitted  to 
make  the  affidavit. 

BmuM,  J.  —  I  am  <^  the  same  opinion. 
Older  XIY.,  r.  1,  oontunsa  poworentirely  new  in 
favour  of  plaintiffs  who  can  state  on  oath  their 
beliefB  that  the  causes  instituted  by  them  are 
substantially  undefended.  It  is  one  which  in  my 
opinion  ought  to  be  strictly  confined  to  cases  which 
the  words  are  apt  to  meet.  It  would  be  beside 
the  question  to  speculate  as  to  whether  larger 
powers  should  have  been  given.  We  most 
constme  the  words  before  ns.  It  appears  to  me 
that,  without  doing  Solute  violence,  we  oonld  not 
stretch  the  role  to  cover  the  present  case.  It 
would  be  most  dangerous  if  we  were  to  decide 
that  we  coald  alter  rules  beoaose  we  do  not  think 
they  meet  the  oonvenienoe  of  the  parties  before  as. 
We  must  not  legislate,  but  fbllow  the  statute. 
SuU  abtobtU.   GosU  to  be  easts  in  the  cause. 

Solieitwfl   for   the   plaintiff,  Freshfield  and 
TrUUamB. 

Solioitors  fbr  the  defendant*  Simpson  and 
CuUingford. 


Thursday,  Jan.  11. 
KoKRis  tf.  Beazley.  (a) 

FniaiM—Pleading—Beaoinder—OrderXXIV.,  r.  2 
—Order  XIX.,  r.  18-Ordet  XIX.,  r.  4— Appeal 
from  shtunbers— Time— Order  LVII.,  r.  6. 
AppUcatidm/or  leave  to  rejoin  tpeeiaUy,  token  the 
Court  in  the  emercUe  of  Us  discretion  eonndend 
a  r^mnder  unnecessary,  rffjued. 
Taia  ma  a  motion  under  Order  XXIV.,  r.  2,  for 
leave  to  ntjoin  specially.   Leave  had,  in  the  Brst 
instanoe,  been  given  by  a  master,  bat  it  had  been 
resoinded  hj  Pollock,  B. 

^nie  Mtkrn  was  upon  a  bill  of  exohanfre.  The 
statanamt  of  cbiim  alleged  that  in  Uay  1876  the 
defaadaat  agreed  to  pan^hwe  from  tbe  plaintiff 

W  Bet  Brit*  by  8.  giaB,  Bm..  B>frirtw-rt-I«r. 


the  steamship  Marie,  then  lying  at  Bilbao,  for 
the  sum  of  35001.,  and  that  the  bill  sued  upon  was 
for  500Z.,  part  of  that  amount. 

Tbe  defence  set  up  was  that  Beozley  was  only  a 
trustee  for  the  Niger  Company,  and  that 
the  purchase  of  the  ship  was  iuduoed  by 
fmodnlent  oonoealment  and  warran^.  It  also 
alleged  that  neither  tiie  defoidant,  nor  any  person 
on  his  behalf  «aw  her.  A  oonnter'Olum  £m  oon- 
setiuential  damages  was  added  on  the  ground  of 
misrepresentatkm.  _ 

The  plaintiff  replied  that  the  ship  was  inspected 
by  one  Oapper,  a  member  of  the  defendant  s  own 
company,  and  joined  isaue  npon  tbe  defence. 

The  defendant  joined  issue  on  the  reply. 

1.  The  special  rejoinder  was  that  Capper  had  an 
interest  in  the  sale  of  the  ship,  and  hnd  colluded 
and  conspired  with  the  plaintiffs  to  induce  the 
defendant  to  purchase  the  ship. 

2.  More  than  eight  days  had  elapsed  from  the 
time  of  the  making  of  the  order  at  chambers,  but 
the  time  for  appealing  had  been  extended  by 
consent. 

W.  A.  Lewie,  for  tfie  plaintifE,  took  the  prelimi' 
narv  ol^ection  that  the  defendant  was  ont  of  time, 
and  cited  Onnn  v.  Bamuela  (46  L.  J.  1,  O.  P.). 

Tb»  CoTOT  (Grove  and  Denman,  JJ.)— Parties 
mast  not  exerdse  the  jurisdiction  of  the  Court, 
and  extend  time  by  mntoal  consent  We  do  not 
accept  such  consent;  but  regard  orders  as  to  time 
as  compulsory.  In  the  present  case  we  will 
now  extend  tbe  time  to  appeal 

Crump,  for  the  defenaant.— By  Order  XXIV., 
r.  2,  leave  to  rqoin  is  necessary.  The  plaintiff 
has  pleaded  specially.  I  wisb  to  set  up  a  special 
defence.  The  of  Capper  having  seen  the 
ship  was  only  raised  by  the  reply.  The  plaintiff 
being  thus  at  liberty  to  raise  the  point  without 
amending  his  statement  of  claim,  the  defendant  is 
entitled  to  the  same  privilege.  Theoounter-olaim 
rcissd  the  ^oeadon  of  misrafmsentatlon ;  and  a 
coonter-claira  ia  merely  a  statemnit  of  a  defen- 
dant's claim.  The  pleadings  are  in  this  state :  De- 
fendant chanees,  You  misrepresented  the  state  of 
the  ship."  Plaintiff  anawem:  **  But  yotf  saw  the 
ship."  Defendant  sed^s  to  reply.  "  If  Oapper 
saw  tbe  ship.  Capper  was  guilty  of  fVaud." 
The  case  is  exactly  parallel  to  one  in  tbe  Court  of 
Appeal,  SaU  v.  Sve  (Law  Timbs,  30th  Deo.  1876) 
'where  Lhe  dtum  was  for  specific  performance,  tba 
defence  was  forfeiture,  and  che  reply  (which  was 
allowed),  was  leave  and  licence.  This  is  a  matter 
in  which  a  rejmnder  is  desirable  for  the  ends  of 
both  parties. 

Lewis,  for  the  plaintiff.— Pollock,  B.,  offered  to 
allow  the  defendant  to  amend  hia  statement  of  de- 
fence on  payment  of  costs,  bat  refused  him  leave  Co 
rejoin,  on  the  ground  that  it  would  cause  a  depar- 
ture, which  coald  not  be  allowed.  The  departure 
is  plain.  The  statement  of  defence  saya  that 
neither  the  defendant,  nor  any  person  on  hia 
behalf,  saw  the  ship.  The  reply  traversea  that 
statement.  A  new  ground  is  then  set  up,  the 
defendant  bus  if  his  agent  did  see  the  ship,  he 
was  a  fhiadment  agent.  Such  a  charge  only 
makes  the  ngoinder  still  uiore  ot^eotionable. 

Crump,  in  reply. — Fraud  muse  be  pleaded 
specially,  Order  XIX.,  rule  18.  The  plea  of  not 
guilty  and  justification  ue  aUowed  in  hbeL  The 
defendant  does  not  adout  that  Oapper  was  a 
member  of  his  company  _ 
Geote.  J.— I  am  trf  o^itfSB^^^  should 
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"be  dieofaar^^,  and  that  t^e  learned  jadge  rightly 
exercised  his  discretion  in  diaidlowing  a  rojoukler 
of  matter  which  might  have  been  »et  ont  in  the 
statement  of  defenoe.  By  setting  it  out  there  the 
defendant  would  have  obtained  all  tiiat  he  wanted. 
That  was  the  proper  time  to  pit  ad  it,  and 
it  must  then  have  been  within  bis  knowledge. 
Either  Capper  was  a  mwnber  of  the  deAndant's 
company,  or  be  «M  not  If  he  wm,  and  yet  oom- 
mitted  a  frmxA  npoa  tiwm  by  ooUnaioa  with  the 
plaintiff,  that  fact  might  have  bean  set  im  in  titair 
statement  of  defenoe.  And  sappo^n^  ttae  dden- 
danb  oonstdered  it  obligatonr  v^on  bun  to  plaoe 
the  fact  upon  the  pleadings,  he  should  hare  d<me 
80  in  his  statement  of  defence.  It  would  give  rise 
to  vtxy  great  confusion  if,  under  the  new  nstem 
ct  pleading,  a  rejoinder  were  permitted,  which  was, 
in  effect,  only  the  matter  contained  in  a  state- 
ment of  defence  stated  in  a  more  detailed  way. 
The  Lord  Jnstiee  James,  in  '^a  case  of  Saii  t. 
Sve,  correctly  said  that  if  the  ralee  had  |n?ovided 
that  the  plaintiff  trhoold  say  what  he  had  bo  -uwy  by 
means  of  an  amendment  ol:  his  statement  of  daim, 
the  ooort  troald  have  been  hoimd  by  Ama.  That 
is  exactly  ti»  cue  here.  The  rules  bind  ns,  and 
we  roost  &II0W  tiiem.  If  this  applioation  w«re 
allowed  thedefendMitmnldlum'the  advmtageof 
dottUe  pleading.  He  wmld  be  peruiMed  -Arab  to 
state  tiiat  he  bad  Bot  seen  tbe  ship,  and  tbm  to 
plead  that  his  ^^t  bad  seen  it  under  oertain 
dnmmstaaaBs;  permitting  this  woold-imaee  ffreater 
wnbamusment  than  refusing  it.  Qenenu  mles 
are  naoeaaary  in  order  to  pnt  a  atop  to  lengthened 
pleadings  eaeh  as  -were  in  vogiw  under  tbe  fomer 
systeni. 

B^miAK,  J. — I  am  of  the  same  opinion.  Mr. 
Lewis  said  thet  the  learned  boron  refused  leave  to 
rejoin  on  &e  ground  that  the  matter  eoaght  to  be 
acUled  would  oanse  a  dMMrtore.  I  cannot  ezaotiy 
adopt  tbat  view.  I  hokl  that  it  woold  be  objec- 
tionable as  a  repetition.  F<w  some  time  I  agreed 
with  Mr.  Grump  that  the  rgoinder  was  proper 
beoanee  Husn  did  seem  to  be  new  matter  to  be 
introdneed ;  bat  tiMt  is  not  my  piweat  -ricnr.  I 
now  think  that  tbe  abatement  trf  defisnoe  and 
counter-claim  between  them  intruded  all  1^ 
matter  now  loagbt  to  be  amplifiod  hy  mnani  of 
the  rqcnnder.  This  appeKrs  tram  the  veiy  words 
of  the  prc^XMed  rejoinder  itself.  It  t^vtb  to  the 
oonsiriraoy,  oollnaMm,  and  ooneeahnent,  "in  the 
defendant's  connter^Haim  «Ue||ed."  Zf  Capper 
was  a  party  to  a  misrepresentation  the  fact  might 
have  been  set  out  in  the  counter-claim ;  or  it 
might  have  been  given  in  evidence  that  he  and 
tiio  plaintiff  oonspired  together.  Tbe  leanied 
Baron  gave  permission  to  the  deEeaw2ant  to  amend 
his  oonnter-claim  if  he  thought  tbat  Oapper 
ought  to  be  named  in  it,  but  a  rejoinder  was  not 
rendered  necessary  by  the  mere  statement  of  tbe 
plaintiff  in  bis  r^ty  that  Capoer  was  a  member  of 
the  defendant's  company.  The  judgment  of  the 
leanied  Banm  npoQ  this  point  ought  not  to  be  aet 
•side.  neadiiu|8  ahonld  be  as  shmt  as  they 
reasonably  nut  be,  inoTided  tiiey  vaise  the  points 
in  issue  between  the  pMfties,  and  matters  of 
evidence  are  not  to  be  introidnoed  into  them. 
Allowing  this  rejoinder  wonid  be  to  disrward 
Order  XXiy.,  r.  2,«ttd  Order  XIX.,  r.  4  agwnat 
pleading  eividaaoe.     Ante  dUiAmgai  wUk  eoste. 

Stdimton  tbr  plainti^  IWmbnand  Owtfe  £iay- 
ward. 

Sdkntwi  for  dafaidHit,  Brook  md  Ohapmmt, 


Friday,  Jim.  12. 
No&au  V.  BiAzucY.(a) 

Joinder  of  partiea — Addiiitf  a  dtfendani. 

The  defendant,  on  heluilf  of  himaelf  and  ike  memttn 
of  a  pi-qjected  company,  pitreaiifid  a  ghip  /mm 
ike  plaintiffe.  TJie  ehip  teat  deHverfd  by  Ue 
plaintifft  to  the  company  who  pa^d  30001..  oaf 
of  3500Z.,  the  amount  of  the  purchase  money,  to 
the  plaintiffs.  The  defendant  had  aee^^ed  a 
hiUfor  the  remaining  500Z.  In  an  adion  agamtl 
him  on  this  bill,  he  applied  to  join  the  otMnpoxy 
as  defe)tdant«. 

Held,  tliat  the  company  were  not  within  Order 
XVI.,  r.  13. 

UMnsa  the  circamstancea  stated  in  the  headnote 
Crump  moved  to  rescind  an  order  of  Gvove,  J., 

refusiog  leave  to  add  the  company  as  deEendaata 

under  Order  XVL,  r.  13. 

IF.  Arnold  Lewie  opposed  on  the  part  of  tbe 

plsintiffs. 

The  atguments  of  counsel  will  appear  from  tbe 
judgments  of  the  learned  jndges. 

Lord  CoLKRiDGE,  C.3. — This  is  an  applioation  on 
the  part  of  the  present  defendant  for  leave  to  add 
a  defendant  to  the  record.  The  action  is  npcm  a 
bill  of  exchange  of  which  the  defendant  -  is  the 
acceptor.  He  pleads  a  number  of  pleas,  one  of 
which  sets  up  a  case  of  fraud  b^  which  he  says  he 
was  induced  to  accept  the  bill.  The  fikoto  ars 
these :  A  ship  was  Dought  on  behalf  of  the 
Niger  Sferchants  (Limited),  who  were  not  at 
the  time  an  incorporaed  company,  aad 
was  subsequently  transferred  to  tham. 
have  a  ground  of  oomTdaint  against  tbe  plaintm, 
giving  rise  to  a  coanter^aim  in  Triiiai  is  Mt 
np  a  cfaarve  of  fk«ud.  The  plaintiff  replies,  mat 
the  defendant  now  mora  fbr  leave  to  ndd  the 
Niger  Company  as  defendants.  The^  oompaay  it 
seems  are  wilUngto  be  so  added;  whilst  tbe^thiiB- 
tiffs  made  some  objections  on  tbe  ments  which 
are  not  Tei7  materul.  The  whole  question  is  one 
of  procedure.  Order  IL,  r.  6,  directs  that  tho 
prcwedure  nnder  tbe  Bills  of  Enihange  Ant  -shall 
be  continued.  Under  that  Act  the  appticatooa 
could  not  have  been  made  at  all.  But  is  is  not 
necessary  to  decide  tbe  question  npon  that  Ajat» 
because  by  Order  XVI.,  r.  13.  it  is  enacted  tbat 
the  name  of  any  party  who  ought  to  have  been 
joined  may  be  added  on  certain  terms.  If  this 
rale  were  unqualified  I  should  have  acceded  to 
Mr.  Crump's  applioation.  His  case  is  this,  "  I  aa 
merely  a  nominal  defendant,  the  real  defendants 
are  the  Niger  Company^  who  have  a  large  connter- 
claim  in  respect  of  a  oanso  of  action  of  whidi  this 
bill  of  exchange  is  only  apart;  and  th«r  coaotei^ 
claim  inmld  be  a  enbstantial  one  if  the  aotiaB 
were  brooght  against  them.  I  anr  im\j  a 
trustee."  It  matters  stood  Uwra,  I  ehodhl  bam 
thought  it  proper  that  the  oempany  aboald  fae 
before  the  court  for  tbe  purpose  of  defeerminiag  tbs 
validity  of  their  claim,  and  shonU  bare  allowed 
this  application.  But  Mr.  Lewis  oalM  ear 
attention  to  a  sabsequeut  part  of  the  mle,  which 
I  consider  very  material,  and  adverae  .to  Mr. 
Crump.  These  words  occur,  "  No  person  shall  bs 
added  as  a  plaintiff  ....  without  his  own  oonseat 
thereto."  Here  it  is  soaght.to  make  a. party* 
plaintiff  (so  for  as  rQganls  the  coonber-daim),  iq 
respect  of  a  matter  which  he  does  not  ,eaefc  as 
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Mb'adicaUon  upon;  and  then  come  tibe  Trarda, 
**  All  parties  Trnoae  names  are  so  added  as  defen- 
dinta  shall  be  served  vrith  a  sammona  or  notioe  in 
manner  hereinafter  mentioned,  or  in  snch  manner 
ae  m&7  bo  prescribed  by  any  a  pedal  order  &o. ..." 
Mr.  Lew'ia  argued  that  th(»e  words  imply  that  a 
defendant  to  be  added  mnst  be  a  party  against 
irhom  the  plaintiff  has  some  canae  of  complaint, 
and  not  a  person  against  whom  the  pluntiff 
neither  has,  nor  desires,  any  claim.  I  think  Mr. 
Lewis  has  answered  the  ar^ment  of  Mr.  Cramp, 
and  that  under  this  section  it  ia  not  intended  that 
one  defendant  gboald  be  added  for  the  conve- 
nieoce  of  another.  It  is  important  to  keep  strictly 
to  roles.  I  cannot  look  into  the  merits  of  this 
ease.  It  miffht  be  possible  to  use  this  section  to 
Iiarass  phuntiSs,  and  to  insert  parties  who  have  no 
interest;  and  by  that  means  to  do  great  ii^astice. 
Therefore,  I  think  this  power  shonld  be  exeraised 
with  discretion,  that  we  have  no  aatbority  to  add 
the  Niger  Company  as  defendants,  and  that  the 
order  appealed  from  ought  not  to  be  interfered 
with. 

BBifXAir,  J. — I  am  of  the  same  opinion.  ■  This 
being  an  action  nnder  the  Bills  of  Exchange  Act 
that  procedure  was  to  be  snpposed  to  be  the  one 
nnder  which  it  would  proceed.  But  that  now 
seems  to  be  insufficient,  and  we  have  to  determine 
how  far  the  procedure  under  the  Judicature  Act 
is  to  be  applied  to  actions  nnder  the  other  statute. 
There  are  only  two  decided  oases  apon  the  snhjed^ 
PoUodfc  T.  CampheU  (L.  Bep.  lEz.  D.  50),  and  Qger 

Bradnum  (L.  Rep.  1 0.P.  Div.  334^.  These  cases 
decided  that,  up  to  a  certain  p(^1^  we  pToceedingg 
taken  nuut  be  under  the  BiHsof  Exohanga  Act,  tne 
tvoTisions  of  the  Judicature  Act  notwithstanding. 
J&.  Cramp  took  a  right  view  when  he  said  that 
there  mnat  be  a  limitation  upOTi  that  rule.  The 
true  limit  is  this.  So  long  as  the  proceeding  is 
confined  to  procedure  regulated  by  the  Bills  of 
Exchange  Act  the  Judicature  Act  cbes  not  apply ; 
bnt  when  a  cause  is  actuallT  commenced  the  Judi- 
catnre  Act  is  to  he  followed.  In  the  present  caae 
the  proceedings  have  reached  the  point  at  which 
Onter  XVX,  r.  13,  would  be  applicable,  if  a  proper 
case  we^re  made  out.  It  is  impossible  to  say  tnat 
Order  XVI.,  r.  13  is  to  be  wholly  confined  to  cases 
where  a  plaintiff  in  his  original  statement  of  claim 
shows  a  cause  of  action  against  particular  psrtieBt 
and  to  limit  the  power  of  the  court  to  the  intro- 
duction of  a  defendant  against  whom  that  claim 
shows  a  right  of  action.  It  may  sometinies  be 
necessaxy  to  bring  in  another  party ;  bnt  the  conrt 
ought  not  to  bring  in  any  person  as  defendant 
whom  the  plaintiff  does  not  desire  to  sne,  unless  a 
strong  case  is  made  out  for  its  doing  so.  In  this 
case  the  plaintiff  sues  the  defendant  as  acceptor 
of  a  bill  of  exchange,  and  there  ia  no  denial  of 
the  acceptance;  but  the  defendant  saya  that 
altfaon^h  the  bill  was  given  in  part  payment  of 
the  price  of  a  ship,  yet  it  was  obtained  under 
an  agreement  founded  upon  a  fraudulent  mis- 
representation of  fact.  If  the  case  of  the  de- 
fendant is  true  he  may  perhaps  hereafter 
Tecover  the  damages  he  seeks  against  the  plain* 
tiff  in  his  oonntcn-ohiim,  in  the  character  of  a 
tra^tee  for  the  IHger  company.  But  the  action 
is  upon  a  biU  of  exafaang^  to  which  the  de- 
fence is  Vk  connter  claim  by  a  third  party.  We 
on^ht  not,  npon  a  mere  statement  of  snch  a  cross 
claim,  to  join  as  a  co-defendant  a  party  the  plain- 
tiff does  not  wish  to  join.  .There  is  no  necessity 


for  it,  there  is  no  jmtioe  in  it,  and  it  may  be  ntf 
detrimental  to  the  rights  of  the  plaintiS  Wft 
mnst  be  guided  by  the  whole  of  KiUe  IS.  The 
earlier  words  o£  it  are  qualified  by  the  later  ones^ 
though  the  conrt  cannot  altogether  dedde  the 
pomt  upon  that  ground.  There  might  be  eases  in 
which  a  party  might  properly  be  added,  but  they 
would  only  be  cases  where  snob  an  addition  would 
enable  the  court  to  do  subatantial  justioe. 

Obove,  J. — I  am  of  the  same  opinion.  Mr. 
Crump  said  when  this  case  came  before  me  oq 
appeal  from  the  master  that  he  applied  under 
Order  XVI.,  r.  13,  and  I  hare  also  some  foint  recol- 
lection of  Order  X  VL,  r.  13,  being  then  cited.  My 
impression  was  tbm  and  is  now,  that  the  olgeot 
of  the  ntle  was  to  enaUa  the  ooort  of  its  own 
motion,  w  npoa  the  raotdon  of  a  party,  to  add  a 
plaintiff,  or  a  defendant,  with  his  consent,  upon 
service  of  a  sammona  and  notice.  Under  th» 
Common  Law  Procedure  Act  1852,  sect.  222» 
power  was  given  to  amend  all  defects  and  errors 
in  civil  proceedings;  but  it  was  a  moot  qnestiMl 
whether  parties  could  be  added  under  that  section, 
and  a  more  procise  power  was  deaind}le ;  {BlaJe9 
T.  Done,  7  H.  &  N.  465.)  Therefore,  the  rale  was 
made  that  where  either  party  was  likely  to  be 
damaged  by  the  non-joinder  of  necessary  parties 
a  plaintiff  or  a  defendant  might  be  added.  Th& 
rule  is  limited  to  questions  involved  in  the  action. 
The  word  "  involved  "  is  an  elastic  word.  Col- 
lateral rights  may  be  involved.  It  is  difficult  to 
give  an  exact  demaroatitm  to  the  word ;  but  them 
must  be  some  fimitatum  to  its  meaniujg.  I  am 
pnami  to  oonenr  m  this  case  with  the  judgmoit 
of  the  ooort,  becanae  I  hold  thafe  the  right  to  b» 
set  np  by  the  "Siger  oompany  is  not  a  right  fiui^ 
inrolvea  in  the  action,  thongh  I  do  not  say  that 
that  oompany  may  not  have  some  rights  ow 
against  the  pluntiffB.  Iftfaeoonrtistoaod^sitiev 
because  there  may  arise  oontingenoies  in  which  an 
action  over  may  be  possible,  snoh  an  extension  of 
the  object  of  the  rule  would  lead  at  least  to  great 
embarraasment,  and  would  aotaally  nnaett^a 
questiona.  In  this  case  Atm  has  not  becfn  even 
a  sufficient  primd  fame  case  of  right  to  add  a 
defendant  made  out.  In  so  saying  I  speak  from  the 
affidavits  reUea  on  by  the  plaintiffs.  The  contract, 
as  a  part  performance  of  which  the  bill  of  exchange 
was  given,  was  made  not  with  the  DigerotmiiMny, 
boi  with  Ae  defmdant.  Theve  is  no  aU^prtion  ot 

rtqy,  although  the  ship  was  oonveyed  over  to 
oompany  anerwafds.  ^  The  d^ndimfe  gsn  the 
bill  of  exchange  in  question.  If,  where  a^»^{atn 
of  saU  is  made,  and  the  seller  elects  to  take  as 
payment  a  bill  of  exohaoge,  he  ia  to  be  told  that 
he  has  a  right  of  action  against  a  third  person, 
and  to  have  his  r^ht  of  payment  deferred  till  the 
rights  of  the  thira  person  can  be  settled,  a  moat 
formidable  obstacle  wonld  be  interpoaed  to  the 
making  of  contracts.  The  seller  would  aay,  "  My 
contract  is  with  the  person  who  gave  me  the  biU, 
and  not  with  others  behind  him."  The  caae  made 
out  by  the  connter  claim  is  the  unseaworthiness 
of  the  ship.  Are  we  to  extend  the  Act  upon  bills 
of  exchange  to  tiy  the  case  of  the  sale  of  a  ship  P 
A  connter  olum  is  not  applicable  to  chums  by 
third  partiea,  hat  to  those  \ij  the  parties  to  tiw 
action  themaelTra.  The  sn^jeot  of  this  ooanter 
claim  is  too  remote. 

Lord  CoLBBiDGB,  G.J.-'I  desire  to  atept  the 
language  of  Archibald,  J  in  the  caaa  of  Bmoords 
T.iw«Aer(45L.J.«.7,  c.¥.>,"rilpwtiasagwn8t 
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whom  reUef  or  remedy  is  sought,  ahonld,  if  pos- 
sible, be  joined  in  tbe  same  action." 

Application  ditmitted  toUh  casta. 

Sotiaiton  for  the  plaintiff,  Trindtn  and  OurUa 
Savwaird. 

Scdidtom  fax  the  defendant}  Brook  and  Chapman. 


Monday,  Jan.  15. 
Haix  v.  Loudon  aitd  Nokth-Wbsixsh  Bailwat 
OoiiPAXT.(a) 
InierrogtUorieM— Order  XXXI.,  rr,  4,  5. 
JHseovery  hy  a  ratlway  eompany  of  ihe  eoni&ite  of 
hookt,  tn  the  ^nefnon  of  tAemMlow  and  Otetr 
agentt,  exiendxng  over  a  $erici  of  years,  to  bHow 
tM  receipt  of  goods  apeeifieaUy  described,  de- 
Uoeted  to  them  for  carriage,  ordered. 
Grove,  J.  {dtssenttente). — The  interrogaiorie$  are 
too  onerous. 

Fidlarton  moved  to  readnd  an  order  of  Pollock, 
B.,  disallowing  interrogatoriea. 

The  pluntiff  vas  a  wine  and  spirit  merchant, 
and  was  in  the  habit  of  pnrchasing  whiskies  in 
IreUnd  and  Scotland,  and  storing  them  in  certain 
bonded  warehonses  in  Hajdon-sqaare  until  sold. 
After  sale  the  empty  casks  were  returned  throaffh 
the  defendants  as  carriers  to  the  parties  from 
whom  the  plaintiff  purchased.  Between  tbe  years 
1870  and  1874  many  of  these  empty  casks  were 
ioat  in  carriage,  and  the  plaintiff  sought  to 
recover  their  value  from  the  defendants.  It  ap- 
peared that  some  of  the  casks  had  been  delivered 
at  tbe  defendants'  own  goods  station,  in  Haydon- 
Bqnare,  whilst  others  had  been  collected  by  Messrs. 
Chaplin  and  Home,  and  Messrs.  Fiokford  and  Co., 
as  their  agents. 

The  statement  of  defence  did  not  admit  the 
plaiatifi's  statement,  and  reqnired  him  to  prove 
it  The  course  of  business  was  admitted,  bat  the 
agency  oC  the  oarrying  flrm^  and  the  low,  were 
mnied  foe  the  porposea  of  this  aotaon. 

The  intcoTogatories  consisted  of  the  material 
parts  of  the  statement  of  claim  whidi  were  not 
admitted  turned  into  qoestiooB.  Those  which 
were  objected  to  are  set  out  in  the  judgment  of 
Grore,  J. 

Fi^rton,  for  tiie  plaintiff.— The  defendants 
have  put  the  plaintiff  to  the  proof  of  certain  facts 
which  he  has  alleged,  and  be  bas  a  right  to  put 
them  on  their  oath  aa  to  whether  they  will  dia- 

Snte  these  facts  or  not.  [Grovk,  J.— There  is  no 
ifference  between  a  denial  and  a  refusal  to  admit 
tinder  the  present  pleadings.]  The  defendant 
attempts  to  nonsuit  us  by  refusing  information. 
It  would  be  extremely  di£Bcnlt  to  prove  our  case 
witbont  the  defendants'  books.  They  have  evi- 
dence in  tbeir  bor)ks  which  will  show  whether  or 
not  they  received  tbe  casks  for  carriage.  We  have 
given  full  partifulars  of  the  missing  casks. 

Boaanquet,  for  the  defendants. — Tbe  plaintiff 
has  followed  the  old  Chancery  rule  of  turning  bis 
bill  into  interrogatories,  which  is  not  now  per- 
mitted. We  cannot  answer  such  interrogatories 
bv  tbe  affidavit  of  any  officer  in  our  service.  Tbe 
pwintiff  seeks  to  make  ns  pay  tor  all  the  caskR  he 
naa  lost  in  the  last  five  yeara.  Such  an  inquiry 
as  he  asks  ns  to  make  would  be  attended  with 
grest  expense.   He  has  made  a  general  claim,  and 

(«)  BssorM  brS.  Ha>^  Esq.,  fisntoUMit-LMr. 


now  seeks  to  compel  as  to  prove  it.  Besides  a 
great  portion  of  the  information  is  in  the  hands 
of  the  firms  who  do  our  cartage  bosiness.  This 
is  a  mere  fishing  application.  [DBincAir,  J.— It 
yon  can  sav  yon  did  not  receive  we  casks  yon  pot 
the  plaintalf  out  of  ooart.]  The  firms  we  em^iof 
are  nc^  oar  aemnts,  thc^  are  mraely  oxu  mgBnHa 
tor  a  particular  prupose. 

Jwlarfon,  in  reply.— The  finns  are  nothing 
more  than  serrants.  [Dbhsun,  J. — Is  not  this  a 
bye  mode  dl  (Staining  information  wfaidi  vroold 
more  properly  be  obtained  by  asking  tor  in- 
spection.] If  we  were  to  have  a  general  order 
for  inspection,  it  would  send  us  ou  a  roving 
commission  all  over  tbe  Umted  Kin^om.  The 
defendants  have  the  result  of  their  inqniriea  in 
their  hands,  which  they  withhold  from  as. 

Xjord  CoLsaiDOE,  C.J. — I  am  oE  opinion  that 
these  intem^toriea  ought  to  be  allowed.  Hiis  is 
an  action  gainst  a  railway  company  aa  carriers 
for  nou'delivet^r  of  cerbun  empty  casks  delivered 
to  them  for  oarri^e,  and  lost  by  their  negligence. 
The  course  of  bnsmess  betwem  the  pUiot^  and 
the  defendants  is  set  out  in  the  first  aevan  pan- 
graphs  of  the  statement  of  olum,  of  which  the 
fourth  and  fifUi  are  the  most  important.  [The 
paragraphs  were  to  the  effect  stated  above.}  These 
two  statements  are  admitted.  The  defendants 
also  admit  that  being  carriers  they  had  a  goods 
station  in  Eaydon-sqnare  for  the  porpoee  of 
receiving  goods,  and  that  Messrs.  Chaplin  and 
Home,  and  Messrs.  Fickford  and  Co^  were  abo 
tbeir  agents  for  tbe  like  purpose.  This  being  the 
state  of  the  admissions,  the  plaintiff  aedca  to 
prove  as  part  of  his  case  a  reoeipt  the  defai- 
dants  through  Chaplin  and  Home,  or  Fiekfoid 
and  Co.,  or  hy  themselves,  of  a  variMy  of  emp^ 
casks,  a  list  which  the  plaintiff  seta  out  is 
great  detail — with  numbers,  signs,  dates  of  delmrTf 
pboes  of  eoUeotion,  pmons  from  whom  colleeteu. 
by  whom  reodved  and  to  whom  oonngnod*  aod 
TOlaes — in  a  schedule  at  the  foot  of  one  oftho  inter- 
rogatories  which  have  been  disallowed;  and  these 
interrogatories  put  general  questions  to  the  defen- 
dants as  to  their  dealings  with  Uie  empty  casks 
particularised  in  the  schedule  to  this  effect.  "  Did 
not  I  on  certain  dates  send  to  you  or  your  agrata 
notice  to  collect,  and  did  I  not  deliver  to  700, 
or  them,  and  you,  or  they,  collect  certain  casks  P  " 
To  these  interroi^tories  it  is  objected  that  thsy 
shoald  be  disallowed  m  toto.  Tha^  mast  depend 
npon  whether  they  relate  to  a  matter  which  conld 
be  discovered  if  it  were  contained  in  books  andv 
tbe  control  of  the  defeodants.  Many  cases  upon 
this  subject  are  ocdlected  ia  Mr.  Day's  book  ef 
procedure,  which  decide  that  if  books  oontMUBg 
entries  showing  coUectitm  and  reonpt  nf  nsnTnr 
are  in  the  possession  of  the  defradants  discoiwy 
can  be  obtained  of  them.  That  assistance  eanast 
be  obtained  here,  hecanse  Fickftird  and  Co.,  aisd 
Chaplin  and  Eorae,  are  luit  pardea,  and  are  not 
under  tbe  control  of  the  defendants,  nor  can  direct 
discovery  be  procured  from  agents.  Bat  in 
principle  this  is  information  to  which  the  plaiB- 
tiff  is  entitled.  It  is  part  of  his  ease.  He  has 
a  right  to  the  information  in  the  pfwonminn  it 
the  defendants  whether  acquired  throa^  sgatfs 
or  not.  It  is  the  same  thing  whether  the 
principal  is  a  corporation  or  not.  Were  it 
otherwise,  the  usual  defence  would  be,  "  We 
know  only  through  oar  agents,  we  know 
nothing  ourselves ;  **  and  such  a  defence  would  be 
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ffncceBsfal.  That  cannot  be  accepted  as  a  defence. 
Knowledge  of  the  agent  is  knoirledge  of  the 
pindpal.  If  the  af^ts  reoeived  the  casks 
in  the  ordinarj  oonrae  of  bastaeBS  tihe  defendants 
most  say  whether  or  not  the^y  reoeiTed  them.  So 
mooh  far  the  mere  recdpt  of  the  oaskst  the  fiM3t 
of  vhich  I  nnderstiuid  is  already  ascertained  by 
the  defendants  in  the  present  instance.  As  to  the 
second  point.  In  what  capacity  did  Pickford  and 
Go.  and  Chaplin  and  Home  receive  these  goods,  if 
at  aUF  This  the  prinoipals  are  bonnd  to  tell.  If 
they  can  ascertain  as  a  matter  of  fiftct  whether  the 
goods  were  collected  or  not,  they  mnst  know  in 
what  capacity  they  were  received  by  their  carriers. 
If  not  as  their  agents  then  they  should  si^y  so.  In 
any  ease  it  on^t  to  be  plain,  beoanse,  as  in  the 
case  of  a  corporation,  they  could  not  receive  goods 
manu  proprid,  and  I  see  no  reason  why  they 
shonld  refase  to  answer  the  qnestion  of  agency 
any  more  than  whether  they  recnred  tbe  goods  at 
Haydon-s^oare.  They  do  not  in  fiwt  deny  that 
(he  oarrying  firms  represent  them  in  ordinary 
cases.  It  therefore  iqipears  to  me  to  be  clear  npon 
prinoqile  that  these  mterrogatories  on^bt  to  be 
allowed.  The  (^aefition  of  the  snffldenoy  of  the 
Answer  to  the  interrogatoriM  is  not  now  to  be 
decided.  I  think  this  is  a  kind  of  information 
which  the  plaintiff  is  entitled  to  have. 

Gkove,  J. — I  do  not  take  the  same  view  of  the 
Isst  gronnd  as  tbe  Lord  Chief  Jastice.  Upon  the 
qoestion  of  form  I  agree  with  the  decision  of 
Pollock  B.  at  chambers.  I  think  tbe  burden  of 
Answering  these  interrogatories  too  great.  I 
shonld  not  have  disallowed  them  in  toto,  bat 
shonld  have  altered  them  materially.  Interroga* 
tmj  Ko.^  4,  as  it  stands,  is  this;  "Did  not  tne 
l^Bui^  in  and  daring  or  about  the  said  years 
1870  to  1874,  both  iaclnBiTe,  from  time  to  time 
CHue  the  casks  or  empties  inrespeotof  which  this 
action  is  bronght,  and  of  wluolk  a  Hat  is  here- 
nuder  written,  to  be  oolleoted  by  and  delivered  to 
ihe  defendants,  or  to  be  coUeoted  by  and  ddivered 
to  the  canying  firms  named*  or  one  and  which  of 
sndi  firms,  as  the  defendants'  agents  P"  Now  if 
the  qaeedon  had  been,  "Did  the  defendants 
receive  goods,  or  were  they  delivered  to  their 

XtsP  I  shonld  not  have  objected  to  it;  but 
t  it  is  asked  of  tbe  defendants  whether  the 
pluntiff  caused  the  casks  to  be  collected  by  and 
deliTered  to  the  defendants,  or  caused  them  to  be 
collected  by  or  delivered  to  another  firm,  I  think 
the  question  becomes  one  which  is  extremely  diffi- 
cult to  answer.  It  is  not  calling  npon  the  defen* 
dants  to  answer  for  their  own  acts  and  the  aots  of 
Iheir  wents,  but  as  to  transaotiotta  between  the 
plaintiff  and  the  semnts  of  the  canying  firms. 
It  is  asking  too  mnoh  of  them.  If  the  intemwa- 
tory  was  confined  to  matters  within  theknowledgje 
of  the  company  in  the  regular  courae  of  their 
business,  or  known  to  their  managers,  it  wonld  be 
a  fur  and  reasonable  one  to  put ;  but  this,  I  think, 
is  too  hard.  Then  as  to  interrogatory  No.  5. 
"Did  not  tbe  plaintiff  in,  doring,  or  about  the  said 
yean  1870  to  1874.  both  inclusive,  from  time  to 
time  employ  the  defendants  (by  themselves  or 
their  agents)  as  carriers,  for  the  purpose  of 
canyiog  back  and  retnming  the  said  casks  or 
empties,  or  some  and  which  of  the  same,  and  re- 
delivering them  to  the  respective  consignees, 
distillers,  or  sellers  of  the  said  whiskies  P" 
"In,  daring,  or  about,"  1  think,  is  too  v^ne. 
"By  themselves   or  their  agents.**    If  those 


^nts  are  the  firms  mentioned  the  words  are 
appropriate,  but  if  they  are  any  amenta  em- 
pkiyea,  at  some  time  or  otto,  I  thmk  it  not 
reasonable  to  pnt  the  defendants  to  answer.  As 
to  intem^iatory  Na  6.  *'  Did  not  the  defendants 
(by  tbemselvoaor  their  wents)  aooei^  snob  em- 
ployment, and  accept  ancT  receive  such  casks  or 
empties,  or  some  and  which  of  them  for  tbe  pur- 
pose of  being  so  carried  back,  and  returned,  and 
redelivered  by  them  P "  there  is  the  same  ob« 
jeotion  to  the  general  qnestion  of  agency  as  in  the 
Iflst  interrogatory.  I  think  the  acceptance  of  em- 
plt^ment  a  fair  question.  As  to  interrogatory  9, 
"  Did  not  the  plaintiff  &om  time  to  time  deliver 
the  empties  or  goods  hereinbefore  mentioned,  or 
some  and  whi(^  of  them,  to  the  said  persons 
respectively  (as  set  forth  in  the  said  list),  or  some 
and  which  of  them  for  the  purpose  of  being  carried 
back  and  returned  by  tbe  defendants  P"  Certain 
persons  (twenty-four  m  number)  are  named,  who 
are  to  be  inquired  of  aa  to  what  thoy  did  daring 
five  years.  1  think  that  a  very  huve  inquiry. 
Interrogatory  10  asks,  "Did  thia  derandaata  at 
any  time,  and  if  so  when,  carry  back,  and  return, 
and  re-deliver  the  aud  emptim  or  goods  herein- 
before mentioned,  or  any,  or  athsr,  and  which 
of  the  sameP"  That  a  person  beoaoae  he  mea 
out  a  writ,  and  on  one  contingency  may  re- 
quire discovery,  may  ask  for  a  lai^  inqniry, 
causing  a  great  expense,  especially  whera  the 
defendant  cui  only  answer  by  hearsay,  I  think  is 
unreasonable.  He  may  ask  what  the  defendants 
themselves  or  their  managers  know ;  bat  to  ask 
the  names  of  all  tbe  servants  in  such  a  case  as 
this,  to  whom  casks  have  been  delivered,  is  too 
vague  a  question  to  be  allowed.  Interrof^tories 
are  said  to  be  too  teohnioal.  So  they  would  be 
even  if  the  parties  were  anzions  to  nnderatand 
them;  but  soch  is  not  the  ease.  Th^  are  almm 
offered  to  adverse  pwties,  who  are  only  too  ready 
to  treat'  them  aa  inoom[mhauiUe.  There£ore 
they  should  be  snob  as  a  party  can  answer  cate- 
gorically, and  such  as  he  can  answer  himself,  and 
easily  procure  auairers  to. 

Denuajh,  J. — I  agree  with  my  Lord  that  these 
interrogatories  dught  to  be  allowed.  The  defen- 
dants being  a  corporation,  leave  to  interrogate  is 
necessary ;  and  it  is  necessary  for  the  judge  to  see 
that  the  interrogatories  exhibited  are  proper  ones. 
We  start  with  an  admission  of  agency  by  certain 
firms  for  purposes  of  collecting  goods.  Inter- 

X'ories  are  required  to  be  answered  by  an 
r  of  the  company  with  reference  to  the  i^ain- 
tiff^s  claim  in  reqwct  of  negligence  Inr  the  defen- 
dants as  carriers.  Some  of  the  casks  loat  we  said 
to  have  been  delivered  to  the  d^eodaota  them- 
selves, some  at  the  c&om  c£  adnutted  agents. 
Tbe  qnestion  here  is  not  whether  the  answers  to 
the  interrogatories  are  sufficient,  but  whether  the 
interrogatories  should  be  allowed.  I  cannot  help 
thinking  that  the  view  taken  by  my  learned 
brother  wonld  impair  the  usefulness  of  the  enact- 
ment with  regard  to  intorrc^;atorieB.  The  com- 
pany are  primd  facie  bonnd  to  answer  like  a 

Srivate  person  by  an  ofBcer.  He  represents  them, 
[e  can  only  speidc  through  the  information  he 
can  obtain,  but  he  must  answer  all  sach  fair 
questions  as  he  may  be  asked.  It  is  said  that  the 
officer  might  not  be  able  to  unawer  without  goii^; 
to  great  expense.  Suppose  an  officer  were  to 
say  that  he  could  not  aia^wer  EulVy  except  as 
the  expense  of  lOOOL,  th^^e  vuft^^  ^  some  reason 


Digitized  by  Google 


for  iaqniring  as  to  the  necessity  of  a  complete 
answer.  Bat  here  the  icformation  is  said  to  be 
already  in  the  handa  of  the  company.  Order 
XXXi.,  mie  5,  g^Tes  as  grounds  for  applying  to 
strike  out  interrogatories  that  they  are  scandatoaa, 
irrelerant,  or  not  pat  bond  fide  for  the  purposes 
of  the  action,  or  not  material  at  the  stage  at  which 
they  are  pat.  It  adds,  also,  "or  on  any  other 
gronnd."  That  must  mean,  any  other  gronnd 
apparent  npon  the  face  of  the  pleadings.  The 
company  may  be  able  though  not  willing  to  give 
mformationt  because  it  may  admit  the  plaintiff's 
case ;  or  the  information  may  be  of  saoh  a  character 
aa  to  induoe  the  plaintiff  to  drop  the  action.  The 
object  of  diseoTery  is  to  prevent  the  neceBsity  for 
a  long  inquiry  at  Nisi  Fnna,  and  to  determine  the 
actaOB  aa  expeditiotidT  as  possible. 

Bule  abniute.   Ooats  to  ha  eo§t»  in  the  eaaae. 

Solioitors  for  the  plaintiff*  PeelAam,  Maitkmd, 
woAPedduun. 

SoUeitor  for  the  deftedant*  Bobertt. 


Mondatft  I^- 

SOHBiODlK  V.  ClOUOH  (a). 
Cost* — Interest  upon — IkUe  from  wKiA  it  is  to 

run — Aliocaivir  or  Incipitur — JudUaiwre  Act, 

1875,  sect.  16-  Order  XLU.  r.  12— (Mfor  U.r.  2. 

Afpendin  {F.)  /orm  1,  to  SeheduU  t 
huirewt  on  easts  rvns  from  (Ke  date  of  <A«  totting 

matter's  earitfieate, 
Uonov  before  a  judge  to  -nry  an  order  of  • 
maatw,  giving  intareBt  on  ooata  froiQ  the  date 
of  hia  oertificate,  referred  to  the  DiTisional  Court. 

Weirder,  for  the  motion. — The  qnestioa  in 
^spate  here  is  the  date  Arom  which  interest  opon 
a  bill  ooata  is  to  mn,  whether  from  the  tn- 
eitpiliir,  or  date  of  aiffning  jodgment;  or  fhni  the 
date  oi  the  mastea^  aSoeattmr,  or  certified  of 
taxation  ot  coats.  Prior  to  the  Jndioatare  Aot 
this  depended,  so  far  as  concerned  the  Coorts  of 
Common  Law,  npon  sect.  17of  1  A  2  Yiefe.,  c.  110; 
which  has  been  huld  in  the  case  of  Newton  t.  Grand 
Jimcfion  Railway  Company,  (16  M.  &  W.,  1S9)  to 
apply  to  coets  as  well  as  to  the  judgment  debt 
itself.  Interest  upon  both  ran  from  the  time  of  the 
entry  <^  the  «iteipttur,and  not  from  that  of  the  cer- 
tificate of  taxation.  The  statate  above  mentioned 
did  not  apply  to  the  Court  of  Chancery,  where  it 
was  the  oastom — not  founded  however  upon  any 
etatnte — to  allow  interest  to  mn  only  from  the  date 
<rf  the  aUocatur.  This  appears  from  the  case  of 
AHom«ti-Q«n«rai  t.  Xord  Oarrinatm  (6  Beav. 
464).  Under  tiieee  dronmstances*  we  one  praetioe 
bring  foonded  on  statnte  law,  and  the  other  upon 
oaaa  hnr,  tiw  qnaation  is  i^iieh  of  the  two  is 
to  prenil,  beaiini;  in  mind  tbo  11th  aab-seotion 
of  the  25th  section  oC  the  Jadioatore  4et  of  1873, 
which  enaote  that :  "Generally  in  all  matters  not 
hereinbefore  partionlarty  mentttmed,  in  which 
there  is  any  oonfliot,  or  variance  between  the  rules 
of  equity  tmd  the  rales  of  the  common  law,  with 
reference  to  the  same  matter,  the  mlea  of  equity 
shall  prevail."  [Lord  Colxaidgi  C.J. — The  word 
"mlea"  there  used,  means  equitable  doctrines, and 
not  roles  of  practioe.1  The  fisrm  of  the  writ  of/. /a., 
given  in  Appendix  (^)  1,  to  the  rales  (after  com- 
manding the  sheriff  to  levy  execution  for  the 

(a)  Btpoited  bj  B.  H«kr,  Ssq,^BsRliUHMAW. 


judgment  debt  and  costs)  adds  "together  with 
interest  thereon  .  .  '.  ,  from  the  day  of 
&c."  Here  is  inserted  a  foot  note,  "  The  date 
of  the  certificate  of  taxation."  [Lord  Coliudgi, 
C.J. — Is  that  part  of  a  statute  It  is  part  of  a 
atatntoiT  form.  It  was  taken  from  the  Chaoceiy 
Consolidated  Orders.  Order  XLU.,  r.  12,  says, 
"  The  forms  in  Appendix  (F.)  hereto  may  be  used 
with  such  variations  as  circumstances  may  re- 
quire." Section  16  of  Ihe  Judicature  Act,  1875» 
enacta  that,  "The  ndes  of  court  in  the  first 
Schedule  to  this  Act  ....  aa  to  all  matten  to 
which  they  extend,  shall  thenoefbirtli  regnlate  the 
proceodinns  of  the  High  Gonrt  of  Jostioe  and 
Court  of  AppeaL"  The  foot-note  goee  on  to  sw, 
**  The  writ  m-ust  be  so  moulded  as  to  follow  the 
substance  of  the  judgment  or  order." 

J.  0.  Hathew,  contra,  was  not  called  upon. 

Lord  CoLERn>oE,  0.  J. — We  are  asked  to  put 
a  constrnction  upon  part  of  a  statote,  said  to 
determine  from  what  time  interest  is  to  run  upon 
a  bill  of  costs  awarded  by  the  aUoeattir  of  a 
maater.  It  is  not  dispabed  that  the  statnte  1  ft 
2  Vict.,  c.  110,  s.  17,  enacted  that  it  sbould  ran 
in  the  same  manner  as  interest  on  n  judgment 
itself,  that  is  from  the  date  of  the  inc^n^Hr;  or 
that  the  Coarta  of  Common  Pleas  and  lacheqoer 
have  BO  interpreted  that  statute.  We  have  to 
decide  whether  a  htor  statute  has  repealed  that 
earlier  one  pro  iantio,  aa  it  was  interpreted  far 
judges.  Section  Itf  of  the  JadioUore  Act  of  18?^ 
says  [His  Iiordship  read  the  seotioo.]  The 
question  is  whether  the  form  given  in  Appendix 

is  part  of  the  mies  of  the  High  Court 
Jastioe,  which  that  section  is  to  regmate.  Ordar 
II.,  r.  2,  upon  another  subject,  enacts  that  "Any 
costs  ocoasioned  by  Uie  use  of  any  more  prefix 
or  other  forms  ....  than  thn  forma  bereinattar 
prescribed,  shall  be  borne  by  the  party  using  U» 
same,"  &o.  From  this  order  an  argament  nurybe 
drawn  with  respect  to  Ute  caae  in  pmnt.  what 
is  the  form  "  prescribed  "  P  It  is  prescribed  by  a 
rule,  which  is  itself  inoorporated  into  an  Act  of 
I^u4iament ;  and  it  commands  the  shesriff  to  lerj 
the  amount  of  the  judgment  and  ceeta,  "  tMctber 
with  interest  from  the  day  of  .**  nisis 
words  are  printed  in  the  form ;  and  tiwa  is  a  fcot 
note  appended.  I  think  that,  to  nsa  the  wwda  sf 
the  foot  note,  a  form  so  moulded  as  to  fellow  Aa 
droumstanoes  of  the  oaaa  would  be  one  wfakb 
complied  with  the  date  prescribed  by  the  previoua 
part  of  the  note — iteelz  in  effect  a  part  of  aa  AoK 
of  Parliament,  and  not  with  the  aecirioos  of  a 
court  upon  another  Act  of  ParKament. 

Orovb,  J. — It  does  not  appear  to  metobeMsefr- 
Bary  to  decide  that  the  tona.  given,  Appondix  (F.)» 
1  to  the  Judicature  Aot,  neoessarily  repeals  the 
17th  section  of  1  &  2  Yict  c.  110;  becsiLse.  altboogii 
that  statute  ia  compulsory  as  to  the  time  fnm 
which  the  judgment  debt  u  to  carry  interael, 
it  says  nothing  about  interest  upon  costa.  Whan 
learned  judges  decided  that  costs,  tiiongh  out 
expreaaly  mentioned  by  the  eariiw  Aot,  shooki 
carry  intereet  from  the  same  Atfe  aa  the  jidg«in*i 
the^  jadidally  applied  the  Aot  to  a  roattsr  ta 
which  they  oonsidered  it  applicaUe.  But  we  ait 
not  bound  thdr  dedsmna  upon  a  paftionhr 
statute,  and  upon  a  point  which  it  did  sot 
pressly  determme.  There  is  no  iDoonatsteD^ 
betwera  the  two  Acta  themselves.  Tha  coats 
not  ascertained  at  the  time  the  jodgment  ditt 
comes  into  exiatenoe^  that  is,  whm  jndgmenl  it 
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THE  LAW  TDfBS. 


C  J.  DiT.] 


Fabsokb  v.  TiHLDra. 


[CP.  Dir. 


leliTBred :  tfaay  are  only  cre«tocl  b;^  tibe  mutorV 
jertificate  of  taxabioa.  I  am  of  opinion  that  the 
UankB  ID  tho  form  of  writ  of  fi.  Ja.  most  be  fiUed 
jp  with  the  date  of  the  taxing  master's  certificate. 

DBNUAir,  J.— Beotioa  16  of  the  Jadioatore  Act, 
L875,  adopts  the  mles  set  ont  in  the  schedule 
to  the  Act,  ae  mlefl  to  regulate  the  procedure 
3f  the  courts.  Order  XLu.,  r.  12,  permits  die 
use  of  the  form  of  writ  of^  fa.  given  in  Appendix 
[F.)  as  the  proper  one  for  the  verj  matter  here  in 
ijeestion ;  and  that  form  gives  the  day  to  be 
inserted  in  the  writ  from  which  interest  is  to  run. 
Hat  daj  is  by  a  foot  note  directed  to  be  the  date 
if  the  certiGoste.  Mr.  Webster  relied  upon  the 
ledsions  upon  tke  Statute  1  &  2  VioL,  c.  11<K 
irbicb  speaks  of  jadgment  debts  only,  under  which 
interest  upon  costs  has  been  given  from  1^  date 
af  the  ineipUur,  I  appr^end  that  if  we  decide 
that  oa^ht  to  run  from  the  date  the  aUoeatttr 
3n1y,  onr  judgment  will  not  be  in  oonfliot  with 
saruer  decisions.  We  might  decide  on  the  ground 
that  this  is  the  first  express  eoactment  on  the 
lahject ;  or  else  npon  the  ground  that  tihe  reoent 
enactment  OTerrides  the  earlier.  The  last  ground 
is  perhaps  the  safer. 

Order  affijrmed.   No  order  as  io  costs. 

Solicitors  for  the  motion,  MapUt,  Teesdale,  and 
Co. 

SolioitOTB  for  the  leepoi^enfc,  WaiUnu,  Bvbb, 
ind  WaUon. 


TuMday,  Jan.  SO. 
Pabsons  v.  TiMuxa  (a) 
Praetioe — OotU  —  Event — Farthing  damages  for 

Hbtl—JvOieatttre  Aot  1873,  aaet.  67~Ortier  LV. 
Catte  in  the  High  Court  are  io  foUow  the  nib' 
tiaitiial  rwuU  of  an  action,  except  in  oaeet  where 
it  may  he  otherwise  provided  by  sect.  67  of  the 
Jmdieaiure  Act  1873.  by  Order  LV.,orhy  €my 
fuhnre  provieimfor  that  purpose. 
rios  was  an  ^ipeal  flrom  ohunbers. 

In  an  action  for  libel.  Lopes,  J.,  summed  np 
br  Bubstaotial  damages,  but  the  jury  gave  one 
bthing.  Ooonsel  iqiplied  for  a  oertifloate  for 
Ktsts ;  which  the  learned  jndge  said  was  not 
leoeesary.  An  application  was  subseqaentlj 
Bade  at  chambers  to  Hawkins,  J.,  but  his  Lord- 
im  made  no  orAae, 

0.  BusseU,  Q.C.  and  French,  for  the  plaintiff, 
nw  asked  fbr  a  decision  of  tfae  Oourt  upon  the 
onstmction  ttf  Order  LT.  Ercept  in  a  few  in* 
tonoes,  prinrapally  relating  to  interlocntory  appli- 
itioDs,  ooftB  wore  not,  preTionsIy  to  the  oommenoe* 
unt  of  dw  Jndioatnre  Aot,  in  the  dieoretion  of 
In  jodgee  at  Westminster.  A  long  series  of 
tetiUea,  oonmiendng  with  the  Statute  of 
Jknoester  (6  Edw.  L,  cap.  1),  determined  in  what 
ue  a  pluntiff  could,  or  could  not,  get  hii  easts, 
■b^  depended  prinoipBlly  upon  tthe  enntb 
^ty,  the  course  (tf  prooQdare  mt  tfe«  ooatM  in 
Be  absolnte  disorstum  of  the  jadge  who  hewrd 
M  suit,  sul^eot  to  tiie  established  principle  that 
M  snooessfial  party  got  hie  coate  unless  eome- 
mg  happened  to  deprive  him  of  than.  The 
of  th»  Judicature  .^jts  was  to  establish 
iiby  of  system  in  all  the  decisions  of  the 
!h  Goiut.  Section  67  of  tfae  Aot  erf  1878  enacts 
the  pRmaum  oontained  in  (amongst  others) 
qth  seetion  of  the  CkMintj  Ooorte  Act  1847, 

(«)  BqorM  fear  &  Hau,  ^eiht  BHrisb»>sU«w. 


shall  apply  to  all  actions  oommeeoed  in  the  Hi^ 
Oonrt,  with  this  limitation,  that  the^  are  within 
the  jurisdiction  of  a  County  Court.  This  is  not 
such  an  action.  [Gkovs,  J. — If  this  oase  ooald 
have  been  tried  in  a  County  Court,  you  woald 
have  lost  yonr  oosts.]  Yes.  Seot.  68,  or  its  snheti- 
tnte  seotion  17  of  the  Act  of  1875,  provides  for 
the  making  of  rules  for  regulating  any  matters 
relating  to  the  costs  of  prooMdings.  Then  Order 
LV.  of  the  Rules  of  1875  comes  under  oonaidera- 
tion,  making  the  costs  follow  the  event,  except 
that  if  a  party  is  gail^  of  misconduct,  ^e  jndge 
n>a>7  give  costs  even  to  a  losing  party — a  power 
wfauh  the  Court  of  Ghanoeiy  not  unfreqaeoUy 
exercised.   They  cited : 

8ft4Tist.,o.a4.s.  2; 

30  A  31  Viot..  o.  14S,  B.  5  ; 

Sampson  v.  Mackay,  L.  Bep.  1  Q.  B.  613 ; 

Saktr  V.  Oates,  Weaklj  Notea,  aOtb  Jan.  1877. 

Pope,  Q.C.  and  McConneU,  for  the  defen- 
dant.— In  Baker  v.  Oakes  the  application  was 
not  made  at  the  trial,  which  was  the  proper  time 
to  make  it ;  the  court  only  sud  that  a  certain  section 
of  the  Jadicatnre  Act  gave  no  new  powers.  The  ' 
(foestion  is  whether,  by  tho  use  of  genenU  words 
in  Order  LY.,  previous  Acts  are  repealed.  The 
conflict  between  the  new  and  the  old  procedure 
has  already  been  dealt  with  in  matters  of  costs  in 
DoddffT.  Shepherd  (L.  Bep.  1  Ex.  D.  75.)  Oar  oou- 
tention  is  that  costs  are  to  follow  tkne  wfpl  eronta, 
that  is,  the  events  with  the  inoidents  attnohed  to 
Uietm  by  previous  statutes,  ^t  has  been  decided 
that  when  a  oaoae  is  referred  before  ferial,  nominal 
damages  will  carry  costs,  Kekey  t.  Stupplee 
(1  B..  &  G.  576),  but  that  where  a  cause  is  ref^ed 
at  the  trial  th^  will  not  do  so :  Jioore  t.  Waieott 
(L.  Bep.  2  0.  P.  314.)  Where  costs  are  to  abida 
the  event,  it  is  the  event  subject  to  existing 
statutes  which  apply  unless  they  are  expressly 
r^Kttled?  {ma  V.  kaH,  lu  Hep.  1  Ex.  D.  411). 
[Qbovb,  J. — Your  contention  is  that,  in  spite  of 
what  the  Act  pays,  it  is  inoperative.]  It  does  not 
repeal  the  long  list  of  statutes,  from  Queen 
Elisabeth's  reign  downwards,  npon  the  sulyect  of 
costs. 

Russell.  Q.O.,  in  reply.— The  Judicature  AcU 
and  Orders  are  inconsistent  with  previom  stafcntei* 
and  therefore,  repeal  them.  CLbrd  CoLEBisftx. — 
The  Court  of  Appeal  has  qnite  reoeatly  heldnpoD. 
sub-sect.  11  of  sect.  25  of  the  Aot  of  1873  that  the 
word  "  rules  *'  means  praotiQe]. 

Lord  OoUBJXias,  0- J.—We  are  called  upon  foe 
the  first  time  to  construe  Ordw  LV.  of  toe  Jniii- 
catnre  Aot  1875  which  relates  to  ooste.  The 
Order  provides  that  "  sntyeot  to  the  provisions  of 
the  Act,  the  oosts  of  and  inoidrat  to  all  proooadtuM 
in  the  High  Court  shall  be  in  the  dieoretion  of  uie 
oourt ;  bat  noticing  herein  oontuned  shall  deprive 
a  trustee,  mortgagee,  or  other  person  of  any  right 
to  oosts  ont  of  a  particular  estate  or  fand  to  which 
he  woald  be  entitled  acoording  to  the  rules 
hitherto  acted  npon  in  oonrts  of  ec|ni(7.  provided 
that  when  any  aotion  or  issue  is  tned  by  a  juy, 
the  costs  shall  follow  the  event,  unless,  upon  ap> 
plication  made  at  the  trial,  tot  good  cauBe  shown 
the  judge  before  whom  snoh  aotion  or  isMW  is 
tried  cr  the  oonrt  shall  otherwiae  orden*'  The 
aotion  wM  one  of  libel»  teiad  befora  my  faroAer 
Levies,  when  thorn  was  %  Tsrdiot  foond  for  the 
plaintiff,  with  one  fortbing  damages.  Aooording 
to  the  law  [mviousl^  to  1876  oosts  ooold  not  have 


Here  the  judge  has  refused  his  certiBcate,  leaving 
the  plaintiff  to  try  his  right  at  law.   TLe  court  has 
exercised  no  disoretion,  and  we  have  to  consider 
ihe  meaning  of  the  words  that  the  costs  are  to 
follow  the  event.   It  is  contended  that,  becanse 
before  the  passing  of  the  Judicature  Act  costs 
would  not  faave  followed  the  aotoal  event  in  tikia 
OMO,  the  tme  oonstrnotion  of  Uie  enaotaient  is 
that  QostB  ought  now  to  follow  the  lej^at  event 
which,  prior  to  the  passing  of  the  Jndicatore  Act. 
th^  would  havefcdlowed.  That  is  a  wide  addition 
to  make  to  the  words  of  the  statute.   Neither  ac- 
cording to  reason,  nor  from  the  constmecion  <A  the 
statnt^  are  we  justified  in  coming  to  sndi  a  con- 
clusion.  The  order  is  one  which  seeks  to  incorpo- 
rate in  one  system  the  diverging  codes  of  law  and 
pzaetice  in  the  Courts  of  Common  Law  and  !Etiiiity. 
I  assent  to  the  view  that,  except  in  particular 
cases  where  comparatively  recent  statutes  have 
^ven  it  them,  the  Courts  of  Common  Law  had  no 
aisoretion,  wberees  the  Court  of  Chancery  had; 
and  tiie  olgect  of  the  late  statuto  was  to  muce  one 
rule  and  code  of  prooedore  for  both.   Bead  by  the 
general  light  «of  the  Act,  as  a  general  rdle  the 
practioe  of  ecjnily  Is  to  prevail,  and  the  oosta  are 
to  be  in  the  discretion  of  the  judfce.  To  this  there 
sre  three  exceptions ;  first,  the  provisiona  of  sect. 
67  of  the  Act  of  1873;  secondly,  the  case  of  Inno- 
oent  parties,  such  as  trustees,  whose  rights  to  costs 
are  to  remain  intaot;  and,  thirdly,  the  case  of 
actions  or  ipsues  tried  hy  a  jurr,  when  the  event  is 
to  decide  the  costs.    Here  toe  event  is  for  the 
plaintiff,  and  the  costs  are, to  follow  in  such  a  case, 
except  npon  the  happening  of  another  circumstance 
which  has  not  happened.   Let  us  see  if  there  is 
any  authority  to  prevent  our  arriving  at  such  a 
decision.    In  the  case  of   Keleey  v.  ShtppUs 
the  coort  had  to  determine  the  costs  of  "a 
reference  to  abide  the  event."   The  oction  was  for 
breaches  of  a  farming  lease.  A  variety  vf  breaches 
were  alleged,  and  uie  arbitrators  lonnd  all  the 
issues  for  the  defendant  bnt  one.  on  which  they" 
awarded  16*.  damages  to  the  plaintiff.  It  was 
then  held  that  tiie  event  was  substantially  in 
favonr  of  the  defendant,  yet  it  the  trial  hadbeen  at 
Nisi  Frins,  in  a  oertain  sense  the  verdict  would 
have  been  for  the  plaintiff.   Then  the  case  of 
Jioore  T  WaUon  was  cited.    There  the  costs  of 
the  caose  were  to  abide  the  event,  and  the  costs 
ei  the  reference  were  to  be  in  the  discretion 
of  the  master.   He  gave  the  plaintiff  the  whole 
costs  of  the  reference,  bnt  his  order  was  set  aside 
becanse,  under  the  County  Court  Act,  the  plamtiS 
was  not  entitled  to  any,  the  whole  sum  oertifind 
forbeing  nnder  201.   The  reference  being  compul- 
sory, it  was  confined  within  the  powers  of  the  court 
itself,  and  as  the  court  had  no  power  to  give  oosts, 
so  neither  could  it  give  a  master  a  power  which 
it  had  not  itself.    Ihbbs  v.  Shepherd  was  cited 
as  being  directiy  in  point;  bnt  it  was  not  a  jatfg- 
ment  npon  the  aeeticHi  in  qnaetian,  and  i«  not 
aipplioable.  Wa  ahonld  be  introdooing  uncertainty 
where  the  Act  intended  to  be  clear,  if  we  decided 
tfiafc  the  event  being  snbstantiatly  for  the  plain- 
tttt  the  coats  were  to  be  other  than  the  same. 
Ooata  were  formerly  a  most  difficnlk  matter,  bnt 
sow  a  short  seotkm  and  order  make  them  plain 
I  to  every  one. 

Gbovx,  J. — I  am  of  the  same  opinion.  Order 
LV.  is  inconsistent  with  the  preivioos  Acts  re- 
lating to  thb  incidence  of  costs ;  and  the  Legis* 
latar^  Uierefor^  intended  to  make  a  new  rule 


upon  tiie  subject.  The  words  of  the  rale, 
"  Sabject  to  the  tirovisions  of  the  Act,"  are  not 
to  be  understood  in  the  sense  that  there  ana 
series  of  other  provisions  which  materially  alter 
this  rule.  Sect.  67  ci  the  Act  of  1873,  appliei 
only  to  actions  in  which  Euiy  relief  is  sought  which 
can  be  given  in  a  Oonnty  Conrt,  and  tost  is  not 
this  case.  **  Following  the  event  **  does  not  mesa 
following  the  legal  event  as  provided  foe  fay 
former  statutes  regolating  costs.  It  means  thit 
costs  are  not  to  be  subject  to  preoeding  legiah* 
tion,  bnt  to  be  wholly  subject  to  the  provisions  of 
this  Act — that  is,  to  sect.  67,  or  any  other  section 
applicable,  for  instance,  to  part  ol  sect.  68,  whieh 
is  repealed,  and  for  this  purpose  re-ena(^ed,  by 
sect.  17  of  the  Act  of  1875.  The  words,  "the 
costs  of  and  incident  to  all  proceedings  shall  be 
in  the  discretion  of  the  court,"  imply  more  thaa 
a  mere  re-enaotment  of  former  Acts.  The  sectiaa 
makes  a  distinction  between  matters  to  be  tried 
by  a  court  and  by  a  jnir-  In  the  latter  case, 
costs  are  generally  to  follow  the  event-'  Tbst 
means  the  result  of  the  cause;  costs  are  to  be 

Siven  to  the  person  >n  whose  favour  the  coort 
ectdes.  If  any  other  meaning  had  been  ia* 
tended,  other  wwda  woold  nave  been  ossd. 
Under  the  old  prooediire  the  coats  did  nA 
always  fidlow  the  event  Now  tbey  are  to  follor 
the  result  of  'each  particular  case,  unless  tiwre  is 
good  cause  shown.  To  say  that  good  oanse  mean* 
such  as  is  required  to  be  shown  in  other  Acts  in 
particnlar  cases  is  an  extravagent  interpretatioD 
of  the  enactment.  In  my  opiniorj  the  words  am 
^Tmambignous.  Costs  are  to  follow  the  event  in 
cases  liKO  the  present  oue,  aobject  to  tbe  die* 
cretion  of  the  judge,  upon  an  application  made  at 
the  trial,  or  of  ^e  conrt  afterwards,  to  order 
otherwise  ior  good  and  sntftcient  caose. 

Solicitors  for  .the  plaintiff,  Ftsort',  Omeigr,  sad 
Co. 

Sdicitors  for  the  defendant,  JnfciMsa  sad 

Wdkerall 


ArraiX  rsoM  rarauoR  cocn. 
Thursday,  Jan.  18. 
Waxdbst  0.  Tte.  (a) 

DrwikenneM,  penaUy  far-~'Lieented  permm  dwafr 

on  hia  own  prvmises — The  Lie$nting  Ad  1873, 

M.  12  and  13. 
A  jmhlitian  cannoi  he  eonvitted  waisr  tecL  13  f/tts 

lAcenting  Act  1872,/or  being  drunk  oti  hu  om» 

premiset. 

Cass  stated  by  tbe  jasUces  of  NorthamptaasbiA 
The  a)uwllant  was  summarily  convicted  under 
sect.  13  or  tbe  Licensing'  Act  1872,  which  eescti 
that  "  if  ary  licensed  person  permits  drunkrauM, 
or  any  violent,  quarrelsome,  or  riotous  coodaot  to 
take  place  on  his  premises,  or  sella  any  intoxi* 
eating  liquor  to  any  drunken  perstm,"  be  shaD 
be  liwle  to  a  penalty,  Ac. 

It  appeared  that  the  appellant  was  a  Uoeossd 
person,  and  that  he  was  foand  drnnk  Igr  de 
respMident,  a  polioemaa,  npon  his  own  UoBBsad 
premises.  He  was  fined  U.  and  costs,  aad  lbs 
nonviotion  was  ordered  to  be  indorsed  spaa  the 
licence. 

Poland,  against  tbe  ooDTiction. — ^Tbe  oonvictioo 
is  nnder  tbe  wrong  seotioo.   Seot.  13  makes  itso 


(«)  tfortsl  IT  a.  Hsas,  Wa^  VmMn  al  Ts>. 
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offence  for  a  lioensed  person  to  permit  a  person  to 
be  drank  on  his  premises  ;  but  the  drunkenness 
must  be  that  of  another  person — the  landlord 
oannot  be  the  person  drank.  The  section  goes  on 
to  say  that  il  any  Uoensed  person  "seUs  any 
intoiieating  liquor  to  any  drunken  person."  This 
shows  that  the  person  must  be  another  than  the 
person,  for  he  cannot  sell  to  himself.  Sect.  12  is 
the  one  applicable  to  this  case,  which  every 
person  foiind  drunk  is  liable  to  a  penalty  of  10«. 

Lord  OoLBKiME,  G.J. — oome  to  the  oonclnsion 
that  lAie  case  does  not  fall  within  the  section 
under  which  the  conviction  has  been  made,  and 
that  it  cannot  be  sustained.  The  Licensing  Act 
1872,  is  divided  into  heads,  one  of  which,  entitled 
"Offenoes  against  public  order,"  consists  of  seroal 
sections,  numbered  12  to  18  respect  iTely.all  except 
the  first  regalating  the  duty  of  licensed  persons  in 
relation  to  others.  Except  sect.  12,  every  one  of 
them  is  clear  in  this  respect;  and  seat.  13  in 
particular  says  that  "if  any  licensed  person 
permits  dmnkennesB,  &c.,  on  his  premises,  or  sells 
nay  intoxicating  liqaor,"  (fee.,  he  shall  be  liable  to 
conTictioQ.  He  cannot  sell  to  himself  in  his  own 
honse.  Fart  of  the  section,  therefore*  cannot 
apply  to  the  licensed  person ;  and,  using  a  fair 
construction  of  tbe  whole  of  the  Act,  I  thmk  the 
rest  of  the  section  cannot.  I  come  to  the  oon- 
ctastOD,  thwefore,  reluctantly  but  dearly,  that  the 
words  of  sect.  13  do  not  include  the  publican  him- 
self, bnt  reserre  his  oase  to  be  dealt  with  in  another 
way. 

Obotb,  J. — I  am  of  tho  same  opinion.  Sect.  13 
clearly  points  to  the  oondaot  of  the  landlord 
with  relation  to  others ;  for  he  mast  take  Oare 
pei-sons  do  not  get  drunk,  &o.,  Ac.,  but  it  does  not 
relate  to  a  licensed  person  himself  getting  drunk. 
There  is  another  provision  made  for  that  case. 
By  sect.  12  any  person  found  drank  is  liable  to 
punishment.  However  mnch  we  may  regret  it, 
we  cannot  uphold  this  conviction.  The  court  has 
only  to  construe  au  Act  as  it  finds  it,  and  in  my 
opinion  sect.  IS  was  not  intended  to  apply  to  this 
case. 

Oonviction  qtuuhed. 
SoKeitor  for  the  appellant,  J.  J.  Btte. 


AmXL  FROM  INPERIOB  COUBT. 

Thuraday,  Jan.  18. 

DUTTBLL  V.  ClTBTIS.  (a) 

Sttnday  trading  —  Refreshmeat-house  licence — 
Sours  of  closing  where  no  wine  licence — 29 
Car.  2,  c.  7,  .nett  1—23  Viet.  c.  27,  eeeta.  6,  7, 
^  27—27  ^  28  Vict.  e.  64,  a.  5. 
A  licenend  refreshmeni-liQuse  keener,  tdfhough  he 
does  not  h(»d  a  wine  licence,  may  noi  aeU  artieies 
foi  eonaumption  off  the  premiaea  on  Sundays. 
Case  stated  by  the  magistrates  of  Yarmouth. 

The  appelhuit  was  convicted  at  the  petty  sessions 
of  the  borough,  held  on  19th  July  1876,  under 
29  Car.  2,  c.  7,  sect  1,  for  having  exercised  the 
worldly  basiness  of  his  ordinary  calling,  between 
tbe  hoars  of  3  and  6  p.m.,  on  Sunday,  16th 
July  1876. 

He  was  a  baker  and  confectioner,  and  held  a 
refreshment  licence  under  23  Vict,  c.  27,  s.  6;  but 
did  not  hold  a  wine  licence  under  nect.  7. 

(a)  Si^okMV  tTBUa,  3ta«.7autMi^Xaiw. 
YdLXXXTv  M.B..  »00« 


The  question  for  the  decision  of  the  court  was 
whether  sect.  27  of  the  latter  Act,  which  enacts 
that  the  house  of  a  person  holding  a  wine  licence 
"  shall  not  be  open  for  the  sale  or  consumption 
therein  of  any  article  whatever  at  any  time  daring 
which  the  hoases  of  lioenaed  victoallera  shall  be 
closed  on  Sunday/' ....  &o.,  appUed.to  the  present 
oase. 

Poland,  for  tho  appellant. — The  words  of  the 
Aot  (23  Viot.  0.  27),  fvply  to  a  refreshment  house 
keeper  who  does,  and  not  to  one  who  does  not, 
hold  a  wine  lioenoe.  27  A  28  Yict.  c.  64,  sect.  5, 
only  enacts  that  a  refreshment  house  mast  not  be 
open  between  1  ard  4  a.m.  Tbe  cakes  were  gold 
for  consumption  oft  the  premises.  The  Statute 
29  Car.  2,  o.  7,  is  snspaidea  by  the  limited  lioenoe 
obtained. 

No  counsel  appeared  to  support  the  convic- 
tion. 

Lord  CoLEBinoE,  C.J. — I  am  of  opinion  this 
conviction  ought  to  be  confirmed.  The  observance 
of  the  Lord's  Day  Act  is  enforced  or  neglected 
aotX>rdiog  to  the  public  opinion  of  the  moment,  or 
to  the  zeal  of  tbe  informers.  Li  this  case  the 
ap[>ellant  sold  cakes  and  sweetmeats  to  grown-up 
people  and  children ;  and  from  the  fact  that  he 
carried  on  his  trade  Sunday  after  Sunday,  there  is 
good  reason  to '  infer  that  he  knew  the  articles  ha 
sold  wonld  not  be  consaraed  on  the  premises. 
Frimd  Jaae  the  statute  of  Gharles  II.  is  against 
him.  Is  there  anything  that  takes  his  oase  oat  o£ 
its  provisions  P  Does  tbe  license  to  keep  a  re- 
freshment house  do  soP  I  am  clearly  of  opinion 
that  it  does  not.  The  statute  23  Yiot.  c.  27.  s.  6, 
permits  a  person  who  keeps  a  house  for  the  pur- 
pose of  selling  refreshment  to  be  consumed  therein 
to  procure  a  licence  for  his  house;  and,  having 
done  so,  he  may  proceed  to  take  out  a  wine  licence 
under  sect.  7,  when  he  will  cnme  within  the  pro- 
visions oE  sect.  2.  But  the  later  statute  contains 
nothing  to  exempt  tbe  appellant  from  the  penalty 
of  breaking  the  statute  of  Charles  II.,  for  the 
trading  of  which  he  baa  been  convicted,  that  is,* 
the  selling  of  articles  to  be  consumed  elsewhere,  is 
not  part  of  the  calling  of  a  refreshment  house 
keeper,  as  defined  by  the  statute  mentioned  above, 
under  which  tbe  license  was  granted. 

Grove,  J. — I  am  of  the  same  opinion.  I  hold 
that  the  construction  of  the  statute  as  pwrnitting 
the  sale  in  licensed  honses  on  Sunday  of  ref)resh- 
ments  to  be  consumed  on  the  premises  to  be  a 
reasonable  one ;  but  it  must  not,  in  my  judgment, 
be  extended  to  make  a  licensed  refreshment  honse 
an  ordinary  trading  one  in  such  articles.  The 
other  part  of  the  case  is  matter  of  police  regula- 
tion. Since  the  legislature  has  fixed  closing  hours 
for  public  hoases,  I  cannot  see  why  closing  hours 
should  not  be  fixed  for  other  refreshment  houses; 
and  that  has  been  done.  As  to  27  &  28  Viot.  c.  64, 
8.  5,  it  distinctly  aa^s  that  nothing  the^'ein  con- 
tained shall  authorise  any  person  to  keep  open 
any  refreshment  house,  or  to  sell  refreahments 
otherwise  than  at  the  times  and  upon  the  condi- 
tions prescribed  by  the  Acts  of  Parliament  in  that 
behalf  made. 

QonvioHon  v^ktAd. 
Solicitor  for  the  appellant,  A.  Stony. 
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AVmU  FSOM  nrPBlIOK  C0VBT8. 

jiftmday.  Jeui.  29. 
Ttsx  Goal  Guvpaut  (LmnxD)  «.  Ovbbseebs  or 

WaLUIXD  PAKUU.(a) 

SaUng  appeaU-CoUUry  ^romud  otU-^Vabie  to  a 
faiwuf  o/pwnping  AaoAtnarj^i^vteipb  oJa»Mm- 
meni. 

A  eoUiery,  ihaptrnvpiTtg  engtnw  of  whiiik  onhf  were 
nt  loorh,  and  w\ich  appeared  io  be  a  hoptlest  loaa, 
TtfdM  oBBeesed  to  tfte  relief  of  the  poor  at  a  rate 
rnloulaied  upon  the  land  and  madtinery  at  a 
tfoing  eoneem,  having  a  proapeelive  vahu. 
Held,  that  the  laitd  must  be  rated  ai  iU  value  to  a 
fenantfor  year  to  i/eor,  and  the  raaekimry  at  tie 
value  independentiy  ojf  the  land. 
Case  stated  by  the  jastioes  of  the  County  of 
Northnmberland. 

The  qaeation  for  the  opinion  of  the  court  was 
whether  the  Tyne  Coal  Company  (Limited),  the 
fippetlants,  were  rateable  for  certain  ro8ervoir«, 
baildinf^,  engine,  railway  and  colliery. 

The  appellants  are  nncfer-lesseee  of  the  Wallseod 
Colliery  at  a  rent  of  2001.  a-rear  certain.  Thoy 
hmwe  power  to  work  existing  ahafts,  and  to  take 
Bitrfiw»e  lands,  paying  compensation  far  them. 
Upon  this  ■orface  fand  ther  naTO  eonatmoted  two 
large  reserroin,  boiler  aiieda,  and  an  engine 
hon8e,with  a  large  chimner.  A  railway  has  been 
laid  from  the  oollteir  to  a  wharf  on  tho  rrrar  Tjme. 
The  greater  part  of  the  bnildings,  reservoirs,  plant, 
and  railway,  are  Bobstantially  eonetrooted.  All  of 
them  are  intended  for  permaoent  nee,  and  are  used 
with  sole  object  of  getting  coal.  The  boiler 
shed  oonta'ms  twelTS  boilers  set  in  masonry. 

The  mine  was  drowned  ont  many  vears  ^o,  and 
no  coal  has  been  got  since  1854.  "the  water  was 
considerably  redaced  before  1870,  but  since  then, 
notwithstanding  continual  pumping,  it  has  re* 
mained  at  abont  the  same  level. 
The  appellants  have  been  asaesoed  to  the  relief 
'the  poorof  the  parish  in  respect  of  "  land,  shafu, 
buildings,  engines,  pumps,  and  fixed  plant  "  at  the 
rateable  vnlue  of  12^02.,  npon  a  gross  estimated 
rental  of  1500Z.  Tbey  odrair.  that  tliey  are  rateable 
in  respect  of  the  lands  taken  by  them ;  bnt  they 
contend  that,  as  the  mine  is  totally  unproductive, 
they  are  not  rateable  in  respect  of  any  of  the  other 
particulars,  which  are  used  solely  for  the  purpose 
of  unwateriDg  the  mine. 

Herechel,  Q.C.  and  E.  Ridlep,  for  the  appel- 
laots,  admitted  that  the  principle  is  well  esU- 
blished  that  in  Talning  minmg  property  for  rating 
purposes,  the  tqIoo  of  the  plant  may  be  taken  into 
consideration ;  and  that,  in  estimating  the  plant 
and  buildings,  an  extra  value  may  be  pat  upon 
them  because  of  the  mine  beneath  them.  Tbey 
contended  that  this  principle  should  work  the 
opposite  way  when  tho  mine  is  valueless. 

Sir  Henry  Jamee,  Q.C.  and  Webtle^;  for  the 
overseers. — ^The  mine  is  not  rated.  What  is  rated 
is  the  land,  with  what  is  upon  it,  which  includes 
the  shaCt  or  opening  in  the  land.  The  reservoirs 
also,  and  the  railway  and  wharf,  used  for  bringing 
coal  to  the  pumping  engines,  are  not  exempted. 
Tbey  are  all  beneficially  occupied,  and  the  fact 
that  tbey  do  not  produce  any  return  is  im* 
material.  The  machinery,  &o.,  are  there  for  the 
purpose  of  pnmpiag  out  water ;  and  making  the 
mine  a  valuable  property.   Suppose  the  pumping 

C)  affBtUd  tr  B.  H<M,  Big,,  BirlatiraHaw. 


were  done  by  a  eontractor,  his  works  woald  he 
rateable.  This  case  stands  upon  the  same  footing : 
here  the  owner  is  his  own  rontractor.  [Lord 
CoLEBiiKJE. — The  question  io  these  cases  is  ahrajs 
what  yrould  a  person  give  for  the  tenan^  The 
working  of  the  mine  baa  been  benaflcMl  in  tha 
sense  that  the  water  in  it  haa  not  been  allonrad  to 
increase.  [Lord  OoLEEimE.— The  time  will  eome 
when  the  engines  will  be  ra(eab)e.1  Thm  the 
duty  of  the  engine  and  its  rateabiliiy  will  be  at  an 
end.  You  cannot  levy  a  rate  for  past  yewrs.  TbB 
engines  ara  now  worked  in  the  hojpe  of  {ntnre 
profits.  Why  do  the  appellants  contuiae  to  pump 
if  they  eonsider  the  mine  ol  no  valne  9 

Keg.  T.  Metropolitan  Board  of  WorJu,  L.  B«p.  1 

g.  B.15; 
StaUy  r.  CcutUton,  5  B.  .b  S.  505 : 
Quest  r.  K<ut  Dean,  L.  Bep.  7  Q.  B.  JO  1 : 
Talargoch  Mining  Cownpauy  r.  8t.  .4s<ipfc,'L.  Sep.,  3 

Q.  B.,  778  i 
Kittow  V  St,  Cleer,  41  L  J.  23,  U.  C. 

Her»ehei,  Q.C.,inreply.'- Kooeof  the  caaea  cited 
support  the  claim  of  the  reapondeata.  Tbey  have 
failed  to  show  any  oaae  in  whidi  ;»oper^  not 
c^ble  of  bwng  let  to  a  tenant  from  year  to 
year,  and  not  piradooing  any  profit,  hau  been  held 
to  be  rateable.  The  caae  of  Staley  t.  OuMmt 
was  that  of  a  ootton  milt  whiofa,  owing  to  tha 
scarcity  of  ootton  during  the  Americaa  wnr,  was 
idle,  sAd  used  as  a  waiehoose.  Then  tlie  nta 
allowed  was  that  of  a  warehoose.  In  lUf.  t. 
MetropolUan  Board  of  Workif  the  pumpsog  stafcion, 
&c.,  liad  an  occupation  value  as  land,  ^e  bawd 
must  have  rentea  them  if  it  bad  not  been  proprie- 
tor, and  a  tenant  might  easily  have  been  fonnd  to 
take  them  off*  its  hands,  lliat  is  not  our  case. 
The  case  o[  Melropolitan  Board  o/  Work*  y.  Wael 
Ham  (40  L.  J.  30,  M.  C.)  applies  the  priocip^  of 
the  last  case  to  the  buildings  upon  the  land ;  that 
is,  tbey  were  capable  of  being  let,  and  bad  an 
independent  value  apart  from  that  of  the  land. 
Neither  is  that  our  case.  Barter  v.  Saiford  (ti  B. 
&  S.  591),  was  a  case  where  the  owner  of  a  silk 
mill,  having  ceased  to  work  it,  was  rated  for  a 
building  used  as  a  warehouse  fbr  machinery.  In 
Meg.  T.  Siletoti  (5  B.  &  G.  851),  tho  pominng 
engines  of  a  mine  were  esempted  from  rating. 

Lord  GoLBRiDOB,  C.J. — In  this  ease  oor  jo^ 
ment  must  be  for  the  a^^llauts.  This  is  an 
appeal  against  a  rate  assessed  upon  oertun  naohi- 
nery,  and  buildings  in  coooeotion  with  the  machi* 
nery,  all  of  whiob  are  occupied  and  used  to  dnin 
a  coal  miue  drowned  out,  and  yielding  no  pmfiu. 
In  order  to  briug  myself  within  the  atithority  of 
the  decided  cases,  I  must  decide  that  the  suinee 
of  the  land  is  rateable  at  whatever  it  would  be 
worth  in  the  hands  of  a  tenant  from  year  to  year; 
and  that  tho  engine-honse,  pumps,  sc.,  are  to  be 
asiiessed  separately,  if  they  have  any  independoot 
value,  upon  the  authority  of  the  case  of  Melrvpo- 
litan  Board  of  Works  v.  West  Ham.  If  there  be 
any  independent  value  in  them  apart  from  that  of 
the  worthless  mine,  upon  the  principle  of  that  ease, 
to  that  extent  they  ought  to  be  rated.  This  fact  was 
not  raised  by  the  case,  and  so  I  express  no  f^iaioa 
upon  it.  I  decide  upon  the  assnmpticai  that  dwM 
engines,  &a.  are  of  valoe  only  in  connection  with 
something  at  present  valueless,  and  that  they  ban 
no  separate  and  independent  value;  thattwyan 
part  of  a  valueless  whole,  whiob  has  been  vahiafale 
at  some  time  now  past,  and  may  be  so  again,  when 
th^  will  be  rated  at  the  Talne  which  tbey  ntf 
then  be  uoertaiiied  to  ham.  Whan  thiBf  do  so 
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beoome  Tftloable.  either  l^e  land  wiU  be  rated  at 
an  additional  valnei  or  the  mine  iteelf,  or  perhaps 
the  Bubjeota  of  tbia  appeal  themseWes,  will  dc 
rated.  In  deciding  aa  I  do,  I  deaire  to  oonform  to 
tbe  cauen  irhtch  hare  already  been  decided. 

QaovK,  J. — I  ooQoar  in  the  opinion  eipressed 
bj  my  Lord.  It  is  not  diaputed  that  the  land  ie 
ratcsUe,  or  that  if  it  baa  may  adjanots  whioh 
increaae  its  Taloe  thej  taw  be  m^ed;  bat  the 
appoltanti  oontend  that  beaioes  the  laud  there  ia 
nothioff  in  thii  case  rateable.  The  faota  atalod 
ahow  that  the  mine  ia  abaolately  Tala^oaa,  that  it 
baa  no  value  for  whioh  a  peraon  wonld  give  any* 
thing.  It  was  argaed  that  a  rent  might  be 
obtained  from  a  apeoulator.  But  that  is  nob  the 
principal  upon  whioh  rating  should  be  settled. 
If  there  were  a  hoase  to  live  in  upon  the  land, 
thea  there  might  be  some  reason  for  assesaiiu: 
the  rate  higher  tban  the  actual  value  of  tbe  land- 
At  the  most  tbe  work  going  on  now  could 
only  give  the  property  a  prospective  value,  and 
that  we  cannot  value  for  rating  purposes.  The 
case  of  Metropolitan  Board  of  Wurkt  v.  West  Ham 
ia  iooonsistent  with  such  a  principle.  You  do 
not  rate  land  because  it  may  have  a  contingent 
value,  any  more  tban  yon  reduce  a  rate  ba(»use 
there  may  possibly  be  a  loaa  upon  the  rated  pro- 
perty in  the  future ;  yoa  take  ita  present  value.  I 
ahonld  be  prepared  to  decide  this  ease  upon  that 

E round  only.But the oaaegoes further.  My  brother 
usb,  J,,  in  the  oase  of  Reg.  v.  MetropolUsM  Board 
of  Works,  held  that  tbe  rateable  qoality  of  the 
land  and  baildinga  of  the  defendants  waa  not 
affected  by  the  particular  nse  to  which  it  waa  ap* 
plied.  Here  is  a  stronger  oase.  The  mine  has  no 
reasonably  prospective  value.  It  has  been  in  tbe 
same  position  for  six  years,  daring  which  time  the 
engines  have  done  no  useful  work.  It  would  nob 
be  right  to  rate  tbem,  beoiuse  ther  may  at  some 
future  time  have  aome  value,  whilst  there  is  no 
probability  of  their  having  a  future,  or  any,  value. 
I  conceive  uotiiing  would  mdnce  a  tenant  to  j^ive 
Is.  more  rent  for  the  land  beoaose  the  engmes 
were  on  it.  The  only  oases  at  all  supporting  the 
contention  of  the  respondents,  hot  falliug  far 
short  of  it,  are  the  case  of  Big.  v.  HtfropolUaa 
Board  0/  Work;  from  which  it  would  appear  that 
ibvre  waa  a  rateability  u|)on  pomoing  engines, 
because  thery  had  a  value,  explaiuea  by  tbe  case 
o(  MOropohtan  Board  of  Worlet  v.  Went  Ham, 
which  shows  that  the  sewage  works  had  a  value, 
not  because  they  were  sewage  works,  but  because 
they  might  be  valuable  in  tbe  hands  of  a  teoaut, 
and  might  be  used  by  him  for  seme  other  purpose. 
'Vhe  ocly  utility  oE  the  pumps,  &o.,  in  question, 
is  in  respect  of  the  mine,  and  the  same  remark 
applies  to  the  wharf  and  t)ie  railvray.  They  are 
so  nnproStable  that  they  wonld  even  be  a  draw- 
back to  a  tenant. 

Bate  ordered  to  be  ajnended  in  terms  of  tha 
judgment.   No  coets. 
Solicitors:  Coohson,   Waiaewnght,  and  Fen- 
ttiitgtont  B.G.  Ooote. 

Monday,  May  29,  1876. 

Philpott  v.  Lsuain.  (a) 
Dittreet  for  reni—Ad'vm  for  haiance  after  sale 
— 2  Will.  ^  M.  eeei.  1,  c.  5,  a.  2-So'ie  not  com* 
ptileory^Reeovery  of  eoetepayahU  undtr  Judge's 
order— Order  LlLlL,  rwla  30. 

'  (•)Bavastel1vr*B.Ksxo>t>s.X«qHBKiktac-at-I«w. 


Where  goods  have  been  said  under  a  distress,  and 
ike  ftroeeeds  are  insu^ieut  to  satisfy  the  rent 
duM,  the  landlord  has  a  remedy  by  a^ion  or 
counter  claim  for  the  halanae. 

3  Will  Ic  M.  Bees.  1,  c.  5,  s.  2,  by  whioh  the  land' 
lord  after  five  days  "  shall  and  may^  latofatly 
seU  the  goods  distrained,"  is  psrmtsnoe,  not 
compulsory,  and  therefore  no  aehon  Ket  for  not 
oMmg. 

Oitte  povoils  «Mdsr  a  Jitdg^t  order  eon  be  rs- 
eoiMrad  by  actum  or  eouatsr  daim. 

This  wns  an  action  brought  by  a  tenant  againat 
his  landlord.  There  were  demnrrers  to  oartun 
paragraphs  in  the  statement  of  definioa  and 
counter-claim.  The  demurrers  raised  three 
questions : 

1.  Whether*  where  a  landlord  has  distrftined 

and  has  sold  tbe  distress,  but  the  proceeds  have 
proved  insofflcient  to  satisfy  the  amount  due  for 
rent,  ho  has  any  remedy  oy  action  against  the 
tenant,  or  by  way  of  set-off  or  count«r>olaiiii,  to 
recover  the  balance  of  the  rent  due. 

2.  Whether  the  statute  2  Will.  &  M.  sees.  1, 
cap.  5,  B.  2,  by  whioh  the  person  distraining,  if  the 
goods  are  not  replevied  within  five  days,  "  shall 
and  may  ....  cause  the  goods  and  chattels  so 
distrained  to  be  appraised  ....  and  after  snob 
appraisement  shall  and  may  lawfully  sell  the 
goods  and  chattels  so  distrained,"  Ac,  is  permissive 
or  compnlsory,  and  therefore  whether  an  action 
will  lie  against  a  landlord,  who  has  distrained 
for  not  selling  the  distress, 

8.  Whether  costs,  payable  nndor  a  jodse'ri  order, 

can  be  set-off  or  recovered  by  way  al  coonter- 

claim. 

A.  Bovell,  for  the  plaintiff.— A>  to  the  flnt 
question,  the  landlord  by  distraining  haa  elected 
what  remedy  he  will  pursue,  and  cannot  afWr< 
waids  ane  for  the  same  rent,  nor,  conBeqaantly, 
set  it  off  or  olum  it  by  counter-claim.  [DsitKAif ,  J . 
—Is  not  this  question  practically  decided  against 
the  plaintifFs  contention  bv  hehain  v.  PhilpoU 
(L.  Rep.  10  Ex.  242  ;  83  t.  T.  Bep.  K.  8.  98} 
44  L.  J.  258,  Ex.  P]  The  remedy  by  action  being 
once  suspended  is  gone  for  ever, 
ford  V.  Seaeh,  11  Q.  B.  at  p.  867. 

Hq  also  referred  to 

Fo»porv.  EAwarAa,  12  Mod.  6S8  ;  11  Mod.  91  (no^ 
Jarptr  V.  £«wIoum<)  ;  1  Lord  Bsjcaond,  719;  1 
Salk.  S48  (Bom.  Fioper  v.  EiAotBt) ; 

17  Cw.  2  0.7.1.  4  i  „  ^, 

Twr  Book,  21  Edw.  3,  fo.  22,  ottsd  ia  Brooke's 
Abridgement,  fo.  218,  Eetom,  and  in  Vinsc's 
Abridinnect,  Extinffaiiibment,N.  8 ;  . 
-  SAvaardB  v.  feUy,  6  M.  ft  8.  804 ; 

Zrfarv.  Sdmottds,  1  B.  &  A.  157 1  S.  e.  (ao n.  Dsors  r. 
Edmunds)  2  Chitt7.  »01 ; 

Sadd  Y.  Havenor,  2  B.  ft  B.  662 ;  5  Moor  •,  512; 

Dditrton  V.  Cropp,  1  0.  B.  961 ; 

Comyn'i  Diffant,  Eleotion,  C.  S 1 

Littlston'ii  THUores,  «.  219,  Ett-ati  i 

Dai>i4s»  t.  Quds,  2  A.  ft  623. 

As  to  the  second  question,  tbe  statemAut  of  claim 
ia  good,  for  tbe  words  of  the  statute  2  Will.  &  M. 
sess.  1,  c.  X},  8.  2  are  compulsory,  and  the  landlord  is 
bound  to  sell  the  dincress.  See  P!!f'jott  v. 
B(V«e»  (1  J£.  &  W.  441,448).  As  to  the  bhird(^ao3-  • 
tion.  Order  XLII.  rule  20  does  not  give  any  right 
to  sue  for  costs  payable  under  a  judge's  order ; 
the  remedy  is  by  execution. 

Ambrose,  Q.O.  (Olyn  with  him)  for  the  defbn- 
daut.-— CAs  to  the  first  point  he  was  stopped  bythe 
court.]  Ajs  to  Uie  second  qneation,  the  passage  sro^ 
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the  indgment  in  Piggott  v.  Birtles  (ubi  auip.),  which 
has  been  cited,  refers  to  sect.  3.  The  words  "  shall 
and  may  "  in  sect.  2  are  permiBsive.  In  Wood- 
fall's  Landlord  and  Tenant,  page  430, 10th  editioD, 
the  word  "shall"  is  omitted  in  giving  the  efftjct 
of  the  section.  The  judgments  in  ifwdd  v.  Jtavenor 
{ubi  8up.)  are  conclusive  on  this  point.  See  BuUen 
on  Distress,  153,  As  to  the  third  point,  before  the 
Judicature  Acts  the  payment  of  costs  payable 
under  a  judge's  order  could  only  have  been  en- 
forced by  execution  or  attachment,  but  Order 
XUI.,  rule  20  gives  the  same  remedies  aa  would 
exist  -On  a  judgment.  The  only  penalty  for  sueing 
on  a  judgment  was  that  the  plaintiff  Tvas  not 
entitled  to  costs.  [Beett,  J.  referred  to  Gray  on 
Costs,  167,  and  Dbnman,  J.  to  Sheehy  t.  The  Pro- 
fessional lAfe  Assurance  CompMiy  (2  C.  B.,  N.  S., 
211:)]  Then,  as  an  action  lies,  there  is  a  remedy 
by  counter-claim  by  Order  XIX.,  rule  3. 
Bovell,  in  reply. 

Brett,  J. — As  to  the  first  demurrer,  it  raises  the 
question  whether  where  a  landlord  has  distrained 
for  rent,  and  has  fairly  sold  the  distress,  buh  the 
sum  realised  by  the  sale  has  proved  insufficient  to 
satisfy  the  amount  due  for  rent,  he  can  sue  for  or 
set-ofE  the  balance  remaining  due.  I  should  have' 
been  much  surprised  if  he  oould  not»  and  if  this 
had  been  so  an  Aot  mast  have  been  passed  to 
alter  a  state  of  the  law  whioh  would  have  worked 
monstrous  injustice.  The  thing  must  have 
happened  over  and  over  again,  and  nobody  ever 
thought  of  the  point  before.  It  is  as  clear  as 
possible  that  this  claim  can  be  made  the  subject  of 
a  set-off,  and  the  counter-claim  is  good.  The 
second  demurrer  is  to  the  fourth  paragraph  of  the 
statement  of  defence,  which  is  pleaded  to  the 
third  paragraph  of  the  statement  of  claim;  it  is 
a  demurrer  to  part  of  the  defence  which  applies 
to  part  of  the  claim,  and  raises  the  question 
whether  that  part  of  the  claim  is  good,  that  is, 
whether  it  discloses  a  cause  of  action.  The  third 
paragraph  is  pleaded  as  an  independent  cause  of 
action.  It  is  true  that  by  reference  it  embodies  a 
statement  contained  in  the  second  paragraph. 
The  statement  is  that  the  defendant  has  mt^e  an  ' 
excessive  distress,  and  still  retains  the  proceeds  of 
the  distress,  and  has  refused  to  sell,  contrary  to 
the  statute.  At  first  I  thought  there  might  be 
some  difierenoe  as  to  this  ^question  between  cases 
where  there  was  an  excessive  distress  and  cases 
where  there  was  not.  If  there  vras  not  an  ex- 
cessive distress  I  fail  to  see  what  damage  the 
plaintiff  can  have  sustained,  for  the  defendant 
would  be  entitled  to  keep  the  whole  proceeds*of 
the  sale,  but  where  the  distress  was  excessive  it 
seemed  to  me  for  a  moment  that  there  might  be  a 
difierADce.  The  question  is  whether  the  sta- 
tute is  permissive  or  compulsory  as  to  sale 
within  a  reasonable  time.  If  this  were  the 
first  time  that  question  had  arisen  I  should 
have  thought  that  on  the  words  "  shall  and 
may  "  there  might  be  some  difficulty,  but  those 
words  have  already  been  interpreted  by  the 
courts.  The  cases  of  Hudd  v,  Bavenor  and  Lear 
T.  Edmonds  {ubi  aup.)  are  strong  authorities  that 
the  statute  is  not  compulsory.  The  more  liberal 
constroction  is  to  say  that  it  is  permissive,  having 
been  passed  for  Uie  purpose  of  enabling  the  land- 
lord to  realise  the  value -of  the  distress.  Thore- 
fore,  whether  the  distress  was  excessive  or  not,  the 
third  paragraph,  being  pleaded  as  showing  a 
distinct  cause  of  action,  fails.   On  the  third 


demurrer  the  question  is  this :  The  defendant  sett 
up  a  oounter-olaim,  and  the  statement  cUums  tJiree 
certAin  sums  for  costs  due  under  three  rales  of 
court  made  before  the  passing  of  the  Judicature 
Acts.  Before  these  statutes  no  aotaon  oould  be 
brought  to  enforce  payment  of  money  due  in 
this  way,  bat  it  should  liave  been  done  by  attat^- 
menL  It  is  not  neoessaiy  to  decide  whether  there 
oould  be  a  oounterclum  where  there  coald  not  be 
an  action,  for  in  my  opinion  since  the  Jndioatnre 
Acts  dwms  Buob  as  these  can  be  enforced  by 
action.  If  so,  they  come  within  Order  XIX,  role  3^ 
because  they  are  within  Order  XLIL,  rale  20,  by 
which  "  Every  order  of  the  court  or  a  jadge, 
whether  in  an  action,  oaase,  or  matter,  may  be  en- 
forced in  the  same  manner  as  a  judgment  to  the 
same  effect."  If,  therefore,  these  orders  are  in  the 
position  of  judgments,  how  can  they  be  enforced.^ 
The  passage  which  has  been  cited  from  Grray  on 
Goats  shows  that  a  judgment  might  be  enforced 
by  action,  subject  to  the  penalty,  imposed  by 
statute  on  the  plaintiff,  of  getting  no  costs  if  snc- 
oessf ul ;  but  still  judgment  might  be  obtained. 
Therefore,  u  nder  certtun  circumstsnoes  there  might 
be  a  second  action,  and  if  this  were  an  action  on 
the  judgment,  what  would  it  be  broaght  for  f  It 
is  one  means  of  enfonnng  the  jndgment.  If  this  is 
BO,  this  claim  cornea  within  the  words  of  Ordnr 
XLII.,  rule  20,  and  therefore  may  be  the  satg'eet 
matter  of  an  action,  and  therefore  of  a  ooanterelaiffli 
and  therefore  is  within  Order  XIX.,  rale  3,  and 
may  be  set  up  by  way  of  counter-claim  in  answer 
to  the  plaintiff's  cause  of  action.  Onr  jndg- 
ment must  be  for  the  defendant  on  all  the  de- 
murrers. 

GrSOVE,  J. — I  am  of  the  same  opinion.  As  to 
the  first  point,  it  is  a  startling  proposition  that  a 
landlord  should  lose  his  remedy  unless  he  look 
exactly  the  right  amount,  for  according  to  the 
plaintiff's  contention,  if  he  took  too  little  his 
remedy  would  be  lost  so  far  as  concerned  all  that 
portion  of  the  rent  due  which  was  not  realised  by 
the  sale  of  the  goods,  and  if  he  took  too  much  he 
would  be  liable  to  an  action.  Therefore,  he  could 
hardly  be  safe  in  distraining  unless  he  coald 
make  the  amount  fit  exactly.  It  is  admitted  that 
there  is  no  express  authority  on  the  question,  bat 
Lehain  v.  PhUpott,  go  to  Ishow  that  the  nearly 
all  the  cases  dted  by  Cleasby,  B.  in  remedy 
is  only  suspended,  and  not  gone.  It  is  troa 
that  all  that  was  actually  (ucided  there  wis 
that  an  action  could  not  be  brought  before  the 
distress  was  sold,  and  the  decision  of  the  ooint 
now  before  us  was  not  necessary  for  the  decision 
in  that  case,  bat  it  was  a  necessary  part  of  the 
reasoning  on  which  the  judgment  is  founded  to 
show  that  the  remedy  by  action  was  not  gone  for 
ever.  Therefore,  the  judgment  of  the  Court  of 
Exchequer  in  that  case,  and  the  cases  there  cited, 
are  strong  authorities  in  favour  of  the  defendant 
here,  and  show  that,  although  while  the  landloid 
holds  the  distress  he  cannot  bring  an  action,  for 
which  ample  reasons  are  given,  still  that  pro- 
position only  holds  good  while  the  distress  is 
retfuned,  and  when  it  is  replevied  or  sold  there 
would  be  a  'remedy  by  action,  and  therefore  now 
by  counter-claim,  for  the  balaoioe.  The  point  hw 
always  been  tacitly  conceded,  and  there  can  be 
no  doubt  about  it  The  second  qnestim 
whether  the  statute  2  WUl.  &  M.  sesa.  1,  c.5,a^ 
is  imperative  or  optional.  It  ia  true  that 
the  words  "sliaU  and  may"  ue,  u  a  geunl 
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role,  imperatiTe,  bat  the  authorities  are,  Tory 
atrontf  in  this  instance  in  faTOor  of  a 
diCFerent  oonstmction.  In  Lear  v.  Edmonds, 
and  particalarly  in  Hudd  y.  Baximor,  there  are 
the  express  opinions  of  the  judges  to  that  effect. 
The  object  of  the  statute  was  to  avoid  the 
hardship  on  the  tenant  vhich  would  result 
if  the  landlord  could  sacrifice  the  property  by 
a  forced  aaJe.  Aa  a  general  rule,  the  longer 
the  distreas  ia  kept  without  being  sold  the  more 
in  £anmr  oS  the  tenant.  I  think  the  result 
is  that  the  atatate  ia  not  imperative,  and  that  it  ia 
ooneiatent  with  the  whole  meaning  and  general 
scope  of  the  enactment  to  hold  that  there  ia  no 
time  filed  at  which  the  landlord  ia  bound  to  aell. 
Aa  to  the  third  point,  it  seema  to  me  to  be  practi- 
cally decided,  for  it  follows  by  aecesaary  implica- 
tion from  the  atatute,  which  took  away  costs  where 
an  action  ia  brought  on  a  judgment  (43  Geo.  3, 
c.  46,  s.  i),  that  such  an  action  will  lie.  Then,  if  an 
action  can  be  brought  on  a  judgment,  Order  XLII., 
r.  20,  ia  in  point,  and  shows  that  this  claim  can  be 
the  subject  of  an  action,  imd  therefcHre,  by  Order 
XIX,  r.  S,  of  a  counter-claim. 

Dbnman,  J. — I  am  of  the  same  opinion.  As  to 
the  first  point,  I  agree  that  the  judgment  of  the 
Exchequer  in  Lehain  v.  PMlpott  practically  de- 
cides the  question  in  favour  of  the  defendant 
here,  for  the  reasoning  on  which  that  judgment 
is  founded  would  be  erroneous  if  the  other  view 
were  correct.  There  is  no  authority  on  the 
otherside,  and  common  sense  and  reasonare  against 
the  plfuntiffs  contention.  I  see  no  reason  to  donbt 
the  correctneaa  of  the  dicta  of  the  Court  ot  Exche- 
quer, and  tha  correctneaa  of  the  judgment  depends 
on  them.  Aa  to  the  aecond  pointy  on  the  question 
whether  the  third  paragrapn  of  the  statement  of 
claim  is  good  in  itaelf,  I  am  clearly  of  opinion 
that  it  is  not.  I  ageee  that  it  is  not  compulsory 
on  the  landlord  to  sell  the  distress.  The  most 
that  can  be  alleged  is  that  there  is  a  duty  to  take 
reasonable  care,  and  the  landlord  may  be  bound 
for  the  Bake  of  the  goods  to  sell  within  a  reasonable 
time,  or  to  elect  what  he  will  do  if  he  cannot  keep 
them  without  injury;  but  there  is  no  cause  of 
action  for  mere  non-selling.  Assuming  that  there 
is  a  dnty  to  elect  within  a  reasonable  time,  para- 
graph three  shows  no  violation  of  such  duty.  I 
do  not  think  that  the  old  principles  of  pleading 
are  so  far  abolished  as  to  make  it  right  for  us 
to  hold  that  the  mere  use  of  the  word  "  wrong- 
fnllj"  ia  soffioient  to  show  a  cause  of  action ;  we 
ongnt  to  Bee  something  stated  constituting  a 
wrong.  The  statement  of  olaim  ia  deficient  in 
other  respects,  tor  there  ia  no  statement  that  any- 
thing was  done  which  was  unreasonable,  and  there 
ia  no  statement  of  such  damage  as  to  give  a  cause 
of  action.  As  to  the  third  point,  at  first  sight  it 
struck  me  there  might  be  some  difficulty,  but  my 
doubts  have  Tanished,  and  I  agree  with  the  rest 
of  the  coart. 

Judffnmi  for  the  defendant  on  aU  ^  de- 
murrsrs. 

Solicitors  for  plaintiflF,  Alfred  Jonen,  Tindaie, 
fuid  Qrove, 

Solicitors  for  defendant,  John  0.  BuOon  and  Co. 


Tmnday,  Jvly  25. 1876. 
(Befbre  Lord  Go£bbidgb.  C. J.,  and  Quaik,  J.) 
Be  Lbwis.  ;  Ex  parte  ll[mno.{fl) 
Attorneys  and  SoUcitore'  Aet,  1870 — Agreement  in 

writing  for  payment  of  costs. 
An  agreement  in  writing  between  a  solicitor  and  his 
client  as  to  payment  of  costs  is  not  valid  hy  the 
Attorneys  and  Solicitors'  Act  1S70  (33  ^  34 
Viti.  e.  28),  «.  4,  unless  U  is  signed  hy  both 
parties. 

Therefore,  tohere  a  aoliaior  received  a  cheque,  and 
gave  a  receipt  with  the  teorda,  "  it  is  agreed  that 
the  entire  costs  shaU  be  300Z.,"  added,  which  was 
signed  by  the  solicitor,  but  not  by  the  client. 
Held,  thai  the  receipt  was  not  an  agreement  in 
writing  within  the  Act,  and  an  order  made  for 
delivery  of  a  biU  of  costs  for  taxation. 
Mr.  EnwABs  Dillon  Lewis,  a  solictor,  had  been 
retained  for  the  defence  of  a  person  of  the  name  of 
Munro,  who  was  charged  with  forgery.  Before 
the  trial,  the  retainer  was  put  an  end  to,  and 
another  solicitor  retained.   Mr.  Lewis  claimed  to 
he  entitled  to  payment  for  his  services  under  an 
agreement  in  writing,  within  the  meaning  of  the 
Attorneys  and  Solicitors'  Act  1870  (33  &  34  Vicb. 
c.  28),  B.  4,  BO  as  to  be  exempt,  under  sect.  16, 
from  the  obligation  to  deliver  his  bill  ot  costs  for 
taxation. 

Mr.  Lewis  had  received  a  draft  on  a  banker  for 
400i.  from  Mrs.  Munro,  the  mother  of  the  person 
whom  he  was  retained  to  defend,  to  provide  for 
the  expenses  of  the  defence,  and  had  signed  a 
receipt  for  the  draft,  to  which  the  followiug  words 
were  added,  "  It  ia  agreed  that  the  entire  costs  of 
thia  defence,  inclnding  specnal  connsel,  shall  be 
3001."  This  receipt,  uriiioh  was  nob  signed  by  any 
person  except  Mr.  Lewis,  was  the  document  relied 
on  as  an  agreement. 

By  the  AttorneyB  and  Solioitora'  Aob  1870  (33 
&  34  Tict.  c.  28),  8.  4 

An  Attorney  or  aoliaitor  may  make  an  agreflmflnt  in 
writing  with  his  client  respeating  the  amoont  and 
maimer  of  payment  for  the  whole,  or  any  part,  of  any 
{Hwtor  fatare  serrioea,  fees,  chargoB,  or  dlBbariements 
in  Tespeot  of  baBinflBs  done,  or  to  be  done,  by  snnh 
attorney  or  soUoitor,  whether  m  an  attorney  or  Bolioitor, 
or  as  an  adrooate  or  eooTeyanoer,  either  bv  a  grosa  sam, 
or  by  oomniBHion,  or  pOToentage,  or  by  lalary,  or  other> 
wiBe,  and  either  at  the  same,  or  at  a  greater,  or  at  a  \em 
rate  aa  or  than  the  rate  at  which  ho  would  otherwlBe  be 
entitled  to  be  remunerafced,  Bnbjeot  to  the  provisionB  and 
oooditiona  in  thia  part  of  thia  Act  contatDed"  (the 
remainder  of  the  section  provides  that  the  anoont  ahaU 
not  be  paid  until  tiie  agreement  baa  been  examined  and 
allowed  by  a  taxing  offioer,  and  it  it  n  nnreaionable  the 
oonrt  may  rednoe  tiie  amonnt  p^able,  or  oanoel  the 
agreement.) 

Sect.  15: 

Except  as  in  this  part  of  this  Aot  provided  the  bQl  of 
an  attorney  or  Bolioitor  for  the  amonnt  dne  under  an 
agreement  made  in  pniBuanoe  ot  the  proTlsiona  ot  this 
Aot,  shall  not  be  enhjAot  to  any  tuation,  nor  to  the 
ptOTisiona  of  the  Aot  of  6  A  7  Viot  o.  73,  and  the  Aota 
amending  the  same  reapeoting  the  signing  and  deliTory 
of  the  bill  of  an  attorney  or  aolidtor. 

Maniety  Q.C.  (with  him  J.  F.  Moulton),  moved 
on  behalf  of  Mrs.  Munro  for  a  declaration  that 
there  was  no  agreement  in  writing  within  the 
meaning  of  the  4th  section  of  the  Attorneys  and 
Solicitors*  Act,  1870,  and  for  an  order  for  Mr. 
Lewis  to  deliver  hia  bill  of  coats  for  taxation. 

W.  Willie,  who  appeared  to  show  cause,  waa 
c^led  on  by  the  court.    The  receipt  constitutes 

(e)  BepotteA  br  P.  B.  HurcRnrs,  Ksq.,  Bwrister-afc-lAW 
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an  aereement  in  writing  witbin  the  meaniiif;  of 
the  Act,  for  it  is  a  irritten  docninent  in  the  form 
of  an  agreement  signed  by  the  solicitor,  and 
asseoted  to.  It  is  clearly  binding  on  the  Bolicitor, 
and  oQght,  therefore,  to  he  bioding  on  all  parties. 
If  this  amounts  to  an  agreement  this  coart  has  no 
jnrisdiotion  to  set  it  aside.  For  the  bnsiness  was 
not  done  in  Uiis  conrt.  See  33  ft  34  Vict  o.  28, 
B.  8.   He  also  referred  to : 

In  Be  AndrmnB,  17  B«aT.  510 ; 

OoadeU  V.  Stale,  36  L.  J.  87,  C.  F. 
Maniatj/t  Q.C.,  in  support  of  the  mle,  was  not 
called  on. 

Lord  GoLZBiDQE,  O.J.— The  real  question  which 
we  bare  to  decide  is  whether,  within  the  meaning 
of  the  Attorneys  and  Solicitors*  Act  1870  (33  &  34 
Yiot.  0.  28,  B.  4)  there  is  an  agreement  in  writing, 
wfaioh  woald  exempt  the  solicitor's  bill  from 
taxation  in  the  ordinary  way.  I  am  of  opinion 
that  there  is  not.  Therefore  Mr.  Lewis  is  not 
within  the  provisions  of  sect.  15,  and  has  no 
answer  to  an  application  for  the  ordinary  order 
to  deliver  a  bill  to  be  taxed  by  the  Uaster  in  the 
usual  way.  I  am  of  opinion  for  reasons  that  have 
been  alraa^  ihrown  oat  in  the  ooone  of  the 
argument  that  an  agreement  to  oome  within  the 
Adi  most  be  an  agreement  io  writing  by  both 
parties^  and  that  the  names  of  both  pairtiet  must 
be  writttsn  them  in  the  agreement.  As  my 
brother  Quaio  has  put  it,  a  case  thia  nature 
fnmishes  a  vei^  forcible  illnstrBtion  of  the  mia- 
chief  which  might  be  produced  if  we  were  to 
arrive  at  anv  other  conclusion,  for  possibly  an 
attorney  migbt  pnrposely  abstain  from  pointedly 
drawing  his  client's  notice  to  the  exact  terms  of 
the  arrangement  into  which  be  was  persuading 
him  to  enter.  The  object  of  the  Act  is  to  prevent 
a  disouBsion,  such  as  hat  arisen  in  this  case,  as  to 
the  terms  which  were  agreed  upon,  aod  to  ascer- 
tain by  tbe  signature  of  the  parties  to  the  agree- 
ment exactly  what  those  terms  were.  I  therefore 
think  that  Uiis  is  not  an  ageement  in  writing 
within  the  meaning  of  sect,  4.  The  order  will  be 
to  deliver  a  bill  ot  costs  to  be  taxed  hf  the  Hester. 

QuAiN,  J.  ooneened. 

Order  fo  deUvet  ahitt  qf  eotlt  far  tamtion 

Solicitor  for  Mrs.  Itwuco,  WaUar  WM. 
B.  33.  LewU  in  person. 

BXCHEQUEE  DIVISION. 
Thwnday,  Jke,  7. 1876. 
Sb  Arthue  Hsavxhs  Smith  (a). 

Imprisonment  for  debt — Orovm  debt — Beeogniaanee 
for  co»U  of  Atipnal  to  Houaa  of  Lords — DtsbtorM 
Act  1869  (32  ^  33  Viet,  c  62),  u<A.  4.— /urudte- 
dte'teit  q/'  Oow  t  qfEuAemeir  io  Tetease  Crowa 
d«Mor—38  flm.  8,  a  39— S2  i-  23  VieL  c  21 
(Queen**  £em«m&rane8r**  A^  1859). 

The  eoBtt  of  appeal  to  fk»  Stnue  of  Lord$  ueund 
by  reeogn  Uance,  and  according  to  the  Standing 
Order t  of  that  Bottee  become  a  Crown  deftf  on 
the  reeognteanoe  being  estreated,  and  an  appeU 
lant  eommitted  topriton  for  nowpagment  of  tne^ 
eoete  it  not  entitled  to  hie  dieoMrge  under  the 
Debtor'e  Act  1869. 

In  an  appliaition  for  the  releow  of  a  Orovm  debtor 
by  the  grace  and  f  avow  of  the  OowrtofEtathequer, 
the  Oomirt  made  an  order  for  kie  rdmue  upon  hie 


giving  a  promiuorg  note  for  the  omomtf  of  hu 

debt. 

This  was  a  motton  to  diBcfaarge  Arthur  Heavens 
Smith  from  custody. 

Hie  prisoner  was  in  custody  in  the  ooanty 
gaol  di  Qloncester,  and  was  now  brought  before 
uie  court  by  Uie  gaoler  oi  the  said  ^iaon,  in 
(Aedtenoe  to  a  writ  of  hnheat  eorpeu  issoed  Jaiy 
Denmaut  J.,  at  ohamban,  and  made  refcnmable  in 
the  Court  <^  Bidieqaer, 

Tbe  prisoner  wu  a  solimtar.  and  was  plaintiff  in 
a  snit  in  Chancery,  which  was  dimiased  with 
costs,  which  costs  he  paid.  He  afterwarcb  in- 
struoted  his  solicitor  to  appeal,  but  the  appeal  not 
being  set  down  in  time,  tbe  defendants  in  the 
action  enrolled  tbe  decree,  and  Lords  Joatioes 
refused  to  vacate  the  enrolment.  The  plaint^ 
then  appealed  io  tbe  House  of  Lords,  but  before 
doiog  BO  he  was  bonnd  by  No.  61  of  the  atancUng 
orders  of  the  House  to  enter  into  a  recognisaace 
to  seonre  payment  of  costs,  whereby  be  acknow- 
ledged himself  to  owe  to  our  Sovereign  Lady  the 
Queen  the  sum  of  4001,,  tbe  condition  ct  this  re- 
cognisanoe  being  "  that  if  the  appellant  shall  well 
and  truly  pay  to  the  reaponoent.  in  caee  tbe 
decree  appmted  from  should  not  be  reTersed,  all 
such  costs  as  tiie  Ijords  in  Furliament  aball 
appoint,  then  this  recognisance  sbiJl  have  do 
enect,  otherwise  it  shall  remaia  in  foroe.** 

Bveutnally  the  appeal  was  diamisMd  with  costs. 
The  costs  <d  tbe  plaintiff  amounted  to  8611.,  and 
those  of  Uie  defondant  were  taxed  at  iS2SL  At 
the  time  of  entering  into  the  reoogmaanoe 
Arthur  Heavens  Smith  was  possessed  of  about 
600!.,  which  was  expended  in  bringing  tbe  appeal 
before  the  House  of  Lords,  and  he  in  consequence 
was  unable  to  pay  tbe  respondents  their  eosts. 
The  respondents  thereupon  amlied  to  the  House 
of  Lords  for  his  committal  for  contempt,  bat 
they  refused  to  commit.  His  reocgnisanoes  were 
therefore  estreated  into  the  Court  of  fixcheqner, 
and  that  court  issued  a  writ  to  the  sheriff  command- 
ing him  to  levy  the  amoant  by  diatresa,  and  on 
the  24th  Aug.  hie  was  arrested  for  non-payment  of 
the  amount  of  his  recMuisance,  and  was  lodged 
in  the  ooanty  gaol  <A  (Soooestar,  and  tbe  gaoler 
jnatified  his  detention. 

The  Debtors  Act  1869  enacts  that,  with  certain 
exceptions,  "  no  person  shall,  after  the  commence 
ment  of  this  Ac^  be  arrested  and  imprisoned  (tar 
making  default  io  payment  of  a  sum  o£  nwnsy.** 
The  exceptions  named  are  six  in  nnmber,  but  no 
reference  is  made  to  debts  dae  to  the  Grown. 

GhanneU  now  moved  for  the  discharge  of  the 
prisoner  from  custody.— First,  the  arrest  was 
wrongful  by  reason  of  the  Debtws  Aot  1869 
abolishing  imprisonment  for  debt,  except  in  certain 
specified  cases.  Secondly,  even  it  tbe  arreat  was 
not  wrongful,  the  Court  of  Exchequer  baa  power 
over  tbe  debtor's  reoognisances,  and  can  raisTS 
him  under  rule  110  of  the  Queen's  BenwoH 
brancer's  Act  As  to  the  firpt  point,  the  oontso* 
tion  on  tlie  other  side  is  thai  the  dsfaa  Itar  whioh 
he  was  arrested  was  a  debt  doe  to  tin  Orowa, 
and,  ther^oret  the  debtor  oonld  not  avail  luessslf 
of  its  provirions,  tbe  Grown  not  bmng  mentioned 
in  the  Debtors'  Act,  and,  tberelbre,  not  bonnd  by 
its  provisions.  But  this  was  nokadebt  dne  In  tts 
Crown.  Thi8reo(^[nisuioewasameref<n-mtoseeare 
the  payment  of  money  to  the  renranden^  and  in 
whioh  the  Grown  had  no  interest  whatatf .  [Bm 
Bowen  handed  up  to  the  court  the  case  of  JV 
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AUonufGeHeral  t.  SdmontU  (22  L.  T.  Bep.  N.  S. 
667)].  That  cam  ib  quite  disluigniBhable.  Then 
tba  moDGy  wm  due  to  th«  Crown,  and  it  would 
faftTo  gone  into  the  publio  revmues.  Here  tha 
money  nould  go  to  the  respondent,  not  to  the 
public  funds.  The  Act  which  regulates  the 
praottOB  of  the  Exchequer  with  respect  to  for- 
feited reoogoieances  ie  3  &  4  Will.  4.  c.  99.  (a) 
It  ie  dear  from  these  sectiona  what  the  practice  iu 
these  cases  is.  Thn  money  would  be  paid  by  the 
Treasary  to  the  respoodeDt,  and  if  they  did  not 
pay  it  over  the  Exoheqner  would  order  them  to  do 
so.  In  fact,  the  Crown  is  a  bare  trustee  of  the 
money  ior  the  respondent.  Strictly,  of  course,  the 
Crown  casnot  be  a  trustee;  but  that  expression 
exprMses  my  meaning.  With  reference  to  the 
{Rinciple  tlut  the  Grown  is  not  bound  unless 
apetwly  named,  that  is  an  old  doctrine,  and  the 
oa»8  npOD  it  are  lomeirhat  old.  The  r.rae  rule 
of  law  18  that  that  dootrine  doas  not  apply  unlesa 
tba  Crown  has  some  prwoffatiro,  estate,  right, 
titl^  or  interest  affected.  This  was  laid  down  ta 
Tlu  COM  of  M'igdaUn  Ooliege  (II  Bep.  66  b.) 
cited  in  2Vm  Kmg  v.  Wi  ight  (1  Ad.  &  E.  440). 
Grompton,  in  an  elaborate  argument  on  the  point 
in  the  latter  case,  soys  "  The  rule  which  is  some- 
times laid  down  that  the  King  is  nnt  bound  by  an 
Act  of  Parliament  in  which  he  is  not  named, 
applies  only  where  the  property  or  peculiar  privi- 
lege of  the  Crown  is  affected.  In  Bac.  Abr. 
Prerogative  E.  5,  vol.  4^  p.  4t)2  (edit.  1832),  it  is  said, 
whwe  a  statute  is  general,  and  thereby  any  pre- 
rogative, right,  title,  or  interest  is  divested  or 
taken  from  the  king,  in  such  caao  the  kin>r  shall 
not  be  bound,  noless  the  statute  is  made  by 
express  words  to  extend  to  him.  Here  the  Crown 
olMriy  has  no  interest,  and  is,  therefore,  bound  by 
the  Aot,  the  evident  intention  of  which  was  to 
werent  imorisonment  fw  a  debt  of  this  nature. 
It  will  also  \>e  said  on  the  other  side  that  this  is  a 
penalty  wit^n  the  meaning  of  the  exception  in 
the  Debtors*  Aot.  Bat  the  praalty  tbore  means 
a  criminal  penalty.   Here  it  arises  from  contract. 

(a)  Sect.  33  of  that  Act  enacts :  That  it  sh&U  be  lawful 
for  the  Lord  High  Treasurer  or  the  Commissioners  of  Hta 
Hajasl^'s  Treasmr,  and  he  or  the^  mn  herebr  mthogrised, 
07  warrant  aader  his  or  their  hands  directed  to  the 
pcv^MT  offioer  or  offioers,  to  sta^  the  issuing  or  ezsoutiott 
(tf  Ml  or  any  prooeu  tooohing'  my  of  the  matters  set, 
lost,  imposed,  forfeited,  or  estreftted  uaforeesid,  and  to 
vacate  and  discharge  such  flues,  issues,  amerciAments, 
penaltiee,  forfeited  reoognisaooes,  or  any  of  them  or  any 
put  thereof  ;  provided  tiiat  nothing  in  this  oUnse  oon- 
tsined  shall  extend  to  enable  the  said  Lord  High 
l^easozec  or  the  C<»uaiissioneES  ctf  His  Majee^'e 
Tteasory  to  remit  or  zeetors  any  fine,  issue,  aiiieroi«ments, 
penal^,  or  forfeited  reoognltanoe  to  whiofa  any  body, 
onpoEaia  or  politio,  person  or  personB,  dull  or  may  be 
enttOed,  wUdt  shsU  imn  bean  aotoaUy  leried  by  or  paid 

Seei  9S.'-luA  be  it  further  enacted  that  it  shall  be 
wAd  fertile  iMdHi^Tzeasarer,  or  three  or  more 
«  «•  OfHoomissioners  ot  His  Majesty's  Tieaanry,  from 
■me  to  time  to  order  and  direct  payment,  by  warrant 
anderhis  or  their  hand,  of  the  said  fines,  issues,  amecoia- 
laantl,  penslties,  forfeited  reoogaisuoes,  dividends, 
WM  wr  snaiB  of  money  or  any  ot  tktm,  to  any  bo^, 
eorpotate  «r  politie,  person  or  persons  entit^d  to  the 
•sne,  or  to  their,  his,  or  her  bailifl,  steward,  or  agent 
piwided  always  that  notwiUutaadisg  such  pay., 
■■unt  aqy  body,  pdlitie  m  corporate,  person  or  persona 
snriered  thwMny,  shall  sad  may  ivq>ly  by  petition  in 
the  miiiMr  heniuAw  anntioaed  against  the  party  or 
pertisatowliom  sneh  payment  shall  hare  beea  made,  to 
iMMfl  w  refund  the  sum  or  ■ams  by  him  or  them  so 


[Lord  CoLSMDOs,  C.J.— If  this  were  «  penalty, 
BO  would  the  penalty  on  any  bond  be  sa]  He  was 
proceeding  to  argue  hin  second  point  under  rule 
110  of  the  Queen's  Bemembrancer's  Act,  when 
be  was  stopped  by  the  Court,  who  ruled  that  that 
must  be  a  matter  for  another  application  and  oonld 
not  be  discussed  on  the  argnment  as  to  the 
validity  of  a  retarn  to  a  writ  of  Habeas  enrpm. 

Bowen,  for  the  Treasury. — ^The  sole  point  is 
whether  thi^  is  a  Crown  debt  or  no.  If  it  be  a 
Crown  debt,  tben  there  can  be  no  doubt  what- 
ever that  the  Debtors  Acfc  does  not  relieTo  the 
debtor  from  imprisonment.  That  has  been  de- 
cided by  the  case  of  Th»  JUomei/-€hner<U  v. 
EdmuHda  (22  L.  T.  Bep.  8.  667.)  'Hiisdebt 
must  from  its  very  nature  be  a  Crown  debt.  Tfat 
recognisance  is  taken  in  all  cases  to  prevent  any 
difficulty  which  the  respondent  mightotberwiseeK- 
perience  inreooreringiiiBeostBorthaappeftL  That 
recognisance  is  tftkea  in  the  name  of  the  Queen. 
That  creates  a  debt  dne  to  the  Qaeen.  She  may 
possibly  have  duties  to  carry  out  with  referenoe  to 
that  debt  to  parties  interested,  bat  that  does  not 
make  it  any  lees  a  d^t  due  to  nor  oaa  that 
duty  in  strictness  be  called  a  legal  duty.  [Lord 
CoLEKiDGB,  C.J. — Suppose,  putting  the  quesUon 
with  all  respect  and  merely  for  the  purpose  of  argu- 
ment, that  this  money  were  paid  into  the  hands  of 
the  Queen,  and  that  she  kept  it,  what  would  be  the 
remedy  P3  Except  so  far  as  statute  gives  a  remedy 
it  would  be,  I  apprehend,  by  a  petition  of  in- 
dulgence to  the  Court  of  Exchequer,  who  is  the 
gaardian  of  the  purse.  [Lord  ColebU)ge,  C.J. — 
If  that  con  be  done,  bow  can  it  be  said  that  this  is 
not  a  Crown  debt  ?}  The  parties  might  petition 
the  Treasury. 

T.  8.  Fi-Uchard  appeared  for  the  respondents  in 
the  appeal  to  the  House  of  Lords,  but  was  held 
to  have  no  locus  atandi. 

Lord  CoLEBiDGE.~-I  am  of  opinion  that  this  is  a 
Crown  debt  in  form  and  in  law,  and  is  therefore  not 
covered^  the  proriaimis  of  the  Debtors  Act 
33  &  34  Vict,  a  62,  and  on  ^t  j^and  a  perfectly 
good  return  can  bo  made  to  this  writ  of  Sabeat 
corpus. 

Pollock,  B. — I  am  quite  of  the  same  opini9n. 
I  think  it  would  be  dangerous  if  any  doubt  were 
allowed  to  go  forth  on  this  subject.  The  recog- 
nisance here  is  taken  before  Parliament,  but  there 
are  many  others,  Buch  as  those  entered  into  before 
judges  of  assizes  and  justices,  all  of  which  con- 
stitute Crown  debte  for  all  intents  and  purposes. 

Motion  rejueed. 

Bee.  20. — OkoimeU^  having  obtained  a  rule  nUi 
for  the  release  of  the  prisoner  by  the  grace  and 
favour  of  the  Court  of  Exchequer, 

Bowen  {The  AUon^ty-Ctrnvridf  Sir  John  Ht^ker, 
Q.C.,  with  him)  showed  canse.~The  applioaot  in 
this  case  relies  in  sapport  of  his  application  on 
33  Hen.  8,  c.  39,  which  empowered  the  Court  of 
Exchequer  to  relieve  subjects  from  reoognisanoos 
upon  sufficient  cause,  as  well  as  on  rule  110  of  the 
Queen's  Bemembrancers'  Aa  (22  &  23  Viot.  c. 
21).  The  Treasury  has  no  interest  in  the  matter, 
except  to  see  that  it  is  oondnoted  in  dae  form,  and 
is  merely  anxious  that  the  decision  of  the  cooit 
should  be  given  on  the  question.  He  cited 

Aa  John  Bick,  6  Prioe.  102 ; 
St  parts  Williams,  8  Prioe.  3  : 
Re  Pridlington,  9  Prioe,  658 ; 
Attomey-Oensna  v.  HaUi*g,l&  M.  &  W.  687 ; 
HoQneeo's  Houe  ot  Lords  Praotiae,  p.  S71. 
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FriUhard,  for  the  respondentB,  argaed  on  the 
merits  of  the  oaae. 

Channdl  wae  not  called  upon  in  support  of  his 
rale. 

The  GomtT  (Kelly.  G.B.  and  Uellor,  J.)  were  of 
opinion  that  the  rale  sbonM  be  made  at»olate  to 
vacate  the  reoognisance  and  discharge  the  debtor, 
upon  his  giving  to  the  respondents  a  promissorj 
note  for  the  amount  of  ^61.  3b.,  pi^able  in  a 
mmtb.  Order  accorcUngh/. 

Solicitors  for  the  appellant,  Milne,  Riddle,  and 
Co. 

Solicits  for  the  respondent,  B.  J.  Child. 
Solicitor  fbz  the  Cvown,  Solicitor  to  &he  Trea- 
wry* 


DIVISlONAIi  OOUBT  FOR  APPEALS 
FBOM  IKJPEEIOR  COURTS. 

Feh.  24  and  May  26,  1876. 
Hill  (app.)  v.  Hall  (resp.)  (a) 
iJepeai  of  stattite  by  vmplieation — Inconnstent  pro- 

vitione — Different  penaltiee — Oonvieiion. 
By  3  4r4i  Vict.,  e.  B6,  a.  6,  aU  parUiions  between 
emy  ekimney  or  flue  tkidl  he      hricle  or  etone, 
ana  at  leaet  eqttal  to  half  a  bnck  in  thicknets  ; 
every  e&tmney  or  fiue  in  any  waU,  or  of  greater 
length  than  fomrfeet  out  of  the  wall,  not  being  a 
etrcular  chimney  or  fhte  twelve  ineheein  diameter, 
thall  be  in  every  asction  not  leaa  than  fov/rieen  by 
nine  inehea ;  no  chimney  or  fiue  shall  he  con- 
atrueted  with  amy  angle  therein  which  ahdX  he 
leas  obtuae  than  an  angle  of  120  degreea ;  and 
every  aalient  or  projecting  angU  in  any  chimney 
or  fiMe  ahall  he  rounded  ojf  four  inches  at  the 
leaat,  upon  pain  of  f(yrf&.ivi,re  hy  every  maaier 
builder  or  workman  making  such  chimney  or  ilm 
of  any  sum  not  leaa  than  lOL  or  exceeding  501 
The  Ht^der^ld  Improvement  Act  1871,  makes  no 
mention  of  the  aaid  general  Act  j  but  by  aeeiion 
111  enacts  thai  tlie  chimneye  and  flues  of  every 
new  building  shall  be  eonetruated  in  aueh  mode 
and  of  eueh  matenala  and  dimenauma  aa  ahall  be 
determined  or  approved   by  the  corporation. 
Unleee  oUterwiee  prescribed  or  ordered  every 
ehinmey  or  fiue  ahcM  be  conttructed  of  good  brick 
or  atone  work,  and  if  eireaiar,  muai  be  formed  of 
earthenware  pipea  of  not  less  than  ten  inches 
diameter ;  and  if  not  drcalar,  mitat  be  pargeted 
with  mortar,  and  not  lees  than  fourteen  by  twelve 
inchea  clear  interior  meaawemsni.     No  chimney 
or  fiue  shall  have  angles  leas  obtuse  than  120 
degreea,  esseept  whenproper  iron  or  atone  doora  or 
openings  are  left  for  cleaning  purposes.  Other 
prooieions  are  made  aiout  motertoZa,  but  nothing 
is  aaid  about  the  other  matters  provided  hy  the 
general  Act.    Section  150  makes  the  penalty  for 
hreaeh  of  the  local  Act  am/  aum  not  exceeding  5Z, 
Held,  iM>on  a  case  atated  by  juatices,  that  the  local 
Act  aid  not  impliedly  repeaZ  the  general  Act  with 
respect  to  new  chimneys  in  Suddersfield ;  but 
tJitU  the  amaellant,  who  htid  there  made  a  partition 
leas  than  half  a  hrick  in  thickness,  and  had  not 
rounded  of  a  projecting  angle  fovit  inchea,  toaa 
rigktly  convicted  and  fined  101  for  eath  ofence, 
wnder  the  general  Act.  ' 
Thib  was  an  information  preferred  by  Peter  Hall 
against  John  Hill  for  that  be  the  sud  John  Hill 

fa}S*portaa^K.  W.  HcXauAs,  Ssft.,  BHiiitw.it-]kw. 


did  unlawfully  make  or  caase  to  be  made  a  certain 
chimney  or  fiue,  the  salient  or  projecting  angle  tt 
the  same  not  beit^;  roanded  off  fonr  inobea  at  the 
least.  Two  of  the  jnafeicea  of  the  peace  for  the 
borough  of  Hadders&eld  ordered  that  the  said 
John  Hill  should  for  the  said  offence  forfait  and 
pay  the  sum  of  lOZ.  The  following  case  was  stated 
for  the  opinion  of  the  coart : 

At  the  hearing  of  the  said  information  it  was 
admitted  before  the  said  jasbices  that  the  said 
John  Hill,  who  is  a  master  builder,  had  boilt  a 
chimney  or  flue,  the  salient  or  projecting  aaa:le  of 
the  same  not  heing  rounded  off  four  inches  at  the 
least,  and  that  he  bad  in  that  respect  cnntravened 
the  provisionH  of  the  6th  soction  of  3  &  4  Yict^ 
0. 85.  At  the  close  of  the  complainant's  case,  the 
solicitor  for  the  said  John  Hill  was  heard  in  answer 
to  the  mutter  of  the  said  information,  and  he  then 
contended  before  the  said  justices — 

1.  That  the  sum  which  an  offender  under  sect. 
6  renders  himself  liable  to  forfeit,  viz.,  a  sum  not 
less  than  101.  nor  exceeding  5GL,  is  not  a  penalty 
npon  oonviotion,  but  a  forfeifeure  only,  and  tbas 
there  was  no  power  on  the  part  of  the  justices  to 
direct  the  payment  of  any  such  sum ;  and  that  the 
remedy  was  only  before  a  civil  tribunal,  the  juris- 
diction of  the  justices  being  limited  to  conTiotions 
for  penalties  only,  and  the  appeal  given  by  the 
statute  not  applying  to  forfeitures. 

2.  That  the  provisions  of  3  &  4  Vict.,  o.  85,  had 
been  impliedly  repealed,  so  far  as  respects  the 
borough  of  Hudders&eld  (within  the  limits  of 
which  the  chimney  or  flue  complained  of  is  built), 
by  t"he  Public  Health  Act,  and  by  "  The  Hudders- 
field  Improvement  Act  1871,"  and  the  bye-laws 
made  thereunder. 

3.  That  the  building,  of  which  the  chimney  or 
flue  complained  of  formed  petrt,  had  been  erected 
in  accordance  with  plans  which  had  been  pre- 
pared and  submitted  to  the  Huddersfield  Corpo- 
ration for  their  approval  in  pursnance  of  sect.  103 
of  the  said  Huddersfield  Improvement  Act  ISTl, 
and  which  plAis  had  been  approved  hj  them. 

The  questions  upon  whioh  the  opinion  of  die 
court  is  desired,  are : 

Whether  the  said  jneticea  had  upon  the  above 
statement  of  fact  power  to  order  and  adjudge  thai 
the  said  John  Hill  should  forfeit  and  pay  Uie  sum 
of  IDZ. ;  and  whether  the  statute  under  which  such 
penalty  was  inflicted  was  impliedly  repealed; 
whereupon  the  opinion  of  the  said  ccnit  is  asked 
upon  the  said  questious  of  law. 

Whether  they  were  correct  in  their  determina- 
tion as  aforeuaid ;  and  if  not,  what  should  be  dooe 
or  ordered  by  the  said  court  in  the  premises. 

A  second  case  was  stated  by  the  same  justices, 
between  the  same  parties  and  m  the  same  words. 
mutaiis  mutandis,  the  information  alleging  thai 
John  Hill  did  unlawfully  make  or  cause  to  be 
made  a  certain,  or  partition  of  a  certain,  chimn^ 
or  fine,  less  than  half  a  brick  in  thieknent  to  wit* 
one  and  a  half  inch. 

The  two  cases  were  separately  argued,  the  first 
before  Cleasby  B.  and  Field  J.,  on  the  2ttlt  Feb^; 
and  the  second  before  Cleasby  B.,  Grove,  and 
Field,  JJ.,  on  the  25th  May. 

Maniaty,  Q.O.  (with  him  Bereaford),  for  the 
appellant. — No  doubt  at  the  time  of  lbs  passing, 
the  statute  3  &  4  Vict.,  c  85,  which  is  failed  An 
Act  for  the  regulation  of  chimney  sweepers  aad 
ehimnevs,  had  a  general  af^lioation,  evu  to  tt* 
bonagh  of  Hadaenfleldi  aeofeion  6  ia—^J^ad 
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wfaereas  it  is  expedient,  for  the  better  aecnrity  from 
aooidents  by  fire  or  otherwise,  the  improred 
ooDBtractioD  of  chimneys  and  flaes  provided  by 
the  said  Act,  viz.  (4  &  5  WiU.  4,  c.  36)  he  continued: 
Be  it  enacted  that  all  witha  and  partitions  between 
any  chimney  or  fine,  which  at  any  time  after  the 
passing  of  this  Act  shall  be  built  or  re-built, 
shall  w  of  briek  or  stone,  and  at  least  equal  to 
half  a  brick  in  thickness ;  and  every  breast-back 
and  with,  or  partition  of  any  ohimney  or  fine, 
hereafter  to  be  boilt  or  re-budt,  shall  be  bnilt  of 
sonnd  materials,  and  the  joints  of  the  work  welt 
filled  in  with  good  mortar  or  cement,  and  rendered 
or  stuccoed  within;  and  also  that  every  chimney 
or  flae  hereafter  to  be  built  or  re-built  in  any 
wall,  or  of  greater  length  than  fonr  feet  oat  of  the 
wall,  not  being  a  circular  chimney  or  flue  twelve 
inches  in  diameter,  shall  be  in  every  section  of  the 
same  not  less  than  fourteen  inches  by  nine  inches; 
and  no  chimney  or  flue  shall  be  constructed  with 
any  angle  therein  which  shall  be  less  obtuse  than 
an  angle  of  one  hnndred  and  twenty  degrees, 
except  as  is  hereinafter  excepted  ;  and  every  salient 
or  projecting  angle  ia  any  chimney  or  flue  shall 
be  rounded  off  four  inches  at  the  least,  upon  pain 
of  forfeiture  by  every  master  builder  or  other 
master  worknun,  who  shall  make  or  cause  to  be 
made  snoh  chimney  or  floe,  of  any  sam  of  not 
less  than  ten  pounds  nor  exceeding  fifty  pounds." 
The  provisions  of  the  local  Act  however  on  this 
particular  subject,  differ  so  mnch  that  they  im- 
pliedly repeal,  within  the  limits  of  the  borough  of 
Huddarflfif'ld,  the  general  Act.   By  section  111  of 
the  Hoddersfield  Improvement  Act  1871  (34  &  35 
Vict.  c.  151)  "The  chimneys  and  floes  of  every 
new  building  shall  be  constructed  in  sach  mode, 
and  of  such  materials  and  dimensions  as  shall 
from  time  to  time  be  determined  or  approved  by 
the  corporation.   Unless  otherwise  prescribed  or 
ordered,  every  chimney  or  flue  shall  be  constructed 
of  good  brickwork  or  stone  work,  and  mortar  well 
grouted,  and  if  oircnlar  must  bo  formed  of 
earthenware  pipes  of  not  less  than  ten  inches 
diameter  set  in  mortar,  and  if  not  circular  moat 
be  pargeted  with  mortar,  and  not  less   than  i 
fourteen  inobea  \ij  twelve  inobes  clear  interior 
measurement.    No  chimney  or  flue  shall  have 
angles  less  obtuse  than  120  degrees,  except  when 
proper  iron  or  stone  doors  or  openings  are  left 
for  cleaning  purposes.   No  timber  or  woodwork 
shall  be  placed  within  nine  inches,  or  wooden 
plage  driven  nearer  than  six  inobes  of  the  inside 
face  of  any  chimney  or  flae.  and  no  opening  shall 
be  made  in  any  chimneys  or  fines  for  any  purpose 
nor  pipe  for  conv^ng  smoke,  heated  air,  steam, 
or  hot  water,  fixed  m  any  new  building,  except  of 
the  materials  and  in  the  manner  to  be  submitted 
to  and  specially  approved  by  the  corporation." 
The  byelaws  under  this  Act  merely  repeat  the 
provisions  of  this  section  upon  this  subject.  The 
eoaobnents  in  these  two  statutes  are  so  incon- 
sistent that  the  latter  must  be  interpreted  to 
repeal  the  earlier,  so  &r  as  the  latter  applies. 
The  general  Act  absolutely  requires  the  various 
proonedings  imposed  by  it,  the  local  Act  gives , 
full  discretion  to  the  corporation  to  determine 
ftod  prescribe  rules  oonoeming  the  matter,  and 
iu  case  of  the  corporation  mudng  no  different 
rules,  the  tilings  required  are  tty  no  means  ttie 
same  as  in  the  general  Act ;  for  instance,  by  the 
^eral  Act  a  ciroalar  ohiiuney  must  be  twelve 
uiQhaa  in  diameter,  by  the  looa!  A(^  it  mi^  be  ten 


inches ;  by  the  former  a  chimney  not  circular  may  be 
fourteen  inches  by  nine  inches,  by  the  latter  Act 
it  must  be  fourteen  inches  by  twelve  inches ;  and 
there  is  no  provision  in  the  local  Act  in  respect 
to  either  of  the  two  matters  for  which  the 
appellant  has  been  convicted.  Moreover,  the 
penalty  for  breach  of  section  6  of  the  geiwral 
Act  must  be  between  101.  and  50Z.,  whUst  the 
penalty  for  breach  of  the  local  Act  most  by  section 
150  be  under  ^.  These  distdnotions  all  tend  to 
.  show  that  the  general  Aot  is  not  meant  to  apply 
any  longer  to  the  borough  of  Enddarsneld. 
Special  provisions,  different  from  those  of  the 
Chimneys  Act  of  1840,  are  now  in  force  through- 
out the  Metropolis  hf  section  20  of  18  and  19 
"Vic.  c.  122. 

/.  F,  Olerk,  for  the  respondent.— "With  respect 
to  the  Metropolis,  3  &  4  Vict.  c.  85,  is  expressly 
repealed  by  the  Metropolis  Building  Aot  {7  &  S 
Vict.  0.  84),  Schedule  A.  The  general  Chimneys 
Act  1840,  and  the  Huddersfleld  Local  Act  1871  are 
qoite  consistent,  and  their  provisions  concerning 
the  construction  of  chimneys  must  be  .read 
together  and  jointly  applied  to  all  chimneys 
within  the  borough  of  Huddersfleld.  "With  the 
exception  of  the  diameter  of  a  (urcular  chimney, 
all  the  provisions  of  the  local  Act  mwely  extend 
the  limiting  legislation  of  the  general  Act.  The 
ten  inches  apply  to  earthenware  pipes  which 
apparently  were  not  in  use  in  1840 ;  but  even  if 
that  single  provision  be  inconsistant  with  the  twelve 
inches  permitted  by  the  general  Aot,  it  is  not 
suflJcient  to  impliedly  repeal  all  the  other  provi* 
sions  of  the  general  Act  on  that  subject.  Lord 
Hardwicke  laid  down  the  law  on  this  subject  in 
Middleton  v.  Gio/te  (2  Atkins  650, at  p.  675).  "The 
rale  toocbing  the  repeal  of  laws  is  leget  potterioret 
priorea  contrariae  abrogant;  but  subsequent  Acts 
of  Parliament  in  the  aflirmativo,  giving  new 
penalties,  and  instituting  new  methods  of  pro- 
ceeding, do  not  repeal  former  methods  and 
penalties  of  proceeding,  ordained  by  preceding 
Acts  of  Parliament,  without  negative  words. ' 
Again,  "  Besides,  a  later  Act  of  Parliament  hath 
never  been  construed  to  repeal  a  prior  Act,  with- 
out words  of  repeal,  nnless  there  be  a  contrariety 
and  repugnancy  between  tbem,  or  at  least  some 
notice  taken  of  the  former  law  in  the  snbseqaeut 
one,  HO  as  to  indicate  an  intention  in  the  law  makers 
to  repeal  it."  It  was  also  held  in  Dr.  Foster's 
ease  (Co.  Keps.  F.  xi ),  56b,  that  an  afiGrmative 
statute  shall  not  repuil  a  precedent  affirmative 
law,  unless  the  subsequent  statute  is  contrary  to 
the  precedent  law. 

Manialy,  Q.O.  in  reply. — The  words  "  Unless 
otherwise  prescribed  or  ordered,"  in  sect.  Ill  of  the 
local  Act,  can  only  be  construed  to  give  the  corpo- 
ration power  to  abrogate  the  existing  law.  Those  - 
words  are  sufiBcient  to  make  this  provision  an 
exception  to  the  ordinary  rule  of  law. 

Clg^y,  B. — My  mind  has  fluctuated  con- 
siderably during  the  armament  of  this  case,  bat 
npoo  the  best  consideration  I  can  give  the  matter 
I  have,  like  my  learned  brethren,  come  to  the  con- 
clusion that  there  is  not  enough  in  the  words  of 
sect.  Ill  of  the  Huddersfleld  Improvement  Act 
1840  to  repeal  by  imptioation  the  provisions  of  the 
general  Ajst  (3  &  4  Viot.)  o.  85,  s.  6,  on  the  same 
Bubjeot  The  rule  of  law  is  well  laid  down  in 
Foster's  case  (Ca  Beps.  voL  6,  p.  119),  and  althoogh 
it  appears  that  the  contrariety  suffiident  to  repeal 
1^  impliotdiion  a  previoaa  statute,  may  be  of 
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diSereat  kinds,  as  for  instanoo  in  quality,  in 
matter,  or  in  respect  of  the  form  prescribed, "  onlj 
it  must  be  known  that  foiasmoch  as  Acts  of 
Parliament  are  eatablislud  with  anoh  graTitj. 
wisdcm,  and  nniTersal  consent  o{  the  whole  realm, 
for  the  advancement  of  tna  commonwealth,  they 
ought  not,  hy  any  constrained  constraction  oat  of 
the  general  and  ambiguous  words  ofa  Habaeqaont 
act,  to  l>e  abrosated."  Fur  myself,  L  must  say  I 
cannot  lose  sight  of  the  fact  that  the  later  Act  has 
hot  a  local  appUoatton  -,  and  when  we  look  at  the 
object  of  the  general  legislation  as  appears  by  the 
preamble  of  tbe  16th  Rection  of  the  Act  for  the 
regulation  of  chimney  sweepers  and  chimneys,  and 
when  we  consider  that  the  better  security  from 
accidents  by  fire  is  of  so  universal  an  advantege, 
we  muy  well  take  it  that  the  policy  of  the  Legisla- 
ture was  to  apply  these  proviuions  even  to  places 
wheie  farther  enactments  of  the  same  kind  are  in 
force.  It  seems  to  me  to  be  most  eesential  that 
chimneys  should  be  at  lea^t  a  brick  and  a  half 
apart,  and  that  evetyprojecting  angle  in  a  chimney 
efaould  be  rounded  dSfoar  inoheBat  the  least;  and 
although  neither  of  these  matters  is  required 
expressly  in  tbe  local  Act  before  us,  I  cannot 
thmk  their  mero  omission  is  oonclasivo  of  an 
intention  to  repeal  tbe  enactmeuts  about  them  in 
tbe  generni  Act.  I  can  come  to  no  other  couclaaion 
than  that  the  Legislature  in  passing  this  local  Act 
meant  to  adopt  the  general  Act  as  part  of  its 
provisions  on  this  subject.  Sect.  Ill  is  not  incon- 
sistent with  sect.  6  of  the  Act  of  1840,  except  as  to 
tbe  matters  of  slight  importance  mentioned  by 
Mr.  JMaciaty.  Sect.  103  and  following  sections 
provide  tbe  means  by  which  notice  is  to  be  giveu 
to  and  consent  ob'ained  from  tbe  corpoiTUiion,  but 
they  contain  nothing  further  aboot  chimneys  and 
fiues.  I  do  not,  therefore,  consider  this  local  Act 
contains  enough  contrariety  to  repeal  the  previous 
general  Aot,  or  to  set  aside  the  exuting  le^lation. 
The  two  Acts  mast  if  possible  be  read  togetbert 
and  the  implication  of  repeal  in  the  seooiia  ftlls 
short  of  any  abrogation  of  the  previoas  law.  Oar 
judgment,  therefore,  will  be  for  the  respondent. 

Gaoye,  J. — I  am  of  tbe  same  opinion.  In  con- 
sidfciing  tbe  qnestion  whether  one  Act  of  Parlia- 
ment impliedly  repeals  auother,  we  most  remember 
it  may  have  that  effect  by  1^  neoessar;^  incon- 
sistency of  the  provisions,  or  if  they  are  irrecon- 
cilable in  their  scope  or  language.  Much 
importance  should  be  attached  to  tbe  tact  of  any 
mention  made  concerning  the  previous  Act,  and 
all  thcne  considerations  should  be  more  strictly 
applied  when  the  alleged  repeal  is  contained  in  a 
special  Act  of  only  local  adaptation.  It  would  be 
very  dangerous  if  an  inconsistenoy  in  something 
unimportant,  as  for  instance  a  mere  matter  of 
measurement,  should  be  enough  to  imply  the 
repeal  of  an  earlier  Aot.  The  qaestion  f or  ns  is 
whether  thwe  is  anything  BUbstantiaUy  irreoon- 
oilable  betwera  aeot.  6  of  3  A  4  Viot.  o.  85,  and 
sect.  Ill  of  84  A  35  Yiot.  0.  151.  Beliaooe  has 
been  |>laoed  upon  the  earl^  words  of  the  latter, 
by  which  it  is  saidpoweris  given  to  the  corporation 
to  make  anr  proTiaions  oonoeming  chimneys  in 
HnddersBela  which  tbey  may  think  fit ;  but  it 
appears  to  roe  that  this  power  may  well  be  subjeob 
to  the  previous  general  Act,  and  tnat  the  corpora- 
tion can  only  make  bye-laws  and  give  consents 
within  the  limits  allowed  by  that  Act.  Then 
come  the  directions  which  are  to  be  in  force  with 
reiereDoo  to  chimneys,  if  not  othurtriao  prescribed 


by  byelaws.  There  is  no  reason  that  I  oa«  see 
why  they  shoDld  not  be  read  together  with  the 
directions  contained  in  seot^  6  of  Ae  ^sneral  Act. 
There  is  nothing  at  all  inconeistent  m  the  pro- 
visions of  the  two,  nnlee*  it  be  the  raqaired 
diameter  of  ft  cirealar  cbimney.  The  old  Aot 
seams  to  contemplate  a  diameter  not  leaa  then 
12  inches,  and  the  new  Act  autborisea  a  diameter 
of  10  inches;  but  t'le  latter  is  repaired,  if  ot  thai 
size,  to  be  of  earthenware,  whudi  ia  a  better 
material  for  the  paniosa  than  brick  or  stone, 
which  the  old  Act  refers  to.  It  may  be  that  a 
oircular  chimney  of  the  new  material  need  not  ia 
the  borough  of  HuddersGeld  be  of  more  than  10 
inches  in  diameter,  but  there  ia  no  other  prarisian 
in  this  sect.  (Ill)  which  cannot  be  carried  oat  at 
tbe  same  time  as  the  provisions  of  the  general 
Aot.  This  slight  distinction  between  tbe  two 
Acts  is  not  enough  to  imply  a  repeal  of  tb«  earUv 
general  provisions.  Such  a  cOnstmotioa  woold 
be  contrary  to  the  ordinary  oanone  oaneecning 
repeal  by  implication. 

f  IKLD,  J.— lliere  ara  here  in  hob  two  uf^etiM 
from  oonTictions  nnder  the  6th  section  ot  3  A  4 
Yiot.  0.  85,  bat  they  both  rarn  on  the  one  point 
whether  the  provisions  tii  that  section  are  im- 
pliedly repealed  by  sect.  Ill  oi  the  Hod ders field 
Improvement  Aot,  1871.  I  think  that  both  Acta 
are  in  force  within  that  borough,  and  that  tlie 
later  does  not  repeal  the  eariier  Act.  To  establish 
an  implied  repeal  there  mast  beaclearcoatmriety 
in  the  provisions.  Tbe  application  of  thia  rale  U 
not  always  clear,  bat  there  seems  to  me  to  be  no 
difficulty  here.  They  may  well  be  read  tog«iher, 
and  it  would  be  most  dangerous  to  hold  that  the 
slight  inconsistencies  between  the  two  Acts  was 
sufficient  to  abrogate  one  of  them.  I  think  Had- 
dersfield  has  a  protection  against  accidental  fire 
from  the  construction  of  its  chimoeys  beyond  that 
which  has  bean  created  by  tbe  general  law. 

Judgment  for  mpomdmU. 

Leave  to  appeal  was  refused  to  the  appellant. 

Solicitors  for  the  appellant,  Shntn,  Grommatt, 
and  Oroesman,  for  8yke«  and  Son,  HuddersfieHL 

SoUcitorB  for  the  respondent,  Leanyd  and 
Learoyd,  for  Learoyd,  iMfifi/i,  and  Morruo*, 
Hnddersft^d. 

Satvntay,  May  27,  1876. 
pASMLKK  (app.)  V.  SxKVKKin  (reap.)  (a) 

AduUeratifl»^ain—Wat»—Bvid»»m-~SS  4r  S» 
Vict.  e.  63,  «.  6. 

AppeUoiut  soU,  at  a  boUio  of  gm^  liquid  cnm^OMd 
of  26  per  eeitL  aieohol,  70  per  cent,  vater^  mtd  4 
per  cent,  sugar.  Evidence  wtu  addueed  tkat  gim 
uw  sold  hy  reiaiilen  at  varying  Hrmgtkfnm 
proqf  ia  20  per  cent,  under  prow.  ZMns  Ufiwd 
VHM  44  per  cenL  imder  proof,  but  we  OMolysf  and 
he  akotUd  enU  it  "  gw  wiote  oleoholie  tUmytk 
laaa  exceedingly  low."  Juatieee  eonenolad  ike 
appellant  under  the  SaU  of  Food  mnd  Ormg$  Act 
1875  (38  ^  39  Viet,  c  63),  *.  6. 

Helfi,  upon  a  ease  «fa(«d»  that  the  facie  ^uatifiei  A* 
juaUoef  finding  ikat  tfkis  Itgwid  mu  nof  ^  the 
quality  <tf  ffin,  hut  that  tiut  exeeta  of  wahr  m*  ' 
jrautMent  iaarwM  of  the  mmenre  «f  the  otfMr 
vjithin  the  enouHMgfari  of  ike  said  seetitm. 

This  was  a  case  stated  by  rhz  tno  jostkMs  of  the 
*     («)  Kinrt^dlg  K.  V>  neXwLuM,  Wah  Bmttttwr  rt  tor* 
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peaco  for  the  parts  of  Kesteven  in  the  Count/  o{ 
Linoc^D,  under  the  statute  20  &21  Yict.  c.  43. 

On  tbo  S^tb  Jan.  1876,  the  respondent,  who  is  a 
saperintendent  of  police,  and  the  proper  o£Bcer 
appointed  under  "  The  Sale  of  Food  and  Drugs 
Act,  1875  *'  (38  &  39  Vicf  o.  63),  for  carrying  into 
execution  I  he  said  Act,  laid  information  in  due 
form  of  law  against  the  appellant,  for  that  he  the 
Mid  Baxter  ftebler,  on  the  2nd  Deo.  last^  at  the 
parish  of  New  Slcoford,  in  the  said  parts  and 
oonoir.  did  aniairfally  sell  to  the  prejadice  of  the 
said  liioinae  Stevenett,  the  purchaser,  a  certain 
nrticle  of  foodi  to  wit,  gin,  which  was  not  of  the 
nature,  substance,  and  quality  the  article 
demanded  bj  such  purchaser,  contrayy  to  the 
form  of  the  statnte  m  snoh  case  made  and  pro- 
vided. 

Tlie  appellant  is  a  licensed  victualler  carrying 
on  business  at  Sleaford  in  the  Count/  of  Lincoln. 

On  the  31st  Jan.  1876,  the  said  information  came 
to  he  heard  before  one  of  the  said  justices  alone, 
when  both  parties  appeared;  the  hearing  was 
adjourned  to  the  14th  Jan.  1876,  when  both  parties 
again  appeared. 

The  evidence  on  the  part  of  respondent  con- 
sisted of  that  given  by  the  respoudent  and  by 
Qeorffe  May  Lowe,  M.D.,  the  public  analyst  for 
tbe  County  of  Lincoln.  Tlio  res(K>ndent  proved 
that  he  visited  tbe  ordinary  place  of  business  of 
the  appellant  and  asknd  fur  a  bottle  of  gin,  with 
which  he  was  famished  by  the  appellant  and  for 
which  he  was  charged,  and  paid  2«.  tid.  He  did 
not  ask  for  any  panicalar  quality  or  strength  of 
gin,  nor  did  the  appellant  give  any  intimation  of 
thequallty  or  strength  of  that  supplied.  No  labd 
ur  deecriptive  mark  was  on  the  bottle. 

The  respondent  notified  to  tbe  appellant  his 
inten^on  of  having  the  gi"  anaJyaed  by  the  public 
BLulyst,  and  offered  to  divide  tbe  gin  according  to 
the  provisions  of  the  14th  section  of  tbe  Act  38  J[ 
39  Vict.  c.  63.  The  appellant  did  not  accept  the 
offer  to  divide  the  sample.  The  respondent  sub- 
mitted the  gin  to  tbe  public  analyst.  Dr.  Lowe, 
imd  received  from  him  a  certificate  which  he  pro- 
duced, and  of  which  the  following  is  a  copj : 

8.  E.  S8.  gin. 

Sale  «C  food  and  Drugs  Aot  1676.-- Form  ef  eertifloats. 
To  Hr.  Hhw.  Stevenetl^  of  Sleafoxd. 
I,  tbe  nndpTsigned  pnbh«  analyst  for  linoolnslure.  do 
here^  certify  that  I  leceived  on  the  3rd  Dec.  1875,  from 
Hr.  Thos.  Stevenett  a  sample  at  gin  lahellod  S.  K.  28, 
for  uiIyBiB,  and  have  anwrsad  ma  sans,  and  deolate 
the  naalt  of  my  ans^sls  to  be  as  fsllowa  i 

I  am  of  optnioD  ui&t  tfaa  tame  is  a  aaoiple  of  gio. 
wi^r,  and  sugar  in  the  following  pr<»>ortioiu.  I  ant  of 
opinion  that  ua  said  sample  oontaina  uie  parts  as  under, 
or  thaperosutemof  f<n«q|v  ingredients  aauodar: 

Fne  alouhoi    2S  pw  eent. 

Wafcsr    90  „ 

Batnot   4 

loo 

Obiervatioaa. 
The  extracts  consist  of  sugar  only, 
nie  spirit  Is  pore. 

'Xbt  aiobriio  stzength  is  asoeediBgly  low. 

As  Witnaes  i^y  band  this  lMhJiKiLl87&  at  UhooIb. 

G.  M.  Lows. 

pr.  Lowe  proved  his  oertlfleate.  He  stated  thai 
spirits  known  as  "proof"  ctmtained  aboat  one- 
i^lf  part  of  water  and  one-half  part  of  pure 
"Icobol.  He  also  said  that  he  found  from  Professor 
Atcheriey's  work  ont^  adulteration  of  food,  that 
gia  as  sold  by  r^iulers  varied  in  strength  ftom 
proof  to20  [)er  cent,  under  proof.  The  aj^lant's 


gin  was  about  44  per  cent,  under  proof, 
U3  tested  by  Sykes*  hydrometer.  He  did  not 
know  that  there  was  any  fixed  etandard  for  gin, 
and  he  did  not  know  from  personal  experience  at 
what  strength  it  was  usually  sold  in  the  retail  trade. 
He  would  not  say  how  low  its  strength  might 
be  reduced  without  its  ceasitig  to  be  gin;  and 
when  asked  how  he  should  describe  that  which  he 
had  uialysed,hesaidhe"Bhould  call  it  gin,  whose 
alcholio  strength  is  exceedingly  low." 

The  sppetlaiit  tendered  no  evidence  whatever. 

The  appellant  was  fined  Is.  and  costs. 

The  question  for  the  opinion  of  the  coart  is 
whether  or  not,  upon  the  evidence  above  stated* 
the  appellnnt  was  properly  convicted  under  the 
6th  section  of  the  Act  38  &  39  Yict.  c.  63  P 

Qrahata  (with  him  Itaymond),  argued  for  the  ap- 
pellant.— The  words  of  this  sect.  Bare,  "No  person 
shall  sell  to  the  prejudice  of  the  purchaser  any 
article  of  food  or  any  drug  which  is  not  of  the  nature, 
substance,  and  quality  of  the  article  demanded 
by  such  purchaser,  under  a  penalty  not  exceeding 
twenty  pounds,  provided  that  an  offence  shall  not 
be  deemed  to  be  committed  under  this  section  in 
tbe  following  cases,  tbat  ia  to  say,  (1)  nhere  any 
matter  or  ingredient  not  injurious  to  health  has 
been  added  to  the  food  or  drug  because  the  same 
is  required  for  the  production  or  preparaUon 
thereof  as  an  article  of  commerce,  in  a  state  fit  for 
carriage  or  consumption,  and  not  fraudulently  to 
increase  the  bulk,  weight,  or  measure  of  the  food 
or  drug,  or  conceal  the  inferifir  quality  thereof; 
(2)  where  tbe  diu^  or  food  is  a  proprietary  medi- 
cine, or  is  tbe  subject  of  a  patent  in  force,  and  is 
supplied  in  the  strength  required  by  the  specifi- 
cation of  the  patent ;  (S)  where  the  food  or  drug  is 
compounded  aa  in  this  Act  mentioned ;  (4)  where 
the  food  or  drug  is  unavoidably  mixed  with  some 
extraneous  mutter  in  the  process  of  collection  or 
preparation."  By  sect.  7  "  No  person  sh^l  sell 
any  compound  article  of  food  or  compounded  drag 
which  is  not  composed  of  ingredients  in  accor- 
dance with  the  demand  6t  the  purchaser  under  a 
penalty  not  exceeding  twenty  pounds."  "Provided 
tint  (uy  Beet.  8)  no  pmon  shall  be  guilty  of 
any  snoh  offence  as  aforcaaid  in  respect  of  the 
safe  of  an  article  of  food  or  a  drug  mixed 
with  any  matter  or  ingredient  not  iojnrioos  to 
health,  and  not  intended  fraudulently  to  increase 
its  bulk,  weight,  or  measure,  or  conceal  its  in- 
ferior qoality,  if  at  the  time  of  delivering  such 
artiole  or  drug  he  shall  supply  to  the  p«w>n 
receiving  the  same  a  notice,  by  a  label,  disiinctly 
and  legioly  written  or  ptinted  on,  or  wil^  the 
article  or  drug,  to  the  effect  that  the  same  is 
mixed."  These  seotioos  do  not  create  any  offence 
upon  the  evidence  beA}re  the  justices.  The 
liquid  sold  was  of  tbe  natnre,  substance,  and 
quality  oS  tbe  snbstanoe  demanded ;  no  provision 
is  made  as  to  the  proportion  of  the  ingredients, 
nor  to  tbe  strength  of  the  article.  The  anaylist 
himself  stated,  in  bis  evidence,  that  he  should  call 
the  liquid  "  gin,"  which  is  what  tbe  respondent 
asked  for. 

No  ooaniel  i^peared  fbr  the  respondent. 

Clxasbt,  B.— 1  do  not  think  ve  can  interfere 
with  this  oonviction.  Tbis  is  an  article  of  food 
which  is  not  of  the  sabstaDce  and  quality  of  the 
article  demanded  by  the  puix^aser.  It  does  not 
appear  to  me  to  oome  wiUiin  either  of  the  exemp- 
tions ;  the  first  is  the  only  one  at  all  applicable, 
and  it  cannot  be  maintained  ,that  this  exc^s  of 
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water  has  been  added  to  the  lic|nid  because  the 
sune  is  required  for  the  production  or  preparation 
thereof  aa  an  article  of  commerce  in  a  statie  fit  for 
carriage  or  conBumption;  indeed,  it  may  be  said, 
upon  the  facts  proved,  that  the  o^'ect  was 
fraudulently  to  increase  the  bulk,  weight,  or 
measure  of  the  food,  or  to  conceal  the  inferior 
quality  tterepf.  The  juatices  have  come  to  the 
conclusion  that  a  mixture  of  alcohol  and  water,  so 
&r  as  44  per  cent,  below  proof,  is  not  of  tbe  quality 
of  gin  as  known  commercially,  but  a  frandalent 
increase  of  the  measure  of  tbe  liquid.  It  is  im- 
possible for  UB  to  say  they  were  wrong,  ard 
they  were  therefore  justifiw  in  convicting  the 
appellant. 

Gbovb,  J. — I  am  of  tbe  same  opinion.  We 
cannot  decide  whether,  upon  the  weight  of  the 
cvidenoe,  the  case  comes  within  the  first  exception 
or  not;  that  is  a  question  for  the  magistrates. 
The  witness  certainly  said  he  should  call  the 
liquid  gin,  or  rather  qualified  gin,  but  tbe  magis- 
trates Tiad  to  use  their  discretion  upon  all  the 
facts  and  statements  before  them.  If  44  per  cent, 
beyond  the  ordinary  proportion  be  not  adultera- 
tion, it  must  be  difficult  to  discover  anything  to 
which  the  statute  could  apply.  It  is  really  a  qu  es- 
tion  of  &ct,  and  I  think  the  justices  have  decided 
it  rightly. 

Judgment  for  the  respondent. 

Solicitors  for  appellant,  Varl^  and  Toynbee,  for 
Toynhte,  Larken,  audi  Toynbee,  Lincoln. 


Saturday,  May  27,  1876. 
WiLUAMfl  (app.)  V.  BvAMs  (resp.)  (a) 

Highways— Bi4vng  furiovsly — Dritier — 0 fence — 
Conviction— &  *  6  WUl.  4,  c  50,  b.  78. 

The  Highway  Act  1835,  e.  78,  enumeratee  various 
acta  and  omissions  by  persona  on  highways  having 
cha/rgfi  of  carriagea  and  animalB,  and  also  by  per- 
aone  interrujiting  others ;  amongst  them,  if  any 
person,  riding  any  horse  or  beast,  or  driving  any 
sort  of  carriage,  shall  ride  or  drive  the  same 
furiously,  so  as  to  endomger  the  life  or  limb  of  any 
ptueenger,  then  follow  the  words,  "  Every  person 
80  offending  in  any  of  the  cases  afor&said,  and 
being  convided  of  any  swA  offence"  shcJl  "for 
every  such  offence  forfeit  aru/  sum  not  exceeding 
51.,  vn  ease  such  driver  shallnot  be  Vie  owner  of 
fucft  waggon,  cart,  or  oiher  carriage ;  and  in  case 
Ute  offender  he  the  owner  of  such  waggon,  eart, 
or  other  carriage,  then  any  swm  not  exceeding  lOL 

The  aippeOant  was  convicted  hy  juetiees  of  ridh*g 
furwuely  on  horseha/^  along  a  highway,  and 

^flned  a  sum  less  than  51. 

Held,  upon  a  case  eiaied,  thai  the  penalty  under 
hi.  was  applicable  to  oU  offences  mentwned  tn 
the  sedion,  whether  the  offenders  were  drivers  of 
carriages  or  not;  and  that  the  conviction  was 
right. 

This  was  a  case  stated  by  jnatioes  of  Denbigh, 
under  the  statute  20  &  21  Vict.  c.  43. 

An  information  was  preferred  by  one  John 
Evans,  of  Llandymog,  m  the  parish  of  Llan- 
dymog,  in  the  countv  of  Denbigh,  police  con- 
stable (faerein^»r  called  the  respondent),  against 
Sdwin  WilliamB,  of  Shopywaen,  in  the  pariah 
of  LUndymog,  oforenid,  labourer  (hereuu^ter 
called  the  appglhmt),  nnder  sect,  78  of  tha  Aot 

W  B«V0TUd  1ir  K.  W.  irSiLLkB,  Bwi..  Bnriftn-at-Lw. 


5^6  Wilt.  4,  c.  50,  charging  for  that  be, 
the  said  appellant,  on  the  14th  March  1876,  at  tbe 
parish  of  Llandymog,  in  the  county  aforesaid, 
□nlawfully  did  ride  a  horse  furiously  on  a  oertain 
highway  there  situate,  leading  from  DenlHgh  to 
Lhindyrnog  aforesaid,  so  as  then  to  endatuEer  the 
lives  and  limbs  of  passengers  on  the  said  highway, 
contrary  to  the  form  of  the  statute  in  mob  ease 
made  and  provided.  The  jnstices  comrioted  tbe 
appellent  and  fined  him  20«.  The  jostices,  on  ^ 
plication,  stated  and  signed  tbe  following  case. 

Upon  the  hearing  of  the  information  and  com- 
plaint it  was  proved  on  the  part  of  the  respondrait, 
and  found  as  a  fact,  that  tbe  said  appellant,  on  the 
14th  March  1876,  at  tbe  parish  of  Llandymog 
aforesaid,  unlawfully  did  ride  a  cart  horee  fnrionsly, 
he  being  on  tbe  back  of  snch  horse  without  saddle, 
and  nrging  the  same  forward  on  a  certain  high- 
way there  situate,  lending  from  Denbigh  to  Llan- 
dyrnog  aforesaid,  so  as  then  to  endanger  the  lives 
and  limbs  of  passengers  on  the  said  highway. 

It  was  contended  on  the  part  of  the  appellant 
that  the  justices  had  no  power  to  impose  a  penattf 
or  convict  for  riding  furiously,  as  the  penal  part 
of  sect.  78  of  the  Act  5&6  Will.  ^ c. 50,  omitted 
all  mention  of  a  rider. 

The  said  justices,  however,  on  reading  and  con- 
sidering such  section,  decided  that  not  only 
persons  driving  furiously,  but  those  riding  ^so 
to  the  danger  of  the  public  and  farioasly,  were 
intended  to  be  and  are  indaded  in  such  section 
and  Act ;  and  for  the  above  reason  they  adjudged 
the  case  to  be  brought  within  tbe  operation  ot  the 
78th  section,  and  gave  their  determination  ag^ainst 
the  appellant,  in  manner  hereinbefore  stated. 

The  question  of  law  arising  on  the  above  state- 
ment for  the  opinion  of  this  court  thererore  is : — 
Whether  a  person  on  a  horse,  and  urging  the 
animal  furiously  forward  on  the  highway,  to  the 
danger  of  passengers,  is  liable  to  be  convicted  and 
fined  nnder  the  78th  section  of  the  Act  5  ft  6 
Will.  4,  o.  60P  If  the  court  shoold  be  of  opinion 
that  the  said  oonviotion  and  fine  was  legally  and 
properly  made  and  imposed,  and  the  appeUant  is 
liable  as  aforesaid,  then  tbe  said  oniTictiott  is  to 
stand ;  but  if  the  oonrt  should  be  of  o[nnion  otbo^ 
wise,  then  the  said  information  and  oomplaint  is 
to  be  dismissed. 

W.  C.  Yale  argued  for  the  appellant— This  78th 
aeotion  of  the  Highway  Act  1835  provides  a  peiraltT 
for  a  great  number  of  offences,  but  it  omits  any 
penalty  for  riding  fnriouaty  on  horseback,  alUiougb 
snch  a  proceeding  is  clwaed  amongst  the  other 
oCFences  created  by  the  section.  It  enacts,  among 
other  things,  that "  if  any  person  riding  any  horrc 
or  beast,  or  driving  any  sort  of  carriage,  shall  ride 
or  drive  the  sasne  furiously  so  aa  to  endanger  tha 
life  or  limb  of  any  paaseuger;  every  person  so 
offending  in  any  of  the  caaea  aforesaid,  and  being 
oonviotM  of  anjr  saoh  offence  either  by  his  own 
confeuion,  the  view  of  a  justioe,  or  by  Uie  oath  of 
one  or  more  credible  witnesses,  berore  any  two 
jnstices  of  the  peace,  shall,  in  addition  to  any 
civil  action  to  which  he  may  make  himself  lii^le^ 
for  every  such  oSenoe  forfeit  any  sum  not 
exceeding  57.  in  case  such  driver  shall  not  be  the 
owner  of  such  w^tgon,  oart,  or  other  carriage ; 
and  iq  case  the  offender  be  the  owner  tA  sodt 
waggon,  cart,  or  other  carriage,  then  any  sum  not 
ezoeeding  101.,  and  in  either  of  the  said  caaes  shall 
in  defiuut  of  payment  be  oonmuttsd  to  tte 
oonmumgaol  w  house  <rf  oorrectian,  thm  to  be 
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kept  to  hard  labonr  for  any  time  not  exceeding 
six  calendar  weeks,  unless  sncfa  forfeiture  shall 
be  sooner  paid."   In  a  trial  for  penary  alleged  to 
have  been  committed  on  a  charge  ol  f  urioas  riding 
nndor  this  section,  Kell^,  C.B.  held,  on  the 
Western  Circnit,  that  justices  had  no  jnrisdiction 
to  convict  On  snch  a  charge  ;  and  therefore  there 
could  be  no  perjury :  Reg  v.  Bacon  (11  Cox  Or. 
Cas.  540),  that,  bo  far  as  it  goes,  is  a  direct 
aathority  in  the  appellant's  favour.    The  Chief 
Baron  is  reported  t^  have  taid,^ "  It  is  quite  clear 
that  the' Act  does  sot  give  the  justices  any  power 
to  inflict  any  punishment  for  furiously  riding. 
The  statute  imposes  a  penalty  oaly  on  those  who 
furiously  drive.    This  is,  no  doubt,  a  caaua 
omisBUB,  but  it  is  not  for  me  to  supply  the  omis- 
sion."    SSimilarly  Cockbnru,  C.J.  declined  to 
supply  an  omission  in  the  Coal  Mines  Begulatiou 
Act  1855  (18  &  19  Vict,  c.  108) ;  by  sect.  9,  the 
owner  or  agent  of  a  mine  or  colliery,  who  in  case 
of  loss  of  life  to  any  person  employed  in  such  coal 
mine  or  colliery,  by  reason  of  any  accident,  or  in 
case  of  serious  personal  injury  arising  from 
explosion  therein,  does  not  send  notice  of  such 
accident  to  the  inspector  of  the  district  within 
twenty-four  hours  next  after  such  loss  of  life  is 
to  be  liable  to  a  penalty.   The  appellants  were 
owners  of  a  coat  mine  in  which  serious  personal 
injury  arose  from  explosion.   They  did  not  g^re 
notice  to  the  inspector,  and  were  convicted  for  not 
doine  BO  under  this  section.    It  was  held  that 
words  had  been  ofaiitted  which  were  necessary  to 
create  the  offence  which  the  appellants  were  sup- 
posed  to  have  committed,  and  that  as  those  words 
conid  only  be  supplied  by  the  Legislatare,  the 
appellants  were  not  liable  to  the  penalty :  {Under- 
hill  V.  Longridge,  29  L.  J.  65  M.  C).     In  other 
atatlttes  containing  enactments  of  this  nature  the 
distinction  between  riding  and  driving  is  recog- 
nised and  provided  for:  as  in  the  Act  for  the 
more  effectual  prevention  of  cruelty  to  animals 
(12  &  13  Vict  c  92),  where  by  sect.  29  "  the  word 
overdrive  shall  also  signify  override."    So  too  the 
fifth  offence  in  sect.  54  of  the  Metropolitan  Police 
Act  1840  (2  &  3  Vict.  c.  47),  is  "Every  person 
who  shall  ride  or  drive  furiously  so  as  to  endanger 
the  life  or  Umb  of  any  person,  or  to  the  common 
danger  of  the  passengers  in  any  thorotighfare." 
fFiELD,  J. — The  78th  section  treats  of  ridera, 
drivers,  and  persons  who  are  neither.]   It  cannot 
be  Bwd  that  driving  a  oarrii^e  means  riding  on 
horseback  without  express  words  to  make  it  so. 

No  counsel  appeared  for  the  respondent. 

Cleasby,  B. — It  is  impossible  to  come  to  any 
conclusion  on  this  point  without  some  doubt,  and 
I  feel  great  difficulty  in  agreeing  with  my  learned 
brothers  that  this  was  a  right  conviction.  There 
are  two  alternatives  which  may  be  adopted  in  the 
construction  of  this  section;  either  the  conviction 
of  a  person  riding  on  horseback  is  a  casus  omissus, 
or  we  must  extend  the  application  of  the  enact- 
ment beyond  the  words  actually  used.  Both  my 
brothers  concur  that  we  ought  to  interpret  the 
section  to  include  the  case  before  us  in  its  appli- 
cation, and  I  am  not  prefwured  to  disseut  from  their 
conolnsion.  The  question  which  arises  is,  whether 
the  use  of  the  word  "driver"  only  in  the  part 
relating  to  the  penalty,  excludes  its  application  to 
a  person  riding  on  horseback.  If  capable  of  being 
BO  read,  the  remainder  of  the  section  supports  the 
decision  of  the  jostioes,  which  made  "  driver  "  in- 
clude a  "  rider.  The  same  word  too  must  beapplied 


in  the  same  way  to  a  person  having  no  carriage  or 
horse  of  his  own,  who  interrupts  the  passage  of 
another,  or  his  carriage  or  animal  en  the  high* 
way;  my  brothers,  however,  think  we  may  read 
this  part  of  the  section  in  a  broad  sense,  and  if  so, 
it  is  certainly  not  unreasonable  to  do  so.  Although 
it  is  somewhat  a  strong  step  to  impose  a  penalty 
by  implication,  and  my  doubts  are  not  removed, 
yet  I  assent  to  the  decision  of  the  rest  of  the 
court. 

Grove,  3. — I  cannot  say  there  is  no  doubt  about 
the  matter,  but  unless  a  large  portion  of  this 
clause  be  rendered  merely  nugatory,  the  justioes 
have  adoE^ed  the  only  p(»sible  interpretation.  The 
old-established  rule  is,  that  you  must  construe  a 
statute  grammatically,  except  when  such  construc- 
tion leads  to  a  manifest  absurdity.   I  think  the 
result  would  be  an  absurdity  if  we  were  to  treat 
the  conviction  of  a  furious  rider  as  a  came  omissus. 
The  section  creates  various  offences,  amongst 
them,  "  if  any  person,  riding  any  horse  or  beast, 
or  driving  any  sort  of  carriage,  shall  ride  or  drive 
the  same  funously  bo  as  to  endanger  the  life  or 
limb  of  any  passenger."   The  appellant  is  found 
to  have  committed  this  offence,  but  he  says, 
althougbcouvicted  of  ridingon horseback  furiously, 
he  must  go  in  peace  and  cannot  be  fined,  because 
a  penalty  is  imposed  only  upon  persons  driving 
who  commit  any  of  these  offences.   T|ie  words 
immediately  following  those  I  have  quoted  relate 
to  the  whole  of  the  previous  part  of  the  section, 
"every  person  so  oflendiug  in  'any  of  the  cases 
aforesaid,  and  being  convicted  of  any  such  offence," 
shall  "  for  every  such  offence  forfeit  any  sum  nut 
exceeding  51.,  in  case  such  driver  shall  not  be  the 
owner  of  such  waggon,  cart,  or  other  carriage ; 
and  in  case   the   offender   be  the  owner  of 
snch  waggon,  cart,  or  other  carriage,  then  any 
sum  not'  exceeding  101."    I  cannot  think  that 
the   Vord    "  such      limits    the   application  of 
penalties  only  to  persons  driving  their  own  or 
other  person's  carriages.    The  expression  is  somr- 
nhat  elliptical,  but  I  read  the  words,  "  in  case  the 
offender  be  the  owner  of  snch  waggon,  cart,  or 
other  carriage,"  to  be  a  mere  proviso  that  such  an 
offender  shall  suffer  a  heavier  penalty.   All  other 
offenders,  including  drivers  who  are  not  owners  of 
carriages,  are  to  forfeit  sums  within  the  lower 
limit  of  51.,  by  force  of  the  earlier  part  of  the 
sentence.   Another  view  which  may  be  adopted  is 
that  the  word  "driver"  is  used  in  a  wider  sense 
than  that  generally  given  to  it,  and  that  it  includes 
a  person  who  rides  on  the  back  of  a  horse,  and 
may  be  said  to  conduct  or  drive  it.  I  do  not  think 
any  very  great  strain  would  be  necessarily  put 
upon  the  word  if  it  were  mode  to  include  every 
person  in  charge  of  a  horse  or  carriage,  and  upon 
that  interpretation  also  this  conviction  might  lie 
sustained.   I  prefer,  however,  to  look  at  the  whole 
of  the  section,  and  to  apply  the  penalty  to  all 
offences  mentioned  in  it ;  10!.  beinc;  the  amount  to 
which  a  person  offending  is  liable  if  he  is  owner  of 
the  carriage  by  which  he  commits  the  offence,  51. 
being  the  amount  in  all  other  cases. 

Field,  J.— I  have  arrived  at  the  same  ooncla- 
sion,  not  without  great  doubt  nor  some  fluctuation 
of  opinion.  The  object  of  the  section  is  clearly 
the  protection  of  persons  passing  along  highways, 
and  all  the  acts  and  omissions  enumerated  are 
rendered  offences  against  the  law,  and  persons 
committing  them  may  be  convicted.  It  would  be 
an  abaonuty  if  a  peiulty  wero  'Jx>  attach  only 
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to  a  part  of  Buoh  convictions,  and  tbat  woold  be 
the  result  of  a  strictly  grammatical  oonstruction 
of  the  clause.  I  think,  therefore,  that  the  first 
interpretation  saggested  hy  my  brother  Grove  is 
the  right  one;  that,  notvithstianding  the  wordi, 
"  in  case  aoch  driver  shall  not  be  the  owner  of  such 
waggon,  cnrt',  or  other  carriage,"  the  penalty  of 
bl.  or  less  is  imposed  for  every  offence  in  the  sec- 
tion, and  if  committed  by  the  owner  of  the  car- 
riage which  he  is  at  the  time  driving,  he  ia  liable 
to  a  penalty  of  101.  Ut  rea  rtiagit  vaXeat  quUrn 
pereat  is  a  mle  of  constraction  better  in  some  cases 
than  to  follow  the  strictly  gnunmatical  meaning  of 
the  words.  The  c(mvictton  will  be  i^rmed. 

Judgmmtfor  retpondmt 

Solioitora  for  appellant,  Ftnney  and  Brufft  for 
Xouw  and  Edward$,  Buthin. 


Nov.  9, 10,  and  16, 1876. 
Wood  tt.  BiABr.(a) 

Landlord  and  tenant — Yearly  tenancy — Agreement 

to  aUouf  tenant  to  eontinua — Uncertainty. 
Plaintiff,  in  writing  but  not  under  csoZ,  agreed  to 
Ut  to  defendant  at  tmant  from  year  to  year  a 
house  and  preotieee  at  a  yearly  rent  paid 
quaiierly,  and  alto  agreed  to  Ut  hint  retnain  as 
tenant  so  long  as  defendant  Icaal  hie  rent  paid, 
and  plaintiff  had  power  to  ht  the  pivmiHt. 
Held  that  thia  elauee  introduced  an  uncertainty 
which  made  it  tmpossihle  to  give  effect  to  tKe 
agi'eement  as  conferring  any  particular  estate  ; 
and  that  the  defendant  occupied  the  premises 
merely  ae  tenant  from  year  to  year. 
Appsm.  from  a  decision  of  J.  J.^  Lonsdale,  Esq., 
Ooantj  Ooart  Judge  of  Kent,  sitting  at  Grave- 
send. 

1.  Thia  is  an  action  commenced  in  the  above 
Coanty  Coart  on  the  29tb  March  1876  to  recover 
possession  and  mesne  profits  of  a  tenement  under 
19  &  20  Vict.  c.  108,  88.  50  and  51. 

2.  By  the  particulars'  of  demand  the  plaintiffs 
claimed    (first)    possession  of  the  house  and 

g remises  known  as  No.  167.  Windmill-street, 
:ravesend,  with  the  outbnilding  belonging  thereto 
known  formerly  as  a  skittls  ground  in  the  rear  of 
the  said  house,  the  defendant's  interest  as  tenant 
of  the  premises  to  the  Into  Mr.  George  Wood  de- 
ceased, being  alleged  in  the  particulars  to  have  been 
determined  Dy  a  notice  to  quit  and  also  to  have 
expired  (secondly)  91.  6s.  Sd.  Ibr  mesne  profits  of 
of  the  same  premises  for  seven  months  from 
the  29th  Sept.  1875  to  25th  April  1876. 

3.  The  defendant  paid  into  81.  into  court,  and 
gave  notice  of  the  following  ground  of  defence 
that  he  caused  all-  rent  due  on  the  25th  March 
1876,  to  be  legally  tendered  on  that  day  to  the 
plaintiff  George  Wood. 

4.  The  action  camo  on  for  trial  bi^foio  James 
John  Lonsdale,  Esq.,  the  .rud^o  of  tlin  snid  County 
Coart  at  Graveseiid  on  the  ii-5Lli  April  I87(},  when 
ibe  plaintiffs,  by  their  foiinsel,  put  in  an  agree- 
ment under  hand  only  between  the  del'ondant  and 
the  said  George  Wood  deceased,  which  had  been 
previously  admitted  and  was  as  fotlovrs  : 

An  agvMinent  tnftde  this  28tlt  Feb.  1872,  between 
Qewge  Wood,  of  Milton-nes^Gtavissnd,  Kast,  breirar, 
of  tha  one  part,  and  Alfeed  76kn  Beafd,  oC  Qxtmmni, 
Kent,  of  the  other  part. 

The  said  Georffe  Wood  doth  hereb;     r  ee  to  let,  and  the 

<e)  Bfpcrted  by  M.  W.  UgSxuum,  Es^.,  Dwristair  at  Lair. 


said  Alfred  John  Beard  to  Urcaadtske  iomt  tmm 
jmt  to  jet,  froB  the  25th  Manh  1873,  tba  bmue  sad 
premises  knowa  aa  Ko.  167,  Wiodiaill-street,  QnveamS, 
with  the  oatbaildinv  belonging  thereto,  known  fonnerly 
ae  a  skittle  mronnd.ln  the  tear  of  the  Mid  hoKM,  at  tba 
yaarlv  rental  of  16I.,psysbIe  qnuterlv.  And  tha  miA 
Geoege  Wood  doth  henbr  agrae  to  let  the  Mid  AUnd 
John  Beard  reaain  as  traant  of  the  abava-mad  pie- 
misee  solcmg  ae  he,  the  said  Alfred  John  Beard,  kee|M  kit 
rent  paid,  and  he,  the  said  George  Wood,  ha«  power  to  M 
the  said  premises.  AIho  the  said  Qeorge  Wood  doth 
likewise  agree  not  to  raise  or  inarease  tte  rental  at  Hm 
said  bouse  and  pnmtses  daring  th«  tansiHV  of  the  mii 
Alfred  John  B«trd.  Also  the  ssld  Alfred  John  Bcaid 
doth  agrae  to  make  all  porohaMa  of  ale.  beet,  and  periac 
(diapoeed  or  oonanmaa  on  the  said  Bremieea)  m  dw 
pabUo  boan  atbaohed,  known  by  tfao  awn  of  the  "  Boat 
and  Grown  "  tavern.  And  tfae  said  Aifrad  Joha  Beaid 
doth  farther  agree  to  pay  all  rates  and  tazas.  with  ^ 
azoeption  td  uis  land  aad  piopwt^  tax.  WitssM  the 
banuctf  the  said  paztisa  the  oiu  and  jear  first  ahoK 
written.  Alvesd  JOBX  Bubd. 

'Vntaeas  per  pro.  Onosan  Wood. 

Oeorge  Smith,  Oeobob  Woc»d,  Jaa. 

Clerk  to  Mr.  Geo.  Wood,  Brewer. 

5.  With  the  exooption  of  the  said  agreement 
there  was  no  evidence  as  tu  what  the  interest  or 
estate  of  the  said  George  Wood  in  the  premises 
was. 

6.  On  the  24th  Sept.  1875,  defendant  was  serred 
with  a  notice  to  quit  of  that  date,  signed  by  the 
said  George  Wood,  deceased,  to  the  Ibltowing 

efieot: 

To  Mr.  Alfred  John  Beard,  of  197,  VnadmilUtMSt, 
Gravesend.  I  hereb;  give  jroa  notioe  to  quit  anddeGver 
op  poaseasion  of  tiie  boose  with  tiie  ootbaildiags  tkaeate 
and  premises,  with  the  ^n>*rtSBanoas,  steoata  at 
WinOBiiU-atrMt,  in  the  parish  of  Qravaaand,  ia  Um 
oovaij  ot  Kent,  whloh  yon  hold  ef  meas  tenant  tiiareaf, 
on  the  25th  Manh  nest. 

7.  The  same  Gecn*ge  Wood  died  on  the  12ch  Dee. 

1875. 

8.  AH  rent  dne  by  the  defendant  to  the  testator 
George  Wood  was  paid  by  defendant  qaarterly  up 
to  the  29tfa  Sept.  1875,  and  no  rent  had  been 
accepted  by  the  plaintiffs  after  that  date,  tfaoo^ 
it  was  admitted  that  a  tender  of  the  same  as  it 
became  due  at  Christmas  1875  and  Lady  Day  1676. 
had  been  duly  made  by  the  defendant,  bat  rafosed 
by  the  plaintiSa. 

9.  The  same  George  Wood,  by  his  will  dated 
the  Slst  Dec.  1874,  gave,  devised,  and  bequeathed 
all  and  singular  his  real  and  personal  estate  (with 
some  exceptions  not  applying  to  this  ease)  nnto 
the  three  plaintifb,  tbeir  heirs,  exec'itors,  ad- 
ministrators, and  assigns,  and  appiuuted  the  three 
plaintiffs  executors  ofthat  his  wUl. 

10.  That  will  was  proved  in  the  prinnpsi 
registry  of  the  Conrt  of  Probate  on  the  12th  Jaa. 
1876,  by  Uie  plaintiffs  William  Browne  Ferris  and 
Edward  Hilder.  the  plaintiff  George  Wood  having 
renounced  probate  thereof. 

11.  On  the  27th  March  1876,  the  defendant  was 
served  with  a  notioe  of  that  date  signed  by  the 
three  plaintiffs  to  the  following  effect : 

To  Mr.  Alfred  John  Beard  — We  herebr  demand  of  aad 
require  yoD  forthwith  to  quit  and  deliver  no  po^aasioa 
of  the  house  and  premised  known  as  No.  167,  WiBdmill- 
street,  G-raveaend,  with  the  outbuilding  belongisf  thereto, 
known  formerly  as  a  skittla  groand,  in  the  rear  ol  tk* 
said  house  wbioh  were  held  by  you  andar  a  tsMMf  fWH 
the  late  Mr.  George  Wood,  deoeaaed,  Md  vUsfc  ftMHV 
has  expired  and  been  determined," 

Bat  defendant  refused  to  giye  up  possession. 

12.  The  plfiintiifa  also  proved  by  three  witnesses, 
one  a  surveyor  and  auctioneer,  and  the  other  tw 
hoose  agents  and  auctiooeersv  that  the  aamal 


vahw  the  premtiaM  is  from  401.  to  4QL,  and  no 
moni.  and  also  prorod  thai  in  the  prerent  parodiial 
Tidnakioo  liat  for  the  pnrpowB  of  tkis  poor  rate,  the 
pmmuGi  are  assearaa  at  381.  aa  the  groaa  annoal 
Tftlae  and  231.  ne^  rateable  Talae,  and  that  th^ 
were  aa^esaed  at  the  same  Bumi  in  the  valuation 
list  for  Januarr  1871,  when  defendant  unsaoceas- 
fillip  appealed  to  the  aasessment  committee 
•gainst  bbat  bf sesament  on  the  ground,  that  it  was 
hejond  the  groaa  annaal  value.  Also  that  the 
premises  were  at  first  occupied  by  defendant  aa 
dioing  rooms,  bat  reoeatly  were  noderlet  by  him 
aa  a  proviaion  store,  and  had  been  shot  np  and 
QDOccnpied  for  the  then  last  six  weeks. 

13.  It  was  contended,  on  behalf  of  the  defendant, 
Aat  the  defendant  was  entitled,  under  tbe  agree* 
meuT,  to  hxM  aa  long  as  ha  kept  hia  rent  paid,  and 
dwaaid  GfeorgoWom  had  power  to  let,  Uwt  it  was 
inmmbent  on  tbe  plaintiai  to  prove  that  the 
defendant  bad  not  kept  hia  rent  paid,  and  that  tbe 
power  to  fet  had  oeaaed,  ud  that  they  had  not 
done  ao,  that  even  if  the  leaae  were  void  at  law 
the  conrt  ooold  fpve  effect  to  it  as  a  oonrb  of 
equity  that  the  agreement  was  definite  {videlicet), 
for  as  long  aa  the  defendant  kept  hia  rent  piud, 
and  George  Wood  bad  power  to  let»  and  that  the 
Dotioe  to  quit  was  given  before  the  death  of  the 
said  George  Wood,  tbe  testator.. 

14.  It  waa  contended,  on  beh^f  of  tbe  plaintiffa. 
First,  that  whether  by  tho  firat  part  of  the 
agreement,  or  by  payment  of  rent,  defendimt 
beoama  a  tenant  from  year  to  year,  aaoh  tenancy 
was  only  a  tenacy  from  year  to  year,  determinable 
by  the  nanal  half-years  notice^  and  had  been 
determined  by  the  first  notice  to  qnit ;  Beoondtv, 
that  the  firat  part  of  •the  agreement  diatinotly 
stipulated  for  a  tenaooy  from  year  to  year,  and 
that  die  sabseqaent  olanse.  being  inoonnstent  wiA 
this,  was  to  be  rejected  aa  repagnant;  thirdly, 
that  the  (toonment  ia  void  aa  a  Tease  under  the 
Statute  of  Frauds,  and  the  Act  (8  &  9  Vict  c.  106), 
from  not  being  under  seal,  either  becanae  it  waa 
for  more  than  three  yean,  or  that  fewO'tbtrda  of 
the  nuik  rent  waa  not  reserved,  and  that  defen- 
dant had  not  given  any  notice  of  any  counter* 
claim  to  have  a  lease  under  the  equitable  jurisdic- 
tion of  the  coart ;  fourthly,  that  the  agreement 
waa  void  for  indefiniteness,  vagoeness,  and  nn- 
oertainty;  fifthly,  that  it  explnd  on  the  death 
ol  the  said  Georare  Wood,  deceaaed,  and  that  the 
aeoond  notice  of  we  27th  March  had  been  served 
nnoe  his  death. 

15.  The  judge  decided  that  the  term  and  intereat 
of  the  defenduit  had  not  expired  or  been  deter- 
uiiwd  by  the  plaintifia,  by  a  t^;al  notice  to  qnit, 
that  the  defendant  was  a  tenant  from  year  to 
year,  and  for  ao  long  aa  he  paid  hia  rent,  and  the 
testetor,  Qeorge  Wood,  had  power  to  let»  and  that 
the  defendant  paid  or  tendered  all  his  rent  aa  it 
became  due,  and  there  was  no  evidenoe  that  the 
power  of  the  said  testator,  George  Wood,  to  let 
bad  ceased  bnfore  the  notice  to  quit,  dated  the 
24th  Sept.  1876,  was  given  to  the  defendant. 
Tnerefore,  tbe  defendant's  counael  aaked  for 
judgment  for  defendant,  but  ultimately  the  judge 
f»re  judgment  of  nonsuit  againat  the  plwitiffs 
with  coats,  with  leave  to  tham  to  KppeiA  if  such 
leave  be  neceasEtry. 

16.  Tbe  question  for  tbe  opinion  of  the  Divi- 
sional Ooort  of  the  High  Court  of  Jostice  ia: 
First,  whether  or  not  tui  tenancy  of  the  defen* 
dant  had  expired^  or  been  determined  by  a  legal 


notioa  to  quit  before  the  conmen 
action ;  secondly,  whether  or  not 
the  defendant  lutd  been  determined 
of  possession,  dated  the  27ch  Marafa 
the  plaintiffa  :  thirdly,  whether  th> 
entitled,  under  the  agreement,  to  1 
he  keeps  hia  rent  paid,  and  the 
George  Wood,  had  power  to  1 
whether  or  not  the  tenancy  of  th 
binding  on  the  plaintiffs,  and  contii 
the  defendant  keeps  his  rent  paid, 
power  to  let. 

H.  MatthewB,  Q.C.  (with  him  1 
for  the  plainfiiffa.— Thia  agraemeni 
tenancy  from  year  to  year,  whiol 
noncluded  by  the  noLice  to  qnit  of 
1875.  Upon  the  faoe  of  it  no 
could  be  oreftted  by  reason  of  its  \ 
yn»  laid  down  in  Bay  v.  Bmith  (1  F 

{».  272)  "  Svery  oontraob  anffioient  t 
6r  years  ought  to  have  oertainty  i 
tions,  vis.,  in  the  oommencement  c 
the  continuance  of  it,  and  in  tlie  eo' 
all  these  ou^ht  to  be  known  at  the  c 
of  the  lease,  and  words  in  a  leaa 
make  this  appear  are  hut  babble. 
And  these  three  are  in  effect  bi 
showing  tbe  certainty  of  the  time 
lessee  shall  have  the  land,  and  if  any  i 
not  a  good  leiiae,  for  then  there  wu 
The  clause  of  the  lease  in  that 
analogous  to  tbe  condition  in  this  a 
with  respect  to  the  payment  of  10,0 
value  in  money,  at  the  end  of  ten  ye 
thereby,  "  and  further,  it  waa  agrei 
between  the  said  William  Nmrton  (t 
the  said  John  Kirton  (the  Icnsee),  c 
dentare,  that  if  the  said  John  Kirto 
assigna,  shonld  pay  to  Uie  said  Wil 
or  their  assigns,  the  said  10,000  tile 
of  them  in  money,  at  the  end  and 
ten  years  from  thence  next  follon 
said  William  Norton  granted  and 
himself,  his  heirs,  and  assigna,  by  1 
tnre,  that  tbe  said  John  Kirton, 
assigns,  should  have  a  perpetual  df 
grant  <i  the  premises  from  ten  yea: 
continually  and  ensuing  out  of  t 
man,  paying  therofore  yearly  the  ren 
and  the  aforesaid  titles  in  manner  i 
specified."  Of  this  it  waa  aaid  in  tb 
here  in  the  principal  case  there  is 
three  certeinties  for  any  term  beyoi 
years,^  for  when  the  first  ten  yet 
there  is  a  condition  here  appointed 
performed  before  any  new  term  si 
and  before  the  condition  is  perfbm 
be  no  tease,  fbr  such  is  the  limitation 
This  authority  is  conclusive  in  favoi 
tiff'a  right  to  recover  in  this  actioi 
sidering  tbe  statutes  which  hav< 
since  that  time  limiting  the  effects 
aa  to  land ;  but  tbe  case  of  Doe  < 
BrotOTte  (8  East,  165),  decided  since 
Frauds,  ia  even  more  nearly  in  poi: 
ment  there  was  to  lease  at  a  certeit 
the  lessor  shonld  not  turn  out  the 
aa  he  paid  the  rent  and  did  not  i 
injurious  to  the  lessor's  business 
that  this  either  created  an  estate 
would  require  a  deed,  or  it  mos 
tenancy  from  year  to  year.  Lawx 
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p.  167 :  "  The  notion  of  a  tenancy  from  jear  to 
year,  the  lessor  binding  himself  not  to  grive  notice 
to  quit,  which  was  once  thrown  oafe  by  Lord 
Mansfield,  haa  been  long  exploded." 

Eolland  for  defendant. — The  question  for  this 
court  must  be  whether  the  jndge  was  justified  in 
coming  to  a  judgment  against  the  plaintiffs. 
[Grote,  J. — That  is  not  the  point  upon  which  our 
opinion  is  asked.]  The  intention  of  the  parties 
must  have  been  that  for  which  the  defendant  now 
contends.  [Grove,  J. — Yes,  and  it  is  for  us  to 
consider  whether  the  natural  interpretation  of  the 
words  of  the  agreement  can  be  carried  out  con- 
sistently with  the  decided  cases  and  the  statutes.] 
There  is  nothing  inconsistent  nor  uncertain  in  this 
agreement,  for  utbough  it  is  said  that  every  lease 
for  years  must  have  a  certain  beginning  and  a 
.  certain  end,  yet  the  certainty  here  is  snfficient ; 
"albeit  there  appear**  (Coke  on  Littleton, 45 b.) 
"  no  certainty  of  years  in  the  lease,  yet  if,  by 
reference  to  a  certainty,  it  may  be  made  certain, 
it  8u£Bceth,  Quia  id  cerium  est  quad  certum  reddi 
potest."  The  example  given  is,  "  if  A.  leaseth  his 
land  to  B.  for  so  many  years  as  B.  hath  in  the 
manor  of  Dale,  and  B.  hath  then  a  term  in  the 
manor  of  Dale  for  ten  years,  this  is  a  good  lease 
by  A.  to  B.  of  the  land  of  A,  for  ten  years."  This 
agreement  creates  a  tenancy  from  year  to  year 
with  an  incident,  and,  therefore,  no  deed  is  neces- 
sary;  and  further,  to  be  within  the  statute  8  &  9 
Viet.  c.  106,  the  term  must  be  necessarily  over 
three  years : 

Weld  V.  Boarfer,  11  Ex.  816 ; 

Beeson  v.  Burton,  32  L.  J.  33,  0.  P. ; 

Aihworth  T.  Hopper,  L.  Bep.  1  0.  P.  Dir.  VK ; 

Treaa  v.  Bavage,  4  £.  A  B  86 ; 

Berry  v.Lindltv^Z  M.  A  0.498} 

Lee  T.  Smith,  9  Ex.  662. 
Moreover,  it  does  not  iie  in  the  plaintiffs  mouth 
to  say  that  the  agreement  which  he  produced  at 
the  trial  onght  to  have  been  a  lease :  the  ciroum- 
atances  of  this  case  give  the  defendant  an  equitable 
interest  in  these  premises,  which  is  sufficient  to 
establish  his  right  to  judgment  against  the  plain- 
tiffs. Malins,  V.G.  referred  to  Doe  dem.  Warner 
V.  Broton  in  Re  King's  Leasehold  Estates,  Ex  parie 
East  ofljondon  Railioay  Company  (L.  Bep.  10  Eq. 
521) ;  and  also  to  the  same  case  Browne  v.  Wmnier 
(14  Ves.  156  &  409),  as  it  came  before  Lord  Eldon 
apon  a  bill  by  the  tenant  against  his  landlord,  and 
also  upon  an  injunction.  The  landlord's  demurrer 
was  overruled.  "  I  suppose  "  (said  Kalins,  Y.C.), 
"the  parties  finding  Lord  Eldon's  opinion  was 
that  there  was  an  equitable  interest,  did  not  go 
any  further,  and  the  tenant  continued  in  posses- 
sion. Therefore,  upon  principle,  I  am  perfectly 
satisfied  that  a  tenant  who  has  an  agreement  with 
his  landlord,  that  the  landlord  will  not  turn  him 
out  so  long  as  he  pays  his  rent,  has  a  right  to 
retain  possession  as  long  as  the  landlord's  interests 
exists. 

MaitheuiB,  Q.C.,  in  reply.— A  defendant  in  a 
County  Court  can  obtain  equitable  relief  only 
upon  a  coonterolaim,  and  no  snch  proceeding 
appears  in  this  case.  Lord  Eldon,  in  his  judg- 
ment in  .Browne  v.  ^ar7ier,  at  p.  158,  recogoises 
the  propriety  of  the  decision  law,  and  neither 
on  the  demurrer  nor  on  the  injunction  expresses 
any  such  ouinion  on  the  equitable  right  as  that  in* 
feri-ed  by  ilalins,  Y.C. 

Cur.  ado,  vvlt. 
Non,  16.— Clbasby  B,  delivered  the  following 


written  jndii^ent : — ^This  was  an  action  to  mow 

the  possession  of  a  honsQ  which  had  beea  let  b 
one  George  Wood  to  the  defendant.  On  tluim 
Sept.,  Wood  had  served  a  ncriiioe  to  quit  on 
25th  March  following,  and  the  questiiat  n 
whether  after  the  expiration  of  that  notioe.thi 
defendant  had  any  interest  in  the  premiaei.  Iht 
demise  was  by  writing  under  the  handofTn^ 
without  seal,  and  purported  to  let  the  pmwi 
to  the  defendant  as  tenant  from  year  to  jm, 
from  the  25th  March  18j^,  and  for  so  long  m  k 
continued  to  pay  the  rent  and  Wood  hid  poverv 
let ;  and  there  was  aatipalafeion  that  tbedekeika 
should  procure  lUl  the  beer  sold  or  ooaiml 
on  the  premises,  from  a  public-lionse  ofWiei 
It  is  set  out  at  length  in  tfae  case.  The  qnKioi 
was,  having  regard  to  the  Statute  of  Fr«ids,a^ 
the  statute  8  &  9  Yict.  c  106,  s.  3,  what  a  ita 
efi'ect  of  the  instrument,  and  what  interst  U 
the  defendant  take  under  it  f  It  wiU  be  obeeml 
that  the  stipulation  that  the  defendant  sb«ll  boi 
be  disturbed  in  his  tenancy-  so  long  as  be  pftnlsi 
rent  haa  this  qualification,  so  long  as  the  Uadkri 
has  power  to  let.  These  words  which  i 
qualification  upon  the  interest  intended  to 
created,  cannot  be  rejected  as  of  conrse.  Tfa» 
plaintiff  relied  on  the  case  of  Doe  v.  Brotm  ^ 
East,  165),  where  it  was  held  that  a  simikr  \am, 
80  far  as  it  created  any  interest  beyond  a  tamitj 
from  year  to  year,  was  void.  This  was  bdbie  tM 
statute  of  Victoria,  which  made  a  deed  nenxamj 
for  all  leases  exceeding  three  yeara  and  iMted  i(P 
this,  that  the  interest  caraated  was  a  freehold  im 
so  far  as  it  was  greater  than  a  tenancy  inm  jm 
to  year. 

The  learned  counsel  for  the  defendant 
guished  the  present  case  on  the  ground  thxt  tta 
continuance  of  the  term  did  not  wholly  ^ffd 
upon  the  will  and  act  of  the  lessee,  as  in  tbe  on 
cited ;  in  which  case  the  uncertain  interest  ««di 
be  a  freehold  one,  but  this  was  a  qoalifiatia 
which  introduced  the  will  of  the  lessor,  m,tii 
capacity  to  let  depending  not  neceseahlj  aw 
his  capacity  at  the  time  of  the  agreement,  ha 
capacity  afterwards  acquired ;  and  it  was  soggefid 
that  the  lessor  might  be,  and  indeed  was  Ksai 
from  year  to  year  himself.  And  furth«-,  it  «■ 
contended  for  the  defendant  that  wbstenrtti 
legal  interest  of  the  lessee  roi^t  be,  be  aeqnni 
at  all  events  an  equitable  right  to  an  exteosiia  ' 
the  term.  And  for  this  the  decisiim  cf  La' 
Eldon  was  referred  to,  when  the  same  ase  turn 
before  him  as  that  reported  in  8  East,up(nsbu 
for  specific  performance  by  granting  a  fad 
lease.  The  case  is  reported  in  tfae  14ch  toI  4 
Yesey  jun.,  and  it  appears  that  JjotA  Bd* 
overruled  a  demurrer  to  the  bill  forwantrftqffl^ 
(p.  156),  and  that  an  injunction  (^;ainst  tbc  tarn 
was  allowed;  though  what  became  of  the  nst  wl 
whether  the  injunction  was  continued  did  iS 
appear :  (14  Vesey  jun.  409.)  ,It  i^uld  beoow' 
that  the  i^reement  in  that  case  contained  a 
that  the  tenant  was  to  receive  £40  on  a  fltaV 
of  tenancy,  and  upon  this  Lord  Eldon  relied  ^ 
both  occasions  when  the  case  was  faefere 
shewing  that  a  lease  was  necesisary  to  oiiiy  Ml 
effect  the  intention  of  the  parties.  There  i>* 
such  clause  in  the  present  agrewneoC  Tit>* ' 
other  authorities  were  itferred  to,  ud 
others  particularly  the  case  Ss  Kino't 
Estates  (L.  Bep.  16  £q.  521),  in  wUoh  •  |^ 
hdding  under  a  similar  WB^mwntvHlMiia'i* 
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to  compensation  bcrfond  hi  si  yearly  tenancy,  when 
the  property  waB  compulsorily  taken.  The  authori- 
ties do  not  apply  to  the  present  oase  by  reason  of 
l^e  additiontu  condition  "  so  long  aa  the  lessee  has 
power  to  let."  It  appears  to  me  tiiat  this  claase 
(whioh,  as  before  otwerved,  cannot  be  rejected  as 
neceasarily  unmeaning,  and  themeaninff  of  which 
oan  only  be  arriTed  at  hj  oonjeoture),  introdnoee 
■B  nnoertani^  which  makes  it  impoesible  to  give 
effect  to  the  lease  as  conferring  any  jparticular 
estate.  This  objection  equally  applies  whether  the 
legal  or  equitable  estate  of  the  defendant  is  con- 
aiSered.  Another  oltfection  was,  that  in  addition 
to  the  rent,  th^  was  in  this  case  a  Itart^r  con- 
sideration for  the  lease,  viz.,  the  procnrinj;  all  the 
beer,  &o.,  at  the  public  house  oif  Mr.  Wood,  and 
that  the  other  eri^nce  showed  that  less  than  two- 
thirds  of  the  value  was  reserved,  so  that  the  case 
was  taken  ont  of  the  2nd  section  of  the  Statute  of 
Frauds ;  and  though  not  within  the  first  section  of 
the  Statute  of  Frauds,  being  in  writing,  the  lease 
was  void  at  law  by  virtue  of  the  statute  of  8  &  9 
Tict.,  for  not  being  under  seal.  It  followed  from 
this  that  the  only  le^i  estate  of  the  defendant 
was  tiiat  derived  nom  t^e  yearly  payment  of  rent, 
tIl,  a  tenancy  from  year  to  year,  and  that  the 
lease  being  void  there  was  nothing  to  give  the 
defendant  any  eqnitable  Mtate  beyond  bis  legal 
tenancy.  It  is  unnocessary  to  conaidar  other 
objections,  but  it  seems  clear  that  if  the  defen'' 
dwt  was  entitled  to  any  lease  beyond  the  lease 
from  year  to  ^ear,  the  lease  should  contain  a 
clause  of  forfeiture  upon  non-payment  of  rent 
and  non-performance  of  iK>venants.  In  a  lease 
from  year  to  year  such  a  clause  is  unnecessary,  be- 
cause the  landlord  can  always  pnt  an  end  to  the 
tenancy  by  a  six  months'  notice.  But  if  a 
lease  were  granted  it  is  by  no  means  clear 
that  it  ought  not  to  be  in  such  a  form  as  would 
make  the  discontinntng  the  use  of  the  premises  as 
a  dining  room,  and  letting  them  as  provision 
stores,  followed  by  their  being  abut  up,  a  forfeitore 
of  the  lease.  This  only  shows  further  how  unde- 
fined and  UDcert^n  the  interest  of  the  drfendant 
was,  except  so  far  as  it  was  an  interest  as  tenant 
from  year  to  year.  As  I  think  the  ooly  interest 
of  the  defendant  was  terminated  1^  the  legal 
notice  to  quit  (which  is  an  answer  to  the  first 
question),  it  is  unnecessary  to  say  what  would  be 
the  effect  of  the  demand  of  possession  after  Mr. 
Wood's  death,  if  the  notice  had  been  inoperative. 
I  do  not  think  that  a  question  arises  in  the  present 
case  what  would  be  the  result  of  a  proper  appli- 
cation for  a  specific  performance  of  the  agreement, 
as  there  is  no  counter-claim,  and  the  only  ques- 
tion is  whether  upon  the  agreement  as  it  stands 
without  explanation  there  is  a  defence  to  the 
•ction. 

Okotb.  J.— I  agree  with  my  broker  Gleasby. 
The  equitable  qnestion  is  not  before  ns,  as  the 
natter  is  here  raised.  The  craestion  speoifioally 
nserved  is  whether  or  not  we  tenancy  of  the 
defendant  had  been  determined  by  the  notice  to 
qnit ;  as  to  tiie  answer  to  that  question,  I  have 
oonifi  to  the  con<dusion  that  toe  defendant's 
tenancy  was  so  determined.  I  should  have  been 
glad  to  carry  out  the  apparent  intenUcm  the 
parties  at  the  time  of  the  agreement,  but  the 
authorities  against  it  are  too  strong.  The  County 
Oourt  Judge  may,  if  he  think  fit,  ulow  a  connter- 
elaim  to  be  added,  and  decide  whether  the 
defendant  is  entitled  to  any  equitable  relief, 
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but  on  the  iieigBl  pcnnt  reserved  the  plaintiff  is 
right.  Judgment  for  plaintiff. 

Solioitors  for  plaintiff.  Walker,  Son,  and  Fidd, 
for  E.  W.  Bewley,  Oimvesend. 

Solicitor  for  defendants,  T.  Sitmey,  for  A. 
Tolhvret,  Oravesend. 


IttHicfal  Committee  of  t!ie  yribg Council. 

Tuesday,  Dee.  5j  1876. 

(Present  the  Eight  Hons.  Lord  Blackbuen,  Sir 
J.  W.  CoLvlLE,  Sir  Ba&nes  Peacock,  Sir  UoH- 
TAouE  Smith,  and  Sir  Bobbrt  Colueb.) 

The  Cbbdii  FoifctBB  or  MAUKnius  v.  Paturait 
AMD  others,  (a) 

OH  AFPBAIi  FROl^THE  SUPB'^kB  CODRT  OF  1CAUIUT1T78. 

Practice — GoaU— Appealable  value. 
Appeals  to  the  Judicial  Commiltee  merely  for  the 

sake  of  eoete  wiU  not  be  allowed,  even  iftlie  eoett 

amount  to  the  appealable  value. 
This  was  an  appeal  from  a  judgment  of  the 
Supreme  Oourt  oi  Mauritius,  pronounced  in  Jan. 
15tli,  1875,  in  a  snit  in  which  the  present  respon- 
dents were  plaintiffs,  and  the  preseut  appellants, 
together  w^  other  persons  who  did  not  i^ipeal, 
defendants. 

Th»  feats  appear  snffidentty  in  the  judgment  of 
their  LOTdshtps. 

LeUh,  <^0.  and  JiwnZsy  Bmith  appeared  for  the 
appellants. 

The  respondents  did  not  appear,  and  the  appeal 
was  consequently  heard  eat  parte. 

At  the  conclusion  of  the  argument  their  Lord- 
ships* indgment  was  delivered  by 

Sir  Barnes  Peacock.— In  this  case  the  action 
was  brought  by  Paturau  and  others  to  cancel 
a  contract  which  they  bad  entered  into  with 
Charles  Mauris,  and  to  authorise  them  to  re- 
move  certain  machinery  which  they  had  set  np 
upon  a  sugar  estate  of  Charles  Maavis,  he 
having  failed  to  pay  them  the  price  of  the  said 
machinery.  At  the  time  when  the  contract  was 
entered  into  by  Mauvis  the  estate  had  been  mort- 
gaged by  a  parson  under  whom  he  claimed  to^ 
amongst  other  persons,  the  Credit  Foncier,  and 
Uiey  olaimed  to  have  the  right  to  the  machinery, 
notwithstanding  Paturau  had  not  been  pud. 
Pending  the  smt  an  order  was  made  for  the  sale 
of  the  e<(tate  which  had  been  mortgaged  to  the 
Credit  Foncier  upon  the  application  of  that  com- 
pany, and  the  estate  was  sold,  after  notice  of  this 
action,  to  the  purchasers,  who  were  informed  that 
they  wonld  purchase  subject  to  the  decision  of  the 
court.  The  Credit  Foncier  were  paid,  and  fhUy 
paid,  all  their  principal  and  interest  out  of  the 
money  which  the  estate  realised,  and  the  only  per- 
sons remaining  interested  in  the  case  were  the 
pnrchasers  who  had  been  made  parties  to  apd  who 
defended  this  snit,  but  who  do  nob  think  it  neces- 
sary to  appeal  agunst  the  judgment.  If  the  judg- 
ment be  set  aside,  the  CrBOit  Fonoier  will  get 
nothing ;  the  purohasers  will  be  entitled  _  to 
the  machinery.  Whatever  may  be  the  dedaion 
<^  this  tribunal  upon  this  appeal,  the  Credit 
Foncier  would  get  no  benefit  whatever.  The 
only  ibterest,  therefore,  the  Gre^t  Fonder  can 
have  is  to  have  the  jn^rment  reversed,  with 
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■appeiUs  are  not  alloved  to  Her  Hajestj  in  Connuil 
merely  for  the  sake  of  coats,  nor  (i£  they  were)  do 
the  cfMtB  amoanb  to  the  appealable  value  nor  to 
'the  aam  which  the  Credit  Fonder,  when  they 
^pealed,  alleged  to  be  the  amoant  involved. 
Ui^er  these  circuraatances  their  LordabipB  are 
most  dearly  of  opinion  that  the  Credit  Fonder 
ham  no  hctu  ttamdi  as  appellants,  and  come- 
Ainently  tfa^  will  humbly  adnse  Her  Majesty  that 
ibe  appeal  be  dimuBsed. 

BoliffltoiB  for  the  appeUanta,  FUtx  and  Co. 


Nov.  7,8,  9,  and  11. 1876. 

<(PreseDt  the  Bight  Hods.  Sir  B&hnes  Peacock,  Sir 
BoBSBT  CoLUBK,  and  Sir  Hknat  Ksatimg.) 

TBB    ICaYOB,  &C.,  CW<  IfoiriKBAL  V.  BeOTS  AlTD 
ANOIHER.  (a) 

•ox  APPEiL  FBOH  THZ  COUKT  Ot  QUXBll'S  BBHCE  TOB. 
THE  PftOVINCB  or   QTJIBBC,  CANADA. 

Law  «/  Lower  Canada — Eig^  of  appeal — Code  of 
Procedure,  aeeU.  1114,  1115,  1116— Statute 
27  ^  26  Ftoi  e.  W—CommiBaio»en  i»  expropria- 
tion—Want  of  dSigmwe — Proepeeiwe  value  of 
land. 

The  rule  ofEnglieh  law  ihai  an  appeal  does  not  lie 
vnUes  given  by  expreea  legituUive  enactment 
does  not  prevetU  in  French  or  Canadian  law. 

By  a  colonial  ttatute,commi$8ioner$  toere  appointed 
to  fix  the  eompeneation  to  be  paid  for  property 
■(iwen  for  public  improvements,  who  were  to  make 
■a  report  to  be  conjCrmed  by  tlie  Superior  Court, 
from  tohich  there  toae  no  appeal.  The  Act  con- 
tained a  further  provision  that  if  the  com- 
fniaeioners  did  not  fulJU  their  duties  in  a  diligent 
manner,  they  might  be  remov  ed  on  petition  to  the 
Superior  Court. 

JSPeld  {aiming  the  judgmeni  of  the  court  6«Iow), 
fhat  the  Court  of  Queen's  Sench  had  juriediefion 
to  entertain  an  appeal  from  the  Superior  Court 

rn  a  petition  under  the  Act,  and  further  that 
adoption  of  an  erroneous  principCe  in  estimat' 
ing  the  value  of  property  did  not  amount  to  a 
want  of  dUigenee  wiihin  the  meaning  of  the  Act. 
TA«  prospective  value  of  land  it  not  to  be  emcluded 
from  a  vaLiuJion  voider  f&s  Act. 
Upon  a  question  of  proe^ure,  the  Judieitd  Com- 
mittee wiU  be  unwilling  to  reverse  the  decision  of 
a  colonial  court. 
Tbb  was  an  appeal  from  the  Court  of  Queen's 
Bench  for  Lower  Gaoada,  which  had  rerersed  a 
4eoistoii  ot  the  Saperior  Gonrt  in  fikvonr  of  the 
appellants. 

Tha  appellaati  were  tlie  Uayor  and  Corpc  ration 
■of  Montreal;  the  respondents  were  two  of  the 
'"oonmiaaionavinexpropriation,"^f9pointed  onder 
4be  Coloniad  Aot,  regalating  expropriations  in  the 
<3ity  of  Montreal  (27  &  28  Vict.  c.  60),  to  fix  the 
«BM)nnt  of  compensation  to  be  paid  by  the  appel- 
lants far  a  certain  lot  pt  ground  and  boilaings 
wfaidi  tiiey  had  resolved  to  acqaire  for  the  purpose 
'of  widening  a  street  in  the  City,  of  KonteeaL 

By  sect.  13,  snb-sect.  12,  of  the  Act  the  oomniis- 
fiionera  were  directed  (to  uiake  a  report,  to  he  con- 
Armed  and  h<»nologated  by  the  Superior  Court,  and 
at  wasprovided  that  this  "  confirmation  and  homolo- 

(<!}  Bapntwl  bf  0.  K.  Haldo,  Siq.,  ButlMw<«t-law. 


any  appeal." 

By  sect.  13,  sub-sect  9  : 

If  one  or  mora  of  the  uid  oommiasionCTS,  at  ai^  time 
after  their  appc^tment,  shall  £bU  in  the  dae  perfonBaan 
of  thedntieaawignsdtotii— inandbr  the  pwusutAat, 
orsballaotfnUU  the  nid  iTiWiii  in  ■  riillifiil.  iinitinil. 
and  impartial  manaer,  it  shall  be  lawfnl  tor  the  notpw 
ti<m  of  the  said  d^,  hj  its  attoni«7i  to  apply  hj  — ii—it 
petition  to  the  said  Sapanor  Court,  ta  to  a  judM  tb«M^ 
as  the  ease  msj  be,  to  stay  the  prooesdiBf  «  the  waia. 
ooniiniaaicnHn,aadtOTmBo*eaBa  rqilaoatta  saU 
uiMiotier  or  ooatniasionen  who  aajbava  Ibrfealsdar 
Tiolatad  bis  or  their  oblifatioii*,  and  upon  moA  pstitioa 
tbeaaid  oowrtor  ajadgemajr  ia«ne  andtardecsaa  n^be 
deemed  "  oooftmaatda  to  jostuML** 

In  the  present  case  there  was  a  rerr  wide 
dtfEerenoB  between  the  valuation  fixed  ^ 
respondents  and  that  ot  their  oo-aomiiiiaaoiier»  a 
Mr.  Maaaon,  who  dissented  firom  tiwv  rnCHrb  and 
made  a  repcwt  of  his  own,  in  which  he  fixsa  a  mnc^ 
smaller  sum. 

The  appellanta  therenpcm  presented  a  petition  fee 
the  Saperior  Court,  in  which  they  daofpi  the 
appellants  with  unfairness  and  parnali^  in  their 
award,  and  prayed  for  tbMr  ranovsL 

The  case  was  heard  before  Berthelot,  J.,  whri,  in 
Sept.  1870,  gave  jodgment,  exonerating  the 
respondents  from  the  charges  of  unfairoees,  but 
removing  them  from  their  xxnitioos  as  commis- 
sioners on  the  ground  that  they  had  included  the 
protective  value  of  the  land  in  their  award,  and 
that  this  prindple  of  valuation  was  erroneous,  and 
amcKinted  to  a  want  of  diligence  within  the  mean- 
lag  of  the  Act. 

The  respondents  ai^pealed  to  the  Court  dt 
Queen's  Bench,  and  in  Sept  1873  the  judgment 
the  Superior  Gonrt  was  tenreraed  by  Dmm- 
mond.  Badgley,   Monk,  and  Taschereau,  JJ., 
Bnval,  G.  J.  disaanting. 

From  that  jadgment  this  aniMal  was  fannght 
to  the  Privy  ConnoiL 

Fry,  Q.G.  and  Oibhe^  appeared  for  Ow  appel- 
lants, and  oontended  that  the  Ooort  of  Qnesa'a 
Bench  had  no  jnrisdution  to  eotertain  the  appeaL 
The  decision  <n  the  judge  of  tSM  Supmor  Oeazt 
was  final.  This  being  a  private  and  local  Act,  no 
appeal  can  be  given  by  the  general  law  as  oob- 
tained  in  the  Code  of  Civil  Procedure,  if  it  is  not 
given  by  the  Aot  itself : 

The  Attomey-Oenerdlr.  SUlem,  19  L.  T.  Sn.  KB. 

434;  lOH  of  L.<:^.7M; 
Birlcenhead  Docks  v.  L«rd.  83  L.  J.  4G7,  Ch.  ; 
ntxeenid     OhMMuyi,  6  L.T.  Bap  N.8.  »; 

The  Oode  itaelf  shean  tiiat  an  wpeal  was  not 
intended  in  such  a  case  as  tlua.  Saet.  1115  od^ 
applies  to  "judgments,"  and  this  was  in  the  nature 
of  an  "Older.  As  a  general  rule^the  Hooae  of 
Lords  has  an  a^ieal  in  all  oases  from  the  Gonrt  of 
Chanoory,  bat  never  under  a  statutory  jnris£ediMi 
onlesB  it  is  given  expressly  by  the  Aot : 

BsModistfi  iritt,lL.T.  Bap.  N.S.436;  MkOB; 

WaU  V.  The  Attornsy-Qtaeral.  U  Fiioe,  043  i 

Btgnald  v.  Spring/Md,  7  CL  A  Fin.  71 . 

Bttbsequsnt  ^;enoral  legislation  oanuot  affset  a 
previous  specul  Aot  Further,  theendeaoe  ahonn 
that  the  decistoii  of  the  jn^o[e  of  the  Superior 
Court  wu  correct. 

Bompas  and  K.  E.  Dighy,  for  tha  xwpandsite 
argued  that  this  was  a  "  final  rndgmeHt,"  a^ 
therefm  snso^tible  of  appeid.  In  Preooh  jane* 
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■pradBDoe  there  ia  no  difierence  between  "jadg- 
ments  "  and  "  orders."  Tbe  onlj  cases  in  which 
an  appeal  is  ezcladed  is  in  money  matters,  when 
the  amount  at  stake  is  trifiinff.  Tbe  oase  of 
Srown  v.  The  Oure  of  Montreai  (31  L.  T.  Bep. 
N.  S.  555;  Xj.  Rep.  6  F.  G.  157)  was  a  proceeding 
by  wtandamatt,  but  it  was  never  saggested  that 
an  a;^>Ml  woald  not  lie.  The  case  of  the  right  oE 
the  Hoose  of  Lords  to  hear  appeals  is  not  appli- 
cable to  Canadian  iarisprndeuce.  If  there  was 
no  right  of  appeal  Mfore  tbe  passing  of  the  Code 
it  was  giren  by  the  Code,  for  a  private  and  special 
Act  may  be  snparaeded  by  a  pnUio  general  Act : 
{Stewart  t.  Jones,  !^  L.  J.  1,  Q.  B. ;  lS«  Omtldidd 
Burial  Board,  19  Bear.  153;  24  L.  J.  585,  Ch.) 
Besides  the  judicial  committee  will  not  distarb 
the  decision  of  the  Colonial  Gonrt  in  point  of 
practice :  {Boston  v.  Lalieort,  22  L.  T.  Bep.  N.  S. 
735 ;  L.  Bep.  3  P.  C.  157).  The  judge  of  the 
Superior  Court  was  not  jnatified  in  ma  uding  by 
the  eridence  before  him. 
Fry,  Q.C.  in  reply,  cited 

O'SulUvoM  T.  JSiOfiAMW,  7  a.  A  Fin.  85,  note. 
At  the  oondnsion  of  the  arguments  thdr  Lord- 
ships gaTe  judgment  ae  foUowa  :  This  is  an  appeal 
from  uie  judgment  of  tbe  Conrt  of  Qoeen's  Bench 
of  Lower  Canada  (appeal  side).  deUrered  on  tbe 
20th  Sept.  1873,  Terersing,  in  favour  of  the 
preaent  reBpondenta.  the  jndgment  of  the  Soperior 
Court  nttin^  at  Vonbeal  of  Sept  17tfa,  1870, 
upon  a  petition  of  the  appdlante.   Tbe  jndgmuit 
of  the  Snperim*  Court  stayed  the  procfledinga  of 
the  preaent  respondenta,  comsiiesionerB  in  expro- 
priation, and  of  one  Damaae  WMSfm,  thttr  co- 
oommissioner,  and  removed  tbe  respondents, 
replitcing  chem  by  two  other  persons  mentioned 
in  the  judgment.    A  petition  similar  to  that  of 
the  appellants  was  presented  at  the  same  time  to 
the  Soperior  Goort  by  Waltn*  Benny  and  otherB, 
and  the  judgments,  both  of  the  Superior  Court 
and  of  the  Court  of  Appeal,  were  delivered  on 
both  petitions.   Leave  to  appeal  also  was  granted 
to  all  the  parties,  as  well  as  to  the  ap^lants. 
There  is  no  appeal  lodged  by  Walter  Benny  and 
othersaffaioBt  the  jndgment  of  tbe  Gonrt  of  Queen's 
Bench,  bnt  the  case  for  the  ai^ltants  states  that 
the  appeal  ia  proaaonted  not  only  on  their  own 
behalf,  bat  on  behalf  of  those  patties.  The  case 
tnma  npon  the  poweni  and  duties  ol  the  comnus- 
sinters  in  expropriation  appoinMed  onder  a  statate 
paaeed  by  the  Provincial  Parliament  of  the  27  & 
28  Yict.  o.  60.   Tlmt  Act  reoites  that  in  conse- 
quence of  tbe  rapid  extension  of  the  city  of  Mon- 
treal, it  became  necrasaiy  to  lay  out  streets  and 
make  other  arraDgements  for  tbe  pnblio  con- 
venience, and  l^at  difficulty  and  delays  were 
oftentimes  experienced  in  doing  so  by  reason  of 
the  defect  of  tbe  laws  then  exiscing.    We  are 
informed  t^t  the  mode  of  proceeding  to  expro- 
priate before  the  Act  was  to  make  the  valuations 
by  means  of  tbe  intervention  of  juries,  aa  with 
ua,  in  cases  where  agreements  cannot  be  come  to. 
The  Act  goes  on  to  give  power  to  ^e  oorporation 
of  the  oity  to  adopt  various  vraye  of  making  tbe 
improvementa  in  qnestion,  and  to  direct  whether 
they  are  to  be  paid  fbr  ont  of  the  funds  ci  the  city 
Or  whether  the  oost  is  to  be  assessed  upon  persons 
interested  in,  and  benefited  by,  tbe  improve- 
ments.    If  the  council  cannot  enter  into  an 
amicable  agreement  with  tbe  owner  of  any  laud 
whioh  it  may  be  necessary  to  take  for  the  purpose  of 
those  improvements,  thvf  ore  then  to  proceed  in  a 


way  pointed  oat  by  the  Act.  tiz.,  that  having 
given  public  notice  of  their  iotention,  and  a 
specif  notice  to  the  owner,  they  are  to  apply  to 
the  Soperior  Court  or,  if  the  conrt  be  not  sitting, 
to  a  judge  of  that  court  in  chambers,  to  choose - 
and  nominate  three  competmt  and  disinterested 
persons  to  act  as  commisBioners  to  fix  and  deter- 
mine the  price  or  compensation  to  be  allowed 
for  tbe  property  so  to  be  taken ;  and  there  is  a 
aub-seotion  which  obliges  tbe  parties  named  to- 
aocept  tbe  nomination  under  a  penalty  speoifiad. 
The  oommissionera  ho  appointed  are  to  be  nron,. 
and  invested  with  the  powers^  and  to  have  the 
duties  of  experts  in  oondncting  their  valnatiim. 
It  is  their  duty  to  "  determine  the  amount  of  tbe 
price,  indemnity,  or  compensation  whioh  they 
shall  deem  just  and  reasonable "  for  tbe  land  to- 
be  taken  **  or  for  the  damage  caused  by  amob, 
exproprialion,"  and  they  are  invested  with  powiera 
to  examine  witnesses,  to  call  for  deeds,  and  sd) 
other  powers  necawary  -for  the  performanee  of 
their  office.  In  case  o.^  difference  t^e  nlnatsoo 
of  the  majority  is  to  [H«vail.  There  is  then  tfa& 
{vovision  upon  whioh  this  case  mainky  tmne, 
which  is  contained  in  sob-section  9  of  the  Aet. 
That  snb-section  provides,  "If  one  or  more  of 
the  said  oommisaiooers  at  any  time  after  their 
appointment  shall  fail  in  the  due  performance  of 
tbe  dotiea  assigned  to  them  in  and  by  tbe  j»<eseBt 
Act,  or  shall  not  fnlfil  the  sud  duties  t»  ufia^hfid, 
diligent,  and  impartial  manaer,  it  shall  be  hwrf  al 
for  the  oorporation  of  tbe  said  city  b^  it>  at- 
torney to  apply  by  summary  petition  to  tbe  saki 
Bupenor  eoart,  or  to  a  judge  thereof,  aa  the-  esse 
m^  be,  to  Btay  the  proceedings  of  tbe  said  oom- 
misaioners,  and  to  remove  and  to  replace  tbe- 
commissioner  or  commissiooera  who  may  hepe- 
forfeited  or  violated  his  or  their  (^ligations,  aad 
upon  such  petition  the  said  court  or  judge  may 
issue  such  orders  aa  may  be  deemed  conformable 
to  justice."  Tbeu  it  goes  on  to  provide,  that  so  - 
soon  aa  the  commissioners  shall  have  completed 
their  valuation  tbey  are  to  give  public  notice  to- 
all  parbiea  to  oocae  in  at  a  certain  time'  and  raise 
any  otgeotione  that  may  oooor  to  them  wi^ 
reterottoe  to  the  valnatioa  so  made,  and  whaob- 
therefore  in  some  sense  may  not  improperly  be- 
termed  a  preliminary  vataatioa,  beoame  t^  Aet 
goes  on  to  say  that,—"  it  shall  be  lawCirl  for  th& 
said  commissioners  to  maintain  or  modify  at  their 
own  diacrecion  tbe  appraisement  so  made  by 
them."  The  Act  then  provides  that  tbe  cor- 
poration shall  submit  to  the  said  Superior  Goort 
or  to  one  of  tbe  judges  the  report  oontaieing  the- 
t^praisemeot  of  the  commissioaera,  for  tbe  pur- 
pose of  beiug  confirmed  and  homologated  to  all 
intenta  and  purposes.  "And  the  said  oeort  or 
judge,  aa  the  case  may  be,  apon  being  satiated 
that  the  prooeediogs  and  formalities  hcreinbefbre- 
provided  for  have  bean  observed,  shall  pmneanee- 
the  confirmation  and  homologation  of  the  said 
report,  whioh  shall  be  final  as  regards  all  psrties- 
interested,  and  cooseqaeatly  not  open  to  any 
appeai"  As  to  that  judgment  try  homoU^fcioiv 
toerefine,  auy  appeal  upon  it  ia  thus  nndoDbledty 
taken  away.  Tbe  respondents  and  a  Mr.  Kseson- 
were  appointed  oomroiasioneva,  and  they  proceeded 
to  value  tbe  property  of  a  Mr.  Wilson,  who  was. 
the  owner  of  a  piece  of  land  whiebhad  a  douUe 
fronted  in  two  streets,  St.  Joseph'StreeC,  which  :t 
^  was  intended  to  enlarge,  and  another  street  called: 
1  McGiU-etreet.  It  ma  neqeaaary  toi&k^ 
Digitized  by 


street,  the  effect  of  which  wonld  be  to  dimioish 
the  fh)ntage  in  both  atreete.  The  connuisBionerB 
proceeded  to  valoe  ander  the  Act  of  Parliament, 
aud  there  waa  a  difference  ni  opinion  between 
tbem  as  to  the  valoe,  Mr.  Masson  maMng  the 
lower  estimate,  and  the  present  respondents 
making  their  estimate  oonsiderably  higher,  the 
higher  estimate  being  19,500  dols.,  and  the  other 
between  7000  and  8000  dols.  only.  The  respon- 
dents, howeTer,  having  given  the  pnblio  notice 
reqaired  hy  the  statute,  and  having  certain  facts 
bronpht  before  them  of  which  thej  say  they  were 
previons)ynoaware,redacedtheir  estimate  to  13,066 
dols.  Meanwhile  it  was  known  of  coarse  what  their 
first  yalaation  had  been,  and  this  appears  to  have 
excited  great  anrprise  and  diaappointmenfe  on  the 
part  of  tbosa  who  were  to  be  called  npon  to  oon- 
tribute  to  the  jwyment;  aooordingiy  petitions 
were  presented  to  the  Superior  Court  both  by 
Walter  Benny  and  others,  who  were  to  be  contri- 
batories,  and  by  the  corporation,  who  are  the 

S resent  appellants.  The  petitions  were  to  tbe 
apeiior  Coart,  and  contained  charges  of  very 
scandalons  fraud  and  partialitv  npon  the  part  of 
tbe  two  commissioners  who  had  made  the  higher 
valoatioD,  and  prayed  for  tbeir  removal  ana  for 
the  appointment  of  othnr  commissioners  in  their 
pTaoe.  Their  Lordships  think  it  unfortunate  that 
such  charges  were  made,  becanse  it  tnmed  out 
there  was  no  ground  whatever  for  them.  They 
wer«  made,  however,  and  the  lespondeDts  were 
called  upon  to  answer  them.  .  That  thoj  were 
called  npcm  to  answer  these  cha^esj  and  that  in 
a  {drmalway.appears  distinctly  from-the  following 
order  of  the  court :  "  Br  consent  of  all  parties  it  is 
ordered  by  hia  honour  Mr.  Justice  Berthelot  that 
delay  be  granted  to  the  4tb  Sept.  next  for  the 
said  commissionera  to  answer  the  petition  of 
tiie  said  Walter  Benny  et  al,  and  the  Mayor 
et  al."  Accordiogly,  they  appeared,  answered, 
and  pleadtid  to  tlie  petitions  in  a'.formal  way. 
To  those  pleas  there  were  replications,  uid 
the  case  proceeded  to  issue.  The  issues  having 
been  joined,  and  an  articulation  of  facts  delivered, 
witnesses  were  examined  on  both  sides ;  afld  after 
sufh  examination,  Mr.  Justice  Bnthelot  delivered 
thwudgment  of  the  court.  By  that  judgment  it 
war  decided  that  tbe  respondents,  alldioogh  not 
guilty  of  the  serioQS  changes  wGioh  were  made 
against  them,  had,  in  their  valuation,  adopted  a 
principle  which  was  so  palpably  erroneous  that 
Its  adopMon  amounted  to  a  want  of  diligence  that 
jastifled  tbe  court  in  ordering  their  remoral ;  and 
Bocordingly  it  was  ordered  that  they  should  be 
removed  and  othere  appointed  in  their  place, 
and  that  the  valuation  of  tbe  othere  should 
proceed.  Thereupon  the  present  respondents 
appealed  to  the  Court  of  Queen's  Bench  in 
(Atnada,  and  the  firet  question  that  ariaes  is 
whether  an  appeal  lay  from  the  judgment  pro- 
nounced by  tbe  Snperior  Court  to  the  Court  of 
Queen's  Bench.  That  question  turns  mainly  npon 
tbe  oonstruction  of  the  lll4th  and  1115th  utioles 
of  the  Code  of  "Frooedure,  which  embodies  the 

Provisions  of  previous  Acts  of  Parliament.  The 
114th  article  w  the  Code  provides,  that  error  may 
bt)  brought  by  means  of  a  writ  of  error  agunst  any 
judgment  of  the  So|^Tior  Court,  founded  npon  a 
eoeral  vradict  given  by  a  special  jury.    It  must 
e  brought  before  tbe  Court  of  Queen's  Bench 
sitting  in  appeal,  and  questions  of  law  are  only  to 


"  an  appeal  lies  to  the  same 
final  judgment  rendered  by 
ezoept  in  mattere  of  earti 
article  says :  "  An  appeal  al 
tory  judgments  in  the  follow 
in  piart,  decide  the  issues,  or 
doing  of  anything  which  can 
was  argued  that  the  decision 
was  not  a  final  juJgment 
that  article  of  the  C^e,  inae 
in  a  prooeeding  commenced 
provisions  of  uie  Act  of  Fi 
aad  bad  not  the  iocidoits  ol 
an  ai^Mal,  not  having  been  ii 
of  sammons,  the  ordiinry 
an  acUon;  ftiither  that 
able  by  trrit  d  ezeontio: 
a  decision  in  a  matter 
Court  1^  summary  and  I 
was  also  contended  that  ini , 
appeal  from  the  bomok^ti 
taken  away,  it  was  not 
lature  intended  a  proceediU] ; 
to  be  appealable.   On  the  : 
observed  that  the  terms  of  A 
are  quite  general:  "Any  i 
rendered  by  the  Superior 
sion  of  the  Superior  Court 
of  an  ordinary  jugemmt  nu  '■ 
required  in  a  case  where  I 
appeal  to  l^e  Court  of  Qi  i 
expressly  described  as  a  j 
wliioh  pronooncad  it  It  i 
was  commenced  by  petition  I 
tion  were  regularly  servei 
wore  by  the  court  t^led  m  : 
so  by  pleas,  to  which  there  i 
artiouutions  of  ftcts,  and 
usual  in  an  ordinary  suit, 
they  were  examined  and  t 
sides  by  the  advocates  of  I 
and  finally  judgment  was  : 
give  the  costs  which  we  i 
petition,  but  entuling  otht 
as  well  as  pecuniary  loss,  c 
suit.   The  judges  of  the  4  : 
considered  that  under  the 
to  the  real  substanoe,  and  i 
of  the  proceedings,  the  rei  i 
of  appeal  from  what  was  i 
poses  a  final  judgment  < 
They  further  held  that 
appeal  from  the  judgn 
report  was  to  be  confined 
which  it  applied,  and  conic 
tially  to  another  and  tots 
It  must  be  borne  in  min 
this  country,  that  an  ap 
given  b^  express  legislat 
prevail  in  French  or  Cf  i 
presumption  is  in  &vour 
one  of  the  judges  of  the  C 
terms  the  "  sacred  righ 
regard  to  these  consider 
vationa  of  Lord  Westbni^  i 
Board  of  Botttm  v.  Ldih 
22  L.  T.  Bep.  N.  S.  735), 

auestitms  <a  procedure  ti 
low  to  reverse  decision  i 
Colonial  Courts  unless  1 
that  their  proceedings  n 


ships  hare  come  to  the  conclasion  that  the 
indgment  of  the  Court  of  Queen's  Bench,  bo 
br  BB  it  admits  the  appeal,  shoald  be  ^rmed. 
Iliat  being  bo,  there  remain  the  questions 
betvem  these  parties  upon  the  merits,  and  th^ 
Lordships  entertain  a  clear  opinion  that  the  deci- 
oon  of  the  Court  of  Qaeen's  Bench  was  right 
in  reversing  the  judgment  pronoonoed  hy  the 
Snperior  Conrt.  It  is  necessary  to  see  upon  what 
ground  it  really  was  that  the  Superior  Conrt  pro* 
noanced  a  Bentenoe  of  removal  against  the  respon- 
d^mta.  TheT  expressed  that  ground  yfith  sufficient 
clearness.  Tbey  were  of  opinion  that  the  respon- 
dents in  making  their  valnation  proceeded  npon  a 
wrong  and  erroneous  principle,  not  justified  by, 
hot  contrary  to  law,  and  so  palpably  contrary  to 
law  that  the  adoption  of  it  necessarily  showed  that 
want  of  diligence  wbicb  woald  come  within  the 
provisions  of  the  Act  of  Parliament  to  which 
reference  has  been  made.  Even  if  the  resijondents 
had  adopted  a  wrong  principle,  their  Lordships  are 
&T  from  thinking  that  this  woald  of  itself  neces' 
sarily  justify  a  finding  of  "want  of  diligence." 
But  it  is  unnecessary  here  to  enter  upon  the 
disonssiou  which  seems  to  have  taken  place  in  the 
court  below,  as  to  the  exact  meaning  of  those 
wnds,  because  their  Lordships  are  unable  to 
concur  in  the  view  taken  by  the  Superior  Court 
as  to  the  principle  to  be  adopted  in  the  valuation 
of  land  to  be  expropriated  under  this  statute. 
The  Superior  Court  were  of  opinion  that  in  valuing 
snob  land  the  prospective  capabilities  of  it  are 
not  to  be  taken  into  consideration;  that  this  is  not 
a  legal  element  in  the  calculation ;  that  yon  are 
to  look  at  the  land  and  what  is  upon  it  at  the 
time  that  the  Talnation  takes  place,  and  that  yon 
are  nob  to  go  into  what  ihey  an  pleased  to  term 
hypothoticnl  or  speculative  inqniries  as  to  what 
pnrposes  the  land  might  advantageously  be  applied 
ta  Their  Lordships  are  opinion  that  the  prospec- 
tive capabilities  of  land  may  form,  and  very  often 
is  a  very  important  element  in  the  oalculation  of 
its  value,  and  therefore  they  cannot  concur  in  the 
view  of  the  Superior  Court,  which  seems  to  have 
supposed  that  that  consideration  was  to  be  ab- 
-solutely  excluded  in  a  vduation  under  the  Act  of 
Parliament.  The  learned  counsel  who  argued  on 
the  evidence,  was  desirous  of  showing  that  the 
respondents  carried  into  eSTect  the  principle  which 
they  adopted  erroneously ;  but  whether  they  came 
to  a  right  conclusion  upon  the  figures,  or  made 
■clerical  or  other  errors  which  might  be  easily 
rectified,  are  matters  upon  which  their  Lordships 
do  not  feel  it  at  all  necessary  to  give  an  opinion. 
The  respondents  were  removed,  not  for  baviug 
«anied  into  effect  a  right  principle  erroneously, 
but  for  having  adopted  an  erroneous  principle. 
Thwr  Lordships  consider  that  the  principle  adopted 
bj  the  respondents  was  not  erroneous,  and.  there- 
fore, that  the  inference  of  wank  of  diligence 
■drawn  from  it  fail^'.  On  the  whole,  their  Lordships 
are  of  opinion  that  the  Court  of  Qaeen's  Bench 
were  right  in  their  judgment,  and  will  therefore 
humbly  advise  Her  Majesty  that  that  judgment 
be  affirmed,  and  that  this  Appeal  be  dismissed 
with  costH. 

Solicitors  for  the  sppellants,  WUde,  Berger, 
Mom-e,  and  Wilde. 

Solicitors  for  the  respondents.  Freeman  and 
^othamley. 


jSuprtm  Conrt  of  ^' 

COURT  OF  APF 

SrmNGS  AT  LINCOI ! 

Friday,  Feb.  2. 

(Before  Jaus,  LJ.  and  Bketi 
JJA.) 

JUDD  V.  QbBEN.  (( 

Practice — Dismissing  appeal  for  to ; 
— Security  for  costs  of  appeal- 
1875,  Order  LVJIL,  r.  16. 
Where  the  Oourt  of  Appeal  had 
appellant  should   give  securi 
amount  for  tlie  coats  of  the  app  . 
appeal  sitould  not  be  set  down 
fourteen  days  after  KCurUy  had 
nine  months  tmeneards  the  ra ; 
Gtat  Vte  appeal  miglU  be  dismisi 
tiiat  the  appdlant  had  not  yet  ( 
order  to  give  security  for  costs,  i 
gave  no  explanation  of  the  delai 
The  coart  refused  to  give  the  appel 
and  dismissed  Uteappealvnih  eoi 
costs  of  the  motion  for  seemrUy 
the  motion  to  dtsm.ies. 
This  was  a  motion  to  dismiss  an 
of  prosecution,  .under  the  fol. 
stances : — 

On  the  7t.h  Dec.  1875.  Bacon,  Y.  i 
dismissing  the  plaintiff's  bill  (ex( ' 
as  related  to  bis  claim  to  aredem^ ' 
costs  as  against  all  the  defendul  i 
Bep.  N.  S.  597.)  .  * 

The  plsintifE  having  given  no : 
from  this  decree,  the  defendant  i 
Court  of  Appeal  to  order  the 
security  for  the  costs  of  the  ap  \ 
25tfa  April  1876,  the  Court  of  . 
order  that  the  plaintiff  should  giv 
amount  of  150L  for  the  oosts  of 
that  the  appeal  should  not  be  pla : 
for  bearing  ttU  fourteen  days  a  I 
bad  been  given,  and  notice  therea  I 
to  the  defendants. 

The  security  hot  having  been  |! 
dants,  on  the  27bb  Jan.  1877,  gave 
to  dismiss  the  appeal  for  want  of 
W.  R.  Oioen,  in  stapport  of  the  ii 
Kekewich  and  W.  Barber,  fbr  d 
in  the  same  interest.  | 

Bveritt,  for  the  plajutiff,  askei 
further  time  to  find  security,  hi: 
explanation  of  the  delay  which  h: 

The  CouBT  (Jumes,  L.J.  and  B 
lett,  JJ.A.),  refused  to  idlow  any  1: 
made  an  order  dismissing  the  s 
including  the  costs  both  of  the  mi: 
for  costs  and  of  the  motion  tQ  di: 
prosecution. 

Solicitors  for  the  ^)plicant,  Sa 
Baiteoek. 

Solicitors  for  other  defendants, 
A.  C.  Curtis  Haytoaird. 

Solicitors  for  the  plaintiff, _TolJa 


(a)  B^ortod  hj  H.  Fut.  Timi.,  iA> 


874-Tol.  XX1T.,N.8.] 


THB  lAW  TIMES. 


[Fab.  17, 1377. 


Ci.  OF  Aff.]         Thb  Gbsat  Avbtkauak  Gou>  HniKO  Cokfavt  v.  H&btis.        [Oc  ta  An. 


Jan.  11  and  J^'eb.  2. 
(Before  James,  L.J.  and  Baqqaluy  and  Baax- 
WKLL,  JJ.A.) 

The  Gbeat  Aubtaaiuk  Gtou)  Uihihg  Oomfaky  o. 
Mabtik.  (a) 

Traetice — Service  out  ^  thejurUdielion — Svideace 
of  cause  of  action — MitUa  of  Court  1875,  Order 
U.,r.4;  OrderXI.,rr.l  ^S. 

The  t^daoii  required  hy  Order  XI.,  r.  3,  tn  support 
of  an  application  for  an  order  for  leave  to  serve  a 
writ  of  summons  on  a  defmdant  out  of  the  juris- 
diction must  state  that  the  deponent  is  advised 
and  believes  that  there  is  a  good  cause  of  action 
arising  toiihin  the  jurisdiction,  and  must  state  in 
distinct  terms  what  the  cause  of  action  is. 

Decision  of  Maivns,  V.O.  reversed,  BaggaUay,  J.A. 
diesentiente. 

This  was  an  appeal  from  a  decision  of  Malins, 
V.C.  refasicg  to  discharoe  an  order  for  service  of 
a  writ  of  summons  on  Sir  James  l^urtin.  Chief 
Justice  of  Sydney,  Kew  Soath  Wales,  <Hie  ci  the 
defendants  to  the  action. 

The  hearing  in  the  court  below  is  reported  ante 
p.  70S,  where  the  facts  of  the  case  are  saffickently 
stated. 

Bir  James  Kurtin  appealed  from  the  Yioe- 
Chanoellor's  decision. 

Biggins,  Q.C.  and  Songster  Green,  for  the  ap- 
peUant.— The  endorsement  on  the  writ  of  som- 
nKms  bIiowb  no  case  coming  within  any  of  the 
claiueB  of  Order  XL,  role  1.  The  claim  on  the 
writ  is  that  a  certain  contract  may  be  uinnl^d, 
bat  therq  is  no  contract  within  the  jurisdiction 
of  the  court  with  which  Sir  James  Martin  is  con- 
cerned, nor  has  tbwe  been  any  breach  within  the 

i'urisdiction  with  which  he  is  concerned.  There- 
ore,  this  is  not  a  case  in  which  the  court  has 
power  to  make  an  order  for  service  out  of  the 
jurisdiction.  We  have  not  vet  been  served  with 
the  statement  of  claim,  and  theconrt  will  not  look 
into  it.  Bale  3  of  Order  XI.  provides  that  an 
application  for  leave  to  serve  the  writ  out  of  the 
jurisdiction  shall  be  supported  by  evidence  show- 
ing the  jprounds  upon  wnich  the  affidavit  is  made. 
The  plaintiffs  must  show  that  there  is  a  cause  of 
action  arising  within  the  jnrisdiction.  That  was 
reqiiired  under  the  old  practice  at  common  lav : 
(ptamottd  T.  Buttonr  13  L.  T.  Bep.  S.  800 ;  L. 
Bep.  1,  Ex.  130.)  And  rule  8,  of  Order  XI.  shows 
that  it  was  intended  to  preserve  the  old  common 
law  practice  in  this  respect.  At  all  events  the 
matter  is  one  altogether  in  the  discretion  of  the 
oonrt,  and  if  the  merits  of  the  case  could  be  gone 
into  it  would  be  seeu  that  tLe  statement  of  claim 
makes  no  specific  cbarf^  against  Sir  James  Martin, 
and  the  vague  allegations  made  by  the  plaintiffs 
do  not  justify  the  making  of  an  order  for  service 
out  of  the  jarisdiotion. 

Glasee,  Q.C.  and  Freeling  for  the  respondents. 
— The  statement  of  claim,  if  properly  read,  chaises 
the  appellant  with  fraud  and  conspiracy  in  gettm^i; 
up  a  company  which  was  got  up  and  registered  in 
this  country.  By  Order  X.,  r.  7  of  the  Consolidated 
Orders  of  the  Court  of  Chancery,  no  affidavit  such 
as  the  appellant  contends  for  was  required.  We 
snbmit  that  it  was  intended  that  the  Chancery 
practice  should  be  preserved.  Onr  afBdktvit  is  a 
sufficient  compliance  with  rule  3  of  Order  XI.  of 
the  new  Rulef*  of  Coort.    No  doubt  the  Coart  has 

(">  BtvoiMd  1>7  B.  Fmat,  Biv,.  BhBlctmt-LRir. 


a  discretion  in  the  matter.   That  was  so  mjJst 

the  old  practice  :  {Hatoarden  v.  Dwiiep,  2  Dr.  i 
Sm.  155;  Maclean  v.  Dawson,  33  L.  T.  Bep.  0.  & 
158;  4  De  O.  A  J.  150).  And  it  has  been  W  to 
have  the  same  discretion  nnder  the  new  pnclin 
(Preston  V.  Lamoni,  35  L.  T.  Bep.  N.  S.  L 
Bep.  1  £z.  D.  361).  and  ther^<»«  thoCiwitof 
Af^wat  will  not  intcorfere  with  tlie  discrebos  d 
the  Yioe-Chanoellor. 

Siggins,  Q.C.,  in  reply,  referred  to 

fo^fv.  jr(MlZardet.9L.T.Bsp.N.S.M;  11I»G, 

J.AB.  389-Mi 
Cassv  r.Amott,  95  UT.  Itap.it.  a.  m-.  L 

O.  P.  D.  S4 ; 

Coehuv  V.  Anderson,  8X^1.  Bep.  N.S. »»;  ISifi. 
J.  &3.SeS; 

Drummend  r.  Drammoitd,  14  L.  T.  B«p.5-S.BS: 

L.  Bep.  2  Eq.  335: 
Allh\uen  t.  Malgartso,  IB  L.  T.  Bsp.  N.  &  ai;L 

B«p.  3Q.B.340; 
Nswbyv.  ronOp|MH.a6I..T.Bap.K.S.m;l-l9- 

7.  Q.  B.  288 ; 
BdIob  of  Court  187S,  Order  II.,  mla  4  : 
Griffith's  Jadioatara  Aots  note  oa  Order  IL,xdsti 
D^s  Common  Law  Pnuitiae,3natripi. 

Freeling  was  heard  in  reply  on  tibe  cases  cited' 
by  Higgins  in  reply. 

Jaxxs,  L.J. — I  am  of  opinion  tliat  as  msttan 
now  stand  before  ns  the  order  of  the  Ytce-Chia- 
oellor  ought  to  be  discharged.  Hie  prscncs  d 
&e  Court  of  Chancery  aM  the  practice  of  tka 
courts  of  oomm(»i  law  uni^  the  Commoa  In 
Procedure  Act  were  different  with  reqvct  t» 
obtaining  leave  to  serve  a  party  abroad.  In  the 
Courts  of  Common  Law,  beyond  all  qneetkm.  h  wu 
required  that  t^ere  should  be  an  ^davit  showing; 
that  there  was  a  cause  ofaction,  and  that  the  caan 
of  action  oocnrred  within  the  jgriadiction.  Ap- 
parently that  was  not  re<fairea  in  the  Court  oT 
Chancery,  one  reason  being  that  tbe  Coait  of 
Chancery,  before  any  service  at  all  was  alloind, 
saw  that  the  whole  of  the  case  was  stated  on  the 
bill  which  the  court  might  see  before  it  allon^ 
service  of  the  bill  abrmul;  and  it  was  reqaoid 
that  the  bill  shoald  bear  the  stgnatore  of  oamad 
to  which  the  court  was  in  tbe  faatrit  of  pftjii^— as 
it  ought  to  pay,  and  as  it  always  will  bewamaled 
in  paying,  hereafterae  it  has  w>na  heretofore— Ae 
greatest  possible  respect,  and  the  signatate  of 
counsel  to  the  bill  was  to  that  extent  a  voocfacrr 
something  to  show  that  the  case  was  not  a  men 
fiction.  However,  there  is  now  no  ench  thing  « 
the  Coort  of  Chancery,  and  there  ia  no  snch  thiag 
as  a  court  of  common  law;  they  are  both  com- 
bined in  one.  The  hundreds  of  cases  in  the  Coort 
of  Chancery  and  the  many  thousands  of  cases  k 
the  courts  of  common  law  are  now  put  together  it 
one  mass,  and  are  dealt  with  in  the  same  manDo- 
for  all  parposes.  Now  what  is  it  reasooahk  to 
require  P  It  appears  to  me  that  the  coort  havisf 
a  discretion — and  it  is  admitted  on  both  sds 
that  the  court  must  have  a  discretion  in  la^ 
matter  of  the  service  of  a  writ  abroad— the 
question  ia  whether  it  will  brinj^  over  to  tia> 
ooutryan^  English  gentleman  residing  alinai« 
any  colonial  gentleman  in  high  office  onr  that 
without  being  satisfied  that  there  is  a  cmms  flf 
action  which  arose  here  against'him.  Befciei: 
brings  him  to  this  country  to  litigate  a  matter.  As 
court  ought  to  be  satisfied  that  there  is  reellya 
cause  of  action  and  that  that  cause  of  actioo  anise 
within  the  jurisdiction.  Now  in  this  case  is  afr  ^ 
to  me  that  when  the  writ  was  issued  Uiem  w  aa 
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■affidavit  before  the  court  verifying  tlie  canse  of 
action,  and  that  it  arose  within  the  jarisdiction.  If 
we  are  to  look  at  the  whole  matter  now  before  ns, 
the  statement  of  claim  and  the  affidavit  which  has 
lieen  pnt  in  in  answer  and  which  can  only  be  ad- 
missible for  a  limited  purpose,' possibly  the  Vice- 
'Gliancellor  was  right  in  saying  tiiereinw  a  case  to 
be  tried.  Bat  I  think  before  tbe  -writ  vras' issued  in 
the  flrfft  infltanoe,  there  ought  to  hare  been  an 
affidavit  o!  merits  to  this  extent,  that  is  to  say,  an 
affidavit  "bowing  in  tbe  clearest  possible  way  that 
the  Bolicitor  or  some  other  person  conld  say,  "  I 
hare  been  advised  and  believe  that  the  defen'dant, 
snoh  and  snch  a  man,  made  a  misrepresentation 
-with  regard  to  the  matter  in  question,  that  that 
misrepresentation  had  been  nsed  in  England,  and 
that  in  couseqnence  of  such  misrepreeentation  so 
being  nsed  in  England,  thecompany  have  been  put 
to  a  considerable  expense,  and  that  he  received  the 
profits,"  or  something  to  that  effect.  That  would 
have  been  a  cause  of  action,  and  a  cause  of  action 
arising  in  England.  There  is  some  difficnltr  in 
saying  what  onght  to  be  done,  but  something 
ecjoivalent  to  that  was  required  by  the  old  Com- 
mon Law  Procedure  Act,  and  that  ought  to  be 
done  beCore  a  driendant  residing  out  of  the  juris- 
diction can  he  called  apoo  to  answer  anything  that 
anybody  ofaooses  to  pat  into  a  writ  q£  snmrnons. 
I  shonld  be  very  much  shocked  if  I  were  made  a 
defendant  to  a  bill  or  a  claim  or  action  in  some 
very  remote  country,  and  that  were  done  which 
has  been  done  in  this  case.  I  think  there  can  be 
no  harm,  and  I  think  it  would  be  throwing  no 
•difficulty  in  the  way  of  justice  in  this  country — and 
this  country  is  the  proper  place  for  giving  relief — 
to  reqnire  the  plaintiffs  to  show  simply  the  short 
nature  of  the  case  which  is  intended  to  be  made 
against  the  defendant,  how  it  arises,  and  that  the 
person  having  the  conduct  of  the  case  has  every 
reason  to  believe  that  he  can  make  it  out-  I  think 
a  person  ought  to  have  no  difficulty  in  making 
such  an  affidavit.  Of  course  the  merits  of  the 
case  cannot  be  tried  upon  an  application  to  serve 
the  writ  out  of  the  jmisdiction.  I  am  of  opinion 
that  in  this  case  there  ought  to  have  been  snoh  an 
-^davit  in  the  first  instance;  hot  I  think  that 
this  is  certMnIr  the  first  time^  that  mie  has 
ever  been  hiid  down,  the  first  time  a  question 
has  ever  come  before  the  court  as  to  which  of 
the  two  practices,  the  old  practice  of  the  Court 
-of  Chancery  or  the  practice  of  the  courts  of  com- 
mon law,  is  the  one  which  onght  in  the  discre- 
tion of  the  court  to  prevail.  Therefore  I  suggest 
that,  although  I  take  a  different  view  from  the 
Vice-Chancellor  in  this  case,  yet  before  the  order 
ia  finally  set  aside  we  should  allow  the  plaintiffs,  if 
they  can  do  so,  to  make  an  affidavit  verifying  the 
case  to  the  extent  which  I  have  suggested.  If  they 
can  make  that  affidavit  it  is  nseless  to  put  them  to 
the  expense  of  getting  anew  writ. 

Baggaxlat,  J.A. — I  regret  that  I  am  unable  to 
adopt  the  same  view  of  the  question  now  nnder 
consideration  as  that  which  has  been  expressed  by 
the  Lord  Justice.  The  snbstantial  question  we 
ha^  to  consider  is  the  true  construction  to  be  put 
npon  tbe  1st  and  3rd  rules  of  Order  XI  of  tbe 
Bnles  of  Court,  1875.  Now  those  rules  are  to 
supersede  the  roles  previously  in  force  of  the  con- 
solidated orders  of  the  Court  of  Chancery,  and 
thel8bh  section  of  the  Common  Law  Procedure 
Act  aa  far  aa  regarda  actionR  in  the  superior 
oonrts.   I  have  been  very  much  perplexed  in  this 


case  by  the  difference  in  the  m  : 
with  regard  to  service  out  of  th 
the  two  claases  of  cases.  The  coi  ' 
in  the  Court  of  Chancery  has  I 
pointed  out  in  the  case  of  Sfa- 
(4  De  G.  &  J.  150).  That  was  a  : 
consolidated  orders,  and  it  was  1  i 
that  what  the  court  would  do  wfat  : 
was  made  for  leave  to  serve  a  ' 
jurisdiction  would  ba  to  examii  i 
!now  no  lAdavit  whatever  was  i  i 
purpose  of  showing  that  the  allej  i 
the  bill  were  true  or  not.  What  I 
Xnight  Brace  said  was  this  (4  De  I 
isimpossiblenottoobssrvethatno  : 
evidence  as  to  the  truth  of  the  f  i 
required."  And  then  he  went  on  i 
"  It  is  incumbent  on  the  court  to  1  • 
although  not  supported  by  evidei  : 
to  conceive  the  case  of  a  bill  so  p  i 
relating  to  such  a  subject  matte  , 
versy  tetween  persona  so  circumi  : 
court  ought  at  once  to  decline  to  a  '. 
this  is  a  esse  of  that  description.  Ii  ! 
the  argnmenb  with  the  orcumsta  . 
is  probably  demiinable,  not  on  tl  i 
case,  but  because  it  asserts  a  de: ; 
cussion  of  which  the  presence  in  i 
legal  personal  representative  oonsl 
to  the  law  of  England  may  be  re<  i 
not  allege  or  deny  (I  believe)  the  ( : 
a  representative,  and  he  thon^'  i 
case  in  which  an  order  for  servu  ; 
the  jurisdiction  should  be  disohar] ' 
Justice  Turner  pnt  it,  if  possible 
He  says:  "  I  wish,  however,  to 
that,  in  my  opiniou,  the  court  ha 
these  cases,  and  that  I  consider  i 
of  the  court  to  \orik.  into  the  bill  : 
of  satisfying  itself  how  such  d . 
to  be  exercised.  The  discretion 
judgmeat,  to  be  as  carefully  exn 
application  to  disofaaige  an  order  i 
out  of  tbe  jarisdiction  as  upon  th< 
cation  for  the  order."  Then  dow.  i 
tbe  present  Judicature  Acts,  by  v ' 
,  rules  were  introduced,  it  was  not 
the  Gonrt  of  Chancery  to  requirf 
as  regards  the  truth  of  the  fewts  w] : 
on  the  face  of  tbe  bill;  but  then 
the  opportunity  of  seeing  what 
as  stated  in  the  bill.  When  Oi 
Rules  of  Court  1875,  came  into  o| 
necessary  to  provide  for  the  ne  ' 
that  there  was  no  longer  a  bill,  ;i 
Was  necessary  that  something  shoi: 
which  would  correspond  (I  am  ii 
impression  of  the  rule)  with  tbe  : 
courts  had  before  them  under  tl: 
Therefore,  by  the  3rd  rule,  it  wai 
"  every  application  for  an  order  fo:: 
such  writ  or  notice  on  a  defendant  i 
diction  shall  bo  supported  by  evi(! 
vit,  or  otherwise,  showing  in  what  ]: 
sncb  defendant  is  or  probably  ma; 
whether  snch  defendant  is  a  Brii: 
not " — both  those  things  were  reqi: 
old  practice — "and  the  grounds  i 
application  is  made."  Now,  fehoB 
by  themselves,  certainly  convey  to 
there  is  no  intention  to  alter  the  o^ 
that  the  grounds  shonld  be  ata 


Dome  ID  mind  tnat  noder  toe  Uommon  Lmw  rro- 
cedure  Act  there  was  a  different  coarse  of  pro- 
cednre,  and  the  new  rules  apply  to  proceedinj;3  in 
the  Common  Law  DiviBions  as  well  as  in  the 
Chancery  Division.  The  Common  Law  Pro- 
cednre  Act  saya :  "  It  shall  be  lawful  for  the  conrb 
or^dge  upon  being  satisfied  by  affidavit  that  there 
is  a  cause  of  action  which  arose  within  the  joris- 
diction,  or  in  respect  of  the  breach  oE  a  con- 
tract made  within  the  jarisdiction  ...  to  direct 
from  time  to  time  that  the  plaintiff  shall  be 
at  liberty  to  faoceed  in  the  action,"  Ac.  Now, 
it  has  been  argned  that  beyond  all  question 
the  court  has  oeen  satiBflea  by  an  affidavit 
that  there  bfta  been  a  course  of  action.  I  am  not  by 
uiy  means  sure  that  it  was  necessary  under  the 
Common  Law  Frocednre  Act  to  show  that  the  ques- 
tion arose  within  the  jurisdiction.  But,  however 
that  may  be,  I  will  assume  for  the  purpose  of  the 
observations  I  have  to  make,  that  the  rule  was 
more  stringent  under  the  old  practice.  If  it  was 
intended  to  adopt  the  common  law  practice,  it  does 
seem  rather  singular  that  we  do  not  find  repeated 
in  the  new  rules  those  words  which  we  find  in  the 
18th  section  of  the  Common  Law  Procedure  Act. 
If  I  am  right  in  this  viiw  of  the  case,  it  appears  to 
me,  first  of  all,  that  there  was  a  discretion  in  the 
judge  to  consider  whether  he  had  before  him  a 
Bumnent  statement  of  the  gnmuds  upon  which  the 
application  was  made.  I  am  bound  to  say  that  I 
shonld  have  been  quite  as  well  satisfied  if  the  Yice- 
Chancellor  had  taJcen  a  different  view.  I  must 
confess  that  the  statement  of  claim  {if  that  can  be 
looked  at)  and  even  the  endorsement  on  the  writ 
does  not  contain  to  my  mind  a  sufficiently  clear 
ground  upon  which  the  action  is  to  proceed.  Be 
that  as  it  may,  it  appears  to  me  that  it  was  a 
question  for  the  Vice-Chancellnr's  consideration 
in  his  discretion  whether  the  statement  which  was 
before  him  was  one  so  fair  and  so  complete  as 
would  satisfy  him  or  anybody  else  in  a  similar 
position  —  whether  in  his  opinion  there  was  a 
sufficient  statement  of  facts.  I  am  disposed  to 
think  that  that  is  a  discretion  which  we  have  no 
power  to  interfere  with  unless  it  has  been  wroogly 
oraroiaed.  If  the  proper  construction  of  the  8rd 
rule  was  that  the  learned  judge  should  in  every 
case  require  an  affidavit  then  uie  question  would 
be  different,  for  there  would  be  an  omission  on  the 

Sart  of  the  Yice-Chanoellor  to  require  that  evi- 
BDce  which  the  3rd  mle  really  made  imperative 
upon  bim.  But  having  already  expressed  my 
opinion  that  it  was  not  imperative  upon  him  to 
require  an  affidavit,  of  that  kind,  the  result  is,  in 
my  judgment,  quite  different.  Upon  that  branch 
of  the  case  I  entirely  a^free  with  what  was  said  by 
Lord  Justice  Turner  m  the  case  of  Maclean  t. 
Baujion,  that  it  is  a  question  of  discretion  into 
which  I  think  we  ought  to  abstain  from  going. 

Brahwell,  J.A. — I  am  of  the  same  opinion  as 
the  Lord  Justice.  [Beads  rule  3  of  Order  XL] 
Now,  was  there  before  the  Yice-Ghancellor, 
when  the  first  order  was  made,  any  evidence 
showing  the  grounds  on  which  the  application 
is  made  P  It  Beema  to  me  there  was  not.  What 
are  the  grounds  on  which  such  an  application 
was  madeP  The  grounds  are  that  there  is  a 
ease  within  rule  1  of  Order  XL,  that  is  to  say,  a 
cause  of  action  such  as  there  described  arising  in 
ilwa^MML  How  where  is  tiw  OTdenoe  which  shoira 


before  mm  was  tne  amuavic  ot  Air.  AppleyanU 
who  says  "the  above-namfed  plaintiffs  claim  against 
the  above-named  defendants,  amongst  other  things, 
the  delivery  up,"  and  so  on,  ana  then  he  goes 
through  the  debentures.  They  also  claim  deliv^y 
up  to  be  cancelled  of  the  contract  between  tlie 
plaintiffs  and  the  defendants,  and  so  on.   He  pro- 
ceeds to  state  what  they  claim.   He  does  not  evoi 
say  that  they  claim  it  in  respect  of  anything  done 
by  the  defendant  or  cansed  by  him  to  Jbe  done  in 
England,  if  I  remember  the  affidavit  rightly.  How 
is  it,  then,  possible  to  say  that  the  appucation  has 
been  snpi^orted  by  evidence  showing  the  grounds 
upon  which  the  application  is  made,  namety,  a 
case  within  the  Ist  rule  of  Order  XI.  P  It  seems  to 
me  impossible  to  say  so.   I  see  no  difficulty  at  all 
in  that  being  done  where  it  can  be  honestly  done^ 
Of  coarse  there  may  be  aome  difficult  in  it;  bat 
where  it  can  be  honestly  done  there  can  be  no 
difficulty  in  it,  and  it  is  a  very  reasonable  thing 
that  it  should  be  done ;  for  it  is  certainly  an  in- 
ordinate thing  that  without  good  cause  a  maia 
should  be  dragged  from  the  antipodes  to  answer  a 
claim  for  which  there  may  be  no  kind  of  pretence. 
I  quite  admit  the  force  of  the  argument  that  has 
been  raised  to  this  effect,  that  the  Common  Iaw 
Procedure  Act  to  which  we  may  in  effect  liken 
the   present    procedure,  used  the  words  that 
*'the  judsra  shall  be  satisfied  as  to  the  caow  of 
action."   Then  I  think  there  ia  grei^  juatice  in 
what  was  observed  by  Sir  Bidura  Baggallay,  tint 
probably  that  meant  that  he  shonld  be  satisfied 
that  the  alleged  cause  of  action  arose  in  England. 
But  it  is  impossible  to  say  whether  it  is  necessary 
that  that  shonld  be  done ;  it  seems  to  mo  that  the 
Common  Law  Procedure  Act  entails  and  doobUees 
must  entail  an  affidavit  that  there  was  a;  cause  of 
action  and  that  it  arose  in  England.    It  m»y  well 
be — and  indeed  in  my  belief  it  must  liare  been — 
that  the  same  thing  is  intended  now,  although  the 
same  words  are  not  used,  and  I  think  so  for  this 
reason.  I  thiuk  in  the  first  place,  as  I  have  observed 
already,  that  the  grounds  must  be  shown  to  be 
sufficient,  namely,  that  the  grounds  upon  which 
the  application  is  made  are  to  be  shown  by 
affidavit  or  otherwise.  I  think  that  is  enough.  Bat 
independently  of  that,  it  aeems  to  me  tbu  it  one 
of  the  two  practices  were  to  be  abrogated,  tb» 
common  law  practice  should  in  all  reason  be  pre- 
served, for  this  reason,  that  by  the  common  law 
practice  it  was  necessary  to  get  an  order  for  leave 
to  serve  the  writ  out  of  the  jurisdiction  before  it 
was  issued.    By  the  equity  practice  that  was  tuA 
BO,  as  the  Lord  Justice  has  observed.  The  bill  was 
filed  first,  and  that  gave  the  court  some  means  uf 
judging  what  the  nature  of  the  case  was,  bat  now 
It  ia  equally  necessary  under  the  new  rules,  as  well 
in  cases  that  are  brought  to  the  Chancery  division 
as  in  those  in  the  common  law  divisions,  that  leave 
should  be  got  before  the  writ  is  issued.  This 
consequence  follows,  either  that  no  affidavit  is 
necessary  in  the  Chancery  division,  and  none  ia 
neceasniT  in  the  Qaem's  Bench,  Common  Fleas 
and  Exchequer  divisicma,  or  thi^  an  affidavit  is 
neixsaary  in  each  of  them.   Now  look  at  the  ordi- 
nary cases  that  take  place  in  the  common  law 
divisions,  tor  instance,  actions  for  money  lent, 
goods  sold  and  delivered,  and  similar  things.  What 
would  be  the  use  of  a  mere  statement  P  1^ 
plaint^  might  mf$  **!  daim  <^  the  defendant 
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-501.  for  money  lent."  How  does  that  show  the 
gToand  upon  which  he  makea  the  wplicatioii  P  It 
aeetOB  to  me,  Uierefbre,  that  not  onrr  opon  the  oon- 
stmotiDn  of  Order  ZI,  ralee  1  and  3,  hat  apoa  the 
roanon  o!  the  tiang  also,  there  onght  to  be  an 
affidavit  ehowing  tEe  grounds  on  which  the  at>pti- 
cation  is  made,  namely,  showing  that  there  is  a 
case  within  role  1,  which  arose  in  England  within 
the  jurisdiction  of  this  oonrt  Aa  I  hare  said,  I 
think  there  is  no  difBoultT  in  making  such  an 
affidavit.  I  should  not  think  it  necessary  (I  do  not 
pronounce  a  final  opinion  on  this  point),  but  I 
ahoold  not  think  it  necessary  that  an  affidavit 
fihonld  be  made  with  the  same  rigoar  that  used  to 
be  required  in  an  affidavit  to  hold  to  bail.  Yery 
probably  not.  It  rery  probably  would  be  snfficient 
{I  do  not  say  that  it  would)  u  the  secretary  of  a 
oompany  such  as  this  were  to  swear  that  there  was 
a  good  cause  of  action,  stating  what  it  was,  not 
merely  stating  it  goierally  bat  stating  something 
more  definite  than  that.  It  was  not  necessary  even 
in  an  affidavit  to  hold  to  bail  that  it  should  he  made 
by  a  creditor.  It  was  only  an  affidavit  verifying  the 
facta.  Therefore  it  is  unnecessary  that  the  plaintiffs 
ahoold  make  the  affidavit  themsdves.  Anjrbody 
vrho  can  swear  to  it  can  make  the  affidavit.  1 
realty  think,  therefore,  that  as  this  is  a  power 
which,  considering  it  is  to  be  applied  to  a  foreigner 
under  the  same  ciroumstances  under  which  it  is  to 
be  applied  to  a  British  sabject,  with  this  exception 
onl^,  that  you  give  a  person  notice  of  the  writ 
which  you  serve  on  a  British  subject — bearing  in 
mind  the  fact  that  unless  we  were  careful  we 
might  be  assuming  a  jurisdiction  which  would  be 
treated  by  a  foreign  government  as  a  nullity — ■ 
bearing  those  things  in  mind,  and  bearing  in  mind 
the  excessive  hardship  of  brin^^ng  a  man  from 
where  he  is,, and  where  there  are  jadioial  tri- 
banals — beoaase  idthough  this  man  happens  to  be 
chief  justice  of  the  colony,  he  might  have  been  a 
merchant  or  any  other  like  person  residing  in 
Sydney,  and  not  a  member  of  the  court — bearing 
in  mind  that  he  is  brought  from  a  place  where  he 
might  be  sued,  I  think  the  court  ought  to  require 
satisfactory  evidence  such  as  is  oJled  for  br  rule  3. 
There  seems  to  be  no  evidence  here.  There  is 
merely  a  statement  contained  in  the  statement  of 
claim,  there  is  no  justification  for  that  claim,  and 
I  oonseqaently  thmk  that  there  were  not  sufficient 
materials  before  the  yice-Chaucellor  for  the  order 
which  he  made.  I  was  going  to  add  that  I  think 
-  that  this  is  an  entire  novelty,  as  far  as  I  am  aware. 
I  believe  there  is  no  ease  upon  it.  I  suppose  it 
the  order  were  to  be  dtsoharged,  the  writ 
would  be  gone,  because  it  woiud  have  been 
issaed  withoat  authority.  In  tiiat  case  it  wocld 
be  competent  for  the  pbuntiffs  to  maira  afresh 
affidavit  and  issoe  a  fresh  writ.  I  sappose  some 
expense  would  be  incurred  by  that.  As  the  de- 
fendant has  been  served  abroad,  I  should  think  an 
<^portanity  ought  to  be  given  to  do  what  in 
«fiect  woaul  be  amending  their  original  afBdarit. 

It  was  then  arranged  that  the  case  shoold  stand 
over  to  enable  the  plaintiffs  to  file  the  requisite 
affidavit 

Feb.  2.— The  case  now  came  On  for  farther 
hearing  before  a  court  consisting  of  James,  L.J., 
and  Brett  and  Amphlett,  JJ.A. 

The  following  affidarit  had  in  the  meantime 
been  made  on  behalf  of  the  plaintiff  company  by 
Bobert  Prescott  Appleyard,  late  secretary  of  the 
company ;  "  I  am  informed  and  beUeve  that  the 
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above  named  Sir  James  Martin  in  collusion  with 
the  other  defendants  above-named  uid  for  the  piu> 

Sose  of  procnring  a  company  to  be  formed  in 
Ingland,  and  in  considraBtioa  of  mon^  and  shmres 
to  oe  obtained  by  him  from  the  company  when 
formed,  made  in  £nghuid  certun  folse  and  (hnda- 
lent  representations  as  to  the  viUue  and  nature  of 
a  certain  mine,  whereby  the  plaintiff  company  ma 
induced  to  issue  certain  debentures  and  aluucB  to 
the  above-named  defendants  or  some  of  them  in 
England,  and  to  incur  certain  expenses  and  pay 
certain  moneys  in  England.  The  plaintiffs  are 
advised,  and  I  believe  that  the  plaintiffs  have  a 
good  cause  of  action  against  the  defendant  Sir 
James  Ksjrtin  for  damages  in  respect  of  the  false 
representations  so  made  by  him  within  the  jaris- 
diction  of  the  court.  Ky  means  of  knowledge  as 
to  the  matters  in  this  affidavit  are  that  I  was  the 
secretary  of  the  above-named  company  during  the 
period  in  which  it  carried  on  business." 

Their  Lordships  were  sati-ified  with  this  affida- 
vit, and  made  no  order  except  that  the  costs  of  the 
appeal  should  be  costs  in  the  action. 

Solicitors  for  the  appellant,  Peadiey  and  lAoyd. 
Solicitor  for  the  respondents,  W.  F.  Stokes. 


SITTINGS  AT  WESTMINSTES. 

Tueeday,  Feb.  22, 1876. 

(Before  Cocebvbx,  C.J.,  Ublush,  hJ^  and 
SfEUioa  and  Gbovb,  JJ.) 

Beown  v.  Evans,  (a) 

Municipal  Gorporatioru  Act  1835  (^^6  WiU.  4.  c. 
76),  ».  102— Ameadment  Aei  1861  (21  cf  25  Viet, 
c.  75),  8.  5—iilerk  of  {he  peace  for  the  county- 
Clerk  to  the  justices  of  the  borough— Appointment 
of  same  person  to  both  oftcea—LiMiltty  of 
appointing  justices  to  penalty. — Qui  tarn  action. 

By  sect.  102  of  fAe  5  ^  6  WUL  4,  c  76,  the  justices 
of  every  borough  to  which  a  separaie  commission 
of  tJie  peace  is  granted,  may  appoint  a  fU  person 
to  be  their  derk.  ....  Provided  thai  U  shaU 
not  be  lawful  for  tho  said  jwMees  to  appoint  or 
continue  as  twsk  clerk  to  the  justices  any  person 
jUling  eertam  officss  named  in  the  Act. 

Sect.  6  of  the  Municipal  Corporations  Act  Amend- 
ment Act  1861  (24  f  25  Vict.  c.  75),  repeaU  the  dis- 
qualifying pi-ovisions  of  sect.  102  of  the  pnncijaal 
Act,  and  enacts  that,  "from  and  after  tJte  passing 
of  this  Act,  it  shall  not  he  lawful  for  the  justices  of 
any  borough  to  appoint  or  continue  as  tlteir 

clerk,  any,  8fc  or  the  derk  of  the  peace  of 

such  borough,  or  of  the  county  in  which  such 
borough  is  situate,  or  the  partner  of  any  such 

derk  of  the  peace,  ^c  and  any  person  xoho 

shcJl  in  anywise  offend  in  the  premises,  sholl,  far 
every  such  offence,  forfeit  and  ^ay  As  sum.  of  I(MK. 

ons  moiety,  ^c  Provided  that  nothing 

herein  contained  shaUpreoent  thejustiees  of  any 
borough  re- appointing,  as  their  derk,  any  derk 
of  tlie  peace,  or  partner  of  such  clerk  of  the  peace, 
ofihetr  boroitgh,  or  of  we  county  in  which  «itc7* 
borough  is  sitwUe,  who,  at  the  time  of  the  piusing 
of  this  Act  shcdl  be,  or  who  ahaU  not  at  the  Ume 
of  such  re-a^ointment  have  ceased  to  be,  the  derk 
of  such  justices." 

In  June  1845*  P.,  who  was  a  partner  in  the  firm  of 
P.  and  F.,  soli<ntors,  in  the  borough  of  Newport, 

(a)  B.p<«l«d  br  W.  A^^^^^^^^^l^f^^ 
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Jfonoum/Iit/iire,  wa«  appointed  derk  to  ike 
horouffhjuMtUee.  In  Mairek  1848,  P.,  frMNtf 
a  member  of  the  firm,  woe  appointed^  and  acted  at 
derlt  of  tUv  peace  of  eMnty  of  Mommontk,  aatd 
he  filled  the  appaintmeiU  uniu  ki$  death  in  Jume 
1874.  Boon  after  kU  appointment,  appointed 
JF.,  hi»pahner,depuly  derk  of  the  peace,  and  from 
1870  vtUil  F:»  death  F.  diedtarged  aU  the  duties 
of  the  office.  Upon  the  pasting  of  the  Municipal 
CorporatUme  Ad  Amendment  Act  1861,  Ike 
borough  Jnetieea  appointed  F.  their  derk,  and  he 
amtinv&i  to  act  a»  nteh.  On  P.'$  death  F.  wu, 
on  titm  24th  June  1874,  appointed  derk  of  the 
peace  of  ^  county  of  Monmoutht  and  hoe  eon- 
timned  to  adimthatcapadti]/. 
On  ihs  9th  Nov.  1874  the  juetieee  of  ike  borough 
held  a  meeting,  and  paeeed  the  foUowing  reww- 
/tM:  "  lf,aind  bo  fair  a$  it  may  be  neeeetary  in 
aeeordance  viih  the  provinon*  of  eed.  b  of  the 
StatuU  24  ^  25  Viet.  e.  7i,  Mr.  F.  be  ro^ 
pointed  derk  to  the  aaid  juetieet  of  the  oatd 
oorough."  F.  afterwarde  continued  to  ^  the 
offices  of  clerk  of  the  peace  of  the  coiaitg,  and 
derk  to  the  borough  juetices. 
The  defendant,  a  borough  justice,  took  pari  in  the 
meeting  of  the  9th  Nov.  1874,  and  voted  for  the 
above  resolution.  The  plaintiff  brought  a  qui 
tarn  action  against  the  defendant  to  recover  the 
lOOZ.  penoUy  wader  sect.  5  of  the  24  |-  25  Yid. 
c  76,  for  appointing  and  continuing  F.  derk  to 
the  borovgh  justices,  he  being  at  the  same  time 
tierk  of  the  peace  of  the  ecuntg. 
Held  {o^irming  the  judgment  of  the  Bxehequer 
Diviston),  that,  on  the  true  eoneintdion  of  the 
proviso  attadied  io  sed.  b  ofiJie  24  25  Vid.  c 
75,  the  defendant  was  not  liable. 
This  was  an  appeal  tcom  a  decision  of  the 
Exchequer  DiTiaion  giving  jadgment  for  the  de* 
fendant  on  a  special  case  stated  for  the  opinion  of 
the  coort  by  a  judge  sitting  at  Nisi  PrioB. 

The  case  in  the  court  below  is  folly  reported 
33  L.  T.  Bep.  N.  S.  737.  where  the  apecial  case 
and  the  argnmentB  and  jndgments  are  folly  set 
oat. 

For  the  purposes  of  this  report  the  facts  snffi- 
ciently  appear  from  the  head  note  above. 

Sir  Senry  James,  Q.C.  (with  him  Horace  Wright 
and  A.  T.  Lawrence),  for  the  plaintiff. — The 
qnesticw  is  whether  under  the  proviso  in  the  5th 
section  of  the  24  &  25  \'lct..  c  75,  the  penalty  can 
be  reooTored  against  the  defendant  tmr  the  resp- 
prantment  of  Mr.  Fox  as  d«k  to  the  jnstices.  The 
proviso  was  pat  in  to  protect  the  vested  interests 
of  persons  employed  as  clerks  to  the  justices  at 
the  time  of  the  passing  of  thei  Act,  or  it  was  to 
protect  magistrates  from  inoarring  the  penalties 
for  reappointing  snch  persons  as  clerks  to  the 
^stioes.  The  proviso  can  only  protect  the  vested 
interests  ezistiug  at  the  time  of  the  passing  of  the 
AjCt.  Therefore  Mr.  Fox  must  have  been  clerk  of 
the  peace  of  the  county,  and  dierk  to  the  borough 
justices  at  the  time  of  the  passing  of  the  Act  in 
order  to  come  within  the  protection  oE  the  pro- 
viso- "  Nothing  herein  contained  shall  prevent 
the  justices  of  any  borongh  reappointing  means 
that  the  person  who  at  the  passmg  of  the  Act  is 
clerk  of  the  peace  of  the  county  and  clerk  to  the 
jnstices  (the  latter  office  being  vacated  at  the 
passing  of  the  Aot  by  his  holding  another  incom- 
patihle)  one  may  be  reappointed.  The  magia- 
xrates  can  only  reappoint  once  so  as  to  be 
"*oteoted  by  the  pmiisa.    The  words  in  the 


proviso  **  who  at  the  iime  of  tbe  passiBC  ef  Itis 
Act  shall  be,  or  wbo  at  the  time  of  i 
meni  shall  not  have  nsani  to  be" 
oonstroed  as  if  tbe  word  "or"  «m  **i 
not  Uie  proviao  pnoticsUj  npals  the 
part.  Thereitea. 

Af .  V.  Aw,  S9  L.  J.  5i.  M.  a ; 

MUmord  t.  TluUeker,  2  T.  ILffl. 

Je^  {Bodham  with  him),  far  th« 
The  whole  qoestion  tarns  on  sect.  S.  IT  this  em 
comes  within  tbe  natoral  meaoii^  aC  the  prann, 
the  oom*t  will  not  intctpolate  wtmta.  The  asctiaB 
deals  with  tbe  Tested  intereatt  of  a  Baasw 
derk  to  tbe  jnsticea  at  tbe  p—siwg  of  Ifae  As. 
It  provides  tor  the  oontinDily  of  bis  efiea.  The 
word  "  reappointment "  weuJa  eqeally  apfrfy  to  a 
person  wbo  was  dsrt:  to  tbe  jvstioes  at  tbe  taas 
of  the  pasttog  trf  the  Act,  and  aftvwar^  becMse 
tbe  clerk  of  the  peace  to  (ha  county,  proridad  fat 
always  oootinaed  clerk  to  the  ioaticeB.  The 
proviso  contMDplatee  tbe  oontinftent  pmbahiay 
of  the  clerk  to  tbe  jnstioeB  beooming  eJerk  gf  tke 
peace  to  the  ooanty.  Tbe  notice  of  aetian  is  ast 
sufficient.  It  allflMes  an  inoomct  date  lor  the  i*- 
appoutment. 

[As  the  jadgment  of  tbe  ooazt  (poet)  was  far  the 
defendant  upon  the  constructian  of  the  aectaoa,  it 
became  unnecessary  to  decide  apon  the  saffiaen^ 
or  otherwise  of  the  plaintiff's  notice  of  actioB.] 

Sir  S.  James,  Q.C.,  replied. 

CocKsiTBif,  C.J. — I  am  of  opinion  that  thedrfBa- 
dant  is  entitled  to  oar  judgment.  Of  aU  the 
inntanms  bangUnjc  legistation  this  a|ipcHi  te 
me  to  be  the  nwst  Temarkable.  The  proriao  wUck 
comes  in  at  the  end  of  sect.  5  of  the  If onidfal 
Gorpomttons  Ajnmdmait  Act  is  in  direct  oppoii- 
tion  to  the  former  enacting  claoae,  and  etdiicl^ 
frustrates  its  operation.  The  only  way  in  which  it 
oocnrstomethat  this  contradiction  in  tbe  Acteetf 
have  oocorred  is  that  the  fiamo-  of  tbe  biU  «as 
indooed  to  add  the  proviso  by  a  clerk  of  the  pesee. 
The  words  of  that  proviso  are  hO  large,  ao  aam- 
prehensire  and  so  positive,  Uiat  I  am  anable  toi 
my  way  out  of  giving  effect  to  them  in  this  ca 
If  the  object  of  the  Legislature  is  f  matiated,  it  is 
not  the  fault  of  ooarts  that  have  to  oonstma 
section.  Oar  jodgment  will,  tharefov^  be  for  As 
defenduit. 

MsuusH,  L.J.— I  am  <tf  tbe  same  opiroon.  The 
object  of  the  proviBO  is  evidently  to  tndMaify 
clerks  to  the  jnstices  at  the  time  of  the  pamiog  ef 
the  Aot  who  are  clerks  of  the  peaoa  of  the  oonnqv 
and  the  qnesticm  ibr  ns  to  decide  is,  to  what  exfesot 
has  this  indemnity  gone.   Does  tbe  proviso  mna 
that  tbe  justices  may  reappoint  as  their  derk  aq' 
person  who,  at  the  time  of  the  passing  of  the  Ad^ 
was  clerk  of  the  peace     the  Irarough  or  ooaniy. 
or  does  it  go  furi>ber  and  mean  that  any  pmoa 
who  was  derk  to  the  jusUoes  at  the  pasaing  of 
Act,  if  be  afterwards  became  clerk  oE  the  peace  d 
the  borough  or  county,  might  be  reappointed  dezk 
to  the  justices  ?    In  order  to  decide  this  we  laast 
look  at  what  the  Legislature  has  said,  and  I  tHusk 
the  latter  constmctiua  of  the  proviso  is  tbe  pro- 
per one.   I  have  con:e  to  that  conclusion,  becan 
the  language  of  the  proviso  ia  chat  the  justices 
shall  or  may  re-spjKont   as  their  derk  ssy 
clerk  of  the  peace,  "who.  at  the  time  of  the 
passing  of  the  Act,   shall  be"  derk  to  cte 
justices.   But  this  is  not  tbe  case  with  mps* 
to  dei^  of  the  peace  of  tbe  county.   The  Atf 
doe.  not  .p-k  oC  .ge  c^k  .^^^3^^* 
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«oanfcy  as  a  person  who  "  shall  be  "  olerk  of  the 
peace  at  the  passing  of  the  Act.  We  are  com- 
pelled to  finve  one  of  two  constmctions  to  the 
proviso,  we  must  either  oonstme  "  or  "  to  mean 
"  and,"  or  we  must  constnie  the  proviso  according 
to  what  in  my  opinion  is  the  trao  meaning  of  it, 
tiiat  any  person  who.  at  the  time  of  the  passing  of 
the  Act,  was  olerk  to  the  justices,  m<ght  be  re- 
appointed M  such,  on  his  beoomii^  derk  of  the 
peace  of  the  borough  or  coonty. 

MjujJSRf  J.— I  am  of  the  same  opinion.  The 
proviso  tdces  away  the  whde  effect  of  the  enaoting 
■elanse,  and  is  quite  otrntriTy  to  tiie  pdioy  of  the 
Legislatote  in  passing  tbie  Act,  bob  t£e  words 
of  the  proviso  are  so  wide  and  so  positive  that  I 
cannot  escape  from  the  oonclosion  that  the  defen- 
dant has  acted  within  the  meaning  of  it,  end  is 
not  liable. 

Obote,  3. — I  have  had  considerable  donbt  in  the 
course  of  this  case,  and  that  donbt  is  not  entirely 
removed,  bnt  I  do  not  feel  justified  in  saying  that 
of  the  two  constmctions,  the  constmotion  given  to 
the  proviso  by  the  Conrt  of  Escheqner  was  wrong. 
The  whole  section  can  at  leaut  oe  consistent^ 
construed,  if  the  interpretation  of  Lord  Juatioe 
IfeUish  be  adopted.  The  strange  result  then 
follows  that  the  proviso  qualifies  a  person  to 
become  in  the  position,  whifm  it  is  the  very  object 
4^  the  enoctiiig  part  of  the  section  to  prevent  him 
from  oooopying. 

Judgment  for  ihe  defendant.   Judgment  hdow 
ajfftrmed. 

Solicitors  for  the  plaintiff,  ClenneU  and  Fraaer. 
SoUcitorB  fbr  the  defendant,  Hrnii  and  Bon. 


Wednesday,  May  24,  1876. 
Thb  St&kssa  Shippiho  Compaht  (Ijkized}  v. 

DtraCAN  Fox  iKD  COMPANT.  {a) 

TracHce—The  Judicature  Act  1875— Order  JYI., 
rr.  17. 18. 19, 20. 21— Order  Xl^rr.  1  to  4^D^an- 
dants*  power  to  cite  third  party — Service  cf 
notice  out  of  ihe  juriediction. 

The  court,  on  the  appUcaiion  of  defendant  in  an 
action,  will  order  service  o^  a  notice  citing  a  third 
party  to  aM>ear  in  the  actum  wider  rr.  17  and  18 
of  Order  XVL,  where  it  ta  eaiisjied  thai  there  is 
a  materi<H  question  to  he  triec^m  the  action,  com- 
mon both  to  the  plaintiff  and  the  defendant,  and 
Oie  defendant  and  ike  third  party,  although  the 
yfhole  queelron  to  be  tried  is  not  precisely  iden- 
<  Heal  in  both  cases,  and  that  ihe  plaintiff  viQl  not 
be  pryudiced  by  so  calling  in  the  third  party. 

"The  plaintiffs  sued  the  defendants  for  breach  of  a 
charter-party,  and  claimed  a  sum  for  demur- 
rage at  the  rate  qf  12L  a  day  by  reason  of  the 
defandante,  who  were  the  diarterera,  having 
failed  to  discharge  the  cargo  *'  a$  fast  as  the  etu- 
<mn  oftheport^ diet^arge  wonda  odlow  "  aoeor- 
ding  to  tMir  contract.  Whilst  the  ship  was  on 
Iter  voyage  the  defendants  sold  tJie  cargo  to  arrive 
io  third  parties  in  Scotland,  who,  by  the  contract 
of  sale,  were  to  name  the  port  of  diecharge  and 
po^  lighterage,  if  emy.    The  third  parties  ntuned 

.  Leith  as  the  port  of  discharge,  and  by  ike  mage 
of  trade  there  purchasers  of  a  cargo  to  arrive  were 
bound  to  discharge  according  to  Ote  euetom  of  ike 
port  ofLeith. 

Sdd  (reversing  the  decision  of  the  Queen*»  Seneh 


DwMwm  below),  that  the  defendants  might  issue 
a  noiiee  under  rr.  17  and  18  of  Order  XVI., 
dUng  the  third  parties  to  appear  in  the  action. 
Held  cUso  that  such  notice  might  properly  be  served 
on  the  third  parties  in  Scouand,  asrr.l  and  4  of 
Order  XI.  apply  to  service  of  notieee  under  rr. 
17  and  IS  of  Order  Xri. 
This  was  an  appeal  from  an  order  of  the  Queen's 
Bench  Division  discharging  an  order  made  faj 
Master  Unthank, 

The  plaintiffs,  by  liieir  statemmt  of  (daim, 
alleged  that  by  a  charter  party  of  the  IStli  Feb. 
1875,  the  plaintiffs'  ship  Helm  Bvrm  beinff  tbm 
at  Yalparuso.  it  Was  that  the  ship  ahoiild 

proceed  to  Iqniqne  and  Pisagoa,  and  the  d^Bo- 
dants  sboald  there  load  a  full  cargo  of  nitrate  of 
soda  in  bags,  which  the  plaintiffs  agreed  to  convey 
to  Queenstown  or  F^mouth  for  orders,  and 
thence  to  a  specified  port  of  discharge  as  ordered, 
and  there  deliver  the  whole  of  her  cargo.  whi(^ 
the  defendants  agreed  to  discharge  as  fast  as  the 
custom  of  the  port  would  allow,  with  121.  a  day 
demurrage.  That  the  ship  wrived  at  Leith,  her 
specified  port  of  discharge;  but  the  defeadaots 
did  not  discharge  the  cargo  as  fast  as  the  onstokn 
of  the  port  allowed,  bnt  kept  the  cargo  undis- 
charged for  thirty-one  days  beyond  that  period. 
The  plaintiffs'  claim  was  for  thir^y^e  daiyB 
demnrrage  at  121.  per  day.  On  the  apidioation 
of  the  defendants  an  order  was  made  bj  Master 
Unthank  cm  the  British  AArionltonl  Aeaooietioin 
(Limited),  under  Ord.  XVL.  r.  17*  requiring  the 
British  Agricultural  Association  to  appear  within 
ten  days,  and  allowing  the  defendants  to  aenre  a 
notice  on  the  British  Agrionltnral  Aaaooktion 
under  Ord.  XVL.  r.  la 

The  defendants  made  an  affidavit  in  support  of 
their  application  for  this  order.  In  the  affidavit 
it  was  stated  that  after  the  loa^ng  of  the  oargo. 
and  before  the  arrival  of  the  ship  at  Queenstown 
or  Fdmouth,  the  carso  was  parchaaed  from  the 
defendants  to  arrive  (through  brokers  at  Liver- 
pool acting  for  buyers  and  Bellers)  by  the  British 
Agriealtuval  Assootation,  Limited,  a  company 
carrying  on  business  at  Leith,  that  on  the  arrival 
of  the  ship  at  Falmoath.  the  Association  ordered 
her  to  diaohaige  at  LeiMi.  and.  on  the  tiu^a 
arrival,  Hie  Assooistioii  tock.  discharge  of  we 
cargo  over  hex  side,  the  defendants  takinic  no  part 
in  sudi  disoharge,  and  that,  by  the  terms  of  the 
agreement  of  purchase,  and  according  to  the 
custom  of  the  trade,  the  Assodation  are  bound  to 
indemnify  the  defendants,  and  repay  them  ai^ 
sum  dne  to  the  fdaintiffs  fw  the  detuitioa  oE  t« 
ship  at  her  port  of  disoharae. 

The  Association  applied  to  Archibald.  J.,  at 
chambers,  to  resoiud  the  order  of  Master  Unthank, 
which  had  been  served  upon  them,  together  with 
a  copy  of  the  phuntiffB'  statement  (A  claim*  at 
Leith.  Arohibald.  J.,  rderred  the  matter  to  the 
ooort. 

The  seoretary  of  the  Association  made  an  affi- 
da-vit  in  support  of  tha  ^(plication  to  resdnd.  in 
which  it  was  stirted  that  the  AssooiatioD  wera 
only  pnrohasers  of  the  tmtmt  and  not^  as  sUii^^ 
in  we  notioe.  holders  d  tnllB  ol  lading  or  shippmg 
dociunents.and  were  not  parties  in  anyway  under 
the  contract  of  charter  party.  That  the  claim  of 
the  defendants  against  the  Association  arose,  afe 
aU|  wholly  in  Scotland,  and  beyond  the  iorisdie- 
tion  ef  the  court,  and  must,  if  it  exist,  all  depend 
npon  the  custom  of  the  port  of  Leith. t 
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The  oontnot,  contaiaed  in  the  "  Bold  note," 
between  the  defendants  and  the  British  Agricul* 
tnnl  ABsoeiation,  was  as  fc^ows : 

Britiali  Affriooltiiral  Awoclation  (Idmiied). 

Wa  hare  thia  d&7  Wght  for  joa  1100  timi,  note  or 
Imb,  hting  til*  entire  eaxgo  of  nlttatooC  ■oda«meatod  to 
•xxiTO  per  Helen  Burnt,  &t  llf.  6<i.  p«r  owt.,  odiTated 
■t  a  nn  port  in  U.  K.,  or  11*.  9d.  in  &  nfe  port  between 
Ham  aad  Hunbnrg.  If  ordered  to  IT.  wUera  to 
paj  wnal  ohargee,  aooordinff  to  the  onstom  of  the  port 
of  dladwr^.  Ligbtera^,  if  any.  to  be  paid  by  bnyen. 
Fajrment  in  oaah  in  fouteen  days  from  laat  Amj  of 
wvghinff.   Fajment  before  dellTery  if  zequired. 

The  Qneeoi'B  Brawh  diviBion  made  an  order  dis* 
chaiS;uig  the  aeHmr  of  Uaster  Unthank,  and  the 
defendants  now  appealed  against  this  decision. 
The  case  in  the  Queen's  Bench  Division  will  be 
fbond  f nllv  reported  34  L.  T.  Bep.      S.  685. 

C.  Mathew  for  the  appelhuit.— The  contract 
for  the  sale  of  the  cargo  between  the  defendants 
and  the  British  AgrionTtoral  Assooiation  (Limited), 
is  silent  as  to  how  the  cargo  is  to  be  discharged, 
bnt  the  terms  of  the  cfaarter*partj  between  the 
plaintiffs  and  the  defendants  are  "  to  deliver  the 
oargo  as  ftst  as  the  cnstom  of  the  port  shoold 
allow.**  The  qnestion  is  whether  the  two  contracts 
Mw  ad  idem.  Where  there  is  a  conuoon  fact 
whiehf  by  calling  in  the  tiiird  partj,  can  be  settled 
onoe  for  all ,  and  yon  do  dot  embarnss  the  plaintiff, 
Toa  can  cite  the  third  party  in  order  to  nave  the 
common  issne  tried.  No  questions  are  precisely 
identical,  but  the  British  Algricultnral  Comptmy'B 
contract  is  snbstantially  the  same  as  that  between 
the  plaintiffs  and  the  defendants,  viz.,  to  deliver 
within  the  time  limited  by  the  castom  of  the  port 
of  discharge.  The  measure  of  damages,  no  doubt, 
wonld  be  different  in  each  case  on  breach  of  the 
contract,  bnt  that  does  not  make  any  difference, 
there  being  an  issne  common  to  both  contracts. 
The  defendants  are  entitled  to  cite  the  third  party, 
in  order  to  have  it  settled  once  for  alL  Secondly, 
there  ia  nothing  to  prevent  the  British  Agricol* 
tnral  Company,  residing  in  Scotland,  from  bdng 
served  wi^  an  order  under  rake  17  and  18  w 
Order  XVX  This  orai&ract  was  entered  into 
vidiin  the  jnrisdiotion,  and  aervioe  of  notice  is  to 
be  aocoTcung  to  the  roles  relating  to  servioe  of 
writs  of  summons,"  which  may  be  served  out  of 
thejnrisdicticm,  under  Order  XL 

Thegl^er,  Q.O.  and  Oaaile,  for  the  British 
cnltnraf  Association.  —  As  to  the  Bscmid  point 
under  rule  20  of  Order  XTI.,  if  a  person  serv^ 
as  mentioned  in  mle  18,  desires  to  dispute  the 

C'ntifl's  claim  in  the  action  as  against  the  defen- 
t,  on  whose  behalf  the  notice  nas  been  given, 
he  must  enter  an  appearance  in  the  action  within 
eight  days  after  the  notice  has  been  given.  It 
would  in  most  cases  be  impossible  to  appear 
within  the  time,  when  the  third  party  is  out  of 
the  jurisdiction,  and  it  was  not  intended  by  the 
roles  that  he  should.  [JxaexL,  H.IU— Bnle  SO 
of  Order  XYL  must  be  naA  with  mle  4  <A  Order 
XI.,  in  which  servuse  of  a  notice  out  of  die  joria- 
diotitm  is  provided  for.]  As  to  the  first  point,  the 
contract  between  the  plaintiff  and  the  defendant 
is  on  the  charter-party  alone.  The  action  is  really 
for  damages,  and  there  is  nothing  to  show  that 
the  oharter-party  was  brought  to  the  notioe  of  the 
British  Affricultaral  Company.  The  contracts 
differ  in  this,  that  the  pnivnaser  is  not  bound  to 
find  a  place  for  the  disohai^  of  the  oargo,  whilst 
the  oharterer  is. 
J.  0.  Mgthew  replied. 


Jessbi,  U.B. — This  is  an  appaJ  fran  an  oviff 
made  by  the  Ooeen's  Bench  Division,  discha^^ 
an  order  made  by  Master  Unthank,  allowing  the 
defendants  in  the  action  to  serve  a  notice  on  tbM 
persons,  who  are  a  company,  and  not  paitia  w 
the  action.  The  qneatioD  la  to  be  deodej  iqioi 
the  oonstrootion  of  Tariona  rnlea  of  Order  Xv  I, 
and  the  effect  of  those  mlea  ia  Uus.  'B^  rule  17, 
"  When  the  defendant  claims  contribotun  or  ia- 
demnity,  fir  any  other  remedy  or  relief,  aputt 
any  other  person,  or  where,  frran  any  other  cksae^ 
it  appears  to  the  court  or  a  judge  that  a  qustica 
in  the  action  should  bo  determined,  not  cnlj  u 
between  the  plaintiff  and  the  d^endaat,  bu  u 
between  the  plaintiff,  defendant,  and  any  othv 
person,  or  between  any  or  oith^  of  them,  d* 
coort  or  judge  may,  upon  notioe  b^g  gives  to 
SQch  last  mentioned  person,  make  such  <xitT 
aa  may  be  proper  lor  having  the  questiB 
so  determined."  Under  that  mle  the  ocdx 
complained  of  by  the  British  Agricoltonl 
Association  was  made.  Bate  18  provides  ife 
mode  in  which  such  notioe  is  to  be  given;  tlie 
leave  of  the  court  or  a^ndge  ia  required  hcfin 
issuing  such  notioe,  and  it  ia  to  be  aored  "aecori- 
ing  to  the  rules  relating  to  the  service  of  arits 
(rf  Bammons,"  and  it  may  be  in  the  fozin  givBiia 
the  appendix.  Form  1,  Appendix  B.,  is  we  Ustm 
provided,  and  part  of  it  is  that  if  the  third  pence 
wishes  to  dispute  the  plaintiff's  claim  be  msit 
cMiae  an  appearance  fo  be  entored  within  ei^ 
days.  If  the  third  part^  desires  to  appear  he  caa 
do  BO,  and  by  rale  20  if  he  i^pears,  ne  must  da 
so  within  eight  days,  and  if  he  does  not  caaae  la 
appettranoe  to  be  entered  for  him,  he  is  bound  bf 
the  judgmeot  given  in  the  action,  bat  the  nb 
provides  that  a  further  time  for  entering  aa 
appearance  may  be  allowed  by  a  judge.  Tben 
rule  21,  which  is  an  important  one,  "  If  a  persoa 
not  a  part^  to  the  action,  served  under  these  rnlo^ 
appears  pursuant  to  the  notice  the  party  giring 
the  notioe  may  apply  to  the  coort  or  a  judge  Sr 
direoticDs  as  to  the  mode  of  faaviiiff  the  qneatiaas 
in  the  action  determined;  and  the  court  or  a 
jodge,  npoa  the  hearing  of  sn<di  application,  am^ 
if  it  should  appear  desirable  so  to  do,  give  i£b 
person  so  served  liberty  to  defend  the  action  npn 
soch  terms  as  shall  seems  just,  and  may  dinet 
such  pleadings  to  be  delivered,  or  such  ataoid- 
ments  in  any  pleadings  to  be  made,  and  geneafy 
may  direct  such  prooeeding  to  be  taken,  and  Kite 
such  directions  as  to  the  court  or  a  judge  sSoB 
appear  proper  for  having  the  question  soott 
conveniently  determined,  and  as  to  the  mode  cr 
estent  in  or  to  which  the  person  so  peired  shsl 
be  boond  or  made  liable  by  the  deciaioo  d  the 
question,"  So  that  a  third  party  can  the  aid 
of  .the  court  or  a  judge  ooder  this  rale,  limit  tha 
extent  of  the  docisum by  which  be  is  boand,aBd 
a  jndge  may  give  directions  as  to  the  pntion  at 
costs  to  be  borne  1^  the  third  puty,  and  Hika 
the  actions  distributive.  As  to  the  aarviee  of  a 
writ  of  summons  out  oE  the  juriat^otioB,  Bidel 
of  Order  II.  provides  that  b^  leave  of  the  cosst 
or  a  jadge,  servioe  of  a  writ  may  b^  made,  «r 
notice  of  a  writ  of  summons  may  be  served  «d 
the  jurisdiction  whenever  the  ooatract  wasuMd^ 
as  was  the  case  here,  within  the  jorisdiocioEB.  Baia 
4  of  Order  XI.  provides  that  "  any  order  gTviag 
leave  to  effect  such  service  or  give  soch  aatie^ 
shall  limit  a  time  after  such  aervioa  or 
within  which  such  defendant  is  to 
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appeftranoe,  snoh  time  to  depend  on  the  place  or 
oountry  where  or  within  which  the  writ  is  to  be 
serred  or  the  notice  given.   The  first  objection  on 
the  part  of  the  British  AgricaUunrf  Company  is 
tihat  as  the  Company  resides  in  Sootlimd,  uie  rale 
WkS  to  the  serrice  of  notice  to  third  paiides  does 
not  apply  to  persons  or  corporations  oat  of  the 
jpriediction.   The  answer  to  that  is  that  Order 
j£.VI.,  Bole  17,  prorideB  that  sernoe  of  the  notice 
aliall  be  "  aoocvdicg  to  the  rules  relating  to  the 
■errioa  of  writs  of  summons,"  and  thwe^re  Bnle 
1  of  Order  XL  WpUee.  Bot  it  is  said  that  by 
Halo  20  of  Order  XvL,  the  time  in  which  a  third 
party  serred  with  a  notiw  undor  Bole  17  may 
cause  an  appearance  to  be  entered  in  within  eight 
days,  and  it  would  be  irr^kmal  ,so  to  read  the 
two  orders,  that  appearance  must  be  entered 
within  eight  days,  when  the  |»rty  served  resides 
oat  of  the  jarisdiotion  and  at  a  distance.  The 
answer  is  to  be  found  in  Bale  4  of  Order  XI., 
where  it  is  provided  that  the  order  giving  leave  to 
serve  a  notice  .out  of  the  jurisdiction  on  the 
third  parties,  is  to  name  a  time  within  which 
a  defendant  living  ot3.\  of  the  jarisdiction  is 
to  enter  an  appearance,  depending  on  the  place 
or  coantiy  where  the  writ  is  to  be  served. 
On  the  other  ground,  upon  which  the  Qaeen's 
Sench  Division  seem  to  hare  mainly  decided*  it  is 
said  that  the  whole  cause  of  action  between  the 
plaintiffs  and  defendants,  and  the  defendant  and 
third  party  must  be  identical  in  order  to  allow  the 
d^noants  the  advantage  of  rale  17.   I  do  not 
think  that  ia  so ;  no  doubt  the  qaestion  between 
them  must  be  a  substanti&l  "qaestion"  in  the 
action,  and  it  is  not  every  fringe  of  the  snbject 
which  will  do.    The  court  can  consider  whether 
the  pluntiff,  if  he  objects  to  the  introduction  of 
the  third  parlhr,  would  be  prejudiced  or  delayed  in 
Mb  action.    The  plaintiffs  do  not  object  here,  and 
the  point  is  whether  there  is   a  substantial 
"  question "  in  this  case,  which  can  be  properly 
Imed  both  between  the  plaintiffs  and  defen- 
dants, and  the  British  Agrionltnral  Associa- 
tion. The  action  was  brought  on  a  charter-party, 
and  the  aUwed  breach  is  that  the  defaadanta 
fiuled  to  disdhaive  the  cargo  as  ftst  as  the  oostom 
of  tiie  port  of  £eith  would  allow  according  to  the 
terms  of  the  oharter-party,  and  the  claim  is  for 
122.  a  day  demurrage  during  thirty-one  days.  The 
defendants  say  that  they  sold  the  cargo  to  the 
British  Agricultural  Association,  end  obat  a  sale 
of  cargo  to  arrive  casts  upon  the  purchaser  the 
same  {^ligations  as  to  discharge  as  the  vendor 
was  under,  and  that  that  is  the  usage  of  trade. 
There  is  an  affidavit  filed  wluoh  states  this,  and  it 
is  uncontradicted,  (a)   On  the  other  hand  it  is  said 
that  whilst  the  defenduits  were  bound  to  dis- 
charge the  vessel  and  find  a  berth  for  her,  the 
buyer  of  the  cargo  "  to  arrive"  has  to  take  delivery 
onlv,  and  that  the  question  might  be  complicated 
by  having  to  consider  how  far  the  default  was  the 
defeodants*  <v  how  fSv  the  default  of  the  defeu- 
dsnte'  vendees.    Bat  1^  the  contraot  between  the 
'  defondants  and  tiie  British  Agricoltoial  Assoda- 
tioii,,bhe  latter  are  to  name  SM  pwt  of  disofaai^, 
and  that  being  so,  it  seems  to  me  unreasonable,  as 
they  might  name  a  place  where  the  defendants 
had  no  agent,  that  they  should  not  find  a  berth  or 

(a)  His  LtMrdsbip  referred  to  an  affidavit  filed  for  the 
dawMants  Binoe  the  hauing  in  the  Qnsan's  Bendi  Divi- 
skm,  Mtd  whi^  after  aaatB  hadtatioa,  wsa  ilknrad  by  the 
soBTt  to  be  used  MiW^aaL 
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disohaige  the  ship.  It  appears  to  me  to  be  the  . 
fair  construction  <d  the  contract  that  the  pur- 
chasers were  to  provide  for  the  discharge,  and,  I 
think,  therefore,  that  there  is  a  substantial  ques- 
tion common  both  between  the  plaintiffs  and 
defendants,  and  the  defendants  and  the  British 
Agricultural  Association  as  to  whether  the  ship 
was  discharged  as  fast  as  the  custom  of  the  Port 
of  Leith  would  allow,  and  that  the  defendants 
may  properhf  rate  the  third  pwrtiee  in  <xder  to 
have  it  decided. 

ExiXT,  O.B.— The  snbstaotlal  question  to  be 
tried  between  the  plunttffs  and  the  d^endanta 
is  whether  the  cai^  of  the  pluntiffs'  ship,  the 
Mden  Bums,  was  discharged  as  fast  as  the  custom 
of  the  port  of  Leith  would  allow,  and  there  is 
another  question  which,  as  between  the  defendants 
and  third  persons,  is,  whether  the  British  Agricul- 
ture Association,  in  Scotland,  is  liable  on  the 
same  ground  and  to  the  same  extent  to  the  defen- 
dants, as  the  defendants  are  alleged  to  be  to  the 
plaintiffs.  lb  seems  to  me  that  they  are.  They 
pnrcbased  the  cargo  to  arrive,  and  by  their  con- 
tract would  be  liable  to  dischaige  it  according  to 
the  custom  of  the  port.  Here  then  there  is  a 
qaestion  to  ha  determined  between  the  defendants 
and  t^e  British  Agricultural  Associatiout  which 
is  nalW  the  same  as  the  questim  between  the 
plaintiffs  and  the  defendants,  and  the  defendants 
are  entitled  under  the  rules  which  have  been 
referred  to  under  Order  XVI,  to  have  the  question 
determined  <moe  for  all  between  themselves  and 
the  British  Agricultural  Aasooiation.  I  am  of 
opinion,  therefore,  that  our  judgments  should  be 
for  the  defendants,  and  that  the  judi^ment  of  the 
(Queen's  Bench  Division  should  be  reversed. 

MjsmsH,  L.J. — I  am  of  the  same  opinion. 
There  is  no  doubt  in  this  cane  as  to  the  position  of 
the  defendants,  who  as  charterers  are  sued  for  not 
having  disohai^ed  the  cargo  as  fast  as  the  custom 
of  the  port  of  Leith  would  allow,  and  who  clfum 
to  be  indemnified  by  third  persons — the  British 
Agricultural  Association,  who,  the  defendants 
Bay,  oaght  to  have  discharged  the  cargo  in  tho 
same  way  as  the  defendants  themselves  were 
bound  to  da  I  think  it  the  defendants  make  ont 
a  primd  fadt  oase  that  the  snbstsiitial  queatioii 
between  tiiemoelTeB  and  the  pUntiffs  is  the  same 
as  betweoi  themsetves  and  the  tiurd  peramu,  the 
defendants  ue  entitled  to  bring  in  those  third 
persons,  so  as  not  to  have  the  same  question 
determined  twice  over.  If  the  questions  in  dis- 
pute between  the  defendants  and  the  third  persons 
were  really  different,  t^at  of  course  would  be  a 
ground  upon  which  the  third  persons  might  object 
to  be  brought  in,  and  upon  which  we  ought  to 
refuse  the  order;  but  the  Act,  I  think,  gives  no 
ehoice  in  the  matter,  where,  as  in  this  case,  there 
is  a  dear  prtnwS  facie  case  made  out  by  the  defen- 
dants of  the  identity  of  a  material  question  to  be 
determined  between  the  pl^ntiffs  and  the  defen- 
dants, and  the  latter  aad  the  KifeiBh  Agrumltnnl 
AEOodation.  In  tlw  contraot  between  tiie  def^ 
dants  and  *tbe  third  persons  I  think  it  is  imj^ied 
that  by  the  oaatom  of  the  trade  the  vendees 
should  ^sohane  the  oargo  as  fast  as  the  custom 
of  the  port  of  doduurge  vroold  allow,  and  the 
vendees  are  to  pay  this  lighterage  (if  any),  and 
name  the  port  of  discharge,  which  miows  that  as 
far  as  regards  their  contract  with  the  defendants, 
they  and  not  the  defendants  were  to  take  in  hand 
the  diocbarge  of  the  cargo.  It  is  aaidthat  thera 
Digitized  by  VjOOglC 
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may  be  a  different  moMare  of  damagea  between 
the  plaintiffs  and  tbe  defendants,  and  between  the 
latter  and  tbe  third  personB,  because  tbe  British 
Ag^nltaral  Association  are  not  bound  by  the 
demurrage  clause  in  tbe  charter-party,  which  is 
not  mentioned  or  referred  to  in  their  contract  of 
sale;  but  the  third  persons  woald  only  be  bound 
to  the  extent  ordereil  by  the  judge  under  rule  21 
of  Order  XYI..  and  tbe  common  question  here 
beiiq;  only  whether  or  not  tha  cargo  waa  dis- 
cbaraed  as  bat  aa  the  ctutom  of  the  port  ct  Leith 
would  ^low,  tbe  British  Agricnltnnd  Assoeia- 
tion  cannot  be  injured  by  any  other  dedsioo  in 
tbe  caae.  I  wn  of  c^nion,  too,  with  the  Master 
of  the  Bolls,  that  Uie  nocioe  may  be  aerred  oat  of 
«he  jmisdictioB. 

Denhah,  J. — lam  of  the  same  opinion.  I  think 
that  the  order  oF  Master  TTnthank  was  rightly 
made  under  tbe  17th  and  18th  rules  of  Order  XYI. 
I  think  that  no  injustice  can  be  worked,  when  we 
look  at  rules  18  and  21  together,  power  being 
given  under  those  rales  to  hmit  the  effect  of  the 
notice  on  a  third  party,  by  diTiding  upon  tbe 
decision  of  what  question  in  the  action  the  third 
party  is  to  be  bound  bo  as  not  to  prejudwe  him. 
Order  of  Queeri't  Bench  Division  reversod. 
Order  for  service  of  notice  affirmed. 

Solicitors  tar  the  plointiSa,  ITtlUBMfm  mi  Co., 
for  S.  Field,  Swansea. 

Solicitors  for  the  defendants.  Field,  Boaeoe,  and 
■  Co.,  for  Bmteeou  and  Co.,  IdTerpool. 

Scdioitora  for  the  British  Axrianltanl  Asaoeia- 
tioD,  ffimpton  aoA  Co. 


Tueadag,  Jfoy  30,  1876. 

FOBIAL  V.  EUMENS.  (u) 

BfOUvray  eomfmn-y — Direeior—IAiAili^  ea  eharer 
holder — Sewe  faciae — Companies*  Clautet  Conr 
tolidaH&n  Aet  18i5  (8^9  Viet.  c.  16).  ts.  3,  8, 
9,  36,  85. 

A  railway  company  was  oreafed  2w  a  tpedal  Act 
ineorporatimg  the  OampamAee*  Olamte§  ^tmmii- 
dation  Aat  TkeSpeaUd  Aet  frovided  that 

the  d^endami  ehotdd  he  otuqf  tite  firet  dUreeUtra 
ef  ^  e»mpany,  md  ehould  coa^unM  m  oMee 
wUU  the  firet  ordinary  meeting,  and  the  qwUifi- 
eation  ef  a  director  woe  io  be  the  foaaaeeion  in 
hiaownrightof  not  leaa  than  thirty  shares.  The 
■  aame  Aet  tdao  proaided  thit  the  eompany  ^lovld 
heap  a  ngiater  cf  aha/rsholdera,  in  which  the 
namea  tf  the  aharaheidera  and  the  number  of 
Aair  raapeetive  aharea  should  he  entered.  No 
ordinary  meeting  of  the  oompany  m»  ever  held, 
nor  any  meeting  cf  direetora,  and  no  ^uwea  were 
ever  eJlotted,  nor  waa  any  regiater  ever  pre- 
fared.  The  defyndant  waa  one  ef  the  peraons 
who  petitioned  Parliament  for  tha  peuaing  of  tha 
Bpanal  Aet.  which  also  enacted  that  an  agree- 
meiU  set  owt  in  a  achadnU  to  the  A^,  bet%peen  the 
flaintif  and  the  promotero  of  the  eompany 
sAoidd  he  binding  npon  As  oonmanm.  By  wirtne 
ef  this  agreement  s  sum  of  3152.  became  dm  to 
As  plaintiff  for  hie  eoata,  as  the  eompany'a  Par- 
Uanuntary  ageni. 

J%»  Oompamea'  Clanuaa  GonadUdaHon  Aet  1845, 
enacts  {sect.  3)  that  •*  ahanhalder"  ahaU  mean 
**  aharahelder,  proprietor,  or  member  of  the  com' 
pony." 


Sect.  8  provides  Htat  "  every  peraon  mho  sMUbw 
evhscrihed  the  preaeribed  anm  or  npwarda  to  lie 
capital  of  the  eompany,  or  dtaU  haa/e  aflmriw 
become  entitted  to  a  share  in  the  compamy, 
whose  namea  ahaU  have  he«n  entered  am  thi 
regiater  of  shareholders  hereint^ter  mteulienei 
ahaU  be  deemed  a  shareholderof  the  company.' 
By  sect.  36.  if  if  enacted  that  if  amy  &e«m<m» 
have  been  iaaued  ogainaA  the  eomuaau/,  mad  "if 
there  aannot  be  found  avffieiant  mhareom  to  levy 
such  exeeiUion,  then  vmA  enoouima  masf  ts  wsm^ 
againet  any  of  the  bhandudder*  to  tie  amte^  cf 
their  shares  in  the  e^iial  of  Ae  eompomy  mat 
^unpaid  «ip." 
The  plaintiff  recovered  judgment  for  the  SlU. 
againet  the  eompany,  and  proceeded  by  aarafanea 
against  the  defeHdanl  a*  a  ahartluddar  in  reaped 
of  thirty  ahar^  in  the  eoaytany  not  pmd  up. 
Held  (a^rmifw  the  judgment  of  the  Vommon  FIe« 
Division),  that  the  defendant  waa  a  ahartMdtr 
in  the  eompany  to  me  extent  of  thirty  s&cicf, 
and  waa  liable  to  the  plaintiff. 
Apfeal  from  a  decision  oC  the  Comnon  Fleic 
Division  giving  judgment  for  the  plaintiff  upon  a 
special  case  stated ;  tbe  question  ibr  the  opinun 
<a  the  court  being  whether,  upon  the  facts  ■taxed, 
the  defendant  was  or  was  not  a  aharebslda-  m 
the  Didcot,  Newbury,  and  Soathamptoa  Jnncciatt 
Bailway  Company. 

The  case  in  the  ooort  bdow  is  fiilly  reported 
34  L.  T.  Bep.  N.  S.  318,  and  the  fiuu  the 
material  sections  of  the  Special  Axt,  and  (he 
Companies*  Claosas  Consolidation  Act,  1840^  an 
there  aet  ont. 

&.  8.  Wright,  for  the  defendaot.— Kn^  tin 
defonduit  was  never  a  shar^older  is  tbe  eoafaay. 
Until  there  is  an  allotment  by  deed  or  oiher  in- 
strument, there  are  no  shares.  It  does  not  SoOsw 
that  becaase  the  daCvodant  ia  a  nanokr  he  is 
therefore  a  shareholder  of  the  onoipny.  Ha 
cannot  be  said  to  be  a  bddur  of  tbirtj  ahM^lv 
aJthon^  tiie  qualification  for  a  diraotor  ia  phssl 
at  thirty  shares  by  the  Special  Ao^  that  psmi— i 
does  not  apply  to  directors  Bominafead  by  the  Aoi. 
hnt  to  fatuTB  ones.  SeeomHy,  it  is  conffcd 
that  the  defendact  did  not  aeota.  4. 1^  «-  l^k 
of  the  Special  Act.  contnKt  to  taka  ahwraa  in  Aa 
company,  but  if  he  did  he  nerer  VMS  the 
owner  of  any  shares —nooe  having  ew  bssBM 
vested  in  him.  Thirdly,  cvea  if  the  defsndMt 
was  ever  tbe  legal  owner      aoaa  iiaiiliaitiiMl 


shares,  he  wss  never  liaUe  aa  a 
within  the  meaning  of  the  Compaaiea*  Claosei 
Consolidati(m  Act  1845.  Tbefensut  b*aHaat^ 
regiater  of  8faareh<ddera,  and  am  aabMi  sad 
specific  share  in  the  cmb^  tA  the  ooaspsny  la 
vaake  the  defendsnt  Uafale  to  »  sssps  Jmum  Hi 
cited 

ArbM*  evM  (1),  L.  Bey.  8  Ch.  App.  7tt  ; 
ForbM'  COM  ^2).  L.  Bap.  IS  £4.  aS3 ; 
TkoMea  IWiul  Compoay  v.  Bhelden^  fiB.ftC.Sfl: 
Wolmrhampton    Ktw     ffattrwerlta     Oommam  v. 

BoMkatford,  «  C.  B.,  K.  8.,  IBS  i  7  GB.,  N.  S,1K; 

UC.  fi.,  N.8.,4Ki 
Bfwwa'c  eoa*. »  L.  T.  Bflv- 713 ;  I- Bi^  »  Gh.  W; 
ifm  V.  Adfiw,  8  Ex.  806 ;  IS  L.  J.  tfr^TSa. : 
Kincaird'a  eaae,  SS  L-  T.  B^  400:  L.  Mop.  U  S|. 

193; 

Telland't  ease,  5DeO.  AaSM>;m..J.aatCL: 
Bristol  Canal  Company  v.  Amos,  1  M.  ft  8L  9V; 
Bwrhe  v.  Lstchmsre,  L.  B».  6  <|.  B*  SP7  ; 
Irit^  Paat  Company  v.  JPmHm,  1  B.  A  8.  MfS 

I..J.9SS,Q.B.; 
Jlou  V.  steam  Qondota  ' 
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W.  G.  SarrUon,  for  the  plaiiuiff.— The  deten- 
danb  is  a  shareholder  of  the  companr.  The  3rd 
section  of  the  Compaaies'  Clauses  Cousolidation 
Acs  defines  "  shareholder "  to  be  a  convertible 
term  irith  "  member "  and  "  proprietor."  The 
defendant  ia  a  founder  or  incorporator  of  the 
company.  There  can  be  no  posaible  member  who 
is  not  a  shareholder.  Ereiy  member  musfe  hare 
one  share  at  least. 

UocKBUBAT,  C.J. — I  hare  come  to  a  oonclu- 
aion  in  this  case  that  the  decision  of  the  Com- 
mon Fleas  DiTision  was  right  and  must  be 
affirmed.  I  take  my  stand  on  the  gronnd  stated 
sbortiy  in  the  oonne  ot  tbe  aiviiments  hy  Mel* 
lish,  llJ.  The  special  Act  was  obtained  at  the  in- 
stanoe  of  Hr.  Emmens  and  two  (Aber  gentlemen, 
and  these  three  gentlemen  are  conatunted  tbe 
direotors  and  first  members  of  the  company.  The 
defendant,  therefore,  is  a  party  to,  and  is  bound  by 
the  engagement  set  out  in  tbe  Schedule  to  the 
Act  between  the  plaintiff  and  tbe  company.  Now, 
the  persons  who  are  coostitnted  directors  under 
the  special  Act  form  a  doable  engagement.  They 
enter  into  an  ^j^reement  wiiih  respect  to  tkie  pablic, 
who  may  become  sbareholders,  and  into  another 
-with  renpect  to  the  plaintiffs.  As  r^njs  the 
general  pablic,  tbey  may  or  mey  not  ao*^  as  direc< 
ton,  but  as  legarde  the  plaintiff  they  have 
eot^redinto  a  biodhig  agreement  with  him  for 
||;ood  consideration,  and  they  most  be  taken,  as 
far  as  be  is  concenwd,  to  have  eoerdsed  their 
powers  nnder  tbe  special  Acl<  as  far  as  it  was 
nooeesary  to  do  so  in  order  to  fulfil  Aeir  cngagfr* 
scot  with  him.  They  might  if  they  fdne  still 
exercise  those  powers.  Under  theee  Gircmnatuioes 
I  think  they  cannot  now  say  that  they  are  xkot 
directors,  and  therefore  hare  not  tbe  poww  of 
fulfilling  their  obligation  to  the  plaintiC  I  think 
that  they  are  estopped,  as  it  were,  from  setting  up 
that  defence,  and  that  they  are  liable  to  scira/acius, 
as  shareholders.  The  judgment,  therefore,  will  be 
for  tbe  plaintiff. 

Jessel,  M.B. — I  am  of  tbe  same  (pinion.  I 
entirely  concur  in  tbe  iodgment  of  my  Lord,  and 
I  also  f^piee  with  the  decision  in  tbe  court  1»Ioit. 
The  first  question  is,  what  is  the  meaning  of 
"shareholder"  in  the  36th  section  of  the  Com* 
fMuues*  ClaaaeB  Oomsolidation  Aot.  It  appears  to 
me  that  that  section  is  goTemed  by  sect.  3,  where  it 
ia  enaeted  that  the  word  ''shareholder"  shall  mean 
**  shareholder,  pro{>rietor,  or  mmiber  "  of  a  com- 
pany. Cm  it  be  denied  that  the  derendanb  is  a 
**  member "  of  the  company,  nnder  the  bpecial 
Act  which  constitutes  him  one  of  the  directors, 
and  first  "  members  "  of  the  company  P  By  the 
4th  section  of  the  special  Act  the  defendant  and 
his  co-directors  are  made  a  body  corporate,  so 
that,  apart  from  tbe  3rd  section  of  the  Companies' 
Clauseii  Consolidation  Act,  can  it  be  said  that  any 
one  corporation  can  be  anything  but  a  sbare- 
bolderP  Svery  member  or  corporation  of  a  com- 
pany must  be  a  shareholder.  That  being  so,  it  is 
clear  that  on  the  terms  of  the  spec!  il  Act,  at  all 
CTents,  Mr.  Bmmens  held  one  share  in  the  com- 
pany. Then  ccmiBB  the  question.  Did  he  bold 
uon  than  that  one  shwe?  I  ^ink  he  did.  Tbe 
apeoial  Act  says  sect.  16  that  1^  qnalificatioQ 
of  a  director  sball  be  the  possession  in  bis  owo 
right  of  not  less  than  thirty  shares  of  lOL  each, 
and  be  is  to  be  a  director,  and  continue  so,  until 
the  first  ordinary  meeting.  I  think  tbats  having 
himself  promoted  tbe  act,  the  defendant  agreed  to 
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his  appointment,  and  to  act  in  that  way,  and  that 
he  is,  therefore,  a  shareholder  to  the  extent  or 
thirty  shares.  It  is  said  that  tbe  18th  section  of 
the  special  Act  shows  that  the  directors  need  not 
necessarily  possess  thirty  shares,  and  that  sect.  1&' 
therefore  does  not  apply ;  but  the  answer  to  that 
is  to  be  found  in  sects.  85  and  86  of  the  Com- 
panies' Clauses  Consolidation  Act.  A  dedsion  of ' 
mine  upon  those  sections  has  been  referred  to  in 
argumeut.  I  thought  I  had  made  the  matter 
clear;  but  it  appears  that  I  bad  not  put  it  aa- 
clearly  as  not  to  be  misunderstood,  and  I  talK  this 
c^portunity  of  explanation.  As  I  imd«8tBiid- 
sects.  85  and  86  of  the  Companies'  Clauses  Con- 
solidation Act  they  amoaufc  to  this,  that  no  one 
sball  bo  a  direcUw  nnless  be  holds  the  ]H«acaribed 
number  oE  shares,  and,  if  be  ceases  to  hold  the- 
prescribed  numbu-,  ha  ceases  to  be  a  director. 
He  must  be  qualified  at  the  time  of  his  election,  so 
that  these  provisiODB  do  not  apply  to  the  directors- 
named  in  the  special  Act  who  are  not  elected. 
Therefore,  as  a  director  constituted  by  the  spedah 
Act  might  cease  to  be  qualified  the  day  before  hi» 
election  came  on,  tbe  Act  talkes  tbe  precaution  oS 
saying  that  he  shall  not  be  re-elected  unloss- 
qualified;  but  that  does  not  show  that  secL  1& 
does  not  apply  to-  directors  named  under  the 
special  Act.  This  disposes  of  all  the  objections- 
except  one,  that  there  must  be  a  register  of  share- 
holders. Now  there  cannot  be  a  roister  ontiK 
after  ti\ti  first  general  meeting.  It  is  plain  that- 
there  must  be  a  ^ureholder  before  tfaere  is  a 
ngister,  because  the  shareholders  are,  under  tlie> 
Act,  to  boM  the  fint  genend  meeting.  The  com- 
pany may  have  to  form  large  liabilities  befbre* 
there  is  a  first  general  meeting,  or  a  register.  I' 
think  the  bhareh  ciders,  before  a  register  is  made,, 
are  liable  to  a  sei-fa.  under  the  Companies*  Clansea 
Consolidation  Act,  in  respect  of  their  shares  ick 
the  company.  The  only  reoiaining  question  is,, 
are  the  directors  liable  to  the  plaintiff  uader  the- 
general  Act  in  respect  of  their  shares.  I  agree' 
with  the  Lord  Chief  Jastice  that  Uiere  was- 
a  contract  between  them  and  the  plaintiff,  and 
that  for  the  purposes  of  that  contrauL  tbey  were 
not  able  to  abandon  the  powers  given  to  them  by 
the  Act.  Th^  are  in  the  same  position  as  if  the 
contract  had  be«i  made  o&er  the  passing  of  the 
Act.  I  am  of  opinion  that  they  are  "  members," 
they  are  "  diarehoiders,"  and  that  they  are  liable 
to  an  execution  in  respect  of  thear  shares  under 
sect.  36  of  the  Companies*  Clauses  ConsoHd^on 
Act. 

Meu-ish,  L.  J.  —I  also  agree  with  the  judgment  of 
the  doort  below.  If  the  special  Act  was  passed, 
tbe  plaintifi  became  a  creditor  of  the  company  for 
his  costs.  Now,  has  the  Act  provided  mat^nery 
for  carrying  ooc  that  contract  P  In  other  words. 
Can  these  persons,  by  omitting  to  form  a  com- 
pany, cBCi^  from  the  perfonnanoe  of  their  con- 
tract P  Tbe  special  Aot  says  that  tbey  shall 
be  direotors  of  the  company,  bat  it  does  not  go- 
on to  tell  TM  in  respect  of  bow  many  rtares  tne 
defendant  and  liis  frioida  were  members  of  the 
company,  but  by  the  6fih  section  tbe  Amm  are 
to  be  UH.  eadi,  and  it  is  |daiii  that  eaoh  of  them 
was  meant  to  hoH  on*  share  at  IwBt  in  tite  00m- 
pany.  Tbe  4th  section  treats  the  defcndanfc  aa 
having  snbsoribed  to  the  undertaking,  and  tLe 
awkwardness  no  doubt  has  arisen  from  mdapting, 
tbe  terms  used  when  there  were  snbsoripfcion  con- 
tracts as  tiiere  used  to  be,  but  tito  BObecrynng; 
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Bncn  contract  is  not  the  onlj  Tray  of  subsonbing. 
The  defeadant  and  two  others  petitioned  Farlia* 
ment  to  pass  an  Act  by  which  they  were  to  be 
constitatea  directors  of  the  company,  and  the 

?iialification  for  a  director  was  to  be  tmrty  shares, 
b  WQold,  I  think,  be  patting  no  strained  con- 
struction on  the  meaning  of  the  Act  to  aay  that 
the  moment  the  Act  passed  the  three  became 
directors  and  were  the  holders  of  thirty  shares. 
Then  the  only  qaration  is  are  they  persons 
ag^nst  whom  ezeontion  can  be  bad  witbin  the 
meaninff  of  sect  36  of  tbe  Companies*  Claasea 
Gonsolioation  Act.  I  agree  with  the  court  below 
on  this  i>oint  that  sect.  36  mast  be  taken  in  aooor- 
dance  with  the  definition  in  seot  3.  Then  it  is 
Contended  that  there  must  be  a  register  of  shues 
in  order  to  maintain  an  action  fcr  calls,  but  I  am 
of  opukion  that  under  the  36th  section  eKecution 
may  issue  against  a  person  whom  the  special  Act 
oonatitntes  a  director,  a  member,  and  a  share- 
holder of  the  company.  If  not  three  directors 
might  defeat  the  i!!ct  entirely  and  evade  their 
contract  with  the  plaintiflf  by  omitting  to  take  the 
necessary  steps  and  to  make  a  register.  I  think 
the  defendant  ia  clearly  a  shorebuder,  and  there- 
fore liable  to  the  plaintiff. 

Pollock,  B. — I  also  think  that  the  judgment 
below  ought  to  be  affirmed.  I  will  only  add  that 
I  think  the  defendant  is  entitled  to  show  the  facts 
of  the  case,  bnt  when  he  has  done  so  he  is  not,  in 
my  opinion,  entitled  to  relief.  The  three  directors 
are  made  shareholders  to  the  extent  of  thirty 
shares  each  by  the  terms  of  the  special  Act.  They 
cannot  be  absolved  from  the  conseqnenoes  of  what 
they  themselTes  have  brought  aboat  merely 
because  no  machinery  has  bean  provided  by  the 
Act,  they  themselves  having  fulei.  to  ezeroise 
their  ftmetions  as  diraotors. 

Judgment  below  aj^rmtid. 
SoUoitors  for  plunti^  Olarke,  Bamling,  and 
Olarke. 

Solidtors  for  defandanta,  Tatham  and  Bona. 


May  30, 31,  and  June  1, 1876. 

(Before  Oockbiibv,  O.J..  JiessKU  M.B.,  IfBUisH, 
L.J.,  end  Pollock,  B.) 
WnuAW  ASD  oTHSBs  V.  Thk  Nobth  Ghuta 
Ihsurincs  Company,  (a) 

MartTie  insurcmce—Inttirance  on  freight — FreigM 
advancAa—Con^mictwn  of  charter-party — Valued 
policy — What  ie  valued — Opening  to  sJiow  utani 
of  inierett  in — BatifieaMon  aftw  knowledge  of 
tote — Double  MMiiniiiee. 

A  charter^arty  eonta^Ud  the  foUowing  clause  : 
*'BujBM^  caaht  not  extseeding  6001.,  to  be 
advanced  againat  fivight,  if  required,  <U  porta  of 
Zoodu^,  aulgect  to  inauranee  and  2i  per  cent. 
eommMaionJ*  The  dutrterara  avhtaOed  to  the 
et^tain,  aa  agent  for  the  ownera,  and  he  accepted  a 
diaburaement  account  made  up  of  Gvree  item»,  (1) 
eaah  actually  advanced ;  (2)  ctmmiasion  due  to 
the  cAorto-erf  under  the  diarter-ptuiy ;  (3)  pre- 
nUum  onapoUey  ofinawrance  on  freight  moM  on 
oumer* '  beAaZ/l 

Sdd,  thai  auch  gums,  though  not  aU  repreaenOng 
aUual  advanc^a,  were  nevertheUas  "freight  ad- 
vaneea  "  viihin  tka  meaning  of  the  chaHerfartyt 

(«)  Btgertsd  tr  W.  Amnoa,  Xeq.,  BufrirtMrtLMr. 


and  toera,  ther^ore,  rtgMly  tnaured  vy  the  ehar- 
terera  on  their  ovm  accouni. 
A  poliey  of  t»«ura»oe  on  freight,  valued  at  a  eeriain 
sum,  waa  made  by  charterera  on  behalf  ofthem- 
aehea  andthoaetntereated,in  iheuawUterma.  R 
came  to  the  knowledge  of  the  ahapownera,  hut  not 
till  after  they  had  heard  of  the  loaa.  They 
then  daimed  the  henefU  under  tf. 
Held  that,  there  being  aatiefa/story  evidence  of  tihs 
policy  having  been  made  on  the  ownera'  aeeount, 
it  waa  open  to  them  to  rai^  if,  even  ajter  ihay 
had  knowledge  of  the  loaa. 
Ronth  V.  Thompson  (13  3aet.  274)  and  Hagedom 

V.  Olivenoa  (2  M.  ^  8.  485)  foaaaad. 
Tinder  a  tfoZusd  poltot/ 1£  may  ha  ahown  whaiU  was 
that  waa  intended  to  be  valued,  wiA  a  view  to 
diaputing  intereat  in  the  whole  aul^eei  of  valuation, 
ihmtgh  me  amount  qf  the  vakumon  eon  he  die- 
puted  only  on  ^  ground  qf fraud. 
This  was  anappealframadedsiontdthe  Common 
Pleas  Division. 
The  material  facts  of  tbe  case  woe  as  (bUovs : 
The  plaintifib  were  the  owners  of  a  slup  oaOed 
the  Queen  of  ike  OoZontsi.  They  ahartered  her  tbr 
a  voyage  from  Batavia  to  the  United  Kingdom, 
to  a  firm  who  then  assigned  the  charter- party  to 
Lorrain  and  Co.,  of  Batavia.   The  firm  of  Lorrain 
and  Go.  have  a  hoase  at  Glasgow,  nndw  the  name 
of  Lorrain  and  Gillespie,  ana  another  in  Iioadon 
under  the  name  of  Gil]  espie. 

The  charter-party  contained  this  claoae  amongst 
others :  "  Sofficient  cash,  not  exoeeding  6001.,  to 
be  advanced  a^nst  freight  if  required  at  ports 
of  loading,  subject  to  insarance  and  2k  per  cent, 
commission."  Plaintiffs  effected  an  influranoe  on 
freight,  yalued  at  5500t.,  in  several  London 
insnranoe  houses. 

The  ship  was  loaded  at  PascBrcean,  in  Batavia, 
by  Abraas  and  Co.,  the  agents  there  of  Lorrain 
and  Co.;  and  subsequently  the  following  disborae- 
ment  account  was  snbmitted  by  them  to  tha 
o^ptain  of  the  Queen  of  the  Ot^oniea. 

Note  of  diibarseinentsoftlie%iUa3i  (jiteenaf  tke 
Colonies.   Captain  B.  Jonw. 

To  oMh  per  Beoeipb   165  11  4 

2i  per  ceat.  oommioaion  on  465796  da,  3d.  144  IS  0 
-    Speroent.  InanEMueiHi  jBSMI  If.  Sd....   178  4  7 
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wbidi  was  signed  as  "  eoczeob"  1^  the  CkpWa. 

Abraas  and  Oa  notified  what  they  had  done, 
and  encdosed  the  above  aocepted  aocoont  to  their 
principals,  Lorrain  and  Go.,  who  then  effected  two 
policies  of  insurance  (hereinafter  called  the  Chuu 
Policies)  with  the  defendant  company,  (1)  for 
54911.  Is.  2d.  for  themselves  and  all  who  might 
be  interested  (in  the  nsaal  terms),  "  on  estiinated 
amount  of  freight  valued  at  59411.  Is.  24."  at  a 
premium  of  1{  per  cent.;  and  (2)  (on  the 
same  day  and  in  the  same  office),  an  "  advanoa 
against  freight  valued  at  5121.  ISf.  5d."  This 
sum,  it  appeared,  they  arrived  at  by  adding  to  the 
account  of  4881.  13c.  11(2.  above  mentioned  a 
oommisaion  of  2i  per  oent.  on  3431. 15s.  lid.  (beai^ 
the  sums  ofl651. 11«.  4d.  and  ITSL  4s.  7d.  ia  that 
account) — which  thej  were  entitled  to  do  br 
the  charter-party,  bat  which  Abraas  and  Oo.  had 
omitted  to  incTode  in  their  aooooBt — and  ihm 
premium  cn  this  ptdioy  to  tba  nbxHa  warn  m 
arrived  at 

Both  the  China  poHoiM  were  then  sent  bj  poift 
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Oi.  or  Apf.]     Wnxujcs  avd  othsbs  v.  Tbm  NoBtH  OsnrA  Ihsurixcb  OonAirr.     [Or.  of  Apf. 


to  fhttrhoose  frf  Lorr^  and  GiUespieat  Glasgow, 
aninng  about  the  10th  or  15bh  Deo.  1874. 

The  Queen  of  the  OoUmiee  was  feotallT  lost  on 
the  25th  Jan.  1875. 

The  pluntifEa  having  been  apiniaed  of  the  loss, 
obtuned  settlement,  bat  not  ^ymaOb,  of  the 
Ewlish  policies  on  Uie  4th  Feb.  1875. 

On  the  5tb  Feb.  the  China  policy  on  freiffht 
came  to  the  knowledge  of  the  English  na(^r< 
writers,  who  thereupon  delayed  payment  on  their 
own  policies. 

A  little  later  it  came  to  the  knowledge  of  the 
plaintiffs,  and  was  snbseqaently  giren  np  to  them ; 
and  they,  on  receipt  from  the  varions  English 
nnderwriters  of  the  sums  for  which  they  were 
respectively  liabl^  purported  to  aa«^  to  them 
tluir  (the  plaint^s*)  own  intareBt  in  the  said 
Ohina  policy. 

Lornin  and  Co.  were  paid  the  fall  amount  on 
the  other  Ohina  policy  for  512Z.  13«.  od.,  the  valoa- 
ticm  of  thdr  advances  against  freight. 

Plaintift  brong^  their  action  for  4412.,  the 
excess  of  the  China  policy  on  freight  over  the 
English  policies,  admitting,  and  showing  by  the 
receipts,  that  they  had  been  paid  the  full  amount 
of  55001.  due  on  those  policies.  They  were 
awarded  such  excess  by  the  Court  of  Common  Pleas 
below. 

At  the  trial  a  nominal  verdict  was  taken ;  and  it 
was  agreed  that  the  judge  (Denman,  J.)  should 
enter  all  the  material  facts  on  his  notw,  which 
should  then  be  treated  as  a  statement  of  a  spedal 
case  before  the  Conrt  of  A|^>eal. 

The  present  appeal  was  made  by  the  defendant 
against  that  decision. 

The  court  to  draw  inferenoes  of  fiftct. 

Bmjamin,  Q.C.  (with  him  Coiliwn,Q.C.,  and  Xan- 
yon),  for  defenduits  (app^lanto.) — I  have  two 
points.  (1)  As.to  the  excess  of  4412.  that  this  Ohina 
policy  was  a  policy  on  an  interest  which  did  not 
wholly  belong  to  plainti^  and  the  fact  of  its  being  a 
"valued"  policy  does  not  prevent  that  being 
shown.  (2)  AstothewholeBum,thatplainti£Econld 
take  no  advantajee  nnder^t,  sinee  it  was  made  by  a 
stranger  (thongh  for  his  benefit),  and  not  ratified 
till  after  loss.  A  decision  in  my  favour  on  the 
first  point  will  make  it  unnecessary  to  argue 
the  second.  As  to  the  first  point :  From  the 
facta  it  is  clear  that  this  policy  was  made  by 
Lomun  and  Co.  on  the  whole  freight,  and  that  the 
shipowners  were  not  interested  to  that  amount, 
and  the  &ct  of  the  policy  being  a  valued  one  does 
not  debar  mo  from  showing  that.  That  is  well 
established  bv  authority  (Duer.  II.  79.)  It  is  not 
opeoinff  a  Tuned  poUoy  to  show  orer^valiiation. 
FsimpTy  adc  what  it  is  that  waa  intended  to  be 
yalt»d,  and  does  it  aU  belons  to  yonP  There 
is  notiiii^  to  prevent  me  dang  that.  Now, 
here  I  say  it  is  clear  that  what  was  intended  by 
ZiOmun  and  Co.  to  be  valued  was  the  whole 
freight.  Plaintiffs  were  not  interaeted  in  the 
whole  freight ;  bat  in  the  whole  freoght  less  the 
sum  advanced.  Tbab  is  fully  covered  by  55002., 
and  that  sum 

the;r  have  already  recovered  from  the 
English  underwriters.  They  are  the  only  people 
who  have  any  ri^t  to  sue  ns.  They  can  sue  us 
for  contributions,  and  they  are  about  to  do  so. 
[The  CouBT  intimated  that  they  w(»ild  now  hear 
the  other  side  on  this  first  point.] 

BuU,  Q.C.  and  /.  0.  Matthew,  for  plaintiffs 
(respondents.)  —  Freight  does  not  necessarily 
mean  all  frri^ifc.  'Whatererbetheaotiialiiitereata 


in  the  tniAt  it  is  usually  insured  simply  as 
"  fMght"  I^ssBi^  HJEti-^MiMS^M  "  frnght " 
means  all  f^^ht.  It  most  be  shown  that  it 
means  somethmg  less  in  the  particular  case.] 
It  is  clear  how  Lorrain  and  Co.  came  to 
effect  a  pohcy  at  all.  They  had  churged  the 
shipowners  with  premiums  for  insurance,  and  fialt 
therefore  that  if  they  were  not  already  insured,  or 
if  their  imderwriters  should  turn  out  to  be  insol- 
vent, they  would  have  a  ri^ht  to  call  on  them 
(Lorrain  and  Co.),  for  the  pohcy,  the  premium  on 
which  had  been  charged  against  the  owners  in  the 
account  given  to  and  accepted  by  the  captain. 
Lorrain  and  Co.  therefbre  insared,  and  insured  the 
shipowners'  interest  and  nothing  else.  That  is 
clear  by  his  making  another  policy,  on  the  very 
same  luy,  on  his  own  account,  to  cover  his  ad- 
vanoes.   It  is  all  a  question  of  intention. 

Barker  T.  Jemton,  17  L.  T.  Bap.  N.S.  478 ;  L.  Bep.  3 

CP.  803  J 

Lidgett  T.  aeerttan,  24  L.  T.  Bep.  K.  S.  942;  L.  Bep, 
6C.  F.  616. 

The  sum  of  59412.  1«.  2d.,  it  is  true,  is  somewhere 
about  the  actual  amount  of  gross  freight ;  but  I 
say  that  the  intention  was  not  to  insure  the  gross 
freight,  but  only  shipowners'  interest.  It  may  be 
that  they  thought  his  interest  extended  to  the 
whole  freight ;  oat  it  does  not  matter  by  what 
calcnlation  they  arrive  at  the  sum,  so  long  as  it  is 
the  shipowner  s  interest  alone  which  they  intend 
to  insure.  The  shipowners'  interest  was  the  gross 
freight,  plus  the  preminms  less  the  advances. 

earn  of  59411.  It.  2d.  was  arrived  at,  we  say, 
by  a  rough  oaioalatKm  on  that  basis.  These 
calonlationa  aze  never  supposed  to  be  striotly 
accurate.  They  are  always  made  on  a  libwal  aoaln. 
In  the  case  of  valned  policies  insurance  is  no 
loiter  a  contract  of  indemnity ;  it  is  a  contract 
of  indemnity  subjeot  tomeroantUe  nsnage.  In  the 
smaller  policy,  made  on  his  own  account,  Oillespie 
included  items  in  which  he  had  no  interest. 
Underwriters  like  over*Talnation.  The  English 
policy  was  not  large  enough  to  cover  the  premiums. 
Probably  Gillespie  added  the  address  commissions 
as  well,  which  were,  as  a  fact,  included  in  the 
freight :  but  he  added  everything  in  which  the 
owners  could,  by  any  possibility,  be  interested, 
.meaning  to  cover  thsir  interest,  and  that  is  dcxie 
every  day  in  a  valoed  policy,  and  is  no  groand  for 
impeaching  it. 

Bonjamin,  Q.C.,  in  reply. — It  must  be  observed 
that  this  policy  was  nuMle  after  the  accounts  had 
been  made  up,  and  therefore  with  full  and  exact 
knowledge  <^  all  the  facts.  The  sum  was  arrived 
at  by  adung  the  address  commission  to  the  gross 
freight.  The  whole  of  the  5122. 13«.  5«i  was  in 
the  nature  of  an  advance  against  freight  under 
this  charter-party.  The  wording  of  the  advance 
claase  is  peculiar,  and  has  that  effect.  Therefore 
the  interest  of  the  owners  in  this  policy  was  5122. 
short  of  the  whole.  Moreover,  the  owners  have 
been  paid  55002.,  and  the  charterers  5122.  IZe.  5d. 
60122.  odd  in  all  has,  therefore,  been  paid  en 
freight,  considerably  beyoad  its  value.  [After 
some  time  the  conrt  intimated  that  they  would 
like  to  hesr  Mr.  Benjamin  on  the  seoond  p(nnt 
before  coming  to  any  deoision.]  The  seoond  point 
is  whether  an  insurance  made  by  strangers,  and 
not  known  till  after  loss,  can  then  be  adopted  by 
the  person  on  whose  behalf  it  was  intended  to  be 
made.  A  man  cannot  ratify  at  a  tima^hm  he 
ooald  not  make  the  «nitr«9j|e  ^gi^k^^^ 


of  the  loea,  and  for  some  time  aiterwardB,  there 
was  no  cootraot  in  existence  at  all.  Gillespie  did 
not  contract  for  himBeif,  and  he  had  no  sort  of 
authority  to  contract  for  the  owners.  They  first 
hear  of  it.  after  loss ;  they  conld  not  then  have 
made  the  ocmtract,  and  how  could  they  trans- 
form what  was  then  bnt  a  piece  of  paper  into 
aoontraotf  [Jbsbxl,  M.B. — 'rbat  is  the  rale  in 
equity,  and  no  doobt  it  is  the  tme  rule ;  bnt  the 
contract  of  iDSDntnce  difFers  somewhat  from  an 
ordinary  contract — say  of  sale — for  yon  may 
insure  what  was  at  that  moment  actnally  f^ne  to 
the  bottonif  if  no  one  is  aware  of  the  facLj  The 
contiMi  is  against  risk ;  it  oannot  be  made  after 
risk  has  oeaaed  to  exist,  nther  directly  or  r^ro- 
actively.  If  it  wer«  a  question  of  the  amonnt  of 
knowled^  here  thwe  was,  one  may  say,  absolnte 
knowledge ;  for  the  captain  bad  returned  from  the 
wreck.  In  France  the  law  is  as  I  say  it  should  be 
in  this  country.  It  is  a  fair  argument  agaiust  me 
that  the  rule  baa  been  noW  a  consideraUe  time  in 
existence,  bnt  such  acase  must  always  be  very  rare. 
The  mle  is  based  on  the  authority  of  only  two 
cases,  which  are  in  some  measure  distinguishable 
from  this  case ;  and  there  are  cases,  on  the  other 
hand,  in  nly  favour.  The  Brst  case  against  me  is 
That  of  South  v.  Thompson  (13  Eaxt.  274).  decided 
in  1811.  That  was  the  case  (rf  ratification  by  the 
Crown,  by  an  order  in  council,  of  t^e  insurance  of 
a  prize  effected  by  the  captors,  ^e  vessel  being 
lotst  at  the  time  of  the  ratification.  Bat  the  jadg- 
m<>Bt  proceeded  on  the  granid  ^ai,  the  Crown 
was  in  constructive  possession  of  the  {vize  at  the 
time  insurance,  since  tbe  captors  were  officers 
of  the  Crown  on  board  a  ship  of  war,  and  there- 
fore its  servants  and  agents.  Hie  captors.  Lord 
£l(enborongh  said,  "could  not  have  insured  for 
themselves."  This  case,  then,  does  not  support 
the  proposition  I  am  contending  agaiuHt.  The 
case  was  not  argued  or  decided  as  a  question  of 
adoption,  thoog^  it  is  on  that  point  that  it  is  cited 
as  an  authority  in  the  teit  books.  There  is 
n-)ibing  in  the  case  to  show  it  was  not  adopted 
b<^ropB  loss.  The  necond  case  is  Hagadom  v, 
OliverMn  (2  M.  &  Sel.  485).  in  1814.  There  is 
noG  a  trace  of  such  a  doctrine  in  tbe  hooks  before 
Itouth  V.  Thompson.  As  to  the  general  qaestion 
of  raUfication,  Sordine  v.  Leatlil^  (7  L.  T.  Bep, 
N.  S.  783  ;  32  L.  J.  132.  Q.  B. ;  »  B.  &  S.  700), 
is  an  uthori^  for  the  proposition  that  a  man 
oannot  ratify  at  a  time  when  he  cannot  contract  j 
so  is  Bird  v.  Brown  (4  Ezofa.  796).  [MxixiSH, 
L.J. — Both  those  cases  were  mtifications  of  acts 
and  not  of  contracts.} 

Buitf  Q.O.  WM  not  called  on  to  r^y  on  this 
point. 

CocKBUBN,  C.J. — I  am  of  opinion  that  the 
decisicHi  of  the  court  bekrrr  must  be  reversed. 
The  first  qaestion  is,  was  this  policy  of  insurance 
made  by  LorraiD  and  Co.  on  their  own  behalf  or 
on  that  of  the  shipowners  P  I  come  to  the  con- 
clusion«  looking  at  all  the  circumstaucee,  that  it  was 
on  behalf  of  the  shipowners.  Ihey  had  charged 
the  shipowners  with  the  premium  and  the 
adnnoes,  and  the poiicjvas  intended  to  cover  tbe 
wfacde  oi  thoM  items.  Having  charged  tbe  ship- 
otrners  with  the  premiums,  thiey  deemed  it  advis* 
able  to  insure  on  their  aocoant.  The  efficiency  of 
the  insurance,  therefore,  depended  on  that  of  tbe 
ratificatioD.    That  was  not  made  till  after  the 


may  be  good  in  itself,  but  the  oases  are  of  too 
great  historical  authority  to  be  now  oveRuled; 
they  have  been  too  long  aooepted  and  acted  upon. 
Bnt,  furthes',  I  think  this  exception  is  a  good  one 
on  its  own  meritiu  The  loss  is  very  ukely  to 
happen  before  rttificatwn,  and  that  is  a  circum- 
stance whi^  is  in  tbe  minds  of  the  nnderwritcn 
at  the  time  tb^sabscribe  tbe  policy.  Batificatton, 
then,  as  a  fact,  having  taken  place,  can  tha  whole 
amonnt  be  recovered  on  tbe  policy  ?  Now  yoa 
cannot  open  tbe  policy  to  inqoire  mto  the  qaes- 
tion wbetiMr  there  haa  or  has  not  been  over- 
valnatioBt  hat  jaa  can  do  so  to  see  if  tbe  claim  of 
tlie  uamned  is  oo-extenaive  with  the  anl^ect 
matter  of  the  insnmnoe.  Heraitisfileartbatitis 
not,  for,  if  it  were,  the  assured  would  be  paid  tiriee 
over. 

JxssBL.  M.B. — The  first  question  is,  was  the  in- 
surance on  behalf  of  the  shipowners  P  I  have  mo 
donbt  at  all  that  it  was.  Then,  wbai  did  they 
insure  ?  In  a  valued  policy  yoa  cannot  opea  the 
policy ;  bnt  that  does  not  touch  the  question  of 
what  it  was  that  was  valued.  Here  the  woidiag 
of  the  policy  may  oover  either  the  whole  or  the 
residue  only  of  tbe  freight  still  remaining  dt^  to 
the  owners.  We  must  look  at  the  evideeoe. 
!Now,  59411.  le.  2d.  is  got  by  adding  Cogetber  the 
gross  freight,  tbe  advances,  the  address  com- 
mission, and  the  commission  on  tbe  advanoes. 
Thus  the  address  commtssion  has  in  reality  been 
twice  included,  bnt  we  cannot  look  to  that.  Bat 
as  to  the  question  of  intention,  the  figures  speak 
for  themselves.  Then,  haa  it  been  ratifiedP  I 
agree  icith  the  Lord  Chief  Justioe;  the  decisions 
on  that  point  are  now  too  old  and  have  been  too 
long  act-ed  upon  to  be  now  npset.  Tbey  have  also 
long  been  incorporated  in  the  text  bows,  irtu(& 
does  not  make  them  law  it  is  true,  bnt  atoaea  the 
merchants  to  act  upon  them.  It  is  an  exoeptioo 
to  the  general  rule  no  doubt,  bnt  there  are  other 
ceptiooB,  and  this  is  a  convenient  one.  Then  what 
has  happened  since?  The  shipowners  have  received 
bbOOL  There  is  a  question  whether  or  not  tbe 
4411,  has  also  been  paid.  Defendants  say  it 
has.  It  belonged  to  Lorrain  and  Co.,  they  say. 
and  not  to  you,  and  more,  thev  have  been  paid  it 
under  their  othep  poUcy.  That  policy  was  for 
Stl2l.  ISt.  fid.  in  three  items:  (1)  S3L  lUs.  Gd^ 
oommisaion  and  premium  on  advanoes;  <2l 
3431.  15s.  lid.,  i»emiam  and  advaooea;  (3) 
1441,  18*.,  address  oommission.  This  addnss 
eomnuasion  was  also  an  advance  under  the  cbartv- 
par^,  for  Lorrain  and  Ca  might  have  asked  for  it 
Atonoe,  or  the  captain  might  aak  it  to  bo  leat 
him,  which  was  actually  done  in  this  case,  as  it 
was  included  in  the  account  accepted  by  him. 
Therefore  the  whole  sum  was  advanced  a^unst 
freight.  But  it  would  have  been  ho  as  to  this 
address  CMumission  quite  independently  of  the 
charter-party,  for  it  ia  not  set  off  boc  reluncr. 
Freight  is  to  be  paid  less  that  which  the  char- 
terer has  a  right  to  retain  by  mercantile  uaaga. 
The  sum.  therefore,  has  been  already  paid,  and  it 
cannot  be  again  recovered. 

Melush,  liJ. — I  am  of  tbe  same  I 
agree  with  the  Common  Fleas  on  all  the  pamtm  of 
which  they  took  aotioe.  Our  dedsioa  tnma  tm  a 
p<nnt  which  they  did  not  notice.  The  qaestian  is. 
what  was  included  in  the  59411.  It.  2d.?  Was  it 
ths  whole  freight  oc  tbe  iA(de  tai^  Itm  ifce 
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aavanceg  P  Now  the  insurance  was  for  the  benefit 
and  on  account  of  the  shipowners.  They  were 
interested  in  the  freight  lew  adTanoes,  not  in  the 
sdTanoes  at  all.  The  words  may  mean  only  freight 
less  advances ;  and,  therefore,  I  should  have  telt 
inclined  to  conclnde  that  they  did  mean  what  they 
mnst  be  taken  primd  facie  to  mean.  Bat  the  sum 
exceeds  not  only  the  residue  of  the  freight,  bat 
the  whole  freight  including  the  advances.  There- 
fore, the  question  comes,  what  did  they  estimate  P 
From  the  facts  I  draw  the  inference  that  the  whole 
freight  was  insnred,  and  not  only  that  bat  some 
other  sums  that  were  added  to  it.  There  ie  no  rate 
of  law  preventing  us,  on  those  facts,  from  looking 
into  the  valued  policy.  The  sam  the  shipowner  is 
entitled  to  reoover  is  that  proportion  of 59411.  Is.  2d. 
that  his  interest  in  freight  is  of  the  whole  freight. 
The  amount  of  the  advances,  therefore,  beoomes 
important  in  this  caloolation.  The  premium  they 
have  ft  right  to  charge  is  not  three  per  cent,  but 
one  and  tfaree^iuartera  per  oent,  bat  that  leaves 
this  decision  the  same. 

Pollock,  B. — I  am  of  the  same  opinion.  It  is 
<^ear,  in  my  opinion,  that  the  policy  was  for  the 
shipowner,  and  that  the  insurance  was  on  the 
whole  freight.  We  are  not  debarred  from  lotrfcing 
to  see  what  was  the  snbj^ect-matter  of  the  in- 
8nTaiio&  We  therdora  arrive  itt  the  same  oonola- 
non,  whether  we  regard  it  as  an  insoranoe  witbont 
interest,  or  as  an  insnruioe  already  paid.  As  to 
imtification,  I  think  there  is  no  strict  analoey 
between  an  insurance  contract  and  another ;  and  I 
also  am  of  opinion  that  the  present  role  ahoold  be 
□pbeld  on  grounds  of  p(dioy. 

Attorneys  for  appellants*  HoUamg,  Son,  and 
Oouiard. 

AttoTiieyB  for  respondents,  WaUoM,  BiAh,  and 
WoIUm. 


June  22  and  23, 1876. 

(Before  James  and  Melush,  L.JJ.,  Baosaluy, 
J.A.  and  Qdaik,  J.). 

The  TonsifHAu  Local  Board  of  Health  v. 

Bqwbll.  (a) 

The  Pttftlic  Jlealtli  Ad  1848—11  4  12  Fici.,  c.  63, 
M.  69  and  129— l/ocol  Qovvmment  Act  1858— 
Ammdment  Act  1861,  24  ^  25  Vict.  e.  61,  a.  24— 
11  4*  12  Viet.  e.  43,  «.  11 — Pcasvng  and  tewermg 
ttnata — Proceedinga  by  loeaH  board  in  County 
Court  io  newer  vxpenses — lAmitaUon  of  time 
vnHkimwhik^  bu<^  proceedings  may  be  taken. 

The  fUant^Bf  a  local  board  acting  under  the  pro- 
wiotu  of  the  Publie  BeaUh  Act  1848,  on  the 
2bih  Oct.  1864,  terved  a  notice  on  R.  {cmottgtt 
athere)  reqitwi/ng  him  to  eetoer,  level,  channel,  and 
repair  a  street  upon  tohich  property  belonging  to 
Tarn  abutted.  &.  not  having  complied  with  the 
notice  of  the  plaintiffe,  early  in  1865,  themeelvea 
executed  the  neceaeary  worka,  and  their  ratveyor 
•made  an  apportionment  amongst  the  d'J'erent 
ovmere  and  occupiers  of  pToiieAiy  abutting  on  the 
street  of  the  e.y/iei(SC8  inrnrred  bij  the  board  in 
compL'ting  the  'cuf?:^.  On  tlie  ISth  Fub.  1873, 
a  iiolicc  of  ilte  'ipixirtiouin.'  at  waf  d"hj  si^rvcd 
0)1  R.,  ginl/mg  tl('i/  tin;  iiinon.iit  ixiii'ihhi  by 
him  iP((,s'  YM.  OS.  n.ul  iiilerc^l,  and  inf"i-,ainij  him 

(<t)  B«port«d  bj  W.  Afpletok  Esq.,  Barmter-Bt'Litw. 


th(U  tmleaa  Ke  diaptUed  the  appi 
three  months  it  would  be  conoa 
jB.  did  not  dispute  the  apportia 
three  moniha  had  expired  a  dem 
was  served  upon  kirn  for  tht 
$hortly  afterwarda  died,  and  on  i 
tJia  money  not  having  been  pai 
isaued  a  plaint  in  a  County  Ct 
from  the  defendant,  who  was  B.'. 
Held  (a^irming  the  deciaion  of  the 
of  Apped),  that  the  plaintiffs  toe 
aue  in  the  County  Court  for  thi 
monetf,  aa  six  montha  haid  elap 
piration  of  the  period  of  threi 
which  R.  might  liave  disputed  th 
and  the  limitation  provided  by 
Sc  12  Vict.,  c.  43,  applied  aa  we 
taken  in  the  Ooimty  Court  aa  to  > 
juatieea. 

This  was  an  appeal  from  a  decis 
siooal  Coart  of  Appeal.  The  ^ 
appear  from  the  head  note  to  t\ 
Divisional  Court  of  Appeal  (C 
Field,  J.)  gave  judgment  for  the  i 
ing,  on  the  authority  of  th^  D 
Soard  v.  3£addama,[a)  that  the 
not  maintain  their  actkm,  six 
elapsed  before  the  action  was  In 
time  that  their  right  to  sue  acor 
tiffs  f^pealed  from  this  jadgment. 

By  the  11  &  12  Yiot  o.  43  (Jer- 
it  is  enacted  "  that  in  all  cases  w 
already  or  shall  hereafter  be  i 
for  making  any  snob  complaint  i 
upon  which  an  order  for  the  paym 
otherwise  can  be  made),  or  layio 
tion  in  the  Act  or  Acts  of  Farliac 
each  particular  case,  such  com 
made,  and  such  information  shall 
six  calendar  months  from  the 
matter  of  snch  complaint  or  info 
tively  arose." 

By  the  Fablic  Health  Act  184 
c.  63),  8.  69,  "  Id  case  any  present 
or  any  part  thereof  (not  being  a  1 
sewered,  levelled,  paved,  flagged, 
to  the  satisfactiou  of  the  local  t 
such  board  may,  by  notice  in 
respective  owners  or  oconpiers  c 
fronting,  adjoining,  or  abutting  i 
thereof  as  may  be  required  to  be  s< 
paved,  flagged,  or  channelled,  ri 
sewer,  level,  pave,  flag,  or  channel  t 
time  to  be  specified  in  sac^ notice;  s 
be  not  complied  with,  the  said  k 
if  they  sha!!  think  fit,  execute  the  « 


(a)  The  Weit  Ham  Local  Board  of  Hi 
wu  heard  heton  the  Qoean's  Bensli  1 
from  th«  County  Court  of  MiddlsMX,  < 
The  action  was  brooglit  in  the  Cotui 
Local  Board  to  reoover  the  defendao. 
expenses  incurred  hy  the  board  in  sewt 
certain  streets  on  which  the  defendai 
The  defendnnt's  proportion  was  iflttled 
the  action  was  brought  in  May  1875.— 
Harrison  with  iiicco  t(ir  phimntVis.- -(1 
defendiint.— I'lie  tjii^'en'w  iicin  h  Piv 
aad  Field,  JJ.),  htld  th&t  the  .imitiii: 
nithin  which  proceedings  oould  be  ti 
board  betore  two  joatieeM  (under  11  &  I! 
applied  also  ttt  fceoMdiacs  takaa  al 
lueal  board  iftODBBtyQMWtatBnilsKS 
B.  24). 


or  referred  to  tnerein;  aod  tbe  expenseB  incarred 
l)j  thtoi  in  80  doing  afaall  be  pud  by  the  owners 
in  default,  according  to  the  frontage  of  their  re- 
spective premises,  and  in  snch  proportion  as  shall 
be  settled  by  the  surveyor,  or,  in  case  of  dispute, 
as  shall  be  settled  by  arbitration  (having  regard 
to  all  the  circamstances  of  the  case)  in  the  manner 
provided  by  this  Act ;  and  such  ezpensea  may  be 
recovered  from  the  last  mentioned  owners  in  a 
anmmary  manner,  or  the  same  may  be  dockrcd 
by  order  of  the  said  local  board  to  be  private  im- 
provement expenses,  and  be  recoverable  m  such 
in  the  manner  hereinafter  provided." 

Sect  129,  "  In  all  cases  in  which  tbe  amount  of 
any  damages,  costs,  or  expenses  is  by  this  Act 
directed  to  be  ascertained  or  recovered  in  a  sum- 
mary  manner,  the  same  may  be  asoer^ned  by  and 
recovered  before  two  justices." 

By  the  Local  Government  Act  (1858)  Amend- 
ment Aot,  1861  (24  ft  25  Yiot.  o.  61),  s.  24^  "Pro- 
oeedings  for  recovery  of  demands  below  201., 
which  local  boards  are  now  empowered  by  law 
to  recover  in  a  summary  manner,  may,  at  tbe 
option  of  the  local  board,  be  taken  in  the  County 
Court  as  if  such  demands  were  debts  wiUiin  the 
cognizance  of  such  courts." 

11 A  12  Tict.,  c.  63,  and  21  &  22  Vict.,  c.  89,  are 
repealed  by  the  FubL=c  Health  Act,  187o  (38  &  39 
Vict.,  c.  55,),  s.  343 ;  but  s.  261  of  the  laet-named 
statute  re-enacts  24  ft  25  Tict..  c.  61,  s.  24,  the 
jnrisdiction  of  County  Conrts  being  extended  to 
demands  below  501. 

J.  Brown,  Q.O.  and  B.  E.  WelHer  for  the 
j)laintiff8. — The  action  was  brought  by  the  plain- 
tiffs when  more  than  six  months  nad  expired  after 
notice  of  the  apportionment  had  been  given  to  the 
defendant,  and  aiWr  the  time  had  elapeed  within 
which  he  could  dispute  that  apportionment.  The 
question  is  whether  the  general  limitation  of  six 
months  mentioned  in  sect.  11  of  the  11  &  12  Vict., 
0.  43,  applies  to  proceedings  by  local  boards  in 
a  County  Court,  as  well  as  to  proceedings  taken  in 
a  snmnary  manner  before  jnstioes.  We  contend 
that  the  Umitatioa  does  not  ^ip^  in  tibo  former 
case.  Sect.  120  of  tbe  11  ft  12  Yiot.,  e.  63^  says 
that  in  an  cases  in  wMob  the  amount  of  any 
damages,  coet^  or  expenses  is  by  the  Act  directed 
to  be  ascertained  ot  recovered  in  a  summary 
manner,  tbe  same  may  be  ascertained  and  re- 
covered before  two  justices.  The  six  months 
limit  applies  there.  Sect.  11  of  the  11  &  12  Vict., 
a  43,  ajmlies  only  to  all  cases  where  no  time  is 
provided  within  which  proceedings  may  be  taken 
for  the  recovery  of  money  before  josticeg,  but  by 
sect.  24  of  the  24  &  25  Vict.  c.  61,  demands  below 
201.  may  be  recovered  in  the  County  Court  as  if 
such  demands  were  debts  within  the  cognizanco  of 
such  courts.  The  proceedings  of  the  local  board 
in  the  County  Court,  therefore,  beoome  the  same 
as  if  tbe  action  was  for  debt,  and  such  action  can 
be  brought  within  the  time  fixed  by  Ajot  of  Parlia- 
ment— six  years.  The  effect  of  tne  aote  is  that 
you  may  go  before  the  justices  to  reoovera  donand 
nnder  201.  within  six  months,  and  yon  nuv  after- 
wards go  before  the  County  Court  vril^a  six 
years. 

ManUig,  Q.O.  and  KeUy  for  the  defendant. — 
If  the  contention  for  the  plaintiCTs  is  right,  a  claim 
by  a  local  houA.  nnder  207.  can  be  recovered  in 
the  Coontr  Court  at  any  time  within  six  years, 
whilst  a  claim  aboro  tliat  sum  which  can  be  en- 


forced only  betore  two  justices,  can  only  oe  re- 
covered within  six  months.  The  true  meaning 
is  that,  under  the  11  ft  12  Vict.  c.  69,  the 
local  board  must  take  proceedings  within  six 
months  before  justices,  and  under  the  24  ft  25 
Vict,  c  61,  B.  24,  thi^  may,  at  their  option,  take 
proceedings  in  the  County  Court  witbm  the  same 
time.  [Mblush,  L.J. — I  think  there  would  be  no 
ODtion  to  go  before  the  County  Coart  when  the 
six  months  had  expired.  The  optioc  ceases  when 
tbe  jurisdiction  of  the  County  Court  comes  to  an 
end.] 

/.  Brown,  Q.C.,  replied. 

James,  L.J. — I  am  of  the  opinion  that  the  de- 
cision of  the  court  below  ought  to  be  afErmed. 
The  very  point  which  is  now  argued  before  us 
was  considered  and  decided  by  the  Court  of 
Queen's  Bench  before  this  rase  {The  West  Ham 
Local  Board  v,  Maddams  {ubi  sup,).  It  was  there 
decided  that  the  six  months  limitation  as  to  pro- 
ceedings before  magistrates  applied  also  to  the 
proceedings  in  the  County  Oonrt.  I  ahfletM  ba 
loath  to  overrole  that  decasion  nnlefls  I  was  nam 
it  was  wcmg,  bi^  en  tlie  coatoaiy.  I  am  «( 
opinion  ^t  tiie  tme  ouutnict&m  «  tSnaa  no- 
tions of  tbe  ActfuUy  bears  out  the  view  taken  by 
tbe  Court  of  Queen's  Bench.  It  is  tbe  general 
provision  of  the  Act  that  sums  claimed  by  Local 
boards  shall  be  recoverable  in  a  summary  manna- 
before  two  justices  within  six  mmths,  and  then 
there  is  an  option  given  to  the  local  boai*d  by  a 
subsequent  Act  to  proceed  before  tbe  County 
Court  instead  ot  justices.  There  scorns  to  me  no 
safBcieiit  reason  why  the  general  object  aimed  at 
by  the  Act  should  not  apply  as  weli  to  jjroc-:-ed- 
ings  before  the  County  Court  as  before  tlic  justices. 
The  claim  may  be  enforced  in  tbe  County  Cour:;  so 
long  only  as  the  remedy  exists  before  tbe  justices, 
but  I  am  of  opinion  tluit  when  the  time  has  gaaa 
by  within  which  the  claim  would  be  enfbcoad 
before  the  justices,  the  plaintiffs  are  alao  banod 
from  proceeding  in  the  County  Coort. 

Mellish,  L.J. — I  am  of  the  same  opinion.  The 
question  turns  on  the  construction  of  sect.  24  of 
the  24  &  25  Vict.  c.  61.  Before  the  passing  of 
that  Act,  the  expenses  incurred  by  the  local 
boaid  in  paving  and  aawariag  etapaeta  wan  >•> 
coverabls  before  twb  joattoea  witUa  ax  wwrtW 
and  not  afterwards.  The  jnridKatiOB  «C  tts 
justices  was  not  then  confined  to  oUua  uaJf 
201.  This  being  the  atate  of  things  the  Legia- 
lature  passed  ue  new  enactment  enabling  local 
boards  to  enforce  payment  of  claims  under  20L  in 
the  County  Court.  It  is  quite  impossible  to 
suppose  that  the  Legislature  meant  by  sect.  24 
that  claims  under  2.01.  might  be  recovered  at  any 
Ume  within  six  or  twenty  years,  whilst  proceed- 
ings to  recover  sums  over  201.  must  be  laken 
within  sis  months.  That  would  be  an  absurd 
construction  of  the  section,  and  we  ought  not  so 
to  construe  it  unless  obliged  to  do  so  by  the 
express  words  of  the  Act.  What  is  s^id  is  ibu:  >:i 
order  to  recover  claims  below  20^  you  may,  at 
your  (^ti(ai,  go  before  the  Coonty  Oourt  as  well 
as  before  tbe  magistrates.  I  think  tibe  meaning 
ia  clear  tibafeaalo^K  aa  joaooaU  tika^oceedings 
be^  the  nu^tratea  to  xwon^  m  long  may 
yoa  gfi  to  the  County  Court.  It  CoDinn  tihat  inaa- 
maoa  m  the  right  to  go  befm  jaatiDaB  tm 
SOna  ak  the  time  wban  theaa  prooaMbfla  waM 
rYmi  linfni  i  tlin  f  niiiilj  Ttiiail.Uu'l«'"Mii*i* 
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toet  their  right  to  proceed  at  Ml,  and  oonld 
exercise  no  optioo. 

Baggallay,  J^.,  and  Qu&ik,  J.,  oonoarred. 
JwlgmerU  below  agtrtned.   Appeal  dUmUaed. 

Solidtore  for  plaiotifis,  Hea^  and  Parher. 
BdOdtom  tar  defendant,  PtAham,  MaSl^nd, 

Wednesday,  Jan.  17. 

(Before  Cuckbdbn,  O.J.,  Baogallay,  and 
Brett,  JJ.A.) 

Fredkiuci  v.  YjlS  Dbr  Zbe  and  Co.  (a) 

Practices-Judicature  Act  1875,  Order  XIV.,  r.  1— 
Affidavit  verifying  the  eaim  of  action. 

The  affidavU  verifying  the  cause  of  action  required 
iy  Order  XIV.,  rulel,  before  plaintiff ie  at  libeiiy 
io  sign  final  judgment  against  the  defendant, 
nM9t,  tn  aU  ca^es,  be  made  by  the  plaintiff  hint- 

This  was  an  appeal  by  the  plaintiff  against  a 
decision  of  Dcnman  and  Grove,  JJ.,  sitting  as  the 
Conrt  of  Common  Fleas,  setting  aside  a  deoisioD 
ofLnsh.  J.,  as  judge  at  Ohamban  aflfinning  an 

order  of  Master  Dodson. 

The  following  were  the  facta.  Plaintiff  took 
out  a  summons  before  Master  Dodson  under 
Order  XIV.  rule  1,  calling  on  defendant  to  show 
cause  why  plaintiff  should  not  be  liberty  to  sign 
judgment  at  once,  supporting  his  application  with 
an  affidavit  Terifying  his  cause  of  action,  as  re- 
quired by  that  rule,  made  not  by  himself  but  by 
one  of  the  partners  of  the  firm  who  acted  as  his 
solicitors. 

The  rule  in  question  says  that,  "  Where  the 
deCsndant  aimeara  on  a  writ  of  summons  specially 
in^nsed,  nnoer  Ordw  HI.,  rule  6,  the  plaintin 
mar,  on  affidavit  Tarifying  the  auue  <A  aotion, 
ana  swearing  that  in  Ma  beuef  thne  is  no  defence 
to  the  action,  call  on  the  defendant  to  show  cause 
before  the  ooort  or  ajudge  why  the  plaintiff  should 
not  be  at  liberty  to  sign  final  judgracut  for  the 
amount  so  indorsed," 

The  plaintiff  himself  was  at  the  time  at  Smyrna, 
and  it  was,  therefore,  not  possible  to  get  an 
affidavit  by  him.  On  the  hearing  of  tbc  summons 
defendant's  counsel  took  a  preliminary  objection 
to  the  atlidavit,  on  the  ground  that  the  rule 
required  an  affidavit  made  by  the  plaintill'  person- 
ally, and  that  consequently  one  made  by  his  solici- 
tor was  invalid  for  the  purpose. 

The  master,  however,  made  an  order  o^joi'^uing 
the  hearing  till  ddeodant  had  answarad  the 
affidaivit  actually  made. 

From  this  order  defendant  appealed  to  the  judge 
at  Obambera*  Lush,  J.,  who,  however,  affirmed  the 
otder^the  znasfeer,  on  the  noond  that  the  Aol 
lfiiinofetob«niidanloodto&ufrt  on  ^eafll&vit 
beinif  snada  aoboally  by  the  plaintiff  himself. 

IVom  Hilfl  dedirion  defenduit  appealed  to  the 
Ooort  of  OoEanon  JPIeaib  which  allowed  his  appeal, 
and  overruled  the  de<^on  of  JmAt  3.  l^erenpon 
plaintid  brooght  this  appeal  Tnm  that  decision  oi 
the  Court  of  Common  Fleas,  and  iDnq>pOrt  oE  the 
decision  of  the  judge  at  Chfunben. 

C.  Sowen,  for  the  appelluat.— only  question 
for  tbe  court  is  whether  the  necessary  affidavit 


under  this  order  most  of  neoesi 
tibe  plaintiff ;  if  not,  it  is  oonoei 
was  m  all  respects  a  snfficient  oni 
not  distinctly  say  the  affidavit  a 
the  plaintiff,  and  no  one  else, 
words,  merely  parenthetically 
which,  however,  it  must  be  co 
iutention  is,  at  first  sight,  to  1 
would  have  been  clear  but  for  thi 
belief."  Against  that  view  of  th 
be  set  tbe  obvious  hardship  and  in 
must  follow  from  suchaconsfcr! 
here,  the  plaintiff  happens  to  be 
time  the  afBdavit  is  required,  and 
on  the  spot  as  well,  if  not  better, 
the  reqnirad  ftotft-  COogKBDBX, 
required  to  be  sworn  to  is  the 
how  can  anyone  else  swear  to  i 
posing  it  to  be  possible,  which  1 1 
ooooading,  yonr  affidavit  has  not  * 
mttthat,  looking  at  the  whole  ( 
was  not  the  intention  of  this  r 
expression  of  plaintiff's  belief  a 
dent.  That  was  the  view  taken 
judge  at  Chambers,  and  I  submit 
[Brett,  J.A.— There  certainly  n 
which  plaintiff  had,  and  could  1 
or  knowledge  on  the  matter,  wh 
ho  did  not  conduct  his  own  but 
but  some  one  else  did  it  for  him.] 
the  plaintiff  was  a  corporation 
therefore  no  belief  on  the  matt4 
J.A.— Rule  3  of  tbe  same  older  f 
meut  against  you.  ThOTft  la  t 
eqoally  inoDnvsniait  to  the  ds/hsai 
oaa  be  no  doubt  refers  to  him  | 
**tho  iiidgs  nay,  if  he  fhink  fit,  i  i 
dant  to  aSend  and  be  eanuiwd  0 

/.  C.  liaihtw,  for  iba  leqpo  ' 
called  upon. 

CocXBDKV,  OJ.— The  case  is  tc  : 
ment.  Then  is  an  express  provii 
FarliaBunU^  and  we  cannot  imon 
away.  The  Act  says  the  wBda  : 
swearing  that  in  plaintiffs  bel  : 
defence  to  the  action.  Now  no  : 
plaintiff  could  swear  to  his  belief,  1 1 
affidavit  most  be  made  by  Uta  ]  I 
and  not  hj  anyone  else. 

Bb9R,  J-A.. — I  am  of  tbe  same 
in  favour  generally  of  a  liberal  i 
these  Acts,  and  should  have  lik(  : 
able  to  come  to  a  different  concl 
if  it  were  necessary  to  stretch  a  I 
of  the  rule  in  order  to  do  so.  E  : 
in  rule  3,  which  my  brother  Be  i 
out  in  the  course  of  tbe  argumen  , 
me  that  here  tbe  most  literal  coi  i 
rule  in  question  is  the  right  one. 

BAOfllUlt,  JJL— I  am  of  the  e  i 
Appeal  dismi  \ 

Solicitors  for  appellant,  Frethfie^  : 

SoUoiton  fivreepondsnts,  Binn^  i 
ford. 


CHAITOEBT  DIVISIOIT. 
(Before  the  Mastbk  of  the  Bolls.) 
Batwday,  Nov.  18,  1876. 
Be  Sioth's  Bstatb.  (a) 
TTiH  —  Mortgaged   estate  —  Trustee  —  Residuary 

devise  and  bequest — Tille— Vesting  order. 
-A  mortgagee,  toho  was  trustee  of  the  mortgage  (2e&<, 
devised  and  hegueated  His  residuary,  real,  and 
personal  estate  to  his  wife,  without  referring  to 
his  trust  estate.  Tlie  mmigage  was  transferred 
by  the  ^ecxdrix  of  the  original  mortgagee,  and  re- 
conveyed  by  the  transferee  to  the  mortgagor  on 
payment  of  the  mortgage  debt.  On  a  sale  %y  the 
mortgagors  the  iiurchaaers  took  the  exception  thai 
tlie  essecutriz  had  no  legal  estate,  hut  that  at  the 
first  mortgagee's  death  tlie  legal  estate  parsed  to 
his  heir-at-law. 
The  mortgagoi-s  presented  a  petition  for  a  vesting 
order. 

Held,  thai  the  legal  estate  did  not  pass  under  the 

wiU,  and  vesting  order  granted. 
{Be  Packman  and  Hoea,  34  L.  T.  Sep.  N.8. 110; 
1  Oh.  Div.  214 ;  Be  Brown  and  Siblci7'B  Con- 
tract, 8  Ch.  Div.  156,  distinguished. 
PniTlOK.— B^  an  indenture  dated  20bh  March 
1866,  the  petitioners  oonveyed  freehold  heredita- 
ments, Bitnate  at  Stoke  Nevrington,  co  George 
Smitfa,  in  fee  simple,  hy  yra,j  of  mort^;age  as 
Secnrity  for  the  sum  of  30001.,  then  advanced,  of 
which  the  said  George  Smith  was  trustee. 

George  Smith  made  his  will,  dated  12th  June 
1866,  whereby,  after  making  certain  bequests,  he 
-devised  and  bequeathed  all  the  residue  of  his  real 
■and  personal  estate  unto  and  to  the  use  of  his 
wife,  Elizb  Smith,  her  heirs,  executors,  adminis- 
trators, and  assigns,  according  to  the  respectlTe 
natnres  thereof,  in  tmst,  either  to  have  the  same 
or  any  part  tb«reof,  in  the  itate  of  investment  in 
which  it  was  the  time  of  his  deceaae,  or  to  sell 
ud  call  intiie  same,  or  any  part  or  pute  thereof 
from  time  to  time,  and  cmTert  the  BMne  into 
money,  and  out  of  the  prooeeds  thenot  to  pay  his 
debts  and  perwmal  and  testamentary  ezpensra; 
snd  in  the  next  pUue  on  trnst  to  nav  certain 
legacies  to  his  wife  and  servants,  and  to  mveet  tho 
residue  as  therein  mentioned ;  and  upon  further 
trust  that  his  said  wife  should  retain  during  her 
life  for  her  separate  nse  the  income  of  the  re- 
mainder of  hiii  said  residuary  estate,  whether  the 
same  should  have  been  oonverted  into  mon^  luid 
le-invested  or  not ;  and  subject  as  aforesaid  the 
remaiDder  of  hia  said  residuEuy  estate  should  re- 
UMn  and  be  in  tmst  for  Philip  Smith  absolutely. 
And  the  testator  appointed  his  said  wife  sole 
execntriz  of  his  will. 

The  will  contained  no  express  devise  <rf  trustor 
mortgaged  estates. 

The  testator  died  3rd  Feb.  1867,  and  his  will 
was  duly  proved. 

On  the  30th  April  1867.  the  mortgage  was 
transferred  lo  B.  B.  Koel.  The  petitioners  paid 
the  mortg^  debt  to  Noel,  who  reconveyed  the 
estate  to  them  on  14th  Sept.  1876. 

'Fhe  petitioners  had  entered  into  a  contract  of 
sale  of  part  of  the  mortgaged  property,  and  the 
purchaser  raised  the  objection  that,  theie  having 
beon  no  devise  of  tmst  or  mortgaged  estates  in 

{a)  Baportod  br  J.  E.  Tmompkw,  Smi.,  Bvitet«r»t-Lsw. 


descended  to  his  heir-at-law. 

In  order  to  satisfy  the  parohaser  and  c^ear  the 
title  of  doubt,  the  petitioners  asked  for  an  order 
to  vest  in  them  tiie  l^al  estate  in  the  pro- 
perty. 

Ev^itt  for  the  petitioners,  stated  that  the 

C'tion  was  necessary,  because  Tice-ChanoeUor 
ins,  in  Be  Brown  and  Sibley's  Contract  (L.  Bep. 
3  Ch.  D.  156)  declined  to  follow  the  decision  of 
the  Master  of  the  Bolls  in  Be  Packman  and  Moss 
(34  L.  T.  Bep.  N.  S,  110;  L.  Bep.  1  Ch.  D.  214). 

Jessel,  M.B. — With  great  deference  to  Malins, 
Y.C.,  I  cannot  help  thinking  that  he  has  not 
understood  my  decision  in  Be  PaeJeman  and  Moss. 
In  Packman  and  Moss  one  part  of  Uie  property 
was  mortgaged  to  the  testator,  the  other  was  tmst 
property.  When  a  man  has  a  mortgaged  estate 
and  gives  the  beneficial  interest  in  the  mortgaKe, 
Giftard,  V.O.  decided  that  the  execacor  coiud 
make  a  title  to  the  legal  estsbe :  (Be  Stevens'  WUl, 
L.  Hep.  6  Eq.  597).  It  was  not  a  question  of  mere 
mortgaged  estates,  but  of  ownership.  I  am  sonj 
to  say  that  I  do  not  think  I  shonlo  have  deddea 
Broutn  and  Sibley's  Contract  as  Malins,  T.C.  did, 
although  the  two  cases  are  distinguishable.  Tim 
case,  however,  is  not  PacJmum  and  Ifoss,  nor  is 
Broum  and  Sibley's  Oonfrae^and  I  shall  make  the 
order, 

Sfdiotor,  B.  H.  PtarpoimL 


Dec  18  and  20, 1876. 

Re  CoorxB  and  Allbm's  Cokteicx  op  Sau  io 

Loan  HABiBCH.(a). 

Contract  of  sale — Trust  property — 8aU  of  inut 
estates  in  one  lot         otners — Apporiionmemt — 
Sueeesstm  Dtiiu  Aet  (16  4*  17  VieL  e.  51),  ss.  % 
33,  38, 15, 14. 
Trustees  for  saU  eon  lawfuUy  join  wUk  sitksr  Ae 
owner  of  another  property,  or  the  truetsMfar  sale  tf 
anotJter  properly  in  stUUng  their  trust  eslsUe,  amd 
the  oilter  esta^  tn  one  lot,  provided  the  trust  estate 
is  sold  to  the  beat  advantage,  andproper  measisrm 
are  taken  for  a  due  apporiianmeni  of  the  price. 
Bede  v.  Oakes  (4  De  O.  J.  ^  S.  505 ;  11  L.  T.  Jte^ 
N.B.  549) Cavendish  IT.  Cavendish  (33  L.  T.B^ 
N.  8.  219 ;  L.  Bep.  10  Ch.  319) ;   and  Morria  v. 
Debenbam  (34  L.  T.  Bep.  J?.  5. 205  ;  2  Oh.  D. 
540)  discussed  and  explained. 
A  tenant  for  life  and  the  reversioner  mi  fee  under  « 
wiU  mortgaged  their  respective  interests  tnth  Ae 
usual  powers  of  sale,  to  the  same  persons.  This 
power  of  sale  toas  smerdsed,  and  the  irasktferee 
of  the  mortgages  become  oftsohttoUr  CHlttted,  amd 
devised  ike  asMcs  on  intet  for  mue.  Bueeseaism 
duty  was  paid  on  tikstHoeamon  totfte  vanibr,  the 
iran^eree  of  tite  mortgages.    Om  a  sale  smetp 
Hon  was  taken  by  the  pwnkaemr  to  iietiOe,  ess 
the  ground  that  sueeeseion  doty  wtu  pajfoUs  «Is> 
on  the  suocession  to  the  ori^final  testator. 
Betdf  that  the  dMty  loas  net  sopayaiile. 
Bt  a  cootraot  of  sale  dated  5th  Ang.  1876^  Ssr 
Henry  Cooper  and  (3eorge  Allen  contracted  far  the 
sale  to  the  Bight  Honourable  William  Bicfaaid 
Bann  Harlech,  of  oertsin  lands  and  hareditamCTta, 
commonly    called    Acra    Gialed,  Tyn-y-lforb. 
Crogan,  and  Groeslas,  in  the  county  of  Iferioneth. 
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Ohax.  DiT.1      Ite  Cooput.  ahs  Au.bii'8  Comtraci  or  Siu  to  Lokd  H^klece. 


By  the  wiU  of  Sir  Thomas  Hoatyn,  dated  8th 
Jane  1816,  and  on  his  death  on  the  18th  April 
1831,  Bdward  Mostyn  Lloyd  Uostyn.  noir  Lord 
lljoMyn,  beoame  tenant  for  UCe  cl  caitain  eitetes, 
inolnding  those  contracted  as  abore  to  be  sold  to 
Lewd  Harlech,  withonfe  waste  with  remainder  to 
his  first  and  other  sous  in  tail  male. 

His  eldest  son  was  Thomas  Edward  Ifostyn 
Lloyd  lUxwtyn.  who  barred  his  estate  tail  in  1861. 
Lora  Kostyn  oonveyed,  on  the  9th  Jnne  1849,  his 
life  and  all  other  interests  ocder  Sir  Thomas 
Hostyn's  will  to  mortgagees,  subject  to  redempj)ion 
and  to  the  ordiuory  power  of  sale  on  default. 

Thomas  £.  M.  Lloyd  Mostyn  mortgaged  his 
reTersion  in  fee  simple  to  the  same  mortRumes 
with  a  like  power  of  wle  on  Uie  Ist  of  Jan.  1858. 

Between  1852  and  1864  rarioos  ti-ansfers  of  the 
respeotive  mortgages  took  place,  and  by  an  inden- 
ture dated  the  19ch  Feb.  1864,  the  then  mortga- 
gees, in  exercise  of  their  powers  of  sale,  and  in 
consideration  of  a  specific  price  for  the  life  estate, 
and  of  a  further  specific  price  for  the  remainder  in 
fee,  convoyed  portions  of  the  mortgaged  property, 
including  the  propertv  contraoted  to  be  sold  to 
Lord  Harlech,  to  tne  Ber.  Hugh  Ker  Gokbume  in 
fee. 

The  said  Hugh  Ker  Cokbnme,  by  his  wilt,  dated 
20th  May  1864,  derised  the  said  hereditaments, 
with  other  hereditaments,  to  the  nse  of  the  eaid 
Sir  Henry  Cooper  and  George  Allen,  their  execn- 
tora  and  administrators,  during  the  life  of  the 
testator's  nephew,  Edward  Foster  Coolson.  upon 
trust  for  him.  and  ofter  his  death  to  the  asos  and 

rn  the  truHts  in  his  said  will  mentioned.  TLe  said 
K.  Cokbame  died  in  1866.  The  succession 
duty  due  on  Mr.  Cokbarne's  death  has  been  paid. 
Loni  Harlech,  the  purchaser,  who  is  a  trastee  for 
other  persons,  contended  that  succession  daiy 
would  become  payable  upon  tho  death  of  Lord 
Mostyn,  upon  the  succession  of  Thomas  Edward 
Mostyn  Lloyd  Mostyn  to  Sir  Thomas  Mostyn,  and 
that  he  was  entitled  to  bare  the  property  dis- 
charged from  Balrility  to  the  same. 

A  summons  wan  taken  out  by  the  rendorEi  tinder 
the  Vendor  and  Purcbaaer  Act  1874  ( i>7  &  38  Vict, 
c.  78),  s.  9,  to  have  this  question  decided  by  the 
Master  of  the  Bolls. 
Ohittyt  Q.C.  and  Sweet  for  the  rendm. 
(T.  Barber  for  the  purchasers. 

The  caaas  and  aigamenta  an  folly  stated  in  the 
iudgment. 

JUBXL,  M.B. — I  must  say  that  X  am  of  opinion 
that  this  is  a  perfectly  good  title  on  both  points ; 
end  I  will  give  my  reasons  with  regard  to  both, 
for  the  matter  is  of  very  oonaiderable  importance, 
not  merely  as  affecting  this  eaiiato,  but  as  aSeeting 
a  great  many  more.  The  first  queation  ia,  whether 
under  the  cinmmatanoee  stated  in  the  case,  i^ch 
losy  be  stated  very  shortly,  the  mortgagee  oan 
sell  at  all,  so  an  to  make  a  title.  Now,  the  cirenm- 
stanees  which  are  material  to  state  were  these ; 
The  lef^l  estate  in  Lord  Mostyn'a  property,  whicb 
freehold,  was  outstanding  in  mortgages, 
^lere  was  a  settlement  made,  under  which  Lord 
Mostyn  was.  tenant  for  life  with  remainder 
to_  his  eldest  son  in  tail,  who  barred  the  estate 
tail,  and  became  tho  eldest  son  entitled  in  fee 
sunple — that  is,  an  equitable  fee  simple — Lord 
Mostyn  being  then  entitled  to  the  equitable 
wtate  for  life.  Under  these  tnrcumstances,  Lc^ 
^«>*tyn  in  1849  mortgaged  his  life  eatate  to  mart* 
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gagees,  and  then  in  1852  Mr.  Mostyn,  the  eldeat 
son,  mortgaged  hia  remainder  in  fee  to  the  same 
mortgagees,  upon  am  adraaoa  to  bim.  They  ware- 
disUnot  mortaages,  altbongh  Uw  mortgagees 
were  aotnaUy  the  same  persons.  As  I  understand 
1A»  law,  tbem  was  no  merger  eithw  at  Jaw  or  in 
eqoi^.  There  ooakl  not  be  at  low,  for  the  legal 
eatate  was  outstaading;  and  in  equity  the  mort- 
gageea  of  coarse  had  eeveral  Aarges  tar  distinot 
snms,  and  wh<^ly  independent  eems,  on  t^e  life 
estate,  and  cm  the  remainder  in  fee  respectiTely. 
Those  mortgagee  were  aocompanied  with  powers 
d  sale.  T^  the  Suooes8i<m  Duty  Act  passed. 
Then,  subject  to  the  soooeesion  duty,  those 
mortgages  were  transferred.  Snbseqaently  to 
the  transfers,  default  took  fdaoe,  which  entitled 
the  mortgagees  to  exercise  the  powers  of  sair.. 
Then  the  mort^iagees  pot  up  the  fee  simple  in 
poeaeseiaii  fbr  aale  by  auotioii,  and  aoU  the  ftall 
value  of  the  fee  sunple  inposseaaioD  to  the  tea- 
tator,  s  gentleman  oC  the  name  of  CoUbnrne.  who 
purehaaod  and  oompleted  the  purchaee  to  fse  in. 
the  year  1864^  I  think  it  was,  and  a  oonny- 
anoe  to  him  was  made  in  what  I  couidar 
the  proper  mode,  that  is,  althoagh  it  was 
recited  that  they  had  sold  the  fee  simple  to  him 
for  the  whole  amount,  they  also  recited  t^t 
they  had  apportioned  the  pnrchase  money  between 
the  life  interest  and  the  remainder  in  fee,  aooord- 
ing  to  the  value  put  upon  them,  and  nobod|'' 
quarrels  with  the  ^portionment  or  valoe,  orsays 
they  are  otherwise  than  fiur.  Then  tho  testator,. 
Mr.  Cokbume,  died  in  1866.  and  he  devised  the 
estate  in  strict  settlement.  Then  the  court  has  sold 
under  the  Leases  and  Sales  of  Settled  Estates 
Act.  It  is  equivalent  to  the  tmsteea  aeUing 
if  they  had  been  named  in  his  wilt.  The  ooart, 
in  foot,  ander  the  new  powers,  pats  trostees  for 
Bale  in  tin  will.  The  result,  therefore,  as  for  as 
thatia  conc«nied,  is  clear,  that  on  Mr.  Cokbarne's 
death  the  du^  must  be  paid  in  respect  of  the  fee- 
simple.  That  is  not  d^ied.  They  say  it  has  bean 
paid.  There  is  only  one  otbw  fact  that  re- 
mains to  be  stated,  .which  was  mentioned  to  me- 
at the  Bar,  and  I  believe  it  is  not  denied,  that  the 
original  settlor.  Sir  Thomas  Mostyn,  who  sectled 
the  Mostyn  estates,  was  the  nnole  of  Lord  Mostyn, 
that  the  devisor,  Mr.  Cokbnme,  was  the  uncle  of 
the  tenant  for  life.  Mr.  Coalson,  so  that  the  same 
rate  of  duty  happens  to  be  payable  under  both 
settlements ;  and  the  question  does  not  arise  what 
will  h^peo  if  a  higher  duty  is  payable  on  one  than 
on  the  other.  Now,  as  I  siud  before,  the  firstpoiat 
to  be  considered  is,  caa  a  good  titte  be  mode  at 
all?  That  depends  upon  the  coneidemtion  of' 
wheUier  trustees  for  sale  can  join  with  either  tke 
owner  oC  another  property  or  the  trustees  for  safe 
ol  anoUier  property  in  sdling  both  properties 
together.  Now,  first  of  all*  on  pnociple  ~ 
what  is  the  doty  of  trustees  for  saleP  It  is 
their  duty  to  sell  the  estate  to  the  best  advantajj^ 
they  can — that  is,  in  the  manner  most  beneficial 
for  the  tseatuia  que  truat.  It  is  further  their  duty 
to  take  care  to  receive  the  purchase  money  and  to- 
invest  it  properly,  according  to  the  trusts.  If, 
therefore,  the  sale  of  the  property  can  be  eflfeoted 
at  a  higher  price  by  joinmg  wi^  somebody  else, 
so  far  from  that  being  a  brradi  of  that  principle, 
they  are  only  carrying  ont  their  trusts,  and  per- 
forming their  duty,  in  obtaining  that  higher  price. 
It  is  very  astonishing  for  ma  to  findlthat  any 
judge  coo1dothenri«Bdeoide^ig|^^^e$[e 
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dntyt  as  I  said  before,  to  reoeive  the  purchase 
money.   If,  therefore,  they  do  j<nn  with  anybody 
else,  whether  that  other  peraon  be  a  txnstee  him- 
Belf,  cr  be  a  beaefioial  owner,  they  moat  take  care 
that  the  share  of  the  porohase  money  is  paid  to 
them,  and  the  purchaser  must  take  care  of  that  like- 
wise, becanse  he  can  only  pay  tmat  money  to  the 
tmstees.   Therefore,  when  they  do  join  with  other 
people,  the  pnrchaae  money  mnst  be  apportioned 
EMfore  the  completion  of  Uie  pnrchase,  and  most 
be  pud  by  the  porduser.  l%e  aj^rtioned  part 
onniiig  to  the  tnutees  mnst  be  paid  to  ihem. 
Those  two  things  seem  to  be  required  in  prindple. 
Is  ahean  anything  else  required  r  Tea ;  I  think  it 
is  qnite  clear  that  the  purchaser  mnst  hare  notice 
that  the  apportionment  is  an  improper  one;  in 
nther  woioa,  be  is  to  pay,  *'  to  the  trustees  less 
than  Uiey  are  entitled  to.     But  who  is  to  decide 
upon  toe  apiKntionment  P   Sorelyt  the  tmstees 
for  sal^  that  is,  in  a  reascmable  manner.  They 
have  power  to  sell  their  property  to  anyone. 
If  the  person  joining  with  them  in  the  sale  is  an 
absolute  owner,  or  even  a  trustee  with  a  power  of 
purchasing,  they  nuKht  sell  to  him.   Therefore,  if 
they  sell  at  a  fkir  valne,  jadging  of  the  fah:  value 
in  the  same  way  as  tmstees  in  all  cases  jadi^e  of 
what  is  the  fair  value,  that  is,  taking  proper  advice 
M  to  the  value,  and  acting  on  that  advice,  of 
course  they  have  committed  no  breach  of  tmst ; 
nor  oan  t&  pniohaaer  have  any  notice  of  any 
breach  of  tmst.   Therdore,  as  a  general  rule,  the 
trustees  are  the  persons  to  deoide,  under  proper 
advice,  in  a  proper  and  reasonable  manner,  as  to 
the  diare  ot  the  whole  of  the  purchase  moaey 
whiofa  is  to  be  paid  to  them.   The  purchaser, 
having  no  notice  of  their  acting  in  that  fair  and 
reasonable  manner,  cuinot  be  prejudiced  by  some.- 
body  else  who  may  be  of  opinion  that  they  ought 
to  have  a  larger  share.   This  seems  to  me  to  be 
the  case  in  principle.   Well,  then,  if  we  find 
that  the  titles  to  the  properties  are  the  same, 
so  that  there  can  be  no  question  of  conditions 
affecting  one  property  not  the  sobjeot  of  this 
tmat,  being  prejudicial  to  the  property  which  is 
the  subject  of  the  tmst ;  or,  if  the  prejudioi^  con- 
ditions affect  the  title  to  one  trust  property,  and 
do  ti'A  affect  Uie  title  to  the  other  trust  property, 
80  tbat  the  insertion  ot  them  does  not  cbunage  the 
trust  pro^nrty,  there  can  be  no  dneotion  to  their 
joining  with  other  persons.  Bat  thra,  I  think,  we 
might  disdngaiah  the  two  cases.  First  of  all, 
there  are  tiiose  cases  in  which  evidence  is  re* 
quired  that  there  will  be  a  higher  price  paid,  tad 
those  cases  where  no  evidraice  is  required  that 
there  will  be  a  higher  price  paid,  but  evidenoe 
might  be  adduced  the  other  way  to  show  that  this 
would  not  be.   The  first  class  of  cases  applies  to 
those  instances  in  which  there  are  two  properties 
sold  together.   That  is,  two  sets  of  bouses  or  two 
sets  of  unds,  or  a  house  and  land,  when  one  house 
belongs  to  the  trust  and  the  other  house  does 
not,  or  when  land  belongs  to  the  tmst  and  the 
other  land  does  not.   In  those  cases,  as  a  gennal 
role,  it  is  the  duty  oC  trustees  to  sell  theur  own 
property  akme*  and  not  mix  it  up  with  that  of 
other  people.  Ton  must  have  evidence  that  the 
s^e  is  more  benefldaL   It  is  tcit  easy  to  ascer- 
tain that.   Suppose  there  were  a  house  bdon^^ng 
to  trustees,  and  a  garden  and  forecourt  belonging 
to  somebody  else.   It  must  be  obvious  that  those 
two  properties  would  fetch  more  if  sold  together 
than  if  sold  aeparately.  Yon  mifl^t  have  a  cBTidfid 


portion      a  house,  belonging  to  trustees,  tad 
another  ^vided  portion  belonging  to  somfliedj 
else.   It  would  be  equally  obvious,  if  those  tm 
portions  were  mAi  together,  that  a  men  benelail 
result  would  take  plaoe.    Or  yon  might  htm  % 
piece  of  land  in  the  cenbra  of  a  park  or  plassie 
grounds,  and  another  part  in         cen&v  of  s 
courtyanl,  which  would  be  worth  Utile  or  nothisg 
if  sold  separately ;  but  in  those  cases  wben  it  a 
manifest,  on  a  mere  inspection  of  the  proper^, 
that  it  is  mwe  beneficial  to  sell  ihiem  togMMr, 
then  you  ought  to  have  reaaonaible  evMence  ts 
satisfy  the  purchaser  that  it  ia  a  prudent  ssd 
right  thing  to  do,  and  as  we  know  by  experisscc 
toftt  evidenoe  is  obtained  from  enrveyon  sad 
other  people  wbo  are  competent  judgee,  if  Aeg 
bad  given  that  advice  to  trustees  »^ore  the  ait, 
and  the  trustees  had  acted  npcm  it,  that  midd 
also  satisfy  iba  pnrdiaser.    Bat  in  those  a«es,« 
a  general  ml^  the  purchaser  sbootd  see  ihii 
there   is   evidence    that   the    oombiuatioa  4 
the  property  in    one   lot,    for  the  puipoMi 
of  sale,  is  beneficial  to  the  cestui*  que  tn^ 
In  the  second  class  of  cases  you  require  do  vaA. 
evidence.    The  common  experience  of  iwaiiLind 
tells  you  that.   They  are  mostly  cases  when  tfe 
trustees  ve  the  owners  of  an  undivided  shm; 
and  other  persons,  whether  they  are  trustees  v 
not,  are  the  owners  of  the  other  ancUrided  dm% 
so  chat  these  two  people  togethar,  or  the  fen  ssti 
of  people  together,  can  sell  tbo  entire^,  b 
these  cases  we  do  not  take  mny  apodal  endeac^ 
because  everybody  knows  thas  gweraOy  the  ea- 
tirety  of  a  freehold  estate  fetches  more  as  a  gcneni 
rule— of  course  there  are  exceptions  to  evay  zole 
— than  the  sum  total  of  the  price  ci  the  unmfiM 
shares.   lu  that  case  agun,  we  want  no  tpfdt- 
tionment,  because  the  mon^  apportioaB  ndl 
Another  case  is  where  the  trustees  arc  the  traslM 
of  the  reversion,  and  the  owners  of  the  leaa^  « 
the  owners  of  the  life  interest,  or  some  clfaw 
limited  intei'est,  will  join  them  in  aelling  the  fis 
simple  in  poesessiixu   Then,  again,  we  wsai  m 
special  evidence.   Everybody  knows  that  (ha  fa 
simple  in  possesaion  will  fetch  more  than  the  sns 
of  the  value  of  the  reversion,  plus  the  valae  d 
the  limited  iutereat.  Aa  a  genml  mlcb  th^  i*a 
prudent  and  wise  thing  to  dOb    Jn  that  i^md 
cBBes,  again,  no  Bpedal  evidenoe  is  reqntrad.  ii 
I  said  bttbre,  in  au  the  cases  yoa  must  see  tkl 
there  are  not  conations  of  sale  a{^licable  to  stfv 
property,  not  subject  to  the  trusts,  whicb  dsami 
the  value  of  the  tmst  property  for  the  pupsM 
sale.   lu  other  words,  the  purchaser  must  sasite 
the  sale  is  beneficial  as  regards  the  price  ^ 
persons  entitled  in  equity  to  the  ownerdiip  ia^ 
property  sold.   But  if  it  is  benefic^l,  thes 
of  opinion,  on  principle,  that  it  is  not  oslyii 
right,  but  the  duty  of  the  trustees  to  joia 
other  persons  in  selling  the  propertf  la  ose  kt 
So  much  for  the  prinoiples  applicaUe  to  this 
Now,  is  there  any  aatnority  the  other  way?  ii 
first  sight  it  seems  as  if  there  were.  Butltti^ 
a  careral  examination  of  the  authoritiea  wiliis*  I 
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a  trustee  for  sale*  it  ia  the  case  of  a 
withapowerof  sale;  and  you  also  lamsa^l 
gagee  with  referenoe  to  the  property  eoairi* 
m  the  trust.   There  is  this  pecoliariBy  assA 
the  case,  that  the  mortgittu  JMbaai  to* 
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the  mme  mortgagee  oC  both  properties.  Toa 
migfat  have  one  mortgage  of  two  separate  proper- 
tiaSfnoder  two  different  aettlements,  or  a  will  and 
Asettlemenb.  ThesuDemlaevideatlyapplies.  The 
mortoageein  the  oaae  b^bre  ns  mnst  tarn  taken 
and  nave  acted  npon  the  advioetrf  an  aotoary,  or 
some  person  competent  to  gire  an  opinion  as  to  ap^- 
portionments.  Of  ooarae  there  may  be  aoase  of  a 
mortgagee  selling,  in  which  the  trustee  might  hare 
attempted  to  act  wrongfally,  and  which  is  a  case 
I  have  not  f  oi^tten.  It  might  be  that  one  of  the 
two  properties  is  overcharged,  and  it  might  be  his 
intet^t,  therefore,  to  apportion  a  larger  sum,  and 
to  fipd  o.it  a  valuer  who  would  apportion  a  larger 
sum.  If  the  purchaser  had  no  notice,  and  it  was 
shown  that  the  value  of  the  apportioned  sums  was 
wrong,  he  would  bo  free,  although  as  between 
mortgagor  and  mortgagee,  the  mortgagee  must 
aooonnfe  to  the  mortgagor  for  the  utmost  value 
far  which  the  property  would  be  sold.  The  title 
would  stIU  be  good,  although  the  mortsageo  could 
not  set  np  that  value  impropwly  oowned,  as 
against  the  claim  of  the  mortgagor,  who  had  been 
defiraoded  by  too  small  a  sum  being  apportioned 
to  his  interest  in  the  property.  That  being  so  I 
will  now  consider  the  authontiea.  The  first  and 
most  important  authority  npon  the  subject,  because 
it  is  a  carefally  worded  judgment,  and,  no  doubt, 
was  one  which  excited  considerable  attention  at 
the  time,  is  the  caRe  of  liede  t.  Oakes,  which  is 
reported  in  4  Be  G.  J.  &  S.  505,  and  11  L.  T. 
Bep.  N.  S.  549.  Kow,  Bede  v.  Oakes,  at  the 
first  blush,  looks  as  if  it  were  an  anthority 
against  what  I  consider  to  be  the  principles 
which  ought  to  govern  this  case.  But  when  it  is 
looked  at  more  carefully,  it  really  is  not.  In  that 
particnlar  case  there  were  three  properties  sold 
together.  The  great  bulk  of  theestate  in  question 
was  devised  by  the  will  of  l^e  testator  to  four 
daughters  of  the  person  named.  The  trustees 
of  that  portion  were  joined  in  the  sale.  Another 
portion  of  the  property,  a  small  part  of  it,  was 
Tested  in  the  trustees  of  the  marriage  settlement, 
and  tiie  rest  of  the  estate  belonged  to  Mrs.  Bede 
in  fee.  Therefore  there  were  two  trusts  and  one 
crwnership.  They  agreed  together  in  selling  the 
fee  to  the  purchaser  for  an  entire  sum.  Afber  the 
estate  had  been  agreed  to  be  sold,  then  by  a 
enbseqaent  contract  they  agreed  to  apportion  the 
pnrchaae  money,  and  they  apportioned  it  without 
apparently  taking  any  advice  on  the  subject.  They 
then  asked  the  purchaser  to  complete,  but  he 
declined,  althonffh  I  think  tbe  title  was  good,  and 
thtmragbly  good,  and  that  they  might  have  made 
a  good  titto  to  the  purchaser,  and  loreed  him  to 
complete.  I  must  admit  that  the  Lords  Jastioee 
did  not  compel  the  parahaser  to  take  the  title,  but 
dismissed  the  Bill.  But  tbe  fact  seems  to  have 
been  that  they  dismisaed  the  Bill  npon  a  totidly 
d^erent  ground,  which  I  have  not  adverted  to. 
I  have  said  that  it  was  certainly  good,  sabjeot  to 
this,  and  on  that  ^onnd  I  think  toe  decision  oan 
clearly  be  snpportra.  The  estate  had  been  put  np 
for  sale  under  special  conditions,  but  it  turned  out 
that  the  oonditions  did  not  specify  that  a  certain 
n amber  of  them,  which  were  of  a  special  character, 
which  limited  the  title,  applied  only  to  a  small 
portion  of  the  estate,  and  not  to  the  whole,  and 
the  pnrchaser  might  have  thought  t(hat  they  ap- 
l^ed  to  the  whole,  and  might  therefore  have  gi  ven 
« leaa  prioe  than  the  fiill  woe*  by  reason  of  those 
speciar  conditions.    At  leaat  one  of  the  Lords 


Jostioes  came  to  the  oondnsion  i 
been  so  damaged  by  the  nature  i 
that  the  sale  could  not  be  oonsidc 
for  the  vendccf,  that  is,  eettuU 
theref(»re  they  had  not  got  the  1 
the  property.  Of  course,  if  that 
(but  I  do  not  think  it  was,  beoaoi 
my  experience,  thoy  do  not  gene 
the  value),  then  I  should  only  d 
Lordships  upon  a  qnestton  of  fact, 
been  proved,  that  the  trustees* 
really  damaged  the  sale,  so  that  t 
tbe  property  had  nob  been  obti 
have  been  of  the  same  opinion  as 
tioes.  But  that,  as  I  have  show 
ground  of  the  decision,  althoagh 
are  dicta  which  go  the  other  way. 
was  decided  before  Alexat^er  t. 
Bep.  27.  S.  396;  L.Bep.6Ch.  124 
oided  by  one  of  the  jndgssvhol 
former  case.  Nothing  is  so  eai^ : 
to  say  there  is  a  doubt  on  the  titl 
will  nob  compel  speoiflo  perfornu 
the  ground  of  this  decision  which 
tainly  by  one  of  the  Lord  Jnstioes. 
L  J.,  says  thin :  "  My  judgment,  1: 
upon  consideration,  is  that  the  hi 
missed;  my  reason  for  that  jodfi 
ability  to  satisfy  myself  that  t 
March  1862,  sought  by  it  to  be 
formed,  was  not  a  breach  of  trust- 
expression  with  any  intention  of  i 
motives  to  anyone — on  the  part  of  < 
were  parties  to  it ;  or  that  the  pla 
or  is  assisted  by  the  agreement  of 
cmtract  of  li^roh  1862  was  a 
Tendon  in  it  were,  aa  vendors,  a  si 
contract  went  to  render  the  sale  ol 
property  contracted  to  be  sold  as 
in  the  earliest  settlement,  and  the 
it  waa  or  might  be,  of  that  portio 
tees  of  it  liwle  to  bd  affected  b] 
and  matters  with  which  proper! 
concern."  By  that  he  means,  as 
Turner,  L.J.'s  judgment,  the  cor 
"  And  to  render  the  sale  of  so  m 
perty  contracted  to  be  sold,  as  wi 
the  other  settlements  respectively, 
whatever  it  was  or  might  be,  of  tl 
the  trustees  of  it  liable  to-  be  a 
siderations  and  matters  with  whio 
had  no  concern."  That  is  a  more 
tence,  leading  to  the  same  oonclu 
same  thing.  "The.  trustees  of  ' 
ment  ought  not,  in  my  judgment 
made  liable  to  be  affected  by  any  < 
any  part  of  the  lands  sold,  belong 
vendors  respectively;  nor  shorn 
of  the  later  settlements  have  be 
to  be  affected  by  any  defecl 
any  part  of  the  lands  sold 
or  his  trustee."  So  that  th' 
which  his  Lordship  goes<  npon 
fortunate  conditions  of  sale, 
opinion,  should  be  proved  as  a  fi 
the  theory  of  the  judges,  as  to  tl 
Bale  affecting  the  prioe,  but  by  t 
auctioneers  as  to  whether  the  pi 
really  aaked  for  them.  It  is  al 
judges  to  say  that  they  think  anc 
sale  willdama^  the  sale-,  bat  wl 
been  effected,  it  can  be  proved  a 


■ditioDB  of  Bale.  It  does  seem  to  me,  with  the  very 
greatest  possible  respect  to  those  eminent  jadges, 
that  a  time  might  arrive,  not  for  guessing  Trhat 
the  effect  of  the  condition  would  be,  but  for-ascer- 
twning  by  eridence  whether  such  effect  had  really 
been  prodnced  or  not.  The  fact  of  the  purchaser 
wanting  to  get  off  the  purchase  I  do  not  think  is 
-a  proof  that  the  estate  bad  been  sold  for  under 
valne.  Bat,  however,  assuming  them  to  be  right 
upon  the  factv,  that  the  conditions  had  damaged 
the  sale,  then  I  think  their  law,  if  I  may  say  so, 
tvil)  be  assailable,  because  it  was  a  case  in  which 
the  best  price  bad  not  been  obtained.  That  is  the 
sole  ground  given  by  EZnighb  Brace,  L.J.,  who 
says :  "  The  doctrine  and  principles  applicable 
to  cases  of  specific  performance  are.  in  my 
judgment,  opposed  to  gruiting  specific  perform* 
anoe  in  tiiis  case,  for  if  it  is  not  dear  that  the 
^■ontTBct  of  March  1862  was  a  breach  of  trust 
on  the  part  of  each  set  of  fcmstees,  it  must 
be  held,  I  think,  to  be  at  least  reasonably  and 
serions^y  doubtful  whether  it  was  not  so."  'Diat  is 
the  second  part ;  if  not  bad,  it  is  doubtfUI.  But 
the  only  reason  Knight  Bruce,  L  J.,  gives  fbr 
saying  it  was  bad,  was  the  defective  title,  as 
covered  by  tho  conditions  aa  to  the  whole  of  the 
property.  Turner,  L.J.,  gave  a  much  more  elabo- 
i-ate  jadgment,  and  I  am  aftuid  it  is  from  that 
judgment  that  the  difficulties  have  arisen  in  the 
minds  of  practitioners.  Tamer,  L.  J.,  pat  forward 
two  distinct  points.  He  did  not  rely  on  the  single 
-one  taken  by  Knight  Bruce.  L. J.  He  says,  **  The 
caso  presents  two  diatinot  points  for  considera- 
tion. First,  whethera  specific  performance  of  this 
agreement  ought  at  all  to  have  been  claimed;  and, 
secondly,  assuming  that  specific  performance  was 
proper  to  be  claimed,  the  claim  and  order  nnder 
appeal  was  proper  to  be  made.  The  second  of 
these  qaestions  does  not  arise,  if  the  first  of  them 
oDgnt  to  be  decided  in  the  negative ;  nod  in  my 
judgment  it  ought  to  be  so  decided.  The 
ar^ment  on  the  part  of  the  defendant  upon  this 
point  was  carried  to  a  very  great  length.  It  was 
Argued  on  his  part  that  in  no  case  conid  trustees 
for  sale  properly  join  in  selling  the  trust  pro- 
perty conjointly  with  other  property  not  subject  to 
the  trust.  I  am  not  disposed  to  assent  to  this 
proposition.  I  think  it  would  be  in  the  highest 
-degree  detrimental  to  trust  property  that  any  such 
general  rale  should  be  laid  down.  There  are  and 
must  be  many  owes  in  which  it  is  obvionsly  bene- 
ficial to  the  persons  interested  under  trusts,  that 
the  property  not  subject  to  the  trusts  shonld  be 
sold  ocnijoiotlv  with  the  trast  property;  and  I 
cannot  agree  that  in  such  cases  the  two  properties 
cannot  be  sold  together."  So  to  that  extent  cer- 
tainly he  goes  the  whole  length  of  the  principle. 
*'  But  I  agree  in  this,  that  where  snob  a  sale  is 
made,  due  precautions  ought  to  be  taken  that  the 
trust  property  is  in  no  way  injured  by  the  other 
property  being  united  in  the  sole,  and  that  the 
sale  ought  to  be  bo  made  that  the  portiou  to  be 
attributed  to  the  trust  property  con  be  settled  upon 
some  fair  and  reasonable  basis,  and  is  not  left  to 
rest  upon  speculation  and  conjeotore."   That  is  a 

aaestion  of  apportionment,  with  which  no  one  will 
is^ree  that  a  proper  opinion  should  be  taken. 
Bnt  when  be  says,  "  in  no  way  injnred,"  I  think 
be  is  not  stating  the  prcqxnition  with  his  uauid 
accuracy.  If  he  bad  said,  "in  no  way  injured  as 


have  agreed  with  him.  But  if,  by  selling  tbe  two 
properties  together,  tbe  increase  of  price  obteinod 
from  the  nature  of  the  property  sold  far  outweighs 
any  diminution  which  would  be  caused  by  makti^ 
special  conditions  applicable  to  the  entire  pro- 
perty, then  I  should  disagree  with  his  Lordship, 
because  the  question  is  whether  on  tho  whole  the 
resnlt  of  the  sale  is  beneficial  to  tbe  trnst.  I 
think,  if  he  had  kept  that  in  view,  he  would  have 
seen  that  it  is  a  mere  question  of  evidence  as  to 
whether  it  proved  beneficial  or  not.  "  The  true 
question  on  which  the  validity  of  such  a  sale  mnet 
depend,  seems  to  me  to  be  this:  Was  or  was 
not  the  sale  made  under  such  orenmstances,  and 
in  such  a  manner  as  that  the  cestui  q»e  hmtt  oogfat 
to  be  held  bound  by  it  'if  Ifit  was,  the  title  of  the 
purchaser  oonld  not,  I  ooneeive.  be  impeached. 
If  it  was  not,  his  title  would,  I  mppn- 
hmd,  be  liable  to  impeachment  at  the  snit 
of  tbe  eethtU  qu«  trusUnt."  Then  he  goes  on. 
(I  am  omitting  a  portion  ctf  It  because  it  is  a  very 
long  judgment),  "There  are  two  diffieoltiee 
which  here  present  themselves,  first,  do  the  terms 
of  tbe  contract  furnish  tbe  means  of  ascertaining 
upon  any  fair  and  reasonable  basis  the  proportion 
of  the  proceeds  of  the  sale,  which  ought  to  be 
attributed  to  the  trust  properties  P  And,  secondly, 
has  the  sale  been  so  made  as  that  the  bulk  of  the 
trust  properties  may  not  have  been  injured 
the  other  properties,  having  been  united  with  it 
in  tbe  sale  P  "  There  I  agree  with  him.  But  in 
this  case  the  bulk  of  the  property  was  very  large, 
and  tbe  special  conditions  only  affected  the  smaUw 
portions  of  H.  As  r^ards  de  injniy.  in  my* 
opinion,  it  was  not  eifchOT  one  proportion  or  tbe 
other  that  was  quite  oorreotly  or  acoaratcHy 
stated,  and  I  say  so  with  great  defsreooe  to  the 
eminent  judge.  The  first  proposition  is  not  cor- 
rect, as  It  appears  to  me,  for  this  reason :  It  is 
not  necessary  that  tho  oontraot  with  the  par- 
chaser  should  fnrnish  the  means  of  apportiosun^ 
the  money.  He  states  that  the  terms  of  the  con- 
tract should  famish  the  means.  In  my  view  of 
the  law  that  is  not  neoessary.  The  other  Lord 
Justice  did  not  say  so.  He  decided,  as  I  bare 
said,  on  the  other  point.  It  is  immaterial  to  ths 
parchaser.  All  he  wants  to  know  before  Ae  com- 
plete apportionment  is  made,  is  what  sum  he  is  to 
pay  to  the  trustees,  so  that  they  may  give  him  a 
receipt  for  their  share.  Whether  thi^  is  ascMv 
taiura  before  the  sale  or  after  the  sale  can  make 
no  difference  if  it  is  properly  aseertuned.  I. 
there  is  a  proper  vahiation  by  a  competent  vahier 
after  the  sale,  and  tbe  three  properties  wfaidt 
have  been  put  up  are  apportioned  proportionstcj j, 
what  difference  can  it  makeP  What  has  the 
purchaser  to  do  with  it  exoept  to  see  that  llw 
apportionment  is  proper?  Why  should  it  be  set 
out  in  the  contract  with  the  purchaser  f  It  seems 
to  me,  speaking  with  the  greatest  possible  defe- 
rence to  the  learned  jadge,  that  nothing  of  tbe 
kind  is  required,  and  that  is  not  the  question. 
The  question  which  he  first  considered  appears  to 
me  wholly  immaterial.  The  second  point  appears 
to  me  aiso  to  be  not  quite  accurately  stated. 
"  Has  the  sale  been  so  made  as  that  tbe  bulk  of 
the  trust  properties  may  not  have  been  injured 
by  tbe  other  properties  having  been  united  with 
it  in  tbe  sale  P  "  If  he  means  thtit  the  prioe  had 
been  diminished,  I  agree  with  him;  bot  if  he 
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neans  merely  tbst  a  larger  price  might  have  beeu 
jot  if  the  conditions  and  titles  had  been  framed 
leporately  for  the  three,  and  then  the  properties 
irere  sold,  then  I  disagree  with  him,  because  the 
>ther  parties  would  not  have  agreed  to  join  on 
ibose  terms.  They  might  have  said,  we  will  only 
oin  on  the  terms  of  having  one  set  of  con- 
iitions  for  the  whole;  and  still  if  they  had  been 
tdvantageous,  so  that  yon  conld  get  more  by 
L  sale  of  the  whole,  generally  you  would  receive  a 
;reat  deal  more,  notwithstanding  tlie  special  con- 
Utions.  Bat,  however,  that  ia  a  very  trifling  con- 
dderation,  becaose  in  substance  I  have  no  doubt 
ibe  second  proposition  of  the  Lords  Justices  is 
lonnd  and  founded  in  good  law.  Xow,  ho  saya,  as 
JO  the  first  proposition,  "  I  assume,  for  the  pnr- 
>oses  of  this  case,  that  upon  a  sale  of  this  deecrlp- 
ion,  trastees  would  have,  or  this  court  would  have, 
ho  power  of  apportioning  the  purchase  money, 
dthoagh  I  am  not  satisfied  even  of  this."  Why 
le  is  not  satisfied  I  for  one  cannot  conceive.  As 
[  said  before,  the  trustees  have  got  the  discretion 
>f  settling  the  proper  price ;  and  if  they  had  acted 
ipon  proper  advice  in  the  usual  way,  why  they 
ihoald  not  have  the  power  I  do  not  know.  "  Bat, 
issnming  it,  I  cannot  but  donbt  whether  trastees 
iould  be  warranted  in  making,  or  the  court  could 
>e  justified  in  directing  or  acting  upon,  an  appor- 
iobment  based  on  no  sufficient  data,  and  one 
which  mast  in  a  great  degree,  if  not  wholly,  be 
'onnded  on  conjecture."  To  that  I  assent,  hut 
hen  ma  time  even  then.  The  purohase  had 
lot  been  completed  with  the  consent  of  the 
ufldera,  and  now  a  valn^ion  of  the  apportionment 
night  have  been  made,  and  they  certainly  would 
lave  consented,  althongh  the  variation  was  very 
aifling  in  value.  The  answer  was,  they  did  con- 
tent to  it.  They  might  have  taken  the  opinion  of  a 
mrveyor.  There  is  time  to  do  that  now.  He  says : 
'  I  doabt  whether  ceatuis  qite  tmstent  could  be 
xnind  by  such  an  apportionment.  I  much  doubt, 
therefore,  whether,  upon  this  ground  alone  specific 
Mrformance  oE  this  ^reement  ought  not  to  have 
3eea  refused.  I  do  not,  however,  decide  the  case 
Ipon  this  ground  alone."  He  decided  on  the 
ither  ground  the  same  as  Kuight  Bruce,  h.J, 
rhen  he  says  :  "  There  appears  to  be  a  still  more 
mbstantial  difficulty  in  the  case,  which  is  this, 
nz.)  whether  this  sale  has  not  been  so  made,  as 
hat  the  balk  ot  the  trust  property  may  have  been 
njured  by  the  properties  haTins  been  sold 
together."  Then  he  goes  on  as  to  the  particulars 
md  conditions  of  sole,  and  he  says  tnia :  "The 
sarticulars  and  conditions  of  aale  nowhere  specify 
ihe  extent  of  the  property  held  under  the  difierent 
iitles,  and  as  to  part  of  the  property,  the  extent  of 
which  is  not  specified,  but  which  now  appears  to 
t>e  of  very  limited  extent,  it  is  stipulated  that 
seventeen  years'  title  only  shall  be  required.  A 
purchaser  of  the  property,  therefore,  might  well 
suppose  that  he  waa  to  have  a  sevonteen  years' 
title  only,  as  to  a  large  part  of  the  property,  and 
might  fix  the  price  which  he  would  give 
aocordingly.  I  cannot  but  think  that  it  is 
at  least  doubtful,  whether  ceatuie  que  trustmt 
can  be  bound  by  a  sale  made  by  their  Irusteea 
under  snob  circumBtancea."  I  am  respecting  my- 
Belf  when  I  say  he  could  have  obt^ned  positive 
evidence  of  it.  If  yoa  sold  freehold  land  for 
thirty,  forty,  or  fifty  years'  purchase,  and  the 
OQctioneers  said  that  was  the  highest  value  which 
could  be  obtained  with  the  best  title  in  the  worlds 
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[  then  it  would  be  plain  that  the  seventeen  years*' 
condition  hod  not  damaged  the  sale.  How,  th«i, 
was  a' judge  (because  he  was  told  that  the  property 
had  only  a  seventeen  years'  title,  and  he  waa  not 
told  what  part)  to  act  on  his  own  notion  that  he 
could  give  less  for  the  property?  It  does  not 
follow  that  the  purchaser,  or  the  rest  of  the 
world,  entertained  the  sume  opinion  as  to  the  title 
as  the  learned  Lord  Justice  did.  As  I  said  before*, 
he  is  establishing  his  own  notion  for  that  which 
could  be  ascertained  by  the  parohaser,  by  the  aid 
of  proper  evidence.  But  still  that  was  his  ground,. 
andhowQvermuchImaydiSer,mostrespectfully,as 
to  the  aafficiency  of  it  iu  the  absence  of  evidence, 
yet  if  it  was  proved  that  the  sale  waa  damped  by 
improper  conditions,  so  that  the  proper  value  waa 
not  got  for  the  property,  I  should  have  arrived 
at  the  same  opinion.  Then  he  windsup  by  saying, 
"  Looking  to  both  the  difficulties  to  which  I  have 
referred,  but  more  especially  to  the  latter,  my 
judgment  is  that  this  is  not  a  casein  which  speoifio 
performance  ought  to  have  been  decreed."  'Sow 
that  is  the  case  of  Rede  t.  Odkee,  I  aay  when  you 
carefully  study  Bede  v.  Oaket,  you  will  see  that  so- 
far  from  that  being  an  authority  against  the  appli- 
cation of  the  general  principle,  which  I  have  ven- 
tured to  lay  down,  it  supports  it,  and  shows  that 
it  may  have  been  proper  to  have  allowed  the  pur- 
chasera's  objection  in  that  case,  on  the  ground 
that  the  joinmg  iu  the  sale  waa  not  aproper  thing ; 
bat  the  joining  in  the  sale  under  improper  con- 
ditions, 'which,  in  the  opinion  of  the  Lord  Justice, 
without  evidence,  as  it  appears  to  me,  damaged  th& 
sale,  and  prevented  the  property  being  sold  for 
the  best  price.  The  next  case  apon  the  subject  is 
again  a  decision  of  the  Lords  Justices,  and  I 
am  very  sorry  that  it  has  been  reported.  I  am 
sorry  for  this  reason  :  that  it  ia  a  judgment  with- 
out reasons.  It  is  the  case  of  Gavundish  v.  Cavm- 
dish  (L.  Eep.  10  Ch.  App.  319 ;  33  L.  T.  Bep. 
N.  S.  219).  As  regards  this  case  I  think  both 
the  judge  and  the,Bar  have  come  to  a  wrong  con- 
clusion, and  I  say  so  without  hesitation  because  X 
shall  r^er  to  a  decision  of  Malins,  Y.C,  who  seems 
to  think  it  decided  something  which  I  think  it  did 
not  decide.  It  was  cited  to  me  as  an  authority  for 
a  general  proposition,  which  I  do  not  think  it  sup- 
ports. I  may  be  entirely  wrong.  Neither  the 
reason  which  has  been  attributed  for  it  by  the 
Bar,  nor  the  reasons  which  were  attributed  for 
it  by  the  Yioe-Chancellor,  nor  the  reaam  which  I 
myself  am  about  to  attribata  to  the  learned 
judge,  may  be  the  true  reason,  but  aomething 
else.  What  it  is  I  cannot  see,  but  I  can  see 
a  reason  why  this  case  can  be  supported,  and 
why  it  seems  to  me  to  be  very  good  law,  and 
why  it  has  nothing  to  do  with  the  question  I  have 
to  decide.  GaveindUth  t.  Cavendish  was  a  case  of 
this  kind.  There  was  a  freehold  house  belonging 
to  a  testator  who  devised  his  real  estate  in  trust 
for  BEdo.  There  was  an  adjoining  house  rented  by 
the  trustees  of  his  marriage  settlement  which  had 
been  parchased  with  the  proceeds  of  some  per- 
sonalfy.  It  was  subject  to  what  we  call  reconver- 
sion. There  was  money  and  land.  It  was  par- 
chased with  money,  and  was  OKain  subject  to  car- 
tsin  sums  pa^ble  out  of  the  bulk  of  the  fund  of 
the  settlement,  that  ia,  fixed  charges.  The  whcde 
of  the  funds,  the  testator  having  left  no  children, 
became  part  of  hia  personal  estate,  so  that  the 
title  stood  in  this  way.  One  freehold  house 
devised  to  trosteea  for  sale  under  thcy^ILand^ 
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another  fVechold  estate  in  vlitcb  tlie  tettator'a* 

estate  was  entitled  to  the  equity,  subject  to  fixed 
charges.   Now  I  must  add  one  more  fact  which  I 
get  from  the  marginal  notes,  and  which  has  been 
confirmed  by  Mr.  Phcar,  who  was  counsel  in  that 
case,  that  uiidonbtedly  the  value  of  tbe  hoase  was 
larger  than  the  charge  upon  the  house,  and  there 
was  a  sarplus  whicK  belonged  to  the  testator's 
eatato.  Under  those  circumstances  it  was  that  the 
realty,  was  directed  to  be  sold  and  the  proceeds 
applied  in  the  same  way  as  the  reaidae  of  the  per- 
sonal estate,  so  that  the  beneficial  title  to  the  pro- 
ceeds of  the  sale  of  the  one  house,  and  to  the  pro- 
ceeds of  the  sale,  after  paying  tho  fixed  charge 
on  the  other  botue,  wob  in  the  same  people. 
So,  then,  it  appears  farther,  that  this  salt  of 
Oavenduhr.  CavmdUk  was  a  sait  to  administer  the 
testator's  estate,  and  consequently  it  was  a  sait  in 
which  an  order  for  sale,  which  had  been  made,  would 
biodoTerybodybeneficially  interested  in  that  estate, 
and  was  equivalent,  so  far  as  an  order  of  tho  court 
of  equity  wonld  be  treated  as  equivalent,  to  a  cer- 
tain conveyance  by  every  beneficial  owner,  assum- 
ing every  beneficial  owner  to  be  of  full  age  and 
competent  to  convey.    That  vta,-*  tbe  effect  of  tho 
order  for  sale.    Utider  those  eircnmstivnces  the 
order  for  sale  was  made  of  both  houses,  which  were 
situated  in  a  most  singular  way.   I  happen  to 
Icnow  the  property  personally.    But  tbe  houscB 
were  BO  situated  that  it  was  manifest  to  every 
body  concerned  that  the  two  bouses  shoold  be  sold 
together.   In  fact,  one  boose  was  excessively 
narrow  at  one  end,  and  the  house  which  was  bought 
at  tbe  other  end  o(  the  street  gave  the  reqaisite 
width.  But  I  need  not  say  anything  more  about 
what  I  know  myself,  because  I  find  this  stated  in 
the  report.   It  was  not  diapnted  tiiat  the  two  pro- 
perties if  sold  together  would  sell  better  than  if 
sold  separately.    That  being  the   position  of 
nattei-c,  tho  trustees  for  sale  under  the  seoond 
came  in.   As  I  said,  this  clause  only  affected  the 
estate  of  the  testator.   Bat  tho  trustees  came  in, 
and  with  their  consent  an  order  was  made  in  the 
suit  for  tbe  sale  of  both  houses.   The  whole  of  tbe 
parchase  money  was  ordered  to  be  brought  into 
court  in  that  suit,  and  then  the  purchaser  objected 
to  the  title,  because  tbe  two  trustees  joined.   All  I 
find  that  James,  L.J.,  says  is  thia :  "The  money  is 
to  WKuo  into  court,  and  the  trustees  of  tbe  settle- 
ment are  before  it.   The  court  will  aee  that  tbe 
monejr  comes  to  the  right  hands.**    Then  be  says, 
in  giving  judgment,  '*  The  sale  of  the  two  hoasea 
is  deariy  benefioi^  to  all  parties,  and  the  objection 
taken  is  of  the  most  technical  character.  The 
parchase  money  may,   however,    at  once  be 
apportioned  in  chambers,  which  will  only  require 
ai:  afGdavit  by  the   surveyor  who  been 
employed  about  the  sale.   Tbe  part  apportioned 
to  33,  Old  Burlington-street,  may  be  paid  into 
a  separate  account  so  as   to   distinguish  it^ 
AVo  vary  the  order  in  this  way,  not  because  we 
dtfier  from    the   Yice-Cbancellor.  bat  through 
tenderness  for  the  over  scrupolosity  of  tho  pur- 
chaser."  Therefore,  wo  have  no  reasons.  Bat 
when  we  come  to  look  at  the  facts  it  is  about  as 
olearly  right,  if  I  may  say  so,  as  any  judgment  can 
be.   It  was  not  the  case  of  trustees  of  two  proper- 
ties, sabject  to  different  terms  selling  them,  the 
Mfhiif  fHi  hrmt  not  being  bound  by  the  order  of 
the  ooDTt.  It  vu  a  sale  by  the  beneficial  owner  of 
two  hoases.  with  the  consent  of  tbe  mortgagees, 
thnt  is,  tho  trastees  of  the  sctilement,  who  were 


entitled  to  reoeiTe  dofiaita  sums 

benefit  of  &e  persons  entitled  to  titoae  cb|a 
When  you  come  to  examine  it,  it  his  aet^ 
whatever  to  do  with  the  docLrine  in  quetioa: 
it  was  a  sale  which  most  clearly  can  w  mjptii 
by  every  beneficial  owner  of  a  house  sabjediD^ 
mort^ges.    If  tbe  owner  and  tbe  oor^i^ 
comem  and  consent,  yoamay  passthenos^* 
court  to  one  account,  and  let  tbe  ometmh 
mortgagee  apportion  it  cue.  If  the  niortgistaca- 
sent  to  the  whole  money  coming  into  cocrt,  tls 
it  can  be  npportioned  by  the  t^rt.  Thatiiita 
James,  L.J.  meant  when  he  said,  "Themooiji 
to  come  into  court,  and  the  trustees  of  tktmA 
ment  are  before  it.   The  oonrt  will  nothitki 
money  oomea  to  the  right  baeds."  nmAi^i 
is  as  plain  aosso,  I  sbonld  havadiOD^afciik 
jectionable  title  as  I  can  concetra  It  wf 
account  for  James,  L.J.  giving  mi  rsasoBSilii^B 
he  thought  it  was  so  plain  a  cas&  Ibe  nMm 
been,  as  I  shall  show  in  a  momeot,  the  it  Is 
been  quoted  by  a  Yice-Cbauceilor  and  dd  i 
tbe  Bar  as  an  authority,  not  only  tor  the  prm 
tion  that  the  owner  and  trustees  iDiTjnta 
as  a  decision  throwing  some  donbt 
decision  of  Itede  t.  Oahet.   Then  turn  t-nhetH 
case,  \rhich  is  a  decision  of  Maliti<:,  V.C. 
is  the  case  of  Morrle  t.  Dehenhan  (L.  Esp.  i&A 
640  ;  34  L.  T.  Kep.  N.  S.  ^OS).    If  I  mr  i?» 
I  think  again,  that  that  was  a  decisim  vlai  s 
clearly  right.    I  say  so,  becaase  itdoeiDiMi^ 
fliet  with  any  proposition  which  lam  bpf^iM 
or  I  should  not  say  so.    Then  tbe  trattaU 
pOTrertoselt.  It wasareveiskmnilfeettoilfl 
for  thirty  years.   The  lessees  wereirinii^njK 
and  th^  joined  in  tho  sale ;  and  thai  sfterdtM 
the  pURbase  money  waa  apportioBed  brtsnt* 
two  interests  according  to  tbe  valaatinastsni 
valuer.    The  Vice-Cbaneeltor  heldti>fM«»» 
good,  and  the  purchasers  wereordwedtoc^J 
He  made  some  obs'  rvatims  on  the  c&  dim 
V.  OeJter,  which  I  think  are  not  jas^id.  W 
which  he  thought  authorised,  althoagh 
time  there  was  room  for  some  ob5ernt'ae&''* 
have  made  more  than  he  did.  Hesqj:'V 
objection  to  the  title  is  that  tbe  property 
at  one  entire  price,  15,2501,  sliboogfc  tls  ■* 
j  was  the  property  of  tbe  assignor,  udde^ 
sion  in  feewas  trust  property.  Itiatne*'* 
ditions  of  sale  do  not  say  that  tbe  lasM  9 
boncficial  interest,  or  that  any  potioi^*!^ 
chase  money  will  be  attribataUe  to  bia- J* 
one  can  read  the  particulars  witfaost  Mas'* 
the  purchaser  is  baying  sobject  to  the  I«»  ^ 
might  well  have  inferred  that  the  ie**'* 
some  interest.    It  is  said  that  propKtr  no* 
held  in  trust  and  property  which  ia  m*  ■'J 
trust  cannot  be  put  up  in  one  lot  tcfcetber^l* 
opinion  that  such  an  objection  cannot beWC^ 
Somethingof  the  kind  has  nodoQbted>r  b**I 
in  the  case  of  Btdt  t.  Oak*t  hjtam,>^ 
Turner,  L.J.  did  not  say  anything  of  il* 
he  said  tbe  exact  contrary.    He  awdtfc**" 
was  beneficial  it  might  be  doce.  1  ^"'^ 
passage  to  show  that  be  did  not  sr 
swd  before.  I  do  not  think  there  ii  «?.^ 
at  all  about  the  judgment.  I  do  u*  v*"^ 
proceeded  upon  evidence^ bat  tbe  f*^*^ 
they  stated  them,  with  the  endcEce 


"Andlcertainljeaimot  sanction  tto  s**^ 
a  sale  under  such  ciicoaistaBcesis  vMt*. 


tbe  coart  has 
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money;  bat  still  a  sale  agency  oaght  to  pat  it 
in  the  most  favonrable  terms  for  the  vendor. 
Lord  Moatyn  and  the  alienee,  and  Mr.  Mostyn  and 
the  alienee,  before  the  Act  passed,  conveyed  to  a 
pnrchasrar  to  merge.  There  is  no  donbt  that  is 
within  the  very  words  of  the  statata  Again,  as 
to  Lord  Mostyn,  it  is  qnite  immaterial  to  the  pur- 
chaser, irfaether  he  bays  from  liord  Mostyii  or 
TiCKrd  Mostrn's  alienee.  Then  tako  the  case  of 
A  pover.  That  makes  no  difference.  Supposing 
Lord  Mostyn,  instead  of  conveying  absolutely 
according  to  the  Act,  conveyed  to  sach  uses 
as  he  shoald  appoint,  and  in  defaalt  Mr.  Mostyn 
conveyed  to  snch  uses  as  he  should  appoint, 
it  vroald  have  been  better  if  they  bad  conveyed 
to  B.  and  C.  before  the  Act  passed.  Nor  would 
it  have  made  any  difference  if,  instead  of  con- 
veying to  B.  and  C,  he  had  conveyed  to  B. 
alone,  to  hold  to  sach  uses  as  he  should  appoint. 
In  both  cases  yon  insert  the  appointment  in 
the  terms  of  the  settlement,  i.  e.,  or  parts  of  the 
settlement,  and  not  to  override  the  settlement, 
but  to  bo  derived  from  esti^s  which  were  created 
Inr  this  eettlement.  It  appears  to  me  that  all 
those  things  can  make  no  difference.  Then,  as 
regards  the  38th  seotioo,  when  you  come  to  look 
at  the  38th  section,  it  cannot  really  have  the 
meaning  which  is  attriboted  to  it.  "  When  any 
successor  upon  taking  a  saccession  shall  be  boond 
to  relinquish  or  be  deprivedof  any  other  property, 
the  commissioners  shall,  upon  the  computation  of 
the  assessable  valne  oF  his  saccession,  make  saoh 
an  allowance  to  him  as  may  be  just,  in  respect  of 
the  value  of  such  property."  That  was  put  as  if 
when  a  tenant  for  life  and  remainderman  had  both 
conveyed  after  the  Act — because  this  applies  as  well 
afler  as  before  the  Act,  to  a  purchaser  for  valuo~ 
that  the  purchaser  could  be  entitled  to  say,  on  the 
dropping  of  the  tenant  for  life,  I  am  to  lose  the  life 
interest  and  consequently  be  bound  to  relinqnish  as 
mnoh  as  I  get  (that  is  the  ailment  put)  and, 
therefore,  I  liiall  pay  no  doty.  That  is  absolutely 
contradictory  to  toevci^  terms  of  thelSth  section. 
It  obviously  means  having  relinquished  a  benefit, 
not  meaning  the  life  interest,  which  has  just 
expired,  which  is  a  thing  we  are  not  dealing  with. 

Now,  the  33rd  section,  relates,  as  I  say,  simply 
to  the  donee  of  a  general  power:  "When  the 
donee  of  a  general  power  of  appointment  shall 
become  chargeable  with  duty  m  respect  of  the 
property  appointed  by  him  under  such  power, 
he  shall  be  allowed  to  deduct  from  the  duty 
so  payable  any  duty  he  may  have  already  paid  in 
respect  of  any  limited  interest  taken  by  him  in 
sucn  property."  That  means  this :  A  tenant  for 
life  with  a  power  of  appointment  exercises  the 
power,  and  he  has  paid  only  a  portion  of  the  duty. 
Me  is  not  to  my  any  more,  bnt  he  will  make  up 
the  whole  sum  to  be  paid,  by  himself  in  fee.  Hiat 
ia  all  it  means.  He  is  not  to  pay  double  duty. 
He  is  only  to  pay  one  duty,  being  the  duty  j>o.y- 
ahle  by  himself  in  fee.  Then  an  argument  was 
made  that  when  a  person  becomes  the  owner 
the  same  rule  and  the  same  principle  should 
apply.  I  cannot  adopt  this  interpretation  of  the 
terms  of  the  Act.  Or  course,  I  am  free  to  admit 
that  the  Act  is  a  difficult  Act.  The  dicta  are 
not  less  difficult  to  consider  than  the  Act  itseir. 
But  there  is  no  decision  that  I  know  of,  which 
supports  any  one  of  l^e  propositions.    I  now 


ing  aside  all  the  distinctions  with  which  we 
have  been  dealing,  and  assuming  that  Lord 
Mostyn  and  Mr.  Mostyn  had  been  in  the  tame 
position  to  all  intents  and  purposes,  as  if  Uie 
settlement  had  been  mad^  even  after  the  pasiing 
of  the  Act.  d  fortiori,  if  it  was  made  bdore  the 
passing  of  the  Act,  and  then  that  they  hid  ooa- 
veyed  to  a  pnrohaaer.   It  cannot  be  cmiied  thtt, 
as  for  as  the  Gknremment  are  conoemed,  it  woeld 
be  less  advantageous  to  take  that  aaanmptioa  od 
the  facts  which  we  have  to  deal  with.  Sappose 
the  purchaser  dies,  and  then  saccession  duly 
becomes  payable  P   The  qaestion  is.  whether  the 
Oovemment  can  get  more  than  one  set  of  snooes* 
sion  duties — viz.,  that  on  succession  P   Upon  tint 
I  ami  clearly  of  opinion  (as  far  aa  anybody  has  a 
right  to  say  be  is  clearly  of  opinion  aboot  any- 
thmg,  with  reference  to  tho  Act  of  Parliament) 
that  the  Qovemment  cannoL   Then,  again,  joe 
must  look  at  the  meaning  of  the  Ajot.  IVsC  of 
all,  what  ia  the  meaning  of  the  2nd  section? 
"  Every  past  or  future  disposition  of  propwty,  bj 
reason  whereof  any  person  has  or  shall  heanoe 
beneficially  entitled  to  any  property,  or  the  income 
thereof,  upon,  the  death  (n  any  person  dying  after 
the  time  appointed  for  the  commenoement  d  Ais 
Act,  either  immediately  or  after  any  inteml, 
either   certainty   or    contingently,   and  either 
originally  or  l:^  way  of  snbstitutive  limitstioii, 
and  every  devolution  hf  law  of  any  beneficial 
interest  in  property,  or  the  income  iheretrf',  apoa 
the  death  of  any  person  dying  after  the  time 
appointed  for  the  commenoement  of  this  Act,  to 
any  other  person,  in  possession  or  expectsiK?, 
shall  be  deemed  to  have  conferred,  or  to  confer, 
on  the  person  entitled  by  reason  of  any  sncfa  dis- 
position, or  devolution,  a  "  saccession;"  and  the 
term     "successor"  shall  denote  the  person  so 
entitled ;  and  the  torm  "  predeoessor  "  shall  denote 
settlor,  dis^ner,  testator,obligor,ancestor,orotiKr 
ptfrson  from  whom  the  interest  of  the  snoosasiiria 
or  shall  be  derived.   "  Now.  if  yon  take  ttsse 
words  literally,  they  certunlj  do  cover  efery 
case  of  alienation,  tJiat  is,  where  the  oripBU 
sncoesBor,  as  I  have  caUed  him,  haa  alienatiea  his 
succession,  because  the  person  beoomea  bmefidiBy 
entitled  on  the  death  of  the  person,  and  be 
becomes  benefioialty  entitled  after  the  passii^  ^ 
ihe  Act.    If  you  read  the  words  UtOTally,  the 
words  would  include  an  alienee.    I  see  no  leMoa 
why  they  should  not,  because  an  alienee  after  the 
passing  of  this  Act  certainly  might  take  the  duty 
into  consideration  in  fixing  the  price  he  paid  first, 
if  he  was  an  alienee  for  value.    If  he  was  no:  an 
alienee  for  value,  bat  an  alienee  b^  donatifHi  or  gift, 
then  of  course  be  would  be  subject  to  daty  epos 
the  same  principle  as  the  original  sncoesan',  who 
takes  gratuitously.    So  that  there  seeme  to  be  at 
first  sight  no  reason  in  the  world  nnleas  you  get  a 
reason  from  the  word  "  derived  "  to  ahowtbat  the 
purchaser  was'  not  within  the  purriew  of  the  Aet 
at  all.   From  the  words  in  genial,  you  coald  »af 
that  thealieineewas  asimmedtatdy  within  the 
section  as  the  original  snocassors,  although  th#rr 
may  well  be  a  difference,  where  the  settlor  or  dia- 
poner  has  not  created  an  original  gratuitous  titk 
at  all.   If,  therefore,  the  2nd  section  does  not  ap- 
pl^  to  an  alienee,  you  would  have  a  fixed  alinM 
without  any  15th  section  at  oil.    If.  however.  j» 
take  the  other  view  and  say,  that  the  2nd  eecuoi 


<iim  HOC  apply  to  an  alienee,  bac  only  to  an  alienee 
by  Kivtaitoas  titles  then  yon  wonld  not  fix  the 
alioieet  nnlesB  he  oame  in  -with  gratnitoos  title. 
Bat  even  then  he  wonld  be  liable  to  dnty,  in  the 
place  of  the  ori^^inal  settlor,  by  reason  of  the  words 
of  the  2nd  seotion.   Then  the  15tb  section  is  this : 
"  When  at  the  time  appointed  for  the  commenoe- 
ment  of  tins  Act,  any  rerersionary  property  ex- 
pectant on  death,  shul  be  Tested  by  alienation,  or 
other  deriTalaTe  title,  in  any  person  oilier  than 
the  peraon   who   shall  have  been  originally 
«ntitMd  tinrrto*  nnder  amy  sntdi  dispontion  or  de- 
Tolntion  as  is  Boteutioned  in  the  2nd  Motion  of  this 
Aot,  then  the  person  in  whom  snah  propn^  shall 
he  BO  Tsated,  shall  be  diargeablo  with  dn^  in  re- 
apect  tiiereof,  as  a  sneoessor  at  the  same  time  and 
at  the  same  rate,  as  the  persons  so  originally 
entitled  would  have  been  chargeable  with,  if  no 
snoh  alienation  had  )>een  made,  or  deriTative  title 
created."   Then  it  goes  on  to  say :  "And  where 
affcer  the  time  appointed  for  the  commencement 
of     this    Act    any    saocessor    shall,  before 
the    saccessor    shall    hare    become  entitled 
thereto,  or  to  the  income  thereof  in  posses- 
sion."  That  evidently  means  originally  entitled 
to,  because  in  the  first  part  of  this  section  it 
says :  "  Shall  be  vested  by  alienation  or  other 
derivative  title  in  any  person  other  than  the  person 
who  shall  have  been  originally  entitled  thereto/* 
Than  it  goes  on  to  bs^:  "Have  become  vested  by 
«Uenalion  or  any  title  not  conferring  a  new 
miooeesion  in  any  other  person,  then  the  duty 
payable  in  respect  thereof  shall  be  paid  at  the 
same  rate  and  time  as  the  same  wonld  have  been 
payable  if  no  such  alienation  bad  been  made  or 
d^vatiTe  title  created,  and  when  the  title  to  any 
nooeasaen  shall  be  accelerated  by  the  aarrender  or 
extinottcm  of  any  prior  interestSt  then  the  daty 
tiiereon  shall  be  payable  at  the  same  time  and  in 
the  same  manner  as  sncb  daty  wonld  have  been 
payable,  if  no  snch  acceleration  bad  taken  place." 
Now,  the  first  qaestion  I  have  to  consider  is,  what 
do  the  words,  "  Or  by  any  title  not  conferring  a 
sew  sacoession,"  mean  P    Do  the  words  "  not 
eonferriDg  s  new  suooession "  apply  to  the  word 
"  alienation,"  as  well  as  the  words  "  any  title  P  " 
I  tbink  they  da   I  do  not  say  that  the  grammar 
is  perfect  or  beymid  criticiam,  bat  I  think  it 
means  either  by  alienation  or  by  any  title  other 
than  alienation,  in  both  cases  not  conferring  anew 
sncoession.   It  would  have  been  very  difficult  to 
say  what  title  would  be  "  not  conferring  a  new 
svcoession,"  and  not  anew  alienation.  That  shows 
at  once  that  these  words  moat  override  both;  and 
as  I  read  the  caae,  they  have  been  so  constmed. 
That  is,  "  not  conferring  a  new  snccession " 
applies  to  the  word  "  alienation  "  as  well  as  to  the 
words    any  title."   The  result,  therefore,  is  that 
alienation  does  not  confer  a  new  snoceasion.  I 
asked  Mr.  Sweet — and  probably  no  one  could  know 
better  than  he — by  what  possible  title  conld  a  man, 
there  not  being  an  alienation,  confer  a  new  suc- 
cession.   He  was  not  aware  of  any,  nor  am  I  sure 
that  I  am  aware  of  any.   Of  course,  alt  new  auc- 
oasaionB  are  by  death,  devolntion,  or  something  of 
that  kind,  or  by  alienation.  If  that  is  the  meamng 
of  tho  term,  we  have  for  some  reason  or  other  an 
exoeption  from  the  15th  saetion  of  titles  oon- 
fbrring  a  new  snocession,  or  alienations  conferring 
new  snocessions.  They  are  ont  of  the  statute.  In 
all  those  oases  yon  pay  at  the  same  tone  and  at 
the  same  nte.  Wny  is  he  to  pay  at  all  in  the 


plaoe  ot  the  person  originally  iiati 
of  the  original  saocessor,  and  lial 
same  time  and  at  thesame  rate  P  '^^ 
That  is  fixed  bv  the.20ch  section 
duty  imposed  by  this  Act  shall 
same  time  when  the  successor,  oi 
hia  right,  or  on  his  behalf,  shall  be 
poesessiou  to  his  snoceasion  or  t< 
the  income  and  profits  thereof;"  t 
when  it  is  to  become  payable  w1 
entitled  in  possessioo.  So  that 
imposed  nntd  he  becomes  entitled 
the  suooession.  The  15th  section 
tnne  is  to  be  the  same  as  when  U: 
tion  oonfbrriiu;  a  new  soocesaioo,  i 
suooessw  had  come  in.  So  th^ 
in  this  case  had  not  died,  the  res 
been,  as  I  r^  it,  that  the  duty  pa 
of  Lord  Moatyn's  death,  by  Sir  ] 
if  he  had  remained  the  owner,  wot 
payable  on  Lord  Mostyn's  death  b 
Bub  the  purchaser  dies,  and  there 
doubtedly,  conferring  a  new  succ 
successor  comes  in  under  that  tl 
pay  this  succession  daty.  Bnt  wh 
on  more  than  one  succession  P 
once.  Why,  when  Lord  Moatyn 
still  in  possession,  is  it  to  be  supp 
to  pay  over  again  P  I  oannot  i 
Qovemment  has  got  the  benefit  b; 
reducing  the  estate  onoe  moi 
simple,  on  which  there  is  a  t 
that  successor  coming  in  pays  tl 
fess,  looking  at  the  Act  as  a  w 
ing  at  it  according  to  its  fair  mean 
me  it  never  conld  have  been  intend 
of  succession  duty  should  be  pai 
case  which  has  happened,  the  au 
paid  the  duty,  the  estate  is  free, 
argument  both  ways  to  bo  deduoe( 
section.  The  14th  section  is  tbit 
interest  of  any  encceesor  in  any  pe 
shall,  before  he  shall  have  become 
in  possession  have  passed  by  rest 
any  other  saccessor  or  successors: 
only  shall  be  paid  in  respect  ot  »at 
diall  be  doe  from  the  sttooessnr, 
become  entitied  thereto  in  posses 
duty  ahfUl  be  at  the  highest  rate^ 
sn<^  snccessor  had  been  subject  to  d 
been  payable  by  any  one  of  them." 
is  twofold.  On  the  (me  hand  it  ma] 
find  the  provision  as  to  personalt; 
duty  is  to  be  paid;  but  you  find  no 
reu  estate."  Therefore  more  thai 
be  paid.  Tbat  would  be  very  singu 
Act  was  not  intended  to  assimilate 
personalty  and  realty.  But  there  is 
section  it  may  be  answered,  wh: 
argument  is  not  well  founded, 
snccession  to  real  estate  the  object 
last  succession  prevail,  that  is, 
which  came  into  effect  under  ^hi 
regards  personal  estate,  it  is  m 
Idgbest  doty  shall  be  paid,  and 
8ecti<m  wBB  pnt  in  tor  the  pnrpoi 
sucoeBsor  witii  the  lugheat  duty,  n 
be  the  case  it  the  last  snccessio 
^at  is  the  argomenc  I  prefer  of  1 
will  be  seen  tMt  it  is  very  diffio^ 
meaning;  to  the  exception,  not  e 
suooession  "  in  &e  15th  section,  m 


same  time.  'Ibat  is,  yoa  are  to  irait  for  the  pay 
ment.  If  it  confers  a  new  succession,  then  of 
oonrse  ycu  ■will  get  payment  on  ■whichever  aacces- 
sion  comes  first.  Therefore  yon  do  not  want  to 
specify  that  yon  are  to  wait.  The  moment  there 
is  a  new  succession  created,  and  that  snccession 
comes  first,  that  new  saccession  appears  to  mo  to 
fix  the  time  itself,  and  that  the  time  for  the  pay- 
ment of  the  duty  shall  be  the  time  of  the  opening 
or  coming  into  effect  of  the  other  succession.  H 
appears  tome,  upon  a  fair  constmction  of  the  Act, 
that  only  one  dnty  is  payable,  and  that  being  so,  I 
think  the  title  is  a  good.  one.  I  regret  -very  mnch 
that  J[  ha^ve  not  the  Crown  before  me  in  any  way, 
so  as  to  gnide  my  decision  in  the  case.  If  my 
decision  is  wrong,  the  purchaser  will  still  have  a 
reme^,  which  I  have  not  forROtten,  against  the 
Tendor  at  a  fhtnre  time,  if  he  is  called  npon  to  pay 
the  duty. 

Solicitors:  AUen  and  8on;  Dean  and  Taylor, 
agents  for  Longtieville,  Jonet,  and  Williams 
Osirestry. 


(Before  Vice'Chancellor  Bacon.) 

Thuriday,  Dec.  14. 
Eustace  v.  Llotd.  {a) 

Adminiatration  suit — Decree — Claim  for  epea'fic 
performance  of  an  agreement — Suit  in  Foreign 
Court  for  same  object — Injunction. 

Under  a  deereefortheadminiiitraiionofaieBtaior*a 
personal  eataie  in  England  P.  carried  in  a  claim 
for  the  specific  perfoj-manee  of  an  agreement  to 
grant  a  lease  of  lands  in  Ireland,  P.  afterwards 
commenced  a  suit  in  Ireland  against  the  executor 
and  others  for  specific  peiformanca  of  fAe  same 
agreement. 

Beld,  thai  the  executors  were  entitled  to  an  injunc' 
Hon  to  restrain  P.-  from  further  prosecuting  the 
Irish  euii  against  t^em. 

MOTIOK. 

Charles  Eustace,  by  his  will  dated  10th  Nor. 
1870,  devised  his  real  estates  in  Ireland  to 
three  tmstees,  to  the  use  of  Bosetta  Eastace 
for  life  with  remainder  to  the  nse  of  Robert 
Bobertson  and  his  children  in  strict  settlement, 
and  bequeathed  all  his  pArsonal  estate  to  the 
same  tmstees  upon  certain  busts.  The  will  con- 
tained no  powers  of  leasing. 

The  testator  died  in  Feb.  1875,  and  in  the 
month  of  Juno  following  the  above  suit  for 
the  administration  of  the  testator's  personal 
estate  in  England  was  instituted  by  the  tenant 
for  life  against  the  trustees,  who  were  also  the 
executors  of  the  will. 

On  the  26th  June  1875,  a  decree  was  made 
directing  the  nsual  accounts  and  inqniries.  Under 
thisidocree  aclaim  was  carried  in  by  one  Frederick 
Pilkington  for  specific  performance  of  an  agree- 
ment hy  the  testator  to  grant  a  lease  of  pi^  of 
the  settled  estates  in  Ireland.  The  agreement  was 
not  disputed. 

In  Jnly  1876,  Frederick  Pilkington  filed  a  bill 
in  Irelsnd  against  Hosetta  Enatace,  Robert  Robert* 
son,  and  the  executors  of  the  will  to  compel  specific 
performance  of  the  agreement.   This  bill  erro* 

(a)  UsgostaA  fcj  H.  L.  Txasbx,  Xiq„  buirtaHtJM. 


The  executors  ot  toe  will  now  moved  that 
Frederick  PJUcington  might  be  restruned  from 
further  prosecuting  his  suit  in  Ireland  as  against 

them. 

Kay,  Q.C.  and  C,  Batten,  for  the  ezecotors,  in 
support  of  the  motion.— Whatever  claim  Mr.  Pil- 
kington may  have  against  the  tenant  for  life,  and 
probably  hehas  a  good  one,  he  has  no  claim  whatever 
against  ns  for  specific  performance  of  the  agree- 
ment to  grant  a  lease.  Having  made  a  claim  in 
this  seit,  under  which  he  can  obtain  damages  for 
the  breach  of  the  agreement,  he  cannot  alu  [ffO> 
ceed  for  damages  in  the  Irish  suit  Mainst  us. 
That  suit  is  (|uite  perfect  without  us.  We  have  no 
legal  estate  in  the  properiv,  but  are  only  Beisimei 
to  uses.  This  court  will  protect  Uie  ezecnton 
from  being  harassed  by  double  litigation  for  the 
same  object : 

Hope  V.  Carnegie,  L.  Bap.  1  Ch.  App.  SW :  14  L.  T. 

Bep.N.S.117: 
Drytim  v.  Fatter,  6  Beav.  146 ; 
Qraham  T.  ISoarwell,  1  MoC.  A  O.  71. 

Ko  one  appeared  for  the  respondents. 

The  Vice  CHAKCELLoa. — The  executors  are  now 
the  officer!!  of  this  court,  and  are  bound  to  ad- 
minister the  personal  estate  in  a  due  coarse  of 
administration.  Upon  principle  and  nptm  plain 
authority  they  are,  iu  my  judgment,  entitled  to  SD 
order  to  restrain  the  further  prosecution  of  the 
suit  in  Ireland,  so  far  as  it  seeks  relief  against 
them.  There  will  bean  injunction  in  the  terms  of 
the  notioe  of  motion,  with  leave  to  serve  the  same 
00  the  rmpondent  in  Ireland.  The  costs  of  this 
motion  will  bo  costs  in  the  administration  suit 

Order  cuxordin^ 

Solicitors,  /.andfi*.  M^taheU  YtUe. 


Thursday,  Dee.  14. 

Be  COHPAGNIS  GeHXSALB  DB  BELLKOAKDE.(a) 
Company — Debentures  issued  at  a  discount — Ri^lt 

of  directors  to  purchase — Set  of^The  Oompamei' 

Act  1862,  s.  165. 
A  company  proposed  to  issue  a  large  amowU  of 

debenture  bonds  which,  in  the  first  instance,  vers 

offered  to  the^  public  at  par,  but  which  iwre  suhit- 

guently  all  issued  ai  a  discount  of  71  per  emf.* 

that  is,  at  92f 
Held,  that  a  director  who  purchased  some  of  the 

deienture  bonds  upon  the  same  terms  as  As 

public  was  not  liahle  fo  account  to  ike  eompwsj 

for  the  discount. 
Adjourked  Summoits. 

This  was  an  application  by  the  official  liqoidstir 
in  the  winding-up  oJE  the  above  company  to 
compel  Robert  Orr  Campbell,  formerly  a  dirolir 
of  the  company,  to  pay  two  sums  of  991.  uid  hit 
with  interest  under  these  oinrumatanoea. 

In  October  1872,  the  directcnrs  of  the  coapaof, 
in  pursuance  of  the  powers  oonferred  ufoa  thn 
by  the  articles  of  association,  resolved  to  bono* 
a  large  sum  of  money  npon  mortgage  of  the 
property  of  the  company  in  France,  and  to  offer 
bonds  to  the  public  for  the  sum  so  to  be  bor- 
rowed at  the  price  of  921.  10<.  for  ereiy  IOC- 
The  prospectus,  however,  which  was  issoed  par- 
soant  to  this  resolotioo  represented  that  th* 


Fab.  17,  1877.] 
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boudB  were  to  be  iBsned  at  par,  bat,  as  tbe  fact 
WBS,  all  sach  bonds  with  two  exceptions  were 
ictually  iasaed  at  921. 10s. 

Robert  Orr  Campbell,  who  vraa  a  director  of 
the  company  at  this  time,  took  bonds  of  this  issue 
bo  the  nominal  Talae  of  13202.,  and  in  1873  took 
farther  bonds  of  sach  issue  of  the  nominal  value 
of  6801.,  makir^  in  all  bonds  to  the  nominal  value 
of2000Z.,  for  which  he  paid  18401.,  being  at  the 
rate  of  92i<  The  two  sums  991.  and  511.  re- 
ferred to  in.  the  Bammons*  being  1602.,  repre- 
sented tiiB  differenoe  between  the  prioe  at  wnioh 
tihe  bonds  were  isBoed  and  the  total  fttnonnt 
thereby  Moared. 

The  oompany  wu  indebted  to  B.  0.  Oampbell 
in  the  sum  of  1186Z.  19#.  Sd.  for  money  advanced 
1^  him  to  the  company  independently  of 
1981.  3«.  9d.  due  to  him  for  director's  fees.  These 
Bums  appeared  in  the  hooka  of  the  company  to 
his  ore£t  m  a  debt  owing  to  him  by  tM  oom- 
pany. 

On  the  12th  May  1876,  the  official  liquidator 
took  out  a  summons  under  sect.  165  of  the  Com- 
wnies'  Act  1862,  to  enforce  payment  by  B.  O. 
Campbell  of  the  1601.  as  beinf^  moneys  of  the  com- 
pany in  his  hands. 

sir  H.  M.  Jackson,  (j.G.  and  TerreU,  for  the 
official  liquidator. —  We  contend,  first,  that  the 
issue  of  debentures  by  the  oompany  at  a  discount 
was  illegal ;  secondly,  that  it  was  nob  competent 
ibr  Hr.  Campbell,  who  was  then  acting  rfs  a 
director  of  the  oompany,  to  make  or  retcdn  any 
profit  by  way  <ii  oommiBBira  or  diBOOtintr  out  m 
the  transaction,  however  honest. 

Imperial  Jfareonfila  Credit  AMtociation  v.  Coleman, 

L.  Bep.  e  E.  A  I.  Am.  189 ;  89  L.  T.  Bep.  NJ9. 1 ; 
Delhi  Bank't  com,  15  Sol  J.  828. 

Farther,  the  difference  between  the  nomin^ 
value  of  the  debentures  and  the  price  at  which 
they  were  issued  was  assets  of  the  companjr,  in 
reepect  of  which  there  can  be  no  sM-off  as  agamst 
tills  claim. 

Qloag'$  eon,  Bur.  Arb.  L.  T.  88. 

Kay,  Q.C.  and  W.  Bmthato,  for  Hr.  Campbell. 
— As  to  the  power  to  issue  the  debentores,  tbe 
16th  clause  or  the  Articles  of  Association  em- 
powers the  directors  to  raise  money  by  mortgage, 
"  or  by  bonds,  debentures,  or  promissory  notes, 
or  in  such  other  manner  as  the  director^  might 
think,  expedient,"  and  it  is  not  illegal  to  issue 
them  at  a  discount. 

Re  Anfflo  Dambian  Bteam,       Compotijr,  L.  Sep.  30 


Be  Segenft  Canal  Iron  Works,  L ,  Bep.  3  Ch.  D.  47. 

Then,  as  to  the  disconnt,  all  the  debentures  were 
issued  ab  that  rate  but  two,  which  for  special 
reasons  which  appear  on  the  minnte  book  were 
issued  ab  par.  How,  then,  cau  ib  be  said  that 
this  genblemim  is  Bccoontable  as  having  mopry 
d  the  company  in  his  hands  when  the  debentures 
were  issued  to  all  the  world  ab  that  price  P  Sup- 
pose he  were  liable,  his  liability  would  be  for 
money  had  and  received ;  but  on  the  books  of  the 
oompany,  apart  from  this  transaction,  there 
appears  a  liquidated  sum  due  to  him  from  the 
company  considerably  more  thu  what  is  alleged 
to  be  doe  to  him  in  respect  of  these  debentures. 
He  has,  therefore,  r  clear  seUoff  afj^inst  the 
claim. 

Sir  S.  M,  Jaekson,  Q.C.,  in  reply.— I  admit  that 
the  debentnreB  were  properly  issued  at  a  discount, 
bat  there  is  no  authority  fbr  saying  thirt  directors 
ToLZXZT.  N.8.,001* 


can  buy  debentores  so  issued.  The  real  nature 
of  the  transaction  was  an  issnd  at  par  and  a  return 
to  him  of  71. 10a.  on  each  debenture. 

Bacok,  V.O. — ^This  case  in  one  point  of  view 
is  one  of  the  utmost  importance,  because  it 
touches  this  principle,  which  the  courts  of  equity 
have  always  adhered  to,  nob  to  permit  'an  agent  or 
director  or  any  other  person  in  a  fiduciary  charac- 
ter, and  having  power  and  inflnenoe  in  a  concern, 
to  make  a  profit  by  his  dealings  with  the  concern. 
But  that  making  of  a  profit  I  find  to  be  wholly 
wanting  in  this  case.  It  is  not  profit.  The  direc- 
tors publish  a  prospeotaa  in  which  they  sav,  *'  We 
are  going  to  issue  debenture  bonds  at  par.*'  It  is 
all  very  well  to  say  b(^  bat  whan  they  come  to 
issue  wem  people  will  not  take  Uiem  at  par. 
What  are  they  to  do  P  They  find  they  cannot  get 
them  at  par  and  they  get  them  on  the  best  tenna  ' 
they  can ;  and,  except  in  the  two  particular  caaes 
mentumed,  they  issue  all  the  dewntuTes  on  the 
same  terms  as  those  which  were  taken  by  Mr. 
CampbelL  What  is  there  unlawful  in  that,  and 
what  profit  does  Mr.  Campbell  derive  from  that 
transaction  P  Probably  when  the  thing  is  looked 
into,  it  was  anything  but  profit.  What  profit 
could  tbere  be  in  any  sense,  shapet  or  way  P  If  a 
company  bought  a  stable  full  of  norses  and  adver- 
tised them  for  sale  at  100  suineas  apiece,  and 
found  that  they  could  not  seQ  them  at  that  price, 
what  is  there  to  prevent  them  selling  them  at  70 
or  80  gui  neas  apiece ;  and  what  is  there  to  prevent 
direotors  firom  haying  on  the  Bame  terms  as  any 
other  iw(^le  P  It  does  not  approach  the  princ^le 
npon  which  alone  thia  application  is  made.  The 
Act  of  Parliament  which  has  been  referred  to  is 
ezteemely  wide  of  the  present  case.  It  prohibits 
the  conduct  of  directors  when  they  shall  have  mis- 
applied  or  retained  in  their  own  hands,  or  become 
liable  or  accountable  for  any  mone^  d  the  com- 
pany. When  ^d  the  difference  between  par  and 
92^  ever  become  the  money  of  the  oompany  P  the 
money  whi<^  the^  would  have  had  if  they  had 
received  it,  but  which  they  never  did  receive,  and 
which  never  was  theirs.  The  Act  proceeds,  "  or 
has  been  gnilty  of  any  misfeasanoe  or  breach  of 
trust."  what  misfeasance  or  breach  of  trust  is 
Mr.  Campbell  gnilty  of  P  Undertaking  a  loss  for 
the  company,  that  is  to  sa;^,  advancing  them 
money  which  they  were  in  want  m  upon 
exactly  the  same  terms  as  anybody  else  did. 
That  IS  the  nature  of  the  transaction.  Id  which 
way,  therefore,  had  be  ever  become  liable  or 
accountoble  for  any  moneys  other  than  that  which 
he  had  paid  to  them  P  The  books  are  kept,  as  I 
have  said,  in  the  proper  and  natural  way  of  keeping 
books  by  the  company.  They  enter  on  the  credit 
side  of  the  ledger  the  aggregate  amount  of  all  the 
debentures  representing  the  debt  due  from  them, 
or  they  oonld  not  keep  their  books ;  and  on  tbe 
other  side  they  debit  tbe  whole  amonut,  and 
whether  it  is  called  commission  or  disoount  cannot 
obscure  the  true  nature  of  the  transactioo.  The 
directors  did  that  which  it  was  lawful  for  them  to 
do.  They  issued  debentures  at  a  certain  discount. 
Mr.  Campbell  took  them  as  other  people  took 
them,  and  paid  his  money  for  them,  and  he  derived 
no  sort  of  profit.  The  advantage  was  all  on  the 
sMe  of  the  oompany,  as  it  seems,  and  it  would  in 
no  way  appear  that  he  was  in  any  respect  liable. 
Something  has  been  sud  aboat  the  oondaot  of  tbe 
liquidator.  Mr.  Campbell  in  his  affidavit  stated 
this  fact.  Which  i.  tineontr.di,g^<«^^n^B^^{^ 
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of  being  oontradicted,  thai  all  theae  debentnni 
were  iaaned  on  the  anne  tennR,  and  then  the 
liquidator,  not  well  advised  I  think,  says  fh^ 
were  not  issned  to  all,  for  there  are  two  instttnoes 
in  which  they  were  issued  on  different  terms,  and 
then  when  the  matter  comes  to  be  explained  there  is 
nobhinK  in  it.  The  liquidator,  I  think,  was  ill- 
adTised  in  bringing  that  forward  to  justify  his 
or^nal  statement  that  Mr.  Campbell  tiad  derived 
a  benefit  from  this  transaction,  which  was  inoon- 
sistent  with  his  duty  to  the  companv  as  a  director. 
In  my  opinion  there  is  no  groana  whatever  for 
that  ea^^tion.  The  set-t^  I  need  not  say  a 
word  about,  after  what  I  have  sud.  There  is  no 
donbt  in  my  mind  about  this  being  a  set^i^.  The 
summons  most  be  dismisBod  with  costs  to  be  piud 
by  the  liquidator. 

Solicitors  for  the  liqnidator :  EhnMe,  JFbnytik, 
and  Bedgwidk. 

Solicitors  fbr  Ur.  Campbell:  Lawrence,  Flewa, 
and  Co. 


Saturday,  Bee.  16,1876. 
Be  Fefitt's  Estate  ;  Chestee  «.  Philups  (a). 

Practice — AdminittraHon — Appointment  of  pereons 
to  repreeent  hexr'Ot-law.  next  of  kin,  and  eUueee — 
Bides  of  court,  1875,  1876,  Order  XVI,  rr.  9,  9o. 

Form  of  order  under  Order  XVI.  rule*  9,  9o,  di- 
reeting  tome  proper  pereon  or  persmie  to  be 
afpomUd  io  represent,  for  the  purpose  of  deter- 
mining gueeiums  of  constntction  arising  under  a 
will,  iheheir-at-lavf  and  next-of-kin  of  a  teetator, 
and  also  daues  of  perBons  who  might  m  certain 
events  take  interests  under  the  will. 

A  TEBTATon  gave  his  property  to  his  wife  for  life, 
and  after  her  decease  "  to  be  divided  equally  be- 
tween my  heirs  and  to  their  children,  with  ^enry 
Binhard  Powell,  to  be  share  and  share  alike." 

The  testator's  wife  died  on  the  20fch  Uaroh  1876, 
and  thereupon  this  aotion  was  broaght  for  admin- 
istration by  an  administxator  de  wnie  non,  with 
the  will  annexed,  and  also  a  son  of  one  of  the 
testator's  next-of-kin,  who  died  before  the  tenant 
far  life.  The  defendants  were  the  children  of 
another  of  the  next-of-kin  who  died  before  the 
t«naut  for  life. 

The  testator  was  known  to  have  had  two  brothers, 
bat  both  had  been  unheard  of  for  more  than  forty 
y^rs.  One  of  them  was  believed  to  have  had 
children,  but  none  could  be  found,  and  no  answer 
had  been  received  to  advertisementa.  All  the 
next-tf-kin  of  the  testator  at  his  death  were  be- 
lieved to  be  dead,  and  it  was  not  known  who  was 
his  heir-at-law. 

The  questions  of  ooustruotion  arising  under  the 
will  were  whether  the  word  "  heirs  "  meant  heir- 
at-law  or  next-of-kin ;  and  whether  the  ^ifb  to  the 
children  imported  a  gift  b;^  way  of  limitation,  or 
was  a  gift  over  to  tiie  children  of  sach  heir  as 
died  before  the  period  of  distribation,  io  whicb ' 
latter  case  there  would  be  two  classes  of  children, 
namely,  children  who  snrvived  their  parent  and 
died  before  the  period  of  distribution,  and  children 
who  survived  ttkeir  parent  and  were  living  at  the 
period  of  distribution. 

The  aotion  now  came  on  for  trial  upon  motion 
for  judgment. 

■g.  BttWon  Buckley,  for  the  plaintiffs,  asked  for 

(«)  Bvpmtod  I17  H.  L.  rmuMM,  Em.,  BuxirtOMtJAW. 


inquiries  as  to  two  nlassea  in  respect  d 
answers  could  be   readily  obtained,  mi  u  u 
others,  applied  under  Order  ZVL,  nilei  ff,  fir 
the  appmntment  of  some  person  or  penoii  b 

represent  the  following  olasseB :  (1)  lie  ^ 
at-law;  (2),  the  next-of-kin  at  tbe  daA: 
(3),  the  children  of  the  heir-at-law  «iio  » 
vived  their  parent  and  survived  tbepenodoTfr 
tribution  ;  (4),  the  children  of  the  heir-it-kTitti 
survived  their  parent  bat  did  not  survive  ihe  pond 
of  distribution  ;  (5)  and  (6)  similar  iDqairiesto;?' 
and  (4)  as  to  the  children  of  the  iiext-of-kiD;il»ipr 
an  inquiry  as  to  the  death  of  Henry  RichsriFov&L 
and  that,  under  the  44tb  section  of  the  Cbuan 
Procedure  Act  some  person  might  be  ^ipaiitid 
to  represent  him  ;  and  that  tbe  chief  deitiai^ 
he  directed  to  certify  in  respect  of  tbe  aattn 
aforesaid  without  waiting  to  make  bisoerti&srtti 
respect  of  the  inquiries  after  directed;  Ualt 
lowiad  inqairies  as  to  debts  and  other  mtlui « 
in  an  ordinary  administration  decree;  udtkt 
farther  consideration  might  be  reserved  until  it 
chief  clerk  had  made  his  oertificateu  to  tbe  fee- 
mentioned  inqairiea  and  appointmrats. 

SoueUy,  for  thadefendu^  congeoted. 

Bacon,  Y.C.  made  the  order. 

The  following  was  the  fonn  of  the  order: 

1.  An  inquiry  whether  any  of  the  personi 
were  the  next  of  kin  according  to  the  stmiit 
of  distribution  of  tbe  testator  at  tbe  tioerf 
his  death  died  before  the  20tli  Mare^  lSTi 
and  if  so,  whether  any  such  left  uf  child  a 
children  them  respectively  Bnnririiigvbodid 
before  the  20th  March  1876,  and  ujdiiUff 
children  who  snrvived  that  dat&  Aod  is 
shall  appear  that  any  of  the  said  nexfrothi 
so  dying  left  any  such  cbildorduUna^ 
died  before  the  20feh  Uareh  1876^tbenbi 
proper  person  be  appcunted  at  duabtn  v 
represent  such  child  or  children  Bodjiiffo 
the  purpose  of  obtaining  the  jodgnieiit  dii 
court  upon  the  oonstruction  ol  tine  will  (f^ 
testator.  And  if  it  shall  appear  U»tici<' 
the  said  next  of  kin  bo  dying  left  anj  ' 
children  who  survived  that  date,  then  B<v 
of  the  said  last-mentioned  diildreni  if  uj*^ 
Btill  living,  and  if  they  are  aC  dead,  iho  ■ 
some  proper  person  be  appointed  in  darii* 
to  represent  such  last-mentimedcbildMW 
the  purpose  aforesaid.  ^  _^ 

2.  An  inquiry  whether  Henry  Eicbardh™ 
is  living  or  dead,  and,  if  dead,  TriKA*  * 
not  he  survived  the  testatw,  and  i«  »* 
he  survived  the  testator  who  j>  ^'  ^ 
personal  repreamtativeP  And  >f  ^  ''^ 
appear  that  he  survived  tbe  tesUtor  v 
hss  no  legal  pn^ooal  'eP'*"^^!^'^ 
let  some  proper  person  be  •Pfx""'^^ 
chambers  to  represent  his  e«taie  fiff* 
purposes  of  this  action.  Befer  it  to  daeiM^ 
to  appoint  proper  persouft  to  repreaent  to  t* 
purpose  01  obtaibing  the  jodgmait 
court  on  the  oonstruction  of  the  will,  t»f^ 
lowing  persons  and  claBsesreBpectiTeh.w* 
to  sav  (;.),  the  persons  who  were  at 
tor's'death  his  next-of-kin, according tej 
Statutes  for  the  Distribution  of  Int^ 
Estates  ;  (ii.)  the  heir-at-law  of  theterttftr* 
his  death;  (iii.)  the  children,  if 

said  heir-at-law  who  died  brfjn  ™  S, 
March  1876;  (iv.)  the^*ildr«B  (if  ■* 
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Baid  heir-at-lair  who  surviTed  the  20th  Uarob 
1876.  And  let  the  chief  clerk  certify 
in  reBpect  of  the  matters  aforesaid  indepen- 
dentlj  of  and  without  waiting  for  the  comple- 
tion of  his  certificate  in  respect  of  the  in- 
qniriea  hereinafter  directed  (then  followed 
usaal  accounts  and  inqniries). 

Adjoarn  further  consideration  until  after  t'le 
chief  clerk  has  certified  in  refpect  of  the 
inquiries  and  appointments  included  nuder 
the  heada  above  numbered  1  and  2. 

liberty  to  apply. 

Solidtor  for  all  parties :  B.  T.  JmvU. 


QUEEN'S  BENCH  DIVISION. 
Jan.  19  and  29. 
Leabk  v.  Scott,  (a) 

Stoppage  ill  irantitu — Consideraium  for  iransfer 
M  biU  of  lading— Beceipt  and  delivery  after 
advance  made — Veridor's  lien. 

On  the  let  Jan.,  Qeen  and  Oo.  obtained  from  the 
plaintiff,  to  *okom  they  were  largely  indebted,  a 
further  advance  of  20001..  on  condition  that  they 
ehould  deliver  to  plainiif  eeeurilies  sufficient  to 
cover  the  whole  amount  which  would  then  be  due 
from  them.  On  the  drd  Jan.  some securitiee  were 
delivered,  but  they  were  not  sufficient;  and  on 
the  6th  Jan.,  Qeen  and  Oo.,  having  that  day 
unexpectedly  received  a  biU  of  lading  of  a  cargo 
eoneigned  to  tliem  from  the  defendant  abro<m, 
and  endorsed  in  blank  [in  return  for  which  they 
accepted  a  Mil  of  exchange  payahle  in  three 
months  for  the  vedue),  deUvered  the  biU  of  lading, 
together  with  other  eecuriiie$,  to  the  amount 
agreed  to  the  plaintiff.  On  the  8th  Jan,,  Qeen 
and  Co.  (seame  insolvent ;  and  afterwards,  hut 

i_  before  the  airrvtalof  the  cargo,  tha  drfendani 
daianed  hi$  right  of  stoppage  in  transitu  inrespeet 
thereof: 

Seld,  per  Fidd,  J.,  on  motion  to  enter  judgment, 
Otat  under  the  cireumttanees  the  defendant  was 
entitled  to  the  cargo,  the  plaintiff's  advance  of 
2000L  not  having  been  rnade  on  Ma  faOh  of  the 
delivery  of  this  bUl  of  lading. 
This  was  an  interpleader  issue,  tried  at  Gnildhall, 
before  Field,  J.,  and  a  special  jnry.   The  learned 
jodge  adjourned  the  case  for  farther  considnration 
upon  the  findings  of  the  jnry,  nnder  rale  3  of  the 
Bales  of  the  Supreme   Court,  December  1876 
(Order  XXXVI.,  rule  22  a). 

Plaintiff  was  a  fruit  broker  in  Londoo,  defen- 
dant a  merchant  at  Naples.  Defendant  consigned 
a  cargo  of  nuts  to  Geen,  Stntchbury,  and  Co., 
frait  merchants,  in  London,  a  firm  indebted  largely 
to  the  plaintiff.  The  question  raised  by  the  find- 
ing of  the  jnry  waa  whether  the  plaintiff,  having 
btmd  fide  reoeired  the  Irill  of  ladinglof  this  cargo, 
was  entitled  to  the  value  Uiereof  against  the 
defenduit's  ri^ht  of  stoppage  in  iransiht,  nnder 
the  foUowtng  omnimstanoes : 

On  SatnMay,  Ist  Jan.  1876,  Geen  and  Co, 
appHod  to  plaintiff  for  a  further  advance  of  2000Z.. 
and  plaintiff  made  the  advance  on  condition  that 
Geen  and  Co.  would  cover  their  existing  liabili- 
ties to  him,  together  with  the  now  debt,lt>y  suffi- 
cient securities. 

On  ifondaj,  3rd  Jan.  Geen  and  Co.  bronght 
oertain  securities  to  plaintiff,  but  they  were  found 


to  be  insnfficient,  and  Geea 
to  provide  others  to  be  addf 
delivered. 

On  WedneBday,  5th  Jan.,  G 
from  the  defendant's  corres] 
the  bill  of  lading  of  this  carg 
and  accepted  a  hill  of  exchaa 
for  the  price  of  the  nuts,  the  | 
thin^  considerably  over  200Q 
this  particular  bill  of  lading 
plaintiff  when  he  made  his 
Geen  and  Ca 

On  the  same  day,  Wednei 
and  Go.  delivered  tlus  lull  of  )i 
other  securities  to  the  p1ai| 
covered  their  advances  from , 
tbeir  agreement  of  the  previa 
their  farther  ncdertaking  of  tl 

On  Saturday,  the  8th  Ja^ 
became  insolvent. 

At  some  later  period,  bat 
London,  the  defendant  claims 
right  of  stoppage  in  transitu  i 
cargo. 

Jan.  19. — Murphy,   Q.C.  aa 
to-day  to  enter  judgment  fa 
— Althpugh  all  the  plaintiff's 
bond  fide,  there  is  no  evida 
consideration  to  the  indorsee  i 
bill  of  lading;  and  farther,  e 
any  valuable  consideration  at  at 
delivered,  it  amounted  only  to 
The  principle  is  laid  down  in 
barrow  v.  Mason  {1  Sm.  L.  Cai 
that  "  the  right  to  stop  in  tn 
feated  by  negotiating  the  bill 
bond  fide  indorsee.     It  is  n< 
that  the  advance  was  made  o 
bill  of  lading,  and  at  the  tin 
Geen  and  Co.  were  not  indorsf 
held  by  the  Privy  Council 
Comptoir  d'Escompte  de  Paris 
393),  that  the  forbearance 
antecedent  claim  is  not  a  gooc 
an  indorsement  of  a  bill  of  lad 
an  unpaid  vendor's  right  of  s& 
It  Was  also  there  held  that  i 
security,  except  a  bill  of  excba 
same  position  as  the  assignor 
arising  npon  it.   Authority  fa 
may  sJso  be  found  in  Re  Weai 
817),   Spalding  v.  Buding  (6 
Ex  parte  AUtov,  re  Holland  {. 
168).   In  the  Chartered  Bank  < 
and  China  v.  Senderaon  (L.  B 
Privy  Council  followed  the  p 
in  Bodger  v.  The  Compiovr  d* 
See  also  Lutsclier  t.  Tiie  Com 
Paris  (L.  Eep.  1,Q.  B.  Div.  70! 

J.  0.  Matthew,  for  the  plaint 
the  jnry  preclude  any  farther 
defendant's  part.  The  facts 
Comptoir  d'Escompte  de  Par. 
from  those  found  here,  th< 
case  being  based  mainly  on  tl 
party  who  received  the  bill  c 
insolvency  was  impending  o 
That  case  is  really  the  ouy 
any  way,  throws  doubt  upoi 
the  princiiile  of  Istoppage  in  t 
here,  and  it  is  not  really  in  po 
W'AfUir  ma  heaid  in  i^ly. 
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Jan.  29. — Vam,  X— Hub  vu  mn  inter^eader 
iame,  in  which  the  plaintiff,  Ur.  Leask,  affirmed 
aa  aMinst  the  defendant,  Mr.  BofAX,  that  he  was 
enfeiued  to  certain  gooda  which  were  the  snbgeetof 
a  hin  of  ladins,  dated  2Mh  Dec  1875,  and  the  facta 
of  the  cace  uKnily  were  these:  The  plaintiff, 
Leask,  was  a  fhiit  oroksr  in  the  c%,  and  he  bad 
M  what  we  may  call  ana  of  his  conatitnenta,  a 
Ann  of  Geen,  Statdibiii7,uidCo^who  were  fruit 
nierchsnts  in  the  city,  and  for  many  years — ttna 
or  five— I  fbrget  precisely  the  exact  nmnber.  Hr. 
Leask  acted  as  fruit  brolier  for  that  firm  in  thar 
▼arioos  transactionB  for  hnying  and  seUine  fmit. 
In  the  conrae  of  that  time,  the  firm  had  oecome 
ctmsiderably  indebted  to  bim,  and  I  think  it  may 
be  taken  that  at  Christmas,  1875,  there  was 
something  certainly  like  10,0001.  orll/>OOZ.  dae  to 
bim  from  :the  firm  of  Geen,  Stntcbbnry,  and  Go. 
Now  the  firm  did  not  improve  in  their  pecuniary 
position  daring  1875,  and  very  early  in  tae  follow- 
mg  year  they  were  in  sacb  difficulties  that  on 
the  1st  Jan.,  which  was  the  prompt  dajr — the  day 
on  which  th^  were  bound  to  meet  their  prompts 
— ^diey  were  unable  to  do  so,  and  were  short  by  a 
snm  cll  20001.  of  the  aom  required  for  that  purpose. 
Aooordmgly,  on  the  momiug  of  Saturday,  tha  1st 
JaOq  the  prompt  day,  aooording  to  the  evidence 
of  Mr.  Leaak,  conflnned  by  Mr.  Geen,  Mr.  Geen 
oalled  upon  Mr.  Leask  (at  that  time  they  owed 
bim  10,7001.),  and  what  passed  is  described  pre- 
cisely in  tbe  same  manner  1^  Mr.  Leask  and  by  Mr. 
Geen.  Mr.  Geen  said.  "  I  want  20001.,"  whereupon, 
as  Mr.  Leask  said,  *'  I  sud  you  may  have  it,  bat 
you  must  first  cover  up  your  acoount."  IJpon 
that  Geen  said  that  he  would,  and  be  proceeded 
upstairs  to  Mr.  Leask's  cashier,  and  there  he 
obtained  a  cheque  for  2000Z.  Now,  that  was  on 
the  Saturday.  There  was  a  little  doubt  as  to  the 
exact  date  on  which  the  bill  of  lading  was  deposited, 
but  it  could  not  have  been  before  tne  "Wednesday, 
because  I  believe  I  am  right  in  saying  that  Geen 
himself  did  not  obtain  the  bill  nntit  the  5th ;  at 
all  events  he  did  not  obtwn  the  bill  later  on.  On 
one  day,  in  the  early  part  of  the  week,Mr  Geen. 
who  had  preriouly  entered  into  a  contract  wit^ 
tha  deCenoanti  Mr.  Scott,  who  was  a  merchant  at 
TSvp\»,  for  an  unaaoertained  quantity  of  nuts, 
in  pars  nance  of  that  contract,  received  from  Scott's 
correspondent  in  London  the  bill  of  lading  in 
question,  and  it  was  indorsed  to  hiiu  in  pursuance 
of  the  previous  contract,  and  he  accepted  iu 
exoluuige  for  that  endorsement  a  bill  at  three 
months  for  the  price  of  the  goods.  On  the  follow- 
ing day,  in  pursuanoe  of  the  promise  which  had 
been  made  on  the  Satnrday  to  cover  up  the 
acoount,  Mr.  Geen  took  this  bill,  endorsed  in 
blank,  to  Mr.  Leask,  and  deposited  with  him, 
along  with  a  great  many  other  securities  similar 
in  oharacter,  for  the  purpose,  aa  the  jury  have 
found,  of  ooveriug  np  the  account — that  is,  secur- 
ing the  whole  balance  due.  Nov,  at  the  trial 
there  was  no  evidence  given  aeainst  the  plaintiff, 
but  the  learned  counsel  for  Mr.  Soott  went  very 
fairly  and  properly  into  dates.  I  ought  to  add,  on 
the  §tb,  the  following  Saturday,  Geen,  Btntohbary 
and  Oa  sto{^>ed  payment,  wad  were  insolvent. 
The  securities  Uiat  were  handed  to  Mr.  Leask 
were  said  to  be  worth  something  like  50001. 
Now,  that  being  so,  at  the  trial,  it  was  denied 
^^ttlfe  it  was  competent  to  Mr.  Scott,  the  nn- 
-■endor,  to  stop  the  goods  at  the  time  that 
that  is  to  say,  there  was  no  question  raised 


about  the  fnuiMfiis  bejng  at  an  end.  TWc  «■ 
no  questim  about  Geen,  Stutdboxyaad  Cakm; 
insolvent,  and  it  was  conceded  tbaK  he  bad  a  rigk 
to  atop  the  gooda  as agunst  Geen,  StetdAaryad 
Co.,  but  Mr.  Leaak  aaid:  "Yoahamnori^ttoHif 
the  goods asag^iiut  me  becaoae  leoae  widiuAe 
IHOtectioa  of  the  law,  which  says  that  Ae  iBdorsK 
or  taxoaferee  of  the  bill  of  lading  for  valsahle  coa- 
sidentioa  taking  it  without  noCBe,  taki^ii  bnir 
and  honeatiy,  is  enlilJed  to  the  ^aotjeiu 
agunat  the  w^iual  vendor."  That  was  caetaccd 
body  at  the  trial.  I  left  qm  al  ii  ma  to  thennr  k 
order  to  lalae  the  facta  of  the  caacb  ud  ne  'yaj 
in  answer  to  my  gnestiMis  gave  these  aasvsi : 
"  We  first  of  all  &id  that  Uie  pluntiff  >ee«fed 
the  bill  of  lading  faonestiy  and  fidriy.  We  fiad 
that  valuable  consideration  was  given  oa  tie 
understanding  of  security  being  given,  and  w» 
also  find  that  the  security  given  was  to  seone 
20001.  and  also  the  old  account.**  Now  upon  tkor 
findings,  Mr.  Mnrphy,  with  Mr.  WebBter,  aiofed 
before  me  to  enter  the  iudgment  for  tbeni. 
did  not  c(KitC8t  the  findings  of  the  jnir,  bat  thEj* 
said  that  the  point  that  Uiey  disputed  waa  ttu: 
They  allied  that  although  it  Qtiipit  be;  and  ahir 
the  verdict  of  the  jury  must  be  taken  to  be,  tbsc 
tiie  plaintiff  did  receive  the  bill  d  hiding  honssdy 
and  fairly,  and  that  be  recnved  it  in  pamuDeeof 
that  promise  that  security  should  be  given, 
tiiejr  said  he  was  not  snob  a  tiansforee  or  indonR 
of  the  bill  for  snob  TalaiU>le  ooosidoatiOB  a* 
entitled  him  to  hold  it  aa  againat  Mr.  ScotL  Xor 
In  support  of  that  position,  they  relied  apsa 
two  cases :  One  of  them  is  the  well-known  eswof 
Bodger  v.  The  Gomptoir  iCE^compU  (£e  Pan* 
(L.  Bep.  2  P.  C.  398).  In  that  caae  then  was  a  fin: 
of  Lyalt  and  Still,  and  thev  were  in  the  anticipa- 
tion of  receiving  certain  biOs  of  lading  for  m  iraiii 
goods  which  were  about,  aa  they  expected,  la 
arrive.  They  were  very  much  preased  for  monet', 
uid  they  obtiuned  an  advance  from  the  person  aoi 
at  Hong  Eon£^  upon  the  promise  of  which  be^ 
large  advances  u|)on  the  underteking  to  funnik 
shipping  docamanta  for  aflk  oargoee  to  be  remej 
for  the  mail  of  the  15th  Deoember  from  Bae|E 
Kong.  Now  it  seems  to  me,  ther^ore,  that  aie 
went  one  step  further  than  this  caae.   That  csar 

Eoiuted  to  a  parficular  class  of  documents  vlacb 
e  was  in  anticipation  of  receiving,  tud  be  uader- 
took  therefore  to  famish  the  cargo  on  o«tHa 
shipping  doonments  which  be  expected  to  reem*. 
Now  in  this  case  it  is  quite  certain  that  no  sp«;i&: 
cargo  of  any  kind  whatever  was  in  the  oonsiden- 
tion  of  Mr.  Leask.  We  do  not  know  whether  Mr. 
Geen  on  that  Saturday  expected  that  bill  of  lading 
to  come  as  it  did  the  following  week.  It  nur  br 
that  he  did  not.  It  may  be  that  the  docnaKe:* 
were  so  far  in  advance  that  he  might  possifaZf 
have  expected  to  get  the  bill  of  lading  the  foOowiai 
week,  bat  he 'made  no  specific  mention  of  the  bia 
of  lading — ^he  made  no  specific  oondition  «hk  Hr. 
licask  tnat  any  particular  security  shoaid  br 
lodged.  All  he  said  was,  "If  you  will  gin  w 
20m  now,  I  will  oover  np  the  aooonnt."  Kw. 
that  being  so,  in  this  case  of  Rod^  v. 
Gomptoir  d^E§eompU  de  Ports,  Lyall  and  SdL 
were  unable  or  unwilling  to  complete  tb«ir 
promise,  whereupon  the  manager  of  the  bank 
sisted,  in  a  very  strong  letter,  that  they  dtocU 

five  him  tiiat  aeourity  whkh  thqy  praain^ 
oldinff  oat  a  threat  of  crin^nal  nrpeesdiap  ^ 
they  £d  not  do  aoLigit^ehan^SariSMWWfcv 
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preeaing  tbem  also,  at^  the  reaalt  was  that  L^all 
aad  Still  executed  a  deed  of  assignment,  bj  which, 
■Aer  renting  the  agreement  rcFerred  to,  and  re- 
lAting  that  certain  aavanoes  had  been  made  on  the 
£aith  ot  certain  doonments,  it  then  prooeecled  to 
make  OTor  to  the  bank  "the  whole  of  the  pro- 
perty, premises,  and  chattda  specified  in  ttw 
Hch^ute  at  the  foot,  with  all  the  estate  right,  title, 
interest,  olaim,  or  demand  of  Ljall,  Still,  and  Co., 
therein,  or  thereto,  or  arising  thereout  or  there* 
from."    The  schedule  incladed  amongst  other 
things  "  all  goods  and  bills  of  lading  or  other 
docameutB  for  all  goods  now  on  the  way  hither  to 
arrive  in  December,  1866,  or  January,  1867," 
being  the  class  of  goods  which  had  been  referred 
to  when  they  first  made  their  promise  to  the  banks 
to  find  security.   Now,  after  that  date  the  bill  of 
lading  which  was  in  question  in  the  case  of  Rodger 
V.   Tiie  Comptoir  oBacompU       Paria  arrived : 
"  The  documents  arrived  on  the  27th  Dec.  1866, 
and  the-lst  Jan.  1867.  including  the  bills  ol  lading 
for  the  goods."   "These  were  then  indorsed  and 
handed  over  by  Maolean  (together  with  the  policdes 
on  the  goods)  to  Mr.  Kaker  in  performaoee  ot  the 
agreement."    Afbu-  that  the  vendor  stt^s  the 
goods,  and  so'tbe  question  arose  between  the  in- 
oorsee  <A  the  bill  of  lading  and  the  vendor,  and 
the  indorsee  failed  in  that  he  was  not  assignee 
for  valuable  consideration.   Now,  it  is  worth 
while  for  a  minute  or  two  to  advert  to  the  im- 
portant parts  of  the  judgment.   After  setting  oat 
all  the  facts  as  I  have  stated  them,  it  goes  on  in 
this  way  (p.  405) :  "  The  general  rule  so  clearly 
stated  and  esplaiced  by  Lord  St.  Xieonards  in  the 
case  of  MmgUa  v.  DimxM  (3  H.  Ji.  Cas.  702)  is 
that  the  assignee  oE  any  security  stands  in  the 
same  position  as  the  assignor  as  to  the  equities 
arising  upon  it.   This,  as  a  general  rule,  was  not 
disputed,  but  it  was  contended  that  the  oase  of  a 
bill  of  ladinfc  is  exceptional,  and  must  be  dealt 
witli  on  special  grounds.   Doubtless  the  holder  of 
an  indoraed  bill  of  lading  may  in  the  course  of 
bommeroial  dealing  tranter  a  greater  right  than 
he  himself  has ;  the  exertion  ia  founded  on  the 
negotiable  qoality  of  the  docament.    It  is  con- 
fined to  the  case  where  the  person  who  transfers 
the  right  is  himself  in  actual  and  authorised 
possession  of  the  document,  and  the  transferee 
gives  value  on  the  &ith  of  it,  without  having 
notice  of  any  oircnmstance  which  would  render 
the  transaction  neither  fair  nor  honest.   In  such 
a  case,  if  the  vendor  is  unpaid,  one  of  two  innocent 
parties  mast  suffer  by  the  act  of  a  third ;  and  it  is 
reasonable  that  he  who  by  misplaced  confidence 
has  enabled  such  third  person  to  occasion  the  loss 
should  sustain  it" — and  refers  to  the  well-known 
case  of  Lickharrow  v.  Mason  as  to  that.  Then 
the  court  go  on  to  eay  why  in  their  judg- 
ment that  principle  applies  to   such  a  case, 
bub  they  say,  "But  in  thiii  case,  at  the  time 
of  the  assignment,  Maclean  had  not  posses- 
sion of  the  documents.    Nothing  was  advanced 
on  the  faith  of   them.     There  is  merely  a 
general  description  of  documents  expected  to 
arrive,  without  knowing  their  contents,  or  how 
far  they  might  be  llmit^  or  qualiSed.   The  pro- 
perty of  the  firm  in  the  goods  expected  was  not 
only  subject  to  special  stipulations  in  the  contracts 
of  Hale  in  the  case  of  two  of  the  three  parcels,  but 
^as  also  subject  in  all  the  three  to  the  lien  of  the 
unpaid  vendors  " — as  it  is  in  tins  case—"  and  can 
It  be  oontmdod  that  beftMre  Maclean  got  possession 
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of  the  dooomenis,  when  his  firm  was  in  a  condition 
of  undoubted  insolvency,  and  the  terms  of  the 
documents  were  not  disclosed,  there  was  conveyed 
to  the  respondents  by  this  assignment  the  benefit 
of  a  prospective  breaoh  tniat  and  violatioiL  of 
oontraotP  And  then,  prooeediiu[  upon  tiie 
general  mle  that  you  must  give  an  honest  inter- 
pretation and  a  fair  interpretation  to  the  words  of 
any  assigumsnt,  the  court  go  on  to  sav  that  they 
must  read  the  words  "  all  goisds  and  bills  of  lading 
or  other  documents  for  all  goods  "  to  mean  this, — 
such  a  seeurity  as  X  can  fairly  and  honestly  give. 
That  Is,  not  any  actual  property  I  may  have,  bat 
snlntiect  to  the  equities  between  me  and  anybody 
else.  Then  the  following  observation  is  made, 
which  I  adopt  in  this  case : — "  Doubtless  the 
vendor's  claim  cannot  Iprevail  against  the  olaim 
of  a  transferee  fcv  value  given  on  the  faith  a 
negotiable  security  fiuriy  and  honestly  taken ;  to 
the  extent  to  which  he  has  so  given  value  he  has 
a  prior  daim.  But  the  rule  is  founded  on  the 
reason  ot  it  as  already  explained ;  cessants  raiiomt 
eeeaat  ipsa  lex.  Where  there  is  no  advance  made 
or  nine  given  upon  the  fiuth  of  the  documents, 
whan  the  otaect  is  sim^dy  by  a  sweeping  daose  to  ' 
gather  in  whatever  may  be  got  to  reconp  the 
creditor  of  a  debtor  who  had  become  insolvent  for 
an  improvident  advance  made  upon  the  faith  of  a 
totally  diflerent  seonrity;  where,  upon  the  true 
construction  of  the  assignment,  no  interest  passed 
that  would  place  the  assignee  in  a  better  position 
than  the  assignor,  and  the  bills  of  lading  which 
subsequently  came  to  hand  were  transferred  oc- 
pressly  in  pert ormanoe  of  the  agreement  in  this 
assignment,  and  without  other  consideration 
whatever,  jt  appears  to  th^  Lordships  that  a 
transfer  so  made,  and  under  'such  oiroamstances, 
cannot  be  heldisof&oient  to  defeat  the  vendor's 
cluun."  Now,  that  case  and  that  prindple  came 
into  discussion  a  little  later  on  before  the  same 
tribunal,  in  the  case  of  the  Chartered  Bank  of 
India  T.  Benderton  (L.  Bep.  5  F.  G.  501),  and  that 
case  is  valiublo  for  uiis.  As  regards  Lyall,  Still, 
and  OomiMuif,  there  was  a  similar  promise  to 
furnish  shippmg  ;dooam«Lts,  a  similar  nulnre,  and 
then  there  was  a  transfer  by  endorsement,  but  on 
the  occasion  of  the  transfer  by  endorsement  of 
the  bill  of  lading,  the  vendees,  the  transferors  of 
the  bill,  had  tlwbill  in  their  custody,  that  is,  in 
their  possession,  and  although  they  had  broken 
their  previous  promise  the  court  said  that  the 
previous  promise  would  not  have  been  enough, 
out  tibere  was  a  sufficient  bargain  and  agreement 
on  the  part  of  the  bank  not  to  proceed — to  delay, 
give  time,  and  to  forbear  upou  the  faUih  of  the 
transfer  of  the  bill  of  lading.  Upon  that  ground 
the  court,  although  distinguishing  it  iromEodger 
V.  The  Oomptovr  d'Eawmpte  de  Paris,  in  every 
way  upheld  the  prindple  of  that  oase.  Now,  thA 
that  is  so  is  very  dear  from  the  judgment  of  Sir 
Barnes  Feacodc  I  will  not  go  through  the  oase, 
but  he  says  this  (p.  510) : — "  lb  appears,  then,  that 
the  bank  purchased  bills  of  exohange  to  the  extent 
of  15,000lC  from  Messrs.  Lyall,;Still,and  Company, 
and  that  they  paid  them  t^  amount  upon  the 
stipulation  that  Messrs.  Lyall,  Still,  and  Co.  were 
to  hand  them  over  shipping  documents  to  the 
extent  of  the  bills."  Then  they  failed  to  do  so. 
"They  were  urgently  pressed  to  do  so  by  the 
defendants ;  and  the  said  firm,  having  been 
threi^ned  b^  the  defendants  with^  immediate 
legal  prooaedingaintiieerai^tieldtMcJ'^'^iE^^ 
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stain  from  commencing  legal  proceedings  against 
them,  and  would  consent  to  release  them  from 
their  engagement  to  famish  the  said  shipping 
documents  for  silk  and  other  China  prodace,  and 
allow  the  said  sam  of  IbfiOOl.  sterling,  which  had 
been  paid  to  them  in  advance  for  the  said  bills 
upon  the  fiuth  of  their  undertaking,  to  deliver  the 
Fuid  shipping  documents  as  aforesaid  to  constitute 
un  ordinary  debt  for  money  lent,  they  would  de- 
posit with  the  defendants  other  secnrity  for  the 
repayment  of  the  said  sum ;  and  they  offered  to 
deposit  with  the  defendants  at  once  in  part  fulfil- 
ment of  snch  proposed  snbstituted  arrangement 
a  bill  of  lading  for  goods  of  the  value  of  10,000 
dols.  or  thereaboats,"  the  bill  of  lading  in  question 
in  that  case.  Now,  says  the  judge,  "  It  appears 
that  the  bill  of  lading  was  indorsed  and  handed 
over  by  Messrs.  Lyall,  Still,  and  Co.  to  the  bank 
in  consideration  of  the  hank's  rsleasing  them 
from  the  obligation  which  they  had  come  nnder, 
to  hard  over  shipping  docnments  of  thn  value  of 
15,0007.,  and  of  their  undertaking  not  to  take  the 
leg'il  proceedings,  criminal  or  civil,  which  they 
had  tlireatened.  It  appears,  therefore,  to  their 
Lordships  that  there  was  a  sufficient  consideration 
for  the  indorsement  of  the  hill  of  lading  to  Messrs. 
Lyall,  Scill,  and  Co.  to  the  bank."  Then  the  atten- 
tion of  the  court  was  naturally  drawn  to  this  case  of 
Modger,  and  the  principles  are  laid  down  by  Sir 
Barnes  Peacock,  in  the  passages  I  baveal ready  read ; 
but  then  they  say  further  that  this  case  differs  en- 
tirely from  Rodger' 9  case,  because  the  bill  of  lading 
in  Modger'a  case  was  not  handed  over  at  the  time, 
but  was  handed  over  in  pursuance  of  the  agree- 
ment generally  to  hand  over  all  the  documents. 
Kow  those  being  fjhe  two  cases,  and  the  law  having 
been  thus  clearly  and  explicitly  laid  down, 
the  only  question  is  whether  this  case  falls 
withio  the  principle  of  those  two  cases.  I 
think  it  does,  and  in  my  opinion,  the  defen- 
dant in  this  case  is  entitled  to  my  judgment. 
Let  US  compare  and  see  what  the  thing  is.  In 
tlie  present  case,  as  iu  Rodger  v.  The  Comptoir 
d'Escompte  de  Paria,  at  the  time  of  the  promise 
mudo  to  cover  up,  which  was  on  the  1st  Jan.,  this 
bill  of  lading  was  not  in  the  authorised  possession 
of  Geen,  Stutchbury  and  Company.  As  I  said 
before,  I  do  not  even  know  that  they  expected  it, 
but  I  should  think  they  did.  That  was  the  only 
ouL-aMioii  oil  which  the  plaintiff  had  made  any 
fidviincc.  He  had  made  the  advance  of  2u00i, 
Hoiv  could  Mr.  Bcott  be  said  to  enable  Geen, 
Stutchbury  and  Company  to  make  the  advance, 
■n-hcn  at  the  very  time  the  advance  was  made  the 
bill  of  ladiTig  reterred  to  would  not  have  been  in 
tlio  possession  of  Geen,  Stutchbury  and  Company  ? 
How  could  it  be  siiid  that  Mr.  Lcask  parted  with 
his  :2000/,  on  the  faith  ot  that  cudoracment,  when 
ill  point  of  fact  he  knew  nothing  at  all  about  it  ? 
It  woems  to  me,  therefore,  that  the  whole  consido- 
rjition  in  this  caye  cjimo  into  effect,  and  had  its 
lull  lepiil  operation  on  the  1st  Jan.  At  that  time 
iifcording  to  the  finding  of  the  jury  there  was  a 
binding  bargain  between  Geen,  Stutchbury  and 
Company  and  Mr.  Leask,  that  further  security 
f-liould  be  given ;  and  the  facts  of  the  ciise 
do  not  show  that  Mr.  Scott  h&a  by  any  ;ict,  of 
his  enabled  Geen,  Stutchbury  and  Company 
to  commit  a  fraud  on  Mr.  Leask,  which  un- 
doubtedly has  been  committed  upon  him.  Again, 


very  different  from  that  of  the  indorsee  of  a  bill 
of  exchange.  The  indorsee  of  a  bill  of  exchange 
takes  the  bill  freely,  fnlly,  and  fairly,  subject  to 
anv  equities  of  the  indorser.  The  indorsee  of  the 
bill  of  lading  ooonpies,  on  the  contrary,  a  mean 
position  as  netween  the  indorsee  of  a  bill  ai 
exchange  and  that  of  the  transferor  or  indorser 
of  a  bill  of  lading;  and  as  in  Rodger  t.  The 
Comptoir  d'Escom^e  de  Paris,  the  indorsee  has 
no  better  title  than  the  indorser  can  give.  For 
these  reasons  I  come  to  the  conclusion  that  the 
defendant  is  entitled  to  my  judgment. 

Judgment  for  defendant  wiUi  eotlt. 
Solicitors   for   plaintiff,   HolUunt,   Son  and 
Coward. 

SoHoitora  for  defendant,  Lotolete,  Neleon,  Jonee, 

and  Thomaa. 


EXCHEQUER  DIVISION. 
Wedneaday,  Bee.  20.  1876. 
Stubbs  v.  B0YLB.(a) 
Practice — R^ort  of  official  referee — Judicature  Ad 

1873,  aecta.  58,  69;  Order  XXXVI.,  itUe  U. 
When  an  official  referee  has  made  a  report  mi  a 
cause  or  mailer  before  him.  Vie  court  vjtUfiot  enter' 
tain  an  application  v,nc^  Order  XXXV L,  ride 
34,  to  remit  the  same  back  to  him  for  re-trial  or 
further  coneideraiion,  unleaa  the  application  be 
supported  by  c^^idavits. 
Motion  for  a  rule  to  show  canso  why  the  judg- 
ment on  the  finding  of  an  ofiBcial  referee  should 
not  be  entered  for  the  pUintiff,  or  why  the  case 
should  not  be  referred  back  to  him  for  a  more 
detailed  report,  or  for  a  new  trial  on  the  ground 
that  the  verdict  was  against  the  weight  of  the 
evidence. 

By  sect.  58  of  the  Act  of  1873,  it  is  enacted 
that: 

Id  aU  oases  of  any  zeferraoe  to  or  tiul  by  raforvM 
under  this  Aot,  the  referees  shall  be  deemed  to  be  offioen 
of  the  coart,  and  shall  have  sauh  anthority  for  the  par- 
pose  of  suoh  refereaoe  or  trial  aa  shall  be  preaoribed  bj 
rules  of  ooart,  or  (eabjeot  to  snoli  rolee)  the  oourt  or 
jndge,  ordering  saoh  refereace  or  trial,  and  the  nport 
of  any  referee  opon  any  question  of  fact  on  any  niok 
trial  ehmll  (unleHs  set  aaide  bj  the  court)  b«  eqaivaleBt  to 
the  Tsrdiot  of  a  jury. 

R.  O.  B.  Lane,  in  support  of  the  motion. — ^Thc 
motion  to  enter  judgment  for  the  plaintiff  on  the 
finding  cannot  be  supported,  inasmuch  as  bj 
rule  7  of  the  December  rules  1876,  aach  appIi<-ation 
mu.st  be  made  to  the  Court  of  Appeal.  Bat  I 
am  entitled  to  a  rule  on  the  two  lattur  parts  of  my 
motion.  By  the  above  section  the  report  of  the 
official  referee  is  made  equivalent  to  the  finding 
of  a  jury-  Now  what  took  place  at  the  trial  w»» 
this:  [Mkllor,  J. — ^Have  you  ony  uttidiivits ?j 
No  ;  hut  no  affidavits  arc  necessary. 

Kklly.  C.B. — In  an  application  of  this  natorc 
you  must  come  before  ua  Inrnished  with  affidairils. 
We  will  extend  your  time  for  moving  to  procure 
alhdavits. 

AIklloii,  J.— We  must  have  something  to  go 
on  besides  the  statement  of  conned.  At  prxseoi 
you  confound  a  reference  with  a  trial  in  a  Superior 
Court.  That  is  not  so.  To  show  a  miacarriage 
you  must  have  affidavits  showing  what  took  place- 
Motion  adjourned  for  offidoMttB. 

Solicitors,  Emmett  and  tS'on. 

(ajBepoTted  b7  Hevbt  F.  Dicuvb,  Eaq.,  BaRM«r«t-I«*. 


DIVISIONAL   COURT  FOR  APPEALS 
PROM  INFjERIOB  COURTS. 

Thursday,  May  19,  1876. 

FuLUUi  BoABD  ox  WoKU  (appg.)  V.  Goodwin 
(reap.),  (a) 

Oast  of  sewer — New  street — Previous  aeiver — Metro' 
polls  Locfd  Mauageinsnt  Ast  1867  (25  26  Vict. 
&102,M.  41.5^,  11*2). 

in  1867,  a  seieer  was  Imilt  in  a  stt-eet,  formed  siaee 
1862,  of  eoitte  itousHS  in  which  tM  reipondmt 
vjos  oujnei;  at  his  expense,  wider  25  I*  26  Vid. 
e.  1(^2,  s.  U. 

In  1876  the  appellants  removed  this  sewer,  and 
^another  in  ilie  next  street,  and  constructed  a  new 
sewer  in  connection  with  the  houses  in  both 
streets.    They  appoi'tioned  tite  cost  and  txpensea 
of  theworhs  upon  the  owners  oflionses  and  land 
in  the  two  streets.  The  responderU  refused  to  pay 
his  apportionment,  and  a  magislraie  diemiseed 
the  summons  against  him. 
Seld,  upon  a  ease  stated,  that  this  was  not  a  sewer 
constrv^^^  in  or  ^or  the  drainage  of  a  new  street 
within  the  mea/nxng  of  sect  52  of  the  said  Act, 
and  that  the  apportionment  was  bad. 
Tuis  was  an  appeal  from  the  decision  of  the  magis- 
trate at  Hammersmith  Police  Coart. 

Tho  appellants  herein  are  the  District  Board  of 
Works  lor  the  Falham  district,  and  the  respon- 
dent is  a  bnilder  owning  property  in  the  district. 

1.  Complaint  was  made  by  the  clerk  to  the  said 
board  of  the  non-payment  by  the  respondent  of 
the  sum  of  646Z.  as  owner  of  certain  premises 
situate  and  being  in  Mayland  and  Conuingham 
roads,  in  respect  of  certain  sewer  works  carried 
oat  ill  the  said  roads,  which  said  roads-  were 
formed  and  laid  oat  as  new  streets  since  the  7th 
Aug.  1862.  A  sammons  was  duly  issued,  and  tho 
parties  attended,  and  the  following  facts  were 
proved  before  the  said  magistrate : 

2.  The  respondent  is,  and  at  the  time  of  the 
making  of  the  senrer  was,  in  the  year  1867,  and 
still  is  the  owner  oE  houses  in  a  road  which  in  the 
year  1867  was  and  is  now  called  tho  Mayland-road, 
aud  the  tenants  thereof  had  previousty  to  the 
making  of  the  new  sewer  paid  sewer  sates. 

3.  The  respondent  is  not  the  owner  ol  any  house 
or  land  in  the  ConningViam-road,  which  is  a  con- 
tinuation of  the  said  Mayland-road,  aud  is  here- 
inafter referred  to  and  called  ConninghaQi-road. 

4.  On  or  about  the  Ist  Feb.  1867,  the  Metropoli- 
tau  Board  of  Works,  sanctioned  the  construction 
of  a  sewer  in  the  centre  of  the  said  Mayland-road 
bv  the  owners,  under  the  44th  sect,  of  25  •&  26 
Vict,  c,  102. 

5.  Snch  eewer  was  built  and  di*^nago  works 
wre  made  at  the  expense  d  the  said  John  Good- 
win, the  respondent,  according  to  the  plans  sub- 
mitted to  and  approved  by  the  Metropolitan 
Board  of  Works,  and  extended  the  entire  length 
of  the  said  Mayland-road,  about  lOSOfl. 

6.  |The  coHHtruotion  of  a  sewer  in  tho  Conning- 
ham-road  by  the  owners,  with  an  outfall  in  the 
Uxbridge-rcmd,  was  sanctioned  by  the  Metropoli- 
tan Board  of  Works,  and  constructed  in  two  sec- 
tions. The  first  section  was  in  accordance  with 
snch  sanction  ;  the  second  section,  about  500ft.  in 
length,  was  not  in  accordance  with  such  sanction, 
with  its  outfall  iu  the  newer  in  the  Mayland-road, 
instead  of  into  the  Uxbridge-road. 

(«}  *7  ^.  y.  Wn*™-**,  *fq„  tt».iHiihwfctj}.TA» 


7.  In  April  1875,  the  Board 
Fulbam  district  determined  t 
before  mentioned  taken  up  and 

8.  The  provisions  of  the  sevt 
ment  relating  to  sewers,  in  f 
complied  with  by  the  respondei 
tion  of  the  f>ewer  constructed 
in  the  year  1867,  referred  to  i 
par^raphs  of  this  case. 

9.  In  the  month  of  Jane  187 
board  caused  the  said  sewers  ' 
constructed  a  brick  main  seit 
whole  of  the  Mayland-road, 
of  the  Gonningham-road,  w 
gulleys  sufficient  to  take  thesei 
popoloas  neighbourhood,  ai 
drainage  of  the  houses  in  the 
and  of  several  houses  in  the 
with  the  said  new  sewer. 

10.  The  cost  and  expenses  c 
last  paragraph  mentioned  ami 
of  2.S27i.,  and  the  Fulbam  dii 
tioned  the  same  upon  the  ow: 
and  land  in  the  Mayland  and  I 
as  shown  upon  certain  plana 
set  forth  in  an  apportionmen 
1875 ;  which  '  said  plans  a 
accompanied,  and  were  to  be 
part  of  this  case. 

Upon  the  hearing  of  the  si 
contended  ou  the  part  of  the  n 

(1.)  That  the  apportionment- 
dent  was  sought  to  be  ch 
amonnted  to  the  sum  of  646i 
because  the  district  board,  hi 
old  sewer  in  the  Mayland-ro 
made  as  stated  in  the  4th  and 
the  case,  were  bound  to  snbsti 
but  not  at  the  cost  of  the  owni 

(2.)  That  the  sewer  in  res 
present  claim  is  made  agains 
a  sewer  for  taking  the  sewage 
bonrhood,  inclnding  the  side 
the  said  Mayland-road  and  Coi 
and  that,  therefore,  the  owner 
land-road  ought  not  to  pay  the 

(S.)  That  any  sewer  replacin 
in  the  distriot  board,  ought  to 
of  the  ratepayers  of  the  parish 

The  said  magistrate  was  ( 
said  summons  ought  to  be  < 
missed  the  same  accordingly, 
tbe  said  district  board. 

The  question  for  the  opini< 
whether  the  respondent,  Jobr 
to  pay  the  said  sam  of  6461.  in 
apportionments. 

If  the  court  shall  be  of  op 
liable,  judgment  is  to  be  enter 
with  costs. 

But  if  the  court  shall  be  o 
not  so  liable,  judgment  is  to 
respondent,  with  coats. 

Boddam  (with  him  PhUbric 
tho  appellants. — ^The  section 
sewers  are  alleged  to  hava  b( 
the  44th  of  the  M^ropolis  M 
ment  Act  1862  (25  &  26  Viob.  c 
lawful  for  the  owners  or  ocoo 
premises  in  any  parish,  distrlc 
limits  of  the  metropolis  as  de: 
recited  Act}  with  the  consent 


pnrpose  of  draining  saob  land  or  premises,  and  it 
sball  be  lawful  for  any  vestry  or  district  board  in 
whom  tbe  sewers  in  any  parish,  district,  or  part 
are  vested,  if  they  shaU  deem  it  just  and  proper 
so  to  do,  to  contnbnte  out  of  the  rates  nnder  their 
control,  applicable  to  tbe  execution  of  works  of 
sewerage,  to  the  cost  of  any  sewers  ocmBtruoted  for 
tbe  pnrpose  aforesaid."  Amongst  the  regula- 
lationi  uid  condi^ns  mentioned  m  the  sabset^ent 
sections,  45  to  51,  is  one  requiring  tbe  sanction  of 
tbe  district  board  and  tbe  approval  of  tlie  metro- 
politan board,  which  in  this  case  had  not  been 
obtained.  Tbe  section,  therefore,  which  is  appli- 
cable to  tbe  sewer  charged  upon  this  apportion- 
ment is  the  52nd  of  tbe  same  Act :  "Where  any 
Bowor  shall,  after  tbe  passiof;  of  this  Act  be  con- 
structed by  any  vestry  or  discrict  board  in  or  for 
the  drainage  of  any  new  street,  or  of  any  house  or 
houses  erected  since  tbe  Ist  day  of  January  1856, 
tbe  expense  of  coDstructing  such  sewer  and  tbe 
works  appertaining  thereto,  including  the  cost  of 
l^ulleys,  side  entrances,  lengths  of  sewer  at  tbe 
intersection  of  streets,  and  other  incidental  charges 
and  expenses,  shall  be  borne  and  defrayed  by  the 
owners  of  such  streets  or  booses,  and  of  the  land 
bounding  or  abutting  on  such  street  respectively." 
By  section  112,  "  the  expression  new  street  sbEJl 
apply  to  and  inolade  all  streets  hereafter  to  be 
formed  or  laid  oat,  and  a  part  of  any  saob  street, 
and  also  all  streets  tbe  maintenance  of  the  paving 
and  roadway  whereof  had  not,  previously  to  tbe 
passing  of  thi?  Act  been  taken  into  charge  and 
assumed  by  the  commissionere,  tmstees,  sur- 
veyors, or  other  authorities  having  control  of  the 
pavements  or  highway  in  tbe  parish  or  place  in 
which  snchatreets are  situate,  and  a  part  of  any  such 
street,  and  also  all  streets  partly  formed  or  laid  out." 
This  unsanctioned  sewer  was  tbe  same  for  the  pur- 
poses of  tbe  Act  as  if  no  sewer  existed,  and  the 
case  comes  within  the  authority  of  Sawyer  v.  Pad- 
dinglm  (L,  Rep.  6  Q.  B.).  There  tbe  appellant, 
flbout  1866,  built  sotne  houses  abutting  on  the 
Harrow-road,  and  about  the  same  time  the  vestry 
of  cbo  parish  constructed  a  sewer  along  the  Kar- 
row-road.  Sewer  rates  had  been  levied  in  respect 
of  the  land  upon  which  the  houses  were  built  for 
more  than  five  years  prior  to  1856.  Before  1866 
no  sewer  existed  in  this  road,  which  was  and 
continued  to  be  a  turnpike  road  until  the  Ist  July 
18&1,  on  which  day  tbe  vestry  took  charge  of  it  for 
tbe  first  time.  It  was  held  that  tbe  Harrow- 
road  was  a  new  street  within  the  meaning  of 
section  112,  and  that  the  appellant  was  liable  to 
be  rated  under  sect.  52  of  this  Act. 

Day,  Q-C:  (with  him  Kemp),  for  the  respondent. 
— Sect.  68  of  Metropolitan  Local  Management  , 
Act  1855  (18  &  19  Vict.  c.  120)  vests  all  sewers 
tlicii  vested  in  the  metropolitan  commissioners  in 
vestries  or  district  boards ;  "  and  all  sewers  made 
and  to  be  made  within  any  such  parish  or  district, 
extc'pt  sewers  and  works  vested  or  to  IJe  vested  in 
tUti  Metropolitan  Board  of  Works,  as  hereinafter 
mentioned,  shall  be  vested  in  such  vestry  and 
board  respectively."  And  by  sect.  69  tbe  vestry 
of  every  parish  and  the  board  of  works  of  every 
district  mentioned  "shall  (subject  to  the  powers 
hy  this  Act  Tested  in  the  Metropolitan  Board  of 
Works)  from  time  to  time  repair  and  maintain 
tlie  sewers  under  this  Act  vested  in  them,  or  such 
of  them  as  shall  not  be  discontiiined,  closed  up,  or 


such  sewers  and  works,  or  such  diversions  or 
alterations  of  sewers  and  works  as  may  be  neces- 
sary for  effectually  draining  their  parish  or  dis- 
trict." Under  those  sections  of  tbe  earlier  Act 
tbe  appellants  ought  to  have  charged  the  r^nir 
of  this  sewer  upon  the  district  This  was 

not  a  sewer  oonstraoted  under  sect.  52  <rf  the  Aoi 
of  1862,  in  or  for  the  drainage  ot  a  new  street. 
[Stopped  by  the  Court.] 

Clbasbt,  B. — We  need  hear  no  further  aiga- 
ment  for  the  respondent.   We  have  no  doubt  this 
appeal  must  be  dismissed.  It  has  been  contended 
that  the  reapondent  and  other  persons,  who  an 
owners  of  the  houses  and  land  bounding  or  abut- 
ting upon  the  street  tibronghwluch  this  sewer  has 
been  made,  should  pa^  for  tbe  expensea  of  the 
sewer.    It  was  said  this  is  a  new  street  accord- 
ing to  tbe  definition  contained  in  the  Act,  and 
the  sewer  was  constructed       the  appellants  in 
or  for  the   drainage  of  this  street.     But  it 
appears  that  in  1867  a  sewer  was  constructed 
under  tbe  44ith  section  of  tbe  Act  of  1862,  in 
tbe  centre  of  the  respondent's  street ;  it  was 
brought  into  use  for  the  neighbourhood,  anu 
became  vested  in  the  appellants.    The  expense 
was  paid  by  iihe  respondent,  and  it  appeora  to  me 
that  persons  who  have  thus  paid  for  a  sewor  oace 
cannot  nnder  this  Act  be  charged  again  for  the 
construction  of  another.   In  1875,  for  some  pur- 
pose tbe  district  board  determined  to  make  a  fresh 
sewer  to  serve  the  district,  not  merely  for  this 
paitioulor  street^  but  having  oonneetiona  with  the 
houses  in  Conningham-rosidt  which  is  a  ccmtinuo* 
tion  of  it.    They  have,  however,  attempted  to 
charge  the  respondent  for  his  apportionment  of 
the  expense  of  this  fresh  sewer,  as  if  the  •(2Qd 
section  of  the  Act  of  1862  applied  to  it.  That 
section  authorises  such  an  apportionment  when 
any  sewer  shall  be  constructed  by  a  "district 
board  in  or  for  the  dnunage  of  any  new  street  or 
of  any  houses  erected  since  the  1st  Jan.  1856." 
Although  the  definition  of  "new  street"  may 
apply  to  this  Ma;Iand-road,  it  is  anreasonable  to 
apply  this  section  under  tbe  circumstances  here 
stated,  and  this  is  strongly  confirmed  by  the  pro- 
visions of  the  following  section  53,  which  relates  to 
streets  in  which  previously  to  the  construction  of 
the  sewer  there  bad  been  no  sewer  or  only  an  open 
sewer.   The  expenses  are  then  to  be  defrayed  in 
part  only  by  the  adjoining  owners,  the  remunder 
to  come  from  tbe  general  rate.   It  would  be  an 
inconsistent  conclusion  that  the  oTrnera  in  this 
street  should  be  charged  entirely  for  the  new 
sewer,  although  they  had  a  sewer  befiire;  aod 
where  there  was  no  sewer  or  an  open  sewer 
before,  tbe  adjoining  owners  should  only  be 
charged  part  of  tbe  cents  incurred.    I  am  satisfied, 
too,  that  this  sewer  was  made  for  tbe  district 
generally,  and  cannot  bo  said  to  be  in  or  for  the 
drainage  of  any  new  street.  This  sewer  could  only 
have  been  made  at  tbe  charge  of  the  parish  rate- 
payers, and  tbe  apportionment  appealed  against  is 
bad.   The  appeid,  therefore,  from  the  dismissal  of 
this  summons  cannot  be  allowed. 

GKOYEand  FiBLD,  JJ.  concurred. 

Judgment  /or  re»potidetd. 

Solicitors  for  appellant,  Watton,  Sontt  and 
Boom. 

Solidtorforresponient,  W.  A,  Dowaiag. 
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PBOBATE,  DIVOBCE.  AND  ADlOBAXiTr 

DIVISION. 

PBOBATE  BUSINESS. 
(Before  the  Right  Hon.  the  Pbesii)«;t.) 

Tamday,  Jan.  SO. 
In  the  Gooda  of  Jofix  Bxjx  (deceBsed)  (a). 
WiUr—AtUatation — Witnesses— AMdavit  of  csmcm- 

lion — Presumption  of  ezecuUmi—jPraeiiee. 
Where  a  wiU  U  found,  upon  the  death  of  the  testator, 
which  ia  imperfeetly  attested,  but  in  other  respezte 
«•  on  the  face  of  Ua  good  instrument,  the  court 
vnUt  ifsoHafled  of  the  bona  fides  of  the  aitpUc  mf, 
grant  probate  of  ihs  wiU,  and  will  dispense  with 
tlte  affidavit  of  execution  if,  after  even/  attetu.pt 
being  made,  it  is  impoeeihle  to  find  either  of  the 
pereoHM  tolioae  names  appear  on  the  fam  of  the 
toiU  as  atttating  wUneeees. 
Is  thia  case  John  Hox,  a  retired  watchmaker, 
died  OQ  the  14th  Deo.  187t>,  and  on  his  death  a 
vill  was  foand  sealed  up  in  a  tin  box,  which  was 
dated  the  5th  June  1871.   This  will  was,  with  the 
exception  of  a  slight  imperfection  iu  the  attes- 
tation olause,  a  good  instrument  on  the  fiue  it, 
and  bore  the  names  Joseph  Cole  Lairaon,  and 
William  Martin  as  attesting  witnesses,  and  ap- 
pointed the  testator's  daughter  Louisa  Hoz  and 
his  nephew  Thomas  James  Hai,  his  executors. 
The  deceased  left  behind  him  a  widow  and  two 
daughters,  one  of  whom  was  married,  the  other 
being  the  executrix,  with  his  nephew,  of  his  will. 
An  oaly  son  had  left  his  father  s  house  in  1851, 
being  then  twenty-one  years  of  age,  and  was  pre- 
sumed to  be  dead. 

Thi-upp  now  moTed,  on  behalf  of  the  daughter, 
Louisa  Hux,  for  probate  of  the  will,— The  diffi- 
culty in  the  case  was  that  it  had  been  foaud  im- 
possible to  obtain  an  affidavit  of  execution  from 
w_^er  of  the  persons  whose  names  appeared  on  the 
will  as  attesting  witnesses.  Due  search  had  been 
made  for  them,  and  advertisements  had  been  in- 
■erted  in  mai^  papers  on  many  oooasiona  fort^em ; 
bat  no  persons  bearing  those  names  were  forth- 
coming, and  ander  the  circumstanoes  it  was  neces- 
sary to  ask  UiG  oonrt  to  presume  "  Omnia  ease  rite 
acta."  In  support  of  the  application  it  might  induce 
the  court  to  assist  the  applicant  if  it  were  men- 
tioned that  she  woald  be  personally  more  benefited 
by  the  ref  uital  of  the  court  to  grant  the  application 
than  she  would  be  imder  the  will,  should  the  court 
grant  probate  of  it. 

The  Presidbbt.— I  think,  considering  that  I 
have  before  mo  the  application  of  a  person  whose 
bona  fidea  is  ao  clearly  shown,  and  considering  that 
she  ia  the  only  person  who  can  be  injnred  by  my 
making  this  grant  that  I  am  justified  in  dispensing 
^ith  the  usual  affidavit  of  execution,  and  I  decree 
probate  of  the  will. 

Solictor  for  the  applicont,  A.  P.  Olderthaw. 


Tueaday,  Feb.  6. 
In  the  Goods  of  Alice  Tbbipflbtox  (deoea8ed).(a) 
WiUof  nuarriedtooman — Probate  of  draft— Limited 

yrant—Oonteni  of  p»'son$  interested  in  par- 

'ontUty. 

Where  a  married  tooman  haa  executed  a  will  during 
emmiun  with  ike  eonaent  of  her  hu^and,  and 
fhswiUia  not  forSteoming  at  her  death,  and  no 

<«)  BtpoKtod  bT  H.  B.  Douii.  Bs«.,  BnxMw«UI«w. 


copy  can  be  found,  the  court  mil  mo^  a  grant 
of  probate  of  the  draft  of  the  aaid  wUl  limited 
wUU  (he  original  vHil,  or  an  authentic  cojpy^  of 
the  wil^  be  brought  into  the  regietry,  and  limited 
aXao  to  oZI  suc/»  personal  estate  and  effetia  as  the 
deeeaaed  had  power  and  a  right  to  diapote  of,  and 
haa  in  andlty  aaid  draft  appointed  and  die- 
poaed  of. 

AucB  TfiBiFPLETON,  of  Lowtoffu,  near  Fudsey, 
Leeds,  the  wife  of  Benjamin  Thrippleton,  died 
on  the  25th  Jan.  187tj,  having  during  her  oover- 
cure  with  the  said  Benjamin  Thrippleton,  by  and 
with  his  consent,  executed  a  will  dated  the  22Dd 
May  1869,  and  therein  appointed  William  Harri- 
son and  George  Sugden  her  e::ecutors.  Since  her 
death  the  will  had  been  lost  or  mislaid,  and  could 
not  now  be  found.  The  will  was  originally  pre- 
pared from  a  draft,  now  in  the  registry  of  the 
Probate  Division,  and  there  was  no  authentic  copy 
known  to  be  in  existence.  The  said  William 
Harrison  and  George  Sugden  now  wished  for  a 
grant  of  probate  of  the  saia  draft  limited  to  such 
personal  estate  and  effeots  as  it  was  in  the  power 
of  the  said  Alioe  Thrippleton  to  appoint  and  dis- 
pose of  by  will. 

Swa^ey,  for  the  executors,  moved  for  the  grant 
stating  that  the  consents  of  all  the  persons  inte< 
rested  in  the  personalty  of  the  deceased  in  the 
event  of'  the  grant  being  refused  had  been  oh- 
taiuod  and  filed,  and  that  all  possible  means  had 
been  taken  to  find  the  will,  or  a  properly  authen- 
ticated draft  of  the  will,  and  that  the  husband  of  the 
deceased  had  been  examined  on  commission  with 
a  view  to  ascertaining  what  had  become  of  the 
will,  bub  without  efiect. 

The  Peesidest. — You  may  take  a  grant  of  pro- 
bate in  this  case  of  the  draft  of  the  wnl  which  was 
executed  on  the  22nd  May  1869,  but  it  must  be  a 
limited  grant  nntil  the  will  itself,  or  a  copy  of  it, 
duly  authenticated  is  brought  into  and  lefl  in  the 
registiy  of  this  division.  The  grant  will  ^so  be 
limited  to  ioll  snob  personal  estate  and  affects  as 
the  deceased  person  had  power  and  a  right  to 
appoint  or  dispose  of,  and  which  she  has  in  and 
by  the  said  will  as  eontuned  in  the  draft  appointed 
and  disposed  of.  An  affidavit  must  be  filed  setting 
forth  what  the  said  personal  estate  so  disposed  of 
may  be. 

Solicitors  for  exeontors.  Few  and  Oo. 


DIVORCE  BUSINESS. 
(Before  the  Bight  Hon.  the  Presidbnt.) 
Tuesday,  Nov.  21,  1876. 
MrYEKN  V,  M.SXSRS  AND  KYEBS.(a). 

Dioorea  auit — Damagea— Children — AppwrHomnent 
of  dkmagea— Goats. 

Where  a  decree  for  a  divorce  haa  been  pronounced 
after  a  verdict  by  a  Jury,  and  damagea  have  been 
paid  iiito  the  registry  itnder  the  verdict  and  iu 
pursuance  of  an  order  of  the  cowt,  the  appor- 
tionment of  the  damages  toiU  bemade  by  the  court 
after  due  consideration  of  the  children,  if  any,  of 
His  maiiHage  and  of  the  reapondvnt.  The  peti- 
tioner will  not  be  entitled  as  of  right  to  the 
damages  aaseaaed  and  awarded  to  him  by  Vie 
j»ry,  but  the  court  ia  at  liberty  to  deal  wwA  tlte 
money  in  any  way  which  in  the  opinion  qf  the 
court  ia  moat  eondwsiee  to  the  intereata  of  the 

(«JBvort«d  lij  H.  BL  Omaa,  B^igiheiMfcQ^djOglC 
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THB  LAW  TIMES. 


Dir.] 


Fraazi  V.  Fbksxt  jutd  Aim. 


ptnrlie$  (Reeled  hy  the  decree.  The  eoete  incurred 
by  the  partteg  in  the  ,motion  for  appwtion- 
ment  of  the  damagee  are  cosle  in  the  cause,  and 
are  recoverttble  by  the  petitioner  againet  the  co- 
reavmidmt. 

In  this  suit  a  jurj  had  fouod  all  the  issnea  in 
favoor  of  the  petitioner,  and  had  awarded  7500Z. 
damages  against  the  co- respondent.  These 
damages,  howeTer,  having  been  redoced  by  con- 
sent to  5000/.,  the  court  pronoanced  a  decree  nigi 
for  a  divorce  with  costs  ngninst  the  co-respordent, 
and  ordered  the  damsgea  to  be  paid  into  the 
registry. 

Spinke,  Q.C.,  now  moved  the  court  to  apportion 
the  dsmages,  and  on  behalf  of  the  respondent 
applied  that  the  damages,  afLcr  payment  thereoat 
to  the  petitioner  of  his  extra  costs,  might  be  settled 
for  the  benefit  of  the  four  children  of  tne  marriage : 
Frederick,  aged  26;  Ida,  aged  24;  Alfred,  aged 
23 ;  and  John  Joseph,  aged  5. 

Inderviek,  Q.O.  {Bayford  with  him),  for  the 
petitioner,  opposed  the  application  aa  made  on 
behalf  of  the  respondent  for  the  following  reasons . 
It  appeared  from  the  affidavits  before  the  court 
tliat  the  respondeat  was  living  at  a  bouse  in 
Westbonrne  Park,  and  tbab  she  had  living  with 
her  against  the  wish  of  the  petitioner,  two  of  tbe 
children  Ida  and  Alfred.  'I'he  co>ra8pondent 
Jkfyera  waa  an  habitual  visitor  at  the  honae,  and 
was  generally  in  the  company  of  tbe  respondent 
and  the  two  children,  and  there  was  good  reason 
for  believing  that  he  bore  all  the  costs  of  tbe 
establishment  in  question.  Frederick,  tbe  eldest 
son,  waa  married,  and  he,  his  wife  and  three  chil- 
dren, were  supported  by  tbe  petitioner,  and  did  not 
ask  for  any  portion  of  the  damages.  John  Joseph 
was  an  infant,  and  was  being  edncaLed,  clothed, 
and  maintained  by  the  petitioner.  On  behalf  of 
the  petitioner,  therefore,  it  was  contended  that  the 
conauob  of  the  respondent  and  of  tbe  two  children 
Ida  and  Alfred,  was  such  that  it  would  be  im- 
proper to  award  them  any  share  of  the  damages 
that  Frederick  did  not  desire  a  share,  and  that 
the  jnstice  of  the  case  might  be  met  by  awarding 
1500^.  for  the  benefit  of  John  Joseph,  and  tbe 
residue  to  the  petitioner.  In  fnrtfaer  support  of 
this  application  it  was  pointed  oat  to  the  coart 
that  in  addreuiug  a  jnry  for  damages  in  asnitfor 
divorce  a  counsel  waa  not  permitted  to  appeal  to 
ibc  jury  except  as  to  tbe  losi  which  the  petitioner 
had  dustained  by  being  i-obbed  of  his  wife,  and 
tbe  benefits  of  which  he  was  conseqnontly  deprived, 
and  that  after  a  jury  had  awarded  dam^es  to  a 
petitioner  on  such  grounds,  the  whole  basis  upon 
which  Buzh  damages  were  awarded  would  be 
destroyed,  if  the  coort,  in  apportioning  the  damages, 
were  to  refuse  to  apportion  them  for  the  benefit  of 
the  petitioner. 

The  following  cases  verc  oited  in  the  course  of 
the  arguments : 

Latham  v.  La(Aamiand06ffc(«jr,3()L.  J.43. 
Keats  V.  Keats  and  Montnuma,  1 3w.  A  Tr.  335  ; 
-    Clark  T.  Clark  and  Bouck,  2  S*r.  ft  Tr.  520 ; 
Foster  v.  Fosltr  and  Berridge,  3  Sw.  &  Tr.  158  : 
CallweUv.  Callweiland  Kennedy,ZSw.&Tt.  259; 
yarraeoU  v.  Narraeott  and  HetUth,  3.  Sw.ft Tr.  408. 

Gnr.  adv.  vult. 
Sir  Jaues  Hamken. — In  this  case  the  damages, 
50002.,  have  been  paid  into  the  registry,  and  I 
have  been  called  upon  to  apportion  them.  I 
direct  first  that  tbe  sum  of  15001.  shall  be  settled 
on  John  Joseph,  tbe  yonngeat  child.   I  direct 


ftirtbOT  that  all  the  petttioners*  extra  oositbinii 
out  of  the  damages,  and  that  the  snmof  liijfUe 
also  paid  to  him;  and,  lastly,  I  direct  ihu  the 
residuA  of  the  sum  of  50001,  whatflTer  tkl  nij 
be,  shall  be  applied  to  the  purcbsse  of  aa  ubdij 
for  the  life  of  the  respondent,  to  bepudtaberu 
long  as  she  shall  live  chastely ;  bat  in  tbe  era; 
of  ncr  forfeiting  it  by  reason  rf  her  not  Hnsi 
chastely,  or  in  the  event  of  her  ever  becoaiiiigil: 
wife  of  Myers,  the  co-respondeDt,  then  tint  il* 
nnnuity  be  paid  to  the  petitioner  doriog  ber  ll'. 
^ly  reasons  for  making  this  apportionmenlmi- 
follows:  Thcco-respondent  is  amuried  rmud 
it  is  said  that  the  respondent,  siiice  her  i^anUn 
from  the  petitioner,  has  been  visitedsodunvtc!^ 
by  the  co-respondent.    I  am  ulced  to  bdm 
farther  that  their  adulterous  ioterconrse  laihu 
nnintermpted  by  tbe  pronoanciog  of  the  decnti: 
this  snit.   I  am  aoxioiu,  so  br  as  I  cu,  to  [ki 
before  tbe  respondent  as  atroog  a  native  m 
sible  to  induce  her  to  refrain  from  troab%  Ik 
married  life  of  the  co-respondent,  ind  vith  tia 
object  in  view  I  have  ordered  in  unu^lok 
paid  to  the  respondent  ao  long  as  she  abilt  En  i 
cliante  life.    I  do  net  impose  the  conditiisthittki 
respondent  ahall  not  marry  again ;  that, 
would  be  the  best  thing  that  coold  happeo  loWr; 
but  in  the  event  of  the  death  of  tlicoo-it^' 
dent's  wife,  and  his  marriage  with  thn  respoftlRi 
then,  OS  sho  would  have  to  he  soppnrtcd  Iff  biE 
there  would  bo  no  reason  why  ahe  should  iwnn 
any  longer  this  annait7,and  in  thaterentitoijrlt 
to  go  to  the  petitioner.   I  pass  overall  the d^- 
dren  but  the  yonngest,  John  Joseph,  but  DOto 
the  ground  that  being  of  full  afte  they  netliw 
fore  not  entitled.    I  do  not  tbiuk  thm  that  «m 
be  a  sufficient  reason  for  passing  then  <kv. 
There  might  be  some  circomstanoes  aodervha 
I  shoala  have  allowed  some  portion  d  «t 
damages  to  have  been  paid  to  tiiem.  In  ibucM. 
however,  two  of  the  children,  knowing  tbedmo. 
slancea  under  which  their  father  and  Bolbtrrt 
separated,  and  knowing  tbe  whole  troth,  iw* 
thrown  in  their  lot  with  tbe  respondent,  aad  ■ 
putting  her  in  possession  of  this  snnQitf  I '""Jj 
to  her  to  apply  n.  portion  of  it  for  their  benefit  m 
maintenance  if  she  see  fit,  and  I  hopetim* 
desiro  to  assist  her  cliildren  if  any  Mn*'f 
should  arise  may  furnish  an  sdditioialiiHipw^ 
f ul  motive  to  live  a  chiiate  lile  and  objewe » 
conditions  which  I  have  made. 
i^pinhs,  Q.C.,  asked  for  the  oasts  of  the  m«t 
Sir  J.  Hannbs.— You  are  entitled  to  r»rviA^ 
bnt  they  will  be  costs  in  tbe  canse,  aMtMpW- 
tionerwill  be  able  to  recover  them  npootwit* 

against  the  co-respondent 

Solicitors  for  the  potttioner,  ^lui«iidS>'M« 

Solicitors  for  the  respondm^  Tmirt, 
and  Co. 


I'errkt  v.  Peerkx  axi)  Alu.I«) 
lit'larn  of  citation  to  tJte  tvytrfi-j-M  1*- 

37w  court  will  not  make  an  ofder  iiipf»*'^ 
the  necessity  for  tJie  return  of  a  eihtmf»>'  ^ 
mghiry  as  required  by  rule  14,  ectt  ""J^i- 
eatisfiedthat  tlie  original  ciiuiiom r"  r_ 
by  tlie  carelessnees  or  fraud  ofajt^^^ 
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show  npon  the  fiftoe  of  them  everything  required  to 
giTe  the  ma^strato  inrisdiotion,  and  that,  there- 
fore, in  reoitiDg  the  statute  under  which  he  acta, 
care  must  be  taken  to  state  it  correctly,  and  not  to 
emit  qnalifying  words  which  add  an  indispensable 
element  to  the  character  of  the  offence  with  which 
the  Ixw  anthorises  him  to  deal,  and  that,  therefore, 
the  facts  themselves  must  be  set  out  so  that  the 
flonrt  may  judge  whether  they  amount  in  law  to 
the  specified  offence.  The  clanse  in  the  Vagrant 
Act  npon  which  this  couTiction  proceeds  enacts 
that  "  every  person,  pretendino;  or  professing  to 
tell  fortunes,  or  using  any  subtle  craft,  means,  or 
devioe  by  palmistry  or  otherwise  to  deceive  and 
impose  on  any  of  bis  Majesty's  subjects,  shall  be 
deemed  a  rogue  and  a  vagabond  witbin  the 
meaning  of  tae  Act,  and  be  committed  to  the 
Hoose  of  CorreotioQ,  and  there  bo  kept  to  hard 
labonr  for  any  term  not  exceeding  three  months." 
The  oonviotion,  as  the  learned  serjeant  has  ob- 
jected, does  not  charge  the  offence  in  the  words  of 
the  Act.  Gomtrary  to  the  generfil  rale  to  be 
observed  in  this  respect,  in  its  statement  of  the 
offence,  it  follows  them  in  part  only,  inasmuch  as 
it  omits  the  words  "  by  palmistry  or  otherwise," 
which  are  of  vital  importance,  being  descriptive  of 
the  character  of  the  craft  or  device  intended  by 
the  statute.  The  reasons  for  this  omission  and 
for  framing  the  conviction  in  its  present  form 
are  not  far  to  seek.  If  the  particular  description, 
"by  palmistry,"  were  applicable  to  the  case,  it 
was  unnecessary  to  avoid  it;  and  if  the  facts  had 
been  such  as  to  bring  the  case  within  the  meaning 
of  the  general  words  preceded  by  the  particular 
description,  it  would  be  sufBcient  to  quote  the 
language  of  the  enactment  and  then  proceed  to 
set  out  the  acts  aud  circumstances  relied  upon^  to 
cxmslituto  the  offence.  From  either  point  of  view 
tiie  omission  these  qualifying  words  occurring 
in  the  statute  is  significant  of  tee  difficulty  felt  in 
placing  them  in  juxtaposition  with  the  actual 
ncta.  Mr.  Hill,  however,  contends  that  the  con- 
Tiotion  is  sufficient  on  the  &ce  of  it  for  this  pur- 
pose. The  court  is  of  the  contrary  opinion.  The 
word  "otherwise"  following  tbo  particular  descrip- 
tion or  example  in  a  penal  statute  mast,  of  coarse, 
be  construed  in  accordance  with  the  restrictive 
role  applicable  in  such  cases— that  is  to  say,  the 
means  used  to  deceive  and  impose  mnst  be  by 
palmistry  or  a  craft  or  device  ejusdem  generit. 
Tbe  judgment  of  the  Court  of  Queen's  Bench  in 
Johnton  v.  Fenner,  referred  to  by  tho  learned 
Seijeant  is  ionclusive  on  this  point ;  and,  inasmuch 
as  the  conviction  omits  these  essential  and 
qnalifying  words,  and  then  sets  oat  focta  which 
might  possibly  constitute  an  offence  under  the 
enactment  had  it  contained  no  saoh  qualifying 
words,  hot  which  misht  or  would  amount  to  no 
offence  had  the  Act  oeen  properly  set  ont,  we 
think  it  is  bad  npon  the  face  of  it ;  and.  as  the 
learned  oounsei  for  the  Grown  has  declined  to  ask 
the  court  to  amend  it,  we  mnst  qnash  this  convic- 
tion. 

Solioitors :  ifunfon ;  Solicitor  to  the  Trecuuri/. 
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OOUST  OF  BAJI  XJfcU JP'lCl. 

(Before  the  Chief  Jcdgb.) 

Dec.  4  ami  II,  1876. 
Ex  parte  Phillips  ;  Ex  parte  Auxajdsk  (It 
Re  EsLXCK.  (a) 

BiU  of  sale — Reputed  ownership — Wiihiraml^ 
consent— Wliol  tuffi^ient — JPoneeetioa  of  fmrl. 

A.  inetracfed  hU  agent,  the  ev«»ing  h^art  Im 
debtor  jUnd  a  liqtu^MHon  pefftea,  to  tm 
poBSeatioa  under  a  hiU  of  MiZe,  leAid^  Jk 
froM  the  laUer,  and  vahieh  vncluded  praptrii  U 
tiBO  houeee  at  different  plaeea.  Tke  ne3itmar.t\; 
the  agent,  nhortly  before  ilie  filing  of  the  VqeA- 
tion  petition,  entered  iuio  poteeeeton  ef  0*^ 
property  in  one  of  tha  houoet,  and  i»  Uue  onnt 
of  the  game  daj/  took  poteoasum  of  that  im  ikr 
other  hoaae. 

Held,  that  the  property  teas  not  in  the  rc^.' 
ownerehip  of  the  d^tor  vriih  tJte  cougeui  of 
true  oumer,  for  that  tucJt  eoneent  tci4  retibd 
when  A.  instructed  hie  agent  to  take  poiemi^ 
Seld,  also,  that  the  taking  poeeeseton  oftkeprofti^ 
in  ilie  first  houee  wu,  under  the  areuBtstamcu,  • 
taking  poseeetion  of  flu  v?hale  property  eompntd 
in  the  bill  of  sale. 
TuESE  were  cross  appeals  from  a  decisioo  of  die 
judge  of  the  County  Coart  f>f  Glamtngudiire 
holden  at  Aberdare. 

By  a  bill  ot  sale  dated  2ad  March  ISTts 
made  between  Stephen  Joseph  E^iok,  of  5a.  I.'- 
Dean-Btrset  and  No.  15, 8eymQtir<8tK^  Abadsip, 
Glamorganshire,  cabinet  maker  and  npholittRr- 
of  the  one  part,  and  Moses  Phillips  of  the  otkr 
part.  S.  J.  Eslick,in  consideratiion  of  SOOLadnacei 
to  htm  by  M.  Phillips,  assigned  all  tbe  fiirait&it 
cbattels,  and  effects  specified  in  the  lidiedu 
thereto  and  being  in  and  about  Na  10,  Dean-stral 
"  and  also  all  or  any  goods,  duttals,  and  tSeOi 
whatsoever  which  at  any  time  (hereaber  »ba;)d 
be  in  or  about  the  same  or  any  other  premija 
of  S.  J.  Eslick  whether  brought  there  in 
stitution  for,  renewal  of,  or  in  additkiD  to  ^ 
goods,  cbattels,  and  effects  tliereby  assigned,  or  acf 
of  them  or  otherwise  howsoever,"  to  IL  PtiiSip 
sabjecb  to  redemption  on  payment  of  the  3iXC  s 
twelve  monthly  instalments  as  therein  profidec. 
Tbe  schedule  contained  a  summaty  of  tbe  dMOeb 
and  effects  at  19,  Dean*street,  and  also  of 
"  household  furniture  aud  effects  at  15,  Se7m^>^ 
street."  The  bill  of  sale  was  duly  roistered.  Ik 
instalments  which  fell  duo  in  April,  ibj, 
Jane  were  duly  paid. 

On  the  28th  June,  and  before  tbe  next  iwl- 
ment  became  due,  M.  Phillips,  hearing  thas  Esjrk 
was  in  difficulties,  instracted  his  agent,  W. 
good,  to  take  possession  under  the  bill  of  afc 
Accordingly  tbe  next  day,  shortly  before  10  asi. 
Bidgood  went  to  19,  Bean-street,  entered  sa 
premises,  and  .commenced  to  take  an  innoMt. 
In  the  afternoon  of  the  same  day  ho  aent  a  mss  K 
take  possession  of  the  property  cumprised  ii  ^ 
bill  of  sale  at  15,  Seymour-street.  E^ck  SM  to 
petition  for  liquidation  at  ten  o'clock  the  am 
morning. 

On  the  19bh  July  the  first  meetine  of  bis  oA- 
tors  was  held,  and  was  a^jonraed  to  tbe 
when  resolutions  for  liquidatian  by 
were  duly  passed,  and  Thonua  AV»w*»^ 
appointed  trastee. 
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perty.  I  am  of  opinion,  therefore,  that  the  mort- 
f^gee  is  entitled  to  the  proceeds  of  the  goods  in 
Dean-Btreet,  as  has  been  established  by  order  of 
the  ooart,  uid  in  Sejmonr-Btreett  vbion  has  been 
ao  mnoh  in  question  in  the  course  of  this  discus- 
uon.  The  trustee  mnat  pay  the  mortgagee's  costs 
of  botb  the  appeals,  but  I  malw  no  oraer  as  to  the 
costs  of  the  hearing  in  the  County  Court. 

Solicitors  for  the  appellant  Haeon  and  Turner. 

Solidtorsfor  the  respondent,  2eU,  Brodriek,Kad 
Gray, 

Monday,  Dec.  18,  1876. 

Ex  parte  Axhxuiser  (2) ;  Be  Esuck  (a) 

Mortgage  of  leaeehaidt  and  trade  fixturee — Separaie 
hahmduma  —  Non^egietraHon  —  Sanknu)tcy — 
TUZi  of  mortgagee— BiUe  of  Sale  Act  1854,  $t. 
1.  7. 

A.  aetigned  to  B.,  hy  way  of  mortgage,  kit  leaeehoid 
eteam  aaamiUe  and  huildingt,  teiih  the  Jueed  and 
movaibU  maehiTiery,  to  hold  the  premiaeB  andwueh 
of  the  nmehinery  aa  voas  in  the  nature  of  land- 
lord'$  fixtwent  to  B.,hia  executor$,  adminUtraiore, 
and  a8»igne,for  the  residue  of  a  term,  and  to  hold 
tuch  of  the  machinery  as  was  in  the  nature  of 
ienant't  or  trade  fixtures  to  B.,  his  executors, 
administrators,  and  assigns,  absolutely.  The 
deed  eontaimed  the  usual  poiver  to  sell  the  pre- 
mdses,  "or  any  part  or  parts  thereof,  either 
together  or  in  parcels."  The  deed  teas  not  re- 
gistered under  the  Bills  of  Sate  Aei  1854. 

^on  the  hankrupteg  of  A., 

Held  {upon  (lie  authority  of  Ex  parte  Daglish,  ro 
Wilde,  29  L.  T.  Ren.  N.8.56;  L.  Rep.  8  Ch.  Ap, 
1072),  that  the  deed  not  having  been  registered 
the  trade  fixtures  passed  to  the  trustees  in  banh- 
rvpiey. 

Ex  pane  Barclay,  re  Joyce  (30  L.  T.  Rep.  N.  8. 

479;  L.Bep.  9  Oh.  App.  756),  distinguished. 
This  was  aa  appeal  from  the  dooision  of  the  judge 
of  the  County  Court  ol'  GUmorganshire,  holden  at 
Aherdare. 

By  deed  dated  the  22nd  Aug.  1874.  Elisha 
Eslick,  a  cabinetmaker,  of  Aberdore,  in  consideni- 
tion  of  1300Z.  then  advanced  to  him,  assigned  to 
Harcus  Uozbam,  his  executors,  administrators, 
and  assigns,  the  piece  of  land  and  hereditaments 
comprised  in  and  demised  by  an  indenture  of 
tease  dated  the  13th  Hay  1874,  "  together  with  the 
steam  sawmills,  offices,  erections,  and  buildings 
whioh  have  been  or  may  hereafter  be  erected,  con- 
structed, and  built  upon  the  said  piece  of  land,  and 
the  steam  engines,  boilers,  fixed,  and  movable 
machinery,  plant,  implements,  and  utensils,  now 
or  hereafter  fixed  to  or  placed  upon  or  used  in  or 
aboat  the  said  hereditaments,  sawmills,  offices,  and 
baildings,  with  the  appurtenances,  and  all  the 
estate,  Ac,  to  have  and  to  hold  the  said  heredita- 
ments and  such  of  the  said  machinery,  plant, 
utensils,  and  premises  hereinbefore  expressed  to 
be  hereby  assigned  as  are  in  the  nature  of  land* 
lord's  fixtures,  and  camiot  lawfully  be  removed  by 
the  lessee,  unto  the  said  Marcus  Moxbam,  his  execu- 
tors, administrators,  and  assigns  fa  enceforth,  for  all 
the  residue  now  to  oome  and  nnexpired  of  ike  said 
term  of  sixty-eight  years,  less  three  ds^,  and  as 
to  snob  of  the  said  machinery  and  premises  as  are 
in  the  nature  of  tenant  or  trade  fixtares,  and  can 

(a)  B«otM  by  A.  A.  Doau,  Em..  BttxMw-at-Law. 


be  lawfally  removed  by  the  leesee  tiimci,  jD 
the  said  Marcus  Moxbam,  hia  eiecaton,  idniE' 
strators,  and  assigns  absolutely,"  EQbjea,Dint. 
theless,  to  a  mortgage  of  the  premisfs  campri^d 
in  tba  lease  to  secure  the  repayment  d'Jiisi 
interest  to  ono  Bobert  Gery,  and  sobject  u  to  C 
the  premises  to  proviso  for  redempiioD  ;hai- 
inafter  contained. 

Tlie  deed  contained  a  power  for  Vtrcos  Tht 
ham,  his  executors,  administrators,  ud  issffi, 
at  any  time  alter  the  1st  Jan.  187d,  "to  sell  tk 
said  premises  hereinbefore  expressed  to  beWeV 
assigned,  or  any  part  or  puts  themof,  eitktr 
t(^ther  or  in  parcels,  and  either  bj  pul^  at 
tion  or  private  contract."  and  bo  od,  in  die  onil 
form.   This  deed  was  not  registered. 

On  the*  11th  Nor.  1874.  M.  Moxham  timai 
to  £.  Eslick  a  farther  sum  ot  TOOL  upon  Ukkcbo^ 
of  the  above  deed. 

By  deed  dated  the  30th  Hov.  1871,  IL  Mq^ 
paid  off  Bobert  Gery,  and  tookatnuisferoflB 
mortgage  to  himself. 

In  July  1876,  E.  Eslick  filed  hk  pelitiQilr 
liquidation.  His  creiUtors  resolved  vpMsi{B- 
dation  by  arrangement,  and  appcnnkd  Hoan 
Alexander  tmatee,  who  at  aace  took  posMnn  d 
the  debtor's  prop^^. 

iS.  Moxham  having  given  notice  totlie  tnm 
that  he  claimed  the  trade  fixtures  imd  other  pro- 
perty comprised  in  tbe  mortgage  deed,  the  tns- 
tee  disputed  the  validity  of  the  claim.Aciuloi 
tbe  9th  Sept.  the  trcstee  applied  to  tbejDdg«of;b! 
County  Court  for  an  order,  delaring  tlx  dit 
steam  engines,  sawmill,  machineir.  and  oibt 
trade  fixtures  formed  part  of  the  debtor's  atik 
for  the  benefit  of  the  creditors,  and  reqninvtk 
same  to  be  delivered  up  to  him,  bat  ibeeocn. 
being  of  opinion  that  the  pn^iertj  in  qaolic: 
passed  under  the  deed  to  U.  Moxun,  mk  ■ 
order  accordingly. 

Against  this  order  the  trustee  appealed. 

Little,  Q,C.  and  Bomer,  appeared  for  tlaif^ 
lant.— This  deed  contained  a  distinct  smnwa 
the  habendum  between  the  laudlcBxl's  fiitsmni 
tbe  tenant's  fixtures;  and  the  powsr  of  akw 
also  several  in  its  application,  fii)ritimi]nn( 
to  sell  Uie  whole  or  a  part,  eitbsr  tQgdhtr  ir  a 
parcels,  so  that  it  wu  clear  Uirt  the  ten  bu 
be  sold  separately  from  the  fixtures.  Theqaena 
then  remained,  what  was  the  opeiatioa  (£ 
deed  upon  the  title  to  the  tenant's  fizUtres,  '-i* 
deed  not  having  been  rei^istered?  Fii(nreif« 
within  the  mischief  of  the  Bills  of  Sale  M»L 
3,  7  J  and  it  had  been  decided  that, 
was  a  grant  of  the  land  simply,  Uie;  juKi  * 
incident  to  the  land,  but  if  there  were 
testatum  as  to  the  fixtures,  then  regiatnliaB  «■ 
necessary.   They  cited 

Mathsr  r.  Fraser.  4  K.  &  J.  538 ; 
Wateifall  v.  Penutone,  6  EU.  *  fil.  HM;    ,  . 
Boyd  T.  Shorroc^,  17  L.  T.Bep.N.S.lS'iL  1^ 
5Eq.72;  ,  ,  , 

Begins  t.  Fmmdc,  24  L.T.  Bap.  N.S.a;  L  ^* 

Ch.  App.  1077  (n); 
Ix  parte  Dofllith,  r«  IFilil«,S9L.T.Bv-H.&w 
L.  B«p.8  Ob.  App.  1078  ;  ,  _ 

Eawtrey  v.  ButUn,  28  L.  T.  Eep.  N.  S.  SE; 
8  Q.  B.  290. 

The  cases  of  Hx  parte  Barclay,  re  J<ijeti^\^- 
Bep.  N.  S.  479 ;  L.  Rep.  9  Ch.  App.  756) ;  urfi'-f 
v.-Jaeobs  {32Ii.T.Bep.  N.  S.171 ;  LKep- 
App.  481)  had  ncjappUcation  to  tbe  present 
in  £lx  parte  Barday  the  mntngKi  cw  ^ 
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seize  the  fixtures  separately,  and,  therefore,  it  was 
decided  that  the  deed  need  not  be  registered ;  and 
tbe  case  of  Meux  v.  Jaeoht  was  a  contest  between 
two  incnmbrancers,  and  was  in  no  way  affected  bj 
the  Bills  ot  Sale  Act. 

De  Qex,  Q.C.  and  Everett,  for  the  mortgagee. — 
Tbe  case  was  really  on  all  foars  with  Ex  parte 
Barclay,  re  Joyce.  In  Ex  parte  DaglUh,  re  Wilde, 
tbe  questioQ  entirely  tnnied  upon  the  power  of 
sale,  which  wad  a  totally  different  question  from 
that  involved  in  the  present  case,  which  was  a 
mortgage  by  assignment  of  tbe  term  by  way  of 
nnderlease,  and  the  qaestion  was,  whether  the 
fix  tares  would  pass  un^  that  assignment  withoat 
express  words ;  if  so,  then  the  fitofe  that  they  were 
mentioned  in  a  Mparate  habendam  was  mere  sur- 
plosage.  That  was  the  ratio  deeidmdi  in  leather 
T.  Fraaer  («up.),  and  whioh  also  applied  to  the  pre- 
sent oase. 

The  Ghxbi  Judoe. — The  ooly  question  in  this 
ease  is,  whether  the  deed,  eo  far  as  it  relates  to  the 
trade  fixtures,  is  within  Ex  parte  Dagliah,re  WUde, 
m  Ex  pixrie  Sardayt  re  Joyce.  Without  referring 
to  any  ot  the  earlier  oases,  in  my  opinion,  Ex  parte 
DaglUh  ooTers  the  present  case.  In  Ex  parte 
BareU^r  the  distinction  was  this,  that  although 
the  mortgagee  had  power  to  sell  the  property, 
either  together  or  in  parcels,  yet  the  court  held 
that  he  had  no  power  to  sever  the  trade  fixtores 
from  the  premises,  and  to  sell  them  sepwately.  If, 
however,  there  be  an  aBSignment  of  Gxtures  as  a 
separate  property,  the  intention  being  that  tbe 
mortgagee  shall  deal  with  them  separately,  then 
the  Bills  of  Sale  Act  applies.  Now,  in  tbis  case, 
the  mortg^or,  being  possessed  of  leasehold  pre- 
mises with  certain  valoable  maobinery  and  other 
trade  fixtures,  which  had  been  erected  upon  them, 
by  deed,  assigns  them  to  Moxbam  [his  Lordship 
read  the  operative  parts  of  tbe  deed'].  The  words 
of  the  assignmept  are  snfiScient  to  give  the  fix- 
tnrea  of  every  kind  to  the  mortgagee.  Tbe  haben- 
dam is  in  two  parts,  and  noting  can  be  more 
distinct  and  separote  than  the  description  of  that 
which  is  incladed  in  the  second  part  of  the  haben- 
dum, and  whioh  is  to  be  held  by  the  mortgagee 
absolutely.  Can  it  be  doobted  that  it  was  the 
intention  of  the  mort.gagor  to  deal  with  the  fixtures 
separately?  The  language  of  the  power  of  sate 
renders  toe  intention  of  the  parties  still  more  dis- 
tinct. Tbis  being  so,  it  is  clear,  as  well  from  the 
cases  at  common  law  as  tn  the  Court  of  Cbancery, 
tbat  to  render  saoh  a  separate  assignment  of  trade 
fixtures  valid  as  against  the  trustee  in  bankruptcy 
of  the  assignor,  the  deed  must  be  rej^tered  under 
the  Bills  oE  Sale  Act.  In  my  opinion,  therefore, 
tbis  case  is  clearly  within  the  terms  snd  the  policy 
of  the  Bills  of  Sale  Act,  and  is  governed  by  Ex 
parte  Daglith,  and  not  by  Ex  parte  Barclay.  The 
order  of  the  court  below  must  therefore  be  dis- 
charged, and  there  mnst  be  a  dedaration  that  ^e 
fixtures  belong  to  the  trustee,  and  he  mnsb  have 
his  ooeta  of  this  ^peal. 

Solicitors  for  the  appellant,  Ton*  and  Co.,  agents 
(br  Griffith  and  Corbet,  Cardiff. 

Sohoitora  for  the  respondent,  TampUn,  Taylor, 
and  Oo.f  agents  for  Striek  and  BdlMigham, 
Swansea. 


[Bahk. 

friiay  Dec  22, 1876. 
Ex  parte  Lbwis  ;  Re  M&ter.  (a) 

Liquidation — First  meetirig — Notices  eummoning — 
Change  of,  without  Uane  of  court — Invalidiiy  of 
proeeedinge—The  Baaikruptey  Bidet  1870,  rr.  252, 
254,  259. 

The  affidavit  of  a  liquidating  debtor  mentioned 
"Stane"  as  the  most  convenietU  pUue  for  liolding 
the  first  meeting  of  his  orediiors.  Before  the 
noticee  convening  the  meeting  w^e  issued,  it  was 
suggested  that  "Stafford  "  would  be  a  more  con- 
venient place.  The  notices  were  accordingly 
issued  naming  Stafford  as  the  vlaee  of  meeting  : 
The  tnaeting  was  h&4,  and  resolutions  were  diu^ 
passed. 

Held,  that  Hie  proceedings  were  irregular,  for  Hhat 
the  place  of  meeting  nould  only  he  dumged  hy  an 
order  of  (he  court. 

This  was  an  appeal  ftom  the  decision  oE  the  judge 

o(  the  Gonnty  Court  dt  Staffordshire  hobun  at 

Stafford. 

On  tbe  2nd  Aug.  1876,  Balph  Hayer,  a  boot- 
maker, filed  his  liquidation  petition  in  the  County 
Court  of  Honley  in  Staffordshire.  Tbe  usual 
affidavit  was  filed  with  the  petition,  statinf^  that 
"  Stone"  was  the  most  convenient  place  for  holding 
the  first  meeting  of  the  creditors.  Whilst  the 
notices  were  being  prepared,  it  was  suggested  that 
"  Stafford "  would  be  a  more  convenient  place  at 
which  to  assemble,  and  accordingly  tbat  place  of 
meeting  was  filled  in  in  the  request  notices  to 
the  creditors,  and  in  the  advertisement  for  the 
Gazette,  viz.,  "  The  London  and  North  Western 
Hotd,  Stafford;"  bnt  by  an  oversight  the  affidavit 
was  not  altered  so  as  to  correspond  with  the 
notices,  first  meeting  was  held  at  Stafford 
on  the  21st  Aug.,  and  resolntions  were  duly 
passed  accepting  a  composition  of  ten  shillings  in 
the  ponncL  Robert  Lewis,  a  creditor,  was  present 
at  this  meeting,  but  took  no  part  in  the  pro- 
ceedings. 

The  resolutions  were  duly  confirmed  at  the 
second  meeting  of  the  creditors  held  on  the  2nd 
Sept.,  bnt  Lewis  did  not  attend  tbe  meeting. 

When  the  resolutions  were  tendered  for  regis- 
tration, an  objection  was  made  on  behalf  of  Lewis, 
upon  the  ground  that  the  first  general  meeting 
was  not  held  at  the  place  mentioned  in  the  affi- 
davit filed  in  support  of  the  petition,  or  in  the 
certificate  of  the  solicitor  annexed  thereto.  The 
registrar  overroled  the  objeofcimi,  and  registered 
the  resolation. 

On  the  8th  Nov.  an  application  was  made  by 
Lewis  to  the  Oonntjr  Court  judge  by  war  A 
appeal  from  the  decision  of  the  registrar,  which 
was  dismipsed  with  costs. 

Against  this  order  Lewis  appealed. 

Bohertson  QHffiths,  for  the  appellant,  referred  to 
rule  252  of  the'Bankroptcy  Rules,  1870,  and  con- 
tended that  the  proceedings  were  irregular.  The 
venne  of  the  meeting  could  only  be  ohMiged  by  an 
order  (tf  the  oonrt  upon  an  amdarit  filed  for  thac 
parpose. 

jP'inIayirn^%f,for  therespondent,argned  confra, 
that  l^ere  had  been  no  irregularity,  bnt  a  mere 
defect  in  the  proceedings  ou  uie  part  of  tbe  regis- 
trar by  which  no  creditor  was  misled.  Rule  '252 
only  applied  to  cases  where  tbe  notices  bad  been 
issued,  and  it  was  afterwards  fonnd  more  con- 
venient to  hold  the  meeting  elsewhere.   In  the 

M)  Baported  lu  A.  A.  Doiu,  B^b*  BMrtat«*'taw. 
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preaenfe  oue,  before  the  notices  were  iaaaed,  the 
Tenae  was  changed  hj  the  act  of  the  ooart  itself, 
and  there  was  no  neoeiisity  for  a  formal  order. 

The  Cbixf  Jodoe.— The  roles  and  prooedare  of 
the  Act  of  Parliameot  mast  be  observed.  In  this 
case  nothing  can  be  plainer  than  the  proceedings 
that  were  to  be  taken.  The  2d2nd  rale  provides 
that  the  proceedings  byway  of  lic^aidation  orcom- 

Sosition  with  creditors  (hall  be  instibnted  by  the 
ebtor  by  petition  and  affidavit  thereto  annexed 
aooording  to  the  forms  given  in  the  schedale. 
Then  rale  251  says,  "  The  first  general  meeting 
shall  be  sammonea,  to  be  held  at  the  place  men- 
tioned in  the  aflSdavit  filed  with  the  petition, 
snbject  to  snch  place  being  changed  by  order  of 
the  court,  and  the  time  of  meeting  shall  be  at  the 
•tated  hoar,"  and  so  on.  And  rale  259  provides 
that  "  npon  sofficient  canse.  proved  to  the  satis- 
faction of  the  conrb  by  the  debtor,  or  by  any 
creditor,  either  ex  parte  or  (Aherwise,  the  ooart 
may  order  and  direct  the  place  of  any  general 
meeting  to  be  changed."  In  one  sense  the  objec- 
tion which  has  been  taken  is  purely  technical,  bat 
the  rales  are  distinct,  and  mast  be  Ktrictly 
adhered  to  in  order  to  give  validity  to  the  pro- 
ceedings. In  my  opinion  the  manner  in  which 
the  change  in  the  place  of  meeting  was  effected 
was  not  in  accordance  with  the  practice  of  the 
court,  and  was  made  wholly  witboat  the  aathority 
of  the  ooart.  I  am  of  opinion,  therefore,  that  the 
coarse  of  proceeding  was  erroneoas  an^  irregnlar, 
and  that  the  present,  reeolutions  cannot  be  upheld. 
A  fresh  first  meeting  ol  the  creditors  mast  be 
summoned.  But  as  this  application  is  founded 
npon  a  most  frivolous  objection,  I  will  not  give 
the  appellant  any  costs  of  the  appeal. 

Solicitors  for  the  appellant,  CardweU  and 
Tamnan. 

Solicitor  for  the  respondent,  H.  G,  Field. 


Friday/,  Dae.  22, 1876. 

Ex  parte  KewlavI)  ;  Be  Class,  {a) 

Composition — Money  in  hindt  of  dehtor'e  aolieiior 
to  pay — Solieiior  intttee  for  ere^iore—Lien  for 
eotts. 

The  €redUor$  of  a  liqnidatinff  debtor  agretd  to 
accept  a  eompontion  payable  by  instalment*. 
The  amovnt  required  for  the  paymmi  of  the 
second  instalment  was  received  by  the  dmtor's 
eolieitor,  viha  issued  a  circular  to  the  creditors 
stating  that  he  would  be  prepared  to  pay  the 
instalment  on  a  certain  date.  The  solicitor 
hwing  aflerwards  claimed  a  lien  upon  the  money 
for  payment  of  his  costs,  dtarges,  and  expenses, 

Held,  thai  he  had  eonstiluted  himself  a  trustee  for 
fAe  creditors,  and  could  daim  no  lien  upon  the 
fund. 

This  was  an  appeal  from  the  decasion  of  the  jndge 
of  che  Coanty  Coart  of  Bedfordshire,  holden  at 
Lnton. 

On  the  28th  Oct.  1874,  William  Clark,  a  farmer, 
filed  a  petition  for  liquidation  in  the  Luton 
County  Court,  Bichard  Hall  acting  as  bit  solicitor 
in  the  matter. 

At  the  first  general  meeting  of  his  creditors, 
held  on  tiie  20th  Nov.  1874,  resolutions  were  duly 
passed  sfsceptins  a  composition  of  5s.  in  the  pound, 

(«)  BsfortaA  by  A.  A.  Doau.  Mmi„  BuxlstaF4«-I«w. 
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payable  as  follows,  2s.  in  the  pound  cd  the  il« 
Dee.  then  next,  and  3*.  in  the  poond  on  sbe  3Gtk 
Sept.  1875,  the  second  instalment  to  be  seeored 
by  the  joint  and  several  promiEsoty  note  of  t>o 
snreties  to  he  approved  by  the  chainnan. 

These  resolutions  were  confirmed  at  the  seani 
meeting  held  on  the  3rd  Dec,  and  reffaUai. 
No  trustee  waa  appointed  in  the  matter^  sad 
Richard  Hall  acted  tibrongfaoot  mm  the  adiatarfiv 
the  debtor. 

The  first  instalment  of  the  compositioo  «h 
duly  paid  by  William  Clark,  tfanragh  BiAsri 
HaU,  who  received  the  money  from  W.  Clnfe, 
with  directions  to  pay  it  to  those  crediton  afai 
had  proved. 

On  the  18th  Jan.  1876,  Bichard  HkD  aemt  1w 
post  to  an  the  creditors  the  fbllowxng  pnmA 

notioe: 

Is  the  matter  eS  the  eompMitian  ImtusM 
WiUiam  Claric  and  las  cnditea. 
Sir, — I  heg  to  infozm  yon  that  am  ibm  tSad  m^mt  I 
dnll  be  prepu«d  to  pa;r  to  toq  tlia  aam  of  3l  is  dt 
pound,  being  the  saocmd  inatafanent  of  ^Um  eampmiaiM. 

The  amount  will  be  pajabia  at  ay  irfBee,  K, 
Abchnroh-laae,  London,  Mtweoi  twdrc  aadtvae^dad 
on  that  di^,  or  the  aaine  di^  m  aay  etwafaf 
between  the  same  hcmza.— I  am.  Sir,  yoar  atadfaat 

■errant,    Richass  Haul 

Solidtor  for  the  said  William  GUik. 

At  the  time  this  notice  woe  arafe  oat  Hall  bad 
in  his  bands  the  sum  of  2861.  4e.,  belongiag  ta 
Olark,  the  amount  required  for  payment  at  the 
second  instalment  of  the  oompoution,  and  wb 
expecting  every  day  to  aee  Clark,  and  reooK  Is 
direcUons  for  paying  it  over  to  the  crediton;  bat 
after  the  circular  letter  was  sent  ont  he  nenrm 
or  heard  from  W.  Clark,  and  snbseqnently  ssccf- 
tained  that  he  had  absconded. 

Oat  of  the  2861.  4s.,  Hall  paid  some  of  i1k 
creditors  the  second  instalment  of  the  -wp*- 
tion,  a  balance  of  1842.  7s  mnaining  in  his  hw^ 

Henry  Figott  Newland,  a  creditor,  wb«  titf 
proved  for  621. 13«.9d.,receivedoneof  tfaecimlin, 
and  made  frequent  applications  to  K.  HaQ  tr 
payment  of  the  second  instalment  dae  to  hiai,  Im 
Hr.  Hall  refused,  alleging  that  he  ^l^wx.*!  a  liea 
upon  the  balance  in  his  bands  for  his  bill  at  ecia. 

On  the  26th  Sept.  1876,  Newland  amlied  to  Ur 
County  Court  for  an  order  that  &.  Sail  Aadi 
be  directed  to  pay  him  the  snm  of  92.  3d,  li» 
amount  of  the  second  instalment  of  the  com- 
position  due  to  him,  but  bia  i^iplicatkm  wm  £9- 
missed  with  costs.   He  thereupon  appoalcd 

In  an  affidwit  filed  by  Hr.  Sail,  he  otetod  tbsi 
he  did  not  consider  himself  nutified  in  pania; 
with  the  b^ance  in  his  hands  except  nnder  sc 
order  from  the  debtor,  and  further  that  as  he  hid 
acted  entirely  as  the  solicitor  of  W.  Cbvk.  ami 
bad  received  the  mon^  in  that  capaeily. 
claimed  a  lien  there<xi  for  his  coeta  for  won  sai 
profeBBional  services  ren^red,  and  moneys  paid 
Dy  him  as  such  solicitor. 

Cooper  Wyld  appeared  foi  tho  appellant 

Ve  Gex,  Q.C.  and  Macrae  Moir,  for  the  rcfpc^ 
dent. 

The  Chief  Judge. — It  is  impossible  to  sosaaia 
the  order  of  the  Coanty  Court  Judge.  The  noeer 
to  pay  the  second  instalment  was  placed  is  tV 
hands  of  the  debtor's  aolioitor,  who  wm  tHr 
author,  manager,  and  conduobv  of  the  pi> 
ceedings,  for  the  special  purpose  ol  pairnqr  it* 
creditors,  and  he  is  not  entitled  to  any  baa  opm. 


A  porfe  NBnun};  Be  Cuu. 


he  acknowledged  himBelf  to  be  a  traatee  of  the 
money  for  the  creditors,  and  that  on  the  22nd  of 
Jan.  he  wmild  be  prepared  to  pay  the  amount  of 
the  composition  dniB  to  tbam,  and  the  conrt  had 
jurisdiction  over  him  as  one  of  its  officers.  He 
now  seeks  to  keep  in  his  own  pocket  the  money 
which  he  had  plainly  acknowledged  by  his  oironlsr 
bad  been  intmsted  to  him,  for  and  which  he  there- 
finre  owed  to  the  appellant.  The  order  of  the 
conrt  below  most  be  discharged,  and  an  order 
must  be  made  for  payment  to  the  MapeUant  of 
the  amount  of  his  composition  with  toe  coats  of 
this  appeal  and  in  the  conrt  below. 

Solicitors  for  the  appdlanfc,  Cordw^  ftnd 
ToBman. 

SoHoitor  for  respondent,  G.  Honeodb. 


Sitpmne  €mt  d  Inbicatm. 

COURT  OF  APPEAL, 

SITTINGS  AT  LINCOLN'S  INN. 
Friday.  Feb.  16. 
(Befora  Jahxs,  L.J.,  and  Baqoallat  and  Bkui- 
WELL,  JJ.A.) 
Bs  BiiLUB's  Tbvsts.  (a) 
Praetiee  —Time  for  appealing — Orders  onpelitionM 
under  Truttee  Belief  Aet—Bule§  (A  Court  1875, 
Order  LVIIL,  rr.  9, 15. 
AfpedXtfrom  order*  made  v/pon  petilione  under  the 
Tntitee  Belief  Act  must   he  brought  toiihin 
twenty'One  daiga,  rack  order*  coming  ujiOtm  the 
words  "  in  any  other  matter  not  bemg  an  action," 
in  rule  9  of  Order  LVIIL 
This  was  an  appeal  from  an*  order  made  by 
Ualins,  Y.G.,  retnsing  a  petition  for  the  payment 
oat  of  oonrb  (tf  a  fund  jHud  in  under  the  lYuatee 
Bditf  AcL 

/.  P«ar<ON,  Q.G.  (witSi  him  Bueh),  for  the 
TBBpondent,  raisra  the  preliminary  objeoUon  that 
the  appeal  was  too  late,  not  having  been  brought 
within  twentr-one  da^s  in  accordance  with  role  9 
of  Order  L  ViXI.,  which  prorides  that  "  the  time 
for  appealing  from  any  order  or  decision  made  or 
given  in  the  matter  of  the  winding-up  of  a  com- 
pany under  the  proviaiona  of  the  Companies  Act 
1862>  or  any  Act  amending  the  same,  or  any  order 
or  demaion  made  in  the  matter  of  any  banunptcy, 
or  in  any  other  matter  not  being  an  action,  ahall 
be  the  same  as  the  time  limited  for  appeal  from 
an  interlocutory  order  nnder  rule  15."  And  rule 
15  provides  titfit  no  appeal  from  any  interlocutory 
oraee  ahall,  except  by  special  leave  of  the  Conrt 
of  Appeal,  be  bronght  after  the  exiriration  of 
twenty-one  days.  In  Be  NoHotuA  Fimda  Aaeur- 
ONM  Company  (35  L.  T.  Bep.  N.  S.  6S|9.90)  Brett. 
JA..  Bud  that  such  orders  as  orders  made  Tmder 
the  Trustee  Acta  and  the  Trustee  Belief  Act 
were  oleaii;  within  role  9,  thongh  the  decision  in 
that  case  was  only  that  a  winding-up  order  came 
within  that  role. 

Brietotoe,  Q.C.  and  SverUi  for  the  appellant. — 
Orders  made  under  the  Trustee  Relief  A!ct  are  not 
interlocntory  orders,  and  as  for  the  words  **or  in 
any  other  matter  not  being  an  action,"  they  mean 
M  pari  tnalerid,  the  rule  dealing  with  orders  in 


winding-up  and  m  banicrupM 
section  ol  the  Trustee  Belief  ] 
c.  96),  provides  that  every  ordi 
petition  nnder  the  Act  shall  hm 
ing  and  appeal,  in  the  same 
same  bad  boon  made  in  a  suit  i 
in  the  court.  [Jaues,  L.J. — XI 
it  sluU  be  equally  anbjeot  1 
nothing  to  do  with  the  time.] 
appeal  must  be  brought.]  Tl 
and  in  no  aenae  of  the  teri 
ordsr. 

Wititont  ealliiig  fbr  a  reply,' 
Jambs,  hj.,  awd.— Thwe  isv 
prinoiple  between  an  order  mi^ 

under  ^e  Tmstee  Belief  Act  r 
in  the  matter  of  the  winding-u| 
in  the  matter  of  a  bankroptc 
ia  no  reason  why  we  should 
"or  in  any  other  matter  not 
their  natural  meaning.  This  i 
clearly  within  rule  9,  and  the 
been  bronght  within  twenty-oiL 
the  cironmstanoes  we  will  gii 
this  case,  as  we  have  power  to  dl 
Baggaluy  and  Bbajcwell, 
Solicitors  for  the  appellant,  Ft 
S<dioitor  for  the  respondent,  9 


(a)  SwcrMtrH-Pu^ 

TaLXXXT,ll.&.MS 


ThmrtdMf,  Feb.  : 

(Belm  Jahib  L.  J.,  and  BAeoAU 
JJ.A.) 

Ex  parte  Attwa^tbr  ;  Be  Turi 

Bankruptey  —  Praetiee  —  App 
Lorde— Leave  of  Court  of  Ai 

Act  1849  (12  ^  13  Vict,  e.  I 

15  Viet.  e.  83,  «.  10— JanJi  i 
».71. 

The  Cvwri  of  JmeoX  wSl  wl  i 

appeal  to  fke  Souse  iior  i 
eeetion  of  the  Banbrviptey  Aei 

certify  that  the  dedeion  iok  i 

involve*  a  gue$tion  of  law  or  i 

dijieuliy  or  importance  to  req  i 
the  Souee  of  Lords. 

This  was  an  application  for  )  ! 

the  House  of  Lords  from  a  de  ! 

dt  Appeal  in  the  above  mat  i 

p.  682)  whereby  it  was  decided  : 

clauses  of  the  Bankruptcy  A.ct  : 

95)  have  no  operation  as  rc  : 

which  are  made  void  by  the  : 

1854 ;  and,  therefore,  that  thi  '. 

registered  bill  of  sale  of  ohatb  i 

possession  of  them  before  th  : 
oation  petitioo  faff  the  granb 

hia  title  defeated  1^  relation  '  i 

the  trustee  in  the  liquidatioi  I 

bankruptcy  committed  by  the  ; 
seaaion  waa  taken  by  the  hole 

F.  0.  Crump,  in  support  of  i 

dnced  evidence  that  tne  estate  ' 
nine,  and  urged  that  the  (^ae: 
case  was  one  of  suffideut  di£Q( 

to  require  the  decision  of  the  i 

Winatow,  Q.C.,  for  the  t:  i 
application. — It  was  now  too 

period  of  twenty-one  days  lin  i 

W  ■nortsftlTH.gatt.l^  1 


Ex  parte  Marcus,  re  The  Soyal  Bntish  Bank, 

26  X.  J.,  N.  8.,  15.  Bank. ; 
Empartt  SnnMt,  n  Jaemm»,80  L.  T.  Bep.  K.  S.  108 ; 
L.Bq^9Clh.304. 

Orumip,  in  reply. — Oar  delay  is  due  to  the  ooart 
not  faamig  sat  for  some  time,  and  we  have  made 
this  application  at  the  enrliest  possible  moment. 
{Daring  the  armaments  Baggallat,  J.A.  referred 
to  the  18bh  section  of  the  Bonkraptcy  Act  184d, 
which  allowed  an  appeal  to  the  House  of  Lords  "if 
zhe  Lord  Chancier  shall  in  any  oeae  deem  any 
matter  of  law  or  eqnifcy  broaghfc  before  him  by  way 
of  appeal  to  be  of  snffiraent  difficulty  or  impor- 
tance to  require  the  decision  of  the  Hoase  of 
Xords,"  and  to  the  14  &  15  Vict,  c  83,  b.  10,  which 
provides  that  appeals  to  the  House  of  Lords  in 
matters  of  bankraptcy  shall  be  only  on  matters  of 
law  or  equity,  or  on  the  rejection  or  admission  of 
•evidence,  and  on  a  special  case  to  be  approved  and 
■certiflad  by  fme  of  the  ja^ges  of  the  Ooorb  of 
Appeal  conatituted  by  that  Ajof] 

Jaubb,  L.  J. — ^Thongh  I  am  always  eager  to  have 
«ny  deoiaini  of  mine,  or  of  the  ooart  of  whioh  I  am 
a  membw,  reviewed  by  a  higher  tribanal,  yet  I 
«m  of  opinion  that  we  cannot  escape  the  daty 
imposed  npon  ns  by  the  Act  of  Far%ment.  In 
order  to  iastify  ns  in  giving  leave  to  appeal  to  the 
Honae  of  Lords,  there  mast  be  involved  in  the  case 
A  difficalt  point  of  law,  which  we  consider  to 
Teqnire  the  decision  of  the  Hoase  of  Lords.  In  my 
opmion  there  is  no  snbstaotial  difficulty  in  this 
•case.  The  provision  of  the  Bills  of  Sale  Act, 
1854,  which  renders  an  unregistered  bill  of  sale 
-void  as  against  the  grantor's  assignees  in  bank- 
ruptcy  cannot  have  been  intended  to  be  indirectly 
repealed  by  the  protecting  clauses  of  the  Baok- 
mptcyAot  1869.  Therefore*  I  oonid  not  honestly 
oerti^  to  the  l^ase  of  Lords  that  there  is  any 
4jnestion  in  this  caae  of  saffiotent  difficulty  to 
Tcqoire  their  decision.  No  doubt  the  case  is  one 
of  importance  to  bill  of  sale  holders,  for  it  may 
affect  a  larB:e  number  of  bills  of  sale ;  but  I  am 
4Amely  of  opinion  that  it  ia  not  of  that  difficulty  or 
of  chat  importance  which  would  iastify  as  in  giving 
leave  to  appeal  to  the  House  of  Lords. 

Baooallat,  J.A. — I  am  of  the  same  opinion. 
The  Bankruptcy  Act  of  1849  provided  by  its  18th 
section  that  if  the  Lord  Chancellor  should  in  any 
oase  deem  any  matter  of  law  or  equity  brought 
before  him  by  way  of  appei^  to  be  of  sufficient 
difficulty  or  importance  to  require  the  decision  of 
ihe  Honse  of  Lords,  thaa  and  in  such  case  the 
whole  &ote  whereupon  such  question  of  law  or 
«qait7  sbonld  arise*  snotxld  be  stated  in  the  form  of 
«  peution  of  appeal  to  the  Sbnse  of  Lords,  and 
the  party  appMung  might  carry  am  appeal  to  the 
fiOase  (tt  IjcnrdB  in  like  manner  as  other  appeals 
«re  preferred  to  that  House.  An  Acs  passed  two 
jears  afterwards  <14  &  15  Vict,  c  88,  s.  10) 
provided  t^t  "all  decisions,  decrees,  or  orders 
il  the  Court  of  Appeal,  including  deoiaionB 
tn  matters  of  bankruptcy,  shall  be  subject 
to  uppeal  to  the  Honse  of  Lords  in  the  cases, 
mad  under  the  conditions  in  and  under  which  the 
like  decisions,  decrees,  or  orders  of  the  Lord 
Chanoellor  would  have  been  subject  to  such  appeal 
if  this  Act  had  not  been  passed;  but  the  appeal 
4o  the  House  of  Lords  in  matters  of  bankraptcy 
■hall  be  only  on  nutten  of  lam  or  e^ily,  cr  oa 


stitated,  whose  determination  on  tibe  sefettemsBt 
of  such  case  shall  be  6nal  and  oonp] naive."  The 
Act  of  1869  (32  &  S3  Viot.,  o.  71,  s.  71j.  provides 
that  any  order  made  by  tiie  Cluef  Jodge  is  Bank- 
mptcy  shall  be  subject  to  an  appeal  to  the  Coart 
of  Appeal  in  Chancery,  and,  "also  with  the  lean  at 
the  Court  of  Appeal,  to  the  Honse  of  Lords,  but  bd 
appeal  shall  be  entertained  under  this  Act  except  in 
conformity  to  suoh  mlcB  of  coart  asmayfor  the  time 
beingbe  in  force  in  relation  tosoohappeal."  Nomles 
of  court  have  been  made  on  this  point,  and  in  the 
absence  of  exproas  provisions  we  are  bound  to 
follow  the  old  practice.  In  Be  Caiihrop  (18  L.  T. 
Eep.  Rep.  N.  S.  194;  L.  Rep.  3  Ch.2o6),  Lord 
Caims  said:  "  Of  course,  it  would  be  very  much 
more  agreeable  to  the  court  to  find  no  impediment 
in  the  way  of  its  decisions  being  reviewed  by  a 
Court  of  Appeal ;  but  the  Legislatore  ha» 
thought  fit  to  impose  upon  this  court  the  doty 
of  determining  whether  in  any  case  any  matter  ot 
law  or  eqnity  is  of  sufficient  difficulty  or  impoi^ 
tance  to  requirethedeoisionof  theHouseof  Ltwds, 
and  that  duty  tho  court  must  discbai^  like  any 
other  duty  which  is  pnt  npon  it."  Two  queatioDe 
wore  raised  in  that  case.  Tho  first  was,  whatheraeor> 
poration  could  be  a  good  petitioning  creditor  nn^r 
the  Act  of  1861,  and  Lord  Cairns  oonldnot  say  that 
he  thought  that  a  matter  of  sufficient  difficnltyto 
require  the  decision  of  the  House  of  Lords,  bat  as 
be  could  not  say  that  it  was  a  case  of  no  impor- 
tance, at  all  events  to  the  bankrupt,  and  if  there 
was  no  other  way  open,  he  said  that  he  would  be 
disposed  to  allow  the  appeal.  As,  however,  the 
qaestioti  could  he  tried  at  law,  he  refused  to  allow 
the  appeal.  The  second  question  was  with  reg^Ji 
to  the  directions  given  by  the  Act  of  1861  as  to 
serving  a  debtor  oat  of  the  jariadiotion.  and  Load 
Caims  had.  concurred  with  the  oommiauoiHr  in 
thinking  that  those  provisions  had  been  oomp&eA 
with,  and  the  Lord  Chancellor  wound  np  his 
judgment  by  saying :  "  I  do  not  mean  to  say  that 
in  tne  decision  which  I  gave  there  was  not  a  scin- 
titia  of  law,  but  still  it  depended  on  the  question  of 
fact  of  which  I  was  the  judge,  and  I  came  toUie  ooo- 
clusion  that  the  debtor  Imew  of  the  proceedings; 
and  I  think  I  should  be  entirely  departing  from 
mv  dnty  if,  upon  this  fragment  of  law,  I  shoold 
allow  the  expense  of  an  appeal  to  the  House  t£ 
Lords  to  be.  incurred."  I  think  the  genowl 
principles  enunciated  by  Lord  Cumsrin  that  oaee 
Ave  still  applicable  in  considering  whetiiear  we 
should  allowan  appeal  to  the  House  of  Lords.  H 
there  is  any  law  in  this,  oas^  it  is  a  mere  scinfcjllfc 
or  fragment,  whioh  would  not  jostify  ns-iD-alldw- 
ing  the  expense  of  an  appeal  to  be  inonrrsd. 

Bbakwxll,  J.A. — am  entirely  of  the  bim 
opinion.  I  adopt  an  dissvvatiim  of  the  XiOrd 
JoBtice  as  to  certifjring  that  there  is  in  thia  osbba- 
question  of  sufficient  diffioulty  to  ■  retpure  Um 
detnsion  of  the  House  of  Lords.  If  onr  jodgiasnft 
were  motivi,  as  it  is  called,  that  is,  if*  it  mid  .to 
contain  a  recital  of  the  reasons  why  we  allowed  a» 
appeal  to  the  House  of  Lords,  a  leottaL  that  thira 
was  a  question  of  law  or  etjuity  of  snffidwt  diS* 
oolty.  to  reqnire-  the.  decision  of.  the  Honea  of 
Lords,  I  could  not  truthfully  say  so. 

Application  aeeordingly  rtfmai  wUk  eottt. 

Solicitor  tw  the  applicant,  X  E.  0«m. 

Soliflitsg  fiir  the  rsspeadaet^  a  r:Kmm 
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Ct.  of  Ape.] 

Friday,  J)ee.  15, 1876. 

(Before  Jaubs,  L.J.  and  Baggalut,  and 
BB£TI,  JJ.A.) 
HlCKKAS  *.  UlSALk  (a) 
Sfaiuie  of  LimitaHoM  WiU.  4,  e.  27)  a.  42— 

Mortgagee  of  life  eetaie  in  foteteaien  widrnr  order 
of  eourt-'Dea^  of  ieiumf  for  life — Prewmption 
€f  itms  ofdaath — AcctiiMi  af  r%nt9  and  profite. 
In  1859  a  tenant  for  life  laorigaged  her  interest  in 
eertoin  leaetiholds,  -part  of  an  eBlctfe  for  the  ad- 
mwiftTaiion  of  which  the  had  inaiituted  a  enit ; 
eaid  in  the  foltowing  year  the  mortgagee  entered 
into  poesetsion  under  an  order  of  the  court,  which 
directed  the  balance  after  payment  of  the  intereet 
on  the  mortgage  to  he  paid  to  the  tenant  for  life, 
and  remained  in  poiBetiio^i  d&ton  to  1875.  In 
1866  the  tenant  for  life  disappeared  and  was 
neoer  heard  of  afterwards ;  and  on  a  petition 
presented  in  1875  hy  the  persons  entitled  in 
remainder,  i4  was  held  that  she  must  he  preewned 
to  have  died  soon  after  Jvne  18A6. 
On  a  petition  hy  the  persons  entitled  in  remain- 
der  for  an  account  of  the  rents  and  profits 
received  by  the  mortgagee  from  1866  to  1875 : 
Held,  first,  that  the  petitioneie  had  not  disentitled 
ikemeelvea  to  an  aeeownt  by  ladtee  as  the  court 
eould  not  have  presumed  the  death  of  the  tenant 
for  life  until  the  expi/ratitm  of  seven  years  after 
Mr  Reappearance ;  but,  $ea>udly,  thai  there  was 
no  fiduciary  relation  between  the  viortgagee  and 
the  peiUionert,  and  therefore  the  latter  were  only 
entitled  to  an  account  of  rents  and  profits  for  six 
years  tefore  the  filing  of  tlie  petition. 
Dedrion  qfSalX,  V.C.  aj^rmed  on  the  first  point, 

and  vaned  on  ihe  seemdpoiiU. 
Thb  waa  an  appeal  from  a  dediibn  of  Hall,  Y.C- 
TbA  Awfes  of  the  ease  vere  as  followii ; 
John  Upaall  died  in  Not.  18&1,  having  by  his 
vill,  made  in  the  preoeding  Jannary,  giTM  caiam 
leaseholds  and  funds  to  trustees  apon  trust  to  pay 
the  income  to  his  daughter  Bophia  Hioknum  for 
Mfe,  and  after  her  death  to  hold  toe  leaseholds  and 
foods  in*  trust  for  certain  other  persons. 

In  July  1859  Sophia  Hickman  assigned  to  one 
Charlotte  M.  Samson  her  life  interest  under 
her  father's  will,  and  also  a  policy  of  assurance 
on  her  life,  to  seome  the  repayment  of  a  loan  and> 
interest. 

In  Ang.  1859  and  Jan.  1860  Sophia  Hickman 
gave  further  charges  on  her  life  interest  and 
assigned  two  new  policies  of  assurance  on  her  life 
to  secure  the  repayment  of  further  advances  made 
to  her  by  C.  M.  Smnson. 

The  present  snit  was  instituted  by  Sophia 
^ckman  for  the  purpose  of  making  the  trustees 
of  her  father's  will  liable  for  not  getLing  in  and 
inreating  a  certain  debt,  and  of  having  the  tmsts 
of  the  will  administered  by  the  court. 

On  the  hearing  of  the  cause  (see  2  Giff.  124), 
Ssnart,  Y.C,  ordiered  tbat  during  the  life  of 
Sophia  Hickman,  or  until  further  order,  payment 
of  the  dividends  on  the  funds  to  wbiuh  she  was 
entitled  for  life  under  the  will,  sbonld  be  made  to 
O.  JL  Samean  in  disohaige  of  the  interest  that 
vuriit  .aocrue  due  on  the  moneys  lent  to  her,  and 
ot  the  piemiamB  on  the  policUa  mortgaged  by  her ; 
and  as  to  the  laaaeholds,  it  waa  orcwred  thab  the 
tniateee  should  pay  the  rents  yiereof  to  G.  li. 

(a)  Baportcd  fey  H.  Fiat,  Stq.,  BaciMsMtLav. 
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Samson  during  the  life  of  Sophia  Hickman  or  until 
farther  order,  to  the  extent  necessary  for  keeping 
down  the  interest  on  tbe  moneys  advanced  by-lier 
and  the  preminms  on  the  policies,  and  tbat  they 
should  pay  the  residue  to  Sophia  Hickman. 

By  an  order  made  on  further  considemaoiv 
dated  the  9th  Nor.  1860,  C.  21.  Samsmi  was  to  ha 
at  liboiy  to  enter  into  poseession  of  the  lease- 
holds,  and,  without  the  interreution  of  th» 
trustees,  to  pay  herself  the  sums  due  in  reaped  or 
her  secQrities,  and  to  deal  with  the  annual  residue- 
of  the  rents  in  manner  prerionsly  direetedu 
C.  H.  Samson  accordingly  entered  into  poasedBion 
of  the  leaseholds. 

On  the  26th  March  1866,  Sophia  Hickman  left 
her  home,  and  was  never  heard  of  again. 

In  1875  a  petition  was  presented  by  the  persons' 
entitled  in  remainder  uudcr  the  will  for  the  pur- 
pose of  having  the  trust  funds  transferred  to  them, 
and  the  leaseholds  sold  and  the  proceeds  pud  to 
thnm. 

On  the  petition  coming  (W  to  be  heard  on  tha 
fith  March  1875,  the  Tioe-Cbaocellnr  ordered  ik  t» 
Btand  over  for  a  month,  directing  inquiriee  to  be 
made  us  the  meantime  for  Sophu  Hioknan. 

On  the  hearing  of  the  petition  on  the  l6tib 
April  1875,  Uie  Yice-Chancellor  held  (see  L.  Bep. 
20  £q.  186)  that,  under  all  the  circumstances,  tber» 
was  a  hir  preaumption  that  Sophia  Hickman  had 
died  soon  after  Jane  1866,  and  that,  therefore,, 
nothing  became  payable  to  the  mortgagee  after 
that  time.  The  accumulated  dividends  on  th& 
trust  funds,  as  well  as  those  funds  themselves,, 
were  accordingly  ordered,  subject  to  payment  of 
costs  and  duty,  to  be  distributed  among  the 
petitioners,  and  the  leaseholds  were  ordered  to  b» 
sold. 

On  the  10th  Jl^arch  1876,  the  petitioners  .pr^ 
sented  another  petition  praying  tbat  an  acoounfe 
might  be  taken  of  all  sums  which  had  been 
received  by  the  mortgagee,  C.  If.  Samaon,  amce 
the  month  of  July  1866,  and  that  the  anunnt 
found  dne  on  such  account  might  be  distribodiecl 
among  the  petitioners  in  the  proportions  stated  iix 
the  petition. 

In  granting  this  petition  Hall,  Y.C.  said :  Th» 
mortgagee  having  originally  entered  into  poa- 
session  under  an  order  of  the  court,  I  cannot  hoid 
that  sho  became  converted  into  a  mere  trespasser 
by  the  death  of  the  tenant  for  life  and  mortgagor. 
2io  laches  can  be  attributed  to  the  petitioners, 
ioasmnch  as  it  would  have  been  useless  for  tb«s 
to  apply  to  the  court  before  the  presumption  of 
dmth  arose.  This  case  is  not,  m  my  opinion^ 
vrithin  the  Statute  of  Limitations  (21  Jac.  1,  c.  16),. 
nor  within  that  of  the  3  &  4  Will.  4  c.  27.  s.  42,. 
which  restricts  the  institution  of  suits  or  actions. 
for  arrears  of  rent  to  six  years.  The  petitioner* 
are,  therefore,  in  my  opinion,  entitled  to  the  ao- 
couut  for  which  they  ask ;  but  under  all  the  oir> 
onmstances  of  the  ease  I  cannot  give  them  tbeir 
costs. 

IVom  tluB  decision  0.  If.  Samscm  appealed. 

Ifethold  for  tho  appellant. —The  tenant  for. 
cannot  be  presumed  to  have  died  tilhthe  expira- 
tion of  the  period  of  seven  years  afler  her  disr- 
appearance.  [Jamss,  L.J.— It  is  hot,open  to  yom 
to  argue  tbat.  The  Yice-Chancellor  has  decided^ 
tbat  point,  and  it  is  not  open  on  the  present' 
appeal.]  Then,  assuming  her '  to  have  died  in. 
1866,  the  petitioners  are  not  entitled  to  have  at» 
acconnt  of  the  rents  beforo  the  filing  of  the  petic- 
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Torner,  L.J.,  says  that  the  casee  heermg  on  this 
qneation  "may  fairiy  be  said  to  estaplish  this 
general  position— that  in  cases  of  adverse  posses- 
wxBf  where  there  is  no  trust,  no  infancy,  no  fraad, 
no  8am>re8sioD,  where  in  short  there  is  a  mere 
hand  fide  adverse  possession,  it  is  not  according  to 
the  coarse  of  practice  of  the  court  to  carr^  back  the 
Aoconnt  of  rents  beyond  the  filing  of  the  bill."  Here 
the  presenting  of  the  petition  is  equivalent  to  the 
filii^  of  the  bill  in  tbe  cases  referred  to.  This  is 
a  simple  case  of  bond  fide  adverse  possession. 
None  of  the  conditions  exist  here  which,  aocord- 
tog  to  Tnmer,  L.J.,  alone  would  indooe  the  court 
to  carry  tuck  the  account  beyond  the  filing  of  the 
bin.  There  is  ,no  fidnctary  relation,  nor  is  there  any 
privity  between  the  appellant  and  the  petidoners. 
The  petitioners  are  guilty  of  laches  in  having  taken 
no  steps  for  almost  ton  years  after  the  disappear- 
ance of  tbe  tenant  for  life,  and  by  that  laches  they 
have  disentitled  themselves  to  the  acoonnt  pray^ 
for.  At  all  events  they  can  ooly  recover  arrears 
for  six  years  under  the  3  &  4  Will.  ^  0.  27t  B.  42. 
He  idso  cited: 

Sutton  V.  Bimpmm,  2  Vera.  722 ; 

Tkomaa  t.  Thoma*.  2  E.  A  J.  79 ;  6  Anns,  o.  18- 

E.  Cutler,  for  tbe  petitioners.—  Hiekt  v.  Sallitt, 
when  rightly  understood,  is  really  in  our  favour, 
for  it  establishes  the  rule  that  in  the  absence  of 
laches  or  unfair  dealing  on  the  part  of  tbe  person 
-claiming,  tbo  party  in  adverse  possession  is  bound 
to  Rooonnt  for  the  rents  during  tbe  whole  period 
of  his  adverse  possession.  This  view  is  borne  ont 
by  all  the  cases : 

Dormer  r.  FortMcue,  3  Atk.  129  ; 

Bowes     Bott  Lonaon  Water  Worlctt  3  Mad.  375 ; 

Thomat  t.  Thomaa,  2K.AJ.  79. 

We  have  been  guilty  of  no  laches,  for  it  would 
have  been  useless  to  &pply  to  the  court  till  Uie 
seven  years  bad  elapsed.  The  appellant  was  put 
into  possession  by  toe  court,  and  was  a  trustee  for 
ns,  subject  to  keeping  down  her  interest  and 
premiums.  Therefore,  the  42Dd  sect  of  the  3  &  4 
Will.  4,  o.  27,  dees  not  apply,  and  we  are  entitled 
-to  all  the  arrears  since  18ti6. 

Meikold,  in  reply. — This  is  really  an  equitable 
■  ejectment,  and  tbe  anthorities  show  that  in  such  a 
case  the  plaintiff  is  only  entitled  to  an  aooonnt 
firom  tbe  date  of  tbe  filing  of  tbe  bill : 

PvUmey  v.  TTormi,  6  via.  73: 

MorgMk  V.Morgan,  L.  Bap.  10  Eq.  89. 

Juaa,  h.  J.— In  this  oaae  the  Yioe-Chaneellor 
was  of  omnion  that  the  tenant  for  life  mast  be 

^presamed  to  have  died  soon  after  June  1866,  but 
that  such  a  presumption  could  not  have  been 
made  till  seven  years  had  ezmred  from  the  time 
when  she  was  last  beard  of.  The  Vioe-Cbancellor 
ttumght  that  the  mrae  droumstanoe  of  her  dis- 
appearing and  not  appWing  for  payment  of  her 

-quarterly  allowance  in  June  1866  was  nob  in  itself 
sufficient  to  juBtiFy  tbe  petitioners  in  applying 
at  that  time  to  be  let  into  poseession  of  the  pro- 
fwrty;  but  that  tbe  circnmstancea  under  which 
she  disappeared,  taken  in  conjunction  with  tbe 
presumption  of  her  death  which  arose  at  the  end 
of  the  seven  years,  entitled  him  to  come  to  the 
ooncloMon  not  only  that  she  is  dead,  but  that  she 
must  b*  prannwd  to  have  died  soon  after  June, 
1866.  I  ibSlcik  Hhm  Yioe-Cbanoellor  was  right  in 
ooming  to  tilH  dcnclosion,  That  being  so,  the 
petitionm  iouaot  by  any  possibility  have  been 
guilty  ol  laohei  in  not  making  their  daim  before 


done  so,  ithe_  vic8*GhuiceUor  would  have  beea 
bound  to  dismiss  thdr  petition  with  costs,  "ntere- 
fore  there  was  no  laches,  and  there  was  no 
knowledge  on  one  aide  which  was  not  posaeaed 
by  the  other  side ;  both  sides  wore  in  the  same 
state  of  ignorance,  and  neither  party  oonld  act 
more  than  the  other.  Now  it  appears  to  me, 
looking  at  the  rule  as  laid  down  in  Side*  v. 
SaUitt  (3  Be  G.  AL  &  G.  782),  that  the  principle 
of  tbe  rule  is  that  in  order  to  disentitle  a  plaintiff 
to  an  account  of  rents  before  tbe  institution  of 
the  suit  there  must  have  been  neglect  to  bring  tbe 
suit  after  it  might  have  been  bronght.  Hero  tbe 
position  of  things  aeems  to  have  been  this :  Alter 
the  death  of  the  tenant  for  life,  a  peraim  claimii^ 
under  her,  who  had  been  let  into  poseassioa  under 
an  order  of  the  oonrt,  renwued  in  posseMtoa, 
'  holding  over  not  improperly,  bob  beeaose  ignorant 
of  the  death  of  Uie  tenant  for  life.  There  was  no 
fiduciary  relation  between  the  person  ao  holding 
over  and  tbe  remaindermen ;  the  former  waa  the 
mortagee  of  the  tenant  for  life,  and  tbe  fact  that 
she  had  htia  let  into  possession  did  not  make  any 
difference  in  tbe  relation  between  her  and  the 
remaindermen.  There  was  no  more  a  fiduciary 
relation  between  them  than  there  is  between  an 
ordinary  tenant  pur  autre  vie  holduig  over  aft^ 
the  life  has  dropped  and  the  remaindermen. 
Then,  what  ought  to  be  done  under  those  circum- 
stances f  If  the  estates  bad  been  legal,  the  leg^l 
remainderman  would  have  been  entitled  to  ejeca 
the  person  in  possession,  and  to  recover  six  years* 
arrears  of  rents.  That  analogy  appears  to  me  to 
apply  to  tbe  present  state  of  circnmstanees,  there 
hein^  no  equitable  considerations  affecting  the 
parties.  I  am,  therefore,  of  opinion  that  ^e 
account  muM  he  carried  back  ior  six  years  only 
before  the  filing  of  the  petition,  and  the  ordw 
of  the  Yice-Chanoellor  must  be  varied  bo  that 
extent. 

Baooallat,  J.A. — 'I  am  of  the  same  opinion. 
Instead  of  the  order  made  by  the  Yioe-Gfaaaodlor, 
the  order  will  direct  an  account  of  reo^its 
and  profits  received  by  0.  IL  Samson  ginoa  Kardi 

1870. 

BxETT,  J.A. — The  whole  case  depends  npon  the 
time  of  Sophia  Hickman's  death.  The  fact  of 
her  not  appearing  to  receive  the  balance  ooming 
to  ber  on  one,  twc^  or  three  anooessive  qouier 
days,  waa  not  in  itsetf  snfficiait  endenoatoentiUa 
the  coort  to  oome  to  the  oontdoskm  that  she  waa 
dead.  There  was  nothing  from  whidi  it  coold  be 
inferred  that  she  waa  dc»d  till  the  end  of  seven 
years  from  the  date  of  her  diswipeanuice.  But 
when  the  seven  years  are  over,  toe  preenmptioo 
having  arisen  that  she  is  dead,  we  have  a  right  to 
look  into  the  circumstances  of  her  disappearance, 
and  infer  from  them  at  what  time  she  died.  Sup 
pose  tbe  case  of  a  peroon  starting  on  a  certain 
nif^lit  to  arrive  at  a  given  place  at  ten  o'cloct. 
Tf  lie  does  not  arrive,  there  is  no  inference  that 
is  dead.  Bat  if  after  a  week  he  is  found  in  a  wood 
by  the  side  of  the  road  to  his  destination  with  his 
skull  broken  in,  then  you  can  infer  that  be  was 
killed  before  ten  o'cloclc  on  the  night  on  whidi  be 
started.  So  here  I  think  tJie  Yioe-Ghsnorilor  was 
im  ptasnuiiw  Ais  lady  to  ham  tied  ak  tfca 
time  att  whtoh  be  him  hdd  that  she  must  be  ttkm 
to  Ihve  died.  Then  oomea  the  qnaiWoa,  whsa 
ought  the  preeesit  ctoim  to  have  Imq  mdeP  IE 
what  Z  have  said  m  to  tihe  modo  of  awwiiUiaing 
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tlie  time  of  her  deabh  be  correct,  it  is  clear  that 
ibis  petitiou  could  not  have  been  filed  until  MTen ' 
years  after  her  dimi^Manuice.  Therefore  there 
iraa  clearly  no  laches.  Bat  it  was  argued  that, 
this  being  in  the  nature  of  an  equitable  Meet- 
ment,  the  qnestion  of  laches  tbs  no  ingredient 
in  the  case.  If  that  were  really  bo,  I  shoald 
tbink  eqnity  was  more  nnjast  than  the  law 
was  ever  tnonght  to  be.  To  say  that  the 
mero  faob  of  a  perBon  not  taking  proceedings  for 
relief  grounded  on  circamstancee  of  which  he  was 
i|^orant.  shonld  afterwards  preclude  him  from 
relief,  is  against  every  principle  of  Jastioe.  I  do 
not  believe  there  is  anj  such  role  in  equity.  If 
the  petitioners  had  known  of  the  death  of  the 
tenant  for  life,  and  had  applied,  they  would  have 
been  allowed  six  years'  arrears  of  rents ;  and  now 
aa  tfa^  have  applied  as  soon  as  they  can  be  taken 
to  have  known  of  it,  I  think  it  is  equitable  that 
they  ahoold  be  allowed  the  same. 

Ord«r  {(f  tko    ViCB-Ohaneellor  aeeortUngh/ 
varied.   No  coeit  of  the  OMetd. 

Solidtors  for  the  appellant,  f.  and  B.  ChU. 

Sdidtor  for  the  respondent)  ProudfooL 


Fridaof,  Jan.  12. 
(Bafora  JiMBB,  LJ.,  and  Bagoalut  and  Bbah- 
WBLL,  JJA..) 

AnoBKBT-GEHiBAL  V.  Gbeat  Wbstbsv  Bailwat 

GoHPAXT  Aim  MtDLASD  Bauvat  Gokfabt.  (a) 
S^tltoay — Opening  of'  line — Ingpector't  report — 
Jvrisdietion  of  Board  of  Trade — IneonmUieneM 
of  worka—BaHwau  JZetfuZoHon  Act  184^  (5  4*  6 
VitL  c  55),  $.6. 
TF&M  tt«  t0ear  appoUtied  hy  the  Board  of  Trade 
under  Oe  6A  teelion  of  the  BaUtoay  Begvlation 
Act  1842,  io  impeti  a  railway,  hat  reported  tJuUt 
in  hie  opinion,  the  opening  of  the  same  would  be 
aUended  ioith  danger  to  tJie  puhlic  ueing  the  same 
hy  reomm.  of  the  ineompletenesa  of  tho  worhe, 
^ether  with  the  grounds  of  such  opinion^  tiie 
Board  of  Trade  hoe  ezdueive  jwritdiekon  to  poet' 
e  the  opening  of  the  railway,  and  the  court 
no  jurtediction  to  in^ire  into  the  euffieieney 
of  the  grounde  auigned  m  the  inepeetor'a  report. 
Where  the  inepedor  reported  that  the  opening  of  a 
new  line,  whidt  he  had  leen  eaUed  to  inepeet, 
could  not  he  eandioned  without  danger  to  the 
puhlic  uHng  the  same,  hy  reaeon  of  the  ineom' 
plelenesM  of  t?ie  works,  aaeigning  a$  the  grounds 
of  his  opinion  the  instMcieney  of  staHon  oecom* 
vnodaiion  on  a  line  with  -whieh  the  new  Uite  was 
connected,  and  the  Board  of  Trade  acted  upon  the 
report,  and  directed  the  opening  of  the  neuf  line  to 
he  postponed  for  a  month, 
Stid,  that  as  the  report  was  in  accordance  with  the 
provisions  of  the  6th  section  of  tlie  Begulation  of 
MoUteays  Act  1842,  and  as  the  Board  of  Trade  had 
exercised  its  jurisdiction  on  the  baau  of  the  re- 
port, the  court,  tliiOugh  not  sati/ifiad  with  the 
grounds  assigned  in  the  report,  would  not  inter- 
fere with  the  jurisdiction  of  the  Board  of  Trade. 
Decision  of  Jessel,  3I.R.,  a^m-med. 
This  was  a-i  appeal  from  a  decision  of  the  Master 
of  the  Bolls.  • 
The  hearing  in  the  coort  below  is  reported  in 
35  L.  T.  Bep.  N.  S.  302.  where  the  facts  of  the 
case  are  stated. 


{a)  Krported  br  B.  Fk&t,  Esq.,  BanUtnMit-X«w. 
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It  is  only  necessary  to  add  to  that  statement  a 
fuller  extract  from  the  inspector's  report,  the 
material  part  of  whidi  was  as  follows :  "  The 
Clifton  Extension  Bailway,  which  is  a  double 
Ime,  forms  a  jnncUim  witn  the  Bristol  Fort  and 
lier  Bailway,  which  is  a  ungle  line  about  aix 
miles  in  length,  between  Bristol  and  A.TOnmonUi, 
and  there  is  no  station  for  passengers  at  this 
junction  who  are  to  be  carried  on  somewhere  on 
the  line  to  or  towards  Avonmontb.  Seamilh 
station  on  the  Bristol  Port  and  Pier  Bailway  ii* 
somewhat  less  than  a  quarter  of  a  mile  beyond 
Sneyd  Park  Junction,  and  this  station  has  a 

{tlatiorm  of  about  fifty  yards  in  length,  while  the 
ength  of  the  platforms  on  the  Clifton  Extension 
Bauway  at  Mohtpeliier  and  Clifton  Downs 
stations  is  not  less  than  400  feet.  I  am  perfectly 
aware  that  the  notice  received  from  the  railway 
oompany  limits  my  inspection  to  the  junction  at 
Snejd  Pttrk;  and  if  a  station  had  lieen  con- 
structed at  that  junction,  I  should  hare  had  no 
lusitation  in  recwnmending  the  Board  of  Trade 
to  sanction  the  opening  of  the  line  for  passenger 
traffic  when  t^e  few  other  requirements  which  I 
have  enumerated  bad  been  completed ;  but,  as 
there  is  no  moh  station,  land  no  sufficient  station 
on  the  adjaoent  single  line  at  Seamills  at  which 
the  passengers  coald  be  carried,  I  am  compelled 
to  report  that  the  opening  of  the  further  portion 
of  the  Clifton  Extension  Bailway  cannot  be 
sanctioned  without  danger  to  the  pnblio  nsing 
the  same,  by  reason  of  the  incompleteness  of  the 
works. 

The  Master  of  the  Bolls  granted  an  injunction 
restraining  the  Great  Western  and  the  Midland 
Bailway  Companies  from  opening  the  new  line  for 
passenger  traffic  until  after  the  expiration  0f  the 
period  for  whieh  the  Board  of  Trade  had  directed, 
or  mi^t  direct,  auch  opening  to  be  postponed. 

From  this  order  the  railway  companies  ap- 
pealed. 

Thesiger  Q.C.,  Davey,  Q.C.,  and  S.  A.  Gifard, 
for  the  appelMnts.— TheCui  section  of  the  Bailway 
Begulation  Act  1842  has  no  application  to  this 
case,  and  the  jurisdiction  of  the  Board  of  Trade 
never  arose,  for  there  is  no  incompleteness  of  the 
works  of  this  new  line.  The  incompleteness  men- 
tioned in  the  inspector's  report  is  in  the  station 
accommodation  of  a  new  neighbouring  railway, 
which  is  already  opened  for  traffic.   They  cited 

The  Biilwajs  ClansM  ConwUdatira  Aot  (8  Tiot.  o. 

20).  M.  a.  16,  86,92: 
Johnson  v.  Jfidlan«l  Railway  Company,  4  Ex.  367, 

74; 

AttorMyOeneral  r.  OaforA,  Wvnetier,  and  Wtiver. 

hampton  Raihoay  Oonpany,  3  W.  K.  8S0  j 
AttorneU'QensralT.Qreatt^estsrnBaihBaiii  Cmwanv, 

L.  Bep.  7  Ch.  767. 

The  SolicUor-Qeneral  (Sir  Hardinge  Qiffard, 
Q.C.),  A.  B.  MtUo',  Q.C.,  and  Rigby,  for  the 
respondents. — ^The  Board  of  Trade  has  exclnsive 
jurisdiction  in  t^s  matter,  and  the  court  has  no 
jurisdiction  to  interim.  The  inspector  reports 
the  total  absence  of  oertoin  neoessary  station 
accommodation,  and  that  was  snffioient  gronnd  for 
reporting  that  the  works  were  incomplete. 

Davey,  Q.C.,  in  reply. 

Jakes,  L.J. — I  am  of  opinion  that  the  judgment 
ci  the  Ibater  of  the  Bolts  in  this  case  cannot  be 
disturbed.  It  is  very  important,  no  doubt,  that 
all  these  special  jansdiotions  and  powers  which 
aro  given  tb  departments  of  the  Govera-uent, 
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which  are  given  to  omcers  in  the  departments  m 
the  CrOTenioent,  sad  to  other  bodies  of  tba^:  kind, 
shoald  not  be  exceeded,  and  that  those  bodies 
should  keep  themselTes  withm  the  juriediction 
which  is  given  to  them.  But  as  it  is  iraportemt 
that  they  should  do  so,  it  appears  to  me  that  it 
is  no  less  important  that  we  should  set  them  the 
example  of  keeping  ourselves  within  oar  proper 
jarisdictioo,  and  I  am  of  opinion  that  we  have  no 
jurisdiction  to  act  as  judges  on  appeal  from  a  find- 
ing of  the  Board  of  Tr^e  on  tne  facts  properlj 
bronght  before  the  Board  in  these  matters,  and 
that  we  ought  not  to  try  to  find  reasons  for  sub- 
scitnting  otir  jadgmmt  and  decision  for  their 
iadgment  ttnd  decision  on  the  matter.  The  Aot  of 
Parliament  says :  "  If  the  officer  or  officers  ap* 
pointed  by  the  Lords  of  the  said  Committee " — 
that  is  now  the  Board  of  Trade — "  to  inspect  any 
sach  railway  or  portion  of  railway  shall,  after 
inspection  thereof,  report  in  writing  to  the  Lords 
of  the  said  Committee  that  in  his  or  their  opinion 
the  opening  of  the  same  would  be  attended  with 
danger  to  the  public  using  the  same  by  reason  of 
the  incompleteness  of  the  works  or  permanent 
way,  or  the  insufficienoy  of  the  establishment  for 
working  snch  railway,  together  with  the  ground 
of  such  opinion  "—if  lie  reports  that  together  with 
the  grounds  of  such  opinion,  "  it  shall  be  lawf  at 
for  the  Lords  of  the  said  Committee  "  and  so  on 
to  order  and  direct  the  company  to  whom  snoh 
xailwaj  shall  belong  to  postpone  snch  opening  " 
for  Buoh  time  as  is  theVwn  mentioned.  lUtat  is  to 
say,  if  the  officer  shall  make  a  report  tlmfc  in 
his  opinion,  by  reason  of  the  incompleteoesB  of 
the  works  there  woold  be  danger,  and  shall 
accompany  that  opinion  with  the  reasons  for  it,  it 
shall  be  lawful  for  the  Lords  of  the  Committee  to 
make  the  order  In  the  present  case  the  inspector 
has  made  a  report  saying  in  terms :  "  I  am  com- 
pelled to  report "— whioh  in  plain  common  English 
means,  I  do  report — "that  the  opening  of  the 
farther  portion  of  the  Clifton  Extension  Railway 
cannot  be  sanctioned  without  danger  to  the  public 
using  the  same  by  reason  of  the  incompleteness  of 
the  works."  He  has  made  that  report,  and  has  sent 
that  report,  together  with  {the  grounds  of  his 
opinion,  to  the  Lords  of  the  Oominittce.  They 
hare  had  before  them  the  (proand  on  which  that 
opinioa  was  Ibrmed,  and  having  that  before  them 
th^  have  come  to  the  conclusion  that  they  ongbt 
to  exercise  the  power  given  tbem  by  the  Act  of 
Parliament,  and  they  have  exercised  such  power 
accordingly.  Well,  now  we  are  told  that  if  we 
read  not  only  the  sentence  which  I  have  road  bnt 
the  whole  of  the  preceding  sentenoes,  wo  shall 
find  that  he  has  not  in  enect  reported  that  the 
opening  would  be  attended  with  danger  to  the 
pablio  by  reason  of  the  incompleteness  of  the 
works,  that  is  to  say,  that  he  did  not  mean  it,  that 
he  onght  not  and  oould  not  have  meant  it.  That 
seems  to  me  really  to  be  as  much  to  say  that 
tiie  grounds  which  he  has  alleged  for  forming  that 
opinion  are  not  sufficient  grounds,  although  the 
Board  of  Trade  who  have  had  the  matter  before 
tbem  under  the  Act  of  I^lismeDt  have  oome  to 
th^  oondnsion  that  the  grounds  are  suffioient.  Of 
oooTM  they  most  have  oome  to  that  oouclnsion 
before  ^ey  acted  on  the  report  and  opinion  of 
their  own  officer.  If  tiaA  is  so,  it  Beams  to  me 
Uiat  we  are  realty  invited  to  try  Ifhe  validity  or 
insufficienoy  of  the  grounds  on  whioh  they  have 
formed  their  opinitm.  Though  tho  inspector  pro- 


fessed to  report  it,  be  did  not  report  tliac  re- 
works were  msufficient.  What  he  reported  wa» 
that  something  upon  a  neighbouring  railway  was- 
inadequate.  That  is  what  he  really  reported,  and 
it  appears  to  me  that  that  was  merely  used  ss  a 
means  of  compelling  the  railway  company  to- 
complete  and  m^e  adequate  that  whica  is 
now  incomplete  and  inadeqn&te.  I  do  not  know 
where  we  should  be  landed  if  we  were  to  encourage 
litigation  on  this  matter,  and  say  that  this  is  a  very 
clear  case  of  an  improper  conclusion.  Of  course  I 
do  not  say  that  I  have  not  any  right  to  aay  that 
this  is  a  very  clear  case  of  tlie  Inspector  having 
drawn  an  improper  conclusion  from  uie  fbcts;  but 
then  the  next  case  would  be  someUiing  not  so  clears 
another  case  would  be  something  not  so  dear  as 
that,  and  the  result  would  be  that  in  every  ease 
in  which  a  report  of  this  class  was  made  to  the 
Board  of  Trade  and  they  acted  on  it,  the  whole 
matter  would  be  brought  within  the  jurisdiodon  of 
the  ordinary  courts  of  law  which,  in  my  optnitxi, 
was  not  the  intention  of  the  Legislature,  and  which 
it  onght  not  to  be  our  desire  to  do.  I  am  of 
opinion,  therefore,  that  the  order  of  the  Uaster  ttf 
the  Bolls  was  right,  and  that  his  judgment  oa^t 
to  be  affirmed. 

BagqaXL&t,  J.A. — The  question  for  our  decisi<Hi 
is  whether  the  Great  Western  and  the  llidlaud 
Bailway  Gompames  are  bound  by  the  order  of  th» 
Board  of  Trade  of  the  7th  July  1876,  by  which 
fch^  were  -prohibited  fhnn  openinR  the  Clifton 
Extension  Bailway  between  the  GUffeon  DiMrna 
Station  and  the  Sneyd  Park  Junction  for  certain 
periods  named  in  th^  order.  Now  to  make  the 
order  of  the  Board  of  Trade  InncUng  on  the  Com* 
paniea  it  must  have  been  founded  on  a  report  of 
one  of  their  inspectors  made  in  pursuance  of  the  6th 
section  of  the  Act  of  the  5^6  Vict,  a  55,  and  the 
jurisdiction  of  the  Board  of  Trade  to  prohilnt  thb 
opening  of  a  nulway  only  arises  upon  the  in- 
spector's reporting  in  the  terms  of  the  section  in 
question,  that  by  reason  of  the  incomi^teness  of 
the  works  or  permanent  way,  or  the  insufficiency 
of  the  establishment  for  working  the  rwlway,  there 
would  be  danger  to  the  public  in  opening  it,  and 
the  report  has  also  to  be  aocompanied  with  a  state- 
ment of  the  grounds  upon  which  his  opini(Ki  waa 
founded.  I  entirely  assent  to  what  has  &lhn 
ftxnn  the  Lord  Justice,  that  where  the  juriadietioa 
of  the  Board  of  iTrade  baa  been  [»t^>erlj  exereiaad, 
tbat  is  to  say,  when  it  has  been  exercaaed  an  a 
report  properly  made  under  the  provisions  of  the 
Act,  neither  this  court  nor  any  court  of  the  Chan- 
cery Division  nor  any  other  court  has  any  jurisdic- 
tion to  question  it  or  revise  it.  The  simple  ques^ 
tion  appears  to  me  to  be  whether  this  report  oT 
Colonel  YoUand  is  a  report  in  accordanoe  with 
the  provisions  of  the  Act  of  Parliament.  Now.  as 
I  have  said  before,  the  jnrisdiotion  of  the  Bo^rd  of 
Trade  only  arises  upon  a  report  being  made  within 
the  provisions  of  the  Act  of  Parliament  The  Act 
does  not  merely  provide  for  a  report  being  made 
generally;  it  must  be  a  reprart  of  there  being 
dauger,  in  the  opinion  of  the  inspectn:,  in  thft 
opening  of  the  railway  from  one  of  two  cansea :  in- 
complete Qees  in  the  works  of  the  permanent  way, 
m  we  insufficiencrf  of '  the  eatabSshraenta  for 
working  it,  and  the  reasons  le  to  be  given  and 
the  grounds  to  be  assi^ed  for  the  opioimi  npoa 
either  of  tbose  two  points  or  both  of  them.  I  d» 
not  think  it  was  intended  to  be  a  matter  of  im* 
materiality  what  tho  reasons  were.  I  ti^k  it  was 
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intended  that  there  should  be  fall  and  snfficient 
reasons  assigned,  becanse  by  a  proviso  at  the  end 
-of  the  section,  the  order  is  not  to  become  binding 
•on.  the  oompany  until  snch  time  as  they  have  had  a 
copy  oC  the  report  furnished  so  them,  the  object  of 
that  proTiBo  being,  I  shonld  apprehend,  that  they 
may  have  an  opportunity  of  knowing  in  what 
respects  their  works  are  inoomplete  or  their  estab- 
lishment is  insn£Bcient.   Therefore,  I  apprehend, 
we  mnst  look  on  the  reasons  as  a  substantial  part 
■of  the  report.    Well,  now,  Colonel  Yolland,  in 
making  his  report,  has  said  that  the  opening  oE  the 
further  portion  of  the  Clifton  Extonsiou  Bailway 
<annot  be  sanctioned  without  danger  to  the  pnblic 
Tuing  the  same  by  reason  of  the  inoempletenees  of 
the  works-   Now,  if  that  bad  been  the  whole  of 
the  report  it  would  have  been  difflcnlt  to  say  that 
he  had  not  in  terms  complied  with  the  provisions 
of  the  section.   He  says  it  wonld  be  accompanied 
vitli  danger  to  the  pnblic  by  reason  of  the  mcom- 
^eteness  of  the  works.  That  is  in  some  sense  the 
reason  he  has  assigned ;  but  then,  those  words  are 
introdnced  by  the  expression    "  for  a  reason," 
which  he  has  previously  assigned,  "I  am  com- 
pelled to  make  this  report."   lhat  drives  us  back 
to  what  is  the  reason  be  has  previously  assigned. 
He  bos  assigned  as  his  reason  that  as  there  is  no 
station  at  Sneyd  Park  Junction,  and  as  there  is  no 
snfScient  station  at  Seamills,  therefore  he  has  come 
to  the  conclusion  that  the  opening  of  the  line 
would  bo  unsafe.   Then  i^fain,  if  he  had  confined 
himseirto  saying  "as  there  is  no  station  at  the 
Sneyd  Park  Junction,  T  consider  it  wonld  be  nn- 
safe  to  open  the  line,"  the  absence  of  that  stadon 
might  be  a  very  insufficient  reason  for  his  report- 
ing that  the  opening  of  the  line  would  be  unsafe; 
but  I  apprehend  it  wonld  be  a  reason  with  which 
the  Board  of  Trade  and  the  Board  of  Trade  alone 
wonld  have  jurisdiction  to  deal.  But  the  inspector 
has  not  confined  his  report  to  that ;  he  has  shown 
that  there  might  be  a  substitute  for  the  station  at 
Sneyd  Park,  namely,  a  sufBcient  station  at  Sea- 
milln.  Now,  he  has  preriously  pointed  out  in  what 
respect  the  station  at  Seamills  is  insufBcient ;  it 
has  only  got  a  platform  160  feet  long,  whereas  the 
plittforms  on  the  Clifton  Extension  Bailway  are 
■400  feet  long.    I  think  it  is  a  fair  inference  from 
that,  that  if  he  considers  that  the  platforms  which 
he  found  at  Seamills  station  ought  to  be  made  400 
feet  long  instead  of  being  only  150  feet  loug  then 
tiie  reason  for  holding  that  the  opening  of  the  line 
would  be  unsafe  for  the  public  would  have  been 
removed  if  the  station  at  Seamills  were  so  altered ; 
but  then  the  certificate  is  this,  that  the  openin;^  of 
the  new  line  between  the  Clifton  Downs  Station 
And  the  Sneyd  Park  Junction  cannot  be  sanctioned 
wlthoQt  danger  to  the  public  using  tfie'same  by 
virtue  of  there  being  a  want  of  sufficient  accom- 
modation at  Seamuls,  for  he  says  that  if  there 
were  snfficient  accommodation  nt  Seamills,  that 
wonld  remove  the  necessity  for  the  station  at  the 
Sneyd  Park  Junction.    I  must  confess  it  appears 
to  me  that  that  it  is  a  veir  unsatisfactory  reason 
to  give,  and  I  think  also  that  if  I  had  myself  to 
exercise  my  discretion  on  it — I  do  not  think  I  am 
>   chlled  to  do  BO  now — I  should  very  much  question 
whether  this  was  not  an  nmabisniDtory  report.  At 
the  same  time  I  am  bound  to  say  that  I  think  we 
ought  to  he  very  cu^ol  in  dealing  with  doou- 
uents  of  this  kind  which  are  prepared  under  the 
direotibn  of  an  Aet  of  Parliagienti  and  on  which 
^ge  pnblic  bodies  are  tp  be  put  in  motioD,  and  in 
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this  case  have  been  put  in  motion,  and  we  ought 
to  consider  the  ftill  and  complete  discretion  of  the 
Board  of  Trade,  as  far  as  re^rds  what  is  contained 
in  this  report.  I  should  feel  very  loth,  indeed,  to 
come  to  a  different  conclusion  to  that  at  which  we 
have  arrived,  and  therefore  for  this  reason,  though 
with  very  considerable  doubt  and  hesitation,  I 
think  we  must  consider  the  report  as  one  made 
within  the  provisions  of  the  6th  section  of 
the  Act,  and  if  it  is  a  report  so  made,  the 
jarisdiction  of  the  Board  of  Trade  arises,  and  over 
that  jurisdiction  we  have  no  control. 

Bramwell,  J.A. — I  am  of  the  same  opinion.  If 
the  inspector  has  reported  danger  from  'the  in- 
completeness of  the  works  and  has  given  reasons 
to  the  Bo^d  of  Trade,  we  cannot  examine  into  tho 
matter  at  all.  Now  be  has  reported  in  words  that 
there  is  dan^r,  not  following  exactly  the  words  of 
the  Act  of  Parliament,  but  snbstantiallT  he  has 
reported  that  there  would  be  danger  to  the  public 
from  the  opening  <^  the  line,  from  the  incomplete- 
aesB  of  the  works ;  bat  it  is  said  that  althoi^fh  he 
has  done  so  in  words,  ho  has  not  realty  done  so  in 
fact,  because  the  contest  shows  he  does  not  report 
that  the  works  are  incomplete.  In  my  opinion  it 
is  enough  that  he  has  done  so  in  words— that  he 
has  found  it  as  a  fact— although  he  may  have 
shown  that  his  oonolasion  is  an  erroneous  one.  If, 
indeed,  he  bad  stated  facts  only,  and  had  left  it  to 
the  Board  of  Trade  to  draw  their  conclusion 
whether  the  works  were  incomplete  and  there 
wonld  be  danger,  as  for  instance,  if  he  said,  "£ 
find  there  is  no  station"  and  no  more,  or,  "I  find 
there  is  no  station  at  suoh  a  point  and  that^  there 
will  be  danger  to  the  public  from  the  opening  of 
the  railway,"  then  the  qnestion  wonld  have  ansen 
whether  that  was  a  finding  that  the  worics  wa« 
incomplete.  He  has  not,  however,  fbund  the  foots 
and  leK  others  to  draw  the  conclusion,  bnt  he  has 
found  the  conolasion  as  a  matter  of  foot  and  com- 
plied with  the  provisions  of  the  Act  of  Parliament. 
He  gives  his  reason  afterwards,  which  I  think  a 
had  one.  I  am  really  sony  for  the  conclusion  I  come 
to.  It  is  perhaps  in  one  sense  a  very  narrow  and 
technical  one,  because  a  very  sli^t  alteration  in 
,  the  words  would  have  made  me  take  a  vwy  difEerent 
view  of  the  case  from  that  which  I  have  done,  and 
I  am  not  only  soiry  for  that  reason,  but  sorry  for 
the  reason  given  by  Sir  Bichard  Baggallay.  namely, 
that  it  is  clear  to  my  mind  that  this  is  an  er" 
roneous  decision.  Do  not  let  it  be  supposed  for  a 
moment  that  I  say  a  station  is  not  desirable  at  this 
junction  or  at  the  other  place,  m  that  I  set  np  my 
judgment  agaumt  that  of  Gotonel  Ydland.  He 
moat  Imow  a  veiT  gveat  deal  mora  abont  it  than  I 
do ;  but  I  am  satisfied  in  point  of  law  that  in  find- 
ing these  worira  were  inoomplete  becaoae  there  wns 
no  station  there,  he  misconsfcroed  the  Act  of 
Parliament,  and  found  that  wbioh  the  foots  did  not 
justify  him  in  findii^. 

Jahes,  L.J.— The  appeal  will  be  dismissed  wiHi 

coats. 

Solicitors  for  the  aj^lants,  S.  IL  Nelson. 

Solicitors  for  the  respondontii  BaUeiion  io  Um 
Board  0/  Trade. 
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tfofulay,  Jkc  18, 1876. 
(Before  Jahbs,  LJ.,  Baggauat  and  Bbjcti,  JJ.A.) 
HoFB  V.  The  Iktbknatioval  Finabcui 
Society,  (a) 

Company— iZMt^ufioM/br dtmmi'f^tn^  eaptfoZ  6jr 
hwmng  vip  bJmtm— Ultra  virta— Action  by  share- 
hoUkr-'J^eiture  of  »hare$^InJunctwn^The 
Companiet'  Ad  1862,  «<rf.  6—2^  Companies' 
Aet  1867.  w.  9, 13. 

Th»  Aareholder$  of  a  eompany^oMed  a  apteialre- 
recolution  authorising  ««  dtnetort  to  expend  a 
large  portion  of  the  company's  assets  in  pur- 
chasing tha  shares  of  those  shareholders  tcho 
dtsiredto  wiihdrato  from  the  concern,  the  avmoed 
objeei  of  the  resolution  being  to  effect  a  gradual 
winding-up  of  the  company,  Tlie  arUdss  of 
assodaiion  contained  no  clause  atUkoristrig  any 
such  diminution  of  the  company's  assets,  but  con- 
iained  a  dause  empowering  the  directors,  with  the 
sanction  ofageneral  meeting,  to  forfeit  the  shares 
of  any  shareholder  who  directly  or  indireetiy 
eommsnced  or  earried  on  any  action  against  the 
dWeOors  or  ihs  eommmj/.  A  shareholder  having 
commmeed  an  aehon  against  diredors  and 
dte  eonypcmy  to  restrain  the  earryinj^  ouiqf  As 
eAova  rnolutiont  hi*  shares  were  forfeit^ 

Held  {affirming  &e  decision  of  V.C.  Saeon)  that 
Ae  resoUUion  was  ultra  vires,  aiul  that  it  was 
the  dtUy  of  (he  Aareholder  to  prevent  tJie  directors 

/from  corrjmv  H  inlto  efed. 

jStf^  olfo,  &ioX  the  forfiUure  of  the  shares  did  not 
d^ive  tha  shareliolder  of  his  right  to  prevent  the 
ap^ieaiion  of  the  eowjiani/*'  aseets  to  an  illegal 
purpose. 

This  was  an  appeal  from  an  order  of  V.C.  Bacon 
granting  an  iiynnction  restraining  the  Inter- 
national Financial  Society  from  carrying  out  a 
special  resolatioa  empowering  the  directors  to 
bay  up  the  shares  of  shareholders  willing  to  retire 
from  the  company.  The  facts  are  fully  set  forth 
in  the  report  of  uie  oase  in  tke  court  below,  ante, 
623. 

G<4ion,  Q.C.,  Davey,  Q.C.,  and  Macnaghten  for 
the  appelluits,  oontended  that  the  scheme  was 
perfectly  honest  and  bond^,  as  a  means  of  pre- 
venting a  windiug-ap,  which,  would  be  injnricus 
to  interests  of  the  shareholders.  A  power  to 
buy  np  and  acoq>t  snrrenders  of  shares  was  not 
per  se  illegal ;  and  it  was  not  prohibited  by  the 
Gompanrar  Act  1862  to  introduoe  by  special  re- 
aolimm  a  power  to  that  effect  when  it  was  not 
oontaaned  in  the  original  artioles  'of  the  associa- 
ticm.  where  it  wonld  have  been  valid.  They 
cited:  > 

Snsll's  ease,  16  L.  T.  Bsp.  K.  S.  86;  L.  Bap.  5, 
Ch.  App.  28 ; 

TsasdaW»  cats,  29  L.  T.  B^.  K.  8.  707  ;  L.  Bep.  0, 
Oh.  App.  54 ; 

Wright' t  ease,  L.  B«s.  12  Eq.  886 ; 

QsmibsU't  COM,  L.  Bsp.  9  Ch.        19 ; 
BaoUsr  on  CompaaiM,  p.  77. 

Kaig,  Q.O.,  Hemming,  Q.C.,  and  E.  Cutler  for  the 
plaintiff,  submitted  that  the  scheme,  being  in 
effect  an  alteration  of  the  conditions  aa  to  share 
capital,  contained  in  the  memorandum  of  associa- 
tion, was  vHra  vires,  and  incapable  of  being  con- 
flmud  even  by  special  resolution  at  a  general 
meeting.  If  it  was  thought  to  give  Tslidity  to  the 
scheme  as  being  a  redaction  capital,  then  it  was 
equally  invi^id,  having  regard  to  the  provisions  of 

-     (a)  BtpottvA  tr  X.  B.  BocBi,  Xs^.,  BuriiUmt-LsiT. 


[Oi.  w  An- 


the  Companies  Act  1867,  from  ihe  way  in  wiad  i; 
bad  been  attempted  to  cany  it  ont.  The^  B^ 
f erred  to: 

AstAiuty  Baihoay,  te..  Company  t.  JUdu^SSL.!. 

B^>.,N.8.  «50;  L.Bep.7.  £.  *I.  Avp.«B: 
Foss  V.  Hairboltle,  8  Han,  461 ; 
Seottv.  A««ry,&H.o(  L.0U.8U; 
Baoklflr  OB  Compaoiss,  p.  549 ; 
liadlsv  on  Ffertainhip.  p.  757 1 
The  Oompaaies*  Act  1887,  aa. »,  IX 

Cotton,  Q.G.,  in  reply. 

Jamss,  L.J. — I  am  of  opuiioD  that  the  ndarof 
the  Vice- Chancellor  in  this  oftsa  oagkt  to  be 
affirmed.  Mr.  Kay,  it  appears  to  me,  has  socweH 
in  placing  his  opponents  on  the  homa  of  a  ddenraw 
Either  this  is  a  purchase  of  sharea  in  the  seam  of 
trafficking  in  shares,  which  is  &  pnrchase  bcc 
authorise  by  the  memorandnm  of  asaodstm* 
or  it  is  an  extinguishment  of   the  afaarea,  and 
therefore,  a  redaction  of  the  capital  of  the  cob- 
pany.   But  it  appears  to  me.  and  did  appearto  mt 
from  the  first,  and  the  argument  has  strengthosi 
me  in  that  opinion,  that  looking  at  the  traasK- 
tions  and  the  substance  of  them,  it  ia  reallf— 
however  h<me8tly  it  may  be  mmongsfe  these  P*rt>K 
for  I  dare  say  they  tboodnt  mo  barm  wonla  etsae 
of  it — a  scheme  to  diviu  the  asaeta  betwem  die 
shaniioldnra  nnder  Hm  guise  of  the  compsay's 
pnrchase  of  the  shares ;  a  device  in  fact  to  ends 
the  provisions  of  the  law  for  redaction  of  capissl. 
The  Yice  Chancellor  was  right  in  saying  Aet 
that  cannot  be  done  either  in  the  form  of  sddi- 
tional  articles  or  otherwise.    Whj  the  Jjegislacun 
thoaght  fit  to  prevent  the  reduction  ot  c^iital,  I 
do  not  know.    There  may  have  been  very  piod 
reasons  for  it.     The  Legislature  has  made  exptoir: 
provisione  for  preventing  the  redaction  at  capitil 
in  these  limited  companies,  except  in  a  parttour 
manner,  and  witb  particular  saf^fnanu  for  ths 
protection  of  trade.    That  has  not  been  done  bcR. 
As  it  seems  to  me  there  was  an  attempt  to  do  ita 
another  mode  and  without  thoae  aafegaanls.  See^ 
we  have  been  refnred  to  aevend  cases  in  wW 
Burrenden  of  shares,  and  Kpower  to  aoo^  mf- 
renders  of  sfaarei,  and  the  more  iw>iiinMwi  csm 
to  declare  a  forfeiture  d  shares  wd  to  iml  itt 
those,  have  been  held  to  be  goad.    I  am  leportad 
to  have  said  in  one  case  that  the  power  to  pet- 
chase  shares  wonld  be  good.    I  am  not  qaite  saie 
whether  that  was  not  too  wide  a  deduction  fm 
the  oases  to  which  I  was  then  referring,  and  tkit 
it  was  not  necessary  for  the  decuion  of  the  essa 
But,  however  that  may  be,  allowing  a  coowaBy. 
which  is  after  all  a  distinct  person  from  its  shsR- 
hoiders,  in  dealing  with  an  individual  ^lareboUer, 
to  do  tlut  which  was  rightundertfae  cxrcnmstaaeci; 
namely,  to  accept  the  surrender  from  the  sbue- 
holder  who  could  not  pay,  and  to  releoae  him  fcwa 
some  other  faamin — dealing  with  one  indir^oil 
ehardialder — toat  might  be  good  ahhon^  »■ 
diieotly,  and  to  a  small  eztNtt,  it  may  be  muIb 
have  diminished  tba  ca^taL    Of  oonzae  As 
diminishment  <^  the  capital  would  not  be  the 
object     a  thing  of  that  kind,  and  it  would  aot  kt 
the  intention  of  the  Legislature  to  interfinnB  viU 
ordinary  matters  ot  business  of  that  kind.  The 
cases  referred  to  seem  to  me  to  afford  no  kiad  d 
ooloar  for  a  transaction  like  this  in  which  oat  d 
150.000  shares,  100,000  sharea  might  have  baa 
pr<^>ely  intended  td  be  extiaguiahed.  and  wUek 
under  the  purchase  ought  to  be  extinguAsd.  I 
think  witlu>ut  reference  to  what  passed  at  At 
meeting,  the  reeolatitHu  are  dq  the  fMeief  Ihes^ 
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vltra  viret ;  but  I  will  refer  to  what  passed  at  the 
zneetiiig  to  this  extent,  that  independently  ot  any- 
thing said  or  done  by  the  solicitor  or  by  the 
directors  there,  it  seems  to  me  very  qnestionable  at 
least,  whether  any  resolution  passed  at  any  meet- 
ing of  shareholders  would  be  a  valid  resolution  if 
ili  was  intended  to  reaalt  in  their  dividing  the 
i^cts  between  them,  or  in  their  reaeiviiiK  some 
peoaniary  ccmsideration  Yfy  the  result  Of  the  vote 
which  they  were  then  passing. 

Haggaixat,  J.A. — I  am  of  the  same  opinion.  It 
appears  to  me  the  resolutions  which  were  passed 
on  the  24th  Aug.,  and  which  were  confirmed  on 
the  21st  Sept.  last,  were,  in  substance,  resolutions 
for  the  reduction  of  the  capital  of  the  company. 
No  doubt  it  might  have  been  done  with  a  view  to 
the  winding-up  of  the  company  in  preference  to 
what  is  called  the  process  of  winding-up,  but 
they  were  in  substance  resolutions  to  rednce  the 
<»pital  of  the  company  which  then  consisted  of 
one  million  and  a  half  to  an  extent  not  exceeding 
one  million.   Now,  I  am  of  opinion  that  at  the 
tinie  when  those  resolutions  were  passed,  there 
was  no  power  to  redace  the  capital  of  the  com- 
pany, except  hy  pursuing  the  course  pointed  out 
the  Act  of  1867.   The  Act  which  vras  in  force 
until  tfie  Aot  of  1867  was  passed  was  that  of 
1862,  which  expressly  provided  that  no  alteration 
ahonid  be  made  by  the  company  in  the  conditions 
contained  in  the  memoruidum  of  association, 
except  those  which  were  previously  mentioned, 
whiw  included  the  increase  of  the  capital  of  the 
company,  but  did  not  include  its  decrease.  And 
indeed,  in  1868,  that  course  seems  to  have  been 
pnrsaed  bv  the  company,  for,  when  it  was  de- 
termined then  to  reduce  the  capital  from  three 
millions  to  one  million  and  a  half,  having  first  of 
^1  varied  the  articles  of  association  in  a  form 
which  provided  that  the  coqspaoy  might  from 
time  to  time,  by  special  resolutions,  modify  the 
condition  contained  in  the  memorandum  of  asso- 
ciation so  as  to  rednce  its  capital  by  passing  one 
of  the  resolntims  confined  to  one  o(  the  terms  of 
the  Act  of  1867,  it  tiien  proceeded  by  a  seoond 
resolution  to  rosolTe  that  the  capital  of  the  com- 
pany should  be  reduced  from  three  millions  to 
one  million  and  a  half.    These  appear  to  have 
been    regularly  registered  and   confirmed  in 
manner  pointed  out  by  the  Act  of  Parliament. 
That  is  the  way,  and  I  think  the  only  way  in 
which  at  the  present  time  the  capital  should  be 
reduced.   I  woe  auxtouE  during  one  portion  of 
the  argument  to  ascerttun  whether  the  point  was 
still  open  with  regard  to  the  intention  to  apply 
for  a  confirmation  of  what  had  been  done,  but  I 
was  distinctly  answered — I  think  by  Mr.  Davey — 
that  they  rested  their  case  on  the  present  occasion 
on  the  ground  that  wh<^  was  intended  to  be  done 
by  those  resolutions  was  not  a  reduction  of  the 
capital.    The  case  of  Ex  parte  Teetdale  and 
CamphelTt  case  have  been  referred  to  in  the 
course  of  the  argument,  but  they  do  not  appear 
tc  me  really  to  have  an^  material  bearing  on  the 
case  now  under  consideration.    In  Ex  parte 
Teetdale   the   resolotions  were   only_  for  the 
surrender  of  certain  shares  in  the  capital  of  the 
company  in  exchange  for  another  issne  of  shares 
in  toe  capital  of  the  sam^  company,  and  the 
resolutions  were  assented  to  by  all  the  share- 
holders, and  it  is  so  expressly  stated  in  the  case. 
The  amount  of  capital  uncalled  up  was  inoreased 
•  by  the  effect  Of  the  resolation,  so  that  the  credi- 


tors really  suffered  no  injury  from  it,  and  the 
transaction  songht  to  be  impeached,  as  for  as 
regards  the  particular  individual,  had  taken  place 
seven  years  before,  and  everybody  had  acted  upon 
the  faith  of  it.  I  think  there  were  sufficient 
gronnds  in  that  caw  to  come  to  tiie  derision 
which  was  arrived  at.  The  facts  in  OamfpheU'B 
case  were  somewhat  different,  for  in  that  case,  and 
also  in  HippitZey's  case,  which  was  disposed  of  at 
the^  same  time,  each  <^  the  parties  to  the  trans- 
action had  accepted  the  shares  on  the  fitith  of  the 
resolution,  and  did  not  take  proceedings  to  escape 
from  liability  for  sAveral  years  afterwards.  That 
appears  to  me  pltun  tnm.  Xiord  Selbome's  ob- 
servations in  the  course  of  bis  judgment,  in 
which  he  says,  "  It  appears,  however,  to  us,  upon 
the  evidence  as  it  now  stands,  that  as  a  matter  of 
fact,  the  Bank  of  Hindnstan  did  really  and  hond 
fide  acquire  and  purchase  (by  a  title  which, 
though  originally  defective  as  against  some  of 
the  shareholders  in  the  Imperial  Bank,  was  in  the 
end  confirmed  so  as  to  become  unimpeachable) 
the  business  and  property  of  the  Imperial  Bank.'" 
It  was  confirmed  oy  the  action  of  the  parties  who 
thought  at  &e  time  to  escape  from  liability.  On 
the  wh<^e,  I  Uiink  the  ocnduuon  arrived  at  by 
the  'Vice-Chano^or  is  correct,  and  that  this 
appeal  most  be  dismissed. 

BsETT,  J.  A. — If  these  resolutions  be  made  to 
have  the  force  of  articles,  by  reason  of  their  being 
passed  according  to  the  provisions  of  sections  50 
and  51,  without  modification  by  vray  of  altering 
any  conditions  contuned  in  the  memorandum  of 
association,  they  are  void  by  reason  of  the  12th 
section  of  the  Companies  Act  of  1862 — I  mean,  if 
they  altered  or  modified  any  conditions  of  ihe 
memorandum,  which  is  forbidden  by  that  section. 
Now,  it  baa  been  said  that  even  although  some  of 
these  resolutions  would  have  that  effect,  yet  that 
others  would  not,  and  that  the  result  ought  to  be 
th&t  only  part  of  these  resolutions  snoold  be 
dedared  void ;  but  it  seems  to  me  that  it  would 
be  wrong  to  consider  these  resolntions  as  distinct 
resolotions.  They  are  in  effect,  all  one  resolution 
for  the  purpose  of  producing  a  desired  result,  and 
they  must  he  considered  as  a  whole  as  if  thciy 
were  one  article.  Now,  I  think  that  the  amount 
of  capital  which  may  be  embarked  in  a  company, 
and  which  amount  is  named  in  the  memorandum 
of  association,  is  a  condition  of  the  memorandum 
of  association.  So  also  is  the  kind  of  business 
which  tlie  company  has  to  carry  on.  Both  of  these 
are  conditions  contained  in  the  memorandum  of 
association,  and  the  alteration  of  either  of  these 
conditions  is  an  alteration  forbidden  by  the  12th 
section.  Therefore,  the  question  comes  to  be 
whether  these  resolntions,  taken  as  a  whole,  if 
they  were  to  haVe  the  effect  of  articles,  would 
alter  either  the  amount  of  capital  which  is  named 
in  the  m^onmdnm  association  as  the  amount 
of  capital  which  may  be  embarked  in  the  business, 
or  alter  the  kind  of  business  which  the  company 
in  the  memorandum  of  association  was  framed  to 
carry  on.  Now  if  these  resolutions  do  amount  to 
a  resolution  that  the  shares  which  are  to  be 
purchased  are  not  to  be  re-isaued,  then  if  yoa 
assume  them  to  be  articles— if  you  assume  them 
to  be  binding  articles — no  subsequert  me«ting  can 
re-issue  them,  except  for  the  words  at  the  end  of 
the  second  resolution.  H  they  do  amonut  really 
to  a  prohibition  agwnst  a  re-issufe-Assuming 
them  to  be  binding  article^^t(HfecJftpC^l@@fil4e 
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members  of  the  company  jast  as  mach  as  the 
preeent.  Taking  those  to  be  the  prelimiaary 
deciBions  to  which  Tre  ocght  to  come,  I  agree  with 
the  Lord  Justice,  that  the  dilemma  is  made  perfect ; 
for  if  yon  assame  that  there  was  to  be  a  re-issne 
of  these  shares,  though  t]ie  word  is  not  naed,  yet 
inasmuch  as  Mr.  Kay  has  pointed  oat  that  the 
•hares,  if  they  ftre  to  be  poTchased  from  the  existing 
hcdders,  are  not  cancelled,  thiiy  are  existing  shares ; 
therefore,  the  tadj  way  of  getting  rid  of  them 
agun  18  to  sell  than.  Kow,  it  is  said,  that  a 
selling  of  shares  is  not  of  itself  a  traflBcking  in 
■hareB.  Well,  that  may  be  qnite  tnie.  If  I  make 
a  preaent  of  a  horse  !  cannot  be  said  to  be  dealing 
in  horses,  bat  I  apprdwnd  if  I  bay  a  horse  for 
the  purpose  of  selling  it  again  I  do  deal  in  a 
horse.  So  here,  if  yon  tiuce  that  to  be  the 
reasonable  meaning  of  the  resolation,  then  the 
resolution  is  this,  that  the  company  are  to  bay 
the  shares  for  the  purpose  of  re-selling  them. 
They  do  not  say  so  in  terms,  but  that  is  the 
necessary  effect  of  what  they  intended  to  do  by 
the  resolution.  Then  the  resolution  amounts  to  a 
porchasin^  of  shares  for  the  purpose  c£  selling 
them  again.  That  seems  to  be  a  trafficking  in 
shares,  and  a  cairyiDg  on  of  the  business  which  is 
not  within  the  tenns  of  the  memorandum  of  asso- 
ciation. It  is  tone  that  that  is  not  to  be  a  continuing 
bnnneas — a  regular  business — bat  no  morems  that 
which  was  done  in  die  case  of  the  Aahbury  Carriage 
Company.  That  was  only  to  be  one  transaction ; 
but  because  the  transaction  was  a  business  trans- 
action, not  contemplated  or  mentioned  in  the 
memorandum  of  association,  it  was  not  allowed. 
If  that,  therefore,  was  the  intention  of  this  resolu- 
tioo,  then  it  broke  the  rules,  by  enabling  or  by 
fcmnng  the  company  to  enter  upon  a  business 
wiiich  is  not  mentioned  in  the  memorandum  of 
association.  But,  if  it  was  not  intended  to  re- 
issue these  shares,  then  it  seems  to  me  it  follows 
that  the  amount  of  capital  represented  by  them 
was  necessarily  extingoished.  It  is  true  to  say 
that  the  mere  power  to  accept  a  surrender  does  nob 
alter  tiie  memorandum  of  asBoriatbn — it  is  true  to 
say  that  a  mere  power  of  forfeiture  does  not,  be- 
canae  it  is  only  accepting  a  surrender  from  one 
shareholder,  for  the  purpose  of  procuriug  another 
shareholder,  or  forfnting  the  shares  of  one  share- 
holder for  the  purpose  <tf  obtfuning  another  share- 
holder. The  amount  of  capital  issuable,  or  which 
the  company  has  power  to  issue,  is  not  modified  at 
all ;  but,  in  this  case,  if  these  100,000  shares  are 
to  be  parohased  in  the  way  contemplated  by  these 
resolutions,  and  are  never  to  be  issued  again,  then 
that  which  was  a  capital  of  tho  company  of 
l,500,000i.—  that  is,  a  capital  wliich  the  company 
was  capable  of  issuing — if  that  was  the  intention 
of  the  resolutions,  instead  of  1,500,0001.  being 
capable  of  being  issued,  only  500,000^  wonld  have 
been  capable  oE  being  issued.  Therefore  the 
amount  of  capital  which  is  named  in  the  memo* 
randnm  of  association  as  the  issuable  capital  is 
diminished  from  1,500,0001.  to  500,0001.  It  is  true 
that  the  words  of  the  memorandum  of  association 
are  said  not  to  be  intended  to  be  altered ;  but  the 
12th  section  does  not  say  the  memorandum  of 
asBOciaticoi  may  not  be  altered.  It  says  that  you 
may  not  alter  the  conditions  contained  in  the 
memorandum  of  association,  and  if  the  amount  of 
capital  is  one  of  these  conditions,  you  may  not 
alter  that  amount  of  capital.  Therefore,  if  that 
be  the  meaning  of  the  resolutions,  then  they  break 
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the  rule  by  altering  the  amount  of  cajMtal,  miak 
is  tbe  amount  contained  in  the  mmoraodsc  ii 
association.  That  the  resolations  must  mesa  att 
or  the  other  seems  to  me  clear.  It.  is  tme  that  if 
you  read  the  words  in  one  senae.  it  may  be  mU 
that  there  is  a  power  to  reasBne;  bat.  knkiag  li 
the  resolutions  by  themsdves,  and  at  the  itiam 
of  them,  it  seems  to  me  wroa^  aad,  ikmktt, 
impossible  to  come  to  tbe  oondaaian  tint  tbiti 
the  real  intentiim  of  tbe  naolntioM;.  ^  m! 
intention  was  to  «ij™mi»li  the  amount  cf  mamok 
capital,  and  that  is  an  alteration  of  the  e^kL 
owned  in  the  memonuidiim  of  assoctatioB.  wad,  it 
a  material  alteration,  therefore,  of  the  nmaoiB- 
dam  of  association. 

James,  L.J. — The  appeal  will  be  rc^nsed  viA 
costs. 

Solicitors  for  the  plaintiff,  K>ptaston  and 

guei. 

Solicitors  for  the  defendants,  Buidbam,  Dtdrjm- 
pU  and  Co. 


Wednesday,  Dec.  2<),  1876. 
(Before  Jahbs.  L.J.,  and  Baggaixat  and 
Bkavwell,  J  J_^) 
Hall  v.  Eve.  (a) 
Praetice—Pleadinff—B^iply—Amemdmemi  of  SWf- 
fnent—Bule$  of  Court  1875.  Order*  T7T,  fr. 
14,    18,  19;    SXIV.  r.    2;   iiXFL  r.  3; 
XXXVn.  r.  5. 
To  an  aUian  for  tpedfic  verformanee  of  bb  m/nt- 
ment  to  grant  a  liraae,  ike  defendant*  pUadedtid 
plaintiff  had  committed  breachet  of  the  agrtemai,  j 
ffiving  the  defendants  power  to  determme  H*  I 
Mome,  and  that  tkey  had  determtHML    The  flam- 
tif  by  hia  reply  denied  ike  aUeyad  irgaiAet,ml 
/uriher  sowZ  that  even  if  the  Imob  iU  hnakA$ 
provisiotu  of  the  agnemeai  as  alleged,  yrt  At 
dtfendanta  werenot  nor  leae  atty  of  tkem  ealSid 
by  reaaon  of  the  aUeged  brmtehea,  to  detirmmi 
the  agreement  for  certain  reatome  wjUdk  the  r^l§ 
proceeded  to  ttaie  at  length. 
On  an  application  by  the  defmdamir  lotitriieml 
tite  reply  as  in-egHlar  and  erroneous  in  form  mi 
point  of  pleading. 
Held  {reverwing  the  dedMum  of  Saeon,  V.C.),  thd 
there  teas  nothing  in  the  ruies  of  comrt  to  la>t 
the  plainiiff'i  right  to  state  tckai  faete  be  flM»*i 
in  hie  reply  to  meet  a  defence  by  ejnfetsian  esi 
avoidance,  *o  that  they  were  not  irrtlenad  w 
eeandaloue. 

This  was  an  appeal  from  a  decision  of  Bbcsb, 
Y.C.,  tntlering  the  plaintiff's  r^>^  to  be  set  abae 
as  irrwnlsr  and  erroneous,  and  giving  leave  Id  tbe 
tdaintiff  to  amend  his  etatement  of  Saim. 

The  frets  and  arguments  are  folly  set  finch  ii 
tho  report  of  the  case  in  the  oonrt  bdow  {mte, 
p.  735). 

Sir  ff.  Jackson,  Q.C.  and  C.  Broma.^  far  the 
appellant. 

£av>  Q  C.  and  Morion  Smith  for  the  drfK- 
dants. 

The  following  coses  were  dbed : 

f  arp     H«n(I«rsoit,  SI  L.  T.  Bap.  K.  &  8M : 

2  Oh.  D.  25*; 
London  and  8t.  Katharine  Codb  CWfWf  Mttf- 

polUanRaUway,  aii£«733; 
Watson  T.  RodwtU,  ants  86. 

[Order  XIX,  rr.  1-*.  18, 19^  Order  XXIV.,  ir 


Hall  v.  Ete. 


1,  2 ;  OnJer  XXXVI.,  r.  3 ;  Orfer  XXXVIL,  r.  6, 
■were  ^so  referred  to.] 

Jakes,  L.J.,  said  that  this  case  reminded  him  of 
--a  saying  of  the  late  Mr.  Jacob,  which  he  had  often 
heard  (quoted,  that  the  importance  of  qaestions 
stood  in  this  order :  The  most  important  of  all 
iras  costs  i  the  next  was  practice ;  and  tbe  third, 
which  came  very  fsr  bebmd,  was  the  merits  of 
■the  case.  The  time  occupied  in  the  argument  of 
the  present  case  was  wholly  disproportaonate  to 
its  importance.  The  plaintiff,  by.  his  statement  of 
claim,  said,  "  I  am  entitled  to  specific  performance 
of  a  certain  agreement."  ^e  defendants,  by 
their  statement  of  defence,  said, "  yoa  have  com- 
mitted breaches  of  tbe  agreement  which  entitle  us 
to  pub  an  end  to  it."  The  plaintiff  in  his  reply 
said,  "  Year  allegations  are  not  true,  and  if  they 
are  the  thiogs  which  you  say  I  have  done  I  was 
:iuduced  to  do  by  yon."  It  was  not  questioned 
that  the  plaintiff  was  entitled  to  say  this  in  some 
way  if  it  was  trua  The  only  question  was 
whether  he  was  entitled  to  Eay  it  as  part  of  his 
replication.  Now  Order  XIX.,  rale  2,  said  that 
the  plaintiff  should  deliver  a  statement  of  his 
reply  (if  any)  to  the  defence,  and  there  was  no 
limit  that  his  Lordship  knew  of  as  to  what  might 
be  said  in  the  reply,  jexcept  that  it  mast  not  be 
irreleraat  or  scandalous,  or  anything  which  the 
court  might  consider  as  tending  to  prejudice, 
embarrass,  or  delay  the  fair  trial  of  the  action. 
The  reply  was  left  as  much  at  large  as  the  state- 
ment of  claim  on  the  defence.  It  was  contended 
that  the  plaintiff  ought  to  hare  said  what  he  bad 
to  say  by  means  of  an  amendment  of  hia  state- 
ment of  claim,  and  of  course  if  the  rules 
had  BO  provided,  the  court  would  be  bound 
by  them.  But  if  the  rules  had  not  so  pro- 
Tided  it  seemed  to  him  moat  illogical  that  the 
plaintiff  should  have  to  do  this.  It  was  no  part 
of  the  statement  of  claipji  to  anticit^te  the  de- 
fence, and  to  state  what  the  plaintiff  would  hare 
to  say  in  answer  to  it.  This  wonld  be  a  return  to 
the  old  system  of  pleading  in  the  Court  of 
Chancery,  which  certunly  ought  not  to  be 
encoiva^ed,  when  the  plaintiff  used  to  allege  in 
his  bill  imaginary  defences  of  tho  defendant,  and 
to  make  charges  in  reply  to  them.  His  Lordship 
was  of  opinion  that  the  reply  was  the  proper 
place  in  whioh  to  meet  a  defence  by  confession 
and  ayoidance.  Tbe  appeal  must  therefore  be 
allowed. 

Baggaluy,  J.A.  was  of  the  same  opinion.  Order 
XIX.,  rule  2,  pointed  out  the  proper  course  to  be 
puEsned  in  ordinary  cases,  and  there  was  no  re- 
striction of  the  generality  of  the  words — no  sug- 
ffestion  that  ther  applied  onl^  to  a  simple  reply. 
Then  rule  4  said  that  forms  similar  to  those  in  the 
Appendix  0  might  be  used,  and  in  that  appendix 
Beveral  forms  of  special  replication  were  given. 
To  one  of  these  forms  a  note  was  added,  tlu^  the 
&ota  stated  in  that  reply  should  in  general  be 
introduced  hj  amendment  into  the  statement  of 
•claim.  It  had  been  argued  that  this  note  showed 
that,  as  a  general  rule,  new  facts  oucrbt  to  be  in- 
troduced by  amendment  and  not  oy  a  epecdil 
reply.  He  read  it  differently.  The  note  was 
added  to  one  only  of  the  forms,  and,  looking 
at  the  facts  stated  in  that  form,  it  was  clear  that 
in  that  partioalar  case  they  would  be  most  conve- 
nienUy  introdnced  by  way  of  amendment.  This 
view  of  Order  XIX.  was  confirmed  by  Orders 
XXIY.  and  XXV.   Rule  2  of  Order  XXIV.  said 


that  no  pleading  snbsequent 
a  joinder  of  issue,  should  be  | 
of  the  court  or  a  judge.  This 
might  contain  something  w 
some  farther  pleading  necesai 
Bbaicweli.,  J.A.  said  he  waj 
this  appeal  must  bo  allowed,  j 
not  influenced  by  any  love 
pleading,  which  for  a  quarter  i 
done  his  best  to  get  nd  of,  a^ 
think  it  had  now  gone.  But  iSj 
so,  and  under  it  this  answi 
would  have  come  in  the  reply«i 
that  you  should  not  leap  befoi 
stile.   It  might  be  a  qnestioq 
ing  should  be  allowed.  Soma, 
there  should  be  no  pleadings,] 
should  merely  state  his  case 
thought  that  the  pleadings 
statement  of  defence;  and  0 
dered  that  they  should  stop  at 
was,  however,  inclined  to  tb 
framed  the  rules  intended  the 
the  replication,  but  he  was  de 
intended  the  pleadings  to  go  ai 
tion.   He  also  thought  that  t 
titled  to  reply  specially,  and  ai 
menta  made  by  tbe  defendi 
rule  2,  seemed  decisive  on  tl 
ported  that  a  reply  might  be  c 
of  issne.   But  it  was  said  that 
it  was  a  matter  for  tho  disoret 
that  the  new  matter  would  be 
introduced  by  amending  the 
It  was  clear  to  his  Lordship's 
not,  and  that  that  was  sho^ 
rale  2,  which  said  that  the  pla 
to  tbe  defendant  a  statement  ( 1 
of  the  relief  to  which  he  da  : 
Now  the  waiver  by  tbe  defei  : 
breach  of  covenant  formed  no  i 
complaint,  or  of  the  relief  whi  : 
wonld  be  illogical  to  place  it  . 
claim,  and  that  it  should  bo  p  i 
tainly  not  compelled  by  the  rr  < 
was  a  misohierons  practice  to  i 
because  the  plaintiff  could  n  i 
would  be  raised,  and  so  was  b*  : 
the  possible  defences  which  d 
must  lead  to  great  length  of  p  i 
he  did  not  much  admire  tn 
which  seemed  to  him  prolls 
that  the  new  matter  was  mac 
veniently,  and  compendiousl 
ing  it  in  the  reply  than  by  i 
ment  of  claim. 

Solicitor  for  the  plaintiff,  S  i 
Solidtors  for  the  defendan  , 


SITTINGS  AT  WBJ  : 
(Before  UsLuan,  L.X,  az 
Bbzit,  JJ.  . 

Feb.  13  and  I 
Glroo  v.  Qm 
Bankrupiey  Act  1869  (32  ^  £ 
— Oompoeition  by  inttdlmai  i 
thip — Gojutructum — Svhte  i 
LiabilUy  of  aitrety. 

(a)  B^poited  bj  F.  B.  Hvicant^  j 


A  Bwrety  who  guarantees  the  payment  of  an  in»tal- 
ment  under  a  composition  reeolutton  ig  not  re- 
leased  by  the  debtor  subeequently  being  adjudi- 
cated bankn^t  at  ilie  suit  of  creditors  who  are 
not  bound  by  the  reaolulion. 
The  creditors  of  B.  agreed  by  resolution  to  accept 
a  composition  payable  by  three  inatalmenta,  the 
last  instalment  to  be  guaranteed  by  defendant. 
By  a  subsequent  deed  of  inspectorehip,  B.  was  to  be 
(Ulowed  to  carry  on  his  busijiess,  but  if  he  made 
d^fauU  the  impeetora  might  apply  for  an  adjudi- 
cation in  banJaruptcy,  or  compel  him  io  a8$ign  hie 
effeeU  to  t&em;  and  the  deedprovided  "  that  in  the 
event  of  the  And  S.  hein^  adjudicated  banJempi 
or  of  a  eonveifonca  or  assignment  of  hie  property 
analects  being  made  or  required  under  the  pro- 
vieiont  of  tJiese  presents  *'  before  pay^nent,  defen- 
dant ehoidd  be  released  from  hie  guarantee. 
B.  wcM  afierwarda  adjudicated  banhnipt  on  the 
petition  of  creditors  not  bound  by  Uie  resolviion. 
Plaintiff,  a  creditor,  sued  on  the  guarantee. 
Held  (a^mina  the  judgment  of  the  Queen's  Bench 
Division),  thai,  defendant's  position  not  being 
altered  by  the  act  of  a  party  to  the  contract  of 
otmrantee,  and  B.'s  bankruptcy  not  having  been 
Drought  about  by  the  inapectora  under  tlie  deed, 
defendant  was  not  diachargedfrom  liabUitif. 
Appeal  from  the  judgment  of  the  Queen's  Bench 
Dirision  (Mellor  andXash.  J  J.),  in  favour  of  the 
plaintiff  on  a  Bpeoial  case. 

The  dedsioD  ot  the  court  below  it  reported 
35  L.  T.  Bep.  N.S.  761,  where  the  case  is  set  oat. 

Benjamin,  Q.C.  and  WiUia,  for  the  defendant.— 
The  position  of  the  defendant  is  altered  by  the 
terms  of  the  oomposition  not  having  been  carried 
out,  and  the  debtor  having  been  made  bfmkrapt, 
and  therefore  he  is  discharged  from  all  liability 
under  the  anarantee :  {Cooper  v.  Joel,  1  Do  G.  F.  & 
3.  240.)  It  is  not  a  question  whether  the  surety 
is  actnally  prejudiced ;  if  his  position  is  altered, 
even  thongh  the  result  may  in  reality  be  to 
benefit  bim,  be  is  discharged.  Here  the  surety 
is  discharged  by  the  express  terms  of  the 
deed,  which  provides  "  That  in  the  event  of 
the  said  Oharlea  Bedell  being  adjudicated 
banknipt  or  of  a  oonveyaooe  or  assignment  of 
hi!  pr^erty  and  effects  being  made  or  required 
under  tne  provisions  of  these  prcwents  before  full 
payment  of  all  the  aforeaud  promissory  notes,  the 
aaid  HeniT  Farrjr  Gilbey  shall  thereupon  stand 
released  from  his  aforesaid  guarantee."  The 
meaning  of  this  clause  is  that  the  surety  is  dis- 
charged  by  a  conveyance  and  assignment  of  the 
debtor's  property  under  the  dem,  or  by  the 
debtor's  bankruptcy,  however  brought  about.  The 
words  "  under  the  provisions  of  these  presents," 
do  not  refer  to  the  words  "  being  adjudicated 
bankrupt."  The  effect  of  holding  Siat  the  defen- 
dant is  not  released  is  that  the  plaintiff  may  sue 
the  defendant  for  the  instalment  of  the  composi- 
ti<m,  the  payment  of  wfaioh  is  guaranteed,  and 
prove  for  his  whole  debt  under  the  bankruptcy. 

C.  BuseeU,  Q.C.  and  EoU,  for  the  plaintiff,  were 
not  called  on. 

Feb.  14.— Baggallat,  J.A.— In  t^is  case  it 
appears  that  a  person  of  the  name  at  Bedell  oarri^ 
on  business  as  a  wine  and  spirit  merchant,  and  not 
bein^  able  to  meet  his  engagements,  presented  a 
petition  for  liquidation  of  his  affairs  by  arrange- 
ment or  composition  under  the  Bankruptcy  Act 
1869.  A  meeting  of  his  creditors  was  helH.  aud  a 
resolution  passed,  by  which  it  was  resolved  that  a 


composition  of  7s.  6d.  in  the  pound  shoald  be 
accepted,  payable  by  certain  instalments,  the  last 
instalment  to  bo  secured  by  the  guarantee  of  the 
defendant.  This  security  was  given  by  the  memo- 
randnm  set  out  in  paragraph  5  of  the  special  case, 
which  was  signed  by  the  defendant.  The  resolu- 
tion was  r«pstered,  and  became  binding  on  all  the 
creditors  who  were  included  in  the  statement  of 
the  debtor  produced  at  the  meeting,  but  not  on 
any  others(a).  The  first  instalment  was  paid,  but 
de&ult  was  made  in  payment  of  the  Becnnd,  and 
before  the  third  became  due,  certain  oreditora  not 
named  in  the  statement  produoed  at  the  meetinn, 
took  proceedings  which  resulted  in  the  bank- 
ruptcy  of  Bed^l.  A  part  of  the  reacdution 
was  that  a  deed  of  inspectorship  should  be 
ezoouted,  by  which  the  debtor  should  carry 
on  his  business  under  the  inspection  oE  certain 
persons  thereby  appointed,  and  a  deed  was 
accordingly  prepared,  and  was  executed  by  some 
of  the  (Teditors,  and  one  portion  of  the  argu- 
ment was  directed  to  the  terms  of  this  deed,  by 
which  it  was  contended  that  the  surety  was  wholly 
released.  The  first  part  of  the  argument  was  that 
under  the  general  circumstances  of  the  case  the 
surety  was  released  from  liability;  it  was  said 
that  Mr.  Gilbey  was  only  surety  on  the  terms  that 
the  oomposition  should  be  earned  oat,  and  there- 
fore is  raleased.  I  cannot  fbUow  chat  argamMit, 
for  the  oonsidention  is  limited  to  the  passing  oC 
the  resoIuMon,  and  the  gnaiuitee  is  left  opea. 
subject  to  the  jjossibility  of  a  variety  of  aooidenta. 
which  might  prevent  the  carrying  out  <^  the  com- 
position. One  illustration  is  the  oase  at  bank- 
ruptcy caused  by  subsequent  creditors,  or,  as  baa 
been  suggested,  the  burning  down  of  the  premises 
and  destruction  of  the  stock-in-trade.  It  appears, 
therefore,  that  the  resolutions  must  be  understood 
to  have  been  subjeot  to  other  accidents  which 
might  prevent  their  being  carried  out.  I  can  see 
no  distinction  between  a  bankruptcy  brought  about 
by  subseciuent  creditors,  or  the  destruction  of 
the  premises  and  stock-in-trade,  and  what  has 
occurred,  namely,  a  bankruptcy  brought  about  by 
some  of  those  crsditws  who  were  not  boand  by  Um 
resolution.  I  think,  therefore,  having  r^ard  t» 
the  guarantee  itself  and  all  the  larronndmg  cir> 
oumstanoes,  there  was  no  release.  Then  it  ka* 
hem  ingeniously  contended  by  Kr.  Benjamin  that 
on  the  true  oonstruction  of  the  deed  itself  tha  da- 
feudant  is  released  from  UabQity  by  this  olanae: 
"  Provided  ....  that  in  the  event  d  tha  aaid 
Charles  Bedell  being  acfjudioatod  bankmpt,  or  of 
a  oonvevance  and  assignment  of  his  propertgr  and 
effects  Doing  made  or  required  undw  tne  provi- 
sions of  these  presents  before  full  payment  o{  all 
the  aforesud  promissory  notes  the  said  Heniy 
Pan7  Gilbey  shall  thereupon  stand  released  firom 
his  aforesud  gnorantee."  And  he  asks  us  to  oon- 
strue  the  words,  "  under  the  provisiona  of  tkeae 
presents,"  as  applicable  only  to  the  second  iKsodt 
of  the  alternative  mentioned  in  the  earlier  part  of 
the  sentence,  and  not  to  both.  He  would  nad 
the  clause  in  this  way :  "  In  tiie  event  ci  Beddl 


(a)  E»  the  Baakmptoy  Aot  1S69(3S  ASSTioLe.?!)* 
B.lSiS,  "Th«iaovi8i(HU«aeoiaposukaiaoiNptMl  hr  aa 
•ztraordiaur  rMolation  in  pozsaatuM  of  tUs  isiiHtm 
■hall  be  biadioff  on  all  ths  araditors  wboas  mamm  aad 
addresses,  and  toe  aaoont  of  the  dsbta  dea  to  wboa,  aia 
■hown  in  tb*  ttatement  at  tb«  debtor  predaesd  to  ^ 
meetisfffl  &t  which  the  nsotation  waa  puaed.  bat  AtiU 
not  affeot  or  pr^jadioH  tha  rights  of  aoj  other  on^feota.** 
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being  eradicated  bankrapt,  or  in  the  event  of  a 
conTeyance,  &o.,  being  nude  &o.  under  the  pro- 
Tinona  oi  tjiese  prenents  before  foil  payment,"  &G., 
the  surety  shaU  be  releaaed.  It  seems  to  me 
impossible  to  conatrae  the  daase  in  that  way,  and 
a  farther  observation  occurs  to  me,  which  is  that 
under  the  terms  of  tfae  original  guarantee  it  is 
clear  that  the  surety's  KabUity  would  not  be 
affeoted  by  a  futare  bankruptcy.  The  party  oon- 
tending  for  sooh  a  constrnction  of  the  deed  as  that 
soagfat  to  be  placed  npon  it  on  bdialf  of  the  defra- 
dant  most  show  clearly  that  such  is  the  tone 
meaning.  It  would  be  ponible  if  the  other  nuia 
the  ami  bwe  oat  Uiat  Tiew*  that  the  eonnrao- 
tion  oontended  for  miefat  be  placed  on  the  olaase 
in  qoeatimii  bat  the  other  prorisionB  do  not  point 
to  sooh  a  construction.  I  think,  therefore,  that 
on  nnther  -view  of  the  case  is  the  defendant 
released  from  his  Hability,  and  the  judgment  of 
the  Qaeeu's  Bench  Division  is  right,  and  oaght  to 
be  affirmed. 

Bbbtt,  J.A.~The  question  now  before  us  is 
limited  to  whether  jadgment  ought  to  be  for  the 
plaintiff  or  for  the  defendant,  and  I  think  it  ought 
to  be  for  the  plaintiff.  There  are  two  points.  It 
is  oontended  first,  assuming  the  construction  of 
the  deed  to  be  against  the  defendant,  that 
he  is  released  by  his  position  being  wholly 
altered,  and  seooniU^,  that  on  Uie  oonstn«)ti<Hi  of 
the  dead  nnder  the  ciroaiiutanoes  he  ia  not  liable. 
It  aanns  most  conTenient  to  oonrider  the  second 
G^aaafcum  firat,  bat  on  both  jHonts  it  may  be  mate- 
rial to  see  w^arethe  partuetothedeoo.  It  was 
argued  bf  !B£r.  Willis  that  all  the  creditora  were 
parlies;  it  is  true  that  the  parties  of  the  foorth 
part  are  described  in  the  deed  as  the  "  creditors  of 
aaid  Charles  Bedell,"  hut  the  facts  are  that  only 
some  of  the  creditors  executed  the  deed,  while 
others  who  were  named  in  the  statement  of  the 
debtor  did  not  execute,  and  some  neither  executed 
nor  were  named  in  the  statement ;  therefore  some 
of  than  were  not  parties  in  the  sense  of  not  having 
executed  the  deed,  and  not  being  named  in  the 
list  of  creditors  furnished  by  the  debUir.  The  re- 
solutions were  passed  by  a  sufficient  majority  to 
make  them  binding  on  lul  the  creditors,  but  the 
utmost  that  can  be  held  ia  that  those  who  exoonted 
the  deed  and  those  who  were  named  m  the  list 
ftamished  by  the  debtor,  am  made  pwdes,  and  any 
othon  might  be  bound,  wh<^  thaagh  not  named 
in  tiie  list,  may.  have  come  forwurd  and  taken 
tiie  benefit  of  the  composition.  It  follows 
tiiat  tiie  pOTBons  who  made  Beddl  bankrapt 
were  not  parties  to  Uie  deed.  As  to  the 
point  on  tfae  deed  itself,  it  is  entirely  a  question 
of  constraction.  Hr.  Benjamin  ai^ed  that  the 
words,  "  under  the  provisions  of  these  presents," 
were  limited  to  the  second  part  of  the  preceding 
olaase,  and  were  not  apphcable  to  the  first.  It 
follows,  if  this  is  so,  that  if  the  debtor  were  to  be 
made  bankrupt  by  subsequent  creditors  that 
would  be  witnin  the  proviso.  According  to  the 
grammatical  meaning  it  might  be  read  eit£er  way, 
bat  it  is  more  natum  to  appl;  the  stipulatimi  to 
both  parts  of  the  datiae ;  coasidering  the  matter 
in  a  business  aspect,  and  looking  to  the  whole  of 
the  deed,  I  think  it  refm  to  both.  I  think  the 
flrat  part  may  be  r^  as  if  it  were  "in  the  event 
of  die  said  Charles  Bedell  being  adjudioated  hank- 
rapt  nnder  the  provisions  of  these  presents." 
Then,  how  oould  he  he  made  bankrapt  under  the 
deedP  If  everything  went  right  the  inspeotora 


could  not  make  him  a  baol 
circumstances  arose  he  ofl 
rupt  under  the  provisions  ( 
tore  the  clause  would  be  a] 
ruptoy  caused  by  the  inso 
fined  to  a  bankruptcy  caused 
baukruptojr  was  ncA  caused  1 
defendiuit  is  not  released,  hi 
therefore,  we  decide  accordin 
deed  itself,  judgment  mast  1 
dant,  and  the  amoant  will 
Next  it  is  said  that  as  the  d 
altered  he  is  released.  No 
altered,  bat  I  take  the  law  t 
ia  relieved  only  if  his  pout 
acts  of  persons  who  are  pat 
When  we  asked  for  some 
doctrine  extended  further,  w 
none,  unless  Cooper  r.  Jot 
authority  to  that  effect.  In 
has  been  limited  to  cases  n 
the  surety  has  been  altered 
creditors,  and  the  question  ii 
enlarge  this  ruleP  In  my 
There  the  liability  on  the  gu 
to  arise  only  if  a  certain  ooi 
formed,  that  is,  if  tlie  sale  W' 
true  that  the  sale  was  pr 
stopped  by  extraneous  meani 
tion  of  the  contract  was  mad 
what  the  judgment  creditn 
what  shoald  be  done.  That  i 
therelbve  for  enlarsmg  the  n 
fact  that  the  detttor  was 
strangers  no  more  relieves  t1 
any  other  accident  it  had  1 
carr^  out  the  terms  of  the  o 
opimon,  therefore,  that  the  j 
affirmed.  Hellish,  L.J.,  who 
yesterday^  has  asked  me  to 
with  onr  Tiew  of  Uie  ease. 

Solicitora  for  plaintiff 
Longden. 

Solicitor  fbr  defendant,  Br 


Monday,  Feb.  2 
Thb  Biloic 
ov  atteal  from  the  ad] 
Datxtage—OoUition  leaving 
auihoriiy — PUoi-~Negtigm 
of  ehip — Imufficimcy  of  eq\ 
A  veagei  Uaoing  dock  with  o 
vfUhin  the  apaea  over  tohi 
auffiority  eaimde  by  statu 
damage  remHing  from  tha  i 
deni  fower  by  her  matt 
tug  itmihe  genend  employ 
patuf,  there  being  no  om 
Company  to  tvppty  a  tug. 
This  was  a  cause  cu  damage  i 
of  London  Court  1^  the  Thai 
Shipbuilding  Company  (lAi 
the  dumb  barge  or  lighter  Ke 
steamship  Beigie  (belonging 
pool),  and  the  Oceanic  Ste 
pany  (Limited)  the  owners  o 
—  
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Thv  Belqic. 


[Ct.  or  Alt 


total  loss  of  the  Kerteht  *od  her  eargo  throagh 
the  alleged  negUgenoe  of  those  on  board  the  Bdgtc 
whilst  Ut^  resBel  was  oomiog  oat  of  the  Victoria 
Docks  into  Thames  on  the  25&h  Not.  1874 
TThe  cause  was  heard  by  Mr.  Sei^'eant  Petersdorff, 
clepDtr  judge,  on  the  23rd  Jaly  1875,  when  it  was 
proTed  that  tiie  Belgic,  a  vessel  370ft.  long,  was 
-ooming  oat  of  the  Yictoria  Docks  stem  first  into 
-the  river  Thames,  that  there  was  a  pilot  on  board, 
who  said  he  was  nob  in  charge,  bat  was  in  readi- 
ness to  take  charge  when  the  vessel  got  into  the 
river,  and  that  the  dock  master  was  on  the  qaay 
^viog  directions,  that  the  wind  was  bloTrmg  strong 
from  the  S.W.  and  up  the  river  across  the  dock 
•entrance,  and  that  it  was  abont  an  hour  before 
high  water,  the  tides  being  spring.  There  was  a 
contradiction  of  testimony  as  to  the  person  by 
whom  some  o£  the  orders  were  given  to  regulate 
the  movements  of  the  ship,  bnt  at  a  time  when 
«U  the  ropes  were  cast  off  from  the  qnay,  and  a 
tug  of  abont  ^-horse  poirer  belon^g  to  the 
iDock  Company  had  a  hawser  made  fast  to  the 
atarboard  quarter  of  the  Belgic,  and  was  towing 
■on  it  down  stream,  the  force  of  the  wind  and  tide  on 
the  Belgic' 8  quarter  overpowered  the  tug,  and  eauaed 
the  Bdgic'e  port  quarter  to  come  into  contact  with 
«ome  barges  lying  at  the  upper  pier  head  waiting 
to  go  into  dock,  crushing  and  sinking  two  of  them, 
the  Kerieh,  whose  owners  broaeht  this  action,  and 
the  Industry,  whose  owners  brooght  a  separate 
actioD,  which  it  was  agreed  should  be  decided  by 
the  result  of  this  one.  There  were  a  great  number  of 
twiges  lying  at  the  same  place,  and  it  was  proved 
that  it  was  not  uncommon  for  barges  to  lie  there 
when  waiting  to  go  into  dock,  and  that  the  Dock 
Company's  servants  were  awan  that  the  Kertt^ 
was  lying  there  and  had  asaiated  to  make  her  fast 
sn  her  then  position  after  moving  her  a  Httle 
further  from  the  dock  gates  than  she  originally 
had  placed  herself.  On  the  quay  wall  and  within 
A  himdred  yards  of  the  place  where  the  barges 
lay  was  a  board  and  painted  on  the  board : 

KoncB  TO  LiaBTBBmi  ahd  othiss. 

No  oiaft  or  Tsiael  of  uiy  kiod  is  atlovsd  to  Ii«  at  the 
■«itzanoa^  or  witiiia  oaa  hottdrsd  yards  of  tiie  pier  head  of 
thasa  dooks,  tiaapt  with  the  permiasioii  w  tbe  dook 
anatbsr.  LLghtsrmui  or  oUwr  peraoas  obstraotUg  by 
-their  orftft  ths  tn»  aooesi  to  the  landinff  pUoe  b;  the 
«teain  ferr^  boat,  oe  allowia^  aay  barge  or  other  reieel 
to  be  witmn  tbe  above  linut  withottt  snoh  pemiiasioa, 
Mad,  failing  to  xtmon  sodi  eraftor  veaaol  aa  being  re- 
■paired  to  do  so  by  tha  doiA  nastar,  are  HaUa  to  a 
paniitty  of  five  poonda,  and  a  farther  aoin  of  twenty 
«hilliiiga  for  even  boor  the  said  oraft  or  other  vesael  U 
allowed  to  renutni  in  aodh  poaitioB  (10  Tiot.  e.  27,  68) ; 
aad  tile  dook  ouutar  is  eaipaiwaMd  to  raanm  aneh  oraft 
«r  vassal,  aad  hold  tha  aaaae  nnlU  the  oosl  of  aaoh 
mnoval  !■  paid  by  tha  owner  (10  Yiot  o.  27,  a.  S8). 

(Signed)  CnutLis  Nobkah,  SaperintendenL 

Loadon  and  Bt.  Katharine  Dooks  Company. 
AngaatlSTO. 

Afler  the  collision  the  Belgie  anchored  for  a  few 
>miauttt8  outside  the  dock  gates,  and  then  pro- 
ceeded on  her  voyage  to  New  York.  She  had  a 
«atgD,  bat  no  passengers  on  hoard.  The  defen- 
dants hod  given  notice  of  the  defence  of  compul- 
flory  pilotage  in  aoootdanoe  with  Order  XIiIX  of 
Abe  General  Orders  (Admiralty  Jnriadictitm) 
Connty  Courts  1869,  bnt  had  given  no  notice  of  any 
«ther  spemldfifenoe,  and  the  following  agreement 
liad  been  made  between  pluntiSs  and  defendants : 

Ifi  the  Clfy  of  London  Coait,  tha  BOgie. 
All  Ihe  ovdan  of  the  pOot  ware  pcopaily  oarritd  oat  by 
wucrowctf  iheBaljrie.  flo  order  was  given  by  the  maator 


or  offioera  of  the  Belgic  to  the  helraaMaa  w  aAmd 
the  Tflaaal,  or  step  taken  by  them,  asaeptby  tta  te- 
tioB  of  the  pilator  doi^  mastor. 

Iteted  thie  80di  iaj  ct  Jaaa  IB7& 

(3i^ed)  B.B.  W■B8nB,forpUaliflB■ 
0AIMBroaD  Baud,  fox  drfn&rik. 

The  learned  DepoU^  Judge,  aftw  heacinKSatfaB 
with  him  Wehtter,  iar  the  plaioti&,  and  Brai^ 
with  him  Jfofdan,  for  tbe  dmendanta,  aad  eaiaJ 
tation  with  the  Nautical  Aaaeaaors,  gmjiidgBMi 
in  the  following  terms:  **  Having  oad  the  i&f 
efficient  and  great  asustaxme  of  the  gratkoa 
assisting  me  m  this  inquiry,  I  have  come  to  a 
conclusion,  and  so  far  as  facts  are  coocanudte 
agree  with  me,  and  we  find  that  in  fact  the  naM 
was  not  onder  his  (t.e.,  the  pilot's)  control  eiltor 
immediately  before  the  collision  or  at  tbe  time  if 
the  oolliston  or  subsequent  to  it.  I  docoidad^ 
any  point  of  law.  I  decide  upon  tbe  ertdiaca 
and  that  evidence  is  recognised  by  the  two  aiaii- 
MMTs,  who  think  that  at  the  timet^  theetdliBdalla 
pilot  was  not  the  offimal  in  ooabid  or  iBaa» 
ment  of  the  vessel.  With  regard  to  tlt«  dlir 
point*  aa  to  whether  there  was  negligeece  oo  tb 
part  of  the  master  of  tlio  Belgie,  tboM  gaiimm, 
who  are  far  more  competent  than  I  am  to  fn 
any  opinion  upon  the  subject,  hare  come  to  tbe 
conolttsiOD,  as  amatterof  faob  on  which  thsyesla^ 
tain  no  doubt,  that,  looking  tothe  time,laokio|ito 
the  state  of  the  tide,  and  looking  bo  the  ooadte 
of  the  wind,  the  neceasary  and  proper  preoasMBi 
were  not  taken  by  the  master  of  the  B^git,  fi 
that  the  accident  which  did  happen— the  coUaa 
which  had  led  to  thia  inquiry^was  the  rcsilt  <f 
his  fault.  We  decide  no  point  of  law-  we  liaplf 
deoide  those  facts  as  a  matter  of  fact,  witfant 
reference  to  tuiy  qneetima  that  coidd  ba  diMMiA 
of  a  technioal  character.  Our  jadgiaatt  tk» 
fore,  is  in  favoar  of  the  plaintiff. 

From  this-jad^cnt  ths  diifwrfswta  sppaaMU 
the  High  Cowl  of  AdminUy,  and  on  ihs  In 
Nov.  1^5  the  appeal  came  on  for  hearing. 

Tbe  Btatntea  on  which  the  aqraoient  tsnce  ■ 
to  eompDl8acTpilotagBw«n'ni»yietciria(UaikBl 

Docks'  Act  l8o3  (16  &  17  Vict  c.  enn.) 

SMt.tt.  That  the  docks  shall  bvdaanad  aad  Uth 
ba  aiioato  within  aad  part  of  the  Poet  of  Laadaa. 

Tbe  Pilotage  Act  (6  Qoa.  4,  o.  125).  HfM^ 
the  Merchant  Shippiag  Repeal  Act  18»(17A1> 
Vict.  c.  120),  waa  aa  foTlowa : 

Seot  63.  Provided  alwaya,  and  be  it  f"'*''"**?^ 
that  when  any  ahii>  or  vassal  shall  ban  baaabimlHt 

any  port  or  porta  ia  Bngland  by  aar  pUstdaltniMi 
nothing  in  this  Act  eentainad  shall  axtaad,  «  w  ** 
atraed  to  extend,  to  subject  to  any  pansltr  tb>wn** 
mato,or  other  person  belonging  to  aooh  ahip  ot  WMi,tm 
having  tiie  eoBunaad  thereof,  or,  if  iaballMt^aajps* 
or  pacsoBB  appcmitod  byaaty  o«aar,or  ■salv.w  *2 
of  the  owner  thavaot,  (or  aCtomaHaxaavnaf  nifcav 
ot  veaaal  in  mioh  potior  portofac  the paipoaaiMaiM 
into  or  going  oat  of  any  dock,  or  fox  cWfiBgHs 
lags  efsooh  ship  or  vesssL  .  ...^ 

^eot.  78.  That  aaj  lioenaad  pilot  who  ihan, 
lawftiIaBaaBS,is(Bsatotako<AMaBeof  aay^Mf^^ 
a  pilot,  npoat  tttbag  raqnind  so  to  do  by  tta  ' 
any  person  haviag  the  oonaaaad  tkmtat,  « 
tnuiad  thficewith  ahall,  far  erery  oifMO«,f 

The  Merofaant  Shipping  Aofc  1S54  (17 
O.104).  

Sect.  353  oontiausa  all  ezemptiaoa  froai  ««F" 
pilotage  ezistiag  at  tin  paaaiogM  the  Act 

Sect.  365.  If  any  qualified  pilot  ooMifa  i^^^J* 
following  offanoas :  titat  ia  to  asgr 
wiU  aUy  delays,  whea  not  pi 
rsaeoaabla  oanaa,  totslca  o1 
Hu^ta  of  Ua  liosnoa^iti|ptd£ 
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howBTer,  the  pilot  had  been  required  to  take 
oharge  nnder  sect.  72  of  the  same  staiftate,  and, 
therefore,  was  in  ohai^.  The  whole  of  6  Geo.  4, 
o.  125,  was  repealed  by  17  &  18  Vict.  o.  120. 
But  the  exemption  of  sect.  63  is  continoed  by  the 
Merchant  Shipping  Act  1854  (17  &  18  Tict. 
c.  104),  8.  358:  {General  Steam  Navigation 
Company  T.  BritieK  and  GoUmial  Steam  Navi' 
gation  Compcmy,  L.  Hep.  4  Ex.  238  ;  20  L.  T. 
Bep.  S.  581 ;  The  Sari  of  AutMand,  Lash 
164,  and  on  appeal,  ib.  387.)  The  correspond- 
ing enactment  to  6  Geo.  4,  c.  125,  8.  72,  is  17  & 
18  Vict.  o.  104,  s.  365(8),  but  here  he  had  never 
been  reqaired  to  take  charge,  and,  as  he  has  him- 
self irwom,  was  on  board  merely  in  readiness 
4X1  take  charge  when  the  Teaael  got  into  the^ 
river.  Under  the  droamatanoes  he  was  not  in* 
■ofaorge;  the  order  he  ffave  to  go  uwad  was 
.given  by  him  aa  the  monuipieoe  ci  the  owners,  to 
:avoid  a  collision  with  the  vessels  outside.  That 
■order,  however,  did  not  coaae  the  collieion  with 
the  Kerieh,  but,  on  the  contrary,  brought  the 
Bdgic  again  to  a  position  of  safety.  like  imme- 
■diate  cause  of  the  collision  was  the  subsequent 
employment  of  a  tug  of  insufficient  power.  Xt  is 
not  the  duty  of  the  dock  master  to  supply  a  tug. 
The  defendants  had  a  more  powerful  tug  of  their 
own  in  attendance,  and  had  they  used  her,  in  all 
probability  the  collision  would  not  have  occurred. 
The  dock  master  did  not  order  the  Belgic  to  use 
iihe  dock  company's  tng,  but  suggested  that  a  tug 
-should  be  used,  and  offered  tne  assistanoe  (tf 
his.  That  offer  was  aoomted  by  the  Bdgie, 
and  a  pndanfe  man  should  have  foreseen  the 
resolt  of  employing  so  weak  a  tne  by  itself 
to  perform  snoh  a  service  in  sudi  weaOier. 
On  the  Belgic^a  a(xeptance  of  the  assistanoe 
of  the  tug,  the  tng  became  a  portion  of  her 
(the  Belgifft)  ai>plianoo8  for  goinff  out  of  dock, 
And  the  BelgU  u  responsiUe  lor  the  inadequacy 
•of  the  tug  as  aa  much  she  would  be  for  the  in- 
•effioiency  of  her  own  endues,  or  for  a  collision 
■occaBioned  by  the  carrying  away  of  a  rope  of 
obviously  inanfficient  strength  for  the  purpose  for 
which  it  was  nsed.  The  Ktrtch  was  lying  in  a 
.perfectly  proper  place;  she  was  known  to  be  there 
^  the  servants  of  the  dock  company,  and  indeed 
had  been  assisted  by  them  to  make  fast  in  that 
place,  and  therefore,  whether  within  or  without 
the  limit  of  the  district  over  which  the  dock 
master's  control  extends  (the  'Victoria  (London) 
Dooks  Act  185S,  16  St  17  Tint.  c.  ozxxi..  s.  46).  she 
had  a  pwfect  right  to  be  thwe.  The  notioe  to 
barges  not  to  lie  there  is  htAitoally  disregarded 
by  the  dock  com|Huiy  themselves,  and  appears  to 
have  been  tUtra  vire$,  as  it  seems  to  apply  io  a 
district  in  the  river  over  which  the  dookmaster's 
■anthority  does  not  extend,  aa  it  professes  to 
measnre  100  yards  from  the  pier  head,  which  is 
much  further  out  than  the  centre  of  the  outer 
dock  gates.  .There  was  no  necessity  for  the 
Belgic  to  move  at  all  ont  of  the  dock ;  she  oonld 
remain  as  long  as  she  liked  on  payment  of  her 
dues,  and  it  was  negligence  on  the  part  of  her 
master  to  ^ow  her  to  be  sent  oat  of^  dock  at  all 
at  such  a  time.  Looking  to  the  state  of  the  weather 
and  the  tidei,  this  act  of  negligence  was  the 
'OTiginal  caiua  cotMonf  q£  the  accident. 
SruM  in  reply. 

Sir  Bobert  PhillimOTe.— This  is  an  appeal  firam 
the  City  of  London  Court  in  a  cause  oi  collision. 
The  BOgiet  a  screw  steamer  S70  feet  long,  and  of 


between  2000  and  BOOOtons,  on  the  25th  of  Nor. 
last,  in  the  daytime,  came  stem  foremost  ont  of 
the  Victoria  Dock  and  ran  into  a  dumb  barge  or 
lighter  called  the  Kertek,  and  sank  her,  doing  also 
damage  to  another  ba»e.  The  Kerteh  broo^it 
her  action  against  the  Belgic  in  the  court  below, 
and  obtained  the  judgment  of  the  court  in  her 
&vour.  The  learned  jadge,  assisted  by  nautical 
assessors,  siud  that  he  did  not  decide  any  poont  of 
law,  but  that  he  found  as  a  fact  that  the  pilot  was 
not  exercising  control  over  the  steamer,  and  tiiat 
the  master  md  not  take  proper  preoautions  in 
coming  out  into  the  river,  and  therefore  was  to 
blame  for  bhe  ooUiaioii.  The  appellant  contoids 
■that  this  jn^ment  ought  to  be  reversed  upon 
three  grounds,  viz. :  First,  that  the  Kerttlh  was  to 
blame  for  lying  where  she  did;  secondly,  that  the 
BeUic  was  not  responsible  because  she  waa 
under  the  orders  of  the  dookmastw  or  the 
pilot;  thirdly,  that  the  odlision  was  inevi- 
table. This  lost  ground  may  be  at  onoe  dis- 
posed of.  The  collision  was  clearly  evitablfc 
Then  as  to  the  first  ground,  the  Serich  was 
a  dumb  barge,  laden  with  wood  and  iron  for 
a  ship  in  the  Victoria  Docks.  The  bams 
arrived  ab  dead  low  water  near  the  do3c 
entrance,  and  brought  np  outside.  There  were 
fifty  or  sixty  barges  also  lying  alongside.  Two 
hours  before  high  water  the  oarge  was  ordered  by 
the  dock  company's  servants  to  shift  higher  up, 
which  order  she  omyed,  and  one  of  them  handed  a 
rope  for  making  her  fast  after  having  been  on  board 
her,  saying,  "that  will  do.  Bob;  bere  ia  aome- 
tbiog  that  will  hold  you."  Looking  to  these  and 
other  oironmstances,  I  am  of  opinion  ttiat  the 
barge  vas  not  to  blame  for  lying  where  she  did. 
The  remaining  ground  of  objection  is  now  to  be  con- 
sidered. I  agree  with  the  opinion  of  oounael  Uiat 
the  learned  judge  of  the  court  below  had  not  onij 
a  question  of  fact,  but  also,  to  some  extent,  of  laiW 
to  consider :  because,  if  the  master  was  to  blame 
for  this  collision,  it  must  be  on  the  groond 
that  neither  the  authority  of  the  dockmaster  nor 
of  the  pilot  had  superseded  at  the  time  of  the 
oollision  the  authority  of  the  master.  The  dock- 
master  was  naturally  anxioas  to  get  rid  of  this 
long  steamer  in  order  to  admit  oUier  Tosaela 
waiting  to  come  in.  The  principal  facts  appear  to 
be  thai  the  gates  were  opened  about  an  hour 
and  a  half  bwore  high  water.  The  dookmaster 
ordered  tide  Biggie  to  go  ont  astern.  About 
this  tome  a  schooner  dropped  her  anchor  near 
the  month  of  the  entrance.  The  pilot,  who 
says  be  was  not  at  this  time  m  charge, 
seeing  that  a  collision  with  the  schooner  on  we 
one  Bide  or  the  barge  on  the  other  would  be  inevit- 
able if  the  Bdgie  went  ont,  took  upon  himaeU  to 
order  the  Bdgie  to  go  ahead,  thereby  stopping  hw 
way.  Upon  this  the  dockmaster  said,  "  What  are 
yon  going  to  do  ?  Ton  can't  stop  here ;  yon  are 
stoppmg  our  work."  The  pilot  eaidi  "  We  an 
going  to  do  uothi^; "  and,  after  a  paosa,  tiie 
dockmaster  said.  "  Well,  will  yon  Irt  oar  tog  take 
hold  of  yon  and  pull  you  ont  ?  "  The  pilot  sud, 
"  As  yon  like."  The  vessel  was  palled  ont.  The 
tng  proved  too  weak  to  ht^d  tiie  steamer  off,  and 
she  ran  into  the  barge.  It  has  been  pressed  apoa 
me  that  either  the  dockmaster  or  the  pilot  was  in 
command ;  tiie  pilot  expressly  aaya  tiiat  he  bad 
not  as  yet  Ukm  <diargeh  bat  Itiao  tiiinfc  tiiot  tlie 
docfanaster  vas  still  exenidiig  his  aathoritjr.  X 
do  not  think  it  neoeBBai7  to  oonudnr  nfwOier  » 
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captain  would  be  obliged  hj  tbe  dockmastAr  to  > 
execute  an  order  whicb  manifestly  brings  about  a 
ooUision.  I  think  he  wonld  not  be  so  obliged,  bat 
I  need  not  decide  that  point,  be(»ase  1  am  ot 
opinion  that  no  command  was  given  to  the  captain 
\>y  the  dockmaster.  A  proposal  was  made  which 
was  accepted  on  behalf  oi  the  captain.  The  dock- 
master  ia  not  bound  to  find  a  togfbr  ships,  at  least 
no  such  obligation  has  been  shown  to  me.  The 
captain  chose  to  adopt  the  tng  as  hu  own  motiTO 
power  for  the  occasion ;  it  proved  too  weak,  and 
the  captain  is  as  much  responsible  to  the  third 
parties  fbr  tbe  consequence  as  if  it  had  been  his 
own  tug.  I  decline  to  reverse  the  decision  of  tbe 
oonrt  below,  and  I  dismiss  the  appeal  with  costs. 

From  this  jadgraent  the  owners  of  tbe  Belgic 
amain  appealed,  and  tbe  further  appeal  came  on 
for  hearing  in  the  Court  of  Appeal  before  Cock- 
burn,  C.J.,  James,  LJ.,  and  BiugallaTf  J.A,  cm 
the  23th  Feb.  1876. 

Buit,  Q.C.  and  Mybwrght  for  the  appellants. 

Wnbttar  and  Baihe»  for  respondents. 

The  Cou&T,  without  oalling  on  the  respon* 
denti,  dismissed  tbe  appatl  wiuoosts. 

Soluntors  for  the  appellants.  Wood  and  TUM/tr, 

Solicitor  fin:  respondents,  /.  A.  Farafield. 


HIGH  COURT  OF  JUSTICE. 

CHANCERY  DIVISION. 
(Before  the  Master  of  Bdlu.) 
Monday.  /«Iy  17,  1876. 

f¥M — Gifi  io  a  «ku« — Bemoime«8 — Bmranee  of 
iht  objeeti  of  Hie  gift. 

A  ieetator  gave  Am  residuary  real  and  pergonal 
estate  io  trueteee  upon  inut  to  pay  the  income 
thereof  to  hie  wife  during  widowhood,  and  after 
her  death  or  eeeond  mamage  «pon  intat  for  his 
children  who  might  be  living  at  the  time  of  siich 
death  or  second  nuirriage,  and  the  istue  of  any 
diild  who  ehovld  havepreviouely  died,  euch  iaeue  io 
take  the  eha^e  of  hit,  her,  orthmr  deceased  patent 
in  equal  shares,  the  eharee  of  suoA.  of  hie  diildren 
or  grandchildren  as  should  he  a  son  or  sons  to 
become  vested  in  and  payable  to  him  or  them  as 
and  when  he  or  they  should  respectively  attain 
the  age  of  twentn/'four  years,  and  the  shares  of 
h4t  davAtert  or  aum  fmide  issue  of  a  de- 
eeated  cAili  to  he  held  upon  the  fnttt*  therein 
mentioned. 

SM,  that  the  wkaU  of  (he  gift  ooer,  upon  f&s  death 
or  second  marriage  of  the  testator's  widow,  was 
void  as  infringing  the  rule  against  perpetaiHes. 
Be  Moseley's  Trusts  (X.  Sep.  11  jEg.  409 ;  24  L  T. 

Sop.  N.  8.  260)  not  followed. 
WnxiAH  Hale,  by  his  will,  dated  tbe  22nd  Ang. 
1867,  gave  his  residuary  real  and  personal  estate 
to  his  wife,  Anne  Hale,  and  to  Frederick  Hale, 
and  Nathuiiel  Warren  Hale,  upon  trust  to  get  in 
and  convert  certain  parts  of  bis  personal  estate, 
and  invest  tbe  same  in  manner  therein  mentioned, 
and  to  pay  the  income  of  such  investments  and  of 
all  his  real  and  his  other  personal  estate  to  Anne 
Eale  during  widowhood,  and  after  her  death  or 
seoond  marriage,  upon  trust  to  sell  his  outstand- 
ing real  and  personal  estate;  and  he  directed  that 
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his  trustees  should  stand  possessed  of  the  net 

Erooeeda  arising  therefrom  for  all  and  every  of 
is  children  who  -might  be  living  at  the  time  of 
such  death  or  second  mai-riage,  and  the  issue  of 
aujy  child  who  should  have  previously  departed 
this  life,  such  issue  to  take  the  share  o£  his,  her* 
or  their  deceased  parent  in  eqnal  shares  and  pro- 
portions,  the  shares  of  subh  of  his  children  or 
grandohildren  aa  should  be  a  son  or  sons  to 
become  vested  in  and  payable  to  him  or  them  as 
and  when  he  or  they  should  respectively  attain 
the  ago  of  twenty-four  years.  And  as  to  the 
shares  of  his  daughters,  or  the  fbmale  issue  of  any 
deceased  child,  upon  trust  to  invest  the  same  upon 
the  securities  thminbefore  mentioned,  and  to  pay 
the  annual  income  arising  from  aach  investment 
into  the  proper  hands  oi  his  said  daughter  or 
granddaughters  for  their  lespective  sole  and 
separate  use  and  beueiit  for  ana  during  the  terra 
of  their  natural  lives,  without  poner  of  antici- 
pation, and  the  same  not  to  be  subjebt  or  liable 
to  tbe  debts,  control,  or  engaitemonta  of  any 
husband  with  whom  they  or  either  of  them  might 
intermarry,  uid  her  and  their  receipts  alone, 
whether  covert  or  sole,  should  be  the  only  proper 
discharge  to  his  trustees  for  t^r  respeotiTO 
shares.  And  he  empowered  his  sud  daughters, 
or  granddaughters,  or  either  of  them,  hy  will  to 
appoint,  give,  and  bcqnoath  a  life  interest  in  the 
whole  or  any  part  of  their  reypective  shares  to 
any  surviving  husband  or  husbands,  and  after  the 
decease  of  his  said  daughters  or  granddaughters, 
or  citrher  of  them,  upou  trust,  subject  to  such 
appointment,  if  any,  as  aforesaid,  for  all  or  any 
of  the  lawful  issoe  of  his  said  daughters  or 
granddaughters,  for  such  interest  in  such  pro- 
portions, and  in  such  manner  in  all  respects  aa 
his  said  daughters,  or  granddaughters,  or  either  of 
them,  by  their  or  hor  last  will  and  testament  in 
writing  might  appoint;  and  in  default  of  such 
appointment,  in  Crust  for  the  child,  if  only  one,  or 
for  all  the  children  equally,  if  more  than  one,  of 
his  said  daughters,  or  gnuu^danghters,  who  should 
be  living  at  the  time  of  their  respeotive  decease, 
and  should  have  attained  or  should  live  to  attain 
the  age  of  twenty-fonr  yesn ;  and  in  case  dther 
of  his  said  daughters  or  granddaughtera  should 
die  under  the  age  of  twenty-four  years  without 
leaving  issue,  or  leaving  issue  all  such  issne 
shoula  die  under  that  age,  then  the  share  or 
shares  of  such  of  his  daughters  or  granddaughters 
BO  dying  should  go  to  and  be  divided  equally 
amongst  all  bis  children  who  should  be  then 
living,  and  be  paid  and  payable  to  him  or 
them  upon  the  samo  terms  and  conditions  as 
his,  her,  or  their  original  share  or  shares  under 
his  will.  The  will  contuued  a  power  of  advance- 
ment out  of  tho  presumptive  or  expectant  share  of 
any  of  the  testator's  children  or  grandchildren  of 
such  sums  as  therein  mentioned,  snoh  payments, 
if  made,  to  be  con^demd  as  made  on  acoonnt  of 
the  presumptive  share  or  shares  of  any  of  the 
children  or  graudofaildron  receiving  the  same; 
and  it  also  contained  a  power  tor  the  trustees  to 
appl^  the  whole  or  any  part  of  the  income  ot  the 
continent  shares  of  the  respective  children  and 
issne  in  or  towards  their  respeotive  nuuntenanoe, 
or  otherwise  for  their  respective  benefit  during 
their  minorities,  and  the  trustees  were  directed 
to  accumulate  the  nnapplied  income,  and  add  the 
accumulations  to  the  capital  of  tlw-.reBpectiw 
shares  whence  the  income  Bltg^lg^^ji^^Q 
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The  testator  died  on  the  Srd  Not.  1874,  leaving 
his  wife  and  two  eods  and  foar  daughters.  Fire 
of  the  children  had  attained  the  age  of  twentr^- 
fonr  at  the  time  oE  the  testator's  death;  the 
yonngest,  a  daughter,  was  abont  Bixteen  years  of 
age.  This  anit  was  instituted  for  the  execation  of 
the  tniBts  of  the  testator's  will,  and  the  cause 
coming  on  for  farther  consideration,  the  question 
was  raised  as  to  the  Taliditj  of  the  gifts  after  tiie 
life  interest  of  the  widow. 

OAt%,  Q.O.  and  H.  A.  Qiffard,  for  the  testator's 
widow  contended  that  the  g^fb  over,  bein^  to  a 
claw,  irluoh  oould  not  be  uoertained  within  ^e 
period  allowed  by  law,  was  vend  for  remoteneas. 
They  referred  to 

Catlin  T.  Brovm,  11  Hue  372 ;  aod 
Bmith  T.  Bmiih,  L.  Bep.  5  Oh.  342. 

ptKoeyt  Q.C.,  and  Seward  Bric«,  for  the  testator's 
children  and  grandchildren  argued  that  the  parties 
mnat  wait  nntil  the  period  of  distribution  to  see 
which  of  the  aharei  had  vested  at  that  time,  and 
they  referred  to  Be  Moseley'a  Tnuta  (L.  Bep.  11 
Eq.  499  ;  24  L.  T.  K*p.  N.  S.  260). 

CooJuon,  Q.C.  and  Owen  for  other  parties. 

JzssEL,  M.B. — am  of  opinion  that  the  gifts 
after  the  duath  or  second  marriage  of  the  testator's 
widow  are  void  for  remoteness.  The  doctrine  on 
the  sabject  is  perfectly  well  settled.  A  will  takes 
effect  at  the  de^  of  the  testator,  and  any  gift 
made  by  it  is  void  for  remoteness  if  it  does  not 
neoessarily  talce  effect  within  twenty-one  years 
from  the  to-mination  of  any  life  then  in  l>eing. 
The  question  here  is,  whether  the  class  of  objects 
whom  the  testator  means  to  benefit  are  necessarily 
ascertainable  within  that  time.  The  class  consists 
of  tbe  children  aud  grandchildren,  being  issoe  of 
deceased  children  of  the  testator;  lAiat  is  to  Bay,  if 
at  the  death  of  tbe  widow  there  are  any  sons 
living,  or  there  are  any  grandchildren  Hving  who 
are  the  sons  of  a  deceased  child,  they  are  to  take 
vested  interests  at  the  age  of  twenty-four  years. 
In  this  will  it  is  clear  that  "  vested "  means 
vested.  The  rule  as  to  the  construction  of  the 
word  "  vested,"  as  laid  down  by  Sir  "William 
Grant  is,  that  it  has  its  proper  legal  meaning,  like 
every  other  word,  unless  you  find  a  context  to 
control  it.  In  this  caao  there  is  no  context  to 
contat)!  it,  but,  on  the  contrary,  express  mention 
is  made  in  the  maintenance  clause  of  there  being 
eontiograt  shares.  "  Tested,"  therefore,  means 
vested,  and,  conseqnently  neither  son  nor  grand- 
son can  take  a  vested  interest  until  he  attains  the 
■ge  of  twenty-four  years.  At  the  death  of  tbe 
testator,  the  widow  was  alive,  and  she  had 
children.  Ho  hnman  being  could  tell,  at  the 
death  of  the  testator,  how  many  of  such  children 
would  die  in  the  lifetime,  or  before  the  second 
marriage,  of  the  widow,  nor  whether  any  such 
child  so  dying  would  leave  sons  cr  not,  aud  if  the 
child  so  dying  left  sons,  whether  or  not  they  would 
attain  the  age  of  twenty-four  years.  The  result 
might  be  that  a  child  might  die  in  the  li[etime  of 
the  widow,  or  before  her  second  marririKO)  leaving 
a  son  under  the  age  of  one  year,  the  widow  might 
die  or  marry,  and  sndi  son  might  not  attain 
tw«ity-foar  years  of  age  within  the  legal  period, 
and  consequently  yon  could  not  within  uiat  period 
ascertain  the  class  to  take,  for  that  is  the  im- 
portant point.  You  could  ascertain  the  class  in 
one  Eonse— you  could  say  that,  at  the  death  of  the 
widow,  the  class  could  not  exceed  a  given  number, 
that  is  to  say,  it  could  not  exceed  all  the  children 


then  living,  and  all  those  who  died  in  her  hfitiBe, 
leaving  cmldren,  and  jou  coald  say,  at  tbe  tes- 
tator's decease,  that  in  no  case  coald  the  irixte 
class  to  take  exceed  the  whole  nomber  of  At 
testator's  children,  because  ffrand-cbildren  wooU 
only  come  in  the  place  of  children.    Id  that  bobss. 
the  class  is  ascertainable;  bnt  in  the  atiier  awe 
it  is  not.   Ton  could  not  tell  how  few  there  vookl 
be  to  take.   Yon  might  have  a  divittion  mcoor^ag 
to  tbe  number  of  children ;  then  a  child 
die  leaving  a  son  who  mieht  attain  twentiy-flar 
after  the  legal  period,  and  tiien  thak  afaare  oqg^ 
to  oome  back  to  she  otheni,  if  yoa  ooold  divids 
bat  yon  coald  not.    It  moat  remain  sbeohUrir 
nno^tain  what  shue  each  child  would  oiij 
it  was  asoertsined  whether  the  grand-childnB 
attained  twwty-foor  or  not    The  shares  were  an 
necessarily  asoertain^Ieat  the  death  of  A»  teaatt 
for  life';  for  yon  ooold  not  find  oat  what  siiaie  «adi 
child  woaldtake,  although  yon  oontd  find  cot  tkat 
each  child  mnat  at  least  nave  a  eertun  Aan. 
That  being  the  state  of  the  law,  ooold  yon  aem- 
the  shares  f  that  is,  ooald  yoa  say,  I  will  eive  to 
each  child  his  miaimom  share,  au  only  aedHt- 
80  mnch  to  be  void  for  remotaneas,  as  he  lan-  ^a^ 
sihly  take  bey<md  the  legal  period,   l^ere  agnc;. 
you  would  have  to  wait  for  the  period  of  distaibs- 
tion  to  find  oat  the  share,  nnleas  yoo  totd:  dis 
minimum  share  to  be  detennined  by  the  numlier 
of  shares  ak  the  teatator's  dea^h,  in  which  case  ysa 
would  have  a  minimum  alwre  in  theaanwtwa 
son  who  had  then  attained  twenty-fbnr  most  tik» 
that  amount  at  all  eranta,  alUunigh  he  migh*  be 
entitled  to  more.   As  I  und«8tand  it,  Leaitr. 
Bobinson  (2  Uer.  303).  and  the  whole  of  thu  daai 
of  cases  negative  ^e  poaaibility  of  doing  sa  Toa 
must  ascertain  the  whole  share  in  order  to  get  ont 
of  the  decisicms.   Aooording  to  the  other  mods  of 
dealing  the  minimom  share  might  be  ginn  W 
eaoh  child  who  answered  the  description  d  At 
testator's  death,  leaving  the  law  aa  to  remolnes 
to  take  effect  aa  regards  tbe  diffiwenoe  betevea 
the  maximnm  and  we  minimnm  share ;  boi  that 
is  not  the  mle  laid  down  by  this  ooart,  iriudi  bs» 
held  the  whole  gift  void  nnlesa  you  can  saiiatiin 
the  shares  within  the  period.   The  mle  has  bea 
acknowledged  in  every  oaae  on  the  anfaieet,  aod  tt 
ia  only  neoeMary  to  rear  t«  two  or  three  «f  ihea. 
One  is  the  case  of  Smiih  v.  SmtA  ^anp.).  iriaefaB 
very  like  this.   It  was  deoided  origiaallT  hf  Ti» 
Ghanoellor  JkCalios,  who  held  yon  ooausawtke 
shares.   It  then  went  to  the  Ooart  of  Anpaa^^ 
reversed  tbe  deoision  on  the  groond  I  uve 
ti(Hied  that  the  class  moat  be  ascwtainable  vitkia 
the  period,  and  you  cannot  separate  tbe  shsM  bf 
calculating  the  minimum  shares  hrforriiand.  Thtt 
deoision  would  be  binding  npon  me  if  I  had  mj 
doubt  upon  tbe  question,  which,  howerer,  he 
been  sebtled  so  long  ago  aa  Leake  t.  Bokmm. 
Besides  that,  there  is  tbe  case  nf  fieomMv.  Wmi 
(22  Beav.  591),  which  is  exactly  this  case.  Ihat 
ihe  late  Master  of  the  BoUs  hdd  that  as  yM 
could  not  ascertMn  the  shares  neoesaanlr  wm 
the  limited  period  allowed  by  law,  the  waolefffc 
was  void.  Hosaid,  "  In  my  o]»moa  thedsNhaf 
to  take  oonsists  of  the  diilwwi  who  attain  tmvtf- 
one,  and  a  limited  olass  of  the  i^i  aiali  liitti 
namely,  those  who  attained  twentiyHme,  but 
children  of  children  who  have  died  ondsr  IvcSV 
one.  Ther^cH^,  the  class  to  beasoertsiasd  eoMi* 
of  the  plaiotifi's  own  ohildreo,  and  tbe  |pse<'; 
children  who  attain  twwtjjone  bcraef  de 
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infant  parents.  Tliera  is  a  direction  afterwards 
laa  to  woBt  shares  they  are  to  taka  The  children 
are  to  take  eqnal  shares,  and  the  grandchildren 

■  collectively  are  to  take  the  shares  which  their 
parents  woald  have  taken  if  ther  bad  lived.  This 
•clasa  will  not  necessarily  be  determined  within 
the  period  allowed  by  the  mie  against  per- 
petnitiea.  I  think  that  this  is  a  gift  to  a  olasa  which 
is  too  remote,  and  that  the  pvinciple  of  Leake  v. 
Robinson  applies."  That  is  exactly  in  point.  I 
think  Smith  y.  Smith  \»  also  fairly  in  point.  Then 
there  is  the  case  of  Be  MoaelBy'a  Truett  (sup.) 
-decided  by  Vice-Cbancellor  Matins  in  the  year 

1870,  the  same  yesr  as  the  appeal  was  de- 
•cided  in  Smiih  t.  Smitii.  It  is  exactly  in  point, 
and  ia  exactly  the  other  way.  Therefore,  in  one 
sense,  I  have  to  elect  between  Seaman  t.  Wood 
■and  B»  MoMUy'a  TruaU,  bat  in  another  I  hare  not 
to  elect*  because,  if  I  am  right  in  my  view  of 
Smith  T.  Smith,  it  decides  the  point  independently 
of  the  conflict  of  opinjou  between  the  judges  in 
Seaman  v.  Wood  and  Re  MoBelei/a  Traets.  When 
vou  look  at  Bfl  Moseley't  TruBfa  you  see  that  the 
Vice-Chancellor  does  not  deny  the  rule ;  he  says, 
It  was  argaed  for  the  residuary  legatee  that  the 
girt  in  void  for  remoteness  because  it  includes 

•  objects  who  could  not  necessarily  be  ascertained 
within  twenty 'One  years  after  the  termination  of  a 
life  in  being  at  the  death  of  the  testator.  If  the 
gift  bad  been  to  the  children  and  grandchildren 
as  a  class,  that  would  andoubtedly  have  been  the 

•  case,  becanse  the  grandchildren  would  not  neces- 
sarily be  twenty-one  years  of  age  within  twenty- 

-  one  years  after  the  death  of  their  grandmother, 
bat  here  the  number  of  objects  must  be  ssoer- 

>  tained  within  twenty-one  years  after  the  death  of 
the  testator."   [I  think  that  here  the  Yice-Chan- 

-  cellor  forgot  that  they  might  diminish ;  be  was 
thinking  of  the  maximum  number.]   "  It  is  to  the 

•  ohildren  who  attain  twenty-ooe,  and  the  issao  of 
those  who  die  under  that  age,  so  that  necessarily 
the  whole  number  of  the  cl^  will  bo  ascertained 
■within  a  life  in  being  and  twenty-one  years.  The 
property,  therefore,  is  to  be  divided  into  as  many 
shares  as  the  number  of  children  who  attain 
twenty-one  and  who  die  under  that  age  leaving 
issue,  and  the  issue  are  to  take  just  that  which  the 
parent  wonld  have  taken  if  he  had  lived  to  attain 
twenty-one  years."  As  I  read  the  gift  in  Re 
Moieiey's  Trutts,  it  was  to  the  issue  who  should 

-Afterwards  attain  the  age  of  twenty-one  years, 
that  was  a  part  of  the  description  of  the  issue, 
and,  therefore,  it  was  a  mistake  to  s^  you  could 

■  divide  the  number  of  shares  into  aa  many  as 
there  are  children  who  are  alive  and  children  who 

-^ied  leaving  issue ;  there  is  no  gift  to  the  issno  aa 
-such,  only  to  such  aa  attain  twenty-one.  That  is 
the  mistake  which,  as  it  seems  to  me,  the  Yice- 
Chancellor  made  in  that  case.  He  said  you  ascer- 
tain the  niimber  of  shares  by  seeing  what  children 
left  issue,  but  leaving  issue  does  not  determine 
the  point ;  it  is,  leaving  issue  and  sach  issue 
attaining  twenty-one.  Looking  at  the  principle 
and  the  authorities,  I  think  in  this  case  that  the 
grandchildren  not  being  capable  of  being  ascer- 
tained within  the  period  allowed  by  law,  the  gift 
ffrhoUy  fails  for  remoteness. 

■SoUoitors :  Jmkinsim,  Owen,  and  OUvwa. 
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Truateea  Relief  Act — Unnect 
court —  Costa—  General  pa 
under  sBltUanent — abaolute 
meut   hy  will—Execulor'F 
trasteea  of  eettlement~2'i 

By  a  gettlement  A.,  a  married  4 
potoer  of  appointment  by  loill 
periy.  She  exeroiaed  her  po% 
tain  peraona,  and  appointett 
truatcea  vsere  willing  to  pay  t 
of  the  probate,  and  the  dii 
appointed,  but  refaaed  to  pajf^ 
the  fund  wUhotU  the  conctm 
ciariea,  which,  being  re^edt'i 
of  the  eaueutor,  paid  tkt  fundi 
Tnuteet  RdtefAst. 

At  Uie  time  of  paying  m  ika^ 
tiona  aa  to  who  were  the  ■ 
entitled.  A  petition  was  prm 
benejUia^-iea  for  payment  oi 
who  would  be  eniitled  u»  am 
Hie  court,  and  agreeing  to  ih* 
tion, 

Held,  that  tlie  true(ee$  ought  to  i 
the  executor  on  hia  aole  reeeip 
costs  of  ilie  petition  other  th* 
eoata  of  proving  their  title,  th- 
proper  person  tn  Jiave  present 
By  an  indenture  of  settlement 
183t>,  and  made  between  Philip 
part,  Sarah  Hoskin  (then  Saral 
of  the  second  part,  and  certain 
of  the  third  part,  a  sum  of  500 
the  said  Sarah  Hoskin  was  en 
as  therein  mentioned,  was  aeai 
and  it  was  declared  that  the  ti 
possessed  of  the  same,  and  als 
Consols  upcm  trast  after  the  o 
Fbilip  Hoskia  and  Sarah  S 
intertist  thereof  dari^  the  Uv 
Hoskin  and  Sarah  Hoskin,  ( 
them  as  therein  mentioned,  ai 
of  the  survivor  of  them  upon 
capital  and  income  thereof  in  I 
children  if  any  of  the  marriagi 
be  no  such  child,  then  in  case 
kin  should  die  in  the  lifetimi 
Hoskia  from  and  after  his  < 
such  person  and  persons,  for  \ 

Soses,  and  subject  to  such  pc 
eclaratioos  as  the  said  Saral 
will  or  any  codicil  should,  no 
tore,  appoint. 

By  an  indenture,  dated  th 
was  declared  that  a  further  sm 
in  part  consisting  of  aconmn 
fund  of  2001.  should  be  held  I 
settlement,  npon  trust  as  to  ( 
decease  of  the  said  Philip  Ho 
kin  in  the  events  which  happ 
and  persons,  for  such  intent 
subject  to  snch  powers,  pr 
tions  as  the  said  Sarah  Hosk 
codicil  should,  notwithstand 
or  appoint. 

Sarah  Hoskin  made  hwwi 


(a)  BaportBa  It  V,  Gould,  Si 


I860,  and  thereby  in  pursuance  of  the  povrers  oon- 
taioed  in  the  inaentorea  of  the  15th  July  1836,  and 
tlie  24th  May  1851,  aha  appointed  certain  small 
legacies,  and  she  directed  all  the  rest,  residue,  and 
1-ematnder  of  the  said  tiro  sams  of  200L  and  5002. 
Consols,  and  the  diTidends,  interest,  prodnce,  and 
uccamolations  thereof,  and  of  any  other  fund  or 
personal  estate  over  which  she  had  a  disposing 
)K)wer  by  or  under  either  of  the  said  two  inden- 
tures to  be  divided  into  five  equal  portions,  and 
Ktie  appointed  and  bequeathed  such  five  shares  as 
therein  mentioned,  atid  she  appointed  WUliam 
Patching  and  £dward  Reynolds,  executors  of  her 
will. 

Sarah  Hoskin  died  on  the  27th  June  1863,  and 
lier  will  was  proved  by  Beynolda  alone  on  the  Slst 
Uarch  1875. 

FhiKp  HoBkin  died  in  Dec.  1874. 

In  the  month  of  Aug.  1876,  the  trustees  of  the 
settlements  had  in  their  bands  the  sum  of 
7201. 19<.  Sd.,  as  representing  the  amount  of  the 
settied  funds,  appointed  by  the  will  of  10  rs.  Hoskin , 
which  amount  they  paid  into  court  under  the 
Trustees  Belief  Act,  after  deducting  therefrom 
34Z.  60.  6(2.  for  the  expenses  of  so  aoing.  The 
afiSdaTit  of  the  trustees  filed  in  support  of  the  pay- 
ment into  court  stated  the  names  of  the  parties 
whom  they  believed  to  be  entitled  to  the  fund. 

The  tmstees  had  agreed  to  pay  to  the  executor 
out  of  the  fund,  the  duty  on  the  probate  of  the 
will,  and  the  costs  of  obtaming  it,  but  they  declined 
to  pay  him  the  balance  without  the  concurreuoe  of 
the  beneficiaries.  At  the  time  the  money  was  paid 
into  court  there  were  questions  on  the  wilt  as  to 
the  parties  beneficially  entitled,  but  on  the  petition 
all  the  partieB  interested  according  to  any  view 
were  before  the  court,  and  cmcorred  in  the  pro- 
posed dietribntion. 

A  petition  for  payment  out  of  the  fund  to  the 
parties  benefldwly  entitled  was  now  presented, 
and  the  petiticm  prayed  that  the  oosts  of  the 
petition  might  be  paid  by  the  tmstees  of  the 
Kettlement  on  the  ground  that  they  were  not  justi- 
fied is  relieving  themselTes  of  the  responsibility  of 
administering  the  tnufe  fund  by  payment  mto 
court. 

Briaiowe,  (^C.teD&SardnoeU,  for  the  petitioners. 
—The  tmsteee  vere  not  justified  in  paying  the 
fund  into  court,  and  thus  diminishing  it  by  the 
expenses  consequent  therecm.  The  testatrix,  Mrs. 
Hoskin,  had  a  general  testamentary  ]>ower,  and  by 
her  will  she  exercised  her  power  and  appointed 
executors,  who  could  have  awen  a  complete  dis- 
cbarge to  the  trustees  of  tlie  settlement.  They 
cited 

RePhiU>ricVt8eitltm«nt,12'L.T.  Bep.  N.  S.  261; 

34  L.  J.  368,  Cb. ; 
Hpet  T.  Oatlty,  26  L.  T.  Bep.  N.  S.  816 ;  L.  Bep.  14 

JZ«%>odtom*j  mil, S» L. T. Bap. 0.  S. 306 ;  IDe O. ft 
J.SSSi 

Re  Oat^aTnult,  25  Beftv.  361 : 
FoUiTDO's  Hottgase,  32  Beav.  131 ; 
Be  miiot't  TnutBy  L.  Bep.  15  Eq.  194., 

[They  were  stopped  by  the  court.] 

Jhmning,  for  the  executor  of  the  will  and  some 
of  the  beneficiaries. 

Yato  Lee  (Qlae$e,  Q.C.  with  him),  for  the  trustees 
of  the  settlement. — I  Kubmit  that  the  trustees  of 
the  Bettlement  were  in  no  way  ta  blame  for  paying 
the  fund  into  court,  and  were  justified  m  not 


parting  with  the  money  to  the  executor.  I  admit 
t^t  we  decision  in  &e  PhUbridc'e  eetlUmaU  is 
agunsfe  the  tmstees.  As  to  Hayet  v.  OatJMt  that 
was  a  case  where  the  tmstees  had  actoaliy  paid 
over  the  money  to  the  exeoator  of  the  appointor, 
and  a  bill  was  filed  to  compel  him  to  restOTS  it.  It 
would  have  been  a  very  case  against  the 

trustee  if  the  suit  bad  succeeded,  and  Lord 
Bomilly,  SI.B.  followed  bis  previous  decision  in  Be 
PhUbnck'8  setikment.  But  in  PlaU  t.  Bouih  (10 
li.  J.  105,  Ex.;  8.  c.  3  Beav.  257)  it  was  held 
that  the  executor  of  Dfra.  Flatt  could  not  have 
recovered  the  property  appointed  by  her  will,  and 
that  view  of  the  oommon  law  judges  was  adopted 
by  the  House  of  Lords  (s.  c.  sub-nom.  Draie  t. 
Attomey.General,  10  CI.  &  Fin.  257).  The  statute 
of  23  Yict.  c.  15,  was  passed  in  consequence  of  the 
decision  in  Piatt  v.  BoutJ^  and  sect.  4  imposes  pro- 
bate duty  on  a  will  exercisiDg  a  general  power  of 
appointment  over  personal  estate,  bat  it  ia  only 
"  for  the  purposes  of  this  Act "  that  the  appmnted 
property  is  to  be  deemed  the  personal  est^  of  the 
appointor,  it  does  not  make  the  property  reoorer- 
able  by  the  executor.  In  faeb,  sect.  5  reoc^niiies 
l^e  fact  that  it  does  not  beloi^  to  him  by  pro* 
Tiding  that  the  duty  paid  by  the  executor  Boall  be 
rep^d  him  by  the  trustee  or  oivner  of  the  property. 
[Maliks,  Y.O. — I  am  bound  to  follow  the  decisioa 
of  Lord  Bomilly  unless  I  dissent  from  it.  I  do 
not  think  the  trustees  would  have  iucorred  any 
liability  by  paying  the  fund  to  the  executor.] 

Brietotoe,  Q.C.,  in  roply. — After  the  Act  of 
23  Yict.  c.  15  the  tmstees  oannot  rely  on  JPIotf  t. 
Bouth. 

Malins,  T.C.— The  Trustees  Belief  Act  is  a 
most  useful  enactment,  as  by  means  of  it 
points  of  law  of  great  difficulty  are  decided  in  a 
comparatively  inexpensive  manner,  but  at  the 
same  time  it  may  m  used  as  a  means  id  great 
oppression.  Now  In  this  case  a  small  earn  of 
between  600Z.  and  700Z.  has  been  paid  into  court, 
and  the  expenses  of  obtaining  its  payment  out  of 
court  it  is  stated  may  be  1502.  Take  it  as  at  least 
lOOZ.  Now  when  trustees  take  a  step  inTolviog 
such  a  dip  into  their  tmst  fund  they  ought  to  be 
well  satisfied  beforehand  of  the  propriety  tjf 
the  proceeding.  Under  the  circumstances  which 
happened  in  this  case,  Mrs,  Hoskin  had  a  general 
power  of  appointment  over  the  fund  in  question. 
That  is  equivalent  to  the  absolute  ownership. 
8he  executes  her  power  by  will,  and  by  her  will 
she  appoints  executors.  According  Ui  the  law  at 
that  time  her  executors  could  not  do  anything 
without  first  proving  the  will ;  the  Act  of  25  YicL 
0. 15,  had  made  the  will  liable  to  probate  duty. 
Upon  general  principles,  therefor^  she  being  we 
owner  of  the  property  and  hanng  appomted 
executorSftheirantywastopayberdens  if  afaehad 
any,  and  they  were  the  persons  to  give  a  dischaige 
for  the  money  to  the  tmstees  of  the  settlement. 
There  are  two  well  known  decisions  by  Lord 
Bomilly  on  the  point,  one  of  which  is  Be  Phil- 
Mek'$  SettUmerU.  In  that  case  there  is  a  forsDsI 
decision  on  the  point,  bnt  there  is  a  still  moic 
formal  decision  in  Hayes  v.  OaiUt(,  and  what  was 
the  fate  of  that  case  P  The  plamtiff*s  bill  was 
dismissed  with  costs.  Now  after  these  two  deci- 
sions, what  did  the  tmstees  want  a  release  tor  f  11 
you  have  money  to  pay  to  A.  B.,  the  proper  course 
IS  to  pay  it  to  him  and  take  his  receipt.  That  is  a 
sufficient  disohai^e.  In  the  case  before  me  this 
over  anxiety  of  the  trustees  to  be  made  seeora  led 
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to  along  correspondence;  then  361.  is  dednoted  from 
the  fand  for  the  expenses  of  pairing  it  into  conrt. 
Then  there  is  a  long  affidavit  pointing  out  who  are 
the  parties  entttl^  to  the  fand.  The  proper 
course  was  for  the  truatees  to  pay  over  the  fand 
to  the  ezecQtors  of  Mrs.  Hoskin,  and  they  onghfe  to 
have  insisted  on  its  payment  to  them.  lEteyond 
doabt  the  troatees  wem  wrong  in  not  paying  it  to 
the  execntors,  and  if  the  ezeoutors  had  been  the 
petitiooers,  the  trostees  should  hare  paid  all  the 
costs.  Bat  the  ezecntors  have  waived  thor  strict 
right.  Therewillbeanorderaoeordingtotheprayer, 
and  by  the  consent  of  tbe  petitioners  let  the 
trnstem  pay  the  oosts  other  than  tbe  costs  of  the 
ben^ciaries  in  proving  their  title. 

Solicntors,  Burton,  TMte$,  and  JSart ;  BrownHovo ; 
Meredith,  Bobartt,  and  MitU. 


(Before  Tico-Ohancellor  Hall.) 

June  26  and  27, 1876. 

JosBs  V.  Cliftord  (a). 

Vendor  and  jiurchaser— Contract  of  aale — Condi- 
tion rettriciive  of  investigation  of  title — Diaeovery 
of   facta  aUitnde — Common  miatdke — SpteifCa 
performance. 
In  an  agreement  for  tale  of  freehold  and  leasehold 
property  there  was  a  conditon  that  the  pwchaaer 
was  to  assume  that  "  E.  M.  was  at  the  time  of  his 
death  seised  in  fee  simple  of  the  said  premteee" 
and  should  "  not  require  the  production  of  or  in* 
vestigate,  or  make  any  objection  in  reaped  of  tlie 
j^rior  tiUe  io  the  said  lot,  whether  such  prior  fifZe 
w  or  M  not  referred  to  in  any  abairaeted  document." 
The  pwrehaser  discovered  oy  an  inspection  of  an 
indoswe  award  that  E.  M.  was  not  at  the  date 
qf  hi*  dsttih  seised  of  the  said  h«reditaanenta,  but 
thai  lie,  the  purchase,  was  eniiUed  to  the  same. 
Seld,  that  this  condition  did  not  preclude  the  pur- 
chaaer  from  acquiring  such  knowledge  dliwnde, 
and  on  the  ground  thereof  refusing  to  eamj  out 
the   conti-act,  although  no  fraud  was  aUeged. 
Inquiry  dirasted  accordingly. 
Bingham  v.  Bingham  (1  Ves.  Sen.  126)  and  Cooper 
V.  Phibbs  (16  L.  T.  Bep.  N.S.  678 ;  L.  Siep.  2 
H.  L.  149)  commented  upon  and  foUowed. 
Tms  was  a  bill  for  the  specific  performance  of 
articles  ol  agreement,  dated  28th  Sept.  1871,  by 
which  Biobard  Jones  and  his  wife,  Jane  Jonea,  the 
plaintiff,  agreed  to  sell  to  the  defendant  for  the 
■nm  of  23£)0I.  certain  freehold  and  leasehold  here- 
ditftiuentB  described   in  tbe  first  and  second 
schedates  thereta  In  the  first  schednle  wero 
comprised  three  fneces  of  land  in  the  township  of 
Hopcon  TJpcba,  in  the  ooonty  of  Montgomery', 
containing  2a.  Ir.  32p.  or  thweabouts,  and  num- 
bered 94,  110,  and  116  respectively  in  the  plan  of 
the  tithe  cx>mmatation  apportionment  for  the  town- 
ship, and  in  the  second  about  100  acres  oE  arablo 
and  pasture  land  and  about  120  acres  of  sheep- 
walks. 

Claase  4  of  tbe  articles  of  agreement  provided 
as  follows  :  *'  The  purchaser  shull  ossaroe  that  B. 
Hountford,  who  died  on  tbe  2-2ud  April  1841,  died 
intestate,  leaving  tbe  said  Jane  Jones  "  (who  was 
the  plaintiff  in  the  suit),  "his  only  child  and 
heiress-bt-luw  him  surviving ;  and  that  the  said  K. 
Hountford  was  at  the  time  of  bis  death  seised  in 
fee  simple  of  the  said  premises,  and  sball  not  re- 

(«)  BcportMl  br  i.  U.  TsoxnoK,  Biq^  Btfitatct-at-Lsw. 
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quire  the  production  of  or  investigate  or  make  any 
objection  in  respeot  of  the  prior  title  to  the  said 
lot,  whether  such  prior  title  is  or  is  not  referred 
to  in  any  abstracted  document.  Tbe  vendors 
will,  however,  at  their  own  expense,  if  required, 
furnish  a  statutory  deolaration  by  a  competent 
person  that  tbe  said  £.  Mount-ford  was  in  posses- 
sion  or  receipt  of  the  rents  of  the  said  heredita- 
ments and  premises  as  the  owno:  thereof  at  the 
time  of  his  decease,  and  that  the  vendors  have 
since  received  the  rents  of  the  said  hereditaments." 
Bequisitious  on  the  title  were  to  be  sent  within  a 
specified  time ;,  and  any  error  or  misstatement  in 
the  schedules  was  not  t-o  have  the  efiTect  of  an- 
nulling the  sale,  but  vras  to  be  the  sabjeot  of 
compensation. 

Tne  vendors  delivered  their  abstract  of  title,  and 
no  objection  was  taken  within  the  time  limited  in 
that  behalf.  Subsequently,  however,  the  defen- 
dants made  a  reqniailion  for  a  statutory  declara- 
tion, not  of  the  seisin  of  E.  Monnbford,  bat  of  the 
plaintifi"s  heirship  to  him.  The  declaration  was 
duly  furnished. 

'nie  defendant  did  nob  complete  the  porduse 
within  the  specified  period.  At  his  request  the 
vendors  ^vo  him  further  time,  but  on  his  con- 
tinued fiulure  to  complete,  th^  pressed  him  to 
do  80,  but  he  asked  still  further  time,  and  offered 
to  pay  interest  on  the  purchase  money. 

As  tbe  delay,  however,  continued,  the  plaintiff 
filed  her  original  bill  on  tbe  3rd  Feb.  1873,  her 
husband  having  died  in  the  previous  year.  By 
her  bill  the  plaintiff  stated  that  she  was  absolutely 
seised  in  fee  of  the  hereditaments  comprised  in 
the  first  schedule,  and  entitled  to  the  leasehold 
hereditaments  for  the  remainder  <^  the  term  on 
which  the  same  were  held.  The  defendant  b^  his 
first  answer,  dated  the  12th  Aug.  1873.  admitted 
the  pUdntiff's  title,  and  declared  his  wiULngness  to 
carry  out  the  contract.   He  filed,  however,  a  sup- 

Elomental  answeron  the  5th  Marc^  1876,  in  which 
e  insisted  th^  he  was  not  boond  to  complete. 
In  September  1878,  he  oontracted,  as  he  alloged, 
with  amry  Eente,  for  the  sale  of  an  estate  of  his 
own,  called  Lower  House  Form,  together  with  the 
prc^Mrty  wfaioh  the  defendant  had  contracted  to 
purahase  &om  the  plaintiff.  To  make  out  his  own 
titb  it  was  necessary  to  inspect  the  Hopton  In- 
closure  award.  He  had  unsuccessfully  attempted 
to  do  so,  but  Keate's  solicitor  had  succeeded  in 
obtaining  an  inspection  of  the  award,  and  thereby 
discovered  that  the  three  pieces  of  freehold  land 
spedfied  in  the  first  schedule  to  tbe  articles  of 
agreement,  and  numbered  94,  110,  and  116,  had 
never  belonged  to  the  said  Edward  Mountford, 
and  consequently  did  not  belong  to  the  plaintiff, 
bat  were  allotted  to  one  Thomas  Morgan,  through 
whom  it  was  then  actually  vested  in  the  defendant 
himself,  subject  to  the  lesidue,  oonsistiog  of  a  few  - 
years  only,  of  a  term  created  in  1781,  which  was 
vested  in  the  pluntiff.  Tbe  defendant's  solidtor, 
accordingly,  on  the  23rd  Pec.  1873,  wrote  to  the 
plaintifTs  solicitor  to  inform  him  of  this  discovery, 
and  claiming  to  set  aside  the  whole  oontraoton  that 
ground.  To  this  the  pl^tifl^s  solicitor  answered 
as  follows :  "  I  had  an  appointment  with  Mrs. 
Jones  to-day,  and  laid  before  her  yours  of  yester- 
day, as  to  the  freehold  property  contracted  to  be 
sold  to  Colonel  Clifford.  BTer  surprise  was  no  less 
than  yoor  own  seems  to  have  been.  Without 
prejttdioe  to  the  oontraot  and  her  right  under  the  . 
same  as  against  Colonel  01i%(^K#;9<ap@iOg  IC 


he  no  difficalty  in  the  matter.  As  yoxx  seem  to 
4iav«  seen  the  award,  which  I  could  never  get  at, 
nor  could  my  clienb,  you  must  also  have  seen  that 
the  parcels  of  plan  94, 110,  and  116,  were  allotted 
to  Thomas  Morgan,  in  exchange  for  an  allotment 
to  Joseph  Daviea  and  John  Francis,  containing 
2a.  Ir.  16p.,  part  of  a  field  called  the  Four  Acres, 
numbered  14'  on  the  sale  plan,  and  then  called 
Lower  Llani^reod  Afeadow.  This  allotment  of 
2a.  3r.  16p.  was  olevty  the  land  of  which  Hr. 
]|£onntfora  was  seised  in  fee,  tke  conT^nce  of 
which  to  him  Mr,  Branghall  saw  when  at  mj 
ofBces  examining  the  deede.  Francis'  moiety  tvas 
purchased  by  Mr.  Moontford  in  1825,  and  was 
conveyed  by  deed  of  feoffment,  and  Miss  Dorothy- 
Davis,  one  of  the  witnesses  to  livery,  is  still  living, 
and  ran  speak  positively  to  the  fact,  as  indorsed 
on  the  deed.  The  other  moiety  {Daviea')  was  pur- 
chased in  1840.  Mr.  Mountford  was  at  this  time 
between  eighty  and  ninety  years  of  age,  and  the 
conveyance  was  ))reparea  by  a  Mr.  Farmer,  of 
Montgomery,  of  a  moiety  of  parcels  94,  110,  and 
116,  instead  of  the  allotment  to  Francis  and  Davies. 
In  the  first  moiety  the  consideration  was  19!.,  and 
for  the  second,  5bl.  The  tithe  commutation  was 
mode  after  Mr.  Monntford's  death,  and  it  seems  to 
have  set  us  all  wrong,  and  I  suggest  the  better 
plan  will  be  simpW  to  snbstitnte  in  the  oonvey- 
auoe  from  Mrs.  Jones  the  2a.  3r.  16p.,  instead  of 
the  three  smaller  pieces  allotted  to  Colonel  Clifford. 
As  to  these,  Mrs.  Jones  will,  if  required,  give 
absolute  covenants  for  title." 

Hie  defendant's  solicitor  replied  that  if  his 
client  had  known  the  state  of  the  facta  he  would 
never  have  entered  into  the  agreement.  His 
object  in  entering  into  the  agreement  was  to  aoquire 
lots  no  and  116,  which  imme«diately  adjoined  the 
house  on  Lower  House  Farm,  and  considerably 
enhanced  its  value.  The  contract  had  been  entered 
into  under  a  common  mistake,  and  the  defendant 
was,  therefore,  entitled  to  rescind  it. 

The  plaintiff  then  amended  her  bill,  denying  the 
■alleged  discovery,  and  charged  that  the  defendant 
by  nis  laches  was  precluded  from  taking  the 
objection.  She  stated  also,  that  she  had  diaoovered 
that  she  had  an  absolute  freehold  intraest  in  three 
.acres  of  this  land  fbrnnerly  supposed  to  be  leaae- 
bold ;  but  that  if  the  defendant  was  willing  to 
KMJmplete,  considering  his  title  to  lots  94*  110,  and 
116,  she  would  give  him  the  benefit  of  the  enlarged 
interest,  or  she  wonld  allow  him  compensation,  if 
he  made  compensation  in  respect  of  the  greater 
interest  which  he  would  acquire  in  the  freehold  lot 
supposed  to  be  leasehold. 

Osborne  Morgan,  Q.C.  and  Romer  for  the  plain- 
tifif. — The  defendant  accepted  the  title,  and  in  the 
absence  of  fraud,  and  no  fraud  is  alleged,  he  can- 
not withdraw.  Besides  he  assumed  the  owner- 
ship of  the  property  by  attempting  to  sub-sell. 
Dart's  Vendors  and  Porchasers,  4di  edit.  898, 
Simpson  v.  Sadd  (2  Sm.  &  G.  469  ;  4  D.  M.  &  G. 
665).  He  is,  moreove^  prechided  by  clause  4  of  the 
agreement,  from  making  any  inquin  in  uiy  quarter 
as  to  the  title :  (See  8prait  t.  J^^,  10  B.  &  C. 
249 :  Hwme  T.  BmOm/,  5  De  G.  A  Sm.  520;  Hums 
T.Pococ*.  L.Bep.  IKq.  423;  ICh.  379;  13  L,  T. 
Eep.  N.  S.  555;  14  L.  T.  Rep.  N.  S.  127,  386; 
Samett  T.  Baker,  32  L.  T.  Rep.  N.  S.  382 ;  L.  Bep. 
20  Eq.  50).  A  man  may  be  supposed  to  know 
his  own  title,  and  a  vendor  is  not  bound  to 
direct  the  purchaser's  attention  to  that  of  whioh 
he  has  express  or  implied  notice :  (Dart's  Yendm 


and  Purchasers,  4th  edit.  8o.)  We  have,  morew, 
a  good  title  by  adverse  possession,  as  the  award 
was  made  in  1841.  And  it  is  certainly  owing  to 
our  indulgence  that,  the  defendant  has  made  this 
discovery.  He  cannot  equitably  use  that  indul- 
gence to  oust  his  vwdor. 

Dickinson,  Q.C  and  BodweU  for  the  defendant. 
— This  is  a  case  of  a  oommon  mistake,  caused  by 
the  imperfection  of  the  abstract  furnished  1^  the 
vendors.  Spratt  t.  Jeffery  is  disapproved  in  8hq»- 
herd  v-  KitaOey  (1  C.  M.  &  B.  117),  and  in  Darling- 
ton  V.  .Hamilton  (Kay  550),  Wood,  Y.C,  sud  that  a 
condition  precluding  the  purchaser  from  requiring 
production  of  the  lessor's  title,  did  not  preclude 
him  from  acquiring  any  evidence  he  could  aliande. 
To  the  same  effect  Malins,  V.C.,  in  Samett  v. 
Baker  (32  L.  T.  Rep.  N.  S.  382  ;  L.  Bep.  20  Eq. 
50),  and  the  Court  of  Queen's  Bench  in  Wadddl 
V.  Wolfe  (L.  Rep.  9  Q.  B.  615).  In  answer  to  the 
arguinent  that  a  man  is  supposed  to  know  his 
own  title,  we  rely  on  the  well-known  case  of 
Bingham  v.  Bingham  (1  Ves.  Sen.  126),  where  a 
man  bought  his  own  estate  under  a' mistake,  and, 
though  no  fraud  appeared,  it  was  held  that  this 
was  a  case  of  common  mistake  which  the  court 
had  power  to  relieve  against. 

Morton,  Q.C,— There  are  two  daases  <rf  condi- 
tions, one  in  which  the  vendor  precludes  the  par* 
ohaserfrom  makinj^  requisitions  on  the  title  iteel^ 
and  another  in  whmh  the  pnrdiaser  is  estopped 
even  from  making  inquiries  or  obtaining  informa- 
tion from  other  quarters.  The  present  case  fiUls 
within  the  latter  division. 

Hall,  Y.C. — This  case  is  different  from  those 
which  have  been  cited  before  me,  and  it  appears 
to  me  that  the  plaintiff  is  not,  under  all  the  cir- 
cumstances of  the  case,  entitled  to  a  declaration 
that  she  can  make  a  title,  but  she  ought  to  have 
an  inquiry  as  to  title.  The  plaintiff  had  made  iho 
usual  stipulation  as  to  the  time  within  which 
objectioDs  to  the  title  were  to  be  taken,  and  I 
must  take  it  that  the  title  was  accepted.  It  ap- 
pears to  mo  also  that  the  pluntifE  is  right  in 
saving  that  the  statutory  declaration  as  to  the 
seisin  of  Mr.  Mountford  was  only  to  be  given  if 
required,  and  no  each  declaration  waa  required, 
but  only  a  declaration  of  Mrs.  Jones's  heirship  to 
Mr.  Mountford,  which  was  furnished.  Tho  de- 
fendant bonght  with  the  intention  of  selling  again, 
and  he  caused  great  delay  in  the  completion  oc 
the  purchase.  The  plaintiff  showed  him  great 
indulgence,  and  it  was  only  accidentally,  twoyeara 
after  the  contract,  that  the  defect  in  title  was  dis- 
covered. And  it  was  the  sub-purchaser,  not  the 
purchaser,  who  raised  the  point.  Then  the  pur- 
chaser says :  "  We  have  been  proceeding  under  a 
common  mistake.  The  property  is  mine, 
subject  perhaps  to  a  tease  to  which  you  are 
entitled.  It  seems  to  me,  therefore,  under  tfaa 
circumstances,  that  this  is  not  a  case  in  whidi 
the  court  would  bo  right  in  ordering  a  speoifie 
performance  of  the  contract,  bat  it  wonid  be 
justified  in  directing  an  investigation  as  to  the 
title.  There  seems  on  both  sides  to  be  cause  for 
an  inqnirv,  unless  the  contract  iteelf  and  the  law 
on  the  subject  shuts  out  inquiry  for  mher  vendw 
or  purchaser.  The  plaintiff  contends  that  even  if 
it  is  made  oat  that  the  purchaser  has  bought  his 
own  property,  still  that  by  the  terms  of  the  eon- 
tract,  and  the  law,  he  is  compelled  to  purchase  and 
pay  for  what  is  his  own.  !Now,  as  to  the  law,  the 
cases  may  be  divided  into  two  classes,  ^rst. 
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those  in  which  the  terms  of  the  contract  pre- 
clnde  tlie  purchaser  not  only  from  making  inqniries 
from  the  vendor ;  aod,  seconilly,  those  in  irbich 
he  i3  precluded  from  ioTestigation  into  the  title 
in_  any  other  quarter.   No  doubt  a  condition  of 
this  latter  kind  is  valid,  but  the  oonrt  has  never 
gone  BO  far  as  to  say  that  the  purchaser  ia  pre- 
eluded  from  laying :  "  There  ia  a  common  mis- 
take.   I  now  find  by  a  docament  which  has  been 
brought  before  me,  that  the  propeitv  is  mine,  and 
that  the  contract  is  wi&ont  conaioeration,  and  I 
shall  be  getting  notiiing  for  my  purchase  monev." 
When  there  haa  been  snch  a  common  mistake, 
and  thero  ia  no  fraud,  the  court  will  not  compel 
the  purchaser  to  complete.   The  case  of  Bingham 
V.  Bingftam  (1  Ves.  Sen.  121),  upon  which  the 
defendant  relied,  carries  the  matter  oven  farther, 
unless  there  was  fraud.     On  that  I  shall  have 
more    to   say.    That    case   is   authority  for 
saying^  that  m  circumstances  like  the  present, 
even   it  the  purchase  money  has  been  paid, 
the   purchaser  may  come   to  the   court  and 
comp«l  the  vendor  to  refund  the  money.  That 
oaae  is  good  law,  and  is  referred  to  ia  several  edi- 
tions of  Somen's  Vendors  and  Purchasers.  In 
the  tenth  edition  it  ia  mentioned  with  a  long  state- 
xnent  from  the  registrar's  book,  and  it  would  seem 
that  it  was  not  eonaidered  a  case  of  fraud.  There 
■was  only  a  misstatement  as  to  the  legal  effect  of 
an  instrument.   It  haa  been  referred  to  as  an 
authority  for  the  general  proposition  contended 
for  by  the  defendant,  uid  though  Lord  St. 
Iieouards  himself,  in  some  editions  of  his  book, 
throws  doubt  upon  it  where  there  was  no  element 
of  fraud,  in  the  last  edition  he  deEaitely  states  it 
as  an  authority  where  "  no  fraud  appeared  "  :  (See 
14th  edit.  p.  245).    In  SaunderB  v.  Loi-d  Armesley 
(2  Soh.  &  Let.  101),  Lord  Redesdale  expressed 
a  doubt  whether  in  such  a  case  a  court  of  (equity 
would  interfere  in  the  absence  of  fraud.    He  says  : 
"  In  a  case  of  fraud  it  certainly  might,  in  a  case  of 
mere  ignorance,  although  I  incline  to  think  it 
might,  yet  ^ter  looking  a  little  into  the  subject, 
I  find  great  difBcnlty  in  holding  that  a  oonrt  of 
equity  could  interfere."  But  in  Cookixme  t.  WillU 
{34.  Beav.  868;  L.  Bep.  1  Oh.  58).  Romilly,  M.E., 
and  Tnmer,  L.  J.,  treated  Bingham  r.  BUtgham  as 
an  authority  in  coses  of  mere  mistake  without 
fraud.    Bingham  v.  Bingham  was  decided  by  Por- 
teaoae,  M.E.,  sitting  for  Lord  Hardwicke.   I  may 
also  refer  to  what  was  said  in  Cooper  v.  Pkibbs 
(16  L.  T.  Rep.  N.  S.  678;  L.  Kep.  2  H.  of  L. 
149,  164),  by  Lords  Cranworth  and  Weatbnry. 
Lord  Cranworth  says:  "The  consequence  was 
that  the  present  appellant,  when  after  the  death 
of  his  uncle  he  entered  into  the  f^i^reement  to  take 
a  lease  of  this  property,  entered  into  an  agreement 
to  take  a  lease  of  what  was  in  truth  his  own  pro- 
perty ;  for  in  troth  this  fishery  was  bound  by  the 
covenant  and  belonged  to  him  just  as  much  as 
did  the  lands  in  Ballyaadwe ;  therefore,  he  says,  I 
entered  into  the  agreement  under  a  common  mis- 
take, ozid  I  am  entitled  to  be  relieved  from  the 
conseqnenco  of  it.   In  support  of  that  proposi- 
tion he  relied  upon  a  case  which  was  decided  in 
the  time  of  Lord  Hardwicke,  not  by  Lord  H^rd- 
'  wioke  himaelf,  but     the  then  Master  of  the  Bolls, 
Bingham  T.  Bingham  (1  Yes.  Sen.  126),  where  that 
relief  was  expressly  administered.   I  believe  that 
the  doctrine  then  acted  upon  was  perfectly 
correct  doctrine ;  but  even  if  had  not  been,  that 
will  not  at  all  ahoir  that  this  appeUant  is  not  en- 


LQ.B.  Div. 


titled  to  this  relief,  because  iu  this  case  the  appel- 
lant was  led  into  the  mistake  by  the  misinforma- 
tion given  to  him  by  his  uncle,  who  is  now  repre- 
sented by  the  respondents."  And  Lord  Westbury 
says :  "  It  is  said  '  Ignorantin  juris  haud 
exeusai,'  but  in  that  maxim  the  word  'jus '  is  used 
in  the  sense  of  denoting  rome  general  law,  the 
ordinary  law  of  the  country.  But  when  the  word 
'jus  *  is  used  in  the  sense  of  denoting  a  private 
right,  that  maxim  has  no  applioation.  Private 
right  of  ownership  is  a  matter  of  &ct ;  it  may  be  tho 
result  also  of  matter  of  law ;  bat  if  parties  contract 
under  a  mutual  nuatake  and  miaapprehension  as 
to  their  relative  and  reapeotive  rights,  the  result 
is  that  that  agreement  is  liable  to  be  set  aside  aa 
having  proceeded  upon  a  common  mistake.  Now, 
that  was  the  case  with  these  parties,  Ttie  respon- 
dents believed  themselves  to  be  entitled  to  the  pro- 
perty, the  petitioner  believed  that  he  was  a 
straoger  to  it;  the  mistcdce  is  discovered,  and  tho 
agreement  cannot  stand."  It  seems  to  me  that 
the  principle  is  rightly  stated  by  Lord  Westbury, 
and  apphea  to  this  case.  I  am,  therefore,  of 
opiuion  that  an  inquiry  must  be  directed  whether 
the  hereditaments  comprised  in  the  first  schedule 
of  the  contract,  did  or  did  not  belong  absolutely 
to  the  defendant,  subject  only  to  the  terms  granted 
by  the  lease  of  1781,  of  which  on^  a  few  years 
remain  unaxpired.  This  the  defendant  moat 
m^e  Out.  If  he  does  not  there  will  be  a  decree 
for  specific  performance,  and  the  defendant  will 
have  to  pay  all  the  costs  of  this  suit.  If  a  title 
cumot  be  made,  the  ease  will  come  on  again  for 
further  consideration,  when  the  costs  will  have  to 
be  dispraed  of.  In  case  the  d^endant  proves  bis 
propoailion  the  bill  will  be  diamiasea  without 
costs. 

Solicitors,  G.  Cart,  agent  for  S.  M.  Johcm, 
Welchpool ;  liMune,  agent  for  Minetl,  Son^  and 
Peddocke.  Boas. 


QUEEN'S  BENCH  DIVISION. 
Monday,  Jan.  15. 
ScoTl  V.  Pbbeman  (a). 
Action  remitted  to   Coanly  Oourl-~Where  judg- 
ment  to    be  etfftiai— 19   ^  20   Viet.   it.  108, 
e.  itQ~Order  XXXVL,  ruU  ^or-Order  XL., 
ralet  1,  3,  and  7. 
The  rules  of  the  Suprems  Court  reipeeting  motion 
for  and  signing  of  judgment  do  not  affect  the 
jn-ovision  of  the  County  Court  Act  1856  (19  ^'  20 
Vict.  c.  108,  «.  26),  that  judgment  in  an  aclio» 
remitted  to  a  County  Court  may  he  signed  «h  a 
"  Superior  Court "  m  accordance  with  the  cerft- 
jieate  of  t7ie  r^istrar  of  the  County  Court. 
This  was  an  action  origisaUy  brought  in  the  Huh 
Court  and  remitted  to  the  Oonnty  Court,  nOdsr 
the  provisions  of  18  A  20  Viot.  c.  108,  B.  26,  which 
section  is  as  follows : 

Where  iiLany  aotlon  of  ooctraot  brongltt  in  a  Superior 
Court  the  olum  indorsed  on  the  writ  does  not  exceed 
OftypouBde,  orwlMie  aneh  daim,  tbooffh  it  origbiallr 
uoeeded  flrty  peonds,  is  fedneed  hj  Mrment  iato 
oonrt,  payment,  an  admitted  set  off  or  otnerwise,  to  a 
•nm  not  oxoeedin^  fif  Ij  poonda,  a  judge  of  a  Saperior 
Oonrt,  on  llie  af^Uoation  of  either  ptutj  after  ianie 
joiBad,  nar>  In  us  disontton,  and  on  aoeh  (terma  aa  he 
shall  tiUnc  fit,  order  that  the  oaue  be  tried  In  anj 
Ooont^  Oonrt  wUoh  he  ehall  nam^  and  therenpon  the 
plamtcS  shall  lodge  wit^  the  registrar  of  aaah  ooorfe 
■neh  order  aad  uie  fane,  and  the  jadee  «f  aoA  eoart 
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to  the  mutsT's  omoe  of  anob  Sopertor  Conit,  Mid  indg- 
mmt  IB  a^oordanoe  with  anoli  cwrtiOoftte  msy  be  aigrted 
In  inoli  SaperioT  Court, 

Jadgmenb  having  been  signed  in  the  County 
Coart  in  accordance  with  the  above  en&ctmeDt, 
and  FoUock,  B.  baTing  refuBed  to  set  the  same 
aside,  * 

Gye  now  moved  to  rescind  the  order  of  Pollock, 
B.,  and  argued  that  judgment  ought  to  be  entered 
and  signed  in  accordance  with  the  rules  of  the 
Suprerae  Court,  inasmuch  as  the  action  was  orif;i- 
nally  brought  in  the  High  Court.  He  referred  to 
Ord«r  XXXVI.,  r.  22a; 
Order  XL.,  rr.  3  and  7. 

The  CouET  (Jlellor  and  Lush,  JJ.)  were  clearly 
of  opinion  that  19  &  20  Vict.  c.  108,  8.  26,  re- 
mained in  full  force,  and  was  not  affected  by  the 
rules  of  the  Suprerae  Court,  which  I'cferred  to 
proceedings  in  the  High  Court  only. 

Ai>plicaiion  refused. 

Solicitors  for  plaintiffs,  Willianuon,  HiU,  and 
Co.,  for  England  and  Son,  Goole. 

Solicitors  for  defendants,  Le  Riche  and  Son, 
for  Qeorge  Bideal,  Manchester. 


Wednesday,  Jan. 

POWIS    V.  LuKD  1)yKK\()R  A.\P  ANOTUElt.  (a) 

Afjreement  for  lease — Spcdfic  perfoniiance — Laches 
—  Goniiniu'd  possession  and  •payment  of  rent. 

The  fij^ed  ride  of  ajuHii  that  specific  performance  of 
an  agreement  for  a  lease  ivill  not  he  •jraiHrd  after 
long  lapse  of  time  will  not  he  relayed  merely  on 
account  of  possession  and  payment  of  rent 
during  the  wlwle  of  such  ti'me. 

In  1844  the  plaiitUff  verhally  agreed  v;ilh  the  agent 
of  a  predecessor  in  title  of  D,  to  build  a.  ■•ih^ip,  and 
liold  the  same  on  leafe  at  a  rent  of  ^>8.  j^er  annum. 
The  j)iflt!i(ijj"  hnllt  the  shop  and  ocnipied  and 
paid  rent  for  it  up  to  action  hrmighf,  hut  no 
lease  was  executed.,  nor  v;ere  negotiations  for  a 
lease  had.  In  1876  the  plaintijf  surd  D.  for 
specific  performance. 

Held,  that  specific  performance  ought  not  to  le 
decrr.ed. 

This  was  an  appeal  from  the  decision  of  the  Judge 
of  the  County  Court  of  Glamorganshire  holdcn  at 
Neath. 

The  action  was  brought  by  the  ])lalntifr,  a 
blacksmith  iivitip  near  Nrath,  against  tbo  defen- 
dant, for  Bpecillo  performance  of  an  alleged 
verbal  agreement,  tbo  plaintiff's  claim  being  as 
follow,-!  : 

The  plaintiff  (lemande  Bpecific  performance  by  yon  of 
an  agreement  to  grant  him  a  lease,  for  his  life,  of  a 
blaokstnith'R  shop  and  land  not*-  in  his  occupation, 
dtuate  at  Neath  Abbey,  near  Neath,  in  the  county  of 
Glamorgan. 

He  also  states  that  the  estate  to  which  the  suit  relates 
does  not  exceed  500f.  in  value. 

3.  The  action  came  on  for  bearing  before  T.  H. 
Terrell,  Esq.,  the  judge  nf  tbo  said  court,  who 
(having  addeil  Henry  Compton  as  a  defendant, 
with  liis  consent),  on  the  16th  Fob.  1870,  made 
the  followiug  decree : 

It  ia  adjudged  that  the  plaintiff  ia  entitled  to  Bpecific 
performaiioe  of  an  a|;^recment  entered  into  between  him- 
self and  the  late  Mr.  Wickens,  as  agent  for  the  defen- 
dant, for  a  grant  of  a  lease  to  him  for  hie  life  of  the 
blacksmith's  shop  mentioned  in  the  partioulara  filed  in 

(n)  Reported  by  J.  M.  Lely,  Esq  ,  Barrister- at- Law. 


dante  do  exeonte  a  leaae  of  the  aaid  premuea  to  th«  Mid 
plaintiff  for  hia  life,  at  the  yearly  rent  of  5t.,  mAimae 
to  contain  the  nsoat  oovenanta.  And  that  the  ylaintilT 
do  ezeoute  a  ooanterpart  of  such  lease,  the  aaid  Iwe 
and  ooanterpart  to  be  prepared  at  the  expense  of  the 
plaintiff,  and  that  each  lease  be  Mttled  by  the  jndn  ol 
this  conrt.  And  it  ia  farther  ordered  that  the  defendaatl 
do  pay  the  oosta  of  this  action  np  to  the  heuiof . 

The  following  facts  were  proved  at  the  hearing : 

4.  On  the  12th  Sept.  1875,  the  plaintiff  was 
occupying  the  blacksmith's  shop  mentioned  in 
the  particulars,  and  was  paying  a  yearly  rent  of 
5s.  therefor  to  the  defendants.  He  claimed  to 
bo  occupying  a  small  piece  of  ground  adjoicine 
under  the  same  letting,  but  such  piece  of  ^roand 
was  not  fenced  off  or  divided  in  any  way  from  tiie 
remainder  of  the  land,  or  otherwise  defined,  and 
the  defendants  dpnied  that  the  plaintiff  was  in 
occupation  of  any  ground  except  the  shop. 

5.  In  the  previous  Augnfit  the  defendants  had 
agreed  to  lease  the  whole  of  the  land  (including 
the  land  on  which  the  plaintiff's  shop  stood)  to 
one  John  Bees,  and  in  that  month  the  defendants 
gave  the  said  John  Kees  possession  of  the  whole 
of  such  land  except  the  plaintiff's  shop,  and  the 
said  John  Bees  at  once  commenced  to  build  on 
the  land  adjoining  the  shop. 

0.  On  the  said  12th  Sept.,  in  order  that  the 
defendants  might  be  able  to  give  possession  of  the 
whole  to  the  said  John  Rees,  they  caused  the 
following  notice  to  quit  to  be  served  upon,  the 
plaintiff : 

To  Mr.  John  Powie,  of  Cadoxton  Jnxta,  Neftth,  in 
the  county  of  Glamorgan. 
As  agent  for  and  on  behalf  of  the  Right  HoTtoomble 
and  Keverend  Francis  William  Baron  Dynevor  and 
Henry  Compton,  your  landlords,  I  hereby  giro  yoo 
notice  to  quit  and  deliver  up  possesKion  of  the  smitli's 
shop,  hereditaments,  and  premises,  with  the  appor- 
tenances,  which  yon  rent  or  hold  of  them  situate  at 
Cadoxton  Juita,  Neath,  or  elsewhere  in  the  coonty  of 
Glamorgan,  on  the  25lh  March  now  nex:  ensuing,  cr  at 
the  end  of  the  current  year,  of  your  tenancy,  which 
shall  expire  next  after  the  end  of  one  half  year  from  the 
time  of  your  being  served  with  this  notice. 

7.  Previous  to  the  plaintiff  becoming  possessed 
of  the  laud  on  which  the  blacksmith's  shop  was 
afternards  built,  that  land  and  the  adjoiniucr  land 
were  in  the  pousession  of  one  Johu  Parsons,  u 
tenant  of  the  theu  Baron  Dynevor  and  Henry 
Combe  Compton,  and  were  sublet  by  him  as 
gardens,  Vf\t\i  certain  houses  occnpied  by  his 
iiULtertenants,  which  were  held  by  the  said  John 
Parsons  from  the  same  laudloixls. 

M.  Befnre  plaintiff  commenced  building  the 
blacksmith's  shop  in  1844  Mr.  Parsons  coDsent*d 
to  give  up  the  land  on  which  the  shop  was  to  be 
built,  and  thereupon  an  ari-angement  was  come  to 
between  the  plamtiff  and  Mr.  Wickens,  as  aganfc 
of  Lord  Dynevor,  that  plaintiff  should  build  the 
shop,  and  tihould  pay  os.  a  year  rental,  and  sljould 
have  a  lease  for  his  life,  but  such  agrei-ment  was 
never  reduced  to  writing.  There  ■\Tas  no  applica- 
tion for  a  lease  until  Jan.  1870,  when  the  pLaintiff 
brought  his  action  against  the  defendant-s. 

'.I.  Mr.  Wickens  died  many  years  ago,  and  was 
sueccedod  as  agent  first  by  his  son  and  after- 
wards by  Str.  Warren.  Parsons  died  in  1855  or 
Baron  Dynevor  died  in  1852,  and  was 
succeeded  alter  one  intermediate  (Baron  Dynevor) 
by  the  present  defendant  Baron  Dynevor,  \n  180?. 
Henry  Combe  Compton  died  in  1860,  and  was 
succeeded  by  the  other  defendant  Henry  Comptoti. 
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10.  The  ptuntiff  built  the  blacVsmith's  shop  in 
the  year  1844,  at  a  cost  of  aboub  301.,  and  he  con- 
tinned  to  pay  the  yearly  rent  of  5$.,  down  to  the 
present  time. 

11.  No  erideace  was  giren  as  to  what  interest 
the  then  Lord  Byneror  and  the  said  Henry  C. 
Compton  had,  in  tbe  said  piece  of  {{roand,  in  the 
year  1844,  nor  as  to  what  interest  tbe  present 
defendant  had. 

^  The  jndge,  bowerer,  held  that  there  was  snffi- 
ciesfe  eridenoe  on  all  the  points,  and  found  that 
ths  verbal  agreement  was  proved,  that  tbe  301. 
laid  out  by  the  iiIatDtlff,  together  with  oocapation 
for  0o  lon^  a  period  under  the  alleged  aj^reement 
wan  anfficient  to  take  tbe  ease  out  of  the  Statute 
of  Frauds,  and  that  he  bad  the  pnwer  to  make  tbe 
decree  against  tbe  defendant  above  set  out. 

The  qnestion  for  the  opinion  of  tbe  conrt  was 
whether  the  judge  was  right  in  makins  the  said 
decree,  and  whether  such  decree  oaght  to  have 
compelled  tbe  granting  of  a  lease  by  tfae  defen* 
dant  for  a  longer  poriM  than  by  law  they  ooald 
grant  such  a  lease. 

If  the  conrt  should  be  of  opinion  that  the  decree 
for  specific  performance  was  correct,  then  the 
decree  shonld  be  qualified  so  that  the  defendants 
might  not  be  decreed  to  execute  a  lease  which  they 
have  not  power  to  execute. 

But  if  the  court  should  be  of  opinion  that  tbe 
jnd||re  was  wronf^  then  the  aaid  decree  was  to  be  set 
ande,  with  anah  directions  as  to  costa  and  other- 
wise as  the  court        seem  fit, 

WiUiam  Barber  {Bray  with  him],  for  the  appel- 
lantr  the  defendant  below,  relied  on 

jDavwportr.  TTalfca*.  31 L.  T.  Bep.  N. a  168 ; 
8tUn  T.  iSlod*.  7  Tm.  278 ;  2  White  and  Tadt  1 483. 

as  showing  that  the  plaintiff  had,  by  his  own 
laches,  disentitled  himself  to  a  decree,  and  that  the 
myment  of  rent  and  possession  conld  not  avoid  the 
eneot  of  anoh  laches. 

MtuUey,  for  tbe  respondent,  the  plaintifE  below, 
irho  was  nx^nested  bv  the  conrt  to  address  himself 
to  the  qnestion  of  laches  only,  argued  that,  as  the 
plaintiff  bad  paid  rent  for  so  many  years,  tJie  case 
was  one  in  which  the  ordinary  role  iToald  be 
relaxed.   He  cited 

Walktr  V.  Jeffrtyt,  1  Hare  353. 

UxLLoa,  J. — I  am  of  opinion  that  the  Connty 
Court  Judge  was  Wrong  in  this  oaae.  I  can  ima* 
gine  nothing  more  serioosly  prejudicial  to  die 
defendant  than  tbe  facts  as  they  appear.  We  have 
before  ns  an  allegation  that  tbe  ^{ent  of  a  prede- 
oeesor  of  the  defendant  agreed  to  grant  the  pMntiff 
a  lease  for  a  rent  of  b*.  a-year  in  the  year  1844. 
Nothing  was  done,  however,  and  the  agent  died. 
After  lyinff  by  till  after  the  death  of  the  agent,  and 
after  the  death  of  the  principal,  the  plaintiff  seta 
up  a  olaim  against  the  saccessor  oftne  principal, 
the  present  Lord  Dynavor,  and  says  that  no 
pr^ndioe  is  done  to  the  present  Jjord  Dyneror  by 
sndi  a  daim.  I  think  we  shall  be  Tiwating  m1 
principles  of  equity  if  we  allowed  soch  a  decree  to 
stand. 

FiBLD,  J. — I  am  of  tbe  same  opinion.  In 
Story's  Eqnity,  sect.  771,  tbe  role  is  laid  down 
thus :  "  Id  general  it  may  bo  stated  that  to  entitle 
a  party  to  a  specific  peitormanoe  he  must  show 
that  be  has  been  in  no  default  in  not  having  per- 
formed tbe  agreement,  and  that  he  has  taken  all 
proper  steps  towards  tbe  performance  on  bis  own 
part.  If  he  has  been  gai%  of  gross  ladies,  or  if 
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he  applies  for  relief  after  a  long  lapse  of  time, 
unexplained  by  equitable  oircnmstanoes,  his  bill 
will  be  dismissed;  for  ooarts  of  equity  do  not, 
any  more  than  courts  of  law,  adminster  relief  to  tbe 
gross  negligence  of  snitors."  Now,  here  the  plain- 
tiff has  produced  no  draft  lease,  nor  has  he  shown 
any  equitable  circamstances  in  his  favour.  All  the 
equitaole  circumstances  are  against  him.  Mr. 
B^dley  urges  that,  as  tbe  plaintiff  bad  bsen  in 
possession,  and  had  paid  rent  all  the  time,  the 
ordinary  rule  onght  to  be  relaxed,  as  if  the  resent 
were  an  analogous  case  to  Bhepheard  t.  Wafktr 
(L.  Bep.  20  659  ;  33  L.  T.  Kep.  N.  S.  47.) 
Bnt  the  fkct  is  that  the  two  oases  are  very  different. 
In  Shepheard  v.  Walker,  tho  landlord  was  enforcing 
an  agreement  on  a  tenant  who  had  bad  the  moana 
of  fnfSIling  it  in  his  own  hands,  and  it  was  the 
tenant's  own  fttult  that  he  neglected  to  do  so. 
The  distinction  is  pointed  out  in  JDavenporf-  r. 
Waiker  {ubi  sup.),  which  very  much  rosembien  this 
case.  The  payment  of  rent  by  the  plaintiff  makes 
no  difference.  "It  is  a  most  fixed  and  nnalterable 
rule  of  equity,"  observed  Bacon,  V.O.,  in  Daven- 
port V.  Walker,  "  that  a  man  who  comes  for  specific 

Eerformaoce  must  come  at  a  proper, time;  but 
ere  tbe  plaintiff,  remaining  for  nearly  twenty 
years  witnbnt  the  burden  of  any  covenants,  now 
comes  and  asks  that  he  may  have  a  lease." 

Judgment  for  fhe  appellant. 
Solicitors  fbr  the  sppallant.  Bray  and  uo. 
Solicitor  for  the  respondent,  Tucker,  New,  and 
Co. 


Wedneeday,  Jan.  31. 

GOU  ff.  ICUTVIHQ.  (a) 
Baatardy  Act  1872.  «.  ^—CorroboTO^ion  of  evident 
of  mother~~AdMi»aUiilitg  of  evidence  a$  to  eiremit' 
aiancee  prior  to  begetting  oj'  child. 
On  the  hearing  of  an  apfuUion  eaae,  evidence  in 
corroboraium  of  the  evidence  qf  the  mother  i$ 
admi$$ible,  although  the  partimUara  to  vthiA 
eueh.  evidence  teetijiea  happened  prior  to  the 
begettU^  of  the  child. 
By  the  Bastardy  Act  18^,  a.  4,  the  juaticea,  on  an 
affiliation  aummona,  "ahtUl  hear  the  evidence  of  the 
leoman,  and  aueh  other  evidence  aa  ahe  may  pro- 
duee,"  and  alao  any  evidence  tendered  by  the  peraon 
alleged  to  be  the  father,  "and  if  tha  evidence  of 
the  mother  be  eorroborcUed  in  aome  matitrial  partv 
evlar  by  oiker  evidence  to  the  aaliafaclion  of  tin 
juaticea"  they  may  ad^jtdge  ihe  man  to  be  ih» 
Uvejaffigr. 

ypeMmi  ha»vM  hem  dsZiasrsd  of  a  hagtourd 
child  in  Oct.  187^  and  honing  aapKed  for  an 
affHaUvn  order  againat  the  re^^ondeni : 
Held,  ihat  evidence  of  the  appeUarU  and  the  respon- 
dent haviaig  heenfrequentty  ewrpriaed  to^etlier  in 
the  aummer  of  1874,  waa  evidence  admuaibU  in 
oorroboration  of  the  appellant. 
This  was  a  case  stated,  under  20  &  21  Yict.  c.  43, 
by  Balph  A.  Benson,  Esq.  stipendiary  magistrate, 
sitting  at  the  Sonthwark,  Polioe-ooort,  in  tha 
county  of  Surrey,  and  the  ftdlowing  «re  the 
material  parts  of  such  case. 

Tbe  appellant  had  preferred  a  comphunt  against 
tbe  respondent  nnder  tbe  3rd  section  of  the 
Bastardy  Laws  Amendment  Act  1872  (35  &  36 
Yiot.  c.  65),  chai^ng  that  the  respondent  was  the 
father  of  a  bastard  child  of  tbe  appeUant,  bom 
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-within  the  twelve  months  next  preceding  the  date 
<if  the  complaint.  The  mi^trate  dismissed  the 
complaint.  It  -was  proved  at  the  hearing  on  the 
part  of  the  appellant,  and  foand  as  a  fact  that  the 
«aid  appellant  had  been  delivered  of  a  bastard 
child  on  the  10th  Oct  1875,  and  the  appellant 
Bwore  that  the  reepoudent  was  the  Cither  of  anch 
<iiuld.  the  connexion  having  taken  place  at  the 
respondent's  hoase  where  he  had  taken  her  on  an 
evening  in  Jan.  1875.  Of  that  meeting  and  that 
iaterconrse  there  was  no  oorroborative  evidence, 
nor  was  the  magistrate  satisfied  with  such,  evi- 
dence as  was  adduced  of  anbaequent  conversations 
between  the  friends  of  the  appellant  and  the 
reBpondent.  But  it  was  proved  to  his  entire  aatis* 
faction  that  daring  the  summar  of  1874  several 
months  before  the  child  could  have  been  begotten, 
tbe  parents  oi  the  appellant,  with  whom  previously 
to  that  date  the  respondent  had  been  on  terms  of 
great  friendship  and  intimacy,  refused  him  the 
Eooae  and  quarrelled  with  him  owing  to  thetr  sus- 
pioiona  with  regard  to  his  conduct  towards  the 
appellant.  ThCT  deposed  that  they-  surprised  the 
appellant  and  the  respondent  together  on  more 
than  oue  occasion;  that  the  door  of  the  parlour 
where  they  were  was  closed  for  a  minnte  or  two 
against  them ;  that  the  appellant  aat  on  the  knee  of 
the  respondent,  and  to  other  oircnmstuices  which 
would  have  had  great  effect  on  the  judgment  of 
the  magis'trate  bad  they  occurred  at  or  about  the 
time  the  child  might  have  been  begotten.  Tbe 
appellant  was  rather  of  weak  intellect,  but  there 
was  no  evidence  of  any  similar  misconduct  on  her 
part  with  other  men  than  the  respoodent.  After 
taking  time  to  consider,  the  magistrate  was  of 
opinion  that  he  was  not  at  liberty  so  to  interpret 
the  words  of  the  statute,  "  if  the  evidence  of  the 
mother  be  corroborated  in  some  materia  parti- 
cakr  "  (35  A  36  Yiot.  c  65.  s.  4)  as  to  inolnde  evi- 
dence of  the  facta  long  antecedent,  and  having  no 
direct  relation  to  the  actoal  begetting  of  the  caild* 
however  sbvng  might  be  the  icoral  convicuon 
that  SDoh  foots  might  convey  to  bis  mind,  bat 
that  the  word  "  material "  mnat  be  taken  to  imply 
a  oloaer  oonnectitm  of  the  "  particular  "  in  question 
than  was  apparent  in  the  case,  with  oconrtences  at 
or  about  the  time  when  the  child  mnst  have  been 
begoUen,  or  with  anbseqnent  words  or  actions  of 
the  respondent  tending  to  fix  the  ^temity. 

The  case  concluded  as  follows : "  If  the  court  ehsll 
be  of  opinion  that  it  was  within  my  discretion  and 
legally  competent  to  me  according  to  the  require- 
ments of  the  above  seotion  of  the  statute  to  hold 
the  evidence,  above  set  forth  as  corroborating  "  in 
some  material  partionlar "  the  evidence  of  the 
mother,  then  I  pra^  the  court  to  remit  the  case  for 
rehearing  with  their  opinion  thereon,  or  otherwise 
to  nuJce  snch  order  as  to  the  oonrt  AbM  seem  fit." 

Spearman  and  Sa^sry,  for  the  appellant,  re- 
ferred to 

Hodgst  T.  BmmU,  5  H.  &  K.  625  i  2  L.  T.  Bep.  N.  S. 

19O,p0r  lfiutln,&; 
R.T.  Pe(H«v.l7<a-B.9Q8i  18  L.  T.  Bap.  N.  S.  ttS; 

16  Ju  193 1 
LaWTmus$  v.  Ivgviiire,  20  L.  T.  Bap.  N.  8.  391  ; 

OS  anthorities  under  tbe  Act  ctf  7  &  8  Vict.  c.  10 
(which  does  not  differ  with  respect  to  the  pravi- 
flion  aa  to  corroboFBtion  from  the  Bastardy  Act 
1872)  that  theqnesfiion  was  one  for  the  magistrate 
to  determine.  They  were  stopped  by  the  court, 
who  called  upon 

John  Tliomjtton,  foe  t&e  respondent^  wboar^ed 
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that  tbe  words  "  material  particnlar  "  mnat  reoefrc 
a  limited  constmotion.  Ko person  wonid  be  n£e  if 
evidence  dating  so  &r  batw  could  be  held  adois* 
Bible.  [Mbixob,  J.— That  objection  goes  niher 
to  the  weight  of  the  evidence  than  to  its  admissihi- 
lity.] 

Meixok,  3. — I  am  of  opinion  Uiat  the  stipen* 
diary  magistrate  has  taken  a  wrong  view  of  the 
law.  He  should  have  recnved  this  evidence, 
and  judged  of  tho  weight  of  it.  There  is  no  rule 
of  law  to  ezclnde  anch  evidence,  which  might  or 
might  not  be  very  material  according  to  tbe  pecu- 
liar circumstances  of  each  case.  Here  it  affwded 
material  corroboration  as  showing  an  antecedeci 
probability  that  the  respondent  was  the  father  uf 
the  appellant's  child. 

Field,  J. — I  am  of  the  same  opinion.  The  ca«e 
must  be  remitted  to  the  magiatrato  for  his  deter- 
mination, after  hearing  the  excluded  evidesice. 
Tbe  object  of  the  Bastardy  Acts  is  to  give  a  single 
woman  tbe  right  of  having  her  child  maintained 
by  lie  father.  Aa  the  paterni^  is  prored  by  tha 
evidence  of  the  woman,  and  as  tbere  is  ^tbh 
danger  in  adniittinff  tbe  evidence  of  one  raif^ 
person  against  another  single  person  in  referees 
to  that  which  is  ordimuily  secret,  the  Legislatara 
has  thought  fit  to  require  that  the  erideace  cf 
the  mother  shall  be  "  corroborated  in  soub 
material  particular."  But  no  restriction  has  beea 
imposed  with  reference  to  dates.  That  the  evi- 
dence would  have  been  material  if  it  bad  testified 
to  facts  happening  between  the  begetting  and  tlie 
birth  is  not  disputed.  It  is  for  the  magistrate 
to  decide  whether  evidence  testifying  to  &cts 
happening  earlier  is  material  or  not. 

Judgmeni  for  the  appeUoMt. 

Solicitors  for  the  appellant,  OordweU  and  T<t*- 
man. 

Solicitors  for  the  respondent,  HteSiu  and 

Washiiigton. 


Wedaetday,  Jan.  24. 
Yerdim  v.  Wkay  and  mxotbxr.  (a) 
Voting  paper,  fabrication  of—Proamutim  hj  «»■ 
awxesfftd  caxididaie — '*  Pariy  aggriwed" — FmUis 
HeaUk  Act  1875. 
By  the  Public  SeaZth  Act  1875,  s.  253^  procmdinfi 
for  ike  rteovay  of  any  penaUiat  under  Am  Jkd 
ehdO,  7%at  he  ta£en  by  any  psrvom  ottsr  0uin  Jnt  a 
parly  aggrieoed.  ...   By  nde  69  of  siAedmU  i, 
any  pereon  tehe  fiUmetUed  any  voting  paper  u 
licotle  to  a  pencd^  not  exceeding  201. 
The  appellant  and  M.  voere  candidates  at  an  eledien 
under  the  Act.    A  voting  paper  fahrieated  hg  tJm 
reepondenie  gave  three  vote*  to         tvko  woe 
elected  by  a  majority  of  jive  votee. 
Held  (on  a  ca40  etated  by  jwlieee  vatdmr  30  ^21 
Fi«e.  c  43),  that  the  appellant  vsaa  a  "piw*! 
aggrieved." 

Pertnuh. — Aeandidaie  vonid  be  a  party  aggriemi 
taheUter  ihe  fabricate  votee  hmutf  tka  tUetim  at 

not 

This  was  a  case  stated  by  justices  of  the  baraai^ 
of  Middlewich,  in  tbe  county  of  Chester,  sad  Oe 
folloirtng  are  the  raaterial  parts  at  aooh  ease: 

The  i-espondents  were  inarged  with  ftfaristiBK 
the  voting  papw  of  one  Aane  Pudlm;  i4w 
entitled  to  tWe  votes  at  an  dection  far  tta  oSbs 
of  member  for  the  Wharton  Ward  of  tiha  L-asl 
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Board  Distriofc  of  Wtnaford.  The  mrormftfeion 
waa  preferrod  at  the  pettj  sessions  held  at  Uiddle- 
wiok  in  the  eoanty  of  Chester. 

There  were  only  two  oaudidatea,  ihe  appellant 
and  Hr.  Moes.  Airs.  Dudley's  voting  paper,  to 
the  fabricating  of  which  one  of  the  respondents 
pleaded  guilty,  was  foand  when  opened  by  the 
proper  officer  to  give  three  votes  to  Mr.  Moss. 
The  result  of  the  election  weib  the  retnm  of  Mr. 
Moss  bj  Ave  votes,  the  appellant  receiving  eighty- 
nine,  and  Mr.  Mosa  ninety-four  votes.  The  appel- 
lant having  preferred  an  information  against 
the  respondents  for  f^brioatinff  Mrs.  Dudley's 
three  votes,  the  jaaticeB  dismissm  the  inlormaiion, 
being  of  opinion  that  the  appellant  was  not  a 
party  aggrieved  within  tho  meaning  of  the  253rd 
section  of  the  Publio  Health  Act  1875  (38  &  39 
Vict.  c.  55),  which  is  as  follows : 

Proeeedings  for  the  rsoovary  of  any  penalty  nndcr  this 
Aot  shall  not,  axoept  as  in  tbia  A^t  is  azprMtly  pro- 
vided, be  hmd  or  tueu  by  any  pwaon  other  than  by  • 
Mrtj  aggrieved,  or  bv  the  looal  aatborit;  .  .  .  without 
the  oiuMBt  of  m  Atsoniay.OenetaL 
The  Baziction  of  the  Attorney-General  not  having 
been  obtained,  the  qaeation  fbr  the  court  was 
whether  the  appellant  was  a  "  psrty  aggrieved  " 
within  the  meaning  of  the  above  section. 

Qye,  for  the  appellant,  cited 
Bows T.  Biggtm»,U 0. B.  1 ;  23  L.  J.  5. 0.  P. ; 
BoiUfr.ManhaU,  87  L.  T.  Bep.  335,  Ex. ;  2  H.  ft  K. 
755; 

Boehfort  v.  AtJierUy,  L.  Bep.  1  Ex.  D.  511 ; 
and  argued  that  as  the  appellant's  election  might 
have  been  turned  by  the  three  fabricated  votes 
being  given  for  him  inutead  of  for  his  opponent, 
he  was  clearly  a  "  party  aggrieved." 

TickeU,  for  the  respondent,  relied  on  Sollia  v. 
MarAaU  {viti  tup.),  in  which  case  it  was  held, 
under  the  corresponding  seot  133,  of  the  Public 
Health  Act  1848  (repealed  by  the  Public  Health 
Act  1875f  and  snbstantially  identical  with  sect. 
253  of  the  latter  Aitt),  that  where  a  party  dis- 
qualified is  retomsd  and  acts,  a  d^eated  candidate 
is  not  a  "  part^  aggrieved." 

The  CoDKT  (Mellor,  and  Lush,  3 J.),  were  clearly 
of  opinion  that  the  appellant  was  a  party  aggrieved. 
Ana  Lush,  J.  said  that  be  thought  that  a  candi- 
cate  would  be  ag^eved  by  a  fabricated  vote  being 

E'ven  against  nim,  whether  the  election  wonld 
kve  been  turned  by  such  fabricated  vote  or  not. 

Judgment  for  Hio  nj>2'eHa»f. 

Solicitor  for  th«  appellfint,  0.  B.  Ot^. 
SolicitOTS  for      respondent,  S.  Tyrrell. 


COMMON  PLEAS  DIVISION. 
Wednudmj,  May  31, 1876. 
Caothon  Coiuiebcial  G-as  and  Coke  Cohpaky  v. 

Dickinson  and  Pollabd.  (o.) 
GuaroiUee — Separate  paymenie — Qivmg  time  in 

rtspect  of  one  payment — Diaeharge  of  eurety. 
Defendant  was  mrety  under  a  hand  for  payment  by 
If-  to  plaintifa  of  money  becoming  due  under  a 
contract  by  whiui  payment  was  to  be  made  within 
the  first  fourteen  days  of  each  month,  unUae  plain- 
tiffs  by  voritiTig,  eigned  by  their  eeeretary,  allowied 
a  longer  time.  D.  made  d/fauU  in  one  payment, 
and  after  the  fourteen  days  had  expired  plaintifa' 
eeerelary  mroie  to  D.,  indosing  a  promieeory  note 
payable  one  month  after  date,  and  stating  thai  if 

(■)aeportadbyP.  B.  Bmcnn,  Bst-i  BHxMnriK 


he  ei-gned  tf  time  voottid  ^ 
returned  the  note : 
Held,  that  time  had  been 
noivititin  the  agreemeui 
dant  was  disnkai^fed,  &ol| 
tohieh  time  had  bean  gi90i 
menta. 

This  was  an  action  on  a  boa 
dant  Dickinson  as  principal 
Pollard  as  Diokinson's  ^un 
ment  by  Dickinson  of  the  I 
should  become  due  under 
made  between  the  plainti 
which  the  plaintiffs  agreec 
with  osrtain  tar  and  oth« 
time. 

The  terms  of  payment  i 
fifth  clause  of  the  contract, ' 

Diokinson  agrees  that  the  aooo 
liquor  had  bylum  shall  be  Mtii 
every  aalenoar  month,  and  th 
•ball  be  made  within  the  ftrst  fc 
ing  mcmth  after  every  estimate 
the  oommay  shall  by  writiog,  a 
allow  a  Hngw  ttma  (or  payawbl 

Payment  of  the  aeeonnt 
olaura  should  have  l>een  t 
July,  was  not  made  within 
of  Angost,  and  on  the  21st 
the  plaintiffs'  company  wrol 
ing  a  promissory  note  paj 
date  for  him  to  sign,  and  st 
the  note  further  time  for  pa 
Dickinson  acocu^ingly  signt . 
back  to  the  secr^nry. 

No  time  was  given  in  resj  i 
of  money  which  subsequen  ) 
the  contract. 

The  case  was  tried  befor 
minster,  who  directed  jndg  i 
the  defendant  Pdlard.  with 
to  move  to  enter  jodgmen 
Pollard  for  lldl.  16«.  £l.,ot  : 
those  sums,  the  court  to  h 
ferenoes  of  fact. 

Qrantham  and  Waipole,  i  ■ 
accordingly.— The  giving  o  ' 
not  such  a  giving  of  timt 
surety  to  the  bond ;  it  was  ' 
the  6tix  olanse  of  the  a;  i 
Btipnlates  that  the  giving 
writing  under  the  huid  of  i  i 
not  prevent  time  being  giv  i 

the  fourteen  da^  allowe 
as  to  the  sums  which  aobse  i 
respect  of  which  no  promis  : 
and  no  time  i^ven,  the  pi  i 
cannot  dtschatge  the  suret  . 
were  separateand  distinct : 
li.  Eep.  1  C.  P.  618;  36  L. . 
TeterreA  to  SkiUeltv.Ftttei  : 
36L.  J.  206,  C.  P.  ;ltiL.1  I 
was  not  a  case  of  time  bein 
a  lump  sum ;  the  different  ! 
□nder  the  contract.  See 
Simveon  v.  Onpmn,  L,  Be 
Q.  6.:  37L.-i^B»p.N. 
JVwthT.Biin-,L.Bmi.9C  I 
2DL.T.Bep.N.S.T7S; 

A.  L.  Smith  and  J.  Mat  > 

dant  Pollard. — ^The  only  g:  i 

oome  within  the  &th  clause  i 
before  the  expiration  (rf 


tuereiore  tbe  letter  ot  tne  puuntms  secretary 
oame  too  late.  Bat  time  was  (^ven  here,  not  by 
writing  the  letter  bat  by  taking  the  promissory 
note :  [Been  r.  JJ«rringion,  2  Tndor's  Leading  Cases 
in  Eqaity  887,  3rd  edit.)  Time  having  oace  been 
given,  the  surety  is  exonerated  from  liability  in 
respect  of  the  sabseqaent  payments  i  (Eyre  t. 
Bartrop,  3  Maddock,  221.)  [Gbove,  J.— In  Roscoe  s 
ITisi  Prias  Evidence  (pp.  469,  460,  13th  edit.)  the 
role  is  thas  stated ;  "Any  alteivtion  by  a  binding 
agreement  in  the  rdative  position  of  the  creditor 
and  prinoipal  debtor*  whereby  the  tatter  is  re- 
leased, or  the  remedy  against  nim  anspended,  or 
the  risk  of  the  snrety  varied  without  the  sarety*! 
assentt  will  be  a  disdiarge  of  the  goarantee  both 
at  common  law  and  in  equity in  support  of 
which  Lewis  v.  Jone$  (4  B.  A  C.  506)  and  other 
cases  are  cited.] 
Orantham  replied. 

Brett,  J- — I  think  in  this  cane  oar  jii'lgment 
shoald  be  for  the  defendant.  Tbe  plain  tiff  a  hare 
sued  tbe  defendant  as  sarety  on  a  bond  given 
by  tbe  defendant  to  secare  the  falfilment  by 
one  Dickinson  of  an  agreement,  made  on  the  20th 
Jan.  1874,  between  Dickinson  and  tbe  Croydon 
Commercial  Gas  and  Coke  Company.  Tbe  answer 
of  tbe  defendant  is  that  be  is  absolved  from 
liability  npon  bis  snretyship  bond  by  reason  of  tbe 
plaintiffs  baving  altered  to  his  detriment  their 
position  with  rpganl  to  DiokinBon.  Now,  in 
answer  to  that  it  u  nt^ged  for  the  plaintiffs  thst,  if 
time  were  given  to  Dickinson  it  ivas  given  in 
anoh  a  mode  and  manner  as  to  come  within  the 
terms  of  the  agreement  between  tbem  and  Dickin- 
son, and  therefore,  though  they  did  give  time, 
the  snreties  are  not  absolved.  Further,  it  vas 
urged  on  behalf  of  the  plaintiSs  that  if  the  defen- 
dant is  absolved  as  to  a  sum  of  1151. 16«.  8J.  aritiing 
upon  the  transaction  in  August,  yet  he  is  not 
absolved  with  regai'd  to  two  further  sums,  making 
up  altogether  asum  of  IISZ.  128.  lid.  arising  from 
defaults  afterwards,  and  therefore,  it  was  ai^ued 
for  the  plaintiffs,  they  are  entitled  to  recover 
either  the  whole  aom  or,  at  all  events,  the  sum  of 
of  118L  12*.  lid.  Kow,  with  regard  to  the  trans- 
aotion  in  Aognst,  it  seema  to  me  that,  taking  into 
account  the  lettw  of  the  Slst  Ang  and  the  pro- 
misfeory  note  inclosed,  in  it,  which  promissOTy  note 
was  signed  by  Dickinson  and  given  back  to  the 
oompuiy,  and  held  by  them — it  seems  to  me  that 
taking  those  two  together,  it  Is  true  to  sny,  in  one 
lenae  that  time  was  g^ven  to  Dickinson  by  means 
of  their  accepting  from  him  his  promiBBot7  note 
for  a  month,  and  it  is  trae  to  say  that  in 
one  sense,  taking  the  letter  and  the  promissory 
note  toother  the  company  did,  by  writing  signed 
by  their  secretary,  allow  a  longer  time  for  pay- 
ment tiian  fourteen  days.  Bat  I  think  opou  con- 
sideration, although  that  is  so,  it  is  not  that  time 
allowed  for  payment  by  writing  signed  by  their 
secretaiy,  which  is  contained  in  the  ^flh  arciclo  of 
the  agreement  of  the  20th  Jan.  1874,  because  the 
time  (altboagh  it  is  flowed  in  writing)  is  allowed 
after  the  lapse  of  fonrteen  days.  I  agree,  as  has 
been  pointeil  out  Inr  my  broUier  Denman,  that  the 
agreement  of  the  20th  Jan.  1874  should  be  con- 
strued now  as  if  it  were  being  constmed  imme* 
diately  after  it  wa?  made,  and  without  there  being 
any  bond  given  by  sureties  that  the  agreement 
■honid  be  fulfilled,  and  that  it  is  to  be  construed 
as  between  Dickinson  and  the  gas  company.  I 
oannot  qnite  agree  with  many  uf  the  argaments 


tnat  nave  been  nsed,  namely,  UuMi  tbe  words  wiQ 
bear  only  one  interpretation,  or  wiUi  the  aiga- 
ments  which  say  that  the  meaning  ia  obvioos  or 
clear.  On  the  contrary,  it  seems  to  me  that  the 
words  will  bear  either  interpretation — that  is,takiiu: 
tbe  words  grammatically ;  bnt  I  think  we  sre 
bonnd  to  took  at  it  as  a  business  document,  ao  is 
not  only  to  oonstrue  it  grammatically,  but  to  con- 
strue it  according  to  what  the  whole  tjiing  implies 
in  a  business  meaning.  I  think  that  the  5th 
article  is  the  article  in  the  agreement  which  is  to 
fix  the  ttie  time  at  which  Dickinson  is  to  become 
liable  for  payment.  In  another  sraae  it  may  be 
said  to  be  the  time  which  v  to  fix  the  arooont  of 
credit  that  was  given  to  Dickinson ;  bat  when 
persons  say  in  a  business  docnment  that  they 
fix  the  time  for  which  credit  is  to  be  ^vep,  they 
really  mean  that  they  are  fixing  tbe  time  at 
which  the  debtor  wilt  become  Ib&le  for  non- 

Saymenc.  That  is  the  meaning  of  giving  credit, 
iring  credit  moans  that  you  give  a  time  during 
which  he  shall  not  be  liable  for  non-psyment, 
and  that  fixes  the  amount  of  time  at  which  be  is 
to  become  liable  for  non-payment.  Now.  eon- 
struing  tlie  article  in  that  sense,  the  first  moment 
of  time  at  which  Dickinson  is  to  become  liable  for 
non-payment  is  at  the  end  of  the  first  fourteen 
days  of  the  ensuing  month.  If  nothing  ia  done, 
that  is  the  time  at  which  he  is  to  become  liikble; 
bat  if  something  be  done,  that  time  shall  be 
extended.  It  is  to  bo  at  the  end  oC  the  fourteen 
days,  unless  the  company  shall,  by  writii^, 
allow  a  longer  time  for  payment.  It  is  to 
fix  t-he  time  at  which  he  is  to  be  liable — that  is 
according  to  that,  at  the  end  of  the  fourteen  days,  at 
it  may  be  some  time  after;  but  if  he  has  once 
become  liable,  then  you  cannot  fix  after  that  the 
time  at  which  he  is  to  become  liable.  It  shows 
that  the  fixing  of  the  time,  if  the  fonrteen  days  is 
to  be  altered,  mnst  be  before  the  fonrteen  days  have 
ran  out,  otherwise  you  have  two  moments  of  time 
at  which  he  is  to  become  liable.  The  meaning  of 
this  is  that  there  is  to  be  only  one  moment 
of  time — either  at  the  end  of  fourteen  days,  or, 
if  that  is  altered,  then  at  some  snfasetfueBt  Ume. 
lu  can  only  be  altered  in  one  partionlv  way, 
that  is  by  writing  signed  by  tibe  secretary. 
It  seems  to  me,  therefore,  that,  althoa^  we 
should  hold  that  here  there  was  an  allowanoe 
of  time,  and  an  allowance  of  time  signed  by  the 
secretary— becanse  I  think,  taking  the  promissory 
note  ana  the  letters  together,  the  meaning  at  tbe 
letter  is,  I  will  give  you  a  month  in  which  to  pi^ 
if  yon  sign  the  promissory  noto ;  I  think  this  u 
sn  allowance  of  time  under  the  hand  of  the  secre 
tary  if  the  man  does  sign  the  promissory  note — 
yet  I  think  that  that  allowance  ^  time  is  too  late, 
and  is  not  an  allowance  of  time  aathorised  by  the 
5tli  article  of  the  agreement  between  Dickuum 
and  the  Gas  Company.  Tlien,  if  that  be  ao^  the 
taking  of  the  promissory  note  U  a  giving  ci  time 
to  Dickinson,  and  the  giving  of  time  is  not  socfa  a 

fiving  of  time  as  is  authorised  b^  the  agrsement. 
herefore,  there  has  been  a  giving  of  timo  nn- 
authorised  by  the  agreement,  and  it  bw  alwna 
been  held  Uwt  the  giving  of  time  may  alter  tarn 
position  of  a  surety ;  not  that  it  necessarily  doea, 
out  the  giving  of  time  beyond  a  contract  may  alter 
the  position  of  the  sarety,  to  his  detriment,  and 
therefore  it,  absolves  him  from  the  liability  of  his 
suretyship.  It  would,  therefore,  follow  that  as  to 
thelI6I.16s.8(ithe8arety isabsolved.  TbcBarifc* 
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the  qnestion  whether,  inaamnoh  as  he  is  absolved 
flrom  his  liability  at  that  point,  be  is  not  absolved 
for  ever ;  that  is  to  baj,  his  liability  under  the 
mrefeyahip  bond  being  onoe  gone  wiUi  regard  to 
one  point,  iiamel;^,  'famlment  of  the  original  ooa- 
trftot,  whether  it  is  not  gone  altogether.  Now  it 
semis  Btnnge  that  that  which  one  has  tUmya- 
hnoied  to  be  a  reonved  doctrine — and  it  is  a 
doctrine  well  known  toasall— when  it  is  challenged, 
and  when  we  look  into  the  books  for  it,  we  cannot 
[at  all  events  for  the  momoDt)  find  that  which  we 
thought  to  be  the  law  absolutely  stated  as  a  propo- 
sition in  any  case.   That  does  seem  strange,  bat 
still  I  think  the  cases  to  which  we  have  been 
referred  realty  do  show  that  that  is  the  doctrine. 
I  think  the  esse  cited  by  Mr.  Smith  (Eyre  v. 
Bartrop,  3  IS&dd.  £'21),  is  an  authority  on  the  very 
point.    There  the  saretyship  was  with  re^rd  to 
the  payment  of  an  annuity,  an  annuity  which 
wonid  therefore  last  during  the  lifetime  of  the 
annnitant,  and  it  was  to  be  paid  quarterly.  There 
was  a  binding  contract  hetveen  the  person  who 
was  to  reoetre  theannoity  and  the  person  who  was 
to  p»  it,  that  it  shoald  not  be  pud  quarterly  for 
the  nnt  five  years ;  but  that  of  ooorse  did  not  pre- 
THit  the  annuitant  from  being  entitled  to  insist 
after  the  five  years  that  the  payment  should  t>e 
made  qnarterly.    There  was,  therefore,  an  altera- 
tion in  the  position  of  the  parties,  as  it  was  said, 
to  the  detnmenc  of  the  surety,  becanse  it  was 
a  giving  of  time  with  regard  to  the  first  fire  years. 
Then  it  was  urged  before  Sir  John  Leach,  V.C., 
that  although  that  was  so,  and  that  therefore  the 
surety  must  'be  absolved  in  respect  of  any  non- 
payment of  the  annuity  during  the  five  years, 
yet  that  he  would  be  bound  for  non-pn^'ment  of 
tile  annuity  for  the  rest  of  the  annuitant's  life  if 
the  payments  should  be  in  arrear  after  the  five 
jvars.    Sir  John  Leadi  held  and  directed  posi- 
tively that,  inaamaoh  as  the  position  of  the  surety 
badlieen  altered  during  the  first  Atb  years,  his 
liability  was  gone,  not  only  for  tiioee  five  years* 
but  as  to  the  whole  of  the  contract.  Now,  if  th^  be 
vhe  case,  primd  facie  the  position  of  the  surety 
having  been  altered  with  regard  to  the  payment 
that  ought  to  have  been  made  on  the  14th  Aug., 
it  foUowa  that  he  is  absolved  from  being  liable  for 
any  default  in  Dickinson  at  any  time  aftortrarda. 
Then  two  cases  were  cited  to  us,  which  were  said 
to  be  authorities  for  holding  that  this  contract,  as 
it  was  to  be  fulfilled  at  dmerent  times,  must  be 
treated  ae  if  the  surety  had  guaranteed  the  perform- 
ance of  different  oontraccs ;  and  that,  although  the 
surety  was  absolved  in  respect  of  the  noo-futfil- 
■neat  of  one  contract,  be  might  still  be  liable  for 
tihe  non-falfilment  <rf  other  oootraots.   The  cases 
of  SkUUtt  Y.  'FUt^er  and  Sarriton  r.  Seymour 
i^i  nut.)  were  cited  in  sapport  of  that  proposition. 
Bnt  when  those  oases  are  looked  at,  it  is  obvious 
that  there  the  suretyship  contract  was  msde  to 
.guarantee  the  fulfilment  of  separate  oontraots — of 
■rfwolntely  separate  and  distinct  contracts — not 
the  fulfilment  of  a  contract  which  was  to  be 
falfiled  at  sacoessive  periods  of  time ;  and  there- 
upon it  was  held  that,  although  the  surety- 
■ship  bond  or  ooniract  was  one,  yet  it  was  in  reality 
two,  amounting  to  a  contract  for  the  fulfilment  of 
two  separate  contracts,  and  therefore  was  eqaiva- 
ient  to  two  separate  suretyship  contracts.  Bnt 
those  oases  seem  to  be  no  authority  for  sayiug 
'^at  where  there  is  one  contract  admittedly,  but 
Wiich  is  to  be  folfiUed  at  successive  periods  ot 


t'lfaOf  the  suretyship  bond  can  be  so  divided  as  to 
say  that  the  surety  can  be  absolved  as  to  the  fulfil* 
ment  of  the  first  part,  and  yet  be  made  liable  (or 
the  non-fulfilment  of  it  at  8ubsec[ueut  periods. 
Those  two  oases  seem  to  be  authorities,  althouffh 
not  directly  in  support  of  the  ruling  of  Sir  Jwa 
Leach,  Y.C^  to  show  that  as  a  general  rale,  where 
the  surety  is  absolved  as  to  one  part  of  tlie  con- 
tract, he  is  absolved  altogeUier  as  to  sabseqnent 
non-fulfilment.  I  therefore  think  that  the  defen- 
dant, being  absolved  from  the  contract  by  reason 
of  the  conduct  of  the  plaintiffs  in  August,  is 
absolved  altogether,  and  chat  the  plaintiffs  cannot 
hold  the  sureties  liable  for  non-fulfilment  of  the  , 
contract  which  they  had  made  with  Dickinson  at 
subsequent  periods.  Upon  the  whole,  therefore,  I 
think  our  judgment  ougnt  to  be  for  the  defendant, 
and  therefore  this  rule  will  be  discharged. 

Geovb,  J  , — I  am  of  the  same  opinion.  ith 
regard  to  the  first  point,  I  should  be  inclined  to 
think,  if  the  facts  had  supported  it,  that  if  the 
letter  of  the  secretary  with  a  promissory  note  bad 
been  written  and  sent,  or  at  all  events  if  that  pro- 
missory note  had  been  signed  and  received  by  the 
secretary  of  the  company  before  the  expiration 
the  fourteen  da^s,  that  woald  have  been  a  suffidenb 
giving  of  time  in  writing — an  enlarging  or  allow- 
tng  oflODger  time  in  writing,  signed  by  the  seore- 
tary  of  the  company.  But  Ithiuk  that  an  allow- 
ance—if one  can  call  it,  stricll;  speaking,  an  allow- 
ance— of  time  given  after  the  expiration  of  the 
fourteen  days,  is  not  within  the  agreement,  or 
within  what  was  contemplated  by  the  parties, 
namely,  Dickinson  the  principal  debtor  and  the 
parties  with  whom  he  agreed ;  and,  if  so,  not  within 
what  the  sureties  became  sureties  for.  Now,  let 
ut*  suppose  that  this  portion  of  the  contract  were 
read  simply  with  referenos  to  the  ordinary  impres- 
sion which  its  langna^  on  the  face  of  it  would 
produce,  without  lookmg  at  the  consequenoes. 
"Dickinson  agrees  that  the  accoont  oi  tar  and 
ammottiaoal  liquor  had  by  hiu  shall  be  estimated  on 
the  last  day  of  every  calendar  mouth,  and  the  pay- 
ment for  the  same  shall  be  made  within  the  first 
fourteen  days  the  ensuing  month  after  every 
estimate  sudl  be  so  mode,  unless  the  company 
shall  by  writing,  signed  by  their  secretary,  allow 
a  longer  time."  Now  I  should  read  that  thus :  It 
means  that  the  company  are  to  allow  Dickinson 
fourteen  days  after  the  estimate  is  made,  and  that 
they  are  to  allow  him  a  longer  time  if  they  please 
to  do  so,  but  SQch  allowance  must  be  in  writing, 
that  is  to  say,  they  may  allow  either  fourteen  davs, 
or  any  longer  time  than  fourteen  days.  Ihe 
fourteen  days  wo  ma;  say  is  in  writing,  because  it 
is  in  his  agreement,  and  if  they  allow  a  longer 
time,that  must  also  be  in  writing.  Nowisthatoom- 
plied  with  by  what  I  moat  own  does  not  seem  to  be 
within  the  fur  meaning  of  the  words  of  the  agree- 
ment, the  fourteen  days  having  expired— b^  a 
writing  at  any  time  ^ter  that  fourteen  days  giving; 
him  further  time?  It  appears  to  me  that  that  la 
not  giving  a  fair  meaning  to  the  word  "allow" 
here,  and  it  is  not  giving  a  fair  meaning  to  the 
term  "  longer  time,"  because  I  take  "  longer 
lime"  to  mean,  and  it  must  mean,  a  longer  time 
than  fourteen  days ;  that  is  to  say,  if  it  is  uot  to  be 
limited  to  fourteen  days,  it  should  be  more  than 
fourteen  days — that  is,  by  some  extension  of  the 
fourteen  days  made  in  writing.  Now,  if  after  the 
fourteen  days  have  expired  a  month  were  allowed  to 
elapse  without  any  writing,  that  would  beM  f^uie,  . 
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if  I  may  so  call  k,  a  breach  of  tbc  provision  agreed 
to  in  this  agreement,  and  upon  the  faith  of  which 
the  sureties  became  sureties.  There  would  be 
fourteen  days  and  a  mouth  longer  allowed,  bat 
not  allowed  in  writing.  Thererore,  that  which  the 
aureby  would  look  to  would  not  have  been  complied 
with,  and  the  surety  at  the  end  of  that  time,  if  that 
had  been  for  a  definite  time,  would  be  discharged ; 
and  the^  cannot,  if  he  is  once  discharged,  reimposo 
his  liability  by  their  making  a  writing  which  not 
only  allows  him  a  further  time  from  the  date  of 
the  writing,  bat  which,  if  I  ma^  so  say,  condones  or 
florenu  die  allowance  which  is  not  aocording  to 
the  aneement,  bat  which  is  a  verbal  agreement; 
it  condones  that  by  giving  subsequently  an  allow* 
ance  of  fhrther  time,  and  makes  tfaat  time  that 
baa  been  imposed  witiiont  a  writing  equivalent  to 
a  time  which  had  been  allowed  bjr  Uiem.  In  other 
wnds,  the  snrety  who  entered  into  this  would 
expect  that  whatever  time  was  given  more  than 
the  fourteen  days  must  be  sanctioned  by  writing. 
But  the  construction  which  is  put  upon  this  article 
of  the  agreement  by  the  plaintiffs  is  this,  that  it 
Deed  not  be  sanctioned  by  writing,  but  that  which 
the  sureties  have  looked  to  may  be  considerably 
departed  from  ;  and  it  is  said  the  company  might 
allow  more  than  fourteen  days  not  in  writing,  pro- 
vided  tbey  ratified  that  verbal  allowance  by  a  sub- 
Bequent  writing,  and  by  tbat  subsequent  writing 
allowed  a  further  time.  Again,  it  may  fairly  be 
naked,  would  a  ratification  uone,  without  furdiw 
nllowance,  be  aofBcient  ?  If  that  oonatmction  be 
good,  if  the  latificatiwi  conpled  mth  the  furthor 
aUowance  would  be  good,  the  ratification  alms 
would  be  good.  Therefore,  if  the  company  here 
ooald  allow  the  fonrteen  days,  they  could  allow  oue 
soonlh  or  two  orfthree  months,  by  a  verbal  asree- 
ment,  and  then  ratify  an  allowance  which  is  not 
within  thetermsof  this  deed  by  a  subsequent  writ- 
ing. It  seems  to  me  that  is  notwithinthe  fair  sense 
and  meaning,  or  within  the  object  sought  to  be 
obtained  by  this  agreement.  A  snrety  would  give 
this  agreement  to  his  legaladviser  to  peruse,  and  he 
would  consider  that  fourteen  days  was  the  normal 
average  time,  but  that  if  they  allowed  the  man 
time  they  must  take  care  to  fix  bis  liability  by  a 
writing,  which  is  like  a  writing  within  the  Statute 
of  Frauds,  and  that  will  prevent  any  donbt  as  to 
what  was  agreed  to,  beoanse  you  shall  take  care 
writing  to  allow  only  anch  time  as  yon  can 
tie  him  to,  and  tie  him  to  an  instrument  in 
writing.  That  may  have  been  the  object  of  the 
thing,  and  it  seems  to  me  to  have  been  the  olgect ; 
but  ib&t  wonld  be  entirely  defeated  if  a  verbal 
allowance  of  time  could  be  given  which  at  any 
time  could  be  ratified  b^  writing.  I  have  certainly 
come  to  a  clear  condnsion  on  that  part  of  the  case. 
If  the  debtor  had  gone  to  the  com[»ny  with  a  pro- 
missory note,  as  in  this  case,  and  acquired  a  suffi- 
cient extension  of  time,  or  an  allowance  of  a  longer 
Ume,  and  if  that  had  happened  before  the  expira- 
tion of  the  fourteen  days,  or  possibly  on  the  Isst 
day,  that  would  be  oue  thing;  but  a  time  has  inter- 
vened after  the  expiration  of  that  time,  and  I 
tlierefore  think  this  letter  would  not  be  an  allow- 
ance of  a  longer  time  within  this  agreement,  but  it 
would  bo  a  ratification  of  something  done  not  ac- 
cording to  the  agreement,  and  it  would  not  have 
been  within  the  contemplation  of  the  anrety-  On 
the  second  point,  as  my  brother  Brett  has  already 
said,  I  should  have  thought  that  that  must  have 
been  decided  long  ago  by  authority ;  and  although 


the  case  cited  by  Mr.  Smith  is  iap(UiU,itt!iiB 
clearly  appUcaUe  to  this  case  as  Me  maU  kat 
expected,  seeing  the  great  number  oEboaiV  n 
sureties'  names  atla^ed,  whidi  are  aimi 'm 
for  the  security  of  payment  of  money  i!|i;k: 
perioda.  One  vrould  have  expected  llat  ikafOi 
would  have  been  more  exjneaslj  dacided,  k. 
first  of  all,  acting  on  tbac  case  so  &r  u  il  ps. 
and  also  acting  on  the  principle  wlud  hi  he 
acted  upon  with  rezard  to  the  disdut^gBcftRKn. 
I  think  where,  witnout  any  act  btaig  to  ait 
part  of  the  surety,  the  debtorhaaadifahat 

Siven  by  the  principal — wboe  that  bai  oae  In 
one,  and  the  snrety  is  once  relaued  Inndch 
has  undertaken  tobebonnd  to— (hepartiaaaK 
after  tfaat  revive,  if  I  may  nse  thet^tteoiii- 
tion  of  the  seoority  because  soma  fdn^DBtiB 
is  itregulariy  done,  or  mnte  payneoi  it  Enp 
larly  made.  The  gronnd,  as  I  nDdersliadB,ir 
this,  that  any  arrangement  nude  witii  nsfest 
the  principal  debtor  that  may  aUer  tbepoeibad 
the  surety  absolves  the  surety,  asd  u  anlK 
prima  facie  necessarily  be  sach  an  sHentiai 
be  disadvantageous  to  the  surety,  "nteegr^iai 
right  to  make  his  own  bBrgaiIl,uldnJ."fIV- 
tain  reasons  of  my  own  I  entered  inia  lla  v- 
tract,  and  I  must  be  allowed  to  be  the  jad*  ^ 
what  is  beneficial  to  me  or  what  ii  doL'  sm 
when  the  surety  enters  into  sndi  a  bnaiM** 
which  we  have  before  us  for  the  pMfmnaa 
this  agreement,  I  think  we  bare  a  rigU 
him  in  the  position  of  saying  this:  "I  ladBiv 
to  be  Burety  provided  yon  tookearatolEMaAB 
lund  over  the  debtor,  and  to  see  tbatka^F 
formed  what  he  was  bound  to  do  hy  Uk  V"* 
ment.  If  yon  have  ne^ected  to  do  tbt  k 
two,  or  three  payments,  you  hate  pntnes* 
difiereut  position;  you  have  iodul)^  >  1*^ 
who  has  gradually  become  more  and  bkir  ^ 
eeut ;  you  have  deprived  me  of  my  raarfyi^ 
therefore,  you  have  put  me  in  a  leu  idTiBJ^* 
position;  you  have,  without  coosalting 
without  my  consent,  consented  to  lU^  v 
debtor  to  go  on  in  a  alipsbnd  way ;  tkntj 
ultimately  resulted  in  his  be<»mii»_ue*^ 


althoQgh  yon  may  have  violated  ud,<f^ 
your  duty,  and  not  have  kept  the 
to  his  payment ;  and  by  that  meou  ji^  *| 
very  considerably  ohaiiged  my  t**?"^ 
undertook  to  bo  auroty  upon  the  F|^,  j 
you  would  act  on  the  terms  of  the  •g"*"'™ 
think,  therefore,  upon  the  aotborityolwj 
which  has  been  cited,  the  '"•re^"'*'^^^ 
charged  and  entirely  diachaHnd.  I 


distinctions  that  have  been  already 
by  my  brother  Brett  in  the  case*  ofaimii- 
Seymour  and  SkUleU  v.  FIdciw  (afe 
apply  to  the  present  case, becaose i° 
was  very  much  as  if  separate  boadi  ■» 
entered  into,  that  is  to  aay  two  di^'^jjj. 
rate  contracts,  where  the  V^^''''^,^^0f 
formance  of  one  oonld  not  sSeet  vie  V^T^ 
or  Don-performanoa   of  the  other-  ^^^y 
think,  upon  b(Ah  gronnda,onrjndgo»'*^ 
for  the  defendants.  .  ■rb^ 

Dbxkah,  J.— I  am  of  the  same  o^"^^ 
ment  of  claim  in  this  case  is  foanded  »P*^ 
pcsed  liability  of  the  snretias  fortheanaj^ 
ance  by  Arthar  John  DiddoaoD  of  • 
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■entered  into  by  bim  on  the  20tb  Jan.,  and  the 
breach  vbb  that  he  did  not  make  good  payments 
•oE  moneya,  amoanting  to  two  sams  that  are  in 
•question  in  this  action,  which  became  dne  and 
owing  under  and  by  virtue  of  the  agreement.  In 
the  statement  of  defence  the  defendants  set  out 
tiie  imreement  itself,  which  was  made  on  the  same 
'day,  but  before  the  contract  of  earetyship.  The 
-5to  clauBP  of  that  agreement  is  the  one  apon  which 
the  defendants  rely.   The  claase  is  that  Dickia- 
flon  agrees  that  the  tar  and  ammoni&cal  liqnor  had 
by  him  shall  be  estimated  on  the  last  day  of  every 
-calendar  month,  and  the  payment  for  the  same 
shall  be  made  within  the  first  foarteen  days  of  the 
'«nsaing  month  after  e\'ery  estimate  aluul  be  so 
made,  nnl^  the  company  shall,  Ijy  writing  signed 
bj  thnr  secretary,  allow  a  longer  time  for  pay- 
ment.  Now,  I  tmnk,  as        brother  Brett  has 
stated,  that  in  tlua  first  inatanoe,  in  oonstruing  that 
«hia8e  of  the  agreement,  we  are  not  entitled  to 
fjive  it  a  diflerent  interpretation  by  reason  of  the 
mere  existence  of  the  suretyship  from  what  it 
woald  have  if  it  concerned  only  the  company. 
•Considering  it  in  that  way — though  I  am  by  no 
means  prepared  to  say  that  the  interpretation  pat 
upon  it  tbafc  the  words  are  consistent  with  an 
allowance  after  the  expiration  of  the  fourteen  days 
is  an  impossible  construction  —  construing  it 
-according  to  my  real  belief  of  what  the  words 
mean,  it  appears  to  ma  that  those,  words  mnst  be 
taken  to  mean,  and  do  mean,  that  the  payment  is  to 
be  made  within  the  first  foortesn  days,  unless 
within  that  time  the  oompary  shall,  by  writing 
■signed  by  their  secretary,  allow  a  longer  time  fbr 
payment..  I  think  so  for  this  reason  mainly,  that 
It  appean  to  me  it  would  be  a  thing  which  could 
liaraly  be  in  the  oontemplation  of  any  reasonable 
jieraon  that  there  should  be  an  agreement  for  the 
performance  of  such  an  act  as  the  payment  of 
..goods  to  be  supplied,  which  ogreemAot  should  con- 
'templateanon-psyment  withm  the  time  stipulated 
t>y  tne  agreement,  a  breach  of  that  f^reement  for 
An  indefinite  time  b/  such  non-payment,  and  then  a 
jrdubiUtationofthe  agreement  by  settingitnp  again 
AS«ontemplated  in  the  first  instanoe,  byanallowanoe 
of  a  longer  time  for  the  payment  than  the  original 
^ime  whidi  was  in  aoticipaticHi  after  a  breach  had 
-aotaallT  taken  plaoe.   I  think,  if  that  agreement 
«tood  fuone  wiwout  any  Contraot  of  suretyship  to 
interfere  wi^  the  oonstmotion  of  it  in  any  wayi 
•ihat  is  the  construction  that  a  reasonable  man 
■vonld  pot  upon  the  agreement  as  the  agreement 
by  which  the  parties  have  bound  themselves, 
namely,  Dickinson  and  the  company.   Kow,  if 
that  be  so,  then  in  the  case  which  luis  arisen  on  the 
14th  and  15th  Ang.  there  was  a  sum  actually  due 
'(because  there  bad  at  that  time  been  no  writing 
-signed  by  the  secretary  allowing  a  longer  time  for 
payment)  for  goods  supplied  Tniere  had  been  a 
'breach  en  the  contract  to  pay  by  Dickinson,  and 
Dickinson  was  in  default,  and  the  company  could 
-:at  that  time  have  sued  him  for  the  money.  Now, 
that  being  the  state  of  thines,  instead  of  enforc- 
ing their  rights  against  Dickinson,  what  they  do 
^  a  snbseqnent  time  is  to  take  a  prtHnissoxy  note 
from  Dickmam,  whidi  would  snapntd  their  remedy 
4wwut  him  for  the  whole  month  from  the  time 
toA  that  nrte.  That  being  so  as  r^iuds 
this  payment,  I  think  the  orainarv  principle 
^plies  to  it,  which  is  very  well  stated  in  Cfaitly 
•AD  OontraotB,  10th  edit.,  pa^  498,  thus:  *«If  the 
^nreditOT  gives  time  to  tiie  pnnoipalr-tbat  is,  if  by  a 


new  and  valid  contract  betwi  : 
the  principal,  to  whioh  the  su  i 
the  period  be  extended  at  w 
between  them  the  principid  w.  t 
pay  the  creditor — the  surety  i 
role  freed  from  responsibility.  ' 
Combe  v.  Woolf  (8  Bing.  166 
a  case  extremely  like  this,  wl  i 
the  surety  was  prejudiced,  i 
exonerated,  by  reason  of  a  nob 
Now  I  am  not  aware  of  any  ci  i 
where  the  liability  of  a  sorel  | 
mance  of  one  contract  as  a  w' 
payments  should  be  made  in  1 1 
by  the  contract  in  respect  oE  ' 
are  to  be  made,  that  that  is  .  • 
extent  as  that,  ii  there  is  a  b:  i 
time  in  respect  of  that  breach, 
said  that  there  were  snbseque  i 
surety  may  be  sued  separately 
though  ha  shall  be  absolve! 
former  broaoh  by  reason  of  tic  i 
in  respect  of  that.   It  is  a  n 
altogeuier  that  where  the  w : 
together,  as  it  does  here,  thei  i 
holding  of  the  surety  lifUiU . 
have  been  cited  certainly  do 
bei'auBe  they  arc  cases  in  w ; 
ceeded  precisely  on  the  grouu : 
were  severable  contraots  r< 
matters,  and  therefore  might  i 
one  contract,  but  as  two  or  tb  i 
is  a  difierent  case  to  the  p; 
think  in  this  case  thegeneri 
held  to  apply,  and  that  the  d  ■ 
to  retahi  the  judgment  given 
Judgman- 

[This  jadginSDt  baa  been  reren  i 
peal  as  to  U8£.  12s.  Ud.,  and  afSn : 

Solicitors  for  the  plaintiffii,  i 
and  Adams,  for  Drummond,  i 
Croydon. 

SolidtOT  for  the  defendant '. . 
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Monday,  Jan. 
(Before  the  Chiu 
Bj>  parte  Hall;  Be 

Bm  of  sols— ITnreyiftowd— J 
another  when  rsgmrad — A 

A.  gave  B.  a  hiU  of  »aXe  m 
property,  as  secimiy  for  • 
and  a  fresh  advance  of  151 
biU  of  sale  was  not  registe 
to  execute  another  hill  of  soi 
Within  six  weeks  B.  re^i 
another  biU  of  sale,  whwh 
and  wider  which  B.  took  w>st 
afterwards  A.  became  bankn 

Held,  that  the  agreement  to  git 
was  lawful,  and  ihat  thi 
neither  a  franduUni  prefer 
bankruptey. 

This  was  an  appeal  from  t 

Judge  of  the  County  Court  of 

at  Poole. 
Prior  to  the  month  of  May 

(a)  BSffortsa  bf  A.  A.  Doixa,  Sai 


JuksoQ  applied  to  Hall  for  a  further  advance, 
ftod  (he  latter  then  Kqaired  and  pressed  Jack- 
son  far  awuri^  foe  utai,  as  well  as  ftr  tbe 
451  (bat  dw  to  him.  AccDrdmely.  on  flw  29(h 
Uaj,  Jaokton  ezeonted  to  Hall  a  bill  of  sale 
over  the  wfacde  of  his  property  in  consideration 
of  60I.f  and  on  ttie  following  day  Hitll  handed  to 
Jaokson  (he  mm  of  l^A.,  inaking.  together  with 
(he  provioDS  STiin  of  45/.  lent,  the  sum  of  601. 
mentioned  in  the  bill  ui  sale.  At  the  urgent 
rcqnest  of  Jackson,  this  bill  of  snlc  was  not 
registered,  he  pvomising  and  undertaking  to 
CxeCQtt'  another  bill  of  sale  when  rcjuired.  In 

§arsnancE?  of  this  arrangement,  JackBDu  on  the 
rd  July  at  the  request  of  Hall,  exec  uted  another 
bill  of  sate  of  the  same  property,  and  for  the  same 
debt.    This  bill  of  sale  was  duly  registered. 

On  the  *24th  July,  Hall  instrncted  hia  a^ent  to 
take  possession  under  bis  bill  of  sale,  and  he 
oocorcHBgly  entered  and  remained  in  poaaeasion. 

On  the  23rd  Sept.,  Jackson  filed  his  petition 
fbr  liqaidal«m>  and  on  the  29th  Henxr  Pratt  Traa 
Bpptunted  reoBiver;   TttM  (herenpon  forcibly 

aected  the  agent  at  Hall,  and  took  pOBsesBion 
the  property  comprised  in  the  bill  of  sale. 
Hall's  agent  resumed  possession  the  next  day. 

On  (be  14bh  Oct.  the  tir»t  meeting  of  the 
creditors  was  held,  when  a  liquidation  bTUrange* 
moot  was  resolved  upon*  and  Hemy  jPnakfe  was 
appointed  the  trustee. 

On  the  3rd  Nov.  the  County  Court  Judge,  upon 
the  application  of  the  trustee,  declared  (be  bill  of 
sale  of  the  3ra  July  frudiilpnt  andT(^aB«gaini( 
the  tmstee. 

Against  this  order  Hall  appealed. 
Poilard,  for  the  appellant,  contended  that  the 
transactions  resulting  in  the  hec'uiid  bill  of  sale 
wero  bond  fide,  and  that  it  was  neither  a  fraudu- 
lent pfefwenoe  mv  an  act  of  bBnkrBytujy.  He 
cttod 

BarrU  v.  RiektH,  98  II  X  Iff,  Sc. ;  M  1*.Bkp. 

M'Trfr       r^-iersen,  18  T,.  T.  Hep.  N.  S.30lL.Bsp. 

;i  Ei.  ]0.i  ; 

Lomox  T.  Bvxt(m,  h.  K«b.  8  C.  P.  107  ;  24  L.  T.  BSB. 
K.8.187{  X 


secood  bUl'of  sale  was  in  ftct  u  Hl^l^lfDaBt  d 
all  tbe  debtor's  property  in  consideration  of  a  pa** 
debt.  There  was  n-l  farther  advance  at  the  time^ 
no  evidence  of  a  pre-existing  agreement  to  execafce 
the  bill  of  sale  when  required,  and  even  if  there 
were  such  au  agreement,  it  was  against  the  policv 
of  the  Bills  of  Sale  Act,  and  against  the  gemenl 
law  of  Bnlkniptegr.  ^Aie  oase  ma  on  au  foots 
with 

Ex  pa  l  ie  Stei  ens,  re  Stram^  8S  Ik  T.  Bse.  ST.  8.  ttH 

L.  Eep.  20  Eq.  786 ; 
Ex  parte  Cohen,re  ^)arfa,SL.1lB«l»V. 8. 411t 

L.  Rep.  7Ch.  App.20; 

The  Chief  Ji  dhe.— The  cose  is  argned  by  Ihe 
respondent  upon  the  sole  ground  that  ihe  bill 
of  sale  in  its  inception  was  an  ufe  ot  bank- 
ruptcy.  It  is  said  that  the  transaetioB  frwrn  wn 

act  of  bankruptcy,  because  there  was  a  stipu- 
lation that  the  bill  of  sale  should  not  be 
registered  until  the  creditor  required  it.  Is 
that  an  unlawful  agreement?  Is  that  in  any 
way  affected  by  Ex  parte  Cohen,  re  SparJ:/',  or  E.'- 
parte  Gohen,re  Stevens?  This  creditor  coiilil  at 
any  time  have  insisted  upon  the  execution  of  the 
second  bill  of  sale.  He  conld  have  brought  an 
action  for  specific  performance  in  the  Cuurt  of 
Chancery,  and  there  would  have  been  no  answer 
to  it.  He  did,  in  exercise  of  his  rights,  demand 
perfwmance  of  the  agreement,  and  the  debtor 
oomplied  with  that  demand.  Acoordingl^  a  hiQ 
of  sale  was  eguonked  and  tfe  was  dafy  lepaCnad. 
In  my  opiniott  It  Si  a  vaUd  hSl  of  nli^  aoA  it 
unaffected  by  (he  <Mst  (hat  the  first  hiU  «C  ad^^ 
was  not  Tefn«^rad*  la  Jnly,  when  llie  uraffifcr 
took  possession  mider  his  bill  of  sale,  there  was  no 
bankruptcy  nor  any  appearance  of  bankruptcy. 
Then,  in  September,  the  debtor  became  bankrupt, 
and  at  that  time  the  property  was  in  the  actual 
possession  of  the  grantee  under  the  bill  of  sale. 
Unless,  therefore,  the  bill  of  sale  was  an  act  of 
bankruptcy,  it  cannot  be  impeached.  In  my 
opinion  it  cannot  be  impeached  upon  any  grounds 
whatever.  The  appeal  must  be  allowed  with 
costs. 

Solicitors  for  the  appellant,  Lumley  and  Lumlty. 
Bolioitors  for  the  rcapoDdcut,  JTeal  and  PkH^ 
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